
Case Information Summary for Case Number 
2000-CH-13859 

Filing Date: 09/22/2000 Case Type: INJUNCTION
Division: Chancery 
Division District: First Municipal 

Ad Damnum: $0.00 Calendar: 12 
Party Information

Plaintiff(s) Attorney(s)
BUNTROCK DEAN L QUINLAN & CRISHAM 

30 N LASALLE #2900 
CHICAGO IL, 60602 
(312) 263-0900

GIDWITZ RONALD

PEOPLE STATE OF ILL ATTORNEY GENERALS 
OFFICE 
100 W RANDOLPH ST 
CHICAGO IL, 60601 
(312) 814-3000

TERRA JAMES D
RYAN JAMES
BELLOWS BELLOWS

Defendant(s) Defendant Date of 
Service Attorney(s)

TERRA JUDITH SIDLEY & AUSTIN 
1 FIRST NATIONAL PL 
CHICAGO IL, 60603 
(312) 853-7000

TUCKER PAUL
SIMPSON ALAN
MICHAELI NAFTALI PRO SE 

TERRA FOUNDATION 
ARTS
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STEBBINS JR 
THEODORE

Case Activity

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN L 

INJUNCTION COMPLAINT FILED

Court Fee: 220.00 Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

MEMORANDUM OF LAW FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

PETITION FOR TEMPORARY PROTECTION ORDER

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

EMERGENCY NOTICE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED
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Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/22/2000 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000591914 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 09/25/2000 

Court Time: 0230 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000591914 

Activity Date: 09/22/2000 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000591914 

Activity Date: 09/22/2000 Participant: BUNTROCK DEAN L 

CASE SET ON CASE MANAGEMENT CALL

Date: 05/01/2001 

Court Time: 0915 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000591914 

Activity Date: 09/25/2000 Participant: TERRA FOUNDATION ARTS 

APPEARANCE FILED - FEE PAID -

Court Fee: 104.00 Attorney: SIDLEY & AUSTIN 

Activity Date: 09/25/2000 Participant: PEOPLE 
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APPEARANCE FILED - NO FEE PAID -

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/25/2000 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/25/2000 Participant: PEOPLE 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: TERRA JAMES 

CERTIFICATE OF MAILING FILED

Attorney: MCBRIDE BAKER & 
COLES 

Activity Date: 09/25/2000 Participant: PEOPLE 

ADDITIONAL PARTY COMPLAINT (THIRD PARTY, ETC.) FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: PEOPLE 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 09/25/2000 Participant: TERRA JAMES 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN 

AMENDED PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/25/2000 Participant: PEOPLE 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: PEOPLE 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: TERRA JAMES 

NOTICE OF FILING FILED

Attorney: 
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MCBRIDE BAKER & 
COLES 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/25/2000 Participant: TERRA FOUNDATION 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/25/2000 Participant: PEOPLE 

MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/25/2000 Participant: PEOPLE 

PETITION FOR T.R.O.

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: PEOPLE 

EMERGENCY MOTION/PETITION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: TERRA JAMES 

EMERGENCY MOTION/PETITION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 
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CONTINUANCE - ALLOWED -

Date: 10/12/2000 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000612501 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 10/12/2000 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000612503 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000612503 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 

INTERVENE - PLAINTIFF - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000612502 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 

DISCOVERY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000612503 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 

ORDER T.R.O. - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000612503 

Activity Date: 09/25/2000 Participant: BUNTROCK DEAN L 
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MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000612503 

Activity Date: 09/26/2000 Participant: TERRA FOUNDATION ARTS 

APPEARANCE FILED - NO FEE PAID -

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/26/2000 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/26/2000 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/26/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 09/27/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/27/2000 Participant: BUNTROCK DEAN 

MOTION TO APPOINT SPECIAL PROCESS SERVER

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/27/2000 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/28/2000 Participant: BUNTROCK DEAN L 

APPOINT SPECIAL DEPUTY - ALLOWED -
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Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000610987 

Activity Date: 09/28/2000 Participant: BUNTROCK DEAN L 

APPOINT SPECIAL DEPUTY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000610988 

Activity Date: 10/05/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/05/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/10/2000 Participant: PEOPLE STATE ILL 

SUBPOENA - RETD P.S.

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/10/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/10/2000 Participant: PEOPLE STATE ILL 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/10/2000 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 10/10/2000 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/10/2000 Participant: PEOPLE STATE ILL 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/10/2000 Participant: BUNTROCK 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/11/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/11/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/11/2000 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/11/2000 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

APPEARANCE FILED - FEE PAID -

Court Fee: 104.00 
Attorney: TAFT STETTINIUS 

HOLLISTER 
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Activity Date: 10/12/2000 Participant: TUCKER PAUL 

APPEARANCE FILED - FEE PAID -

Court Fee: 104.00 
Attorney: TAFT STETTINIUS 

HOLLISTER 

Activity Date: 10/12/2000 Participant: SIMPSON ALAN 

APPEARANCE FILED - FEE PAID -

Court Fee: 104.00 
Attorney: TAFT STETTINIUS 

HOLLISTER 

Activity Date: 10/12/2000 Participant: SIMPSON ALAN 

SUMMONS - RETD P.S.

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

SUMMONS - RETD P.S.

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TUCKER PAUL HAYES 

SUMMONS - RETD P.S.

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: MICHAELI NAFTALI 

SUMMONS - RETD P.S.

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: SIMPSON ALAN 

AFFIDAVIT OF SERVICE OF SUMMONS OUTSIDE ILLINOIS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

AFFIDAVIT OF SERVICE OF SUMMONS OUTSIDE ILLINOIS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TUCKER PAUL HAYES 

Page 11 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000011



AFFIDAVIT OF SERVICE OF SUMMONS OUTSIDE ILLINOIS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: MICHAELI NAFTALI 

AFFIDAVIT OF SERVICE OF SUMMONS OUTSIDE ILLINOIS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/12/2000 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/12/2000 Participant: SIMPSON ALAN 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR ARTS 
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CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR ARTS 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: BUNTROCK AND GIDWITZ 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: BUNTROCK AND GIDWITZ 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: BUNTROCK AND GIDWITZ 

NOTICE OF FILING FILED
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Attorney: QUINLAN & CRISHAM 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR THE A 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR ARTS 

MOTION TO DISMISS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA FOUNDATION FOR ARTS 

MOTION TO DISMISS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641427 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 10/20/2000 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000641425 
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Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 10/20/2000 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000641426 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 10/20/2000 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000641427 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 10/20/2000 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000641428 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 10/20/2000 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000641429 

Activity Date: 10/12/2000 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641427 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641425 
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Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641426 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641428 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641429 

Activity Date: 10/12/2000 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000641427 

Activity Date: 10/13/2000 Participant: BUNTROCK DEAN L 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/13/2000 Participant: BUNTROCK DEAN L 

PROOF OF SERVICE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/16/2000 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: 
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TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/16/2000 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/16/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/16/2000 Participant: TERRA JUDITH 

OBJECTIONS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/17/2000 Participant: TERRA FOUNDATION FOR THE A 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/17/2000 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/17/2000 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/17/2000 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 
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Activity Date: 10/17/2000 Participant: TERRA FOUNDATION FOR THE A 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/17/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/17/2000 Participant: BUNTROCK DEAN 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/17/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/17/2000 Participant: TERRA FOUNDATION FOR THE A 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/17/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/17/2000 Participant: TERRA JUDITH 

OBJECTIONS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/17/2000 Participant: TERRA FOUNDATION FOR THE A 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 
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CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: PEOPLE OF THE STATE OF IL 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: PEOPLE OF THE STATE OF IL 

ANSWER FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: PEOPLE OF THE STATE OF IL 

NOTICE OF FILING FILED
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Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/19/2000 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/20/2000 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/20/2000 Participant: TUCKER PAUL HAYES 

ANSWER FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/20/2000 Participant: TUCKER PAUL HAYES 

AFFIRMATIVE DEFENSE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/20/2000 Participant: TUCKER PAUL 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 10/20/2000 Participant: BUNTROCK DEAN L 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Microfilm: CH000661951 

Activity Date: 10/20/2000 Participant: BUNTROCK DEAN L 

MOTION TO - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000661951 

Activity Date: 10/20/2000 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000661951 

Activity Date: 10/20/2000 Participant: TERRA JAMES 

ORDER PLAINTIFF LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000661950 

Activity Date: 10/20/2000 Participant: TERRA JAMES 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000661951 

Activity Date: 10/20/2000 Participant: BUNTROCK DEAN L 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000661950 

Activity Date: 10/30/2000 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/30/2000 Participant: TERRA FOUNDATION 
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EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/30/2000 Participant: TERRA FOUNDATION 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 10/31/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/31/2000 Participant: PEOPLE OF THE STATE OF ILL 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/31/2000 Participant: PEOPLE OF THE STATE OF ILL 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/31/2000 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 10/31/2000 Participant: TERRA FOUNDATION 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/31/2000 Participant: PEOPLE OF THE STATE OF ILL 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 10/31/2000 Participant: BUNTROCK DEAN 
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EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/01/2000 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 11/01/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 11/01/2000 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 11/01/2000 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 11/01/2000 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 11/01/2000 Participant: TERRA JUDITH 

ANSWER TO MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 11/01/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 
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Activity Date: 11/01/2000 Participant: TERRA FOUNDATION 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 11/01/2000 Participant: BUNTROCK DEAN L 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000682128 

Activity Date: 11/01/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 11/20/2000 

Court Time: 0500 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000682128 

Activity Date: 11/01/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 11/02/2000 

Court Time: 0330 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Activity Date: 11/02/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/02/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 11/02/2000 Participant: PEOPLE OF THE STATE OF ILL 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 11/02/2000 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 11/02/2000 Participant: BUNTROCK DEAN 

ANSWER TO MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/02/2000 Participant: PEOPLE OF THE STATE OF ILL 

ANSWER TO MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/02/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/02/2000 Participant: TERRA FOUNDATION 

EMERGENCY NOTICE FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 11/02/2000 Participant: TERRA FOUNDATION 

EMERGENCY MOTION/PETITION FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 11/03/2000 Participant: MICHAELI NAFTALI 

AFFIDAVIT FILED

Attorney: PRO SE 

Activity Date: 11/03/2000 Participant: MICHAELI NAFTALI 

CERTIFICATE OF MAILING FILED
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Attorney: PRO SE 

Activity Date: 11/03/2000 Participant: MICHAELI NAFTALI 

NOTICE OF MOTION FILED

Attorney: PRO SE 

Activity Date: 11/03/2000 Participant: MICHAELI NAFTALI 

MOTION FILED

Attorney: PRO SE 

Activity Date: 11/03/2000 Participant: MICHAELI NAFTALI 

INCOMING CORRESPONDENCE FILED

Attorney: PRO SE 

Activity Date: 11/06/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/06/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/06/2000 Participant: BUNTROCK DEAN 

EMERGENCY NOTICE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/06/2000 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/08/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 
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Activity Date: 11/08/2000 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 11/08/2000 Participant: TERRA FOUNDATION 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 11/13/2000 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/13/2000 Participant: BUNTROCK DEAN 

ANSWER TO AFFIRMATIVE DEFENSE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/13/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 11/13/2000 Participant: BUNTROCK DEAN L 

AMEND ORDER OR DECREE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000710377 

Activity Date: 11/13/2000 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 12/06/2000 

Court Time: 0300 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000710377 

Activity Date: 11/13/2000 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 Judge: 
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KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000710377 

Activity Date: 11/14/2000 Participant: MICHAELI N 

APPEARANCE FILED - FEE PAID -

Court Fee: 104.00 Attorney: PRO SE 

Activity Date: 11/14/2000 Participant: MICHAELI NAFTALI 

AFFIDAVIT FILED

Attorney: PRO SE 

Activity Date: 11/14/2000 Participant: MICHAELI NAFTALI 

CERTIFICATE FILED

Attorney: PRO SE 

Activity Date: 11/14/2000 Participant: MICHAELI N 

CERTIFICATE FILED

Attorney: PRO SE 

Activity Date: 11/14/2000 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 11/14/2000 Participant: MICHAELI NAFTALI 

NOTICE OF MOTION FILED

Attorney: PRO SE 

Activity Date: 11/27/2000 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000732273 
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Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: TERRA FOUNDATION FOR THE 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/06/2000 Participant: TERRA FOUNDATION FOR THE 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: TERRA FOUNDATION FOR THE 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

ANSWER TO MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED
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Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: TERRA FOUNDATION FOR THE 

NOTICE OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: TERRA FOUNDATION FOR THE 

MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 12/14/2000 

Court Time: 1230 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000761352 

Activity Date: 12/06/2000 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000761352 
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Activity Date: 12/06/2000 Participant: TERRA JUDITH 

PRODUCE EXHIBITS OR OTHER RECORDS OR DOCUMENTS OR 
PERSON - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000761352 

Activity Date: 12/06/2000 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000761352 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

AFFIDAVIT FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

NOTICE OF MOTION FILED
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Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/11/2000 Participant: TERRA FOUNDATION 

MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/12/2000 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/12/2000 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/12/2000 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/12/2000 Participant: TERRA JUDITH 

ANSWER TO MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/12/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/13/2000 Participant: BUNTROCK DEAN 
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CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/13/2000 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/13/2000 Participant: BUNTROCK DEAN 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/13/2000 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/13/2000 Participant: BUNTROCK DEAN 

OBJECTIONS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/14/2000 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000771478 

Activity Date: 12/14/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 12/27/2000 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000771478 

Activity Date: 12/14/2000 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Microfilm: CH000771478 

Activity Date: 12/14/2000 Participant: TERRA JUDITH 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000771478 

Activity Date: 12/20/2000 Participant: BUNTROCK DEAN L 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/20/2000 Participant: BUNTROCK DEAN L 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/20/2000 Participant: BUNTROCK DEAN L 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/21/2000 Participant: TERRA FOUNDATION 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/21/2000 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/21/2000 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 12/21/2000 Participant: TERRA FOUNDATION 

ANSWER TO MOTION FILED

Attorney: SIDLEY & AUSTIN 
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Activity Date: 12/22/2000 Participant: PEOPLE OF THE STATE OF ILL 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 12/22/2000 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 12/22/2000 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 12/22/2000 Participant: PEOPLE OF THE STATE OF ILL 

PROOF OF SERVICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 12/22/2000 Participant: PEOPLE OF THE STATE OF ILL 

MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 12/26/2000 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/26/2000 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/26/2000 Participant: BUNTROCK 
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EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/26/2000 Participant: TERRA JUDITH 

ANSWER FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/26/2000 Participant: BUNTROCK 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/26/2000 Participant: BUNTROCK 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/26/2000 Participant: TERRA JUDITH 

EMERGENCY NOTICE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/26/2000 Participant: TERRA JUDITH 

EMERGENCY MOTION/PETITION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/27/2000 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/27/2000 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 
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Activity Date: 12/27/2000 Participant: TERRA JUDITH 

ANSWER TO MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/27/2000 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/27/2000 Participant: BUNTROCK DEAN 

EMERGENCY NOTICE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/27/2000 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/27/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 12/29/2000 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000791122 

Activity Date: 12/27/2000 Participant: BUNTROCK DEAN L 

EXTEND TIME - ALLOWED -

Date: 12/29/2000 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000791122 

Activity Date: 12/27/2000 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000791122 
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Activity Date: 12/27/2000 Participant: BUNTROCK DEAN L 

EXCLUDE EVIDENCE, TESTIMONY OR A WITNESS - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000791122 

Activity Date: 12/28/2000 Participant: BUNTROCK DEAN L 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/28/2000 Participant: BUNTROCK DEAN L 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/28/2000 Participant: BUNTROCK DEAN L 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 12/29/2000 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 01/02/2001 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000792592 

Activity Date: 12/29/2000 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000792592 

Activity Date: 12/29/2000 Participant: BUNTROCK DEAN L 

ORDER PLAINTIFF LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000792592 
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Activity Date: 12/29/2000 Participant: TERRA JUDITH 

ORDER DEFENDANT LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000792592 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: PEOPLE OF THE STATE 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: PEOPLE OF THE STATE 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: PEOPLE 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

NOTICE FILED
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Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

NOTICE OF APPEAL FILED

Attorney: WILSON PETER K JR 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

NOTICE OF APPEAL FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: PEOPLE OF THE STATE 

PETITION TO COMPEL APPEARANCE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: PEOPLE OF THE STATE 

PROOF OF SERVICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: PEOPLE 

PROOF OF SERVICE FILED

Page 40 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000040



Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: BUNTROCK 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/02/2001 Participant: PEOPLE OF THE STATE 

EMERGENCY MOTION/PETITION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: PEOPLE 

EMERGENCY MOTION/PETITION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 01/30/2001 

Court Time: 1030 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010010930 

Activity Date: 01/02/2001 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Microfilm: CH010010930 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 01/09/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010010930 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010010930 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN L 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010010930 

Activity Date: 01/02/2001 Participant: BUNTROCK DEAN L 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010010930 

Activity Date: 01/03/2001 Participant: PEOPLE STATE 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/03/2001 Participant: BUNTROCK DEAN L 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/03/2001 Participant: TERRA JUDITH 

Page 42 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000042



CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/03/2001 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/03/2001 Participant: BUNTROCK DEAN L 

INTERROGATORIES FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/03/2001 Participant: PEOPLE STATE 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/03/2001 Participant: PEOPLE STATE 

NOTICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/03/2001 Participant: TERRA JUDITH 

NOTICE OF APPEAL FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/03/2001 Participant: BUNTROCK DEAN L 

NOTICE OF DEPOSITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/03/2001 Participant: BUNTROCK DEAN L 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 01/03/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/03/2001 Participant: BUNTROCK 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/03/2001 Participant: BUNTROCK DEAN L 

REQUEST FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/08/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/08/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/08/2001 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/08/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/08/2001 Participant: TERRA JUDITH 

REQUEST FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 
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Activity Date: 01/08/2001 Participant: TERRA FOUNDATION 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/09/2001 Participant: MICHAELI NAFTALI 

CERTIFICATE FILED

Attorney: PRO SE 

Activity Date: 01/09/2001 Participant: MICHAELI NAFTALI 

CERTIFICATE FILED

Attorney: PRO SE 

Activity Date: 01/09/2001 Participant: MICHAELI NAFTALI 

ANSWER FILED

Attorney: PRO SE 

Activity Date: 01/09/2001 Participant: MICHAELI NAFTALI 

AFFIRMATIVE DEFENSE FILED

Attorney: PRO SE 

Activity Date: 01/09/2001 Participant: MICHAELI NAFTALI 

NOTICE OF FILING FILED

Attorney: PRO SE 

Activity Date: 01/09/2001 Participant: BUNTROCK DEAN L 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 02/20/2001 

Court Time: 0130 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 02/21/2001 

Court Time: 0130 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 02/22/2001 

Court Time: 0130 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: BUNTROCK DEAN L 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: PEOPLE 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010030005 

Activity Date: 01/09/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 01/22/2001 Judge: 
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Court Time: 1100 

Court Room: 2302 

KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010030005 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: PEOPLE OF THE STATE OF ILL 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA FOUNDATION FOR ARTS 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

EXHIBITS FILED
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Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA FOUNDATION FOR ARTS 

NOTICE OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA 

NOTICE OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/10/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: TERRA 

MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/10/2001 Participant: PEOPLE OF THE STATE OF ILL 

SUPPLEMENTAL REQUESTS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/11/2001 Participant: BUNTROCK AND GIDWITZ 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 01/11/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/11/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/11/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/11/2001 Participant: BUNTROCK AND GIDWITZ 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/11/2001 Participant: BUNTROCK AND GIDWITZ 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/11/2001 Participant: TERRA FOUNDATION 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/11/2001 Participant: TERRA FOUNDATION 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/11/2001 Participant: TERRA FOUNDATION 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/11/2001 Participant: BUNTROCK AND GIDWITZ 
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OBJECTIONS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: SIMPSON ALAN 

MEMORANDUM OF LAW FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: SIMPSON ALAN 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

NOTICE FILED

Attorney: 
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TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: TUCKER PAUL 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: SIMPSON ALAN 

MOTION TO DISMISS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/12/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 03/08/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010040785 

Activity Date: 01/12/2001 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010040785 

Activity Date: 01/12/2001 Participant: TERRA JUDITH 

ORDER DEFENDANT LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010040786 

Activity Date: 01/12/2001 Participant: TERRA JUDITH 
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MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010040786 

Activity Date: 01/16/2001 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/16/2001 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/16/2001 Participant: PEOPLE OF THE STATE OF ILL 

PROOF OF SERVICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/16/2001 Participant: PEOPLE OF THE STATE OF ILL 

PROOF OF SERVICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/16/2001 Participant: PEOPLE OF THE STATE OF ILL 

MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/17/2001 Participant: BUNTROCK AND GIDWITZ 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/17/2001 Participant: BUNTROCK DEAN 

EXHIBITS FILED
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Attorney: QUINLAN & CRISHAM 

Activity Date: 01/17/2001 Participant: BUNTROCK AND GIDWITZ 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/17/2001 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/19/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/19/2001 Participant: BUNTROCK GIDWITZ 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/19/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/19/2001 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/19/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/19/2001 Participant: BUNTROCK 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 01/19/2001 Participant: TERRA JUDITH 

MEMORANDUM FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/19/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/19/2001 Participant: BUNTROCK GIDWITZ 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/19/2001 Participant: TERRA FOUNDATION 

OBJECTIONS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/22/2001 Participant: PEOPLE OF THE STATE OF ILL 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/22/2001 Participant: PEOPLE OF THE STATE OF ILL 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/22/2001 Participant: PEOPLE OF THE STATE OF ILL 

ANSWER FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/22/2001 Participant: PEOPLE OF THE STATE OF ILL 

NOTICE OF FILING FILED
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Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/22/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 01/30/2001 

Court Time: 1030 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010060127 

Activity Date: 01/22/2001 Participant: BUNTROCK DEAN L 

MOTION TO - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010060126 

Activity Date: 01/22/2001 Participant: BUNTROCK DEAN L 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010060126 

Activity Date: 01/26/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED
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Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

NOTICE OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Page 56 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000056



Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

NOTICE OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

NOTICE OF MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/26/2001 Participant: TERRA JUDITH 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

PETITION TO COMPEL APPEARANCE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 01/26/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 01/26/2001 Participant: TERRA FOUNDATION 

MOTION TO VACATE ORDER

Attorney: SIDLEY & AUSTIN 
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Activity Date: 01/30/2001 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/30/2001 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/30/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: R F WITTMEYER LTD 

Activity Date: 01/30/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/30/2001 Participant: BUNTROCK 

NOTICE OF DEPOSITION FILED

Attorney: R F WITTMEYER LTD 

Activity Date: 01/30/2001 Participant: BUNTROCK 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/30/2001 Participant: BUNTROCK 

EMERGENCY NOTICE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/30/2001 Participant: BUNTROCK 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 01/30/2001 Participant: BUNTROCK DEAN L 
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CONTINUANCE - ALLOWED -

Date: 02/05/2001 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010081665 

Activity Date: 01/30/2001 Participant: BUNTROCK DEAN L 

EXCHANGE INFORMATION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010081665 

Activity Date: 01/30/2001 Participant: TERRA JUDITH 

EXCHANGE INFORMATION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010081665 

Activity Date: 01/30/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010081665 

Activity Date: 01/31/2001 Participant: RYAN JAMES 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/31/2001 Participant: PEOPLE OF THE STATE 

ANSWER TO MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 01/31/2001 Participant: RYAN JAMES 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 02/05/2001 Participant: BUNTROCK DEAN L 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010090976 

Activity Date: 02/05/2001 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010090976 

Activity Date: 02/05/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 03/08/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010090978 

Activity Date: 02/05/2001 Participant: BUNTROCK DEAN L 

MOTION TO - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010090976 

Activity Date: 02/05/2001 Participant: BUNTROCK DEAN L 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010090978 

Activity Date: 02/05/2001 Participant: BUNTROCK DEAN L 

STAY OF EXECUTION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010090976 
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Activity Date: 02/06/2001 Participant: TERRA JAMES 

CERTIFICATE OF MAILING FILED

Attorney: MCBRIDE BAKER & 
COLES 

Activity Date: 02/06/2001 Participant: TERRA JAMES 

EXHIBITS FILED

Attorney: MCBRIDE BAKER & 
COLES 

Activity Date: 02/06/2001 Participant: TERRA JAMES 

NOTICE OF MOTION FILED

Attorney: MCBRIDE BAKER & 
COLES 

Activity Date: 02/06/2001 Participant: TERRA JAMES 

PETITION FILED

Attorney: MCBRIDE BAKER & 
COLES 

Activity Date: 02/06/2001 Participant: BUNTROCK DEAN L 

ORDER PLAINTIFF LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010091419 

Activity Date: 02/06/2001 Participant: TERRA JUDITH 

ORDER DEFENDANT LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010091419 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

CERTIFICATE FILED

Attorney: PRO SE 
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Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

CERTIFICATE OF MAILING FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 
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ANSWER FILED

Attorney: PRO SE 

Activity Date: 02/07/2001 Participant: MICHAELI NAFTALI 

NOTICE OF FILING FILED

Attorney: PRO SE 

Activity Date: 02/21/2001 Participant: BUNTROCK GIDWITZ 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/21/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/21/2001 Participant: BUNTROCK 

ANSWER FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/21/2001 Participant: BUNTROCK GIDWITZ 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/26/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/26/2001 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/26/2001 Participant: BUNTROCK DEAN 

EMERGENCY NOTICE FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 02/26/2001 Participant: BUNTROCK DEAN 

EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 02/27/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010133433 

Activity Date: 03/01/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 03/01/2001 Participant: TERRA JUDITH 

ANSWER FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 03/01/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 03/08/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 03/21/2001 

Court Time: 0230 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010611790 

Activity Date: 03/08/2001 Participant: BUNTROCK DEAN L 

PROTECTIVE ORDER - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Microfilm: CH010161180 

Activity Date: 03/08/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010161179 

Activity Date: 03/08/2001 Participant: BUNTROCK DEAN L 

APPELLATE COURT MANDATE - REVERSED AND REMANDED WITH 
DIRECTIONS

Court Room: 2403 
Judge: GREIMAN, ALAN J 

Microfilm: CH010030239 

Activity Date: 03/21/2001 Participant: BUNTROCK DEAN 

CASE MGMT CALL NOTICE MAILED

Date: 05/01/2001 

Court Time: 0915 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Activity Date: 03/21/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 04/13/2001 

Court Time: 1015 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010200600 

Activity Date: 03/21/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010200601 

Activity Date: 04/03/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 05/16/2001 

Court Time: 0200 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010231316 
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Court Room: 2302 

Activity Date: 04/03/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 05/02/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010231316 

Activity Date: 04/03/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010231315 

Activity Date: 05/02/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 05/16/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010302219 

Activity Date: 05/02/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010302219 

Activity Date: 05/16/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 05/21/2001 

Court Time: 0115 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010332941 

Activity Date: 05/16/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Microfilm: CH010332941 

Activity Date: 05/21/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 06/18/2001 

Court Time: 0230 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010342243 

Activity Date: 05/21/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010342243 

Activity Date: 06/07/2001 Participant: BUNTROCK 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 06/07/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 06/07/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 06/07/2001 Participant: BUNTROCK 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 06/07/2001 Participant: BUNTROCK 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 06/07/2001 Participant: BUNTROCK 
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EMERGENCY MOTION/PETITION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 06/07/2001 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380392 

Activity Date: 06/07/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 06/08/2001 

Court Time: 1130 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010380392 

Activity Date: 06/07/2001 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380392 

Activity Date: 06/07/2001 Participant: BUNTROCK DEAN L 

IMPOUND EXHIBITS OR DOCUMENTS - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380392 

Activity Date: 06/08/2001 Participant: TERRA 

OBJECTIONS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 06/08/2001 Participant: TERRA 

FILED UNDER SEAL

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 
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Activity Date: 06/08/2001 Participant: BUNTROCK DEAN L 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380906 

Activity Date: 06/08/2001 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380904 

Activity Date: 06/08/2001 Participant: TERRA JUDITH 

IMPOUND EXHIBITS OR DOCUMENTS - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380904 

Activity Date: 06/08/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 07/02/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010380904 

Activity Date: 06/08/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380904 

Activity Date: 06/08/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010380904 
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Activity Date: 06/15/2001 Participant: TERRA FOUNDATION 

AMENDED NOTICE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 06/15/2001 Participant: TERRA FOUNDATION 

PROOF OF SERVICE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 06/15/2001 Participant: TERRA FOUNDATION 

PROOF OF SERVICE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 06/15/2001 Participant: TERRA FOUNDATION 

EMERGENCY MOTION/PETITION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 06/15/2001 Participant: BUNTROCK DEAN L 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000393287 

Activity Date: 06/18/2001 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/18/2001 Participant: TUCKER PAUL 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 
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Activity Date: 06/18/2001 Participant: TUCKER PAUL 

EMERGENCY NOTICE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/18/2001 Participant: TUCKER PAUL 

EMERGENCY MOTION/PETITION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/18/2001 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000393580 

Activity Date: 06/18/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 07/02/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000393579 

Activity Date: 06/18/2001 Participant: TERRA JUDITH 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000393580 

Activity Date: 06/18/2001 Participant: TERRA JUDITH 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000393578 

Activity Date: 06/18/2001 Participant: TERRA JUDITH 

MISCELLANEOUS MOTION - ALLOWED -

Page 71 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000071



Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000393578 

Activity Date: 06/19/2001 Participant: PEOPLE OF THE STATE OF ILL 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/19/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/19/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/19/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/19/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/19/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/19/2001 Participant: TERRA JUDITH 

MOTION FILED
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Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 06/19/2001 Participant: PEOPLE OF THE STATE OF ILL 

EMERGENCY MOTION/PETITION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/29/2001 Participant: TERRA JUDITH 

APPEARANCE FILED - NO FEE PAID -

Attorney: BELLOWS & BELLOWS 

Activity Date: 06/29/2001 Participant: TUCKER PAUL H 

APPEARANCE FILED - NO FEE PAID -

Attorney: BELLOWS & BELLOWS 

Activity Date: 06/29/2001 Participant: SIMPSON ALAN K 

APPEARANCE FILED - NO FEE PAID -

Attorney: BELLOWS & BELLOWS 

Activity Date: 06/29/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 06/29/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 06/29/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 06/29/2001 Participant: TERRA JUDITH 

FILED UNDER SEAL

Attorney: BELLOWS & BELLOWS 
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Activity Date: 06/29/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 07/02/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010420657 

Activity Date: 06/29/2001 Participant: TERRA JUDITH 

ORDER T.R.O. - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010420657 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

EMERGENCY NOTICE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

EMERGENCY MOTION/PETITION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 07/02/2001 Participant: BUNTROCK DEAN 

INCOMING CORRESPONDENCE FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 07/02/2001 Participant: BUNTROCK DEAN L 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422346 

Activity Date: 07/02/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 07/24/2001 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010422346 

Activity Date: 07/02/2001 Participant: BUNTROCK DEAN L 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422346 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422346 

Activity Date: 07/02/2001 Participant: BUNTROCK DEAN L 

IMPOUND EXHIBITS OR DOCUMENTS - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422345 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

SUBSTITUTE OR ADD ATTORNEY - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Attorney: BELLOWS & BELLOWS 

Microfilm: CH010422343 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

WITHDRAWAL OF ATTORNEY FROM CASE - ALLOWED -

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Attorney: TAFT STETTINIUS 
HOLLISTER 

Microfilm: CH010422344 

Activity Date: 07/02/2001 Participant: BUNTROCK DEAN L 

ORDER T.R.O. EXTENSION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422346 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

ORDER DEFENDANT LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422346 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

ORDER LEAVE TO FILE PETITION FOR ATTORNEY FEES

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422344 

Activity Date: 07/02/2001 Participant: TERRA JUDITH 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010422346 

Activity Date: 07/06/2001 Participant: TERRA FOUNDATION 

EXHIBITS FILED
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Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/06/2001 Participant: TERRA FOUNDATION 

MOTION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/13/2001 Participant: BUNTROCK DEAN L 

APPELLATE COURT MANDATE - REVERSED AND REMANDED WITH 
DIRECTIONS

Court Room: 2403 
Judge: THEIS, MARY JANE 

WENDT 

Microfilm: CH010070250 

Activity Date: 07/19/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/19/2001 Participant: TERRA JUDITH 

FILED UNDER SEAL

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

COUNTER CLAIM FILED - FEE PAID -

Court Fee: 116.00 
Attorney: CUMMINS & CRONIN 

LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

COUNTER CLAIM FILED - FEE PAID -

Court Fee: 116.00 
Attorney: CUMMINS & CRONIN 

LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED
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Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

ANSWER TO COMPLAINT FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

ANSWER TO COMPLAINT FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

AFFIRMATIVE DEFENSE FILED

Attorney: 
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CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TUCKER PAUL 

AFFIRMATIVE DEFENSE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

SUBSTITUTE OR ADD ATTORNEY - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 
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Attorney: CUMMINS & CRONIN 
LLC 

Microfilm: CH000451249 

Activity Date: 07/20/2001 Participant: TERRA JUDITH 

WITHDRAWAL OF ATTORNEY FROM CASE - ALLOWED -

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Attorney: BELLOWS & BELLOWS 

Microfilm: CH000451249 

Activity Date: 07/23/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/23/2001 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/23/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/23/2001 Participant: TERRA FOUNDATION ARTS 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/23/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/23/2001 Participant: BUNTROCK DEAN 

ANSWER FILED
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Attorney: QUINLAN & CRISHAM 

Activity Date: 07/23/2001 Participant: TERRA FOUNDATION ARTS 

ANSWER FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/23/2001 Participant: PEOPLE STATE IL 

ANSWER FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/23/2001 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/23/2001 Participant: BUNTROCK 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/23/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/23/2001 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/23/2001 Participant: PEOPLE STATE IL 

FILED UNDER SEAL

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/23/2001 Participant: TERRA JUDITH 
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FILED UNDER SEAL

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 07/24/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: CUMMINS ROBERT & 
DECKER W 

Activity Date: 07/24/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/24/2001 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 07/24/2001 Participant: TERRA JUDITH 

ANSWER FILED

Attorney: CUMMINS ROBERT & 
DECKER W 

Activity Date: 07/24/2001 Participant: TERRA JUDITH 

BRIEF FILED

Attorney: CUMMINS ROBERT & 
DECKER W 

Activity Date: 07/24/2001 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010461203 

Activity Date: 07/24/2001 Participant: BUNTROCK DEAN L 

MOTION TO - ALLOWED -
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Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010461205 

Activity Date: 07/24/2001 Participant: TERRA JUDITH 

MOTION TO - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010461205 

Activity Date: 07/24/2001 Participant: BUNTROCK DEAN L 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010461203 

Activity Date: 07/24/2001 Participant: TERRA JUDITH 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010461203 

Activity Date: 07/25/2001 Participant: PEOPLE 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/25/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/25/2001 Participant: PEOPLE 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 07/25/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/25/2001 Participant: PEOPLE 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/25/2001 Participant: TERRA JUDITH 

EMERGENCY MOTION/PETITION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 07/26/2001 Participant: PEOPLE STATE ILLINOIS 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/26/2001 Participant: TERRA 

EXHIBITS FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 07/26/2001 Participant: PEOPLE STATE ILLINOIS 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/26/2001 Participant: PEOPLE STATE ILLINOIS 

ANSWER TO MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/26/2001 Participant: PEOPLE STATE ILLINOIS 

NOTICE OF FILING FILED
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Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 07/26/2001 Participant: BUNTROCK DEAN 

INCOMING CORRESPONDENCE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 07/26/2001 Participant: TERRA 

INCOMING CORRESPONDENCE FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 07/26/2001 Participant: BUNTROCK DEAN L 

MOTION TO - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010462090 

Activity Date: 07/26/2001 Participant: TERRA JUDITH 

FILE COUNTER-CLAIM OR CROSS COMPLAINT - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010462090 

Activity Date: 07/26/2001 Participant: TERRA JUDITH 

MOTION TO - DENIED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010462090 

Activity Date: 07/26/2001 Participant: BUNTROCK DEAN L 

INJUNCTION - VOLUNTARY DISMISSAL, NON-SUIT OR DISMISSED BY 
AGREEMENT

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010462082 

Activity Date: 08/06/2001 Participant: TUCKER PAUL 
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AFFIDAVIT IN SUPPORT OF MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 08/06/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 08/06/2001 Participant: TUCKER PAUL 

EXHIBITS FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 08/06/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 08/06/2001 Participant: TERRA JUDITH 

PETITION FOR ATTORNEYS FEES

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 08/22/2001 Participant: TUCKER 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 08/22/2001 Participant: TUCKER 

NOTICE OF APPEAL FILED

Attorney: PRO SE 

Activity Date: 08/29/2001 Participant: BUNTROCK DEAN L 

COMPLY - ALLOWED -

Court Room: 2302 Judge: KINNAIRD, DOROTHY 
KIRIE 

Page 86 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000086



Microfilm: CH010520269 

Activity Date: 08/29/2001 Participant: TERRA JUDITH 

COMPLY - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010520269 

Activity Date: 08/29/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 09/14/2001 

Court Time: 0100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010520269 

Activity Date: 09/06/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/06/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: PATZIK FRANK 
SAMOTNY LT 

Activity Date: 09/06/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: PATZIK FRANK 
SAMOTNY LT 

Activity Date: 09/06/2001 Participant: TERRA JUDITH 

PETITION FILED

Attorney: PATZIK FRANK 
SAMOTNY LT 

Activity Date: 09/06/2001 Participant: TERRA JUDITH 

EMERGENCY NOTICE FILED
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Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/06/2001 Participant: TERRA JUDITH 

EMERGENCY MOTION/PETITION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/07/2001 Participant: TERRA JUDITH 

EXTEND TIME - ALLOWED -

Date: 09/17/2001 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010532286 

Activity Date: 09/07/2001 Participant: BUNTROCK DEAN L 

STRIKE FROM THE CALL - ALLOWED -

Date: 09/14/2001 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010532287 

Activity Date: 09/07/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 09/20/2001 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010532287 

Activity Date: 09/07/2001 Participant: BUNTROCK DEAN L 

ORDER PLAINTIFF LEAVE TO FILE PETITION

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010532287 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 
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CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: BUNTROCK GIDWITZ 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: BELLOWS & BELLOWS 
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Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/14/2001 Participant: TERRA JUDITH 

FILED UNDER SEAL

Attorney: BELLOWS & BELLOWS 

Activity Date: 09/14/2001 Participant: BUNTROCK GIDWITZ 

PETITION FOR ATTORNEYS FEES

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/20/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/20/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/20/2001 Participant: TERRA JUDITH 

OBJECTIONS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/20/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 09/28/2001 Judge: 
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Court Time: 1100 

Court Room: 2302 

KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010561774 

Activity Date: 09/24/2001 Participant: TERRA 

REQUEST FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 09/25/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/25/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/25/2001 Participant: TERRA JUDITH 

FILED UNDER SEAL

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/28/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 09/28/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/28/2001 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: 
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QUINLAN & CARROLL 
LTD 

Activity Date: 09/28/2001 Participant: BUNTROCK DEAN 

SUPPLEMENTAL PETITION FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 09/28/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/28/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 09/28/2001 Participant: TERRA JUDITH 

FILED UNDER SEAL

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/28/2001 Participant: TERRA JUDITH 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010580433 

Activity Date: 09/28/2001 Participant: BUNTROCK DEAN L 

IMPOUND EXHIBITS OR DOCUMENTS - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010580434 

Activity Date: 10/01/2001 Participant: BUNTROCK DEAN L 
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CONTINUANCE - ALLOWED -

Date: 12/19/2001 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010581590 

Activity Date: 10/01/2001 Participant: BUNTROCK DEAN L 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010581590 

Activity Date: 10/01/2001 Participant: BUNTROCK DEAN L 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010581590 

Activity Date: 10/01/2001 Participant: BUNTROCK DEAN L 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010581590 

Activity Date: 10/01/2001 Participant: BUNTROCK DEAN L 

PROTECTIVE ORDER - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010581588 

Activity Date: 10/31/2001 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/31/2001 Participant: TERRA JUDITH 
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EXHIBITS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/31/2001 Participant: TERRA JUDITH 

EMERGENCY NOTICE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/31/2001 Participant: TERRA JUDITH 

EMERGENCY MOTION/PETITION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 11/02/2001 Participant: PEOPLE STATE ILLINOIS 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/02/2001 Participant: PEOPLE STATE ILLINOIS 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/02/2001 Participant: PEOPLE STATE ILLINOIS 

MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/05/2001 Participant: BUNTROCK DEAN L 

EXTEND TIME - ALLOWED -

Date: 11/19/2001 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010650467 

Activity Date: 11/05/2001 Participant: TERRA JUDITH 

Page 94 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000094



MOTION TO - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010650467 

Activity Date: 11/05/2001 Participant: BUNTROCK DEAN L 

CASE SET ON PROGRESS CALL

Date: 12/07/2001 

Court Time: 1030 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010650467 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

EXHIBITS FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

EXHIBITS FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

NOTICE OF MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

NOTICE OF MOTION FILED

Attorney: MULROY,SCANDAGLIA 
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Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/16/2001 Participant: TERRA FOUNDATION ARTS 

MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOIS 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE OFIL 

ANSWER FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOI 

ANSWER FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOIS 

ANSWER FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOIS 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOIS 

MOTION FILED
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Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE OFIL 

FILED UNDER SEAL

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOI 

FILED UNDER SEAL

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/20/2001 Participant: PEOPLE STATE ILLINOIS 

FILED UNDER SEAL

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 11/21/2001 Participant: TERRA JUDITH 

CONTINUANCE - ALLOWED -

Date: 01/15/2002 

Court Time: 0200 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010682257 

Activity Date: 11/21/2001 Participant: PEOPLE STATE I LLINOIS 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010682257 

Activity Date: 11/21/2001 Participant: TERRA JUDITH 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010682257 
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Activity Date: 11/21/2001 Participant: TERRA JUDITH 

STRIKE FROM THE CALL - ALLOWED -

Date: 12/07/2001 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010682257 

Activity Date: 11/21/2001 Participant: TERRA JUDITH 

STRIKE FROM THE CALL - ALLOWED -

Date: 12/19/2001 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010682257 

Activity Date: 11/21/2001 Participant: TERRA JUDITH 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010682257 

Activity Date: 11/21/2001 Participant: TERRA JUDITH 

SET BRIEFING SCHEDULE - ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010682257 

Activity Date: 11/27/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 11/27/2001 Participant: TERRA JUDITH 

EMERGENCY NOTICE FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 11/27/2001 Participant: TERRA JUDITH 

EMERGENCY MOTION/PETITION FILED
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Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 12/04/2001 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 12/14/2001 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH010710049 

Activity Date: 12/10/2001 Participant: BUNTROCK GIDWITZ 

CERTIFICATE FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/10/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 12/10/2001 Participant: BUNTROCK DEAN 

ANSWER FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 12/10/2001 Participant: TERRA JUDITH 

ANSWER FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 12/10/2001 Participant: BUNTROCK GIDWITZ 

ANSWER FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/10/2001 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: BELLOWS & BELLOWS 
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Activity Date: 12/10/2001 Participant: BUNTROCK GIDWITZ 

NOTICE OF FILING FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/10/2001 Participant: BUNTROCK DEAN 

FILED UNDER SEAL

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 12/11/2001 Participant: TERRA JUDITH 

AFFIDAVIT FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 12/11/2001 Participant: BUNTROCK DEAN L 

CERTIFICATE FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/11/2001 Participant: BUNTROCK DEAN L 

ANSWER FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/11/2001 Participant: BUNTROCK DEAN L 

AMENDED NOTICE FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/11/2001 Participant: TERRA JUDITH 

FILED UNDER SEAL

Attorney: CUMMINS & CRONIN 
LLC 

Page 100 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000100



Activity Date: 12/14/2001 Participant: BUNTROCK DEAN L 

ORDER FOR ATTORNEYS FEES

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH010732584 

Activity Date: 01/11/2002 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE OF MAILING FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 01/11/2002 Participant: TERRA FOUNDATION ARTS 

NOTICE OF MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 01/11/2002 Participant: TERRA FOUNDATION ARTS 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 01/11/2002 Participant: TERRA FOUNDATION ARTS 

MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 01/15/2002 Participant: TERRA JUDITH 

CONTINUANCE - ALLOWED -

Date: 02/13/2002 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH000000000 

Activity Date: 01/15/2002 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 02/12/2002 

Court Time: 1100 

Court Room: 2302 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH020031747 

Activity Date: 01/15/2002 Participant: TERRA JUDITH 
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FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH000000000 

Activity Date: 01/15/2002 Participant: BUNTROCK DEAN L 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2302 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020031747 

Activity Date: 01/30/2002 Participant: BUNTROCK DEAN 

RECEIPT FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 02/04/2002 Participant: PEOPLE STATE ILLINOIS 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/04/2002 Participant: PEOPLE STATE ILLINOIS 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/04/2002 Participant: PEOPLE STATE IL 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/04/2002 Participant: PEOPLE STATE ILLINOIS 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 02/04/2002 Participant: PEOPLE STATE IL 

EMERGENCY NOTICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/04/2002 Participant: PEOPLE STATE ILLINOIS 

EMERGENCY NOTICE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/05/2002 Participant: PEOPLE 

ADVANCE OR RESET ON CALL

Date: 02/20/2002 

Court Time: 0200 

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH002080008 

Activity Date: 02/05/2002 Participant: BUNTROCK DEAN L 

TRANSFERRED TO PRESIDING JUDGE

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH002080007 

Activity Date: 02/05/2002 Participant: PEOPLE 

STRIKE FROM THE CALL - ALLOWED -

Date: 02/13/2002 

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH002080008 

Activity Date: 02/05/2002 Participant: PEOPLE 

MISCELLANEOUS MOTION - DENIED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH002080008 

Activity Date: 02/05/2002 Participant: BUNTROCK DEAN L 

ASSIGN TO JUDGE WITHIN DIVISION

Page 103 of 124

2/8/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2000-CH-13859&Sear...

16di-000103



Court Room: 2403 Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH002080007 

Activity Date: 02/09/2002 Participant: BUNTROCK DEAN L 

RETURN FOR RANDOM ASSIGNMENT

Judge: GREEN, ALBERT 

Activity Date: 03/11/2002 Participant: TERRA 

INCOMING CORRESPONDENCE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 03/13/2002 Participant: TERRA JUDITH 

FILE AFFIDAVITS - ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020152523 

Activity Date: 03/13/2002 Participant: TERRA JUDITH 

ORDER LEAVE TO FILE PETITION FOR ATTORNEY FEES

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020152523 

Activity Date: 03/13/2002 Participant: BUNTROCK DEAN L 

ORDER FOR ATTORNEYS FEES

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020152523 

Activity Date: 04/05/2002 Participant: TERRA JUDITH 

EXTEND TIME - ALLOWED -

Date: 04/24/2002 

Court Room: 2403 

Judge: SCHILLER, STEPHEN A. 

Microfilm: CH020210930 

Activity Date: 04/05/2002 Participant: TERRA JUDITH 
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FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Court Room: 2403 
Judge: SCHILLER, STEPHEN A. 

Microfilm: CH020210930 

Activity Date: 04/12/2002 Participant: BUNTROCK DEAN 

NOTICE OF APPEAL FILED

Attorney: PRO SE 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

AFFIDAVIT FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

AMENDED PETITION FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: BELLOWS & BELLOWS 
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Activity Date: 04/24/2002 Participant: SIMPSON ALAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 04/24/2002 Participant: SIMPSON ALAN 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 04/24/2002 Participant: SIMPSON ALAN 

MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 04/24/2002 Participant: SIMPSON ALAN 

MOTION FILED

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

FILED UNDER SEAL

Attorney: QUINLAN & CRISHAM 

Activity Date: 04/24/2002 Participant: SIMPSON ALAN 

FILED UNDER SEAL

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 04/24/2002 Participant: SIMPSON ALAN 

FILED UNDER SEAL

Attorney: TAFT STETTINIUS 
HOLLISTER 

Activity Date: 04/24/2002 Participant: BUNTROCK DEAN 

PETITION FOR ATTORNEYS FEES

Attorney: QUINLAN & CRISHAM 
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Activity Date: 04/29/2002 Participant: BUNTROCK 

REQUEST FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 05/02/2002 Participant: STEBBINS JR THEODORE 

CERTIFICATE OF MAILING FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 05/02/2002 Participant: STEBBINS JR THEODORE 

EXHIBITS FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 05/02/2002 Participant: STEBBINS JR THEODORE 

NOTICE OF MOTION FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 05/02/2002 Participant: STEBBINS JR THEODORE 

MOTION FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 05/08/2002 Participant: BUNTROCK DEAN L 

AMEND ORDER OR DECREE - ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020292306 

Activity Date: 05/09/2002 Participant: TERRA JUDITH 

CERTIFICATE FILED

Attorney: MULROY,SCANDAGLIA 
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Activity Date: 05/09/2002 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/09/2002 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/09/2002 Participant: TERRA JUDITH 

OBJECTIONS FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/09/2002 Participant: TERRA JUDITH 

MOTION FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/15/2002 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/15/2002 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/15/2002 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/15/2002 Participant: TERRA JUDITH 

OBJECTIONS FILED

Attorney: MULROY,SCANDAGLIA 

Activity Date: 05/15/2002 Participant: TERRA JUDITH 
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FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020310656 

Activity Date: 05/21/2002 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 05/21/2002 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 05/21/2002 Participant: TERRA JUDITH 

MOTION FILED

Attorney: SIDLEY & AUSTIN 

Activity Date: 06/14/2002 Participant: RYAN JAMES 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/14/2002 Participant: RYAN JAMES 

NOTICE OF MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/14/2002 Participant: RYAN JAMES 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/14/2002 Participant: RYAN JAMES 

OBJECTIONS FILED

Attorney: 
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ATTORNEY GENERALS 
OFFICE 

Activity Date: 06/21/2002 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 06/21/2002 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 06/21/2002 Participant: BUNTROCK DEAN 

OBJECTIONS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 06/21/2002 Participant: BUNTROCK DEAN L 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH020400750 

Activity Date: 07/23/2002 Participant: TERRA 

CERTIFICATE OF MAILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 07/23/2002 Participant: TERRA 

NOTICE OF FILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 07/23/2002 Participant: TERRA 

MOTION FILED

Attorney: NOVOSELSKY DAVID A 
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Activity Date: 08/06/2002 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 08/06/2002 Participant: BUNTROCK DEAN 

NOTICE OF MOTION FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 08/09/2002 Participant: TERRA JUDITH 

WITHDRAWAL OF ATTORNEY FROM CASE - ALLOWED -

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Attorney: CUMMINS & CRONIN 
LLC 

Microfilm: CH020521606 

Activity Date: 08/09/2002 Participant: TERRA JUDITH 

WITHDRAWAL OF ATTORNEY FROM CASE - ALLOWED -

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Attorney: NOVOSELSKY DAVID A 

Microfilm: CH020521606 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: 
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QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 
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Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 
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Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 
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REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED
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Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 08/13/2002 Participant: BUNTROCK 

REPORT OR RECORD OF PROCEEDINGS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 10/11/2002 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/11/2002 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 
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Activity Date: 10/11/2002 Participant: TERRA JUDITH 

NOTICE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/11/2002 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/15/2002 Participant: TERRA JUDITH 

APPEARANCE FILED - NO FEE PAID -

Attorney: MORRIS RATHNAU & 
DELAROSA 

Activity Date: 10/15/2002 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: MORRIS RATHNAU & 
DELAROSA 

Activity Date: 10/15/2002 Participant: TERRA JUDITH 

PROOF OF SERVICE FILED

Attorney: MORRIS RATHNAU & 
DELAROSA 

Activity Date: 10/16/2002 Participant: TERRA JUDITH 

CONTINUANCE - ALLOWED -

Date: 11/13/2002 

Court Time: 0200 

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH020672001 

Activity Date: 12/19/2002 Participant: BUNTROCK 

CERTIFICATE FILED

Attorney: QUINLAN & CARROLL 
LTD 
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Activity Date: 12/19/2002 Participant: BUNTROCK 

EXHIBITS FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/19/2002 Participant: BUNTROCK 

NOTICE OF MOTION FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 12/19/2002 Participant: BUNTROCK 

MOTION FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 01/06/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 01/06/2003 Participant: TERRA JUDITH 

ANSWER TO MOTION FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 01/06/2003 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 01/06/2003 Participant: TERRA JUDITH 

PROOF OF SERVICE FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 01/10/2003 Participant: BUNTROCK DEAN L 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -
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Court Room: 2403 Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH030031033 

Activity Date: 01/10/2003 Participant: BUNTROCK DEAN L 

WITHDRAW OR RELEASE DEPOSITS, EXHIBITS OR DOCUMENTS - 
ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH030031033 

Activity Date: 01/10/2003 Participant: BUNTROCK DEAN L 

MISCELLANEOUS MOTION - ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH030031033 

Activity Date: 02/18/2003 Participant: TERRA JUDITH 

NOTICE OF FILING FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/18/2003 Participant: TERRA JUDITH 

PROOF OF SERVICE FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/18/2003 Participant: TERRA JUDITH 

MOTION FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/18/2003 Participant: TERRA JUDITH 

MOTION FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/25/2003 Participant: PEOPLE STATE IL 

CERTIFICATE OF MAILING FILED

Attorney: 
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ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/25/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/25/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/25/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/25/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/25/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: MORRIS & DE LA ROSA 

Activity Date: 02/25/2003 Participant: PEOPLE STATE IL 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/25/2003 Participant: PEOPLE STATE IL 

ANSWER TO MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/25/2003 Participant: PEOPLE STATE IL 

NOTICE OF FILING FILED
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Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/25/2003 Participant: PEOPLE STATE IL 

OBJECTIONS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/25/2003 Participant: TERRA JUDITH 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH030123798 

Activity Date: 04/15/2003 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 04/15/2003 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 04/17/2003 Participant: BELLOWS BELLOWS 

CERTIFICATE OF MAILING FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 04/17/2003 Participant: BELLOWS BELLOWS 

NOTICE OF FILING FILED

Attorney: BELLOWS & BELLOWS 

Activity Date: 04/17/2003 Participant: BELLOWS BELLOWS 

MOTION FILED

Attorney: BELLOWS & BELLOWS 
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Activity Date: 05/01/2003 Participant: TERRA 

NOTICE OF FILING FILED

Attorney: MCGUIRE WOODS 
BATTLE BTH 

Activity Date: 05/01/2003 Participant: TERRA 

PROOF OF SERVICE FILED

Attorney: MCGUIRE WOODS 
BATTLE BTH 

Activity Date: 05/01/2003 Participant: TERRA 

SUBSTITUTION OF ATTORNEY FILED

Attorney: MCGUIRE WOODS 
BATTLE BTH 

Activity Date: 05/01/2003 Participant: BUNTROCK DEAN L 

CONTINUANCE - ALLOWED -

Date: 05/15/2003 

Court Time: 1100 

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Microfilm: CH030271541 

Activity Date: 05/01/2003 Participant: TERRA FOUNDATI ON 

SUBSTITUTE OR ADD ATTORNEY - ALLOWED -

Court Room: 2403 

Judge: KINNAIRD, DOROTHY 
KIRIE 

Attorney: MCGUIRE WOODS 
BATTLE BTH 

Microfilm: CH030271541 

Activity Date: 05/15/2003 Participant: TERRA JUDITH 

ORDER FOR ATTORNEYS FEES

Court Room: 2403 
Judge: KINNAIRD, DOROTHY 

KIRIE 

Microfilm: CH030300141 

Activity Date: 06/26/2003 Participant: BUNTROCK DEAN 
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NOTICE OF APPEAL FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 06/30/2003 Participant: BUNTROCK DEAN 

REQUEST FILED

Attorney: QUINLAN & CARROLL 
LTD 

Activity Date: 10/23/2003 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: PRO SE 

Activity Date: 10/23/2003 Participant: BUNTROCK DEAN 

MOTION FILED

Attorney: PRO SE 

Activity Date: 12/03/2003 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: SCOFIELD CHARLES J 
JR MAI 

Activity Date: 04/20/2004 Participant: BUNTROCK DEAN L 

STRIKE OR WITHDRAW COMPLAINT, AMENDED COMPLAINT OR 
PORTION THEREOF - ALW -

Court Room: 2403 
Judge: CAMPBELL, CALVIN C. 

Microfilm: CH040040037 

Activity Date: 04/20/2004 Participant: BUNTROCK DEAN L 

STRIKE OR WITHDRAW COMPLAINT, AMENDED COMPLAINT OR 
PORTION THEREOF - ALW -

Court Room: 2403 
Judge: CAMPBELL, CALVIN C. 

Microfilm: CH040040010 

Activity Date: 11/04/2004 Participant: BUNTROCK DEAN L 

APPELLATE COURT MANDATE - AFFIRMED
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Court Room: 2403 Judge: CAMPBELL, CALVIN C. 

Microfilm: CH040110289 

Back to Top

Please note: Neither the Circuit Court of Cook County nor the Clerk of the 
Circuit Court of Cook County warrants the accuracy, completeness, or the currency 

of this data. This data is not an official record of the Court or the Clerk and may 
not be represented as an official court record.

If data does not appear in a specific field, we likely do not have the responsive data 
in our master database. 

Start a New Search
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DEAN L. BUNTROCK, a Director
the Terra Foundation for the
Arts, and RONALD GIDWITZ, a
direct.or of the Terra
Foundation for the Arts,

Plaintiffs,

- \¡ a - No. 00 CH 13859

JUDITH TERRA, a Director of the
Terra Foundation for the Arts,
PAUL HAYES TUCKER, a director
of the Terra Foundation for theArts, ALAN K. SIMPSON, a
Director of the Terra
FounCation for the Arts,
NAFTALI MICHAEL], and Ihe TERRA
FOUNDATION FoR THE ARTS, âD
Illinois Not-for-profit
Co rporaL i on,

Defendants.

REPORT OF PROCEEDINGS had lt the hearing
of the above-entitled cause, before the Honorabre
DoRorHY KrRrE KTNNATRD, .rudge of said court, oD the
22nd day of September, 20OO

PRESENT:

IN THE CIRCUTT COURT OF
COUNTY DEPARTMENT

cooK couNTY, TLLTNOTS
CHANCERY DIVISTON

I/[ILL]AM R. QUTNLAN,
JAMES R. CARROLL,
MÏCHAEL .]. ROTHSTEIN,
Appeared on behal_f of the plaintiffs;

10

11

I2

13

L4

1trIJ

16

L1

1B

19

20

27

ôôL¿

MR.
MR.
MP

MR. TERRY GRTMM,
Appeared on behatf
Foundation for the

of the Terra
Ârj-c.

z4
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4
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1
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9

MR.
LVIK.

FLOYD PERKINS,
TERRY GOLDBERG,
Appeared on behal-f of the PeopIe
of the State of IIlinois.
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ANGELA PETRUZZT, CSR
Official Court Reporter
Chancery Division
Circuit Court of Cook County

24
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)A

THE CLERK: Buntrock versus Terra..
00 cH 1359.

THE COURT: Good afternoon.

MR. eUINLAN: Good af t.ernoon, your Honor.

VÍirliam R- euinlan with Michael Rothstein and James

Carroll- on behaf f of the plaintif f s.

MR. GRIMM: My name is Terry GrÍmm,

G-r- i-m-m - And we have now seen what a bad id.ea

casual- FricÌay is, your Honor, because ilm the only
person over there with a suit and tie on this
afternoon and about hatf an hour âgo, I got this
document.

THE COURT: Vüho are you here behalf of ?

MR- GR]MM: Our firm represents the Terra
Foundation for the Arts 

:

THE COURT: Just the Terra Foundation?

MR. GRIMM: tüe have no authority to appear
for anyone else, your Honor, and before I get too
deep in it, one of the plaintiffs, in this case Mr.
Gidwitz, is a good cr-ient of vüinston & strawn. so

unless Judge Quinlan has a waiver for ft€, there is a

rear question no\^/ how I¡Jinston & stra\^/n would be abr-e

to stay in thís case.

MR- pERKTNS: Judge, F10yd perkins and Terry
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Go1dberg, for the Peop1e of the State of Illinois.

We are not

intend to intervene.

THE COURT:

motion for today for

MR. PERKTNS:

THE COURT:

intervene as a party

bystander or what are

here?

MR. PERKINS:

named in the caption but we

Judger w€ would likely be

t2 intervening as a

11

13 have to look at

I4

You have received a notice of

this afternoon?

Yes.

And what do you intend to

defendant with a position or a

the attorney general be doing

party plaintiff although !ùe will-

our own aÌIegations. In that

situation where we are looking at

10

:l
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15

regard, it

the first

TS A

instance.

T6 So in that regard, we \^/anL to be caut ious

I1 in what we plead, but we will be intervening in the

18 sense t.hat we see this as a serious matter. That

19 involves substantial charitable organization here in

20 IlIinois. Last report we had was $400 million.

2L THE COURT: 450 I think.

MR. PERKINS: $450 million. Some of the

¿J allegations cause us concern and we need to look

24 into those matters so we would like to do so.
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vote from taking place

way through here t.his

scheme al1 along is to

14

because as we alleged al-1 the

has been part of the plan and

push this through in a

they have the votes and havesetting where they feel

manipulated the votes in such away

get this passed at

proper.

We agree

no real discussi-on

that t. ime . Vüe

that they will

don't think that's

10

with Your Honor there has been

of this anywhere. And that is
the very concern that we have and the propriety of
this action taking that action would be urtra virus
and that is what we are alleging.

And the Attorney Generar himserf is here

11

L2

13

L4

15

16

I1

l-8

20

a1
¿-L

22

to say

virus

the City of Chicago.

THE COURT:

sir, but there,s 11

he is concerned about the taking of any ultra
steps which would be removing the assets f¡om

1 t hearino

f don't mean to

peop j-e at most.

in the pleadings that you've

of them you think are really bad

horrible maybeto do something

about all the rest of them?

interrupt you,

I¡lhat I rm

got is that

and they're

on Tuesday.

s ome

going

What

¿J ï would think that there is going to be a

I

J

24 discussion- r would think if there is any kind of
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evidence again today that this is exactly what the

intent. is to do is

board meeting.

And that

meeting and then to

to push this through at that

is why we ask both

prevent any action

removal of any directors at the second

that !,Iere to go forward and to prevent

voting on an ul-tra virus act that they

matter I have

particular area,

I think it really

looked for cases mysel-f on that

and I think you have to look at

comes down to who gave the money

to stop the

on taking

meeting if

them from

cannot do.

It does not disrupt them from conducting

10 any other business, doing a lot of thingis that would

11 be generally beneficial, but not from taking any

72 improper or inappropriate actions.

13 THE COURT: Is there a history in the case

I4 law of not maybe Mr. Perkins can help me out on

:.i

i¡::

j:::

15

20

n1
LL

22

this one. If a not for profit organizations

t6 charitable organizations in Illinois wishing to move

7-Ì outside the state and being stopped by force from

18 doing so?

19 MR. PERKINS: Judge, I think it is a

/< to the charity and for what purposes and t.he

aÀ¿.r restrictions are that very t.rust instrument itself.
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In this particular case our quick took at this we

are pretty familiar with this foundatÍon, because we

vùere invol-ved in the Dan Terra estaLe.

Most of the money almost al-l the money

as far as I can see came from Dan Terra. This

foundation started with I think with three

directors, Dan Terra, his son Jim Terra, and a third
person I can I t remember who that was.

I understand from.Tim Terra that he

believes that the foundation is to stay in rlrinois.

I,le see everything that we have ever seen with regard

to this.

This was left for the benefit of the

r4 PeopJ-e of the state of rllinois. The peopre of t.he

15 state of rrtinois is the urtimate beneficiary of
16 every charitable trust by the common raw that.'s the

77 way the common law reads.

18 Unfortunately, it may be a question in
19 some peopre's mind, but common raw says the people

20 are the one who are the urtimate beneficiary and

2L they certainly have no interest in having a

22 charitable trust that's in the state leave the

23 state.

24 The pubJ_ic here has a right to en j oin the

16di-000131



19

benef its of its charitable trust. The f ounclers here

put t.he money in established this foundation here in

this city, in this state and we believe that there

are enough indicia of facts t.hat would l-ead. one to

believe that the intent of the trust was that it

remai-n in Illinois and that would be what \^/e would

try to put together.

I canrt say to yoü, judge, this is theI

9

0

L

case of Smith and something else

definitive on that, but we wiIl looking to give

weII.you what we can in that regard as

We believe that under these

circumstances, that this board shouldn't be

considering this issue

THE COURT: Trüe11, then maybe they should

consider whatever they want to consider, but are you

saying they should be allowed to take a definitive

vote?

MR. PERKINS: Take a definitive vote?

Judge, the interesting thing about this is the

history of the board itself. This is a fairly new

board of people. This is not a long running l-ist. of

these people having run and stayed with this museum

for many, many years.

that would be

be

16di-000132



that time, he

the ship all

20

Dan Terra died f believe in 1996. And at
r^/as probably the person who steered

the time and at that time, there
were the board was I believe only five or six
people.

Jim Terra was on the board at the time.
ilm not sure if Judith Terra was on the board whire
Dan \Á/as ar ive . r ber ieve in f act she was not .

There was some agreement that she wouldn't be on the
10 board.

So we have since 1996 a big change in

quite frankly,

peop le

who's running this organization. And
1? J-l-ra r'tiç¡rç ç¿rrêct ion that the f ounder and the

would the settlers so to spoke of this charitable
to step back and visit what

trust I think we need

was the intent and really where this foundation
shoul-d remain.

THE COURT: Mr. Grimmr lou have been very
ñ^!i ^-!parrenr. Thank you. TelI me about __ do you al_l_

want to work ar-r- weekend putting together a response
for a motion to be heard on Monday?

MR. GRIMM: The direct question is do ï?
No, but witl somebody will it be readyr les.

THE COURT: So you want to be able to

16di-000133
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simpson can possibly participate by phone any way.

I mean f don't know the circumstances. It was moved

as a convenience t.o him, this inf ormat ion that we

received.

Now, that does not necessarily mean that
he may not be abre to do it by phone, but Ít was his
pref erence not to d.o it on Tuesday.

THE couR': rs anybody from the praintiffs'
side pl-anning to

like counsel or

bring anyone else to this meeting

anyone? Are you going to have

Honor.

0

a
1

2

3

anybody there on Tuesday?

MR. CARROLL: I volunteer, your

MR. QUINLAN: I don't think we have any

st.anding, but we would Iike to mention one thing.

the t ime .
MR. cRIMM: That happens aIt
MR. QUINLAN: Mr. Mulac is here who

represents Mr. Jim Terra who is here to support our
position and to indicate in fact as the Attorney
General has stated that he courd and wourc be able
to endorse and testify to
this was to be Iogically

his father's position that
within Chicâ9o, within

Illinois and that was part of his vision.
Also,

I'd like

Your Honor asked about a particular
-:aô to invite your Honor to take a look

16di-000134



1

z

3

4

5

6

1

B

9

10

11
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13
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16

71

1B

19
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22

,A

foundation purposes. That this clearly is a public
Illinois trust.

THE COURT: f 'm just wondering whether

someone here, t.here aII ofbethere is going' to

those other boards members, that you have suggested
that mighL be easiJ_y influenced?

MR. eUINLAN: CouId be.

THE COURT: Are they going to have the
benefit of knowing

the issues that are

Attorney General ts

what this case is about or what

raised here and that the

here and that they are

they are seeking to intervene as a party
to stop the very things that thev ârô

Does everybody who is
seriousness at this time?

gorng to be taJ_ king. about ?

i ndi cat i ng

plaint i ff

supposeci to vote know

MR. QUINLAN:

will be discussions.
idea. SureIy there

controÌ the process.

whom are here suing

the

I have no

We do not

peopleThat is controled by the

who âre in positions to
the information that is
group.

control this and to control
transmitted on behalf of the

Again I merely go back to the statement
again if in fact as we have arleged and this is a

summary proceeding of course as your Honor knows and

16di-000135



1 there really is no difference whether there is an

answer or not because it is

TT{E COURT: All riqht.

MR. QUINLAN: My whole point is whether or

not. we have established a fair question although I

would be very interested in what Mr. Grimm can

ascertain in the interim and what the position is.

And I'm more than happy to act. in any

to work something out. The same time

establish and we need to establish to

reasonable way

as v¿e have to

have a right

arising and a

29

to prevent them taking actions that are

fair question of the r,mpropriety of

Z

3

4

5

6

7

B

9

10

11

I2

13 what is being done and the basis upon which they

have been acting.

ArrcÌ as the Attorney General said we have

raised some very serious quest.ions regarding the

propriet-rr of their managemeni and use of fiduciary

I4

15

16

I1

1B duties and responsibilities to the museum itself and

T9 tc the ir operat ion of t.he board in manner in which

20 it has been operating that if and of itself is

27 grounds for removal of trustees and director under

22 the state law by the Attorney General

23 And it is the same thing that happened in

24 the Hardy Museum case. AII I'm saying this is a
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So we are in a situation here where we

are trying to do is just let this stand still long

so Your Honor can take care of it, look at these

these are serious allegations. Vlhether they go

ahead with the meeting or they don't and there are

serious al-Iegations taIking about the continued

viability of certaín people, service upon their

board, and I think the Attorney General-'s presence

here surely índicates the concern of the State of

Ittinois about the very thing that we are alfeging.

Sc in terms of taking a small action here

to insure that the status quo is maintained for Your

Honor to consicier this case, I'm not so sure it is

that kind of a reach or is that kind of

inconvenience. The inconvenience to the people in

France here.

Your Honor herself has indicated this is

something ought rvell be discussed and we encourage

that. That's fine. But it does not need to have a

vote taken and that of cou.rse is exactly what the

documents that we receive clearly indicates is their

intent.

THE COURT: Are what you suggesting you

and

1

2

3

4

5

6

1

I

9

10

11

I2

13

T4

15

L6

I1

18

19

20

2L

22

24 don't come back Monday? We will recess now
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of
the Tena Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

Plaintiffs,

)

)

)
)
)
)
)

)

)
)
)
)
)
)
)
)
)
)
)
)

No. 00 cH | 3ø51v

ruDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation

Defendants.

VERIFIED COMPLAINT
FOR DECI+ARATORY. INJUNCTIVE AND OTHER RELIEF

Plaintiffs, Dean L. Buntrock ("Buntrock") and Ronald Gidwitz ("Gidwitz"), Directors of

Terra Foundation for the dr:ts, an Illinois not-for-profit corporation, for their Complaint against the

Defendants, state as follows:

Nature of this Action

1 This is an action for declaratory, injunctive and other relief seeking to enjoin

defendants' illegal and wasteful conduct in connection with the management and operations ofTerra

Foundation for the Arts, an Illinois not-for-prof,rt corporation ("Terra Foundation").

2 Inthis action Plaintiffs seek to enjoin defendants from (1) holding a meeting of the

Foundation's Board of Directors in violation of Terra Foundation's by-laws; (2) taking any action
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to elect or remove any member of the Board of Directors or changing any committee assignment;

(3) taking any action to close theTena Museum in Chicago or move Terra Foundation or any of its

assets outside the State of lllinois; and (4) taking any other action contrary to the by-laws of the

Terra Foundation or defendants' fiduciary duties as directors of an Illinois Not For Profit

Corporation.

The Parties

3 Plaintiff Buntrock is a resident of DuPage County, Illinois, a prominent

businessperson, and a benefactor of the arts. Since 1998, Buntrock has served as a director and

officer of Tena Foundation. He presently serves as Terra Foundation's treasurer, is chairman of its

finance and investment committee, and is a member of its Executive Committee.

4 Plaintiff Gidwitz is a resident of Chicago, Cook County, Illinois, a former CEO of

Helene Curtis Corporation, and a benefactor of the arts. Since i982, Gidwitz has served as a

director and officer of Terra Foundation. He presently serves as chairman of Tena Foundation's

strategic planning committee and is a member of its Executive Committee.

5 Defendant Paul Hayes Tucker ("Mr. Tucker") is a resident of Massachusetts. Mr.

Tucker is a director, chairman and president of Terra Foundation and is a member of its Executive

Committee.

6 Defendant Judith Terra is a resident of Washington, D.C. Judith Terra is a director

and vice chairman of Terra Foundation, and is a member of its Executive Committee.

7 Defendant Senator Alan K. Simpson is a resident of Wyoming and a former United

States senator from that state. Sen. Simpson is a director of Terra Foundation and a member of its

finance and investment commiftee.

F
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8 Defendant Naftali Michaeli ("Mr. Michaeli") is an Israeii citizen and a resident of

Washington, D.C. Mr. Michaeli is a close personal friend of Judith Tena, and has no official

position with Terra Foundation.

9 Defendant Terra Foundation is an Illinois not-for-profit charitable corporation

established in 1978 by Daniel J. Terra (deceased) ("Dan Terra") to preserve and exhibit collections

of American Art, to expand the artistic horizons of the Illinois art public through educational

programs, and to operate museums in Chicago and France.

l0 Because of Dan Terra's extraordinarily generous gifts to Terra Foundation in his

lifetime, and his bequest to Terra Foundation of most of his estate, Terra Foundation's assets now

total approximately $450 million, including investments, real estate, and a priceless collection of

American art.

''" 11 Terra Foundation owns and operates the Terra Museum of American Art (the "Terra

Museum") located at 664 N. Michigan Ave., Chicago, Illinois.

12 Terra Foundation currently has eleven directors, the maximum number allowed under

the by-laws of Terra Foundation. The Board includes Margaret Daley, a well-known benefactor of

education and the arts and the wife of Mayor Richard M. Daley, and Arthur A. Hartman, the former

United States Ambassadorto France. The Board also includes Helene Ahrweiler, Jacques Andreani,

Stephanie Marshall and Theodore Stebbins. Catherine A. Stevens, the wife ofUnited States Senator

Ted Stevens, was the Executive Director of Terra Foundation from August of 1996 through April,

2000 until terminated by Tucker

Creation of Terra Foundation

\

b

I
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l3 Dan Terra established Terra Foundation in December 1978 under the Illinois General

Not For Profit Corporation Act. lt was Dan Terra's intent and pu¡pose to provide a Museum in the

Chicago area that would exhibit collections of American art and educate the public generally on

issues of American art. As set forth in the original Articles of Incorporation, the purpose of Terra

Foundation was:

to form, preserve, and exhibit collections of paintings, sculpture, graphic arts,

architecture, and design representing American art; expand the artistic horizons of
a growing art public through such activities which will include lectures, symposia,

talks, demonstrations, films, and related educational programs designed to further

these purposes; establish, conduct, operate, and maintain a school of instruction and

any and all artistic and technical educational fine arts courses and other subjects

relating thereto; build, erect, maintain, equip, manage, lease, and operate a museum

and all component parts deemed advisable or necessary to provide space for these

activities and exhibitions; engage in any and all other activities and exhibitions.

(See Articles of Incorporation, attached hereto as Exhibit l).

14 To ensure that the primary mission and purpose of Terra Foundation was carried out,

the Terra Museum was opened in 1982 in Evanston, Illinois. In 1987, the Museum relocated to 664

N. Michigan Avenue, Chicago, Illinois, and remains at that location until today.

15 Throughout the 1980s and early to mid- 1990s, Dan Terra contributed cash, stock and

art for the continued growth and viability of the Terra Foundation and the Terra Museum in Chicago.

To ensure that his contributions would further the goals and mission of Terra Foundation for the

benefit of the public, Dan Terra created fwo restricted endowments, the "B2 Endowment," restricted

to the acquisition of art for Terra Foundation, and the D4 Endowment restricted to education

endeavors relating to American art.

N
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16 In the early 1990s, Terra Foundation constn¡cted and developed the Musee d'Art

Americain Giverny ("Giverny Museum"), an art museum in Giverny, France dedicated to the

exhibition of American art and American art education.

17 Primarily because of Dan Terra's gifts and bequests, the value of Terra Foundation

has grown substantially since its creation. Currently, Terra Foundation holds net assets worth

approximately $450 million. The value of the art alone located at the Terra Museum in Chicago

exceeds $100 million, with the overall value of Terra's Foundation's art collection exceeding $ 173

million.

. l8 Pursuant to its by-laws, the Board ofDirectors ofTena Foundation is required to hold

an annual meeting during the month of September of each year for the purpose of electing directors

and officers and for the transacting of other business. If the election of the directors and officers is

not held at such meeting, the Board of Directors may cause the election to be held at a meeting of

the Board of Directors as soon thereafter as may be convenient. The Board of Directors may only

elect officers and directors by a majority vote.

l9 In periods of time between the quarterly Board of Director Meetings, the by-laws

provide that as Terra Foundation's Executive Committee has the authority to take action on behalf

of Terra Foundation, except on specific issues delegated to the Board of Directors pursuant to the

IllinoisGeneralNotForProfitCorporationAct. SinceOctober, l999,TerraFoundation'sExecutive

Committee has consisted ofplaintiffs Buntrock and Gidwitz, defendants Edith Terra and Mr. Tucker,

and director Stephanie Marshall.

Dan Terra's Dedication To Chicaeo

sv
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20 Dan Terra was a successful entrepreneur and businessman who resided predominately

in the Chicago area. A large portion of his wealth enured through investments in companies located

in and around Chicago. As result, Dan Terra made the decision to start the Terra Foundation with

the intent to benefit of the citizens of Illinois and the Chicago area. Terra Foundation became

Terra's principal charitable endeavor.

2l Dan Terra described his decision to establish Terra Foundation in Illinois and to open

Terra Museum in the Chicago area for the people of Illinois as follows:

[V/]hat's exciting is that it's a deep commitment. There's not another museum of
American art within 400 miles of Chicago, and we have a real educational job to do.

(See Grace Glueck, ,42 erican-Art Museum Opening in Chicago, N.Y. Times, April 1 9, I 987 at B I 4,

attached hereto as Exhibit 2). On many occasions, Dan Terra articulated his intent to benefit the

people of Illinois through the creation of Terra Foundation in Illinois and the opening of Terra

Museum as " major instirution in Chicago." (See, e.g., Dodie Kazanjian, Daniel J. Terua, America's

First Ambassador-at-largefor Cultural Affairs Pursues the Best in American Paintingfor His New

Museum in Chicago, House & Garden, May 1987, at 52, attached hereto as Exhibit 3).

22 Shortly after the creation of Terra Foundation, Dan Terra's first wife, Adeline died.

In 1986, Dan Terra married Judith Terra. Judith Terra acknowledged in a prenuptial agreement that

she fully understood that the bulk of Dan Terra's estate would go to the Terra Foundation, and she

unequivocally promised that after his death she would not seek any assets of his Estate other than

those given to her under the prenuptial agreement. Under the prenuptial agreement, Judith Terra

agreed she would receive only a fixed amount of money and assets upon Dan Terra's death. Judith

Terra became a member of the Board of Directors of Terra Foundation.

:'¡
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23 On information and belief, after Judith Tena became a member of the Board of

Directors of Terra Foundation, úe suggested to Dan Terra that the Terra Museum be closed and

Terra Foundation be moved out of Chicago. This was never done during Dan Terra's lifetime.

Terra's Death And The Will Contest

24 On June 28,1996, Dan Tena died after suffering a stroke. As the sole residuary

beneficiary under his will, Terra Foundation was to receive $125 million.

ZS As the first step in a plan to seize control of Terra Foundation, Judith Terra

immediately attempted to transfer Dan Terra's probate proceedings from the Circuit Court of Cook

County to Washington, D.C. After a five-day trial, the Chief Judge of the Probate Division denied

the motion to transfer, finding that the motion was without merit in law or fact.

26 Judith Tena next embarked on a scheme to seize tens of millions of dollars that Dan

Terra intended for Terra Foundation.

27 Under the prenuptial agreement between Dan Terra and Judith Terta, Judith Terra

was to receive $4.5 million in cash plus approximately $2.6 million in other assets, for a total of $7.1

million.

ZB Contrary to her promise in the prenuptial agreement, after Dan's death, Judith Terra

immediately filed an action challenging the prenuptial.agreement and contesting Dan Terra's will.

Judith Terra sougbt for herself $43 million of the $ 125 million bequest to Terra Foundation.

Zg Judith Terra's attempt to seize $43 million of Dan Terra's bequest to Terra

Foundation put her in irreconcilable conflict with the interests of Terra Foundation and, therefore,

with the people of the State of Illinois as the beneficiaries of the charitable trust created by Dan

Þ
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Terra. As a result, Judith Terra was forced to take a leave of absence as a director of Terra

Foundation

30 The Terra Foundation hired Tyrone Fahner, former Attorney General of lllinois, and

Howard McCue IiI of Mayer, Brown & Platt as special counsel with respect to Judith Terra's

attempt to seize the S43 million bequest. Both Terra Foundation's special counsel and the counsel

forDanTerra'sestatefoundthatJudithTerra'sclaimslackedsubstantialmerit. However,toavoid

protracted litigation, the estate and Terra Foundation entered into a settlement with Judith Terra

whereby she received approximately $l million more than she was entitled to under the prenuptial

agreement. This allowed Terra Foundation to receive virtually all of Dan Terra's $125 million

bequest as intended under Dan Terra's will.

Mismanagement of Terra Museum After Dan Terra's Death

3l Following the settlement of her claims against the Dan Terra's Estate, Judith Terra

sought reinstatement to her position as director of Terra Foundation. Thereafter, changes were

made within Terra Foundation and the Museum that were contrary to the best interests of Terra

Foundation and therefore contrary to the public interest that was intended to benefit from Terra

Foundation

32 Beginning in mid-1998, Judith Terra launched a scheme to gain control of Terra

Foundation to carry out her own agenda of closing Terra Museum in Chicago and moving Terra

Foundation to Washington, D.C. Judith Terra owns a home in Washington, D.C. and desires to

move the Foundation there to obtain a prominent place in the social circles of Washington, D.C.

Judith Terra believes that if she is able to move a foundation as large as Terra Foundation to
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Washington, D.C., she would be able to establish herself in Washington, D.C. as a large benefactor

of the arts, thereby placing herself in the elite social circles of Washington, D.C.

33 To accomplish her scheme of seizing confrol ofTena Foundation, Judith Terra began

stacking Terra Foundation's Board with persons loyal to her alone. For example, Judith Terra

recommended and sought the election of her friend Sen. Simpson to the Board. Sen. Simpson

became a director in mid-1999. At his first Board of Directors meeting in October 1999, Sen.

Simpson announced to the Board that his purpose for being on Terra Foundation's Board of

Directors was "to protect Mrs. Terra's interests."

34 Prior to October 1999, Judith Terra orchestrated a plan to replace Arthur Hartman

as Terra Foundation's president and chairman with her loyalist, Mr. Tucker. Although Terra

Foundation had been searching for a new president for more than two years from outside the Board

of Directors, Judith Tena and her new allies on the Board replaced Arthur Hartman as president and

chairman with Mr. Tucker. As was later discovered, the decision to place Mr. Tucker in the position

of president and chairman was made to further Judith Terra's attempt to gain control of Terra

Foundation and to further her own agenda contrary to the mission and intent of Dan Terra in creating

Terra Foundation.

35 Mr. Tucker and Judith Terra further entrenched their power through the hiring of

Donald Ratner and the unauthorized expansion ofhis authority within Terra Foundation. Mr. Ratner

was originally retained as a consultant to the Foundation on an interim basis. During the January

25,2000 meeting of the Board of Directors a motion was made to give Mr. Ratner the title of vice

president of finance and administration. The Board members present at the meeting voted in favor

of the motion. However, because not all Board Members were present, the motion was made subject

.\
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to the ratification by each of the absent Board members. In a subsequent poll of Board members,

the motion failed to receive unanimous approval as required by the vote at the January 25,2000

meeting. Nonetheless, pursuant to Mr. Tucker's dictate, M¡. Ratner has continued to serve as a

purported officer of Terra Foundation, and has taken direction from Board members loyal to Judith

Terra.

36 Judith Tena also furthered her scheme to gain control ofTerra Foundation by causing

the removal of the attomeys that had counseled and represented Terra Foundation since its inception.

In 1982, Dan Terra asked James Collins, an attorney at the law firm of Bell, Boyd & Lloyd, to act

as both general counsel and an officer ofTerra Foundation. Collins served in the capacity ofgeneral

counsel and secretary of Terra Foundation from 1978 until his removal in October 1999. He also

served as treasurer from August 1996 through October 1999. During this time, Collins had

represented the interests of Terra Foundation through many difficult issues, including Judith Tena's

attempt to confiscate $43 million of Dan Terra's bequest to Terra Foundation.

37 Defendants next forced the resignation of Terra Foundation's special counsel, Ty

Fahner and Howard McCue III of Mayer, Brown & Platt. Terra Foundation hired Mayer, Brown

& Platt as special counsel when Judith Terra sued Dan Terra's estate for the S43 million residual

bequest to Terra Foundation. Mayer, Brown & Platt also represented Terra Foundation in

connection with its interests in the now defunct Mercury Finance Company.

38 Specifically, otr or about August 11,2000, Mr. Ratner, acting in his ultravires

capacity at the direction of defendants, told Mayer, Brown & Platt that Terra Foundation would not

pay its fees for any time incurred in dealing with or responding to any issues not specifically

requested by either Mr. Tucker or Mr. Ratner. Mayer, Brown & Platt rejected this arrangement

$
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recognizing that it would be contrary to its duties and obligations as special counsel to Terra

Foundation and its directors. In resigning its position as special counsel to Terra Foundation, Mayer,

Brown & Platt stated in a letter to Mr. Tucker:

In our original engagement letter of December 11, 1996, sent by Ms. Ahrweiler and

ourselves, the Foundation requested that we act as special counsel to the Foundation.
It was clear that the client was the foundation, not merely its President and

Chairman. That letter also made clear that we were to provide legal advice and

representation to the Board of the Foundation. As special counsel, we have worked
with three different Chairmen, a number of board members, staff and counsel. We

owe professional oblieations to the institution and all of its directors. It would not
be consistent with our professional obligations to decline to respond to the concerns

of directors.

(Emphasis added) (See August 18, 2000 Letter, attached hereto as Exhibit 4).

39 In furtherance of her plan to seize control of Terra Foundation, Judith Terra, Mr.

Tucker and Sen. Simpson have ignored the requirements of Terra Foundation's by-laws regarding

management of Terra Foundation. Article III, Section I I of the by-laws provides that the executive

committee is to operate Terra Foundation between the quarterly Board of Director meetings. (See

By;laws of Terra Foundation,'attached hereto as Exhibit 5, at Article IV, Section 9). With few

exceptions relating to bringing in new counsel for Terra Foundation, issues were not brought before

the executive committee. By not having meetings of the executive committee, Judith Terra, Mr.

Tucker, Sen. Simpson were able to control the operations of Terra Foundation for their own benefit,

contrary to the provisions of the by-laws.

40 Judith Terra, Mr. Tucker, Sen. Simpson have also consulted with and taken advice

from Mr. Michaeli. Mr. Michaeli has been making decisions for Terra Foundation even though he

is not an officer or director of Terra Foundation, or even an employee. Mr. Michaeli's only

connection to Terra Museum is his relationship with Judith Terra.

i¡
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4l Judith Terra also began treating the art collection of Terra Foundation as if it were

her own personal properfy. Judith Terra ordered that art from the collection held by Terra

Foundation be transported from the Giverny Museum to her personal residence. The curator of the

Giverny Museum objected to any piece of the collection leaving the Giverny Museum. However,

at Judith Terra's direction, Mr. Tucker ordered the curator of the Giverny Museum to transport the

art to Judith Tena's residence for her personal use.

42 Under the control of Judith Terra, Mr. Tucker, Sen. Simpson and Mr. Michaeli,

substantial waste and mismanagement has occurred which jeopardizes the continued viability of

Terra Museum. This waste and mismanagement includes, but is not limited to, the following:

Grossly mismanaging Terra Museum in a manner that has resulted in the loss

or turnover of almost half the employees, including key persons responsible
for Terra Museum's day-to-day operations and continued success;

Causing the primary individuals in charge of security at Terra Museum to
quit resulting in an inexperienced and understaffed security staff, and
jeopardizing the security of the $100 million of art displayed and collected

at Terra Museum;

Permitting a director of Terra Foundation to engage in a conflict of interest

in representing Terra Foundation at art auctions while, on information and

belief, representing the interests of private clients at the same auction;

Expending significant monies on the purchases of art without obtaining the

input or approval of the Board of Directors or the Collections Committee

charged with the responsibility of advising the Board of Directors on issues

involving art acquisition;

Attempting to invade the D4 Endowment restricted to educational purposes

for the unauthorized purpose of acquiring art;

Bypassing the lawfully elected Executive Committee operating Terra

Foundation and Terra Museum;

V/astefully incurring excessive legal fees by retaining inexperiencedcounsel

in replacement of Terra Foundation's long-standing counsel;

ï
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b.

c\,

d.

e.

f.

Doc: I 5ó7ó2

tÞ.

-12-

16di-000150



h. Misusing the art collection of Terra Foundation for Judith Terra's own
personal use and in a manner that placed the collection in danger and
jeopardy; and

Allowing Mr. Michaeli to participate the management, control and operation
of Terra Foundation and Terra Museum.

43 Members of the Board of Directors have repeatedly questioned the manner in which

Mr. Tucker, Judith Terra and Sen. Simpson have been operating Terra Foundation in the past year.

For example, on March 2,2000, Margaret Daley wrote to John Neff, Director of Terra Museum,

regarding the significant problem occurring at Terra Museum as a result of the high turnover of key

employees. Specifically, Mrs. Daley stated:

Having just returned from out of town, I am disheartened about the news conceming

Ginny Spindler. John, Ginny worked tirelessly on the School Resource Guide. I was

very impressed with her work and Rachel's as well. In fact, without their herculean

efforts, it would not have been a worthwhile publication. In fact, it would have been

an embarrassment to the Foundation. Your letter to Ginny was, from my point of
view, unkind and uncalled for. It distressed me to see people treated in such a

manner. In my working with her on education issues,I believe she has always gone

"above and beyond" her duties .... I couldn't leave without letting you and the Board

know my feelings and deep concerns.

(See March 2,2000 Letter, attached hereto as Exhibit 6).

44 Other members of the Board of Directors, including Buntrock, as well employees of

both Terra Foundation and Terra Museum have repeatedly and vigorously challenged the manner

and lack of direction in which Terra Foundation has been operated and managed under the direction

of Mr. Tucker. (See Arthur A. Hartman letter dated November 7,1999, attached hereto as Exhibit

7).

45 On information and belief, the pattern of, mismanagement and waste occurring at

Terra Museum is a conscious effort on the part of Judith Tena, Mr. Tucker and Sen. Simpson to

cause the failure of Terra Museum in Chicago to justiff closing Terra Museum in Chicago and
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moving Terra Foundation from Chicago to Washington, D.C. for their own purposes and in utter

disregard for the people of Illinois intended to benefit from Dan Terra's museum and foundation.

Judith Terra's Plan To Move Terra Museum From Chicago To Washinston

46 Despite the fact that Terra during his life had rejected any suggestion of moving Terra

Museum from Chicago and therefore depriving the people of the State of lllinois of the charitable

trust that he had created, Judith Terra has never abandoned her personal scheme to close Terra

Museum in Chicago and move Terra Foundation to Washington, D.C. In the last year, after Mr.

Tuckei obtained the position of president and chairman, Judith Terra, Mr. Tucker and Mr. Michaeli

have been actively seeking to close Terra Museum in Chicago

47 To this end, and in breach of their fiduciary duties to Terra Foundation and the people

of lllinois, Judith Terra and Mr. Tucker have engaged in negotiations relating to a merger or

affiliation between Terra Foundation and The Corcoran Gallery of Art in V/ashington, D.C. ("the

Corcoran"). As part of the proposed merger of affiliation, certain positions on the Board of The

Corcoran would be filled by individuals on the Board of Directors of Terra Foundation. Also, the

proposal provides that the president and chairman of Terra Foundation, Mr. Tucker, would assume

the position of vice-chairman of The Corcoran.

48 The overall plan and method whereby Judith Terra and Mr. Tucker would secure their

mission of obtaining prominent positions in Washington, D.C., in breach of their fiduciary duties

to the people of Illinois, was clearly evidenced at the recent Board of Directors meeting held on

August 24,2000. There, Mr. Tucker made clear that it was his intention to close Terra Museum in

Chicago. Mr. Tucker stated that under his thinking, there were potential problems with the

l)
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continued operation of the museum in Chicago. Mr. Tucker went to state clearly and

unambiguously,

the best way to maximize our resources and fulfill our mission is to align with
another institution, close the Chicago museum and focus on Giverny and educational

initiatives of the Foundation.

(Emphasis added) (See Minutes of August 24, 2000 Board of Directors Meeting, attached hereto as

Exhibit 8, p. 2). In fact, many of the "problems" with the Chicago museum were of the defendants'

own making.

49 Buntrock objected to Mr. Tucker's improper interpretation of the mission of Terra

Foundation and stated that the closing of Terra Museum in Chicago had never been discussed or

consìdered by the full Board of Directors. Mr. Tucker agreed that this critical issue had never been

discussed by the full Board ofDirectors, but stated that a decision had already been reached to close

Terra Museum in Chicago. According to Mr. Tucker, the Strategic Planning Committee was

prepared to make a recotrunendation on this issue to the Board of Directors. Mr. Tucker stated that

the Board of directors "definitely" must make a decision on the closing of the Chicago museum

during the annual Board of Directors meeting in September 2000.

50 In conjunction with their overall plan, Judith Terra and Mr. Tucker have attempted

to create the impression that Terra Museum in Chicago needs to be abandoned as a mission of Tena

Foundation.

Defendants' Plan To Remove Buntrock
From Board Of Directors To Further Their Goals

5 I Notice was mailed to the directors informing them that the annual Board of Directors

meeting of Terra Foundation was scheduled for Tuesday, September 26,2000in France. Although

various events and committee meetings were scheduled to occur between September 23,2000 and
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September 26,2000,the annual meeting ofthe Board ofDirectors was scheduled for September 26,

2000.

52 As set forth in the agenda for the annual Board meeting that was distributed to each

Board member, the election of officers and directors for the upcoming year was to be held during

the September26,2000 meeting. (See Agenda for September26,2000 Board ofDirectors Meeting,

attached hereto as Exhibit 9). As set forth in the agenda, the elections were to occur and then the

chairman of each committee would make a presentation to the Board. (Id.) As indicated in the

agenda, Mr. Buntrock was scheduled to give a presentation to the Board as the chairman of the

finance and investment committee immediately subsequent to the election of the directors and

officers.

53 The defendants have now contrived a plan to ensure that the directors are elected with

the exception of Buntrock. Defendants intend to see that Buntrock is not retained as a director in

order to allow them to more easily accomplish their unlawful personal objective of closing the

museum in Chicago and moving Terra Foundation to Washington, D.C. Buntrock has recognized

defendants' efforts and has continued to question the Board's authority to move the charitable assets

of the people of the State of Illinois to Washington, D.C. in contravention of the Board's fiduciary

duties to the people of Illinois.

54 Plaintiffs have just recently learned of the defendants' improper plan to remove Mr.

Buntrock from the Board of Directors. Subsequent to the dissemination of the agenda for the

September 26,2000 meeting of the Board of Directors, and only days prior to the directors leaving

for France, Mr. Ratner was directed to send a letter to all directors, without any consultation,

informing them that a 30-minute Board ofDirectors meeting was scheduled for Septembet24,2000,
i,
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two days prior to the properly noticed and scheduled meeting of the Board of Directors. (See

September 15, 2000 Letter, attached hereto as Exhibit I0). This improperly noticed meeting has

been scheduled because defendants will not have a sufficient number of directors available on

September 26,2000 to remove Mr. Buntrock from the Board of Terra Foundation.

55 Defendants' attempt to hold the elections for directors and/or officers at a Special

Meeting of the Board of Directors on September 24,2000, is violative of the by-laws of Tena

Foundation for at least two reasons. First, Ratner does not have the authority to provide notice of

a meeting of the Board of Directors as he is not the secretary of Terra Foundation, nor is he even a

duly elected officer or director. Pursuant to the by-laws of Terra Foundation, only the secretary of

Terra Foundation is empowered to provide notices required under the by-laws. (Exhibit 5, Article

IV, Section 9). Any attempt by Ratner to send notice of a meeting of the Board of Directors

constitutes anultra vires act.

56 Second, under the by-laws an election of the officers and directors may occur only

at one of two occasions. First, the election may take place at the annual meeting of the Board of

Directors. Second, if the election is not held at the scheduled annual meeting, a special rneeting may

be held subsequent to the annual meeting. (Id. at Article III, Section 3). The by-laws provide no

authority for the holding of elections of officers or directors prior to the scheduled annual meeting.

For this additional reason, defendants' attempt to hold the elections of directors and officers at the

improperly noticed meeting on Septemb er 24,2000 constitutes and ultra vires act, as well as a clear

breach of their fiduciary dufy to Terra Foundation and the people of lllinois.

57 Withoutrelieffromthis Court, defendants will carry outtheirimproperplanto ensure

that Buntrock does not remain as a director and officer, to close the Terra Museum in Chicago and
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to undermine the effort of the other directors to ensure that fiduciary duties to the Terra Foundation,

and its benefrciaries -- the people of the State of Illinois -- are followed. The Defendants'plan is

motivated by their own self-interests and desires, and inconsistent with their fiduciary obligations

as directors of a charitable trust intended to benefit the people of Illinois.

58 Moreover, if defendants are permitted to carry out their plan to remove Buntrock

there is a real and serious danger that other members of the Board of Directors will resign their

positions thereby leaving the Terra Foundation in great jeopardy, and leaving the people of Illinois

without protection on the Board. Once Buntrock and other similar "obstructionist" directors are

removed or resign, defendants will have no opposition to carrying out their plan of depriving the

people of Illinois of the public trust created over twenty years ago by Dan Terra for their benefit.

COUNT I
(Declaratory Relief)

59 Plaintiffs repeat and reallege the allegations contained in Paragraphs I through 58

of this Complaint as though fully set forth in this Paragraph 59.

60 By and through the creation Terra Foundation as a not-for-profit Illinois corporation,

Dan Terra intended that a museum of American art be operated in the Chicago area to be held in

trust for the benefit of the people of the State of lllinois.

61 At various times after the creation of Terra Foundation, Terra reaffirmed his mission

of operating a museum in the Chicago area for the benefit of the people of Illinois through the

collection of American art and the education generally of the public on the issue of American art.

62 The Board of Directors of Terra Foundation are the trustees of the charitable trust

created by Dan Terra responsible to the people of Illinois as the beneficiaries of the public trust.
j/
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63 As directors of Terra Foundation, plaintiffs Buntrock and Gidwitz, as well as many

others, have donated their time, efforts and resources to accomplish the goals and mission started

over twenly years ago by Tena.

64 Plaintiffs as directors of Terra Foundation have a fiduciary duty and an obligation

to protect Terra Foundation from waste and mismanagement caused by defendants.

65 Plaintiffs as directors of Terra Foundation have a fiduciary duty and an obligation

to see that Tena Foundation continues to carry out the mission for which it was started for the

benefit of the people of Illinois.

66 By virr,re of their positions as directors and/or officers of Terra Foundation, Judith

Terra, Sen. Simpson and Mr. Tucker owed fiduciary duties to the Terra Foundation and the people

of Illinois to protect the charitable assets of Terra Foundation and to act in their interests by

furthering the charitable purpose and mission started by Terra more than twenty years ago.

67 Notwithstanding their fiduciary duties to the people of Illinois to further the

charitable purpose and mission started by Dan Terra rnore than twenty years ago, Judith Terra, Sen.

Simpson and Mr. Tucker used their positions as directors and/or officers of Terra Foundation to

intentionally mismanage Terra Museum in Chicago to further their own self interests in closing

Terra Museum in Chicago and moving Terra Foundation to Washington, D.C.

68 The foregoing improper conduct of Judith Terra, Sen. Simpson and Mr. Tucker has

caused, and will continue to cause, irreparable harm to Terra Foundation, and irreparable harm to

the people oflllinois as the beneficiaries of the public trust established for Terra Museum in Chicago

as a unique center for American art.

69 Plaintiffs have no adequate remedy at law.
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70 , An actual controversy exists between the parties hereto concerning Terra

Foundation's obligation and purpose to maintain a museum in the Chicago area for the benefit of

the people of Illinois as originally intended by Dan Terra at the time of the creation of Terra

Foundation.

WHEREFORE, Plaintiffs pray for the following relief:

A. A declaration that:

(1) Daniel Terra created Terra Foundation as a public trust for the benefit of the

people of Illinois on or before December 13, 1978;

The intent of Dan Terra in creating Terra Foundation was to operate the

museum of American art in the Chicago area for the benefit of the people of
Illinois;

(3) Defendants are precluded from closing Terra Museum in Chicago and

moving the Foundation to a location outside of the Chicago area;

(4) The closure ofTerra Museum in Chicago orthe transfer of the museum or its

art to Washington, D.C. or any other location outside of the Chicago area

would violate the Illinois Charitable Trust Act (760 ILCS 55/l et seq. (West

1995)) and the Illinois General Not For Profit Corporation Act of 1986 (805

II,CS 105/101.01 et seq. (West 1995)).

B. A temporary, preliminary and permanent injunction enjoining defendants from

closing Terra Museum in Chicago or transferring the museum or its art to Washington, D.C. or any

other location outside of Illinois.

C. For such additional relief as the Court deems fair and just.

COUNT II
(Statutory Ultra Víres Acts)

iI Plaintiffs repeat and reallege the allegations contained in Paragraphs 1 through 70

of this Complaint as though fully set forth in this Paragraph 71.

(2)
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72 The above acts and conduct of defendants have been taken without lawful authority,

capacify, or power and will continue unless enjoined.

73 Section i03.15 of the General Not for Profit Corporation Act of 1986 allows this

Court to enjoin defendants' unlawful acts.

WHEREFORE, Plaintiffs pray for the following relief:

A. A temporary, preliminary and permanent injunction enjoining defendants from the

following:

(1) Holding a meeting of the Foundation's Board of Directors in violation of
Terra Foundation's by-laws;

(2) Taking any action to elect or remove any member of the Board of Directors
or changing any committee assignment;

(3) Taking any action to close the Terra Museum in Chicago or move Terra
Foundation or any of its assets outside the State of lllinois; and

(4) Taking any other action contrary to the by-laws of the Terra Foundation.

The appointment of a receiver to operate and maintain Terra Foundation pursuant to

the Court's equitable powers and the Illinois General Not For Profit Corporation Act of 1986 (805

II-CS 105/101.01 et seq. (V/est 1995)).

An accounting of all assets of the Terra Museum and Terra Foundation.

For such additional relief as the Court deems fair and just.

B

t

C

D
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COI.INT III
(Breach of Fiduciary Duty)

74 Plaintiffs repeat and reallege the allegations contained in Paragraphs I through 73

of this Compiaint as though fully set forth in this ParagraphT4.

75 By virtue of their positions as directors and./or officers of Terra Foundation, Judith

Terra, Sen. Simpson and Mr. Tucker owed fiduciary duties to the people of Illinois to act in their

interests by furthering the charitable purpose and mission started by Dan Terra more than twenty

years ago.

76 Defendants Judith Terra, Sen. Simpson and Mr. Tucker breached their fiduciary

duties by acting in a manner that was intended to further their own personal interests to the detriment

of the people of Illinois as the beneficiaries of the charitable trust. Defendants improper conduct

included, but is not limited to, the following acts:

a. Mismanaging Terra Museum in Chicago to create the impression that the

museum needs to be closed;

Seeking to close Terra Museum in Chicago and transferthe art to some other

location outside of Illinois to further their own personal goals;

Attempting to defeat Buntrock's re-election as directorto enable defendants

to carry oui their plan ofmoving or transferring Terra Museum from Chicago

to a location outside of Illinois contrary to Illinois law;

Contrary to the by-laws of Terra Foundation, attempting to improperly
reschedule the vote for the election of directors to ensure that defendants

have enough votes to defeat Buntrock's nomination and therefore further

their personal agenda to the detriment of the intended beneficiaries of Terra

Foundation.

77 The foregoing breaches of fiduciary duty of Judith Terra, Sen. Simpson and Mr.

Tucker have caused, and will continue to cause, irreparable harm to Terra Foundation, and

irreparable harm to the people of lllinois, as the beneficiaries of the public trust by endangering the

¡\

b

c

d.
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future of Terra Foundation and the continued viability of Terra Museum in Chicago as a unique

center for American art.

78 Plaintiffs have no adequate remedy at law

WHEREFORE, Plaintiffs pray for the following relief:

A. A declaration that:

( 1) Daniel Terra created Terra Foundation for the benefit ofthe people oflllinois
on or before December 13, 1978;

(2) The intent of Terra in creating Terra Foundation was to operate a museum of
American art in the Chicago area for the benefit of the people of Illinois;

(3) Defendants have no authority to close Terra Museum in Chicago or transfer
the museum or its art to Washington, D.C. or any other-location outside of
Illinois;

(4) The closure ofTerra Museum in Chicago or the transfer of the museum or its
art to Washington, D.C. or any other location outside of Illinois would
violate the Illinois Charitable Trust Act (760 ILCS 55/l et seq. ('West 1995))

and the Illinois Not For Profit Corporation Act of 1986 (805 ILCS
i05i10l .01 et seq. (West 1995)).

(5) Defendants Judith Terra, Sen. Simpson and Mr. Tucker have breached their
fiduciary duty to Terra Foundation and the people of Illinois as the

beneficiaries of Terra Foundation;

(6) Irreparable injury will result to Terra Foundation and the people of Illinois
as the beneficiaries of Terra Foundation if defendants are permitted to
continue breaching their fiduciary duties;

(7) Defendants have acted improperly and breached their fiduciary duties by
seeking to defeat Mr. Buntrock's re-election as director in order to further
their own agenda;

(8) The letter sent by Ratner to the members of the Board of Directors dated

September 15, 2000 is a nullify and does not comply with the by-laws of
Terra Foundation for scheduling a meeting of the Board of Directors for the

election of directors and/or officers.

s
Þ
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B. A temporary, preliminary and permanent injunction enjoining defendants from the

following:

(i) Holding a meeting of the Foundation's Board of Directors in violation of
Terra Foundation's by-laws;

(2) Taking any action to elect or remove any member of the Board of Directors
or changing any committee assignment;

(3) Taking any action to close the Terra Museum in Chicago or move Terra
Foundation or any of its assets outside the State of lllinois; and

(4) Taking any other action contrary to the by-laws of the Terra Foundation.

C. The appointment of a receiver to operate and maintain Terra Foundation pursuant to

the Court's equitable powers and the Illinois Geneial Not For Profit Corporation Act of 1986 (805

ILCS 105/101.01 e/seg. (West 1995)).

D. An accounting of all assets of the Terra Museum and Terra Foundation.

E. For such additional relief as the Court deems fair and just.

COUNT W
(Inducing A Breach of Fiduciary Duty)

79 Plaintiffs repeat and reallege the allegations contained in Paragraphs I through 78

of this Complaint as though fully set forth in this Paragrâph79.

80 As set forth more fully above, defendants Judith Terra, Sen. Simpson and Mr. Tucker

breached their fiduciary duties by acting in a manner that was intended to further their own personal

interests to the detriment of the people of Illinois as the beneficiaries of the charitable trust

established by Dan Terra. Defendants improper conduct included, but is not limited to, the

following acts:

lntentionally mismanaging Terra Museum in Chicago to create the

impression that the museum needs to be closed;

lr

$
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Seeking to close Terra Museum in Chicago and transfer or re-establish the
museum to Washington, D.C. or some other location outside of Illinois to
further their own personal goals;

Attempting to defeat Buntrock's re-election as director to enable defendants
to carry out theirplan ofmoving or transferring Terra Museum from Chicago
to a location outside of Illinois;

Attempting to improperly reschedule the vote for the election of directors to
ensure that defendants have enough votes to defeat Buntrock's nomination
and therefore further their personal agenda to the detriment of the intended
beneflrciaries of Tena Foundation

8l Defendant Mr. Michaeli colluded with Judith Terra, Sen. Simpson and Mr. Tucker

in committing breaches of fiduciary duty, or otherwise induced or participated in their breaches of

dufy to Terra Foundation and the people of Illinois as the various ways, including, but not limited

to the following:

Knowingly providing advice to Judith Terra, Mr. Tucker and Sen. Simpson
that was contrary to the fiduciary duties owed by them as directors of Terra
Foundation;

Acting with Judith Terra, Mr. Tucker and Sen. Simpson to make decisions
for Terra Foundation in contravention of the by-laws of Terra Foundation;

Advising Judith Terra, Mr. Tucker and Sen. Simpson to take action relating
to Terra Foundation that constituted waste and mismanagement in an attempt
to justiff the closure of Terra Museum in contravention of their fiduciary
duties to Tera Foundation and the people of lllinois;

Colluding with or advising Judith Terra, Mr. Tucker and Sen. Simpson in the
decision to replace Jim Collins and the law firm of Bell, Boyd & Lloyd in
order to gain control over the operations of Terra Foundation for their own
improper purpose in contravention of their fiduciary duties to Terra
Foundation and the people of Illinois;

Colluding with, advising or participating in the plan to remove Mr. Bunhock
from the Board of Directors in order to remove opposition to their plan to
close Terra Museum in Chicago and move Terra Foundation to Washington,
D.C. in contravention of their fiduciary duties to Terra Foundation and the
people of Illinois;

b

d.

d.
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82 The conduct ofMr. Michaeli has caused, and will continue to cause, damage to Terra

Foundation and the people of lllinois. If the conduct of Mr. Michaeli is not stopped, the public trust

created by Dan Terra may be destroyed to the detriment of the people of lllinois.

WHEREFORE, Plaintiffs pray for the following relief:

A. A temporary, preliminary and permanent injunction enjoining Mr. Michaeli, his

agents or assigns from colluding with, inducing or participating in any further breaches of fiduciary

duty rvith Judith Terra, Sen. Simpson and Mr. Tucker.

B. An award of exemplary damages for Mr. Michaeli's intentional, deliberate, and

ongoing inducement of Judith Terra's, Sen. Simpson's and Mr. Tucker's breaches of its fiduciary

duties to Terra Foundation.

Respectfully submitted,

DEAN L. BUNTROCK and RONALD
G Directors of Terra Foundation of the
Arts

One of Their
Dated: September 22, 2000

William R. Quinlan
James R. Canoll
Michael I Rothstein
Martin J. O'Hara

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, Suite 2900
Chicago, Illinois 60602
(3r2) 263-0900
Firm ID No. 33745

By:
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\/ERIFIC.{TIO¡f

DEAI'J L' BLNTROCK. under penalties as provrded by tarv pursuant to Scction l-109 of

the Cocie of Civil Ptoc.'dure, ccnifiÈs thar he hæ reacl rhe verified Complainr for Declararory,

Injun..ivc'. anct orhe¡ Relief. a¡d rhar rhe s¡ars¡ncnrs ser iorrh in thc Verified comp)aint for

Declaratory. lrrjunctive- ¿¡d Other Relief, a¡e trrre and coned. exccpr as ro ma¡ers therein srated

ro be on in¡brnrat¡on a¡rd belief, ¿nd as to such ma(teTs, rhe undcrsigned ceniñes as aforesaid th.at

he verily bclicves the ss¡ne ro bc true.

DEAN L. BL}ITROCK
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VERIFICATION

RONALD GIDWITZ, under penalties as provided by law pursuant to Section 1-109 of the

Code of Civil Procedure, certifies that he has read the Verified Complaint for Decla¡atory, Injunctive,

and Other Relief, and that the statements set forth in the Verified Complaint for Decla¡atory, Injunctive,

and Other Relief, are true and correct, except as to matters therein stated to be on information and

belief, and as to such matters, the undersigned certifies as aforesaid that he verily believes the same to

be true.

By
RONALD GIDWITZ
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Evu¡to. n¡c¡¡¿ ¡t foi¡r ume¡ trior[þf dac ¡Dd üü bHlngs EorËod¡d to tþ É of ¡ q¡blc i¡¡¡t-
hüf!, lt eæl in ¡ ntr d elcüDrlv
rcfiiütfù¡f¡ Ud¡OE¡ m t¡orür iricr¡É
¡¡¡ Àltu¡q part of ¡ tlli milltm re¡l-
¿ûrtr 9.fr¡gc br thc hc.ft of o$

. agúr'Afagnlllcant Mllra"
"Som sdd ¡hrt Dr¡ TGrñ b¡sm!&tþ bb Dltd h,ll bc r-lbrce h

A¡¡ertcr¡ ¡r! td I {b,t rrãy B',
Mr. {rn !dd. Tùô or¡a¡a'¡-ehi-
'iÐttlD&r lt ¡ 7ÍgGr¡{¡d trrrrqîF
¡tlr. !b üor lËl ù¡¡ bean a q¡l-
ur¡rl rrnlrr¡¡r&rrt l¡ne tor prcel
Ëtt¡¡¡¡¡. .

-Sür, I rrppcyq¡ cq¡ld ch¡nc-
tarlE tllc.ElE¡E ¡¡ r De¡ulrlma¡oq.. þ ¡rld. "But rü¡¡.¡ a_
dtlry l¡ tD¡t ['¡ I ócco connrtn¡rLTtsr't. Ft ¡dE mr¡¡a¡n d.trlcl¡ ¡¡t vtür¡ a0 nth. ol Oú-ct¡q rd re b¡vr ¡ æ¡l cducsrhd.
.rùtodr"
:. l|$mS! Hr. Te¡ta r¡¡d. bI¡ rúe'AëlB. tb iH t¡ tCXl, hd bcã
¡c$d{hû ltüÞ úd teUrøurryJfËlcl¡ Pttnthgl lor oray ¡æari,æ ctmc þ n¡tb¡l rüanh as a col-
bcrtr h lß2 by prfd¡e l3Js mrill.n
.for S¡r¡d F. E, tlqæ¡¡ llll2 c¡¡rv¡s
.''Tb Gdhlr d b Lq¡vrè;, itwütb üa hl¡Þa euctb pricr cîËrprSfu raAmlcan 

'ortolert ltrcp.lpûþt ßüt b tlË Eur¡n'B opctÞItrt !br, *udr conbt¡cs rórlr
lroa ffu Tcrn colþcrh ñrb ¡ d¡&
rlryullàGd t¡uÐ botroùld trcm ¡hePart¡ytnnt¡ .t¡¡rlcmy d ñc Flnc
A¡t& "God brt wllra TC,d p¡y tor
tñc. Moræ tod¡y.,' rsld fr.'Tårrqüuc t¡lC¡¡rgt ol ænc 80 çort¡ ¡niv¡l¡4 for ha¡n¡rca pt¡rpocc¡r a¡
eüa.lâ¡¡ ¡læ mlllto. ..'It'im ar ¡It
unr¡5rJ to çe¡d &t5 to !l müllo for
try Ancrlcan pahüngr w.,,

3lûü HGþ Pry FrTr.r.G.
Tb¿ ¡rc Eupun rt Drrãr ooeu-

dÉ.q9_.gt ttc fo¡r-bbd¡¡gr m
Itorttr Htdrtgan,AvËræ ornå UV
Mr. Tcrta".TDc cþanr flvc+ory crit¡¡æ h¡lldltrg ¡r No. 6tt{ a loimcr
Helca¡ Rubtncel¡¡ ¡¡kr'of rathrCufbr -lnt€rbr cpacg waa guttcd
üd h¡¡dloocty rütme by thcãmft-trrt .I¡Fy Búttl. Entrenc! it
lhru¡gñ I Siru¡nôlbor mr¡¡cr¡m bol.
!¡rop, t¡d ¡ rrnÞr¡rôna¡n sysrrmvtü r dram¡üc airangement óf rai¡.
tng! tulêr thê vlcúer up tbe forr gaf,
lery lætlr A fq¡r-¡ory-¡t¡s¡ wtniíow
gn tt¡r lacadc givca a lu¡l vleç ol rhc
Dl¡tm$ 8t¡Êct ùd ùe sa¡ß Ftfrh
Ave¡lrÀstorc .acrosr lrom ¡he mu-
¡a¡m,
; Thê ãtr¡nce bul¡dlnS ls corinecr€d
{o ¡n oldar, l¡4tory strucn¡ne next
.dær, whldt ¡lqo hri¡ses fq¡r flærs of

galleries, alang wlth museum offices
and cducatlm, llbrary and wortshop
factlldcs. A shæ ¡ore that ocæupiei
the grq¡nd flær wlll remaln for-the
prcs€ot, siDc! lts lease heþ pay lor
tù€ muser¡E'8 opcratlon-

"I æt thc lde¡ f¡um p¡ul Mellon,s
YaIe Ccr¡ær for Brltlsh Art ln Neç
Har¡c+ *lttdt ¡"" ¡at¡tl.atonra m lB
g¡u¡nd l€recl" Mr. Terra said

Thc tro otåcr Te¡.rao*ned butld.
lnga one ac¡w. the Bt¡aet to tbc
¡q¡th, the other ln¡E€dlåtety mrth of
thê lçto mr n¡cd lor the muser¡rD,rill flgu¡e ln lstêr pla¡& At presnq
tlæy are lcased to relru tea¡¡¡t¡ crho
æll etru, h¡Þrda¡hcrv. ¡xmor¡
üd boots and produce ¡ï¡titÀnua¡i¡pæ lor úc frcr mr¡¡cur¡".So far,
ne!¡ cr¡rse a¡rd rt¡rovadæ crrEnse¡
h¡ve st Mr.. Tera a¡rd hl¡ cor\
Jamcsr, E¡ clectrq¡tc¡ ent¡€prcneür,
no¡r th¡¡r $Ð mtltiolr, ylth i¡n ¡ddt-tltl¡l 13 mltlto cmtrlbuted by lndl.
vld¡¡¡lr a¡d corporatlmr

BcloÈ m¡lrtng llrm pl¡n¡ fs¡ ¿¡¡
ner l¡cülty, Mr, Terra - the folrder,
pr€úfr.út a¡¡d ú¡e{ exec¡¡üvc offlceiof l¡rlcr Chcmlcal¡ l¡rc. - had
lbarymd DcrSr¡3 his couecrlm wtth
lhe An Insdu¡r! ol Grtcagq útfcfi
lr¡s lDpÉrslye bldtngs ln Americsn
fn snl lr hltHlng I ær wir4 ro
lu¡æ ürcE. But afær some months of
ncgoftaüms, d¡so¡ss¡ms ¡ro¡e ott --

"ï!c tungr¡p wss that I lnslsted
thst Fê have q¡roflr boùq ralgcour
ofin Egñey ¡trd Bstc q¡r osn dect-
stqllr" Mr. Terr¡ s¡t4 tlrcn laughed.
"Many ume slnce. I'w sondenòã tf ¡
d¡dtr't m!¡(ê å Elstate."

Thc dl¡ector ol thê Art Inrt¡tr¡tc,
Jamcr. Wood, s¡H: . ,.He realtypütrd to hatæ blr own ldeottty. Afæi
a$ there's anþ so mud¡ yot¡ ciur do ln
¡n eilstlng lnstltut¡m- But ¡s a sepa-rrt! rnuseur¡r th€tr's a vonderful
rolc hc crn play. In Chlc¡go, se don't
hsvt qrny of tlæ cmaller, mo¡e spc-
clatly lærscd lnsrtu¡tþns tlut arò a
ì¡lt¡l ptrt of urù¡n culu¡rc.,'''FhôùG4rl|dbyûttnþr€la'

It ças thc q¡ccc3¡¡ ol tic emall mu-
scum ln brjroflle Evanston that
bru¡gùt ¡bq¡t tfiê Elove to Oricago,
Mr. Terr¡ s¡¡d. "Aft€r we suned ihé
Eva¡¡to m¡¡a€l¡m, I w¡s llabber-
gnsfed by th€ lntêr€rt lt excited and
tlr numbcr ol pcople who strowed up
for sympoola we held. We sald to or¡i-
selves, lf thls exclt€ment exists, now
wû¡ld be thc tl¡¡e to open a museumylrh thc hi8h6t visiblllw and acces-
slbulty, tn Chicago, So i,e began ro
brford€n tlæ collectlon fmm a public
viewpoint, and we boughr thd f¡rst
pmpcrty on Mlchlgan Avenue in
198r."

He r€J€crcd the ldeâ ol se€klng city.
owned park land for the mr¡s¿um bä-
c¡r¡s€ - psrtly inspir€d by the Whiþ
ney Musarm br¡ncùes in New york
- he rented lt in a ,.hlgh density,'
area, Mr. Terra said- "l hope lt draws
lots of p€ople who have never s€€n a
museum or læked at Amencan art
before," he said "But we're going to
have to pmve that locatlng a museum

Dan Tcrra atthencrv Tcrra Mr¡¡er¡m 
"f 

Arrr.t"iHi

of thls cåaract€r txt ¡ verï vah¡ablc
commercirl plece of la¡ra É vnUli. i
we_ do lt well the n¡b¡ic wlll n¡ppon
lL"

lf the prcscnt lacllltl€s rtrc€û Mr.
Terra's hopes F. lerms of suclr rup
porg thêre wlll be a Pha¡e 2 a¡ld tfrà
à Phåse 3 to th€ pm¡ecl

.Actually, Phåse 2 ls already ln the
planntng stage. It wor¡ld lnvoive ra¿-
tng. the low sSructure immedt¡telv to
the north of.the cntrance buüdúns.
and putt¡r4 up a nlnesory one lñ
stead. Csnt¡þvering over the top of
the entrå[ce bulldtng, lt woüld not
only add tJo the prEsent exhlbltl,on
spac¿, but wor¡ld provlde rum lor ag0Gseat concen hall, whlclr M¡.
Terra sald wae sorely needed tn Chi.
cago. A¡totethcr the muser¡m,s sprce
wor¡ld be incrcas€d to around lf¡Õ,om
square feet fmm its pr€sent 00,000. To
carry ü¡t these plans, some l2li mll.
llon will be so¡ghr fmm lndlvldualq
corporations and foundst¡fi&

PhüGt: U¡lllcarho

^Phase 3, perhaps ro be rhc s¡brectof an ardrltectural competlttor\
would presumably lnvolve uniflcatlon
ol the varior¡s bulldtngs lnto a lrr¡3
mus€um compler (Sthcn all tåe elç
men(s are ln plac€, we prciect an in-
come of ll million a year from r€tall
tenants," the museum's dlrector, Mi-
chael H. Sanden, said. "It will help
considerably loward operatlonal ex.
pens€s."

So l¡r Mr, Terra nllæ co¡léaôn
çtll not actrulty tÉSfvcn to tñe mu
Feum untll allêr hls dcgù h¡s borne
thc bru¡t of tüo$ epe¡lsc& Tt¡Ê
Evam n muscur¡, r'htcù ri[ be Þ
ta.ln€d sr a brancl¡ cosú ¡gü1,0æ a
ycaÌ, &d.lt ls heed rhat co¡?grat€
sponsorrhip ca¡ bc fq¡nd lor lt EBtt.
mstcd ants lor both Er¡anston and
Chicâgo rrê between gl mllllon ¡¡rd ¡{
mllllon'a )¡€¡r. "I sell pmpenles and
8cs¡rtties arid I borrow," Mr. TerrE
6åi¿ "¡ don,r +8, ! don,tsteq!'but ¡
do elrerythfuU elsc.',

The museum'8'strff now comprlseg
some 30 prolesshn¡ls, heâdßd by Mr.
Sandcn and lncludlng thrË q¡r¡tors
and a dLrector of edt¡cat¡q¡" "WÊ nc€d
to bütld strong educåtlon ¡¡¡d eÍrlbl'
tlon programs so thrt pêople dm't
thlnk of tlre Ter¡¡ sE ,ust dr€ roar¡'s
collectlorl" Mr. Sandør ¡ald.

There ls gerieral agr€Êraenç too,
th¡t the slx-member bo¡n4 cløcly
alsocl¡t€d wltà Mr. 'Terrá" 

nerdÉ
broadenlng. Already, on thc edr¡c¡-
tional slde, the mudum n¡ru sym-
poslums lor tñe gereral ¡rbltc ar well
as pmgrams lor scJ¡oolt¡àchem ¡¡d
chlldren On the erôlblttú slde. aDårt
frun ü¡e collecu@ ¡tietf¡lryi¡al
shows arc belng orgaqi( among
them one on the Ashcfftchool ¡nä
another on the work of lvllllam.À{er-
rltt Olas€. ln December, a show of
art by thrc€ generations of the Wyeth
family, now ln the Sovtet Unlon, ls o
open at üte Ter¡r.
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TA STEM A KE RS

DAI\IELJ.TERRA
America's first ambassador-at-large for cultural affai¡s

pursues the best in American painting for his new museum in Chicago

By Dodie Kazanjian

\\fle have more ironr-
W.ge on North

Michigan Avenue than
Neiman-Marcus, Saks
Fifth Avenue, Marshall
Field's, Lord ¿c Taylor,
9¡-1¡rf¡¿¡'5 the name of
that other one?-Bloom-
ingdale's," says Daniel J.
Terra looking down from
the rooftop of his new
Terra Museum of Ameri-
can An. Even the wind
that Chicago is famous
for and subzero winter
weather car.'t stifle his
enthusiasm. "\ù(i'e lrave
more frontage than the
\)ühitney. Yes, we do. But
we don't have as much
frontage as the Metropol-
itan...yet," he laughs
uproariously. His explo-
sive laugh has an infec-
tious qualiry that makes
any listenerwant to join in.

For more than three
years Ambassador Terra and I have
been talking about the opening of his
North Michigan Avenue museum. Be-
neath us on this coldJanuary day, the
muse um that bears his name is far from
finished. The skeleton of a ramp sys-
tern is in place, but welding, hammer-
ing, plastering, and painting continue
at an accelerated pace so that the muse -

um can be ready [or its scheduled
opening on April 2l . (See the opening
feature of this issue for a selection of
American Impressionist painrings
from the museum.) We, along wirh his
wife, Judith, are on top of the tallest of
four buildings (eleven stories) that will
make up ¡he Terra Museum. These
buildings take up 245 feet along Chica-
go's Magnificent Mile where Terra
plans to attract as many as he can o[ rhe
estimated 14.5 million pedestrians
who pass by here every year. He says

46

Ambassador Terra, aboue, on the dramatic
central staircase of his Chicago museun.

Belou; Detatls of interior ramp
and elevation by architect Laurence Boo¡h.

the museum "rvill uhi.
mately be rhe rallesr
known art museum. This
land is so valuable, u'e
had to go vertical." His
idea is to bring American
an to the people. That's
why he picked a sire on
the avenue thar has one
of the highest pedesrrian
traffic counm in the na-
tion, second onl¡r ro Fitìh
Avenue between {8rh
and 57th streers.

Don't be fooled bv
Dan Terra's age, 75, or
his full white head of hair
or his diminurive srature.
He has more energy than
a Fourrh of Julv fire-
cracker. He is, first o[ all,
chairman of his ou.n
company, Lawter Inrer.
national, the printing-ink
manufacturing companv
in Northbrook, Illinois,
which he started in the

l9l0s. The son of an immigrant Ita-
lian lirhographer, Terra at age 25 pio-
neered a printing process with fasr-
d.ytg ink rlat "revolutionized maga-
zine printrng" and made it possible to
substantially shonen deadlines "so thar
news iterns in narional magazines
wouldn't be srale by the time rhe maga-
zines came out. " In 1916, using his new
process, Life magazine began publica-
tion. "I had a cot for a six-week period
in the plant where it was being printed
so I could be there all night if they had
problems."

In 1981, President Reagan appoint-
ed him America's first ambassador-at-
large for cultural affairs. His office is at
the State Department, and last year he

gave 109 speeches around the world
promoting rhe importance, oi Ameri-
ca's cuitural achievements and urging
private-secror supporr for the arts in
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MONTBLANC
THE ART OF WRITINIG

NOBLESSE

The jewel of the Montblonc collection. Gold or silver ploted surfoces
with o diomond pin-stripe cut Or Montblonc highgloss

locquer rn jet block, Bordeoux red or midnight blue, Clossic nib of
18-corot gold wiih ornomentol engroving. Noblesse - the return of
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TASTEMAKERS

this counrry. And ro make sure his mu-
seum opens on time, he's been com-
muting for the pasr vear ar leasr rwice a

week berween his rwo homes in Wash-
ington and Kenilwor¡h, near Chicago.

A longtime collector of Ameriian
paintings, Terra has had a museum in
Evanston, Illinois, since 1980 (ir will
remain open as a branch ot'rhe new one
on North Michigan Avenue). His firsr
wife, the lare Adeline Evans fuchards,
was an art hisrorian and inspired Terra
ro begin coliecring more rhan fifrv
J/eârs ago. But ir wasn'r unril a Neu,
York dealer menrioned ro him rhar
there wasn'r a museum oIAmerican art
within 400 miles o[Chicago rhar he gor
the idea to open his own museum.
"One o[ rhe problems wirh the lirrle
museum in Evanston is irs locarion,"
he says. "We don'r even have bus ser.
vice there on Sundays, and rveekends
are the biggest pan o[ museum arren.
dance. \Ve were in a quiet hard-ro-find
spot, and we were gerring excellent
crowds. So we decided rhat we had ro
go to the orher exrreme. Imagine what
American art would draw if vou had
the best location. And when you ,rrn
thinking in terms of Chicago, rhe besr
location has to be North Michigan Av-
enue,"

Manv of Dan Terra's paintings-his
collection now numbers more rhan
eight hundred imporranr American
rvorks-are on loan elservhere and are
being reassembled lor ¡he museum
opening. The most tãmous, The Gal.
lery of the Louure bv Samuel F. B.
Morse ("lr's rhe icon of Arnericr¡," he
savs), which he purchased in 1982 tbr
$1.25 million-a rhen-record price ibr
an American painring-is rerurning
from Cincinnari. Brace'¡ Rocþ, Br,tce's
Coue bv Fitz Hugh Lane, u'hich Na.
tional Gallery Depury Director .John
Wilme rding savs is one of rhe tìnesr ex.
amples of Luminism , and The Jollt'
Flatboatmen by George Caleb Bing-
ham are being hand-carried from Swe.
den. And Lilies bv Frederick Carl
Frieseke, Terra's mosr recenr acquisi.
tion, is being framed ar the Berrv Hill
Gallen'in Nel'York, bu¡ rvill be readv
on rime. The opening exhibi¡ion, ",{
Proud Heritage: Tt'o Cenruries oI
¡\merican Arr." rvill tearure abour a

hundred painrings irom rhe Terra col-
lectir¡n along u'irh more rhân si.xrv ma.
jor paintings from the Pennsvlvania
Academv of the Fine Arrs in Philadel-

16di-000175



16di-000176



THEDEVONSHOP

Formal
And

Country
Furnishings

Select from
our vast

collection of
hand carved and

cont€mporàry
furnishings for

living rooms and
dining rooms.

Èr
ç

¡
t
È
0

fümplete Design Service.

Visitourshowroom: lvfon.-Frf. 106 SaL-Sun. 11-õ
111E. 87 St¡eet .NewYork, N.Y. 10016 ¿1¿68ô1760

I\\I
\l

\\
s\

¡
I
j

i
L

t

'A great adaance to the

Compact, carefully organized, and pro.
fuscly illustrared, TAyLoR's cutDEs To
GARDENING are designed ro bc the mos¡
comprehensive guides to practical gar-
dening ever published. This spring, four
new volumes ioin the ranks: Ífo¡¡s¿-
planu, Vegetablcs Ct Hetbs, Såruös,
e¡d, Ground. Ca uen, Vitæs (9 Grøsses.
Already available are rhe popular
Bulbs, Pæenniak, Annuk, aod Roses.
Each guide fearures: 'C more than 400
color photographs plus hundreds of Iine
drawings $ special color keys and planr
chans'] timetables and cli¡nate zone
maps S "How to grow" rips from lead-
ing experts in the ñeld $ ffexible, dirt-
resistant covers and sturdy, lie-flat cloth
bindings for hands-free usc.

Look for all eight volumes er your
favorite booksrore or garden center. Pick
up your favorires and srart gardening with
rhe experrs-TAyLoR's. $14. 95 (Paper)

+$' Houghton Mifflin Company
.¡ 2 Prrt StE r. 8oltfr, M.lsdìuætls 02t06' þ lbrgntfr t¡¡lnin Cmp.¡y t9t7
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phia, ("lt's the longest.standing muse.
um o[American an i¡ rhe counrry, and
we're the newest," explains Terra.)
"lt's very unusual for the Pennsylvania
Academy to lend a substantial group oI
paintings like this," says Michael San-
din, direc¡or of the Terra Museum and
former director of the Oklahoma Arr
Center.

The museum opening in April is the
first phase o[ a three-phase plan and
will involve two o[ the e.xisring four
buildings-a 1927 limesrone building
by architect Philip B. Maher and the
five-story building rhat Helena Ruben-
stein built in 1957. The rhird building
sils next to the Helena Rubenstein
building to the nonh, and the four¡h is

across Erie Street ro rhe sourh. Archi.
tect Laurence Booth of the nored Chi.
cago firm Booth/Hansen & Assocíates
has gutted the interior of rhe eleven.
story corner building and connecred ir
with a new five -story building con-
structed on the foundations o[ the Hel-
ena Rubenstein building. "\)üe wanted
something that would catch people's
anention," says Booth, "so we chose
white Vermonr marble ro brighren that
stuffy pan o[ the avenue. We wanted ir
to be appropriately visible, exciting
and intriguing, and ar rhe same rime
not jarring and aggressive-creating
the appropriate presence that estab-
lishes the Terra as a ma jor institution in
Chicago."' Booth's white marble building
houses the main entrance and a wind-
ing ramp that runs from top to botrom.
Descending through the interior, rhe
ramp-unlike the Guggenheim's spi-
ral, it's more like a sculpture combin-
ing stairs and ramps-makes a

dramatic statement. "Larry Booth de -

serves the credit for coming up with
the ramp system," says Dan Terra. "lt
is really quite brillianr because it allows
plenry of wall space for large paintings
and for receptions, too."

The museum's second phase is ex-
pected to begin in 1988. This will in-
volve tearing down the third building
to the nonh and replacing it with a new
structure that will connect with and
add four stories to the white marble
center building. "The second phase
has to unify the rhree buíldings," says

Ambassador Terra. The third and final
phase will involve the fourth building
across Erie Street and will not begin
undl the second phase is finished. 16di-000177
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Dan Terra's passion for Lilies is ap-
parenr. "This is a drop-dead picture. ir
really is. Frieseke didn't alwais make ir
bur rhis time he was absoluteÍy superb.
And there isn't anybody in American
art who I rhink paints these magnifi-
cent [lowers iike Frieseke did. And
beautiful, beauriful female figures."

Later during lunch Terra says, "I
know rhe srory behind all the painrrngs
before I buy them," he says. For in-
stance, if there is a house in rhe paint-
ing, the ambassador often visits the sire
before buying rhe painring.

"That's pan of learning whar these
arrisrs were all abour because of all rhe
information you can get our of rhese
visits. \X/e wenr ro Shinnecock Hall
Ithe Long Island home of \flilliam
Merrin Chasel and spent rwo days at
that house just exploring it before we
bought that great Chase pastel. It's so
fabulous." He lowers his voice to a

near whisper and says, "Let me tell
you, as great he was, Degas never did
any bener."

You can'r talk about the Terra col-
Iection without mentioning Maurice
Prendergast. "The last non-American
paintings we collecred u/ere rhe French
Impressionisrs, and there was some.
thing about Prendergast rhar resem-
bled the Impressionists and Posr-
Impressionisrs," says Terra. He has
acquired about eighty works (consid-
ered to be the most comprehensive col.
lection) by Prendergasr, 58 of which
are monotypes. These are now rravel-
ing in a show that firsr opened ar rhe
National Gallery of An in Washington
inJanuary 1985,

In the past year Daniel Terra has
bought more rhân rwenry important
works to fill gaps in his collec¡ion.
Through one collector in Zürich he
found several paintings by early mod-
ern artists Marsden Hariley, Joseph
Stella, Stuart Davis, and Parrick Henry
Bruce. "I don't think it's compulsive
buying," he says. "l think it's very care-
ful, deliberarely planned buying ro fill
out the collection. There are always
gaps in all of these periods, and rhat ac-
quisition was a fine step forward in the
early modern collecrion.

"l'm aware of where probably nine-
ty percent of rhe last remaining Arneri-
can historical works, perhaps a

hundred, are in private hands. I never
stop trying to negoriate a purchase."
fught now he's trying to obrain several 16di-000178
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MAYER, BROWN & PLATT
I9O SOLTH LA SALLE STREET

cFi rcAGO. rLLlNols 60603-3441

FA.È TELEPHONg

3 re.78¿€€OO
MAX .A¡

3l¿.70¡.771 r

August I 8. 2000

Dr. Paul Tucker
Chairman and President
Terra Foundation for the Arts
661 N. Michigan Avenue
Chicago, IL 60611

Dear. Dr. Tucker:

\\;e are in receipt o f Donald H. Ratner's lener of August I I , 2000. In that lener. Mr.
Rarner. purporting to speak for you, has indicated that the Foundation will not pay Mayer.
Bronn & Platr "for any rime incuned in deating with or responding to any issues not specifically

requested by either Paul Tucker or Donald Ratner as his agent." We have spoken to Mr. Ratner

rrbour this lefler. Hc has indicated to us tha¡ the Foundation wishes to reduce the substantial

ìr..r'el of its professional fees; he has suggested that you intend to make our task easier and less

rime consuming b1, encouraging us to decline to communicate '*ith other officers and directors.

With all due respect to you and \4r, Ratrrer. we conclude that rve cannot continue to act

.rs special counsel to the Foundation under these circumsnnces and therefore withdrarv tiom our

.epresentation, In our original engagement lefier of December I [, 1996, sent to us by Catherine
',.. Stevens on behalf of Helene A}nveiler. Chairrnan of the Board, and signed by Ms. .{Inveiler

,rnd ouselves, rhe Foundation requested that ne act as special counsel to the Foundation. It was

cìear rhat rhe client rvas the Foundation. not nrerel¡' its President and Chairman. That lener also

nrade clea¡ that w'e were to provide legal advice and representation to the Board of the

Foundarion. As special counsel, r¡'e har.e rvorked rvith three different Chairmen, a number of
L'oard mernbers, staff and counsel. \Ve oç'e prolessional obligations to the institution and allits
directors. [t rvould not be consistent u'ith our professional obligations to decline to respond to
rhe concems of directors.

Ir,lost recentll'. rve have been engaged in thrree tasks. \\¡e have been providing
irritrrrnation to your neu'general counsel at \\'inston & Strawn. We have represented the
rourdation in connection rr,ith the adminisuation ot'the Estate of Ambassador Tena (which is
.-:adv to close. aw,aiting only fìnal action b.r' the Foundation). We have givcn advice to the

CHICAGC BEFLIN CHARLO'rTE COLOGT{: HOUSTCI.I ':CNDON LOS ANGELES NEWYORK WASH!NGrO\
INOEPENDEIJT MEXICO CTTY CCRRESPO}¡CEI.IT JÀUR¿3UI, NAVARRETE NACER Y RCJAS

INOEPEI\OEI.ÍT PARIS 
'CRRESPO¡IOEI.¡T: 

IJMEEI ô CEE
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Y.TI-ER, EROWN & PLATT

Dr. Paul Tucker
.\uEust 18. 2000
D,ro¡ I

follnArrion n'ith regard ro its claim as a nìen'rber oithe "holder class" in the Mercury Finance

hankruptc,v matter.

As to rhe transition ro nerv general counsei. we have made all of our frles available to

)our ne\\,counsel. They a:rtl Mr. Rarner have examined them cxtensively and requcstcd

''oluminous copies. We have complied *ith atl of their requests. and they have acknorvledged

our complete cooperation. These files remain a$ailable to )'ou and your counsel.

As to the Estate of Daniel Tena. 1ou have asked )'our new general counsei to review thc

nletters as to u,hich \+'e \\'ere previously' asked to give counsel. We should arrange for a prompt

substirurion of counsel in the Estate so tlut the Foundation can be represented by Winston &
!¡¡xrin in these matters. You do not require both tìrms.

\\'e unders(and rhat Winston & Strarrn has a potential conflict of interest in the Mercury

bankruptcv. Note, however, that rve have never filed an appearance in any of these marters. but

l:ave gathered information from Bell, Bol'd & Llol'd and other sources. Under these

circumstances. we recommend that 1'ou retain another firnr to act as special counsel to advise

vou rvith respect to these maners.

We have enjoyed rhe opportunity to uork rvith the Terra Foundation for the Arts.

Ver_r'truly yours,

Fahner

Howard r"*f. McCue ill

i1lgf.'

Board of Directors
lv{r. Mark Heafrvole
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RESTATED BYLAV/S OF
TERRA FOLINDATION FOR THE ARTS

ARTICLE I

Purposes

The purposes for which the corporation is organized are exclusively for cha¡itable,
educational, literary, and scientific purposes including, for such purposes, the making of
distributions to organizations that qualify as exempt organizations under Section 501(c) (3) oithe
Intemal Revenue Code of 1986, or the conesponding provisions of any subsequent Federal tær
laws ("Code"). For illusFative purposes only, the purposes of the corporation a¡e to form,
preserve, and exhibit collections of paintings, sculptue, graphic arts, architecture, and design
representing American art; expand the artistic horizons of a growing art public through suðh
activities which will include lectures, symposia, talks, demonstrations, f,rlms, concerts and related
educational programs designed to further these purposes; establish, conduc! operate, and
maintain or provide funds for schools of instn¡ction and any and all artistic and technical
educational courses in the visual and performing arts and other general educational subjects;
build, erect, maintain, equip, manage, lease, and operate museuns and schools, both in the
United States and abroad, and all component parts deemed advisable or necessary to provide
space for these activities and exhibitions; engage in any and all other activities and exhiÛitions;
engage in any and all other activities and promote any and all other purposes permitted by law to
such a not-for-profit corporation.

No part of the net eamings of the corporation shall inrue to the benefit of or be distributed
to, its members, directors, tn$tees, offrcers, or other private persons, except that the corporation
shail be authorized and empowered to pay reasonable compensation for services rendered and to
make payments and distributions in furthera¡rce of the purposes set forth above. No substantial
part of the activities of the corporation shall be the carrying on of propagand4 or otherwise
attempting; to influence legislation, and the corporation shall not participate in, or intervene in
(including the publishing or distribution of statements) any political campaign on behalf of any
candidate for public office. Nonvithstanding any other provision of these tylaws the corporation
shall not carry on any other activities not permitted to be carried on by a corporation exempt
from Federal income tax under Section 501(cX3) of the Code.

If this corporation is in any one year a private foundation, as defined in Section 509(a), it
shall be required to distribute its income for such ta"rable year at such time and in such manner as
not to subject the foundation to tax under Section 4942, and shall be prohibited from engaging in
any act of self-dealing, as defined in Section 4941(d), from retaining any excess business
holdings, as defined in Section 4943(c), from making any investments in such manner as to

The bylaws of the corporation were restated on July 18, 1994, amended on August 17 , 1996 and,
amended on January 27,1998.

#3 I 345 v4 - Bylaws ofTcna Foundation For Thc A¡ts
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subject the foundation to tax under Section 4944, and from making any taxable expenditures, as
defined in Section 4945(d), all Sections being of the Code.

Upon dissolution of the corporation, the Boa¡d of Directors shall, after paying or making
provision for the payment of all the liabilities of the corporation, dispose of all of the assets o?
the corporation exclusively .for the purposes of the corporation in such manner, or to such
organization or organizations organized and operated exclusively for charitable, educational,
literary, religious or scientific purposes as shall at the time qualifr as an exempt organization or
organizations under Section 501(c)(3) of the Code, as the Board of Directors shall determine.

The corporation shall have such powers as ¿ue authorized by law and in general, subject
to such limitations and conditions as are or may be prescribed by law, to exercise such other
powers which now are or hereafter may be conferred by law upon a corporation organized for the
purposes hereinabove set forth, or necessary or incident¿l to the powers so conferred, or
conducive to the attainment of the purposes of the corporation, subject to the further limitation
and condition that only such powers shall be exercised as are in furtherance of the exempt
purPoses of the organization set forth in Section 501(cX3) of the Code and its Regulations as
they now exist or as they may hereafter be amended.

The corporation also has such powers as are now or may hereafter be granted by the
General Not For Profit Corporation Act of the State of lllinois.

ARTCLE TI

Ofüces

The corporation shall have and continuously maintain in this state a registered of|rce and
a registered agent whose office is identical with such registered office, and may have such other
offices within or without the State of lllinois as the Board of Directors may from time to time
determine.

ARTICLE III

Boa¡d of Directors

Section 1. General Powers
Board of Directors.

The affain of the corporation shall be managed by its

Section 2. Number. Tenure. and Oualifications.

(a) The number of directors elected by the Boa¡d of Directors shall be no less
than seven and no more than eleven. The number of directors may be fixed or changed from
time to time, within this minimum and ma.ximum, without fi.rther amendment to these bylaws.
Each elected director shall hold office until the next annual meeting of the Board of Directors or
until his successor shall have been elected and qualified.

ù,
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(b) Directors need not be residents of lllinois.

Section 3. Reeular Meetinss. A regular annual meeting shall be held during the
month of September of each year, for the purposes of electing directors and officers and fo-r the
transaction of such other business ¿ts may properly come before the rneeting. If the election of
directors and officers shall not be held at such meeting, the boa¡d of directors shail cause the
election to be held at a meeting of the board of directors as soon thereafter as conveniently may
be. The Board of Directors shall provide by resolution the time and place, either witirin or
without the State of lllinois, fo¡ the holding of the regular annual meering and additional regular
meetings of the Boa¡d without other notice than such resolution.

Section 4. Special Meetings. Special meetings of the Board of Directors may be
called by or at the request of the president or any two directors. The person or persons authorized
to call special meetings of the board may fix any reasonable place, either within or without the
State of lllinois, as the place for holding any special meeting of the Board called by them.

Section 5. Notice. Notice of any meeting of the Board of Directors shall be given at
least five days previously thereto by written notice delivered personally or sent by mail or
telegram to each director at his address as shown by the records of the corporation. If mailed,
such notice shall be deemed to be delivered when deposited in the United States mail in a sealed
envelope so addressed, with postage thereon prepaid. If notice be given by telegram, such notice
shall be deemed to be delivered when the telegram is delivered to the telegraph company. Any
director may waive notice of any meeting. The attendance of a director at any meeting shjl
constitute a waiver of notice of such meeting, except where a director attends a meeting ior the
express purpose of objecting to the transaction of any business because the meeting is not
lawfully called or convened. Neither the business to be transacted a! nor the purpose of, any
regular or special meeting of the boa¡d need be specified in the notice of waiver of notice of such
meeting, unless specifically required by law or by these Bylaws.

Section 6. Ouorum. A majority of the Board of Directors shall constitute a quorum
for the Eansaction of business at any meeting of the board, except that if less than a majority of
the directors are present at such meeting, a majority of the directors present may adjourn the
meeting from time to time without further notice.

Section 7. Man{rer of Actins. The act of a majority of the directors present at a
meeting at which a quonrm is present shall be the act of the Board of Directors, except where
otherwise provided by law or by these Bylaws.

Section 8. Vacancies. Any vacancy occurring in the Boa¡d of Directors, or any
directorship to be filled by reason of an increase in the number of directors, shall be f,rlled by the
Boa¡d of Directors. A director elected to fill a vacancy shall be elected for the unexpired term of
his predecessor in office, and a director elected by reason of an increase in the number of
directors shall be elected for a term expiring on the date of the next annual meeting of the Board
of Directors.

¡
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Section f. informal Action bv Directors. Unless specifically prohibited by the
articles of incorporation or bylaws, any action required to be taken at a meeting of the board of
directors, or any other action which may be taken at a meeting of the board of directors or any
committee thereoi may be taken without a meeting if a consent in writing, setting forth the
action so taken, shall be signed by all the directors entitled to vote with respect ro the subject
matter thereof, or by all the members of such committee, as the case may be. Any such consent
signed by all the directors or all the members of the committee shall have the same effect as a
unanimous vote, and may be stated as such in any document filed with the Secretary of State.

Section 10. Participation bv Telecommunications Equipment. Directors or
nondirector committee members may participate in and act at any meeting of the board or
committee through the use of a conference telephone or other communications equipment by
means of which all persons participating in the meeting can communicate with each other.
Participation in such meeting shall constitute attenda¡rce and presence in person at the meeting of
the person or persons so participating.

Section I I . Executive Committee. The board of directors may, by resolution passed
by a majority of the whole board, designate an executive committee consisting of two or more of
the directors of the corporation. The executive committee shall have and may exercise all the
authority of the boa¡d of directors in the management of the corporation between meetings of the
board of directors, provided the committee shall not have the authority of the board of directors
in reference to (a) amending the articles of incorporation, (b) adopting a plan of merger or
adopting a plan of consolidation with another corporation or corporations, (c) authorizing the
sale, lease, exchange or mortgage of all or substantially all of the property and assets of the
corporation, (d) authorizing the voluntary dissolution of the corporation or revoking proceedings
therefor, (e) adopting a plan for the distribution of the assets of the corporation, (f) amending,
altering or repealing the bylaws of the corporation, (g) electing, appointing or removing any
director or offtcer of the corporation or any member of the executive committee or (h) amending,
altering or repealing any resolution of the board of directors which by its terms provides that it
shall not'be amended, altered or repealed by the executive committee. The executive committee
shall keep minutes of each of its meetings and report the same at the next meeting ofthe board of
directors.

Section 12.. Other Comminees. The board of directors may from time to time establish
other com¡nittees and specify the scope of their authority.

Section 13. Compensation. Directors as such shall not receive any stated salaries for
their services, but by resolution of the Board of Di¡ectors, a fixed sum may, and expenses of
attendance, if any, shall be allowed for attendance at each regular or special meeting of the Board
or committee thereof; except that nothing herein contained shall be construed to preclude any
director from serving the corporation in any other capacity and receiving compensation therefor.

;)
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ARTICLE IV

Officers

Section 1. Officers. The officers of the corporation shall be a chairman, one or more
vice chairmen, a president, one or more vice presidents, a secretary and a treasurer. The Board of
Directors rnay appoint such other officers, including one or more assistant secretaries and one or
more assistant treasu¡ers as it shall deem desirable, such appointed officers to have the authorily
to perform the duties prescribed from time to time by the Board of Directors. Any two or more
offices may be held by the same person, except the offrces of president and secretary.

Section 2. Election and Term of Office. The officers of the corporation shall be
elected by the Board of Directors at its regular arurual meeting. If the election of ofticers shall not
be held at such meeting, such election shall be held as soon thereafter as conveniently may be.

Vacancies may be filled and new ofFrces created and filled at any meeting of the Boa¡d of
Directors. Each elected offtcer shall hold ofüce until the next annnal meeting of the Boa¡d of
Directors or until his successor shall have been duly elected and shall have qualified. Election or
appointnent of an officer or agent shall not of itself create contact rights.

Section 3. Removal. Any offtcer or agent elected or appointed by the Boa¡d of
Directors may be removed by the Boa¡d of Directors whenever in its judgment the best interests
o! the corporation would be served thereby, but such remov.al shall be without prejudice to the
contract rights, if any, of the person removed.

Section 4. Chairman. The chairman shall be the chief executive officer of the
corporation and shall in general supervise and control all of the affairs of the corporation. He
shall preside at all meetings of the Boa¡d of Directors. He shall have the power to execute all
documents that the board of directors has authorized to be executed, except in cases where the
signing and execution thereof shall be expressly delegated by the board of directors or by these
bylaws to some other officer or agent of the corporation, or shall be required by law to be
otherwise signed or executed, and in general shall perform all duties incident to the office of
chairma¡r and such other duties as the boa¡d of directors may from time to time prescribe.

Section 5. Vice Chairman. In the absence of the chairman or in the event of his
inability or refirsal to act, the vice chairman, or in the event there is more than one in the order
designated by the Board of Directors (or if none, in the order of election), shall perform the
duties of the chairman and when so acting shall have all the powers of the chairman. These
duties shall not include the duty to preside at meetings of the Board of Directors in the event of
the absence, inability or refusal to act of the chairman, which is expressly granted to the
president. Each vice chairman shall perform such other duties as from time to time may be
assigned to him by the chairman or the Boa¡d of Directors.

Section 6. President. The president shall be the principal operating officer of the
corporation and shall in general supervise and control all the day-to-day business and affairs of
the corporation. In the absence of the chairman or in the event of his inability or refusal to
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preside at any meeting of the Board of Directors, the president shall preside at such meeting or
meetings of the Boa¡d of Directors. He may sign, with the secretary or any other proper officer
of the corporation authorized by the Board of Directors, any deed, mortgages, bonds, contracts,
or other instruments which the Boa¡d of Directors have authorized to be executed, except in
cases where the signing and execution thereof shall be expressly delegated by the Board of
Directors or by these Bylaws or by statute to some other officer or agent of the corporation; and
in general shall perform all duties incident to the ofFtce of president and such other duties as may
be prescribed by the Board of Directors from time to time.

Section 7 Vice Presidents. In the absence of the president or in the event of the
inability or refirsal to act of the president, the vice presidents in the order designated by the Board
of Directors (or if none, in the order of election) shall perform the duties of the president, and
when so acting shall have all the powers of the president. Each vice president shall perform such
other duties as from time to time may be assigned to him by the president or by the Board of
Directors.

Section 8. Treasurer. If required by the Boa¡d of Directors, the üeasurershall give a
bond for the faithful discharge of his duties in such sum and with such surety.or sureties as the
Board of Di¡ectors shall determine. He shall have charge and custody of and be responsible for
all funds and securities of the corporationl receive and give receipts for moneys due and payable
to the corporation from any source whatsoever, and deposit all such moneys in the name of the
corporation and in such banks, trust companies or other depositories as shall be selected in
accorda¡rce with the provisions of ARTiCLE V of these Bylaws; and in general perform all the
duties incident to the offrce of treasurer and such other duties as from time to time may be
assigned to him by the president or by the Board of Directors.

Section 9. Secretary. The secretary shall keep minutes of the meetings of the Board
of Directors in one or more books provided for that purpose; see that all notices are duly given in
accordance with the provisions of these Bylaws or as required by law; be custodian of the
corporate records and of the seal of the corporation and see that the seal of the corporation is
affixed to all documents, the execution of which on behalf of the corporation under its seal is
duly authorized in accordance with the provisions of these Bylaws; and in general perform all
duties as from time to time may be assigned to him by the president or by the Board of Directors.

Section 10. Assistant Treasurers and Assistant Secretaries. If required by the Board of
Directors, the assistant t¡easurers shall give bonds for the faithful discharge of their duties in such
sums and with such sureties as the Board of Directors shall determine. The assistant t¡easurers
and assistant secretaries, in general, shall perform such duties as shall be assigned to them by the
treasurer or the secretary, as the case may be, or by the president or the Board of Directors.

ARTICLE V

Contracts, Checks, Deposits and Funds

Section l. Contracts. The Board of Directors may authorize any ofücer or officers,
agent or agents of the corporation, in addition to the officers so authorized by these Bylaws, to

N
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enter into any contract or execute and deliver any instnrment in the name of and on behalf of the
co¡poration and such authority may be general or confined to specific instances.

Section 2. Checks. Drafu. Etc. All checks, drafts or other orders for the payment of
money, notes or other evidences of indebtedness issued in the name of the corporation, shall be
signed by such officer or officers, agent or agents of the corporation and in such manner as shall
from time to time be determined by resolution of the Board of Directors. In the absence of such
determination by the Boa¡d of Directors, such instruments shall be signed by any two elected
officers of the corporation

Section 3. Deposits. All funds of the corporation shall be deposited from time to
time to the,credit of the corporation in such banks, trust companies or other depositaries as the
Board of Directors may select.

Section 4. Gifts. The Board of Directors may accept on behalf of the corporation any
contribution, gift, bequest or devise for the general purposes or for any speciai purpose of the
corporation.

Section 5. Loans. No loan of money shall be contracted on behalf of the corporation
and no evidence of indebtedness shall.be issued in its name unless authorized by the board of
directors. Such authoriry may be general or confined to specific instances.

ARTCLE VI

Books and Records

The corporation shall keep correct and complete books and records of account and shall
also keep rninutes of the proceedings of its Boa¡d of Directors and its committees

ARTICLE VII

Fiscal Year

The hscal year ofthe corporation shall begin on July I ofeach year and end on June 30 of
the succeeding year.

ARTICLE VIII

Seal

The Boa¡d of Directors shall provide a corporate seal which shall be in the form of a

circle and shall have inscribed thereon the name of the corporation and the words "Corporate
Seal,Illinois".

Ìì

J
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ARTICLE IX

Waiver of Notice

Whenever any notice whatever is required to be given under the provisions of the General
Not For Profit Corporation Act of Illinois or under the provisions of the Articles of Incorporation
or the Bylaws of the corporation, a waiver thereof in writing signed by the person or perso.s
entitled to such notice, whether before or afrer the time stated therein, shall be áeemed equivalent
to the giving of such notice.

ARTICLE X

Indemnification

(a) The corporation shall indemnify any and all of its directors or officers or the
directors or members of the boards or committees of the constituent museums or schools of the
corporation or any person who may have served at its request or by its election as a director or
officer of another corporation (an "indemnified person") against expenses actually and
necessarily incu¡red by them in connection with the defense or settlement of dny action, suit or
proceeding in which they, or any of thern, a¡e made parties, or a party, by reason of being or
having been an indemnified person except in relation to matters as to which any zuch
indemnified person shall be adjudged in such action, suit or proceeding to be liable for willful
misconduct in the performance of duty and to such matten as shall be settled by agreement
predicted on the existence of such liability.

(b) Except as provided in paragraph (a) above, the termination of any litigation by
judgment, settlement, conviction or upon a plea of nolo contendre, or its equivalent, shall not
create a presumPtion that the person seeking indemnification did not meet the applicable
indemnification standard as set forth in paragraph (a) above.

(c) Advances may be made by the corporation against costs, expenses and fees
arising out of, or in connection with, such litigation at the discretion oi and upon such terms (but
always subject to the final determination of a person's right to indemnification) as may be
determined by the Boa¡d of Directors.

(d) The right of indemnification provided hereunder shall not be deemed exclusive of
any other right to which any person may be entitled, or of any other indemnification which may
lawfully be granted to any person in addition to the indemniñcation provided hereunder.
Indemnification provided hereunder shall, in the case of the death of the person entitled to
indemnification, inure to the benefit of his heirs, executors or other lawfll representative.

(e) The corporation may purchase and maintain insurance on behalf of any and all of
its indemnified persons against any liabiliry, incu¡red by them by reason of being or having been
an indemnified person, whether or not the corporation would have the power to indemnify them
against such liability or setrlement under the provisions of this ARTICLE X.
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ARTICLE >T

Interchangeability

Whenever the context requires or permits, the gender and number of words shall be
interchangeable.

ARTCLE }CI

Amendments to Bylaws

These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by a
majority of the directors then in ofFtce and present at any regular meeting or at any special
meeting, if at least two days' wriuen notice is given of intention to alter, amend or repeal or to
adopt new Bylaws at such meeting.
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,{RTHTTRÀ HARTtr{ATV
2?38 MCKINLEY STREET, I\i\v

wÀsr{INGToN, D.c æôrs
evz) 362-G660 FJU( & VOICE

Novcmbcr 7, lggg CONFIDENTLÀL

MEI,íOR.ANDIJI.,Í to tbe Board of tbe Terrr Fourt.tioa

. on my rÊturn from Mosco*, I +d tbc concc¡¡s tba I cxpns¡cdto r¡ of ¡ou boüpnor .o ou rreedug and u the meaing fuBHha;;;*-;.c-rn¡c. wa are o¡cc ¡E,incmba¡ted on an a{gurnc¡r that is re.ioiuty ryG úl Bfu rnd kceping r¡ Êoncarrying on rhe fi¡lnmcnr of ou¡.r"'¿"ó. Tli. Ëd; il

uffiå-ffiel+*'+nlg:,u¡all. Thu, aûcr w¡ar lia¿ scc¡ Jiogrr* u orr r'sÊtrr r+ ìrc üÊ row ogrgod ila rsvicw of past history a¡d not roã.il¡în tl.-;ilffiï"r..'¿on so bc ir
I rryourd ri\-"j ¡at" for u: :1s rhat I agrec wirb rhc dcscripio of ev.* ¡¡dactiors in Jim Co'íns, ,o'--Àr_*l ¡";. .iüñJtJ

:ffi :YJ'ffi ffiffilg*ya4;;;'J.'ff"T#i[H*;nhiüiääri";;;;.;il:ää!ffiHiî"tffi m;,L,madc ¡o as$¡re thar the irn*t¡i* ø-oL ttni.. i" or*,r, rcrræd.irto nc)ro lc¡ræthe bulk of his esr¡G ro r-hir f",i"lãlãq l1¡ ,.rrird .* -L^r 
rrc fmgcq rhq.rrr¡s üd isthe drrv of all thosc on-tuir ¡"t¿ãä r.r¡*r:;y-ü-¡ ã,r¿.r¡-;s süc*rrts tob*yout of tine aad comary ro rhc uw ùãä *t i.¡ tií po*¿rioq is ch¡¡tc¡rd in ùÊ s,.ts

iäå:i=Ì.Ëil'1ïH#äî***t--ñ;ffi '"pqs",r**ti"ram

m*Uro,ei.*xaEff
':,sjË,ffi,H!ËËXffiËî1+oÌ rs*est with nv posito .t noìJÃilcr,r¡rË iiiËñ,r"¿ro¿ o¡ Ée ¡drür ofspecial couscl, t,.* .rr-n-*r*.¡îLU,y .o¡leryucs *lmeto 

''t' aridtbosc **ri.r r ul-ti-ro"*æiryscr.:ñ arffili.-T,ffiboth abtc ro wo* *tr, i'uîüäËää q E,.,[- n n ùì_oy brckùe cn,È sh'esand ¡heo, n ne r þ, o ¡"r e ìiËäüilr".ùå;oñ;rö"; 
buncr ircrf o F.ü."

Àt

þ'
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t

-l

I

I

Chcriicsl. Jim's efforts in all thæc cndcavors, ro say notho'¡ts'¡di's banù loa¿s, ,.'r¿ ,¡i, iãil¿rUoo'-liü* 
"Ët:lT HäîiH.hav¡ been lol or reduced in valr¡c. *. u* rn¡tæ 

-",r" 
.îrll rir.r ia ùc i¡tc¡est ûf this

*î,ä"S;,ffit gäi: norion ù¡t hi';ti*tt;" 
"* u.u.rma auythiag orl,., üs!

several of you have corn¡neurq]on thc questim ofconinuity. Às I irtrøncdyo',I uas in thc proccss of attcmptirrg to rer"t. r",li.tt*i*çt";;á*'ñüñ'sid. 
byhiring AT' Kearnoy to s"arci, foia vice n ri¿*ìä Fi"; urd Adni¡isruioo i¡ordcr to provide the oecessary continuity ir rh"Tü;ñæJin hd pcrf',nE¿ I didtåis with com¡lletcrccord of-ths Fi.mó count'trec-ar*L"ourc elr ,"coeriæ.th¡r¡¡ch a hirc should logicålly follow trt"t .rt+ n sad-.rL incutioq nas to asn¡u rh¿rour Fim¡cc comminec .na cr,"i.r- wor¡rd have td;; cs¡rtc¡t rofrsiorradvics ¡t all time¡' Tit * n.trr"lly . ¡" ffi.r."¿-uîu" elcstion of a Bo¡d u,enbcræ Trcasr¡¡er' I hope tlris proccss *il-i*oiin¡æ btn iil öo**r...,,rymale th¡t sea¡ch 

lore ai{orrt- In_.ny casc, it ir ;g"o, úi,¡r¿ iqto .tr" Foruí¡rim strfian ability to backstop our Fina¡cc coåninå.rrd;-i;;"fr.rora'rso.oc. rFry.
with remcct to.ttc secretrry, stephrnic sbourd obviorsly h¡vc ¡cccs o e[records rus rcä nas_in pto"or"rït*¡ Dr-',,;o-lÃL hi¡ cqr¡crsstioas wiür rsenisr parurcr in Bclttsoyd. lr.i¿.*rify, n.r" ärõä * .*y u BcllÆoy4 ucaüry could bave totd *v-. *iuËîbe briefed.-TdL rbo iDdcrcd ¡¡d,in tbposscssion of the For¡¡dstion. oB ui r¡¡;;io*,rËi'r-*"urd poiot out tbn Jincollins nas not ow sole *o* .iñår,æoy¿ ni.r s"îoi has bccû of í¡vrrrnueæsistanca to r'¡s on nattÊrs u uar;c¿ as g.üñg.rÞiryt;;-rnrs ¡¡d hr¡na¡ reraioospolícies in place io S. Cf,ioeoïus.irn p d,og A,?lo¡,nan ts$Es iu Fr¡æe ¡Dd ù€u's' oùe'' in the nroo u'reîa-gãì¡l*it uranyirobicús-rtu h¡w sisca bccar¡* tbcFoundation and is propcrties *.í. iJi" 

_,b..b.T ri;, t. " 
doc¡¡ncúùy üdregulatory point of vieî wtron o* a.¿. H" po ;öäiquditi,,r bu rs wirt oùcrfo'mders he was tt lt*..¿ ;"-i""ùt obi..d"eí rf tr* vqy inpatie¡n wiË wt'the cqnsidcred bu¡earæratic ¿ct¡¡. wãql ourt ¡in-a¡a'lis gt¡fffor gGüiDg nrcb ofüissFeigùaued or¡t, wi-th heln t". C¡Uj.- o" p."*"*Ë*i, lcrrcrrl qf ^\.r€ r¡e rtilloutsranding end reguire contiuuity oi'ti"u.nt

o*"'frJli*H,'p¡1i, .arid foüscrcd tbrs,r'E
contnactuþ with Joh¡ Nch we srroul¿ not la o*-'iläià:r.,*io* dcûect r¡s Éo.othe rosrËss th., q pcu maø. l;iö hrrc nùr Ëlä".r, ¿boutrvfreo ürnr*Hiîjttr f;¡¡"*,i"irìiî ïeun,*,;*",*r pcr ¡Ð witb c¡rby to
dcterionting.

Ð
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You may Bsk if t l"rl gy positiræ suggelioru. l"ty feeling il rhis poiut is tbetthe chairmarvhesident should úli r¡other Board mcúi¡g Fri;;i;öiö ri*r*our Proposed ca¡didates 
.for 

Presidcnt, the shtr¡s of tie õrllt rot. vi*Éo¡d.ã. r""Fi¡r¡nce and Administration aud tbr¿si¡ out the oter r¡¡ttcn:-urfor" r¡s This uould get u3back ro the point I thougbt we lud t 
""¡.¿ 

a tc cndsf où-rL."a
A¡thr¡ Harr¡a¡ 

t\ Ê

cc: Catherine Stevcas
T¡one Faå¡cr
Hqw¡¡d lvfcCra
Jarnæ Collinc

F
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Terra Foundation
Boa¡d Meeting

Minutes
August 24,20æ

ln attendance by Conference Call:

Dr. Par¡lTucker, Chair
Hon. Jacques Andreani
Mr. Dean Buntrock
Mrs. Margaret Daley
Senator Alan Simpson
Dr. Theodore Stebbins, Jr.

Dr. Stephanie Pace Ma¡shall
Mrs. Judith Terra

By Invitation:
Mr. Mark Heatwole
Mr. Ralph Lerner

Staff:

Mr. Donald Ratner

By Invitation:

Dr. Denick Carnvright
Dr. John Hallma¡k Neff

The meeting was called to order at 1:08 PM. Dr. Tucker indicated that the purpose wru¡

to review the four proposals and detailed data we had received from our four potential

partners allow us to be better prepared for the September meeting. The minutes from the

August 7,20W Strategic Plan meeting rÃ'ere reviewed and unanimously approved by the

Struegic Planning Committee.

There were significant disct¡ssions around whether Gverny was'central" to the foct¡s of
the Foundation's mission. A decision was made to exafnine this çestion at the Boa¡d
meeting in September.

Dr. Stebbins zuggested that we had already decided on the central importance of Gverny.

Dr. Tucker reviewed the background that rezulted in the decision of making Gverny
central. Mr. Buntrock indicated that he saw that there is a difference between the

importance of Gverny and making it central. Dr. Ma¡shall disct¡ssed alternatives at this

point:

1. Agee that there are unresolved iszues and put them aside and theo look æ
the proposals in front of us; or

2. Foct¡s on the issues and then refer them back to a small group to make a

presentation at the next mesting and end the call now.";\
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Board Meeting
Minutes
August 24,2000
PageZ

Dr. Marshall agreed that we had not discussed the centrality of Gverny as a Boa¡d but
had discussed it in Strategic Plan Committee meetings and that Committee has come to
the conclusion of Gverny as being central.

Dr. Marshall also suggested we ask Helene to write "her perception of Dan's vision of
Cäverny". In other words, what is the purpose of Giverny?

Dr. Carnwight indicated that he has Helene's paper and will send it out as soon as Helene
reviews it.

The Board asked Dr. Cutwright to write his view of Giverny's future relating to
education.

Mrs. Daly said that she did not recall that we had discussed "abandoning" Chicago.

Dr. Tucker indicated that the thinking had gone along these lines:

r The Chicago facility needs a great deal of money to be brought up to par with
other museums;

o There are problems with the Chicago mus€um's configuration;

o We have a problem attracting attendance in Chicago;

o There is considerable cost involved in supporting the Chicago museum;

o The collection is not adequate to be split between two institutions;

. Therefore, the best way to manimÞe our resources and fulfill our mission is to
align with another instin¡tioru closc the Chicago mus€um and focr¡s on

Giverny and educational initiatives of the For¡ndation.

Mr. Buntrock said that we had never disct¡ssed this at the Board level.

Dr. Tucker agreed but noted that it was a conclusion of the Strategic Planning Committee
and that they were going to make a reconrmend¿tion to the Board.

Dr. Ma¡shall said that we could make a decision on this call if we so chose. She further
indicated that we should make zure that there are two iss¡es on the agenda at the

Sçtember meeting:

o Giverny as being central;

o Closing Chicago

Dr. Tucker suggested that we definitely make a decision in September

Dr. Marshall suggested we change the order of the agenda to go through Ralph's contract.

Mr. fuidreani indicated that two of the proposals need more detail. Mr. Lerner then

discussed the strategic alliance contract. One premise of his draft was that there would be

no museum in the Ù.S. -¿ that would relieve us of the adminisrative burden of rrrnning

that musa¡m. He also indic¿ted that the education portiou had not yet been zufficiently

developed. fuid the final premis€ v/as that we would ultimately tu¡n the works of art

over to the nedaligned instirution.
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Mir-rtes
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Page 4

' 3. Get more information on the existing educatiortal prograrns of the four
institutions.

4. Reduce the four instin¡tions to two or thre€ and then focr¡s on those and

discuss.

In September we will need:

l. White papers on education Êom any Board member who would like to
prepafe one.

2. Educæional information.

The meeting was adjourned at 4:00 PM.

Respectively submitted,

Donald H. Ratner

h
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TERRA FOUNDATION for the A^ìTS

BOARD MEETING AGENDA

Septernber 26,2000
9:30 Alvl - 4:00 PM

Giverny

Report of Chairman Paul Tucker

Review and ApprovaUAcceptance ofMinutes Paul Tucker

o Board Meeing - Octobq 22,1999
. Stratqgc Planning - March 13, 2000
. StrdqSç planning - April 5, 2000
o Strategc Planning - Ìvlay 10, 2000
r Finance - lt4ay 16, 2000
o E:recutive - Jr¡ne 7,2000
r Board -June 19, 2000
o Collections -June 19, 2000
o E:rec¡,rtive - Iu¡c 19, ?000¡ Fi¡ance- Jr¡ne 19, 2000
o Board -Jr¡ne 20,2æ0
r Finance - August 8,2000
o Board -Ar¡g¡st 24,2W0
o Collections -August 24,2W

TAB

L

u.

m. ElectionofDirectonlOfficcrs

w. Committee R€ports

o Finance
. Educ¡tion
. StrdqgcPlanning
o Collections

V. Review ofEst¿e

VI. Directors'Reports

I

Þ

Purl Tucker

Dean Buutrock
Margar€t Daley
Ron Gdwitz
Ted Stebbins

lvfart Heatu¡ole

IohnNeff
Derrick Cartwright

2

3

4VII. Report of VP Ffu¡ance & Administration Don¿ld Ratner
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VItr. Setting Meeting Dates

D(. Execr¡tive Session

X. Other Busines

Pu¡lTucker

\
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TERRA FOUHDATIOÌ{ FOR TI{E ARTS

lUIemo
Io. EordcfD¡Asc

Eu II¡¡HI{ RrE
t/P F¡¡æse ¡¡d Adn¡nir¡ri¡n

fbr 09/15/æ

R¡: GvrrryIledugA¡ræûgffi.

Tbrn hryc bccn r -{: oliuîùE rcgrdbg tb ltugr_.r ßr ûo aædry ia
9rËr?oú sç'"obc'23 *à. ,'-.d;;ol rpnndry norcgiwyor¡ üo@rclt rrrrrn. !þç lrt¡ bG ¡ fuehrngr ton fLlnroøæà yq, pra,iq¡sty.

Aûy cb¡sEs o üc ñüoriq i¡¡for-*tn rix bG ã oü riü th Bcd Bæt¡ wËcàEr rdEdu¡cd to b. F.d.sr¡ ¡*ercs+ ro 

'q¡ 
a Èeodry. A¡-;t d bfir¡r¡ior Êrh¡r¡f¡st .!t h¡lcå lÉiæ+ ¡r r¡lt r¡ ú,Ê-.d- - dt ñ;;*æ d.ûooûcbcd ¡¡d tafçæi¡r Èc rpllru bc bcü¡dd a" É"tJ&--l;û*É- lor¡,urwt !]¡orJnriw.

l¡rly' I u crndiug q¡ årrír pa-rdrb roruudoo q'rdy.
Ttc cur¡ra

Doo¡¡dF. R.cltr
VPFñ¡üd^tÈ¡¡ñiú
TqnFc¡daíwrÊrÉÊArt¡
óó1N. Michi¡¡¡
Ctiago,IL 6o6tt

Ptü.y, ScfÊr¡ba22

S.!¡dry, ScgtaraU<æ

Su¡dst. Sçtælr Za

I|E n2-65+üS
Èr ?r2{f*irts2
E.rn¡ì rccr@ternrorrsarlr.org

Oatouor'a

E¡tsdrsl gci¡¡¡ - 9:30 Alrl-j.m !Èlf - pEry Hou*.
9-1 rt ùlrr¡rriro dc Borrgugæ ?:30 FM - Þfa*p n
ENd ¡¡ ?:OTM

Sut¡ioPt*;= SrrÉsD- *3o A!l-4.0O pM.prry
ITæ¡.
EOARD lvGtfî{ç - ¡tSO pM - ¿r:30 pM -pcrry ltanrc

f
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Boud Àrrrrgernerns
P¡ge Z

Coç5¿t ¡rd Dillrrü Anb¡srdor A¡dæe¡ú's.
Pichrp rt Hotd at 6:00PM

Moodry, Scgrtccrbcr 25 Fin¡¡c¡ Co..-'rtce 9'æ ALf Darry Hosc
Educuíø C-:øl¡iuec l2:@ PM Bcni¡ llou¡c
Collc<tbosC-øc¡incs 3:@ PM Perry Horsc
DinúÊr ¡t luditt's 7:3O PM Pichrp d llsrd 7:ÌS IM

Eo¡rd MG.drg 9:0O .{}l - 4:30 PM - Ptrry L¡ouæ
T¡rir to Pr¡i¡ hmæ bæa ürægGd forùos¿ r¡î¡n¡iog È
Pùi!

Tuordey, Eçteabcr 26

Pløe+ lc¡ oc loow if ¡orr uccd ttusportadoa i¡a úc eirpon or ro rhr d¡port by flting
qr tbc tt¡sbd foñn rrd hiag b¡ct ro æ þ Ì,foodey, S.ptãrnbcr lE, Z0OO.

Phür let æ l¡ow if yor¡ bava æy qucæioac.
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Jun-25-01 l5:16 Fror-VERNER LIIPFERT

13:3s 3126844749

20? 371 6279

TERRA FT]UNDATIÛ{

T-33? P 002 F-435

PAGE A2

IN TEE CIRCLfiT COURT oF COOK COIJIITY' ILLIl''fOrS
COUNTY DEPÁ.RTMENT, CHANCERY D[1rISION

DEAN L. B{.JNTROCÇ aDirector of
rhc Teffa Foundaiou for tbe Àrts, and'

RON.+LD 0IDWITZ, aDirector of the
Ter¡a Fouudatioo for the Arts'

Plaintift,

v. No. oo cH ßø5q
JUDffi{TERI*A" a Dirçctor of the

Terra For:¡dation for rhe,{rts, PÅTJL

IIAT.ES TUCKER" aÐiregto¡ of the

Tcr¡a Fouudedon forthe Afis, ÀLAl'¡ IC
SIMPSON, a Direstor of the Terra
For¡ndation fc¡r the AÉç, NAFTA-LI
IdICHAELI and lhe TERR.A.

FOUNDÀTIONFOR TIIB ARTS' an

an ltllnois No1-F_or'runt C*wdlo.

. .---',= Ðsfcndaffs

!: ;; ....] .,,). .EMERGENCTNIûTIONFOR

. .: .-"r.:-l:-=-. TEI/ÍLûF+4YRE@

PlaiûrifÈ,Deanl, Bu:rrrbckf'Buntrock') sndRou8ldcidwÍæ("Giòrie), Direetors ofrhe

ïer¡a Foundation for É¡c *Art ("Tcrra Foundation" or "For¡ndatiø'), by their Arornvys, Quinlan &

crísham, Ltù, respeafrllyrnovetfus cotmfor üecnry ofatmporary resrainibg Þrdertom^ãiat4j'r

the s¡øzs guo uutil this Corut ca'. rulç or.themøi$ of pl'tllT' ciai¡rs' S¡leciñcally' Plâiätiffs

seekauorderrestrainiirgdefe,ndætsfroro- (1)holdingalillegalmceingafthe¡or¡lrdatioo''sBotrd

r' ,.. i.;', i.',,i.. ...::. r,:-l----^.!^--++l+

"f 
Dh';*úîry fóf Uti. Srndây, SeF-ÊErbï Z, zOoo; (Ð tati¡€ ay action at the a1ual

Board of 
firc*ors ï*t scheduled for Tucsday' try t6, 2000, to electsrresÛee ally

membsr of the Bsard-ofÐireeto¡s ædtaking actionto change any cormnitrËÊ assigrmcnq (3) closing

)
)
)
)
)
)
)
)
)
ì
i
)
)
)
)
)
)
)
)
)

Þccl5é)¡*
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ø61'¿5ì zUu.'L 1J: JJ Jr¿oor+r i ÌJ
202 371 62î9 T-33? P 003 F-435

the Tera Muser¡m b Chicago; (4) tausfening any assets or ærvrork of thc Terra Musa:nr or Terr¿

Fcund¿riou ouuide of the State of lliinois; @d {5) taking any +her action coquary to the by-laws

of the Terra Foundahon, ail until furthq order of Court. In suppor[ of this nrotion, plaiatifft submit

theirVerified Complaintandthe exhibits Eüâchedtheretq and tbeirmerrsmtrúrm of lewin suppôrr

of this motion, and firther state as follows:

I . By this acü,ce B untock s¡d Gidwitz scck to enjou acfcndar¡ts' coatinuing ìmprcpen

andrilâsteful conduct in co¡-nection with thc "'anage¡¡eut ad opcratíon of the Terra Foundadon, e¡

illinois Ért-for-FÉofit corporæion dedicated to prcscrr"ing ånd exlibitiug Americen art, and to

promoting the apprecimion and lvarcness of A-mecism a¡t in lllinois ad, spccifiøIly, the Oricago

area Br¡nuock and Giú¡¡itz r¡e both directors of the FsuÊdation corptitted. to furthering these

specific inteodrd goals of the Fouodation as recognizedin ít migiÐat rticles of incorpc'ratioo

2. Conmary to tåe iutmdedpurpose bfthe Fmtrdådôu, defcúdtr$ have talcea va¡ioru

actious in fi¡rtherance of a plan to gain contol of tle Fouû.datiotr andusË its asseu to cffiry out t¡eir

çwn personal agenda In crrlsination of úis improÞ*r anA U"gat plao, defendma bave, iu violation

of the Foundation's by-lawt, suheùrlcdaBoæd ôf ÐireÊ4ors'mceringforthir Sr:nday, Sepember. : . . -:,.." :' :

2rl, 2000 in Freoce.

On i¡formation aod bclicf, defeudæts plro to use the Sepember Zat 200Q r¡¡9dng
. .,t",:).'ii .,:,:,:.:':,1-..' ,'''. "; l '"' -:r''

J

to ïçmoyeBuntrockftomtls Board ofÞirecto¡sbecar¡se of his persiste'trcriticiF,r, of d-sfcndants, .. .,. ,, . ,,

mismanagemæt ¿:rd waste of a+eÊs of Èe Foundetion and their im¡ropr efforts ti close_ú¡. ..,, , I

Çhícagomrssu1as{ ouiuforyl{qg$tetie[ dcfeullf inqggto¡q,e-thÉ!q]t@c26ttctting .

ro voÌe p clcse tne_.!9undæicn'1 !-nicago Mu_1p,,aul,-.:o the For¡ndatico,and ie a€sçB.tq. ,,

WashioerÆ+ D.C,

Doc:15É94¿
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ø6/25/2øAt l'3:33 3!ztrb'¡è+'+t
202 371 62IS

' 4. ¡1s set foni. below and in the acccnnparryiag memora¡ùrn of law, Bunrrock and

GidwiÞ meetAl the requisitc elernmæ for theissuancsoftemporary i{unfüvsrÊliefimdei.I1änois

iaw. The issuance of aternporily res6ainíng order is appropriæewhere the facts dcmsûsü'aæ a.fair

question" that ( 1) thc parry sccking relicf has a proæcted righq (2) thc parry wiII suffer irqparable

iaiury i f injrmøive reti ef is not granted; (3) the parry has an inadequaæ reoedy at laq and (4) there

is a iikelihood thd ¡hÈ party seefuing injuoctive relief will succced on the merits. Tierncy v. Yillage

ofSchannhurg,l82trl..{pp.3d1055,538N.82d904,907(lstDisr i989). Moreover,aleú¡U}orary

restaining or¿er is properly issued where ít is nècÊssary to meinuiu the stah¡s qtn, Peøple's Gas,

Light & Coke v. Cíty of Chìcago, 117 Tlt. App. 3d 353, 355, 453 N.Ezd 740,747 (lst Ðìst. 198r).

Hcré, each of thc above factors is rret

5- As directors of tbe TårraFoundatisn, Brmtrockand Gidwitzpossess aprotectible

righr in rhat rhey me e:çreesly authorizedthat by Secrion 103.15 óf rhe Not for Profit Corporuion

Act, 805 ILCS 1 û5/103 , I 5 to "enjoin the doiag of any att or acß cr thc traüsfer cf real or personal

properry.by or to tåc corporratior-" i :

6, PlaiutÍfß will also suffer irreparabie iqlury rrith ao adequate remreÈy at 1aw if

terpporary rnjuuaive relief is uot ganted in this case. Under illinoís lffi, "âtr hjrqy is irreparable

u¡henitisofEuehenafiïerlatthemjuredpartycâffiqtbeadequatelycompcusafedlorwheudanreges'

cannot ba measurcdby ary pecuniary sta¡d.aró" Falcan Ltd- v, Çon's NatI Beverages, Inc., !65

I11.lpp.3d8I5,820,5?0N.EZdS3I,E35(lstÐi$t,198?llA.V.ChætstmCo.,Ir,t.v.Chæterton,

I?8 F,3d t, 8-9 (5th Cir. 199Ð; Petrzitlcav.'Gors.cak t99IIL A¡p-3d120,724, 5561'l.B-2d 1265

(Zd Disr. 1 99t) (finding thæ showing irreparable ha¡a. 'is tb.e ûost cotunotr method of proviag aa

in-adoquatc remedy ar iarp - ."). Withouttlis Courr's iuterveotion, dcf¡ndants will be Éee to closc

ÞÉit5B4¿ 3

T-332 P 0û4/017 F-435
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TÉRRA FOLh{DATTON

T-332 P.005/017 F-435
PAGE Ub

the Ter¡a Museum in Chicago, thcreby violat'ng the pt;rpose of the Form.{ation and depriving the

people of ltlinois of theintendedbenefis of themuseuül Al improper closing of the nuserrnwiil

also result in a foss.of jobs, as well as loss iu gooórill of bcnefaotors ø¡d. parrüns. Moreoveç

firsctors Buntrock ¿iqA Ci¿ut¿ wül be uuable ro fulfill their fiduciary duties to preveot the

mismanagernrat of the Foundation by defeirdart wi¡ho¡rt injunctive relief Êom tåis Court

7. Euntrockand Gidwitzalsohar¡e astroûg Ìikoühood of succ"s- oa the merits oftheÍr

underlying ciai¡ns ageiust defendens. Notabiy, plaiatiffs âre rot rÊquired atthis junctrn'e ro "make

out â.ca$e that would entittc thern to reliçf ou rhÊ merits." Mister v- A.R-it' Partnershíp' 197 IU,

É.pp.3d 105,553N.E.2d1L52,1155 (2dDisr I99O). Rarler,theyncedonlyraise å"fairquçstion-

abourtheercistenceoftlreirrigbtsaadthe¡ædforthisCourütopreservethesîatüsquo. Stantanv.

cítyof chícago, 177I11.¿pp.3d 51g,523,532N.82d 464"467(lstDisr 1988)(holrlingthata

piaintiff only uced show a'fair rþestiorr"). As detailediu the accompaoying ro¡q¡¡rmd¡m of law, '

Bunuock and Gidsrità rÊise more tbaa a fair quesuon as to the following claimsr ' l

ì Thattbep,:¡poned meeting of the Foutdafion's B oard of DirectOrs scheilulcd

forthis Sunday, Se,ptemberz4, 2000 isr¡nls'rful andviolative ofthe by-laws

of the FcruudatÍou beaeu.se (1) uotiCe of the rneetiag wæ uurprwided in the

forur and m¿n¡sreqnired b¡¡ theþJaux; (2) notice was not provídedty ùe
Seee13ry ofthe Eouodstion a^s required bythçby-lrys¡ and (3) the rueetiag's

sole pr.npose ie to Êonúrü! clection¡ for directors of thç FOr¡¡datíøn prìar ta
rhe sàhe¿¡¡iud as¡:rul mccting, in violæion of ttr"e by-iaws. '' '

ThattheTêrra$oundatiouforthc,A¡eiSacharitahleccrporatiouesta.blish0d'
under the laws of the $169 pf Tlf in ois for the be,lreût of its citize[s, and that

'undcr lltiûois lav, thé tlefe,ndants ca¡qot Uke aay action co¡rmry to ihÈ ' ' 
-'

Foundadou's charitable puqlose. 
. , .i_, .

Thattherncsrbcrs oftheFoundãtion'sboardofdí¡e¿to'¡s o\ÁÌeañdutiâry duty

æ the corporaticrn and its benefa¿rtors topresorr-othc csrpo¡ãte assets for u5Ç : .

in the stated chaipble p¡¡fpose of tho corporation, and th^* _defcndæts'
misuauagemeat of the Fãrrnd¿rion aud theh efforts to depnve ths people of '' t'

A

Ds1569++
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Chicago ad the Stå¡c of lühois of the Tçr¡a Muserrm arc cont-dry ro the
purpcê fø which the Foun,latioû was formed and violatc the fiduciary
duties of dcfeadans.

That defeuda¡¡s' efforts to close rhe Ter¡aMuse¡sn in Çticago a¡d Entrrfa.
its asses our of state, as 'øell as rhe exctusion of Buntrock ftom rhc Board of
Direstors tô faciliråte this closurË aud ra¡sfcr of assers, ue ultrøvires acrs
of the corporation ad are therefore void

8. Finally, the balAûcË of h"rm iu tbis case clearly weighs in favsr of plaintifß and

suppcrrts the issuanceof teurporuy irfunaiveretief Þefcndanewili sufftrno bamrifaternporary

restriliniIrg ordrr is euærcd to presavc the sta¡¡s çrc in rhig çsss. Oq the otber hæd, plaintifß aud

thc publíc u large will suffcr Featly íf tbis Corst does uot m¿intain ùe sta¡¡s quo- As discrusçd

rrore fuIly in plaintiffs' mer¡¡orandurir of larv, if piaintiffs arç alloç,ed to cany their impmper plans

to fruirior¡ ùe chsritåble purposô of rle Ïorurdatioa will be frustraæd, jobs will be lost, æd the

peoplc ofthe State oflllinois, Eswcll as thebeoefa*ors ofthc Fouudatiourwill losear:aiqu€ ceûür

for AnreriCan.A-rt if the Terra Muscr¡m in Chícago i.s closed-

TVIIEREFORE, plaintiffs Dean BunnockandRcmaldGidwitzræpecrfullyre$¡estttstùis

Cor¡rt ester æ ordcr temporæäy restraiuing md cnjoirring thc Terrl Foutrdatìon and all officers,

directors md employees of thcTerra Forurdation, including, but nst limited to Jtrdith Terr+ Paul

Hayæ Tu¡kcr, aad.A.llanIC Simpson, aswellestËi¡dpaties withknowiedgs of this order, including

Neftati MichanlÍ, Éoar (1) holdinx an illcgal rncethg of thç Fouudation's Bord of Diractorr

schedrfed for this Surday, Sqprember 24, 2000; (Z) takhg any action a¡ the annrral Board'of .

Directors tqësting sÈeduled for Tuesday, Septcmber 2612000, to clect or remoË aûy mernbcr of

theBoardofDirectorsandtakingactiontoch,ogeauycommineeassiçment(3)closingthslsa'¿:. ,

Mr¡seuminÇhicaeo; (4)tu-dnsfeilbg úy ãss€tsor a'twotk ofthe TEr¡¿lvfqseulorTËrraFormclation

5DEç;156t*f
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outside of the St¿te of lllinoís; and (5) tåtciÉg ary other acion ccúrü-ary io the by-laws of rhe Terra

Foun.l.rÍor¡" ustíl ffftber order of Court, aswell æforany othrrrclieffijs Courtdeems faireadjust,

Datc& September 27, 2A00

Resper{illy subrnittcd"

DEAN EIINTROCK a!¿ RONÅIÞ GIDIVTTZ,
Directors the Terra Formdatíon for tåe Afis

Brt
Oue of Their Attorneys

WiIlisER Qui¡lm
Janes R Carro1l
Michacl I Rotbste¡u
Jamæ.4. Nieü'iara

Quinlan & Crisham, Ltd.
30 N. Lasalle StreÊt, Suite 2900
Chicago,IL 60602
(312) 263-oeoo
firm ID No. 33745 '

.. ;,''r'"r ¡ r

Doçl5694{ 6
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Bfft'Bt Erfucrtôc flütmla'¡ Fc¡¡ures F
ItEt4tE,ilr#
iÉScareh tha *
ÌËÁ*hì: Ë

*g't"* ', I
Ë

RËoI¿¡Ër fêr
çrqitrbEyeÊr fi

ã PÉr¡t A¡rnËrtfr¡Eo -ElnhrrnqtIo¡ - !
_online
ËaÂrcFtiriÞ!' fnüürrËtíê¡r

Ê¡alnfs Orlline: In ç¡üter Nesrâ

Terra sw¡tch gives edge to
Çhicago
Eoard nory baclÉ plan to kEep ãrt, dosê
muSeum

June 2E, P,@1

It€ÞtËrl Storf ê6 åbo¡¡t
¡r¡is comP¡ûy

r Terz \õG¡uld not have
be€n sq firmã 4AF it
addqd llìtE fi'r,Éree

.5.1Êy-Egs3.Ie$sþ
board-shquld+alrt ÞvquruIs

r Late lrle¡¡æ

&
ïtu
IEË

Estdgt$rÊrintitrq
Frnîilfhis Ârtiel€
l¡ e Cellç¡eguo

¡¿!c_H3!üE
In qth$r hlêws
Técfi.wetõh
EfüÞrprlFö Mond¡re
FFôplü rtrdfl€
Ea-rsSE-Etovos
rditorisls/C?rtoon
Lsttcil a.to-thq-Fd¡tor
Os¡nìoüs
ßefl É6têrtE R€YiCg
Dining
Ëorflte Fdcôrd
UrBÃldy.SÈo+SSûôrt
Sdhffãgo-Olr'ssruÊE

k$dqqdv iri "In Ctthßr
Horrrs,L

Stsck (F,tte ¡n4 çomÞûn!'
BÊÊ0âfdt

ffiffiF
a,ærtraø[--Ï ffi

uækueüctúni-i ffi

Ed¡tûri¡I IndF(!
o6/25/2(lo1
åSe$ÊrdurerC
Ame-rkeqh'
a¡.üb.en¡ifo
'EakÊEJMKerüde
Blod( 37
corn Þrod,ttffi
.cËiftË
ClA

Þih.
c$

rçù¡
ûan

ETAI

.â,bost cra¡n'E
R@eLebXsssEWrauçffi
FAOE
Subeaintion
lnFormAtht

Êont€f¡t Paltrfsrr¡
&cUåtE..9t-ÞËJ
ExêÉutive CareeEì
m ¡¡Épi{Ãfllre

r¡lâdlg lt
b('lh lsE

Fì!os: lotì¡t R-

Jufle 25, ztûa
Bv Br¡ân tlctrormlcl(

A dlrector of the TerIË fuundatlon frr tfie Arts
is suritdtrE sldes in the long-runnlng dispme
oì/er Èhe fuundauonts frJu¡rÊ. b1Ëirtg the balanr=
of po!¿rer to a board faction determ¡ned tu keep
iÈs collection of Ame|1can trt in ilntrois.

The flÞ ry StÊphan¡e PtsÊe Flarshâll, }r'ho ls
pre6Ídënt of thelllinols I'lãdremãt¡F end
Science Âradêmy ¡n Aurora. appears tB €nsure
ttlat a majorûty of the board will vrÊe Fridäy for
a mediæed settlemer¡t requlrlng dre fsundatlon
and its ar(wsrlc to shy here fqr at least 50
yearE

ilre selüement also calls qn tln Terrã ÞsâFd to
ctose lls Hoftlr l4idrigan Àvenue museum ánd
seE¡( â home furthe cnllecilon in anoûerlocal
aÈ musetrm - most l¡kely the AÈ Instfü¡te, of
Gr¡Êgo.

Hs. MeËFhe[ üdn't rEü.rm phone calls, buÈ
sosræB sry she endorsed the seÈtlement ln a
rfiedlÊtion sess¡on læt ì,veek, afrer previously
s¡fing wi$ ä boård grup thaË wäs e}Þht¡Jng
potential nëw s¡tes for the rnuseum in other

EñùlnrD T+p L[4¡

HffiE

H

F¡¡r¿aq,

hDtF://T,v\ryW,ilicûgobrJsitrÊsg,cou/cgitialmagt/articls,pl?rtÍctrEj(ts16620*tÞf-buntrock&arc=n 6n5ÆL
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ffiH ffii'T1'"nf.Hi*'"ii¡ilH.mT-å-,
ñiiãÏj5l,ro n*.¡rJênriåt ÞÐnld rera, whp ñrnneled some of nls
ãtröññEõi¡eãl dpmlcal-compâÍy ftrlune ¡rÌto â goofiecê
æt----- co[*cton of paintiñgs and sculpurres by
Ggff Gulde Amerlcan ettists,
In¡em+J)ifÊctory
LÞru¡É,¡tR-Glllde Corrfl¡cf broke riut la$ Furfimer tYhefi â group
qålnjs çWe E of dtrectors led W Dean BurfrRoCK and
Es$dslüel-BÊat Ronald G¡tyyitu aéa¡sed M'. Tena and ctlrer

tr#*==-- ffi"*il?,ïJÍ-lTHl%EËH,iå*"urtt¡ ruij[ , court wtren the two buslness hea"ytt*igrtts

Fe* rs3t¡Ês filed su¡t sÈ€king control of tfie buntlatlon-

Unt¡l no\ry. t}te diss¡deÛt grouF uras orre vote
shrt of a majorlty on ü1e 11-membêr bDäfi|.
Hs, Marshall's shfü gives Ûâf factbn the voteç
to push Èhrtugh a s€tuêment plan oPÞosÉd by
Ms. Terra. board (}tatrman Paul Hqfes Tucker
and t?¡ree other board membe¡s * setting uÞ

' tJre endgame ln a feud that clearty has
engendered ¡ll v{¡[ on bût¡ s¡dÊs.

rÏhis b the most stupid, bl¡nrre. asinlne,
puerÌle tlring IVe been in in 7o years of llfie.'
åay: turmer U.S. Sen' AIan Simpson' R-Wyo.,
a member of fvls. Tënã's boård gmup, whidt
haa eteadfasüy denle¡l hdvlng r¡led or¡t
keêping tñe museum ¡n ChiËgo.

'on the sidq of tnã ångetg

'--- ' Xtthe settlement ls sPproved as eryecFd d a

þoard meeting sdreduled mr Friday mornhg. ¡t

, Kir¡e tcnnalrd hr approvãl nêxt monday. Her
imprimaurr would aFpear to leave lrts. Terra's

. ..j gruup litde recoul'lie belroqd appeå[ng the
" ðec¡áion, :-

Drâftlrv.offt$ritre
EmÊÉH-îÆlffr
ËeæLeq'nrñg¡GÍSÐ.ã
ETÞ

qs.lÆÌtt
sFlt€lo1
06/11/o1
06/0410_l
o5tzalfr\

EE.EåEEE
U.qlRrels
Qlltar€ Ærport
OurHouse
Quaddx
Çuaker
@!ÉÊ-ElåsÊ
SsarÊ
Stein-Reg
Tdlabç
fffiücÉ@
uAt
unryqrsiw-afe htæSE
Wôrnercqnfly
Wrigt+Fietd
îqça

ThÈ s€ttlement Ëqu¡res all LlTerr¿ board
menÉefs to stÉP dorrn ñÐ(E Year.
would þe expanded to 16

Iilbro¡s

æse last on belralf of the
plaintiffi, argulng üat asthè ovÊrseer of
charitaåle activlty in the suatÊ, his office had a
stake ln the proceedìngË.

'- :.: - :' 
"' Gdng â February oÉÊr bV ludge Kir¡naird

,i-.j: .,,'' ' baniñg perüEs lnwlved in tf¡e med¡ation-from
talking to the pFess - and a mot¡oÍl fi¡ed ¡ôst

'- - -- " wee* Þg Fls. Terra's group seekJng an'' '' ': : - .¡nvesügatton into pravïous leaks - board
members say they ärE leery sf dlscusslng the

. (=¡SÊ.

While t'ls. Marshall's moEives aren't dear,
sourçe$ sey she has come underpressure from

htrp/lwww-c,bicagobusi¡ess.com/cgi-bilÁnâgiafücie-pl?article-id=16630&bt=hutrockea¡rr¡ 6125fi7
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local c¡vic and Þr.¡slnees leaders whc den't want
to lose tt¡e Teffa collectlon. ì¡yhile rtot
commenting on her speciñcall¿ l4r. Tucker
eclsTûwledges that the batde has Þeen a

bruising one.

'rThls haS been A yery pltssurbed sitr,rîtsOtl,*

he sèvs, "wlth a laÉ 3t stake, indud¡ng the
oooori rntw to rernain as ¡ sÞnd-alone fâEilihy

ah'A tf,e possìble ditrbution srsome
sÍgn¡Fcani asse!'"

Eut Mr. GidwiE, frrfTìer CEO of Helene û¡rtb
Industrles Inc., Ínsisbs that no undue prÊsure
wæ Urought to bear on åny botrd members.

nwe have not sÈrong-armed anyoner" he sayE.

"We ËrE on tle Side of tre angels;'those who
have joined us have çeeri tlre light aftd cËttT'¡e Ìo
60d."

Forcino dre S4Eo-mlltlon þund*ion ä$d
rn¡'rsetim p åtay tn trllnqis and rcquirlng an
all¡ance thd urddd dose the poony ãttended
NôrÈh M¡cñlgan Avenue facllity would limit the
fpundatiçn'i leverage ìn negotiating wltft
ootêntÌal Þarürcls, Mr. Tuckerr¿l¡r, Whlle tùe
ioundEUorr was e)Plo¡lng opüom wìth the Art
InsttE¡te befiore tm ¡awss¡E it was also tak¡rlg
with rnuseurns in Êoston End Wa6h¡ngrtori-

"If ôur on¡torùJnltÍes [to remain a ständ-alone
mus¿lrn; or rnerge with out-of'=tate partners)
are limiüecl, tftat would coftstiÈurle arl
êÞñJgstlon of our rÊsÉsns¡bilÍcy lls a þçad thât
borders on l¡legä|,' says I'lr- Turxer-

BrcflCer r¡üificads¡s

SsurCeS SA!, tìe ficundation CpslssJtwo
scenarios with the Art lrstit|Jte ffire trallÉ
broke ofrlastfâll. Btft Þrtvided fûrãTeflã
w¡flo at the Soutft Mldllgån Àvenue museum'
and'-one alEo lncluded E $6o-rnllton payment to
Elìe Artrrlsuujte by $eTeÍa Foundaüon.

The ArtInstiu¡te dedinett ¡o commenÈ beyand
â *åtemert that "we hâve no awäreness of
any setËeme¡lt of this la$¡su¡t" . :

F/teanwhile, the ¡nvûh€mênt qf tfie attÓrney
. teneral in Ëhë case is Fg¡¡trg corcetrn ãmong

Élose who lear tfrat bloctdng an lllinois'
charteÉo m$t frÇm )eavln! tfie s{ãte ïrrill ' . ',1 l" ' , 

'.encDurage cttattüq tÏl Ërm trusts elsewh"*. 
_

nEVm ìf a charÌtable organlzëtìon begins ìn

flttnos, t¡ere ls tto legal requiremerrt ttql tl-
elways Þe þÊãe{ hel€ tmlËss t}laÈ condüon ls
tnittèn ftst¡e Þyl¿¡vrs,' sayÉJanke Rodgers,
a partner in the ChlcaEo office of law Errn

Quarles &, BradY'

hrry/Êurwmchicsgobusiness.coq/cgiåidmãe/Erticle,pl?artictejd=16620&bt-bu¡trock&4ff{

Fage 3 of4
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But Floyd Perkins' chlefoftlm êttorneY
general's chartable tnÉ bureau' po¡nts out
that state law makes tìe people'of llllnols the
benefrdaries of chariÈable trusts set up here.

"45 Èfteir låwyerÉ.n he säys, nwe hav€ ã hard
üme letting people täke thoE€ trusts away."

63001 by Cra¡n Comi¡unications Inc-

á n*nto

htry://www.chiøgobusiness.ccnilcgi+ír/mffg/trticle.pl?articlejd=16620&brt=bunt'oclç&grc=n 6n5rc1
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EHsflt EGqtHed I

!:"iilTf-''ffi*'+ Terra wou¡d not heye beeir*ffi#o fr so firma had it added this

Crain's onl¡nÊ! Chi<ngo Obsen er

trustee

June 25. 20û1
ByStetteÐ R- Strãntet

Aimlng ts add nlore hcal tnlstees h the board
of üe Terra rour¡datbn fsf the Arts in hopes or
preseMng the çhlçago home of úre Tena
Museum oFAfirer¡Ëtì Àrt (see sÐry, th¡s
issue). trustëe Dean L BUNTROCK sugg€sted
SOmeônE! he ¡fiëw well, acroruling tê ins¡deË:
R!Þeft Atrgyer.

Hr. Atlgryer had hÊäded the ArtïurÂnde¡sen
LIf äuditteam at waste uanagemgTtlnc,
wherc l4r, EUHTROCK wês onõe Grtalïflân ônd
ÇEO. Brft last weelç È beæme apparEnt tflãt
t¡e 56?eår-old Mr, Allgyer would not tøve
Þeen a good cholce, ãt least ftorn a rubl¡É-
ímage perspective.

He wBs among oJrrcr¡t and Frmer Anderceft
Färtners wtp setfed ä sëflrities ând
Ê(drange Commissim cDmplä;nt alleg¡ng
eEmunting practicea thrÈ imprupefy ¡rrflàted
earn¡ngs df the gärbege hãuler. Othennise, Mr.
A[gyer rn¡ghç hayÊ, found thÊ tifiìê tD sër't/e:
He S doì/y rstired frOm A¡rdersen.

Hereover. as part ofthe setüemeflt, undef
whldr defe¡rdanbs paid more thân $7 mlllion h
RneE Þüt did Íot dmit or deñy the chatges,
Mr, Angyer agreqd noÈ to audìl a publlc
comparry tur five yêârs. He dld not renfi1 a

Phone ca[ to his f¡oma. $4Ë. B|.!HTRççK abo
did nst respond,

Hottoo gl{, þowevÊf¡ to mave upto a new
ch¡llenge

June 25r 2OOl

F.elãtëd Stor¡eE aüout
tfiie Çompany
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DEAN L. BUI{IROCK, â Ðirector of
thc Terrs Fourdation for the Arts, ord
RONALD GIDIVTIZ' q Dircstor of the

Terr¿ Foundatitn for the Àrts'

Plaintiffs,

v.

JUDITTI TERR-A, a Di¡ector of the

Terrà Fowdâtion for tbc Arts' PAUL
HAYES TUCKER, a Director of the

Terra Forurdation for the futÊ, ALAN K.
SIMPSON, ä DirËctor of the Terra
Formdation for the Ans, NAFTALI
MICHEALI and the TERRA
FOIJNDATION FÖR THE ARTS, an

lllinois NorFor-ProIit Corporation,

Defendmls

THE PEOPLE OF TIIE STATE OF
ILLINOIS 941ç!. JAMES E' RYAI'I,
Attomcy Gcnctal of lllinois,

Pìaintiff-lntevenor

JUDITII TERRÀ a Þirector of the
Terra Foundation for the A¡ts, PALJL
ff^AYES TUCKER, a Dircctor of the
Tcrra Formdatiqn for thc Art$, ALAN K.
SIMPSON, a Þireotor of tlre Terra
Foundariqn for thc A¡ts. and the TËRRA
FOLNDATION FOR TIIE ARTS, an
Illinois Not-For-holit Corpomtion,

Defendsnts

sâ/r ffeÐa)

IN THE CIRCUIT COTJRT OF COOK COIJNTY, ILLNOIS
coLINTYDEPARTM;Ñi,-cir¡¡¡cBnvDrvI$oN F I L E D

JL¿ >A¿ LIAV

No.00 CH 13859

sEPzSzm

"f#ilãH,,nlBtä8ff,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFI9$MEW
oF EMERGENCY MOTIpN FORTEMPoRA'RY RESTRAINING ORTIERAF{D

PR.ELT MINAR]I INJI]NETIPN

NOW COMES the Plainriff, the PEÖPLE oF THË STATE OF ILLINOIS ex rel. JAMES
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E. RYAN, Atromey General of lllinois, and in support of hÍs Emergency Motion For Temporary

Re.straining Ordtr and Preliminary Injunction, and states as follows:

TNTRODIJgIION

Plaintiff is requesting that this Honorable Cou¡t enter an order imposing a Tanporary

Reñaining Order and Prcliminary Injunction on Dcfendants JI'JDITH TERRA, PAUL HAYES

TUCKm,.AI-AN K. SrMpsoN, and rhc TËRRA FOUNDÄTION FOR TIIË ARTS (hereinaftÊr

*FOIJNDATION'), irrconjunctionwith itsComplaint,whichPlaintiffhâs ñlçdinthisçasepursuant

to the Charitabte Trust Act (760 ILCS 55/l et scg, (1997)) (hereinafter'thc Trust Act') and hi¡

common law duty to safcguard charitablc assets. Plaintiffis seeking to prevant Defendants Êom (a)

mismanaging the Terra Museum in Chicago to crçf,tÊ the impression that lhe museum needs to be

closed; þ) seeking to çlose Tcrr¿ Museum in Chisago and transfcr the art to some othcr location

outside of Illinois to further their own personal goals; (c) attempting to rcmove employees and

directors ofthe Mussum that opposed the self interested acts aforesaid and to enablc dcferrdants to

çafiy our thefu plan of moving or trånsferdng Tera Museun from Cticago to a location outside of

Illinois contrary ro Illinois law; and (d) endangering the asses of the Terra Fou¡rdation, as well as

to preveat Defendarrts from engaging in ongoing violations of the Trust Act which Plaintiff h¿s seÌ

out in his Complaint-

Plaintiffis sccking injunctive reliefto prevenr Defsndants from holding any f,rthet ¡¡çstings

ofthe Foundation's Board ofDirectors, until a nerv board is constituted ; taking any action to clect

or rrtnove any mernber of the Board of Directors or changing any corumittee assigilnent or

governing insmrments; taking any action to close the Terra Museum in Chicago or movç Terra

Foundation or any of its ass€ts outside the State of lllinois; and taking any other action contrary to

thc by-laws of the Terr¿ Foundation.

')
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AR'çUMEil{T

A Ternpormy R€straining order is approPriate in this sase in ordsr to ptotect charitable

assets held by the FoUNDATION and to preveüt Defgndants ftom çngâging in my fru.ther'breach

of their fiduciary duti€s ild misus€ orv/ast€ ofcharitable funds. such irtjunctive relief is necesssty

to pfeservË thê slâtus qug Pending a hearing on the câse to prevent Defendânts fiom effectively

divostir¡g rhc FEopLE oF TIIE STATE oF lLLINols of rheir charitable interests in the

FOTINDATION, and closing the FOIÍNDATION's Illinois facilitics and moving the

FOIJNDATION to Washingtotr D.C. in violation of the Trust'e Purpose' Plaintiff is sccking this

injunctive reliefpursuant to his statutory and common lew powers and duty to protect and safeguard

cha¡itable assets and to ensure that monies designated for Charitable pwposes a¡ç devoted to thci¡

properuss- SuchreliefispropertmdertraditionalçommOrrlawstandardsofequityandalsobecause

such relief is etprossly authorized by a statutc undef whish Plaintiff is suing'

r. l rnupon¡nv nBs
@ $I cHAIUtABTn Æsnrs lxD rO pREyË'Nr

rnlrn_.r, ¡n tiU,e IL_ARI{ ANn Loss O- n il{lSUsn or CHAIUTASLn FUNnS.

A Ternporary Restraining Order is an emergency rcmedy issued upon a sulrrüary showirtg

ofthe necessity ofthe order to prcvent imrnediate and ineparable harm. lstantoqy. Citv of Chicago.

177 lll. App. 3d 5?4 (7" Dist. 1988).) A tanporary restraining order requires only a sünmary

showirrg by a plaintiffthat thç order is necessary to prevent immediate and irrçarable hamr and that

there is no adcquatc remedy at law. (Id.) It is well çstablished that a Pârty seeking a Temporary

Reiraining Order is not required to makc out a case which would entitle him to relief on thc mmits'

but nceds only to show that hc raises a "fair question'' regnrding the eústence of his right and that

the court should pr€serve the status quo until the case can be decided on thc mcrits to prçvEnt

J
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immediate and ineparable t¡arm. (Buzz Barton"& Assoeiatps-hç iequlflltË' 108 tll' 2d373

(1985.); Srantonr-Çiry_afcbiç4sq- n7 nLApp. 3d al 524.) A motion forTemporary Restairtirtg

Order is properþ grnnted on thc r¡ncontrovcrtcd facts of a oomplaint' (Id')

In the present action, Plâintiff has filed a complaint alleþg significant wrongdoing by

Defcndants rçgtrdtng the misuse of charitable assets. To salrsfy the requirements of a Temporary

Reetraining Order as requested in Plaintiffs Motion, all Plaintiffwould need to show el cÕmmor

law is (l ) that there is a "fair question" regarding the eciste,nce of the PEOPLE OF ILLTNOIS' ri8ht

or intcrest in the charitablç sssets at issuc hçrc, (2) that thc Cou¡t shor¡ld preservc the stahr quo to

prevent immediate and incparable harm, and (3) that there is no adequate ranedy at law' (Staoþn

v. City of Chicago, l77lll. App. 3d at 524.)

Â* Thc PEOPLE_gF ILLINOIS llave A Clear And Ascertelneble Right To
Thç Charitrble,A'ssets Itr O
Reg¡lrdiug The Plql,nttlls R¡Eìt Or Int$re! In the Terra Foundrtlon.

At commqn law, the PEOPLE OF ILLINOIS are lhe ultimate bencficiaries of cha¡itable

tn¡sts and cha¡itable assets held in Illinois. (tn re-Ecleús-sil,€åE l7l Ill. App.3d 916, 920-921 (1"

Dist. 1988),) In this coilrection, it is well established that the Attomcy General's authority under

thc Charitable Trust Act to protcct a public charity to prev€nt or correct abuses cannot be deded.

(P.So¡le v. National A$Ji--qrug ft 124,In. App- 3d 2ó9,276 (lr Dist. 1984).) The Attomey

General is the sole officer authorized to represent the People of this State in any Iitigation in which

the PEOPLE OF ILLINOIS are the real party in interçst pursuant lo. article V, section l5 of the

Illinois Constitution (In rc Estatc of Stem. 240 lll. App. 3d 834, 836 (ls Dist.1992); Peple¡r

National Anti-DFug ÇoaliÈon. l24,Ilt. App. 3d 269, 275 (1't Dist 1984)), and it has betnjudicially

recognized that the Attomey General is the proper representative of the PEOPLE OF ILLINOIS in

all actions conceming the enforcement or adrninistration of a charirable trust. (blg Est4lç-O[.I448,

4
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t Zl lll. App.3d 9t6,920 (ls Dist. 1988); Peoole,v-.llational Anti-DrueCoalitiou, l24lll' App. 3d

afZ7S.\ Since, at common law, Ìhe PEOPLE OË' ILINOIS are tho ultimatebenoficiary of charitablc

assets and prop€rty held for shar¡table purposçs, the Attomey Ge,nerat of Illinois has standing to

enforce charitable trust$ ând to see that charitable frmds arc applied to theÍr intended charitablc uses'

(People v. National Anti:Drug Coalijion. l24,Ill. App. 3d at275')

In the prcsent ection, tho PEOPLE's Complaint has alleged specific facts showing that

Defendants havc engaged inmultiple acts inbrcach ofùeirfiduciary dutiesto thçFOUNDATION'

and a need to safeguard such charity. Taking such allegations as tn¡e, as thuy must be in the absence

of an answer to the Complaint, Plaintiff hæ clearly satisfìed the requirYment of showing the

exists¡rce of a "fair question" regarding the existence of Attorney Genc,ral's right or intuest in

charitablç assets wrongñrlly taken.

B. The PF-OFLE ]Vtll Suffer Immed
St¡tus Ouo Is NotÈc¡eruqd.

As already stated, Plaintiffs Complaint allcges that Deferrdants hâve mi$nanaged the Term

Museum in Chicago to crÉätÊ the impression that ths ffiuseum needs to be closed; have sought to

close tl¡e Terra Museum in Chicago and transfer the ärt to some othcr location outside of lllinois to

fu¡ther their own personal goals; have attemptcd to remove employces and directors ofthc Muscum

that opposed the selfintcrested acts aforesaid and to enable defendants to ctrry out their plan of

moving or transferring Terra Museum from Chicago to a locatiort outside of lllinois coilträry to

Iltinois law; ând have endangered the assets of the Terra Foundalion. The injury that would be

perrpetrated on the FOLINDATION and its bcncficiaries the PEOPLE OF TI{E STATE OF

ILLINOIS would be to ineparably deprive them ofthe benefit of the art collectiort hcld at the Terr¿

Museum in Chicago. In effecf without the imposition of a Temporary Restraining Order, the

5
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pEOpLE OF THE STATE OF ILLINOIS will zuffer a loss of at least $450 million in cha¡itable

assets, and based on the allegations ofpast wrorrgdoing, will be prevontod from tdy discovering

thc extent to which chadty has been harmed. Only the imposition of a Tanporay Restraining Order

peirdingthe holdingofahearingorfirthetactioubythe Courtwill enable the PEOPLE to safeguard

the charity which Defendants have wrorrged.

C. Therç Js No Adcquete R-e.pedy At Law-

Plaintiff s Complaint alleges that extensive harm to the public at laryo has occurrcd, the frrll

extent to which is unklo$,n at the present time. The Complaint shows that while Defenda¡rts have

engaged in multiple acts ofwrongdoing against the charitablc tust, Plaintiffdo€s not loow the frrll

exlent of the wrong committed by Defonda¡lts and fherefore needs an accotmting at equity âs part

of the relicf sought. Furthermore, immediate and irreparable injury will occur in the absencc of a

Tcmporary Restraining Order. Plaintiff hes alleged that the FOUNDATION, and the Defendant

directors ùe at risk of çscåping out of an Illinois jurisdiction. If injunctive relief is not grailÊd to

prevent Defendants from divesting the PEOPLE OF ILLINOIS ofits charitable interest, Defadants

may succeed avoiding a need to fully accourrl a¡rd the PEOPLE will never }now lhe full extcnt to

which they have been urronged and may be permanently precluded from recovering their assets. The

public has already suffcrcd injury in that Defendants have breached their fiduciary dutics to thc

FOUNDATION. If€quitablereliefisnotgrantedimmediatelnthencharitywilllikelysufferfirrther

in that funds devoted for public benefit purposÊs will ncver reach their intended charitable

destination. Bccausc the full extent ofPlaintiff s injury is as yet unknown and bec+use the dsk of

irreparable injury to Plaintiff is so grcåL there is no adequale remedy at law that will cu¡e the harm

caused to the PEOPLE OF ILLINOIS. Only the imposition of a Temporary Restraining Order wi ll

enable the PEOPLE to safeguard its charitable interest.

6
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II. TIIECOURTSHOpLDAIÁOGRI{I{TAFIIÊLüI{INABYINJUI\¡CflONB,ECAUSE
PI,AIT{TIF'F-.{
AUTIIORIZE"D BY A STATUTÊ.

In addition to s tçmporary r€straining order sritere.d based on cornmon-law equitable grormds

as aforçsaid, â t€,mporary feâtraining ordet and preliminary injunction should also be entered

becau.sc Plair¡tiff is scclcing injunctive relief pursuant to spÊcific statutory authority'

Traditionally, the equitabte remedy of preliminary injunotion is granted where plaintiff

shows: (1) he has a nght which nceds protection; (2) he will suffer ireparable harm without thc

protection; (3) he has no adequate rernedy at law; and (a) he is likely to succeed on the morits.

(ßeoniÆ, 13 I llt. App. 3d 575, 580 (2"d Dist. 1985); People ex rel' Edgar

v. Mitler. I t0 il. App. 3d 264,269 (4ú Dist,l982).) However, because Plaintiffis apublic official

or body seeking injunctive reliefpursuant to a statutç, thc requiremetrts ofthe stêtute äuthorizing the

injunctive retiçf control rather than the traditional equitable factors enumemted above. (Pcoole¿x

reL Hartisarly-Slianos, 131 lll- App. 3d at 580; Peoplq ex rel. EderfiJ,Mille{, I l0lll' App. 3d at

269; Peoole er r€¿ Carpentier v. G ,20111,2d?72.276 (1960); PÉonle v. Keeve.n, 68 nl, App.3d

91, 96-97 (sth Disr.l979).)

Corrts issue statutory injunctions to public bodies to restrain violations of a statute becaus€

irreparable hann to the public at lage is presumcd from the starutory violation alone. (Peoplc er reÀ

Hafigan v. Stianos. 131 lll. App, 3d at 580.) To impose a preliminary injunction when a statute

authorizes injunctive rcliçf, the plaintiffneed orrly allege and show (1) that the therc has bcen a

violation of the statüte by tho defcndant and (2) that the plaintiff has standing to bring the actiory It

is not necessity to pfove irreparable harm or the absence of an adequate remedy at law. (Eëlg!gy.

Ke¿van. 68lll. App.3d at 97.)

In the instant case, rhe Attomey General is seeking ilrjunctive relief as specifically provided

1
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for in the Cheritable Trust Act. Plaintiff has brought suit against the Þefendants secking injunctive

reliefpul.suant to Scction I 6þ) ofthe Trust Act, which authorizes injunctive reliêfir cirsumstanccs

whcre it is ailegcd that a charitable trust ne€ds to be protected or a tustcc of a charitable trust hås

engaged in a brcaoh of fiduciary duty. Section 16þ) provides:

"Sec. I ö(b) lJpon application to the thancery division af the circrtûl corrt in which the 'lttorney
General'oit"[o thoi a char¡table tntst neiú t, be protected or the tnlsteeat of a charitable

or1ønizdtion or t1¡rsf hove engøged in a b¡each olfrtfy¿ary dury towørd the orlanízation, and

iniurräiieretief andre,"ovat ol"lch tustees ís sought,t\ Coyn¡hall sercise its díscretion as the

iq"ities require and mr¡ as þort of the ínjunctive relieJ, and arter a hearing where such ù"ustees

"iralt 
hwe a" opp"iunfíy ø tie h*;4 appoinl temPoraríþ or permanentþ a receÍver or additlonol

trustees þ protecl ord'op"rafe the orgen;zatìoi and may temporarìly, or as ultìmate.relieffor

breach of iuty or tö prorcct the trust, pemanently remove any charítable organìmtion's !tuslç$,

"orporoírofir*rs, 
iirccrors andmemûenfromofice andappoìntreplacemetls toprotectthepublic

intercst." (760ILCS ssltó (199?).)

l. fþC Pla¡nfiff Hâs, Prcseutç.ù I'a
Strtutory Yiolations Of The.Itlinois Chrrltgþle Trust Àct W.hich Enfiüe¡

Pþintiff To Iniuncfive Relief Pursuent To Statute'

Plaintiff-Intcrvenor's Complaint has sufñcierrtly shown thät the Defisndant has snd continucs

to violate provisions ofthe Trust Act thereby entitling the Attorney General to seek injunctivc relief.

The Complaint alleges that Defendants multþle actions of breach of fiduciary dury coristiftte

violations of Scction l5(a) of the Trust Act.

In support of such allegations, Plaintiffadopls and incorporates the verified pleadings ofthe

Ptaintiffs GIDWITZ and BLNTRCK, who ârc currçnt directors of the FOIJNDATION, ¡nd who alleged

arrd vcrify that Defcndants JLIDITII TERRA, PALJL IIIIYES TUCKEP" and ALEN L. SIPMSON, have and

are engaging in actions ulha vires and against the htcrest and purposes of the FOLINDATION, allegbg said

Directors are:

a) AgËrirpti¡g to causs the closing of TM operations in lllinois conrrary to the long standing

promisc of its foundcr that such would be an institution for thc public here in lllinois.

Attcmpting to gain posirion and self recognition in a Washington DC charitableb)

I
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c)

organization in exçhilge fsr thç dclivcry of ths assçts of TM, thc tcrmination of opcrations

in Chicago and the and of a Terra müscu¡n in tl¡e Unitcd Ststes..

Attenpting to cause the closing of the Terra Muscum operations in lllinois conhary to its

narne sakes, Mr. Dur Tena's inteltions ând Suggesting a uSe Of its assets cOntrAfy lO Î¡e use

Dan terra intffdcd.

Grossty mismanaging Terra Muscum in a manner that has tcsultcd in the loss or turnovcr

ofalmosthalfiheemployccs,includingkeypersonsrcsponsibleforTerra Musdurn'sday-to'

day opcrations and continued sucsÊss;

Ca¡¡sed the ¡rimary individusls in charge of security at Tèrrs Museum to quit resulting in

an inexpcr'icncedandr¡rdentaffed security sta-fÏ, which jcopardizcs thesecurity ofthe $100

ffiillion of art displayed and collected at Terrs Mus6um;

Permitted a director ofTerra For.ndation to Êngagc in a confliot of interest in representing

Ttrr¿ Formdalion at a¡t auctions while, on information and belief, representing thc interests

of private clients st the same auction;

Expending significant monies on lhe pr.rchaæs of a¡'t without obtaining the input or

epproval of the Board of Dircctors or the Çollections Committee chargcd with the

respon*ibility of aûvising the Board of D¡rectors on issues involving art acquisition;

Attcnpting to irtvadc c¡rdowrncnt funds rcstrictcd to public art cducatisnal purposes for the

unauthorized purpose of acquiring an:

Bypassing the lawful authority ofthe Bosrd ånd the Executive Çommittee in qerating Terrn

Foundalion.

rñ/astefully incurring excessive legal fees by refaining inexpedenced counsel in replacernent

of Terra Foundation's long-standing counscl; and

Mizusing the art collection of Ter¡a Foundation and allowing Judith Tena to personally

possess a¡d usç museum art items and in a manner that placcd thc colleçtion in danger and

I

d)

e)

Ð

c)

h)

i)

J

k)
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jcoPutdY.

As a coruequÊnce of the aforesnid, violations of the Trust Àct have occuüEd änd üe

oontinuing to occu¡.? which violations a¡e verified and supported by the Verified Complaint of

plaintiff$ cID\ryTfZ and BLNTRCK. Deferidanls are thcrefore subject to the injunctivc rclief

authorizcd rmder section l6(b) of thc Trust Act for violations of the Act.

2.
Iniunctive Relief In Thl¡ Mattet

Having shown rhat the Illinois Çha¡itable Trust Act expressly authorizes injunctive reliefin

circumÊtùrc€s \\rhef,c it is alleges that a charitablc trust neÊds to be proteoted or a tflrrtee of a

charitable trust hâs engaged in a bre¿ch of fiduciary duty, and having shown that the Plaintiff has

presented sufficient wide;nce to show that the Defendant breached his fiduciary duty and violafed

the Tn¡st Act requiring the monies he wrongfully took to be protected, the Plaintiffmust also show

tha¡ he has standirrg to exercise the authority given to seok injunctive relicfby the Illinois Cha¡itable

TrustAct.

The purpose qf the Châritable Tn¡st Act is to assist the Attorney Ger¡cral in carrying out his

coûrmon law powers and dutics to enforce charitable trusts and to see the application of their funds

to their intcnded charitablc uscs 124, Ill. App. 3d at 275.)

The Act is inteflded to give tho Attomvy Gcueral the tools with which to discharge his

responsibilities. (ldJ As statod previously herein, the Attomey Generål has becn judicially

recognized a$ th€ proper representative of the State, which is thç ultimate benefìciary of charitable

assets collected and held for chariUble purpo$es, in all actions conceming lhe enforcement or

ndministration ofa charitablë br¡st. (h¡cEs!ôtÊ !ill.aa$. l7l lll. App. 3d at 920; Peoplçr,ltlalionaù

A¡ti-Drus Coalition, 124, Ill. Àpp. 3d at 275.) At common law, the Attomçy General is charged

l0
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wirh the dury ro sce rhat cha¡itabl€ frmds are ãpplied to their intended charitable uses. fi$') As

noted earlier, the rigbt of the State, acting through the Attomey General's euthority rmder the

Charitablc Trust Act to protcct a public charity to prsvetrt or corrççt abuses of charitable asscts on

tho PEOPLE's bchalf carmot be denied. (tril at 276.) Furthermore, Section 16þ) of the Trust Act

specifically aulhorizes the Attorney General to seek injrurctive relief in circunstances whEre he

alleges that a charitable uust needs to be protected of the fn¡stee ofa charitable nust has engaged in

a b¡esch of fiduciary duty and he is the proper plaintiffto seck zuch rclief-

For all of these Feasons, Plaintiff has standing to exercise the authority given to sÊ€k

injunctive relief by the Illinois Charitable Tru¡t Act-

3. T 
he Attornev Çeneral llas $atisfied A.!l RÉûulrements fpr Iüjunction PUfsustrt

To Ståtgtor-v Aqthor¡ty And Thls Çourt Shotrld Issue A Preliminüa Iniunct¡on'

Becausô injunctive relief is authorized in thc lltinois Charitable Trust Act, there has becn a

violation of that statutc by the Defendarrts, and tbe Attomey Gerreral has standing undçr the statute

to bring an action for injurrctive relieÇ Plaintiff is entitled to a preliminary injunction to stop

dcfendants ûom engaging in harm to the public at large, which harm is presumed from the stailtory

violation.

IrrPgg@,68Itl.Àpp.3d91(l979),theAttorneyGcneralbmughtanagtionto

enjoin two defendants, Leonard and Agrres Keeven, frrom violating certain sections of the lllinois

Envirunmental Protection Ast. ThË trial court rcfi¡sed to enter a prÊlimilrary injunction bccasse the

Plaintifffailed to allege or provç facts showing irreparable injury and lack of an adequate rcmedy

at law^ (Id. ät 96,) On appeal, the Appellate Court determined that bccause the Statute in question

specifically authorized the Attomvy Oeneral to seck injrurctive relief, he needed only allege and

show that thc thcrc had becn a violation ofthat statute by the deferrdarrts. (!{. at 97.) Since the

1l
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Attomey Gcncral had already preselnted evidcrce sltowing that the defendants failed to obtain an

opçrating p€n¡¡it in violation of one section of thc Äct and that they were allowing tõnsûts to

gçnerate wastev/at€r u¡ithout a permit, the çourt held th¡t a preliminary injunction was rr¡aüantcd.

grt-)

Similarly, in People er rclHartisâû-y-Eliang!, l3l lll. App- 3d 575 Q'ti Dist- 1985), the

Attomcy General so¡ght a preliminary injunction against the defendants for violating the Illinois

CqnsunerFraud Act, which authorized theAttomeyGenerel to emjoin anyperson engaged inaüade

or commerce who engaged in rmfair or deceptive acls or practices in the conduct of that trade ot

çommefrË. (l3l lll. App. 3d at 580) The Appellate Cou¡t fornd that the Plâintiffhad alleged

sufficient facts to show that the defendants had engaged in unfair and deceptive acls in violation of

rhc Act. It rherçafler held that a preliminary injtmction was appropríate becâuse the Attorney

Gencral necded only to allege and prove what the statute required in order ls obtain thc authorized

injunctive rclief. (!{, at 58t-582.)

Like Pcople v.I(æven and Peoplq,v, Stianos. the present actron conccms a requesi for

temporâry injunctive reliefpursuant to ståtutory authorify that provides for injunctive rclief, Such

conduct, describcd in detail in Plaintiffs Complaint constitutes a breach ofthe Defendarrt's fiduciary

dutics to the charity and a violation of Scctions I 5 of thc lllinois Cheritable Tmst,A,ct and injurtctive

reliefisauthorizedpursuanttoSectionl6(b)ofsaidAct,(760ILCS55/16(b)(1997).) AsinPeo'ple

v. Keeven and Peoule er ¿ql Hartigan v. Stianos. tho Court should.enter a temporåry injunction

against the Def€ndånt to prevent ongoing and continuous ha¡ur cause by Defendants' violations of

Illi¡rois statutory law.

t2
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CONCLUSION

Fqr atl of thg rcasons statËd horein, the Plaintiff, the PEOPLE OF THE STATE OF

ILLINOIS ex rcI. JAMES E. RYAN, Attomøy General of Illinois requests this Honorable Cornt to

grart its Emergency Motion for Temporary Restaining Order and heliminary Injunction-

THE PEOPLE OF TTIE STÀTE OF ILLINOIS,
er¡e¿. JAlvlES E. RYAN,
Àttomey Gencral illinois

BY:

FLOYD D. PERKTNS #99OOO

BARRYS-GOLDBERG
Assistant Attomeys Gorrcr¿l
Cbaritable Trusts and Solicitations Bu¡çau
l0O West Randolph Stroet, 3dFloor
Chicago, Itlinois 6060 I
(312) 8l+2595

l3

16di-000240



Jun-25-01 l5:16 Fror-VERNER LIIPFERT

13:3s 3126844749

20? 371 6279

TERRA FT]UNDATIÛ{

T-33? P 002 F-435

PAGE A2

IN TEE CIRCLfiT COURT oF COOK COIJIITY' ILLIl''fOrS
COUNTY DEPÁ.RTMENT, CHANCERY D[1rISION

DEAN L. B{.JNTROCÇ aDirector of
rhc Teffa Foundaiou for tbe Àrts, and'

RON.+LD 0IDWITZ, aDirector of the
Ter¡a Fouudatioo for the Arts'

Plaintift,

v. No. oo cH ßø5q
JUDffi{TERI*A" a Dirçctor of the

Terra For:¡dation for rhe,{rts, PÅTJL

IIAT.ES TUCKER" aÐiregto¡ of the

Tcr¡a Fouudedon forthe Afis, ÀLAl'¡ IC
SIMPSON, a Direstor of the Terra
For¡ndation fc¡r the AÉç, NAFTA-LI
IdICHAELI and lhe TERR.A.

FOUNDÀTIONFOR TIIB ARTS' an

an ltllnois No1-F_or'runt C*wdlo.

. .---',= Ðsfcndaffs

!: ;; ....] .,,). .EMERGENCTNIûTIONFOR

. .: .-"r.:-l:-=-. TEI/ÍLûF+4YRE@

PlaiûrifÈ,Deanl, Bu:rrrbckf'Buntrock') sndRou8ldcidwÍæ("Giòrie), Direetors ofrhe

ïer¡a Foundation for É¡c *Art ("Tcrra Foundation" or "For¡ndatiø'), by their Arornvys, Quinlan &

crísham, Ltù, respeafrllyrnovetfus cotmfor üecnry ofatmporary resrainibg Þrdertom^ãiat4j'r

the s¡øzs guo uutil this Corut ca'. rulç or.themøi$ of pl'tllT' ciai¡rs' S¡leciñcally' Plâiätiffs

seekauorderrestrainiirgdefe,ndætsfroro- (1)holdingalillegalmceingafthe¡or¡lrdatioo''sBotrd

r' ,.. i.;', i.',,i.. ...::. r,:-l----^.!^--++l+

"f 
Dh';*úîry fóf Uti. Srndây, SeF-ÊErbï Z, zOoo; (Ð tati¡€ ay action at the a1ual

Board of 
firc*ors ï*t scheduled for Tucsday' try t6, 2000, to electsrresÛee ally

membsr of the Bsard-ofÐireeto¡s ædtaking actionto change any cormnitrËÊ assigrmcnq (3) closing

)
)
)
)
)
)
)
)
)
ì
i
)
)
)
)
)
)
)
)
)

Þccl5é)¡*
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the Tera Muser¡m b Chicago; (4) tausfening any assets or ærvrork of thc Terra Musa:nr or Terr¿

Fcund¿riou ouuide of the State of lliinois; @d {5) taking any +her action coquary to the by-laws

of the Terra Foundahon, ail until furthq order of Court. In suppor[ of this nrotion, plaiatifft submit

theirVerified Complaintandthe exhibits Eüâchedtheretq and tbeirmerrsmtrúrm of lewin suppôrr

of this motion, and firther state as follows:

I . By this acü,ce B untock s¡d Gidwitz scck to enjou acfcndar¡ts' coatinuing ìmprcpen

andrilâsteful conduct in co¡-nection with thc "'anage¡¡eut ad opcratíon of the Terra Foundadon, e¡

illinois Ért-for-FÉofit corporæion dedicated to prcscrr"ing ånd exlibitiug Americen art, and to

promoting the apprecimion and lvarcness of A-mecism a¡t in lllinois ad, spccifiøIly, the Oricago

area Br¡nuock and Giú¡¡itz r¡e both directors of the FsuÊdation corptitted. to furthering these

specific inteodrd goals of the Fouodation as recognizedin ít migiÐat rticles of incorpc'ratioo

2. Conmary to tåe iutmdedpurpose bfthe Fmtrdådôu, defcúdtr$ have talcea va¡ioru

actious in fi¡rtherance of a plan to gain contol of tle Fouû.datiotr andusË its asseu to cffiry out t¡eir

çwn personal agenda In crrlsination of úis improÞ*r anA U"gat plao, defendma bave, iu violation

of the Foundation's by-lawt, suheùrlcdaBoæd ôf ÐireÊ4ors'mceringforthir Sr:nday, Sepember. : . . -:,.." :' :

2rl, 2000 in Freoce.

On i¡formation aod bclicf, defeudæts plro to use the Sepember Zat 200Q r¡¡9dng
. .,t",:).'ii .,:,:,:.:':,1-..' ,'''. "; l '"' -:r''

J

to ïçmoyeBuntrockftomtls Board ofÞirecto¡sbecar¡se of his persiste'trcriticiF,r, of d-sfcndants, .. .,. ,, . ,,

mismanagemæt ¿:rd waste of a+eÊs of Èe Foundetion and their im¡ropr efforts ti close_ú¡. ..,, , I

Çhícagomrssu1as{ ouiuforyl{qg$tetie[ dcfeullf inqggto¡q,e-thÉ!q]t@c26ttctting .

ro voÌe p clcse tne_.!9undæicn'1 !-nicago Mu_1p,,aul,-.:o the For¡ndatico,and ie a€sçB.tq. ,,

WashioerÆ+ D.C,

Doc:15É94¿
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' 4. ¡1s set foni. below and in the acccnnparryiag memora¡ùrn of law, Bunrrock and

GidwiÞ meetAl the requisitc elernmæ for theissuancsoftemporary i{unfüvsrÊliefimdei.I1änois

iaw. The issuance of aternporily res6ainíng order is appropriæewhere the facts dcmsûsü'aæ a.fair

question" that ( 1) thc parry sccking relicf has a proæcted righq (2) thc parry wiII suffer irqparable

iaiury i f injrmøive reti ef is not granted; (3) the parry has an inadequaæ reoedy at laq and (4) there

is a iikelihood thd ¡hÈ party seefuing injuoctive relief will succced on the merits. Tierncy v. Yillage

ofSchannhurg,l82trl..{pp.3d1055,538N.82d904,907(lstDisr i989). Moreover,aleú¡U}orary

restaining or¿er is properly issued where ít is nècÊssary to meinuiu the stah¡s qtn, Peøple's Gas,

Light & Coke v. Cíty of Chìcago, 117 Tlt. App. 3d 353, 355, 453 N.Ezd 740,747 (lst Ðìst. 198r).

Hcré, each of thc above factors is rret

5- As directors of tbe TårraFoundatisn, Brmtrockand Gidwitzpossess aprotectible

righr in rhat rhey me e:çreesly authorizedthat by Secrion 103.15 óf rhe Not for Profit Corporuion

Act, 805 ILCS 1 û5/103 , I 5 to "enjoin the doiag of any att or acß cr thc traüsfer cf real or personal

properry.by or to tåc corporratior-" i :

6, PlaiutÍfß will also suffer irreparabie iqlury rrith ao adequate remreÈy at 1aw if

terpporary rnjuuaive relief is uot ganted in this case. Under illinoís lffi, "âtr hjrqy is irreparable

u¡henitisofEuehenafiïerlatthemjuredpartycâffiqtbeadequatelycompcusafedlorwheudanreges'

cannot ba measurcdby ary pecuniary sta¡d.aró" Falcan Ltd- v, Çon's NatI Beverages, Inc., !65

I11.lpp.3d8I5,820,5?0N.EZdS3I,E35(lstÐi$t,198?llA.V.ChætstmCo.,Ir,t.v.Chæterton,

I?8 F,3d t, 8-9 (5th Cir. 199Ð; Petrzitlcav.'Gors.cak t99IIL A¡p-3d120,724, 5561'l.B-2d 1265

(Zd Disr. 1 99t) (finding thæ showing irreparable ha¡a. 'is tb.e ûost cotunotr method of proviag aa

in-adoquatc remedy ar iarp - ."). Withouttlis Courr's iuterveotion, dcf¡ndants will be Éee to closc

ÞÉit5B4¿ 3
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the Ter¡a Museum in Chicago, thcreby violat'ng the pt;rpose of the Form.{ation and depriving the

people of ltlinois of theintendedbenefis of themuseuül Al improper closing of the nuserrnwiil

also result in a foss.of jobs, as well as loss iu gooórill of bcnefaotors ø¡d. parrüns. Moreoveç

firsctors Buntrock ¿iqA Ci¿ut¿ wül be uuable ro fulfill their fiduciary duties to preveot the

mismanagernrat of the Foundation by defeirdart wi¡ho¡rt injunctive relief Êom tåis Court

7. Euntrockand Gidwitzalsohar¡e astroûg Ìikoühood of succ"s- oa the merits oftheÍr

underlying ciai¡ns ageiust defendens. Notabiy, plaiatiffs âre rot rÊquired atthis junctrn'e ro "make

out â.ca$e that would entittc thern to reliçf ou rhÊ merits." Mister v- A.R-it' Partnershíp' 197 IU,

É.pp.3d 105,553N.E.2d1L52,1155 (2dDisr I99O). Rarler,theyncedonlyraise å"fairquçstion-

abourtheercistenceoftlreirrigbtsaadthe¡ædforthisCourütopreservethesîatüsquo. Stantanv.

cítyof chícago, 177I11.¿pp.3d 51g,523,532N.82d 464"467(lstDisr 1988)(holrlingthata

piaintiff only uced show a'fair rþestiorr"). As detailediu the accompaoying ro¡q¡¡rmd¡m of law, '

Bunuock and Gidsrità rÊise more tbaa a fair quesuon as to the following claimsr ' l

ì Thattbep,:¡poned meeting of the Foutdafion's B oard of DirectOrs scheilulcd

forthis Sunday, Se,ptemberz4, 2000 isr¡nls'rful andviolative ofthe by-laws

of the FcruudatÍou beaeu.se (1) uotiCe of the rneetiag wæ uurprwided in the

forur and m¿n¡sreqnired b¡¡ theþJaux; (2) notice was not provídedty ùe
Seee13ry ofthe Eouodstion a^s required bythçby-lrys¡ and (3) the rueetiag's

sole pr.npose ie to Êonúrü! clection¡ for directors of thç FOr¡¡datíøn prìar ta
rhe sàhe¿¡¡iud as¡:rul mccting, in violæion of ttr"e by-iaws. '' '

ThattheTêrra$oundatiouforthc,A¡eiSacharitahleccrporatiouesta.blish0d'
under the laws of the $169 pf Tlf in ois for the be,lreût of its citize[s, and that

'undcr lltiûois lav, thé tlefe,ndants ca¡qot Uke aay action co¡rmry to ihÈ ' ' 
-'

Foundadou's charitable puqlose. 
. , .i_, .

Thattherncsrbcrs oftheFoundãtion'sboardofdí¡e¿to'¡s o\ÁÌeañdutiâry duty

æ the corporaticrn and its benefa¿rtors topresorr-othc csrpo¡ãte assets for u5Ç : .

in the stated chaipble p¡¡fpose of tho corporation, and th^* _defcndæts'
misuauagemeat of the Fãrrnd¿rion aud theh efforts to depnve ths people of '' t'

A

Ds1569++
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Chicago ad the Stå¡c of lühois of the Tçr¡a Muserrm arc cont-dry ro the
purpcê fø which the Foun,latioû was formed and violatc the fiduciary
duties of dcfeadans.

That defeuda¡¡s' efforts to close rhe Ter¡aMuse¡sn in Çticago a¡d Entrrfa.
its asses our of state, as 'øell as rhe exctusion of Buntrock ftom rhc Board of
Direstors tô faciliråte this closurË aud ra¡sfcr of assers, ue ultrøvires acrs
of the corporation ad are therefore void

8. Finally, the balAûcË of h"rm iu tbis case clearly weighs in favsr of plaintifß and

suppcrrts the issuanceof teurporuy irfunaiveretief Þefcndanewili sufftrno bamrifaternporary

restriliniIrg ordrr is euærcd to presavc the sta¡¡s çrc in rhig çsss. Oq the otber hæd, plaintifß aud

thc publíc u large will suffcr Featly íf tbis Corst does uot m¿intain ùe sta¡¡s quo- As discrusçd

rrore fuIly in plaintiffs' mer¡¡orandurir of larv, if piaintiffs arç alloç,ed to cany their impmper plans

to fruirior¡ ùe chsritåble purposô of rle Ïorurdatioa will be frustraæd, jobs will be lost, æd the

peoplc ofthe State oflllinois, Eswcll as thebeoefa*ors ofthc Fouudatiourwill losear:aiqu€ ceûür

for AnreriCan.A-rt if the Terra Muscr¡m in Chícago i.s closed-

TVIIEREFORE, plaintiffs Dean BunnockandRcmaldGidwitzræpecrfullyre$¡estttstùis

Cor¡rt ester æ ordcr temporæäy restraiuing md cnjoirring thc Terrl Foutrdatìon and all officers,

directors md employees of thcTerra Forurdation, including, but nst limited to Jtrdith Terr+ Paul

Hayæ Tu¡kcr, aad.A.llanIC Simpson, aswellestËi¡dpaties withknowiedgs of this order, including

Neftati MichanlÍ, Éoar (1) holdinx an illcgal rncethg of thç Fouudation's Bord of Diractorr

schedrfed for this Surday, Sqprember 24, 2000; (Z) takhg any action a¡ the annrral Board'of .

Directors tqësting sÈeduled for Tuesday, Septcmber 2612000, to clect or remoË aûy mernbcr of

theBoardofDirectorsandtakingactiontoch,ogeauycommineeassiçment(3)closingthslsa'¿:. ,

Mr¡seuminÇhicaeo; (4)tu-dnsfeilbg úy ãss€tsor a'twotk ofthe TEr¡¿lvfqseulorTËrraFormclation

5DEç;156t*f
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outside of the St¿te of lllinoís; and (5) tåtciÉg ary other acion ccúrü-ary io the by-laws of rhe Terra

Foun.l.rÍor¡" ustíl ffftber order of Court, aswell æforany othrrrclieffijs Courtdeems faireadjust,

Datc& September 27, 2A00

Resper{illy subrnittcd"

DEAN EIINTROCK a!¿ RONÅIÞ GIDIVTTZ,
Directors the Terra Formdatíon for tåe Afis

Brt
Oue of Their Attorneys

WiIlisER Qui¡lm
Janes R Carro1l
Michacl I Rotbste¡u
Jamæ.4. Nieü'iara

Quinlan & Crisham, Ltd.
30 N. Lasalle StreÊt, Suite 2900
Chicago,IL 60602
(312) 263-oeoo
firm ID No. 33745 '

.. ;,''r'"r ¡ r
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ìri ¡ttotn"y cËnËrÀl of lttinors' J

¡9¡ P)ainriff"Inlçrvcno4)

Ï, illJrrntt**,a Ðircctororthe )
l.' t*.itiioun¿ation for rhc Ârt$' )

'i"i 
p;Ili idÂYEs rucKEE, 4 Di¡ecror or )

:::i ;;--i"; r"undation for the.A*r')
ii"i i'ùi¡- ¡il smPgoN, a Diçector or )
;;;i ;il" i. t* Foundarion for thc'{rtsr)
Ïi iläilrERllA rouND¡rroN ÍoRrHE )

i'ã ¡nrs, "t lllinoís Not-Fon'Profir )

¡rel corpor¡tion, )
nn Dcfendanrs')

lìi rRÀNScRIPT or FRoÇEEDn.;GS-had inrhc

rør abôvc-Èntitlcd causÊ on thc 25th of $eptcmbcr'

à*ì ¡.o,20oo'at 2:37 P'rn'
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Paqe B

rrt THE ÖOUHT: Good a'ftemoo¡'You rnay bc

t¡l súrcd.
iJ rxu ct.ËFlc Êunr¡oçk vÈrsusTËrr¡'

tÁ] 00 CH 13S59,
* - -ffrg iounft Is svcryoûc here? I ¡¡r told q¡e

ini *et" wîitinB fol út'4'*orncy GÈncrâl' Is

m cverYbodYaowhcrel
rer MFl. CAHEÖLLI Yes' $if-

ij iHE cOUÊT: would you stcP uP and idcntify

¡ro¡ yoursclves, Pkase-
ìr t' ' tUn. CnltvtM: Yoür IIOnor. rüy rlâttrc is Tcrry
tri Cri** rtom tfîintto¡ & Süawn- I wts btforeYour
ì,,i Hot ot on Frida¡ and I rcslrël to tsll Your Hotror
i,ü *n"o I rf,i$ed the questioo thet onc of rhc ns$cd
iro rl¡int¡ffs. Mr. Gidvitz, was a clicilt Þf
ì,"i ivinson ¡. Str¡pn âûd hc miEht re¡sc the issuu qf

ir¡ conJlicr and ûot ç'ilivË ig hc will not waivc the

i,"t conflic¡- So we arc wirhdrawi¡g in favot of ttrc

trrl frrm of SidlcY.k:tuntn.
tzot THE GOUHT: Okây'Jus't' {¡ait ôûe nrorflerit+

izrt pleasc.md lËt's start, ro sÌ+kÈ it eastcr for
,= ihc reuorter, stârt oD thc right side,plcase'
;i MH, RoTHSTEIN: Michact Rorhstein on bchalf

ITTÅNS(jIìITJT O}
,<

t¿¿t Of rhe plaintiftb.

tlBl Mr. Fcrkiru
rrer MR, PEHKINS: Ycs,Judgc, Floyd Perkins a¡d
Fo¡ Barry GolclbcrÈ on behalf of rhc PêoPlc of thc

¡21¡ $rarc oflllifiois f,rtd rhcAnornËy ôcrlenl.Ve
(12) are hc¡e or¡ a rnotion to inrÈrvËnÈ aîd bring our

tflt comP¡srff. a moúon for temporBrY rcstÉlftng
¡¿r¡ r:rdcr,Ïfle sËnt ovËf courtesy

trt tltB. ÛARFIÔLL:Jrrncs Carroll cn bch¡lf of rhe

¡u1 ptainriffs,
Fi 

' 
MR. OUINLANt r¡çilliarn R Quintan on bchelf

¡r¡ of thc ruovlntr, Plainriffs'
iq MH. MULAÇ(: nonald Mulacli sn behalf of
rcl Jamcs Tcrt'¿, thË so¡Ë ttuwiving son Qf Dan

¿ Terra.$eckinÊ to intervcne.
(E THÉ COUBT: Is thcrc I pËtiliori to iilcrvcnc
tel fronrJamcs?
rr0l MR- MULACK: I dq have thst,Your llonor'
i,ti THE couET: I havÊn't gan€n thare¡ith all 

.

i'¡i thc thirrgs thât h'.¡ve corfle in in thc la$ couplc

Itc) hours.
fr1ì MR. MULACK: I hand that to thc cortt sow'

i,ti THE ÇouHT: Hrs cvÈryoflË geen thrt orrel
rrçl MB, QUINLjN: Ycs,Yot¡¡ ÞIonor-

Tr4 THË ÊOURTT OkaY-KccF goíng-

¡¡ Yourllonör,
THE COUHI: I ùn just üyint to Ê,et

*verybody idcntificd, Ohy."{¡d ws have
Mr, Gidwitz,

MH. CAHLSONI No,Yout Honçr-Iam Stevc
Cülsos Èom the f¡m ol Sidlcy &¿ustin, hcrc
solely ötr Þehalf of the TefiB ¡oundation fot the
Àns.

Tt'lE COURT: Okay.LËl mc tcll you whar I
haw reccivcd, On At:d¡y, as you knoq I hrd
gflly the compldnt aÊd en c#rergtnÊy motiori for
lcmpürâry rc$reinints ordcr and e mÈmo¡¡ndr¡rn in
suppon- Latcr thlt efternoot I ftceivcd çûpiËs
of c?$c$ fto¡n thc plaÍadff,

Toda¡ this morning, I reccivcd from
Sidley en oFposrtiötr to the cmerycncy rnotiÞn for
a rcmporery rcsËa¡fling otdcr, and tha¡ was
fullowcd by tÏe,{romÉ}¡ Ccnefll'$ ffiotian to
inrerycne es ¡ fiÂttcr Of rigtrt, thc ArfOrncy
GËriEral's comÞlålût, the Ättorncy Genc¡at's

Frl c¡l)Êrgcncy mouon for ¿TRO, thc ÀftornËy
taq OcrrËral's memorandum ia suppon of it¡ modon,
pt and rarcs tbat wËrË i¡ there, l glready had or
Ëd aEeadyreãd.

trÉ)

Rot

l?t)

fll J rcceivcd about hrlfan hourago,thc'
rq plå¡ntiffs' üÌodon to dísquali-ty counscl, and

¡v¡ itrar is seeking. to dìsqualify Sidlcy & Â$9tin,

¡r¡ and rlso ptaintiffs'reþly, which h:H Mr'hrnËs
¡s¡ Tcrra's aflitiavir srtrçhcd to il.fuld I htvc
lgl jurrt now reccivcd Mr,JarncsTer¡a'g ËffcrEÈncy

m þetition to iruer+'cnc as a mencr of right or.
¡ri ircrrrrissivcry, and t essume thcrç is ¡n inirial

¡q plcading?
¡ro¡ 

- 
MR. MULAGK: Thc¡c is a rnodon aHrchcd,

tr rl You¡ Hqaot, and v¡c didn'f hâvÉ limc to pruÞarc a

trzl complâinÎ, bur we havc â morion for tcn:potary

¡s; restr:rining, ordc¡ trackinE, thc ta¡lgucBe of thé

Pagê 5

Page ê

ttt
IE

t4t

fsl

tel

r¡t
(8t

lEl

t1q

u
zt

lr6l

114

trSl

lltl

onc thal is beforc thc courr nt thc F,lessnt
6l rimE

THE cOURTT Okay,
Ecfor¿ wc rtÂrt with any of this' I

nccd to fitrd out who is rePlc$Êffing who, and
mostly we havc to find oui who i$ rcÞrcscndng
the dcfendants, I rake ir rhat rherc i$ no

coun$cl herc rËprcsctlËi¡8 any of rhc individual
dcfcndants: is thst correct?

MR' CARLSON: Às fâr as I know' thet is

I14¡ corrËcqYour Honor,

I
PageS.f'agcs (4)

copÍes,
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.AL V

GOURf: ^A¡d 
wc hBvÊ Sidlêy rcprescnting

Ieundationl
N: That' s cotrtcqYou¡Honof,

cOURT:.4.ûd Yoü v/ant theÉl not ro do

¡e¡ is th:rt rightl
¡ MR, QUINLAN: Thâr's r¡Ehr'

rüt THE CÖU RT: The exceutjvc commincc is

F)

t4
14

14l

tsl

tûl

Ist

tsl

not whcnürey haYe â fiaftËr that nccds

l) lcpfçÉefËtiofi 0!' I dÖû't knot¡/ uwc sÈfe

na rctajned by !il otr¡cçi, or ofñc.ers of thÉ

trfl Foundeuon or cpctlywho was involvcd irr thc

5l

Fet

nn

llsl
t"ol

t¿+l

it or rçld it.-- -Mr.Qulnlan 
isâbsolurely **ry+91 I 

.

"--t 
etJt"pt"sÈÄthg lny of Ûtc individu¡l

ã}cr.dentsl r arn herc soielv on behalf 
^of.thc .

Fou¡datior\and I bavc b€ea rctained' Stgley Õ(

¿LiÃ'uàt út*n rctained solely on behalf of rhe

lióu¡datio".l would ¡hi¡rk ¿$ an ordiuery
tråão oin."o of ¿ co¡Püretion a¡e enritf ed

ioËoG *,-tcl ro lcprÉsÊnr thç corponÉon

PêgE I
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Psgã 1 1

På96 12
Fage t0

til farmal votc ro sËË rvho shoutd Ect ovcr here to
rir refiÌDomrv rcsrr¡ininE ordcr es such on Fridey'

ä \ir; il¿;ä aliieo orãer trlt therË wasn't going

iri * n. nit r,"ühour ¡n+eÚn6 on Sunday' S" thlÌ
,. l.fr onlv rhE Ëfecutive com¡nitrÇc'who posslDry

ìri .i,,li hate mcr,As I scc it' evcryone ocists:

Marshalt, Paul Tuckc¡,Judith Tcrn
Bunr¡çck.

resooncl?
rrtR, oul¡¡ t-A¡l' Your Ëlonor

should havc done, r¡'hst gtc h

|æl addrc$$ed

I rhink whâl thçY
ave bcë¡l lfrerthÊm

abour

F]
isl

14¡

tst

m
tst

tgl

¡l

lil)
F4
[131

t14)

llq

t?11

to do all *long, is follòw thcir rcquhcments

;-t¡;t,h; *.tiÉtcs o¡ ;ncorpomrion and the

orocest rhcy followed in the pãsri nam:lyl
iounscl is only appoinrcd by thc bÛem-ot .

direcror¡ snd has oûly bËcn îPpointEd Þy tnÊ

fet

þ01
FloLLr And Mr- G¡dwiÈ'Iu MR.öÀR

Ron Gidwit?,âs wcll.
tr4 MH- OUINLAN

trãt Tl{E COUÊT: ThÊt e¡esn't in Your môt¡oo,

¡r¡ Okcy, So

Itq any kind
rwo of tlc fivÊ didn't gcr Fglicc of
of s mcËtiÍg-

trst MR, AUlNLSN: They clcarly didn't gct anY

ti¡ oQticË, âl lcast tnto of the fivë.

trE THE CO UFIT: Was therÊ a mÈffin8 of rhc

nct Executivc Cor¡r¡nincc to rcrain SidIcY?

sol MR. CA BLSON: Your l{onoç I cerurot ânsg/Ër

Izrl thÂr guc$iôn' Sidtcy wÊs retainÊd úrouBh onc

t??l tf my PÉ'fincrs' Susan sþnc.I don't scç

borrd of directors in IhË Þ¡¡r'
That's lhc ÞIocÊdure that ha$ bÉcn

rorråliäori *ã ivcq''l¡odv wa-5 appoìored'lrhen
'Wihstôn & StrÊtvn wrs âPPointed, whqn Mßyer'

árã*o *.t nppointÈd'Àlt oË thcsc appointñÊnls

uii uv tns bo'aid ofdircctors lr is the onl)'
äJi *n ¡" done,It i5 only invífitrg all thc

*"LUeo ,o ÞefticiP¡te in this' Surcly' rh"I 
- ., ,

could havc had a conJercncè,gurclT lhcy coulo

¿["o*t *tit, ând sucly rhis isgue coutd bc

Stcphanic
rnd Dcan

That'$ what I am
lrerc is rh¡r thÊl âfc

rBâtlY arBuíng
continuin8 ro ds thc veËY

they ru$
just torlcn this modÇn to

{241
hevËn'r had ¡ chance to

¡El rhing rhÂr we luvc argucd about bc60rc,

thi6 â$ thcir ewn their çwn

.t"\l. Esqr.fßE DEPoSITfoN sERvrcE - (filC,{GO ltIirvIJ'Scri¡Éo

pcßonill

(5) FagË $ ' Fage 1'2
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tll pcrsofial ñrãd-A¡d -het'S whet thcy arc doing.
f4 THE COURT: lvhæ should thcy havc donÊ Ðn
Fl F¡irlãy rfr,erûooi. \tlhÈn thcy got scrvcd by )¡ou
(41 w'ith PapËrs rlur they wefÊ êç¡rling ovcr hcre?
p¡ How ShOr:ld thcy hßYc Solrcn a lawyef to get Over
tst hëre wiü¡in a half hour, wharevcr naÉce they
14 Bot¡
rq MR.QUINL.AN; Thcrc s,rs cor¡nsel at dïit
H tiffÊ, âûd thât w$ - !Ûinston & St¡awn qles

trq Cou4scl, gnd thcy did comc ovcr and appear-\Fe
rnt did scrvË thcm.Ànd wc did scn'c tleir
fr4 rËFstcrcd aBcnLBy tbe way,Your Hqnqr * qrt¿

nst l¡cy wcrç appointEd by ùÈ boerd, By úc 'w'â)1
tr{ Your Honor, rhough, all of chesË ¡hings aft not
t151 ourproblcfns,ThËy chose re hpld çhis imporrant
Fet mccrin8 in Francc,The fieËdüÊÊ.lhc strrr¡¡I
¡r4 annual mcËt]ngs arc no¡ hdd in France-
lr8) whcr wc f,lc doitS is thc tü'rÐ !ûôst
Ir4 ir'$Þertânt thinss tekin8i phc,c hcrc;¡rarnrly,
f¿q abour rïoyiflÊ out$idc of thc Statc of lllinois
tzr) and doíng aqåy wilh 1d¡recre{,¿t l+âgt ofrc,
p4 and uraybe tg¡e, who heve r¿iscd sigrúficant
l¿J) l¡sues. we do thi$ rn Francc..
lzli Do our coryorât¡ön$ ín lllinois havc

ur JimTc¡r¿ heæ.Wc ônlyfÐufld thcsË thillgs Orr-
¡a1 and,ycs, h i5 impropcr if those rypc of
Ft si8iJrificarir r}ifigs ând thosË thingr rhat go to
¡¡¡ the Wry cxistence of lhis Foundåúoflr ând i[s
tq ¡ln:s ls here in ÛIrnois, is beíng - trking
tq Pl¿ce ifi Fràrcc, yEs,lherC iS sarncthinE *Te¡ìg
m wirh rhar ft should bc raking plâcÈ herË iî
iq ilinois. in ftotrt of the Þublic ifl lllinois, in
H ftont of úcAttornÊy GcnËxal in lllinois, and

íf tlcsc iszucs a¡e goi¡rg to bc discusscd and
r¡ sorncbody is gotf,g 10 try to movc this out of

nq lüinois, it should be donc hcrc whcrc cycrybody
Iifl knows whac 15 ÊoiriÊ orl.
t14 The äpÞointment of rhis counsel ín
nq ùis in$ânçe is cr(âcüy erhßt i.r ßoing on ¡n
trE tcflil¡ of EÌ¡É riJ.ûniûg oJ tlris Foundtrion, and
nzl ttat is wber we are arÊuing tbôut..{fid Your
nel Houor is sugg,es¿ing thât somchss¡ this is unfüir
lrer to thËsc pcoplc,ThËy surely could hire people
taot ro rqprÈ$enr thc¡nsclves, use rhcir oqrn monc)r tÇ
t?11 do ¡r, to rePrcsenl rheiroe.fl intÈrÈs1.S,\løhat I
t¿4 t¡n suBgç$titg hcrc is that Sidlcy &Ausrin, who
Ëel pul?orts to repre|icuÎ thr Foundation, crnnor
lz*l âlÈuÈ the ça$ç on bchalf of thc individual

4PåÕå PügË rG

flt rhcir annuâl meedngs ìÍ Franee? N+.
H And ¡o wc didn't know ar:¡thing rtbout
fit rhe process or prDÇedure of what s¡a$ Boing to bc
t¡t ralring plaae. so r¡¡e efld up in Frenç¡ s¡ thig
rÊt ileÈtiÊ8, rvhich i5 a oicç Eocia¡ placc ro havc Ã

tft mccdng. bu[ wh¿r we find out i9 thÈ two most
t4 cr¡tical rhin8s úlaE arc reklng PlåcË, ere

tst tãl,iin8 placc rhcrc,our of thc light of the
pt prcsli,out of thc lighrof rhcÂnorneyGenerrl,

Ìlot rì ür of rhÈ tight of anybody, i4 Fßris, Fmncc,
f!)l for tn annual nrccringof rhis üaturÈ.And yôu
pz¡ rre suggcsting -t,ot THE COURT: Is thËrc rnyInirig wrongvrith
(r1l haviñg ân annual mccting in Fnncel Is rh¡t
¡rs¡ prohibitecl by law? Thcy hlvs ¿norber ¡nuser¡m
trEt uvcf rhÈfc,They havc anothcr ProPcñy-Afe
¡r¡ any mcmbcrs of t}ris board upsÊr this Èeë¡ng Bot
{ret callËd in Frqnccl
rrst MR. QulNtÄN:YQur llonor,nobody hatl any
f¿ût idcr what rwas going ro lâke ÞlÂce, åÉd thst is
t¿lt Frhilr Êvcrybody ¡s upser with, end thåt is thÊ
tæl irnportant thing hcrc.That is whet cewed
pr¡ cvcrybody to bs concçrnüd.Th¿r is why the
f¡¿t Attomey GÈner¿l is htrc,That's why we have

trt membe¡s who ere being charged witl: ,geriorts

t¡¡ mãrrcffi.Thcre ir a di¡eÇç C9nfliçt,

lt4)

THE COURT: I dorr'r sec en¡hing in hëre
r}tar - ;

MH, OUINLÄ,N; Thst's wh¡t thc n hOlc er8umËn!
is abour ls.Yoür Honor-

Tl-lE COUHT: - rhar rhey are aryuing
$omcthinE on bchnlf of ùc individual
dirccrors,

MR. OUINLAN: Tbqy eç är!|uir,Ê thát thc$Ë
îrc noÉ ulrre vl¡es afis, rhnr rhcst pcoplc
didn'r Én€iâgë in ult¡a yi¡cs âcts, that thËy arc
doing nothing otf¡cr tlran whlr rhcy arc
authorizcd to do,That is * rhc Fonndation's
porition on that i.5 rually ncurrai,Your Honor.
The Foundat¡ofl'$ ÞosiLion is pmtcct tlrc
Foundarion and ro prortcr rhc Foundarion's
intcrcsL

And ir is rhe gâfi+ e$ when the Çity of
Chicago is charged wirh reprcscnring policc
oft¡ccrs who havË bccn chasgcd with eçting
bcyond thc scopc of their amhoriry.These art
allÈÉErio¡rs of irìtendofi.âI âctÉ.wben e PolicË
of[cer is charyed w¡th Û¡aL the Ciry of

f3t

f¿¡

(Ët

l8t

m
tBl

H
0)

1)

sl

sj

5j

4

E

t?rl

ì-
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P+ge t9

rhcm.TheY rIrusÈ bc indirrdual dcfcndant$ who arç tr
havc a Four¡d+tion drat is outside

ttt
Faris, end I

tzt
cf Faris.ìle

tB)
q¡ill sâY Þßtrs'

Thc Fou¡rdatioû 15 tocated
t{ MR. QUINLAH:

fltlnoì$, k cerrnot
Is¡ therc,Tlreir situs is t¡l
(q be. moved ftorn ]llinois oürcr rhan changÍnE; thc

m aÍidcs of incorpomuon,

tsl THE COURT: And I heYÈ rll the mcmbcrr of

Þt it, 5hãll'elre ffãY riBht now of thc board, i5 gut

ilq of rhÈ counû),; is
GUINLANT

rhat Êolfcct?
r¡ MR. Mèrnbem of rhis ate thc Public

ttÊ'l for ûrc Stâtc of llllnois,
tt$l THE COüHT: Thc ¡ncmbers ofûrc boerd'All

members of ihc brr¡rd today arc nor loc¡terl in

(tsl

ticl

IrBl

llel
t¿sl

têlt

PÐge 17

couflsel.It is fhc

4l

iì"1
ii¡
(i0¡

fr4
f¡01

Izrl

t?41

PûgÐ 20
Page 1g

rrt Èonling in tÖ reprèseÍtthe Foundarion'

iri :-'î¡L docsn'i rr:gwcr Êhc questions of. . . - -

,l.n" i'irl.. iiiend¡nts. But Mr' Gidwitr did knorv

il ü; $di;i;-;l;d to coñË inrorrüilÉron &
,É çrnwr1 ro fileet his oo¡c+ion thrt'Winston.&

Ël ;i;-ï i"*J u 
"t"ni"t. 

ond Mr' Gidwi''' and I

ii .l-l¿ bÉ swcrn on this.' raiscd no objccúotr to

ìri sirä.tJi*, fcrlrhcv had a çon'flicr'¡nd I ;

,s 
; ïg'åú¡ffiî,:î:1lîff"i'i ff lï.*i100nu,o

ìtìi rn"t. ór -""rse, I t¡lkcd tq Mr' Gidwie' ros.' 
-.

lrzi ilffi ihtt hc had pçrsôo¡l i+sucs with Sidlcy

;;.i ;J,h;t" are pcrsonal nürücrs in whidr Sídley

iili CtJ *ñiJs.n id hi* l" 'r''' nast and nuv

i.'i i"ï*1î;;ni¡n in thc fi*uçe'He sâid hc wou¡d

i*i "i".tli. 
rhat objcction- f queried hlrr âbout 

.

l; ffi: tildil no, o'ot'o chc þrocess issue' which

ì'ii ì' iia*rv *hât I ärn arsuing i9o* 111:-'.T"'
itrl no, it"lti¿"<l in any process' He'is unls'arc or

i.o üo*.tt*t *erc appointcd or wherhcr t'ltcrc w:ls äny

;i i:il oJ uottl *"?iing, anv kind or consçr ç¡ith

¡r¡ thing. wouldn'ç You?

r?r MR- AulNtÁN: No,Your Flonor. if -
rq THE ÇOURT: ü they'É donc somcthing over

14)

tsl

l6l
m
tsl

l8l
(rol

Frl
t12l

I lsl

tr Èl

t1Êl

tzd
t¡rl
r?el

l¿31

12E

F1)

anybody,
THE COUfiT: Ler's go

t?1)

You w'¡nl to

',fÆ-''

íffi
{ffi
r{ffi

i [Éit

EsQt]rRs DEFOSTTION sEKVrcE CItrCAC'O Mis'Ü-ScriPto
(7) Page 17 'Page ?o
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Fl MR, QUINLAN: I gucss I am oot $uggcsti¡ts
m e+ythin8 Yoru Honor.
ts¡ THE COURT: I am.uying ro Egurc out,
t"¡ sbould I hæe e hc*nng tod+y with nobody
¡s¡ rcprcscnring, able to ullc on their side or gJcc

tq rhÊ bËst of what I have gorr
rn MR. QUlt'lL¡N: Vcll,Your Honor -tE ME. CABLSONT Thsnk you,Your Honor' for
tE yourçaüÉdsnce,
lrot MR. QUINLAN: You ktrow. wil¡ xll due
n r¡ rË,qpË{t Your Honor,I don'r r}rink Èey could bc
tla hcard..å.fld I don'r ùi¡k it is a problem thrt
Ir3l J¡ou havc to wôrry rbaut,The Froblêr¡ thãt hîs
tr4t ro be rvoried about is by thc dcfcndenrc who
ilq'have been cherged wìth illcgal îctil¡ities rhat
(r¡ï (hÊy h.xvs ÊngeÊed irr, atd they hrrc continucd to
tr4 Ën8a8c in ir by tying ro hire cou¡$el to
trål rçprËsçm thc Fouadadoa and i:rdjrectly
tìel represeût thËm.That's the rcrl issud.They
po¡ arc using Sidley &Austin'S rëprcscntation of
¡ar¡ rhc Founderiou to tepresent thcrn,That's what
lø| is wrong.
Fst Sidlcy was nor properly appointsd
ta¡l bccause ¡¡eï mÈ5Ì h¡vc chostnto pick up the

TERRA FI]UNDATION PAGE ø8

fr) rcprcscntËd by itdepcadCnr cÊungÊl, Somcbody
H has ro srep up *nd repre$cnt them apart ffom thc
rsl FouûderlÞn,A¡:d q¡c shorrldn't be herÉ worrying
¡+¡ rbout how they Eo about BÊni¡g rhis counscl
$ ovcr hçrc, Eesily, tÂlk to atl thc mcmbcrs,
p¡ inelude thc pcople who shoutd hf,vc bccn iocludcd
ra i¡ ãll of Èese dtcisioss all a.long,lhís can
m bc rc¡olved.
tcl I am nor rr¡¡ing rc 1ake unf¿ir

¡01 rdrrantagc Of the Fouf¡dation.Th¿r's norrhe
rl i¡sue here.And I ukc no cxcepri'on to Sidtey &

ÀusÈin,bü Sidley &Austin,lrhinE, xs being
goo4l lâwycrs and bcing good mernbÈrs cf thc Ber,
should bc iusr eE coqçefirËd a$ I am abôur thc
Þrocess about how tbiç hes becn donc, Counscl
himsclf says hc hes ao ldçe how this has bccn
dong, aud I can tcll you rhar my bôard. rrr)' trourd

tt$ mcülbers wcrc not ptuaicipenrs, and they âre On
Fq the c.tecutive cornsrittcc, snd ncirhcr w¡s
l?sJ Mrs. Da¡cT who i¡ al¡o oû thÈ board of
Izr) dirrctors, So rionc of this ürÃs discusscd s¡irh
I¿el úlcm.
tEE THE ËOURT: lcr mÊ jìJst ask. I know you arc
t¡¿t not in Ther'$ the nerl itËm öf busincgs.

I

PsgB ¿t Fog"

PâEe 22 Pago ?4

n: phonc and call and say, Sìdte¡ wc arc hiríng
ta you.Thcy crnnor do ûat, I úink wc should
r¡j have morÈ cot¡cËm about what thcy'rc doing-
tct They chose tD bc in Prns-Your Honor.We
B d-idn't ChÞ$ç Ìo bc ¡n Far¡s.\vc did.o't cho$ë tO
t¡t adtlress çhç$e r$$uËs in Paris.Thcy choose to
,r4 edrlrcss rhose issues in Psri¡.
fEl what wË arc asking you tq do i9 to
F¡ Íay this. (o givc us and the 

^norney 
Gencr¿l

f :ol cime to provÈ our ca.$c o{r thçsc scrious
ll rl lllcËrrÍons, Ând somehow q¡Ë'rr worricd about
¡rr¡ wlg¡¡s¡.e¡ nor wc art Fufting âfl inÊtf¡vrnicncc
ÞT on rhcsc pcoplc who havc bcen çhargcd with thcsc
lr4l activitiËs, rhat somehoçr' they had e problcrn
¡rq hiring counsËt for thc Foundation,
list I a¡su¡c you rhar will not be t
fr 4 ptob¡tm. It tmy be â ltrobl¿m in lermri of whar
lr8l thç Foundation can say in rrrms Of reËrre+entin8
nyl thern or in prrticipating in any way in the
fiol dcfcnse of rhcm for rhe ällËgations ûrat havc
tsrt brcn rnûdË.
wI No corporarion can do thet-+nd thcy
Fat can't undcr thcsc circumsances propcrly
F.) thcm.Tbcy rrc suÞÞosed tô bc

¡r¡ Lrt's f,ssumc )¡ou xne in, Mr. Pcrkirrs,
nl oû bchalf of the Ànorney Gerient,
frl ¡s thc.{ttorney.General joining in this modon
Ft to disqurlifY¡
fit MR. PERKINS:JudEc, we did not prcparc rhat
tet morion and,rhercfore, we did not rca.lly focus
¡4 ön rhat issuc.rüfc arc nor as f!.mili.âr ü'ith âll'
lsì rhc ftËts thåt comc to thc ¡ssue ¡bour who chose
trt Sidley & Awtin, so q¡c find ou¡sclvcs sranding

u

hcre rhis r-ftemoÞn undersFnd:ng why thc
Þleintiff hc¡c is concctatd, ¡rndcrsnrr.ding why
rhe court is Ê{rnccrncd that the Fou¡daúoo havc
somehdy, I mn Îcll you rhis,Your Honot I
sÞoke with l*ryycrs ftDmMrycr, EtÞwn & Plart
todäy who tcll mc thcy arc still of rccord for
rhe Found¿tion rn thc probarc Frocecding ofthc
D¡n Terr¿ ç¡tatc. So I do know rhcrc arc othcr
l¿w f¡rrrrr in rlre ciuy that hrvc rcprcscntcd this

trsl Found.atjon for a period of time, and whar is a

¡eq very big conccrn to us, is thar wc hf,vc an awful
Frt lot çf issucs that arc sraninB ro pilc up, and
Íæt wc need to Êet sômc kind of order e¡rtcrcd
¡a¡ against the Foundatio¡r.
e¿) I undergandYour Honor's cottcÊrn rhât

Page 21 -Page ?4 (8) min-{J-scri¡rro ESQUIRE D¡¡rosrTrqH SERvÍcË - cHIc.{Go
16di-000254
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rir thc Fou¡rdadon have ¡ -; MR, çÀFLSoNr No obicction.
Ï ¡ln. PEHKtt'lS: - Iawr'cr hcrc this
'ii 

oftetnoon. I doÉ'r kfloqt if taw)'tr$ frorfl MayËr'

ro Brrwrt Ï{'BIlt tq colnE up here æ fr'Êll I don't
i i"ä* *ru.t¡e answciis rgthis teeârd'but I do

,i i.iã* t¡tt *c nccd to proceed againsr thÊ

* ¡otrnd"don rÏi$ eltÊríoon'
ii '-itiË 

oôuRTr rct's so bâËI{ to hst q'cck

tioi norot" rhis whole thing' wÐ6 filed'
ìt '; Tberc is a prcbø¡c casc, and Maycr'

l,"i n*** is thc Ëounsel who is æprcscnting the

,ri roundeuon in tlre Probltc esc?'
tt.i f,,ln. PEHKINS: Tbat's corrËct,Your Htflor'
;;; tge cOURr, ¿¡d Ù¡ccc is a lawycr who is

i..i .r*trtot. with ThÊ Foundetion assisdng thÈm

ìin inå aaøsing thcm in thie bôard mcctíng is thar

trat COrrcCt?

ì'ä 
--rvrn. penKlNS: Io ùe Pmbatc ç$tatÊ of -

aar Da¡ricl Tcrra'S proba¡ç c*a!e.
;;; THE couRT; Not jusr on rhaÌ, but r betieve

p2l it was lvtr. Griæru tolcl ÉnÊ thel thcrË'wÊs someone

r?)

t¡l
14)

fq
t€l

m
l8l

tÞ)

llsl
trü

¡1¡ ìs to bc thcrË at the board mccring lsmoriÞw?
MR GEIMMI .{bsolutely'Thcy ¡rt eu

reEEther ¡n a rtoü1 âbort rhe sizc of ¡his
col¡nrDorr¡.

THE touRT: Ok¡y..{nd is therc enyone' âny

ot[cr tfi,wytf trho is rhcrc on beha.lf of thÈ board

rrt the mtering in FßFce tomollowl
MH. GÊIMM: I au urulv¡arç of tbat,Your

Honor,
MR, CARLSON: Yolìr l{onor. I bclicve thet onc

of rrypanaers,Mr, fi.alph LeFiEr frorn our
NcwYo¡k ofEcc -

THE coURI: IIc q¡as sl$o rhcrc by inviedon
onÀugust ¿4th,

MR]cmlsoN: that's corecr,Your Honor' I
dont know thc dc¡ails of Mr- ItrÍcr's
invole'ç¡ne.ût with thc F)undadon, eithiL l do

know' however, Mr. Lc¡ner' I bclicvc. is acring
ss.ëounsel on rß reþted unttc¡t to the
For¡¡darion,^{n<l I don't bclicve ânyoflc hã5 evër

lta)

{ßI
IGl
tr¡
nÈt

t¿ll

F4
ßJl

objccted to M.r. LcrDcF of SidleY
assisting the Fou¡darion in that

THE êOURT: Okay'For *

&.{ustin
rcgerd.

tæl finm'tl¡inston?
w) MR.GRIMM: Yöu're corrÈct,Your'H0nor. MR-CAHLSON: And I know Mr' LcrnÉr is th€rc

PÊgE ¿ô
Poga 26

lr)

l4
ts¡

t¡!
(st

tË]

m
t0J

lîl
ll0l

nrl
(t2i

il{r. HËatwole. tl{-ff-t-q,¡-+l-e, who wrs hircd as

corfprarion counsËl for tht foundation'
fgE COURT Firsr namc is Mark?

MR. GRlh,/ll\,ll Mark-
THE cÖURT: And hc is ìn minutcs, thc

minutcs -
MB. GRIMMI Ycs'
THE COUFT: - of ùË mcctinginAugusr-Hc

cltËñded ¡hc -
MR. GRIMM: Hfe atrendcd -
THË CôURT: - board tntreting-
MÊ, GRIMMI - as gcnerel counsc] forthat.

¡rr becausc I spoke w'ith Mt LËrnËroverrltc '

14 weckcnd. .i

ü TllE coURTr So bosþ M¿Hcarwole ¡nd

roi tt'lt L.-*t trc going to bc ar thc mteting rhar

tsl rakcs Placc tomoffow?
ì" MF: caRLsoN: Ttrat is rny undcrswnding,

Your Honor.
TllE coURT:.d¡tl Sidley i3 hcrË' as fâr âs

vou irc cþncctncd, only rtprescnring thc
ioundadon and not reÞrescnring the individual

lil)
ItÊl

n3l

inrerÈ$s of aqy of the dcfcndantu?
MH, CARLSON : That's absÖlutely corrqct'

Yeu¡ Honor,In fect, I don't think tha¡ rIc
coufi fllc shöws therc hes Êven Þçen scrvicè on
any of thc indiv¡duals yct.Ánd I am ccruinly
noi here on bchalf of àny of the individuals'

THE COUHTI Okay, I am going ¡s çtçny rhc

motion tô dlsqu¡lify Sidley for puFÞoses of
todav. If tomorrow, at tomorTow'd boald mëÈtlng
in"tå ir a vole Ë-kcn and it tur¡u our th¡t

m
tst

lsl

rr¡r boerd mccting, Yes.
i'"i 

-i¡rg 
couRr:'o¡<ay. So thc ger:etal counscl

i,Fl rtt*nd¡ng aE lrl.¿st er the last time - wäs that

{r€r rhÈ lã5r ümc rhi bO¡rd mct?

;;;i MR. GEIMM: That's the lasr mcctins of the

itci uonrd bcfort thc onc $chedulcd fortomoffi'{r"
rrel Your Élonor.
iri 

- 
r¡llcOuRÏ: Thar wa5 au$usl fiù.Ä-nd M¡¡k

i.,i Hcarwotc, !Ië^e't.r¡t'o-l'È, wâs theri rnd hË

4l

l1ê)

11 7)

lr0l
trql

tæt is -tar MB,

fedt TRE
GEIMM:
COURT

Ply panncr.

- fromVinston,A¡d hc w¿s -
lRsl reÞËsÊntrtion i5

p:¡ SidJcy's rËÞÉsent,luon i$ råtified, thËrc is no '
læl issue rplraæocvcr , É it turns out that SidlcY's

nor rati.ficd ar:d ¡he board

sây$ wË don't rr¿il ßt leas[.wc have a

ffi
ffi
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¡¡ sin:arion whEro thc Foutrdarion ts rcprcseued þ
tat able couosel for purposcs of roday.
Ft f'¡lfi. ûUINLAN; I apprcciatcYqu¡ Honor's
t¿t concc[n and I apprccietëYgu¡ Ê{onor's dccision
tsl in this ¡rsrce¡..,{nd we, of course. v+'ill abide

¡s¡ þy rh¡a
Et THÊ TOURT: Nc?(t, to theAttarncy Gcncral.
tq PËtitroil e$ å fitåttsr of riÊht for leeve ro

H intçryene. Does e.DyotlÊ thirik ùâl r¡e,tnomÊy
trot Ocncral docsn't hn'e a mane¡ - doesn'g have E

¡lr¡ rig}tto intcwcnc?
rirt MR. CARLS0H: You¡ Honor.I lm not willi$E
¡ra¡ ro say that.Whrt I would say, if t bavc a

¡u¡ çhance, is I jusr rcceived lhcsc papcrs ar about
tr6t rloori roday, Obviously, I hevc had no
t10t opportunity to study thcm in any deail or to
n¡ rcvicw thc¡n witl¡ the Fouüdâdqrì irsef' I'
trel fnnkly wou.Ld æk the çor¡rt for ti¡re to resportd

¡rs¡ tc the periríon rc inrsrvenc, and I don't
Fot be,lieve rhat anybody will suffcr cny prçiudicc
pr¡ in any wa¡ bcclusc itts obvious on ti.c facc of
t??t thc papers, Èvcû rhe litde bír I qr¿s able ro

ø: lcok et thëm, thät they âre bâsicâlly â

øl dcrir¡arivc of tl¡c pleintiifs' ÞËÞËr$.They

(rl 5ran wirh rhc veriJicd, FupPoscdly Ycr¡ficd
¡4 a.llggrtions bf rhe complainr, rlrty seck for
¡q purÞo$es çf the TRO, cascndally rhc sarnÊ

1+1 ç[ieI, and,I would like somc rcJarivcly shon
lrl Þeriôd of timË ro rtspond ro rhc pctirion ro

lÊl intet1tfne.
m TFI.E couRl; Thc only isruc that anyborl¡ I
¡e¡ thinJc. might te.ke with th¡t, is the sundüds
¡s¡ t'or e TRO are somewhat diffcrcnt whËn thc

üoI .lttorncy Gcne¡al is hc¡c scckinE to cnfo¡cc I
tr! sran¡tc.fhcrc arË cËrtain thiûg$ thät doil't
na nccd to bc proverr, Thcy àrç just nslurned,

ltil IvlH. CARLSO¡I: Thnt rnay bc r¡uc.Your Hönor,
¡u¡ I. frankl¡ rhink that rhc argumcnt, thou¡ih,
¡rs¡ will pnlcecd cssÊnúally [hc samÊ, whcrhcr it is

rrq rorelty Mr. Quinlan arguing on bchalf o'f thc
rr4 índividual dirccrors who hsvc sucd, or whcthcr
lr¿l Mr, Pcrkins is invçIved in any wEy'

Irst THE C0UHT: Mr. Pcrkiru?
ir" MH. PÉRK¡NS: Judgc, wirh rc¡nrd to thar.

¡zr¡ Judge, we camt to rhis coun ¡a$ Friday f¡riding
t¿rl our rhc rhings that were allÈBe<l by certarn
ra¡r plaintifldircÊtars.WË he<l hcard sorrIË fÊcui

ta¿t about that, but we leârüed å great dcal of åcts

trl rhrougl¡. úosc papcrs, end it i$ reâl clc¡r tô
rat rhe.{ttornel¡ Gcnc¡al that t}rc ÞÈoÞ1+ of rhc
EJ Statc of lllinois nccd ro be in the case-This
t4t ú E cIãritãblc Frrst that bclongs ro thc
tsl FÊoFlÊ. âåd as our pûpüÉ rhêw, tht dirêctotr
tsl whb ars rhc di¡cflors of rhis Foundanieß rodãy.
n or¡ly Ësro of them wcrc diftcrcË a¡ thc timc ÞÊn
p¡ Teru was alfue eûd a d.ire$or,,{t the drne Dan
tet Tera,Iasr tirnc. in 19?6, when D¡nTerra q¡as

alivc and hc wrs a dircctor, thtrc were sr:(
di+etors. Only tu/o of tfiösc ÞroÞlÈ arË
currctrtly on thc boerd of I I pcoplc.And wc
havc I1 proplc r¡¡to havc only bccn stcwarding
this orEanizarion for a short pcriod of timË.
fhcrc ¡rc tcmific atlcEntions fmm sömc of thç
dirrcrors lodged agunst the others,ThÊre âre
feçrs ther ür'e .kflÇü, abqut çcnein ac13 of ûre
diæcors, particulårly Jrrdith Terr¿, that we
find arc action¿blcl and wc bclicvc that this
Eust is in icopardy *nd thË pnnciÞq¡ concerñ
and tlrc rcason it is of,en cmerEcnÊy riatu¡s,4Ë
panicularly rwofold.

QnË is rhc sedeus concÊrn rhar rhc
cçllecdon and the mårerials rhat are

'f
rl

'1.

FEgs 30 Paço s?

tr: comprorni¡inB tÌ¡c muscum'$ collefiiotl, are in Ùte

E hands of pcoplc who are no loü8cr ìmpugned wìth
Fì thr long.tcrm instþtíonel knôwle(lBe of this
tcl onilnizrtion,Thcy iæ new ÊmFloyees.Thc hcad
tst ofsccunÍy is nol thcrc,the ton8.term head of
t6t SÊCurily.We ¡tÈ 4oncerned âbouE whar hnppcncd
¡¡ ro rhe - whar is happcning ro rìc collcctior¡,
i¡t 1trc arc told lhnr pcoplc havç brOught the

ltrst
Itrq
lr'¡

col¡cctlon, p¡rts orthÈ collection to lhÈir
hgnreg.We are very concerue d abour whcrc the
collccrion ls. Wc rhink wc nccd quick rclíef to
escenain end eceourit forthc coflicuon, find
out c:øctly where it is and if ir i¡ all srill
in thc possesoion of.the Foundlrion.

In addidan, this thoughr ir¡ rhcsc

Þ¡Þçrs thâr ç'c rcceived on Friday and somc other
p4pers thâ( wÈ rnanaged ro obr¿in ovcr rhc
Ë/ÉÈkendr show thar rhcrc ¡! dcflnitcly tn iûtÊnt
by a numbcr of thË ÞçoplË on this tro¡td to movc
thjr Found¿tion out of Chicago, k's vcry clçar

¡ from thc paPers thet ÌhËre is a group of pcoplc
FuI who ¿re on that board, btr¿nd ncw to thlt l)oerd

rst ir rerfirs of running an institl¡rior of this sÖrt,

t21l who wanc rÇ movr it to Washin8lon, D,C., r+¿nt to

s)

I
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tr) €ombinc it rv'ith othcr orgaDi?f,t¡oris,'w"nt ro
ta lâke 5400 miluoD wtrth of a$sËts f¡om
rrl Cltlcxgo -
t ¡ THF CöURT: Thcyarc notallinChica3o.
rq MR.PERKINS: Well -n THE COURT; Some uf thcm arc f,kmdy i.u
14 Farif, corrÊËt?
n MR. CARLSöN: *bsolutcþ.fhcy arc in
rel Givèrny.
tlot THE HEFORTER: I'm soËY?
[rtt THË COUHTT cìvcrny.
n?t luR, cARLstN: G.i-v-c-r'n-y. MoDEt',s horBc.,

tlsl MR, PERKINS:Judgc, Tou arc corrËct. fumc
(141 of the aftwtlk is t!c¡e. Howcvc[, artc/ork is

trrt exchengËd bccârrse thÊ Pü{pô,9e Of e rou$cum i$ for
f it¡ pËople to scc diffcrçnt Picrurcs. If you only
tr¡ had 3 tr$rErin sct on thc wall forcvcr, pcoplc
It0t would oDly comc o!.cc and tl¡ey wçuldn't coülÊ brc¡(
Ilnl ag.ain-Thc8e muscurns ofren Éede ür pieces so
fa{t rhar rhe public geÉ e gÍÊeter a$ay of thÈm,
F1) YcE, rhere ffÊ sornË in lrafice, howevet -l¡zr THE COURT: Isn't the 450 r¡illior¡,thc
prl propËft.v in chicago. rhc Pfþpcffy ifi GivÊñy, íf
rllt I'm ÞronôuncinÈ it right. md t}te collcctions ar

nt fodayurçrëscivtdJürrc$Tcn:l's
H rlfidãvir qrhlch clËârìy sets rhât fofth- He s.ìrs

¡s¡ with hiS åthctwhËn it was foundcd,TT¡is
þI Foundarìaa ir a fa:rrily foundtd founderiotr in the
tsl flamc of Dil.ElelTeffa nho rråde hundreds of
lq millionr of dollsr$ â!d dotråled them ¡o an ert
m muscrun and IOCared ir hÊrc in the Clry of
¡n¡ Chicago, and we knew ftqm both his son and
tsl riËwspûpcreccoüuÉ and his acdon$, rhil hc

l1¡l

wenrcd that rôd$euË herÈ irl ChicågÖ,
To allow cefiârq peoplÈ to just dËcide

rhat it is bcfter that ir's i,l W¡fhington, DC. '

tbrt rnaybc tïc collcc-rion is mergcd wirh rt¡c
national gallcry or givcn to somc othcr
i¡rstirudon likË ÉömE othËç ãrt mussuçf¡ in

ncì r#rshingron, DÇ, and they will joit the bôârds
tin ard rhcy wtll bÊ paft of rhe social ci¡cle in
Fs) Wâsbing¡çn, DC, is ccrttir¡y rgainsT lhe
¡s¡ interçsr of the ÞÊoÞlÈ of thc Statc of lllinois.
eol THE GOURT: \Vc arc just ralking right now
Ftl âbôut whËthcr or not you occd to bc in today,
tirt MR. pEEKIN$: ltnd,Judge, rhcrcforc, wheürcr
Fsl Mr. Quìnlån can pcrsundc Your Honor and his
¡ra¡ clicnts havc enouglr frcrs ând âbility to

P,åge q¿ PÂgE 3Ê

Fr bôÎh Þlices? So it is not a¡¡ collEctions. Ir
pl i$ not all en.
Þt MR. MULACK; Cash and collefiions.
tit MH. FËFK|NS| Thc afi - I Ìhiûk the e+ +
Isl 180 million, sonrcwhÊft in that neighborhood,
t6t Thc monËy ¡s in thc 20O million p¡us ÊËÊÈ
f4 SituãÎion.
¡a Tl.lE GOI,JRT: Somc of i¡ is ¡cnl cstatc,
rcl riEht?
Itot MH, MULACK: Ycs,therc is reel esråÌe,
Irl also.
tr?t MR, PEHKIN$: TherÊ i6 reâl estatÉ.
trit MR. CARROLL: 30 to 4O rnilliÖn hcrc.Your
¡ ra¡' Honor.Ànd wharsvet Giverny is.
rrst MR. cAÊLSÖ¡l: It's my undersranding,You¡
trq Honor, that the Foundarion owns onc'rhird of dìe
fr4 real estate in the tosm of Gþcrny.Wc havc a

tr8) YÊff suþ$tâfltiãl prË$errcË,
tre) THE COURT: Go aheâd.Mr,Petkins.
r¿Él MR, MULACK: Tltat is âtr e]Éå88Ërdtiön, but
Frl thaT is ÊL-ey,

t?¡t MR, PEBK¡NS: In åny evcnt,Judgc. thc
fæt cËntcr hcrc is i¡l Chicago.That is whcrc Dan
F4t T€Fra intcnded it to bc,

ttl pe¡surdeYour l{oþoË, the pêöÞlÈ Êânnot dcpcnd
Ët upos rhat. So we, s/íth ell duÈ rÈgpeg1, wöuld
I¡¡ likc to rcprcscnl oursclvcs end our inrtrtsr
¡r¡ with rÊprd to this Foundruon in ¡his casc wiÛr
tq reEprd to thc allËEations. So wc bclicvc qre

1q definitely nëcd to bc in hcrc today, I don't
pT rhiflk ù¡ere ig any qu+rtion thât B'Ë h¡vc ¡ right
tB) ro bc hÈË.
ts¡ THE ëOIJRT: Tou havc bccn in this busincss

frs, âild th€ chilritablc sËction for a long rimc,
nrt Mr. Pcrkiß, righr?
rr¿t MR. FEHKINS: Yes,Your Honer,
trã¡ TH E COU ET: Âre ],Õu ãseare of âny c49Ê Lcaú

FhËrE thc coun cvcr s¡r¡d thcÂItofficy Gsncrill
q doesn't have a ri¡1ht to intcrvcnc in a casc
o¡ involving the çhr.ritåbls tru.ct¡
n MR, PERKINSI .A.r rhe Ëi¿l caufi level, â

ð fcw, Jud&c, which e¡erc revc¡sed in,{ppelJ:ttc
sl Court and thc Suprcme Coun has s¿id wc havc thc

right to bc hcrc.It is vcry clcar Ín lllinois
law th¿r rhc Àuorney Generel is. Tv'ith a fere
excepdon!, rhe only pËrÊon whe cen enforcc a
cbariteble Ëu5t. MâybÈ the åmily of .the

foundcr has a and IO
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Irt Ênfórcc r châfiteblc tfrJsç bur cçrFinly thc
H public ând t¡rc ÂEtofircy Gcncral's rrpresËr¡ÉtivÈ
F¡ hnvc a right-
t4t THE ÛOUÊT: Mr Carlrcn,I knëq¡ you afc ât a
tsl dis.edvÊnggc,You iu$t Bot tl¡ê pepers 5cv6rãI
lq hours ago,There eÉ quirE a loe I did gct
¡ through them mysclf this nqrnisg, as soor âs
1e1 thÈy camc, ald I am nor awarÊ of any case l¿w
pl tj¡at sily,r ùaf thcy wouldn't bc ablc to corllt

not h.,qnd in looking ar ell of thc cases rh;rç

trrl l¡¿ve been cítcd, includilg thc one ia * I thir¡k
p:¡ thcrc ¡s only onc involving anothcr mureum, tfrc
¡q Ilarding Museùfi, Thc Âtror¡Êy Gtnc¡el vr¡s in qn
lrlt Or:e, Has ]¡orrr quick ¡cssarch i¡ yourfum found
rrst anyrhinÊ that woìdd jpstify rfrcir nor bcing able
nst to bË heæ¡
tiTt fr4R. CAHLSON: I ârn not guire ü4r quic.k,
f rfl Your Honoq afl d, ûankly, o¡r behalf of ùe
trq Foundarion,I don't know thât wc sóuld havc any
Fot Obiscriotr ro thei¡ inrcrvention, On behalf of
Ë:t the Ëç undaríor1 aU I çanted a/-¿s f,, chanc+ tt
m¡ srudy thc pepers, srudy úe case lrr¡¡. resþnd in

Fc¡I(iris't?Jl sonts wey. In fact, Þara5raph 9 of Mr,
1ea¡ pcririçn 5ay5 thst thc

TERRA FI]UNDATIDN PAGE 12

D-Eé-I\' L. trÃiln()üq Èl' Ar
JUÐffr{TERRÀ' ËT

Þsg$ 3Ð.

rl

PagE ê7
(t¡. for tbe rcco¡d, whcn yqu ail dfoppËd cff thc
(A ordËff on Friday,I wa3 al$ç prcscnred T¡ith â
fsl Onç $cntcnce Ordc¡ Ê¡Endng rbe Aüorncy Gcnc¡al
t¿ì leave tË iar.ervenc, and I rcnrsed ro gigrr Ê,het
E order because I hqd no Þsqhiotr, I häd üo
tt iniüal plcadinÊ, â,nd ir wasn't widr any kjnd of
fl nqu€r, so rhet noüce did not get enrehÈd,Àn
üD orTtcrwitl Þc estcrcd roclay g;nrirg lÊavc t0
pl cornË in ls a nräficr of dght, nnd I am cenainty

¡tq nriltìng to reconsidct Ât t lf,tcr time if rhÉ
irrl Foundaúon aomcs in c¡ith sÞmc authoriry that
Fq sr)"s they don't bclong here, t zm always opÊ¡r to
lrq bc¡ngeduc¡tcd-
tr4t MR, CAEL$ON: Ttf,nk you,Yaur Honon
lrÉl THË COUET: You Ce¡¡ do thac ar enothcr

j

'I

llq Umc.
lrl MH. GRIMM: May it þlcasc rhÊ court,
trot THE COUHT; You don'r h*ve to hang aruund if
Irsl )€u don't wern to.

ME, GRIMMITh¿t's whåt I erãs going rO æk,
F1l YourHonor.
r?zt THE öOUHT:.tnybodyfÈÊt ricr Mr. crirnñ
Fll needs rË

t¿4t MH. G
Stßyhere?'

HIMM: Unless rhcy 'wa¡lE ro Dut mc on

Peõå 38 Êage oo
rrl Gcnçral doesn't know whÈthÈr and to whãt çxtsnr
¡a¡ any of thc individu.ål dcfcndaûrs ar thc
lst Foundation rn+y havc vìdlåttrd rhc Çhâritabls
t+l Tru¡tAcr.1üe arc, in facr, an lllinois
tsr not-tbr-prolir corpoladon, efld r)n bËha1f of thc
t€l Fottnd.ûdon, I havÊ no probleñ enswcring wh¡tcvcr
n quÉsrions Mr. Pc¡kins or hi¡ office may hrve
IU about thü Foundxtiöq, thc Fou¡rdstion's
le¡ xct¡virics, rhcir plans or xûythir¡g of Ìhår

frsl -ÌOrt,
tr¡ Thc board of thc Found¡tion is over in
trâ) FrÀhÊë, ãs a¡re rhc otficcrs, but if M¡. Pcrki¡:s
Fcl would BËr mÉ whå¡çvçr qucflions hc may havc
¡r¡ rlrout thr c<¡n¿lucr oI ch¿ Foundadon gömcrimc
lrq thls wcik. as soon as tlrc peoÞlc f¡lom thc
F,îl Foundãlion Rrr bûcl- hcrc in rhe Unircd Stares, f
t,fi will $arr ro providc him wherÊvër answers hc
iro¡ truy be scËking eS ir:di*rcd in peragraph g,And
lrel tl:et wouJd ar leil.tt Bþc mË e çhancú to lâkÊ a,

t20t lo(}k ¡rt his papcrs ând dccíde, tålk to ùË
Jrr¡ Foundarion âôd dËcidc c/hst öur fe¡I?o4sc to rhe
Íäl pe¡ition js.

l?r) ïHE coUFIT: OL-ãy,I tm going to lcE rhÊ
E4l Gcnersl in as a martËr öf riEht,Jusr

¡'¡ t}1c srand.I wsuld likc ro cscipc baclc rO ths
fricndly conJinÊ$ o{lvmston & Str¡wn.

TllE COUBT; Anybody havc any obiccrion?
MR. GARHOLLi lt's nor râiníÐft todav.
MH. QUINLAN: Iþcss rhe wcathcr imp¡oved

rodey,lcrry.
CVIIËREUPON, Mr,Tcrry Grimm

lefr rhc proceedings,)
THE COUHT; Now, wc hrvc pcrition ro

intçrvcnr ofJa¡¡s5fç¡¡1, a¡rd th¡r one I am not
golng ro rule on ¡edßy, ¡ have not rsa<l h. I
don't krrþw that eny CounsËl reãd it, lt iust
cemÈ iñ, ànd although. I hevc rcad Þfr.JimÉs
Terre's affìdaii1, which just çamc in rhis
¡ftcrnoon, I rhin¡c thrt anybod)¡ whç wanrs ro
objÊct should bc giverr an opponurliÌy to do
that.Thar's not ncccsmrily tfie Slam dunÌ
siruation that the-tr$Ornsy Gcner¿l v,,ants.

MR. MULACK: M+y I rcspoud,l'our Hono¡?
. THE ÊOUHT:Ycs.

MR. MULACKT Donald Mulâtk on behalf of
Jarncs Tcra, MË,TÉEa ¡srby way of background
infOrmrion, probebly rhc only pef$Ad whÖ cïn

l¿J

F¡

l¿l

tst

tB)

m
I8t

tôl

Ir0l

Ll t¡

11î)

trsJ

¡lT.t

Irrsr
ll,Bl

h'n
I rrrr
I lret

¡r,r¡ shrd light on whar haÞÞçncd bsck in I 978 when
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W.'
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ÐE.AN L BIJIYTßOCIË' ET.å¿ v,

IJDrflt TEFRI9 Ef AT'

(1q

lln
ti E!

tl 'l
IæI

Frl
muscuflr back in 1978.i5 not âdequercly

t}at position ilonc,we

objcct?- -íin. 
Mu t-lclt vctl, çEr position is lhet hc

Ëefir.inty has rhc right a¡ a m¡urcr of riÈhr to
i*arr** becawç - reprcr'cnunÌon of his

intËÉ$ts and hi$ faflúly's intrrest îtrd his

iaìtt et;* an¿ r¡rother's interrt, wbo crËlted rhË

TRÀNSCRIFT OF
SeptÊmber

ôârn'tö this ms!?
óulNi¡¡lt wc surctywould belicvc thât

F¡I have ar lcsst end nraybc ns t

nl articulzte and dorclop thoË+ Ftlnrs bcforc this

tq court and,thtreforc,hc sccks iûtervcntion Çn

that,
THE CÐUHT: It d+e*:'c $ay whËther hë 15

seeking to intcrverlÊ es Pa'rty plaindff orparty
defcnðant.

MH. MULA0K FîrEy 1¡lâiûri$. If it'$ nol
in rhcre,ir i5 I ¡Ei5¡akç,You¡ Hö¡ot, an
ovcrsig]lt,You¡ llonor,Ànd rhet is Pe¡ry
plaìrrtiff.Wc suÞÞôn the Posiuoô of thc

i:teinrifr in tiis case , e¡d Mr.Tcrn, ftankly,
is qt ire ¡hocked aborn Ùrc conduçt çf 'c/hat he

rsgd over rhc wcekcnd, rlleged ilt thÍs
comÞlai¡rt, verificd cornplefnt, tlat these things
arc Ëking ptacc, that they arc rrying to gkc
hi+ morhär-'s *nd drthir's Eút fnom ùis City to
anorlrcr crfy whcrc rhcrc is jusr no frmily 

-
conncction v¡ith respcct to JIm or his moçher-

THE COURT: Mr' Quirrlan, docs thc - do rhc

Dlâintiffs bclicve thaiJmcs Ttrrå has gLlndiôg

itr .ft"it * ¡¡s â filårrcr of riglrt ot pcrmlssively

Êa5o 4l

f !r rhe muscur¡r wes rlrst cfeilÊd-JimTerts b dte

,o sore 
",twit 

i"g fåßity memb*who wat

r inst***ttnl aart parr of the clcâtioû of TIc

;i ñ;;"* in I978.-HiE d.eughtcÉ - hìs sisrcr'I- 
-

rq should sa¡ Fcn:ry, dicd, his morhcr dicC tlrd nts

i"i r",fr"t has d:ed. so Jim w-aå therc whcn h was

r¡ Origif¡allY incolporÂfed.
il iHE couRT, ¡¡d bÉ ¡s ùe exÊcutor'

ü MR. ¡,tulacx, ¡od hc happ+ns to be tbe

nor Þ(ecutor'
ì,ii 

* 
ir'rËcouHT:Ånd he mav bc + key r*'itrc+s if

l,r w¿ evcr Êet to a¡r evide¡tiary hcarlng in this

l,l ."r*-fnio"ly issuc I hav? rodåy ig, does hc 
.

ì'.i rt*.i 
" 

*nclìng. should r lct him co¡nË in tiEht

ì;; ;; ""d 
i¡ic*.ne q¡iùout lctring anvbodv clse

t1a

trs¡

fl 4l

tr4
fi El

{rÊl

t¿01

tobÊ â

MR.
Esl reorcscnted. BasÈd on

rnlnl hc would havc a rigl,t t0 comc in, Fslling
t2¿l

Page +4
Psga 4Ê

tu short of thxt,Your HoÊor. ifYour llonÇr ¡hould
ilì ¿*ci,l. Ihãt thar ghoúd nor be thc cÀ5€' he

ì,i rrtor¡¿ havc a ri8ht to intcrvenc as I ng'tter of
i"i ãircre¡on bccsuse thc factJ, thê l¡w arc the-

Bi samc t*ttt resPcçt tê his ¡tosition, and what hai

rei bccn tiled in this cese so far, So hÈ would
ã üin a öcrsÐcçtive to this,YQur Honor, and
iri n*tË.tì¡* iamily anrl be eble ro tctl rhis

- ioun and advQcatc rho$e intercsrs vcry

rioi vocifcrousty, thar hc $hauld - that the coult

ìt ti tnour¿ tool* to rhis in¡cnt rhat was c¡eared by

i,ei D¡nic¡Terra and ÀdclineTcrta when they scr up

i'"1 this rnuscum an<l whcn hÊ wâs incorpör¿le4as
¡r+¡ wsll, to keep this tnuseum in Chicago '

rst This wai a grjt tq thc CitY of
ì.rá cucago. tnc Ciicagotancl arËa, and thË ÞsoÞle of
trrl this àrca, and thât is what hc ig vÊry stlong

trO on, His mothfr'and his father r¿lkcd aborrt it-

fr!t Jim q'ãs p-rrt of rhosc convcrs¡rions, and rheY

snid, ir shou.ld stâ:, hÊñ il Chictgo.bccÃìÌ5c
thete is nor, within a 4DO mild r¡diug of this
arca, a musËum desotctl Hçlur¡vcly

prt r.Í.And io wc beticvc that no one clsc

¡¡ right- I hrve Êor sat dow¡l and invc*igrt+d
p¡ rhat.
rsl THE CTURT; A¡d wtìat about the Àrtorne¡r

f¿t Gcncrâl?
tq MR, PERKINS:Tour.l{onor'wc arË vety
rri iu*itior with rhc law whh regard to th¡r and,

f4
tBI

ttl

e.Énerxllv. I would be sunding hcre rellíriEYour
ífonor in any coufi, Ûlal thË /q.ftÛrncy Ccncral is

ihe exclusivc Þefty ro protËcr thÈ chÂritable
rrusr. Howcvei if onc rcsds the cascs, lhere
arc - I thitrk ir is Cast¡e versu$ ThË An
Lisritr¡tc, I thinÏ. might bÈ thc crsc that ir i$

refercnced. anrl it - rhcrc is cletrly - p¡

Fcrg$on vcrsus Ru+selt, onc of thÇ$e rço'
MH, MUtÀCK: It's FeËuson,
THE ÇOURT: lerguson'
MH, PERKINS: Inìny evcnt,thcre Is'l ri5ht

by thc hmily rnerflbÊr.i ro cnforce family gifte to

cirariry..{t leagt rhe coùrts hâvÊ rEcol$ized. 
.

thË famity ilcmbcFs ç3Ë comc forward, and, in

ctnai¡r circumsencçs, havË t Eigtrt to
pâftìçiparc to auemPt to cnforçe rhc charital¡lc
¡r¡tenr of rhcir aÊCeStors.

rt

Ir äl

F3t

tl ¿)

trsl
.nsj

lnn
| 
]t8t
(r el

Fr)
l¿0)

¡¿11
to Àmericen

has the
TI{E COIJÊT: And do rìc coun$ allos/ those e's

Eol inrimare knowledge that hE does ro bc able to

ffi
lffi'.'
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DË-{¡i] L tstrTi'IROCK" ET AI v.
JÜÞITH TEftR4 ETÂT

i'1

'L
:l
ï
;i

i:i

,i

':.

I

Psge 45

Frgå 46

47Prgetll i¡lerveüions âS Þarty p¡aindJfS in t]rose
Ft Ce$+Sl

Ft MR. PEFKII'15: Judsç, I ce!'r cãy rhar I hâvë
o srudied Ðécuy how r¡Ëy coEc i.o, bùt I would
lsl t}linl( that in I situ4tiotr bur thc¡ç wËrË cäSë6,
¡ej I am surc, where thc ^á.trorncy füncral wae both a
m pÊrfy ãnd thc frmily mcmbrr wäs nttempring ro
1s¡ lnrticipatc, as weH, and whêrh€ r thËy wcre by
tn intervc¡tjon or - I prcsurne â! somc poinr ir

nol wquld havc bccn Þy intervcnLion, bçcåusË ir ig
tl r) Sene[älly not tl:e çi guation whcæ tht .{norne y
hzl Gcuc¡al would bc - bc in firing a pleading with
no rhè peoplc and somebody clsc inittaLì¡ so I
tr4) Pregumc thar ùosÊ ÊRsËs cornc about in thar way
lrsl in which sornrone is u-ying to cf,force gbe ftmily
trq chariry intent,
rr4 Norff.ally,YÖu¡Honor,andlprobebly
rrsj wíll bc sorry I say this todly, brrg yOu know,
i'el rhere ârË a fcw iffrânces whc¡ other pcoplc have
Eot r riEht to comc ¡fi and trT to cnforce e

Ell châfitâblç rust.¡{nd I rhinfr it is II.ue whËn
1ar¡ it is a farnily member. Having seid that -
¡eE - THE COUBTT Mr.C*rlson,havc you ¡cad thË

papcr?

rjr Mtt. CAHLSöH; I h¿ve nor rcad rhc paper,
ÍA Your Honor, e$pËci3l¡y becâr4+ Your Honör hes
tgl dcduccd rnd I gucss hc has rgv€,Elcd hcrt, rbet
t+) he i$ nor scching. to comc in rô helÞ mc; and I
(sr âm strnding IìËrË ãll by myself-l would like
tBJ sotnÈ shçn pc¡iod of timc, pcrhaps 10 to l4
t¡l days, ro rcr'icw thc papcr arrd rcspond,
rsl THE óOUFIT;.Welt, I ThinI ¡ri3 re+sonablÈ
pl to givc you a short pcrlod of ti¡:e. I am nor

Fol gËnring thi inreruentiön righr nou Ilut wc
tnl will ulk ¡bour rhe ghort timc ã-frer wË scc whar
¡q else heppcns.
lrå) MB. CAHLSONT Thar's l¡oe,You¡ Honor.
t¡,1 THÊ TOURT: Ànd,Mr. Mulack,yÖq q'c ere
(t:l welcoine rç.stand, howwcfi you efe welçomc ro
¡re¡ havc a sear if you rraor ro, höwcvc¡ you fcel
tr4 morc cO¡nfOrtablc.
trlt MR. MULACK: No proÞtem rîr$ding.
f,ÊJ THE ÇOURTI Now, lÇt's gcr re rhÊ motions
lzci for a rernllerÊry rcsraidng o¡dcr.I luvc a
r¿r1 couple quest¡oru. one, thcrc is ctefinitcly a
Ël board ñÉÉting tlar is going ahcad rornonow; is
E¡¡ rhar cer¡Èct?
tzll MR. CARLSON: Ther is my uaderstanding,

Itl Yorr¡ Honor.
Et THE COUtfF:Àtrd all of the board mcmbers
Fj rtceiv+d this ageade thar is afi,ached to the
t¿l dcfcndant's - I'm sorry, tbe plaintifrsl
tq comFlãint, which is tab 9, which is rhe bo¿nd
tE meeËirlg agcudr?
fl [itH, CAHLSON
p¡ You¡ Horor.

That ic rry undÊT$andi¡g,

Ft ,THË coUFT! Now, d.id thc boerd mcmbs¡s
r10l rÊceìvc an¡hing elsc s¡irh this agcnda?
trt MR. CARLSON: I bctieve thëy may haye,
ttä YOur Honor.ThÈ e8cnda iËçlf indiceres rhat .

the¡c wcrc rebs invotvcd. so therÉ may have bçen
the documents thst ¡Etâre ro this panicular
'rgeüds.

THE COUET: Ilas anyoae sccn ¿ny of - rl¡c
comP¡clÊ packstt Ànd rhe rcason I a'sk rhar. ¡$

ItE II is, ¡cvicw and approv:al, acctÞt4ncc
lrfl mí¡rutcs,¡sd rherC arc a whole bu¡ch

î14
of
ofboard

EÞl mlnutes of corn¡njftCc mcËtil3g$ ihcrc,.{¡d in rhc
E1t pleÂdings ùår I heve bccn given, I havc
fqt stratcgic Þlanning rninrnes of March 1 3ih, ürhich
lã, ¡ havË minuresgf

have the

Psgâ 48
Itl oncs ftom May lorh,which looks like maþc thc
nl last rneedng ofrhe strategic plannirig
Ft commltteÊ, so I do['t k¡:ow whcrhcr or not - h
r¡r is vcry, vcry ÞrËlirßi¡tary di6Èu$uions, Thcse
rq discussíont wc¡c ábour Î'he Afi Instirurû.They
tG¡ wË¡È ãbour all kirrds of things. and tlrcy wcrcn'r
14 iusr sinrp¡y,lct's close uF and movc ro
lal \úaÉhingron.
tet Docs anybor.ly know i.f rhe bOrrd q,as
ol givcn - úar's rny firsr quc+íOn - all thcsc
r¡ minutcs?

MR. eUINLA.¡¡r '\ilc dos'r knÖw tlret,
Your Honor,

1141 THE ÇOUHT; Hes anybody $ee n rhc mccilîg
fis: minutcs?
tlsl MH. CAELSON: Yes,

ME. üUINLAH:'ffe havç a pncker of
ma,rcrjal¡ - I am Eylng rO puÌ Ëut for
YOur Honornow - which are prirurity the
mi¡utcs, and Yorrr Honor is cor¡ecr. bur I did
nçÎ go rbrouth snd chcck rhem off â$ tô whsrhc¡
Èach one of thÖsc wc¡n pan Çf ir,

THË COUHT: I w¡¡
¡rqdc any more

Page 4g - Page 48 (14) iltin-U"$criplo ESQIJIRE DEPOSIITON SËRVICE . CHICAGO
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TIìå,N$CRIPT fJF PROCETÐINGs
Septcmber ?,9,zgOO

itl well as rtre is$uc of detçrm¡dûg thc jrratcgíc
f?l ÞarutcrThet is rçr'o.rhirds of rbe vr+¡ righr
iq fi thË bonomOf thc h.$ Of 12 and h Sâts,
¡+¡ Owncrthip of thc collccdön, whcre the
l¡ì collccrion wçuld bc hou¡ed, thc question of
re oflice spacÊ,
tn And wheu you reed through thesc, tûese
lot l? rhings, and you r¿ed thc tç'o pagcs tåar
p).precede Íq rt is about closing Çhic*Bo and

¡o¡ moving to Vashingrou" DC, and rhc l2 ttrinp arc
¡r:¡ who c¡ill Og¡n thc cellccriotr, hew will ir all be
¡r4 donc.Ànd drër it says, Èhc board concludcd ir
IliÌ qrill h4yc to addrcss ttrc aÞçvc 12 issues. ¡nd jr
frq gocsonand sqys -lJÉt THÊ COUHT: As wêIl âli tbc issue of
trtt d+rrmiaing + strategic planncr.I mean, I -Ir4 lûF. PEHKINS: Itaftner
irsl ïHE COURTI Per.t¡Êr, I'm sory.Ås I am
rrs¡ looking. at thí¡,I am not sËËinB aayhing to
¡ra¡ sutrþcst thflr sQrnerhing ls gOing ro brFÞËn
Ialt romorfsw.And ùtt'$ wh¡r we ate hc¡c fo¿I
IEq have a comptáint thar is pled end a morìon drar
tæt is pled on information and betief.
rzdl MR. CA.RBOLL: No,Your Ïlo¡Or,

lr: MR- qUINLAN: Thar's not ÊOrrcct. If yoq
pl look st thc coDlplâint, it is nor oE informaden
p: nnd bcliet', and wc have srrucl¡ rhe othcr oneç
¡r¡ thar werc in i¡3dys¡Èn¿y whcn gOing tluEuBh
ra and prepuíing ùir in thc morion lor r.rnpo""iy
føl rcstraining order.
n Th+ dömpläirir. i$ not on i¡fêrrnation
¡e¡ rnd belÍçf.ÏhÊ comFlair¡r irsclf iS, and thcy
lst don'r evtn suggesr that, Sidlcy docs no¡

lrot 5uB8c5;t -
tr r) THE CQUBT:.ThË morion, thcn,ThÊ moüon
Ft i5,

irsl MR. OUINLAN: Brrt ¡S you knoç¡,You¡ Ho¡rÊr -F¡) MR. CARHOLL: T\¡¡o ri¡¡cs,
ns) MH. QUlf{LAN: - it is based on rhe
I'cl compls¡nt, nor on thc morion, andthç rrödoIl we
rrA rrc suikinB a¡rd subsriruting a cJarificd copy-
(rE THE COUHT; Paragraph 3 is noc mranr io bc
tlet on informrdon and beliel?
t!ôt MR- QUINLAN¡ No, srril* thar.
t¿rt MF, CAf,HOLL:'1X¡c heve a correçtg{ çspy
tæt ,ludgc.Wt can suÞstiturc rÍgfrt uow.We ncrc
F4 going ro do it latct but wc havc s co*Êcred
ral coFy hcrr ç¡ith us that q/ç can sübsîiture rhst wc

PAGE ].6

flE4,"¡,L ,ÈLlivf'tt(Jcfi" El ä.L

TJDITHTËARA, ET

Þagø ts.
gËvê tË qsr'¡$çl bcfore we $Étted,

THE COURT: So rhc aUegetion is thar
defendalts pt*n to riseioriorrqw's ficcti¡g re
docc tlrr mwËur¡ f,nd rûovc Ehc Foundation and iË
asseH rO tffashinpon?

MR, ûUINLANI That is corrccr-A¡<i thet -eqd witb the visiot for thc furu¡e it becomcs
clear thar ttiat is -THF COUBT: llclp a,re Êur.on rhis-Vi$iön fcr
the fun¡¡c.lfhosc doçtmcntis rhis?

MH- QUIIILAN: This is PûutT\¡ckcr's, who
¡nrsed ¡þi5 ol¡L

THE COURT: The Þrçs¡der¡r-
Mff, QUINLAN; Fâsjcd ir oul, I bc¡icve.
À4R. CABHoLL: Chairü¡n, töo.your Honoç
THE COUHT: Chair¡nan.
MR. QUINLAN: Çhaircr¡n a¡+l prcsidcnr.Ths

ñrn insoducrion of ùai rhet $/e arc aware o{
frcl it wås subnritted to Mrs, Dalcy for considcrarion
lal at hcr corÐfitittcc on education, which rÈ31¡y,
tar: this isn't rhÊ jurisdicrion of .tha( eom¡nireÈ,
Ëä It ¡+ìcs broughg 19 thc arrenÈion of the other
E¿: mtmbcrs, rhet Í6, our orher members, righr âJrer
B¡¡ she had rcceived it.

Hlgs þÞ

TERRA FTUNDATION

PBge 53
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Fags 54

tlt. THE ÇOUHT: Ðxcusc ms, I am sorry ro keÊÞ
El in¡enuFrin8.ThiS i¡Il'r ncw,Thìs has bccn
fq ?round fôra couple ilionlhs.
t4) MR. OUINLAI'I: No, rhis v¡sjofr. âbsoturcly,.
tsl brançl ncwvhar iå not ncw is tbc discussion of
t¡t vatiou$ things about whcrc tlrey 4rr going io be,
m whât thËy arc gorrig to do,lqokiilg for p¡rnnergr
Isl all of thOSc kind Of things. that thÊsc wcr:c
tel issues ro bc discutscd. Bur rhefÈ â.1$o wns ro

frol bû a srutly comminee who q,crc gohg to bc
tr ¡ invçlvcd in srudying rhcse isûue¡, gcning rhe
tra srudy c,oFûnifteÊ ro rrra*c a rcporr" and this
(r3) rËporr wEs rhcn going to bc ÞËsenËe<l to all rhe

mËmþers.
fhc rcport thcn ru¡1¡s out to bc

McÏucker's virlon of rhe futu¡C, and rhis iç
whtr catrsed thc g¡eaf conËcrn of our menbcrs
when thçy rrccivcd this for thc firsr rime ebout

Ët

4

trel rvro or tìrçç flayg
Þo1 MF. CARFOLL:

480,
l#heo rhey a¡rþcd.

Frt ME, ËUINLAN: wlrcn
t¿el And, esYôur llonor can
p$ thi$ is a

M¡-Ttrclcer ¡rbout

rhey arrived in Paris.
sLe fÍDü laokiqg e[ rhü.
p.lan and scbem+ q¡hich

through, and

Page 53 - Fâge 56 (16) trri¡a-U.Sfli¡rt@ ESQURE DEFOSITION SERVICE . CHIû1,GO
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IESI

t¿t)

r¡¡l
12¿l

tts)
lt 4l

rsl

rnund a otacc, blving r:tlkcd ro pcople ebout
'-Ï"-*;; i ,ïÁ. He ncrsonelv is cngBged in

I'm': "rum:n: ffi'å'-'iH ff rJ,o ¿o

I=-*or. the Fouudaricn' tÍ) filovÊ h to thc

Ëtt"rm¡c*..¡ol Buildints' lld at thç srrnc rimc 10

liîi ã to rhe N+ÉQri¡l öauçrywirh rlrc art

äil.-tr*, ¡ton" of rhis wss discusscd' Nonc of

;ú*"t pan and Parcel ef ùc str¿tÊg¡c

DIânnt$E drscussioo'
'-ur. õi¿*io i5 not as¡arE of anytling
in heie having been corgÞlÊrcd Þy Mr'fuçker'
Á"¿ ,fri* is Oroppeo oû themxt the vêry lâst,

¡ninutç. Noqr, this is to be tl¡c nsw prÞEräfl lnd
this ig what we arc golng ro coÈtrdÊr'*-fflg 

couRt, Thai was d¡¡fttd sornc day last

wcck is whrt You arc s¿Ying?

ME. oUlNtAN: I don't k¡ow,
THE ôoURT: Or rcceived,This is - the

f¡rst cimc any of you beeid aDythinB abqut it
wgs somcti¡oc la$ weÉk,

Faga 57

FagB 58

n is wfthdmwint,thcre rnay bÈ sornc [tcoptc on rhis

e boatd th"t don't w¿nr to bc od rhis bçard
'rri 

unftno*. p.oPlc mly hxvc Subr$ittÈd thcir
roi tedigmtions,.iou *a¡t me to stop thcir
p) clcfüon,Tou dgn't v'¡ånt mc - you R?nt mc str'P

r"l Ucm from rnaking, you know, ncw tcrms'You çent

m *e to Þ'toÞ conuËfteÊ a5siÊflmcnts aod you wanr mc

r"r ro .*ttly nop them fionr doiriE, afl)thinE

fq tomorrow.
MR- eUlNLrÀN: No,I don't r¡/¡!nt you -
THE COURT: Ir'lavbc I don't undeffrând ít

nghr
MH. oUINLAN: Right'
THË CôLBT: Thlt's the waythât ir sccris to

be plcd.
úR. ou¡t'¡t-ANr whât I am talking about *

**¡,6rtr of all, we dart krrûÛ. Okãy.'døe

don'i have rhc nomin¡Úorç cven.Thc nor¡nal

brr)cedu¡c is the semc pcoFle arc nomi¡ratcd,
i¡nless thcrc is some indiedon that they
q¡ereo't going to be no¡+ínated.

THE COURT: Js therÊ rn indiç¡tion that thcy
a¡Ë ¡ror Êoing to be nqflinatcd?

MR. oulNLAN: Yes, on Mr, Bu¡trock. Now,

MR.OUINLAN: Àny of our pcoPlc hcard about
çe¡¡or say whatil,fhar's att I can saY, I

orheis nray kno*t o¡wh¡t dgn't ktrow, I

t2r¡

l¿sl

F¿l r,l0n't Èven havc an affidavit who'g ¡unning, who

0l

ri

I,I BI

ntt
rol

f23l

l?¿l

Pdûô 60

¡ry do not knos/ thc datc of thig documcnt, I don'r
r¿i kno* who it wcnt to besides Mrs, Da¡ey' wha was

1r¡ tltc firsl Qne wc wcrc asâre Ôf'

t^t TFIE 0OUBTI So this is a documËnt tlìâl tnây

lil or rníy not be thc subicct of discussion

têl tomDrrÖw?
m Mtr. OUINLAN; wçll, we assumc that thir is,

¡e¡ thcn - rhc intcntion was to disÊuss rbis arid to

14 rÊ¡ke rhis dccis¡on an<l that is whet my peoplc

tr0l wËrÉ led ro bclicve wre goi.ug to tâkÇ PlacE
ffil tomofrow-
i'ri TllE ÇDURT: That's whet I am trying w find

Irr¡ ou[, your pËoplc werc lcd to believe- How? \9as

lr4l . it romcbody - I don't haec aÊ åflìdav¡r ftom
hst anyof rhosc PÈöf)le rhar said'yÞEknow.ir is

¡t6¡ going ro bc cãUed for a Yote.we bavc bcÈn -
t,¡ ç¡c hìvc brrn informcd thcre is going to bc a

trÊl votc to¡no¡row. Norrnrlt¡ whcn I 8,ct TROS, thê

trs: frrsr thing I do is fuF ta thË afñdev¡ts' I
iæl tlon'r havc an)¿ of Ûrat hcrc.

The y arc Eöing lo havc a mcÈtiñg, an
annu¿l mccdng,Th+y arc going to +lecr thcir
officers. I don'T wtn havc ¿n officer - I

Mr. Gidwirz qres relkcd to, Mr. Bunuock s¡as

HlkËd to,l gue$ Mrs' Dalçy was ralkcd to as

wcll, ¡nd they wcrc ifrformed olthat tbtough
Mr.Tucksr, Now, thc ihtcndon 'F/es r¡oç to
¡eÞlacc hinì but iust 10 rcrtìove him, and thar wfls
ctäny tj¡e itrrcîE that they h¡d ro concjuct this
mraing on Sunday.And I qr¿s rold th¿t l¡sr
night.

THE cÔURTr Is thât thc intcnt {0t
tomorrawJ

lr¡tR. 0UINLAN: "{5 
frr as my ploindffs know

ßt thÊ ÞrÊ$ent timc, i,f, in fact, you do not
eniòin ücrû ftom doing so, tllÊy will rcr¡lÛvê
Mi, Ëunrack a¡rd mây wËll rÈfnove È1r. Gidq'Ìrz'
who h¿s alsc frled this lawsuh in reuliatiofl
as tlrcy believe for øking thcsc position$ and

nising thcsc i$suÊ,3.Th11'5 the reason forthe
cmcrgËnË/,

Non¿ of rhis inlorr¡ratlon hrs been
Ehrrcd. Nonc of this ¡nforÍgcion h¡s bËcû ffi¡dc

¡¡r¡ known to thc bcard, gencratly' It is
trfl selecrively handled.That's our atlegaÚon'

ttl

t3t

f¡]
(Él

t6l

14

lsl

FI

l1 1l

0)

t1 ¡l

trE
il41

ttsl

n

trql

r4

¡zo¡ Ther'g what r¡¡c

Edl hçFÈ and rhat's

ffi
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DE"{N L BLIYIROÇ¡! Ë,'I'óI r
firÞffl{ rEaßÁ, ET.{j

ti
ÏÏ.ANSCßIPT OF PROCËEDINGS
Stpte+ber 25, ?OûO

Feg" el Pilge Ës
ttt ulng to srOF sll the wod{ of rbç mccring
fet tomorrow.ThË only thing wc aÌe u:ying ro 3rOÞ
Fl arc those things t}¡st direcdy go ro thç'
ror allcgations of our co¡nÞlain¿
tfl .THE ÊoURT: Do I beve a vcrified ellcE¡rion
tsl thar t i$ thc iatcntjon of thi¡; borrd rO kicl;
t¡ Off Mf. Gidwitr or Mr.gun6o{k tgmorrow âgâinst
lÊl thËirwílt?
tel MR, QUINLÂN: You havc notling in rctadon

rrs, to Mr, Gìdwirz beËausc Mr, Gidwit¿ has only eomc
tr rl to tbât bclief ncw. Hc wes not Ìàc tar8et p¡tor
tret to dlc fili¡g of this lrwEuir. He noq¡ bêIieres,
rr¡t based on bis disf,issions th¡re end thc pÊôple
¡r¡ rhar he lnr mlt-çd ¡ç on bJs side, apparcrul¡
FsJ hffsing Éllccd ro ìlil¡.Tuckcr, tbar he qlay wetl
lrq also bc rhc târBcr if wÊ gö forw¡¡rl, a¡d hc
ft¡ informcd Exc of thãE hsr nighr
trst . THE êOUHTI lvlr, C¡rlson, arç thcre any
11q Plå.n$, t0 yourknowlcdgË, to rËIlove âäy
801 di$ctÖrs agaJnst ttrcir will fo¡¡orrorr?
lz{ MH, CAHLSON: You¡ [IOnOr, g,¡her I assumÉ ÍS

F4 SoinS lo tâkt ptace iS thc - if u¡e arc lucky
tzsl énouglì t0 r¡ot havÈ tÌ¡c coun errjOin us, is t}l c
¡e+¡ annual rneËtinå of rhe board andthe clecdgri of

¡¡ like two títtlc dors tos¡ards thÊ vcl'vbottom.
tzl . THE C-ÞUET: ¡ scÊ it, all riÊhe
tet MR. FERISll5; Givcrny and being çenrrãt, ãnd
t4J closifig Chicago, rnd Dr_Tuckcr suEgÊsred rhar
tst we dcfni¡.ËIy mekc a dccision in ScptËmbEr ãbour
ret cliosing Chlcago,^And whrn you reaã thc roulity
14 of rhcde m¡nurÈg of.{ugusr 24, 2000, rhefe B û0
tE quc$riön. thar rhere is cu iütcnt to yorc itr d1È
¡v¡ Scprernbcr meeû:rg abour closing thc museurn hcrc

in Cfucago.Thcy trtk åbout srxarêgiç .

pârü¡cr3.rüe rËccive A vrsion slârement òf thc
q fututc &on h{r.Tucke¡ that says, we T¡/rrt to

r¡ks thc collÊctioD, give ft to Neûonât
Gallcry-We we¡tro oomc buildirg on thc

Eo hrvc some kind of{isl Mejl in Wefhingæn.

H efu intention
l?äJ fonh thst

Now,wc

tiÊJ tsach¡ng frciliry thcft.Wc tr¡nt to gcr otrr Of
fr4 Chiclgo,
tr E å¡d thst's why thc ,{.norney Gcncral
nil sPctrI lhË weekend putring theS+ papers tOgeth+r
Fot and h¿S come herc this a.ft,emoon to polnç out t0
Er) Yaur Honor ûrâT rhis isn'[ reâlly - thls is

Þuy
DC,

E2Fsgå
I

j

i

I

!

I

I
I
I

i

FãgÊ 84jrl officers. I assume Mr. Gjdwiu ctn nofilínatc
FI Mr. EunÈIock if he ç-ishca ro, ând Mr. Bugock
Fl cÇuld noÍrinrlc Mf- Gidw¡rz-á,nd thc¡e wrll bc a
t¡t vstc,I don't hávc any idÈa whar the ¡rsulr of
fst th¡t vori will Þe. Bur therç arc t I (r¡nËctors,
{sJ as I undersund it, two plaintiffs hcre end only
û th¡cc directçrs have bccn sued ss dcfcndancs.
¡e¡ Therê arc ar lesft slx othe¡ dirccrors who
te.l erËn't cveñ in this tiEigÂf¡çn, whl} I Eucss rlre

(röl Þl4intiffs don't cven htvc a complainr agaiast.
lr¡ And I astr¡¡nc tbcre wìil bc ân elÉction, iñd I
lrq (lon't know if Mr-Bur¡trEck or Mr, Gidr+'ia or
(r3l an)'onË, parcicü]ârly, wili be Èlccrcd or not^
¡r.r¡ . MB. PËRKINS:Judgr,I iutr wantro Foirr
il Êl bsck ro the Au8usr 24, 20OO, board rnc-criag
trdl minuccs. Page 2, whcre thc discr.rssion srys. '
14 thçrç îrË EwO iszucs on thc rgcnda aûd i-û
¡ts¡ Scprembcr we shauld md<e surc rherç arc rqlo
fre¡ r$.qucs on the agcnda aÎ thc sel)tcmbcr mÈctingi
IzoJ Give¡ny tnd -

¡r¡ have thc addirio¡çl benefit of Mn Gidwir¿ and

COURT: I'm sorry. s/hich çragct
PEEKINS: Page 2,You¡ Honor.
dOUHTT Whcre on ttris pagc?
pEFÌlflNs: Doqfi er rhe Ëqnon.Thcrc is

Mr. Buntrock ÊrFlainitrg rlr+ir surpli,¡e by thcsc
tfiings, the concer¡ abour thesc things.This ir
nÞl B dccifion thar shûuld bc m¡de by this boanl
uridcr the altcgriions and circumstEncci wc have
hcrìc-Arid ro let thcm go fow¿rd and removÉ thc
ts'o direqtors who hayc brcughr this ro light, of
cgt¡¡5Ë. tlrft i¡ wbar is probf,bly goi¡:g to
napp€11.

Would thcy rqt do thar¡wouldn't rhey
bc foolish to romorrcrw sey, ter's conrinue te
have thcsc twg difËçtors who h¡vc sued r:.s on rhc
trc¡r<l so ùrey Can conriûuè thcir lawsuit? Thcy
arc not going ro do thar,Judge. It is a
si(uîÙon whË¡E ¡f yÕu pËmir thcgr çO go fof,çv.a¡¿
t(rmofmq' ål¡d rErnove dircctors, and ptrmir thcm
ro hevË il votÈ on wherher thcy are c¡,o$inE
Chiçego, we .Éeqe a vcr1 Br"\¡ë dangcr ro rhis
Foundadtr¡, end th¡t iS why wc are hçrc on ¡n
CmËrscncy bssis, It ts besed on tllcir ewn
papcrs. anfl wc ífe nöt askitrg Yorrr ¡Iü$or to
rcmove FtÈple todåy,

THÉ COUFT; You arc aslcing me - Tôu arc
asking mË ro do rwe li¡njtcd rhines, wúich is

iE

lq
14l

fs]

lêl

17,

Ir¡

F]

I?II THE
ta MFl.

ËTI THE
t?{t l\4R.

Page 6r - Page 64 (1S)
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L EIII-{ÍROCIç EÎ å;L v-

TEEE,A, É.T AL

lôok -
ÌÀÊ. oll INLâN: E:sentiauï rhÊ ssrÊË th¡ng.

THÉ COIJHT: r9h¡t is ell rhis þuslncss aÞour

cqflmincc essignmcnts' cianÈilg corruninec

1,, ,61g1.ç¡rt thcTcltz Foundation board tomorow from
t 
i 5.-*¡* ""v 

director egainst hís s/iü -
ì -- 

rutn. PERK¡NS=rnat's corrcct'
i:i ir.rr couRTt - Pcr¡od-
Ï MR. PERKI¡'lst That's corrcc!'
: iijË'cdunr' Ànd prevent tltem fto¡n trklns a

i *,,ilæl'-fttl'{Tlrr:;cr, 
IudÊÊ ..

li älË'ciunr' ts ú¡at v/hrtveuarc rcalþ

TR.{¡.{5CftIIII ()F PR()cËËDlI\i Gt¡

ssPtÊmbcr ?5' 2000

r.r tre drfcrret.Thb b an LrtpQtranrvote aod

; ;i.;" i-"ott"* dcci'eions shodd bc raking phce
'- tt.t. itt ibictgo wrdÊr thË- Ëycs of *" l1ÎTtv
¡.i Creo."tr. tttrOei Ùrc eyes of the public of tnc
rn Strtc of lllfulois.

ì.i 
"ÏrlËïounr, 

ls rr'.¡oo*ey Getcrrl alLowcd

il tô ã.trcnd their mcÊru¡Bl

äi 
-- 

mn. ou¡¡lLÀN: He hag tlsson to intËrvcne to

TERRA FI]UNDATION PAGE ]-9

PtgÐ 67

Fage 6Ê

Lj
PsEc Ë5

tl4
ttal

¡eise ths issue.- ii{a counr: r ¡nç:¿ri, ilrç thesc public
nrecdnc.s,l¡ou sax undcr the t¡Bht of the puÞlrÊ

o"ãurËsi än¿ ñiomsy GcnÈrel? TÏese ¿rc

¡o",i¿o¡"" roecrings-l msäûr in their own

minutes tncy ætc. [y inviwtion, rhcir own

eÉorneylo show uÞ. lr sound¡' I mean'lt

iàun¿¡ eooO þur docs - if it is hcre ín

Lrh-ica-go: ¿;cs ùc Àttorflcv Gencr¡l gct to vnlk

Page EÉ

MH. CAHROLLi .{.bgur l1 o'clock
THE coURTl 1I o'clock ßt night'
MR, GUINLAN: ßasícall¡ thc necr day'

¡o¡ Dcaling wirh them, dcaling whh r.lr¡r TYPÊ of
u situauon is difficult for counsel, lt is

diffrculr for the courlÀnd wè aPPreciatc that

rhËEË is vÊry
found ro this

litr.la hern if anY, ro do rhis-

Foundadon to þc in a sltuadon of
rhar ¡rt a l¡rcr ti¡nc.

iusr mcrelY conducrilg
Thev have done that $ the pasr.,{nd thc bylarrs

if they dDfl't elect the
mncting, thcy erc tö do

ir LatËr, fior soonúf'
THE coUFT: QhY, You have asked ín Your

mo¡ion tha¡ I enJoin them f¡om elccung a$Yçnc.
what if rhcy wanr to Ëlcct

tra basicaltY Providc tlrat
¡rs¡ offiëÈrÊ atthe annual

'i{¡hat if rhcy elËct ...-

Êhc samc bo¿rd? Àte you

F{t that, t0 havc ac elcction
seekiog to ÞrË'lent
of thc samc Þoa¡d?

tSAIffiE I}EPOSITION SERVICE. CTIICAGO Tf,¡ll.T'.SÉTiPT.
(lt) PasÉ 65 - Pa$e 6a
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'fÃANSCRT.F/f ÖF PIIOçEEDTNGS
Septcm.ber ?5, 20OO

Ft MR, OUÍNI-AN: Your Hqqo¡, rbc problcm is, I
fA dq4't know whnt the scbefnc or plarr is.We are
nt r¡ingto tekÊ rhtr mosr limi¡ed rclief possibly
t1l r0 prÊvcnt them frOm effecÌuåting ãn iIeBBl
tfl plilì or schcme,*{nd it is ùe *atus quo that
lËt wË arc ü:rring ¡ô prcsÊrve, which is ¡ncrcly what
nr has bccn o¡ler:rtrng as ir is,Thcre iS oO
¡e¡ emergency here to change anybody.Therc is no
Ft cnrE¡EÈ¡lcy Èo fre anybOdy.
Fot T'hey don't heve åny compctlí-g
F i] ittctcsr tO do this. Î iSs't suggcsred, Th crtr
tr4 isnt ariyrhing,Thc Fouudation wtU not fa0
I13l âÞafi.ThÊ eflfi¡3l ruËçd¡IBS normally rcplace,
lr¡l coutiaue to rËclÈcr thç EãmE pÊoÞlc uDtcgs thcrc
lrq is someþody who is dcsimu.F ro $ep doum, f,nd
rq thcfre i$ Eôbody tbât, I am aç¡erË Of. thet dOcs.
n4 THE ÇoURTt Th+t is wber you jr¡st said e
Ijfl momest ago, yeu saidr üãditiomuy¡ rhi-s hasn't
nct bcen alway5 donë *t thc afirrråI rncetinË.IsBtt
EÐl this boartl tradirjonalry cvcry ânñuãI mccûng
Ërl e¡efi.r irsOf6Ccrs-
Ét MH. OUINLAN: Thrt is whcn they arc supçrOScd
tnl to cfËcr rhe¡:, I am mying thrr ir doesn't
E4l a¡rd h¡sn'r - ìn thc it has

IIOJ undllhe l¡$t commenr.ålrôut ¡or rakiEg stcps ro
effccËurre ür4t votç.

THE ÛOURTT I could conccìvc of a slruadon
c/herc rhcy ntighr trot r!trÊ ê fi¡al vors but they

.j CÔuld al¡O likc il vqte to stan raOring gainrings
4 out of Chifr¡ßo c¡$ewhcrc.

frEt MF. CÂFILSON: Wcll, frao.kl¡You¡ Honor, the
lr4 col¡ccti+$f rhæ a¡C Owncd Þy rhc Foundaçion -rlnl THE COUHT: Gocs back rnd forrh all the
FE tim¿.

MR. BARLSôN:Thry go back ead fonh all rhr
timc,Thcy art toancd eut ano cùe4nlrilg ctsc,
I am rcmibly conccrned âbout rhe tnotioh forTRO

TERRA FOUNDATION

t?01

1?51

tz4

ùer t*tì¡ld tÊll this priv¡ße
that

¡j elect - I nrÊ¡¡ vorê ro rçrloyË somçonc agãinst
B th Ëir willr v¡hiCh could thcn be interprtrcd as
F! fêTâliåtory mÊisurc for T,hb Irq,'suir.A;d thcy
¡a¡ can disCuss fltl t¡ey w5flt ¡nor¡i¡B orn Of Chicaeo
lO Or rrïsviÐg to'Wæhingrqn or doioÊiwhatcvcr,Thcy
fq just caru¡or tãkÈ ã fmf.l vötc or e 1,orÉ to -m teke any sreps rhct would çffcffiu,tre th¡t movc.
¡e¡ -r,)fhe¡ 

would be )4ur rcslrorl-lc to thí¡r¡
tE MR. CAHLSON: I pas foüówirrgyour Honor

PAGE 2ø

l)Ëé.A-L, itu¡iT¡<oc¡í, Ë1 .Ar
JUDTTU TERRA, ET

not-foFPfofit
two fnuseù¡flJ - thc one

ffi
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Fage 70
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Ë
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ttl
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t3l

f4l

{5t

iãJ

t4
l8¡

lql

fl0l
lIl

irl)
f14l
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lrEl
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fl6l

lr{¡
lzrl
tPrl

tæt

l?91

net a.lq¡ays hapçrcnrd- I den't me¡n tÊ ssy rbât
ir is regularly it dÖÈsn't happen, bur rcgularly
mcrring,g arc hcld heæ in Chicago,

THE COUET; Bur I don't have âilyrñing íü rÀË
Þapcr tha¡ say they havc ¡u ùe Þasl cteCtcd
officërs othcr rhãq thcir Septembcr mefiing, do
P

ilnh. AUINLAN: Oh. Ro,fie('{ tn¡Ë, Bur dtë
bylaws thcmselves Þ¡pyide tha¡ úrey can,Thcy
are rrnpeq¡trrËd ro do thar, and all I am eayìng.
is thc bylan+ thcmschçS cnvislon it rs not a
cririÊål dîrc tô dþ ir.Âll they arc saying is
you cân do ir later,It is no big dcal.-{t thc
çoflvcniË¡tcc of rhe board- so it docsn't say ygu
bavc ro do it within tcn days, you ¡Bufi da ir
¡r,irhin 30. it tiays at thË convÊnicncc of thÈ
board.

THE COURTI rYr, C¿rlson,I think wc h¡ye
Iimitcd it doq'n. nçw.What I undcrsund is
bcin8 râlkcd abour is, thcy câq mcct rçrtorrow,
thËy can h¡vc rh¿ir mccring, thcy can dq thËir
c0mrnincc rcJ¡ons, r¡Ê), can do whatcver elre
rhat rhsy wcre planning ro do, rhey cân ryctr
hrvc an elecçie¡¡ ss lOnE ns rhcï do oot

i¡ Çivçrny is probably flôrÈ sub$ßnrl¡l rhrn thc
onc hÊfÊ ifl Chtcegg - thar wÊ Êân't move enf of
oul rrq¡ork,

THE COURT: rP.e[.I sm wÐrtiÊd - I w¡s
concernËd also abOut whcrhcr Or nor you have any
rnncf muscum egfËÈfnctrTl in cffcct righr now,
whc:e you haye somr kind of â{FÊcmcnr rhât -MR. CARLSÖN: rV+ b.qvc obliladons.

THE COURT: - ncxt wcck you havc gor to
loan i paindng ro Ncqi¡YorI(, or soüethi;B likc
rhar?

MR. CARLSONT'What ûko ççncçins mË. a6 I.
¡ikc et Exhib¡r D ûìd Exhibir E -THE COUFT: To thc comptaiå¡,

MR. CARLSOHT Thetb to thc rlno*cy
Ocncral'9 ComFlain¡,Your Honqr, rnd I beticve I
guess rhcy ilrË â[sö arreched to thc reply belicf
handcd to me this a-frernooq, but I haven't had a
chance to look at iL the white ÞaFrcr rneffio frçm
Mr.T[clccr -THE COI.IRT: Olcay,

MR, CAHLSON: - and thc ¡ninurcs of
¡¡u8u$t e4th, counscl makcs all sO¡tS of

t1t

{¡l
14

t4l

l6l

vl
It,

IE

Irdl

r)

?l

3l

¡l

lr 6l

t17J

n0)

Iisl

F¡) rssctrioüs abour how thcsc documents shöw we ¡fe
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ß, qoinc to do a rcrribly tril fhinË änd wc ãre

'J ioi"i ro ctqsc thË musçurtr tÞnror¡Þw,Ïtesc
ä ãooi*rt t to mc. orr çheir facc' arc norhing
::l ;;'. - look ar D, for eÐ<aflPlË - rj¡an an

lii äot*ttioo of opirrron by onc board mcrnbct orrt of
ì"i ii"out rt" thiuks ccnÊjn things mighr nrakc

¡ sensc, Hc t¿lhs about htw he belleves rhingsr
'isi 

he bcticucs ttre louLr¡darioo sho¡¡ld do ccrain
rq *¡nÊs-¿n¿, itt ftct, he b'llcvËs ccniin

l0 thinßs ãrE wiÞË'
;;;; li the end, hc einPlY erçrcsscd an

,,¡ tnrc¡cst in rsv¡cwirig ¡ll of t]ris at Givcrn¡
rrì and ¡s I rcad t.he board mËsh¡Ê tÉinutes of
,,n' n,t*", ?4ú, we seid Mr'Tsçlccr - DrTud<cr is

ì,0 inslsuggesring a decision in ScptcnbËr,That
r,o is an these docu¡ngnls show i¡ iusT mËrc

ii¡ sugecstions, mere coasidcr¡rions of
i'ri uorr¡¡ilidet that havc Êxi$rcd since lasl Ma¡ch
rrsl än¿ ucfoÊ-Ând yet Fl¿inrjfrs'cor¡niel comcs

trsr i¡ and argucs that the$e shQw drat wcrr pla-os

e'l nnd plots tnd schemes * I he¿rd thet wprd a

Ft MR, CARRÖLL| Thcrë ârË lI mcmbcrs,Tour
tfl Hono¿
pr THE GOUFITI Tharc arc I I nrcmbc¡s,
r4l itR, CAÊLSON: wcll, I tbought if thcy had

¡r¡ four fricnds and thcy atldcd thË r*'t, çhâT i5

¡q ui:q and ¡hat bccomes 3 mnjority of 11 ,

¡a THÊ GOURT: Is ir nrjority votc for
çq ofËcers?
tq MH. OUINLAN: It is. but Ít would bc sI¡ ro

lrot ffva,Your Honor..And, irankt¡ if cotrnse I u
tr rt saying thiÈ is nothing morc ùär iu$t thêir
nro intcnt tc talk about it,thcn whar is hc
IrE co+ceiled âbout en iajuncÛon?

lor - ro accomplish çeÍ:¡in rlitrgs romorrow'
and I er¡t conçcrned atront moYifl8 rn eny drrcctrrrn
whcrc the courr intcçvcnc$ ïr â ÞÉÞËrfy

THE CoURT: Thar c¡¿s goinE to bÈ next
qucsrion.

MR. OAELSONT That q¡as going ro bc thc final
poinl I q¡as coming Èo,Your l{ontr- I wrs
gedng around ro il,Your Honor, I apologize-

Couns do not ordinarily cnter orderg
prnhibiring rhc þex¡ds ef ¡ç¡-fgr-prçfit
corpoËtions or any other kird of coçonrion
from going ahcrd and conducting rhe busincss oi
thc corporetiön.I urrderrund. pcrhaps. the

[ârl

l"å
t¡¡l

E¡I
râ]l

l?11
¡3+¡ courtl feeling or Mr. Quinlrn's f'Ëetiôs,, het if

FãEâ 74 Puge ze

Ft çonstiturcd, properly called annual mccring.
14 .{nd rhcrc is no atleÊation Ùat this eürual
rsi mc*ing ha$n'r bccn prppcrty cetlcd or is
F] ¡rruceedíng iflpropcrlY.
¡st Àll af the board mcmbers that ate

rsl thsre in Giverny supÞort it.lt ù not rlrrr
m.cr$y,Your Honor. rc gct thtr boârd of ù'rs
tq For¡ndatiqn togethcr.rt{¡c havc mâny French
ral narior¡cls who SÊrve On our board,It rlake$

l,ot pcrfccr'since whjls âlt ¡herc to conduct an

Irrl annual nrccring and to do an clccrion of
trzl officcrs. such as thcy Ofdinârily do, ¿nd to do
lr ¡) whãrËv¿r othcr things thëy q¡ould d0 ro rcvicw or
¡r+¡ considcr prcposats or option¡, wbarcncr bwinË.stl
¡rs1 rnight con:e bet'orc rhc board.¡\nd I have tome
tlq côncefi1 if the coun is suggcsting that rhc

I'T fiìÈ€tint cqn 8q ehc¡d, but thËrÊ shouldn'r bË thc

¡rq clcction of officers-You know. [lr' Bunwçk
¡ro¡ and Mr, 6idwiË er+ frct to corwincË theË other
rrol rwo or thrcc fnçrrd+.Àll tltcy nccd i5 onÉ mêre
1ar I friend, ju.st four, ¡rnd it will be a rujoriry of
fæl Ihe board and tlrcy csn ¡eelecr thcmgclvcs.,r*Ed
(fl¡ thÊy arÊ frEÊ to s¡ly whâtÊvÈr lhÊy wtrDË to.

ht thcrc is no irtcntion tç do rhcsc things, whzt
H diffËrÈncc does a coun ordcr makc?

{3) I come to cou¡r undcr a-flloy o-f 
..

f.t rnotions allcging àU 5+i.t9 of rhlngs. includrng
{q how I w¿sn't propcrly retainÊd.I hcsitãtÈ to
[Êl egrcc.
m THE COURT: You couldnt possibly agrce'

¡r¡ Yçu eouldn't possibly agree. I am not asking

tet youto a8ree.
nst MR, QUINLANI You¡ Honor *
t1r). THE CÕURT: rVair one second. I heve got to
tra Eo back tô tþë issul.I arir stitl not re+lty
tril surË. rhou8h, th¡t Es far as you know, that
prl thcrc is rf4Uy er¡en r dcfinirivc plu ro placc

befare ùis board tomorrÖr¡/ ù Ìste ro firiali?c'
rhis is ir. wc arè clr)siîg the muscum,

¡ MH. GAFLSöN: ln f¡ct,Your Honor, it is my
e¡ undcrstandinE that there ütill riot þs íny 6nal
st voËc ofl pt¡n,s or prÖÞös¿ls for any of thË úuÉÊum

Fq feciütie$. pflrticularly the Çhlcago tuci¡iry or
nrt any the Foundrtlon'¡ facilities totnorrow.Thcrt
¡a4 is ccrtai:r.ly no inrention. * Ê¿râS I

trll THÉ COUÊT: Yourre shaling your hc¡d nç
Es¡ undtrtt+nd, to votc
¡n¡ MichiganÀvenuc to

ro closc the Ïerra muscum Orl

morrþw ât the annual rneeliJlg.

ffi

,ffi*i'
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I2¡l THE COURT: Le¡ me

frl THE êOURT: Is there going te Þr - I täin-k
i4 you rold me, yËs, ¡ füÊrtlcnt ago, ¿ fcw ¡nìnures
,t; ago, rhet there is going !o bc counsel fto¡¡
t+l Sitllcj gaiÐg to rhis rneedng ro$Iörroq,¡
tg MF. CARLSOIT|: you¡ I{oÃoç I bclicvc
tcl Mr, LcrnÊr rna¡ ir åcr, ÞC prcsenr. I knÖw he
f4 ¡S ÞrcsËnf h tivffny. I spokc ro him In

.rol Giwrny ye*crday. I franftJy don't knoçr, for
teJ sufe if hc wBS going to bt, ÞrcsËnE fi rhe board

trol rnesdflg, but I caË find out.
rilt THE TOUHT: I t¡kË it rhat whea thc
{rar tpard wzs - hàd beçn considcring OvËr [he
lt$ mQrrths in ëo¡¡mhtcc meÈringls and t¡eo i¡ rhi+
tr{ telËÞhone rnccdng ¡nÀugrut¡he Þos$ibl;
frst clo$ing Of tl¡c mFscun, it was dOing,o *¡.nOut
nq r¡Ë knowlsdgÊ *¡Br it is - rher is ii¡hc
t¡¡ Þosltion of ùerq,ftorney Genercl that thcy can,t
ttal close tÌ¡c muscum .Sd mevÈ our Of 

'lin6¡9¡¡rq _ MR_ CÂFILSON: I sm sbockEd rhst TlrcÂnoriev
r¿"r Gcncrzl takcs that position- It is so co;u;ry----'
llll tO rhc e¡ticlcs of incotpg¡aúon and byhws.SO
lê?t rt ¡s cefEinly not É¡c belicf of thc For¡ndsdon'
Ë3J rhet thÉ Anomey Gcneral has any probfinr
tz¿t wh4ltoeve¡ wi¡h ¿ dcci¡iOn Iikc tha¿

tr] THE tOURTi Bur I would assume chßt thÀt
e lcnowledgc rhar rh c Änorncy Genc¡sl hâJ come
Fl into coun:¡nd is rfying ro $op rhem frofn
¡4 closiqg chF muscum, *ould pìrhaps m¡ke couneçt
{5) oe so¡nc rËsËarch or discrr$s or Iook jn¡o thc
Iot situÂtion for thc Þoard rofü0rrÐw. I fr¡ean, i
m cân't imagìrrr ther ¡hc boer<l wou&l U" uoting rç
18ì do$c the rnuscum,
H MH. CAFILSON: you ârc coffeçt,you¡' Honor.

1iqj TIrg Foundation is Cenainly inrsrÈftcd in thc
filt oÞinions and bcLicfs of ûeA$orney Gcneratls
treJ officc of ¡hc S¡ntÉ of lllinois.Tflç aré an
¡rs¡ lllinois ñot-fopFroFlr cQrponüÊq.To rhe
FÂl deÊrËc I havc h¿d t¡ chetrcc ro look ¡r
¡rs1 Mr. Pcrkins'papcrs, I bcliÊve tiÊy årÊ simlrly
{r8¡ wrong as x fiïrttcr of lflw. I bÈl¡svc *c are
(r¡ clllitlcq,Fursu¡lnt tt oureúiclcs of
fiûJ inçOrporation, pursurnr ¡o Our bylaws, Þu¡sr¡¡lnt
Ir cl ro ú, c lllinois,l\ot-For-proJît Corporation,+cç
¡æt Io closc the faciJiry qÍ Nofth ¡Urcnipnevciuc
¡¡t¡ lf rha¡ is what thc board cbqsc to d0, bur nO
trq ont h-13 any in¡ç¡1i6¡ 1p do r\¡tt romorrowi
rÐl Your Honor.

ns¡

Howeveþ,wc weuld noÊ
Ë¡¡ End wË bcügvc rhar âsyour

¡dr, Ferk$is fçf a mgmeht. I Élre it ùât
¡¡ltinn¡ely you arc auEgÊsting Éhât thi$ Êesc is
Fq",g rg ger resolved rhroufå a prchmr.ry-
ln]'_u::rje 

n, h Ë+B o f pe rmane ni. i n¡ unmio å
nçaru¡g where the issuc i* goiag bbc rhe
intcnr of thoSe whq hevç conri-butcd ro thc$uscufi Bnd thc interr¡ of hc whq _ thoge s¡ho
crÊetcd it, and that that would be not.e ,ugl*r.,judgmcnr motiotr, tåat ÞTuld U. oo JJr"rirr*-'
flrårtËr rhaç thc cor¡n wòuld bÂyc to irear-----'
tcsri*Ony orç?

MH. PERKÍNS: ycs,J¡l{gg, it rs no¡
somcthi.dg Èhat I b€liEve can be rcsotsecl byt^f1i|¡{g*Ènr aûd ro jusÌ cor.rect a couÞlc
qruck fËIr¡lrkg..ê.rticlÈS of inÊOrpoflqiou sa)r 

-

nltoy {iag*, and' in åct,lr pcrrniu rhc boírd
to ju.sr dijs_otvÊ the corporarion ro givË Ír lo
anor.hcr 501(cX5). I supposc rhey iould Bivc itto some ßnimal char.ir)¡ if they thought rhãr
wìes - DcËr¡¡sÊ thfl('s q¡hrr fhe f,rticle$. ttallÏ
I gpÈss, unrjc¡ somc inre4rrcra¿iqnf would
pErmir.
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'..1
\l

'!,

:

{rsl
tt6¡

el

agrcr r¡¡ith rhar,
Honor has jusr

Psge 7å
PBgÐ ê0

{rl sretcd, ir is oficn neçcs$ry to considcrwhô
Fl Savc thc ¡noncy and fôr q/het Þu[poÈÈr. In rhis
lil franicuJ:r if¡JËrnçcr otl¡ papcrs arc rËplete v,.jùr
fdl !håt, bur I wûn'r rFÞctr ir fs¡:rsu¡ Ff9¡6¡, [u1
tEi ¡t is Pfetq¡clcrrtha¡ d¡Ê founders, inour
Irt
FI
t4
lÞ¡

tl0l
(lr)

Fzl
n3:

lldl
{rÐ

tl0l
þ71

ttsl

Fe¡

fEot

t?lt

opiflion, did nçr w¡nr it to lcaue Chicago,
Ånd just ro corrccl thc rccOrd in oñC

rcspËct, tf,ie museum herc in Çhicago is quire
subctånTìal,.Gi1'çrny rnay bc a *Onderfrt ptacc
ll_nd it fnây have $ome of ûrc cojlc$ions,'but rhc
Chicago füusËum ÍS no sreÞChild ro Chc
Foundaïion's âctiviry- ¡ is á jewcl for
lhic.iqÞ snd it is an tmponanr p4{r of Çhiëago
and it is qn imporÌånr páfi of Ciricrgo's
cher¡L1ble trcBsufËs.

THE COUÊT: And you woutd Þe
ÞËrrrl1nem iniuiËtion heäring

secking ¡
to prüyË rh¡r that

intcnr, a¡rd it is youl Fosidon
provtr rhîr, rhrt rdll bÊ
you al$Ö want e dcc.lnrator)¡
they rnsy. nor ËlÊ,sc rhc n:u5cum

w¡s Llre original
th¿t oncc )ou
sufficicnr ¡'¡rd
judgmcnr that
mgvÈ the

MR¡ PERKINS:

afld
Ftt
E3l

l?dl

collËction oursidÊ dte ffnË. pcriodl
Ycs,Your Hono¿jr¿rs back to THE COURT: .dnd ç'puld wÈ bË ar rhar ümc
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FãdÊ Ð{

rrr atkins about hôw druch c+ûld bÈ cloÊË4 hqq¡ tduçh
', of t¡c coUection could be moved? \Vhat is your
,r' nositioo cohg ro bE at thrr Po¡nt?

", 
- 

rufH. FERKIHS: ÌøÉIi,Yo¡.¡¡ Hônoç I think v¡c

ìo all rccosni=c rha¡ this is a siruedon where a
ra fluseum cfir have othef locaLiooJ end rhey
m o.chanÊe collcÊdons not only among Those

,í io"rrio*,¡ot q,ith othcr irutin¡tions,Wc ¿rc

lì emceting rl¡cæ lq be tlis subst¡ntial muscum

rto ttär we 5ec in Chicago i¡ Pcrpcruity' aod thal
rüi tllar is thc i¡¡tcnt DanTcr¡a whcn hc founded ir"

ira *tten hc vreÍt our and pcrsonâlll sËlcctcd all of
nli rhis art,firis i5 rhc situstion; Ee probnbly

l'¿i pickcd 90 perccnt of thÈ piçcÊs çf ârt that ¡rc
ro in thls flluscum, a¡d 'ç{¡c s¡lll bc ablc ro prove
l,e drauVc have thc son,who i3 - s¡ho hes bccn
irn *i.t, hinr rhrough the Ênd-rÊ Pfl$ccss' âÍd thi$ is

rrq thc situaÚon whcre I don't thif,k the Þfi$'
tret ¡cally, att going to Þe rlur much in cfispure-

¡æ¡ It mzyr bccornÈ a question for e. dr¿ncellor or a

¡3rl tricr of fBgL lto tQ speak' to dccide what rhar

ta? ¡send apply tfic law,but lthink it i$ very
¡aa¡ clcar whet Þa¡rTerr¿ had in mind' HË nåfiÊd it

trl
ril

parochiel, I mÉrn, it cúl bÉ such tb¿I a

SoutÌ¡cm lllinois cor¡muniry isn't inrcrcstcd in

f?41 aftcr himself. He pur ir in hc ciry thar hc

¡r¡ seeing thar money migratc up into tlrc
f.t Chlcrgoknd erËa to bc gívgn for other
H ÞU.r[¡Ô8es.pl And sÐ I ùinÏ rhcsc conccpts arc vcry
f4 rooted in comfirutriry and very rootcd in rhe
p¡ conrmon law. which is thÈ $tâtÈ, the sovÊrÊigrr

Fj sElre, elld thc mmmunity that crcatCs thÈ
frq ëhâritêble ËÞft should renuin,rÍc bcncficiary
tfit Of thät chariçaÞIe fnrfl.Thrr is rhc hcafi of
¡rq whar the common lew p¡ovidcd.And, uuË, ils wË

lri) flrovÊ foñ[tsrd in socicty and v¡c havc United
¡r+¡ Steteo with dlffcrcnt sretcs snd diffcrcnt
t15l locflriotrs, it bçcçmcs a liçttc herdcr alwâys to
Ír6J iÞFIy thãt in eâch cifcumsËInce. Brn I think
h¡ q¡hcû rhc foundcr has so clcarty indicatcd hr$

l10l

Ëúl

in¡enr, rnd I th¡nk when the situ¡tion is $o,
cleer rhâr ir belongq ¡ the Statc and in thË
C¡rrr of Chic¡Ëe,I rhink ir is a slruation whcrc
rhar uun $¡usr sËry rrnder rhe protccüon of thc
peoplc öf thË Srite of lllftrois, undÉr its
represenratÍves, ulder thc protection of rhis
cour(.

ru THE COURT: So it is Eoing to bc your
lcl posiúon, ultimarcty, lct's assumc it is not
t3t thjs particular casc, bqt lct'Ë as$urnc thÈrË is
tlt B mu.scum rn town th¡t is simply üot mâÌing it.
p¡ fherc is not aficndancÈ. it is not (loiflg w'eu.
p¡ It ju$t i$ nÊt $uÞForting its effotæ, it is noi
l¡l grçTüing and. for whatcvcr rclson, it hrs to
trt c¡osc. It is your poririon that cvcn if t}rat
f9l were the ca$e, the a5sers wou¡d have to

llol ulçiñâlely rÊm¡in in rhe Sratc of lllinois or
rlrr tIÈ cöllecÊon would bÊ sold for the beilÈfit.rf
¡t¡ the proplc of thc State of ltlinois,
rrsl MH. PERKIN$; Ycs,Judgc, abso¡utcjy.
tlr¡ THE COURT: A¡d thrr is rc:r¡ly whßt it comcs
¡rq down to.fhcy crnrt svcr movc thcsc ¡s¡ets
lrs) çlsgwhcrc,
trt MF. FERKINS; YOur HO¡tOi, I have been on
nÊl ¡rurny cases and rhat ls our posirion in cvcry
trsl cÂsE.

tnl THE ûOURTT Ôkay, Is thcre anything else?

¡:rt Mr. Qúnlan you havc becn ycrypatiënt.
talt MR. QUINLAN: Ns, nor ar all- I obviously
Izs, conärrwirh what the.A,ttÕrncy Gencral says and

Fsgs 82

rrt grcw up in and did busincss in and bccamc
tq succcssful inand Ithink hc urantcd to givc
þ¡ back.
r¡¡ TFIE Cô|HT: Exccpt forthc [ftç{ing casc,hns
tÐ rhEre bccn any othcr muscum cßsÈ in llliriois
tci where Frimts ora ¡:Ët-fêr-Þrofit- you don't
fn ìpant me to use the word 'privare,'e
¡s¡ nor'forçrofir corporation ¡s Prccludcd -fitm
H closirrB if ir chose to do $o?

trsj MR. PEH KINS: Jud8e, I thi¡k i¡ is a
prl qucstion of whcn wc say Ëfo$ir¡g, a grcät clcamÞlc
trzt açË not-for-profit hospitals that find
trst rl¡crnsclvcs in siruarions whcrc tìcy musr closc
tr¿Ì dowfi.
Fst THË coUÉTl Bccausc thcy can't m¡kc i¡
trEI f¡æncielly, rnd this ís nor ¿har situ.srion,
tr4 MR, PERKIHS: But in thc qucstion - thc
lrå) reâgeñ I püint that out,Judge, th+re is moncy
nsl lcft ovet slrbsrantial moneys oftEri- h fact,
tårl rhÈy sÈll often ro e forrprufir or Lhcy sc¡t ro
t¿r) xrìothËr ¡r61-fqr-pfi)Jit to pther lrack e whole
t¿zl bunch of money for I foundatio¡r,And thc
l4 qucstion is, alr¡,eys, what q¡il¡ thrt monËy g0

¡r+¡ for,And I can tÉll you tÌ¡is, it i$ alwBys'.try t41 his perspecuv+, obviously, is a llnlc

IM
lrW
fi,ì,ffi

Ì'îffi
*iffi

n
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iq úris couût¡y, borh Mr, Buntrock
¡it on. So thcy arc nq!

Hì

[j
nl cllffsfEflI than or.us, but I think m+ybe colrnßËl
H rtpfcsen¿ing t}tc Foundati,on herc docs ¡ot rcdlv
ø Offcr tl¡c cou¡r âqyúú.os orhcr Ììan it jú
Hl offCtf¡g fçrm over $ubstanc¿,
tsl I would rrotc thar rhC csseS that hc
H ciEes åre really privete corlre¡ation cjl$es,flor
m cor¡)Ollltions rfiar Arc charged urÌtlr a pubtiC
l¡l purÞosc and a ûot-forÞrÇfit rituÃdon,Asyo¡ú
iq Horìorkuowff, obrriousty in thc nor-fçrFroñt

(rol sifuation, rhey arc trÊltËd as char'uablc. ru¡rs
IHI whrn it is úe public tvho is the oflÈ rhet ¡s rhË
Ita forudztion of, thç !ru$ i* dedicatcd for qrf¡s5¡
tigt pu+osÊ it is rhcy arç furrheriag,Thcy Ëceivc
ti4ì lax daduÊtions. ob'\¡iousty, from thr Starc oI
ns¡ lll¡no¡s.,lnd in this case, M+Tcrra chosc to
tl61 I)Ut it hcrE, CbOSC to incoçorate ir herc, end
nzj .chose ro uke âdvanuge of thc t¡¡r dcducrions
¡re¡ and the Þentfits whiçh wcrc a\¡åiltblc ro him,
¡rr¡ and that RÊ$ his inrent to have it hcrc.We 6cc
¡zo¡ nothing elsc other thqa thar.
fâil And, frankl¡ trrat's whãt rny peolrlc
tul havç been trying ro do, is to ir¡thÉr t¡c
Iæl interËsf, of tr1âl{ing thar Foundaúon Or museuo and

I'lt ârlu(JÈII'f O.F tsttOCE.bt)¡Fr-G5
$eptembcr 25, ?000

l?{: of rbet art av¿il¡r.ble hcrc in lllinois

f24t and mãd ¡Qmoffoq¡ ând Êct

lr) t0 t¡ci.r meedtrE and they wcnr ro ou$t
t4 MrS.fcrra a¡rd Mr.Tuclçci end $cnaror Sirrrpuon.
tl, They couldr't dg th¡r rurder rhe injuncrion rhar
t4t yoìr arr áékiIrg for?
rsl MB. ê|,JINLAN: Nç. I wqutd rathcr thar we
p¡ take fhe dÍic hgrÊ tö look ¡r rhi¡ in a
14 resporuiblc. reesonable s!?y end nöt alloq¡
¡4 tnodorts on cither side lÊ mrke thcCc choiccs.I
tfl ílm verT comfo+ablc wirh,thc r{.fi orrte y GrnËral

rtøl spe*ing on behaüof thc pcoptë of thc Stare of
¡r¡ lrlinois..My pÈoÞlË, my clients, aæ rcalty
¡rzt just Ffirrg to do what they bclicvc rhe iew

Page os

Psgô eS

i:

.:

il

j

Équircs end Fying Ìo c-rcrcise Èhcir fidrrciary
responsibílitics.ûl

q Bçú ofrhesc Scnr.letr¡en sir on rl¡ajor
tre: herds and major a"ft fqundßtion$ and muscums in
nn
(rE

ltsj

ùi$ ciry rnd â¡ound rhÈ counuï.iLnd rhry arc
no coñÊ to th¡$.CâblË wirhout a greet dëâl of
cr¡rcriencc and l(f¡Oq¡cdgg Of their
rcsponsilÞrlitica in thir settug, *nd rhe¡ havc
so cxcrcigcd lhcm in prior si¡uarions ón boanls
sr¡d en foundrüo¡rs and grtrrp$, Somc of thÈ

På9ê EE
¡'1 for thc cducarjonal purpose$ thar he foundcd.
r¡ And rhat js whar q/euld happen 4 in ftct, thcy
tr: r¡ke any final âclion,
¡r¡ . Ths hcr of enjtlning rhe corporadon
(¡l from taki¡g ¡ç¡[6¡¡5, cnioining thcm frcm holdifrg
iq a board mcËr¡flE,Your Honorr *Ë hlve Cited you'
m somc çesrs in our pâckËt rher åurcly sty that
tBl câfl bË tlone.And. surcly. in a si$ation ¡o try
ts¡ ro rtmovc somebody for pu¡rosc of Î¡Ï¡ng to

(rot cxetcisc rhcir ríghts under thc surure 4nd ro
filj call upön orhers to rÈspond rÞ thcir obtiËãr¡oris
¡rr¡ and rhcir rights in a frduciary oblignrion,ihc
lrsl winsto¡: & $rraç¡,n cars I rhink is clc¿¡in that
lr4l situarion. sufcly thcy heve a tight ro, rn ther
:rq instanFe, cvcn if thçy heve a¡ absolurÊ nghr in
p+¡ ordinrry sircumsÉnccs ro frre sorncbody, ùey
t,4 can'r dg it in rhar setting.
trst THE coURT: Lcr me try one othËr rhing, âqd
rr4 I ám soffy !O inrcrñlpt you egein.
(zol MF, OUINLAN; Thar's all righ¡.
t?rl THE OOUFT: Bur Iet'S assufitc that rhe board,
l??i n,5 a wh0le, Éxccpt fot thË rhtçs thar you rnosrly
rEot c+mplain o{ ure rcally upscr rbÖut this lewsuit

¡r¡ grho erç not ¿Sl¡arË of what rheir obligâtiÞns flnil
r¡ rcsponsibilities lrc-
t3l Sc whar rhçy arc asking is me¡cly rhat
f4t thcy hâyc thc riÊht to ¡¡uke rhesê obscft"tior¡s,
(q thcsÊ objcctions,and ifrhetroârd rcË rs â
tet rcsponsiblc board,Thsi¡ fcar iS Þrimarily rhar
f4 nobody u'ill scn e of¡ this board il rhis is
lel rllowed l0 con(inuÈ.Thilt has ÞeËn pan of the
¡9¡ ptobJerrr sillce rhe ¡lcw adrnini$r¿tron h¡g takcn

ilol oyef.A lot of châûtËJ arc rakiog plrcË. ¡ lor
f I I j 0f pËoFle rhat have cofic and ÊeûÉ,
tt zl

tt3)

f1¡l

lrÐ

Most tf thç pcople will nor låke !hè
$lÊp to file e su¡L Not se), this is enough, wc
s¡¡rn !e do sornething about i¡,11s5s peoFle ãrË
hrre this Chic¡go, rc$idcnrs of th+ Gty of
Chicago, the $atc of llli¿ois, busincss pcoplt
f¡om here, a¡:d thcy are gnvcly conceined abour
what rhcy h¡ve sscn rhxr ha$ takcnplace,

ÄlI wc askYOur Honor to do.is to prrr
this off for a reÊsornbte period of úmc so Yourfæl

¡rr¡ Honor crn look at rhis cB$Ë, l¡$Ën ro our
f rrl argumcnB and, of co utse, thç .tttorn cy GÊl1Ër¿l,s
tz?t Àrgu{ncnw es to why we needcql thc protcctions e/Ë

need and why rheÉc should be cha¡Ecd.
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.r1r .rVe have fÌlcd a vcnË+tl âffiùyit
; ¡ilcßing rhesc things arc SoinB to ralc pl¡ce,
'üi 

rn¿ t tni,* utdcr thc rules *tatYor¡r Honor

"i 
trno*r, rhosc st¡¡d a+ çhe evidencc i¡ tlris casc.

àr anrl rhat i$ thË trasis upon whictr wc should
Li ¿"ci¿" this.Änd I do bslievc it's frirand
ø rcasorsþlc, and thcrc is no harm.,{nd balanciag
rsi thc hatm ¡n çhis i¡stauce surÉly doç$ not hstm
¡¡l rhe Foundadof,. IflhËtc iÉ lny kfnd of

¡ol tensfcr of something to mcct a schcdulË, tutÊly
¡ u ther can be edclrcsscd by this courL Surcly,

irel rhar cå¡r bc add¡csscd in ¡ lrxtrc proPcr scnirlg,

Irs¡ rlrrn 5, 000 srilcs ¡way in thÍs typc of sstritrg

tr¡t âfid aU ofâ sudden ir ¡[l has rÐ hãpPen otr
nst TucsdalTherc i5 tro in thc mccting minrucç
(ict hcrÈ, ¡ircrc is ucrhing i¡r tl¡c egcnda tlat
rrzl $uggEsts any of tho$e things,

Fct THE ôOURT: Doec the þoa¡d rrcct cscry
ttU m0nù?
r?q MF. CAFHCILL: Qu*rtcrþ
târ) MF. OUINLAN: Quatterl¡Yoru Honor,But
¡æ¡ rhc cxccutivc con0rnuc conrínucs, rnd that i$
p:t onc ofchc rcasons,

l¿¿l THÊ COURTT I'¡n sorry, thcy did meet in

trt oppossroû Þapcrs.-àF B åcru¡l maner or as a

H lcgat rf|aT¡sr,I wÐì¡ld simply likc to $¿te for
r: thc record Yoru Honor that is- of course, rrue
¡+1 that aTRO ir a d¡asçic çmçr8cncy rcmcdy thar
trt shou¡d bc issued only wirh the w¡ost carc srid
H lot ln thc cese that is doubtful,
m This is a lau,suir bmughr by rwo
Ft indiyiduel mcmbc¡s çf an ll"rncmÞcrboardagainst
Ft rhrÊÉ other iûdh¡Ídu.âl tÌTembcr$ of that board rnd

frol ageinst rhe Foundadon, i++lf.Thcy purport to
bring tr rr lndí¡Íclrt{l{.ThÊy âppafÈfltly hâvÈ
no complâint wirh rhc orhff six membeË 0f the
boerd who aÍen'r invôlved in rhis laçrsuit. I,
frefikly,Your Honor, believe thery is
subslâf,riål legrl questi0n âs to $/hcthÈr therìc
pla¡DriÍt evcfl bav€ úe srândinB ro bring rhis
lewsuit..{nd I do intcnd to ãddrcss thrt-

ilsl Your Honorwas asking Mr.Fcrkiru
trsl abour evidcnuaryhcar¡¡ts and things ofthrr
nrl sort,At lea$t rny prçliminary cïsraimtíon of
pr¡ this causcs me rq wender whether the plairrtif8
I¡st svcn have a legally cognizablc claim or whcrhcr
r?3t wc cannoç disposc of this on bchalf of thc
tz¿l Fouadario¡ on ths mction,And to sort of

rl
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.Auguir bry phqne-lVa5 ¡lret É sÞËcigl mccLing
callcd for somÊ rtasçn? Do they do rclcphonc
nreerings ftequently?

MH, CARLSONT I am afraid I don't know rhe
qñSrvËr to that,

MR. OUll,lLAN: Thcy do rhcm.I don'r know
how frequently.Thtir norn¡al Itrccting schedqle
is quanerl¡ but th+y do mcct from timc to
rime, rnd the exêcutive gommitrtcc, of coursc,
cxirs iri úc inrerim co ulte u¡r thing thst nccds.
tô bc tilkËn.

THE TOURT: Ànd tJ¡c cxccudve comnittËe doës
not have euthority 10 clÖse the muscurn?

MH. OUINLÀN: Thât's corrcct.
THE COUHT;.q.nd EËt ¡id of the collecri01!

os it (nn only bc donc in a boerd meeÈinË?

MR. aHNLAN: Tlret is corçËct.
ÎHË COUFTT Do you 'çr'e¡t üre Iâst shöt?
MR. CÁRLSON:I would appreciate it,

You¡ Honor,
THE COUBT; Okty,
M H, CAHLSON: Your flaüor öbviously has rcad

my opposirion paÞcrs and I e'iII not eptnd thc
timË to ¡lo rhrough cvcry point m¿de in rhc

¡r¡ híghlight rhar problern, anrl I tli¡tk it is s
Fl problËm thar rclates ro a rÊquesr for rTRo,
tT thcy circ onJy one source of any prorcctiblc
l4l rr8ht, eny prorcc¿ible inrÊrqst.The.y Çitc ¡hat
ls) ponion of rhe Not-Foi-FmfiÌ CorporationÀcr
lE dcs¡inE wirh acrlçns lhat are ul['r¿ vi¡cs and
m Èhcy lrc coming in this co¡¡tt,Your Honor,
tE scckin8 to prohibir rhc FoundaLiqn'$ Þosrd f¡ûrn
tE çÖflductins irs board slÊcdon e¡ itÊ an¡ual

Irol ñeffifig.fuid two othcr rl¡ings, closing rhe
trrl Tcrra Museum on Miçhigan.{vcnuc and rranÄfcrting
nq or mQvin8 a.tpund any arrwork or assËts-.å.s fÁrc

¡r¡ hevç dcmon¡t¡atcd in our opposition papers,Your
¡r+¡ l{onor, it is clcarly nor ulüa vires for the
¡rs¡ Foundation ro do any one ofthose threc thing$,
tr6l conducr rn clecrion roülorroù/, closÈ the Tcrrå
tl¡ Muse$m, ffrri$ftr thcTcr¡" lvluscum's asscrs. It
¡ra¡ ir specifigally authorizcd by thc Not-Fonl¡rofrt
¡rs¡ CorpoHtipnÂct, âûd MrQuinlan makes all thËsc
(=ol co¡nmcnrs abour how can you be do¡ng thir fur

rrrl Fnancc. why dont you do ir, herË in ChicâÊo,
14 Somebtdy rf¡åy suggc5t wc hav.c got to h¡ve rhe

and cvcrything cisc.
03,1

. ¡{¡dä
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Irt alloq.s this fru¡d¡don and qtry not-for_prolit
14 co4porarion rO cr¡ry Of¡ ¡H opÊrqtjons Êidrer
ts, wirhln or q¡ithout this Stãre to ercc¡cise rnv of
¡c¡ its powers, cÍthsr i+ a fo¡cig¡ 

"o*t " 
o, iå 

--

ts, any pårr of ùe Unired $tares, ft is rc¡.iy
{q pÍcpostcrous,Yêur Hoqor, ¡O efguË ùr¡r ânyonË
¡4 hrsallcged any possible action Ëy rhc
¡a1 FoundatJon thar is mrlf ulr¡r vi¡ci.
tÐt lt doesq't m¡-ke arii differctrce Ê,}¡rt

I'ct $icffals son rr¡¡y sây i-d I,n eftidâvir orâûy
l'tt¡ 0f the othcf suÞposëdly åctr¡øl rnancrs thai
ft4 thcy fefcr ro in the Complai.ur.Thcrc are twcr
t,E docuüents to l¡cok st to-scc wbet nAntbrr¿,s
lr¡¡ intenr w¡s, if thar irtcnr i8 rçlcvâfit, t}te
{rsl ertidcs Of Lncorporation ¿nd thc by.lawr
lÌE l{ot}ring i¡l t¡¡c arricle,S Of incofp6råde,1, or r}e
¡r4 bylaws rcquircs r-h'is For¡¡datioå æ 

"""¿o.t 
u 

-

You¡ Honor i$ rn cffsct Ëntcriflg e ,r*ndecory
injuir+ion úat rhc Êxisring Þoi¿ t*", iJ:-''
conttBuÊ in plrce a3 rhÉ ba,â¡.d of rhis, rhe
Fouîdat¡oå, forYou H6q9¡ 10 cnrcr anv kind ôfâr o¡dÉr rhar dlc troa¡d cnrr,r ¿.¡",+ 

"oii 
àãìji

and do v"-hetcyer it mry dcçm apprçÞr¡atÊ tÖrnorïew
111 trfiru¡ of EOVirlg ars¡orù o¡ gansfcrring
ítssçts or ctosing thc Michigan"4,vcnue núiw.
rshethÇi or nor ¡hc board r¡çends tp do tt¡at,'Ånd
I do represeat to the cour. thm ¡he b"il õ;;-
¡lo¡ intend r0 d0 tJrar, bur forthis cor¡¡r ro .

Irt
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ttll
llsl

(1sj

Irq
t30t

12t.l

tæI

F5l

museum f¡cil¡ty whÈrc i¡ is on North Michigen
ÀvenuË,te haye a rnuseurtr anl'ryhc¡Ê in thekiry of
Chicago- t R'as, in fect, sts¡ted in Evansto!, '
not j¡ CbiÊago, ¡ror is çhc¡c an¡hing io Uri
afiicles of iricorporarion or bytaurs ù.rar
rcquircs U,s EO cven hrvc ¿ muserrm anl¡ï¡/h¡r¡ iû
thc Unitcd Sç+trs.

Irsl
(l€l

r?01

t2t)

PEgÊ 9{

1¡ csraAfsf in Ê¡dcr ro gËr a remporÀrf
E fe$r¡ínin8 ordÉr such as rhey agjefing in
¡o¡ rfteir motisn.

3.

þr
(51

Ir)

t4
IÊ]

FI

Iro)

[1 1l

r)

i 
tf4t

l(' 
5l

lltq
Itt4
lnu
Ipq
ttul

l¿¡t

THE COUHT; Tlrank you,
I¡ thcrc anyrhing funher?

TIR.QUINLAN: If you c¡ent mc rg rçspond,
is_ Ëh+¡lÊnEing, oùr rjÊ¡rr undcr I 01. I 5.,â,qd ir
clear any dirËctor bas the rishr ta, uny ,a-, ü
sÍlys, ¡D aÊy pÍcceÊding by a mernbrl. 

'eüütl€d
volÈ or by a direfior *

Hc

Page 95 - PaSe g6 (26)
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¡¡ what is the intçnt tf th€ æsråloq thcri you
f¡l heve ro look algç ço sur¡ounding cirçumgtances

tE â¡d th¡x's rJ¡E rÉeson rhãr wc hlc lãbsd thosc
p¡ issucs about sEllcmcnci tl¡at hc h¿s mads in thc
¡sl pren, his stJlrcmcnu¡ ¿t thc timc of rneking rhe

Fj tËfffer, his sËtÉmEnts ef thc tiflË of felling
¡4 ir up and Mr.JirnTcrra's affidavir clcarly sers

t¡l fonh his pcrsonel knowtedgc of its intcff.
lul So surely the i¡rcut of th¡É Ë be

¡o¡ lçcated l¡ Chicago, in llliaols. is cf,y$al
f rrt clçßr,,{nd tÏc on¡y thing wc havc tç do,wc
trq dÖn'r bãvê ro pt?ve ou¡ cffe, âs courrËÉl

nE suggc$cd{ al¡ wc hrvc to do is rãtsÊ â åjr
F41 quc$Èioû aÞçut whçrhe¡ or floL ê å$ qucstion
trsj corlc+ñing ouf tiBhl ro rhig relief.And wc
pq have na probtem ebouE disc-\rs$¡oÌrs â.nd

tr4 confildÊring rhis-Vhar $'ç have aprobltm wit!.
trst $ YOr Hônor has cle¡rly $rtcd, uJring any
pq ffûâl decisìon êr Ëûâkitrg a fin¡l dccisíon to do
t¡01 sornething that would bE, e3 wÊ allegc and thc
prt Àfiorntry Gcncrál, ultJiB vircs lfld ouËidê of
F?¡ thei¡ âuthÕrity to do thrt and thcy cüinot do
izq it.Àll it has to bc is a fairqueutío+,ÄJl
tå¡t wc ßsk is for s rcesonablc period Õf liËÈ tÐ gct

rr¡ kinds of votEs n lcadcrship rbÀr they think is

E BpÞFopriarÊ.They mây nor Hkc âny Ëinal action
H to clgsc thc Tcrf, Mu.sculn in thc Sratc of
pl lttinoi¡ or to rcinovc t¡c bulli of its
E collegdons orrsscu ûEm the SÉtc of
tfl Úinois.,{nd I sey rhe bulk of it, bcc+usc I
m am not going ro ln¡crfc¡c with any Êoflt¡Bctg
tq tbet pay bc in cxistcncc or inncr museurû loo$s
et or atrythinÊ ËI+È thåt thÈy would norrnally bc

pq doing ia d¡ei¡ regulâr corüse of bpgincss,
tr! MH. öUlNl-AN: vould you limir your orderto
FA that, so d:ëre *ân'Ë bÇ ar:y +xercisc of rhis
n{ unlcss rhtfü arrc prior comtnitttd obligarions to
n¿r do so¡rhhing?
nsl IHE COUHT: TÈey rÌìây frrÄkË a commirmcnt
lrol tornonow for a neq¡ ffiuderrrn,Thcrc rnay bc somc
tln typcs of negoriations that havc bccn goihg on.
trE I krow dre¡È ârg atlcg+tions in thcse pleading,s
hü 'rvhich çounsel cârtnot addrcss, sincc hc ¡s

t¿ot icprËsenring rhe Founrlârion and not thc
t"tt r$dir¡iduals, abour ceneio ¡rieces having bccn.in
¡24 imprcpcrly uscd, I ¡ssume rhar the$e - this
Ëol cor'nÞlâint and thcsc altcEtrrions bave now Þeen
¡il¡ nrade a'ù¡.ílâbte to au board membcrs, and I
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:i.íi.ì

if,.#

:i#
rffir
'[rí,3
ir#

iTä
¡ï.$
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i'cl
,,,tJl

i{
14
lrl

|J¡

Pâse 9B Psg€ roo

nl our cilsc and prcscnr is to Your Hontr 1o âllow
H YÖur Honoç to rulc on thosc th¡figs-
FI THE COUHÍ Okay,I am going to BIiInr a vcrl¡
t¿r linrirc d tÉrnÞorÂry re$trainin g ordcr in úris
tst rarc.Thc courts arc not suPPosEd ro inrerfcfe
t6l rv¡rh coryorarions and rhei¡ operatio¡rç unlcss
rn rhrrc is somc rtrl re¡son to do so.In this
lsl c¿rsË, es I seÊ ir. ûtÊ issl.rÈ is ¡¡¡hether 0ç not
H thr Çta$inÊ ÇI the musËlrln a¡¡d thc moving of its

Ird assets and côllection out¡ide of the State of
n r) Illinois, whe¡hcr thar acr Ls an ultre vrrcs
I11l act,Thar is rhc only issuc ln rhe c¡se,
tr3) whËthcr ùcy crn do i[ or whether ¡hcy cårit do
1rn¡ it,
trsl .å.nd,as I see it,thc plaintiffs havc
trq ar lrasr raiscd cnough of a.fair quesrioa to
Itl enrirle Ehem to very lindted rÊliËf, I am not
trsl goidg to tÊil this corporãtion tlrat they ctfl'Ì
tel clcct OfficÈrs tornorIÞr¡¡. I îm not golng to rell
lco) thËrn thet thcy Can't Ëlcct dirccrors þmoügw.
Frl I am Eoing to say that thcy ¡Ttty flot tÈtrrovê âny
Ert current dirËCtor froûr Offiec ãBaißst hi$ or hc!
p¡: will, nnd only rhar,Thcy can do their
E¡t ççmmjttcç qssiEnmcnts,Thcy cen rekc wbatcr¡er

Irt assume fhÊrÈ rs going to Þc somc discussioûs
IT sbour soffie of thÈÉÉ isgucç tomonçw' I am nor
Ft Êoing to squclch eny oflhose discussions. I am
Fl not EoinE to Prcvcnl lbc Þoxfil fro¡Tl - t'rom in
tst f,ny wgy ulking alrout wh¿t tll thË altcmar¡vcs
rer mighr be.They c¿n cÊnainly do that, bur rhey
frl crn't take âr¡y fiÊâl ßçtion, flr lcast for a

tnt pedod, âûd thrt iu what wc nccd ro ralk abour,
Þt 10,20 days, whatevcr. I am concËrncd thât

rhere ir ûo nöÞcc hcrc or thcrc is qucsrion of
noriçe Ëo the unservcd individu¡l dcfcndan¡s.so
my prcfcrcnce is rq do this for ònly about tcn
days.

MR. AUINLANi $rcll,ttrc Êäve rhtr bcbr
pmctical norice,Your IIonor, under the
circuñsrancgg, and we do evcr¡hing wÈ possibty
could.Thcy hevc bccn scnrcd by rnall,
tclÊphonic corns¡unic¡rion, wherc those effons
âttcmptcd to be nndc, has bqefl sent lÊ GiveffiT
Francc. I am surc thcy know whar is raking,
placcrncnt.Thcsc rhings -MB, CÃHROLL: Fcdcral Exprcss,Your Honor,

MF, OUfNLÄN: Overtight Federel ErÊprËss,
Undcr thosc ci.rcumflance, rher is aTRQ with

1l

lt€)
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Irt norice,Your ltronOr, Frankl¡ tÈn days undcr
H these circu¡n$lancss, jusr gening Þeoplc bâck
¡r¡ hÈrc so thar rvc can heve somc abijiry rc deal
p1 udth this siruetion is going to talcc a¡ leæ¡
tsl that kind of time.ånd. also,Your Hoaor -tq THE Öi¡ÜHT: lËt mc iusr ask^ I hrow cotr¡sel
ø hasn't had a chance to telk tO hi+ clierrtvcry
14 aruch, is ir goínÊ þ makc much of a dilference
tsl wh+ther ft is l0 or 20? I assumc soqrc of rhcsc

tjq folkt havc vacarlon$ planncd, I also havc a
ttrl motion for crrpcd.ir+d diseovfry, that I hBvc tÇ
Fq dcâl whh ncxt end rhey at goir:g to wanr to
t1¡r rekÊ soficbody's dgpÖsiriofl reâ¡ quick.
f r4t MH, CARLSON: I thi¡¡k.Tou¡ Honor for thc
¡rq first dme rhls eft.Ë{noon I ag¡.cc q'iûl
lr6t Mr, Qui¡I¡n otr soine*¡ing. I thi.nk ten dâys
tt¡ Þftbßbly is uüsali$çicÊtry rhôft,llirhout
trq Conscdin& tbår rhe çntfy Of thc o¡det rsa$
tret propeçYour Honor, ir Éarlly ì+ thc s$c, !vÇ
t?ûJ wcren'r iflteûding, t0 do any of rhe things rhat
¡zr¡ Èhe coun has cnjOiaed, cxccpr I don't know how
Irq board election would tome out,
t?31 THE COUHT:Thcrc may sdll be â boãrd
r¡¡l clcc¿ion of officirsand could still, and I

ii
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nl ren d¿ys and hevçyouback ar rhe conclusjon of
el thosc ten deys for rle Þul-pose Of exIending the
¡s¡ ordcr.You wilJ know, rìcrc will nor bc a
Ét prclimiflãry irrju+ction hearing ar rhar riffc-
nt Ïbc purposc ûf rhât wiII b¿ tO cxtcnd thç oldcr
(Êl ro á timc thar i,s ree$Onãblc afrÈr yçu havc had
f4 ßn oÞFofürrriff to - rvÊrJ,firsr of ell.after
l¡t cÞunscl has had r chancc rc find our whcrhcr or
rut nor SidtËyis ¡cprÊíenti8g thc bOerd,
lrôt MR, CARL,SONI This may be rhc l+* rimc you
llll SeË mE,Your Hotror.
nA THE COURT: Thcrr rnay Þe r¡otions to

di$miss- I dqn't hâyc to deal in any cvcnt y/ir.h
thc rnOrÍOn On thc iîrcrvcntion ofJffie$Terr¿,
A-od Ëndl thc individuel drfcndants ere rened,
I really don't wa¡r ro dcal wirh thar ístue

rtq

sl

4 utrtil I knour that thcy are ptoptrly here and
Bl bcfofê thÈ Court.A$d I v¡ill know rhaE mqfË itltl

t¿ol

121t

lrE tËII dr]¡s.

r¡Ot to do rh$ Or overlooked it, but
sddrcss rhe issuc ofthe È:cÊÈutivc

Csri I have my book, plcasç.
MF. QUINLAN: your Honor. one otlcr thing I

would ask, I don'r knov If Your Honor drcidJd
I wrll
conrmineÊ

Feg6 104lrl waût tö rnÂkË ir clear, yor¡ cas clccr all thc
12] PëqplË thar arc srill rhere, qnd if somÊ
trl officers q¡iJh to rEsiEn, thêy can clcÇ,t
f4) reFl|ccmdnts.
Þ: MR.0ARLSON: I don'r lcnow,frrnkfyiyour
lcl Honor, whcrhcr Mr, Çidwitz or Mr. Bunt¡OÊk q¡nr
m rccleçtj0rr Or not want æCleCtion.a¡d I dOn,¡
t¡t know ç¡herhcr tficy wish ro be rcc¡ccr,cd or Éot,
tÐ 8c rhar es it rIt3y,your Honor,I wãs going ro

trrl $ugBËsr, I rhink thc Foundadon ¡¡¡çuld bc
f I ìl inÌË[Ê$tËd. e.s I indicate<l I rhinl( ùefÉ trc
tr2) Iegâl dclìcicncjcs vr¡irh this complalnr..+ld
trtr thsrc rnãy s¡ûy well þr lc¡al dc-ficiency with
tr+l Mr. Perki¡rs'com¡rleínt that I jusr reccivcd and
tr¡t havcq't had a ch:r¡:çc to ¡a.ke a look at.
t!6¡ So f¡orn rhe Foundatio¡'s përsÞcçtiv€.
{r4 I cen'r say for thc individrÞl defcndanrs, if
n¡l Yöu¡ Hono¡ ís going ro scbedulÈ s prclimiîary
trst injunçÈiorr hcaring, we would ¡Ìnosr nthcr havc
Fst thr( be sontrdmc in rhc middlc or larrcf rifile
{¡ir psn of Ocrobcr than f}omf:tifüc Rs quickly ås tÊn
iââ dûys trçm hoq,.
tãt THE ÇOURT: wcll,I won'r - B'har I am going
f¡ll to dÊ is, why don'c I c¡tcr an Ordcr br only

trt wh¡ch has thc right tö tskc rnariåßerïcnt dccisions
fA in thÈ intËrim, i¡fld I tsk ùbt thcy no¡ bÊ
H allowed ro makc 4ny çhärrEËs in mâkeup of thât
Fl contniHËc, whichlqre hrvc allcgcd noúld enty ta}Ë
lq plâÊË on thc basis 'af thcm nking r¡¡eurhorizci
fet acdon in rttrliatory acúon âtginst our
14 clicnts, both Of whom ar'Ê oú üEt ¡cmc -þt THË COURTT I'rb sorry,you losr mc.Thc
¡Et çxccurlvÊ commiftcc isn'r empowËrcd undcr ihc

Fol Þylnws to rrÃke fiñât decisioni abour the
Ir¡t colleËiionand rhe musçsml
llzl
I tâJ

h¿)

IrÉ)

Ilq
n4

MF. ûUlNLAlrl: Àbour moving.
T¡{E êûUFT: Ábeur rnovinE, Bur rhe executive

cqñmittcc c¡n prefiy firuch n¡n thc corporete or
the Ëoundation -MF, QUll'¡LAN:Righr,

THE COUHT: - in bctwccn mccringr?
MR- QI,JINLAN: Rtght.
THE COURT; Right now rhè executive

Ir6l
flel
ËDt eom¡nincc is dilferent than what - who js on
Frl thË cxccurive coûrrnittcc?
Ieal MR. ûUlNl-Al'l: Thc cxÊcüdve Cöfimiüec is -¡æ¡ whcrc is ourlià'Ël
tã+r MR, ÇAHÊOLLI Gidç¡itr, Duntror;k.

I
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¡r MR. ROTHSTEINITcff¡.
i¿ ¡,rn- CmnOLLl TerË.Tuckcr,
¡q MR. OUINLAIII; Tuckcc.
r¿l MB,CARROLL:.{¡d$tePhanic,
rsj MR. ÉUINLAN: M¡¡shÃll'
r THE ÊOURT: Marshalt, Okay. So $e *ro
fn plrjnrilfs, Judith Tcr¡a +ud PauJ Ifay+s Tucket
ret end -¡a¡ MH. CAFROLL Tho pl*intitrs, t$'o dÊfc$dênçc

¡ro¡ Yow Honor.There is onc indcpcndcflt lcft, so

lÌrl ro speâk-
tr¿t Tl{E COUHT: Olca¡, and you 3rË seêking t}rst
¡r:¡ úrey not bc ablc to chËilÊÈ ùât compo8iEoil?

F¿t MH. QUINLÅN: Dr:riag this sâlre dnæ-

itrl THE CgUHT: Do you stsff to bc hca¡d on rhãt
lrEt OflE?

trn MR. CARLSON: Onbchalf of ttrc Foundario¡'
trot Your Ho¡¡or, I wpu.ld oÞjecr to rhar.You¡ Honor
¡r¡ has afready puc her fioger oa what is, ia factt
Fet the cc¡ltrel irsue ¡n thc lawsu¡r. ¡nd' rhat is.

¡¡r¡ whgrler it is r¡lua virc¡ to closc Michigan
Ërt Ävcnue andlor mQve ltg assers, iEg arurorlc out
Fel of *1È Stete of llunois,Thc cxccut¡vc

trt cmplgycË$, end rhat i5 our elleganon, as well.
¡r¡ THE COUBT: À¡d hc was Ûtc one 'orr'ho 'çväs

c¡l lnvolvcd in rcmov¡l of tJrc rtãff and all of
¡+¡ thê - the lqss of rhe $âü?
rE MH. OUINLAN: Hc is not thc only one, þut he

te1 wes irwolvrd ir¡ thrt, ir thosc acthaues, end

¡4 clcerly acts wirlrout euy partJóliö with any *
. re1 wirlrout auy authority, without rny
tq justi.ficlÛo& and rc wc wcrc ashing - wc would
g esk that we coacinue rhis bec¡use rhcy conduct

¡r r¡ thç þr¡$inçgs herc, rñd ùey can do anlrhif,S and

Ilrì have done anyr-hing
trsl ÏHË coUÊT: okay.But -Ir4t MR', ÔUINLAN:.{nd thcy ¡nakc all thé
lro dççi$ron¡ regatdíng any of rhc board activirics
Íq durhE thc ifltcrim,
F4 THE COUHTT Br¡t thÈ çflÊfi e{tho havc bccl doing
t!st ít end rn*king thcrc dcc¡sion in the inrerin:- you
tr!t ;¡êf¡t to prohibit the boatd tomor¡ow ITom

rtrsËBirTÊ rh4t?
MR. QUINLÀNI The only rerson I q'ould do

that, is rt lcast wË would havc, a¡Buably,
noticc,They âcilålly hÂr'e been operaring
a¡pund thc heve b€enF¡t çorn¡nittee, as Your Honot ,I don't

PsgÊ 106 Page 10Ð

trl belicvc, hes the eurhoriÌy ro do thar in any

1r¡ cvent.$o it doesnt ¡nake rnuch diJfsrrnce on
rg) onc itsuÈ thar exisl,s in this l¿wsuit' what thE

¡a¡ çonr¡rosirion of rhc cxccurivc com¡niucc is,.{nd
¡¡ I would nol egrcc thar on bchalf of thc
¡o Foundarion, it would bc p¡oper on the basis of
m !,n)îhing rlleEed herÊ, fër the court lo cnter ån

tol o¡der to intedering c¡ith ùc dayto-day
'tot nH na6cmËnt Of the Foundedon by ordering rhe
f rot cxccurivc cor¡:rrIi$eÊ to sray thc way it is if rhe

¡rl board chooses to chenge ßhe çomposirian ofthe
nat ËxËcutil¡c comlnfttëe'
¡o¡ , -IHE 

CÐURTr Noç,, thc onty thing that I

{111 rçmcfi:bÈr from rhcsc prpcrs thar tttc cxecutivc
¡rl¡ commince might havc donc w¡ong ovcr this trreriÖd
trel of rimc, is havc thÈÏ eËtuâllT âI)pr1Þv+d Ihe
t1?t Þarticiprhon i¡l the Fourdation of the

t1s) dËfrndrnt, i$ it M¡chaeli-
tlol MR- öLJINLÄN: Yes. he panicipates with
Eor thÉm, n*aftali Michasli?
t¡,t THE ÊOURÏ;Ycs.
n2t MR, QUINLAN: He is a noncrnployce, hc is e

Fq nondircctor, e nonolficÊr *nd hc pareqpatcs in'
fä4) rhr decision-makins Þroctss ârtd dirËction of

(rt il!þund ihc commirtcc.Ttlcy don'r c.rtl thc
t{ comrnictcc mcctinE dqring this.wc a¡c sskinE

F¡ r¡at bc cni0inËd frornidoing thaI,.thâr they
¡r¡ cou.ld not blÏ¡asg the éxecudvc commincc.Th¡r
(t s¡âs üûÈ Of the thi¡gç we wele âskirig as our
1r¡ tclief. Hence,.I would wanr ro ac lcast kccp it
m rhc slmc.Wc surcly arcn't going tç bc able to
tet gct thcm to gct off thc c)cçgutive comr¡rinee, bur
tÐt thc Lxsr thing if¡ thc wurld wc want is to htve

þol rhc¡n srack rhc cxEcutiyc committËE, and thÈF, of
Frl coulsc. oncc lou havc cnioincd,they may

lla xccomplish almost cverything clsc during the

l1s) intÉ'rirn ând Êa on úith Ëheir burifless.
ticl r{nd we all+ged that i$ Pâü of thê

¡r$ mismanagemetrt ând thË c,ãstc thet is eking plnce
ti¿,1 becîu5Ê rhcy alc makin8, critic¡I dcci¡ioru¡
11¡ rcEf,¡ding thc usc of thË f¿cilitíËs' ell of thË
tlsl an. rhosc rypc of thing¡, end thÉt ¡5 etracly
¡q what thc.{ttorncy Ge¡re¡al iS CQmplaining about-

E this is ellowcd to go on dunng rhis Þedod .

of rijne withour cvcn knowlcdgc that it is Ïåking
place, I don 'r know how wc protcct our rntereet

thc Attorncy tc¡c¡al's intcrcst. Iand

''.ij.r¡
TiiI
:.J¡T
:'ii!

:rll
.!1t

:¡.ill
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Ili And dlcsc arË thc k¡nd çf ac$ Èhc
Et sËrrutc speeifically cnvis¡ons u.s coüÞlaining
e¡ abour whcn it ratks aborn facts to bc cnjorncd
tat whcn rhey arc acdnÊ w.ithour eurhOnËy,ÅJ¡d
¡s¡ ¡hcy erç acring w.ifhour aut¡oriry whcû thcy go
t6l r¡¡irheú ths crcicutive cor¡ìÃrincc. Bü tlÌc
f¡ problem is. rhet if v¡c d0q'ç TÎ¡åinIâIn rhr starus
ls¡ quo now;T¡c won't cr¡en gCt gly nOdce.,{,nd then
tst thcy cÊn go aJrout dsing qrharcacr úey wEnf, ând

trql rheir imenüon is to acêomptisb thcsc o¡her
trlj gaals ¡nd wcÏc juer rskiag for a $Bndsrill,
trat We don't rhink thar that is any riray thar ld¡rd of
IrE s stretch,
fr4¡ MR. CARLSON r If I could say onc rnorc thing
n5Ì âl)out rhÊ Êxçcudve Comminee,You¡ l{Oqor,I -
¡rs¡ û¡inÌ thar i¡ a bizarre arEumcn¡.Thcrc atE
¡r¡ only four our of I I dì¡ectors who h¡ve been srcd
tr¡) tuìd who arc allcgcd to have donc atything
tlÊ? rmpruper in conneËtion s¡itlt thc Foundarion.
ráôt THË COURT: I'm sorry, only rhree dirccto¡s
fzrt suÈd,
t22t MF. CABI-SON: l'm sorry,thrce,ye¡¡tfÊ
lßl corrËct.

pcoÞIc woùld srçp dov¡n, rhar is fine,Thc 
Pega 1r

AËorncJr Generel has rei+ed quEstions âbout
thcl¡ removsl as mcÞbcrs of rhe Þçsrd becar:.SS qf
rhçgc ac-riviries.

My clieu* h¡ve to this urrdss ssdr.
My clicnrs Ìravc allcged rhê$Ë âÉts, q'hiçh iS
jusÌiñËd h 6sd¡ng at lc¿sÌ, a.fai, qucstíon.
u cellslsrco[ with your ordÊr, tlcr\ r+,het wÈ
outllr to brvË is, Mf.3u¡uçCk and M¡, Gidsritz
cennot be scmowd othcr if they requcsr to do
so,jui_r r,9 ïou providcd in your'oøei,

TH-E.COURTT I havc no prçþlcm with FìrEr¡ngan rddiÉon to rhc ordcr rhar no ,qcribci cån bc
rëmovÈd lrom rhc cxecuive côtnmit(cc witJrcut his
or hc¡ ç6¡6q¡q and t¡il irrcludcs Ms,Tcr¡a and
rhât includes Faul HrycsTuckcr and Ms.
Ma¡shalt i¡ thar?

MH. QUIHLÀN: I don't k¡o,;r it,
lUR, C.4HROLL: SreÞhrrie Marshalt,
I1E ^qOU 

RTi Stephanie Mzrshril. okay,
MR. QU/NLAN: Ms.. I think, would be

corrtct.

tu
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THE COURT: Bccewc M¿Michaclí ig nor a
THE COU Hf: If ir tuìctudcs thô$Ë, gireâç, but

i¡+l I am nol Boiflg t0 cnioi.û thcm Éçm clccting a

Pageiro
¡¡ dircctor,
fät MÊ, öAHLSON: Ttur is co¡rrcr,you¡ Honor.
13¡ Sinply ar{thmcric, I miscountËd.ThÊrc arÊ onlv
{+: rhree gur of 1 l.Thc tiEht orber dircctors,

lrl diffcrcnt c:rccuçivË cqmfüittee if thc individuals
¡r¡ who are on ir so.louEcr choo¡c ro icrvc on ic.

MF, QU INLAN: That's fi ne,your Hoñor,
THE COURT: Ànd now wc neÊd rö talk ¿bout

y'our dÍsÊovcry.Thcrc is e morion fbr cxpe¿ite.f
disêovsry.

MF, Ê UTNLAN: yes,your Hênör.
THE COURT; .tnd I don,r &now wherlrËr or nor

Mr. Fcrkir:s is joini$g is dr¿¡, bur who do you.
wânt to depose? Or u¡hç do you w¿nt to Èet
ânswefg fiom and q,hen?

MR. OUINI-AN: At rhc momËnt we srË esking
fÕr documenrs.

TFIE ôOURT: Okay,
_ MH. OUINLAN: .{nd rhâr was rhe firs[ rhing

that wc werç asking for and wE hrvÊ I gst o?
intcr¡ogargdcs thar urc worjld addrcss baUcrJ upon
thÊ döcumeû$ bur our initial ¡equcs-t w¡s tir
thc docurnrnrs end, obvierlgty; rhl ûtet three
pcople will be deÞos¡nË çrould bÊ morÈ likcly
tharì nöt be ¡he dcfendanu in rhis rction.

THE öOUHTI llave thcrc bccn any prcbtefiI
gening documêrc frrrn thc -MR. QUII'ILAN;'Vc - ourdocumcnæ -

Pago 11?

tq none Of whom arc ell4gç¿
¡o imprcÞËr ougÀt to be &ee

ro havc donc anything
at romorrow's ennuel

I3l

14¡

fÊJ

Iet

m
(81

t0l

tl0l
Ir ll

f¡l

l7l fi'recting to ¿omÞosË the ÊxÉcurivÈ corn¡nincc
tot hÊwcycr rhcy sËË Iìr. If f!cç, thc cfltirËty of
Jr¡ thc I l.mcmbrr troard oughr ro be frcc io compose

itot thË cxecutivc cornminte as rhcy sec frt,.4,nd
f rU for CO¡¡¡r$cl ro suBBËsr rlrCrc halgOmchOq¡ bee¡r
tr4 Etl loftg of bnd rhings rhat have heppcned under
lrsl tt¡Ë steq¡å[dshtp of ths currcnt frvç p¿¡ççr¡
f'¿t cxËcutive çornminçË and tO ask rhai cour¡ to
trsl cnrer an order rcquiring that sarnc errçcurivc
rre cofir¡nirtçç ro stey in placc, iust sccm.s to mc
Ir4 rruly bíär¡c,¡Ind I rh¡nÌ the corp+rarloa
¡re¡ oughc ro be lcft llonc to fuân4gsÍr$ intcrnål
trq nffr.ir ÂS its oq¡¡r board Scçs fir,

IrE

fr 6l

t17t

F¡J

ir¡t MH. CIIJINLAN: your l{onor, I would âErce ro
Ell iu¡t hsvc - rhâr Mr. Gidc¡irl and Mt $unuqck
l22l crnDot bË rtrnovcd frOm rhç cxecwivc corh,ftrittcÊ.
t¿q Eemusc rhet q/Öuld be con$isttnt with your ordcr
P¡l becausc ifcounscl is thar rnaybe his,

Ê01

E1,t

(4<t
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FaS€ 119 PtËÉ I15
{il THË COUHT¡ -. corPoürioÊ or Forridâdon?
Ét MH. OUINLAN: ThÊre ârc documen$ t}let we
t3) iust don't know whÉfe thcy asc, if rhey crTst Þr
¡r¡ donc cxl$r,Aqd th6sc erË fCet¡Èjts ro see if
Fl therc arc any documcnls Õfsuch.
H MR. CARLSOH; I fmrkly â.rr âr e

f4 digdvfltrtaEe,YourHonor, Ih¿vç nçt scËnany
l0I propö$ed cxpcd¡rcd digcorcrÍ.I rccÊived a
tr) ¡notion.

rro) THE COUETT Thcrc is just a rDöt¡on.
F r¡ MR. CARLSONI So I don'¡ know wha¡ docurprnrs
tr4 counscl is ulking about.
tr¡r MR. QUINLÂN: ìt7cll, ifYou¡HonorEr"nrsThe
lr4l exÞËdircd clrscovery, wc also havc a ftquÊËt for
trEl drrcumcnrs thet wc Frc happy tO IÌlc.
tr¡t MR. CARLSONTJUSI briËftÏYor¡f Horor, I
il4 tilrould ssy aga.in that for thc same rÈafons rhel
FE rhc modon ñcrT.RO doesfì't dEmorLrËâdÖn any
trÈt tfue emcrgency, thc moúon for cxpcdircd

rrj THEÇOUHI:Okey.Mon<lay,the 10rh,rs
14. roFlly out of rhc qucnion hÊÊ, So is lhc
p¡ llth,
(q MH. äUlñLANr Thc lZr.lr,your Honor?
¡r¡ ME. 0AFLSON; i{.ge¡n, t wquld havc no p¡obles¡
tEl ofl b{half of thc Foundarion t0 do it on
ri: ThüfSd4Tthe 12ú.
rE THE COURT: Th¡t's finc.\flfiy don't we do
m Thrxsday, the tåth, at l1 o'clock.TRô expirÉs

¡q Thursd¡¡ the llrh, rr 5:00, and that -nu MR. ÞUINLAN: Untcss continucd by rhe
trq ëOurtl
rrE THE GOUET: And rhe pu+osc of tbe Octobcr
tsl 1Zth hearin8, is ro efie¡:d thc TRO, to discuss

E¡

fl

thc $átu$ Of thc expedited discoverl a¡rd to
schcdüle â prclimin¡ry injr¡r¡ëtion hearing which
will bc sched+tcd on thc 1Zrh,

MH. QUINLAN; I apprcciate thar.I am surc

Pågs 114 Pûgå I 16
fu wil:r.
Í4 THE COURT; rvell, I4n1Eo¡ng ro ÊBnt rhc
¡:¡ nrorion in prrt by allowing plainriffs ro sËrvc
Ft irs discor.Ëry immedie¡cty, bur only tlrar.And
fst thçn oncc it gecs scwcd efld yÖu sce what it ís.
l6t yl)r¡ can discuss.Complience detcs.
rn MH. QUINLÁN: fhal's finc.
l0l THE ÛOURTI Now. tsn days frorr today is
Fl goinÈ to tãkc us ro whÈnl Counring Ocrobcr 5rh.

tlot end ler me ju$ scc u/haE rhât daylooks likc,
rrit MR, AUINLAN: ì'our Honor,I am tror eveiLqb¡Ë
tr?l oü October 5rh or 6th. I am out of rown. Dô
[¡t yeu wùnr to do it on rhc 4th.
It¿) MH. OUINLAN: Do you lcnoç¡ whar - thlt makËs
trq it whar. abçu¡ Èißht days. Can wc kick i¡ ovcr
tlE to Mondey?
rrTt ME. CARLSON; I, tu¿nkl¡ ou behalf of rhe
frol FourìdrtiÇn would prefÉr (o kick it opcr to
frej iuondåy.
trol MR. CARBOLL: Thc l lth.
tzrl THE COURTI Monday - $/È don'r want tùe
Ba 9rh,ïhar is a cou¡t hotiday,
í?3) MF. TARLSON: That is why I want to bc
¡eo¡ hcre.

¡r¡ I havc ro set a prcliminary hcaring or t hîvc to
f4 $ct r prclifniñrry iniuncrion hÈaring c/hen I
Ft usuc R remporary rcsrictiQn ordcr, I wanr to
¡r¡ makc clear, it is thc intenr of thc coun !o
tsl extend thc TRQ oö tbat datc.Bur wë g¡ill bc
ts¡ dcalin8 ât thar rlme v¡.ith any nrorions thnt mighr
m have been filcd by the dcfcndaflr. HopÊfutlf
Ist alt individüâl$ q4lt bc scfvcd by that rime. If
lcr I heve cvcrybody in f¡pnr of me on tha¡ day, we

þo) will set downJam+STerrr's rnorion for pËtition
trrl for lervÊ to intelvenÊ. rhË qursríon ju¡t bcing
l1q whcn q/e ârç goÍng ro heâr it, noÌ hcâring it
trit th¿! dry,5o ir is a status on discovcry
tr{t cflend thc TRO, set any pcnding motion$,
f lrl ¡ûçluding ß peririon for leeve ro interve¡Tc
tr6t filed byjamcs Tcr¡.
114 And I arn going to nËcd sor:re spccilii

fúdiûgs in ro&y'$ lrrjuncrion, rhe gtös/inE dos'nltrsl
IrÐl and herdship becauSe I put that in ll1 myTRQs.
Fol Mr. Carlsqn?
Ert ll'lFl. CAHLSONT I çrns jurt ¡¡oing ro ask
F¡t Your Honor, it iS Þrobably selJ+vidcnt undcr
e¡t thc rulcs, bur I heven'r hsd a chançç 1e pr¡¡¡
t24 ù*m eut, sincc the ¡rlaj+tiffs are g$Ànted lcãvc
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tir to go th+ad and file tleir drscovery I submit
ru wc bc givcn thc lÞÞrÞprËÉ discovcry lcavc-

t?l THE CAURT: SËË. E*FediÈe discovcry on
r¡l botlr sidcs.
t6l À¡d, of coursc, just add thc word+
rð ¡hat rhisTRO is cntcrcd without bo$d'
øt MH. ÖìAFHOLLT Judge, I beliewe earlier' just

tal onc housekeêpiûg ûLâttÊf, we ralked about thc
iq cotrecte,L emergency rnÊrion that wc would likc

Fst tö -tlr THE.COURT: Rrgfit.You have leavcto fiIc
tra an amcndtd oÉ corrëfted emergetrcT morionand
rr¡¡ rhis is thÈ orÍgirleP
rr¿t lt/tÊ. QUINI-AN: Original,ycs'We cÈq ElÊ

t1q rhç originâ¡.
no THE COURn I will givÈ ùe oriÊjrtål to ùe
n4 cleçk áild å$k het 10 $çenP ir"

Fgt MR. QUINLAN: lhark you ver¡' much,Your
¡o¡ HonÖr.
r¿o) THE COUHT: Àñd I wi¡t gcr thc copy' Plcesc

C¿rl dr¡w mc uI} as ordcr.
tãt MH' QUTNLAN:Judge, given r]tc hour of t}tc
rr¡ day, can we bring sp our order 6ls[ dúng
talt tomorrow rnOrnh8?

TtlE COUFIT: Dcfinitcly nor.Thcrc is a
mcering.Therc is a úmc changc'

Do ir righr now.
(WHIÇH IYËFE ALL OFTHE PROËEEDING5

HAD rN SAID cAusË oNTHIS ÞATE.)

tl) srATE OF h-LrNôrS )

H )s9;
t3l couHTY oF DU PA,äE )
I4l ¡.JAcqJEUl.lE M, TIM¡.toNs, É Cårrillêd

14 Slþflhild HepôttÊr ot lhÊ SlalE ol ll|nolE, do

ts¡ hersby cEdÍy thã¡ I mptrtsd ¡n Èñ6ñhiâd DÈ

m proeoc4hgr tBd a¡ lho hsilhg slo¡EtsJd, a¡rd

14 thel llE lor€golng f3 a tilô, cfinplete and

t6l cmtÈl EùrecñPl ol lhE PËÊêêdhEe ël Eild

1l

t¡âül¡E ¡E ¡FDr¡¡å lrom [ry BtoJroEFEph¡c nolæ so

ttHon ilnd ,tEffiqrbBd undÐr nry psrBorål

dfôd|fi.
fi WfiîIESS WHEHEÖF, I do lErflrfo è81

dry hãnd ul Chh8go, lllEEb, llts ?fln dEy ol

lr5l SsplÊmbtr 20t0.

Irsl

l17l

nBj Çôtfiied Shorthend RBpof€r

ttEl

t?ol C.S.R. CåñIldãlê N6. a¡t?g¿g.
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I24j fie ¡nd hagn't - i¡ tlc if hås

rJ MH. OUllt{LAN: yo¿u Honor, r¡e problerh is,I
f¿¡ don'¡ Ìr¡tow whstthÈ schernc or¡,lzn tS.Wc art
F¡ Eying to t¡ke tåe ru+st lirnitcd rcicf uossiblv
f4t to pfevèff themfncüI cffccn¡rring al'ulegar'
tq plan or schcme,And it is rhe sarui quo EË-"t
ldl wc afe tryi$g tO prÊj4fyË, which iS mcrelv whet
m hæ bceo opcraring as ir is,Therc is no
¡q cmergcncy hÈrc Eg chaf¡gc atryÞOdy,ThÈrc i$ flo
Ë) emügency Eo ñrc arybort¡

l10l . Thcy doo't t¡¿ve 4¡¡y çq¡f¡pçf ilng
¿rr¡ intcrc.ffr to da düs. ft isn,t suggcsred,lhcre
(tq h$t ar¡Íhitrg.Tbe Foundaciõn will not tall
¡q a,pan,Thc enË,r¡el mccti¡gs nornrally rqpþsg,
lr¡t cortinuc rô rcctc$ tle $amc people uálcss thirc
tro i¡ sotncbody who is desi¡sus io nip Oown, a"J
no thgrejs_ngÞody rhâr. I ¡Ë awarc of, that doe+,nn THE COUHT; ThÈr is c/h4t you jusr said a
tls¡ momËnr ago, you said, urditionall¡ this hasnt
net be.en e.lways donc ar thc annsl m,:çtinÊ. Isn'r
nq rhis board Eãdirioraüy çrcry annurf mccr:.ng
r¿r¡ clccrs its of.ficcrs-
fE¡ MB. OUÍNLANT Thar is when rhey arc suÞDo$ed
t¡¡t ro elccr thcm,I am saying rhat it ddcsn't

qlcct - I mcan vorà tç rË¡¡o1¡c sorncone agãinsr 
Pags z'

thcir çsi4 which cauld úen Þe intcrpr*tcd-as
rctelLeJory ñeasure for ¡his låwsuit,io¿ tt cy
can discuss all thcy r*'aat moving our of Chiãgo
9t To*¡"S to Vash_ingwn or doing whatcvcr,TÉcy
just cenr¡Ot ra-kc a finel vorê Or a vorË to -takecny sæp5 thet would cffeCruare ú¡et move.

Yh¡t Eould be your respon$ê ro thår?
MH. GAFLSÐI|¡ I wes foltowingyÞur Horor

until rhe Iasr colEmer¡t,about nor raking srsps ro
effccÎilatc that vore,

-THE ÇOIJHT: I could conccive öf a siruarion
wheru rhey raighr Ëot tekc a frsel r¡ote Uut th*y
cot¡ld-also take â votê ro sürn moving painrjnEi
out of Chicego ËlicwhËrË.

MR, CAHLSON: 'Trcü,.Èankly,your Honor. rhe
CollcËtions tlrat erç owncd b¡rhc Foundqtion _
_ THE COURT: Gocs back and forrh ril rhc

rímc,

FdEl€ 70
t1l not âlways happencd_ I don'r r¡lcan to say thar
t4 ¡I is fegulefly it doe¡n'r haÞpen, but rccui¡trv
trt mc-crinls.arç hctd hcrc in Chicago.
14) ïHE d0tJHT: But I doÀ'r haveãn¡bing ia thc
Þ prpËrùrr sal¡ ilrcy have ia rhc pa5¡ Ëlccr+d
tq officÉrs orhcr rhan their ScÞrËmbcr mccring, do
t11 t2

f6l MR. OUINLAN: Õh, no.Thatb rruc.But thc
Ft bylaws thcmse(vcs provide rhat rley cen,They

tlcl ar'Ê Ëmpöwcred to do. thar. and all I am s¡yins.
f 
' 
tl is rhe bylaw5 ¡¡¡1¡5¡,lve$ cnvl$iOn ir is nor'a -'

t¡ä Criricx¡ darc to do it-All rhcy arc Sâytry j$

rrrt yËu stn do ir htcr I¡ is no big deâl;.drihc
¡ra¡ cellvrni€nc¿ Of the borrd, So ir docsn't *ry vou
¡rs¡ havc Eo do ir ç/'ithin tcn days, yor¡ must ¿o;í 

--
¡re¡ wirhin 30, ir says ar shc conycniencc of thc
rr¡ bo¡rd.

¡¡ in Givcrny is probably tno¡r cub$antisl rha¡r thc
g¡ 9n¡ 

lcrc {n ChicÊgo - th¡¡ çç can'r movc any oF
Fl oure$wÐrk.
f4l

tq
tÊt

tzt

18,

{et

THE ÊOURT. V¡lJ,I am woricd - I *rrs
concc¡nqd aßo abour whcther s¡ ¡s1 yçu havc lny
inner rnuseum agtecmcnr¡ in effccufgjtË-;o*, ---'
*l ïlç lou !g"c some kind of ngreemcnr that 

'-
MR. CAELSON:'uøÊ hevc obrifrcions, 

,

THË COUHT: - nexr r/cÊk l,ãu havc got t6
¡oxtt- a paintinB rO Ncwyo¡k. or tomerhiñg like
t}l¡t?

{Ì?l MH, CARLSON; Whql¿lsg.ççncerns mç, aS I,
¡q líkc ar S,rhibir D and ExhtÞÍt E -

rl

t11l

lr¡

THE COURT: To thc contÞlainr_

^ 
MF, cARLSo¡l: Thor's roihc.å,rrorncy

Gcnerel's comptainEYour Honor, q$d I ielievc I
FuÊ$.S they a¡c al$Ö arrached ro rhe rcply bclicf
handed to mc this âfrcrüoon, bur I havcn'¡ ha¿ a

1fa_1ce to ¡oak at ¡r, lhc white p"p"t -"*o fro*
Mr,l\ckcr -

trsÌ THE COURT: Mr, fürlson, I thinÏ v/È haYe
¡rs¡ limired it dowri.now,T¡¡het J undc¡sra¡d is
Eat bcinE ulkcd abour lt¡, thcy can mÈËt roffiorroq
lai¡ rlrcy crn håvc Lheir mËcüng, thcy can do thci¡
øa comrnifisc reÞofis- they cEn dê whåtsvcr eLJË
lail rhar ¡hel¡ wcrc plannrng r0 do, rhey ceË ËvËn
g¿r¡ have an elefiion, as lon5 as do not

t¿rl THË coURT: Okay.
MR. CÄRLSô¡{I - and rhc minLrres of

.tu8ust 24th, cou¡uel ¡¡n.Les ell rcns of
lâ?l

agscnions abÇut how tJrcsc documcrug shog/ q/c ere

Pagc 69 -rlageTz (Zo) ll(in-u-$criprÐ EsQttRE DEposrTIoN SEE'VICE _ CHrc.Á,GQ
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DEAN L. BUNTROCK, e Directot of
lhe Terr¿ Forr¡detion fcn the Arts, and

RONALD GIDWIIZ, a Di¡ectat of tùe

Terr¿ Found¡tion fûf lhe Arts,

Plaintiffs,

IN TTIE CIRCUIT COURT OF COOK COf]NTY, ILLINOIS

COI.JNTY DEPARTTVTENT, CHANCERY DIVISION

f rt'-a

FI LED
sEP ¿ 5 zf[ft

.fr,ÌIREtI¡T PUCINSEI
CLERK OF CIRCUIT COURT

312 332 t19A PACE. 2

dd*.>l 
t1

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No.00 CtI 13859

JLjDITII TERRÀ a Drector of lhc
Tqr¿Forndation forlhe Arts' PAUL
HAYES TUCKE& a Director of the

Tcrra For¡ndation for the Arts, AI-AN K'
SIMPSON, a Dircctor of úe Tcrra
For¡ndation for thc Atts, NAFTALI
MICHEALI snd the TERR
FOIJNDATION FOR TIIE ARTS, an

Illinois Not-For-PÌofi t Corporation'

Defendåntg

THE PEOPLE OF THE STATE OF
LLINOIS c¡ æ!. IAMES E. RYAN,
Attrmey Gcnersl of lllinois,

Plaintiff-Intevenor

JLJDITH TERRA, ¡ Di¡ector of thc
Terra Fomdalton for tùe Ars, PAIJL
IIAYES TUCKER, s Director of the
Tcrra Fourdation for the rlrts, ALANK.
SIMPSON, a Directo¡ of the Tara
For¡ndation for the A¡ts, ¿nd thc TERRA
FOT]I{DAfiON FOR TTIE ARTS, c¡
lllinois Not-Fcr-Profit Corporation,

Dcfmdsnts

AT.TORIYEY GEI\IERAL'.S EIVTERGENCV MOTTON FOR TEIIq9RARY RESÍ'ITAIFIING
ORDER AI\TD PßEIT.N4INA.RY INJIINSIT(EL

NOW COMES the Plaintiff-Intervcnor,lhe PEOPLE OF THE STATE OF ILLINOIS, g [cl'

JAMES E. RY ìù, Attomcy Gcneral of lllinois, and moves this Coun to enter an Order ærnporariþ

''r'.. z¿\ l'\
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restraining anrlpretiminrily enjoiningDcfendanßJUDITIITERRA" a DircctoroftheTcrra Foudation fon

thoÆß,PAULIIAYESTUCKFR'aDrectoroftbeTerr¿For¡ndationfortheArts,ALANK'SIMPSON'

a Difector of the Terta For.mdation for thç Arts, and the TERR^ FOIINDAT1ON FoR THE ARTS' an

Illinois Not-For-Profrt Corporation, anrl in support thereof staEs t6 follows:

l. The Attornery General bas filed a courplaint For lojÛfiction, Bresch of Fiduciary

Duty, Removal, Accor'urting, Rcceiver' urd Appoinhent of New Dirccørs

(hereinafter refcrenced as the Cornplaint)'

2. The complaint alleges that the Defendant the TERIìA FOLJNDATION FOR TIIE ARTS,

a¡ Illinoisnot-for-p,rofrt corporation (hereinafter "ttË FOUNDATIoN'), was incorporated

onDeccmber 13, 1928, andthatitwas creal,ed specificallyasanlllinoischaritablerustwith

cerain obligations ånd commitnents to the ultimak beneficiaries, lhe PEOPLE OF TIIE

STATE OF ILLINOIS, t¡ken from lltinois stql¡tory law as spccifically refercrrced in and

incorpmated by thc Trust's Iltinois not-for-profit Articles of Incorporation as wcll as by its

Bylaws. Thc Corrplaint also alleges thât se¡d charity h¡s bcc¡l zubjcctcd to fiduciary

breach and abuse by ccrtain of its dircctors; that the assets ofthc FOUNDATION have bcsr¡

misqsed, that thc q6scts of the FOIJNDÀTION are in jcopardy and danger; and that cøtain

directors bave âcfçd to ¡-y ùo csuse the cloring of the Terra Mu'eum of Art in Chic¡go bøc

in lllinois.

'Ihc Corr¡plaintatlcges tÌ¡atThcFOUNDATION'6 spcoifìc charitable purpose istoprçs€fve

and cxhjbit collectiolsofAmerican art, to orpand theaflistio horiztns ofthepublic tlrough

educational pmgrams, and thatin fulhcrance of itsc.hadtable prrpose andobligations tothe

PEOPLE OF TI{E STATts OF ILLINOIS, the FOLJNDATToN owns and operates the Terr¿

Muscr¡rn of A¡¡cricrn Art (tÌre -ferra Muscum) locatcd at 664 N. Michigan Avenuq

Chicago, Illinois.

Ttrc complaint alleges that the FOITNDATION was Êdablishëd by Daniel Tcrra, â

2

3
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succesú¡l Chicago æca businessmm in D€cünb€r 1978 aod thst ftoûIl the time of its

inceptiur tlre FoIJNDATION h¡s had ss its cenral and core purposÊ tJle cstablislmsnt of

an årt museum in the aricagolsnd ¡¡rEar specializing in tringing Âmefican art to thc public

and th€ Peoplc of the state of IIIínois. Tbc couplaint allegcs tlut it was Danicl Terra's

ineat and purpose to providc a Muscum in rhe chicago arca that lt'ould exhibit collcstions

of Aurricær gft ond cduoate thc public ganerally on iss¡¡cs of Americur art and that Dmicl

Tcrra publicty ståt¿d tÌ¡ât thÊ FOUNDATION was conmitted to buildine and operating a

wodd cla¡s mr¡scum in thc Chicagoland area'

The Cornplaint allegcs that from its inception lhc FOUNDATION was substantially finded

by Daniel Terra who contibutcd hrmùcds of srillions of dollars to and for the Tcrra

Muscultt, and that as a result of Daniel Terra's cffo¡1+ othcts b€Gâme supportivc and madc

contritutions to the FOIJI.IDATION.

The Complaint alleges that thc FOUNDATION is an Illinois not for profit corporation'

which is govcrned and csnüolledby a board ofdirectors, Êach ofwhom are electcd to serve

a term of me year, and chossn and electcd by the sitting directors in ollice at the time of

election, ald that the board of directors ie lùc ultimate corporatç authority controlling lhe

FOUI'IDATION. The Complaint alleges thst Dçfçndantc, by scrving ss Directoß of the

FOUNDATION and by lheir actions holding chsritable åsscts as alleged hcrein, have each

becsne a þ1¡stec and fiduciary at oommon law over thc chariÞblc asscts held by thc

FOIJ¡IDATION ard arr each a cåaritablc "ûr¡steÊ" as tbat tcrm is defümd in Sestion 3 of

tlrc Ctaitablc Tnrst Act (760 ILCS 55/3 (1997), and as such owe ststutory fiduciary dutics

to thc cbaritable trust bcncficiaries, the PEOPLE OF TllE STATE OF ILLINOIS' as

providcd in Scction l5(a) of úe Trust Act (760 ILCS

55/15(a) (leeÐ.)

ThcCorrplaintallegestbatùomthctimcofthe FOUNDATION'sinceptionthroughDaniel

3
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Tcna's death on Jrmc 28, 1996, the FOIINDATION had bcen contolled a small boa¡rl of

di¡ectss of no morrc than six, whosc members were substantially influcnced by Danicl

T€n-â, but lhat followiûg Daniel Tcrra's dcalh in t996 tlt€ Board of Di¡ectors of tbÊ

FOTINDATION has suHõ¡tially cbangcd and lhc FoUNDATION currently now has

eleven dircotors,

The Complaint allcges thst Plaintiffs GIDWITZ and BUNTRß, who afc crrrctltdirectors

of ttp FOUNDATION, have alleged and verified tbat certain and several directors of the

board of dirccûors of tbe FOUNDATION, including Defe¡rdants JI.]DIT!|1ERR , P UL

IIAYÉS TUßER, and ALEN L SIPMSON, have and arc engaging in actions ultra vi¡es

and against the inter€st and prrposcs of the FOLINDATON' alleging said Directms are:

a) Atkrnpting to cau¡e the closing ofthe Tara Museum oP€râtions in lllinois contary

ùo the long standing prurrisc of its fornder tbst such would be an institr¡ticn for the

public herc in llinois-

b) Aüernpting to gain position and s¿lf rccogrrition in a Wastrington DC charitable

organization in exchange for thc dclivery of thc assets of FOUNDT\'TION, the

tcrmination of operations in Chicago and the end of a TÊrrÊ museum in lhe United

Statce..

c) Attsûpt¡ng tocause t}e closing ofthcTerr¿Muscum operations inlllinoiscontrary

to its naurc sakes, Mr. Dan Terra's inlentions and suggesting a use of its asscts

contrary to thc usc Dan ferra iûtendcd.

d) Grossly misnanaging Terra Museum in a marmer that has rezulted in the loss or

h¡nrover of almost halfthe ffrployces, including key pcrsons responublc for Terra

Museun's day-to-day opcrations and csttinucd success;

c) Caused the pimary individuals in cherge of sccurity at Tc'rra Museum to guit

rezulting in aninexpcrienccdandundersù¡ffcd s€ouritystaff, lvhich jeopardizcrthe

4
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sôc|¡rity of ttre $100 million of art displayed md oollected at Tena Museum;

f) Permitted a dirccto¡ of Terra Fu¡rdation to eDgage in a conflict of interestin

represcoting Terra Formdation at art Errodürs whilc, on informstiû¡l and belicf'

repressnting the interest¡ of p'rivate cticttts at tbe samc suction;

g) Expending significant moniEs on the prrchascs of art wirfiout obtainifS the input

or eprproval of tbe Boa¡d of Dircotors or the Collections Committee charged witb

thc responsibility of advisine the Boürd of Directors on issues involving art

acquisition;

h) AtteûDt¡ngto invadc endowmentñmdsresbictcdtopublic art educational Purposçs

fø tbe mauthorized purpose of acquiring art¡

Ð Bypassing lhe lawñ¡l authority of thc Bocrd ærd the Exccutive committee in

opemtin g lcrr¡ Foundation'

t \¡tastefully incurring exoessive legal fccs þ retaining inexpericnced coru¡scl in

rvplacement of Tcrra For¡ndation's longstanding corrnsel; ond

k) Mizusing the art collcction of Terrå For¡ndation and allowing Judith Terra to

personally possess and use mus€um art itcms and Ír a manner that placed thc

collection in dangø audjcopåraly.

The Complaint then íncorporates the vcrificd allegations of Plaintiffs GIDIVTIZ and

BITNTROCK as summsrizÊd in paragraph 9 of this motion and thercby shows that the

Dcfendant me,mbers of the Board of Directors of the FOUNDATION have been acting

towarrdq orhavcbcen othcrs"ise distactedby, self intsestmattcrs and havc ignored and/or

have perrritted tbe Tcrra Museum in Chicago to lose ifÁ key staff and to jcopardize its

chritablcputposce and toplacc the organization injeopardy withoutpropcrsecurity forlhc

collection and withor¡t suñcic.nt historical instit¡tional knowledge to assu¡e the asscts are

safc and accor¡rtcd for.

5
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Thc comptaint sllegcs and shows that DBfendsnt JLTDITH TmRÄ had a history of conflict

witl¡ tbê FoIJNDATION. The complaint allegcs that shortly aftsr lhc creation of the

FOLTNDATION iE 1978 as aforesåid, Da¡iel Tc'Îs's fnst wife, Àdeline, diod' a¡td that

Daniel Terra subsequcntþ mârried Dcffldart JUDTTII TÉRRA on June 28, 1996' The

complaint allegss that prior to his mafiiage to D€fendânt JLIDITH TERRA, Daniel Tcrr¡

cr¡tscd into a prcnupial agreemeirt siEE€d by Defcndant JUDITII TERRA, whaeþ

JUDITII TERRÀ aclonwlcdged that she fuIIy undemtood tlut tl¡e bulk of Daniel Tüla's

estaüc would go to the FoIJNDÀTION in thc erænt of his pradeccasing her, and shi

r'cquivocally promised that after his death shc would not seek any a¡sets of his Estate othct

than tt¡osc given to hcr uniler thc ssid prriluptiÊl agrccra€nt. The Complaint alleges that

under ttrc afo¡es¿id prcnuptial agrceme,ol Defendant JUDITII TERRÂ agreed she would

reæivc only a fixed amout of money and ¡ssêts upon Darricl Terra's deatll md thst thê

br¡tk ofhis cstate would go to the FOUNDATION.

Ibe Complaint alteges that wvcral days prior t'o bi¡ dealh on Juue 28' 1996' Dâniel Tcr¡¡

was con6ned to a hospital, his life being sustained by the use of lifc s¡rPPffting deviccs, and

lhat shortly afrcr miùrighton June 28, 1996, the tcmlh annivefsa(y dÀtc of his marriageto

ruDITH TERRA, thc lifc st¡FPorting dcvises enrptoycd to keep Daniel Tcrra alive wete

cc¡eÊ{ allowing JIDITII TERRA to seek and reccive from D¡niel Tcrra's Estatc $4.5

millio¡ pureuånt to thÊ t€rms of the ¿forcsaid prenuptial agre€ment. The Complaint also

allcgcs that the aforesaid prenuptial agreernent also provided that while Danicl Terr¿ was

alive, JUDITH ÎERRA would not agræ to be n nen¡bcr of thc bodd of dire¡tors of the

FOIJNDATION,a¡rdthatshcwãEnotamcfübcroftheFOUNDATION'sBoardofDiredors

until Doniel Terr¿'s aforcssid illness ard de¡th in 1996.

The Conplaint alleges that in Janury 1997, Dcfcndsnt ruDITH TERRÀ filcd four finthm

and ¡dùtionsl clsins for noney against Dan Terra's esùile despite the cxpress tErms ofher

6
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hcrruptials8xeff'efitwithDanietTerrqandanomtspaidtheromdcr,¡ndinssidclaims'

Defcrrdant JIIDITII ïERRA sought ort work ¡nd in exccss of $42 million, which would

otherv¡isc pass as s b€quest to the FOIINDATION' to bê ke'pt at tbc Tel.ra Muserml in

Chicago, and that James Tcrra, Dmiel Ttrra'e son, and a formding Dircctor of the

FOUNDATIoN, who waS named aS the Executor of the Daniet Terra Estatc, aDd who was

rc,prcsantedby BelI, Boyd andLloydas cornsel to the Executor, denied JUDITIITERRA'8

claimsagainsttheEstatc and dcfendeil rrdlitiptedhcr$ 42million in claims, assertingthat

none ofher claims hsd any meril The complaint allcges that such litigation s€tded in tl|€

âmount of $ I million, paid to JIJDIIII TERRÄ-

The cornplaint altcges rhat JUDITII TERRA actcd or¡t of sclf int€.Îcst and in brcach of hq.

fìduciary duty to lhc FotJbIDATIoN in thst:

(a) thc ñmds paid to JLIDITH TERR.q, undcr the prcnuptial and the sl million

ssttlan€nt of h6 s'qims would otherwise have passed to the FOIINDATION, and

ih¡t her actions in fiting the aforcssid claims was againrt thc interest of the

FOUNDATIONT

(b) she car¡scd thc law fÛm of Bell, Boyd aud Ltoyd to be tcrminatcd ss regular

counscl for the FOTINDATION after 20 yeare of e.f.vice out ofretaliation for

thc advcrse poGition Jamee T€rrâ and Bell Boyd and Lloyd took âgÊinst

DcfcndÂnt JLJDITH TERRA in the aforesaid litigation of JUDIIÏI'S clsiüs

against tln Eslatc of Daniel Tcrra¡

(c) shc caus€d artpioocs of tlre FOUNDATION and Terra Museum in chicago

to b€ bûou€ht to her home, despiÞ objcction from Mu¡er.ul staff; and

(d) She has engagcd in discussions lvilh defendant Director PAUL HAYES

TUCI(ER to have the FOIJNDATION close thc Tc.îa Muscum in Cticago and

move its cpcralron to washington D.C., where JUDITII TERRA resides, âfld/or to

,I
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caus€ the FOUNDATION to merge with mother instíh¡tion in Washington D.C.'

which intildÊd aots afe conùsry to Dåûiel T€rrâ's intdl

The cornplaint alleges rbat Def€ndmt PÀuL HAYES TUCXER âcted outof self

intcrcst BDd in treach of her fiduciary duty to fhe FOUNDATION h that:

(a) He scnthiswhitepcpcrentitlcd " AVisio¡forÏhc Fuu¡re- totheFoUNDATION's

Board of Directors which states that PAUL IIAYES TUCKER secks to close tbc

TEna Mussl¡l in Chicago and to move the FOUNDATION and its aft collectiÛn

to Washington D.C., give its collections to the national Gallery md set up an

educstiüal facility in lVashingon D.C.;

(b) Hcmade rsnrks suggesting thatlheFOI,JNDATION should move to rrVashinglon

D.C. and thåt it should close dowu thc Terra Musilm in Chicago;

(c) lle l¡,as allowod and/or o¡used thc FOUNDATION'8 staff to be dçletcd of long

term staff, h¡s allowcd and/or couscd the FOIINDATION's long tcrm security

pcrsonnel to quit, hâs åtlowed and/ø caused its cxeü¡tive dircctor to quit' and h¿s

difertÊd tbst art belonging to the FOUNDATIoN be delivercd from Fra¡oe to

Def,endånt LIDITH TERRA's home.

Thc Complaint allcgcs ütat Dcfrndant ALAN K. SIMPSON sêtcd out of self interest snd

in brcach of hcr liduciary duty to the FOIJNDATIONby supporting thc plan ùo clase thc

Terrs Mus€wn in Chicago and to move the FOUNDATION's op€f,ationc and asscts to

rüashington D.C. iD defcnsc of JLIDITII TERRâ, and in completc disregard of the intent

of Daniel lerra.

Thc Complaint allcgcs that thc totelity of the issræs presentcd in the Cornplaint establish

tlnt ttË FOLINDATION is a charitable trust in je4ardy, whose lcng term institutional

aqployees have quit, whose controlling numbcr of Board members afc more interestcd in

tteir own vision, self interest, md/or pçrsonol goals of promotiag their status in society,

I
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than in properly sâfegusIding tlle FoLNDÀTIONS mission. Thc complaint also allegcs

fhat a mnall group of Dhectors, loyal to tl¡e annormccd purposcs of the organizations

princþal benefaotq, Danicl Terra arc being subjected to rctrliation, removal or

ncutralizatiør.

18. The ComplointallegertbatthcDefendanß nctingin arnawrcrthsf incndsngef,ingthe trust's

assetf, &ld thst bascd on the lotality of the equitieg ncw fiduoia¡ies arc needed to Protcct

the ür¡st fi,om rhe sclf interest and improper action of the afore¡aid Defcndant Board

mernbcrs of the FOUNDATION. Thc Complaint alleges tbat Defcndans JUDITH

TERR.A, PAIJL IIAYES TUCKË8" ALEN L. SIPMSoN, anit tbe FOIiNDATION bar¡t

brcached their fiduciary duties to the FOUNDATION as a corsequcnce of thc aforesai4 and

that the FOTNDATION is in necd of protection from Defcndants prnsuant to Scction l6(b)

of thc Trust Act. (760 ILCS 55-160) 09m.)

19. Section 16 ofthe Trust Act provides thal the actions of Defendants âs sef forth in the

Complaint, which ae violations of Section 15 of the Trust Act, subject Dcfsndåntß

to statutory injunction, said section providing as follows:

'Sec. I6 (b) Upon application to a court of conpetentiurßdiction, in which the Attornøy

General alieges thaiã charitable t ltst needs lo be protected or the trustees ofà chøritahle
orgonization or tnßt have engaged in a breach offiduciary duty toward the organhøtion,
and he seeks injunctivu relief and removal of szch lrustees, the Coun may, as pon of lhe
injunctive relìef, and after a hearíng where such lnßtees shall høve an opportunity to be

hænl, appoint temporariþ or permanenþ a receiver or additional tnßtees to protect dnd
aperate the organization and may temporariþ, or ds ultimate re@.for breach of duty or
lo prolect lhe trust, petmanently remove any charitable orgønizalion's ttrsleas, corVorate
oficers. directors and members from ofice and appoint rqlacemenls to protect the publíc
inløest,

(760 rLCS 5sl16(b) (leeÐ.)

20. The conduct ofDefendants have caused, is causing, and will continue to cause T1IE

PEOPLE OF THE STATE OF ILLINOIS imrnediate and irreparablc hann for which

9
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there is no ¡cmedY at law

TWHEREFORE, Plâinüff-Interyenor prrays that this Honorable Court Enter an Order :

A. Temporary rcstraining defendants from lhe following:

(l) Holding any firrther meetings of the Foundation's Bofld of Directors, until

a new board is constitutd by this court;

(2) Taking any action to elect or remove any mennber oflhe Boafd ofÞirectors

or chmcing any committee assignmørt or govcrning instnrments;

(3) Taking any action to close the Terra Muser¡m in chicago or move Tcrra

Foundation ot any of ils âgsels outside the State of Illinois; and

Taking any other action contary to the by-laws of thc Terra Eoundation.

Transferring, moving, disbursing sclling or exchanging any assets of the

Teffa Foundåtion.

Preliminarily and permanently enjoining defendants from thc following:

(l) Holding any firther meetings of the Foundation's Board of Directors, mtil
a ncw boa¡d is constituted by this court;

(2) Taking any action ûo elect orrsrnove any mennber of the Board of Di¡ectors
or changing any committee assigmre,nt or govcming instruments;

(3) Taking any action to close the Tena Mr¡ser¡n in Chicago or move Terra
Foundation or any of its asssts outside úo Slete of lllinsis; ånd

(4)

(s)

B.
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(4) Taking âny otheÍ action contråry to lhe byJaws of the Terra Foundation-

(5) Transferring, moving, disbursing, sclling or exchanging any assets of the
Tena Fotmdation.

Appointing, temporarily, a receiver to opcretc ar¡d maintain Terra Foundation

pursuant ùo: the Court's equitable powers, tho common law, thc Cha¡itable trust

Act and the lllinois Gcneral Not For Profit Corporation Act of 1986 (805 ILCS

105/l0l.0I erseç. (West 1995)).

D. Temporarilyappoìntingarcccivertoconductan accountingofallassetsoftheTerra

Museum andTerr¿Foundation anddctcrminsud locateall assetsofthe Foundation.

E. A¡¡d such additional relief as the Cor.ut deems just and equitable.

Rcspectñrlly subrnitted,

TIIE PEOPLE OF THE STATE OF TLLTNOIS,

4 rEI. JAIUES E. Attomry Genaal of lllinois

BY:

ELOYD D. PERKINS #99OOO
BARRYGOLDBERG
Assistutt Aüorney Gçnçral
Br¡reau of Charitablc Tlrsls and Solicitations
l00lVcst Randoþh St., 3rd Floor
Clricago, Illinois 60ó0 I
Telephonc: (31 2) 8l+2595

c.
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DEAN L. BUI{IROCK, â Ðirector of
thc Terrs Fourdation for the Arts, ord
RONALD GIDIVTIZ' q Dircstor of the

Terr¿ Foundatitn for the Àrts'

Plaintiffs,

v.

JUDITTI TERR-A, a Di¡ector of the

Terrà Fowdâtion for tbc Arts' PAUL
HAYES TUCKER, a Director of the

Terra Forurdation for the futÊ, ALAN K.
SIMPSON, ä DirËctor of the Terra
Formdation for the Ans, NAFTALI
MICHEALI and the TERRA
FOIJNDATION FÖR THE ARTS, an

lllinois NorFor-ProIit Corporation,

Defendmls

THE PEOPLE OF TIIE STATE OF
ILLINOIS 941ç!. JAMES E' RYAI'I,
Attomcy Gcnctal of lllinois,

Pìaintiff-lntevenor

JUDITII TERRÀ a Þirector of the
Terra Foundation for the A¡ts, PALJL
ff^AYES TUCKER, a Dircctor of the
Tcrra Formdatiqn for thc Art$, ALAN K.
SIMPSON, a Þireotor of tlre Terra
Foundariqn for thc A¡ts. and the TËRRA
FOLNDATION FOR TIIE ARTS, an
Illinois Not-For-holit Corpomtion,

Defendsnts

sâ/r ffeÐa)

IN THE CIRCUIT COTJRT OF COOK COIJNTY, ILLNOIS
coLINTYDEPARTM;Ñi,-cir¡¡¡cBnvDrvI$oN F I L E D

JL¿ >A¿ LIAV

No.00 CH 13859

sEPzSzm

"f#ilãH,,nlBtä8ff,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

PLAINTIFI9$MEW
oF EMERGENCY MOTIpN FORTEMPoRA'RY RESTRAINING ORTIERAF{D

PR.ELT MINAR]I INJI]NETIPN

NOW COMES the Plainriff, the PEÖPLE oF THË STATE OF ILLINOIS ex rel. JAMES

16di-000302
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E. RYAN, Atromey General of lllinois, and in support of hÍs Emergency Motion For Temporary

Re.straining Ordtr and Preliminary Injunction, and states as follows:

TNTRODIJgIION

Plaintiff is requesting that this Honorable Cou¡t enter an order imposing a Tanporary

Reñaining Order and Prcliminary Injunction on Dcfendants JI'JDITH TERRA, PAUL HAYES

TUCKm,.AI-AN K. SrMpsoN, and rhc TËRRA FOUNDÄTION FOR TIIË ARTS (hereinaftÊr

*FOIJNDATION'), irrconjunctionwith itsComplaint,whichPlaintiffhâs ñlçdinthisçasepursuant

to the Charitabte Trust Act (760 ILCS 55/l et scg, (1997)) (hereinafter'thc Trust Act') and hi¡

common law duty to safcguard charitablc assets. Plaintiffis seeking to prevant Defendants Êom (a)

mismanaging the Terra Museum in Chicago to crçf,tÊ the impression that lhe museum needs to be

closed; þ) seeking to çlose Tcrr¿ Museum in Chisago and transfcr the art to some othcr location

outside of Illinois to further their own personal goals; (c) attempting to rcmove employees and

directors ofthe Mussum that opposed the self interested acts aforesaid and to enablc dcferrdants to

çafiy our thefu plan of moving or trånsferdng Tera Museun from Cticago to a location outside of

Illinois contrary ro Illinois law; and (d) endangering the asses of the Terra Fou¡rdation, as well as

to preveat Defendarrts from engaging in ongoing violations of the Trust Act which Plaintiff h¿s seÌ

out in his Complaint-

Plaintiffis sccking injunctive reliefto prevenr Defsndants from holding any f,rthet ¡¡çstings

ofthe Foundation's Board ofDirectors, until a nerv board is constituted ; taking any action to clect

or rrtnove any mernber of the Board of Directors or changing any corumittee assigilnent or

governing insmrments; taking any action to close the Terra Museum in Chicago or movç Terra

Foundation or any of its ass€ts outside the State of lllinois; and taking any other action contrary to

thc by-laws of the Terr¿ Foundation.

')
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AR'çUMEil{T

A Ternpormy R€straining order is approPriate in this sase in ordsr to ptotect charitable

assets held by the FoUNDATION and to preveüt Defgndants ftom çngâging in my fru.ther'breach

of their fiduciary duti€s ild misus€ orv/ast€ ofcharitable funds. such irtjunctive relief is necesssty

to pfeservË thê slâtus qug Pending a hearing on the câse to prevent Defendânts fiom effectively

divostir¡g rhc FEopLE oF TIIE STATE oF lLLINols of rheir charitable interests in the

FOTINDATION, and closing the FOIÍNDATION's Illinois facilitics and moving the

FOIJNDATION to Washingtotr D.C. in violation of the Trust'e Purpose' Plaintiff is sccking this

injunctive reliefpursuant to his statutory and common lew powers and duty to protect and safeguard

cha¡itable assets and to ensure that monies designated for Charitable pwposes a¡ç devoted to thci¡

properuss- SuchreliefispropertmdertraditionalçommOrrlawstandardsofequityandalsobecause

such relief is etprossly authorized by a statutc undef whish Plaintiff is suing'

r. l rnupon¡nv nBs
@ $I cHAIUtABTn Æsnrs lxD rO pREyË'Nr

rnlrn_.r, ¡n tiU,e IL_ARI{ ANn Loss O- n il{lSUsn or CHAIUTASLn FUNnS.

A Ternporary Restraining Order is an emergency rcmedy issued upon a sulrrüary showirtg

ofthe necessity ofthe order to prcvent imrnediate and ineparable harm. lstantoqy. Citv of Chicago.

177 lll. App. 3d 5?4 (7" Dist. 1988).) A tanporary restraining order requires only a sünmary

showirrg by a plaintiffthat thç order is necessary to prevent immediate and irrçarable hamr and that

there is no adcquatc remedy at law. (Id.) It is well çstablished that a Pârty seeking a Temporary

Reiraining Order is not required to makc out a case which would entitle him to relief on thc mmits'

but nceds only to show that hc raises a "fair question'' regnrding the eústence of his right and that

the court should pr€serve the status quo until the case can be decided on thc mcrits to prçvEnt

J
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immediate and ineparable t¡arm. (Buzz Barton"& Assoeiatps-hç iequlflltË' 108 tll' 2d373

(1985.); Srantonr-Çiry_afcbiç4sq- n7 nLApp. 3d al 524.) A motion forTemporary Restairtirtg

Order is properþ grnnted on thc r¡ncontrovcrtcd facts of a oomplaint' (Id')

In the present action, Plâintiff has filed a complaint alleþg significant wrongdoing by

Defcndants rçgtrdtng the misuse of charitable assets. To salrsfy the requirements of a Temporary

Reetraining Order as requested in Plaintiffs Motion, all Plaintiffwould need to show el cÕmmor

law is (l ) that there is a "fair question" regarding the eciste,nce of the PEOPLE OF ILLTNOIS' ri8ht

or intcrest in the charitablç sssets at issuc hçrc, (2) that thc Cou¡t shor¡ld preservc the stahr quo to

prevent immediate and incparable harm, and (3) that there is no adequate ranedy at law' (Staoþn

v. City of Chicago, l77lll. App. 3d at 524.)

Â* Thc PEOPLE_gF ILLINOIS llave A Clear And Ascertelneble Right To
Thç Charitrble,A'ssets Itr O
Reg¡lrdiug The Plql,nttlls R¡Eìt Or Int$re! In the Terra Foundrtlon.

At commqn law, the PEOPLE OF ILLINOIS are lhe ultimate bencficiaries of cha¡itable

tn¡sts and cha¡itable assets held in Illinois. (tn re-Ecleús-sil,€åE l7l Ill. App.3d 916, 920-921 (1"

Dist. 1988),) In this coilrection, it is well established that the Attomcy General's authority under

thc Charitable Trust Act to protcct a public charity to prev€nt or correct abuses cannot be deded.

(P.So¡le v. National A$Ji--qrug ft 124,In. App- 3d 2ó9,276 (lr Dist. 1984).) The Attomey

General is the sole officer authorized to represent the People of this State in any Iitigation in which

the PEOPLE OF ILLINOIS are the real party in interçst pursuant lo. article V, section l5 of the

Illinois Constitution (In rc Estatc of Stem. 240 lll. App. 3d 834, 836 (ls Dist.1992); Peple¡r

National Anti-DFug ÇoaliÈon. l24,Ilt. App. 3d 269, 275 (1't Dist 1984)), and it has betnjudicially

recognized that the Attomey General is the proper representative of the PEOPLE OF ILLINOIS in

all actions conceming the enforcement or adrninistration of a charirable trust. (blg Est4lç-O[.I448,

4

16di-000305



JUN. 27 '01 (wED) 17:21 EELLowË&BELLowË 312 332 1190 PAêE. 6

t Zl lll. App.3d 9t6,920 (ls Dist. 1988); Peoole,v-.llational Anti-DrueCoalitiou, l24lll' App. 3d

afZ7S.\ Since, at common law, Ìhe PEOPLE OË' ILINOIS are tho ultimatebenoficiary of charitablc

assets and prop€rty held for shar¡table purposçs, the Attomey Ge,nerat of Illinois has standing to

enforce charitable trust$ ând to see that charitable frmds arc applied to theÍr intended charitablc uses'

(People v. National Anti:Drug Coalijion. l24,Ill. App. 3d at275')

In the prcsent ection, tho PEOPLE's Complaint has alleged specific facts showing that

Defendants havc engaged inmultiple acts inbrcach ofùeirfiduciary dutiesto thçFOUNDATION'

and a need to safeguard such charity. Taking such allegations as tn¡e, as thuy must be in the absence

of an answer to the Complaint, Plaintiff hæ clearly satisfìed the requirYment of showing the

exists¡rce of a "fair question" regarding the existence of Attorney Genc,ral's right or intuest in

charitablç assets wrongñrlly taken.

B. The PF-OFLE ]Vtll Suffer Immed
St¡tus Ouo Is NotÈc¡eruqd.

As already stated, Plaintiffs Complaint allcges that Deferrdants hâve mi$nanaged the Term

Museum in Chicago to crÉätÊ the impression that ths ffiuseum needs to be closed; have sought to

close tl¡e Terra Museum in Chicago and transfer the ärt to some othcr location outside of lllinois to

fu¡ther their own personal goals; have attemptcd to remove employces and directors ofthc Muscum

that opposed the selfintcrested acts aforesaid and to enable defendants to ctrry out their plan of

moving or transferring Terra Museum from Chicago to a locatiort outside of lllinois coilträry to

Iltinois law; ând have endangered the assets of the Terra Foundalion. The injury that would be

perrpetrated on the FOLINDATION and its bcncficiaries the PEOPLE OF TI{E STATE OF

ILLINOIS would be to ineparably deprive them ofthe benefit of the art collectiort hcld at the Terr¿

Museum in Chicago. In effecf without the imposition of a Temporary Restraining Order, the

5
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pEOpLE OF THE STATE OF ILLINOIS will zuffer a loss of at least $450 million in cha¡itable

assets, and based on the allegations ofpast wrorrgdoing, will be prevontod from tdy discovering

thc extent to which chadty has been harmed. Only the imposition of a Tanporay Restraining Order

peirdingthe holdingofahearingorfirthetactioubythe Courtwill enable the PEOPLE to safeguard

the charity which Defendants have wrorrged.

C. Therç Js No Adcquete R-e.pedy At Law-

Plaintiff s Complaint alleges that extensive harm to the public at laryo has occurrcd, the frrll

extent to which is unklo$,n at the present time. The Complaint shows that while Defenda¡rts have

engaged in multiple acts ofwrongdoing against the charitablc tust, Plaintiffdo€s not loow the frrll

exlent of the wrong committed by Defonda¡lts and fherefore needs an accotmting at equity âs part

of the relicf sought. Furthermore, immediate and irreparable injury will occur in the absencc of a

Tcmporary Restraining Order. Plaintiff hes alleged that the FOUNDATION, and the Defendant

directors ùe at risk of çscåping out of an Illinois jurisdiction. If injunctive relief is not grailÊd to

prevent Defendants from divesting the PEOPLE OF ILLINOIS ofits charitable interest, Defadants

may succeed avoiding a need to fully accourrl a¡rd the PEOPLE will never }now lhe full extcnt to

which they have been urronged and may be permanently precluded from recovering their assets. The

public has already suffcrcd injury in that Defendants have breached their fiduciary dutics to thc

FOUNDATION. If€quitablereliefisnotgrantedimmediatelnthencharitywilllikelysufferfirrther

in that funds devoted for public benefit purposÊs will ncver reach their intended charitable

destination. Bccausc the full extent ofPlaintiff s injury is as yet unknown and bec+use the dsk of

irreparable injury to Plaintiff is so grcåL there is no adequale remedy at law that will cu¡e the harm

caused to the PEOPLE OF ILLINOIS. Only the imposition of a Temporary Restraining Order wi ll

enable the PEOPLE to safeguard its charitable interest.

6
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II. TIIECOURTSHOpLDAIÁOGRI{I{TAFIIÊLüI{INABYINJUI\¡CflONB,ECAUSE
PI,AIT{TIF'F-.{
AUTIIORIZE"D BY A STATUTÊ.

In addition to s tçmporary r€straining order sritere.d based on cornmon-law equitable grormds

as aforçsaid, â t€,mporary feâtraining ordet and preliminary injunction should also be entered

becau.sc Plair¡tiff is scclcing injunctive relief pursuant to spÊcific statutory authority'

Traditionally, the equitabte remedy of preliminary injunotion is granted where plaintiff

shows: (1) he has a nght which nceds protection; (2) he will suffer ireparable harm without thc

protection; (3) he has no adequate rernedy at law; and (a) he is likely to succeed on the morits.

(ßeoniÆ, 13 I llt. App. 3d 575, 580 (2"d Dist. 1985); People ex rel' Edgar

v. Mitler. I t0 il. App. 3d 264,269 (4ú Dist,l982).) However, because Plaintiffis apublic official

or body seeking injunctive reliefpursuant to a statutç, thc requiremetrts ofthe stêtute äuthorizing the

injunctive retiçf control rather than the traditional equitable factors enumemted above. (Pcoole¿x

reL Hartisarly-Slianos, 131 lll- App. 3d at 580; Peoplq ex rel. EderfiJ,Mille{, I l0lll' App. 3d at

269; Peoole er r€¿ Carpentier v. G ,20111,2d?72.276 (1960); PÉonle v. Keeve.n, 68 nl, App.3d

91, 96-97 (sth Disr.l979).)

Corrts issue statutory injunctions to public bodies to restrain violations of a statute becaus€

irreparable hann to the public at lage is presumcd from the starutory violation alone. (Peoplc er reÀ

Hafigan v. Stianos. 131 lll. App, 3d at 580.) To impose a preliminary injunction when a statute

authorizes injunctive rcliçf, the plaintiffneed orrly allege and show (1) that the therc has bcen a

violation of the statüte by tho defcndant and (2) that the plaintiff has standing to bring the actiory It

is not necessity to pfove irreparable harm or the absence of an adequate remedy at law. (Eëlg!gy.

Ke¿van. 68lll. App.3d at 97.)

In the instant case, rhe Attomey General is seeking ilrjunctive relief as specifically provided

1
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for in the Cheritable Trust Act. Plaintiff has brought suit against the Þefendants secking injunctive

reliefpul.suant to Scction I 6þ) ofthe Trust Act, which authorizes injunctive reliêfir cirsumstanccs

whcre it is ailegcd that a charitable trust ne€ds to be protected or a tustcc of a charitable trust hås

engaged in a brcaoh of fiduciary duty. Section 16þ) provides:

"Sec. I ö(b) lJpon application to the thancery division af the circrtûl corrt in which the 'lttorney
General'oit"[o thoi a char¡table tntst neiú t, be protected or the tnlsteeat of a charitable

or1ønizdtion or t1¡rsf hove engøged in a b¡each olfrtfy¿ary dury towørd the orlanízation, and

iniurräiieretief andre,"ovat ol"lch tustees ís sought,t\ Coyn¡hall sercise its díscretion as the

iq"ities require and mr¡ as þort of the ínjunctive relieJ, and arter a hearing where such ù"ustees

"iralt 
hwe a" opp"iunfíy ø tie h*;4 appoinl temPoraríþ or permanentþ a receÍver or additlonol

trustees þ protecl ord'op"rafe the orgen;zatìoi and may temporarìly, or as ultìmate.relieffor

breach of iuty or tö prorcct the trust, pemanently remove any charítable organìmtion's !tuslç$,

"orporoírofir*rs, 
iirccrors andmemûenfromofice andappoìntreplacemetls toprotectthepublic

intercst." (760ILCS ssltó (199?).)

l. fþC Pla¡nfiff Hâs, Prcseutç.ù I'a
Strtutory Yiolations Of The.Itlinois Chrrltgþle Trust Àct W.hich Enfiüe¡

Pþintiff To Iniuncfive Relief Pursuent To Statute'

Plaintiff-Intcrvenor's Complaint has sufñcierrtly shown thät the Defisndant has snd continucs

to violate provisions ofthe Trust Act thereby entitling the Attorney General to seek injunctivc relief.

The Complaint alleges that Defendants multþle actions of breach of fiduciary dury coristiftte

violations of Scction l5(a) of the Trust Act.

In support of such allegations, Plaintiffadopls and incorporates the verified pleadings ofthe

Ptaintiffs GIDWITZ and BLNTRCK, who ârc currçnt directors of the FOIJNDATION, ¡nd who alleged

arrd vcrify that Defcndants JLIDITII TERRA, PALJL IIIIYES TUCKEP" and ALEN L. SIPMSON, have and

are engaging in actions ulha vires and against the htcrest and purposes of the FOLINDATION, allegbg said

Directors are:

a) AgËrirpti¡g to causs the closing of TM operations in lllinois conrrary to the long standing

promisc of its foundcr that such would be an institution for thc public here in lllinois.

Attcmpting to gain posirion and self recognition in a Washington DC charitableb)

I
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c)

organization in exçhilge fsr thç dclivcry of ths assçts of TM, thc tcrmination of opcrations

in Chicago and the and of a Terra müscu¡n in tl¡e Unitcd Ststes..

Attenpting to cause the closing of the Terra Muscum operations in lllinois conhary to its

narne sakes, Mr. Dur Tena's inteltions ând Suggesting a uSe Of its assets cOntrAfy lO Î¡e use

Dan terra intffdcd.

Grossty mismanaging Terra Muscum in a manner that has tcsultcd in the loss or turnovcr

ofalmosthalfiheemployccs,includingkeypersonsrcsponsibleforTerra Musdurn'sday-to'

day opcrations and continued sucsÊss;

Ca¡¡sed the ¡rimary individusls in charge of security at Tèrrs Museum to quit resulting in

an inexpcr'icncedandr¡rdentaffed security sta-fÏ, which jcopardizcs thesecurity ofthe $100

ffiillion of art displayed and collected at Terrs Mus6um;

Permitted a director ofTerra For.ndation to Êngagc in a confliot of interest in representing

Ttrr¿ Formdalion at a¡t auctions while, on information and belief, representing thc interests

of private clients st the same auction;

Expending significant monies on lhe pr.rchaæs of a¡'t without obtaining the input or

epproval of the Board of Dircctors or the Çollections Committee chargcd with the

respon*ibility of aûvising the Board of D¡rectors on issues involving art acquisition;

Attcnpting to irtvadc c¡rdowrncnt funds rcstrictcd to public art cducatisnal purposes for the

unauthorized purpose of acquiring an:

Bypassing the lawful authority ofthe Bosrd ånd the Executive Çommittee in qerating Terrn

Foundalion.

rñ/astefully incurring excessive legal fees by refaining inexpedenced counsel in replacernent

of Terra Foundation's long-standing counscl; and

Mizusing the art collection of Ter¡a Foundation and allowing Judith Tena to personally

possess a¡d usç museum art items and in a manner that placcd thc colleçtion in danger and

I

d)

e)

Ð

c)

h)

i)

J

k)
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jcoPutdY.

As a coruequÊnce of the aforesnid, violations of the Trust Àct have occuüEd änd üe

oontinuing to occu¡.? which violations a¡e verified and supported by the Verified Complaint of

plaintiff$ cID\ryTfZ and BLNTRCK. Deferidanls are thcrefore subject to the injunctivc rclief

authorizcd rmder section l6(b) of thc Trust Act for violations of the Act.

2.
Iniunctive Relief In Thl¡ Mattet

Having shown rhat the Illinois Çha¡itable Trust Act expressly authorizes injunctive reliefin

circumÊtùrc€s \\rhef,c it is alleges that a charitablc trust neÊds to be proteoted or a tflrrtee of a

charitable trust hâs engaged in a bre¿ch of fiduciary duty, and having shown that the Plaintiff has

presented sufficient wide;nce to show that the Defendant breached his fiduciary duty and violafed

the Tn¡st Act requiring the monies he wrongfully took to be protected, the Plaintiffmust also show

tha¡ he has standirrg to exercise the authority given to seok injunctive relicfby the Illinois Cha¡itable

TrustAct.

The purpose qf the Châritable Tn¡st Act is to assist the Attorney Ger¡cral in carrying out his

coûrmon law powers and dutics to enforce charitable trusts and to see the application of their funds

to their intcnded charitablc uscs 124, Ill. App. 3d at 275.)

The Act is inteflded to give tho Attomvy Gcueral the tools with which to discharge his

responsibilities. (ldJ As statod previously herein, the Attomey Generål has becn judicially

recognized a$ th€ proper representative of the State, which is thç ultimate benefìciary of charitable

assets collected and held for chariUble purpo$es, in all actions conceming lhe enforcement or

ndministration ofa charitablë br¡st. (h¡cEs!ôtÊ !ill.aa$. l7l lll. App. 3d at 920; Peoplçr,ltlalionaù

A¡ti-Drus Coalition, 124, Ill. Àpp. 3d at 275.) At common law, the Attomçy General is charged

l0
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wirh the dury ro sce rhat cha¡itabl€ frmds are ãpplied to their intended charitable uses. fi$') As

noted earlier, the rigbt of the State, acting through the Attomey General's euthority rmder the

Charitablc Trust Act to protcct a public charity to prsvetrt or corrççt abuses of charitable asscts on

tho PEOPLE's bchalf carmot be denied. (tril at 276.) Furthermore, Section 16þ) of the Trust Act

specifically aulhorizes the Attorney General to seek injrurctive relief in circunstances whEre he

alleges that a charitable uust needs to be protected of the fn¡stee ofa charitable nust has engaged in

a b¡esch of fiduciary duty and he is the proper plaintiffto seck zuch rclief-

For all of these Feasons, Plaintiff has standing to exercise the authority given to sÊ€k

injunctive relief by the Illinois Charitable Tru¡t Act-

3. T 
he Attornev Çeneral llas $atisfied A.!l RÉûulrements fpr Iüjunction PUfsustrt

To Ståtgtor-v Aqthor¡ty And Thls Çourt Shotrld Issue A Preliminüa Iniunct¡on'

Becausô injunctive relief is authorized in thc lltinois Charitable Trust Act, there has becn a

violation of that statutc by the Defendarrts, and tbe Attomey Gerreral has standing undçr the statute

to bring an action for injurrctive relieÇ Plaintiff is entitled to a preliminary injunction to stop

dcfendants ûom engaging in harm to the public at large, which harm is presumed from the stailtory

violation.

IrrPgg@,68Itl.Àpp.3d91(l979),theAttorneyGcneralbmughtanagtionto

enjoin two defendants, Leonard and Agrres Keeven, frrom violating certain sections of the lllinois

Envirunmental Protection Ast. ThË trial court rcfi¡sed to enter a prÊlimilrary injunction bccasse the

Plaintifffailed to allege or provç facts showing irreparable injury and lack of an adequate rcmedy

at law^ (Id. ät 96,) On appeal, the Appellate Court determined that bccause the Statute in question

specifically authorized the Attomvy Oeneral to seck injrurctive relief, he needed only allege and

show that thc thcrc had becn a violation ofthat statute by the deferrdarrts. (!{. at 97.) Since the

1l
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Attomey Gcncral had already preselnted evidcrce sltowing that the defendants failed to obtain an

opçrating p€n¡¡it in violation of one section of thc Äct and that they were allowing tõnsûts to

gçnerate wastev/at€r u¡ithout a permit, the çourt held th¡t a preliminary injunction was rr¡aüantcd.

grt-)

Similarly, in People er rclHartisâû-y-Eliang!, l3l lll. App- 3d 575 Q'ti Dist- 1985), the

Attomcy General so¡ght a preliminary injunction against the defendants for violating the Illinois

CqnsunerFraud Act, which authorized theAttomeyGenerel to emjoin anyperson engaged inaüade

or commerce who engaged in rmfair or deceptive acls or practices in the conduct of that trade ot

çommefrË. (l3l lll. App. 3d at 580) The Appellate Cou¡t fornd that the Plâintiffhad alleged

sufficient facts to show that the defendants had engaged in unfair and deceptive acls in violation of

rhc Act. It rherçafler held that a preliminary injtmction was appropríate becâuse the Attorney

Gencral necded only to allege and prove what the statute required in order ls obtain thc authorized

injunctive rclief. (!{, at 58t-582.)

Like Pcople v.I(æven and Peoplq,v, Stianos. the present actron conccms a requesi for

temporâry injunctive reliefpursuant to ståtutory authorify that provides for injunctive rclief, Such

conduct, describcd in detail in Plaintiffs Complaint constitutes a breach ofthe Defendarrt's fiduciary

dutics to the charity and a violation of Scctions I 5 of thc lllinois Cheritable Tmst,A,ct and injurtctive

reliefisauthorizedpursuanttoSectionl6(b)ofsaidAct,(760ILCS55/16(b)(1997).) AsinPeo'ple

v. Keeven and Peoule er ¿ql Hartigan v. Stianos. tho Court should.enter a temporåry injunction

against the Def€ndånt to prevent ongoing and continuous ha¡ur cause by Defendants' violations of

Illi¡rois statutory law.

t2
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CONCLUSION

Fqr atl of thg rcasons statËd horein, the Plaintiff, the PEOPLE OF THE STATE OF

ILLINOIS ex rcI. JAMES E. RYAN, Attomøy General of Illinois requests this Honorable Cornt to

grart its Emergency Motion for Temporary Restaining Order and heliminary Injunction-

THE PEOPLE OF TTIE STÀTE OF ILLINOIS,
er¡e¿. JAlvlES E. RYAN,
Àttomey Gencral illinois

BY:

FLOYD D. PERKTNS #99OOO

BARRYS-GOLDBERG
Assistant Attomeys Gorrcr¿l
Cbaritable Trusts and Solicitations Bu¡çau
l0O West Randolph Stroet, 3dFloor
Chicago, Itlinois 6060 I
(312) 8l+2595
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DÉAN L. BUNIROCK, a Director of
the Terra Foundatiort for the Arts, and
RONALD GIDWITA a Director of thc
Terra Foundation for the Arts,

Plaintiffs,

rN THE CIRÇUIT COIJRT OF COOK COUNTy, TLLINOTS
couNTY TIEPARTMENT, CHANCERY DTyISION

s{al ,
é*/

{ast 7

FI LED
sEp z 5 ztt¡0

AUBETIA PUCINSEI
CLERK OÊ CIRCUIT COURT

312 332 1190 PAêE. 2

JAMES D. TÉRRA,

No. 00 CH 13859

JUDTTH TERRA, a Director of thç
Tecra Foundatior¡ for the Arts, PAUL
IIAYES TUCKER, a Directorof the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of tho Terr¿
Foundation for the Arts, NAFTALI
MICIIAELI aord the TËRRA
FOUNDATION FOR TIIE ARIS, an

an Illinois Not-For-Profit Corporation,

Defendants.

JAMES D. TERRA'S EMERGENCV PETITION TO
INTERYEhIE .AS OF RIGIIT-A]{D/OR PERW.SSTVELy

Janes D. Terra, by his attornsJ¡s, McBride, Baker and Coles, files this emergency petition

üder 735 ILCS 5/2-408(a)(2) and (3) nnd (b)(2) to intervene as of rigbt and/or permissively as a

plaintiffin this action. James Teffa only recently leamed the nature and exteflt of this litigation

and thc dirert Êffect it ha¡ on the assets of thc Terra Foundation For The Arts ("Foundation').

Jnmcs D. Terra secks leavc to intçrvene sô lhat he may pre$mt a motion for a teurporary

rechaining ordcr to prËvetrt the defendants from closing the Teffå Museum of American Art

("Terra MuseumJ and rerrroving Dean L. Buntrock from the Board of Þirectors of the Terra

Foundation. The closing of the Terr¿ Museum and the removal of a Chicago civic leadÊr like

Intervenor-Applicant,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v

no.Ð_
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Mr. Bmt¡ock who favors kerpins the Terr¿ Museurn in chicago is directly conEary to the

pu,pose of Danicl L. Tcrr¿ and Adeline E. Tena in establishing the Terra Foundation' In support

of this petition, Intsrv€.ror attaches thc Affidavit of James D. Terra as Eltlu'bit A' and also states:

INTB,gDUCTT.oN

James D. Terra is the son of Daniel J. Terr¿ and Adeline F. Terra" founders of the Terra

Muselnn of American Ar1 Hc wss one of tluee incorporators of the Foundation in 1978'

(Affdavit, I3). In that capacity he was paÍ of the planning and is aoutely knowledgeablo of his

parmt's intent in creating the Tena Musflrm and of the donation of their art to the people of

Chicago. (!ù, 13, 5-8). He has bolh a statutory nghi to intervene in these proceedings because

the parties to this litigation do not adequatoly represent the Terra farnily interests, and

pemissively because there are corlmon questions of law and fact between Interve¡ror's claim

and plaintiffs' claims. These interests will be affected by an adversc order or judgrnent of this

Court The merits of plaintiffs' Complaint and Motions ad&ess the validity of the closure of the

Tøra Museum and tbe defendants' schcme to trmsfer the Terra Foundation's âssets to

Washington, D.C. However, said plaintiffs do not fully and adequately rçprcscrlt thç setllors'

intent.

Any judgment that affects lhe perinânent transfsr of asscts of the Terra Foundation from

thc Chicagoland area materially affects the Tera farnily's riglrls to insurc that the original intenr

ofDaniel J. Terra and his wife Adeline E. Tena in protecting thsir gift to Chicågo is carried oul

The original gift and subsequc,nt giffs to the Foundation by Daniel J. Tema approximate $450

Million. Consequentl¡ this Coun should grant the prËsönt Petition to Intorv€nç-

I. BACKGRòUND

1. On September zz,h}O},the ptaintiffs fïled a four+ount Complaint which alleges

2I I tß0ó0
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that deførdants have illegally concoç'tçd and participated in a scheme to close the Terra Museum

and trmsfEr the assÊts of the Terra Foundation to washirrgton, D.C.

2, The plan or echemÊ at iszue irr this litigation is only a single component of lhe

improprieties that the plaintifß allege to havc occured in lhe manage;nent of the Formdæiort'

AIso pleaded in rhc complaint a¡e allegations of intentional wâste and deptetion of the

Foundation's assets. ln conjunction with the sloSgÏe and kansfer of å6sets, the defendanùs are

alleged fo have intentionally deteriorated the infra-structure and assets ofthe muscum'

3. As set forih in the James Terre's Motion for a Temporary Restraining Order'

attachçd hereto as EË@it E, this Court should enter afi order enjoining the defendants fiom (i)

illegally proceeding with thei¡ schËme to close the Terra Mus€um, (ii) fansferring Terra

Foundation sssÊts to Washington, D.Ç., and (iii) temoving Dcan L. Bunhock as dircctor.

il. TIIIS COURT SHOIJLD GRANT JAMES TERRA'S PETITION TO INTERVENE
IN TTIIS r:ÂTION.

4. The Illinois code of civit PrOcedurc provides that a pärty, in certain

cirçümstances, has tho right to intervene in pending litigation:

Upon timely ap'plication ãnyone sball be psrmitted as of right to

interyene in an action . . .whe,n thc reptesentation of the applicant's
interest by existing paxtiÊs is or may be inadequatc and the

applicant will or may be bound by an otder or judgment in the

aci¡o¡r; or when the applicant is so situated ss to be advcrsely

affected by a disnibution or other disposition of property . . '
subject to the conhol or disposition oftho coutt . . .

735 ILCS 5t2-aO8@\Q) and (3). In other cases, the Codc allows â pârty to int€rveÍe by

permiesion of the Court:

Upon timely application anyone may in the discretion of the coun
bo pvrmitted to intervsne in an actiorr . . .when an applicant's claim

. . . and the main action have a question of law or fact in com¡non

3

735 rl.cs 5/2-408(bx2).
I I 1t0t{}
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5. The purpose of intervenrtion is to expedite litigation by fully disposing of an entife

conüwersy ämong thc persons involved in one action ' Serio v, Equitable Life Assarance, 184

Ill. App. 3ô 4!2,435, 540 N.E.zd 800, 802 (lÊt Dist. l9s9)' The intervention statutes "afe

remedial and strould be liberally construcd to allow one to protett an intercst jeopardized by

pending litigation to which they are not a party." City of Chicago v. John Hancock Munal Life

Insurance Co., l27lll. Ap,p. 3d 140, 468 N.E,zd 42S (lst Dist. 1984). Under lllturois law, "the

allegations of an applicant's petition to intervene are to be talcen as true in determining whether

the interests of the applicant are suffioicnt." Redmond v- Devine,l52 In. App' 3d 68, 74' 504

N.E.zd 138, 142 (lst Dist. 1987); Schwechter v. Schwechter,lSS Ill. Ap'p' 3d 602, 606, 486

N.E.zd 34Q, 343 (2d Diet" 1985). "[Dtoubts regarding inten'ention . . .should genøally be

resolved i¡r favor of tho applicmt ." People a. rel. Dsvis v. Chømbers,lzs lll' App' 3d 451' 453,

466 N.E.2d 260, 262(5th Dist. 1984).

A, Because Jnmes lerrrts Intertst tn Protectlng the Settlor'l ftrtônt Differs

ÍÏom Ttre Plaluflfis' Interests In Fullilllng Their Flduciary Duties; And
Because Any Judguent lVlll Adverseþ Affect Those Interest$' Janes D.

Terrn If À Rir¡ht To fn This I

6. Intervention is "committed to the sound discretion of the trial cowt." Cily oI

Chicago,lZ7 ll1. App. 3d at 143. But in constming a statutory right to intervcne under Section

408(aX2), this Court's sound discretion is limited to determining (1) whether the Pctition is

timely; ând (2) whether it meets the conditions sët forth in 735 IIJCS 5/2-408, the Illinois

interventiou statute. .Id. Once a petition meets these tbreshold rcquirements, 'lhe plain meaning

ofthc statute dirocts that the petition be granted." Id al144-

l. The Jaures Terratc nefltlon is timelY:

7. As st¿ted abovÉ, plaintifß nie¿ tne¡r complaint on septembÊr 22, 2000,

Intervenor only receritly received noticE offhe nâturc ofthis action ôn that date. Consequently,

nlE{m 4
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Intervcnor,s perition is timely ñled. Çity oÍ chicago, 127 l1l. App. 3d tt 144-

2.ThçTerraE.s*tatehrsnquilicientintereßt14theclalr.lsatlsslre.

8. To establish an intercst sulïïsient to justify intewention as a maner of right'

IntËryû¡or nced not $how a direct interest irr the pendiug suit' Rather' Intervffior need only

esrâblish an enforceable and recognizable right, and an interest in ttre subject matter of the suit

gfËater ttran that of rhe general public, so that they may stand to lose or gain bV the direot legal

operatiort and effcct of a judgment in the suit' Catetpillar Traclor Co. v. Lenckos, 84 lll'2d 1ü2'

tlz,4l? N.E.zd 1343, 1349 (1980).

g. James D. Terra has sufüciently demorutrated herein a¡l interest in protecting his

family's rights and to protcct his parent's intent in fho manner effectuated by his father, Dsniel J'

Tarra and mother Adeli¡le E. Terra. Furlher, as demonsEated by the defendants' plans to

r€move Mr. Buntrock fiom the Foundatiort Board of Þirectors, to slose lhe Terra Muscum, and

to transfer property from lhe,Foundation to \Vashington, D.C., the interests of Daniel J' Tc'rr+

and his Ìvife ut s€ttlors and donors are presentþ injeopardy-

10. As dcrnonsbate<l in the attached Motion for a Temporary Restraining Ord€r

(Exhibit B), defendants must be enjoined from continuing to proceed in tbcir unlawfirl actions

that are against thc intei¡tions of the Daniel J. Terra and Adeline E. Tema and the purpose of lhe

Foundalion to maintain a Chicagoland museum. Consequently, because James D. Terra's

interest in protecting his parent's intent differs from the PlaÍrrtiffs' interests in fulfìlling their

fiduciary obligations; and, becausÈ ân adverse judgnent will mate'rially and adversely afÏect

James D. Terrans rights, causing an "injury in fact to a legally recopized inte,rest," Jamcs D'

Tera hês a right to intcrvenc in these proceedings as a mattçr of right. Feople et rel. Collins v-

Bwton,282Ill. App. 3d 649,653, ó68 N.E.zd 1185, ll8ó (4th Di$t. 199ó) (internal quotation

51u8060
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oniued); ?35 ILCS 5/240E(aX2),(3)'

B. Alternatlvet¡ Janes D. Terra Estste shotld Be AlloWed To Intervene

ll. In any went, it is clea¡ that James D. Terra has çatisfiod "the less Stringert

requirements for pcrmissive inte,lvention" in thess pfoçeedings, People ex. rel. Hanrahan v'

Iriilage of Wheeling,42 lll. App. 3d 825,356 N.E.zd 806 (lst Dist. 1976¡' Janes D, Terra's

interest in proteotilrg Daniel J. Terra's and Adeline E. Terra's intent a¡ises out of lhe same facts

which a¡e at iszue in Plaintiffs' Complaint, ñled in lhis Court on Septønbtr 22, ZWO'

Consequentl¡ petitioner's intervention will not inject any ns$/ ånd complicated issucs into the

proceedirrgs, or "unduly delay or prejudice the adjudication ofthc rights ofthe original parties'"

735 ILCS 5t2-408(e). Other than intervention, James D. Terra has no adequate avflruc to

safeguard his interest in protecting his rights. schwechter, t 38 lll. App. 3d at 6O8.

ïVHEREFORE, James D. Ter¡a, rçquests that this Court e'nter an order pcmitting him to

intervcnc in thcse proceedings, in order tq among other thingS, proteCt his parent's inte'lrt and

serk rhs rêlief rcqu€sted in its Motion for a Temporary Restraining Order (Exhibit B), attached

pursuant to 735 ILCS 5/2-408(e).

DATED: septomber25' 20fi) 
Respectfirty submitt'd,

JAMES D. TERRA, I¡tervenor

AttomÉys

Donald G, Mulack
Micah E. Marsus
McBride, Baker & Colcs
500 West Madisoq Suite 4O00
Chicago, Illinois 60661
(312) 7rs-5789
I.D. #90s29
I I 180ú0 6
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IÀI mE crRclrrD COUÏT Ot COOk COUN![Y, rr.f"ütOIS
cofultTtr nEFå8T!|EFT, C¡tà$qmt Dr\r¡sIoN

DEÀ¡{ IJ. BUNTROCK, a Director of
Ehe Terra FoundaBion for the
ArÈs, et al-,

PlainLiffs,
No. 00 clr 13859

v

JUÞImI TERR.A, a Director of the
Terrå FoundäEion for the ^Arts,et al.,

DefendanÈs-

åFTIDÀVIE OB i'å¡'ES D. I¡ERNÀ

Jarnes D- Terra, beíng duly sworn on oath deposes and states

that if called as a witneee ín Èhe above carrë he would bestífy
as follor¿s;

1. f arn the only son of Darriel .l . Terïa arrd Àdelinë E.

Terrq, both deceaåed, bheir only d.augbEeÌ (anO fiy sister)
Penelope 'Per¡ny' Terra having predeceased the¡o.

z. r a¡n currenÈLy servíng as the ExecuEor of Lhe esÈate

of Daniel J. Terra, presefltl-y pending Ín thè probaÈe Divieion,
Circuit eourt qf Cook Counb,y, Illinois. The Terra Foundation

For The Àrts (sFoundatlon") is the sole beneficiary of Èhe

eatate. hlher¡ bhe estate is cloEed the Foundation wíl.r have

received approximately S1z9 Mirlion in artwork and cagh from ¿he

eFEaÈe' in acldl.rion to over g2g4 Million that firy faEher gave the
Foundatsion durlng his tl_fetine,

)

)

)

)

)
)

)

)
)

)

)

)

)

I1l 1?e70
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3. In 19?8 I became one of Ehree founding íncorporaEors

and directors of the'Foundation For Tl¡e Daniel,J. Terra

Museum," now known as The Terra Foundation For The Aïts. As a

resülÈ of said invçJvernenl, f becarne and wås knowledgeaþle abouL

the Íntent and the purpose of creating the For¡ndaEíon.

4. }[y mother vras a graduatê of .NorEhhrestern {,lniversity

vrith a degree ín arts history. She had g very keen eye for

guaiiÈy art-. Over Ehe years vrhil; my father became succesgf,ul

in building hie busifless, Lawter InEe¡natíonaÌ, Inc.,. å.

speciatty ink printing companyr rrV mqther acquired. the painEings

of warious artiste with a prirnary focuç on nir¡eueeîrth century

Àmerican art. Éore of which were ir¡preesioniet painÈings. As

thg colleetion grew, my father becamÊ inrereeÈed in bhis

act.ivity þoth as a hobby and as an investment, r learned fro¡n

him that some of the Àmericpn. art, partièularly Èhe

irnpieesioniat ¡raíntíngs, was artisuicatl.y comparable to French.

Baintinge, and'that' they .were ress e4rensíve during tshe Þerlod
tha.E my parents assembl-ed bheir collecEl-on

5'. fn L9?8 fty parents.rear-ized that Eheir hobby had growri

to become one of, Èhe besE çorlections of early Ànerican

paintÍngs in th'e untted. ståEes, and elgewhere. My ¡nofh*,

berieved thaE these traasureg shourd be shared with others ¡nd

prevaired, upon my father to consLclèr crêËrting a muBeum d.evoEed,

ta eä¡ly AmerÍcari art.

,1117970
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' 5. fn J.978 my parents told me. of their pJ.ans and asked

that I participte- They were awarè Èhât the Chicagoland area

did noU have rnany museums co¡npared. bo other major ciÈies, . and

mosE inportsantly, that Ë. Fn-rsrêu.ul devoEed exclusivèly to earl.y

American arb was fere. ThiE facE inÈrigued ry parente and they

saw thl possibtliuíes ót craElng and rnaÍ-ntaining a niche

pos¿tÍon Ehat was not Lntended Eo rivat any other Ítuseum- Both

their echions and. erçress intents vùas to create å fiuseum of

Àrnerican Arg in the Chieagoland area for people in this area,

They choee Chicago becauhe of Eheir Ìong .resider¡ce here, and

because of their aocial, sivi.c and business Eies tso the

couunurrity

7. fn dieeussfons wìth my l)arerrEs' I learned thet Èhey

intended to give their'arEwork to Lhat museu¡n as Ë gift. Èo thiÊ

community for Ehe purBoses of educatini¡ the publíc about earry

American art, and arso Eo create locar pridé irr such art. which

they dearly l-oved- f agreed Èhat it, was a Érçpd idea-

8. To cërrry out my parént*, expråseed inÈent ås stated
abowe, the Foundation lvas crËated in l9?B ås an rtlinois noE for
profít corporation and. r signed Ehe ArbicJ.es of T*Gorgoration.
My faEher Ehen worked with hfs lawter, RoberË Sugrue. ro seg uf)

the rn¡seum, .He ehoee to EenporariLy locate bhe mu'eum in
EvanËEon, rlIÍnois raÈÌrer rhan chícago because thå eost of real
estqtè ."as less expensíve theré, and he needed to gain

312 332 1t90
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ê¡çI)eríence in running a museum before noving ùo downtown

'Chicago. The utuseum was then opened ín Evaûsuon ín 1980 as the

Terra Museum of Àmeríean Àïts (*!Iuseum'). AÈ ti¡e grand openinE of

the [lugeum, ít craÉ rerlëätëdly stated to tshe çruestE LhaE Ehe

Museum rdês Èhe Terre family's gift to thie community. W

parents werÊ overjoyed with Ehe receptíon a¡rd accepÈance of thaE

gift. Thereafter, in 1.982,my mother died,

9. In 198?, the Mrseìrït moved to Miclrigan Avenue in

chicago snd has remained in Èhat loqation unÈir Èhe present daÈe

r¿here iÈ. displays the majoriùy , of the For¡ndation,ç arÈ

collectionr ðDd ,oh*te iU has conducged educational progräí¡5 for
the peopre of Ehe chicagoland areå in acëordance wiLh my

, põlr€fit I e rrishes .

L0. From 1978 to rq¡r farher,s death on June Zg, 1996, f
either äuEended board meetingç of the poundatíon or reviewed uhe

rtr.i.nutses. from the rneeuings. As r fecårr, there never !ìras åny

discuesipn ôf clssing and ¡noving the Muse'm from the chícagoland

area- However, there were discuseíçf¡s and steps têken by my

father Èo find other loeatione for the mûEeun off uichfgan
i

Àveûue Eo a smaller building tr¡ Lessen the cost.F of'operaÈions
of the MuBeuft.

J.1- lrlhen Èhe Mr-r.seum was first, opened it was çr.ear thet it
was arways meafiE to have a preÊe*ce in the chicago).and area.

no bime during any board rneetÍngs, or in Èhe míduteg of

Àt

said

3r2 332 tL90
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Tnëecings, up Eo. my reeignation from the Poundatlon's board of

oirectors tn Septenrber, L998, or during all of my diecuseionE

with my Êather about. Muserun or For¡ndatíoq ¡nat.ters, did he ever

elg)ress any int.erit to move the Museum from Chícago-

t2- Based upon my relationship wíth ï¡r faLher, a¡rd his

tonnectiofi to ehicego, I lrrow thaE. he would not häve closed thê

Museum in ehieago åfid rcved iÈ elsewhere because he found the

lfuseu¡n to benefiE, peop1e of the Chicagolarrd aree as he and my

mother origína1ly planned. Àlthough n: did ûôL discuesi atl

MuÉeum natters with me, I al.so krtow that. he would have mentioned

euch a najor åction aË closing or nnving the Museum from

Chicago.

FURTHER ÀFFIÀNT SAYETH NOT.

D, IIIERR,A

¿

gUESCRIBED
rhis /5

ANÐ SüÍORN TO þefore me
day of SeÞþe¡nber, 2000.

NoÈary Pr¡blic

5

'OFFICIAL SEALå
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2000 WL 35728516 (Ill.Cir.) (Expert Report and Affidavit)
Circuit Court of Illinois.

Chancery Division
Cook County

Dean L. BUNTROCK, a Director of The Terra Foundation for the Arts, and
Ronald Gidwitz, a Director of the Terra Foundation for the Arts, Plaintiffs,

v.
Judith TERRA, a Director of the Terra Foundation for the Arts, Paul Hayes Tucker, a Director of the

Terra Foundation for the Arts, Alan K. Simpson, a Director of the Terra Foundation for the Arts, Naftali
Michaeli and the Terra Foundation for the Arts, an Illinois Not-For-Profit Corporation, Defendants.

No. 00 CH 13859.
October 17, 2000.

Affidavit of John M. Breen

Case Type: Fiduciary Duty >> Business Organizations
Jurisdiction: Cook County, Illinois
Name of Expert: John M. Breen
Area of Expertise: Legal >> Attorney Fees

Representing: Plaintiff

Honorable Dorothy Kirie Kinnaird.

The undersigned, upon oath, does hereby depose and state as follows:

1. I am John M. Breen, Assistant Professor of Law at Loyola University Chicago School of Law. I am over 18 years of age
and have personal knowledge of the facts set forth herein and will testify truthfully thereto if called as a witness to do so.

2. I have been asked by attorneys at Quinlan & Crisham, Ltd., counsel for plaintiffs in the above-captioned matter, to
render an opinion with respect to certain questions involving legal ethics that are at issue in the case. Specifically, I have
been asked to determine (a) whether, under the Illinois Rules of Professional Conduct and other applicable law, the
attorneys at Sidley & Austin suffer from a conflict of interest that prohibits them from representing the Terra Foundation
for the Arts (“Terra Foundation” or “Foundation”) in the action brought against the Foundation and three sitting
directors, Paul Tucker, Judith Terra and Alan Simpson, by plaintiffs Dean L. Buntrock and Ronald Gidwitz?; and, (b)
whether, under the Illinois Rules of Professional Conduct and other applicable law, the attorneys at Winston & Strawn
can continue to represent the Terra Foundation as corporate counsel despite their current relationship with Mr. Gidwitz?

Scope of Opinions

3. For the reasons set forth in detail below, it is my professional opinion that both Sidley & Austin and Winston & Strawn
suffer from conflicts of interests that preclude each firm from continuing to represent the Terra Foundation, either in the
present litigation or as corporate counsel. Under the rules of ethics that govern attorneys here in Illinois, Sidley & Austin
is materially limited in its representation of the Foundation and so is precluded from continuing as its counsel in the

16di-000327

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176285&cite=I44F05560EA0911DE9D698F09E8B8AD8F&originatingDoc=Ifc281803976511ddb5cbad29a280d47c&refType=EW&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0156267301&originatingDoc=Ifc281803976511ddb5cbad29a280d47c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


Dean L. BUNTROCK, a Director of The Terra Foundation..., 2000 WL 35728516...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2

above-captioned matter. This conflict of interest stems from the manner in which Sidley & Austin was retained as well
as from the fact that Sidley & Austin takes direction in the litigation from another interested party, namely, defendant
Paul Tucker. Likewise, the attorneys at Winston & Strawn will be materially and severely limited in what they can do
on behalf of the Foundation because of their ongoing attorney-client relationship with Mr. Gidwitz. Moreover, in the
case of both Sidley & Austin and Winston & Strawn, these conflicts of interest cannot be cured by waiver or otherwise.
Accordingly, disqualification of Sidley & Austin and Winston & Strawn is required in each instance.

4. In reaching these conclusions, I have reviewed a number of papers involved in the case including the following:
(a) Plaintiffs' Verified Complaint for Declaratory, Injunctive and Other Relief; (b) Opposition to James D. Terra's
“Emergency” Petition to Intervene as of Right; (c) Defendant Terra Foundation for the Arts' Motion to Dismiss the
Attorney General's Complaint; (d) Defendant Terra Foundation for the Arts' Motion to Dismiss Plaintiffs Buntrock and
Gidwitz's Complaint; (e) Defendant Terra Foundation for the Arts' Consolidated Memorandum in Support of its Motion
to Dismiss the Complaint; (f) Plaintiffs' Motion to Appoint an Independent Litigation Committee and Independent
Litigation Counsel for the Terra Foundation, and/or Receiver; (g) Opposition by Defendant Terra Foundation for the
Arts to Plaintiffs' Motion to Appoint a Special Litigation Committee, Independent Litigation Counsel, and/or Receiver;
(h) Transcript of Proceedings for September 22, 2000; and, (i) Transcript of Proceedings for September 25, 2000.

5. The lawsuit filed by Mr. Buntrock and Mr. Gidwitz contains serious allegations of wrongdoing with respect to the
actions taken by Terra Foundation directors Paul Tucker, Judith Terra, and Alan Simpson. I have no opinion as to the
truth of these allegations and I take no position with respect to the merits of the case. Nevertheless, the plaintiffs clearly
contend that the individual defendants have engaged in ultra vires acts that have been harmful to the Foundation, and
that they have violated their fiduciary duties to the Foundation through deliberate waste, mismanagement, and self-
dealing. By any estimation, these allegations are serious and as such are worthy of investigation.

Professional Qualifications

6. In reaching the conclusions summarized above, I have also drawn upon my expertise in the field of legal ethics. I
received my undergraduate degree from the University of Notre Dame and my law degree from Harvard Law School.
I now serve on the full-time faculty at Loyola University Chicago School of Law where I teach courses in legal ethics
and professional responsibility. I also serve as the Reporter to the Illinois Supreme Court Committee on Professional
Responsibility. A copy of my Curriculum Vitae is attached hereto as Exhibit 1.

Analysis of the Ethical Obligations of Sidley & Austin

7. The lawyer who represents an organizational client such as a corporation, partnership, trade association or union
owes his or her professional duties of loyalty, confidentiality, and competence to the organization that is the client and
not to the directors, officers, employees or other constituents who work on behalf of the organization. When a lawsuit is
filed against an organizational client and one or more of the directors for the organization, the role of the organization's
counsel is clear. Under the rules of legal ethics, counsel for the organization must work to protect the interests of the entity
and not the interests of the individual director named as a defendant. This fundamental duty is reflected in the Illinois
Rules of Professional Conduct (“IRPC”). Rule 1.13(a) states that “[a] lawyer employed or retained by an organization
represents the organization acting through its duly authorized constituents.”

8. It may be possible for the lawyer who represents an organizational entity in a lawsuit to also represent the
“constituents” who work on behalf of the entity. These constituents may include the organization's directors, officers,
employees, or other agents. Nevertheless, the organization's interests are always distinct from and may be adverse to the
interests of the individual constituent. Accordingly, Rule 1.13(e) of the IRPC provides:
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A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders
or other constituents, subject to the provisions of Rule 1.7. If the organization's consent is required by Rule 1.7, the
consent shall be given by an appropriate official of the organization other than the individual who is to be represented,
or by the shareholders.

As an Illinois not-for-profit corporation, the Terra Foundation is precisely the kind of organizational client contemplated
by Rule 1.13 of the IRPC.

9. The Illinois Rules of Professional Conduct are based on the American Bar Association's Model Rules of Professional
Conduct (the “ABA Model Rules”). In adopting the IRPC, the Supreme Court of Illinois did not adopt the ABA's
commentary. Nevertheless, Illinois courts often look to the ABA comments as persuasive authority in interpreting the
rules. See, e.g., Schwartz v. Cortelloni, 177 Ill. 2d 166, 179-80, 685 N.E.2d 871, 877-78 (1997). Comment 12 to ABA
Model Rule 1.13 notes that “derivative actions are a normal incident of an organization's affairs” but that “if the claim
involves serious charges of wrongdoing by those in control of the organization, a conflict may arise between the lawyer's
duty to the organization and the lawyer's relationship with the board. In those circumstances, Rule 1.7 governs who
should represent the directors and the organization.”

10. Rule 1.7 of the IRPC is of course the main rule that addresses attorney conflicts of interest in concurrent
representation. In general, Rule 1.7(a) prohibits a lawyer from representing two clients at the same time where their
interests are “directly adverse.” Likewise, Rule 1.7(b) prohibits a lawyer from representing a client where the lawyer
would be limited in his or her representation of the client because of “the lawyer's responsibilities to another client or to
a third person, or by the lawyer's own interests.” In its entirety, IRPC 1.7 provides as follows:

(a) A lawyer shall not represent a client if the representation of that client will be directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not adversely affect the relationship with the other client; and

(2) each client consents after disclosure.

(b) A lawyer shall not represent a client if the representation of that client may be materially limited by the lawyer's
responsibility to another client or to a third person, or by the lawyer's own interests, unless:

(1) the lawyer reasonably believes the representation will not be adversely affected; and

(2) the client consents after disclosure.

(c) When representation of multiple clients in a single matter is undertaken, the disclosure shall include explanation of
the implications of the common representation and the advantages and risks involved.

11. The vast majority of reported decisions prohibit the same lawyer from representing both the organizational client and
the organization's directors, officers or shareholders. Indeed, courts routinely grant motions to disqualify the lawyer who
tries to represent both the individual directors named as defendants in a stockholder derivative action and the corporate
entity itself. See, e.g., Musheno v. Gensemer, 897 F. Supp. 833 (M.D. Pa. 1995); In re Par Pharmaceutical, Inc. Derivative
Litigation, 750 F. Supp. 641 (S.D.N.Y. 1990); Messing v. FDI, Inc., 439 F. Supp. 776 (D.N.J. 1977); Lewis v. Shaffer
Stores Co., 218 F. Supp. 238 (S.D.N.Y. 1963); Forrest v. Baeza, 67 Cal.Rptr.2d 857 (Cal. App. 1st Dist. 1997); Tydings v.
Berk Enterprises, 565 A.2d 390 (Md. App. 1989). Courts in Illinois have likewise found that counsel must be disqualified
where he or she attempts to represent both the corporate entity and the individual named defendant who has interests
that are adverse or potentially adverse to the interests of the corporate client. See, Cannon v. U.S. Acoustics Corp., 398
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F. Supp. 209 (N.D. Ill. 1975), aff'd in relevant part, 532 F.2d 1118 (7th Cir. 1976); Lower v. Lanark Mutual Fire Ins. Co.,
114 Ill. App. 3d 462, 448 N.E.2d 940 (2d Dist. 1983).

12. Where a lawsuit is filed against an organization and its directors, the better reasoned approach taken is for the board
of directors to appoint a special litigation committee to evaluate the merits of the lawsuit and to recommend a course of
action. Depending on the recommendation of the special litigation committee, the organization may then either move
to dismiss the action or join the action as a plaintiff. See, e.g., Byers v. Baxter, 419 N.Y.S.2d 497 (Sup. Ct. App. Div.
1979); In re Par Pharmaceutical. Inc. Derivative Action, 750 F. Supp. 641 (S.D.N.Y. 1990); see also Stepak v. Addison, 20
F.3d 398 (11th Cir. 1994) (wherein Sidley & Austin served as “independent counsel” to a group of “outside directors”).

13. Among the many cases in which courts have recognized the need for separate counsel when both the organization
and its constituents are named as defendants, courts have adopted a variety of approaches as to how the organization's
counsel should be selected.

(a) In one case, the court appointed independent counsel for the organization on its own because the court was convinced
that if it did not, “[c]ounsel for the corporation would be subject to the control of those accused of wrongdoing.” Rowen
v. LeMars Mutual Ins. Co., 230 N.W.2d 905, 916 (Iowa 1975).

(b) Some courts have tolerated the participation of directors who have been named as individual defendants in the
selection of counsel for the organization. See, e.g., Lewis v. Shaffer Stores Co., 218 F. Supp. 238 (S.D.N.Y. 1963); Cannon
v. U.S. Acoustics Corp., 398 F. Supp. 209 (N.D. Ill. 1975), aff'd in relevant part, 532 F.2d 1118 (7th Cir. 1976); Lower
v. Lanark Mutual Fire Ins. Co., 114 Ill. App. 3d 462, 448 N.E.2d 940 (Ill. App. 3d Dist. 1983). Even in these cases,
however, the lawyer appointed by a majority of the board to represent the organization was not required to report
directly and exclusively to an individual director named as a defendant in the lawsuit. By contrast, Sidley & Austin has
been directed to report to Paul Tucker, an individual director named as a defendant in the lawsuit. See Opposition by
Defendant Terra Foundation for the Arts to Plaintiffs' Motion to Appoint a Special Litigation Committee, Independent
Litigation Counsel, and/or for a Receiver, Exhibit A, Terra Foundation Board Meeting Minutes, September 26, 2000
pp. 2-3 (“giving authorization to the Chair [Paul Tucker] for any and all actions regarding the lawsuit except for the
settlement”).

(c) Other courts have simply insisted that the board deal with the problem in the way that it would typically address
other issues involving conflicts of interest. See, e.g., Musheno v. Gensemer, 897 F. Supp. 833, 838-39 (M.D. Pa. 1995);
Messing v. FDI Inc., 439 F. Supp. 776, 783 (D.N.J. 1977). The Verified Complaint indicates that the Terra Foundation
has dealt with serious conflicts of interest in the past by excluding the person suffering from the conflict from the work
of the Foundation. Paragraph 29 of the Verified Complaint states that as a result of “Judith Terra's attempt to seize
$43 million of Dan Terra's bequest to Terra Foundation” she “was forced to take a leave of absence as a director of
Terra Foundation.” By contrast, no similar steps were taken to exclude Paul Tucker, Judith Terra or Alan Simpson with
respect to the Terra Foundation's involvement in the lawsuit. On the contrary, each of the named defendants voted on
the appointment of counsel for the Foundation and Paul Tucker was given authority to direct the litigation on behalf
of the Foundation.

14. The best reasoned cases have held that the special litigation committee be composed of disinterested and independent
members of the board of directors. See, e.g., In re Oracle Securities Litigation, 829 F. Supp. 1176, 1190 (N.D. Cal. 1993);
Miller v. Register and Tribune Syndicate, 336 N.W.2d 709, 717-18 (Iowa 1983); Zapata Corp. v. Maldonado, 430 A.2d
779, 788-89 (Del. 1981); Auerbach v. Bennett, 393 N.E.2d 994, 1001 (N.Y. 1979). While respecting corporate governance,
this approach ensures as much as possible that counsel is truly independent “unshackled by any ties to the [interested]
directors [and] in the unique position of having only the corporation's interest at stake.” Messing, 439 F. Supp. at 782.
Moreover, this approach largely avoids the prospect of having to “apply to the court for additional relief” should further
“difficulties arise.” Cannon, 398 F. Supp. at 220.
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15. Even if the board of directors for an organization properly takes some action within the scope of its authority, legal
counsel for the organization is not thereby relieved of the duty of examining its own ethical obligations with respect
to the matter. “Resolving questions of conflicts of interest is primarily the responsibility of the lawyer undertaking the
representation. ABA Model Rule 1.7, cmt. 15. Indeed, “[t]he lawyer should adopt reasonable procedures ... to determine
whether there are actual or potential conflicts of interest.” ABA Model Rule 1.7. cmt. 1.

16. Sidley & Austin argues that it does not suffer from a conflict of interest because it does not formally represent any
of the Foundation's co-defendants. This analysis is wholly inadequate for resolving the ultimate question of whether or
not the firm suffers from a conflict of interest. As noted above, an attorney may suffer from a conflict of interest under
Rule 1.7(b) in that the lawyer “may be materially limited” by the responsibilities that the lawyer owes to another client,
to a third person or by the lawyer's own interests. That is to say, the lawyer's relationship with a non-client, such as a
co-defendant may give rise to a conflict of interest just as easily as the concurrent representation of two distinct clients.
Such a relationship may interfere with the lawyer's fundamental duty to “exercise independent professional judgment
and render candid advice” on behalf of the client. See Rule 2.1 of the IRPC.

17. The materials I have reviewed, including the Verified Complaint, demonstrate that Sidley & Austin suffers from
precisely this sort of conflict. Sidley & Austin is unable to exercise independent professional judgment on behalf of the
Terra Foundation. They cannot provide genuinely candid advice to the Foundation because of the influence of Mr.
Tucker.

18. During the September 26th annual meeting of the board of directors the board authorized Paul Tucker “to deal
with all matters regarding the litigation and to defend the Foundation against the charges brought by Mr. Buntrock
and Mr. Gidwitz.” See Opposition by Defendant Terra Foundation for the Arts to Plaintiffs' Motion to Appoint a
Special Litigation Committee, Independent Litigation Counsel and/or for a Receiver, Exhibit A, Terra Foundation
Board Meeting Minutes, September 26, 2000, pp. 2-3. This of course is the opposite of the approach taken by the
majority of cases described above. See also Ivy v. Illinois State Police, 263 Ill. App. 3d 12, 636 N.E.2d 738, 744 (1st Dist.
1994) (impermissible conflict existed where same lawyer represented three defendants); Illinois Mun. League Risk Mgt:
v. Siebert, 223 III. App. 3d 864, 585 N.E.2d 1130 (4th Dist. 1992) (impermissible conflict where nonprofit association
represented municipality and police officer). Here, the conflict is actual and concrete because Tucker directs Sidley &
Austin in this litigation. This materially limits the representation that Sidley & Austin is able to provide to the Terra
Foundation. Rather than appoint a group of disinterested board members to oversee the litigation with the advice of
independent counsel, the board for the Terra Foundation selected the man whose conduct is at the center of the lawsuit.
Because he is a named defendant, Mr. Tucker cannot help but be keenly interested in the outcome of the lawsuit. More
importantly, this personal interest cannot help but influence how he will direct Sidley & Austin to conduct the litigation
on behalf of the Foundation.

19. Sidley & Austin's inability to provide the Foundation with independent professional advice is apparent in the way
that the law firm has conducted the litigation thus far. Because the nature of the allegations against Paul Tucker, Judith
Terra and Alan Simpson are gravely serious, truly independent counsel would take the time to investigate these matters
before taking any decisive action. Indeed, such an investigation would be necessary in order for the lawyer to advise
the Foundation as to how it should proceed. Thus, “[t]he initial decision then as to what role if any the corporation
should take must in the first instance be made completely free from any actual or apparent conflict.” Messing, 439 F.
Supp. at 782.

20. Instead of taking the time to investigate the allegations behind the lawsuit, Sidley & Austin immediately filed a
Section 2-615 motion to dismiss plaintiffs' complaint. Sidley & Austin could not have filed this motion to dismiss without
first consulting with Mr. Tucker and receiving his approval to proceed. After all, the board voted to give Mr. Tucker
authority “for any and all actions regarding the lawsuit except for settlement.”
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It is clear that Mr. Tucker is an interested party in this litigation. He is a named defendant who is alleged to have violated
his fiduciary duties to the Foundation. Nevertheless, the attorneys at Sidlev & Austin must, in effect, treat Mr. Tucker
as if he were their client.

Consequently, Sidley & Austin suffers from an intractable conflict of interest. The firm's representation of the
Foundation is, in the language of Rule 1.7(b) “materially limited” by its relationship with Mr. Tucker. Sidley & Austin
cannot provide candid advice to the Foundation because that advice might be adverse to the interests of Mr. Tucker.
It might, for example, be in the best interests of the Foundation to join Mr. Buntrock and Mr. Gidwitz as a plaintiff in
the lawsuit. Similarly, it might be in the best interests of the Foundation to not oppose the intervention of James Terra
in the lawsuit. Sidley & Austin cannot provide this advice to the Foundation because Mr. Tucker stands in the way.
When a lawyer “cannot consider, recommend or carry out an appropriate course of action for the client because of the
lawyer's other responsibilities or interests,” the lawyer cannot ethically proceed with the representation. ABA Model
Rule 1.7, cmt. 4. In effect, the conflict “forecloses alternatives that would otherwise be available to the client.” Id. These
alternatives should be available to the Terra Foundation, but they will only become available when Sidley & Austin is
disqualified and an independent litigation committee is permitted to select its own counsel to represent the Foundation.

21. Finally, this is not the kind of conflict of interest that can be waived. Rule 1.7(b) demands that the lawyer who wishes
to avoid a conflict of interest must both obtain client consent and “reasonably believe[] [that] the representation will not
be adversely affected” by the lawyer's other responsibilities. Sidley & Austin could not satisfy the “reasonable belief”
requirement of Rule 1.7(b) even if a group of disinterested board members consented to Sidley & Austin's continued
representation. This is because Sidley & Austin cannot take any new positions that contradict its current litigation
position even if such an alternative position would be in the best interest of the Foundation. For example, it may be
in the best interest of the Foundation to join plaintiffs in this action. This contradicts Sidley & Austin's current stance.
Therefore, Sidley & Austin is materially limited in asserting this new position. Consequently, any such waiver under Rule
1.7 would be without effect and Sidley & Austin must be disqualified from further representation of the Foundation. See
In re American Printers & Lithographers, Inc., 148 B.R. 862 (Bkrtcy. N.D. Ill. 1992) (waivers of conflicts by clients are
“irrelevant” where law firm will still be affected by its representation of one client by its responsibilities to another).

Analysis of the Ethical Obligations of Winston & Strawn

22. Winston & Strawn appeared as counsel for the Foundation immediately after the lawsuit began. Even at this early
stage the lawyers at the firm recognized that they suffered from a conflict of interest that precluded their continued
presence in the case. As counsel from Winston & Strawn stated at the first hearing in the matter held on September 22,
2000: “we have no authority to appear for anyone else [other than the Terra Foundation], Your Honor, and before I
get too deep in it, one of the plaintiffs, in this case Mr. Gidwitz, is a good client of Winston & Strawn. So unless Judge
Quinlan has a waiver for me, there is a real question now how Winston & Strawn would be able to stay in this case.”
Transcript of Proceedings, September 22, 2000, p. 3. During the following hearing on September 25th, counsel from
Winston & Strawn stated that he was “trying to be the first lawyer out of this case because Mr. Gidwitz has objected to
our representing the Foundation in this litigation as counsel.” Transcript of Proceedings, September 25, 2000, p. 17. He
then withdrew from the proceedings. Nevertheless, although Winston & Strawn agreed to step aside as litigation counsel,
the firm purports to continue to represent the Foundation as “corporate counsel.”

23. Winston & Strawn's decision to withdraw from representing the Terra Foundation in the present action was the only
appropriate action the firm could take under the rules of legal ethics. Rule 1.7(a) of the IRPC provides that an attorney
may not represent a client “if the representation of that client will be directly adverse to another client.” Winston &
Strawn correctly concluded that, in the current posture of the case, the Terra Foundation's interests were directly adverse
to the interests of Mr. Gidwitz, another current client of the firm. It does not matter that the subject matter of the firm's
representation of Mr. Gidwitz has nothing to do with its work on behalf of the Terra Foundation. Ordinarily, a lawyer
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“may not act as advocate against a person the lawyer represents in some other matter, even if it is wholly unrelated.”
ABA Model Rule 1.7, cmt. 3. See also Ransburg Corp. v. Champion Spark Plug Co., 648 F. Supp. 1040 (N.D. Ill. 1986)
(disqualifying law firm from bringing patent infringement lawsuit on behalf of Ransburg against Champion Spark Plug
where firm currently represented Champion in unrelated patent matters). Rule 1.7 does allow the lawyer to avoid the
conflict by obtaining the consent of each client to the representation following disclosure. Because Mr. Gidwitz declined
to provide such consent, Winston & Strawn had no alternative but to withdraw.

24. Winston & Strawn's withdrawal from the representation of the Foundation in the current lawsuit was correct, but
it was not complete. Attorneys at Winston & Strawn continue to advise the Foundation on matters closely associated
with the subject matter of the litigation. For example, at the September 26th board meeting, Mark Heatwole of Winston
& Strawn advised the Foundation that it was appropriate to give Mr. Tucker authority to act for the Foundation in
the litigation as “there was no conflict in this matter.” Opposition by Defendant Terra Foundation for the Arts to
Plaintiffs' Motion to Appoint a Special Litigation Committee, Independent Litigation Counsel, and/or for a Receiver,
Exhibit A, Terra Foundation Board Meeting Minutes. September 26. 2000. p. 2. As the case law set forth in detail above
demonstrates, this advice was simply incorrect. It is inappropriate for interested parties within an organization to select
counsel for the organization. As a primary defendant in the lawsuit, Mr. Tucker is clearly an interested party. Moreover,
under these circumstances it was improper for Sidley & Austin to accept the representation.

25. Mr. Heatwole's advice concerning an issue very much in dispute within the litigation shows that Winston & Strawn's
withdrawal from its representation of the Foundation in the litigation was not a clean break. Indeed, it demonstrates
that it will be impossible for Winston & Strawn to extricate itself from the litigation so long as it continues to represent
the Foundation as corporate counsel. If it continues in this capacity it will not be able to avoid rendering legal advice
with respect to matters that are at issue in the lawsuit. Indeed, it cannot decline to represent the Foundation with respect
to the lawsuit and continue to represent the Foundation with respect to “other matters.” For example, as corporate
counsel Mr. Heatwole or some other attorney at Winston & Strawn may be asked to render legal advice with respect to
the sale of the Foundation's artwork or property in Chicago. These matters touch on the very heart of the subject matter
of the litigation. If Winston & Strawn takes a position that is adverse to the position advocated by Mr. Gidwitz in the
lawsuit then the firm will, once again, be representing interests that are “directly adverse” to the interests of a current
client. If on the other hand it is unable to render such advice to the Foundation, then it will be “materially limited” in its
representation under Rule 1.7(b). In either case, Winston & Strawn cannot continue to represent the Foundation.

26. Significantly, the advice Winston & Strawn provided to the Foundation with respect to Mr. Tucker's management
of the litigation was “directly adverse” to the interests of its current client, Ron Gidwitz. It is clearly adverse to Mr.
Gidwitz's interest for Winston & Strawn to approve of the management of the lawsuit on behalf of the Terra Foundation
by someone who is himself a defendant in the dispute. As noted above, a disinterested person might wish to have the
Foundation join the action as a plaintiff, together with Mr. Gidwitz and Mr. Buntrock. Winston & Strawn's erroneous
advice renders this scenario highly unlikely if not impossible because the subject matter of the litigation is the future of
the Terra Foundation in every aspect. Winston & Strawn cannot continue as corporate counsel for the Terra Foundation
under these circumstances.

Conclusion

For all the reasons stated above, I conclude that Sidley & Austin must be disqualified from further representation of
the Terra Foundation in the above-captioned matter. I also conclude that Winston & Strawn must be disqualified from
further representing the Terra Foundation as corporate counsel. Instead, the Terra Foundation should be represented
by truly independent counsel who is free to exercise independent professional judgment and render candid advice in
support of the best interests of the Foundation.

FURTHER AFFIANT SAYETH NOT.
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2000 WL 35728517 (Ill.Cir.) (Expert Report and Affidavit)
Circuit Court of Illinois.

Chancery Division
Cook County

Dean L. BUNTROCK, a Director of The Terra Foundation for the Arts, and
Ronald Gidwitz, a Director of the Terra Foundation for the Arts, Plaintiffs,

v.
Judith TERRA, a Director of the Terra Foundation for the Arts, Paul Hayes Tucker, a Director of the Terra

Foundation for the Arts, ALAN K. SIMPSON, a Director of the Terra Foundation for the Arts, Naftali
Michaeli and the Terra Foundation for the Arts, an Illinois Not-For-Profit Corporation, Defendants.

No. 00 CH 13859.
December 6, 2000.

Supplemental Affidavit of John M. Breen

Name of Expert: John M. Breen
Area of Expertise: Legal >> Other Legal
Case Type: N/A >> N/A
Case Type: Fiduciary Duty >> Business Organizations
Jurisdiction: Cook County, Illinois

Representing: Plaintiff

Honorable Dorothy Kirie Kinnaird.

The undersigned, upon oath, does hereby depose and state as follows:

1. I am John M. Breen, Assistant Professor of Law at Loyola University Chicago School of Law. I am over 18 years of age
and have personal knowledge of the facts set forth herein and will testify truthfully thereto if called as a witness to do so.

2. I understand that at a meeting of the board of directors held on November 30, 2000, an Independent Litigation
Committee was elected, comprised of two current directors, Ted Stebbins and Jacques Andreani. I also understand that
during a brief conference call meeting held on December 4, 2000, the Independent Litigation Committee decided to retain
Sidley & Austin as counsel for the Terra Foundation in the above-captioned matter. Despite this selection, the ethics
rules do not permit Sidley & Austin to accept this representation.

3. In light of this development I have been asked by attorneys at Quinlan & Crisham, Ltd., attorneys for plaintiffs in
the above captioned matter, to supplement the Affidavit that I prepared and signed and which they filed with the court
in support of Plaintiffs' Motion to Appoint an Independent Litigation Committee and Independent Litigation Counsel
for the Terra Foundation, and/or Receiver.

4. At a hearing held on Friday, October 20, 2000, Judge Kinnaird granted this motion in part and denied it in part. I make
this Supplemental Affidavit in light of the comments made by Judge Kinnaird and by counsel at this hearing. I have read
a transcript of the October 20th proceeding in its entirety. A copy of this transcript is attached hereto as Exhibit A. I
have also reviewed the transcripts of proceedings before the court that took place on November 1, 2, and 6, 2000.
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5. As in my prior Affidavit, my opinion concerns whether, under the Illinois Rules of Professional Conduct (“IRPC”)
and other applicable law, the attorneys at Sidley & Austin suffer from a conflict of interest that prohibits them from
representing the Terra Foundation for the Arts (“Terra Foundation” or “Foundation”) in the action brought against the
Foundation and its directors Dr. Paul Tucker, Ms. Judith Terra and Senator Alan Simpson by plaintiffs Dean Buntrock
and Ronald Gidwitz.

6. After reviewing the materials described above, including the transcript for the October 20, 2000 hearing, it remains
my professional opinion that Sidley & Austin suffers from an incurable conflict of interest that precludes the law firm
from representing the Foundation in the current lawsuit. The Independent Litigation Committee's decision to retain
Sidley & Austin cannot supercede the requirements of Rule 1.7(b). Rule 2.1 of the Illinois Rules of Professional Conduct
requires every attorney to “exercise independent professional judgment and render candid advice” on behalf of his or
her client. The facts demonstrate that Sidley & Austin is incapable of doing this with respect to the Terra Foundation.
Consequently, Sidley & Austin is “materially limited” in its representation of the Foundation, a state of affairs that is
prohibited under Rule 1.7(b) of the Illinois Rules of Professional Conduct. Thus, even though the Independent Litigation
Committee decided to retain Sidley & Austin as litigation counsel, the attorneys at Sidley & Austin still suffer from an
irreconcilable conflict of interest that precludes their representation of the Foundation in this case.

Sidley & Austin's Defense of Mr. Tucker as Litigation Director

7. At the hearing held on October 20, 2000, the court found that it was inappropriate for the individual parties in the
lawsuit to vote in the selection of litigation counsel for the Foundation. The court further held that it was improper for
Dr. Tucker to direct the litigation on behalf of the Foundation. Indeed, Judge Kinnaird made clear at the hearing that it
was “not even a close call” that Mr. Tucker “should not be directing Sidley in this litigation.” Transcript of Proceedings,
October 20, 2000 (hereinafter “Transcript”) p.1 12. Yet, Sidley & Austin defended Dr. Tucker's authority to direct the
litigation. The fact that the law firm took this position demonstrates that Sidley & Austin is materially limited in its
representation of the Foundation. A disinterested lawyer capable of exercising truly independent professional judgment
on the part of the Foundation would have conceded, as the court found, that it was inappropriate for another named
defendant like Dr. Tucker to act as the litigation director for the Foundation.

8. Sidley & Austin adamantly opposed the appointment of an Independent Litigation Committee. Although it cited no
case law or other authority in support of its position, Sidley & Austin opposed the creation of such a committee in its brief
and during argument before the court. Sidley & Austin even argued that the plaintiffs cited no authority for the court's
power to order the creation of such a committee. At the hearing, Judge Kinnaird quickly corrected this misstatement
noting that “for the special litigation committee, [the plaintiffs] have overwhelmed [the court] with authority at this
point.” Transcript, p. 59. If the lawyers at Sidley & Austin had been capable of rendering independent professional
legal advice they would have acknowledged the existence of the overwhelming weight of authority filed by plaintiffs in
support of the appointment of a special litigation committee. This, of course, would have required Sidley & Austin to
tell Dr. Tucker that it was inappropriate for him to serve as director of the litigation on behalf of the Foundation. Sidley
& Austin was unwilling to do this. That Sidley & Austin instead chose to advocate on behalf of Dr. Tucker's role as
litigation director demonstrates that Sidley is materially limited in its representation of the Foundation.

Sidley & Austin's “Investigation” of the Allegations in the Complaint

9. Sidley & Austin's inability to render independent professional judgment is also demonstrated by its failure to conduct
an investigation with respect to the allegations made against Dr. Tucker, Ms. Terra and Senator Simpson set forth
in Plaintiffs' Verified Complaint. At the hearing held on October 20th, Sidley & Austin argued that it had conducted
an investigation with respect to the allegations of ultra vires acts simply by looking at the Foundation's articles of
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incorporation and by-laws and the Illinois Not-for-Profit Corporation Act. Such minimal work on the part of Sidley &
Austin is inadequate to constitute an “investigation” into the allegations of ultra vires acts. For example, no mention is
made of Dan Terra's will or the restrictions on the different accounts that are at issue in the lawsuit.

10. Regardless of the adequacy of this conduct, in defending its purported “investigation” of the alleged ultra vires acts,
Sidley & Austin ignored the bulk of the Complaint. As Judge Kinnaird pointedly told Sidley & Austin, the ultra vires
claims are “not the only issue.” Transcript, p. 106. As part of her ruling at the end of the hearing, Judge Kinnaird denied
the motions to dismiss the case filed by Sidley & Austin. In denying these motions sua sponte Judge Kinnaird made
clear: “There is a lot more in this complaint than just those ultra vires issues. There is a serious breach of fiduciary duty
allegations which are not even addressed in this motion.” Transcript, p. 115.

11. As Judge Kinnaird observed, the Complaint contains serious allegations with respect to the individual defendants'
breach of their fiduciary duties. The Complaint alleges that Dr. Tucker, Ms. Terra, and Senator Simpson violated their
fiduciary duties to the Foundation through deliberate waste, mismanagement and self-dealing. These allegations are
factual in nature. Accordingly, the Foundation needs independent litigation counsel to conduct a factual investigation in
order to determine whether or not these allegations are true. Only then can the Foundation make an informed decision as
to whether or not it should file a motion to dismiss the complaint or instead support the plaintiffs in their case against the
individual defendants. Indeed, the overwhelming weight of authority demonstrates that where a complaint is filed against
an organization and its directors, a genuine investigation into the allegations conducted by truly independent counsel
often requires months of work. See e.g. Einhorn v. Culea, 612, N.W.2d 78, 83 (Wis. 2000) (special litigation committee
met for 500 hours over five months); Byers v. Baxter, 419 N.Y.S.2d 497, 499 (N.Y. App. Div. 1979) (litigation committee
and special counsel investigated matter for nearly nine months); Bell Atlantic Corporation v. Bolger, 2F.3d 1304, 1316 (3d
Cir. 1993) (noting importance of independent counsel's “exhaustive investigation” prior to determination that suit was
not in corporate best interests); Weiland v. Illinois Power Company, 1990 WL 267364 (C. D. Ill. 1990) (board appointed
special litigation committee which conducted a thirteen month investigation, met 39 times, spent more than 700 hours
investigating the merits of the claim and filed a 236 page report to the court); See also In re Par Pharmaceutical. Inc.
Derivative Litigation 750 F.Supp. 641, 647-48 (S.D. NY 1990) (committee's investigation only from November, 1989 to
January, 1990, failure to seek independent counsel and failure to document procedures, reasoning or conclusions deemed
inadequate). Alford v. Shaw, 320 N.C. 465, 358 S.E.2d 323 (N.C. 1987) (court is required to evaluate the merits and
adequacy of the special litigation committee's recommendation); Zapata Corp. v. Maldonado, 430 A.2d 779, 788 (Del.
1980) (requiring that an independent litigation committee perform an objective and thorough investigation prior to any
pretrial motion to dismiss, and that the motion to dismiss include a thorough written record of the investigation and its
findings); Auerbach v. Bennett, 47 N.Y.2d 619, 393 N.E.2d 994 (1979) (business judgment rule only protects boards when
proper procedures and methodologies have been followed by special litigation committee). Plainly, a cursory examination
of the organization's articles of incorporation and by-laws will not suffice.

12. Rather than conduct an independent investigation into the facts of the case, Sidley & Austin chose instead to align
itself with Dr. Tucker, Ms. Terra and Senator Simpson. Immediately after being hired, Sidley & Austin filed a motion to
dismiss Plaintiffs' Verified Complaint. Sidley & Austin did not assume the neutral and disinterested perspective required
by the ethics rules. As litigation counsel for the Terra Foundation, Sidley & Austin has an obligation to act in the best
interests of the Foundation, but it cannot know for certain what those interests are in the absence of a real investigation
as to the allegations in the Complaint. The fact that Sidley & Austin deliberately chose not to initiate such a thorough
factual investigation - and then chose to defend its failure to do so - demonstrates that the firm is not capable of providing
the Foundation with the kind of independent professional judgment and candid advice required by Rule 2.1. Thus, under
Rule 1.7(b), Sidley & Austin suffers from a conflict of interest in that it is “materially limited” in its representation of
the Foundation. Moreover, it would not be reasonable for the attorneys at Sidley & Austin to believe that they are not
impaired in their representation of the Foundation. Their actions demonstrate their severe limitations in this matter.
Consequently, it would be unethical for Sidley & Austin to continue to represent the Terra Foundation.
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Sidley & Austin's New Legal Position Demonstrates its Incurable Conflict of Interest

13. In addition to the materials described in paragraph 4 of my original Affidavit and in paragraph 4 above, I have
also reviewed Terra Foundation's Motion to Continue Stay of Proceedings Pending Independent Litigation Committee
Investigation, as well as the attached exhibits. These exhibits include: (1) Terra Foundation for the Arts Partial Minutes
of the November 30, 2000 Board Meeting and (2) Terra Foundation for the Arts Independent Litigation Committee
December 4, 2000 Meeting Minutes and Resolutions. In the Independent Litigation Committee meeting, the two
members chose to retain Sidley & Austin as counsel.

14. Following Mr. Andreani and Mr. Stebbins' decision to retain Sidley & Austin as counsel, a lawyer from Sidley &
Austin joined the meeting by phone. The minutes state that this lawyer “discussed the possibility of Sidley & Austin
investigating the allegations [in the Complaint]” and that “[b]oth members of the committee agreed with this idea.”
This advice is clearly at odds with counsel's earlier position on the matter and demonstrates Sidley & Austin's lack of
independence requiring its removal from the case.

15. Earlier in the case, counsel from Sidley & Austin argued that the law firm had already conducted all the investigation
that was necessary in order to conclude that the Complaint should be dismissed. During the October 20th hearing,
counsel argued:

They say we have done no investigation, that we filed this motion to dismiss willy-nilly, I guess is their point. Your Honor,
we were charged with having committed an ultra vires and what did we do? We looked at the governing documents of
the Foundation, the articles, the bylaws, the Not-For-Profit Corporation Act and lo and behold we find out that nothing
that what is contained in the pleadings is an ultra vires act. We don't need to do more investigation that that.

Transcript, p. 103-04. That Sidley & Austin now believes that further investigation is required shows that the firm suffered
from a conflict of interest when it appeared before the court in October. During this time, Sidley & Austin was directly
under the control of Dr. Tucker. At the October 20th hearing, Sidley & Austin informed the court that it did not “need to
do [any] more investigation” of the matter. Presumably this represented Sidley & Austin's best, professional, legal advice
in the interest of the Foundation. Yet this advice was wholly at odds with what the law requires. The overwhelming weight
of legal authority discussed above provides that a corporate entity should thoroughly investigate serious allegations of
wrong-doing made against its directors. In arguing to the court that it had already conducted a sufficient investigation
by reading the articles of incorporation and by-laws, Sidley & Austin chose to ignore this law. Because Sidley & Austin
willingly took a position that it now implicitly concedes was not in the best interest of the Foundation, Sidley & Austin
impliedly admits that it was “materially limited” because of its relationship with Dr. Tucker.

16. Although Dr. Tucker has been removed as litigation director, Sidley & Austin cannot avoid the conflict of interest
from which is continues to suffer. The control Dr. Tucker had over Sidley & Austin dissuaded the law firm from
conducting any factual investigation at all into the allegations made against Dr. Tucker, Ms. Terra and Senator Simpson.
It is unreasonable to believe that this influence has suddenly disappeared. It is untenable to believe that Sidley & Austin
can now conduct a thorough and impartial investigation as to whether Dr. Tucker, Ms. Terra and Senator Simpson
engaged in deliberate waste, mismanagement and self-dealing. Indeed, a disinterested lawyer could not reasonably believe
that Sidley & Austin's representation of the Foundation will not be “adversely affected” by the law firm's relationship
with Dr. Tucker. See IRPC 1.7(b). This serious conflict of interest cannot be made to disappear simply by Mr. Andreani
and Mr. Stebbins' vote to retain the law firm.

Sidley & Austin's Prior Work and Its Impaired Representation
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17. Under the court's October 20th ruling, the Independent Litigation Committee was to consider the selection of counsel
to represent the Foundation throughout the remainder of the case. Although, as a technical matter, the court's order did
not prohibit the Independent Litigation Committee from retaining Sidley as its litigation counsel, the Illinois Rules of
Professional Conduct prohibit Sidley & Austin from accepting this representation. By deliberately refusing to conduct
a meaningful investigation as to the allegations in the Complaint and by filing a motion to dismiss the lawsuit, Sidley &
Austin has already committed itself to a certain view of the litigation. Further, Sidley & Austin has already taken direction
from Dr. Tucker, a named defendant in the case whose interests may well be adverse to the interests of the Foundation.
Sidley & Austin cannot now represent the Foundation consistent with the requirements of Rule 1.7(b) because Sidley &
Austin may be required to repudiate its own prior work in the case. This work includes not only the motion to dismiss,
but also Sidley & Austin's opposition to the appointment of a receiver, its opposition to the intervention of James Terra,
and its opposition to the entry and enforcement of the temporary restraining order entered by the court. Sidley & Austin
lost the ability to fairly evaluate the current lawsuit and exercise independent professional judgment when it agreed to
take direction in the case from Dr. Tucker. Thus, notwithstanding the Independent Litigation Committee's decision
to reappoint Sidley & Austin, the law firm is still “materially limited” in its representation of the Foundation because
it “cannot consider, recommend or carry out” certain courses of action that may be in the client's best interest. See
ABA Model Rule 1.7, cmt. 4. It would be unethical for Sidley & Austin to attack its own prior work product in this
case. See e.g. In re Williams, 57 Ill. 2d 63, 66, 309 N.E.2d 579, 581, (1974) (noting that attorney cannot attempt to
nullify the effectiveness of prior legal services that the attorney provided); Sullivan County Regulation Refuse Disposal
Dist. v. Town of Acworth, 686 A.2d 755, 758 (N.H. 1996) (noting that “an attorney owes a duty of loyalty to former
client that prevents that attorney from attacking or interpreting work [the attorney] performed or supervised, for the
former client”). Legitimate litigation counsel, however, must be free to consider all alternatives that are available to the
Foundation, including alternatives foreclosed by Sidley & Austin's prior work product. Because Sidley's prior actions
have “foreclose[d] alternatives that would otherwise be available to the client”, the conflicts rules require that Sidley &
Austin may no longer represent the Foundation. See ABA Model Rule 1.7, cmt. 4.

Ralph Lerner and Sidley & Austin's Conflict of Interest

18. Wholly apart from its involvement in the litigation to date, Sidley & Austin also suffers from an irreconcilable conflict
of interest because of the work of one of its partners, Ralph Lerner. Mr. Lerner is a partner in Sidley's New York office.
At the October 20th hearing, Sidley & Austin characterized Mr. Lerner's work on behalf of the Foundation as only
providing “certain strategic advice about art law.” Transcript, p. 52. Indeed, Sidley & Austin attempted to minimize
Mr. Lerner's involvement, describing him as a sort of “technician” who merely suggested “possible contract language.”
Transcript, pp. 54-55.

19. Notwithstanding Sidley & Austin's characterization of Mr. Lerner's work on behalf of the Foundation, a review
of the minutes for the board of directors meeting on August 24, 2000 reveals that Mr. Lerner provided extensive legal
advice to the Foundation on a subject central to this litigation – the possible relocation of the Foundation. Indeed, Mr.
Lerner's advice involved such issues as the sale or donation of the Terra Foundation's art collection and the Foundation's
continued presence in Chicago. The minutes also show that Mr. Lerner's advice to the Foundation was premised upon the
closure of the Terra Museum in Chicago. Thus, it is apparent that Mr. Lerner served as an attorney for the Foundation
and rendered legal advice to the Foundation.

20. However, because this legal advice is at the heart of the present lawsuit, as litigation counsel Sidley & Austin finds
itself in the awkward position of having to review both the soundness and the legal validity of Mr. Lerner's advice.
Indeed, this position is not only awkward it is untenable. Because Mr. Lerner provided the Foundation with transactional
advice with respect to the subject matter of the litigation, Sidley & Austin suffers from an incurable conflict of interest as
litigation counsel. The firm is “materially limited” under Rule 1.7(b) because it “cannot consider, recommend or carry
out” certain courses of action that may be in the best interest of the Foundation. See ABA Model Rule 1.7, cmt. 4. It
cannot, for example, challenge the validity of the work provided by its partner Mr. Lerner. This conflict cannot be cured

16di-000342

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTRPCR1.7&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTRPCR1.7&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974114078&pubNum=578&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_578_581&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_578_581
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996267853&pubNum=162&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_162_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_758
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996267853&pubNum=162&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=RP&fi=co_pp_sp_162_758&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_162_758
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTRPCR1.7&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTRPCR1.7&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000008&cite=ILSTSCTRPCR1.7&originatingDoc=Ifc28180f976511ddb5cbad29a280d47c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


Dean L. BUNTROCK, a Director of The Terra Foundation..., 2000 WL 35728517...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 6

under Rule 1.7(b) by the consent of the Foundation since under Rule 1.7(b), it would be unreasonable to think that
Sidley's representation would be unimpaired.

Sidley & Austin's Failure to Satisfy the Objective Standard

21. Near the end of the October 20th hearing, a lawyer for Sidley & Austin, argued: “Why is it that I am not representing
the Foundation ethically? I would still like to know that, because I believe in my heart of hearts as I stand here, that
I am representing this Foundation ethically.” Transcript, p. 109. This argument is unfounded because it relies upon a
subjective standard. The rules of ethics do not contain such a subjective standard. Rule 1.7(b) employs an objective
standard. The standard is what a “disinterested lawyer would conclude.” See ABA Model Rule 1.7, cmt. 5. The rule
provides that if a lawyer is materially limited in his or her representation of a client because of the lawyer's responsibilities
“to another client or to a third person, or by the lawyer's own interest”, then the lawyer cannot continue with the
representation. See IRPC 1.7(b). The lawyers at Sidley & Austin have a responsibility to preserve the reputation of Mr.
Lerner and the law firm as a whole. They cannot repudiate the advice rendered by Mr. Lerner or undermine their own
prior work on the case. Moreover, the lawyers at Sidley & Austin have acted in a way that evidences a loyalty to Dr.
Tucker and a disregard for the best interests of the Terra Foundation. Under the objective standard set forth in Rule
1.7(b), they are materially limited in their representation of the Foundation. Therefore, as an ethical matter, Sidley &
Austin may not represent the Foundation further.

Conclusion

For all the reasons stated above, I conclude that the Rules of Professional Conduct prohibit Sidley & Austin from
representing the Foundation in this case, and that the Independent Litigation Committee's decision to appoint Sidley
& Austin does not supercede these ethical rules.

FURTHER AFFIANT SAYETH NOT.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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2000 WL 35728515 (Ill.Cir.) (Expert Report and Affidavit)
Circuit Court of Illinois.

Cook County

BUNTROCK, et al.,
v.

TERRA, et al.

No. 00 CH 13859.
December 10, 2000.

(Report or Affidavit of Lawrence C. Marshall)

Name of Expert: Lawrence C. Marshall
Area of Expertise: Legal >> Other Legal
Case Type: N/A >> N/A
Case Type: Fiduciary Duty >> Business Organizations
Jurisdiction: Cook County, Illinois

Representing: Defendant

Hon. Jacques Andreani

Dr. Theodore Stebbins, Jr.

Independent Litigation Committee

Terra Foundation for the Arts

664 North Michigan Avenue

Chicago, Illinois 60611

Dear Ambassador Andreani and Dr. Stebbins,

As you requested, I am writing to formalize my opinion, conveyed to you earlier through Stephen Carlson, that the
Independent Litigation Committee (“ILC”) of the Terra Foundation for the Arts (“the Foundation”) is not barred by
any legal or ethical principles from choosing to retain Sidley & Austin to represent the Foundation in the above-captioned
litigation. It is my understanding that you were informed of my opinion during a meeting held earlier this month, and
that you requested that I reduce these views to writing as soon as possible. I had intended to do this upon my return to
Chicago on December 14, but in view of the motion to disqualify Sidley & Austin that Messrs. Buntrock and Gidwitz
filed on December 6, I am writing this from Florida where I am vacationing with my family.

Before I set forth the reasoning that supports my opinion, I offer the following synopsis of my position: One of the
positions that Professor Breen expressed in his initial affidavit was that it was improper for Dr. Tucker-one of the named
individual-defendants in this action-to be the person controlling the litigation on behalf of the Foundation. I do not
disagree with that proposition, and I believe that Judge Kinnaird acted properly in ordering the independent directors
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of the Foundation to name an ILC. Professor Breen and the plaintiffs go further, however, and also argue that the ILC
is precluded from choosing Sidley & Austin to represent the Foundation. I disagree strongly with this claim. Nothing
that Sidley & Austin has done in this case limits its ability to zealously represent the Foundation and to pursue the goals
that will be set by the ILC.

When I initially expressed my opinion on this matter, I had the benefit of reviewing the pleadings in the case that had been
filed as of late November, particularly the initial affidavit of John M. Breen. Several days ago, I received Professor Breen'
s Supplemental Affidavit, as well as some recently-filed pleadings, and I have now reviewed them carefully. Nothing in
that Supplemental Affidavit or in the new pleadings has caused me to modify my opinion that there is no bar, legal or
ethical, to Sidley & Austin continuing to represent the Foundation under the direction of the new ILC.

As I read the plaintiffs' pleadings and the affidavits of Professor Breen, the question of whether Sidley & Austin is
disqualified here boils down to three questions. First, does the fact that Sidley & Austin represented the Foundation in
this litigation during the period in which Dr. Tucker was directing the litigation on behalf of the Foundation preclude
Sidley & Austin from representing the Foundation now that the ILC is directing the litigation? Second, does the fact
that Sidley & Austin took certain legal positions on behalf of the Foundation at earlier phases of this litigation preclude
Sidley & Austin from continuing to represent the Foundation which might, at the direction of the ILC, choose to pursue
different goals in the litigation? Third, does the fact that Ralph Lerner, a partner in Sidley & Austin's New York office,
advised the Foundation about how to effectuate certain possible courses of conduct preclude Sidley & Austin from
representing the Foundation which might now, at the direction of the ILC, take the position that these previously-
contemplated courses of conduct are inappropriate? For the reasons that I will now explain, it is my view that the answer
to each of these questions is no.

L The Effect of Sidley & Austin Having Represented the Foundation
During the Period in which Dr. Tucker was Directing the Litigation.

The plaintiffs argue that because Sidley & Austin represented the Foundation during the period in which Dr. Tucker had
been responsible for directing the litigation, Sidley & Austin is now precluded from representing the Foundation under
the direction of the ILC. I do not believe that the governing law or ethical provisions supports this claim in any way.
The relevant inquiry at this moment is whether Sidley & Austin's current ability to advise and represent the Foundation
is impaired by virtue of any duties that Sidley & Austin owes to other clients, any duties that Sidley & Austin owes to
third parties, or by Sidley & Austin's own interests. There are no such duties or interests implicated here.

The critical fact here is that Sidley & Austin has never represented anyone in this litigation other than the Foundation.
Sidley & Austin owes no duties to anyone else-its only responsibility here is to represent the Foundation as directed
by the Foundation's duly authorized corporate representative. At one time-by virtue of the vote of the Foundation's
Board of Directors-that duly authorized corporate representative was Dr. Tucker. That has now changed. What has not
changed, however, is the fact that Sidley & Austin's duty then and now was to represent the Foundation. The change in
the makeup of those who are responsible within the Foundation to direct the litigation creates no conflict on the part of
Sidley & Austin (much less a conflict that is so severe that it cannot be remedied by consent of the ILC). Notwithstanding
plaintiffs' accusations, Sidley & Austin did nothing wrong and displayed no lack of independence when it took direction
from the person that the Bard (advised by senarate corporate counsel) had designated.

The following analogy drives the point home. Assume that a corporation's board of directors retains outside counsel
on behalf of the corporation and instructs counsel to work under the direction of the corporation's in-house counsel.
Assume further that the board later loses trust in the in-house counsel (even to the point of suspecting that person of
wrongdoing) and replaces him with new in- house counsel. Obviously, there is no prohibition on the board choosing
to proceed with the same outside counsel that has been representing the corporation. In this example, outside counsel's
obligations have always been to the corporation-not to the in-house counsel who was directing the representation on

16di-000345



BUNTROCK, et al., v. TERRA, et al., 2000 WL 35728515 (2000)

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 3

behalf of the corporation. The same is true in this case: Sidley & Austin's duties were and are to the Foundation-it has
never owed any duties to Dr. Tucker. There is no evidence whatsoever that Sidley & Austin ever compromised this
loyalty. There are no conflicting duties at this time, and there is no reason that Sidley & Austin's having taken direction
form Dr. Tucker now precludes it from continuing to represent the Foundation.

IL The Effect of Sidley & Austin Having Taken Certain Legal Positions
on Behalf of the Foundation at Earlier Phases of this Litigation.

The plaintiffs and Professor Breen point to two specific legal positions that Sidley & Austin maintained earlier in this
litigation as support for their claim that Sidley & Austin is now precluded from representing the Foundation. First, they
point to the fact that Sidley & Austin defended Dr. Tucker's authority to direct the litigation on behalf of the Foundation,
and thus opposed the creation of an independent litigation committee. Second, they point to the fact that Sidley & Austin
filed a motion to dismiss the complaint without having undertaken an intense factual investigation into all of the facts
asserted therein. According to Professor Breen, these facts demonstrate that Sidley & Austin is “incapable” of fulfilling
its duty to “exercise independent professional judgment and render candid advice” on behalf of the Foundation. Breen
Supplemental Affidavit at 3. Moreover, Professor Breen asserts that “Sidley & Austin has already committed itself to
a certain view of this litigation” and that it cannot represent the Foundation because it is precluded from repudiating
its own prior positions in the litigation. In other words, Professor Breen asserts that these prior positions show (a) that
Sidley & Austin's loyalty to Dr. Tucker impairs its ability to represent the Foundation at the direction of the ILC, and
(b) that Sidley & Austin's self-interest limits its ability to effectively represent the Foundation at the direction of the ILC.
These claims miss the mark by a wide margin.

It is one thing to disagree with some of the legal positions that Sidley & Austin has taken in this litigation. It is quite
another to use such disagreements to support a claim that Sidley & Austin was disloyal or was acting unethically. Lawyers
often take positions on behalf of clients that do not prevail. At times, judges even declare that the position that the lawyer
took was plainly wrong. But so long as those positions were taken in furtherance of the client's interests – then expressed
by the person or persons authorized to speak on behalf of the client-there is no basis for suggesting that the lawyer was
disloyal to the client, or otherwise violated his duties to the client, by taking these positions.

In this case, the Foundation's Board of Directors had voted to have Dr. Tucker direct the litigation, and the Foundation
had decided to try to have the lawsuit against the Foundation (dealing with the claim that the Foundation was not
allowed to close the Chicago museum) dismissed as soon as possible. There is nothing inappropriate about Sidley &
Austin, in its capacity as litigation counsel, having agreed to advance this position in the courts, and Sidley & Austin's
willingness to do so does not suggest that it was impaired in any way. The Foundation was a defendant in this action,
and most defendants try mightily to have cases against them dismissed. This was not obviously a derivative action-the
Foundation was simply a named defendant, and the majority of the Board plainly found no merit in the allegations that
it would be ultra vires for the Foundation to close the Chicago museum. Indeed, the Board made its decisions, including
the decision to appoint Dr. Tucker to direct the litigation on behalf of the Foundation upon the advice of its corporate
counsel (a firm other than Sidley & Austin). Sidley & Austin's role was to act as litigation counsel it hired to fulfill its
client's clearly-stated goals vis-a-vis the litigation. Consistent with its duty to represent the Foundation in the litigation,
Sidley & Austin took positions designed to expedite dismissal of the suit. There was nothing the least bit unethical about
that. Indeed, I am very disturbed that any one would use that conduct as a basis for alleging that Sidley & Austin was
disloyal to the Foundation.

Now, circumstances have changed and the ILC has asked Sidley & Austin to investigate the factual allegations-
particularly as they relate to waste and mismanagement--so that the ILC can decide what positions to take henceforth.
In other words, the Foundation is now considering whether it ought to take a new position in the litigation, including
on the issues of waste and mismanagement This possible change of position does not demand disqualification of prior
counsel. Clients often change their minds in the middle of litigation, and lawyers are often in a position of having to take
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positions different from the ones they took earlier in the litigation. There is no rule of law or ethics that tells a lawyer not
to represent the client any longer simply because the clients views about the objectives of the litigation have changed, or

because a court has rejected some of the claims that the lawyer advanced earlier in the case. a

In sum, nothing about the prior positions that Sidley & Austin took in this litigation suggest (a) that Sidley & Austin
was disloyal to the Foundation at any time; (b) that Sidley & Austin is incapable of providing representation to the
Foundation that is free of any divided loyalty between the Foundation and any other clients or third parties; or (c) that
Sidley & Austin is limited in its ability to represent the Foundation because of the positions it took at earlier stages of
the litigation.

III. The Effect of Ralph Lerner Having Advised the Foundation
About how to Effectuate Certain Possible Courses of Conduct.

??

This challenge has no merit on the current record. Contrary to the plaintiffs' assertions, the litigation at issue here does
not turn on the validity of the advice that Mr. Lerner gave the Board on August 24, 2000. Based upon the minutes of that
meeting as well as Mr. Lerner's affidavit, it is cear that Mr. Lerner never gave any advice on whether it was permissible,
as a matter of Illinois law or general principles, for the Board to close the Chicago museum or to enage in any of the
other acts about which plaintiff have complained. from ever indication. Mr. Lemer simply advised the Board on how
it would go about accomplishing certain goal* should it choose to adopt those goals It is simply inaccurate, then, to
conclude that Sidley & Austin will be in a position of having to challenge the advice that Mr.Lcmer gave No one has
ever suggested that any of the advice that Mr. Lemer gave-or the subject of that advice-subject to attack.

In any event, Mr. Lerner's role as counsel to the Board at a time in which he was asked to advise on certain courses
of conduct does not bar him or Sidley & Austin from playing different roles at the direction of the ILC. There is no
suggestion that Mr. Lerner was anything but loyal to the Foundation, and there is no reason that Sidley & Austin is
precluded from representing the Foundation even if it rs out that the ILC concludes that the course of conduct that the
Board had earlier contemplated was improper or impermissible.

CONCLUSION

The decision on whether the ILC should retain Sidley & Austin to represent the Foundation in this litigation is, in my
view, a decision that is up to the ILC. I see no basis fur any claim that you have no right to proceed with Sidley & Austin
should you so cboose. On the other hand, it is obviously your prerogative to choose other counsel, should you wish.

Thank you for giving me this opportunity to advise you. I would be pleased to provide any further assistance that you
may deem helpful.

Footnotes
a rofessor Breen cites two cases in his Supplemental Affidavit for the proposition that “it would be unethical for Sidley & Austin

to attack its own prior work product in this case.” Supplemental Affidavit at 10. As it turns out, both of these cases involve
lawyers who have gone from representing one party to representing another party in the same matter-a classic example of
prohibited conduct. Neither of these cases remotely suggests that a law firm must withdraw from representing its client because
the vicissitudes of litigation have caused the client or the attorney to rethink some of the positions that the attorney previously
advocated on that very client's behalf.
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2000 WL 35728514 (Ill.Cir.Ct.) (Expert Report and Affidavit)
Circuit Court of Illinois.

Chancery Division
Cook County

Dean L. BUNTROCK, a Directo of the Terra Foundation for the Arts, et al., Plaintiffs,
v.

Judith TERRA, a Director of the Terra Foundation for the Arts, et al., Defendants.

No. 00CH13859.
December 13, 2000.

Affidavit of Thomas More Donnelly

Case Type: Fiduciary Duty >> Business Organizations
Jurisdiction: Cook County, Illinois
Name of Expert:Thomas More Donnelly
Area of Expertise: Legal >> Law Professor
Area of Expertise: Legal >> Attorney Fees

Representing: Plaintiff

Honorable Dorothy Kirie Kinnaird.

1. I am Thomas More Donnelly, an attorney licensed to practice law in the State of Illinois and a former Judge of the
Circuit Court of Cook County. I serve as an adjunct professor at Loyola University of Chicago School of Law. The
Illinois Supreme Court appointed me to the position of Reporter to the Supreme Court's Committee on Professional
Responsibility in 1994, and I served until the year 2000. I also served as Chairman of the Chicago Bar Association
Professional Responsibility Committee from 1999-2000. I am co-author of the Cornell Law School Illinois Legal Ethics
Annotation.

2. I have reviewed several documents that have been provided me by the law firm of Quinlan & Crisham, Ltd.:

(a) Plaintiffs' Motion to Appoint an Independent Litigation Committee and Independent Litigation Counsel for the
Terra Foundation, and/or Receiver;

(b) Opposition by Defendant Terra Foundation for the Arts to Plaintiffs' Motion to Appoint a Special Litigation
Committee, Independent Litigation Counsel and/or for a Receiver;

(c) Opposition to Plaintiffs' Motion to Appoint an Independent Litigation Committee and Independent Litigation
Counsel for Terra Foundation and/or Receiver;

(d) Plaintiffs' Reply in Further Support of their Motion to Appoint an Independent Litigation Committee and
Independent Litigation Counsel, and/or Receiver;

(e) Plaintiffs' Motion for Leave to Supplement Plaintiffs' Motion to Appoint an Independent Litigation Committee and
Independent Litigation Counsel for the Terra Foundation, and/or Receiver Instanter;
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(f) Handwritten and conforming typed order of October 20, 2000; and

(g) Emergency Motion to Appoint Receiver and for a Temporary Restraining Order and Objection to Motion for Stay.

3. In reviewing Terra Foundation's Opposition to Emergency Motion to Appoint Receiver and for Temporary
Restraining Order as it Relates to the Retention of Sidley & Austin, payment of legal bills and payment pursuant to the
Dilenschneider Contract, I was suiprised on page 11 to read footnote 3 which states:

“Even if the Court at this juncture were to allow plaintiffs to interfere with the attorney-client relationship and find that
Sidley & Austin should now be disqualified, Sidley & Austin would clearly still be entitled to be compensated for its past
work in this case.” (emphasis added)

4. Not only may this violate Illinois Rule of Professional Conduct Rule 3.3(a)(3) in that it fails to disclose to this Court
legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position that they are
asserting, it also may indicate that Sidley & Austin is failing to provide the appropriate legal authority regarding their
entitlement to fees to the Foundation.

5. If the plaintiffs' allegations are taken as true, Sidley & Austin has breached a fiduciary duty to its principal. See In
reMarriage of Pogano, 154 I1l.2d at 174, 185-186, 607 N.E.2d 1242, 1249-50 (1993). Where a fee agreement or the basis
of representation was illegal, the fee agreement becomes unenforceable and the attorney is not entitled to any fees. See
Leoris v. Dicks, 150 Ill. App. 3d 350, 353-354, 501 N.E.2d 901 (1st Dist, 2d Div., 1986).

6. Sidley & Austin's entitlement to fees is anything but clear. As Judge Learned Hand said 50 years ago:

“it had become a commonplace that an attorney must not represent opposed interests; and the usual consequence has
been that he is debarred from receiving any fee from either no matter how successful his labors. Nor will the court hear
him urge or let him prove that in fact the conflict of his loyalties has had no influence upon his conduct; the prohibition
is absolute and the consequence is a forfeiture of all pay.”

Silbiger v. Prudents Bonds Corporation, 180 F.2d 917, 920 (2d Cir. 1950). Indeed, clients are not required to show injury
in seeking forfeiture of fees in this circumstance. See Hendry v. Pelland & Sadur, Pelland & Rubenstein, P.C., 73 F.3d
397, 401-402 (DC. Cir. 1996).

7. Moreover, because plaintiffs' motion for a temporary restraining order regarding the payment of legal bills raises an
issue with regard to fees, Sidley & Austin's attempt to settle or resolve this dispute may raise a presumption of undue
influence. See In re Marriage of Pogano, 154 Ill.2d at 185. Thus, it becomes incumbent upon Sidley & Austin to rebut
this presumption by a showing of clear and convincing evidence. Id.

8. The Court looks to several factors in determining whether such a presumption is overcome, including (1) whether “the
attorney made a full and frank disclosure of all relevant information, (2) the client's agreement was based on adequate
consideration, and (3) the client had independent advice before completing the transaction.” See Id.

9. In light of footnote 3 on page 11, it is doubtful that Sidley & Austin has made a full and frank disclosure of all relevant
information. Among the most relevant considerations for the Foundation would be the fact that Sidley & Austin may
not be entitled to any compensation for work done from the date upon which a conflict reasonably should have been
determined to exist. See ISBA Advisory Opinion on Professional Conduct, Op. No. 90-26 (March 9, 1991).
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10. This is especially true here where the representing lawyer is affiliated with a testifying lawyer (Mr. Lerner) and the
lawyer's testimony may be adverse to the client's interest, i.e., an ultra vires act. See Restatement (Third) of the Law
Governing Lawyers, Section 186, Comments (f) and (i), citing Cottonwood Estates, Inc. v. Paradise Builders, Inc., 624
P.2d 296 (Ariz. 1981) (client consent does not cure adverse testimony conflict).

11. Thus, Sidley & Austin's statement in footnote 3 of page 11 raises two problems. First, it indicates that the attorney
in frank disclosure of relevant information and that the client's agreement was not based on adequate consideration.
Because Sidley & Austin is ignorant of the law regarding their entitlement to fees for work done before a disqualification
order, Sidley is unable to give the client full and frank disclosure of all relevant information and that, based on Sidley's
advice, the Foundation is unable to give adequate consideration to its options. Moreover, it is unclear from the record
before us whether subsequent to the filing of this motion regarding fees, the client had independent advice before making
the decision as to how to proceed with respect to this Emergency Motion in which Sidley & Austin has an undeniable
interest.

12. With respect to the Affidavit of Larry Marshall and his attached letter, Mr. Marshall makes two errors. On page 2 of
his letter, Mr. Marshall identifies as the critical fact that Sidley & Austin has never represented anyone in this litigation
other than the Foundation. Apparently, Mr. Marshall believes that Sidley & Austin's filing an appearance on behalf of
the Foundation is dispositive of the question of who they represent within the corporate family. Secondly, he indicates
in a conclusory fashion that Sidley & Austin owes no duties to anyone else. As the American Bar Association has made
clear many times, the question of who is the client in the corporate family is a complicated factual matter. The ABA
Formal Opinion 95-390, Conflicts of Interest in the Corporate Family Context.

13. Mr. Marshall appears to believe that whether Dr. Tucker is a client is determinative of whether he might be owed
possible fiduciary responsibilities. However, this is certainly not the case. In many context, a lawyer may owe duties
to non-clients. See Restatement (Third) of the Law Governing Lawyers, Sections 36, 27, 213. Hence, these are factual
matters that are yet to be resolved. Thus, Mr. Marshall's dismissive and conclusory statements with regard to Sidley &
Austin's representation and duties without a thorough investigation of the facts is premature. Similarly, his remark on
the footnote on page 4 that the cases cited by Professor Breen are distinguishable because “both of these cases involve
lawyers who have gone from representing one party to representing another party in the same matter” begs the question.
The question indeed is, “Who does Sidley & Austin represent?” As the Restatement and the ABA recognizes, this presents
a complex, factual question.

14. For these reasons, Professor Marshall's Affidavit and letter assume away the central problem in this litigation, and
thus is not helpful in addressing the issue presented here.

15. Based on my review of the documents presented to me, I believe the Foundation must receive independent legal
advice with respect to its position with regard to the Emergency Motion.

FURTHER AFFIANT SAYETH NOT.

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.

16di-000351

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981108691&pubNum=661&originatingDoc=Ifc27a2d7976511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981108691&pubNum=661&originatingDoc=Ifc27a2d7976511ddb5cbad29a280d47c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Keycite)


16di-000352



IN THE CIRCUIT COIIRT OF COOK COLINTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISTON

DEAN L. BLINTROCK, et al

Plaintiffs,
vs.

No. 00 CH 13859
JUDITH TERRA, et al

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-lntervenor

JUDITH TERRA, et al
Defendants

TO

NOTICE OF MOTION

SEE ATTACHED SERVICE LIST

On December 27,2000, at 11:00 a.m., or as soon thereafter as counsel may be heard, I shall
before the Honorable Dorothv Kinnaird or any judge sitting in her stead, in the courtroomappear

vs

)
)
)
)

)
)

)
)

)
)
)
)
)

)
)

)
)
)

usually occupied by her in Rm. 2302 Richard Daley Center Chicaeo. Illinois, and present the
attached Attornev General's l\[otion to Enioin The Terra Foundation's L,Ise the Current
Snecial Li tion Committee and For Aooointment of Receiver to Conduct denendent
Investigations.

Name: Floyd Perkins
Address: 100 West Randolph Street.3rd Floor City:
Telephone: (312) 814-2595

PROOF OF SERVICE BY HAND DELIVERY

Attorney for Plaintiff
Chicago, Illinois 60601-3175
Attorney No. 99000

F lovd Perkins
(rhe artonìey, cenify)

I served this notice by hand deliverying a copy ro
on December 22,2000, rvith proper postage prepaid.

.\

DOROTHY BRO\,\TN, CLERK OF THE CIRCUIT COURT OF COOK COLINTY
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BTINTROCK, a Director of the Terra Foundation
for the Arts, and RONALD GIDWITZ,a Director of the
Terra Foundat,ion for t.he Arts,

Plaintiffs,
vs. No.00CH 13859

JUDITH TERRÀ, a Director of the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, A!ÄN K. SIMPSON, a Director
of the Terra Foundation for the Art.s, NAFTALI MICII.A'ELI
and I,he TERRÀ FoI]NDATIoN FoR THE ARTS, an rllinois
NoE-For-Prof it Corporation,

Defendants,

THE PEOPLE OF THE STATE OF TLLINOIS ex Te].. JA]VîES E
RYAN, Att.orney General- of Illinois,

Pl-aintif f ,
V

JUDITH TERRA, a DirecEor of the Terra FoundaLion for
the Arts, PAUL HÀYES TUCKER, a Director of t.he Terra
Foundation for t.he Arts, A.LAN K. SIMPSON, a Director
of the Terra Foundat,ion for the Arts, and the TERRÀ,
FOUNDATION FOR lHE ARTS, an fllinois, Not.-For-Profit
Corporation,

DefendanEs,

NOTICE OF FILING

TO: SEE ATTACHED SERVICE LIST

PLEASE TAKE NOTICE that on December 22, 2000,I caused the attached Attorney
General's Motion To Enjoin The Terra Foundation's Use Of The Current Special Litigation
Committee and For Appointment Of A Receiver To Conduct Independent Investigations to
be filed with the Clerk of the Circuit Court of Cook County, Illinois, a copy of which is herervith
served upon you iJ

BY Therese Harris
Assistant Attorney General

FLOYD D. PERKINS #99OOO

THERESE HARzuS
Assistant Attorney General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Clricago, Illinois 60601 -3175
Telephone : (3 12) 81 4-39 42
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SERVICE LIST

William Conlon
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
One First National Plaza
Chicago, Illinois 60603

Brian L. Crowe
James Wilson
Shefsky & Froelich, Ltd
444 N. Michigan
Chicago, Illinois 60611

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd
30 N. LaSalle Street
Suite 2900
Chicago, Illinois 60602
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IN THE CIRCUIT COURT OF COOK COLINTY, ILLINOIS
COLTNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLJNTROCK, a Director of
the Terra Foundation for the Arts, and
RONALD GIDWITZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,
VS.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHEALI and the TERRA
FOLTNDATION FOR THE ARTS, an
Illinois Not-For-Profit Corporation,

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

F-ËH,*Hm
DEC 2 e 2000

Jl_üRtïFIY P.ROWN
CLERK IJF CIRTUIT CCÚRT

)

)

)

)

)

)
)
)
)

)
)
)
)

)

)

)

)
)
)

)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

No. 00 CH 13859

Plaintiff-Intervenor
VS.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts. PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLINDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,
Defendants

ATTORI.{EY GENERAL'S I\{EORANDUI\I PPORT OF HIS NIOTION TO ENJOIN
THE TERRA FOUNDATION'S USE OF THE CURRENT SPECIAL T-ITIGATION
CON{I\IITTEE AND FOR APPOINTI\IENT OF .\ RECEIVER TO CO¡\IDUCT THE

INDEPENDENT INVESTIGATION

NOW COMES the People of the State of lllinois by the Attorney General in Response

to certain claims stated by Defendant's counsel in open courton Wednesday December2T,

2000 and states:
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1) A verbal statement was made by counsel for the Defendant Foundation while referring

to the Attorney General's pending motion stating that "this (the Attorney General's motion)

is almost a sanctionable pleading". While such is perhaps a lawyerly attempt to deflect

consideration of the allegations found in the attached Neff memos, the Attorney General

takes such a charge made before the court about his actions most seriously and is

compelled to respond. ( Transcript page 75)

2) After asserting the Attorney General's motion is almost sanctionable, counsel for the

Foundation further related that Mr. Stebbins was not in a conflict and his ethics had not

slipped. (Transcript page 75.)

3) Counsel for the Foundation asserted that the Attorney General should have talked to Mr.

Neff and/or Mr. Stebbins. When Assistant Attorney General Perkins explained he had no

right to talk to the employees and directors of defendant Foundation, the Foundation's

counsel stated " Sure they can. Absolutely, Judge. Judge, that was offered to them in

September, it was renewed in October. All you have to do is dial seven numbers. That offer

was made to them and they never accepted it. lnstead we have this on the public record

which has no basis". (Transcript page 76)

4) First, there was never an offer that the Attorney General could conduct interviews of

Foundation employees and directors. Sidley & Austin counsel did verbally say sometime

in October to Assistant Attorney General Floyd Perkins that he could ask Sidley about

anything and they would attempt to get an answer. However, at that time Sidley was telling

the Attorney General's office that Sidley needed the Foundation records then still at Bell,

Boyd & Lloyd, because Sidley was new to this client and did not have Foundation records.

The offer from Sidley was not in writing and was a verbal remark, ask us and we will

inquire for you. Also at that time the Attorney General did not have the Neff memos or know

of their existence.

5) Second, this informal process now suggested is not how adversarial matters proceed.

lndeed, as this court well knows an elaborate system to conduct discovery under sworn oath

and court sanction exists so that the truth is compelled from witnesses. The method Sidley

& Austin suggests would not place any of the safeguards of discovery upon the answers

Sidley obtained from the Foundation
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employees and directors. Further the delivery of questions from the Attorney General to

Sidley, then delivered by Sidley to its client, followed then by the client's response to Sidley,

which would then relate the answer back to the Attorney General is not an acceptable

method to gather facts in litigation. When serious charges such as those made by Mr. Neff

exist, discovery must be employed.

6) Third, even assuming that Sidley was willing to bring in Mr. Neff and Mr. Stebbins for a

sit down discussion (which was never offered until after the fìling on December 22,2000)

we would not have the protections of on oath testimony or the ability to assure that all

related documents were there and/or available. Further Mr. Neff is an employee of the

Foundation working under the direction of certain defendants. Clearly every day

experience makes clear he would be an uncomfortable witness in an informal interview

session detailing conflicts he observed and memorialized in his memos. ln addition,

there is often a need to proceed in a certain order of questioning and at times a need to be

in a position to make a witness answer a question then, rather than allow the witness to

defer an answer until he/she has consulted with others. A deposition allows some control;

an interview does not. While more complex a deposition is a more thorough method to

resolve facts, and a necessary step in litigation.

7) Fourth, Sidley & Austin's status as counsel for the Foundation has been at issue since

October. All discovery has been stayed. lf Sidley had not been re-chosen by the special

litigation committee or if the committee is enjoined from using Sidley, its verbal offer to allow

the Attorney General to interview Foundation employees and directors would be subject to

attack by new counsel for the Foundation. New counsel would have every right to point

out that the Attorney General was aware of the issues raised as to Sidley's status and

should not have proceeded until the Foundation's counsel's status were finally resolved.

lndeed, if we had been meeting and interviewing Foundation employees and the special

litigation committee had picked a new counsel, the Attorney General's actions would have

been called into question.

8) Part of the basis for the Attorney General's motion are the statements made by Curator

and director of Art at the Chicago museum, John Neff. Mr. Neff is a highly paid employee,

its day to day supervisor of the Chicago museum , and his statements are found and made

in his notes to his file.( Attached to the Motion). These statements in part constitute
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admissions against interest by the Terra Foundation itself , as they are found in its business

records made by a chief executive ( a person whose statements are admissions by the

Terra). Neffs memos in part provide:

a) "the process ( acquisition of art for the Terra) is unacceptable and raises serious
questions of potential conflicts of interest that do.not help our efforts to build a solid

reputation for the Terra". ... " these issues fall into three categories : 1) the review process;

2) conservation review; 3) bidding procedures, both at auction and negotiations with

dealers." (memo 5128199: para. 1 & 2 ). (Emphasis added).

b) " it is a process that is fundamentally compromised by the fact that Ted (Stebbins) not

only is potentially an advisor of his own museum, the MFA, Boston, himself as a private

collector, three private collectors he advises, and the Terra, but that the collectors were
present during the viewing process (with Derrick and Ted ) and at the Chritie's sale May 26th

" (memo 5128199; para 5).

c) "one never knows where he is on something: are we getting his best judgement? Where

does the Terra fit in with the MFA ( this was potentially an issue to judge from his comments

on the Benson I found at Godel: he said to Derrick ( Terra's curator in Giverney) that it was

a great little picture and that the MFA didn't have one: when I arrived at Godel after the

Christie's sale ... " Ted was already there and looking at a number of pictures not on our list.

The Johnson was brought out but I had to ask to have the Benson brought out as well".

(Memo 5128199; para 6).

d)"The consulting conservatorwho reviews potentialacquisitions in New York is Jim Wright"

..."whoworkswithTedattheMFA,Boston. BecausetherelationshipwithJimisasunclear

as is Ted's relationship with the collectors, CAS ( Catherine Stevens) and I discussed at

length how to pin this down. I sent Ted a memo on May 14 that included a direct request

to clarify the relationship , fees and our requirement for timely written reports." ... " Ted

brushed this off ".. "he did not respond to my follow up questions about written reports and

a direct request to clarify whether Jim was also looking at pictures for 1) MFA 2) Ted

personally, or 3) the collectors Ted advises. Under the circumstances I have to wonder if

the Terra is in fact paying for Jim Wright to cover a number of Ted's bases." ... "As of this

writing I still do not know if Jim Wright was informed of the condition for his services." (
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Memo 5128199; page 2; para 1 &2)

e) " Ted is an employee of another museum and should under no circumstances be bidding

for the Terra. I'm very surprised the MFA condons it. Nor should he be authorizing dealers

to bid on our behalf." ... " The Directors ( curators ) or their agents should do the bidding."

... " The situation at the Christie's sale on Wednesday May 281h, would have been comical

if it hadn't been so indicative of Ted's unwillingness to take direction from the Board. After

the Fiance meeting Arthur Hartman, Judith Terra and I called Ted" ... " at the conclusion of

the call Arthur and Judith both said that I should be bidding, not a dealer." ... " I conveyed

that my instruction were to do the bidding. Ted was not pleased and said that , no, he was

going to bid. He then took the paddle and walked away. When I caught up with him he had

been joined by one of his collectors"... "As Lot 41 approached, the lves sculpture, Ted

suddenly said " Here, you bid on the lves and handed me the paddle". ... " Ted addressed

me as though I were someone completely unaware of auction rules and protocol" . ( Memo

5/28/99; page 3; para 1).

f) "as Director and Curator of collections I should be directing the bidding, either personally

or through an appropriate agent. lt was extremely uncomfortable to have to contest this

obvious issue with a Board member who seemed not to care about my instructions from the

Chairman and Executive Director, it is essential that this be clarified at once." ( Memo

5128199; page 3; para. 3)

g) "Ted's ambiguous role in the market is an ongoing issue and a cause of concern.

Yesterday I was told that a staff member at the Art lnstitute raised a concern about his

ongoing appearance of conflict of interest"... " Beyond full disclosure, he needs to

advise, not bid." (memo 5128199', page 3; paragraph a) (Emphasis added)

9) These statements by Neff shared with Tucker show his belief that a serious conflict of

interest exists in actions taken by Stebbins. A member of the board of directors has no

authority to act for the corporation outside a board or committee meeting unless authority

is expressly granted by the board. No member of the board of directors had authority to

employ agents such as Jim Wright to review potential acquisitions for the Terra, much less

be the sole recepient of the advice, when the job of acquisition is a process delegated to art

curators. As Neff recognizes Stebbins has no authority to bid or authorize dealers to bid.
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As the Neff memo shows, Stebbins represents himself as a potential buyer and as a

representative of other buyers. Anyfrank bidding discussion by Neff and Derrick Cartwright

about potential acquisitions by the Terra made with Stebbins when he represents himself

as a potential buyer and other potential buyers causes confìdential information of the Terra

plans to be inappropriately available to others. Stebbins thrusting himself into the

evaluating and bidding process as related in the Neff memos is conflict of interest. As

example: lf Mr. A instructed Broker B to bid at auction up to $300,000 for a specific house

and Broker B also represented Mr. C who wanted to bid on the same house, Broker B would

have a conflict and could not represent Mr. A and Mr. C. lf several houses were for sale

and Mr. A asked Broker B to select the best house for re-sale and bid for it on Mr. A's

behalf, and Mr. C also asked Broker B to be his broker to bid for Mr. C upon the best house

for re-sale, Broker B could not represent Mr. A and Mr. C.

10) The charges by Neff show conflicts of interest by Ted Stebbins and suggest that such

was detrimental to the reputation of the Terra museum. These are not allegations

manufactured during litigation; they were ordinary business records maintained in due

course. Why Stebbins engaged in these conflicts needs to be explored. The relationship

between Stebbins and Jim Wright (the consulting conservator mentioned in Neffls May 28,

1999 memo )needs to be determined.

11) Stebbins is clearly in no position to control the investigation into these matters of his

conflict. We are advised Neff is resigning his position at the Terra. Recently the Curator

at Giverney, Derrick Cartwright, announced his plan to resign. He is a person involved in

the movement of Foundation to Mrs. Terra's house in France. While Neff is still an

employee and has access to his files, his deposition should be taken. This is not something

that can be done by mere interview.

12) Counsel for the Foundation was quite direct in stating that the ethics of Mr. Stebbins

had not slipped. lf Sidley has already investigated this matter and has already obtained

statements from Stebbins, Neff, or Jim Wright directly on this matter, we ask that those

materials be made available immediately.

13) The Attorney General fìled his motion within three weeks of Mr. Stebbins being placed

on the special litigation committee. Thq need to review and verify facts, the need to review
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and analyze other matters filed herein, certain other legal matters assigned to the assistant

attorney generals involved and several personal matters prevented the presentation of the

su bject motion soon er. Wh ile we would prefer to have done more d iscovery, circu mstances

prevented same. The case law involved requires that the special litigation committee be

reviewed for independence. ln light of the concern set forth in our motion , the Attorney

General felt duty bound to show to the court the lack of independence of Mr. Stebbins.

14) The conflicts alleged arise from the business record memos of the Foundation. Mr.

Neffls says " the process is unacceptable and raises serious questions of potential conflicts

of interest", Bringing these admissions against interest to the court's attention was not a

sanctionable act, but rather a duty.

WHEREFORE, Plaintiff the Attorney General of lllinois prays that the court

a) enjoin the Foundation's use of the current special litigation committee;

b) order a limited hearing on this matter;

c) allow limited discovery on these matters;

d) appoint a receiver to conduct the independent investigation and litigation on behalf of the

Foundation;

7
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e) enter such further relief that the court deems necessary and equitable under the

circumstances.

Respectfu lly su bm itted,

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of lllinois

Ass rney General

FLOYD D. PERKINS #99OOO
THERESE HARRIS
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Chicago, lllinois 60601 -3175
Telephone: (312) 814-2595
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to suggest based on this memorandum for Mr. Neff
without any understanding of the way the process
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IN THE CIRCUIT COURT OF COOK COIINTY, ILLINOIS
COTINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a DirecEor of the Terra FoundaEion
for the Àrts, and RONALD GfDWITZ,a Director of the
Terra Foundation for the Arts,

Plaintiffs,
vs.

,IUDITH TERRÀ, a Director of the Terra Foundat.ion for
the Arts, PAUL HAYES TUCKER, a Director of the Terra
FoundaE.ion for the Arts, ALAN K. SIMPSON, a Director
of the Terra Foundation for the Art.s, NAFTALI MICHA'ELI
and the TERRA FOUNDATION FOR THE ARTS, an Illinois
Not - For-Prof it Corporation,

Defendants,

THE PEOPLE OF THE STATE OF ILLINOTS ex Te],. JA]VÍES E
RYAN, Àttorney General- of I11inois,

Plaintiff,
V

JUDfTH TERRA, a Director of the Terra Foundation for
the Arts, PAUL HÀYES TUCKER, a DirecEor of Ehe Terra
Foundation for the Arts, ALAN K. SIMPSON, a Director
of Lhe Terra Foundation for the Arts, and the TERRÀ
FOLI}{DATION FOR THE ARTS, an Illinois, Not-For-Profit
Corncrac ion,

Defendants,

BY

No. 00CH i3859

FtrhffiN
DEC 2 e 2000

J_)_o_RqTi-lY BROË/hl
cr.EtìK 0r ctRtutT couHiNOTICE OF FILI¡{G

TO: SEE ATTACHED SERVICE LIST

PLEASE TAKE NOTICE that on December 19. 2000, I caused tire attacired .{ttornev
General's }lemorandum In Support Of His Nlotion To Enjoin The'ferra Foundation's Use
Of The Current Special Litigation Committee And For Appointment Of A Receiver To
Conduct The Independent Investigation to be t-rled u'ith the Clerk of the Circuit Cour-t of Cook
Count¡r. Illinois. a copy of *'hich is herervith sen'ed n Vou

Therese Harris
Assistant Attorney General

FLOYD D. PERKINS #99OOO

THERESE HARzuS
Assistant Attorne¡r General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street. 3rd Floor
Chicago. lllinois 60601-3 175

Telephone: (3i2) 814-3942
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CERTIFICA OF SER\-ICE

I, the undersigned. certify that I am an attorney, and that I served a copy of the foregoing
Notice and the foregoing document upon those listed above by hand delivering a copy of same
addressed to the foregoing in the U.S. Mail at 100 West Randolph Street, Chicago, Illinois, this 29th
day of December,2000 before 5:00 p.m.

,r! --/-- ' ) \, ,. ¿/, ,-
BY: Therese Harris

Assistant Attorney General

THERESE HARzuS #99OOO

Assistant Attomey General
Charitable Trusts and Soiicitations Bureau
100 West Randolph Street. 3rd Floor
Chicago, Illinois 60601-3 I 75
Telephone: (312) 814-3912
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SER\TCE LIST

William Conlon
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
One First National Plaza
Chicago,Illinois 60603

Brian L. Crowe
James Wilson
Shefsky & Froelich, Ltd
444 N. Michigan
Chicago, Illinois 60611

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd.
30 N. LaSalle Street
Suite 2900
Chicago,Illinois 60602
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TRAT.]SCRIPT OF PROCEEDINGS
January 2,2OOl

A.II{. SESSION DEAN L. BTNiTß.OCK, ET ¡\I
JLIDITH TERRA.. ET.j

Page 5 Fage
t1t THE COURT: Counsel, approach the bench,
¡z¡ piease. llave you all had an opponuniry to rcad
t¡l all of the marerials thar have been d¡afted and
t4t dropped off this morning?
rsl MR. KENNEDY: Good moming, your Honor.
t6l THE COURT: By that, I mean we have the lener
6 that came i¡ at8:22 this morning from Shefsky &
¡e¡ Froclich, a lener rhar came in ar 9:02 this
¡s¡ morning from Sidley &Àusrin, a leftert¡at came in

¡ r o¡ at I 0:30 this morning from the Änorney General, a
tr rl lettcr t}tar came in at I 1:03 from the euinJan firra
trzl and the Ättorney General's emergcncy motion to
f i3l compel cen rin discovery that came in at 10:40, and
¡ral ir has an afiachment to it.
tlq Has everybody seen all thar?
t16l MR. CARLSON: I have nor seen the Attorney
{1¡ General's leEer.
tlBt Stephen Carlson, I'm sorry, for -{rsl THE COURT: \üØhy don't we do this.I thought
(2ol the court reponer had everyone's name, Let,s
ta1] start at the far right and go across, so she can
tzzl make a chan.
r23l MR. CARROLL: James Caroll, on behalf of thc
tz¿l plaintiffs Bunuock and Gidwitz.

t1J 8oing, whcn, and how fasr.
trt I need to ask Mr. Carlson, have you had
Fl a chance to dìscuss with Mr.Srebblns wherher he rs

¡+¡ going to be reuining separare counsel ro provi<1e
tq you all wirh rhe affidavit rhat we wcre ulking
t6l abour on Friday?
tn MR. CARLSON: Mr. Stebbins does have or Dr.
¡e¡ Stebbins does have sepac¡re counsel. who wiil
¡s1 assist him in responding to the Anorney Ge neral's

¡to¡ motion, vour Honor.
rlrl THE COURT: Okay.Is Sidley &Àusrin, on
na bchalf of the Spe cial Lirigadon Commine e, as ir
ti3l now exists, prepared to proceed and defend rhc
¡u¡ Ânorncy Gcneral's modon for an appoinrment of a

¡rs¡ recciver?
tr6t MR. CARLSON: We have saned ro preparc our
ti4 response, your Honor.Äs we said on Deccmber 27rh,
tisl q/e would have like d some period of rimc, rcn ro l4
¡rs¡ days.Ve intend to submit cenain affidavirs ro
teol the Court in response to that morion.Ancl so wc
l21l are prepared ro move ahead.
tu) But again, I would ask for ten to 14
¡as¡ days to get the evidendary submissions to rhe
E4l Corul.

Page 6 Page €i1l MR. KENNEDY: Good morning,yourHonor.John
¡21 Ke nnedy, on behalf of the plain¡¡¡s.
r3l MR. PERKINS: Floyd Perkins on behalf of the
t4t Attorney General.
tsl MR. CARLSON: Steve Carlson forThe Terra
¡e1 Foundation for the Ans.
(n MR. CROWE: Brian Crowe , on behalf of,A.lan
tgl Simpson andJudith Terra and professorTucker.
tst MR. WILSON: James $Tilson on behalf of the

frol same.
[1i] THE COURT: Mr. Carlson, what is it rhat you
¿rz1 have not seen?
rlsl MR. CARLSON: I believe the Cou¡t indicated
Ir4t there was a lefter from the ,{.ftorney Gcneral.
rlst THE COURT: Ir is a one-line thing.
t16l MR. PERKINS: We Fax'd it ovcrto counsel.
¡r4 But I just handed him a copy. It is pretty shon
¡rs¡ compared to the othe¡s.
rrsl THE COURT: On the subject maner of the
lzo¡ leners, since we are talking about an individual
¡zr¡ also, and we did not wanr to have that necessarilv
fzzl ai¡ed publiciy at this point, I'm going to pur rhar
tesl aside for just a momenr, because what is, seems to

trt THE COURT: And what is rhe position thar you
ø are taking on tÌ¡e Âtorney General's re quesr for
pt the immediate discovcry, panicularly the
t4t deposition of Mr. Neff before he leaves rhe employ
1s¡ of the Foundarion, which is somerime this month?
t6t MR. CARLSON: It may be rrue; I don'r have
m personal knowledge for sure, your Honor, whcn hc
tal ceases to be an employee of rhe Foundation.
Ist Frankly, we would have preferre d thar

¡ro¡ thc.A.norney General asked us some questions, askccl

t24t be of a little bit morc

tl rl to talk to Mr. Neff, asked to talk ro other
¡rz¡ relevant people ahead of time.your Honor has
ti3j saycd discovery since abour the middle of Octobcr
t14t If for purposes of this motion the C<¡un
trq deerns it appropriate for discovery to go aheacl as
¡re¡ relatcs to thar motion; that would be all right,
tl¡ your Honot as far as the Foundarion is concerncd.
tlst ìWe don't bclieve tlat the morion as ir
¡rq is sryled even raises any significant evidentiary
Pol questions. But if the,¿lnorney General wanrs to
Iztl take discovery on that modon, thar's all right
tzz: with us.
tz3l THE COURT: We have two differen¡ motions for
¡ea¡ receiver pending.And we need to know who is

Page5-Pageg (4)

urgency is where we are
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L. BLIT.{TROCIç ET AL r¡.

TERXÁ, ET AL

is seeking an evidenriary hearing on a receiver

issue, for the sole pufpose of gening a re ceiver

frfl to defend - conduct an invesügadon and defcnd
the matn case.

Is that correct?
MR. PERKINS: That's correct,Judge.
THE COURT: So in other words, you want a

Jro¡ rccciver aPPo inre d to defend the plaintiffs'moüon

joined at the hip with the plaintiff, that a lot of
q,har [hey have to say is true.

A.TU. SESSION TR.4.Ì.ISCRIPT OF PROCEEDII{GS
January 2,2OO'1.

Page 9 Page 11

¡¡ appointee.
tA THE COURT: And that evidendary hcaring q¡ould

Fl only be rclated to the Mr. Stebbins issue, or Dr.

n Stebbins issue, and the.{.mbassadorAnd¡eani issue,

tq if there is an issue with rcgard to him, is rhat
tE COlÎeCt?

tn I'm trying to limit or figure out what
tel the limiutions of the discovery that you are
p: seeking is, right?What thc limitadons are .

not MR. CARLSON: May I make another corunent?
t11Ì THE COURT: One second.
tizl I'm trying to find out fTom M¡. Perkins,
lls] you asked in this motion for a whole bunch of
¡ra1 discovery,.¡{,nd not all of them reþte to Mr. Neff
trsl and Mr. Stebbins, or Dr. Stebbins.
t16l So I'm trying to figure out how wc can
tl¡ move this case as quickly as we can move this case ,

¡a¡ and get this issue eitier behind us or resolved.
rtst MR. PERKINS;Judge,I was looking at that
lzo¡ issue myself.
r2r] There is a nced for us to takc Mr.
¡zz1 Tucker's dcposition on these issues, just ro find
f¿gt out how Mr. Neff and Mr. Stebbins resolve d some of
tz4t these things, and what it was that was told to

Page 10 Page 12

, t1) THE COURT: And the focus of your modon at
¡z; this point is the appropria¡eness orthe
p1 inappropriateness of the Special Litigadon
t¿t Committee.
lsl MR. PERKINS: Tha¡'s correct,Judge.
t6l THE COURT: And the focus is Mr. Stebbins, and

. 
17] the r.rnavailability of AmbassadorA.ndreani, is that

: 
¡e¡ correct?
(e) MR. PERKINS: As were laíd out in thei¡

lrol papers,Judge ; we don't believe, if q¡e are using -'¡rr1 if ws were ro go back and read all the papers and
Irz) all thc srarements thar were made, everybody kept
t13) throwing the word "independent" out.A,nd Mr.
tt¿l Stebbins, no rlaner what he wants to sa¡ cannot be
¡ts) in<jependent about allegations abour him.
116l And in addition, his affidavit isn't
frTl going to be su-fficienr for us.
Irsl THE COURT: No marrer what it says, it is not
lrq goinfì to be sufficient.You wanr an evidenuary
fzol hcaring,.
{ztl MR. PERKINS: \ü7e need to ar least gather thc
r22l evi(icnce from M¡. Ncff and others as ro what did
(231 occur and how it occurred, so thar wc can fully
t24t prel)are to rebut whatever is presented by the

trt Tucker.
rA I understand what your Honor is saying,
tsl the limited scope of what wc are talking about.
¡n¡ But to discover the facts appropriate to that
tst limited scope sct of issues might require more than
f6l just Mr. Neff and more than just Mr. Stebbins.
m THE COURT: Okay.You don'r necessarily need
(q employment records, termination records, all of
¡e¡ those orher things at this point, in order to

¡o¡ de cide - in order to place in front of the Coun
ttl] you{ motion for receiver.Your focus is Dr.
¡rz1 Srebbins andAmbassadorAnd¡eani,
tlst So you would be, you would need a
¡ra1 deposition of Dr. Stebbins, a deposition of Dr.
trst Tucker, a deposition of Mr.Wright? Is he involved
¡rs¡ in thar whole issue,Jim\Vright?
t1n MR. PERKINS: Hc was -tiot THE COURT: He is mentioned in the memo.
tiet MR. PERKINS: He is mentioned in rhe memos,
¡eo¡ Judge. I would ccnainly want to see what he had
Ff) to say.

tzzj THE COURT: And a deposition ofJohn Ncff. So
p¡l I'm counûng - and I'm not quite sure.Who is
¡za¡ Eric Carrwright?

EsQtrrRE DEPOSTTION SERVTCE - CHrCá.cO 1r'in-U-script@ (J) Page ) -Pagel2
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Page 13

tr) MR. KENNEDY: He is the di¡ector of the museum
¡e¡ in Givemy. He is scheduled to leave Giverny at
p¡ year's end.
I4t THE COURT: last year?

rsl MR. KENNEDY: This year. I believe.I beüeve
i6l he is depaning -m MR. WILSON: Last year.
tet MR. CARLSON: He is no longer ar Giverny.
fel MR. PERKINS: He was ttre orher cu¡ator of thc

trol secondTerra museum, who has come and gone now.
[1r] THE COURT: So you don'r need him for thc Dr.
trzt Stebbins issue, do you?
(lsl MR. PERKINS: Judge, I wouldn't wanr ro rulc
t14t tilis out, or¡ly for this reason: If you look in the
t1q memos, he is menrioned. He was curator of tl¡e
t16l Giverny museum..4,s a consequence, he is familiar
¡r4 with what Mr. Neff was talking about, because he
t18l was present during some of those events.
Ilel ïHE COURT: So there are four, possibly five
¡zo1 deposidons that you need, plus any and all records
tart that relate , I assume, to authorization of Dr.
pa Stebbins ro bid on behalf of rhe museum; any issues
¡zo¡ around those questions, is that correct?
r24t MR. PERKINS: Right,Judge, anvthing to do

Paqe

nl we'd answer those quescions informally, just if he
¡4 would ask us tJrose quesrions.
t3l MR. CARROLL: It is all pan of the same
¡r¡ thing.
rq THE COURT: Let me just ask, so essenriall¡ a

16l good ponion of No.9 is what you ne ed, plus four
¿ to five depositions, is thar corre cr?
tst MR. PERKINS: That's corre ct,Judge .

tel THE COURT: Now, Mr. Carlson, I know thar you
¡ro¡ and Mr. Conlon have stepped up in coun and said,
nr: if they'd just ask us, we would answer.Why isn't
tra anyone talking ro each other?
li3t MR, CARLSON: I don't know, your Honor, Mr.
Ir¿l Perki¡s has never callcd me w.irh a single quesrion
trsJ The fi¡sr day I was in court, September
nat 25,I said most of the Board of the Founclation is
¡4 in France for the annual meering, but if thc
¡ra¡ A.ttorney General wants to ask me any questions this
¡re¡ week, as soon as they get back,I will ger thenr
tzol answers, Mr. Perkins never calied.
tzll I followed up in wríring wirh a lerter,
¡ze¡ again inviring the.A,norney Gcneral, úrat if they
¡ze¡ had any legitimate questions, to put rhose
p¿l quesdons ro me, and offered to get answers.

Page 14
trl with acquisirions, commissions paid, that ki¡d of
¡z¡ thing.
r3l THE COURT: And is there a dme period? Is
¡+¡ tiere - which one of these numbers 1 through 12
tsl afe.there discovery requests that relate to ttrat?
¡o¡ A.re we ulking about 9-,4.? A¡e we talking about
n 9-C? 9-D?
tal MR. PERKINS: A, your Honor, is rhe an
¡s¡ acquisitions. B, the bank records, that $4 million

[10] was used to do an acquisidon, and t]¡ere are some
{i 1t reasons wc would like to look at t}rose ¡ccords.
Irzl THE COURTI Are you saying you wanr all of 9?
rr3t MR. PERKINS: All of 9 to the - yes, all of
f 141 9. But in honesry, your Honor, some of thosc
lrq things do get into, in G, we get inro employment
¡re1 termination.
Í14 THE COURT: yes, a iot of that sruff doesn't
¡rs¡ have an¡hing to do.
11s) MR. CARLSON: The memo has to do solely with
¡zo¡ conduct at one pafticular aucdon in May of 1999
(211 If M¡. Perkins had had other quest¡ons
¡zz¡ about the recent acquisition of the Copley by the
¡ze¡ Terra Foundation or the sale of the an that they
1241 sold to get thc money to buy the Copley, again,

Page t

t1) I have never received any lefter fronr
rzl Mr. Perkins asking any quesrions wharsoever.The
¡r¡ firsr time Mr. Perkins decided ro rry ro make an
t¿) issue out of Mr. Neff and Mr. Neff's mcmos was on
Fl Seprember - or December 22nd, almosr Christmas
¡s¡ Eve, when he filed that motion.And i would have
F4 becn happy to answer questions abour Mr. Neff's
tal memo if he had only asked.
tet MR. PERKINS: All I can say,Judge, it is a

¡ro¡ good thing pcrhaps for Mr. Neff that I didn't ask
¡r r¡ in October, because he got fired.
l1ar MR. CARLSONI That is absolutely unrrue,
trgt absolutcly r¡ntrue. Mr. Ncff was not fired. He is
f14l not going ro be fired.The memo thar he wrore in
Irsl May of 1999 has nothing ro do with his cmployme nt
Jro¡ situation at the Foundâtion; never has and nevcr
¡¡ would.
tlsj THE COURT: I've read ùe memo that was
trel wrincn last week on the ZTth,or the nighr of the
tzol 27th.I know what it says.Ir is now going to be
p1l paft of the court record, unfonunately, in this
fzA casc. So I don't know that.we nced to talk abour
tzsl t]¡at any more.
(24) What I'm trfing ro figure out is, there

Page l.f - page 16 (6) ]Ìfin'u-scripto ESQUIRE DnposlrroN sERvrcE - cHrcAG(
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IN THE CIRCUIT COTINTY ÛF COOK COUNTY,ILLTNOIS

COUNTY DEPARTMENT, CHANCERY DIVTSTON

DEAN BUNTROCÇ a director of the Terra)
Foundation for the Arts, and RONALD)
GIDWTZ, a director of the Terra Foundation)
for the Arts, )

Plaintiffs, )
v.)

JUDITH TERRA, a director of the f"*l
Foundation for the Arts, PAUL HAYESí
TUCKER, a director of the Terra Foundationi
for the Arts, ALAN K. SIMPSON, a directori
of the Terra Foundation for the Arts,i
NAFTALI MICIIAELI and the TERRA)
FOUNDATION FOR TI{E ARTS, an lllinois)
Non-For-Profi t Corporation,

Defendants

Case No.: 00 CH 13859
Hon. Dorothy Kirie Kinnaird

I

VERIFIED ANSWER AND AFFIRMATIVE DEFENSES OF NAFTALI
MICHAELI TO COMPLAINT.OF DEAN L. BUNTROCK AND RONALD GIDWITZ

Defendant Naftali Michaeli ("Michaeli") Pro Se, for his verified answer and

affirmative defense to the complaint of Plaintiffs Dean L. Buntock ('Buntrock") and

Ronald Gidwitz ("Gidwitz"), states as follows:

Thß is an action for declaratory, injunctive and other relief seeking to and enjoin
Defendants illegal and wastefal conduct in connection with the mønagement and
operation of Tena Foundation for the Arts, a not-for-profit corporation ("Terra
Foundation").

ANSTilER: Michaeli admits that Plaintiffs purport to state an action for declaratory,

injunctive, and other relief, and admits that Terra Foundation for the Arts (the "Terra

Foundation") is an Illinois Not-For-Profit corporation, but denies all remaining

allegations contained in this paragraph.

In this action Plaintffi seek to enjoin Defendants from (l) hotding a meeting of the
Foundation's board of directors in violation of Teta Foundsrion's bylaws; (2) taking any
action to elecl or remove any member of the board of directors or changing any committee
assignment; Q) taking any action to close the Terra Museum in Chicago or remove Terra
Foundation or sny of its assets outside the state of lllinoß; and (4) taking any other action
contrary to the byJows of the Terra Foundation or Defendantsfiduciary duties as directors
of an lllinois notfor profits corporation.

)
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ANSWER: Michaeli admits that Plaintiffs seek to enjoin the Defendants from engaging

in the conduct alleged in this paragraph, but denies that such conduct would violate the

Tena Foundation's Articles of Incorporation, Bylaws, the Illinois Not For Profit

Corporation Act, the laws of the State of lllinois, and any fiduciary duty of the directors

of the Terra Foundation. Michaeli denies even potential ability to intervene with such

actions.

3. Plaintíf Buntrock is a resident of DuPage County, Illinois, a prominent businessperson,
and abenefactor of the arts. Since 1998, Buntrockhas served as a director ønd ofiìcer of
Tena Foundation He presently serttes as Terra Foundation's lreqsurer, is chairman of its
finance and investment committee, and is a member of its Execwtive Committee.

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

allegations contained in the first sentence of this paragraph; admits that since 1998

Buntrock has served as a director of the Tena Foundation; admits that Buntrock is a

member of the Terra Foundation's Executive Commifiee; and denies all remaining

allegations contained in this paragraph especially the favorite description of Mr. Dean

Buntrock ris 'þrominent businessperson". In numerous publications that Michaeli

obtained about Buntrock and the company he founded and controlled for 37 years of his

life - "Waste Management" - it shows otherwise.

Plainlif Gidwitz is a resident of Chicago, Cook County, Illinois, aformer CEO of Helene
Curtis Corporation, and a benefactor of the arts. Since 1982, Gidwitz has semed as a
director and oficer of Tena Foundation He presently serves as chairman of Terra
Foundation's strategic planning committee and is a member of its Execative Committee.

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

allegations contained in this paragraph; denies that since 1982 Gidwitz has served as a

director and ofücer of Terra Foundation.

Defendant Paul Hayes Tucker ("Mr- Tucker") is a resident of Massachusetts. Mn Tucker is

a director, chairman ønd president of Tena Foundation and is a member of its Executive
Committee.

AII{SWER: Michaeli admits the allegations contained in this paragraph.

Defendant Jadith Terra is a resident of Washington, D.C. Judith Tena is a director and
vice chairman of Terra Foundation, and is a member of its F.xecvtive Committee.

4.

5.

6.
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ANS\ltsR: Michaeli aCmits the allegations contained in this paragraph a-nd adds to it that

Judith Terra also serves as vice president ofTerra Foundation.

Defendant Senator AIan K. Simpson is a resident of llyoming and aformer (Jnited States
senatorfrom that state. Sen. Simpson is a director of Tena Foundation ønd a member of its
finance and investment committee.

ANSWER: Michaeli admits the allegations contained in this paragraph.

8. Defendønt Naftali Michaelí ("Mr. Michaeli') is an Israeli citizen and a resident of
lllashington, D.C. Mr. Michaeli is a close personal friend of Judith Teta, and has no
oficíal position with Terra Foundation.

AI\ISWER: Michaeli denies that he is a resident of Washington DC, but admits all other

allegations cont¿ined in this paragaph.

Defendant Terra Foundation is an lllinois not-for-profit charitable corporation established
in 1978 by Daniel J. Terra (deceased) ("Dan Terra") to preserve and exhibit collections of
Americqn Art, to expand the artistic horízons of the lllinois art public through educational
programs, and to operate museums in Chicago and France.

ANSWER: Michaeli admits that Terra Foundation is an Illinois Not For Profit

corporation established in 1978 by Daniel J. Terra (deceased) ("Dan Terra"); admits all

allegations contained in this paragraph that accurately restate the Terra Foundation's

purposes as set out in its Articles of Incorporation and its Bylaws, but denies all

allegations inconsistent therewith.

10. Becsuse of Dan Terra's ætraordinqrily generous gifts to Terra Foundation in his lifetime,
and his bequest to Terrs Foundation of most of his estate, Terra Foundation's qssets now
total approximately $450 million, including investmenß, real estate, qnd a príceless
collection of American art.

AIIISWER: Michaeli admits the allegations contained in this paragraph.

II. Tena Foundation owns and operates the Tena Museum of American Art (the "Terra
Museum") Iocated at 664 N. Michigan Ave., Chicago, Illinois.

ANSWER: Michaeli admits the allegations contained in this paxagaph, and, answering

firther, states that Tena Foundation also operates the Musée daxt American, located in

Givemy, France, and cooperated with the University of the Arts in Philadelphia.

Terra Foundation cvrrently has eleven directors, the møcimum number allowed under the
by-løws of Terra Foundation. The Board includes Margaret Daley, a well-known
benefactor of education and the arts and the wife of Mayor Richard M. Daley, and Arthur
A. Hartmøn, the former United States Ambassador to France. The Board qlso includes

9.
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Helene Ahrweiler, Jacques Andreøni, Stephanie Mqrshall and Theodore Stebbins.
Catherine A. Stevens, the wife of United States Senator Ted Stevens, was the Executive
Director of Terra Foundationfrom August of 1996 through April2000 until terminated by
Tucker.

ANSTJVER: Michaeli admits that Terra Foundation's Board of Directors currently

numbers 11 directors, the maximum number allowed under its Bylaws, and which Boa¡d

includes Margaret Daley, Arthur A. Hartman, Helene Ahrweiler, Jacques Andreani,

Stephanie Ma¡shall, and Theodore Stebbins; and lacks knowledge sufficient to form a

belief as to the truth of the remaining allegations contained in this paragraph. Michaeli

finds the description of the persons that are serving on the board intentionally anogant

and ridiculously bias. With all due respect to the description: 'the wife of'- Michaeli

does not think it shows something about the women it refers to - they deserve more

respect from the Plaintiffs. But, isn't this entire claim about arrogance and being

malicious?

I3 Dan Terra established Terra Foundation in December 1978 under the lllinois General Not
For Profit Corporation Act. It was Dan Terra's intent and purpose to provide a Museum in
the Chicago area that would qhibit collections of American art and educate the public
generally on issues of American art. As set forth in the original Articles of Incorporation,
the purpose of Terra Foundationwas:
toform, preserve, and qhibit collections of paintings, scalpture, graphic arts, architecture,
and design representing American art; expand the artistic horizons of a growing art public
through such activities which will include lectures, symþosia, tall<s, demonstrations, films,
qnd related educational programs designed to further these purposes; establish, conduct,
operate, and maíntain a school of instnrction and any and all artistic qnd technical
educøional fine arts courses snd other subjects reløting thereto; build, erect, maintain,
equip, manage, lease, and' operate a museum and all component parts deemed advisable or
necessary to provide space þr these activitíes and qhibitions; engage in any and all other
activities and æhibitions,
(See Articles oflncorporatioç attqched hereto øs Exhibit I).

AIt{S\ilER: Michaeli admits that Dan Tena established Terra Foundation in December

1978 under the Illinois General Not For Profit Corporation Act; admits all allegations

contained in this paragraph that accurately rest¿te the provisions of the Tena

Foundation's Articles of Incorporation, and denies all allegations inconsistent therewith;

and denies all remaining allegations.

To ensure that the primary mission and purpose of Terra Foundation was canied out, the
Terra Museum was opened in 1982 in Evanston, Illinois, In 1987, the Museum relocated to
664 N. Michigan Avenue, Chicago, Illinois, and remains at that location until today.

4
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ANSWER: Michaeli admits that Terra Foundation opened the Terra Museum in 1982 in

Evanston, Illinois; admits that in 1987 the Museum relocated to 664 North Michigan

Avenue, Chicago, Illinois, where it remains today; and denies all remaining allegations

cont¿ined in this paragraph.

j,5. Throughout the 1980s and early lo mid-1990s, Dan Terra contributed cash, stock and art
for the continued growth and víability of the Terra Foundation qnd the Terra Museum in
Chicago. To ensure that his contributions would further the goøls and mission of Terra
Foundationfor the benefit of the public, Dan Ten'a created two restricted endowments, the
"82 Endowment" restricted to the acquisition of art for Tena Foundation, and the D4
Endowment restricted to education endeø'ors relating to American art.

ANSWER¡ Michaeli denies that throughout the 1980s and early to mid-1990s Dan Tena

contributed cash, stock and art solely for the continued gxowth and viability of the Tena

Foundation and the Terra Museum in Chicago; is without sufñcient knowledge to admit

or denies that Dan Tena created two restrictive endowments, ths B2 Endowment,

restricted to the acquisition of art for the Terra Foundation, and the D4 Endowment,

restricted to education endeavors relating to American Art; and denies all remaining

allegations contained in this paragraph.

16. In the early 1990s, Terra Foundation constructed and developed the Musée dart American
Giverny ("Giverny Museum"), an art museutn in Civerny, France dedicated to the
exhibition of American art and American art education.

ANSWER: Michaeli denies the allegation "In the early 1990s"; Michaeli admits all other

allegations contained in this paragraph.

17. Primarily because of Dan Terra's gifis ønd bequests, the value of Terra Foundqtion hqs
grown substantially since its creation Currently, Terua Foundation holds net assets worth
approximately $450 million The value of the art alone located at the Terra Museum in
Chicago qceeds 8100 million, with the overall value of Terra's Foundation's srt collection
æceeding 8173 míllion.

AI\ISWER: Michaeli admits the allegations contained in this paragraph as for the current
situation. Michaeli will ñ¡rther adds that Dan Terra's gift to the Foundation worth about
$900 rnillion at the time of his death- half of this gift was lost without proper
investigation either by the Foundation or by the St¿te Attorney ofüce. The demand of
some members of the boa¡d to investigate this loss was vigorously refused by the
Plaintiffs. The Plaintiffs attempt to help the cover up of that loss is the true reason for this
claim and the reason for the State Attomey intervention in favor of the Plaintiffs.
Michaeli do not suggest that the Plaintiffs are personally responsible for that loss.

5
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18. Pursuant to its byJaws, the Board of Directors of Terra Foundation is required to hold qn
annual meeting during the month of September of each year for the purpose of electing
directors ønd oficers and for the transacting of other business. If the election of the
directors and fficers is not held at such meeting, the Board of Directors may cause the
election to be held at a meeting of the Board of Directors qs soon thereafier as may be -
cowenient. The Board of Directors moy only elect fficers and directors by a majority vote.

ANS\4T,R: Michaeli admits all allegations contained in this paragraph; Michaeli denies

any conduct that is inconsistent with the Articles of Incorporation, Bylaws, and the

Illinois Not For Profit Corporation Act,

19. In periods of time between the quarterly Board of Director Meetings, the by-laws provide
that as Terra Foundation's Execttive Commiltee has the authority to take action on behalf
of Terra Foundation, Øccept on specific issues delegated to the Board of Directors pursuant
to the lllinois General Not For Profit Corporation Act. Since October, 1999, Tena
Foundation's Execative Committee has consisted of Plaintifs Buntrock and Gidwitz,
Defendanß Edith Terra and Mr. Tucker, and director Stephanie Marshall.

ANSWER: Michaeli admits the allegations contained in the first sentence of this

paragraph. Michaeli would like to point out an innocent mistake in the writing of the

name of defendant Judith Terra - "Judith" should replace "Edith'. Michaeli denies any

conduct that is inconsistent with the Articles of Incorporation, Bylaws and the Illinois

Not For Profit Corporation Act - or advising others to do so.

20. Dan Terra was a successfal entrepreneur and businessman who resided predominately in
the Chicago area. A large portion of his wealth enured through itvestments in companies
located in and around Chicogo. As result, Dan Terra made the decísion to start the Terra
Foundation with the intent to the benelìt of the citizens of lllinois and the Chicago area.
Terra Foundøtion became Terra's principal charitable endeavor.

ANS\ilER: Michaeli denies that Dan Terra's intent in founding the Terra Foundation was

solely to benefit the citizens of Illinois and the Chicago areq affinnatively stating that

under its Bylaws, the Terra Foundation is intended to, and does, benefit "a growing art

public... in the United States and abroad;" Michaeli adds that Dan Tena established his

business mostly outside of lllinois. The companies he founded and gained his fortune

from - where International ("Lawter International" - a company registered in Delaware,

had plants and offices in 26 counties around the world, the company maintained its

international headquarters in Belgium) and nationwide ("Mercury Finance" - a company

registered in Delawa¡e, operated 139 offices in every state in the US). Dan Terra was

born (1911) and raised in Philadelphia. Short time after Dan Terra established the

"Foundation for the Daniel J. Terra Museum" (1211978). Dan Terra moved to

6
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Washington DC (1982). While opening the Museum in Chicago (1986) he started ro

develop his project in France (one day after the grand opening).

2I Dan Terra described his decision to establish Tena Foundation in lllinois and to open
Tena Mweum in the Chicago areafor the people of lllinois asfollows:
[Hr]hat's exciting is that it's a deep commitment. There's not another museum of American
art within 400 miles of Chicago, and we hqve a real educational job to do.
(see Grace Glitech American-Art Museum opening in Chicago, N.Y. Times, Aprit 19, 1987
at 814, attached hereto as Exhibit 2). On many occasions, DanTeta qrtiailated his intent
to benefit the people of lllinois through the creation of Tena Foundation in lllinois and the
opening of Tena Museum as "major institution in Chicago.', (See, e.g., Dodie Kazanjian,
Daniel J. Terra, America's First Ambassador-at-lørge for Cultural lfairs Pursues the Best
ín American Paintingþr His New Museum in Chicago, House & Garden, May 1987, at 52,
attached hereto as Exhibit 3).

ANSWER: Michaeli denies that Dan Terra's sole purpose in founding the Terra

Foundation \Ã/as to benefit the citizens of Illinois and the Chicago areq affirmatively

staling that under its Bylaws and the Illinois Not For Profit Corporation Act, the Terra

Foundation is intended to, and does, benefit "a growing art public... in the United States

and abroad;" admits the quoted material to the extent that this paragraph accurately

lestates material contained in the cited articles; and denies all allegations inconsistent

therewith.

)) Shortly afer the creation of Terra Foundation, Dan Terra's first wife, Adeline died. In
1986, Dqn Terra married Judith Tena Judith Tetø acløowledged in a prenuptial
agreement thøt she fully understood that the bulk of Dan Terra's estate would go to the
Terra Foundatior| and she unequivocally promised that afier hß death she would not seek
cltry dssets of his Estate other than those given to her under the prenuptial qgreement.

Under the prenuptiøI agreement, Judith Terra agreed she would receiye only ø faed
amount of money and assets upon Dan Terra's death. Judith Terra became ø member of the
Board of Directors of Terrø Foundation

ANSWER: Michaeli admits that in 1986 Dan Terra and Judith Terra ma¡ried; admits that

Judith Terra became a member of the Board of Directors of Terra Foundation; Michaeli

denies all other allegations contained in this paragraph. Michaeli does not understand the

purpose of these allegations and denies the relevance of these allegations to this case.

23. On inþrmation and belief, afier Judith Terra became a member of the Board of Directors
of Terra Foundation, she suggested to Dan Tena that the Terrø Museum be closed and
Terrø Foundation be moved out of Chicago, Thß was nqer done during Don Terra's
lifetime.

7
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24.

ANSWER: Michaeli admits that during Dan Terra's lifetime the Terra Museum was not

closed nor was the Tena Foundation moved out of Chicago; and denies the remaining

allegations contained in this paragraph. Michaeli adds that prior to his death, Dan Terra

planed to move the Foundation headquarters and the Museum from Chicago to

Washington DC. He purchased a building in Jefferson Street and furnishers it for the

offices of the headquarters of the Foundation. He also bought land in Culver Street for the

Museum new location. He engaged architects to this project and the drawings where

already made before he died - unfortr¡nately he died before he was able to fulfrll his

wishes.

On June 28, 1996, Dan Terra died afier sufering a stroke. As the sole residuary beneficiary
under his will, Terra Foundation v'as to receive $125 nillion.

ANSWER: Michaeli denies the allegations contained in this paragraph.

)< As the Jìrst step in a plan to seize control of Terra Foundation, Judith Terra immediately
attempted to trønsfer Dan Terra's probate proceedings from the Circait Court of Cook
County to l{ashington, D.C. After afwe-døy trial, the Chief Judge of the Probate Division
denied the motion to trønsfer, Jinding that the motion was without merit in law or fact.

ANSWER: Michaeli denies the allegation that the attempt to change the venue of the

hearing of the Estate matter, meant to close the Museum in Chicago. Dan Terra lived in

Washington DC 13 years of the last years of his life and that was the only reason for that

attempt. Michaeli denies that there wÍls a trial before the "Chief Judge of the Probate

Divisior¡" affirrratively stating that there is no "chiefjudge" of the Circuit Court of Cook

County, Probate Division, there being only one chief judge, a constitutional offlrcer, of

each of the circuit courts of the State of lllinois.

26. Judith Terra nact embarked on a scheme to seize tens of millions of dollars that Dan Terrø
int ende d for Terr a F oun dat i ort

ANSWER: Michaeli denies the existence of any "scheme" as alleged in this paragraph,

Michaeli knows from documents and other people that Dan Terra ordered his lawyer at

the time (Mr. James Collins), to establish a trust fund for Judith Terra's benefit and for

the benefit of his only grandson. Michaeli does not understand the purpose of these

allegations and denies the relevance of these allegations to this case.
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27. Under the prenuptial agreement between Dan Tena and Judith Terra, Judith Terra
was to receive $4.5 million in cash plus approximately $2.6 million in other
assets, for a total of $7.1 million.

ANSWER: Michaeli denies the numbers stated as they appear in the allegations in this

paragraph; Michaeli does not understand the purpose of these allegations and denies the

relevance of these allegations to this case.

28. Contrary to her promise in the prenuptial agreement, afier Dan's death, Judith Terrq
immediately /ìled an action challenging the prenuptial agreement and contesting Dan
Terra's wíll. Judith Tena sought for herself 843 million of the 8125 million bequest to
Tena Foundation.

A|ISWER: Michaeli denies the allegation that the action challenged the prenuptial

agreement and "Contrary to her promise". Michaeli denies each and every one of the

allegations contained in this paragraph; Michaeli does not understand the purpose of
these allegations and denies the relevance of these allegations to this case.

29. Judith Terrø's attempt to seize $43 million of Dan -Terra's bequest to Terra Foundøtion put
her in irreconcilable conflict with the interest of Terra Foundation and, therefore, with the
people of the State of lllinois as the beneJìciaries of the charitable trust created by Dan
Terra. As a result, Judith Tena was þrced to take u learre of absence as a director of Terra
Foundation.

ANSWER: Michaeli admits that there came a time when Judith Terra took a leave of

absence as a director of the Terra Foundation, from her own free will - that was after the

agreement between her and the Estate was agreed but not yet performed. The leave of

absence was taken because she could not perform any positive duty while being hostage

in the hands of the Foundation lawyer. That lawyer controlled the Foundation and almost

desüoyed it completely. Michaeli denies all remaining allegations. Michaeli does not

understand the ptrpose of these allegations and denies the relevance of these allegations

to this case.

30. The Tena Foundation hired Tyrone Fahner, former .Åttorney General of lllinois, and
Howard McCue III of Mayer, Brown & Platt as special counsel with respect to Judith
Terra's attempt to seize the 843 million bequest. Both Tena Foundation's special counsel
and the counsel þr Dan Terra's estate found that Judith Terra's claims lacked substantial
merit. However, to øvoid protracted litigation, the estate and Terra Foundation entered
into a settlement with Judith Terra whereby she received approximately 8l million more
than she was entitled to under the prenuptial agreement. This allowed Terra Foundation to
receive virtually all of Dan Terra's I 125 million bequest as intended under Dan Terra's
will.
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ANSWER: Michaeli admits that the Terra Foundation engaged Tyron Fahner and

Howa¡d McCue III of Mayer, Brown &, Platt with regard to the Estate of Dan Terra

including the legal claims raised by Judith Terra. Michaeli admits that Terra Foundation

and Judith Terra entered into an agreement settling Judith Terra's claims. Michaeli denies

all remaining allegations contained in this paragraph. The lawyers mentioned in this

paragraph mislead Michaeli on a number of issues. They failed to investigate the loss of
about $400 million by the Estate and the Foundation after the death of Dan Terra.

Michaeli adds that though "this allowed... $ 125 million" the Foundation never got this

money. Michaeli does not understand the purpose of these allegations and denies the

relevance of these allegations to this case.

3I Following the settlement of her claims agøiwt the Dan Terra's Estate, Judith Terra sought
reinstatement to her position as director of Tena Foundation Thereøfier, changes were
mqde within Tena Foundation and the Museum that were contrary to the best interests of
Terra Foundation and thereþre contrary to the public interest that was intended to benefit
from Terra Foundation

ANSWER: Michaeli admits that after Judith Terra and the Terra Foundation entered into

an agreement settling her claims, Judith Terra once again attended the board meetings of

the Terra Foundation; and admits that the major change that she supported in order to

strengthen the status of the Foundation in Chicago proved to be disastrous - entering the

Plaintiffs to the board. Michaeli denies all remaining allegations cont¿ined in this

paragraph.

?) Beginning in mid-1998, Judith Terra launched ø scheme to gain control of Tena
Foundation to carnt out her own agenda of closing Terra Museum in Chicago and moving
Terra Foundation to lVashington, D.C. Judith Terra owns a home in Washington, D.C. and
desires to move the Foundation there to obtain ø prominent place in the socíal circles of
Washington, D.C. Judith Terra believes that if she is able to move afoundation as large as

Tena Foundation to Washington, D.C., she would be able to estøblish herself in
Washingto4 D.C. as a large benefactor of the arts, thereby placíng herself in the elite
social circles of Washington, D.C.

ANSWER: Michaeli denies the existence of any "scheme" as alleged in this para$aph;

Admits that Judith Terra owns a home in Washington, D.C.; on 1998 Judith Terra

supported three people that other boa¡d members suggested for presidency of the

Foundation including one from Chicago. Michaeli likes to add that (knowing from first

hand) Mrs. Tena does not need any boost to her social life - she refuses more invitations

l0
16di-000386



then she accepts. This allegation is malicious and false. Mrs. Terra did more to the

Chicago Museum and initiated and sponsored more artistic events in Chicago, during the

last two years, then she did in her hometown. Mrs. Terra did her utmost to improve the

situation in the Chicago Museum even after this claim was filed. Michaeli denies all

remaining allegations contained in this paragraph.

33. To accomplish her scheme of seizing control of Terra Foundation, Judith Terua began
stacking Terra Foundation's Board with persons loyal to her alone. For example, Judith
Terra recommended and sought the election other friend Sen. Simpson to the Board. Sen.
Simpson becqme a director in mid-1999. At his first Board of Directors meeting in October
1999, Sen. Simpson announced to the Bosrd that his purpose þr being on Terua
Foundqtion's Board of Directors was "to protect Mrs. Terra's interests."

ANSWER: Michaeli denies the existence of any "scheme" as alleged in this paragraph;

Admits that Judith Terra supported Senator Allan K. Simpson for the position of director

of the Terra Foundation Board; admits that Senator Simpson became a member of the

Board in mid-1999; and regrets that the board contains along with some of the best

persons in this counby and the great City of Chicago two of the worst examples of
powerful businessmen persons coming from Chicago. Michaeli admits from hearsay that

Senator Sirnpson is quoted in the minutes as stating that his purpose for being on Terra

Foundation's Board was to "protect Mrs., Terra's interests;" and denies all remaining

allegations contained in this paragraph.

34. Prior to October 1999, Judith Terra orchestrated a plan to replace Arthur Hartman as
Terrø Foundation's president and chairman with her loyalist, Mr. Tucker. Although Terra
Foundation had been searchingfor a new presidentfor more than twoyears from outside
the Board of Directors, Judith Terra and her new allies on the Board replaced Arthur
Hartman as president and chairmanwith Mr. Tucker. As was later discwered, the decision
to place Mr. Tucker in the position of president and chairman was møde to further Judith
Terra's attempt to gain control of Tena Foundation ond to further her own agenda
contrary to the mßsion and intent of Dan Tena in creating Tena Foundation.

ANSWER: Michaeli admits that Tucker was elected to the position of President and

Chairman of the Terra Foundation Board of Directors in October L999; and denies all

remaining allegations contained in this paragrâph.

Mr. Tucker and Judith Terca further entrenched their power through the hiring of Donald
Ratner and the unauthorized uparaion of his authority within Terra Foundation. Mr.
Ratner was orígínally relained as a consultant to the Foundation on an interim bqsis.
During the January 25, 2000 meeting of the Board of Directors a motionwas made to give
Mr. Ratner the title of vice president of finance and sdministration. The Board members

35.
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present at the meeting voted in favor of the motion. However, because not qll Board
members were present, the motion was made subject to the røtification by each of the
absent Board members. In ø subsequent poll of Board members, the motionfailed to receive
unqnimous approval as required by the vote at the January 25, 2000 meeting. Nonetheless,
pursuant to Mr. Tucker's dictate, Mr. Ratner hqs continued to serve as a purported oficer
of Tena Foundation, and has taken directionfrom Board members loyal to Judith Tena.

ANSTWER: Michaeli admits that the Terra Foundation hired Donald Ratner as a

consultant to the Terra Foundation; and denies all remaining allegations contained in this

paragraph. Michaeli also remembers Buntrock saying to him in the Museum premises in

Chicago during an opening of a new exhibitior¡ that he was the one who brought h{r.

Ratner to the Foundation and as treasurer advised the board to establish Mr. Ratner's post

as well as bringing him to the job.

36. Judith Terra alsofurthered her scheme to gain control ofTerra Foundation by causing the
removal of the attornqts that had counseled and represented Terra Foundation since its
inception, hi 1982, Dan Teta asked James Collins, an attorney at the Iøw firm of BeIl,
Boyd & Lloyd, to act as both general counsel and an oficer of Terra Foundqtion. Coltins
served in the capacity of general counsel and secretary of Terra Foundation from 1978
until his removal in October 1999. He also served as treasurerfrom August 1996 through
October 1999. During this time, Collins had represented the interests of Terra Foundation
through many dfficalt issues, including Judith Terrs's attempt to confiscate 843 million of
Dan Terra's bequest to Terra Foundation.

ANSWER: Michaeli denies the existence of any "scheme" as alleged in this paragraph;

Lack of sufftcient knowledge to form a belief as to the truth of the allegation that from

1978 to October 1999 James Collins of the law firm of Bell, Boyd & Lloyd acted as

general counsel and, in one capacity or another, acted as an offrcer of the Terra

Foundation between 1978 and October 1999; Adds that it seems impossible that in 1982

Dan Tena asked... to act fron 1978...; Michaeli admits that from 1996 until his removal

Collins carried an unbelievable combination of duties, n¿rmely:

General counsel to the Foundation.
Treasurer of the Foundation.
Secretary of the Foundation.
Lawyer of the Estate of Dan Terra.
Special counsel the board of Lawter lnt.
Attended Mercury Finance boa¡d meeting as representative of Dan Terra
Estate with director authority and acting special counsel to the board.
Lawyer of Dan Terra and Judith Terra for 10 years - buying properly on
her name and advising her on numerous issues and yet counselor for the
Est¿te and the Foundation against her.
lnitiating this lawsuit against Judith Terra and cooperating with the
Plaintiffs to harm and create enoûnous damage to her and the Foundation.
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using privileged information he obtained as a lavryer to her and her
husband and the Foundation and reviling it to the plaintiffs and their
Attorneys. while doing it he lied constantly about facts and events.

Carrying these duties caused Mr. Collins a constant situation of conflict of interests but

rnore important, an unheard-of loss of money to the Estate and the Foundation - Just on

the face of it, here are some facts:

a) The Estate reported to the Tax Return Office (signed by Mr. James Terr4

the executor on9/24197) that the total gross value of the Estate, at the day

ofthe death of Dan Terra is $476,611,796.72;

b) The Estate managed to liquidate all its assets for $223 million. (Executor

final report 4120/2000);

c) Out of that amount the Estate managed to transfer $40 million to the

Foundation (6/29199) and will hansfer another $5.5 million. If the amount

that paid to Judith Terra (see paragraph2T above) $7.1 million is true - it
means that the whole arnount that was paid by the Estate to the two only

beneficiaries is $52.6 million.

d) $424 million of the original Estate value was lost or paid as fees, expenses

and debts.

e) The executor of the Estate, reported in his final report that $150 million

paid as debts and $22 million spent as fees and other expenses - this

means that the total amount that the Estate of Dan lost was $254 million;

Ð Mr. Collins and Mr. Fahner reported that the Foundation lost $82 million

during the first seven months after the death of Dan Terra.

g) Under the 7 hats that Mr. Collins had on his head, the Foundation by its

own and through the Estate lost about half of its value - at least

s336 illion.
h) The number of $125 million stated above in paragraphs 24 and 28 is an

invention that came out from wild imagination orpure lie.

Michaeli denies any connection to any of the boa¡d actions but would wonder if the board

would not put an end to this individual activity and that the loss of so much money would

not be investigated.
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Michaeli admits that Collins represented the Terra Foundation with regard to Judith

Terra's claims relating to Dan Terra's Estate; and denies all remaining allegations

contained in this paragraph.

37. Defendants next forced the resignation of Tenø ' Foundation's special counsel, Ty Fahner
and Howard McCue III of Mayer, Brown & Platt. Terra Foundation hired Mayer, Brown &
Platt as special counsel when Judith Terra sued Dan Terra's estate þr the $43 million
residual bequest lo Terra Foundation. Mayer, Brown & Plan also represented Terra
Foundation in connectionwith its interests in the now defunct Mercary Finance Company.

ANSWER: Michaeli admiæ that Tena Foundation hired Mayer, Brown & Platt as

special counsel to the Foundation with regard to Judith Terra's claims relating to Dan

Terra's Estate; admits that Mayer, Brown & Platt also represented Terra Foundation in

connection with its interests in the now-defunct Mercury Finance Company; and denies

all remaining allegations contåined in this paragraph.

38. Specifically, on or about August II, 2000, Mr. Ratner, acting in his ultravires capacity at
the direction of Defendants, told Mayor, Brown &. Platt that Tenø Foundatìon would not
pay its fees for any time incaned in dealing with or responding to any issues not
specifically requested by either Mr. Tucker or Mr. Ratner. Mryer, Brown & Platt rejected
this ørrangement recognizing that it would be contrary to its duties and obligations as
special counsel to Terra Foundation and ìts directors. In resigning its position as special
counsel to Terra Foundation, Mayer, Brown & Platt stated in a letter to Mr. Tucker:
In our original engagement letter of December Il, 1996, sent by luß. Ahrweiler and
ourselves, the Foundation requested that we act as special counsel to the Foundation. It
was clear that the client was the foundation, not merely its President and Chairman. That
letter also made clear that we were to provide legal advice and representation to the Board
of the Foundation As special counsel, we hove worked with three diferent Chairmen, a
number of board members, staf and counsel. We owe professional obligations to the
institution qnd all of its directors. It would not be consistent with our professional
obligations to decline to respond to the concerns ofdirectors.
(Emphasis added) (See August 18,2000 Leuer, attached hereto as Exhibit 4).

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

allegations contained in this paragraph.

39. Infurtherance ofher plan to seize control ofTerra Foundation, Judith Terra, Mr. Tucker
qnd Sen. Simpson have ignored the requírements of Terra Foundation's by-laws regarding
managemenl of Tena Foundation Article III, Section I I of the by-laws provides thqt the
executive committee is to operate Terra Foundqtíon between the quarterly Board of
Director meetings. (See ByJm,s of Terra Foundøtion, aftached hereto as Exhibit 5, at
Article IV, Section 9). With fev, æceptions relating to brínging in new counsel for Tena
Foundatiory issues were not brought beþre the *,ecutive committee. By not havíng
meetings of the æecttive committee, Judith Terua, Mn Tucker, Sen. Simpsonwere able to
control the operations of Tena Foundationfor their own benelìt, contrary to the provisions
of the by-løws.
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40.

ANSWER: Michaeli denies the allegations contained in this paragraph.

Judith Terra, Mr. Tucker, Sen. Simpson hqve also consulted with and takcn advicefrom Mr.
Michaeli. Mr. Michaeli has been making decisions þr Teta Foundation even though he is
not an oficer or director of Terrø Foundation, or even øn employee. Mr. Michaeli's only
connection to Terra Museum is his relationship with Judith Terra.

ANSWER: Michaeli denies the allegations contained in this paragraph.

41. Judith Terra also began treating the ort collection of Terua Foundation as tf it were her
own personal property. Judith Terra ordered that art from the collection held by Terrø
Foundation be transported form the Giverry Museum to her personal residence. The
curator of the Giverny Museum objected to øny piece of the collection leaving the Giverny
Museum. However, al Judith Terra's directioç Mr. Tucker ordered the carator of the
Giverry Museum to transport the art to Judith Teta's residencefor her personal use.

ANSWER: Michaeli denies the allegations contained in this paragraph; Michaeli was

present in the one time event when three painting where brought to Judith Tena's

residence in France, by guards of the Giverny Museum accompanied by the director of

the Museum for a three-hour time period, so that art could be included in a videotape for

a television program to promote the Giverny Museum and the Terra Foundation, which

art was safely returned to the Giverny Museum after the videotaping. That videotape

speaks for itself and could show the malicious nature of this allegation.

42. Under the control of Judith Teta, Mn TuckBr, Sen. Simpion and Mr. Michaeli, substqntial
waste qnd mismanagement has occttned which jeopardizes the continued viability of Terra
Museum. This wøste and mismonagement includes, but ß not limited to, thefollowing:
a. Grossly mismanaging Terra Museum in a manner that has resulted in the loss or

turnover of almost half the employees, including k4t persons responsibleþr Terra
Museum's day+o-døy operations and continued success;

b. Causing the primary indíviduals in charge of secarity at Terra Museum to quit
resulting in an inu.perienced and understafed secttrity staff, and jeopardizing the
security of the 8100 million of art displayed and collected at Tema Museum;

c. Permitting a director of Terra Foundation to engage in a conflict of interest in
representing Terra Foundation at art auctions while, on ínformation and belief,
representing the interests of privøte clients at the sqme auction;

d Expending signiJìcant monies on the purchases of mt without obtaining the input
or apprwal of the Board of Directors or the Collections Committee charged with
the responsibility of advising the Board of Directors on issues iwolving art
acquisition;

e. Attempting to funade the D4 Endowment restricted to educational purposesþr the
unauthorized purpose of acquiring art;

f Bypassing the lawfully elected Executive Committee operating Terra Foundation
and Terra Museum;

g. Wastefully incating qcessive legal fees by retaining inæperienced counsel in
r epl acement of Terr a Foundation's long-standing couns el ;

h. Misusing the art collection of Terra Foundatíon þr Judith Terra's own personal
use and in a manner that placed the collection in danger and ieopardy; and
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I. Allowing Mr. Michaeli to participate the mønagement, control and operation of
Terra Foundation and Terra Museum.

ANSWER: Michaeli denies each and every allegation contained in this pamgraph.

43. Members of the Board of Directors høve repeatedly questioned the msnner in which Mr.
Tucker, Jud¡th Terra and Sen. Simpson hqve been operating Terra Foundation in the past
year. For example, on March 2, 2000, Margaret Daley wrote to John Nefi Director of
Terra Museum, regarding the significant problem occaning at Terra Museum as a result of
the high turnover of køy employees. Speci/ìcally, Mr* DalEt stated:
Having just returnedfrom out of town, I am disheartened about the nws concerning Ginny
Spindler. Joh4 Ginny worked tirelessly on the School Resource Guide. I was very
impressed with her work and Rachel's as well. In fact, without their Herculean eforts, it
would not have been a worthwhile publication. In fact, it would have been on
embarrassment to the Foundation. Your letter to Ginruy was, from my point of view, unkind
and uncalled for. It distressed me to see people treated in such a manner. In my working
vith her on education issues, I believe she has alwrys gone "above and bøyond" her
dulies.... I couldn't leave without letting you and the Board know my feelings and deep
concen s,
(See March 2, 2000 Letter, attached hereto as Exhibit 6)

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

"--t"t*ontained 
in this paragraph;

44. Other members of the Board of Directors, including Buntroclt as well employees of both
Terra Foundation and Terra Museum have repeatedly and vigorously challenged the
manner and lack of direction in which Terra Foundation hqs been operated and managed
under the direction of Mr. Tucker. (See Arthur A. Hartman letter dated November 7,1999,
attached hereto as Exhibit 7).

ANSWER: Michaeli admits that Exhibit 7 to Plaintiffs' Complaint is a letter from Arthur

Hartman; and denies all remaining allegations contained in this pamgraph.

45. On inþrmation and belief,, the pattern of mismanagement and wsste occltrring at Terra
Museum ß corscious efon on the part of Judith Terra, Mn Tucker and Sen. Simpson to
cause the failure of Terra Museum in Chicago to justify closing Terra Museum in Chícago
and moving Terra Foundation from Chicago to Washington D.C. for their own ' purposes
qnd in utter disregard for the people of lllinois intended to benelit from Dan Terra's
museum andfoundation.

ANSWER: Michaeli denies all allegations contained in this paragraph.

Despite the fact that Terra during hß life had rejected any suggestion of mwing Terra
Museum from Chicago and therefore depriving the people of the State of lllinois of the

charitable trust that he had created, Judith Tena has never abandoned her personal
scheme to close Terra Museum in Chicago and move Terra Foundation to Washington,
D.C. In the last yeør, øfier Mr. Tuckpr obtained the position of president ønd chairman,
Judith Terra, Mr. Tucker and Mr. Michaeli have been actively seeking to close Terra
Museum in Chicago.

46.
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ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

allegations cont¿ined in this paragraph;

47 To îhis end, and ín breach of their fiduciary duties to Tena Foundation and the people of
Illinois, Judith Terra and Mr. Tucker have engaged in negotiations relating to a merger or
ffiIiation between Teta Foundation and The Corcoran Galtery of Art in llashington, D.C.
("the corcoran"). As part of the proposed merger of afiliation, certain positions on the
Board of The Corcoran would beJìlled by individuals on the Board of Directors of Terra
Foundation Also, the proposal provides that the president and chairman of Terra
Foundation, Mr. Tucker, would assume the position ofvice-chairman of The Corcoran.

ANSWER: Michaeli lacks knowledge sufücient to form a belief as to the truth of the

allegations contained in this paragraph;

48. The otterqll plan and method whereby Judith Terra and llr. Tucker would secure their
mission of obtaining prominent positions in Washingtoç D.C., in breach of their fiduciøry
duties to the people of lllinois, was clearly evidenced at the recent Board of Directors
meeting held on August 24,2000. There, Mr. Tucker made cleør that it was his intention to
close Terra Museum in Chicago. Mr. Tucker stated that under his thinking, there were
potential problems with the continued operation of the museum in Chicago. Mr. Tucker
reent to state clearly and unambiguously, the best way to møimize our resources andfulfilt
our mission is to align with another institution, close the Chícago museum and focus on
Giverny and educational initiatives of the Foundation.
(Emphasis added) (See Minutes of August 24, 2000 Board of Directors Meeting, attached
hereto as Exhibit 8, p. 2). Infact, many of the "problems" with the chicago mltseum were of
the Defendants' own making.

Aì{SWER: Michaeli lacks knowledge suffrcient to foim a belief as to the truth of the

allegations contained in this para$aph;

49. Buntrock objected to Mr. Tuckerß improper interpretation of the mission of Terra
Foundation and stated that the closing of Tena Museum in Chicago hqd nqer been
discassed or considered by the fulI Board of Directors. Mr. Tucker agreed that this critical
issue had nwer been discttssed by thefull Board of Directors, but stated that a decision had
already been reqched to close the Terra Museum in Chicago. According to Mr. Tucker, the
Strøtegic Planning Committee was prepared to make a recommendation on this issue to the
Board of Directors. Mr. Tucker stated that the Board of Directors 'deJìnitely" must make a
decßion on the closing of the Chícago museum during the annual Board of Directors
meetíng in September 2000.

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the tuth of the

allegations contained in this paragaph;

50. In coniunction with their overall plan, Judith Terra and Mr. Tucker have attempted to create the
impressíon that Terra Museum in Chicago needs to be abandoned as a mission of Terra Foundation.

ANSWER: Michaeli denies all allegations contained in this paxa$aph.
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51. Notice was mailed to the directors informing them that the annual BoarC of Directors
meeting of Terra Foundation was scheduled for Tuesday, September 26, 2000 in France.
Although various events and committee meetings were scheduled to occur between
September 23/2000 and September 26, 2000, the annual meeting of the Boørd of Directors
was scheduledþr September 26, 2000.

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

allegations contained in this paragraph;

52. As set forth in the agenda for the annual Board meeting that wss distributed to each Board
member, the election of oficers and directors for the upcoming year was to be held during the September
26, 2000 meeting (See Agenda þr September 26, 2000 Board of Directors Meeting, øttached hereto qs
Fxhib¡t 9)- As setforth in the agenda, the elections were to occar and then the chairman of each committee
would malre a presentation to the Board. Qd.) As indicated in the agenda, Mr. Buntrock was scheduled to
give a presentøtion to the Board as the chairman of the finance and investment committee immediately
subsequent to the election of the directors ønd fficers.

ANSWER: Michaeli admits that Exhibit 9 to Plaintiffs' Complaint is the Agenda for the

September 26,2000, Meeting of the Board of Directors of Tena Foundation; admits all

allegations contained in this paragraph consistent therewith; and denies all allegations

contained in this paragraph inconsistent therewith.

53. The Defendants høve now contrived a plan to ensure that the directors are elected with the
uception of Buntrock Defendants intend to see that Buntrock is not retained as a director
in order to allow them to more easily accomplish their unlawful personal objective of
closing the museam in Chicago and moving Terra Foundation to Washington, D.C.
Buntrock has recognized Defendants? eforts ønd has continued to question the Board's
authority to move the charitøble assets of the people of the State of lllinois to ltlashington,
D.C. in contravention of the Board'sJìduciary duties to the people of lllinois.

ANSWER: Michaeli denies all allegations contained in this paragraph regarding

purported unlawful conduct or conduct in breach of fiduciary duties owed to Terra

Foundation; denies participating in the contrivance of any plan regarding the composition

of Terra Foundation's Board; and denies all remaining allegations contained in this

pafagraph.

54. Plaintifs have just recently learned of the Defendants' improper plan to remove Mr.
Buntrock from the Board of Directors- Subsequent to the disseminatíon of the agenda þr
the September 26, 2000 meeting of the Board of Directors, and only days prior to the
directors leavíng for France, Mr. Ratner was directed to send a lelter to all directors,
without any consultation, informing them that a 30-minute Board of Directors meetingwas
schedaledfor September 24, 2000, two doys prior to the properly noticed and scheduled
meeting of the Boord of Directors. (See September 15, 2000 Letter, attached hereto as
fuhibit I0). This improperly noticed meeting has been scheduled because Defendants will
not hqve a sfficient number of directors availoble on September 26, 2000 to remove Mr.
Buntrockfrom the Board ofTerra Foundation.
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ANS\ÄIER.: Michaeli lacks knowledge sufficient to form a belief as to what Plaintiffs

"have just recently leamed"; admits that Exhibit 10 to Plaintifß' Complaint is a

September 15, 2000 merno from Ratner to the Board of Directors; admits all allegations

contained in this paragraph consistent with the terms of Exhibit 10; denies all allegations

inconsistent therewith; and denies all remaining allegations contained in this paragraph.

J5. Defendants' attempt to hold the elections þr directors and/or fficers at a Special Meeting
of the Board of Directors on september 24, 2000, is violative of the by-laws of Terra
Foundation þr at least two reasons. First, Ratner does not have the aathority to provide
notice of a meeting of the Board of Directors as he is not the secretary of Terra
Foundatio4 nor is he even a duly elected oficer or director. Pursuant to the by-løws of
Terra Foundation, only the secretary of Tema Foundation is empowered to provide notices
required under the byJaws. (Frhibit 5, Article IV, Section 9). ArA attempt by Ratner to send
notice of a meeting of the Board of Directors constitutes an ultra vires act.

ANSWER: Michaeli lacks knowledge sufficient to form a belief as to the truth of the

allegations contained in this paragraph;

56. Second, under the by-løws an election of the oficers and directors may occur only øt one of
two occøsions. First, the election mry take place øt the qnnuql meeting of the Board of
Directors. Second, f the election is not held at the scheduled annual meeting, a special
meeting mry be held subsequent to the ønnual meeting. (Id. at Article III, Section 3). The
byJaws provide no authority for the holding of electioru of offcers or directors prior to the
scheduled annusl meeting. For this additional reaso4 Defendants' qttempt to hotd the
elections of directors and oficers at the improperly noticàd meeting on September 24, 2000
constitutes an ultra vires act, as well as a clear breach of their fiduciary duty to Terra
Foundation and the people of the State of lllinois.

ANSWER: Michaeli admits all allegations contained in this paragaph consistent with

the terms of the Terra Foundation's Bylaws; denies all allegations inconsistent therewith;

denies participation in any attempt to hold the election of the directors and offrcers of the

Terra Foundation outside of the terms of the Terra Foundation's Bylaws; and denies all

remaining allegations contained in this paragraph.

57, Without relieffrom this Court, Defendants will carry out their improper plan to ensure that
Buntrock does not remqin as a director ønd oficer, to close the Terra Museum in Chicago
and to undermine the efort of the other directors to ensure that Jìduciary duties to the
Terra Foundation, and its beneJìciories - the people ofthe State oflllínois - arefollowed.
The Defendants' plan is motivated by their own self-interests and desires, and inconsistent
with their fiduciary obligations as directors of a charitable trust intended to benefit the
people of lllinois.

ANSWER: Michaeli denies each and every allegation contained in this paragraph.
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60.

i8. Moreover, if Defendants are permitted to carn' out their plan to remove BuntrocLe there is
a real and serious danger that other members of the Board of Directors will resign their
positions thereby leøving the Terra Foundation in greatjeopardy, andleavingthe people of
Illinois wíthout protection on the Board Once Buntrock and other similar "obstructionisi,,
directors are removed or resign, Defendants will have no opposition to carrying out their
plan of depriving the people of lllinois of the public trust created over twenty years ago by
Dan Terrafor their benefit.

ANSWER: Michaeli denies each and every allegation contairìed in this paragraph.
Michaeli do agree that the people of Illinois needs protection but not from the
Defendants....

59.

COWTI
(Declaratory RelieJ)

Plainliffs repeat and reallege the allegøtions contained in Paragraplu I through 58 of this
Complaint as thoughfully setforth in this Parograph 59.

AlttS\ilER: Michaeli repeats and realleges his answers contained in Paragraphs I through

58 above as and though fully set forth in this Paragraph 59.

By and through the creation Tena Foundation as a not-for-profit lllinois corporation, Døn
Terra intended that a museum of American art be operated in the Chicago ffea to be held
in trustfor the benefit of the people of the State of lllinois.

ANSWER: Michaeli denies the allegation contained in this paragaph.

61 At various times after the creation of Terra Foundation, Terra reafirmed his mission of
operating a museum in the Chicago areaþr the benelìt of-the people of lllinois through the
collection of American art and education generally of the public on the issue of American
art.

ANSWER: Michaeli denies the allegation contained in this para$aph.

The Board of Directors of Terra Foundation are the trustees of the charitable tntst created
by Dan Terra responsible to the people of lllinoß as the beneJìciaries of the public trust.

AIISWER: To the extent this paragraph states a legal conclusion, Michaeli denies those

allegations; and denies ¿ll ¡srnaining allegations contained in this paragraph.

As directors of Terra Foundation, Plaintffi Buntrock and Gidwitz, as well as mqny others,
have donated their time, eforts and resources to accomplish the goals and mßsion started
ovet twenty years ago by Tena.

AI\SWER: Michaeli denies the allegations contained in this parag¡aph.

Pløintffi øs direc'tors of Tena Foundation have a fiduciary duty and an obligation to
protect Terra Foundationfrom wøste and mismanagement caused by Defendants.

62

63.

64
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ANS\\ER: To the extent this paragraph states a legal conciusion, Michaeli denies those

allegations; admits that he believes that the Plaintiffs owe fiduciary duties to the

Foundation, which duties include protection from waste and mismanagement; and denies

all remaining allegations contained in this paragraph.

65. Plaintffi as direclors ofTerra Foundation have afiduciary duty and an obligation to see
that Terra Foundøtíon contínues to carry out the míssion þr whích it was started for the
benef;t of the people of lllinois.

ANSWER: To the extent this paragraph states a legal conclusion, Michaeli denies those

allegations; admits that he believes that all directors of the Terra Foundation owe

fiduciary duties to the Foundation, which duties include to ensure that Terra Foundation's

mission is carried out; and denies all remaining allegations contained in this paragraph.

66. By virtue of their positions as directors and/or oficers of Terra Foundation, Judith Teta,
Sen. Simpson and Mn Tucker owedfiduciary duties to the Teta Foundation and the people
of lllinois to protect the charitable assets of Terra Foundation and to act in their interests
by furthering the charitable purpose and mission started by Terra more than twenty years
ago.

ANSWER: Michaeli admits that all the directors and ofñcers of Terra Foundation owe a

fiduciary duty to the Foundation to protect its assets and to act in the best interests of the

Foundation; and denies all remaining allegations contained in this pamgraph though they

are not directed to him.

67. Notwithstanding their Jìduciary duties to the people of lllinois to further the charitable
purpose and mission started by Dan Terra more than twenty years ago, Judith Tena, Sen.
Simpson and Mr. Tucker used their positions as directors and/or ofrcers of Terra
Foundation to intentionally mismanage Terra Museum in Chicago to further their own self
interests in closing Terra Museum in Chicago and moving Tena Foundation to
Washington, D.C.

ANS\WER: Michaeli denies each and every allegation contained in this paragraph.

Theforegoing improper conduct of Judith Teta, Sen Simpson und Mr. Tucker has caused,
andwill continue to cause, irreparable harm to Terra Foundation, and irreparable harm to
the people of lllinois as the beneficiaries of the public tnut established for Terra Museum
in Chicago as a unique centerfor American art.

ANSWER: Michaeli denies each and every allegation contained in this paragraph.

69, Plaintifs have no adequate remedy at lqw.

ANSWER: Michaeli denies each and every allegation cont¿ined in this para$aph.
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72.

70. An actual controversy exists between the parties hereto concerning Teta Foundation's
obligation and purpose to maintain q museum in the Chicøgo ørea for the benefrt of the
people of lllinois-as originally intended by Dan Terra at the time of the creation of Terra
Foundation.

ANSWER: Michaeli denies each and every allegation contained in this paragraph.

COWT II
(Statutory Ultra Vires Acts)

71. Plaintffs repeqt and reallege the øllegations contsined in Poragraphs I through 70 of this
Complaint as thoughfully setforth in this Paragraph 71.

ANSWER: Michaeli repeats and realleges his answers contained in Paragraphs 1 through

70 above as and though fully set forth in this Paragraph 71.

The above acts and conduct of Defendants have been taken without lawful authority,
capacity, or power qndwill continue unless enjoined.

ANSWER: Michaeli denies each and every allegation contained in this paragraph.

73 Section I A3. I 5 of the General Not for Profit Corporation Act of 1986 øllows this Court to
enj oin D efendants' unl øtfu I a cts.

AI\ISWER: To the €xtent the allegations of this paragraph accurately state the provisions

of the Illinois General Not For Profit Corporation Act, Michaeli admits all allegations

consistent therewith, denies all allegations inconsistent 
-therewith; 

and answering firther,

denies having engaged in any unlawful acts towards Terra Foundation.

74.

COUNT III
(Breach of Fiduciary Duty)

Plaintifs repeøt ond reallege the allegøions contqined in Paragraphs I through 7 j of this
Complaint as thoughfully setþrth in this Paragraph 74.

AI\ISWER: Michaeli repeats and realleges his answers contained in Paragraphs 1 through

73 above as and though fully set forth in this Paragraph 74.

75. By virtue of their positiont as direclors and/or ofrn s of Terra Foundation, Judith Terra,
Sen Simpson and Mr. Tucker owed lìduciary duties to the people of lllinoß to act in their
interests by furlhering the charitable purpose and mission started by Dan Terra more than
twenty years ago.

ANSWER: To the extent this paragraph states a legal conclusion, Michaeli denies those

allegations; denies the inferential allegation contained in this para$aph that the charitable

purpose and mission of Terra Foundation is solely to benefrt the people of the St¿te of
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Illinois and, accordingly, denies that ofñcers and directors of Terra Foundation owe any

fiduciary duty to the people of lllinois, affirmatively stating that Tena Fourdation's

Bylaws, its Aticles of lncorporation, the Illinois Not For Profit Corporation Act

specifically state its purpose is to, among other things, benefit "a glowing art public ... in

the United States and abroad."

76. Defendants Judith Terrq Sen Simpson and Mr. Tucker breached their fiduciøry duties by
acting in ct manner that wqs intended to funher their own personal interests to the
detriment of the people of lllinois as the beneficiaries of the chøritable trust. Defendants
improper conduct included, but is not limited to, thefollowing acts:
cL Mismanaging Terra Museum in Chicago to create the impression that the mussum

needs to be closed;
b. SeeHng to close Terra Museum in Chicago and transþ the ørt to some other

Iocation outside of lllinois to fimher their own personal goals;
c. Attempting to defeat Buntrock's re-election as director to enable Defendants to

cørry out their plan of moving or transfening Terra Museum from Chicago to a
location outside of lllinois contrqry to lllinois law;

d. Contrøry to the by-løws of Terra Foundation, attempting to improperly reschedule
the votefor the election ofdirectors to ensure that Defendønts hqve enough votes
to defeat Buntrock's nominstion and therefore further their personal agenda to the
detrimenÍ of the intended beneficiaries of Terra Foundation.

ANSWER: Michaeli denies each and every allegation contained in this paragraph.

Theforegoing breaches of fiduciary duty of Judith Terra, Sen. Simpson and Mr. Tucker
høve causey' and will continue to cause, ineparable harm to Terra Foundation, and
irreparable harm to the people of IIIínoß, as the beieficiaries of the public nust by
endangering thefuture of Terra Foundation and the continuedviability of Tena Museum in
Chicøgo as a unique centerfor American art.

ANS\ryER: Michaeli denies each and every allegation contained in this pamgraph.

78. Plaintffi hsve no ødequate remedy at law.

AIïSWER: Michaeli denies each and every allegation contained in this para$aph.

COUNT IY
(Inducing A Breach of Fiduciary Duty)

79. Plaintifs repeat and reallege the allegations contained in Paragraplts I through 78 of this
Complaint as thoughfully setforth in this Paragraph 79.

ANSWER: Michaeli denies each and every allegation contained in this para$aph.

77.
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81

80. As set forth more fully above, Defendants Judith Terra, Sen. simpson and Mr. Tucker
breached theirfiduciary daies by acting in a manner thai wqs intended tofurther their own
personal interests to the detiment of the people of tllinois as the beneficiaries of the
charitable trust established by Dan Teta. Defendants improper conduct included, but is
not limited to, thefollowing acts:
a. Intentionally mismanagíng Terra Maseum in Chicago to create the impression that

the museum needs to be closed;
b. Seeking to close Terrø Museum in Chicago and trønsfer or re-establish the

museum to lítashington, D.C. or some other location outside of lllinois to further
their own personal goals;

c. Attempting to defeat Buntrock' s re-election as director to enable Defendants to
catry out their plan of fitoving or ftansferring Terra Maseum from Chicago to a
location outside of IIIinois;

d. Auempttng to improperly reschedule the votefor the electlon of dtrectors to ensure
that Defendants hæe enough votes to defeat Buntrock's nomination and thereþre
further their personal øgenda to the detiment of the intended benetìciaries of
Terra Foundation

ANS\ilER: Michaeli denies each and every allegation contained in this paragraph.

Defendønt Mr. Michaeli colluded with Judith Terra, Sen. Simpson and Mr. Tucker in
committing breaches of fiduciary duty, or otherwise induced or participated in their
breaches of duty to Terra Foundation and the people of lllinois as the various ways,
including, but not limited to thefollowing:
q. Knowingly pro'viding advice to Judíth. Ten4 Mr. Tucker and Sen.- Simpson that

was contrary to the fiduciary duties owed by them as directors of Terra
Foundation;

b. Acting with Judith Tena, Mn Tucker and Sen. Simpson to make decisions þr
Terra Foundation in controvention of the by-laws of Terra Foundation;

c. Advising Judith Terra, Mr. Tucker and Sen Simpson to take action relating to
Terra Foundation that constituted waste and mismanagement in an attempt to
justfy the closure af Tera Museum in contravention of their fiduciary duties to
Tena Foundation and the people of lllinois;

d. Colluding with or advising Judith Terra, Mr. Tucker and Sen. Simpson in the
decision to replace Jin Collins and the law firm of Bell, Boyd & Lloyd in order to
gain control over lhe operations of Terra Foundation for their own improper
purpose in contrøvention of their fiduciary duties to Terra Foundation and the
people of lllinois;

e. Colluding witla advising or participating in the plan to remove Mr. Buntrockfrom
the Board of Directors in order to remove opposition to their plan to close Tena
Museum in Chicago and move Terra Foundation to llashington, D.C. in
contravention of their fiduciary duties to Terra Foundation and the people of
Illinois;

AIYSWER: Michaeli denies each and every allegation contained in this paragraph.

Michaeli never attended any Foundation boa¡d meeting or its comities. Never asked to

give advice or volunteered any advice to any boa¡d member. Further more:

a) ln view of the cuffent events and the enofinous damage that the Plaintiffs are doing to

the city of Chicago, the people of lllinois, the Foundation, the Defendants and other

board members, and mostly to the geat legal system of this great country and state

24

16di-000400



just by using the enormous power of their wealth (compared to the total inability of
all other board members in this respect) Michaeli regrets today that he did not have

the courage and or the power to advise, nor did he give advise, to any of the board

members, to remove Mr. Collins, his client Buntrock and their big supporter Gidwitz

- long time ago.

b) Michaeli found out about the past of Mr. Buntrock and Waste Management and the

fact that Buntrock is a client of Bell, Boyd & Lloyd only after the frling of this

complaint.

c) Michaeli never thought that Mr. Collins should be removed from the board before a

fi.rll investigation of his activity was preformed. Instead, the board did let him step

aside - He came back to the scene through this complaint and this may do the justice

that was not done when he left the Foundation.

d) If the Honorable court will leam about those board members that do not cooperate

with the Plaintiffs, their values, integrity, determination and personal weight - The

Court will know the absurdness of these allegations.

e) Even the Plaintiffs don't claim that decisions where not made by majority - this

means that Michaeli has a kind of magical power that works over people like [.
Tucker - (world authority on A¡t and Lnpressionist painters), Senator Alan Simnson

- (Old Cowboy from Wyoming), Mrs. Helene Ahrweiler ' the former head of the

Sorbonne and the Pompidou Center (Old Greek & French resistance worrier), Dr.

Theodore Stebbins world authority on Art and American Painters (long time

teacher), Mr. Jack Andreani - former Ambassador of France to the US (long time

leader and great statesman in his county), Mrs. Stephanie Marshal - head of one of

the most important education centers of lllinois, and Judith Terra - Whose strong

cha¡acter described largely in this complaint (the cofounder of the French Museum

the person who did not waste a second working for this Foundation and mostly the

Chicago Mtrseum). Nobody on this board did more to carry on the legacy of Dan

Terra than her. Especially the effort'that Dan himself gave-up before his death -
saving the Chicago Museum up to the point that the whole Foundation is in jeopardy

because of this false absurd complaint.

Ð Where is the long planned'oscheme"?
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- After the death of Dan Terra, the death of Mr. Archibald, and the

resignation of Mr. James Terra not one board member was from Chicago.

It was Mrs. Terra that supported the joining of four members from Illinois

(the Plaintiffs, Mrs. Daley & Mrs. Marshal).

- After two long years of a presidential search, Ambassador Hartman

admiued that he failed (Michaeli knows these facts from learning and not

from first hand) It was Judith Terra that warmly supported Ambassador

Harhnan idea to appoint Mrs. Marshal as president. Mrs. Marshal was

brought to the board by M¡. Buntrock... and is an Illinois citizen - guess

who rejected this idea - Mr. Ronald GidwiE.

- Mrs. Terra did not bring or initiate the joining of any other board member

except Senator Simpson (the last on boa¡d - about one year ago).

- It was Senator Simpson himself that was aware of the impossible situation

of the board with such counsel that conholled everything in the

Foundation. Knowing how important to Mrs. Terra the Foundation, its

original goals and the legacy of her husband he felt that she needs his help

to guard her goals that are identical to those of the Foundation - against an

evil power that threatens to destroy it completely.

- It was Mr. Collins himself and his holding so many duties that caused his

resignation. He chose to leave his counseling job when he was removed

from the positions of freasurer and secretary. He left a board meeting in

the middle and did not give the Fotmdation any other choice but to change

the counseling firm.

- No "scheme" but objective events lead to the removal of the law frm,

g,) Michaeli lacks information about the idea to close the Chicago Museum and cannot

contribute to this issue. From a professional point of view it seems that this case is not

about an attempt to remove the Museum and the Foundation from its current location.

It is about preventing a legal board from discussing it.

The conduct of Mr. Michaeli has caused, and will continue to cøuse, damage to Terra
Foundation and the people of lllinois. If the conduct of Mr. Michaeli is not stopped, the
public trust created by Dan Terra møy be destroyed to the detriment of the people of
IIlinois.

82.
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ANSWER: Michaeii denies each and every allegation contained in this paragraph.

FIRST AFFIRMATTVE DEFENSE

Plaintiffs Bunhock and Gidwitz' complaint fails to state a claim upon which relief can be

granted.

SECOND AFFIRMATTVE DEFENSE

Plaintifls Buntrock and Gidwitz lack standing to assert claims belonging to the Terra

Foundation, which claims may be brought only as a derivative action.

THIRD AFFIRMA'TTVE DEFENSE

Plaintiffs Buntrock and Gidwitz lack standing to assert claims belonging to the people of
the St¿te of lllinois, which claims may be brought only by the Illinois Attorney General.

FOTJRTH AFFIRMATIVE DEFENSE

Plaintiffs Buntrock and Godwit's complaint fails to state a claim under the Illinois Not

For Profit Corporation Act for failure to allege willful and wanton conduct.

FIFTH AFFIRMATWE DEFENSE

Plaintiffs Buntrock and Gidwitz'complaint fails to state a claim in as much as it fails to

allege with particularity any purported ultra vires acts.

SD(TH AFFIRMATTVE DEFENSE

Plaintiffs Buntrock and Gidwitz' complaint fails to state a claim in as much as the

conduct alleged is protected by the business judgment rule.

WHEREFORE, Defendant Naftali Michaeli respectfully requests this Court to enter

judgment in his favor and against Plaintiffs Dean L. Buntrock and Ronald Gidwitz, and

grant such other and further reliet as the Court deems appropriate.

Respectfully submitted, NAFTALI MICHAELI,
DATED: January 8,2001
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3263 N STREET, NW, WASHINGTON, D.C. 2OOO7

TEL. 202-337 -1911, Fax. 202-3 42-3 t6Z
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOJS /-
COUNTY DEPARTMENT, CHANCERY DIVTSIO

-C)
,lltt

DEAN L. BLTNTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

)
)
)
)
)
)
)
)
)

)

)
)
)
)
)
)
)
)
)
)

)

)

)
)
)
)
)
)
)
)
)
)
)

---=-

-t.- ,
j,'l

JUDiTH TERRA, a Director of the Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOLTNDATION FOR THE ARTS, an Illinois
Not-For-Profi t Corporation,

Defendants.
No. 00 CH 13859

THE PEOPLE OF THE STATE OF ILLINOIS CX

rel.JAMES E. RYAN, Attorney General of Illinois,
Hon. Dorothy Kirie Kinnaird

P I ai r-rti ff- I ntervenor,

JUDiTH TERRA, a Director ofthe Terra Foundation
forthe Arts, PAUL HAYES TUCKER, aDirectorof
the Terra Foundation for the Afts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an Illinois
Not-For-Profi t Corporation,

Defendants.

DEFENDANTS JUDITH TERRA'S, PAUL HAYES TUCKER'S
AND ALAN K. SIMPSON'S FIRST REQUEST

FOR PRODUCTION OF DOCUMENTS

Defendants Judith Terra, Paul Hayes Tucker and Alan K. Simpson (collectively

V

"Defendants"), by their attorr.reys, Shefsky & Froelich Ltd., pursuant to Illinois Supreme Court
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Rules 213 and214 and pursuant to Circuit Court Order of January 2,2001, hereby direct Plaintiffs

Dean L. Buntrock. Ronald Gidwitz and the People of the State of Illinois ex rel. James E. Ryan,

Attorney General of Illinois to produce the following documents and materials within 7 days of

service at the office of Shefsky & Froelich Ltd.,444 North Michigan Avenue, Suite 2500, Chicago,

Illinois 6061 l.

DEFINITIONS AND INSTRUCTIONS

A. "Terra Foundation" means Terra Foundation for the Arts, an Illinois not-for-profit

corporation and any of its directors, officers, agents, trustees, representatives and employees.

B. "Stebbins" means Dr. Theodore Stebbins, any of his agents, representatives and/or

employees.

C. "Neff' lneans Jolm HallmarkNeff, any ofhis agents, representatives and/or employees.

D. "Art Work" means any painting, sculpture, drawing, lithograph, or other object,

tangible or otherwise.

E. "Terra Museum" lneans the Terra Museum for American Art located at

664 North Michigan Avenue, Chicago, Illinois 60611, as well as its affiliate museum located in

Evanston, Illinois.

F. "Plaintiffs" means Dean L. Buntrock and/or Ronald Gidwitz and any of their agents,

representatives and/or employees.

G. "Attorney General" means the People of the State of lllinois, ex rel. James E. Ryan,

Attorney General of Illinois and any of his agents, representatives and/or employees.
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H. "Person" means any natural person, company, corporation, professional corporation,

partnership, association, joint venture, proprietorship, firm, or any other business enterprise or legal

entity.

I. "Relating to," "referring to," "in connection with," "pertaining to," "with respect to,"

"regarding," "concerning," any and other derivative of these terms means consisting of, reflecting,

involving, or having alegal,logical or factual connection with the subject matter designated in any

question, paragraph, or description. In addition, when used with respect to "documents," these terms

mean any documentthatmentions, concerns, reflects, discusses, describes, analyzes, records, studies,

reports, contravenes, or refutes a particular subject tor some aspect of the subject, or transmits,

accornpanies, forwards, or is attached to documents relating to a particular subject, or rvhich

describes a particular subject regardless of whether the proper name, designation, or title of the

subject is specifically mentioned.

J. "Or," and "and" mean both "or" and "and" in the conjunctive and the disjunctive.

K. The use of any singular term shall include the plural, the use of the masculine shall

include the feminine, and vice versa, as appropriate in the context.

L. "Anything of value" means goods, services, cash, bonds, securities, cerlificates of

deposits, trusts of interests therein, annuities, notes, insurance policies or interests therein, real

property, and/or any other tangible or intangible item that is reasonably considered to have value.

M. "Identifu" and "the identify of," when used with respect to an individual, mean to state

the individual's name; business affiliation and title; last-known address(es) and telephone number(s);

and whether the individual is currently an officer, director, employee or otherwise subject to the

control of Plaintiffs or the Attorney General.

-1
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N. "Identify" and "the identity of," when used with respect to a document, means to state

the type of document (e.g., letter, memorandum, handwritten notes); its date; its author and

addressee; its last-known custodian or location; and a brief description of its subject matter and size.

O. "Identify" and "the identity of," when used with respect to a company, foundation,

not-for-profit corporation or other legal entity, means to state the company/entity's legal name and

name under which it does business or operates; address of its principal place of business or operation;

and the identity of its chief executive officer.

P. "Identifu" and "the identity of," when used with respect to an oral conversation, means

to state the parties to the conversation; the date, time and place of the conversation; the substance

of the conversation; and tlie identity of any written record of the conversation.

a. "Docurnent" means any and all writings of any kind, including the originals and copies,

whether different from the originals by reason of any notation made on such copies or otherwise,

including without limitation, correspondence, memoranda, notes, diaries, statistics, letters, telegrams,

minutes, contracts, reports, studies, checks, statements, receipts, returns, summaries, pamphlets,

books, inter-offìce and intra-office coûìmunications, notations of any sort of conversations, telephone

calls, meetings or other communications, bulletins, printed matter, computer printouts, teletypes,

telefax, invoices, worksheets, all drafts, alterations, modifications, changes and amendments of any

of the foregoing, graphic or oral records or representations of any kind (including, without

limitations, photographs, charts, graphs, microfiche, microfilm, videotapes, recordings, and motions

pictures), and any electronic, mechanical, or electric records or representations of any kind (including

without limitation, tapes, cassettes, disks, recordings, e-mails and computer memories).
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R. "Meeting" means any coincidence of presence, whether by chance or prearranged,

formal or informal, or in connection with any other activity in person, by telephone, or otherwise with

at least two persons.

S, "Memorandum" or "Memoranda" means any note, writing or documentation of any

subject referenced in the request.

T. "Motions to Enjoin" means either the Attorney General's Motion to Enjoin the Terra

Foundation's Use of the Current Special Litigation Committee and for Appointment of a Receiver to

Conduct and Independent Investigation or Plaintiffs' Emergency Motion to Appoint Receiver for a

Temporary Restraining Order.

DOCUMENTS REOUESTED

1 . All documents that refer to, relate to, or concem any information regarding the subject

nratter of Neffs memoranda dated May 28 and December 3,1999.

2. All documents that refer to, relate to or concern any communication by and between

Plaintiffs or Attorney General and Neff that refer to, relate to or concern Neff s Memoranda dated

May 28 or December 3,1999.

3 . All documents that refer to, relate to, or contain any information concerning Stebbins'

relationship with (l) the Terra Foundation, (2) the Fogg Museum, (3) the Boston Museum of Fine

Arts, (4) any and all private clients of Stebbins, (5) any and all art dealers and auction houses such

as Sotheby, (6) Jim Wright, and (7) Paul Tucker.

4. All documents that refer to, relate to or contain any information conceming the subject

matter of whether Stebbins has ever earned a commission in relation to selling any art work on behalf

of the Terra Foundation.
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5. All documents that refer to, relate to or concerning the subject matter of whether

Stebbins has ever earned a commission for buying any art work on behalf of the Tema Museum or

Terra Foundation.

6 . All documents that refer to, relate to or contain any information concerning the subj ect

matter of whether Stebbins has earned a commission for buying or selling art work for any entity or

individual from January 1, i 998 to the present.

7 . All documents that referto, relate to or contain any information concerning the subject

matter of whether Stebbins has received any compensation in connection with giving advice with

respect to art work from any entity or individual from January 1, 1998 to the present.

8. All docurnents that refer to, relate to or concem information regarding Stebbins'

resignation or termination or departure from the Boston Museum of Fine Arts in or about

November 1999.

9. All docurnents relating to or concerning Plaintiffs' retention, engagement, selection

and/or payment of a public relations firm or similar Person in connection with this litigation, the Terra

Museum or Terra Foundation.

10. All documents that refer to, relate to or concern any discussion or communication by

and between Plaintiffs or Attorney General and any director of the Terra Foundation conceming or

relating to the matters raised in the Motion to Enjoin.

I 1. All documents other than those previously requested relating to, referring to or

concerning the subject matter of the Motion to Enjoin.

12. All documents relating to or concerning any statements made by any person relating

to the subject matter of the Motions to Enjoin.
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13. Identify any statements, information and/or documents known to you and requested

by any of the foregoing Requests which you claim to be work product or subject to any common law

or statutory privilege, and, with respect to each Request, specify tlie legal basis for the claim, as

required by Illinois Supreme Court Rule 201(n).

14. An affidavit stating that your production of documents in response to Defendants'First

Request for Production of Documents is complete in accordance with these requests.

15. Any and all documents received from the law firm of Bell Boyd & Lloyd or

James Collins prior to January 4,200I.

Dated: January 8, 2001

Respectfully submitted,

JUDITH TERRA, PAT]L HAYBS TUCKER
and ALAN K. SIMPSON

By:
of their Attorneys

Brian I,. Crowe
James D. Wilson
SHEFSKY & FROELICH LTD
444 North Michigan Avenue
Suite 2500
Chicago, Illinois 6061 1

(3r2) s27-4000
Firm I.D.# 29143
686014.2
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GiDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

)

)

)
)
)
)
)
)
)

)
)
)
)

)

)

)

)
)

)

)
)
)
)
)
)
)
)
)
)
)

)

)
)

V -t-:-
çJ
LJ
or

JUDITH TERRA, a Director of the Terra Foundation
forthe Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an Illinois
Not-For-Profi t Corporation,

Defendants.
No. 00 CFI 13859

THE PEOPLE OF THE STATE OF ILLiNOIS ex
rel. JAMES E. RYAN, Attorney General of Illinois,

Hon. Dorothy Kirie Kinnaird

P I ainti ff- I nterv eno r,

JUDITH TERRA, a Director of the Terra Foundation
fOr thE AftS, PAUL HAYES TUCKER, A DirECtOr Of
the Tema Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Tena Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants.

NOTICE OF FILING

PLEASE TAKE NOTICE THAT on Monday, January 8, 2001, we filed with the Clerk of

t: .-

V

the Circuit Court of Cook County, Illinois, County Department, Chancery Division, DEFENDANTS
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JUDITH TERRA'S, PAUL HAYES TUCKER'S AND ALAN K. SIMPSON'S FIRST

REQUEST FOR PRODUCTION OF DOCUMENTS, a copy of which is served upon you.

Dated: January 8,2001

Respectfully submitted,

JTJDITH TERRA, PAUL HAYES TUCKER
and ALAN K. SIMPSON

By
ne of their Attorneys

Brian L. Crowe
James D. Wilson
SHEFSKY & FROELICH LTD
444 North Michigan Avenue
Suite 2500
Chicago, Illinois 6061 I
(312) s27-4000
Firm LD.# 29143
686014.2
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CERTIFICATE OF SERVICE

Tl-re undersigned, pursuant to the provisions of $ l-109 of the Code of Civil Procedure,

certif,res and states that atrue and accurate copy of this NOTICE OF FILING and DBFENDANTS

JUDITH TERRA'S, PAUL HAYES TUCKER'S AND ALAN K. SIMPSON'S FIRST

REQUEST FOR PRODUCTION OF DOCUMENTS were served on

William R. Quinlan
James R. Carroll
John F. Kennedy
Williarn J. Quinlan
Quinlan & Crisham, Ltd
30 North LaSalle Street

29th Floor
Clricago, illinois 60602

Viu Messettger Del ivery

Williarn F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

Vía Messenger Delivery

before 5:00 p.m. this 8'h day of January,2001

Floyd D. Perkins
Assistant Attorney General &

Bureau Chief of Charitable Trusts
100 West Randolph Street
3rd Floor
Chicago, Illinois 6060 I

Viø Messenger Delivery

Naftali Michaeli
3263 North Street, N.W.
Washington, D.C. 20007

Viø Federctl Express
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IN THE CIRCUIT COUAÍT-OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DN¡ISION

DEAN L BLNTROCK, a Director of
the Terra Foundation for the Arts, and
RONALD GIDWTTZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,
No 00 CH 13859

JUDITH TERR \ a Director of the
Terra Foundation for the Arts, PAIIL
HAYES TUCKER a Director of the
Terra Foundation for the Arts, ALAN K
SIMPSON, a Director of the Terra
Fcundation for the Arts, NAFTALI
MICHEAII and the TERRA
FOLiNDATION FOR TFIE ARTS, an

Illinois Not-For-Profit Corporation,

Hon. Dorothy Kirie Kinnaird

Defendants

DEFENDANT TERRA FOUNDATIOT{ FOR THE ARTS' MOTION FOR JUDGMENT
ON THE PLEADINGS ON COUNTS I AND tr OF PLAINTIFFS BUNTROCK AND

GIDWITZ'S COMPLAINT

Defendant Terra Foundation for the Arts (the "Foundation"), by and through irs

attorneys, hereby moves this Court for judgment on the pleadings on Counts I and II of plaintiffs

Buntrock and Gidwitz's complaint pursuant to 735 ILCS 5/2-615(e) upon the grounds that the

complaint itself establishes that the Foundation is entitled to judgment on Counts I and II as a

matter of law. In support of its motion, the Foundation states as follows:

l. The Foundation is a private Illinois not-for-profìt corporation organized

under the General Illinois Not For Profrt Corporation Act, 805 ILCS 105 et seq. The Foundation

owns and operates the Terra Museum of American Art (the "Terra Museum") located at 664

North Michigan Avenue in Chicago, Illinois, as well as the Musee d'Art Americain Giverny (the

"Givernv Museum") in Giverny, France. (Buntrock Complaint at lJfl l l, ló).

)

)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

)
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2. Plaintiffs Buntrock and Gidwitz are two members of the Foundation's ll

member board of directors (the "board") who have brought a four count complaint for

declaratory, injunctive, and other relief against the Foundation, three members of the board,

Judith Terra, Dr. Paul Hayes Tucker and Senator Alan Simpson, as well as another unrelated

third party, Naftali Michaeli.

3. In their complaint, plaintiffs allege that the individual defendant directors

and the Foundation have undertaken a purported "scheme" to close the Terra Museum located on

Michigan Avenue in Chicago and move the Foundation and its assets to Washington D C.

(Buntrock Complaint at 1132-39, 45-50, 53), an a¡ which plaintiffs claim is outside the powers

and purpose of the Foundation and thus would be an ultra vtres act.

4. Count I ("Declaratory Relief') seeks the issuance of a declaration that the'

Foundation is precluded from closing the Tena Museum and moving the Foundation outside the

Chicago area on the grounds that any such action would be in violation of the law and an

injunction in support of that declaration. (Buntrock Complaint at 1lT 59-70) Count II ("Statutory

Ulta Llires Acts") asks this Court to enjoin the Foundation from taking any action to close the

Terra Museum or move the Foundation out of the State of Illinois on the grounds that such action

would be ulta vires.

5. As a matter of law, however, the actions alleged by plaintiffs are not

outside the purpose and powers of the Foundation and are therefore notultra vires acts. The

Foundation is thus entitled to judgment on the pleadings on Counts I and II of the Buntrock and

Gidwitz complaint.

6. Because the Foundation is a corporation, its purpose and powers are

controlled by its Articles of Incorporation and By-Laws See Stroh v. Blackhawk Holding Corp ,
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48 Ill 2d471,475,272N8.2d1,2(1971); Sconv HardingMuseum,58 Ill App 3d408,410,

374 N.E.2d 756, 758 ( l" Dist. 1978) (reiied upon by the plaintiffs, see Plaintiffb' Emergency

Mot. for TRO, filed 9122100 at pp. l5- l7) ("The purposes of the [museum] are set forth in its

articles of incorporation."). The Foundation's A¡ticles of Incorporation are a contract and must

be construed the same as any contract - in accordance with the document's clear language. See

SUeb 48 Ill 2d at 474-75.

7. Moreover, the General Assembly has conferred upon the Foundation as an

Illinois not-for-profit corporation all of the rights and powers conferred upon lllinois not-for-

profit corporations by the General lllinois Not For Profrt Corporation Acr, 805 ILCS 105 et seq.,

along with all the powers that have been granted to the Foundation by its futicles of

Incorporation and By-Laws.

8. The purpose of the Foundation is clearly and unambiguously laid out in its

founding documents which state: "the purposes of the corporation are to form, preserve, and

exhibit collections of paintings. . . expand the artistic horizons of a growing art public

through . . related educational programs" (Buntrock Complaint, Ex.l Articles of Incorporation)

and "operate museums and schools, both in the Llnited States and abroad" (Buntrock Complaint,

Ex. 2 By-Laws) (emphasis added). Nothing in either the Foundation's A¡ticles of Incorporation

or By-Laws requires the Foundation to maintain a museum or conduct its activities on Michigan

Avenue in Chicago or an¡vhere else in the State of Illinois for that matter. In fact, neither the

City of Chicago northe State of Illinois are even mentioned in these documents as a location in

which the Foundation's activities might take place. The Foundation exists for the express

purpose of "expandfing] the anistic horizons of a growing art public" - not the art public of

Chicago orthe State of Illinois. (See Buntrock Complaint. Ex. l, Ex. 2, Art, Ð

3
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f . indeed, the General Assembly has specifically granted the Foundarion. as

it has all Illinois not-for-profit corporations, the power to "conduct its affairs, carry on its

operations, and have offices within and without llllinoisl and to exercise in any other srate of

the United States, or in any foreign country, the powers granted by fthe General Illinois Not For

Profit Corporationl Act." 805 ILCS 105/103 l0 (i) (emphasis added). Nothing in the General

Illinois Not For Profit Corporation Act prohibits the Foundation from choosing to close rhe

Michigan Avenue facility or from conducting its activities elsewhere, and in fact the starure

specifìcally authorizes the Foundation to conduct its affairs and exercise its powers anywhere.

rd.

I0 The Foundation is a not-for-profit corporation, not a leeai trust, and shoulc

not be construed as such. Even if the Foundation might be a "trustee" for purposes of the

reporting requirements of the Charitable Trust Act, as defined in that Act, the purpose of the

Foundation is governed solely by its Articles of Incorporation and By-Laws. See Scon, 58 Ill

App 3d at 415-16,374 N E 2d at 758 (relied upon by plaintiffs) (holding that the Harding

Museum, a not-for-profit corporatior\ was subject to the Charitable Trust Act; however, a

determination of the purpose and intent of the corporation was determined solely by looking to

the articles of incorporation).

11. In any event, the purpose of the Foundation as expressly defined in its

Articles of Incorporation and By-Laws, which are attached as exhibits to plaintiffs' complaint,

negate any contrary allegations contained in the complaint. See Chicaso Stvle Products Inc v

Chicaeo Sun Times. Inc,3l3 lll App 3d 45, 50,728 NE.2d 1204, 1208 (1r Dist 2000)

Plaintiffs' allegations that the purpose of the Foundation is "to provide a Museum in the Chicago

area" (Buntrock Complaint at '![ 13) are directll'contradicted by the A¡ticles of Incorporarion and
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By-Laws which contain no such limitation and specihcaliy provide for a much more broad use of

the Foundation's assets. The exhibits control. Id. As a matter of law, plaintiffs have not

estabiished any genuine issue of material fact as to whether any alleged actions by the

Foundation to close or move the Terra Museum areulna vire.s acts outside the purpose and

powers of the Foundation.

12. In further support of its motion, the Foundation submits herewith a

memorandum of law.

WHEREFORE, defendant Tena Foundation for the Arts respectfully moves this

Court to grant it judgment on the pleadings on Counts I and II of plaintiffs Buntrock's and

Gidwitz's complaint.

Respectfully submitted,

One of Auorneys for Defendant
Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser
SIDLEY & AUSTIN
Bank One Plaza
l0 South Dearborn
Chicago, Illinois 60603
Tel.: (312) 8s3-7000
Fax: (3 l2) 853-7036
Firm Id. No 9076l

C
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CERTIFICATE OF SERWCE

I, Stephen C. Carlson one of the attorneys for defendant the Terra Foundation for
the Arts, do hereby certify that I caused a true and correct copy of the attached DEFENDANT
TERRA FOLINDATION FOR THE ARTS' MOTION FOR JUDGMENT ON TTIE
PLEADINGS ON COLTNTS I AND II OF PLAINTIFFS BI.INTROCK AND GIDWITZ'S
COMPLATNT to be served upon the following counsel by messenger deliver:

William R. Quinlan
James R. Canoll
John F Kennedy
30 N. La Salle Street
Suite 2900
Chicag'o, l- 60602

Brian L. Crowe
James Wilson
Shefsky & Froelich, Ltd.
444 N. Michigan Avenue
Chicago, Illinois 6061 1

and by mail to

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007

on this l0ü day of January, 2001.

Floyd Perkins
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street
¡rd rrJ r loor
Chicago, IL 60601

C.CrL
C. Carlson
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IN Tffi CIRCIJTT COUN,T OF COOK COTINTY,ILLINOIS
COIJNTT DEPARTMENT, CIIANÉERY DTVTÉ¡ION

(,

DEAN L. BUNTROCK aDirodor of
thç Terrs FoundetÍon f'or thc Anrt *nd
RONAI,D GIDWITZ, rDir¡ctor ofths
Terra Foundrtior¡ for the futr,

Flåirüi&
v No.00 gH, t3Es9

Hon. Dorothy Khl¡ lü¡nni¡dJUDITH TERRÀ a Dircstor ofthe
Tsrt For¡ndstio¡r tbr tlc. futs, P.trUL
HAES TUCKER, E Diructor of th¡
Terr¡, Found+tion for thc Arts, ALAII K,
SIMPSON, E Direc'tor of thc Tarra
Fou¡tddion fçr the Arta NAFIALI
MICHEALI and thc TERRA
FOUNDATION FOR THË ARTS, an

Illinois Not-Eor-Froüt Corporatiol,

Defcndrntr

Dcf¿nd¡nt the Tsn¿ Forudrtlon for tba Artr, an ltlinbis Not For Proût

Corporrtioq by ita *norrrryr, moves this Çqun purBu¡ü to 735 ILCS 5f¿-615(o) for judgmHrt on

rha pludingt on Çquntç I end tr of tho compl¿int filcd þ phintifB DËülL, Buntrqck aud Ronald

Gidìvit¿ or rhÉ groundr that thË complaint its€lf e$täbli¡hes thåt thc Foulldrtion is erttitlod to

jtrdgmçnt qn Couú1s I and tr âs ¿ rufiter of lsw i

[.*ËTUAL EACKCBOIJND .

1

Tha Terra Foundntion for the Arrr (the '*Foundatiort") i¡ qn Illhoir ¡151.f6¡.proËt

corporetlon established by Ambamdor Danlcl L Tcnc i4 l9?S, (guntrdçk Complaint et u 9).

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Tho Foundetion wa¡ establi¡hod fbr thc rt*cd purloæs of among othcr thíngr, preservfug and
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I

exlúbhing,,colleç'rioru of Amcrice¡r Êrt" to "#{ptttd the ¡rtistie horizons of r growing art public

tlrough , , . Educstional progremd' (Eurttrock Çompleint E:c l, Articler of Incorpor$ion) snd to

.,operate mU¡eum¡ urd achooh, both In thC Unïtêd States utd âbroad.i' (EuntroCk Complniru' EX',

5,,8y-þ1a,6, Art. Ð In tg*?, tte For¡ndatiou opened t¡, Tên¿ Musaut! in Evarutoq lllinois'

(Bumrook complaint 4t rfr 14). In 19t?, tho Mura¡m w¡¡ rclocatld to eÚ+ North Mchigsn

Àvcnue in Cbioogo, Ill¡!oi$- (Iù)

ln the errly 1990+ in furthcrunçe ofthe Foundrtioü:s H¡tPose of propagrting

A.greficÊD ut, f5çrnding gftirtic horiron¡ end oplratrng Ëu8Êuml abrosd' the foundadon opensd

r muBËt¡rî¡ of Amcricsn ert in Giverny, FruËË. 0c' at { 16), The BuntroCk cOmplriat allcgcr

thrt thc Foundsticn,s srr Êol¡ütion is cr.rnertty worth over $l?3 rnillion' gü rt 1l I4' Roughly

hr$of thorc assttt r¡rç locattd is t¡Ë Giverny Museunr' (fuÊIC^)

ThlFoundationisôüÏËiltlycomprisedofloelÊt/ËûnembcrboqrdofdirËctors.

Gd'¿tlt2).onSeptcurber22,2000,plrintiftDonnl-.Buntrock(.BuFtrock)andRoBåld

Gidwitz (:Oidv/itz), two ñtüùe* of thc bqr¡d, cho¡a to filc this lawcuit against tl¡ec othcr 
'

menbers ofthe boüd, Iuditb Twrt Dr, Paul Hnye¡'Tu*ktr And seo¡tsr Aluo'Ir Einpson ¡¡ well

a¡ thç Foundetion ard:rnothca unrctattd third psrty' Núrli Michrcli'

FlÊfurdff¡, complrint is two.fold. In Cor¡¡rt¡ I ("f,loclarrtory Relitf) aod tr

(,statntory Utfrs Wrct¡ctc,¡ pt¡iûtifrb asll thle Co$rt for dcolaratory, injurr*ivc s$d other rclicf

desigoed to pfer¡Êût the Formd¡rtion from trkirg ¡ny aclion to slose or movs thp Foundilìon's

MichigrnAvgauclil¡fGumgp¡¡thÊ$råteoflllhoi¡.InCqunt¡III(.EreachofFtduciaryDuq/')

an¡l IV f'Inducirg A BreEch ofFiduciary Duty")' pleintiff! claim thrt the indivÈdt¡rl dlroçtors

btçsshod and/or $,ore lnduced to breacb *lleged ffducia¡y duticc dlegcdly owcd to the pcople of

2

thc Strte ofnlinois.
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FlÊrntifr Ellegc thet the individual dofrndant dircctors hrvo cngagcd h e purported

*rsrhç¡nd, in tha hopes of +loaing tho Tcrr¿ Mu¡curu irr chicogo and moving tho Foundation to

îffuhinEon D.C. (Brmt¡çck Comploint atffi 32'39' ¡+5-50' 53)' Þi¡pitç tha fbct thBt the

Foundation, s Afticlcç of Incorporatlon rnd By-Lav¡s'r ÐË wtll a¡ tho lllino' clcrænl Not For

Pro,f,¡ corporrtron Apt, ¡txe othrwise, plaintifre clgim that 1o fnove thc Terr¿ Mu¡euur out Of

nlinois woutd be inçou¡isttnt with tüË Put?o¡€ of tlre foundatron rnd would thru bc tt ult¡u vi¡cs

rn. (IrL ¡t T 72).

Iti¡notafirgÊd'norcoulðitbc¿ttcgËd,thBttheFor¡ndrtion'¡rub¡t¡¡fiialsld

lo¡tgstandingsgtivitiËÚ.inËivgrry,Frl¡ceueult¡tvJres'(S¿rBururockComplrintgtt|t6).Nor

ir it rltegad how a ninodty of thrce tn¡mhers of the botfd of dircstors could wcn concaivsbly

sause th¡ Found¡tion to cloæ itr Michigau Àvenus fhcility or othcrrYiie coqtrol thl dclibcrrtion¡

or action¡ of rn I l-perron borrd, eight of wtrorn pleintifrb h¡vc no cornplairtt *pinn

ThcArtlgl¡t6ff¡ççrporùtionandBy-IøwrofthtFoudrtionr,¡nrmbiguoïly

rpcalr fÞr theiltÐdy's and ¡trta: ..t¡" púPoæs of the corporAtiot rr¡ to fÞtm' pr¿lCn¡e and

rrhibtt collectlonr of peintingr . . ' Ïeprr*nting Arrericrn Efq ËËPaftdths aru¡uc norlzonr of r

grCIwiflE ut pubtic thtÛt¡rh , . . r¡ln¡td cducation¡l pfogramt" (Buntroçk compl¡i¡rt' Éx' t) sDd

,,oporÈtr rnu¡Ëunff and ¡choolt botb iû thô Unlted Stüas u¡d s'brccd.'' (Eur¡troclc CoroÞlaintt Ex'

5,4¡t,I).NotlrlnglnËtthÊrtheAniclc¡oflrrcorporrtìonorthcBy.Law¡¡Tygthßtthe

, Found¿tion rn¡¡¡t opffrtE E rsl¡¡c|sn in Çhiaago' Nowhcrc dO tho ffiçler of Incorporrtion or ths

By-Law*saythrrrhoFor¡ndgtionirprobibitcdfromconúuctirtgit¡agt¡vitiæoropæuing

mu'Êu$' in rocs,os o*uide of chìca¡o. The By-Lsu* speciñcally çmpswËr the Found¡tion to

, pleirrtiffg attaphçd e¡ txhlbitr rn . 
incorPortted by rtfçrcnco ¡þç fellrdatiod s ArticlÊ*

fnporporstion and 8y-Lnw¡ to their oo*pro¡ni*iSluËuttttotrt complalnt' Ex¡' 1' 5)'

3

of
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opÊrrtÊ mûsË*fiìr Bnl,,,ilhêr. lnsidc or outndc thc uniteü ststË$. (td-) ndditiouagr, tüc B¡Laws

ocpricitty dlow the Foundarion to mshtsin of;Ecel outride thc stcte of lllinoís; to crc'cr dircctore

who are nor rcsidenu of llbaois; rnf to hold mestin$ outride of lllinois' (Buntrnok cOmplaial

Ex5,Art'ÏI,III).Moraovu,thel}linoieGÊf¡ÊrütAswmblyhrrspocífrcally$Êfrtcdthê

Foundetron, a¡ it he¡ rll $inûb not'fbr'proËt corPorrli0n¡' thc powcr to "ûonduct itl afrjr¡'

cârry on rtB opËr$dofle, ¡rÉ hrvÊ oËc*wtthi¡r rnd wthout tl'iffJ¡rr u¡¡J [u c¡rÊ¡çi¡a i¡r any qrhsr

stfltq . . . sf the Uilitêd StarÇå' or in any forugn courity' tho powers Sr¿tftËd by ltbc nllnoir

GsncrEl Not Fot Froflt Corporerionl Am'" EoS ILcs lo5/I03 10 0)

ARGITME!ÍT

CountI.(..D€ûlüttqryRêliÉfl)ofPl¡intiffs,complaintt¡ksthl¡Courttoi¡sucr

deçlaf,8tioil thrt the Foundrnon ir prooludcd ftom clorin¡ thÊ Tl['rr lÁ¡sã¡m and rnovin¡ the

Fourdation outcido ofthc chicago lfËt aueging that ¿ñY ruch +cdon would bc in violation of thc

lar¡¡ and for injunc,thr rolief in tupport of th¡t dealustion' (Þutrtrock complaint rt {tf 59'70)' In

Counttr(*strhrtovllt¡gVtre;jnß,')ofthçircompl+rrt,PtrintifrÈ'¡rckto¡dointhc

FouudrtionÊomtrldngrrygctioutoelo¡ethoTarra}vfr¡sG'.úotmove'thoFoundctiouÖutÞfthÖ

Strfe çf lllinoir clrimiirg thd ¡uolt ¡ction would ba ¡¡lrra vfrar' (B'atock' Conrplalnt rÁ ff ? I '

73). oü rhe fbce of the Bunuock etrd Gidu,itz courptainl therr i¡ no guruinc i¡n¡a of nuerial frct

rs to vrhsthor ths Foundatiop ir entitlcd to dcc-lde to clo¡e or lDovÊ thc Terr¡ Mu¡cum out of

flinois. At wldsncod by thÊ Foundllon'¡ A¡ticte¡ oflncoçoretiorr s¡rd By-Law+ any such

¡ctioairagaEuttEroflc\Ï'nttultrdv|res,$!gsFÖh.Y.EllçlülseÏ"ce$-48il'2d

47|,475'272N.E-zd1,2(Ig?i)(holdinîthatthçpou/Êrtandlirnitrtion¡ofacoçorationãrË

found in its articlcs of iuooçoration a¡rd by'hws); scott v'I¡tdh¡M¡¡g¡ü' 58 IU" Àpp' 3d 408'

410, 374 N.Ë.zd ?56, 7'8 (1,, Ditl, 1978) (r ngç,fþ¡.proût corporation's ohsrter, rnlcle¡ of

4
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on the

irtcorporetion and by-lrws conrrol whether s corporatË sction is ulte vlrcs), Judgment on thÇ

pleadings is Þrop¡¡ if there srÊ no facturl Qucstions and the only dílpute cgilççrns a qucstiorr of

law. Bd. of Inutee¡ of-the tl¡iv, gf lll vjttv ofChicsEp, 2000lVL 1736958 'll (1't Dist' Nov'

20, 2000); Pçlcin Ins Co. y-B.ioh¡rd MeIlter A¡¡oc-'.Ing,zEP I1l. App. 3d 819, BZl, 682 N'E'2d

J62. 364 (Z"¿ Dtst, lgg7). Tl¡c only E¡ltcr¡ to bc aonnderËd in nrling on r motion for jud¡ment

on thc pleadiugE art the dlcgrtiono of thc pteadingr dong with the in¡truuent¡ rnachcd ¡¡

cxtr¡bit¡ to tha plradings. M.¡,,n.t, Ru¡h-&e¡hy'tcrip¡r StJultc's H. 249 lll' Dca' 287'

2gg, 736 N.E.2d 129, t3l (3"r Dilt. 21OOl. Tlrr exldb¡il åttâohËd to the complsmt conÈol ovêf

rny conf,iAing rllegnitioru coü¡inEd fn thc comptrlnt. dhicato $tylc PruC.ust¡ v Chif'!8g.S!II1

Time¡.fnc.,313ltl.App'3d45,50'72tN'E.2dt204,1208(t*Dtst.2000)'TheFoundgüonis

acoording;ty entitlcd ro judgncnt 0n tht ploadingl with rerpect to countË I åilr n of plaintifr'

corrplnint purnrült to 735 ILCS 5/2'ó15(e)'t

pl*intifFs alhge that rho Foundation bas uodcrtrken¡ r ptrn to cloro rtre Tcrre

MusËr¡rr on l\dCnigrn Avenur ln chicago and movç it to lYrúln$onD.C' (Buntrock cowlaint

at 1lî 32,3g, 45.50, 53). 1vìthnut flll€dn$ eny factl lupporting thrir cldm th¿t slçrt¡{ thc

gr¡sÊuh or rnovirrg it to Wasþingtoq Þ.C, could conccivably br butside the exprcsr powc6 of

thc corporrtion, plrirrtiffs ¡imply co!Ëludt thst luçh purPoltäd as'tioü¡ woul$ be ulne rdres à'ud

cck rhlr Court tÞ G[tÊr I dælaruoryjudgrnertt rnd enjoio the TcnsFouudation ùom meHng anY

cush dËcisÈn or taklng nny iuch actio¿ lÀrh¡thet thc Foundrtion hm the authority to closc its

Michigur AvÉnuÊ mureum or move it¡ assctr tnd oPËt6tio¡ts whioh måy now bc in lllirroi¡ our of

5

Disl. 1976),

it¡slf
in
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thc State of tllinoir ia a queruon of lrw which crn bc decided on ths fhc¿ of thc complaint End in

light ofthc rights aud powcß confarrod upon thc Foundrtion by itr Articles of Itæorporatioq Ey'

Laws, cnd by the Illinoi¡ Gcnsr¡l ,A,ssombly in the lllinqir Gcneral Not For Profit Corporatlon Aci'

805 ILCS 105 gl!Êf¡¡

I. ßecqu¡r theÁctio¡lr Allc¡:d hy Ptrhtlltl Are Not Erpremly PfÛh¡hitÊd by the

Found¡tlont¡ Articlu ofinnorporrtion nnd B¡LEwr, a¡ e M¡ttsr 0f LåW' Such Act¡

Are Not AI/¿ryVíæ.*

Anultra vps.r sct i¡ one rhrt ir oçresdy prohibited urd bcryond tho powør ofthe

corporation therrerd Strtr Bank v. Vðtlon. X43 [ll. App. 122, 1926 \ryL 39Ëó r? (Z"r DiS'

1926), T¡e powur rad limitgtonl of c Êorporåtion ars found in it¡ articlos of hoorPorction' itl

by.tewe end in epplicEbte constitutiond and ttttutory provirions. üf0h 4S lll. 2d ãt475,272

N-8.2d st 2; Bowrn¡n v-l\rmoruhCc- t7 lll. 2d 43, 4?,160 }t,E,Zd 753,?55 (1959)' '{ not'

for-prufit oorporatioo i¡ no difrrrut in thir rcgud - its chtrrtsl articlcs of incorpoñtion ald þ-

lawr porttrol whethu s corÉorüÇ Ption ia altra rlra¡. Sæ $.çÊË, 5t il. Âpp' 3d Et 410' 374

N.E.2d *t T5B (thc principal o$Ë rôlicd upos by ptrint'rffe Brrnt¡ock and Gidwitã (r¡¡ Mern in

Suppon ofEmergeræy Motion for TRCI, pp, l5-17)) ("Thc purpo¡rs of thË lmuseuftrJ srË set

fonh ln iu articlq ofiræorponriop"'); Sorrt PE lll' App'

3d 1062, 1064, 425 NE.2d 465, 467 (5ú Dist, tget) (cor¡É detcrminrd tht purpou of a not-for-

prof,t corporation þ lookin¡ ta its by'trtflü Egünn¡,J¡tS¡[, t llt' App' 3d ?43, 746'274

N.E.2d É6?, 668 (l* Dirt, lgTI) (courr lookrd only to tha chanff of a not-for-proflt corporation

to dotormino wh¡thm dßtlor wlnulîmvfrer); Hrrrigonv. Barkcr AfiquíqÆ4C, 90 F,zd 286' 289

(7'¡ Cir. lglfl ftolding the charrcËr ar¡d ptrrpos€ of charitlble corporttioil ß1u¡t ÞÊ ssÊërtriflcd

by reftrunca to lhË tffms of itl chartø),

É
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pleintiff¡ attachÇd to thch comphint the Found¿tion't ArtiÖlefr of Inoorporation

and By-Lrws ¡¡ çxhÍbitr. 'nxhibita thü conflict r¡/ith Êllegation¡ in a plerding negrte thoat

allcgarioru." CIriçsSrSwle Product¡. Iqc-lt- Chigaqo Sun Timcg. Inc-, 313 IU' App' 3d 45, 50,

728 N.E.2d 1204, 1208 (t4 Dïst. 2000); McGr¡ira.v- AmcritechlcJlular CorD', 3 t4 ill' App' 3d

83, 86, ?3I N,E.zd 343, 345 (1r Dist. 2000); Sanlemon {Tou0ty Frit v, Stqnrlrrd, I lll' 2d 267,

276, L37N.E.2d 4tl,4s7 (195d) (holdhg thst rn c!.hibÍt rttEched to a corrpl+int controlE ovar

nuy slte¡¡tisn$ in co¡úlist withtha fect¡ containrd in the HhiblÐ, To tlre Êtltdtt rhrt plaintifs'

complaint ¡lleær thsr th¡ purpooe of the For¡ndatipn wtt 'To provide a Muszum io ËE Chicgsq

!rll" (Burúroclc Complrlirt Èt T t3), thosa rlllgrtiott¡ â^rô of no effGst ia li8ht of tho rttachod

Edriblts to thr corrtrsD¡. ld.

The Ërt¡ç!Ê¡ of incoçorrtion tre I contract a¡rd mr¡¡t b¡ corytr¡ed ¡hc ¡au¡ ¡s my

co$trüct - in ecsordi¡ce with the docr¡rucnt's clÇtr lurguage. $$ah 4E lll' ?d at +74'73,272

N,E-2d at 3;Cla¡endm.ÛrouP,,l,td.v' S , 741 F' Supp' 1449' Ia52 (S D' Cet'

1990) (applying Illinoi¡ Iw). Courtrucdon of ùa.articles of incofÈorution I¡ r qu*tlon oflew for

thè coust, s$d it i¡ tb6 pl{n romning of thr wordr u¡ed in thç com¡rct thrt 5oycrn its

interpr*¡tlon El¡¡rudgr. ?41 F, supp. nt l¡152. A¡ the llthols suprenrC court hrr repertedlg

held, both thû mErning of thc oontrrct rîd thå *iñtent of tho partics i¡ to be 5rthered *om thr fhcc

of thç docr¡mut withogr qs¡irtf,nce from any o<trincic Êviden0Ë." ô¡r Srfey-Ig9-r-Il!!¡!Il

Rortty.Coq",t85Itt.?ð457,462,?o6N.E'2dtt2,Es4(l999)quoting@***

I 04 lll, 2d 3 1 7, 123, 4T¿N.E'2d tgt', 7g+(l 9t4)'

coufts mu¡t look solely to the plrin rnd ordinrry meaning oftha langurge of the

contrast to dcfêfüiûe tha intenr of the partie¡, unlese thË contrËst is *mbiguous' Å¡L$&E¿' l$s

nl. ?d at 462. ?06 N.Ë.zd at t84, In,tç,Est8tê Ôf P-asdtss, 24t IU- Dco' 403, 734 N'E'?d l l l'

7
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I 15 (ü. .App. Ct. 5ú Dist. ?0O0). However, wher€ no ambiguity exirtÉ, c¡rfftrucdor¡ of tho

instrumÊnt is s üsttor of l+w without ths uso of outside evidencc- drl¡fqH, 1E5 Iu' 3d ot 462'

706 N.E.2d ¿t 884; llurd v. Wild¡arn Hr$qld. All¿n & Dixo¡¡, 303 lll. App' ra t4, 89, 707

N.E.2d 609, 613 (Id Dist. 1999); GsvqÐ/ v. tucMahon & Ellloc, 283IIl. App' 3d 484, 497, 670

N,E.2d gZ2, EZ4(1" D¡¡t. 1996). A court wiil not find an arnblguity ¡¡ thr lrn¡u{e pf an

instrumentwhso nonê ëttittt, Ee¡üþfS ?34 N'E'zd ¿t t16'

TlËrç l¡ notHig ünbiguous about the eufposË of tht Foundrdorr as stated

rpccifically rad oh*ly in both the Found¿tip¡'¡ firtiohr of Incorporation and By'hwr' If

AnbrsssdorDrfüsl Tcfis had intended the Foudaion to forever opcfltÊ I Euær¡nr in Chicrgo

and only in chiesgo, hr ccrtrinly urd einrply could h¿vc included nroh li$iting hnguagc in tho

Found¡tion,s itrçorForstin$ doürEËûu, 1o tho contrary, howovcr, Ambp¡Edor Te¡TÈ initíAlly

locstrd the Tcrra Nfus€uItr in Evur¡tou- not chicagü - (Buntrock complrint ¡t tl 14) ¡nd

cxprorely stEred itr thc Fou¡d¡tion'r Aniclcr of Incoryoration thst tho pr¡posc of thc Foundation

was fhr broadtr than the na¡row and puochial irnerprctarion plabtitrr srÊ soÊldn* 1ç impote' Ar

thç A¡ticlc¡ of Incorporabon rr¿ftÊ Clr4., the Purpos€ of thr Fu¡ndation is tO rËËch û broadly'

brrrdpubliowithot¡tltgFdtoaity,gtåteornctionå¡borderc:

[tlhanrqÞolÜlofthËcorporedonl,sÊtoft4FFËtËfYs'qtrdls'úihlt
.oUorriool of-p*rtittgr, rËufptura, gnphio üt8,'Tr'lhËctufe, ätrd_

¿*$etr*.I*r#,i"i Ë;*icrjn rniùspild üÊ üÉÉis FIi¡$l sf å

flO¡úti-id gnUç-t¡¡roul|r ¡uch *qti"ititt which wilt inoludr

f¡ctrusi õ-õ-"rtr te'*sldemorr$r'tlqn+ fflru. ¡¡ld ral*tcd

"¿*ciinäitqgrri." 
¿e¡igred to û¡rther thøc purporae;.ort¡blï¡lq

.on*i;'rd;ñ, *rd maütNin I ¡chool of instruction md . . -

build. sf;i rurintrio, çquip, rnsrisgÊ, lonsr, and nBllltl I tqus'+¡ü
*d . . .''F s*sÊ ii-¡ry ¡nd-n[ glh; ÊÊtivitict' - Fffii$ÊA W lcw'

(Buntroclt complaint Ex. l) (cmpbr¡i¡ added). Thc Foundation'l By-Lervl echo this lsng¡råge

and even more rpecifically stetÈ thgt rhä "purposes of tht eorporstion ÛfQ !o ' ' ' olcÉTË

8
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üt¡jlsgg! aad æhoolr, bott þ ![¡ ÏIniüed SISIÊÉ tilf flD$rd." @untrock Compl*int, Ex' 5,

Afi. Ð.

Neithor thc City of Chimgo nor th¿ StEte of Illinois ere mentionrd anynrhere in rny

ofthc Foundrtion's orçiling doçumonts.. Rlther, the By-Lawr uneçivoctlly givc the Foundation

tbo powor to est¡blish a murGr¡m arryw\¡f,c iruida or out¡idt the lJnÍted Stgtcs. Thc Articlcs of

Inporporation refbr to the "g¡owlng ert publie" - not th¡ ert public of Chicrgo or llllnoil. The

By.Lawr a¡o rpeoifrc¡Ily Þrovldç that the Foundrtion nry meintun oüscr ouilldË of tha Ststc of

¡¡linofu, hold its a¡uu¡rt neetingt ouuidc of lllinoir, s¡td E¡y elect dir€cton who do not ¡ccide ln

Illiaoir, (Buntrook Compldnt, Ex. 5, ArL 4 Ð, There i¡ nothùrg ln tbe -A,rtiolEs of

Inoorporation of By-LrwB geographically rertric{ing thc Foundation ur requi¡illg th¡t it aorduat

its activitis¡ in Chicago or in l[ittsi¡

h would be ¡b¡urd tô Ëoflstn¡t the ¡overniu¡ doa$nant+ to trlËûtr thst the

Foundsdon must opuetç orclurlvcly ln Chicrgo, when the Found¡don lts€lf åsd iH fiwt muttum

H'Ere ôfighally b¡¡çd out¡ide of Chlcago. It would be sirniluly absurd to consüue the docume¡tts

iu such Ð $,Éy,ås þ deËm operetín¡ r ürruçum out¡ido of Chicngo ulf.avÞls, u¡hsn plaintift

admit thamrelvr¡ i$ theii complelrt ¡¡d do not objctt to thË fäEt lhâÎ tho Fou¡rdrdon lier fbr yaarE

owned and operd anorhrr mutËr¡ilt in Givwn¡ Fn¡cs- outsldr nqt o¡tly Chioffl ¡nd thr Stats

çf illinpie b|¡t the Uriild SÎqru. (Br¡üüock Compl¡lat at f 16), Laaguagc of corporue chüters

should not bç conerruod to re¡ch an absurd rc¡uh. Çiw of St. Louí¡ v' I¡rqfih¡tç ofMid-.Edu fld

Re¡eqrch,7E6 S,W,ld 885, 888 (!vfo' Ct' App' t9Êt0).

A conctruction of the Artisler of Incorporationr and Ey-Lrwl thet they Eomehow

conraiu lrnguagr prownting the Foundrtion üom shuing ¡t9 sollcstion of rn wth anyonl who

doçt nor chodse to Gornâ within the boundarles of ths C¡ty of ChiçðSo ic not only ¡Þn¡¡4 but

I
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Çiluor possibly bc reçoncil¡d with a phin rerditç of tho docu¡nent¡. MorcovËr, thË lllinoi¡

Gener¿l Not ForPrcfrt'Coqporrtion Act ¡pæificålly ruthoriuÊt tht Foundæion t0 coüduct

afüviriil end oparatioqg, mtintdn 0ffEcê6 ¡nd cxercice Bny 0f ¡tt Fowôrt outsido çf rrot onþ the

Statç of lllinois but fhc Unitcd St$s$, and doeo flot rËquire that there'bc gny m¡J¡Êum hcrc et åll.

Sff 805 ILCS 105/103, 100).'

U. Thr Found*üon b lJot n LcaEl Tn¡¡t rnd Tlrur Should Èlol Ec Çu¡rtrued ll gucÈ'

Thc Terra Pounùüion is no,t ¡ lçgd ffiBt and thur should not ba constn¡Ëd ss such

in d+eminÍng whethor à corpoËtË action it ult¡ø wrc¡, The Foundstion ir I privdo lllinoi¡ noþ

for-profit côtÞoratiorr with ÈU thc rlgfrts and powere of arch a corporation which h*ve bcçn

sonfened upon the Fourrd¡tiorr by thc Geqcrsl ¡ssefflbly of tbc Sute of l'llinoi¡ through the

Gencpl Not For Pmfit Corporadon Acç along with all thc pöwcr! thát hÊr Ë bem ¡rantcd to the

Foundrtion by itr Articles of Incorporstion ¡nd By-Lawr. Itr thËir comÞlriff, plaintlffr th¡m¡elvt¡

recogniza the Foundation å¡ s corpocrtion and not È trust. (Buntrook Compldnt st ll9). Thç

crux of rhotr complalnt is thet the Foundrtion should bo anjoiaed from trking dny ellcged trltra

vp¿s ¿sr¡. (JIna vitcs ir a corporurô doctrÍfll - not 0 tn¡S dÐçtrhe, At the ramc tirur plairit¡fr¡

arê Euirtg the Found¿tion u¡rdçr Ê corporatt theory of rccorrcty, they iüoioally snd iacoruirtantly

rllege rhrt the Foud¡içn i¡ ¡omcbw r "public trutL'r (Buutrock Complarnt rt 1JlT46, 57, 58,

62). Thc Èçt thrt thc Foundatiorr ir e not"furçroñt nther tha¡ * for-profit corpofåÎiÖü m¡kûl rto

q

force from
Coutt any
17.19.

4 Thr Faderal f,orrernmênt ¡lso rcoognìze¡ the Foundarion ¿s a prinrre,founde¡ion- U. ndcr sec*ion

S0di;i9¡¡Ëñúrn6l R4ïcnuè còdä the Foundation is def,ucd ca e privete_fuu¡datío4 utd s$ g

uubtìich¡ritv fi,Rc. 6 509(a)) and it hrs been specif,eallv fu¡nd by thc IRS to bÊ I privatÊ
lsund¿tion ri¡ùer rhsrfe puÈ,liC ch+rity. '(S.ee Cuint¡tctivo Llst of Organi=etions, Exltibit A'

l0
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difference. The çt¡trr¡to(y provision governing ultra vires tEts of ü1 Illinois not'for-Proñt

corporüiotl is e¡$ntislly id¡ntiod to the provrsion governiu gulta vfrd.r tctÐ of rny othcr lllitroi¡

sorpor¿don. $ÊÊ S05 ILCS J/3.15; E05ILCS lo5/103.t3; lâ C.J,S, $ 576 (corporatlone) n. l9

(Th+ dcfene ¿ of ultayi¡ss for a nqflproñt corporation is the ¡sme Es that of B corporation for

profit).

. Fleir¡tiËb hevc not and sr¡not altcgo tltc rtruçlllry clç¡¡rsnt¡ to prwt thet

A.mba¡galor Tcrrr htendcd to cratta a tuct whtrr ht uxplicitþ cfçûted the Foundatiolt å9 ô¡t

üinpic not,for.proflt corporrtloa Thc elüüeüit¡ of En oçrceg tfl¡tt 8rü: (1) intüt of thc prrties

to crçâr. B truf,t; (2) f dcf,nite nrbject mÊtter or tn¡st Properr$ (3) ucrrtaiuabte bæEflsiüie$; (4)

E tru¡teç; (5) rpeciflcatiorr of tnrst purpos€ md how thê Hr¡¡t ls to be pcrformcd; flnd (6) dcllvety

of thc trurt propËrty to tlt+ hu¡tç€, In rc Estatc of ZuÉl$mrû4 ZtS Ill. App, 3d 323.,329, S?i

N.F zd Z4E (1" Dbr. tggl)- Flùdß Þlvc nor (rnd cr¡urot) rllcge qpoclfic frcts ertrblishiug

thcrc requimrmenü$ bwau$Ê they thcmselvt¡ sdmit that Amba¡¡¿dqr Tc[Ta ÉrËted ¡ not ftr Profit

corporatlorr. (Buntroçk Cornplalm $ f 9), He prop*rod,{rticles of Incotporadonl and Êy-Llws,

not ¿ frffit doq¡mcut. Flatntift thsnselvô¡ chotË to fil¡ their complaÍnt zupporedþ bsæd upon

thoss A¡ticler of tncorporation rnd By-Lrwl ìvhrch thrry rttlclrcd as erhibitr to their complairrt'

plrintitr¡ did not.6h suit r.pou rûd dftI not rttrch to thair complairt rry dccla¡¡tion of tnrst qr

othrr truü'dotumcnt,

While thr Foundrtlon mey be defincd es a "trustËË'' for prrrpoaac of thc reporting

rrquircmants of the ChÊritåblÇ Tru¡t Act, thi¡ doos not hrnsfclE thc FoundUi'ou lmo * trust' 8çb

760 ILcs 55/3 ThÊ 1g65 rmendtrcnt ro teçrion threc of thp Act, whtch rsd¿tnqd 
(trustc€" to

include nor.for.profü corporstiont, was intsndËd to brhg such cntiticr holilt¡g propertyfor

rttachd hersto).

il

16di-000433



SENT BY:Xerox Te I ec0pier 7020 ; 0-25-0i ; 1 2:01

FR0¡4 | ÊtIÏ-Ff 3r? ÉES ?ø35

3?10279+ KELLOGG-HUBER; #1 3

ã0Ø1,ØE'14 tTtEø $tE4 P.19/28

"cbs¡it¿blC' purpocÊs within the scopo of the Act end thus tbË AttomÊy Crcncral's authority-

S.Epü, 58 lll Àpp. 3d ãt 4I3, 374 N.E.?d ¡t 760, ÉÍowçveri thiB Act naithcr tums âll'charittblc"

rrot-for-profit cor¡orutions into trusts, ilor allows this Court to dirrcgard thc Foundation's

Articlcs of Incorporetion i¡n¡od by th+ Stste of tllinorl end "prrt;ttd" thc FoundEtion is aoturlly a

trust.t Nor doel thc Çharittbh Trust Apt ¡llow thÈ Court to dirre¡ard the Foundation's own By.

Laws or tho rþlrts and powers confcrrrd upon it by the Gansel Aercmbly tluough the lllinoÍs

Gfficnl Not for Profit Corporrtion Acr.

Ttæ fhst thnt thÊ Fo¡ndetion mry bo rubjcct to tho Ch¿ritrblc Tru¡t Act for

puryosÊs ¡uch a¡ conplying with thc AcÊ's stâtutöry reportlrg requirumentr ir wholþ irruln¡a¡t ia

dcfining the cxtçrt of thc Foundatitn'g pt¡rpaEäE and powur. I¡t fqct ths lllinoi¡ Appellrn Coua

hrr pruviourly rddressÊd thlr very i¡¡uc in the cr¡r relicd upon by plsintifi ScFn v. lhrdin$

M.ura¡E 58 lll, $Fp. 3d 408, 374N.8,2d 75S (197t) CsSc BusfockMern. in Support of

Emugency Motíon for ïRO rt pp. l5-l ?). In thm case; tho court fuuttd that bcceuse the purpotc

of rhc Grorye F, HErdingMutürm, rn lllinoi¡ not-ftr-proflt corporatio4 g¡ $tafed h l[t

Eruseum's artlcles of inso.rPoretion, conerituted å "cbårítsbld' purpoaË. thc mu¿a¡m wlt $tbjÊËt '

to the Charit¡ble Trust Aot. Iù st 415.16. Howerra, in determining thr pruporo ofrhc muscur¡,

thÇ court look¡d $lell¡ to thc mu¡anm'a srtiçlç* ofiucorpontion Id, Thc aourt quotcd the

langr¡ågË ofthe ¡niclse of incorpor*iou h holding that in'thc est¡blishrncnt of thi¡ musei.rr4 tha

ËxpnÊts intËqt of thç donor wa¡ th¡ 'collcction" prcnrvaÞott gnd çxltibition of . , , a1'." Id.

Morcover, the coun spcclficalþ rcj;cted tho "rophirtical reading ofthe purpo¡r cl¿ust ofthe

5 À not.fur-profit çorporttion and a legal truct are Clffrly n6t Onç and the s¡me, The ra¡tricdorr¡
that appty to rrltstÊ0e ârE not rpplicable to d¡rçctor$ of not-for-proflt corporationl which may
happvn to be subjcct to th¡ ChEritsÞlc Trust Act, For examplo, the "rntutory irrvçst¡nont

ffirtrictisn* applioahla to t¡uttâËs of ch¡ritablc tn¡st¡ ôf0 not eppliaablo to the irrvestmenr of ths¡c
fundr by [e] ch*rirable corporf,tlon." RE$T,qTË¡,'m.¡r(Tfsnp) oFTRU$rs g 389, crnt, b (t999),

t2
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' srticles of incoryorrtion sugge$ted by thc dcfþndantç" and instcad ba¡ed tt¡ holding orr ð plein and

ordinnry redlng oftht ¡rticlca of incorporuion. Iü st 416,

. Just ss in S,cotr v. HffdinBMugeumo thi¡ Cor¡n thould ¡so ¡n¿ thrr

notwithnurding ttr+ fsÆt that thc Fourtdation may frll within tho rcrrpc of thc Charitablo Tru¡t ,{,gt

for repofiing purposG$, the Foundation't purpose and powtrs must bê dçtermined by its Articler

of Insorpor¡tion and ByJ,rnt slone. SegÊÊO$, ÍS tll, fup. 3d ¡t 415-416¡ ä74N.E.3{t at 7Ë1,

Plaintif¡' "interpretation" of the Found¡tion'¡ powËnt through thsir revlsloflisr rllrgatiorrs of

Duriel Terra's intcüt lhôuld be rejcc'taû Ths intem of Ämbra¡¡dor Torr¡ müt be deternine by

looki¡¡ifplglf to thc Fou¡rdmion'r fuuadirtg documcnt¡, juct EE thr Illinois Appellrte Court did h

Scott. 1fl.

Evoq ifthis Court shoo¡co to igndrc the fÞct thm thc operativc doot¡mentr

¡ËvËrûing thc TemaFou¡drtlon sråttËd a not-for-proft corporæion a¡d not I "tfl¡lt" rnd dccidet

to somahow trcst the For¡ndnion B* a *tn¡st,' 
the For¡ndrtiqn is ttill o¡rtitled to judgmed on thc

plcadingp. The docurncnts crËlting ttte pprpo'rtcd'trurt'' r¡d attached ¡¡ extibit¡ to the

comphint would ¡till oont¡ol ønd require a holdin¡ that it wtc SÍ[ tha l¡rtcnt of Aub$¡ador Tcffa

to limit rhc rcope of tha Foundation to opereting arclùriveþ \{ithín the googrephiorl lirnit¡ of

Chicrgo, and c¡rcturively for ¡¡þffit of thr rcsidçnt¡ ofCbicego, and that it wr¡ Ugt his intcnr

to require tho Foundstiou üd its opratioru to rt¡y within Chioago or thç State of lllinois et all,

Evou rha otherwire inrpplicablc cr¡e l¿w cited by plrintffi fbr thc proporition thrt

tha Court m+y look to "f,¡Founding circumsturclC' to dctcmrhe the intcnt of r tru$ seÍlor holds

thÊt in detarmining the intcnt of a m¡lt lattlor, '^the court rnuFt consldar the plein and ordhrry

menning of rhq word¡ usçd." qb*t Netl,l Bank of Chicaqo v. esnton CqyucilafCÊmFflra-Q¡ds.

Ing., 85 lll. 2d 507, 514 426N,8.2d I198, t20l (I981) (cmptrrrrir rdded); læ ghsNoflhern nl.

l3
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Med. Cu. y, Home Sl¡tdE¡pk of Cr.vstrl I.C!Ëe, 136 lll, App. 3d 129, 145, 482 N.E.?d 1085,

I09? (2i¿ Dirt, l9S5): $furrt v. CpntintUtal lll. Nat'lH!¡* rrrd Truet Cp. of Fhic{p. 6t lll' 2d

S0Z, SZB, 369 NE.zd t262,lZTt (197Ð; @unuock Mem- in Suppon of PlaintifÊ' Motion for

TT|o, pg. t4), If thr rettlor'¡ inrent mdy bc gatherud fton the lauguagt of tht'H"ttst" documents

thcmsÊlveo, that i¡ whore tho inquiry atopa.

In tho ah$fice of arnbiguity, whioh dges not exirt huo; qtrir¡lic cvrdcnce l8

impermiraible. N¿!'l Br¡k of chica¡on 85 Iu' 2d Êt 514' 426 N'E'2d at 1201 llt ûlËo In tcìsut¡

of Me¡d;lson, 298 ItL App. 3d l, 3, 69? N.E.2d 1210, r?Ii 0* Dlüt. l99S) (hold¡¡g that courts

¡hruld atterapt to dËr€ü.ñbË thc ¡srlorn¡ iotcnt rolely by rcfranocto thË plain lqBuagc of th¡

truEt rgfËËEç$t); Mtche[y, Suydcr, 402 ltl. 279.284, E3 N,E.zd 68Ô; 681(1949] (finding that

thç intcnt ofthp temrtor is 1o bç drN*m ftom tlte lrn¡urgo ofThË doçumär h¡cE, snd curfoutrdin8

cÍrcr¡m¡ta¡rce¡ will not ba pcrmittcd to ìmport ¡ d!&renrt Beårthg ftom that æçre$cd' ur¡less

there cx¡ats sr¡ch au ¡srbisutfy ås to rcquirÊ I coum¡ctiOn by thC cor¡n),Ë Even agUmütg

ægucttdothat thc A¡ilclcs of Insorpcrlfion arrd By'Larvr çrettËd somc sort of "t¡u¡t" - which

thÊ,y did ¡tot - thëro ir no rmbìguïty in rhocp dosr¡ment¡, Nowhcrc in tho¡s cqfltro[ing do'um¡nts

Ís ir ¡ruËd that the Foundrtion w¡¡ sr€rtÉd for the *pccific ¿nd srclusivo bçneñt of rr¡identc of

Chicago or,.indeed, fortheir bÈndt il all $ opporcd to the bmefit ofreddcnts of whutvcrthe

Fou¡tdetion nig[t shoort tq couduct its a6{ivitie¡'

ó MofËover, it is ur.objcctive ¡trndard -.ð "trult provision tt *t -*ELTt#fËåit 
FËHi;å;,

î l*ï irqi'åf¡;î?ù-';ä¡iú 
r:'î B +ev* v- rc¡vÞ . 277 r1t' App. 3 d

l4
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CONCLUgIOH

Båcru& E plrin urd ordinuy readlng of the Foundetio;'s it¡tic¡or of Incorporatiorr

and By.law+ which sro ütEshed to thr compl¡im as æthibits and s¡e çofitrollin& eetrbl¡shes thrt

rhc Foundafion ir ¡9¡ requircd to opcrrte r mulËum in the Cþ of Chicrgo 0r cvÊn illiuoi¡, aud

bec¡usc the llliuoi¡ Gemcrrl Not Für Profit Corporrtion Açt specifiçally ruthorize¿ thç Found¡tion

to conduct ite af¡irs arrywhÊrÈ, pl¿intiftb hrvt, te a ülttÈr of lèw, fhilod tç raiuo g¡y genuint l*ue

of raterial fàot er to whdhçr arry dwision 0r plan to close tlæ Tcrra Mu¡eur¡ or movç tha

Foundation out ofthr Stgte of llllnois would bc nn rlrra r¿'rrs act. Accordingty, thc Foundaion

ruspecffirlþ rçquggts thaf this Courl ¡rant it¡ motion for jud¡ncnr on thô pleadin¡r ot Co¡rts I

and II of plrinrÍfr Budrrock ¡nd Gidwitr'F oompleint, cmrrþdgmmt irr it¡ ùvor on thü¡Ê oountt,

åûd g¡adt n¡ch oth¡r rdief thü tbÍs Courr dee¡¡s rpproprhtc.

REspcotfu lly subhittÊd,

e
One DetLnd¡nt
Tem Formùtion the A¡ts

WillisrrrF, Conlon
Stcphen C. Ccrlson
Su¡¡n A. Stoæ
Lori L¡P¡r B.ôfler
SIDLEY & AUSTIN
B¡nk Orp Pla¡r
lo South Dor¡bsrn
Chiclgo,Illlnois 60603
Tel-:(312) 853-700o
Frr: (312) 8fl-703É
Firm Id- No.; 907t1

çHl :¡o:t{lYl
tt
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FrYlrul ttl
S.F¡rmÞü ¡9r

Cumulative
Llst ot
Organiu,ations
described in Sectlon 120(-c) of thc
frltcrnat Revcnuo Çode ol 1$86w

r
!¡

Thrse olÏhrçe

:

I
I
I

I
\

, ¡(\r

É¡.,,
. il :-,

ffi

ffi
ffiH
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Curnul¡tlw
h"ËLTr*ron"
ùrËÉba{l llr
srdtllñ |tole) d üf
tnllrilllwrrurtrdr
øl llll
F¡r'llÉa

Ftrt I ol thrf Frll¡cl ËËtrtrrnt I
dafgrgfiEñ st ÊttËtt us¡tt d'r th! rndryÉlc¡I
ìrrlrniE. Éln ll contlrñ$ a gañ¡rll
rrplinltiqn ot lhÜ 'slll €g-vrrrlll
Caåuemru lor Eentri¡¡Ëêrlf fçr Fütil'l|
ìrlctlll0 t¡r ÞUttofot'

Pl'll
thh ÉuÞ¡¡!|ücñ çÖñlt¡lll I llß gt

Ërcüliliottt tË *lìlglr o6¡1¡¡¡¡ilrl lll
;&J6iE+ r¡r ¡¡ 't ñÊt ¡l+ilEÞl¡rr
ñ rrr ätrr¡rruoll ¡r ñÉl ulÍl Eut hil r
ilüits- F crpt'nñillç,r r¡1ll? holËittl
ãmfr¡ærtC E il ilr.JaisÈlr- grnrÛt
ür |.tt' *lll t.rul lr .vrdlñer tâ
e''Ûibllleil d mr o¡uslll¡lt of üìrtl
iontriÞuüenr. êcntrrôullQnl tc lll
ãiernlrition dlsotlblË ¡ñ llËtlon
l?kexrl lorilCutpr|t Fr¡uß fl¡tEg|cr
w¡u ti r¡'þçil tltvËllll C wrìd¡ì? thl
ororlrúet¡o; hit rtttlvrd I lrnü
c¡forrnnl Ë $m* TIrr *¡*t¡ræl
¿i¡al¡*1r r¡æn t 7qcÌ{1 I ür I f¡h
¡-i¡esmdcn ôf tìl Utr'ffi| Sdl¡. or
rni-ryUåt-:,¡m¡æn C BìË txltll¡¡
of-lm unfid flad o? ñl ÐiF€r ol
C€{i¡rnt{Ì--rni 

P,¡u¡caon fitglÐ ì Ëqqql
rmrn- o ¡olrry rgt o¡cåni¡Ëon ItqlÉ
Ëi-ñ¡ úÉ- 

-¡rnltiË. 
o¡r orc¡æu'try. rt

É¿'fl'ttiar $Ër tlt t?tr t'llt ct tlrl
õfotnrttrrûll'l ñafnl. lrl llFlllnlg
áo-'w. f¡r Ët¡nilËflrÐü.t lfrg d nr
ririi¡trenr orr-trrr¡giÞ¡cl lr rrHurt
rn Frrr ll.

ôú ¡tlflt¡|l
ilcnt-A ÞuÞllË cñrdry wrür r 5tt

dÊdsËüD$rv [ünhüilt
I Ol-n-rnrll. r omrd olllìEiliAr

ñErtnE i ¡lot l llllnFilr rrl?Ür
wr€ll-D¿BfÉrÐ dril ¡ililüf t
rÞr orot¡È l¡Ínltlln Û¡t llüÐ
i¡auårO 'rr nrvm¡ csvFtH¡ügol
drÉr¡+r, rrn n$5 üry Ül ¡fl
rnrdtlv l¡d.al '

e r È¡¡må o¡¡¡¡lr¡í¡¡r oomrEudfltl- to wh¡cll Ërl drËusuÞll EÍ an
r.tg-,wrr¡ ìtl¡ Ëilt il ürlt fl.l tr, il
ured llclus¡¡¡'ly lÉ7'tÇl¡gi(tul'
Ënrrll¡Èrll, scilntlllc, llllf¡rt, Êl
iouc¡rlãnr¡ il¡rFÉl?t. ca läl lfia

ÍlyËliliolì ol crurlty lc cillfnn or
ItTillft

t A Frivril ÊÞcr¡tin9 lg4¡nqfllqr wttt I
l6t ûüJÊ$Ëtlrry llñllrtlen'

r I nnvm lcuno¡üo¡. FÇtl.illly ffiñ
r Sttt dlÉsÊuÞ¡lÌlï llmrl-Ildl'

¡ Ã-i¡Àr¡tr¡tr or!tntrltiðn whotl
llltil l¡ r ÞvÞtlè Elliftly (tlütr tn#r
l'pnv¡l¡l foundlüoËl hil nol Þaarì
ãilrrnineo. Mosl 0l llTtrr
otogrtrrtorr h¡vr nÊl rowfi lo{l?ltil
rfõtOrrit$n }l ÞuEllÊ Çharlüü' ttür
rnor¡oh many gl thrm. fucll ll
cnult6 or É,f¡. ¡. ftry q'rrtily t¡
ÊuDllË ohlttrrgl. thrs EEI¡i Ðlld
inçtuglt fornl olgqÊttltian¡ lhlt
tì6Yt tErrrr,lly cltrmio g{Ællc útültt
stril¡r h¡l thll Blt¡r/l h|t nol yll
he|tl düürñr''rË te Þr ÉrrçlÞf th.
lrrtrtnd i;vrttul Errytcl'

Ë An ctllfril¡tlotl 6eccrtil6 in ilçDAn
r?ôld.d thr coil sll¡f thllt â
cñüil!.

7 rn oÉ¡¡iltßOa þ üìËì cafi$ltJæ.Ü
u¡-oóa*ao¡l rl nsr tcrül r¿rl C
a ÍFYünmlmll ufrr' thfl ñffi.

. Solt gaEUË$H¡t! ulrlrllFdìr
3 A forr{rr-rdoilr¡rt oçt,Úrrton

OTlrEf, ÇOoltiÈA lour{ügü nuÊËü
rooßltng slllr tnc nttnrr cl l¡l
àñ¡¡r¡ntiðn ¡6¡l þliowinl ütl lltmd
.uitÐ' ttdicrttl lhr AóYrnfl lulw
¡isrrugr D¡rr' Î¡r tñry rtDrlLl;Ð
ofdgøgnr rËàf r¡ a'tuHÊ CfiÜ¡tlf
l#ûrËt rultne uncl-l¡stclt 50J lËI(3)
ol ûrr r¡lrr¡r iwrnrr;!cr. ''Ììf :dilÉ# 'irtÞr. 

ngurll¡ ¡lr tfl ül
:nr ai¡m.cor îJ¡ü tlþrËlrttll ;.l!
rncñtfl ln eË[Ën tnl'ÞuÞllfi çnillr
üly3lEl n üE tr lËlìlt¡ifr 1ê ieñmlr-r+ ¡æc tEËlLl ..¡r1¡ 3gr. tlllc
oËrr¡gr ro1. 

^o(¡tb¡ì¡w' 
f* Eltril

tr.,tn¡ d¿rf arÉrnlt¡ in mr fllf æ0q
tnrt flüt ül¡ It i'ÚlËÍÉ !t l li¡¡qlr
|TJnrtt fiF¡lLfir¡rc Hìn trl' *rc Jrr
el frQ Élgnf rtIlrrgt'¡ñg tìl r¡qltdl
r.¿" to(þlt ¡lEÉmr r hnü ¡1,
eoditirm¡usroql

Tha l€llorlng lrlll'lFl.t, Hlr¡rl
lkdtlil¡t n¡mlß 'liutEil 

¡¡¡ ¡l¡ ot Ëíl|
o¡üre ffiñì:
Dor Fa¡¡d¡lt' ThrJdtn (a)

CohfiËirl¡ll.

trlr|lÉT "

c€da (al áalìËllt ilt Êl ,l I ÊÌYrÜ
fgunE¡lE|i rll r tçìtr ¡rç.rc=.ft
UmtlË0n

iêv¡ arlllÍ êf Fdgtr lll (el (ll
Smê"*cr.¡r¡.

&pÐrry+
Cofi (11 Ðlìþtal lh¡t ê0tïfl$utloñl lo
f¡rOO|t|¡ãlf untll rnoluflil vnflf iht
lF!{¡t arrmFñoñ ur oalwtort: coËr izì
[nrÉ læuárÈrhlt H ç0ntflÞ'¡lronr þÉ.c
crdutrìitly rr rdlignu* çh¡ltrltlf' lttt
ortr:lt-driinrrc aurEotr¡: rrË çadl iËl
dt6olË r 30t dütuÊilþ'l¡tt llrh¡tåüÉn'

hl.t$¡tal socmy of Àñtnç¡. ;ñe-

Wú¡ìlryton 0.C.

4rflrr{on:
¡{e cdr ñtllrt t FruÞiiÇ dllrrly t$lh I
Ír0* ÉtgtÆ+E Flt rltìtl Ê!Örl.

tr¡1¡¡5 s{Ërlty, u¡tll lt00Ð'
YunrAI

Jttltil'gt!
{Jtìü cgte (trlrfl.¿ I lot¡ dltÍÉÈ¡ùlt
ririr¡il¡n unt¡l ¡.ElamÞtr rf99.
Þrc¡¡lþlmf ¡ltr tt*r Cd. ttlü dffilC
On f nnl-drnnrilËtüâtt It rr¡ltïf o.l
tr¡urìËtlil5 lffJ*
FuðlisÍlon NC' 7t if 

'JFd¡t.Ë 
¡nC

rri¡reaå ¡dltuallt, AdddlÉnl {?a
o"¡rirtrrc iñ Êum¡¡l¡tlYl qurrtrlly
¡r.u'lrg. r{f¡ilYt. rürttÐl tîf''l
lif,t¡r Satt/il çiürÉtwr tægnitlcn
Ff !tlü.| ü*{llll il ËslñEll r cFfr'.gr
in ilr crElfi¡¡tin r ü¡t Éll êulr'uaIvt
qJilËrü nmtlnrrtl É ¡Í¡trof'sl lucn
tü!!ri 5ü¡r gËrtqt ¡Í. e¡e.bmÉ
Ëi¡hmuncrnìtnl¡-iñ ¡tll lñllfnll
niüttr l¡¡ltrt!ü. BullrÚn änñÊuttËl.

'ntã.hÊi¡.Ë,rld| 
!r. Fuþlk !,tËlc¡drnt

'nrglroon-gr 
fi. firr.l d prnfirc:E

Élüb$ülr *ür rn ÐllSrö¡iEll lì¡1l

t¡irtr f,tt t$¡f h? dfçlr'|t9ry leÉ9¡ììdrll
undir tlct¡on 7.lN Ql llr goãl
àrhtaitÐ ö rlttËfllal C üaF'rB'ctl' -- -ctfuiuiæonr tnldr rñr lrquülú
Ð tþ-ãil{ [ÍËñrülflt nrn¡tfll cn
àirtú- roro rl0 (Filurr lor
OruÍEÍltl ÈfitË lËlll hrFcrì'
iútÐt lcrm. llùll iFrlum lot
FrlY:rrr lcunËtllon lllIrlpl lrorn
tncplr Tr¡l Ð ¡l.r¡fÍ Èt tællcr
fÉ d tn CÉ. lI YltEn ¡rrr no!
JËn-r t-r¡ ntr :sutram cl
t¡r ¡ l¡ çrtrimÉl ¡ltl7 !Ð ilrl
*XrOodÈÍtttut ilrYlÍtl
È. í*fH kr lhr;'rd¡lg¡ '{ctt'ü
úr üctflflr c| Il o,fÉtÏtñm r¡nr
Cõ -eñtrua uÍ Hnr d rrrr
n-nd3lHt¡Ðtlïüxtqfllhn ol
thi" l¡trn¡l irllltul lrrrlrl'r
rtF¡|lm.r El öllÍ .rü ltltsl

Ttir rltl||lr ¡o ülrci ts¡lürÈ$gË tr!¡t
rrùy ct üÐ ti¡üñ9 d cfinrütlÞnr 'rr 

lhrr
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l,Ettlril

Frrl, H,r lrl
¡flSJr

¡aüÃ* Ga lrl
ïr

UHrl E5ñú
hnt.p+
tötËh- çnlù E|Fnbr

tUDrilr u+ L$r¡ Ð.ctñå.? lqtr|.

AuÈ$l Ìl
YdaG; A¡

ItG. tl r
od|rr+ ]{. l. rlt

cdl.F Yt
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t (at
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l.L* Elgr

Ud

!)t, aal
O*a¡ll

CôËctl' çù
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^r$ 
¡l-b
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ð !¡Ìflh ll*-

lÉ|. l{H., lù
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TdËrl
lrrt llìlr3 lr
lËÍÉrltlt

Eattl|r rr¿

AWt(ñrl lrõal¡tiãl Íillt

)lailr¡l êul* ttrr Xrß14
¡a¡¡¡å E

ll!* ttlËt

T.írll ËEl Fmrb l*¡unr lr,.
drrrr, lt, tir

Tñall Cflrrlllrt tloqroa ¡srl,¡ñ lil',
tarrll lL

tliii-i¡r¡rlr frsh çilírrÐ lrr Brv+r €r
lafltll Cq.r¡i ililil| h*r'dar l*rçr¡ lnr

OrrÉL Or
ftr'rrl Drro t¡lrrq rtr ßf¡ li( Vâril OGllñl*f

lü A{tË"1 g3-
ftËl¡
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\ tña*rurr, là.

lß* tütrrll. Tr
¡rr+trw lq

lË,, F.¡{¡rL. r¡,
¡ 

^rad¡tltF 
lÈ
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i
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frRfrrlçATr qÎ SFRvlcrì

#j
mË¡ængcr dslivef:

åtfril:iH*t*o rn¡¡te & soticitrti'on¡

rOO W, RandolPh Stre*
3d Ftoor
Chicsgo, tr" 60ü01

WiltiamR' QPinlan
Jrüeo R Carroll :

John F, KennodY
30 N. Lf, Srllo Srec¡t '

Suitozg(Ð
õli"aso, IL 60602

Bri¿nL' Crowc
Jsmeg Wil¡on
Itt.ftuY & Ftodich Ltd'

aaa T.l. ¡¡1o5¡g¡n Avçm¡e

CH"t5o,Illinol¡ ó0ÉlI

a"d bY mail to:

N¡ftrli Mishaalt
3263 N Street N'V/'
tr;;hi"gù"D'c' 2ooo?

onthi¡ I0ù daY ofJanurrY' ?001' ûJ*c
Cul¡ou

CHI ?10{{{lüt
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confidential Attomey client Tvork Product In Auticiparion of Litigation

MEETING MINUTFS:

LG: Len Garment
LL: Larry Levinson
DR: Donald Ratner
iiPu-"r HaYes Tucker (Via Phone)

J: Judith Tena
N: Naftâli Micheali

L.G

L.L,:

L.G,;

D.R.

D.R-

L.G

. Thisisthedissentingminorityfromtheagreement - .r-¡i^--r ra.^,,-,{aeael'
r Tentative plan to fight for self-rule of Ë*äa1ion on Constitrrtional Gror¡nds seeking
- ¡"i;,i"" t'"tl"f *¿-du*ages in Federal Cou¡t

. Tü; first question is aboui fees' how arethey affected?

rWhyisn,tthiswithinthescopeoftheirrdemnificationprovision?It'sgeffnanetothe
fr$.í; 

"f 
the foundation" ' will presewe it?

3?102?9-) KELLOGG-HUBER ; #2 1

1

CL

r Ptaintiffwill have to frnd at some point

r Fçe$ can be allowed
. Corut oan say? vrîï "¡o* fees as to the ñ¡h*e? Therp is the possibilíty that it may

denY fees

r Ëveryone is being paid except us by the Foundatiorr

. Quinlan, tUe praiít'iff ' "tmåty 
is not beilrgpaid by the foundation

r our attorney is cleatly under tJre þdemnification 
olause' Plaintiff not accordíng to

td";ttt, theY have been blocked

. Possible to be Paid owentlY

' Desire is to proceed grcunded i9 con$tutionnl law' it's cr€dible

r Preseflt lawyers *o-tËig *9: Allon' Freernan' f'arry' Myself

r To s'me up: *dî;;"zg- ***iog, j"ãi*iur intervention notwithstanding, the

trustees vote will afrrrm judgement uJ¿*c*n-"õJütï f""tAution structute' In effect the

foundation wilt sail away from fcrtaãootin-gs to be oostrolled by Chicsgo

-- Left Room BrieflY -

16di-000442
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2 confidsntinl Attornoy client work hoduct In Anticipation of Litigation

CL

J
r Attorney General made "threats" to Marshall

r Hearry imPaot on hçr

Thesc meetings wer€ not transcrib€d?

No

Conversation between Terta and Marshall a'fterwards

'Whçre is the document¿tion if anY?

r There is nonÊ

L.G.:

KELLOGO-HUBER ; #2 2

r Originaily Simpson will resign immediately
. Other agreements also

r she (stãpnanie Marshall) will r¡nwillingly vote for the agreement

L.G
\ffhcn did notice regarding the Attomey General inviting her come to her anomey?

r 2 weeks ago
r ltt lctter then a 2nd lett'er

t

N

L.L

J

l¡

I

I

a

N

LL

J

r To summåfize: there is a temporary agrËÐment' stephanie Marshs'll' wç've

temporarily ugr""lthãt Marsira[ was opposed to 'he.agreement a few weeks ago

somçrime rfr-r h;;;;;itit" otopp"tidåí L"i¿"o"ed bf a letter' She was called to the

Afioney Ourruru1tlïJ "¿"i*"¿äu 
conflict of intercst regarding her cormection to

Terra and u *o*"ðtioo elsewherc. SuU*.,qu*nt t'.ú*t aåvice, at a mediation meeting'

she took ttre po*iãLn-t¡ut she would aglee'to mediation pronosal due to hçr ooncern

about l*igatiro p'*äJ*t*¿-uv p*, ht- :ä;kid;nlt *i"r'insistance that Allen

Singteton not be ffi;å-;; fili"*tination' Thi* i* evìdenced in a letter'

. finãl stage/vote she agreed to everythin&

r She prevailed i";;;;ip;*itio" *á the whole boa¡d was rsmoved

J

16di-000443
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confidential Attomey client work Product In Anticipation of Litigation

rThisisadraftoftheletterthatwasactuallysent(SeeAttachedlçttermarkedDRAIT
dated 6/4i01)

r I have sigued coPies

r Doorffentation is needecl to show StÉphanie Matshall's coercion into submission

r Series of meetings prior to all this

. gu*ry bosrd has a right to self e)rarnination

r Discussíons framed regarding their future strategic direction about: the future' Tera's

ãesires, by-laws, " ' o give and take' no decisions

r Did it occur tö Gid;; and Buntock that there was a plan afoot to move the
- 

f"*d.tton to Chicago or Washington?

r There l\¡as¡ a ProPosal

r Art institute approaohed the foundatiorr for an affiliation

r The¡e were generic discussions?

3?162?g-f KELLOGG-HUBER ; #'2 3

J

DR

LG

LL

N

DR

LGr

DRr

LG

lTherêv/ÇreSnumberofmeetings3-5itemsofconcelr:attendancedown,notenough
fl¡nde to slrpport fwo locations' not *"ogh art to suppoft two locations' the

oommitments in Paris

r Maggie Daley and Ron (Gidwitz) w.ere there

r John Bryant of tue ¿rt rirtitor" of Chiougo, a major Chicago player' approached

Gidwiø
r Art wodd has a culture' " it calls ftom lots of musÊuns

rBroughttolhe.o**itt*u,wagtodiscussattheseptembçrboardmeeting.Hadnot
Yet bËen discussed

r What was the next major event that occr¡rred?

rlnJrrlyorAugust,Gidwit¿ry.Fgçstcdamceting:whatwouldbethebestavenuefor
the museum, h";!kJ¡;; *nitõpup*r oo utr *it¡**t from everyone' No one but

DR:

Tuclrer sent onË

16di-000444



SENT BY:Xerox Te I ecopÍer ?020 ; 6-25-01 ; 12:0?

4

N
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Þean Buntrock also sent a lettcr

DRr
Tucker's ProPosnl wa$ to go to D'C

LG:
Nothing was said regarding an inænt to go to court?

3?162?9-) KELLOGO-HUBER; #24

a

t

DR:
o No,..
. The boa¡d did not agree"'

J

N:

DR

LG;

r Finance committee ettlier
r Allen Simpson untovercd this and had questions about it

e There is documentatioP of this

At the last moment after discussion, and the T\rcker and Buntrock lettçr' it wns put to

the boaïd not to elect Br:ntrock to next yeat

The SePtcmber election

There was no idea of a suit

-' Paul Hayes Tusker Via Phone Joins Meeting -

I've gone through the material

I

I

a

a

P

What a¡e the feasible oPtions?

r Taking of property is the only deferue

r It is legitimate
c Coercion issue is critical
r Her stepping down: not neoestarily affect thesuit

. If stephanie rur"rïrr*ii-r**"ved herself from rhe board, the next meeti¡rg would be a

tis vote

LG
t This is strategic to tactival

16di-000445
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r Fopus on oertaintly issues for the complaint, on strategio level to stop what's taking

, 
nol?, 

in generar agreement tha.tthe strongest suit is regarding Taking

, *¿îr;"?;;; o-r*rio" is without compensationunder color of law

r Otu goal is to *"o*uã"*ages' both compensatory and exemplary

r And to stoP it
r Where is the core of the state action located?

r Deteil on the way it started, the TRO' ' '

r Cateorized by Cison, with no facts, and no justification'

. The judge does not want this issue

r It has been held in abeYance

r There has becû a snategy of peeting away the 
-tr1ppo.r}.3d, 

inertia

r All of this ** g; irr;',Ã; complaínt, t"r.*e "tdt abilþ to govem itself and its

. fi#å"ment of trurh was when stephanie Marshall got called ínto the Attorney

a
General
lü/hat is your sPin?

P
r I agree with the characterization änd shatgic initial âsseËsment

r Motion to dismiss was the best document out of Sidley

r pressure o' Urr*nit ¡g* standing: ü;itrd reaction m being pressed prior to the

action took place

A;;u**" ðtci¿*it" desire for corrtrol
ll

??

P

r Action hete is to demonst¡atÈ a' time line of actions for contol

r Including the Marshall, AG contaot.

¡ Conççrns are: oourt orderçd mediation

lCauseofthatwastheswrdayphonecallwithsh{??),Ted,Sæphanie,Paulaud.one

. Tii.Ëilu*rio' to get 01ü ftom rhe barrase of motions thev were filing

r Ask the corrrt for mediation
. 'We agreed viaPhone
r That côuld come back at us'

r Mediatio" *"1iilþ;;"*lop an exit stategt for the for:ndation

r complicit agreement for med.iation that çolors ttre a paragraph in the doounent?'lt

LG
r Çan bç treatcd as PeriPheral
r Ü"¿"Åt*r¿able ttrat people make tempornty concÊssroûs

16di-000446
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what justifi.cs.tion was there for the foundation to not self govern for the AG to enter

3?102?g-) KELLOGG-HUBER ; #2 O

6

a

F:

the case

Don't know íf thc documents v¡ere ever recövered

AG attacks comPtaint to Quinlan

r#hat is Stephauia Marshall's backgound?

o
DR

LG
?

P
r She is comPassionate, moral
. Was atthe academY of soience

r Put on the baord bY Dean Burrtrock

. She is imPrcssive, organizational
r She founded tfr. Å.*ã*yof Scienlce, and built it, chaired for 20 years

r It was totally fimded by state finds

r Ron controls atl the funds'

Her role and relationship with Ron is key, especially early on
a

LG

DR
r Ron agreed to mediation

: ilå:: iti :åillr*,,* Quinlan, the plaintiffs attomçv' said red had done something

illegal
. nttãgt¿ that Ted had donp something ímproper

. quñ* saidhe would irrvestigate Ted

. tLA sought ano courtoPtion
r He pushed for mediation
r Did not want to Eo to court

P

LG

r He (Ted) reiterated that hc could not go on the stand

rTh¡eatenedtorr*igtuweekpriortonominatiorrcommitteenreeting
+ Did not want op"ä*iå" or st'anding in the a¡t cornulrnity to be affected

r Did he saY that?

P:
a Yes

16di-000447
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DR

lffhat was the scandal he was haunted by?

r Pteviously a director had raised questions

r Thç diteçtor *A ï"¿ tt*¿ had personal squirmishes going on

r Ted blamed it on personal distaste 
-.r It was legitimnte, the¡e was no conllict

. tnt forder director wag upset so hç wrote a memo

rProblemwasthesuggestionwasthatTedwasonthçtakehadcirculatedínthçatt
world alreadY

. Bni¿*nte did not develop' but Ted was scared

r Mediation of a motion to dismiss

r Ted didn't want to go to court

r Ted said go for mcdiation
. Paul hsd no vote and Stephanie had notvote

3?16279+ KELLOGG-HUBER ; #2 7

LG:

DR

t

JimCollinsandKat}rrinestevensaskçdJohnNefftowriteamêmoagainstTed
Neffwas the fired director

P:
r Kstherine Stevens encouragedNeffto writc the mÊmo

DR
r Quinlan turns up with the mËmo in court

LG
r And Ted becomes alarmed" '

P
rTedpurchasedapainting|omorhadsoldapaintirrgtothesamcdealerthatthe

foun¿ario-n-trad pìtchasèd a painting from

r Whethet;; -" ä ã*f ie hará to k'''ow' but it cawed him issues'

r He h"d tt.dJ in the deater's cortdo at the timo

Seoondpoint:Tedstebbinswasanotherimportant,sreduåldefectionformthe

iå-#;il:å to shift his position on pre*Bure of potential public ssândal beÆause of

ão1t *uoo that wete leaked

I
a

LG
t

t

P
a NefTsaid be did not send it to anyone

16di-000448
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r Jim Collíns or Katherine Stevens" '

r ProbablY Collins to Quinlan

r Attorney General used it in the motton

r Stebbins refuse¿ tJ uu, *utt"rs usçd ìn cou* proceeding bçcause of a fea^r of scandaì

Ted was intent on gettirtg rid of Buntock

They put Ted on sfrategic planning committee for the future

LG

J
a

t
N

LG
I
t iiäJiï|iiHäffih or nne sed clf,licJ 9t lte'"'t^=':.lT,rbnvard 

as head or the

stxêtegiç ptanníng cñ;ittr;afcl mectiated settlement oommittee and the

Nomination committee

(RegardingHartman)HebeoameclogewithCollinsandpartoftheGidwitzand
Buntrock Foup i! --- r^e^{ rr-r++ of. Gidwitz snd
reasonirrg rwas aü exoneration letter Hartman wantËd to be part

b-u"LooËrtelped Hafiman get the letter

N
ll

¡

LG

P

a This cuts both waYs

Maggie DaleY

Four directors ho$ile to exploration of outside alternatives' '

a

LL

DR

LG

DR

t

r Burrfuook was alwaYs against it
; õid;tand Daley and others were for it initially' ' '

WhoÆfhywastheanimating.fisurebehindtheefflortstotieeverythingdownleading
to tne attóroey General situffion" '

t

o He and Maggie gre\¡¡ up together' he øtd her not to go for it

; äit*ï," *ut-e"li"t"¿ to "carry the \r/ater"

16di-000449
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Ç

t

his lawYers

LG

ConfidentialAttomeyClientWorkFroductlnAntioipationoflitÌgation

Jim collins, former General counsel, gets to Maggie who gets to Gidwitz and

Buntrock to caÍY the ball

lit" CoUint said he was going to get Judith

3?16??9r KELLOGG-HUBER ; #2 9

J

N

JimCollinscontrolledeverything'HenominatedMaggieDaley,DeanBuntrock,and
uttimatetY Gidwìtz

Bell was Buntfock's petsonal attomey in the claims on wsste managËmerit' they are

a

LG

N

P

¡ The spinel the state flction' individuals. eqsuilg pT:"'F i:Iorts 
to gst conüol of at

independent ""td*i;-Ëildrrion 
*a iei"g the-attorney general' s offltce to

irnpiement the Paln
r Ëvãtî*ttic defåctionto show a step.by step effect

r vfç are tooking f*;i;;;¡r"*, ¡"tq"iäiior,, "r""ut 
to i'rrortant 

people' evidentiarv

suppÕrr, to ,t o*äJäï"-Jil t*r a"pãritioro, tt", to uttimatelv prevail

rlnthecomplaint,theFoundationwasenjoinedformtossirrgoutBuntrock
r More important than staying in chrcago

e I zuggested, because Buntroak was constantly against decisions

r H" iãt m* "keþ on the ke€I"

olspokewithpeoptepriottotheSepæmbermeeting,IdidnoteelwehadthevotestÔ

. 
ttffJåiilhould 

ca* him and tell him not to come ro thÉ mceting' that it wo'ld be

embarassing
. He said he s'as ooming and they "oÏIi 

settle things personally

. Maggie *¿ tttttiJît *** tia of g*ttocþ would help'

r We have covEred the generalities

r Tho eleurents we need

r Regardiug Damges:

: ffi 
';tTJåi;;'"îî',": 

Hhi;:åÏ'å:itrií :l:iä' - eep arato thc communitv fr om

. ffi;îJlHåL. of pubric acrlon thai shourd cöncern a fed.ersl court

r Grecnbay lou-r*î, ãÃ g;*rn-rn ald R"b- ¡eter tÖ pay Paul aâ'n âlways count on

the support orpi"t''; Si*t up the color of law issue

r WaYs and Means:

16di-000450
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$/ill fær a 2 page list of talking issues

Claim was that there wEre 6 votes that were pro ruediation

TheyallcorrntedArtlrur,svote'claidtvifl$thathewasonthephoneforthçlastten

KELLOGO-HUBER ; f3 O

10 confldential AnomÊy cliçnt work product In AnticipaÍion of Litigation

. First locate chicago counsel, \rye mu¡rt pïeparÊ urrder fuil ùaft prËp8re a temporafy

injunction
r $y'e need to ,'enter t1re lists" with this change of cowse

r paul leaves Tuesday for Florçnc*, *u Jä"uå*g" * g" his testimony and have him

sign it

DR

P
a

DR

N/J

DR

LG:

I

r He was not there

¡ Should we reinçorporate outside Illinois'

r Is it atechnical ortnctical issue

: iå:15ì""1"Li"å-tilT i:Ii#ä"rney genera's power to prevent the abilitv to

Ieave lllinois
. Th;¡;ä; issue the 4n circuit ùr lllinois will havc

r Thesç arË Property rights

r Ftee fourrdation to move

P

N

DR:
Precedentwitharrot}rerf'otforprofrtmovingoutoflllinoisperhapswouldbeheþfuI

H looks at it as a paroohial foundation

The TerraName would' disaPPear

minutes

a

a

|)

-- Did not attcnd Lu¡rçh discussion -

(see 526 US 687)

N
I Àlso cåBes where Not for Profit's tied to and failed are not helpfiJ

16di-000451
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ll

LG

N

DR

t
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I
LG

LL

Confrdçntial A$orney Client Work Product In Anticipation of Litigatïort

Also with the Attorney General Involved?

Yes, but on the state level' not the fçderal level

Not the Federal Level

. Federar constitutional ctÈim u:iog q' 4tbn 14ü' and the 6th "'

r But must have Chtt*" oo¡11:I to take this ort

:ln*;t*XîHi'ïiËT'it¡ecttoheavvranrírrcatiousirthevrose'

r rhe Attornev General is nrnning 
"1î";ä;'"î¡tfiïÏ;lwant 

exposwe

; ,+îf""* of court maY shake things uP

¡ TherÊ sr€ fllso issues on the buyback of shares by the e$åte

An iss$e, but we must have documentahon

Forrr,dauonpersuadedtoselltoLawterlntemationalandthensoldtoEastmanata
higher Pnce

*"":#i:"tt bv g¡vine options at a low price

ls.ío sold' for $13'75

May not be put ín' but will add a' sentence to the paperwork

N r WiththeHartmasissue

Ò

I

DR

N

DR

N
a

t
t
I

a

DR r we should name Hartman *.ry ÏT ,rtoûel EÉquen'e, if he had knouril, he could not

;ff"1#;¡"'"t'#ffiþjîru'nn*"***"*i::-oninsiderinrornation
. ü"'täli*ngbelief thar Çollins sot

16di-000452
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wiped out
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Hadhesoldothers,shareeonthçinfonn'ation,thewholefoundationc,ouldhavebeen

3?162?9+ KELLOGG-HUBER ; #3 2

12

Boartl decided to sell the shares' they drdn't have the inside information

o

t
Committee approaohed Collins to buy half the foundation shares

sellirrg sf the samç in the market each day

:träträ,:Ë11","ft::fffiffi1"îTl':å'ÏiJA"'*ev
üueatened about

N

J

Indiana Commerce
for $2 mitlion (+-)

Heavy buYing andt

a

t

.- ËND --

General thrçatened, he

LL

ËH#îî,î':î:Ë"-åH#ff*î-i'iiJ*"ÏJ:1î#:îÏi::"pu"his
Ëtîîiåí""";, ïllegitimacv of public purp'
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IN THE CIRCUIT COURT OF COOK COLINTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, et al

Plainriffs,
vs.

ruDITH TERRA, et al

Defendants

No. 00 CH 13859

)
)
)
)
)
)
)
)
)
)
)
)

)

)

)

)

)

)
)

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-lnten'enor

ruDITH TERRA, et al
Defendants

VS

NOTICE OF NÍOTION

TO: SEE ATTACHED SERVICE LIST

On January 22,2001, at l1:00 a.m., or as soon thereafter as counsel may be heard, I shall
appear before the Honorable Dorothy Kinnaird or any judge sitting in her stead, in the courtroom
usually occupied by her in Rm. 2302. Richard Dale)¡ Center. Chicago. Illinois, and present the
attached Attorne)'General's ilIotion To Allon'Bifurcated Depositions and Depositions in Excess
of Three Hours Under Rule 206.

Name:
Address:
Telephone:

Floyd Perkins Attorney for Plaintiff
100 West Randolph Street, 3rd Floor City: Chica_qo, Illinois 60601-3175
(312) 814-2595 Attorney No. 99000

PROOF OF SERVICE BY FACSIMILE AND U.S. MAIL

Flovd Perkins
(ùc ânômey. ccrtiry)

I served a copy of this notice and the anached motion on each of the on Service List by
facsimile and by U.S. mail, postage pre-paid before 5 p.m. on J

DOROTHY BROVTN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY
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SER\TICE LIST

William Conlon
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
One First National Plaza
Chicago, Illinois 60603

Brian L. Crowe
James Wilson
Shefsþ & Froelich, Ltd.
444 N. Michigan
Chicago, illinois 60611

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd.
30 N. LaSalle Street
Suite 2900
Chicago,Illinois 60602
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IN THE CIRCUIT COURT OF COOK COLINTY, ILLiNOIS
COTINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and
RONALD GIDWITZ, a Di¡ector of the
Terra Foundation for the Arts,

Plaintiffs,
vs.

No. 00 CH 13859
JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K
SIMPSON, a Director of the Tena
Foundation for the A¡ts, NAFTALI
MICHEALI and the TERRA
FOUNDATION FOR THE ARTS, an
Illinois Not-For-Profit Corporation,

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-Intervenor
VS

JUDITH TERRA, a Director of the
Terra Foundation for the A¡ts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the A¡ts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOUNDATION FOR THE ARTS, an
Illinois Not-For-Profit Corporation,

Defendants
ATTORNEY GENE 'S MOTION TO ALLOW BIFURCATED DEPOSITIONS AND

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)

)

)
)
)

)

)

)
)

)

)

)

)
)

)
)
)

DEPOSITIONS I EXCESS OF THREE HOURS U NDER RULE 206

NOW COMES the People of the State of lllinois by the Attorney General and moves

pursuant to lllinois Supreme Court Rule 206 for an order concerning discovery and certain

depositions as follows:

I
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1) The ATTORNEY GENERAL has fìled his Motion to nioin the Terra Fou ndation's Use

of the Current Soecial Litioation Committee and for Aopointment of a R Conduct

the lndependent lnvestigation and that motion concerns a limited part of the matters herein,

and such limited matters are the subject of expedited limited discovery. These matters

were discussed before the court and the parties have agreed to an expedited discovery

schedule and the matter is set by order of court to proceed on a limited expedited manner.

2) Pursuant to Supreme Court Rule 201 (k) the parties have met and discussed the

methods and timing of discovery on this limited matter, and a comprehensive plan has been

agreed to.

3) ln the course of discussing the discovery schedule, Plaintiffs requested that the

Defendants agree that any depositions being taken for the limited purpose of the Attorney

General's aforesaid pending motion would not limit or prevent the Plaintiffs from conducting

only a limited depositions on the matters related to the Attorney General's motion and

reserving the right to depose such persons again at a later date, as a continued deposition.

4) Counsel for the defendants Tucker, Simpson and Terra refused to agree and contends

that plaintiffs shall be entitled to one deposition. The parties counsel discussed such but

could not agree.

5) Plaintiffs seek to reserve the right to bifurcate the depositions and to limit the expedited

deposition examinations to the issues in the subject motion, and to have said depositions

adjourned after a limited examination on the matters in the motion , with a right in Plaintiffs

to continue the deposition to another date to deal with the other matters in this case.

6)The depositions of certain of the defendant board members , specifìcally defendantTucker

and Defendant Terra will involve many issues involving complex activities and their

depositions as to the matters of the total case will require more than the three hours allowed

without order by Rule 206, and with the extra issues presented by this additional limited

subject motion, three hours as provided by rule 206 (d)will not be sufficient to complete a

2
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proper and complete deposition

Wherefore the Attorney General pursuant to Supreme Court Rule 206 seeks an order that

1) The depositions taken pursuant to the expedited discovery schedule on the limited issue

before the court on the matters raised in the subject Attorney General's motion shall be taken

in a bifurcated manner to allow examination on the matters related to the motion, with a right

in the Plaintiffs to adjourn the depositions after examination , and with a right in the Plaintiffs

to reschedule and reconvene said depositions at a later date and time.

2) The three hour rule under Supreme Court Rule 206 shall not apply to the depositions

herein of the party defendants , their agents, servants or employees, and that the parties be

allowed to conduct said depositions without a restriction on the time.

Respectfully su bmitted,

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of lllinois

BY stant A y General

FLOYD D. PERKINS #99OOO
THERESE HARRIS
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Chicago, lllinois 60601 -3175
Telephone: (312) 814-2595

J
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IN THE CTRCUIT COURT OF COOK COtiNry, U,LINOIS
cottNTY DEPARIMENT, CHANCERY DrvrsroN

BLINTROCK and GID\ryïTZ,
Plahtifß,

YS. No. 00 CH 13859

TERRA, et al., Honorable Dorothy Kirie Kinnaird
Defendants

THE PEOPLE OF TI{E STATE OF
ILLINOIS,

Plaintilï-I¡tereenor,

TERRA, et d.,
Defendarts.

JOINT EMERGENCY MOTION A}ID MEMORAIì{DTTM OF LAW
IN SUPPORT OF TEMPORARY RESTR,AIIIIING ORDER

TO ENJOIN BOARD MEETING SCTIEDULED FOR JUNrc E . 9. 2OOI

Plafutiffs, Dca¡ L. Bunbock("Buutock') andRonaldGdwitz("Gidwitz"), Directon ofthe

Tera Foundation for the Arts ("Terra Foundation" or "Foundation'), by thcir atûofüsys, euinlær &

Crisham, Ltd., the People of the Statc E. Ryan,

Anorncy Gcncral ("Anomey Crøreral")(collectively 'Plaintifß'), respcctfully submitthis motion

a¡rdmcrnorardum of law in support of a teurporary resfaining ordø to eqioin the Boæd ofDirecton

mceting of the Tcrra Foundation tbat is schcduled fø Juoe I - 9, 200t.

INTRODUCTION

On May 21,2001 ,the partics iuforrred tbis Court of the status of thc mediatiou proccss and,

bæed on that infonnation, thc Court advised the puties to continue the mediation process. The

Court set tbis matter for furtùcr st¿tus on Jr¡ne t 8. 2OO I . Three days latcr, Judith Tera attempted

to unilaterally tei:ninatc the mediation process. At virtualty the sa¡e time, Rag¡cr (who takes

)
)
)
)
)
)
)

VS

)
)
)
)
)
)
)

Doc:17ó137

16di-000463



JUN øE ZøØ I 4:45 PI'1 FR To ËËø46øgËrzøe34?3 P.ø?

direction from Tuckcr) began the process to schedr¡le a "mid-year rnecting" of the board The

mesting is now scheduled for June 8-9. Although Jud¡tb Terra and certain othcr boardmembem did

not make thenrsclves available for conclr¡sion of thc mediatiou proccss, thcy harrc made tbemselves

available for the meeting and other For¡nd¿tion functions. The Defendants persist in hotdirig the

meeting wen though Mr. Giôrite, lvfß. Dalcy and possibly Ambassador Hartmm arc uuablc to

attend tbe meeting--given such short notice and prior commitments that could not be changed,

Moreover, the Foundation's delivery of tbe boa¡d materials was untimely and Mr. Gdwitz' request

for thc matcrials last weekwas rcjected out of hand.

Themeeting shouldbe enjoined. The meeting altcrs tl¡e status quo and violEtæ

bruary 5,2001 mccting is an a,ücmptto subvertthe mediation process, intcrfere with thc

reached on May ll, 2001, and usurps to hear the

Attoraey Gmcral

I, STATEMENT OF FACTS

Thç Plaintiffs and thc Atto** af*Qc each filed verified complains all"gbg, among-( /
other things, that the Defendaûts have brc\õñ-e<l/their fiduciary dutics as members of the Board of

Dirccton for the Tena Foundation. 1 The vuified pleadings allege that the DefEndån$ have grossly

mismanaged the affairs of thc unilaterally attampted to divcst the peoplc of

the State of Illinois of their exclus in the Foundation þ closing the Terra

Museum in Chicago and rclocating outside of lllinois. The Plaintift and the

Attorney General have also alleged that the Defcndants havç brcached their fiduciary duties and

Tbc facts arc undisputcd a¡rd based largely on the documents
Dcfendants Plaintiff, Ronald Gidw"itz', afñdavit is also attached hereto as

2

stayorder

ecpcdited regucst for a recclvcr.

bcneficial
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€ngagËd in numero¡¡s conflicts of intsr$t witb respect to Foundation's ofa¡t, The

Anorney Gørsral and Plaintifh have rcquesæd that this Court appoint a receiver for the For¡ndation

and rcrnove the Defendaat Directors from thc Board of Dircctors.

On 5,2001 this court stayed the litigation, including discovcry and the Attorney

General's expedited hearing ø a recciver, and entered David C, Hilliard to

mcdiarc this dispute between the partics. See On l, the

Boa¡d of Directon reachcd an ths resolving this ¡¡¿¡16.

On May 21,2001, this Court couducted a statw beariug rcgarding the mediated settlement

agÍeernent. Plaintjffs and the Attorney Ger¡eral advised the Court that agrccrnent had been rcached

on the material telms necessary to resolve this rnattcr and that frrl:ther clarification and øcplauation

was indicated, At the concluion of the stanrs hearing, thc Court adviscd the parties t,o continue to

cooperate to b'ring the mediation to a conclusion. The Cor¡f also set thematter for ñ¡rther st¿tus on

Jund 18, 2001 to accommod¿tç thc mcdiation

The Plaintiffs and the themselves available to conclude the

mediation proÇess with the board members, to no avail.

Three days after the status hearing beforc the court, on May 24, 2001 , Judith rcrra delivercd -

a lcttcr to the mediator and For¡ndation board membsrs in which shs declarcd thc mcdiation process

to be "againstjustice, moral values, basic intcgrity....stupid [and] insulting,', among other things.

Judith Tcrra ñ¡rther declarcd:

I hereþ irstnrct rny lawycrs to do the ncccssary steps to put an end to thc mcdiation
proce.ss and set a datc to prqcrly hear evidence aod finalize this lawsuit bascd on
real fasts and legal righrs.',

A copy of Judith Te¡ra's lettcr is anached æ Exhibit Bl hereto.
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While Judrth Tena was indicting the mediation process, DoualdRaûrer, a Foundation staff

msrnber who takes direction from Defendant Tucker, informed the board members on May Z3,ZOO1

that a'Tnid-year board meeting'was to be scheduled Ramerproposed thæ the meeting take place

on June I and 9 or June I I and 12,2001. Ratner provided no agenda for the mccting at t1¡at timc.

A copy of Raber's scheduting memo is attached Exhibit 82.

Ou May31,2001, Ratnerscbeduledthe "mid-ycar meeting" forJune I and 9, 2001, again

without an ageirda. il4r. Gdwitz, IvIrs. Daley andpossibly Ambassador Ha¡ür¡an a¡e unavailable to

participæe in the mecting becawe of pior obligations wbich could not be altercd on such short

notice. Furthø, only two or thrcc of thc board men¡bers will even be in Chicago of the meeting.

Mr. Gidwitz had rcqpested a copy of the board matcrials last week and his rcquest was

deaiÇd. On June 5 ,z}}L,thrce days bcfore thc meeting is to occur, Ratncr finally issued the agenda

for the meetiag. The ageuda includes the following:

' Boa¡d "approval/acccptance" of mcetitrg minutes of no læs thau 37 Boa¡d,
Executive, Finance, Collections, Education and Stræegic plærning meeting minutes
rangrng in dates from Mæch 13,2000 through May tS, ZOO1.

. ApprovaloftheTcrraFor¡ndationbudgct forZ00Z.

' A nondescript réference to "ord business/ns$, business.,,

' lnftrnutio'nal iten¡s such as a director's repon and thc rcport of corngiüces.

A copy of the agcnda fqr the June E-9, 2001 "mid-year mceting" is aüached hqeto as Exhibit Bc.

Rat¡rer failcd to deliver the "board packet" to the bord mernbcrs for the meeting until June 5, 2001 .

It is impropcr for this board to approve thç voluminow minutcs, while tbe mediation is

pending and bcforc hearing on the Attorney Gcaeral's motion to appoint a receiver, arnong other

motions' The agenda also does not allow the di¡cctors rcasonable time to rcvicw thc minutæ.

4Doc:t7ó137
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Moreover, "approvaliacce,ptance" ofthe minutes a¡e at isn¡c in this litigation and alter thc status quo.

Dcfcndants are atternptiug to obtain approval of thc minutcs ûo ratify their improper conduct and

jtstify tbeir litigation position. Further, many minutcs uc sanitized" failing to accurarcly rcflect the

subject meetings.

Inaddition,anagendaits¡rincludcs"ApprovalofBudget." TheDefendsuæ'intentionisto

aPprove this budga before the nediation is concluded. This is irnpro'per for sevcral reaso¡u¡,

includin g the following:

The budget is the product of a tainted board. The Gsneral and
Plaintiffs have alleged that DefendantDi¡ec¡on unfitto to servc
ontheboard TheDefc¡dant onthebudget.

TheAnorney General and Plaintiffs have r€questdthatthe

a

a

toprotectthe

-

Foundátisn. Discovery and ahearing on the
has bsc,u stayed
should bc stayed
concludod

pcurling mcdiation. The subjcct meçting
u¡rtil tbe issues iavolvcd in the mediation

ïhe budg* docusrcnts project that the Foun'Jation will ln
expenses" through 200 l ; yet the proposed açtual for only
"litigation e:çcoses." This gross disparity in the use of ñ¡nds

investigationþ, others, the Attomey General,

Nobudgctshouldbe approrædbythis boarduntil thcmcdiationis concludedbccar¡se
any budgct approved now will ineparably prejudice the Board's implemcatation of
theMay ll agreement

are

a
$2.4

On Junc 4, 2001 , Mn, Daiey also requested that thc meeting daæs be defsned, to no avail.

on Junc 4,200L, Mn- Daley wrotc to hcr fcllow board mqnbers and rcquested thæ the meeting be

deferred' Mrs. Daley had informed the board that she was unavailable to atrcnd the meeting

scheduled for June 8 and 9 based on prior commitrnerits which could not be altercd. In Mn. Daley,s

lettcr, she suggcsts to thc boa¡d that the mecting be defened to the week of Jr¡nc 25. This would not

5

appomta
ofa
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only allou' lvfn. Dalcy a¡rd Mr. Gidwitz to participate in tbe meeting, but it would also coincidc wittr

thc visit by thc Tsrra Fellows to Chicago. M¡s. Daicy writcs, as follows:

And I suspect that rnany of the board menrbers will agrcc with me that it v¡ill be an
op'potunity lost if we do not reconsider holding ou meeting at that time. If we had
known abouttheweek's activities of or¡rTcrraFcllowswhørweoriginally ækedfor
dalcs, mauy of us, I'm surc, would havc coruidcred changing schedules.

Mn. Daley also cxplained that she wæ uofairly prejudiced by the faihue to providc the agenda for

the subject meeting on a timely basis, as follows:

Since it is June 4th and we still do not have an agenda for the 9th of June...why not
re-think this? It shor¡ldn't hamper travel arrangemøb, sincÇ I was told only nro
directors ìvere to be present æ the Foundation Office for this Saturday.

Let's fr,v to wo¡k this out, All of r¡s wilt beneñt and enjoy the possibilities of
gathering with otu schola¡s.

lvfrs. Dalcy's request to dcfer thc meeting wæ rejected. A copy of lvfrs. Dalcy's lc6cr is attachcd

æ Exhibit 86.

ARGUMENT

II' PLAINTTFFS ARE ENTITLED TO INJUNCTTVE RELIEF TO ENJOIN TIIE
BOARD MEETING AT{D STRIKE ITS AGENDA.

The issuance of a ternporary rcsEaidry ordcr is appropriate wherc the facts denronshate a

"fair question" thår (l ) the party secking rclief has ¿ the party will suffer

injunctive relief is not granted; (3) the parfy has an inadeçaæ rcmedy at

laq and (4) thcre is a ükelihood tbat the party seeking injunctivc rclicf will succçcd on thc

merits. Tíerney v. Vtllage of schaumburg,ISTIll. App 3d 1055, 53g N,E.zd g04, g07 (tst Dist.

l9E9). Moteover, atelnporary restaining order is propuly issued wherc it is necessary to

maintain the status quo. People's Gas Light & Coko v. City of Chicago,l l7 I¡. App. 3d 3S3,
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355,453 N.E.zd740,741(lstDist. 1983). PlaintiffsclearlyrneËteachoftheelementsrequired

for the issuance of the injrurctive relicf sought hcrc.

A temporary resraining øder is issued upon a showing of the maintainthe

quo until a hearing c¿n be held on an application for a preliminary People's Gas,

& Coke v. C ity of Chicago, I I7ltl. App. 3d 353,355,453 N.E.zd 740,742( Dist. 1983 )

law is clearthat consideration of cntry of a tcmporary restraining order

mu$ be granted bascd on the strength of the moyants, papcrs alo¡¡e.

and

242

Ill, App. 3d259,263,608N.8. 2d I Dist. l993xcvcû an answer, tbe

court is to proceed in summary and only on Stanton v.

City of Chícago, l77 lll Aprp. 3d N.E. 2d 464,46? (l øder ørteredby

trial cor¡rt was required showing by Plaintiffthæ thc ordcr was necessary

to prevent and See also Hon, Thorsss J. O'Brien and Richa¡d A.

Jr¡rcz,yk, InO Is an Hearing Requíred? 8l lll. B.l.572,575 (Nov. 1993).

A' The People of lllinois Are the Beneficlaries of the Foundation and Requírc the
Court's Protection,

and Buntrock, as directors of the Terr¿ For¡ndation, possess a

tb"y a¡c exprassly authorized by section.l03. r5 of tbe Not for profit

105/103.15, to "ørjoin the doing of any act or acts or the tansfer of

real or personal propcrty by or to the coqporation."

The Attorney Gener¿l is vested with a rntcrest vi¡tue of the common lan'

andthe lllinois Charitablc Trust Act (760 5511 a seg.), thæ the Attorney

Gcneral to prctect the interests of the people of the

Passonv.

summary

motion for

right iD

Act,
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of the Foundation, a charitable the Sate of lllinois. The Foundation is a not-for-

profit corporation hol.ìing propcrty for cha¡itable purposes and is an Illinois trustcc under

commûn law and pursua¡tto sectiou 3 of the Cha¡iablc TnutAct, 760 ILCS j5l3. The

For¡ndation has in the past acknowlcdged that it is au Illinois and has registercd

and rçorted to the Anorney General pursuatrt to the

The People are the sole aod assets hcld by

that Charitable

with rcspect to duty and t[e

obligation to adhe¡ç to spccific pruposcs of a fr¡st. The common law nrle of decision related to

charitable trusb establishes and provides that thc People ae thç firlly vcsted beaeficia¡iæ æ

equitablc swncrs of a fee si'nFle interest of the cha¡itablc asa The

Foundation was created exists and opcraæs as a of a charitable nr¡sr Under

Illinois law, it scrves as merely a trustcc for all of thc charitablc assets which it holds such in

trust exclusively for thc benefit of the People. /d. Consequently, by operation of law, the people

are the sole and exclusive vested beneficiaries of the chaitablc assets held by thc For¡ndatioa.

B' The Board Meeting Must be Enjoined Bec¡use it w¡s Sctreduted for an
Improper Purpose.

The Board rneeting schcdulcd for June I - 9, 2001 and its purported agsnda is intsudcd

solely to undennine the mediation efforls and to advance Deferdants' in this

ulffa vires,

a b,rcach of

litigaion. Thus, the mcethg does not fi¡rthcr the For¡nd¿tion's

fiduciary duty that should bc cnjoined. Defendants must not be permitæd to uso the

the Foundation a¡rd thus, have a

Eust law is the foun.lation of aII

and Defendans efforb to usc the Board meeting to advance this to

I

Trust
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Foundation's Board meetings a¡rd its agenda ö a me:rns to fi¡¡tler their personal agenda and

mismanagement of the For¡ndation. This Cou¡t may enjoin the Board meeting if it is based on an

improper purposs. Illinois law ørplicitly rccognizes thæ the ocsrcisc of corporatc righ6 and

govcmrüçe must comply withgood faith and a See, eg., Briskin v. Ogdan-

Kildare Buílding Corporation 132 lll. App. 2d 679,270 N.E.zd 520 (tst Dist. tg7l) (court must

considcr svidcncs of good faith and motive of sha¡eholder wheu detcrmining whethcr

corporation properly refi¡sed to comply with stockholder's statutory rcquest for inspeaim of

boofsar¡drccords);seealsoS0SILCS 1051107.75þrovidrngforrighttoinspcctrccordsofuot-

for-profit co¡poration for proper purpose)

In addition, under the Charitablc Tn¡st Act, the court should "cxsrcise its discrstion as the

cquitics rcquire" whør the Attorney Crenerat has altegcd that the trustÊes of a charitablc

organization havc breached thei¡ fiduciary duties and has sought injuuaive relief. 260 ILCS

55/16(b).

Fnrther, in actions alleging the grounds for dissolution but where dissolution is not

sought, thc Illinois Businæs Corporation Act spccifically provides that a court may order .,the

submission of the dispute to mediation or other forms of non-binding altcmative dispute

regolution." 805 ILCS 5/12.56(bXB). The Gsn€ral Not fcrr Proftt Co4po,ration Act provides

gcncrally that r¡nder similar circumstances, a circuit court may t¿ke such action "as is ncccssary

to preserve the corporatc assets and carry o¡ the ajfairs of the co,rporæion a, hearing can

bç had" 805ILCS 105/l ) Morcowr, this Court has thc equitable to ordcr

the parties to submit to ln Amerícan Re-Insurance

Corporation, .73 lll. App. 16, 391 N.E.2d 532 (tst Disr 1929); County of Cook v. Barrett,S6

v.
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Ill App 3d 623,344 N.8.2d 540 (lst Dist, I975); Firct Natiotwl Bante of Chicago v. Bryn Mawr

Buch Bldg. Corp., 365 IIl. 409,6 N.B.zd 654 (t937).

Any atteu¡pt to cugage in outsidc the spccific purpose of a non-profit

corporatiou is ultra vtres, void and subject to ræfaint. Hanisonv. Barker Annuíty Fund,90

F.2d'286 (7th Cir. 1927); see also,805 ILCS 105/103.15 (attowing a dirçctor of a not-for-profit

corporation to bring an action to cnjoin æ,ultra v¡iar action be the corporatiotr). Fr¡¡thermore,

any actiou by the uot-for-profit coqporation that fails to di*"tly serve the bcneficiaries is also

ultra vires and void See People e,x rel. Scott v. George F. Hardkg lu{usewn,sg lll.App.3d 40g,

374 N.E.zd 7s6 (t't Dist. I978).

The Peoplc, as of thc Fouudation, and Gidwit¿ aud Buntrock, as

Foundation directors, seek to protect thc Founrtation and æseß ñ¡rther mismanagemeat

and abrue by Defe'ndanr. Thus, Plaintiffs scck to rcstrain thc Tena For¡udation fr,om: l)

cmducting the meeting scheduled for June I and 9, 2001; and (Z) stiking ltcrn IV of the

purported agenda. Plaintiffs also scek an order compelling Dcfendants to proceed with mediatim

effo¡ts with Mr. Hilliard on Jr¡ne E -9, 2001, or as soon as practicablc. Thc pefendæts, attempt

to mask their penonal agenda as prcpçr businæs for the Fouudation is coutrary to the

Foundation's charitable purpose and thu, a¡nounts lp anuhra vves Ntiurd a violation of the

inövidual Defendants, ou¡n tiduciary duties.

c. The Defendants' Acüons arc contrary to the charitablc
Purpose of tùe Tema Foundstion ¡nd Mustbe Enioined,

Certain Defendants' attcmpt to schedule a Board meeting undermines the mçdiæion

efforts' That the Boa¡d mecting is p'remised on the self-iaærest of Defendans is eyidcot when

Dæ:1ft13? l0
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one sousidcrs the purportcd agcnda for that mceting. Ouc of the artion items of the agcnd¿

involves thc approval of the budget. Prior to thc mcdiation discussions, the People requested the

appoinüne,rt of ligbt of the serious allegations of miscouducr alleged against thc

individual direclor The motion was intended to ensure that the For¡ndation and its

æseß were protected. Clearly the ap'proval of a budget, ¡¡çluding the

e¡cpçrurss a¡d other For¡ndation assets, is precisely the typc of action that toa

receiver. Defendants are attempting to take advant4ge of the stay imposed by this Court on the

Pcople's motion, by passing a budget bcforc this Court rulcs on thc motim. Tbc "rÌlsh" approval

of a budget by the current Board ersurcs tbe Dcfcndants' continued control of the For¡ndaüon's

assets. The Dcfcrdänts' actions to schedulc the approval of a budget undcrmines the settlemant

negotiations in furtherânce their own self-intercst and to tbe denriment of the Fow¡dation.

It is well established that a not-for-profit coqporation is created þ law for a deñnitc

purpose, a¡d that the assets hcld by thc corporatisn in tn¡st ca¡r bc used only to carry out tfte

PuqPosc for which the co'rporatiotr 1v¡rs created, See, e.g., Riverton Area Fire Proteclion Dist. v,

Riverton volwûeer Fire Dep't,zoï lll. App. 3dg44,950, 566 N.E.zd 1015, l0l9 (4th Dist.

t99l) (assøs held h tr.ust þ volunteer fire dçartnent, a charita,ble trust, could be used only to

provide fire protectiou services for citizcr¡s frorn whom it solicited funds). The Defendants' plan

to approve a budget at this time cannot be said to further the Fou¡dation's purpose. I¡stead" the

approval of the budg* is simply an attempt to cosure thæ ttris current Board can continue thsir

managcment ofthc Forurdation without conchuion of mcdiation or implcrncntation of thc May

I I agrecrnent or this Court's hearing of the motion for a receiver. Indeed, the altegations of
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mismânageme.lt against the Defendants clearly raisc a fair question tirat this Board should uot

determine the dishibutiou of thc Fouudation's assets at this time.

Equally üoubling is the scheduled approvat and accçtance of minutcs as another action

itcm at the Jr¡ne 8 - 9 meeting. Defendanb have schcduled the a,ppro\¡at of thirty-sa'ør Boa¡d

and committee meetings that occur¡ed over the course of the past year. The Boa¡d has not

approved the minutes prior to this time aud the Dcfmdatrs' attempt to do so now is consiste¡rt

with Judith Tera's dircction to hcr aÉomcys to proceed with litigation. Defendauts a¡e

aternpting to snsure that the miuutes that reflect their litigæion position arc approved to advance

their litigation stratcgy. the proper approval of r¡inutes is to establish an accuate record of

Board actions andnot an "aft€tr thc facf'attsmpt to poshüe for litigation. This Court must enjoin

the meeting and shike its 4genda to prcvcnt Dcfcndaus from usiag thc corporatc procedures and

formality as a merur to improve their lqal positions ín this action.

D' The Boerd Meeting Should Be Eaioined A¡rd ltem IV Of lts Agende Shicken
Becruse Defenrl'nts Are Attenrpting To Further Their Ovrn SeU-Interest In
Yiol¡tion Of Their Fiduciery Duty To The Foundation.

Ttre Defsndants should also be eerjoined becarse their actions violatc their ñduciary

duties. Illinois recognizes that the directors aud ofücqs of a uot-for-profit corporation owc a

tiduciary duty to the corporation and its bcneñciaries to prescrve the assets of the corpqration for

use exclusiveþ in the stated mission of the corrpor¿tioß , Mile-O-Mo Físhing CIub, Inc, v. Noble,

62 III' Aprp. 2d 50, 2¡0 N.E.2d 12 (sth Dist. 1965). As stated tn Noble,"rhe ofücers and

dirccüors of a not-for-profit co¡poration should thøefore, be charged the same dcgree of fidetity

to the intercsts of the corporation as are tbe off¡cers and directors of abr¡siness corporation.,,

Noble,62 lll. App. 2d at ST , ZtO N.E.2d ar 15.
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Hcre, the Terra Foundatign's assets must be preserved for the opcration a¡rd maintenarice

of the Tcrra Mrseu¡n, as well as for the education of Illinois citÞcns in the a'ts. Any act by üe

Defendar¡ts to deplete the assets of the Foundation as well æ transfcr the

citizcns of Illinois would ccn¡stitute a fl.agrant brcach of the Dcfeurt¡nts,

The Defendants cânnot lawfully talce action or force action by the For¡ndation which is contary

to thc mission of the Foundation. Accordingly, a,uy attçmpt to pass a budget for the Foundatiør

directly involvcs the use of For¡nd¿tion assets and must be consistent with the Foundation's

pqpose and not to ñ¡rther Defendants' self-inærest and litigation goals.

Plaintiffs, tbemsclvçs fiduciarics of the Ter¡a Foundation, seçk a temporary resbaining

order prohibiting the Defendants from taking any actim on behatf of the Foundation to benefit

their setÊintercst and litigation shategy. By derupting to pass a budgct at this timc, Defendants

are clearly ancrnpting to prcsørc their control and ñ¡rther facilitate their contitrued

misrrauagernent of the Foundation.

Defcndants, as dircctors of the For¡rdation, owe a fiduciary duty to aú in the

Foundation's bcsl intcrest. Dcfendæts' attempt to use the Boa¡d meeting as a vehicle to advance

their own agenda and litigation strategy is clearly impropø and inconsisteut with tbe fiduciary

dutiæ that Defendants are bormd þ. Such a budget, approved at this time, will irrcparably barm

the implcrnentation of the May I I agreement. {ççs¡rlingly, this Court must cnjoin the Board

meeting schcduled for Ju¡e I and 9, 2001 and strike the agcnda for that meeting.

away
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ru. IN TIIE ALTER¡{ATIVE, THIS COURT SHOULD DELAY THE BOARI)
MEETING A¡ID PRESERVE TTIE STATUS QUO UNTIL SUCH TIME AS THE
MEDIATION HAS CONCLT'DED.

á.lternatively, if this Court docs not enjoin the Board meeting, Ptaintiffs respectfully

rcquest thæ this Cou¡t Prcseryc thc stah¡s quo and allqw thc mccting to occur for informaticmal

purposes only: that is; agenda items V.¡ (Drector's Report) and V,B (Report of Financc,

Collectiqns and Education Cornnittses). The ageuda of the board meeting allows corsideration

of old and new bwiness, and in that rcgard the issue of making Foundation loans to the

Defendant directors to allow them to rse Fou¡rdation ñ¡nds to pay their fees hæ

bcen on pæt agørdæ, aud prcsumably could bc revisitcd at this recently called meeting. Thus,

no "old businessinew business" shor¡ld be addressed giveo the procedural posture of the

mcdiæion and the litigation.

Defendants have seemirgly decided to abandon the mcdiarion and ûo resume the litigation

of this mattcr. Although Dcfendants rnay ccrtainly decide to pursue such action, Defsudanb

should be required to inform the Cou¡t of their inte,nt so that this Cor¡rt may disband the

mediation Process od reschedule all ptnding motions and issues relatcd to this titigæion on its

caienda¡

To daæ, Plaintiffs have been exercising good faith efforts to resolve this matterwhile

Defcndauts have bcca cngagcd in a scherne to improve their litigation positions and stratcgy by

using a Board meeting to altcr thc statw quo. Thc pa¡tics arc scheduled to appear beforc this

Court on June 18, 2001 to advise the Court as to the status of the mediation. If this Court does

not enjoin the meeting altogcther, Ptaintiffs request that this Court dclay any Boa¡d meetings

Doc:176137 L4
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until after the Junc 18, 2001 date. Such a delay would be minimal and thus, there would bc no

real harr¡ iucuncd by thc Foundation or Defendants.

At the time that this Cor¡rt cutercd a temporary restraining ordcr enjoining Deferrdanæ'

cfforß !o tansfcr tåe Foundation from Chicago, Illinois, this Court i¡dicæed that thc nømal day

to day opcrations of the Fousdation would continue. The agørda forthe June I - 9 meeting does

not involve the day to day operations of the Fouudation. Rather, thc mecting is an impropcr

effort to alter the status quo of this matler. Defendants must not be permitted to use the

Foundatisn as a means of posnring iu this litigation. Accordingly, Ptaintiffs request thattbis

Court delay ttre meeting schedulcd for June I - 9, 2001 until such time as this Court detcrminæ

thæ tbe med.iation has becn cmcluded.

WHEREFORE, Plaintiffs rcspcctfully rciluest that this Court entcr an order reshaining

the Ter¡a Foundation from: (t) conducting ameeting of the Forurdation,s Boardof Directors

schcdulcd for Junc I - 9, 2001; and (Z) sfiking the agenda for thc Juos g - 9, 2001 rneeting.

Plaintifß ræpectfully request that this Court ordsr Þefcndqnts to meetwith Mr. Hilliard on J.¡nc

8 -9, 2001, or as soon as practicable, to <liscrss settlement of this ntz¡tar. In the alærnative,

Plaintiffs rcqucst that this Corut delay thc mecting schcdulcd for Jr¡nc I -g, 2001 until aftsr the

mediation has been concluded.

Þù:l?6ttz 15
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Assistant Attornsy Gcncral

Floyd Pcrkins
Therese Harris
Assistant Attorneys Gcneral
Bweau of Chuitable Tnuts and Solicitations
100 W. Randolph, 3rd Floor
Chicago, IL 60601
(3r2) 8r4-25es

To HËø46ØgnL?Ø?34e3 p. e I

Respectful ly submitted,

DEAN BLNTROCK aud
RONALD GIDIVITZ

of Tbeir

William R. Quinlan
Ja¡nes R. Canoll
John F. Kenncdy

QTJINLAN & CRISHAM, LTD.
30 Nortb l¿Salle Steet,Zgrh Ftoor
Chicago, Illinois 60602
(312) 263-0900
FinnID #33745

By: By:

Doc:176137 l6
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Âssigtãnt Attor¡rc5' GÊfi€ral

Floyd Pcrtins
thc¡esoHuris
As sistanr rlaonrtYe Generat

Buca¡ of Chari¡¡blc Trurs and

I00 lV. REdolPL 3rd Floor

Chicags,IL 60601
(312) 8t+259s
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B¡c

R$eacü¡tly subúûitted'

DEIN BUNIROCK antl

RONALD OIDÏ'ITZ

of ïheir

Willir¡n R Qui¡l¡n
Jmes R. Curoll
JohnF. KeßncdY

QIJINTAN & CRISIIAI\4 LÎD.
30Nod¡ t¿Sallo Stcct,29tb Floor

Chic¡go,Ilbooic 60602
(312) 3634900
PinnID #33745
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IN TIIE CIRCUTT COURT OF COOK COTJNTY, ILLINOIS
couNTy DEPARTMENT, CTIANCERY DMSION

BLINTROCK and GIDWITZ,

Plaintiffs,

No. 00 CH 13859

TERRA, et al.,

Defendants.

THE PEOPLE OF THE STATE OF
ILLINOIS,

Plaintitr-Inærvenor

TERRA, et al.

Defendants

MOTION FOR LEAVE TO FILE TINDER SEAL EMERGENCY IIIOTION.AND
MEMORAI{DUM OF LA\il IN SUPPORT OF TEMPORAR,Y RESTRAINING ORDER

TO ENJOIN BOÁRD TWEETÍNG SCIüDTILED FOR JTINE S.9. 2OOI

Plaintiffs, Dean L. Buntrock ("Buntrock') and Ronald Gidwitz ("Gidwitz"), Directors of

the Tcr¡a Foundation for the Arts ("Terra Foundation" or "Foundation') by their attomeys

Quinlan & Crisham, Ltd., and Ptaintiff-Intervenori the people of the State of lllinois by James E.

Ryan, Attorney General (collectively "Plaintiffs"), respectfully move this Cowt to allow

plaintiffs to file their Emergency Molion and Memorandum of Law in Support of Temporary

Restaining Order to Enjoin Bosrd Meeting Scheduled for Jure E-9, 2001 under Seal. In support

of theirmotior¡ plaintiffs state:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

vs.

vs

17636ó
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l. Plaintiffs require emergency iujwrctive relief to enjoin the individual defendants

and the Terra Foundation from procceding with the Board meeting scheduled for Junc 8-9, Z00l

bccause the meeting and its purported not fi¡rther the charitable purpose of the

will undermine the parties' lengthyFouudation, thrcatens to harm

settl ement ncgotiations.

2. Plaintifîs have therefore prepared their emergency motion to enjoin the Board

mecting scheduled for June 8-9, 2001. Plaintiffs wish to be hea¡d on that motion on Thursday,

June 7,200I at 9:15 a.m.

3. Plaintiffs'motion may contain information rclating to the parties'mediation

process. On May ?,l,201l,this Court stated that its Febnrary 5,2001 order "provided that this

mediation prccess is a private proceeding and no paúy to the action, no member of the Board, no

employee or agent of the Board, or any âttornçys for thcm or any parties therein, are to discuss

this mediation process, given out any materials, or do anything at all that would jeopardize the

success of what has been a very, very long and difücult process and which t believe may be close

to an end here." (512112001Transcript of proceedings at p. 5).

4- Plaintiffs thereforc file this prccsutionary motion requesting thar their emergency

motion to enjoin the Boa¡d mecting scheduled for June 8-9, 2001 be filcd under scal so as to be

in full compliance with this court's statements from the bench on May 21, 2001.

WI{EREFORE plaintiffs respectfully Équest that this Cor¡rt enter an Order $anting

plaintiffs leave to file their Emergency Motion and Memorandum of law in support of temporary

restraining order to enjoin the Boa¡d Meaing Scheduled for Jure 8-9, 2001 r¡nder seal and

n6J66 2

go04
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würs¡s DrßEcT Dt^L llc

3r2l9l7{450

Qrrriu,ax ed CRISFIAM, rrn

TO sBØ48ø3s L?Ø¿34?3 P.?5

ÀFÍ'IATTS
Eorv^¡.DD. H€Pft¡,N^^r
w^sH¡¡fGTO¡t D.c.

¡{ìr¡¡s JoHNSON r McN¡${ ß,\
CH¡cAoo. ¡¡¡¡No¡s

Àl.'oRr{sy!ATL^w

90 NORNT LÂSA¡¿g, STnAEÍ ' SUrÎE æOO

CH¡crco, lu¡lors 60602

TE¡¡P¡IONE 3 r2.263.0900

F^csbîIj 3t2.269.5013

June 6, 2001

VIA MESSENGER
The Flonorable Dorothy Kirie Kin¡aird
Cirn¡it Court of Cook County
Chancery Division
2302 Richud J. Daley Center
Chicago, Illinois 60602

Re: Buatrock udGíòwitzv. Ttra, Tucfu, Sínpso4 Míchaelí, ud
the Tø¡ø Foandøionþr the Ans, No. 00 CH l3t5g
EnwYenq Ìt[otion Notice¿ for l_urp T. Z00I st g:IS a,L

DearJudge Kinnaird:

Enclosed please find a courtesy copy of the Plaintiffs' Joint Emergcncy Motion and
Memor¿ndum of Law in Support ofTemporary Restraining O¡der to Enjoin Board Mecting
Scheduled for June I -9, 2001. This motion has been served upon the parties, but not nteO witU
the clerk of the court. Consistent with this Court's direction, we propose to file this motion
under seal on June 7,2001. We will be presenting this motion and the motion for lcavc to file
underseal atyouremergency motion call at9:lSa.m. onThunday, June 7,zool.

truly

William R. Quinlan

cc: Service List Anached

Dr:l?61(2
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SERVTCE LIST

Naftali Michaeli
3263 N StreetN.\ry.
lVæhingon, D.C. 20007
(Vîa Facsimile & Fedcral E-ryress)

Floyd D, Perkins
fusistantAttoruey General & Bureau Chief
of Chuitablc Trusts

100 \ry, Randolph Street
3rd Floor
Chicago, Illinois 60601
(ViaMessenger)

William F. Conlon
Stephen C. Ca¡lson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603
(Via Messenger)

Donald G. Mulack
McBride Baker & Coles
500 W. Madison Street
40th Flær
Chicago, Illinois 60661
(Via Messenger)

Brian Crowe
James D. \{ilson
Shefsþ & Froelich, Ltd.
444 N. Micbigan Avenue
Suite 2500
Cbicago, IL 6061I
(Via Messenger)

TO HËø46ø3H r?Ø'?-34?3 P. eE

Dq*¡?6t92
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BUNTROCK a¡rd GID\ryTIz,

Plaintiffs,

TERRA" et al.,

Defendants.

TO f,Ëø48ø3H t¿Ø¿34?3 P.Ø2'

IN TEE CIRCUIT COURT OF COOK COUNTY, ILINOIS
couNTY DEPARTMENT, CHANCERY DIVISION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

vs.

vs.

No. 00 CH 13859

Plaintiff-I¡tqv€nor,

TERRA, etal.

Defenda¡ts.

TO: See Attached Service List

PLEASE TAKE ÑOnC¡ tlat on June 7. 2001 et 9:15 a.m., or as soon thereafrer as counsel
may be heard, we shall appear before the Honorable Dorothy K. Kinnaird, or anyjudge sining inher
stead, in tlre courtroom usually occupied by her in Room 2302 of the Richa¡d J. Daiey Ccnter, and
shall then and there present the attachcd Pl¡i¡tif[s'Joiut Emergency Motion and Memorandum
of Law In Support of Temporary Restraining Order to Enjoin the Board Meeting Scheduled
for Juue &9,2001, a¡rd Motion for Leave to File Under Seal, copics of which a¡c attached and
hereby senred upon )0u.

THE PEOPLE OF THE STATE OF
ILLINOIS,

William R- Quinlan
James R Carroll
Ioh¡ F. Kennedy

Quinlan & Crisham, Ltd.
30 North LaSalle Strcct, Suite 2900
Chicago, Illinois 60602
(3 12) 263-0e00
Firm I.D. #33745

tunß_Erl
ûl C7'l oN

NOTTCE, OF MOTTON

Respectñrlly submitted,

DEAN L. BLINTROCK and RONALD cID\ryTrZ,
Directors of the Arts

Oue ofThcir

Þoc:l ?6181
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CERTTF'ICATE OF' SERVICE

The undersigtuA, being duly sworn on oath, deposes and states tt¡at she causcd true and
Correct Copies of tl¡e Attached Notice of Motion and Plaintiffst Joint Emergencî Motion and
Memor¡ndum of L¡w Iu Support of Temporary Resraining Order to Enjoin the Bo¡rd
Meeting Scheduled for Ju¡c &9' 2001 and Motion for Leave to File Under Seal to be served on
June 6,2001, the method ssrvice as indicated on the attached senrice list,

SUBSCRtsED AI{Ð SWORN to
before me this 6th dayofJune,
2001.

PUBLIC

rcFrcrr¡,sE¡lL'

Doc:1762t3
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wR¡rrßs DB.csr DhtNo

3LU9t7-E/'50

QLm\il"{N €d CRISIIAM, rr:o.

TO SËø48ø3Ë1¿øe34?3 P.ø4

E¡?¡IJATES:

EDùí^¡DD. HE1'¡EIÑiN
\4tÁsrø{croN, D, ç.

HYNES Jg¡¡rSON c MCN^nr nÂ
Crgc^Gq, ¡¡ts.rots

/ITIOR¡rEI! Al låw

30 No8il ¡rs,ìJu¿STsEET . SUm 2900

CrscâGo, ¡¡¡¡r€tr 6060?

TE¡¿'I|ON¿ 3¡2.263.09ü
FâCS¡ì,üLE 3¡1,¡63^50¡t

Jt¡nc 6,2001

WA MESSENGER
.jee SerYice List

Buntrucn snd GidteiE v. Terra, Tuclcer, Simpson, MÍchaeli, and
the Tens FoundsÍ¡on þr the Arrs, No. 00 CH 13859

Dear Counsel:

Enclosed pu will find a copy of Plaintiffs' Joint Emergcncy Motion ¡nd Memorandum
of Law In Support of Temporary Restraining Order to Enjoiu the Board Meeting Scheduled
for June &9, 200I . This pleading has not yet been filed with the clerk's ofñce as wc will be seeking
leave to file it undcr seal, cousistcnt with Judge Kinnaird's dircctions. The emergmcy motion will
be presented at P:I5 g.m. on Ju¡e 7. 2001.

v hly

William R.

Re:

Doc:176159
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qERVTCE LrST

Naftali Michaeli
3263 N Sueet N.IV.
Washington, D.C. 20007
(Yia Føcsimile and Federdl Express)

Floyd D. Perkins
Assistant Attorncy General & Bureau Chicf
of Charitable Trusts

100 W. Randolph Street
3rd Floor
Chicago, Illinois 6060 I
(Yia Messenger)

William F. Conlon
Stcphen C. Carlson
Susan A. Stone
Sidlcy & Austin
Ten South Dea¡bo¡n
Chicago, Illinois ó0ó03
(Vía Messenger)

Donald G. Mulack
McBride Baker & Coles
500 rüf. Madison Strect
40th Floor
Chicago, Itlinois 60661
(Via Messenger)

Brian Crowe
James D. Wilson
Sheßþ & Froelich, Ltd.
444 N. Michigan Avenue
Suite 2500
Chicago, IL 60611
(Yia Messenger)

TO sBø4693ã I eø¿34a3 P. ø5

Doc:l763rt
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2001 WL 36415356 (Ill.Cir.Ct.) (Expert Report and Affidavit)
Circuit Court of Illinois.

County Department, Chancery Division
Cook County

Dean L. BUNTROCK, a Director of the Terra Foundation for the Arts, and
Ronald Gidwitz a Director of the Terra Foundation for the Arts, Plaintiffs,

v.
Judith TERRA, a Director of the Terra Foundation for the Arts, Paul Hayes Tucker, a Director of

the Terra Foundation for the Arts, Alan Simpson, a Director of the Foundation for the Arts, Naftali
Michaeli and the Terra Foundation for the Arts, an Illinois Not-For-Profit Corporation, Defendants.

No. 00CH13859.
July 1, 2001.

Affidavit of John Walsh

Case Type: Fiduciary Duty >> Business Organizations
Jurisdiction: Cook County, Illinois
Name of Expert: John Walsh
Area of Expertise: Art, Entertainment & Media >> Other Art, Entertainment & Media

Representing: Defendant

Hon. Dorothy Kiric Kinnaird.

The underiersigned upon oath, hereby deposes and states as follows:

1. I am John Walsh. I recently retired from the J. Paul Getty Museum in Los Angeles, California, where I had served
as Director since 1983. Prior to that, my career included curatorial positions at the Frick Collection in New York,
the Metropolitan Museum of Art in New York, and the Museum of Fine Arts in Boston. I have taught at Columbia
University, Barnard College and Harvard University. I have been a member of the Governing Board of the Yale Art
Gallery since 1975 and of the Smithsonian Council since 1990. The professional organizations to which I belong include
the American Association of Museums and the Association of Art Museum Directors, of which I served as a trustee
from 1986 to 1992 and of which I was president from 1989 to 1990.

2. I have known Dr. Theodore Stebbins for over 40 years. He is a distinguished scholar and expert in the field of American
art. He is, and has a reputation as, a man of impeccable honesty and ethies.

3. From my own experience and my knowledge of art museums, I know that curators and directors commonly serve on
boards of museums other than those that employ them.

4. It is perfectly proper for the chairman of a museum's collections committee, or a trustee or member of the board of
directors of a museum, to bid at an auction for the museum. It is not improper for a representative of a museum to bid
at an auction or behalf of, or offer advice to a number of different interests, provided that the customary precautions
against conflict of interest are taken.

16di-000488
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Dean L. BUNTROCK, a Director of the Terra Foundation..., 2001 WL 36415356...

 © 2017 Thomson Reuters. No claim to original U.S. Government Works. 2

5. I have never known Dr. Stebbins to find bimself in a situation involving conflict of interest.

6. Under penalties provided by law pursuant to Section 1-109 of the Illinois Code of Civil Procedures, I certify that the
statements set forth in this affidavit are true and correct

End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,
v.
JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.
No. 00 CH 138s9

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of Illinois,

Hon. Dorothy Kirie Kinnaird

Pl aintiff-I n terven o r,
v.
JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.

DEFENDANTS' MOTION FOR LEAVE TO FILE WRITTEN OBJECTIONS
AND FOR AN EVIDENTIARY HEARING ON THE PROPOSED SETTLEMENT

Defendants, through their undersigned counsel, in support of their subject Motion, state as

foilows

OVERVIEW

OnFriday, JuneZ9,200t,the Board ofDirectors ofthe TerraFoundation (the "Foundation")

approved apurported settlement fashioned in conjunction with the Illinois AttorneyGeneral's Office

The settlement was approved by a bare majority of Directors (the "Director Majority'') required by

the Foundation's bylaws. In anticipation that this Court would approve their act, the Director

Majority voted to change the structure of the Foundation in ways that would, if accepted by the

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Court, defeat the stated purpose of the Foundation. Of equal importance, Friday's activities serve
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to ratify and advance a series of improper actions that make the change of structure a nullity. Those

actions could not have been contemplated by this Court when it: permitted the intervention by the

Attorney General; selected mediation as a way to resolve many of the issues; or, appointed

distinguished counsel as Mediator.r

Defendants Paul Hayes Tucker, Alan K. Simpson, and Judith Terra object to the proposed

settlement on their own behalf, and as fiduciaries for the Foundation. The within request for a

briefing schedule and evidentiary hearing on Defendants' objections is intended to assist the Court

in reviewing the fairness and adequacy of the proposed settlement. (Point A, infra)

Defendants intend to demonstrate that the proposed settlement is substantively and

procedurally unsound. Substantively, the settlement is inconsistent with the Foundation's charter,

the Founder's clear intentions, the Foundation's best interests, the best interests of the art public

worldwide that the Foundation was established to serve, and sound Illinois public policy, (Point B,

infra)

Procedurally, the settlement pro""r, was tainted by conflicts of interests that destroyed the

efficacy of its results. Having once insinuated itself into these proceedings, ostensibly to protect the

People of lllinois, the Attomey General's Off,rce thereafter perverted the mediation process to keep

the Foundation from fulfilling its charter and bylaws. Perhaps of greater import to the present

lThe undersigned are too new to this matter to presume to disagree with this Court for its
apparent reliance upon the mediation process to resolve the breadth of issues that the cause

eventuallypresented. 'We 
are equally loathe to criticize its Mediator for not excusing himself from

the proceedings the instant that the words "aÍt" aîd "institute" were co-joined. Having thus

reaff,rrmed our respect and regard for this Court and its agent, we believe that the proposed

settlement presents an horrific result that unquestionably would have been avoided had the Court
redirected the stated objectives of the Attorney General during the hearing on September 25,2000
(Transcript of Proceedings, p. 84) (Exhibit 1, attached hereto).

.,
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outcome, the Attorney General's office decided that it had the legal authority to have the Foundation,

through Illinois directors, serve the People of Illinois, almost to the exclusion of others, for 50 years,

regardless of the Foundation's charter and bylaws, and regardless of the extra legal means employed;

to wit: two Board members, Drs. Stebbins and Marshall, were palpably conflicted as a result of

intimidation by the Attorney General's Offrce. Lastly, the ordinarybusiness practices necessary to

optimize the assets of the Foundation were truncated because of the insistence that the place where

the Founder earned his fortune, and none other, house his collection into perpetuity.

A. A Fairness Hearing Is Required

Under settled law, a court may not approve a pending settlement agreement without first

finding that it is "suitable for the corporation, its purpose, and . . . in the best interest of its

members." See,thetrialcourt'srulingasrecitedinPalenciav.Navarro,243Ill.App.3d290,6ll

N.E.2d 1191 (App. Ct. l't Dist. 1993). See also Northem Trust Co. v. Thompson, 336 I1l. 137,168

N.E. 116 (1929) (in trust disputes, question for the court is whether settlement "under all the

circumstances is fair and equitable and result[s] in substantial . . . advuntage")

Under similar circumstances, courts have required evidentiary hearings and permitted

adequate time to allow interested parties to file written objections. Palencia, 243Ill. App.3d at295

(permitting written objections and hearing after receipt of proposed bylaw changes); Norlhern Trust

Co.,336I11. at 138, 168 N.E. a! Ill (evidentiaryhearing held on settlement)

The same procedures should be followed here. Specifically, Defendants seek sufficient time

to file written objections and to have an evidentiary hearing. Such process is required because:

The Court has not been sufficiently involved directly in the "decisional" process and,

thus lacks full information necessary to assess the fairness of its result;

-J-

a
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Defendants have not had time to consult among themselves or prepare a full set of
objections;

Many important witnesses are scattered around the world. Whether they testify live
or by declaration, there must be sufficient time to contact them and obtain their
testimony;

No attempt was made to explore altemative arrangements for the Foundation's
collection out of State;

The proposed settlement would place onerous and long-lasting restrictions on the
future operations of a $500 million foundation; and,

The proposed settlement was approved with the bare minimum of votes required by
the Foundation's bylaws and only over substantial objection.

Before the Court approves a settlement that will substantially alter the future of such a

substantial charity, it should ensure that all objectors seeking to discharge their fiduciary obligations

to the Foundation and its beneficiaries have a full and fair opportunity to be heard.

B. The Proposed Settlement is ú6Not Suitable for the Corporation, its Purposes, and in [its]
Best Interests"

The proposed settlement expressly requires, among other things, that the Foundation:

(1) maintain its collection "in the Chicago metropolitan area" for at least 50 years; (2) amend its

bylaws to expand the Board to include fifteen members, a majority of whom must at all times be

residents of lllinois; and, (3) pursue a "partnership" with another local Chicago museum (likely the

Art Institute of Chicago) that will result in the transfer of the Foundation's property and autonomy

to another institution.

Given a full opportunity to be heard, Defendants intend to establish that such provisions are

not "suitable for the [Foundation], its purposes, and in [its] best interests." Palencia, 2a3Il. App

3d at 295. Defendants will show that the proposed settlement is antithetical to the Foundation's

a

a

a

a

4-
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charter, the Founder's controlling intentions, the best interests of the Foundation and its intended

beneficiaries, and sound lllinois public policy. For example

1. Nothing in the Foundation's charter suggests that the Foundation's art coliection

shoulrl be isolated in any one state or location, or that its Board members should come only from

Illinois. [n fact, such restrictions are directly contrary to the Foundation's stated purpose in its

Articles of Incorporation. The Foundation was formed to "expand the artistic horizons of a growing

art public" without geographic limitation. See, Articles of Incorporation. (Exhibit 2, attached

hereto). A1994 Amendment to the Articles of lncorporation further ciarified that the Foundation's

purpose is to

[b]uild, erect, maintain, equip, manage, lease, and operate museums and schools,both in the
United States and abroad, and all components deemed advisable or necessary to provide
space for these activities and exhibitions.

Articles of Incorporation (Aug . 26, 1994) (emphasis added) (Exhibit 3, attached hereto).

Plainly, the Foundation's mission is meant to be world-wide and its board members equally

diverse, not given over specially to Illinois and its citizenry

2. It is fundamental learning that a founder's charitable intentions should be honored

in any action to reform a charity unless to do so would require the charity to fail. See, e.g., First

Nat'l Bank of Chicaeo v. Kine Edward's Hosp. Furrd for lonelsn-€!¿L, 1 nl. App. 2d 338, Ill

N.E.2d 656 (1954) (courts will "carry out the donor's charitable intent" wherever possible);

Kemmerer v. Kemmerer, 233 IIl. 321, 84 N.E. 25 6 ( 1 908) (same)

The evidence is legion that approving the settlement would directly undermine the Founder' s

intentions. Defendants will prove that by the time of his death in 1996, Mr. Terra "felt that the

Chicago museum was simply underappreciated" and was actively taking efforts to "relocatfe] his art

-5-
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collection." Decl. Of Alan Simpson fl 2 (Exh. 4).'z

Between 1990 and 1995, Mr. Terra spoke with the President of the Corcoran Museum in

Washington, the President of the University of the Arts in Philadelphia, the Pennsylvania Academy

of Fine Arts, and the Whitney Museum in New York about moving the Foundation's collection to

their facilities. See, Decl. of Paul Tucker (Exh. l), Decl. of David Levy (Exh. 5), Decl. of Peter

Solmssen (Exh. 8). In the end, Mr. Terra rejected these offers because each would require the

Foundation to forfeit control over its collection.

h 1996, the last year of his life, Mr. Terra decided to establish an independent museurn in

Washington, D.C., where he then resided, and move his collection there. Exh. 8 fl 7. He spoke with

the President of the University of the Arts in Philadelphia "at length about his desire to move the

Foundation to Washington, D.C." Id. In early 7996, Mr. Terra bought a building on Thomas

Jefferson Street in Georgetown for the purpose, as testimony will establish, of serving as the new

interim corporate headquarters ofthe Foundation. Decl. ofJoseph Zorc (Exh. qnn2-4. At the same

time, Mr. Terra commissioned an architect to draw plans for a new museum facility and headquarters

on his existing property on Connecticut Avenue; the plans were completed in May 1996. Decl. of

Belinda Reeder (Exh. Ðnn2-4 & attachments thereto (appending plans). Mr. Tema even distr-ibuted

change of address forms to friends and colleagues announcing the move of the Foundation's

headquarters to the Thomas Jefferson Street location, sometimes with handwritten annotations. Exh.

10 (address notification). However, Mr. Terra was unable to complete his contemplated move of

the Foundation's collection because of his death in June 1996. Exh . 1n7;Exh. 6 fl 4.

'zAll exhibit references from this point forward are to the documents filed with the Court by
Defendants on June 29,200I.

-6
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Plainly, the Founder had no intention of locking the Foundation into Chicago at all, let alone

for 50 years. Plainly, too, as exhibited by his rejection of the offer by the Pennsylvania Academy

of Fine Arts and others, he did not wish his collection to become subsumed in another museum's

collection (as will happen in any arrangement with the Art Institute)

3. The proposed settlement dangerously compromises the Foundation's flexibility to

fulfill its charter. Evidence shows that the Foundation's collection does not stimulate much interest

in Chicago. In 1990, for example, Mr. Terra noted that a mere 60,000 visitors went through the

museum, meaning the Foundation spent "in excess of $5,000 per visitor." See Exh, 3 at 6-7

Defendants will present evidence from aft experts nationwide that if the Foundation is to remain

viable it must have the flexibility to consider other venues where its collection may attract more

interest

Likewise, the Foundation has benefitted tremendously from the participation of art experts

worldwide on its board of directors -- including, among others, the curator of American art at

Harvard's Fogg Museum; a leading expert on Claude Monet; and the president of a major Parisian

art museum. Under the proposed settlement, the benefit of such experts would be diluted by a board

controlled by individuals whose selection depends on their being residents of illinois. Again,

Defendants intend to present evidence that this limitation is not in the Foundation's best interests

4. The Illinois public has a strong incentive to avoid precedents that discourage charities

from settling in this State. The proposed settlement will have just that effect. The proposed

settlement will suggest to other charities that individual board members and the Illinois Attorney

Generai's Office can and will use litigation and its threat as a weapon against charities that settle

here. Defendants intend to present proof from experts in the study of charitabie institutions and

-7 -
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leaders of significant art charities nationwide that this settlement, if approved, will deter foundations,

present and future, from considering Illinois as its domicile.

5. The intended beneficiaries of the Foundation are the members of the art public

nationwide and worldwide. See. Articles of Inco¡poration (purpose is to "expand the artistic

horizons of a growing art public" both "in the United States and abroad"). Defendants will present

evidence that it is contrary to the interests of this public to force the Foundation into remaining in

Chicago; the collection is demonstrably underappreciated here and would be more appreciated

elsewhere. Defendants will also show ihat it is also contrary to the best interests of the Foundation's

intended beneficiaries that it should have a board dominated other than by the most qualified

members from a worldwide selection process.

C. The Settlement Process Was Fatally Tainted

Defendants intend to establish that the settlement process was tainted in multiple ways that

underrnine the enforceability of its result. By way of example:

1. There is evidence that the Attorney General's office suffered from a fundamental

conflict of interest between enforcing the laws of Illinois and serving some xenophobic concerns.

Indeed, the unnecessary insertion of the Attorney General's bias against a not-for-profit's freedom

of choice to conduct its affairs outside of the State does a greater disservice to Illinois than losing

an art collection, no matter its importance.

Mr. Perkins intervened purportedly to ensure the enforcement of Illinois law. Illinois law,

however, guarantees corporate self-governance, promises respect for a foundation's cotporate charter

and for its founder's intentions. Defendants will show that Mr. Perkins pursued none of these

legitimate interests in the mediation process, but instead sought solely to keep the Foundation in

-8-
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Illinois, without regard to the propriety of the methods he employed.

2. The Mediator has long-standing ties to the Art Institute of Chicago. Yet that

institution is a likelybeneficiary of the proposed settlement's provision that requires the Foundation

to "partner" with another local museum. Defendants are prepared to present testimony that the Art

lnstitute is the obvious, if not expressly stated, beneficiary of this settlement provision.

3. Defendants will establish that members of the Board voting on the proposed

settlement also suffered from an unfortunate, irreconcilable conflict of interest created by Mr

Perkins

Throughout the mediation process, Mr. Perkins demanded that any settlement rewrite the

Foundation's bylaws so as to deprive the Foundation of self-governance, force it to remain an Illinois

corporation located in lllinois for 50 years, exhibit its collection in the Chicago area for 50 years,

insure thal a majority of the board be Illinois residents without time limit, and form a partnership

with another Chicago art institution with the goal of terminating its ability to operate a free-standing

museum altogether. Mr. Perkins's proposals initially had the support of only four of the six Board

members required to effect any change in the Foundation's bylaws. See Bylaws Article XII

(requiring 6 of 1 1 votes to change bylaws). Defendants intend to demonstrate that, after learning this

fact, Mr. Perkins took menacing steps against two hold-outs, Dr. Stebbins and Dr. Marshall. Mr

Perkins began with the highly improper step of circulating an internal 'odraft" amended complaint

that named Dr. Stebbins as an individual defendant in this action and charged Dr. Stebbins with

breaching a duty of loyalty to the Foundation by representing multiple parties at art auctions -- a

common and entirely proper practice in the art world. Exh. 21 pp.28-29 ("Draft Complaint")

Nothing was done to investigate the activities of either named Plaintiffs or Defendants for

-9-
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mismanagement, waste and other breaches of fiduciary duty.

Defendants further intend to show that, as recently as June 5,200I,Dr. Marshall wrote to the

Mediator expressing her refusal to support the Attorney General's proposals. Exh. 19 ("We have

not agreed to any settlement"). At approximately the same time, however, the Attorney General

launched an investigation into the Illinois Mathematics and Science Academy, of which Dr. Marshall

is president and which depends on public funds.

Mr. Perkins took these actions against Dr. Stebbins and Dr. Marshall at thevery time he was

purporting to negotiate a settlement with these two individuals. 'Within weeks, both changed their

votes. See Exh. 20 (Crain's report that Dr. Marshall "flipped."). While Dr. Stebbins and Dr.

Marshall understandably deny that these investigations influenced their decision to change their

votes, both expressed their "abhonence" of the Attorney General's threats. And, both were

undeniably and palpably conflicted between their fiduciary duty to the Foundation and their personal

interests.3

CONCLUSION

For the foregoing reasons, the Court should hold an evidentiaryhearing on the fairness of the

3In this regard,whether threat of personal loss entered into their respective votes is not the

important issue; what is important is that they cannot resolve the conflict. MoreoveÍ, any activity
oftheBoardsinceatleastJune I,2299lisanullity. Defendantsintendtofilecounterclaimsagainst
Messrs. Buntrock, Gidwitz, and Perkins for violation of 28 U.S.C. $ 1983, breach of fiduciary duty,

conversion, and related causes of action. At a minimum, the Court should afford suffrcient time for
Defendants to present their counterclaims before entering judgment. See Illinois Code, at735Ill.
Comp. Stat.512-616("[a]tanytimebeforefinaljudgmentamendmentsmaybeallowedonjustand
reasonable terms"); Mem. Op. and Order, Terra v. Perkins, at 4 Q'{.D. Il1. June 28,200I) (denying

TRO in pafi because "there was--and as far as I know still is--ample opportunity to raise" such

claims "in the state court proceedings"). Defendants could not have raised their counterclaims

earlierbecause the actions that form thebasis ofthose claims tookplace onlyrecently, onlygradually
came to Defendants' attention, and resulted in concrete injury only with the vote on June 29,2001.

-10-
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settlement and order any other and further relief that the Court may deem appropriate. Absent such

procedures, the Court should rej ect the proposed settlement as substantively unfair and procedurally

tainted and follow a process similar to that followed in Palencia, 243 lll. App. 3d at 294, without

interference by the Attorney General's OfÍice

Respectfuliy submitted,

ALAN K. SIMPSON
JIIDITH TERRA
PA HAYES TUCKER

Attomeys
Joel J. Bellows
Laurel G. Bellows
Bellows and Bellows, P.C.
79'West Monroe Street
Chicago, Illinois 60ó03
Telephone : (3 12) 332-33 40
Fax: (312) 332-ll9}
Attorney No. 01000

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C
1615 M Street, \I.W., Suite 400
Washington, D.C. 20036
Telephone: (202) 326-7 9 00
Fax: (202) 326-7999

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
901 15th Street, N.W., Suite 700
V/ashington, D.C. 20005
Telephone: (202) 37 I -6000
Fax: (202) 371-6219

Attorneys for Defendants
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CERTIFICATE OF SERVICE

By:Facsimile
William R. Quinlan
James R. Canoll
John F. Kennedy

Quinian & Crisham, Ltd.
30 North LaSalle Street
Suite 2900
Chicago, Illinois 60602

By Facsimile:
Brian L. Crowe
James Wilson
Shefsky & Froelich, Ltd.
444 North Michigan Avenue
Chicago, Illinois 6061 1

By Facsimile:
David Hilliard,
Pattishall, McAuliffe, Newbury,

Hilliard & Geraldson
311 South Wacker Drive
Suite 5000
Chicago, Illinois 60606

By:Facsimile
Therese Harris
Floyd D. Perkins
Bureau of Charitable Trusts & Solicitations
100 V/est Randolph Street
3'd Floor
Chicago, Illinois 6060 1

By Facsimile:
V/illiam F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser
Sidley & Austin
10 South Dearborn Street
Chicago, Illinois 60603

By Facsimile:
Naftali Michaeli
3263 N Street, NW
Washington, DC 20001

I, Evelyn Benders, a non-attorney, do hereby certify that I have caused a copy of the

foregoing Motion for Leave to File Written Objections And For An Evidentiary Hearing on the
Proposed Settlement to be served upon each of the above addressees by facsimile, this 2nd day of
July 2001

Evelyn

SIIBSCRIBED AND SWORN TO
before me this 2"d day of July, 2001

OFFgtåÉ{âil $ffiAL
Ê¡_rzÁ 8ãîi4,E $T Êjatf{Au$Ên

åÐTANY SY¡À$'i".íË{.dC CFÏE ftt¡åtom
F#Y ãxft&Ë9:

PUBLIC
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DEAN L BUNTROCIq ET á.L V

I.IDITH'rEruu\ ET Ar
TRÂI{SCRTPT OF PROCEEDI.N G S

Septe'nbs¡ 25, 2000

Page 't Page 3

lrl STATE OF ILLINOIS )

R )ss;
(3) coUNTYOFCOOK)
f4l rN THE ClRCUlf COUFT oF COOK COUNTY, ILLINOIS

{5I COUNTY DEPARTMENT. CHANCEFIY DIVISION

f6l OEÂN L. BUNTROCK. a Oirsglor

m ol lh€ Tefia Foundal¡on loI

t8l lhê Ans, and RONALD GIOWÍZ,

[9] a Oirecror of th€ Torra

{!ol Foundaton lô¡ lh€ Ans,

f i rl Plainlins,

n4 . vs.

(l3l JUoITH TERRA. a Dlreglor ol lhe

(r4l Tera Foundalron lol the Afis,

I'q PAUL HAYES TUCKER. A D¡TECIOT OI

(r 6l th€ Terra Foundalion lor Îns Ans.)

fl¡ ALAN K. SIMPSOÑ, a Dlrsclor ol )

fr sl lhe Te/ra Foundaliln lor the Ans,)

(191 NAFIAL| MICHAELI. and the TEFnA

I2Oì FOUNDATION FOR THE ARTS, AN

12rl lllino¡s Not.FotrProlit

[22] corporalton.

l¿31 Delsndants.

nt
tzl

t3l

[.1

tsl

t5)

n
(81

tst

lr 0j

(t tl
(r 2l

[131

IrÁ]

tlq
trq
lr¡
[1 8)

ff9)

l¿01

t2 fl

I22l

t23l

PRESENT

Case No.

00 cH 13859

OUINLAN T CRISHAM, LTD,,
(30 Nonh.l rSaU6 Stre€t. Suite 2900,

Ch¡cago. lllinoË 60602). lry:
MR. WILLIAM R, OUINI¡N,.
MR. JAMES R. CARROLL
MR. MICHAEL l. ROTHSIEIN ã¡d
MR. MARTN J. OTAFA,

app€ared on b€ha! of tno Pbinlifls;

SIDLEY & AUSTIN,

(On€ Firsl Nalionei Plð¿a.

Ch¡cago. lll¡rþ¡s 60603), Þy:

MR, STEPHEN C. CARLSON.
-an+

WINSTON & STRAWN,
(35 Wesl Wack6r Drive,

Chicago. lll¡nois 60601). þy:
MR.TERRY M, GRIMM,

appeared oñ behaÍ ol Oelendanl

lhe Terra Foundetion lor thê Ans

fz¿t PRocE=DlNGsSSPTEMBER25,2000

Page 2

l!Ì (CAPTION CONTINUED)
(2)

r3l THE PEOPLE OFTHE STATE OF )
p¡ ILLINOIS ex rcl.,J.{ìVES E. RYAN, )
t5t Ä,rrorncy Gener¿l of Illinois,)
(6ì Plainri-ff-lntervenor,)
m vs.)
rsl .ÌUDffH TERJ{.¡1, a Director of thc )
tst Tcrr¿ Foundarion for the Á.ru, )

rrol PAUL HA\æSTUCKER. a Dircctor of )
¡r r¡ thc Tcrra Foundarion for thc Àns,)
rìa ÀL{N K. SI}ÍPSON, a Director of )
irrr rhe Terra Foundarion for rhe Ans,)
¡u; and ûre TERR.{ FOUNDATION FORTIII )
¡rq ARTS, an lllinois Not-Forfrofìt )
¡re¡ Corporation. )
il¡ Dcfcndanrs. )
tr6ì

rret TR.ANSCRIPT OF PROCEEDINGS had in the
rzo; above-entirlcd cause on the 25¡h of September,
fzrr À.0. 2000, at 2'.3i p.m.

trl PRESENT: (Cont¡nued)

HONORABLE JAMES E, RYANI

Allorney General,
(100 Wesl Randoloh Streel. 3rd Floor,

Chrcago, lllinois 60601), by:

MR. FLOYD D. PEFKINS, Assisrant Allorney

General. and

MR. BARRY GOLDBERG; AssIsIanI ANÔm€y

General,

appeared on behall of lhe

Plainlfl- ¡nlervenorì

MCBRIDE BAKER & CCLES,
(500 Wesl Macjison Slre€l.40lh Floor,

Chlcago, lllinois 60661-251 1), by:

MR. DONALO G. MUI-ACK.

appÊared on b€heí ol James Tena,
PlainlÍf-lnlewenor.

{re: RÊPORTED BY: JACOUELINE M. TIMMONS,

r¿q c.s.R.. R.M.R.. R.D.R.

l2l) csdlicars N0.84.2949.

t4)
t23l

l¿¿l

Page a

t?l

l3J

t¡l
is)

(61

14

t8t
Ißil

Ilor
llirl
lna
| 
(13ì

t1{l
l1 sl

lf 6')

fl¡
( 181

l22t

f23l

t?11

BEFoRE: HONOR.A-BLE DOROTIfY KIRIE KINNAIRD

ESQLIIRE DEPOSITION SERVICE - CHICAæ llfin-UlScript@ (3) Page 1 - Page 4
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åry,,,,ü!w. &w$ Éní ,Émt ûiffi¡ rgffii Ëry. 6ry¡ d¡m ffit ffi ffi 'ffw'*

DÊlN L BUI'¡TROCK' ET AI v

Jr.rDm{ TERRå' ËT Ar

' Page 8t

trl uiking.abou¡ þqw much could bc closed, how r¡¡ç¡
a of rhc collccdon.could bc moved? Whar is ;'our
p¡ posirion going ro bc a¡ th4t poinr?
g - MR. PERKINS: Vcll.You¡ Honor, I think we
pt all iccògnrzc that this is a situa¿ion whc¡e 4

t6.l muscum c¡n havc othc¡ locadofis and rhey
¡4 cxchange collccüons nor onJy among thosc
r¿l locaúons, bur wirh othcr rnsuturions.\9c a¡e '

p¡ expecting thcre !o be Ûris substaarial muscum

¡rc¡ rhar we see iri Chicago n perpetu¡ry and rhat
trl lhar is the íntent DanTerra when he foundcd it,
¡rz¡ whcn hc went our and Pefsônãl.ly sèlccrcd all of
tr¡l this an.This is lhe situåüon. Hc probabty .

1r¡ picked 90 perccnt of thc picccs of án that are
trsl rn rhs Auicum. sf.q we \¡¡ill bc ablê ro prove
I'eì rha(.wc havc thç son, wiro is - who has bcen
f rzì q/irh him through thc cnure process, and dris is:
(,st úre situa¡ion whcrc I don'¡ thrnJ¡ the facts..
¡re¡ rcally, arc gong tc be tha¡ much in disputc.
fzol Ir mav bccomc a ouesrion for a chanccllor or a '
¡zr¡ rrrèr of faci. so to socak, to dccide whar rhár
;zt is and applv the Ia s,,. þ¡-¡¡ I rhink ir is vcry
ra:¡ clelr wirar DanTe¡:-¿ had in mind. He namcd ir

TT.{.\S CRIP.T OF PRO CË,TÐ I.\.G5
SePrer¡þgr' 25' 2000

Paçc 93
¡r¡ parochial. I mcan. ir can be such thar a

f¡ Southcrn Illi¡ois commururv isn r inrercsred in
f3t sccrng thar money mig¡are üp inro the
f¡J Chicagoland arca ro be givçn for other
tt Pu¡Poscs.
t6t Ànd so I rhink these concepts arc very
iì roorcd i¡t commurriq'and very rooted i¡. rhc
tst êommon la.w, which is the *are, the sóvercign
(el surtc, aad thc comrnuniry rhar crca¡es rhe

trq clarirabic tru-çr should.rern¡in rhc bcncfici¡rv
¡r¡ of tlâr chariablc rnrsr.Thar is rhe hean of
¡rz; whaÈ the common law providcd,.tnd;¡ruc. as wc

lfrsl movc for¡ard in sociery and we havg u¡j¡6¿
l¡rr; Srates with diffcrcnr sutes and differcnr
itrl locarions. ir becomcs a Linte harderll*r", ,o
¡1re: apply rhar in cach circumjunce: But I rhinl:
Íítr': whcn rhe founder has so clca¡lv indicated his
¡ftsr inten!. and t rhinll when the situarion is so
ilrg) clcar that ir belongs in rhe Srare and in rhe
itzcl Cirv of Chicago,I rhink ir is a síruarion where
ilz'¡ ,n , t¡usr must stfv underrhe prorecrion of rhc
li22; people of ¡he Srare of lllinois, undcr irs
lp3ì represenrauves, under rhc prorecrion of rhis

¡z:r rfrcr.bimsef. He put it in he c iw rhar he f¿1r COUI.I

A)Pag
Pege 84I't g¡cw uo in and did business in and became

;zl succcssful in and I rirink ire r,,anrcd ro give
,-. L^ -r-IJI Uú çÀ.

F) THÉ CCUBT: Licept for rhe Harding casé, has
fsl thcrc bccn any othe: museum case irr lllinois
¡s¡ whcre privare o.ra nor.for-profir- rzou don,t
¡ *znr rhê ro usc rire woid "privatc.. a

¡a¡ nor.for.proiìr cor-pe;arion íi prccluded from
rej closing iJ ir chose ro do so?
rroi MR. PERKINS: Judge.I ¡hink it is a
irt qucstion of when we 5av clqsing, a g¡car example
lr¿r ate nor.for.prorìr hospicals rhat frnd
tr3l thcmseives in srtuations wherc rhey must close
!1¿ì do\r'n.

i'sl THE COURT: Becausc thcy can'r makc ir
1r;¡ lìnanciâll¡'. and ihis is nor rhã¡ sirúalion.
{r¡ MR. PEHKJNS: But in rhe qucstjon - the
trB) reason I.poinr thar out,Judgc, rhere is monev
lrçt lcft ovct Subsranrial monCVS oficn. In facr.
izol rhey sell onen ro a rbr-profit or thcy sell ro
ízri anorher nor-for-profir 1o garher.back a wholc

THE COURT: So ir is going ro be vour
posnion, ulúmarcly, le¡ s assume jr is not
this panicular case, but lcr's assumc there is
¡ museum in ros¡n rhar is sirnply nor making it.
Thcre.is not anendancc: ir is nor dorng wcli
It just is noc supponing its effons, i¡ iinot
groí'ing and, for wira¡ever reason, ir has to
closc.l! ís your posirion rhat even iJ thar
q/ere the crse, the asse6 would. have ro
ukimatcly rêmain in rhc. Srare of lllinois or

¡rr;'rhs collecriori would be sold foi thc bcnefir of
¡rz¡ thc peoplà of rhc Srare or: IIlinois.
r3t MR.PERKINS:'t'cs,J udge. absolutely

i(r¡t TFIE COURT;,{nd thar is retllv whac it comes
l!sl do.wn to Thc;- can'r evcr move these xsscts
trg ç[sewhe
{r¡ MR. PERKINS:lbur Honor I have bcen on
trEl ûuny ca3es and thar is our posiuon in cvcry
I's) casc.
ßot TFIE COURT: Okay. Is thcrc an rthing elsc?

l!l
i7'

í3ì

f¿!

fsl

lbj

m
{8i

fsl

ft0:

i¿t bunch of
fæl quistion i
¡zr¡ fo¡..tnd I

monev fora foundzrion.Änd rh.c
s, alwavs, wha¡ will that money go
can rell vou thÍs. it is alw:vs vcrv

pr) Mr. Quinlan, you have.becn vcry
r24 MR. OUINLAN: No, nor ar all.l

pâùcnr.
obviously

ll¿:: conc
¡¿r¡ hrs

says and

ESQIjIR¡ DEPOSITION SERI/ICI - CItrC"4.æ Min-U-Script6 (23) Page 8r - Page 84
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FoR Pnorr Conpön¡nor Ácr

ffir**W¿-M.Øl&fif,
JuãÐçIFerefore*F, ot¡N J. DIxtN I

(sËAL)

Certificate 3,r¡ =.f

fl'üfir"ftnlüq:

,rfig_ 'Geumet 
Nor

ll/7htø,./åzca

,"f.rl!*.{*'lae¡¿/e?¿ *,frr{*8/*r.r,feú.Holo*

.f"#,{ooo{*núúM g,t 

-
Wtu

ütuilfl
lUltnrns,

a

Ïlrr E*stimünq lllh+m sf, ,f,#w/e,sel,m¿ø.,{o,n d,*núro¿ilo l*
/,", t,ffi.of,"ft{*#oa,{,#/ii,**

,4,Ð¿gJLflrrr*f

..).-aã- -

SECFETAFrI OF sf^"E
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ttr.E Fçr $2ü.0{

$letary of state, sp¡i¡rgfleld' Illlnofs.

Wc, úc undcnigncd'

FçFM ¡df"-29

å.BTICI.EË OF INCOßFOEATION
ü¡¡DE| fFft

üENEF,¿å,I NOt FOE PEOFIT CORPOBAfIOT{ ACT

(Thr¡r Ärlfclr¡ Murt Er Filrd i¡'t OÚÞl¡Èltr) 4:--"--
{Dc Nct Writr in Thir 8¡rcr}

;lÏ'î:1 t Jç ¡x'Lltil-t !¡'Õrerk t?,þr LM
#ly

q{ct L|l r¡rilr lhGf

ìIumbtr Etr+rt
¡.ðürrl+

CtÈf Btrlt
Nsrtrr

Ilaniel J. Terra 26ü0 Central Fark, Evanston , IIlinois 6020r

JameS rêrra 2600 Centr I Ëark. Evan torl, Tiiinois 6t20'I

RÊbËrt J._.s.ugrrre . onÊ LRM,.-Pl aFF / Ërli,fe-2,s50r ehicägo , II1. 6LE1I -.

:ing rratural pçrlonr of tbe +ge o-l t*'cnç-'oac. YcË5l 0-r TorË and citircnr
;fDünE i;;dora¡iso u¡dc¡ tbc "Gcscral Nst For Froût Corporatiçs .{ç1"

r*ing rlrticlcr of IncorPoratiou:

of tbc Uuitçd StåtÊi, for thc pu¡porc ol
of thc Stat¿ oi llliaoir' do hereby ôdôpt tbc

!

.ThËeddrcsEofitsinirisIB¿gicteredofIica¡ÂtbËst8tcofIlli.uoig¡:2600C-ent@

, Th+ råmg of tb+ corporation isl

, Tbc period of duration of thc corporation i.r; E)E rr¡ 1

LpLü. rr¡ç "¡c¡p*rurf' ol r alall¡tlt| lu5rÞlr Èf tr*¡l

SEc¡t i¡ thc ÇIL ¡r Evanston Co

thc uamr öf itr initlsl Rag{stered, ASärt ¿t ,ffiJd ldd¡¿¡.r Ís
Daniel J. Terra

. Täc fi¡er Board of Di¡¿ctorg sbãlt bc-É.E,9Ê-iû nuubËr, thei¡ namc¡ pnd edd¡e¡rt¡ being rr followr:
(NSl br rÀiù ltJ¿*J

(-g-0¿!-b CountY ot
d,lÞ CôdË)

Nrrno liluñbtt gtftrt r{td¡a[
Ctrt gtrt4

t)anie1 J- Têrrä 26ô û central Park. Evanst'on. Il-lirrois 6 0 ¿ 0 I

Iames Ð- ferra 2600 Central Park, Evanston. ILlinois 60201

lobert J. Sugrue One IBM Fl-aza. SuiÈe 2650, Chicaqo, rlI. 606II

a
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, ¡!'ËPurposË ü purpo$Ër for which tho corpontiorr h orguizcd are¡^ .This *orpoau,ilãí i" organized.
iT:+::ï::lv.I:. eharitabLe, educaÈionar, rrt*iãryl-ã"¿ sci=nririã'po"po=*=Lncrudl-ngi, for such purFosest th? rnaking of distiíuutiotts tå-oigå"ie*iions:hat quarify as eremþt organizaÈions ,rrtã*" $ect,ion s01(ci (3) of rhe
-:Eåäåå"Ï.iËåËi"l"ti*'Tu*3uir"3ä.ÍTï .*iIfiî1"1flË:î"9;;:iiå:"in:;niÏË"_.=

rf the corpóration are to torrn, ÞrÊsêrvÊ, and exhibit colleetions øttn'intinç's, çcuJ-pture. gre-phic srÈs. architccturü, ¡nd d,esiÈ-n rÊFre5Ërr-rirrglmerican art¡ expand the ãrtistic horiaons of a growing arù pubric through¡uch act'ivitieE which r¡itl 'include ieãi"r==. syrnposi¿, rarks, d,emonstra-:ions, f ilms, Fr-td rerateã ealrcaiio"ii-pi"gru*"'aåÃig""¿ to f urt.her , Lhese]urÞoses i establish, conduct, op*rJÈ¿,' åná-mäi"t;i;"ä schooi. wE iiiå 1.¡_ ú,- -:ion and any and arr artistic ana technicar educationar fine arts coursegind gther subjeers retatinq, rherero¡ nuira, erecr, i-_iidiïî Ëilin.,tlâ'llage, Lease, and opera.tê'* *,r=*,rm and atr. component parts deemed ad-risable or necessd,ry tÐ provide 
"pÏ*ã Ëor these-actirriti=s and exhibitiDnsî)ngag€ in any and a]-l otãr aetivilies ä.,q exhihitions; engage in any and.rlr other acÈivitie= -utta-proç9te 

any and, arl Õrher Fu.rpÇses permitted)y raw to such a not-for-þrofit ."ipårãtion. *À¡^JÞEìt frerm¿Ì 
i

!
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. No part of the neÈ earnings of the cÈrrporation shall inure to theenefit of or be distrihutabrÊ tÕ. its nenrberË, directors. trustees,fficersr oï othêq private persons, except thât the corporation shall beuthorized and empowered to pay reasonabl-e compensation for servicesendered and tc make pa.yments and distrihutions in furtherance of theurFöseE setr forth in Article 5 hereof, No suhstantial Fart of thectivities of the corporatiön shalr be the carrying on of propaganda, orÈherv¡ise attempLing', to inf,luence regislation,*-nå the corpola{,io.,haII not. participate in, ör intervene in- {Ínciudíng-1i.,* p*tiiãfri"f 
",istributions of statements) any poLitical ."*pãiãrr'on behatf of 

"r.,yandid.ate. rgr pubric orrice. ñåri,iritit*"¿i;; ä;;=;d;.*;;ii=îå,r=ärhese articlÊs' tle corForation shalr ""i carry on äny oÈher activitiesot permitted' to be carried gn by a cÊrpÕratioïr eiempi rro* FederaLncome tax under Section 501(c) (3) of tire Ëode,

, Üpon d.issolut,ian of the ccrFefåtiËn, the Board oË Directors shal.I,
lter paying or mahing provisioñ for the paymënt Õf alJ. of the riabj.t-iriesf the_cÇrporatior-r, dispose of a1l öf the arsets of the corporatiorrxcJ'uçåvely for the purpo=es of the corporat,Íon in such männer ¡ ÕT to:ch organieation-or organizaËions org-iized.and ãpãiãt*a Ëxerusivery:r charit'abLe, educatiðnar, literary] rãrigi"u= ""-Ëäierrtifíc purposes; s'haLr at the^11*l -qua1ify. as ¿rn exempt oËganizatiãn or orgãniea.tionsrder section 501(c) ( j) or ä¡re c<rde, *=- thu Ëo.rá'ãF-iíi=*ctors shalr¡l-ormì -o

TE
i

Any ;pccial frgvirion authorizcd or ptroitted by rtatute to be contei¡ed is thc ArtictÊr of Incorporrtloa,
ltray Þe i!,sËrtËd rbove.)

Iacorporaton

16di-000524



t,

lLr.h

,lty
l¡¡¡1 t!llt

appcared befcro uc r¡d_beíng ffrst duly swörz by mÉ ¡¡vcr¡llin tbc respeetive capacities tålercin ,ei'rorrt--no¡ decrered Èst

d,.trer sol ì

Decembe¡
Jämes D. Terrä¡ ând. Robert

c)

a NotrrX Fubtìc dp hercby c*tlfy tbst on råc

re79. Danie1 ,1. Terra
..T. SuglrueNq pf lnco¡gon¡¡'¡¡)

hand aud ¡cal tb¿ dry and yeer sbovc wriilco.

y.*cknowledgcd that tbey sÍgged
thc statcmrnB therch cónt¡inr¿

thc for¡goin¡
IN IYITNESS

F.rJö$
ITÂR¡AL SE}ALT
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arÊ truË.
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SF"Jî Æüertificate

T

i- tt'\

tÍr nlf tu üMfrtrtrffiShill tu 6rrfing:
Itlhnrilf, -ú**fø @,r*'{,zn sn Í Ío ffi . Ë{t t'*â. {ß, ¿e rþ m å'on

,rt 
"4f FOUI{ÐAE TON FOR TT{E DANTETJ J. EEFSA I,ÍTJSEM4

D

zTLþ.
-Gmmat 

Nor
lf /P4ì. ,,r/or.o.,Acr

.Fo rr** rF .¿ -ú. Æ¡, /g'#r,

uYawïlereforu..! ¿LAN J. DtxeN ,
,/

tÍo
¿r{ir.ç#¿r'rÆ'.rÆtcaylp¿aÌ¿Lw:

-IlnGrsf irnúnqlllhr-ff ûf ,,L,fuo/o,nl,.*,y,,{om'1.*nã,a*d,.tp

{.;

,t/a lg TB 
"arlî¿{

D

(sEAL)
*frf,#,ffi¿#u*¿u**fitt*Q/r,*'t*A,fnA,
,ÍÆ,Í*o

rffiþr

ËCÊETAÊT/ OF STATE
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TÊ ,å0 FllËd
ll¡ DuPliçltå
Flllno Ërc t'lO.txl

FOHI¡ HF'A

. å.RTICT"R5 OF ÅÌ!ÍENDMEÌ\IT
c4 t¡È

Â.RTICLEÉI OF TNCORPORÅTION
s¡dtr Lhc

GEFIER^{L NOT FOR PROFIT CORPOR.åTION ACT

r-4!'ili¡g Fea

AJ,.à}T J. DIHON
To *lr{fÏif€{r{lÊÈÈ,, Secretary of State, Springfield, Illinois.

Tbe undersígred corporàiíon, for the purpose öf ¡rrleudiag its Articles of Incorporation and purflrent to thê

provisiens of Sectio¡, 35 of the "Gener¡l Not For Prqfit Çorporatiqo. Act" Çf the $tate of lliinois, hereby erecuces

ttre following Articles of A¡ue:d^ueut:

l. Jþs üunÊ of the corporatioa is Fcundatí for the Ðaniel J- Terrä Museum

2. Thç¡s are tlO .t!r'.'?¡beæ, having votiag rights wíth respect to asrendnenbsì
{Ir$rt "Bo" or "¡onc"}

(Sfn;tu farøgtlfhs (a), (ô), or (t) tt¿l o4q¡Iù,aþlaJ

$. i*) .Èt ¡ ¡n¡rtí¡t ef srs,Þ¡rr, ¡t which * qr¡en¡m wee-Fq¡eent, helé e- - - - *19 =

iaees rsÊs¡{tqg ai,lffiËt-+.re-tbkd+, {3/
p¡es¡rt nr rrPrr¡ngÈr{ b}--trtäart *t rush Röothsr

(c) At ê ureërlnå of dírectors (members betri¡g tro votiqg rights with respect to arnendaents) held on

Ðeeember l9 19Lg- Eane receiving the votes of a majoríty of the di¡ecto*s then in ofice.

the following a*endmeut o¡ a.u,eædr[euts wef,e *dopted i! übË Ei.ân]1ÊÍ' prêscf,ib€d by tha "General Not For
FroËt Corpo¡rtion Act" of the State of llli¡ois:

Articte f shåII be amended, in Íts entirÊty to reåd aE
follows ¡

The nane of Èhe corporation is; THE DA¡ÍIEL J. TERRA #
MUSEUM oF A!{ERIÇ,IIN enrç 

i I

I

(l'sEì
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IN WfTNESS WTIERE'OF, Èhe rgdersigoéd cotporatiou h+-t carced tbese .Artides of .å,men¡{'+'ent to be ere-

cuted i¡ its na¡re by itq 

- 

Êtsidmt, a.ud Secret¿ry,
t9rh of

December le -fq
FOIII'IDå,TION FOR THË DÀNIEL J.

TËRRÀ MUSEUM

(Efåçr

a NotarT Public, do hereby cettify that on

pl¿æ
(coEFoF-q.TE SEAL)

Here

Ill irtoi s
STATE

COTTNTY Cook è

1e-d-
pe¡sonally appearod. befs¡e rne e-ud, beiog fimt dr:Jy sworn by üe, achowledged that 

--he 
sigaed the foregoíng

document in thè capaçity t"he¡ei¡ set forth and dcclered tlhat the sta.r4rneqts thsrei:o coståiled are t¡¡e.

IN T9TTNESS WTÌEREOF, f have hc¡eËrto set lry ho¡d a¡rd seal the day and yea.t before writtes.

ghe l4 ;G-r dsy

Place
(NOTARÍ"A_I- $ÐAL)

HerÈ

(å¡lcqo*led*Eæt bf ËitbE ofB+ i¡ ¡¡fiqjç¡t)

A,
Notary H¡blic,
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5I6Z-6J5-4File Number

T

+J.

,'1,""*.

^Vaa,

9Á*'4o*u,

"f *{l*r*r}",
¿¿,¿.r.¿e Hrb

Tilhr.lr$s* ÀRErcLEs oF A$TENDMENT ro rHE ARTT.LES oF
INCORFORATION OF

TER.RÀ FOUNDATTON FOR 'IfiE ARTS
INCORPORATED UNDER THg LÀW$ OF THE STATË OF ITLTNOIS F{AVE BEEN

FITED IN THE OFFICE OF THE SECRETARY OF STATË àÊ PROVIDED BY THE
GENERÀL NOT FOR PROFIT CORPORATION ACT OF ILLINOIS, IN FORCE
JANüARY 1¡ À.D. 1987,

Ilrr Elrstiurünqïlthrry ¡f, -flÁ*roa rEÅ ffiflr, Áarrã anã cauae b
t* *#"tu¿ H* 9."o¡ 9"A 

"¿ 
A* 9a¡* rÍ *g&i,"'tu,

g, g-*W.# ##**,,V""""tn"¡o./9r*ø./ñ*
áf ,!ù,ú,¿e "/ ru¡*rt*t * tpÊ¿Í€¿ ù?, *r* áf, /or*,
.--úÉþ*fu *rr¿ *lhrl" Å*,"b * c"rtf a/

ú,

ú*

"Í il* -þ,Á*rã æ*rta*ã¿Eiu.

a¿ rÅÆ. #,ty, "/ H¡*g/;.U, t/rrb 26rH

dù¿* ûi AUGrJsr HØ. fg s4 an¿
v

,f ú* *{*¿#*d*r-* ú lr* %htr*¿ 9a¡.*

5EÇFErar¡V

I 9TH
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,uu, flçL- LJ{-l
HFP-T TO.3ö

fFe* Jen, r9ËI?

ARTICLË TWO

H

il
ü

E

GEOHGE H. RYAN It ¡t ¡ r...
SeçretÊIT ol State ' rl I lJ

Fêntìt PaYmant.h Cà€c* ot MoneY

Ðtdêt. psyaþlë fû'56crëfêry of
St¡¡e.'

s¡uÞmil tn Du7líÊata State tt ¡lllrìôls AU6 ¿ g

ARTICLES OF AMËHDMEIIT
r¡ndçr thl

GEHËÊAL T{OT FOH PROFIT COFPOFÂNOH ÀCT

D0 Ntr sErJp c¡sHl

pursuant to thB provisions of 'The GÈneral Nqt For Frofit Gorporation Act of 1986," the undersigned

corporation hereby adopts these Articles of Amendment lo its Articles of lncorporation. Jtl
ARTICLE OHE The name ol the corpoiation ¡s Terra Foundatlon Fo Thê Arts

(Nate l)

.ù

ïhe foltowing amendmënt to the Articles of lncorporalîon was adopted onJ¡¿-I¿ I8 '
19 94 in the maflner irtdicated below ('X'one box only')

By the atfirmãt¡vg votç of a majority of -the 
directors in oftice, at a meÊt¡n$ of the

nåarO of directors, in accordancê with Sectíon 110.15' Wote 3)

By written consent, signed by all the directors in stfice, in compliarrce wíth Sections

1i0.15 and 10g.45 of ttris nct. WorÐ 3)

By the members at e meeting of rnembers êrìtitld to vötÊ by the atfirmative vote of

thL memUers having not less than the rninimum number of votes rrecessary to adopt

such amçndment, as provided by this Act, ths art¡cles of Íncorporâtion ar th€ bylaws'

in accordance with Sectiorr 110.20. (Note 4)

By writterr eonsBnt sign€d by members entitled t0 votÊ having not less than the

minimum number of võtes necessery to adopt such arnendment, as provided by thís

Act, the articles of incorporation, of the bylaws, in complíance with Sections 107,10

and 110.80 ot thís Act. NoIe 4)

llNSEFr RESO¿Uflot\/)

Seê å,ttac,h¡nenr.

Thic Space Fat Usø 8Y
S€sêËry ot 5lõ1É

DäIT

Filing Feø

Approvad

l - Lü ,1I
'Þ)¿:*

l¡s
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Atrachment
Articles of Amendment
Terra Foundation Fqi The ,{ns

RESOLIED, that the first paragraph of Article V of the a¡tícles of incorporation of the

corporation be amended ta read as foilows:

The purposes for which the corporarion is organized are exclusÍvely for
charitable, educatjonal, literary, and scientific purposes includiqg, for such
purposes, the making of distributigns t-o organizations that qqalify as exempt-orgãnizations under Section 501(cX3) of the Internal Revenue Code of 1986, or
the conesponding provisions of any subsequent Federal ux lsws ("CorJe*). Fur
illusuativé purposes only, the purposes of the corporation are to form, prËs€rve,
and exhibit collectiorrs of paintings, scuipture, graphic arts, architecn¡re, ild
design representing American art; expand the a¡tistic horizons of a growing art
public through such activities whích will include lectures, syrnposia, tå.llc,
demonstratioñs, tflms, mncefis and related educational programs desígned to
further these purposEs; establish, conduct, operate, arrd maintain or provide
funds for schools of instruction arrd any and äll ârtistic and technical educational
courses in the vpua+ and performing arts and other generâl educalional. subjects;
build, elect, mainhín, equip, mårâge, lease, urd operate museums and schools,
both irt the United St¿tes and abroad, and all component parts deemed advisabie
or nËcessâry to prol'ide space for these acuviues and exhibitions; engage itt -y
arrd all other activities and exhibitionsl engage in any and all other activities and
promote any and all other purposes permitted by lar. to such a not-for-prof,rt
corporation.

RESOLVED, that the officers of the corporation arÊ authorized ta execute such

documents and telte such actiorrs they deem nece$sâry or advisable to effect the foregoing

resolutions.
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(ll space is irtsufficient, atÍaÇh additional pages size I lf¿ x f I )
The u¡dersigned corporation has caused these articles to be signed by its duly authorized otf icers.

êäch of whom atfirm, under penallies of perjury, that the facls stated herein åre true.

Dated r .19 e4 Ter Fourrdat l-on The ÈË

aftêSlêd by
ol secrÈtåry o¡ Ass¿st¡nt seçrela4r/ (S¡gñëturâ øl Þt VtêÈ Presidenl)

s CoJ-lins SecreËe Daniel J, Terra. Chatrmen
(Typ or Print Namc and TiilaJ ' ' (Tvp or Prinl Nâftre ând lìilo)

NOTE 1:

NOTE Ê¡

NOÏE 3:

HOTE 4:

HOTË 5:

NOTËS ANÞ INSTUCTIONS }

Stefe the true exact corporate name as it appears on ths records of the Otfica of ttre Secrerary of Sfate,
BËËOFE any amendmÊnts her€¡n reported.

Diractors may adopt amendments without mernber approval only when the corporalion has no
members, or no mÈnb€rs entillÈd lÕ voTÊ.

Director approval may be (1) þy vcte at a directo/E meet¡ñË (a¡ther annualor spæìal) or (2) conserrt, irt
wríting, without a meeting.

Atl amendmerts not adoptÊd urìder Sec. 1 1 0.1 5 require {1 ) that the board of directors adopt a reEolution
settir¡g forth thÊ proposed amÊndmenl and (2) thãt thÊ mÊfirbÊrs âpprove thÈ am€ndrnênt.

Member approval may be {1} by vote at a memhers meating (aithar annual or special) or (2) by cons€nt,
in writing, without å mÊeting.

To be adopled, the arnendrrtent ryìust rEcerve the affirmativÊ vÖla or d)ns€nt of ths holders ol at least
U3 ol the tutslând¡ng merflb€rs entitlect to yols on thg amendmsnt, (bulifclass votitry applìes, then also
at lsásl a Ð3 vôla within aach c/eçs rs rÊqu¡r$d).

The anicles of incorporatíon may supërsede the ?J3 yôte requirement by specífying any smållÊr ör larger
vote requirement not less then a maiority of the outstand¡ng yotes pf Euch rnBmÞgrs Êntittgd to voÌs and
ñol lBSs than a mejürif/ within eaçh when cless vÕting appli€s. lsdË, f 1t.20)

When a memÞ€r approval Ís by written con$ant, all membårË must be given not'xæ of th€ proposed
amendmsnt al least 5 days before the cqnsent is sþned. lf the amendmont is adopted, members who
hevs not signed the consent must þË promptly notified ol lhe passågo of the amendmsnt. f$pc. 107.10
e fi?.Êa)
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(Hev. April 1995)

ãeorge H. Hyan
iecretary of State
)eparunent of Br¡siness ServicêÉ
lpnngfietd,lL 62756
ielephone (2I 7) 782.3647
rttp://www.sos.stäte. ¡1. u6

STATEMENT OF
CHANGE

= HEGISTEHEF AG
l{D¡rOH HEGISTERED

OFFICE

ïhis space for ure by
Secretary of State

Ðate -è -{J I

Bâmit pâyment ¡n êhèck dr money order,
payable ta'$ecrelary of State.'

p ':l-\.

:-.tFI.
ÇOFPORATE NAME: Têrrå Foundation For The Arts

F HI-E D
.iÀil¡ 2' 2001

JËSSE WHITE
;ECRFTARY ÛF STATF

ffi

iilEI¡GE ffi

.JAN '¿ 5 ¿rl[r
STATE ÖFI COUNTRY OF INCOHFOHATION: IIIinois

Ja¡nes

Name and åddress of thê reg.istered agent ånd rÉg¡stered office as they appêar on thÊ records of the office
ot the Secretary of State fbefore Êhânge);

w CoI1 ine
Flegistered ,Agent

Hegislered Otfrce

,.,rst

Numþer
Chicago

Middla Last Name

No, (A P.Q. Box ãlône iÊ ilöt aoaeptabll)
nll Cook

Sfrpef
[0ff

Eity ZIP Code Çounty

Name and address of the registered agent and registÊred oËfice shåll be (aÍter all ahatqes herein repoded):

Hegistered Agent DonaId tì- Ratner
Frrsf ô/arns Middla Name

Avenue, 10th Floor
Last Nama

Êegistered Office

E¡ry ZIF Gô'cla

is not

Counly

664 N-

Éhicago
Nd,

eofir t-oooo Cook
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The address of the registered otfice and Íhe address o{the business otfice of the reg¡stered agent, as changed,
willbe identical.

The ahove change was authorized by: ("X' one box onty)
a. S By resolution duly adopted by the board of directors . (Note 5)
b. I By äction of the registered egent. (Note 6')

CTH: When the registered agent ohanges, the signatures of both president and secretary are required.
(lf authorized by the boärd of directors, Ê¡gn åere. See Note E)

The undersigned corporation has çaused thiË stetemênt to be signed by iÌs duly authorized officers, each of
rom atiirms. under of perjury, that the fåcts

ttëci i fft
;ested by

ôr
Stepharrie Paee trlarshall, SecreEÊ fy FauI Hayes Tueker¡ PreEident

(Type dr Pri¡¡r Nånre and Title) (Type or Prìrtt Nene ând Titte)

change of regislered of{ice byreglsteredagent, sign here. Sêe 
^/ofe 

6i
The undersigned- under penalties of perþry, affirms that the facts Frated herein are true.

tted 19,_
(Signeture al Regìstered Agenl of Hecord)

HOTES

stated herein arÊ truÊ.

lerra Foundation For The ÀrEs

The regislered office may, but need not be the säme as thê principal off¡ce of the corpora¡on. However, The
registered office ancl the office address Ðf thÊ regisrered agilnt must þe the same.

Ïhe registered otfice rnust include a streËl or road address: a post otfice box number alone is not acceptablê.

A corporation çannot act ãs its own registered agent.

lf 
-the registered offiçe is changed from one county to another, then the corporation mustfile with the recorder

ol deeds of the new cou.ntY a certified copy_of the årticles of incorporation airO a certified copy of the statement
of change of registered ofiice. Such certified copÍes may be obiained ONLY from ihe Seã"retary of State.

Any change of registe red agentmust be by resolution adopted by lhe board of directors. This staternent must
then be s¡gned by the president (or vice-þresident) and by the Éecreta ry þr ân ass,rstánt secretary).

The registered agent may report a change Ðf the registered office of the corporation for which he or she is
registered agent' When the agent repönb such a chãnge. this Êtåtement rnust be signed by the registeieá
agent.

i.ta
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vs.

IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK et al.,

Plaintiffs No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

JUDITH TERRA, et al.

Defendants.

NOTICE OF MOTION

TO: See Attached Service List

YOU ARE HEREBY NOTIFIED that on Monday, July 2,2001, at2:00p.m., we shall

appear before the Honorable Dorothy Kirie Kinnaird in the Circuit Court of Cook County,

Chancery Division, Richard J. Daley Center, Room 2302, Chicago, Illinois, and then and there

present the attached Motion For Leave To File Written Objections And For An Evidentiary

Hearing on the Proposed Settlement, at which time and place you may appear if you see fit.

Dated at Chicago, Illinois this 2nd day of July, 1

the Attorneys for Certain Defendants

Joel J. Bellows
BELLOWS AND BELLOWS
79 V/est Monroe Street, Suite 800

Chicago, Illinois 60603
(3r2) 332-3340
Attomey #01000

)
)
)
)
)
)
)
)
)

Joel J
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BUNTROCK vs. TERRA HEARING, JULY 2, 2001

STATE OF ILLINOIS )

) SS:

coUNTYoFCOOK)

rN THE CTRCUTT COURT OF COOK COUNTY/ TLLINOTS

COUNTY DEPARTMENT CHANCERY DIVISION

DEAN L. BUNTROCK, a Director )

of the Terra Foundation for )

the Arts, and RONALD GIDWITZ/ )

a Director of the Terra )

Foundation for the Arts, )

Plaintiffs, ) Case No.

vs. ) 00 CH 13859

JUDITH TERRA, a Director of the )

rerra Foundation for the Arts , ) 
0 R lG INA L

PAUL HAYES TUCKER, a Director of )

the Terra Foundat.ion for the Arts , )

ALAN K. SfMPSON, a Director of )

the Terra Foundation for the Arts, )

NAFTALI MICHAELI, and the TERRA )

FOUNDATION FOR THE ARTS, ârl )

Ill-inois Not-for-Profit )

Corporat.ion , )

DefendanLs. )

PROCEEDTNGS JULY 2, 200L

A Rscono or Excpr-lrNcp

1

1

2

3

4

5

6

1

I

9

10

11

27

T2

13

I4

15

L6

I1

1B

I9

20

aa
LL

ZJ

t._
-''""-;'Ï

24

E SQUIRE" Chicago:312.782.8087 . 800.708.8087 . Fax 312.704.4950
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(CAPTION CONTTNUED)

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel-. , JAMES E. RYAN,

Attorney General- of Illinois,

Plaint i f f - Int ervenor /

VS.

JUDITH TERRA, a Director of the

Terra Foundation for the Arts,

PAUL HAYES TUCKER, a Director of

the Terra Foundation for the Arts,

ALAN K. SIMPSON, a Direct.or of

the Terra Foundation for the Arts,

and the TERRA FOUNDATION FOR THE

ARTS, âfl Illinois Not-for-Profit.

Corporation,

Defendants.

)

)

)

)

)

)

)

)

)

TRANSCRIPT OF PROCEEDINGS had in the

above-entitled cause on the 2nd day of July

A.D. 200L, ât 2:70 p.m.

BEFORE: HONORABLE DOROTHY KIRIE KINNATRD

BUNTROCK vs. TERRA HEARING, JULY 2, 2001

A REcono op Excsr-r-ENcs

Z

1

)

J

4

5

6

1

oU

9

10

11

I2

13

74

15

I6

71

18

I9

20

2T

))

ZJ

ti"'tr.:
-,;',.t

24

E SQUIRE" Chicogo: 312.782.8087 . 800.708.8087 . Fax 372.704.4950
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APPEARANCES:

QUINLAN & CRISHAM, LTD.,

(30 North LaSal-le Street, Suit.e 2900,

Chicago, Illinois 60602), by:

MR. WILLIAM R. QUINLAN,

MR. JAMES R. CARROLL and

MR. JOHN F. KENNEDY/

appeared on behalf of the Plaintiffs;

BELLOh]S & BELLOWS, P .C. ,

(19 West Monroe Street, Suit.e 800,

Chicago, TLlinois 60603), by:

MR. JOEL J. BELLOWS and

MS. LAUREL G. BELLOWS/

appeared on behalf of Defendants

Judith Terra, Paul Hayes Tucker, and

Al-an K. Simpson,'

VERNER, LTIPFERT, BERNHARD, McPHERSON &

HAND, CHARTERED,

(901 15th Street, N.W.,

Washington, D.C. 20005), by:

MR. LEONARD GARMENT,

appeared on behal-f of the named

Defendants;

BUNTROCK vs. TERRA HEARING, JULY 2, 200L

E S Q U I R E.
A Rncono op Excrll¡NcE

3

1

2

3

4

tr
J

6

1

I

9

10

11

I2

13

L4

15

I6

L1

18

T9

20

2L

22

ZJ

-.,..
--'"'t
-'".J

24

DETOSITION SERVTCES Chicøgo: 372.782.8087 . 800.708.8087 . Fax 312.704.4950
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APPEARANCES: (Continued)

KELLOGG/ HUBER, HANSEN, TODD &

EVANS, P.L.L.C.,

(1615 M St.reet, N.W. , Suite 400 ,

Washington, D.C. 20036), by:

MR. KENNETH CHR]S TODD,

appeared on behalf of the named

Defendants;

SHEFSKY & FROELICH/ LTD.,

(444 North Michigan Avenue, 25th Floor,

Chícago, I Il-inois 60 611) , by:

MR. JAMES D. WILSON and

MR. BRIAN L. CROWE,

appeared on behalf of Defendants

Judith Terra, Paul Hayes Tucker, and

Al-an K. Simpson;

STDLEY/ AUSTIN, BROWN & WOOD/

(Bank One Pl-aza,

10 South Dearborn Street,

Chicago, fllinois 60603), by:

MR. STEPHEN C. CARLSON and

MS. SUSAN A. STONE,

appeared on behalf of Defendant

Terra Foundation for the Arts;

BUNTROCK vs. TERRA HEARING, JULY 2, 200L

A Rpcono op Excsr-r-pNce

4

1

2

3

4

5

6

1

ôo

9

10

11

t2

13

14

15

L6

I1

1B

79

20

2I

22

23

- "".

-'"'¡1.,r,.:

24

E SQUIRE" Chicngo:312.782.8087 . 800.708.8087 . Fax 312.704.4950
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APPEARANCES : (Cont.inued)

HONORABLE JAMES E. RYAN,

At.torney General,

(100 West Randolph Street, 3rd Floor,

Chicago, Illinois 60601), by:

MR . FLOYD D . PERKINS , As s j- stant Attorney

GeneraL, Charitable Trusts Bureau, and

MS. THERESE M. HARRIS, Assistant Attorney

GeneraI, Charitable Trusts Bureau,

appeared on behalf of the

P laint i f f - Intervenor ;

ALSO PRESENT:

MR. H]LLIARD.

REPORTED BY: KAY A. LEVTNE/ M.A., C.S.R

Certificate No. B4-3 654 .

ÞDÞ

BUNTROCK vs. TERRA HEARING, JULY 2, 200I

E SQUIRE" A Rpcono op ExcEr-r-sNcp

5

1

2

3

4

5

6

1

I

9

10

11

T2

13

I4

15

16

71

18

t9

20

21

22

23

--¡*;'.
-rr;l;;

l4

DEIOSITION SERVICES Chicago: 312.782.8087 . 800.708.8087 . Fax 372.704.4950
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BUNTROCK vs. TERRA HEARING/ JULY 2, 200L

THE COURT: After everybody gets in position,

I'm going to ask if we could start on the far

right and go across for the benefit of the court

reporter. And if we have two rows, that's fine.

I just want to do t.he front. row first and the

second row second. It makes ít easier for the

court. reporter if that's possible.

MR. CARROLL: Good afternoon, your Honor.

James Carroll on behalf of the plaintiffs, Gidwitz

and Buntrock.

MR. KENNEDY: Good afternoon, Judge. John

Kennedy on behalf of the plaintiffs.

MR. QUINLAN: Vüilliam R. Quinlan on behalf of

plaintiffs.

MR. PERKINS: Floyd Perkins and Therese

Harris on behalf of the Attorney General.

MR. CARLSON : St.eve Carlson/ your Honor, on

behalf of the Terra Foundation for the Arts

MS. STONE: Susan Stone on behalf of the

Terra Foundation.

MR. BELLOWS: f'm Joel Bellows. I'm here for

the named defendants.

MS. BELLOWS: Laurel Bellows, the same, for

the named defendants.

A REcono op Excpr-leNcE

6

1

2

3

4

5

6

1

ôo

9

10

11

t2

13

T4

15

I6

1.1

18

t9

20

2L

22

23

-.-".-'-"'".

24

E SQUIRE" Chicago: 312,782.8087 . 800.708.8087 . Fax 372.704.4950
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MR. GARMENT: Leonard Garment, the same, for

t.he named def endants.

MR. TODD: Chris Todd, for the same.

MR. WILSON: James Wilson for Judith Terra,

AIan Simpson, and PauI Tucker.

MR. CROWE: Brian Crowe here on the

last-ment ioned defendants .

MR. BELLOWS: Your Honor, is there some

significance to t.he fact that Mr. Crowe has one

foot out of the courtroom?

THE COURT: None whatsoever.

Counsel, since you were here on Friday,

I 've received t.hree f ilings. and I don' t really

know yet what has been filed and what hasn't been.

There was quite a bit

court proceedi^9, so I

that confusion, first

of confusion after Friday's

want to clarify some of
^c -ì l
UI d,L-L.

Friday is

motion to

defendants,

has received that.

at 1:15

What f've received since

Mr. Crowe and Mr. Wíl-son's emergency

withdraw on behalf of the individual

and I assume that everybody

I also received today, right

from Bellows &

written

before I went and did my 1:30 case/

BeIIows a motion for leave to file
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objections and for an

proposed sett.lement.

attachments to that,

time I haven't gotten

on that one.

And then while I

evidentiary hearing on a

And there are some

and in this short period of

through all the attachments

I assume that all of you have

SEVERAL ATTORNEYS: We have not, your Honor

THE COURT: Okay. And then f also received

what is the first notification officially that I

1:30 case, I received

dated July 2nd. And

received t.hat letter?

have of a proposed

realize that on the

courtesy copies on

there some proposed

circul-ating in the

deem it appropriate

read anything until

from the mediator.

mediat.ion process. I didn't

to read those on Friday or to

I received something firsthand

What I've received from the mediator is

was hearing my

t,he mediator a letter

judgment and order. I

that were tendered as

there are included in

of things that had been

get through

the short

from

consent

papers

Friday,

drafts

a one-page l-etter

and order which I

and a proposed consent judgment

have just started to

and which I haven't gott.en through an
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period of time that I've been off the bench.

Now, is there anybody here from the

mediator's office? Are there extra copies of this

document oh, Mr. Hilliard is in the courtroom.

Do you have extra copies for everyone/ sir?

HILLIARD: I have someMR.

THE

proposed

official

extra copies, yes.

letter and then aCOURT: It's a one-page

consent judgment. I don't

to what took place,

don't know if t.here

have anything

anything, on

was a vote onFriday, so I

bylaw

And I

AS if

changes and I don't know what the vote was

don't know if there's anything el-se f rm

supposed to be reading.

And then the l-ast

to bríng up is I'm not quite

Bellows & BeIl-ows firm what

thing I

certain

vúas f i Ied

just wanted

from the

on Friday.

There were af asked my staff to

number of telephone

dropped it off, Is

this t.he original?

courtesy copyr so

cal-1 on Friday

calls back and forth.

I received Friday morning a notice of a

motion for a temporary restraining

staff asked two or three times the

this the courtesy

And we were told

order, and my

attorney who

copy or ls

this is the

I proceeded to start to mark it
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up.

Later in the afternoon I checked with

the court clerk and was told she had no original.

So this is signed by Joel Bellows and

originaffy, it looks like and it appears to be

the original. So if this is to be filed with the

clerk of the court, I have to give it to the

clerk.

MS. BELLOWS: May I speak to this/ your

Honor, to straighten up some of the housekeeping

matters that are before you? We are prepared to

substitute a copy for you to work on as a courtesy

copy. Because

arrange

THE

as to

you've

how you

begun to

want to

mark it up, we can

handle that.

on the end of that, the original signed,

two pages

and qive

me the other.

MS. BELLOWS: Right. Because we would

Iike

THE COURT: To fíle it under seal.

MS. BELLOWS: We would like to file it under

seal. Thank you, your Honor. So if we could have

an order that gives us authority to file those

papers under seal¡ we will do so.

COURT: Why don't you put these
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THE COURT: And those papers would be t.he

document ent.itled Notice of Motion for Temporary

Restraininq Order. Let me give you the other, if

you don't mind, a copy of the other signed one for

Mr. Bellows. Those are the originals.

MR. BELLOWS: Thank you.

THE COURT: Just give me the body, you know,

something to complete that.

MS. BELLOVüS: I have that here.

THE COURT: Then this document, Additionaf

Appearance/ was that ever fil-ed?

MS. BELLOWS:

appearance that is

THE COURT: SO

I thought that we have an

filed.

this is

an original, this is meant to

MS. BELLOWS: It's meant

even though this is

be my courtesy copy.

to be your courtesy

copy and

THE COURT: And you're going to file under

seal the document I handed you back, reshuffled,

wit.h the signature pages and your plaintiffs'

memorandum and your exhibits that were filed in

the federal court case; is that right?

MS. BELLOWS: Precisely. Attached as

exhibits t.o the motion that I filed under seal .
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THE COURT : Okay. We need a separat.e court

order that has nothing else in it but that these

documents are to be filed under seal and kept

separate under seal by the clerk of the court.

And t.hen that gets put on the front of the

envelope. So they'Il be put in an envelope sealed

with that on top and give them to the clerk.

MS. BELLOWS: We have come prepared to do

that today, your Honor.

THE COURT: Okay.

issue from Friday.

The second

left, f had a copy of

So that was the first

issue from Friday, when I

The original,

call/ was fil-ed

the motion.

vice. And I did not get an order

the clerk sai-d that an order has

the cl-erk tells me from her phone

on the pro hac

on Friday and

;ust been brought in'on that. Anybody have a

problem if I sign that order now?

MS. BELLOWS: It has been faxed to everybody

for advanced notice, your Honor.

THE COURT: Okay. So the counsel from

Vlashington are in, and I just want to make sure

that before we deal with Mr. Crowe's motion,

everybody's in who's supposed to be in.
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Now,

MR. CROWE:

THE COURT:

along wit.h him?

MR. WILSON:

are taking this

here at the t.ime because of

MR. CROWE:

attorneys' Iien

THE COURT:

MS. BELLOWS:

from our clients

Mr. Crowe, you want to leave us?

I do.

And, Mr. Wilson, you want to go

That's correct/ your Honor. We

as if it were a motion for

substitution, since there is other counsel in at

of the Supreme Court

didn't. feel appJ-ied

the fact there's more

three l-aw firms in two

this point. The strictures

rule regarding withdrawal we

than competent counsel from

cities representing these clients.

THE COURT: And I assume that. no one wants to

say anything about that?

Plus, Judge, we'11 assert no

on the file.

Thank you.

Your Honorr w€ have authority

to enter an additional

appearance.

As your

federal court with

Honor may recall,

authority to file

clients, two of

we began in

that action

them, one is

in Russia.

by our client. Our

an Florence, the other is somewhere
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That would be Senator Alan Simpson in Russia.

And as I indicated to your Honor at the

close of court

Friday, we do

aut.hority for

at the hearing on this matter on

not have the ability to get

a substitute, only ability at l-east

as additional- counselfor the near future to serve

in this matter.

THE COURT: Okay. And you've got your

addit.ional appearance on file as to the counsel

from Washington. Everybody is from Washington,

right? And you have leave to withdraw.

The onJ-y issue I want to deal with is

or talk about is, you have a pending motion for

fees, which if the set.tlement is approved, wíIÌ be

mooted. And if the settlement is not approved, it

will be the first matter f deal with.

MR. CROWE: We have a petition for you today,

Judge, to be filed.

THE COURT: What is that?

MR. CROWE: A petition for our fees, whether

the set.t.lement is approved or not.

THE COURT: Okay. Should that be filed with

the clerk of the court?

MR. CROWE: I assume it. should, Judge. We'd
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give a copy to you, of course.

THE

petition

clerk of

MR.

drop off a copy.

(WHEREUPON,

Crowe left

COUR.T: Anybody

being filed at

the court?

have a problem with that

this juncture with the

QUINLAN: No/ your Honor.

THE COURT: Okay. You can go ahead and then

THE COURT: There

evidentiary hearing on

me hear, first of all,

Messrs. Wilson and

the proceedings. )

a motion now for an

settlement issue. Let

from counsel for the

t_s

the

Foundation as to

And is

to read, and does

is the need for a

what. happened on

there anyt.hing

the Foundation

fairness hearing?

Friday.

else I'm supposed

concur that. there

MS. STONE: Your Honorr oo Friday there was a

properly noticed, properly called board meeting.

meetingDue notice had been given. There was a

hel-d, convened at approximately L2:45.

The board met, discussed the proposed

settl-ement. There was lively debate about certain

aspects of the proposed consent judgment and

language of resol-ution that would be needed to
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amend the bylaws in order to allow the board to

ent.er into the proposed consent judgment.. After

voted and by a

consent order.

THE COURT: And t.hat \,vas with three

individuals not present.

MS. STONE: That's correct. Those

individuals were Senator Simpson, Ambassador

Jacques Andreani and Madame Helene Ahrweiler. All

three had been given proper notice. The

Foundation administrative staff talked to all

three before and after the meeting and confirmed

that they had indeed been given notice of t.he

meet.ing.

I do not bel-ieve we only received

t.he motion that the Bell-ows & Bellows firm is

filing a few moments before court began, but I do

not believe from my quick perusal of that document

some v]-gorous

vote of 6 to 2

that they are

about the way

believe notice

debate, the board

voted to enter into the proposed

raising any part.icular concerns

in which the notice was given. I

was appropriate, and

was appropriat.ely called in strict

the bylaws.

the meeting

conformity with

24
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THE COURT: Was a vote taken to change the

bylaws ?

MS. STONE: Yes, it was/ your Honor.

THE COURT: And was a vote taken to elect new

di rectors ?

MS . STONE : Yes, it r/vas / your Honor.

THE COURT: So as far as the Foundation is

concerned right now/ there are how many directors?

MR. CARLSON: It doesn't change, your Honor.

. THE COURT: It doesn't change anything until-

T sign this, right?

MR. CARLSON: That's correct/ your Honor.

THE COURT: And right now the Foundation is

continuì-ng to operate as it has.

MR. CARLSON: Exactly right/ your Honor.

THE COURT: Does anybody feel that we should

have an oral report

want to take a brief

and then decide how

from the mediator? Do you

recess and read his letter

you want to proceed? I know

you all just received the Bellows & Bel-lows

documents.

MR. CARROLL: We havenft even received the

exhibit.s, your Honor. Vüe just. received a fax

of
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THE COURT: Do you have a compl-ete copy to

give counsel?

MS. BELLOWS: We do.

THE COURT: I have moved my 3:00 o'cl-ock to

3:30 with the hopes t.hat we would be done a little

bit before

not certain this is going to be concluded today.

I want to find out what you believe is

the best way that we should proceed on this, but

you're not all informed because you don't all have

the document. Do you want to take a few moments

and look at the document. and see whet.her an oral

report is called for from the mediator today?

MR. QUINLAN: I think some sort of report

from the mediator would be appropriate.

THE COURT: That was my intent. I intended

to hear from him.

MR. QUINLAN: Maybe if we heard from him now,

it might help us when we see the documents and

where we are.

THE COURT: Okay. Mr. Hilliard/ are you

prepared to give us an oral report today?

MR. HILLIARD: The mediator's report is

necessarily abbreviated because of the proceedings

A Rnconn or Excptr-sNce
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in mediation that are confidential. But I can

report that a vote was taken on the 19th of June

on which a majorit.y approved of a settlement

agreement. That agreement was modifications

were made to it and in order that. it coul-d be a

subject of resolutions.

And it was brought before the board of

the Foundation on Friday for ratificatj-on and for

the el-ection of additional members of the board,

five additional members, and it has just been

reported to you that took place on Friday.

The mediators were informed of this at

about 2:00 o'clock in the aft.ernoon. This morn]-ngi

gettowe sent around

signatures. We

signatures/ but

tendered to the

THE COURT:

February 6th?

the document to attempt

weren't able to get aII the

that is the document which we

Court this afternoon.

The mediation process started on

MR. HILLIARD: Correct.

THE COURT: And it's now the beginning of

July and during this almost what is it?

mont.hs' period, you have had, I understand,

extensive meetings with aIl of the parties

four
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involved and individual meetings with them,

meetings with their counsel as well as group

meetings of this board.

MR. HILLIARD: We've had individual meetings

with all of the members of the board, al-l the

directors of the board, and we have had group

again in Junein March, again in May, and

everyone together.

meetings

when we

THE

would get

COURT: And when one refers to a mediated

settlement, t.he settlemenL is based on a vote on

the board; is that correct? I mean, there's no

issue that. eleven people are not 100 percent happy

about this. There are dissenters?

MR. HILLIARD: That's correct.

THE COURT: But this was a proceeding in

which everybody had, as far as you're concerned, a

ful1 opportunity to participate.

MR. HILLIARD: Oh, yes.

THE COURT: Do you have any concerns about

the integrity off this mediation process or

presenting the settlement t.o the court?

MR. HILLIARD: I do not.

THE COURT: Does anybody want to just take a

brief recess and get t.he one-page letter from the
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mediator/ and then we will resume after you have

exchanged some documents?

MR. GARMENT: May I say somethj-ng first, your

Honor?

THE COURT: Yes, sir.

MR. GARMENT: And what I say is, I hope your

Honor wil-I take it in the spirit in which it is

intended, which is to make a contribution to this

proceeding and with respect. But I understand

I understood and st.ill understand

would have started the mediating

mediation process, with an order

proceedings be seal-ed

reasonable expectation

the díscussions of the parties and permit free and

open discussion without the íntervention of

outsiders and outsi-de pressures of one sort or

anot.her of pubJ-icity and debate.

And what happened thereafter is a very

strong argument I say respectfully for the

centrality of press access of proceedings of this

nature. And I think that at this time the sealing

provision should end. I can understand why the

press and press comment \^/as/ in ef fect/ prevented

in the hope

that this

why your Honor

proceedi.g,

that the

and perhaps a

would facil-itate
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in order

THE

sir, but

anything

MS.

anticipating, but

filing today. The

understandi-ng the

t.erminat ed

MR. GARMENT:

L^LO

COURT: I don't mean

f don't think anybody

to be seal-ed from now

BELLOWS: Your Honor,

to interrupt you,

is anticipating

on, is there?

we arentt

cautious about ourwe have been

quickly then.

THE COURT:

in cutting you

board coul-dn't

meet or do anyt.hing until

back. And that during the

mediation process it's our

mediation process is

Well, I can conclude very

And I didn't mean any disrespect

off, sir, but the order said the

meet until or the board couldn't

the mediator reported

proces s /

with the

MR. GARMENT :

the parties

mediator and

course

were supposed

working this

of the mediation

to be dealing

case out.

your Honor,

the district

1983 claíms

precisely what we

court proceeding

relatíng to the interventions and not only

theimproper and unlawful interventions by

Attorney General's office is precisely the reason

And, of course/

have alleged in

under the Section
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why open/

whether in

best aired

the First

exerci sed

free access

court or in

publicly.

Amendment,

to the processes of law,

a mediation proceeding are

And that is the nature of

sometimes abused but always

in the interest of public information.

documents that were

under seal- ?

them under seal.

them under

THE COURT: Were these

filed in federal court filed

MR. GARMENT : Vüe f iled

MS. BELLOWS: We frled

THE COURT: Because mine aren't marked that,

so I have --

MR. GARMENT: In deference to your Honor's

THE COURT: I assumed that since everyone was

talking about things that have come out in the

newspaper that there had been pj-enty of access to

these documents. Because how el-se would anybody

know about this stuff?

MS. BELLOWS: Your Honor, wê filed them under

seal. Judge Bucklo did not accept them under

seaÌ; that.'s as far as the f ederal- court

proceeding.

As far as the filings that we have, I

have submitted a courtesy copy to your Honor this

afternoon. We have pursuant. to your clerk's
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suggestion

THE COURT: Just brought it here to court.

MS. BELLOWS: -- brought it to court, and

assume that it will not be filed under seal. But

if we have no motíon to do sor we would intend to

have your Honor

the normal- course.

But in

we would intend to file it in

deference to yollr Honor and our

new place here among you, with an abundance of

caution we have provided your Honor with a

courtesy copy, counsel with copies by fax, and no

one else.

THE COURT: I am one of the strongest

public'sadvocates in

to know, and

knows that I

this building on the

anybody who routinely

virtually never seal-

right

practices here

anything in this

it is if I feeldo

And in this case t.he only thing that

was sealed is while this case was in mediation.

courtroom. And the only time I

t.hat there is a really important

done.

wanted to give it

parties or anyone

anyone except the

reason to have it

a chance. And I didn't want. the

or the attorneys talking to

mediator about what was going

I
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on.

Now, lots of people, as I understand

order, and that's another

to have to deal with about

it, have violat.ed that

issue that we' re gor-ng

a wholethat. That's

But now the mediator has reported.

That's one of the reasons I wanted t.o make sure

separate issue.

you

The

want

don't

all have what the appropriate papers are here.

plaintiffs are saying they don't know what you

to file today, Ms. BeIlows, because they

have the exhibits. So I want. to take a few

moments and make sure that everybody sees this

document, which is being sought to be filed with

the clerk of the court not under seal and see if

there's any obj ection and whether it's whet.her

there is a desire on behalf of anyone t.o file

anything under seal from now on.

The proposed consent decree, that's not

supposed to be sealed, is it?

MR. CARLSON: No, it is not.

THE COURT: Am I missing something here?

MR. CARLSON: No, it is not.

THE COURT: When we talked about that one/

you a1l came to me and you wanted t.o have a
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certain portion of

public. And I said

but f'm not signing

be public. And so

the mediated settlement not

you can go ahead and

anything that's not

try it,

goíng to

drawingyou went back to the

board and tal-ked some more.

MS. STONE: There was one aspect of the

consent, proposed consent judgment, that we should

draw to your Honor's at.t.ention. That the parties

who are entering into this proposed consent

judgment., assuming your

THE COURT: This is

MR. CARLSON: That's

MS. STONE: have

Honor approves it

all- they're going to say.

correct.

agreed t.hat there is a

mutually agreeable statement t.hat will- be released

to t.he press. And that is all that people will

say. And that. will be binding on those who the

parties who are parties to this particular

agreement.

THE COURT : That ' s the Att.orney General,

Mr. Buntrock, Mr. Gidwitz, and t.he Foundation.

MR. CARLSON: That's correct.

THE COURT: And that's all you're going to

say. And this is not binding on the three

individual defendants because they haven't bought
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into rt.

MS. STONE: Or Mr. Michaeli.

THE COURT: Oh, Mr. Michaeli. Okay. What. I

would like to do if we could is, Mr. Hilliard, if

you could make available to them what.ever copies

of the letter that you had, I would assume that I

would file this l-etter with the clerk of the court

unless someone has a problem with doing that. But

I want you all to see it.

And the proposed consent

have

judgment and

to take aorder is somet.hing I'm going to

little bit of time to at least read more than the

15 minutes that I was allotted today after you

spent four months put.ting it together.

motion whichAnd there is a

an evidentiary hearing and a

about this, and you al-l get

unless you feel t.hat you're

to be heard as to

barred

f ai-rness

is seeking

hearing

decree You're not, are

I want to hear

by the consent

you?j udgment .

Okay.

about theirto say proposed motion and

from there. But first l-etf s just see

and all the attachments. And as soon

ready, please let me know.

what you all have

we can go

t.he motion

as yout re
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BUNTROCK vs. TERRA HEARING, JULY 2, 2001

(WHEREUPON, a recess was had. )

THE COURT: Anybody have any problem if we

file the letter from the mediator?

SEVERAL ATTORNEYS: No, your Honor.

MR. BELLOWS: It is what it is. We have a

problem with the content, but the letter itself is

what it is.

THE COURT: Okay. Well, I will file that

with the clerk of the court.

Has everybody had a chance to see the

exhibits t.hat are attached to the individual

defendants' motion for l-eave t.o file written

objections and for an evidentiary hearing?

ATTORNEYS: (Nodding. )

THE COURT: That apparently was what the

concern l^/as, that. you didn't have the exhibits.

MS. BELLOVIS: Your Honor, mây f speak for one

moment to the exhibits. The exhibits t.hemsel-ves

were simply the original articles of ì-ncorporation,

t.he amended articles of incorporation, and a page

of t.he transcript.

But counsel, Mr. Quinlan, has reminded

me that al-so referred to in ou.r motion are

portions of the exhibits that were filed with this

A Rnconn op Excnr-r-pNcn
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court that were going to be filed under seal.

Now, franklyr lour Honor, there are

three exhibits that were attached to the federal

court proceeding and

connection with our Friday's motion, three

exhibits which do have somethinq to do with the

mediation process, Exhibits IJ, 18, and 19 of

t.hose documents attached to our motion for TRO.

Those are letters whích involve the mediation

process.

Other than those, we do not believe

that there is anything else in the exhibit book

t.hat your Honor has that should be filed under

seal. We would l-ike to t.hen have permission to

remove those documents and attach the exhibits as

an additional exhibit to our motion today for an

objections and evidentiary hearing.

J THE COURT: You're talking removing only

Exhibíts LJ, 18 and 19?

MS. BELLOWS: Yes.

THE COURT: And that would be the things you

would be filing today. So what you woul-d file

today is t.his motion for leave to file writt.en

objections. Would you al-so be including that

are nov{ filed under seal- in
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memorandum from Friday or just the exhibits?

MS. BELLOWS: Nor lour Honor. Just the

exhibits.

THE COURT: Just t.he exhibit.s with the

exception of If, 18 and 19. Is everybody on board

as to what Ms. Bellows is talking about.?

MR. BELLOWS: Her husband's not. If f coul_d

be heard on this.

Court to say that

I t.hought

it did not

f understood the

want to rn any

know,As you

v/ay

theimpede the mediation process.

things that we have been fíIing with the court

have made repeated references to the mediation

process.

THE COURT: Well, as of vet, nothing's filed.

You haven't fil-ed anything except an appearance on

!'rr-day.

MR. BELLOWS: That doesn't have anything to

do wit.h it.

THE COURT: Nothing made it to the clerk,s

office yet. So nothing whatever was filed in

federal court was fil-ed in federal court. The

mediation process/ as I'm seeing it, is concl-uded

as of the report of t.he mediator today, is it not?

MR. CARLSON: I think it is, your Honor.
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MR. BELLOWS: And then at. that point is

everything

t.o refer to

released from seal-? Can we feel free

rt in arguments before the Court?

THE COURT: That's what I want. I

have an opportunity to have everyone be

want to

heard on

these documents

t.hat al so . I s there any desire

confidential for

to keep any of

they

purposes of now?

MR, QUINLAN: Which I'm sorry.

THE COURT: Any documents. The only reason

t.hat I wanted t.he things

was we were still in the

fil-ed under seal Friday

mediation process.

and if

And

they shouJ-d have been filed Friday,

mediator are

were filed Friday, they should have been filed

under seal.

have,

been

MR. QUINLAN: I guess the only question I

your Honor, is if the mediation process

terminated merely by filing the report of

we at that point or before

has

the

you

consider whether you enact the agreement of the

parties pursuant to the mediation. you have not

addressed the issue of the resolution that has

been adopted by the board.

THE COURT: Well, first of all, f haven't

seen the resolution that's been adopted by the
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board.

MR. QUINLAN: Well, you've seen the consent

judgment, which is the

THE COURT: f've seen the consent decree.

MR. QUINLAN: -- which is the result of the

resolution.

THE COURT: As I indicated on Friday, I'm

going to consider anybody's argument

to whether or not

that. they may

I shoul-d signwant

thi s

to present as

consent. decree or not. Now, f didn't

anticipate an evidentiary hearing. I could

possibly see this all being done with affidavits.

It suggests that there's the need for

an evidentiary hearing, and that's what I want to

talk about today with al-l of you. Is anybody

going to publicly air the entire mediation

process/ contemplating with your evidentiary

hearing calling the mediator as a witness? Vühat

are we doing here?

MR. GARMENT: Indeed we do.

MR. BELLOWS: I don't see any way to avoid

that, particularl-y since the mediator has

recognized that the mediation could not have

succeeded without inter alia the Attorney General.
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And I think that

My own

necessarily have

having a hearing

that's really the point of it.
feeling on this is that we don't

to take the Court's time in
1A

develop I mean,

long as we are able

the affidavits that

similar to

we

to

get, we

that.

not.

can get from t.hird parties and things of

who wouldnature by virtue

otherwise be able

of the peopJ-e

I would

to get them.

not be reluctant or opposed to,

us an expedited discoveryif the Court qave

schedule, to taking their depositions and avoid

having to drag this thing out in court.

THE COURT: Mr. Bellows, you say that you

need to take depositions of people from all over

the world on this motion. And are you t.alking

about

: MR. BELLOWS: f don't thlnk so.

THE COURT: Well, that's what. you saíd in

this document. You said of the peopJ_e that woul_d

need to be in an evidentiary hearing, witnesses

are spread throughout t.he

about board members or are

worl-d. Are you talking

you talking about

these declarations wherepeople that

you're taJ-king about Dan Terra's intent? What are
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we talking about as a hearing?

MR. BELLOWS: It breaks into two part.s,

the answer is yes. It breaks into two parts

we donft have

q^

The

affidavits of declaration from people all over the

to depose them.world, obviously

I/üi rh regard to the people who were

ì-ntimately involved in the mediation process

itself and I would think certainly Mr. Hílliard

would be one of those persons we coul-d either

call him as a witness if the Court want.ed to be

involved in the give-and-take of it, or we could

take his deposition and several others and just

arque from those. The people all- over the world,

as f say/ are people from whom we would get

affidavits.

THE COURT: About?

MR. BELLOVüS: The various points raised in

the t.he various points raised in our motion as

to the effect of this order on entities wishing to

do business in the fut.ure in Illinois,

not-for-profits most particularly, foundations.

We would also bring in people who

would the Court will recall that part of the

you see, if you donft get me right then and there,
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it's gone.

The Court will recal-l that one of the

things that was not done in this very slow rush to

judgment was to find out

THE COURT: What very slow rush to judgment?

The mediation process?

MR. BELLOWS: Yes was to get

alternatives to the arrangement that is proposed

in this consent decree. And I think t.hat, for

example, and this has been a very large concern of

mine, àLthough it's not exclusively.

You've got a

board,

ma;or asset here. You've

got people

plaintiffs,

substanti-al

on the

who are used

size. I have

particul-arly t.he named

to disposing of asset.s of

to believe that neither

of them, for that matter no one else, would really

undertake to make the kind of a decision that had

been presented here in the consent decree without

considering alternatives .

Now, part of the probJ-em, of course, is

that if you start out with the Attorney General of

the St.ate of Illinois saying that this entity will-

remain here, that this wiII be its focus, that

this is where the art will be dísplayed, that this
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is where we're going to enter into an

with another entity here in

that the board members would

fact. that it would be in the

Chicago,

arrangement

I don't know

even appreciate the

Foundation's best

interest t.o consider alternatives from places

outside of t.he state. And I think that that is

something that the CourL's entitled to consider

when it determines the fairness of the result of

this process.

THE COURT: Now, Mr. Bellows, I don't know

how much of an opportunity you all had to discuss

the history of the case with your predecessor

counsel-.

I know from their motion today that

their client has

and I know that.

were going into

Thursday until

newspaper.

But

stopped

they did

court on

they read

communicating with them,

not know that you all

the motion today on

about it in the

we had in this case I woul-d say at

least half a dozen sessions with t.he Court and

with counsel from each side to talk about whether

or not this case v,/as mediatable, and we had some

pretty long sessions about that.
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And one of the fiercest proponents for

the mediation process/ one of the most vociferous,

"LeL's go to mediation, " was from your cfients'

counsel- who wanted this case mediated.

Well, right from the very

Att.orney General- made the statement

beginning the

that they were

mediatednot going

agreement

be lost to

front from

And

or may be wrong

plaintiffs may

substantial concern

to be participating in any

if it meant that this col-lection would

the state of lllinois. That was up

day one.

And there were many discussions about

that.. And that was the ground rule from their

much when we not theperspective

ground rule,

pretty

because I don't mean to sav that it

was a rule that they were setti.g, but that was

their concern from the very beginning. And there

was a full airing of that with the Court about

whether or not there should be a mediati-on to

begin with because there are unresolved legal

issues here.

the Attorney General may be right

in its view of the law, and the

right or wrong. But there was a

about the cost. of dragging
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this Litigation on for years, and there was a

substantial concern about the stakes of not trying

to settle this.

But everybody went into the process/ as

I understand it, with the understanding that the

At.torney General was going to have to sign on at

t.he end to this agreement, and in order to sign on

to this agreement, t.here was going to have to be

some kind of concession made about fllinois.

That was how it started. So when you

say that things were not aired, w€ all had a

number of discussions about where the Foundation

was before this lawsuit started and about

negotiations with a number of other institutions

throughout the country and whether or not this was

the right thing or the wrong thing to do to try

and settl-e this case.

And a decision was made by all
parties that, yesr let's

And this was pretty much

So f know you're shaking

dont t understand. You' re

on behalf of all

this was something that got

the last minute. Well, this was

counsel

this a chance.

starting point.

head yês, but I

suggesting that

hammered in at

gr_ve

the

your
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from the very beginning.

MR. BELLOWS: Pardon me for a moment/ your

Honor. The reason I was nodding is I thought that

was the purpose of mediation. People start out

with a certain position. The Attorney General

started out with a position that some concession

had t.o be made. I don't fault our predecessors in

the mediation process.

get people to

first thing.

The

change their positions.

recognrtlon

supposed to

That's the

second thing about it is f don't

think that anyone really contemplated at the

beginning of the process that it could be

perverted to t.he and that was the word I used

in our motion to the extent that it was. So I

think that. on two grounds yes¡ I appreciate the

f act that. our predecessors agreed t.o it. We

probably woul-d have for the same reasons that they

did.

any way for agreeing to

That's t.he first point

that. it is the process

of it, and the

itself that is

t.o wind up in a position where

Well, gêê, the Attorney General

clear at the beginning of the

But

you're saying,

made its views
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BUNTROCK vs. TERRA HEARING, JULY 2, 200I

process. Yes, that's why you have this kind of a

process/ to get them t.o change their position.

And during that process all kinds of

things happen that were not really part of a

normal mediation process. You don't have people

going outside of this process to attempt to

intimidate people. And it is by virtue of the

conflicts that' arose that there's some very/ very

severe problems with the validit.y of any agreement

that would be reached.

But when I say, for example, that

and only as an example that r/ve would want to

present the Court with evidence of alternatives of

places from without the state, the Court may very

wel-l decide, after having heard that evidence or

alternatively reading it by way of written

submissions, that anyplace t.hat if it turns out

to be, for example, the Art Inst.itute, that. that

might be a superior way of dealing with this.

A whole bunch of things, Judge, got

started with bare allegations, wíth allegations

that we believe have no basis in fact. That

Dan Terra, fot example, wanted his col-lection here

when the evidence is just the opposite.
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And so I think these are things that

the Court should understand and appreciate. And

if you say, well, g€e, there are all these people

that have signed on to the result of the

mediation, f would say t.o you, Judge, you know,

when you've got the Attorney General of the State

of Ill-inois saying, This is what the law is, this

is what the rules are/ this is what's going to

happen here, you get

beginning to think,

where this i-s going

only going to if

the Attorney General

us here in fllinois

these participants I'm

well, ge€, you know, if that's

to wind up, I mean if i-t's

it's going to wind up where

to be abler s gor_ng

so that we can't do

to keep

other

t.hings,

result.

of the

then that's what's going to that's the

That's what's goinq to happen as a resul-t

mediation.

And íf, in fact, that had been

dispelled at. the beginning, if the peopÌe who

participated in the process understood that they

did not have to capitulate on those points, if in

fact those people did not have inherent conflicts

that precluded them from taking a role in the

decisional process/ then/ your Honor, the
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non-majority directors would stlll have the

numerical majority at this point.

THE COURT: Let me hear briefly from each

side. Everyone is being very silent here.

MS. STONE: May I speak on behalf of the

Foundation, your Honor?

THE COURT: Yes.

MS. STONE:

today what it has

is that the board

The Foundation's position is

this case, whichalways been

of directors shou]d be able to

l-n

run the affairs of the Foundation without undue

influence from this Court, or

unhappy directors who

minority. And that's

the start of the case.

It doesn't

are who may be in the

a board of directors

happen

as true

quì-te frankly, from

to be in the

today as j-t was at

matter who the individuals

minority. The fact is that

determines the face of an

organization through the majority will.

And here you have a situation where

there was a duly constituted, duly cal-1ed board

meeting. A quorum was present. There was

vigorous discussion and a vote \¡/as held. And

6 to 2, the directors voted/ exercisíng their free
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will that this and in accordance with t.heir

fiduciary duties that this was in the best

interests of the Foundation as they understood it.

Now, Mr. Bellows may disagree that it's

in the

you may

None of

or not

best interests, Mrs. Terra may disagree,

dj-sagree, your Honor.

The quest.ion is whether

of this board will be

respected.

And, your Honorr rro one ducked the

issue of whether or not there was coercion. That.

was an issue which had been discussed in federal

court on Thursday and Friday morning in front of

your Honor. And that matter was speci-flcally

addressed at the board meeting.

And I would like to read your Honor a

portion, a very short portion, from t.he transcript

of the board meeting. Now, this is a rough draft

and we haven't had time to refine it, but this is

our best understanding of what vüas said at the

board meeting that was taped.

Corporate counsel for the Foundation,

Mr. Heatwole, Mark Heatwole of Winston & Strawn/

specifically advised al-l- of the directors of their

disagree, or I may

that ís relevant..

t.he majority's wiII

BUNTROCK vs. TERRA HEARING, JULY 2, 2007

E SQUIRE" A Rncono op Exc¡rlExrcs

43

1

2

3

4

5

6

l

I

9

10

11

L2

13

L4

15

I6

T1

1B

I9

20

a1
LL

zz

¿J

-,.-"]"'-:'.

z4

DEPOSITION sEnvIcDs Chicøgo: 372.782.8087 .800.708.8087 . Fax 372.704.4950
16di-000580



need to vote their fiduciary duty.

And he stated: In J-ight of the

allegations that have been brought forward in

federal court yesterday, to a certain extent I was

not there, but I understand that that sort of the

same substant.ive comments were made in the Cook

County courts this morning, about the coercion

that some of

may not feel

General.

I

Lo, I think,

anyone feels

should vote.

the members of this board may feel or

from the action of the Attorney

think it's important. for each of you

indicate before you take this vote,

that you are voting freely and that you

your fiduciary obligat.ions t.o this board

institution and without that pressure.

are voting

and this

And if

think wethey can't. do that, I don't

But if

you do not feel- that

you are voting freely and if

compulsion, then I think you

are free to vote.

And this is specifically what Stephanie

Pace Marshall and Dr. Ted St.ebbins said in

response to that.

Dr. Marshall: Just in response to what

you've j ust said, Mark, I have felt in the past
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that despite the desire of some board members over

the l-ast year or so to try to peg me into an

alleged camp or an alleged side/ one side or the

other, I have aì-ways walked my own path and I have

always spoken with my own voice to represent the

integrity of my own convictions. And I have done

it throughout this arduous process/ and I do so

now with full knowledge of my fiduciary

responsibilities.

It is true that the Attorney General_'s

office has asked the Illinois Mathematics and

Science Academy to respond to a fact-finding

investigatíon. This has not played a part in my

decision-making with respect to my fiduciary

responsibilities as a board member of this

Foundation. I believe now/ as I have said before,

that this motion and settlement to be in the best

long-term and sustainabl-e interest of this

remarkable Foundation.

And then Dr. Stebbins spoke. And it's

interesti.g, yoLlr Honor, that in his comments he

does criticize the tactics, as I believe he calls

He specifically

but he says that

them, of the Attorney General.

crit.icizes the Attorney General-,
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that is not what is influencing his vote. And he

talks about. his hist.ory throughout this process/

about how he has been more of a centrist. or

someone who is exploring differenL options. He

talks about his history on the board.

f came to the board. I knew Dan Terra.

I came to the board at the request of Jim Collins

and Judith Terra. f 've served as chair of t.he

collections committee and I think I served

effectively. And I brought some wonderful new

paintings, helped to bring some wonderful new

paintings to the Foundation collecti-on.

I've done this without any iota of a

conflict of interest. I've always felt free to

form my own judgments. And either last August or

early September when Paul Tucker first told me

about his enthusiasm for the building in

Washington and want.ing to move there, I disagreed.

I long argued to explore a variety of stand-alone

options in Chicago. I was willing to consider as

part of the strat.egic planning going elsewhere,

but f've always been a defender of Chicago.

And then he goes on: I abhor the

threatening tactics of the Attorney General, but I
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am voting my own conscience and for what I believe

is the best interest of the Foundation for its

future as an independent, viable force in Chicago

and in France for the promuJ-gatíon of American

art.

So, your Honor, these particular

directors clearly and unequivocally stated that

they believed they were voting in the best

interests of the Foundation and in accordance with

their fiduciary duties as they understood it.

I think the board has spoken. It was

a 6 to 2 vote, and I think the board process

should be respected.

THE COURT: I have one question. I'm going

to go on and let the plaintiffs speak in just a

moment.

The consent decree which f ¡ust
the breaksreceived, I

here. This,

wrong has

es sent i aI ly

inst itution

does it?

have read again during

MS. STONE: That's correct/ your Honor.

as I read ít and tell me if f'm

a new board/ once it's elected,

negotiating to partner with another

in Chicago. It doesn't require it,

24
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THE COURT: So if something canrt be worked

out/ the Terra would be its own separate museum.

MS. STONE: That's absolutely an option for

the board.

THE COURT: And t.here's absolutely nothing in

here that restricts the Foundation's abiJ-ity to

continue to run its programs/ activities, and

operations in Giverñy, France?

MS. STONE: That's particularly reserved for

the board. The board's ability and freedom to

conduct. its activities/ operations, and programs

in Giverny, France, which ability and freedom the

Illinois Attorney General specifically

acknowledges and agrees to.

THE COURT: It can also lend its collection,

as it always had, to other museums t.hroughout the

United St.ates and cont.inue its educational efforts

ín other places of t.he United States.

MS. STONE: That's correct/ your Honor.

THE COURT: The only thing that this really

is making a difference, as I understand it, is the

Foundation can't close up shop and move outside of

IIIinois permanently. I mean

MS. STONE: Right. I think
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THE COURT: -- there's a number of other

changes/ new board members

MS. STONE: -- paragraph 5 of the consent

judgment and order probably identifies what.

limitations may exist no\,,/ with respect to t.he

Foundation's act.ivities for a 50-year period.

THE COURT: For a SO-year period.

MS. BELLOWS: And sej-f-governing/ your Honor.

Which is one of the things that we would speak to

when everyone else has a chance to be heard.

THE

board of

bylaws t.o

that Dan

up.

MS.

THE COURT:

pJ-aintiffs and

also to address

anything

at this

being

Okay. Let

the need for

me hear from the

I really want you

problem with

of the court

COURT: Okay. And this document is the

the Terra Foundation amending its own

put some restrictions on its activities

Terra didn't put in there when he set it

STONE: That.'s correct/ your Honor.

THE COURT: And any board can do that 1f it

chooses to do t.hat/ can it not?

MS. STONE: That's correct/ your Honor.

whether you have a

filed with the clerk

juncture. f can tell you that what I'm
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going to need to do

carefully. I want

meeting and

MR. CARLSON:

resolution that was

is t.o read this very

the transcript of the board

Werl-l be happy t.o give you the

passed.

THE COURT: Right .

the amended bylaws, whatever

and the resolution,

else that you have

from Thursday. But let me hear from Plaintiff

Is it Mr. Quinlan I'm looking at?

MR QUINLAN: YCS,

t.he issue here

your Honor. Well, first

of all, is their motion for leave

to file objections to this agreement or consent

Àa¡raaU99!UU.

And the problem is

have here is an agreement. I

any question and

defendant directors

there's agreement or

What they

that what you really

don't think there's

I don't even think t.hat the

raise the issue whether

the terms of the agreement.

t.ell you is that they donrt

of the agreement.

which is here by the attorneys representing the

like the agreement and they don't like the terms

wehavea6to2voLe,

validity of that.. We

front of your Honor,'

But

Foundation who attest to the

have the terms which are in
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there's no objection to that.

And the

present is really

t.o try in front. of

opportunity to Lry;

Mr. Terra and what

et cetera.

And what r,^/e

to mediate by all the

defendant directors.

problem is that. what they

a question that they would like

this Court, which they had the

namely, what was the íntent of

was the law on these issues,

And that's the reason we went into

mediation is the parties agreed to set those

things aside, put them off the table, and get

together to see if we couldn't resolve this

dispute in a way that didn't necessarily require

addressing what were some concerns and issues on

both sides.

Let's

had here was an ag:reement

parties, including the

Counsel now would like to

take a look at what tookcome rn

place.

depose

and sây,

Letts go

the people

out and take depositions. Let's

that were there, including the

mediator.

As your Honor knows, that would, in

fact, destroy and undercut the ability to have any

mediation in any case again, which they agreed to.
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Thi s \,,Ias

agreeing

mediat ion

in this,

there.

a mediated process/ and

in that mediation that

would be used against

including anything that

they were

nothing in t.he

anybody involved

was ever said in

So the mediation statements and the

reason for your order barring disclosure of this

was that. these couldn't be used in court or in any

ot.her proceedi-ng against anybody. Again, a

commonplace type of procedure in mediation because

no one is going to get into the mediation process

if, in fact, this is going to be something to be

used against them. The same thing as a

set.tlement. This is a settlement process.

Your Honor hersel-f in a settl_ement

process rn

gentlemen,

going to be

the other.

comproml se

propo s al s

they were

agree t.o something

never work.

People wil-l make

their positions,

that can't be used

statements,

make offers, make

later on to show that

el-se, again, because it would

any case would say, Ladies and

you know that. nothing said here is

anything that can be used one v/ay or

wiJ-ling to at l-east aqree to that or
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The public policy of the state, t.he

public poLicy of the United States, the public

policy of the United States expressed in the

Arbitration Act are that t.hese things are to be

encouraged, not discouraged. That's exactl-y what

they would have here. If they want to complain

about this agreement, and if they want to complain

about this process/ they can say j-t was fraud,

they can say it. vvas duress. They can say those

things, but they need evidence of proof that's

clear and convincing.

There is nothing proffered anywhere

here that even offers a scint.illa of evidence that

nobody agreed to t.his or

to. In fact, the people

were somehow coerced are

in the federal court.

affidavit. The very

intimidated or hurt

affidavit or appear;

stat.ement that their

it. That they were

properly agreed

allege t.hat

They were not

file an

it wasn't

that they

not here.

don'tThey

people who supposedly were

do not file annot only

in fact, they make a

vote has nothing to do with

not coerced into

vote because

making this

it's a hardvote. They make their

question. And we think on a better analysis here,
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it's the right result. And that's what they said.

The federal district court judge said, Look,

there's nothing unlawful about that.

What we have as a situation is they

complain about the l-awful activity of the Attorney

General and they complain about the lawful-

activity of two directors that are both lawful.

And to somehow say that that is unlawful has in no

way been demonst.rated. And it has not.

It is indicated here cLearly what we

have is a party who has agreed because they didn't

prevail. Their views didn't win out. But it was

one of those compromise decisions, and they were

everybody

and the board

subject to the same requirements as

eIse. They were

chose to do this

THE COURT:

part of the board,

Are you saying that you're

obj ecting

MR.

Honor

to them

QUINLAN:

There is

they're asking

with evidence

whether or not

or not the terms were

filing a motion?

I see no basis for it, your

no proper tactic here. What

in that motion is to come forward

that is totally irreÌevant. to

was an agreement or whether

agreed to. That's what it's

there
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aside. There is no evidence of that at all. At

al-l. All they have is af fidavit.s of t.hird

parties, affidavits of an individual, Mr. Tucker,

who himself can't testify to what these people

about.

And if they

coerced type of thing,

convrncang

therets an

evidence

f eel- or don't f eel- .

He said, f

They just told us t.hey

federal court couldn't

ag.reement,' you must have to set it

want to say this was a

it requires clear and

And that's after they admit

think they were coerced.

weren't. And in fact the

see any

t.he

basis to this.

things in the

here in front

Nothing's new.

federal court.

of your Honor

to file these

They filed

So there's

same

nothing

to warrant any kind of allowing them

matters or to be heard.

These are things that they are just

dissat.isf ied with. WeJ-1, they're dissatisfied

with a lot of things.

with a lot of things.

Frankly, we're dissatisfj-ed

THE COURT: Do you believe that it would be

different if they came forward with a motion that

was seeking to have the Court not approve the
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settlement because it was not a settlement, not

agreed to, something wrong?

MR. QUINLAN: They showed that it had not

been agreed or not settled to, and there was

substantial- evidence that is what the Illinois

law requires is substantial evidence. It might

require a hearing. But there's no substantial

evidence of this. In fact, it's admitted.

THE COURT: What about an argument that

perhaps there's something

settlement? I know there

made about that the other

see that necessarily here

cases that are cited that

illegal about this

were some

d.y, but

in terms

says that

agreement that is

statements

I don't really

of something

there's some

contrary toprovisi-on of this

Illinois 1aw.

MR. QUINLAN:

pleading that they

pleading, therers

Well, if you

have filed

not.ice in therr

actually it's a

file. There's

your Honor other t.han

So that there's no

There's nothing that

the Court other than

no complaint on

actualJ-y nothing in front. of

a request to file a motion.

request to file a pleading.

brings this case in front of

their motion-t4
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And, your Honor, íf the

this I don't see any evidence

that's ilJ-egal. Therers nothing

illegality of

anything

here that

of

radically changes

that's dramatic.

never do ttY,tt or

changed t.he

or whatever

the laws of

t.hey change it.?

law of fllinois.

and where they

al-legations in

illegal t or we'

this particuÌar

All

things. That

Well, they have to look to the

That's where

law,

the bylaws and says anything

We can never do I'X'r or we can

we immediately agree that we

the body of t.he law of lllinois,

it might be. They're organized under

the State of Illinois.

As any corporation, the laws of the

st.ate in which you are organized under are the

Iaws that apply. They are organized under this

state, and they are venued here in Illinois. Can

the number of

for a period

bind them to

is the extent

direct.ors, to

of time. That

anything else.

15 Wronq/

improper here in

of the to change

agree to do something

does not in any way

They have voluntarily

chose to do it

any way that this

re doing anything

consent decree.

they chose to come

But they make no

we're doing is articuÌating some
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agreed to do certain things. Other parties have

voluntarily agreed not to do t.hings which enabled

us to go forward. So there is nothing here in

terms of the law that is set forward. There's

nothing that would contest that. There's nothing

illegal. And if they did that, they'd have to do

it by some motion as set forth/ some basis for an

iJ-legal act of the body.

But this was mediation. There is

nothing illegal about mediation, there is not.hing

illegal about the topics, there is not.hing iJ-Iegal

about what was being done. As counsel for the

Foundation point.ed out , thi s i s what ' s done al l

the time. This is a t.ypical type of thing a board

would consider. It's a typical type of t.hing

going forward that you'd look at. A decree, a

mediation, a resolution of this. Boards across

t.he world consider these type of t.hings all the

ti-me.

And for counsel to come in here and

the eleventh hour thatsuggest. at.

something strange

suggest deposing

outlandish, your

that's going on

the mediat.or, I

Honor. There is

there is

here and to

think is just

absolutely no
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basis for that.

they talk about

lVe can take al I

around the world

You know, the whole

stuff that's outside

of these depositions

. I don't know what

And I don't see how

point here,

the stat.e.

of people

they can add.

they can addI really don't.

anything to it,

opinions about

other than to say they have

what might happen, et cetera.

I also would ask that even the

documents that have been filed by architects and

others and real- estate brokers, all they tal-k

about. is what somebody might. have wanted to do

about renting property, of using property,

et cetera.

As we all know from anything to dealing

with the states, a lot of people met and intended

to do a lot of things that they never got around

to doing. And it. didn't happen. Nobody changed

the location of the Foundation from Illinois.

Nobody changed the bylaws, nobody moved.

It was a question of what everybody was

thinking. Everybody was looking for a better

place and a better forum for the Terra Museum.

And they had talked about that before, which all

the parties admit. Can we find a better place in
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Chicago? How can we move this? How can v¡e move

around to get this out and get a better exposure?

And these are t.he things that were

mediated, and these were the things that were

resolved. So to suggest now that we could come in

and just raise it at the eleventh hour they say

they never knew about the intent of the Attorney

General. They never realized this is what he

wanted.

Honor.

things

they wanted

They agreed

They knew from the very

They knew throughout this.

that if they wanted to raise

beginning, your

These were

to you, if

done so.

order to

to object, they could have

and they entered into the

fully participate in this mediation and never

withdrew that until they came in at the eleventh

hour and attempted to file these pleadings in

federal court.

THE COURT: No, they gave directions to their

counsel to stop participating in meetings.

MR. QUINLAN: On the 4th of June. So we're

talking about something that. never took place at

this time. And of course we have contrary

affidavits t.hat could attest to just the contrary
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intent. That was the issue that would need to be

tried and need to be resolved. But that wasn't.

really part of

mediation is to

are in contest

you are in agreement about.

resolve it.

THE COURT: Mr. Quinlan,

of a sit.uati-on where there's

medíation, and then everybody

the mediator on the stand and

mediation completely aj-red?

where

the mediation. The approach of

remove the issues of which people

about and to seek those things that

And that's how you

have you ever heard

been a court-ordered

comes in and puts

has all the

Have you all been

that's been done?able to find any cases

MR. QUINLAN: No, your Honor

THE COURT: How about you all-? Have you ever

been able to

MR. BELLOWS: T haven't researched it, your

Honor, but I would say in that regard that

certainly the Court's ent.itled to go beyond

behind any settlement to determine whether it was

obtained by fraud.

If the Court feels that Mr. Hiltiard

is, by virtue of his appointment/ sacrosanct ín

these proceedings I'm not sayi-ng that in the
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pej orative

could even

mean in and

then I could understand that. I

sympathize wit.h it. But that does not

of itself that the Court's not

entitled to some of the other information t.hat can

be obt.ained from this hearing. I've heard all

kinds of things/ your Honor. Well, you know,

there's really nothing fundamentally changed here.

Nothing fundamentalJ-y changed here.

THE COURT: Well, there's a lot that's

changed. There is no issue that there is a lot

that has changed. One of the most significant

t.hings and, quite frankly, one of the things that

surprised me the most is this board agreed that

the entire board was going to resi-gn. When I read

that, I was very surprised. But that.'s what was

decided and voted on by the majority. I didn't

expect that to come out of this.

MR. BELLOWS: WelI, I'd like to speak to

whether it was vot.ed on by the majority. First of

a1l, as t.he Court. has heard from Mr. Hilliard, ãL

the very beginning of this session today,

Mr. Hilliard said the vote was taken on June 19.

It was ratified on June 291h. That.'s what

Mr. Hilliard said.
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THE COURT:

MR. BELLOWS:

with it or don't

saying is that. on

vote.

THE COURT: Well, it wasn't a vote of the

no board meeting. It was

June 19th. The board did

board because there was

a mediation session on

not meet titl Friday.

MR. BELLOWS: Your Honor, I think, you know,

that Mr. Hilliard was certainly capable of

articulating what. it was. His position was that

it was ratified. I don't really care/ your Honor,

if it was unani-mous.

I stil-l think, your Honor,

notwithstanding the statement of counsel, that it

doesn't matter what the Court believes. That's

insane. This Court is here to determine questions

of t.his nature. Is this corporation act.ing

pursuant to its charter, to its bylaws, and just

going out and changing the charter and the bylaws?

If that action of changing the charter and the

bylaws is inappropriate, íf the vote could change

the charter and the bylaws it participated in by

Well, perhaps it wasn't

I don't know whether you agree

agree with it, but what f'm

June the 19th it was a 6 to 5
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people who should not have been voting, should not

have been voting. And to sit here and sây, I

haven't been coerced.

But, you know, the interesting thing

about it, Judge, is that these st.atements were

made in the context of all this pressure has been

applied to fre, but. Irm voting my conscience.

That's the very point of this thing.

It doesn't make any dif ference whether peopJ-e felt

that they were being coerced; they had something

to lose by not making that vote. And what they

had to lose,

have anyt.hing

Foundation. was personal, their

as a result of that,

have participated in

Who should not have

about

personal

your Honor,

the vote.

participated?

the two

your Honor/ was something that didn't

to do with the business of the

IT

exposure. And

they shoul-d not

THE COURT:

MR. BELLOWS: I'm talking

people who made the statement that. they weren't

being coerced even though it's semicolon

however, I think that what the Attorney General

has done as far as attempting to coerce ffi€¡ I

think is terribl-e. I'm voti-ng this way of my o\,vn

conscience but I think it's terrible that he
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attempted to coerce me

I think that the point of iL, Judge, is

they should not have participat.ed in that vote by

virtue of the fact that they had an inherent

conflict between being threatened personally and

Foundation.participating in the vote on the

Counsel has also indicated we're gorng

I saidto be taking depositions around the

just the opposite. That t.he people

world

from around

the world are people whose affidavits we can get

fully and freely.

But with regard to the evidence I think

that the Court should hear is the same evidence

that it would hear in det.ermining whet.her a

set.tlement agreement had been procured by

inappropriate means, by coercion, by fraud, by any

of those things.

And I think that the Court has the

responsibitity, Judge, notwithstanding the fact

that there has been this mediation process/ t.o

objectively review the result, notwithstanding the

vote.

THE COURT: Are you suggesting that I

interview those two board members to find out
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whether or not they were coerced?

MR. BELLOWS: That's not the issue.

THE COURT: Have you even spoken to either of

them to I have no affidavits from them. I have

absolutely nothing to suggest

MS. BELLOWS: Your Honor,

this and I will answer your

if I may.

quest ions

We see

directly.

at least.But we see

We see the

process.

which led

this in two large

acts that led up

I should say three

categories

to the mediatron

categories; the acts

to t.he mediation process to which all

agreed, the decision to mediate.

But those acts involved

misrepresentatíons to this Court which l-ed this

Court to grant a motion for intervention on t.he

Attorney General's behalf to begin with. And

t.hose misrepresentations, it is our position,

involved the intent of Dan Terra to keep the

museum in Illinois.

But for that representation and the

decision of this Court to give the Attorney

General- access to the mediation process/ not. so

much to protect the citizens of lllinois from

the not. so much to assure t.he citizens of
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fllinois the enforcement of the laws and the

regulations and the proper conduct. of foundations,

which the citizens of Itlinois are entitled to,

but more t.o the point to enforce an intent which

was not proven by any

before your Honor.

So we have

what happened during

Mr. Qui-nlan has

evidentiary proceeding

the pre-mediation.

the mediation, and

We have

counsel

evidence and proof are what

instance.

The acts which

Dr. Stebbins referred, the

are not my words, counsel

strongly agree that

are needed in this

took place to which

threatening these

read them threatening

only attorney

and we

tactics of the Attorney General,

seated throughout that mediation

somebody states that in the same

the

process. When

sentence that
they indicate the incredible importance of the

preservation of their credibility, and in the next

sentence says, And I abhor the threatening

tactics, but I agree of my own free wiIJ_, I

believe it is the Court.'s duty to question what

that meant

Now, you could bring Dr. Stebbins and
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Dr. Marshall int.o this court and question them

under oath, but it is the essence of intimidation;

the bet.ter the intimidation, the less this Court

of my funding which I receive from the State of

will hear that they voted

by their own free

intimidator, the

come forward and

was intimidated.

will.

Illinois in Dr.

perhaps be subj ect

Attorney General,

the same sentence,

Yes, of

pret.ty substantial evidence

is something wrong with the

for anything other than

The more successful t.he

less likely the intimidatee to

sây, You're right, your Honor, I

I felt f would lose 90 percent.

Stebbins' position and

to continued inquiry by the

which Dr. Marshall said right. in

probably a semicolon.

my own free will, but I would

are

like to acknowledge

come into my academY

that the Attorney General has

and is in the process of

making inquiries. The very same office of the

Attorney General that

your Honor.

Those to me

is seated at the mediation,

the begínnings of

and proof that t.here

free discussion that

should be taking place in the mediation.

And t.hen I have my third categorY if

BUNTROCK vs. TERRA HEARING, JULY 2, 200I

A Rgcono op' ExcEr-r-pNcn

6B

1

2

3

4

5

6

7

I

9

10

11

I2

13

I4

15

I6
1a
LI

18

I9

20

2I

22

23

---".-'¡..".]..'

24

E SQU IRE'' Chicago:372.782.8087 . 800.708.8087 ' Fax 372.704 4950

16di-000605



you ' Il permit Ír€, your Honor. And that third

is t.he agreement that was reachedcategory

something

agree to,

1S,

t.hat the Court should in fact sign,

consent to? And for a number of reasons

the answer is no.

Let.'s start with a simple one, the

power of negotiation. One of the provisions that

your Honor asked Mr. Quinlan and Ms. Stone about

earlier was/ is it a fact that as part of this

order that I ;ust I saw a few minut.es ãgo, so

I'm absorbing it as we go.

But is it a fact that one of the

provisions of this order is that the Terra

Foundation wiII be asked to negotiate with some

perhaps somebody could help me with t.he exact

wording but

col lect ion?

Now,

one that we regard

some entity as to the future of the

the only entity in thís city,

very/ very highly, but the

of, your Honor, that would

the

only

beaentity

likely

be the

for the

fact a

that I know

candidat.e to accept this collection, would

Art Institute of Chicago. Putting aside

moment t.hat our esteemed mediator is in

well-known lover and board member committed

BUNTROCK vs. TERRA HEARING, JULY 2, 200I

A Rrcono op Excsr-r-pNcE

69

1

aL

3

4

tr.

6

1

B

9

r0

11

I2

13

I4

15

I6

t1

1B

I9

20

2\

¿Z

23

-".8.".
E-"".

z4

E SQUIRE" Chicøgo: 312.782.8087 . 800.708.8087 . Fax 3L2.704.4950
16di-000606



BUNTROCK vs. TERRA HEARING, JULY 2, 2001

10

1

)

3

4

5

6

1

I

9

10

11

L2

13

74

15

76

I1

lôIO

19

20

27

22

ZJ

-I'""
---"".:.ESQUIRE A Rrcono op Exc¡r-r-ENcp

to the Art Institute and when this came up,

have considered

with "institute"

frankly, I have to

when the word "art"

that perhaps as far

and open discussion

Mr. Crowe.

say might wefl

came slashed

as the appearance of a fair

have suggested thatmight

another mediator come forward.

THE COURT: This was also very fully

the parties before the

and everybody agreed,

And no mediat.or was even

discussed with all of

mediat.or \,vas selected,

including

considered unless we had agreement. And

Mr. Hilliard's association with the Art Institute

was disclosed from day one.

MS. BELLOWS: AbsoluteIy, your Honor. I

think that Mr. Hitliard's resume is weII known to

everyone in the city of Chicago and his lack of

bias generally accepted. However, combine that

with the tactics of the Attorney General to which

Mr. HiIliard coul-d never have assumed.

I don't think that Mr. Hilliard would

ever have anticipated that. right smack dab toward

the end of his mediation process would the

Attorney General choose that time to file an

inquiry directed at one of the participants in t.he24
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mediation, specifically Dr. Marshall.

Vrlhat curious timing that. at. the end of

Ma1zr as the mediation is coming to a close, t.he

people who have the control over the timing of

that inquiry would choose to file an inquiry as

opposed t.o two or t.hree weeks later.

Putting that aside not totallY

aside but moving back to the power of

negotiation, how dif f icult it is, what coÍrmon

sense it is, to understand that no entity has the

ability to negotiate if there is only one side

negotiating. If there is nothing no other

entity in the city of Chicago abl-e to accept this

collection and they are being directed only to

negot.iat.e with an art. entity for partnership in

the city of Chicago, limited to that

THE COURT: I don't read t.hat the Art

Institute is the only entity. There were lot.s of

discussions in this mediation process. You're

just assuming t.he Art Institut.e.

MS. BELLOWS: No, T am assumì-ng the Art

Institute because of the phrasing of the consent

judgment., your Honor.

THE COURT: Which paragraPh?
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MS. BELLOWS:

it, I would.

MR. CARLSON:

right at the end.

argument, but the

If somebody could help me find

It's paragraph LL, your Honor,

Not to int.errupt counsel in her

words there are "Chicago

" I was involved in thearea.metropolitan

drafting of the order, and it was intended to

allow the corporation to talk

University. I don't know how

metropolitan area extends, but

with Nort.hwestern

far the

it was

Chi cago

designed to

Chicago.

Honor, the

accept this

the city of

be much broader than

MS. BELLOWS: To

the city of

point/ your

that would

j ust

that.

only entity

col lection

Chicago is

of the caliber

in t.he metropolitan

undeniably the Art

If I am incorrect,

Institut.e.

then again I submit

be a discussion for

Foundation's board

area of

that

what

would

they

what

Terra

wi ll

What

evidence and proof would

other entities t.he Terra

have the ability to negotiat.e freely so that

could determine the simple items, such as

commitment wil-l an institution make to the

collection when it arrives. In what way

it be displayed and as a whole or piecemeal?

kind of money will they spend to ensure that
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it is properly market.ed and that. it is

t.hat the public not only in the cit.y

and state of Illinois, but according

Terra's intent., the global public and

properly

Chicago

Dan

certainly

t.he national public would have the opportunity.

The type of institute that if yoLrr

Honor probably in her discussions relating to

would be the Corcoran Museum or the National

Gallery or the Philadelphia Art Museum. There are

a number of museums of the caliber of the Art

Instit.ute, those in Chicago. And I wouLd say none

compare. Nonetheless, there was no beauty

cont.est.

And this agreement forecloses the free

of

to

to

of

and powerful negotiation of the kind

that would be undeniabJ-y part. of any

where you would put a collection out

speak. It is to me so much a matter

sense that that small sentence shoul-d

of agreement

situation

be

bid, so to

cofiìmon

read very

whethercarefully by this

or not this Court

Let me

cannot say at this

Court as it recognizes

shouÌd sign this agreement.

t.he major boards of signif icant

self-governance. I

what the composition of

foundations are in

speak to

moment
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the Chicago area, much less the United States at

this moment. Evidence and proof wilt show t.hat.

I suspect., your Honor, that it will be

hard to show foundations of this character who are

precluded from choosing or who are precluded

from choosing board members who are not a

majority of whom are not members of the citizens

of t.he state of f llinois.

I woul-d submit, your Honor, though

without evidence today, and that's one of the

reasons we would like to go forward with this

hearing, t.hat the Field Museum, that the Art

Institute itself perhaps, that the Museum of

Contemporary Art, and the Science and Industry

Museum, and the Aquarium do not have in their

bylaws a governance position where they are

required to have a majority of their members from

t.he State of lllinois.

THE COURT: Is there anything illegal about

that ?

MS. BELLOWS: fs it illegal? It is certainly

overreaching, and it might f woul-d hope that

counsel for the Foundation wouldn't draft

something that they thought was illegal.

A Rscono op ExcsrlpNcp
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But the question is,

General of t.he state of Illinois

prì-vate foundation without proof

any way and takes

foundation to t.he

over the governance of the

extent that they're able to

if the Att.orney

now comes into a

of wrongdoing in

which names the parties on

Attorney General to have

the Attorney General's

negot.iate

the board,

approval

o ffice

its right.

At.torney

an agreement

requrres

to where

the

AS

not the board, the

to self-governance

General to say yea

has given up

require t.he

as t.o whether

state of

board

to

or nay

thethis organization can stay in

IIlinois in the future.

MS. STONE:

brie fl-y?

THE COURT:

MS. STONE:

Your Honorr mây I respond very

Yes.

I have four points. First, let

me correct a ml-sl-mpressaon

statement. Of course, what

about my earlier

t.he Court thinks about

the val-idity of the settlement

THE COURT: Oh, I didn't take offense at that

at all. But

MS. STONE: My point. is an important

THE COURT: I agree with
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MS. STONE: -- board should run the

organi zation.

THE COURT: Right. As long as they're doing

it properly.

MS. STONE: Right. And the point is that

your Honor cannot substitute her business

judgment; none of us can substitute our business

judgment or the business judgment of the directors

of the Foundatíon. That's point one/ and that was

Honor.all I intended/ your

Number two, as your Honor pointed ouL,

the ma¡ority of itsthrougha corporation can

directors, decide

voting amendments

t.o actually limit its powers bY

to its bylaws.

that what the

And we do

board hasbelieve, your

agreed to is

Honor,

indeed a further restriction of its

pov,/ers far beyond what existed when this case was

first filed.

The Foundation has never agreed with

the very crabbed and Iimited and, quite frankly,

far-fetched interpretation that the plaintiffs in

the AG had of the byJ-aws that were in existence at

the time this case was filed.

At the time this case was filed, this
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Foundat.ion was free to operate outside of

Illinois. However/ t.he board of directors,

exercising its business judgment, has agreed to

thís agireement, this settlement, that does

contemplate certain restrictions for

50 years.

The third point' Your Honor and

included within that restriction is also the

residency requirement. Again, Ms.

out that this is somewhat unusual-.

Bellows points

It may be,

of directorsyour Honor, but

exercising their

do.

it is what the board

business judgment has decided to

The thírd point/ Your Honor, ís that

the Court should not, and counsel- in their zeal

should not, impose further restrictj-ons upon the

board and the board has agreed. The board has not

agreed to partner with the Art Institute. That

should be very clear.

Atl the board has done is to set uP a

strat.egic Planning

directors and shall

committee with certain

with another Chicago

try to negotiate a

metropolitan area

with the goal of ceasing to operate a stand-alone

partnership

institut ion
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museum ]-n

going to

guarantee

shoul-d be

should be

deal that

Chicago. There is no guarantee it's

be the Art Institut.e, there's no

it's going to be with anyone. And that

abundantly clear to this Court, and that

understood by everyone. That h/as the

was struck. An attempt to arrange a

forced marriage with the Art Institute was not the

end result of the mediatj-on process.

And t.hen the final point, your Honor,

has to do with the comments of Dr. Marshall and

Dr. Stebbins at the board meeting. I believe it

was Ms. Bellows, and perhaps Mr. Bellows as well,

who made the point that you can't really trust

what these directors are saying because they are

so intimidated that they're not going to 'fess up

to the fact that t.hey're being coerced.

I think t.hat/ your Honor, Yoü need to

look at the totality of what they said.

Dr. Marshall readily admitted to the fact-finding

investigation, and Dr. Stebbins took specific

pointed issue with the tactics his words

used by t.he At.torney General .

I think that sort of vigorous attack on

the Attorney General shows that, in fact, he was
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not cowed, he was not silenced. He felt that he

could indeed express his free will and point out

t.hat he did not appreciate the way the Attorney

General has conducted himself during this

litigation and during the mediation, but that

nevertheless, for all- of the reasons he

articulat.ed, for all the reasons he thought it was

important to remain in Chicago, he thought this

was the best outcome for the Foundati-on.

Again, it.'s not what I think, it's not

what anyone else thinks. It's what Dr. Stebbins,

Dr. Marshall, and the four other people who voted

for t.his think. Vüe had a vote, it was 6 to 2.

This is what the board wants to do.

MR. TODD: Your Honor

THE COURT: One second. Very briefly, I'm

realr-ze tI;ust about !o wrap this

haven't heard from the

even gorng

Mr. Perkins

to hold off

strongly obj ects.

But go ahead.

MR. TODD: Your Honor, ilây I

the issue of coercion and the fact

Dr. Stebbins and Dr. Marshall have

up. But

Attorney

on doing

General, but I'm

that unless

just reply to

that

both apparentJ-y24
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said that they were not coerced; this was of their

free will.

It. is rare, indeed exceedingly rare/

the victim of coercion,

bya

after having been

will beenin that sense and their free taken away

from them and they're both corrupted and deluded,

then to come in and SAY,

have rhe

that one who has been

particularly coercion

prosecutor then says,

effectively I didn't

state and a st.ate

victimi zed

stand up

me by the

Illinois.

to the pressures that

Attorney General of

You, I submit, are not

either sworn test.imony or through

declarations Dr. Stebbins or Dr.

that.. That brings us to the fact.

fact issue for this Court, âs are

we have raised in the pleadings,

the Court.

And by the way,

moral courage to

brought to bear on

the State of

going to hear rn

affidavits or

Marshall saying

that that is a

many issues t.hat

fact issues for

For example, the Attorney General

injected himself into this case in what I submit

was merely a misrepresentation to the Court that,

namely, that Dan Terra wanted this Foundatj-on to
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BUNTROCK vs. TERRA HEARfNG, JULY 2, 200L

remain here in Chicago or in lllinois. The

overwhelming evidence is to the contrary.

Let me just show you, hand up to the

Court, this is a change of address that Dan

m^.^-^^ICl-l-d

THE COURT: Irve seen that document, yes.

MR. TODD: Well, I submit to you, your Honor,

that Mr. Quinlan argiues that there's no evidence

on these fact issues. There is already

substantial evidence on each one of the fact

issues on coerci-on, the fact that this vote that

occurred last Friday was/ as a matter of law,

under III-inois law, a nullíty.

It was unlawful, and therefore t.he

purported change in the bylaws is also unlawful.

It requires six people on that board to vote in

favor of a change in bylaws, i.e.-the settlement.

That didn't happen if Dr. Marshall and

Dr . Stebbins v{ere coerced. And that ' s the

evidence that we merely want an opportunity to

present to the Court.

THE COURT: And how are you going to develop

t.hat further than what. you have? You have the two

individuals who have said, We are not coerced.

A Rscono op Excsr-leNcn
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MR. BELLOWS: It doesn't matter, Judge.

you going toTHE COURT: Well, what

do? What are you pì-anning

MR. BELLOWS: f think important for the

power vvas brought

then the Court

Court to understand what kind of

to bear against them, okay? And

will determine whether there was a conflict.

Whether the person acknowledges it, understands

it, appreciates what happened, there is a purpose

that is contrary

THE COURT: But how are you going to

present

MR. BELLOWS: -- to the purpose of the

Foundation. A fiduciary cannot serve the

Foundation if he or she has a personal interest

that is 180 degrees opposed to their

responsibility as a fiduciary. Counsel

THE COURT: I understand t.hat. I'm trying t.o

figure out.

not coerced.

You've got two people saying, We were

else are

to do?

-:!t^r t_ :)

things you've given rte r

that íssue; they have to

intent.

Most of the affidavits,

have nothing

do with Dan

declarations,

to do with

Terra t s

I'm talking about the coercion issue.
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onl-y have it secondhand of

we have heard from

apparentfy, we

what their position

haven't gotten s\,vorn

from them that,

Certainly deposing a

you anything on the

you t.alking about as

coercion ?

MR. TODD: For

Dr. Marshall and Dr.

sure that the

mediator isn't going to get

coercion issue. So what are

far as proceeding on

one thing,

Stebbins

was at the board meeting. We

testimony and/or a declaration

Yes, indeed, that is my position. That's what

happened.

We also haven't. examined the

circumstances surrounding how they purportedly

came from a position of opposing such a settlement.

which had such a draconian difference in the

intent of Dan Terra to one of, Okay, lock it up in

Illinois, we're switching gears.

Okay. Take all the board members that

are here now and change them completely and make

General make sure that

only people

of Illinois.

Attorney

that a

That

the common sense of

majority are from the state

I submit to you, the force of

the difference between the

original position and their position last Friday
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despite t.he fact. that they saY, Wel-1, the Attorney

General ' s threats to Ílê, which I abhor, didn ' t

have anything t.o do with it, is a fact issue for

this Court. And the circumstances around the

change have to be aired and have to be aired

publícly ín this proceeding.

Secondly, we have proof or we develop

proof about what the Attorney General did and when

he did it and why he did it. And the proof before

the Court right now is, that Y€s, mediation

originally was agreed to, but it became clear to

t.he Attorney General- during that mediation that he

may not or did not have the votes to force through

a lockup in Illinois. And then, and only then, do

we see the íntimidation that was brought to bear

against Dr. St.ebbins and Dr. Marshall.

And then, again, âs I saY, a change in,

I'would submit, heart and mind, at least

obj ectively

in what these

but f submit it was onlY a change

people

change

did, not in their

their own free will. And that's what makes this

vote unlawful.

MS. BELLOWS: On what basis, for instance,

it was not a in their mind; that

hearts, and

was of

BUNTROCK vs. TERRA HEARING, JULY 2, 2007

A Rrconp op Excst-lrNcsSQUIRE"

B4

1

z

3

4

5

6

1

B

9

10

11

I2
t-
IJ

I4

15

I6

T1

18

T9

20

2I

22

z5

-"--_5""i""
-...,.,r.'E

24

DIPOSITION S E RV I C E S
Chicøgo: 312.782.8087 . 800.708 8087 ' Fax 312 704.4950

16di-000621



did the Attorney General commence it.s inquiry

against the AcademY?

THE COURT: Has anybody spoken to the

Attorney General? Have you all even talked to

Mr. Perkins about of this?

MS. BELLOWS

any

Mr. Perkins, remember, was j-n

Canada last week.

THE COURT: WeJ-l, he's back now/ and you've

been making an awful lot of very serious

allegations. And I don't know whether you've

even as far as I know, and f know nothing about

t.his they have been contemplating some action

of what against this Academy or thinking about

Iookinq into whatever they were looking into

and I don't know even know what they've done

for quit.e somet.ime.

you've filed a number

very/ very dramatic.

here supported affidavít. I don'tby

ofhere supportive any substance. You've got lots

of affidavits about Dan Terra's intent. That's

how this whole lawsuit started out.

And I rejected James Terra from comi-ng

You know, you've come into

of things, and

But I don't see

court and

they sound

anything

see anything
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into this case and said he couldn't because we

were going to go to mediat.ion. And I was going to

let him come in in the event mediation didn't work

out, and we were going to talk about Dan Terra's

intent. Maybe.

And there were some other issues in

this case, much, much equally

Mr. Terra's intent. And that was

as significant as

the plaintiff

and the Att.orney General's verified pleadings

about waste and mismanagement

were very much the subject of

here. Those issues

the mediation aIso.

So there were everything ended up going in and

mediationbeing talked about in this

MR. BELLOWS: But not business judgment, your

saying theHonor. Ms. Stone is sitting there

board was exercising its busj-ness judgment. Your

Honor, of all of the numbered paragraPhs, fourteen

numbered paragraphs, wit.h the exception of the

jurisdictional statement, what business judgment,

what did t.he Terra Foundation get for the

agreement for a SO-year lockup? Vühat did it get

for agreeing that the Foundation conduct. its

affairs in accordance with the wishes of the

Attorney General? What did it get for at least
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50 years that the Foundation shall_ maintain and

exhibit the Terra collection of American art

either by itself or through partnerships with

the Chicago area?

Mr. Bel-lows / I don 't want to

to the Foundation's -- the board

institutions in

speak right

members who voted, but it seems obvious to me that

what this foundation may get from an approval- of

this mediation is the ability to move on and the

ability to keep an important. collection together

to avoid what is starting out very slowJ-y, but

would go years before this litigation would be

done.

There are íssues right. now of this

board not even being able to meet,

able to have an executive committee

not even being

meeting, not

THE COURT:

now

even being abl-e to go

There's a lot that it

But this is

on with its business.

would have gotten.

what I need to do based on

the pleadings that I have right now. And I

realize that I haven't. even

General- to speak.

So f don't think

you, and I don't think it's

asked the Attorney

anybody's spoken to

fair for you to have24

-,-.".-""-t'-'

E s a ür R E"
Chicngo: 312.782.8087 . 800.708.8087 . Fax 312.704.4950

16di-000624



to defend yourself without them even having spoken

to you about this first.

I need a motion to approve the consent

decree because I don't have that. I have a

one-page letter from the mediator, and I have a

proposed consent decree. And attached to that

motion I need the copies of whatever the bylaw

changes were and the t.ranscript.

And f'm going to allow any PartY to

this case to file a written objection supported by

affidavit.s as to why the consent decree should not

be approved. However, the

illegality and those issues

I do not want to

issues are coercion and

only.

hear anything more

founder or anythingabout intent

about any of

the world and

approve

not have

original

affidavits

of the

these from people all over

change of address and all of that.

That is not before the Court on this motion to

the consent decree, so the defendants do

leave to file these obj ections .

leave to file theseforSo this motion

objections is going to be

proposed consent. decree.

attachments to it, whatever is

denied. Let's get the

Letrs get the

to be read. When
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you get t.hose,

under any kind

Are

by all means, Mr. Perkins isn't

of a gag order.

you wilJ-ing to speak to counsel for

PERKINS: To the

share some

I understand.

the defendants about. this?

MR . PERKINS : f ' I l- be glad to, Judge .

MS. BELLOWS: About the investigation that's

t aking

MR

place against. himself?

I'll be glad to

that.'s a private

protected.

THE COURT:

extent I can, Judge,

information. However,

person who has a right to be

no basis or

what's going

they obviously have

on. So we'lI get

to answer some

t.o that. But I'11

MR. PERKINS: And these people perhaps have

knowledge about

the other thing

make it

no

be glad

THE COURT

questions

And thenOkay.

to makethat I j ust

absolutely

proceeding

want sure. I want to

clear, w€ are not at any time in this

depos ing

And as of

were granted leave to

Friday, Lhey're going

You don't have leave

the mediator in t.his case.

right now, the documents that

be fil-ed under seal on

to stay

to file

that way for now.

these documents today
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because let's get their motion. I think it woulC

be very/

obj ecting

what went.

transcript

avai I able

very heJ-pful

to what went

on Friday.

because I

before you file a motion

on Friday,

So why don't

you really knew

you get the

assume that hasn't been made

to any one of

MS. STONE: No, it's not. We only have a

very rough draftr lour Honor.

MR. GARMENT : Vüe have heard the tape

recording of it. I mean, it v,/as recorded.

Your Honor, flây I just say this. The

Attorney General said he does not want to get into

the matter of something involving a private

person. I think your Honor is right, that issues

such as Dan Terra's intent are secondary to what

is the central issue in this case. And that is

whether or not'crucial votes were obtained by the

improper intervention by the Attorney General.

We are entitled to exami_ne the At.torney

General representative and the persons who were

involved in the initiation under these more than

coincidental circumstances in the switch of the

crucial votes that turned t.his Foundation from one

level of management to another. With all of its
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implications to fasten the propert.y here in the

no suggestion that itstate of Illinois, make

would not be properly

Illinois. But it is a taking of property of a

acts, undeniable actsvery serious order involving

on the part of the Attorney General's Office at

question of the exercise ofthe time that the

discretion was being considered by the crucial

parties

THE COURT: I'm sorry/ counsel, you're saying

"undeniable act. " We haven't even l_et him talk.

MR. GARMENT: Your Honor, ilây I just finish?

We are entitled as a mat.Ler of law to t.ake

testimony to have people testify about the

circumstances in which this dramatic shift., which

spells the extinction of a long-standing

foundation, which destroys it.s ability to operate

freely, which sends a messaqe t.o the world that if

you bring a foundation to fllinois, you are

subject to the intervè:ntion of the Attorney

General- to fasten those assets in the state of

Illinois on pretext. And so far it's all pretext.

There has not been an evidentiary

hearing with respect to the central issues since

administered in the state of
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the beginning of this case nor has the public

through the press been empowered to make its own

judgments about

THE COURT:

of the problem.

by the actions of

what is going on in this case.

This entire record with the

mediation has been fully open to

rhe Attorney General. That is

are entitled to have a day

document. I don't

exception

the press

MR.

of the

and

GARMENT: But. the mediation is the heart

The mediation has been infect.ed

our allegation, and we

in court to prove it.

THE COURT: And I'm not saying that you may

or you may not have a day in court. f'm saying

you need to have a verified pleading directed to

these issues before the Court. And once I see a

verified pleading directed to the issues of

intimidation from the Attorney General, ít will

det.ermine whether or not there needs to be some

additional discovery regarding

But that's not this

those allegations.

have any affidavits in this document. I

have anything from anybody that. suggests

don't

that t.he

Attorney

hearsay

General has exercised pressure. I have a

affidavit that was attached or a
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declaration that \.^/as attached in a federal court

paper from the defendant Tucker. And I think

that's essentially it.

MR. GARMENT: We may ask the At.torney General

who is here whether or

draft

not these proceedings were

complaint circulated underst.arted and that

the circumstances

MR. QUINLAN:

MR. GARMENT :

MR. QUTNLAN:

maligning of the

THE COURT:

MR. QUINLAN:

Your Honor

contained in our pleading.

Your Honor, we object. This

Attorney General

Okay. Rather than ask him

without any basis whatsoever

is really outlandish. And, first of

THE COURT: Sl-ow down.

MR. QUINLAN: all, those documents

THE COURT: I said slow down. She didn't get

that and you want this in the transcript. Slow

down

MR. QUINLAN: The documents that he's talking

about and t.he contenLions he's t.alking about were

found to be lawful acts by the federal court and

al-so were the changing of t.he vote found to be

lawful acts.
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MR. GARMENT: Not right.

MR. QUINLAN: I don't know what the burden of

proof is elsewhere,

proof here is on Mr.

your Honor, but the burden of

Garment, not on the At.torney

We're talking about

here. We come and

General to disavow something.

type of proceedinga McCarthy

make an accusation and the Attorney General is

supposed to now

doing anything

THE COURT:

second

come up and disavow himself of

wrong in his life.

The Attorney just one

MR. GARMENT: It is not an accusation. Your

Honor, it rs

THE COURT: Counsel. The At.torney General-

MR. GARMENT: not. an accusalion. It is an

admission on the part of the Attorney General-

THE COURT: You can stop the transcript if

that down.you want.. She's not taking any

There have been some

^cUI

very ser]-ous

allegations

this case.

lodged against.

These documents

the Attorney General- in

were filed in federal

court presumably on Thursday when Mr. Perkins

wasn't even in the country. He has not had an

opportunity because you all have not even talked
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decree, the onlY

is the scheduling

to him about any of this. And he does not have to

defend himself in any way today in front of this

Court based on the status of what I have in front

of me. Because right now there's nothing in front

of me verified to defend.

You will have an opportunity to file

something. Once they file and that means the

Eoundation a petit.ion to approve the consent

t.hing I need to talk to you about

for aof this. I'm only here

couple of weeks.

Foundation to make

How long will it take the

the motion for me to approve

the consent decree?

MS. STONE: Your Honor, in order to the

mechanics, in order to file that motion, we need

the ori-ginal signatures from Messrs. Buntrock and

Gidwitz and the Attorney General before anyone

from the Foundation is authorized to sign- That

is what the resolution states.

So I see that the mediator, I think,

tried to kind of cut to the chase in terms of what

he submitted to Yoü, and he has something that

purports to be Stephanie Pace Marshal-l's signature

on it. That's not actually accurate as a matter
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of corporat.e law. Shers not actualì-y empowered to

sign it yet until we have the signatures from all

three of the other signing parties.

THE COURT: Is that going to be a big Ceal?

Can we just get their signatures?

MS. STONE: We have a clean form here. Vüe

could get well,

and Mr. GidwiLz's

MR. CARLSON:

counsel for all of

I think we need Mr. Buntrock's

signatures.

Would it be faxed around to

the parties this morning/ your

Honor? Or y€s, a copy of the consent

the decree. And if we get signatures/ we

it on file Friday, Monday, whenever i-t's

THE COURT: So by Friday perhaps can

on file a petition to approve the consent

with the transcript and everything ready?

MS. STONE: Yes, your Honor.

j udgment,

can have

you get

decree

THE COURT: Okay. And then f assume

MS. STONE: Assuming we get the signatures.

THE COURT: And I assume that the only

parties that want t.o file any objections to this

are the defendants. And when I don't know who

to look to because there have been so many of you.

When do you wish to file objections to the
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proposed consent degree?

MR. BELLOWS: 21 days.

THE COURT: 2I? f leave on .IuIy 21th. And I

would like to have a chance to decide whether or

not there's going to be

evidentiary proceeding

that you would do that

was gone.

This consent

new board to take over

any kind of

here because

discovery or

I would expect

while perhaps whil-e I

decree provides for the

and for everything to be

done by August 1st. And I'm willing to expedite

this as much as f need to in order to get this

done.

MR. BELLOWS: Are yoll ordering the Attorney

General to submit himself or the Assistant

Attorney General, Mr. Perkins, to submit himself

to interrogation by us.

THE COURT: I am not ordering the Attorney

General, based on what I have in front of fr€¡ to

do anything. But he has indicated to you that he

is willing to talk to yoü, and I think a good

to talk to him first. He is astarting point is

public of f icial . He wil-l not compromise any

I would expect that heongoing investigation, but
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will cooperate with you as fully as he can and

answer any concerns you have.

MR. BELLOWS: You have that on the record.

Not your

THE

statemenLs, his statement.

Well, I have no doubt that

going t.o cooperate and answer

COURT:

what.ever quest.ions you have without compromising

ongoing investigations .

MR. PERKINS: That's correct, Judge,

THE COURT: Now/ can you within a week of

I mean, this isn't any big surprise here. You

know what they're going to file, Within a week

can you file some type of a verified document to

see whether or not we even need to have

MR. TODD: Your Honor, may we have two weeks

for t.his reason? I'm scheduled to leave on

Thursday for a long, Planned trip, a business

trip, where I'm going to be meeting with over

Mr. Perkins is

200 of my clients in the

extremely difficult for

be back here JulY lzthrl

compromise and give us

we will get it. done.

MR. CARLSON: Your

Mideast, and it would be

me to change that. I will

so if your Honor could

two weeks from Friday and

Honor, âs far as we t re
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concerned, all our petition is going to be is a

petition for the Court to approve the consent

judgment, the decree, and I will attach probably

the resolution that was passed by t.he board. To

get all t.he formalities done, I would probably

like until Friday to do it, but counsel- can

assume he

filing, and

in which he

already knows what we're going to be

if two weeks from today is some time

can be done with whatever he wants,

maybe we could speed it up a littl-e bit.

MR. QUINLAN: Your Honor, there are things

under the consent decree that are expected to be

done speedily so that the board can continue to

operat.e and operate appropriately.

We also note there's three different.

sets of counsel here. I would imagine that

somebody could pick up for counsel who's not

available.

MR. GARMENT: Your Honor, flâV I just make a

brief statement?

THE COURT: Yes.

MR. GARMENT: I know I've spoken with a

certain amount of vehemence today, but this case

started wit.h some demonstrably false and very

BUNTROCK vs. TERRA HEARING, JULY 2, 200I

A Rscono op ExcrlleNcs

99

1

2

J

4

tr
J

6

1

I

9

10

11

I2

13

T4

15

16

I1

1B

T9

20

2T

))

23

b
i_,..;.
-'.r.-

24

E S Q U I R E.
Chicngo: 372.782.8087 . 800.708.8087 " Fax 372.704.4950

16di-000636



serious allegations against. the defendants. They

have not been proved. There has not been a

hearing to present a bit of evidence in support of

those allegations.

THE COURT: And they remain unproven.

MR. GARMENT: And j-t is our intent.ion, and we

ask leave to fíle an amended answer which will

raise those issues in terms of -i our present

counterclaims, which wecontemplation is

are entitled to

These

focus, and what

intervention of

cooperat.ion with

to assert

do under an amended pleading.

issues have never come into

has happened is through the

the Attorney General, in

Messrs. Gidwitz and Buntrock, who

directors who did not want

to any kind of change in the

this process was

were the dissenting

considerat.ion given

venue of the museum activities,

brought to a halt.

a solution through

Your Honor understandably tried to find

mediation process

actions that were

Attorney General

conclusion he want.ed.

a mediation process. That.

stopped everyt.hing except the

necessary in the view of the

to bring the process to the
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And \,{e have standing out inexplicably,

but clearly demonstrated, the fact of t.wo crucial

votes being switched in the last few weeks on

the basis or in absolut.e concurrence with

of the Attorney General

these two di-rectors.

intervent.ions on t.he Part

that. were threatening to

That I submit enough for us to ask

to ask for wi-tnesses toleave to present

come forward and

evidence,

testify about the circumstances

of thej-r int.ervention, Me ssrs. Gidwitz and

Buntrock, t.he Attorney GeneraÌ, and the votes that

were swit.ched. That will- not take much time.

That does not involve affidavit.s from all over the

world. That involves a discrete hearing process

under oath where people have to explain h/hy they

IS

did it, when they did it, so that

determine whether or not this is

action of a majoritY of the board

extremely important national- art

THE COURT: I'm sorry, what

your

a free

or d

Honor can

voluntary

huge and

happens to be temporarily lodged in

MR. QUINLAN: Your Honor, first

two different things.

asking leave to file

collection that

Chicago.

of all

you really were

If you're at

additional
sayr-ng was

this point
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pleadíngs in

that leave is

in the way we

leave to file

not granted.

normally do it

with a document

You would have to come

this case, âs far as a counterclaim,

here on a motion for

proposed. I need to

know who it

action

way or

That's

f 'm saying

nothing to

is against. and

and whether or

take

what the cause of

not it's affected one

to take discovery, I have not foreclosed that -

the other by this mediated settlement.

a totally separate issue.

What you've said about the opportunity

based on what you filed, there's

nothing veri-fied

that this Court

settlement, and

something.

hear this is the

the afternoon, and

discovery on right now. I have

from these defendants t.o suggest

should not approve this

I am willing to let you fil-e

But the date that I have available to

al ready

cons ider

I don't

have. And

anything

want, like

date f have is July

t.hat's moving a case

f want to be able to

that you're going to

24Lh in

that I

serious I y

file. And

I had today, ten mi-nutes before

I have to come out here and be given a document.

I would tike to be able to take it. home and review
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-LL.

So you can fil-e the motion to approve

the consent decree by July 6th, and if you can al-I

get a response filed on t.ime by the 19th of

July can you do July 19th?

MS. BELLOWS: May I remind the Court that one

of our clients, Dr. Tucker, is in Italy and t.he

second of our clients is available,' Judith Terra

is in Washington, D.C. But t.he third of our

cl-ients is presently somewhere in Russia. So I do

not want to make the setting of the date a cause

celebre. On the other hand, I do believe that we

should be able to be in touch with t.hose cl-ients

prior t.o filing

THE COURT: Wel1, today is the 2nd, and your

response would not. be due until the 19th. And j-f

you can't get in touch with your clients by the

19th, t.hen there's a big problem.

MS.

thought

pleading

THE

MS.

THE

BELLOWS: Oh, I'm sorry/ your Honor. I

looking to us t.o file a

and your response would be the

that you were

on July 6th.

COURT: No.

BELLOWS: I

COURT

Just. the

apologize, your Honor.
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19th/ and if the plaintif fs or t.he parties seeking

to enforce this settlement want to file any kinC

of reply, because f would whatever the

response is, it's going to

affidavit.

expect

have

going to have an There's going to be

some type of a firsthand affidavit that

Attorney General's done something wrong

And there's going to be case

case ]aw. It's

be something illegal about

says the

here.

law that

thi sthere might

settlement.

of that yet

that you cite,

cases because

gorng

best I can do

And everybody

respond to their cases or

else, if you want to

whatever, I'm going to

give yolr until noon of the 23rd I'm sorry j-t.'s

but it.'s thet.o wreck a weekend in July,

for you. And I would see you

2:00 o'clock. And I need somebody to

Because I haven't even seen a trace

And any case law that. you give or

you've got to give me a copy of the

I'm going t.o have to take them home.

In the meantime, those documents that

were supposed to

July

draw

24Lh at

an order.

were filed in Court

be filed, can just
on Friday t eY

still be filed AS

supposed to have been on file, under

they were

seaf.
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I do not want to have any of the papers

that relate to the mediation process made

at this time. I don't

to have that. I wiII

motion to open them.

see any reason \dhy

entertain any kind

Is there anything

publ i c

we need

ofa

that I

mean, if you al-l want it opened, then that's

another thing.

MR. GARMENT: ft should be opened.

THE COURT: Mr. Carlson/ you wanted to say

something?

MR. CARLSON: I was going to say now maybe

this motion is moot in light of t.he fact that the

individual defendants apparently have changed

counsel-. But previous counsel you know, they

had a motion they not.iced up for today for an

order referring the matter to the State's Attorney

of Cook County for investigation relating to

breaches of the confidentiality provision/ your

Honor's order of February 5th.

THE COURT: I haven't seen that. I never got

that motion.

MR. CARLSON: Oh, you didn't?

THE COURT: No. Nobody ever gave it to me.

MR. CARLSON: Well, we may very well- file a
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motion on behalf of the Foundation, your Honor,

relat.ing to what are apparent breaches of your

Honor's February 5th confidentiality order. There

are articles that appeared in Crain, Chicago

Business, and elsewhere suggesting t.hat certain

members of the board

the confidentiality

in place. And that

Foundation, gett.ing

that are included in

we hope to have that..

Court to the fact that

prepare an appropriate

THE COURT: Okay.

perhaps have been víolating

provisions that are currently

is of concern to the

the conf id.entiality provis ions

consent judgment, which

just want to al-ert the

the

we'll take a look at it and

motion.

Please file that other

I

document tike you were supposed to have filed it

And the document you seek to fil-eon Friday.

today, I'm going to grant

ob¡ ect.ionable

leave to file it

or unconfidentiaÌ in

not.

There I s nothing

it; it's just. that let's get their motion, and

most of what this is all about is Dan Terra's

intent. That's not what I'm going to look at when

I either approve or not approve the settlement.

MR. QUINLAN: Your Honor/ one other thing.

You had mentioned about filing a counterclaim.
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We'd object to that from a procedure point

THE COURT: WeIl, he's not going to file it

without a motion for leave, and you'd have a

chance t.o see it and then come and tell me what.

MR. QUINLAN: Plus it

out of place at this time

would be procedurally

because the mediation

process obviously

for a counterclaim

never answered to

have to seek

MR. GARMENT :

of an answer.

MR. QUINLAN:

subs t i tuted

]-S

here, and any motion

not. timely. Theyfrankly

thisr so that any answer they'd

The injunction took the place

No, the injunction didn't take

the place

THE COURT: There are individual defendant.s I

don't believe ever filed an answer.

MR. QUINLAN: Never filed an answer.

MR. CARLSON: Dr. Tucker did.

MR. QUINLAN: Only Tucker did. But there was

no counterclaim filed at that time. But no

counterclaim would be appropriate at this time

because the mediation process stopped al1 that.

So to get to that point, you'd have to

set aside all the mediation process/ the consent

BUNTROCK vs. TERRA HEARING, JULY 2, 200I

A Rpconn or Excsr-r-ENcp

107

1

)

)J

4

tr
J

6

1

8

9

10

11

I2

l3

I4

15

L6

L1

18

L9

20

-1ZL

aaz, z-

E
-"'',
-,.r.r

24

E SQUIRE" Chicngo: 312.782.8087 . 800.708.8087 c Fax 312.704.4950
16di-000644



decree, the mediation, €L ceLera, and then if you

wanted to file a counterclaim, we'd be back to

square one to file this.

My only reason for raising this is that

to respond to in thiswe're going to

short period of

have enough

tj-me, and I'd prefer we don't. get

into these collateral issues before they're

appropriately in front of the Court.

MS. STONE: Your Honor, I do want

we would have to object. whenever anyone

additional- limitations on

you're

motion

to agaì-n

tries to

theseek to lmpose

proposed consent decree. The proposed consent

decree does not release I'm sorry, does not in

any way force the individual defendants to rel-ease

any claims or rights they might have. I i ust need

to point that out to the Court.

MR. QUINLAN: That has nothing to do with the

counterclaim.

MS . BELLOWS : WelJ-, your Honor, clearly

correct. I mean, in such time as we file a

for a counterclaim and att.ach a counterclaim

if that's what we decide to

THE COURT: That's my

them notice. You bring it

do.

9:15 cal-l. You give

in and they'll have
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a chance to file a writ.ten response and ob;ection

to that.

Before we adjourn today, I want to

express my sincere appreciat.ion to Mr. Hiltiard.

Mr. Hitliard, you've done a yeoman's

hasn't beensince February,

And f don't know whether

e ffort

easy.

been

But I

have any discussion

Mr. Hilliard, how do

discussions with any

about. had it at this

MR. HILLIARD:

and I know it

or not you've ever

access to t.hat.paid because I don't have

assume that you are sending your bills to

the Foundation, and in due course someone will

have a vote and approve

that's necessary.

And f want to

anybody I assume that

the payment of that. if

make it clear if

if any counsel wants to

Mr. Hilliard

feeÌ about informal

with

you

counsel, or have you just

point ?

They should meet me in my

hotel room in London. I'm J-eaving tonight.

THE COURT: Good for you. Have a wonderful

trip.

MR. KENNEDY: Just one last. housekeeping

matter. The September 25 is scheduled to expire
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BUNTROCK vs. TERRA HEARING, JULY 2, 2001

today. We recommend until this is resolved to

extend it to the 24Lh of July.

THE COURT: Thatrs fine. Make it

5:00 o'clock. And if you'd draw me up some

orders. And I would ask if you could kínd of

maybe do that in the conference room.

(WHTCH WERE ALL THE PROCEEDINGS HAD

IN THE ABOVE-ENTITLED CAUSE ON

THTS DATE. )
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STATE OF ILLTNOIS )

\ CC.
i J.J.

COUNTY OF COOK )

I, KAY A. LEVINE, a Certified Shorthand

Reporter of the State of lllinois, do hereby

certify that I reported in shorthand the

proceedings had at the hearing aforesaid, and that

the foregoing is a true, complete and correct

transcript of the proceedings of said hearing as

appears from my stenographic notes so taken and

transcribed under my personal direction.

IN WITNESS WHEREOF, I do hereunto set

my hand at Chicago, Illinois, this 3rd day of

July 200L. 4 a,M*ù,
Certified Shorthand RePorter

Registered Professional Reporter

C. S. R. Certificate No. B4-3 654 .

CSR Certificate No. 84-3654
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

JAMES D. TERRA, as Executor of the
Estate of Daniel J. Terra, Deceased and
JAMES D. TERRA, lndividually,

Plaintiff,

No. 01 CH 03218

TERRA FOLTNDATION FOR THE
ARTS, an Illinois Not-For-Profit
Corporation, and James Ryan, Attorney
General of Illinois,

Hon. Richard J. Billik

Defendants.

PLAINTIFF'S MEMORANDUM IN OPPOSITION TO
TERRA FOUNDATION FOR THE ARTS' MOTION TO DISMISS

Plaintiff, James D. Terra, as lndependent Executor of the Estate of Daniel J. Terra,

deceased, and individually, by his attomeys McBride Baker & Coles, submits this memorandum

in opposition to defendant Terra Foundation For The Arts' motion to dismiss plaintiffs

Complaint For Reformation.

I. BACKGROUND

The Terra Foundation For The Arts ("Foundation"), a not-for-profit corporation

organized under the Illinois General Not-For-Profit Corporation Act, operates the Tena Museum

of American Art in Chicago, Illinois and a related museum, Musee d'Art American Giverny,

located in Giverny, France. (Complain\n2.) Plaintiff is one of the three original incorporators

of the Foundation, originally known as the Foundation for the Daniel J. Tena Museum. (Id.,n

1.) The other incorporators were plaintiffls father Daniel J. Terra and Robert Sugrue. (1d., n 5.)

The Complaint alleges that prior to the creation of the Terra Museum in December 1978,

the incorporators discussed the fact that the American art collection owned by Daniel J. Terra

)
)

)
)
)
)
)
)
)
)
)
)
)
)
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and plaintiffs mother Adelaine E. Terra was to be a gift to the people of Chicago and,

accordingly, that the Terra Museum should always have a presence in the Chicago area to

display the gift. (1d., nn 4, 6.) Contrary to that expressed intent and agreement of the

incorporators, however, A¡ticle 5 of the Foundation's Articles of Incorporation ("Article 5") did

not contain such a limitation. (1d., n 6.)

Despite this mistake in Article 5, the Foundation has acted in accordance with the

incorporators'intent by displaying its art in the Chicago aÍea from its inception in 1978 to the

present. It was only in September of 2000 that some of the directors of the Foundation planned

to close the Terra Museum in Chicago and transfer its assets to Washinglon, D.C. or elsewhere.

(rd , n7.)

Plaintiff first learned of the mistake in Article 5 at the time a lawsuit was filed in this

court by two Foundation directors who seek to enjoin the planned closing of the Terra Museum

in Chicago. (Complaint,'lf 7.) After discovering that Article 5 did not contain the incorporators'

original understanding and agreement that the Terra Museum would always have a presence in

the Chicago area, plaintiff filed this Complaint for Reformation.

The Foundation has moved to dismiss plaintiffs Complaint under 735 ILCS 512-619

upon grounds of mootness and laches, and under 735 ILCS 512-615 for failure to state a claim

upon which relief may be granted, arguing that in Illinois corporate articles of incorporation are

not subject to reformation. For the reasons that follow, the Foundation's motion to dismiss

misstates the background facts, misapplies chancery principles, and should therefore be denied.
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II THE 1994 AMENDMENT TO ARTICLE 5 DOES NOT RENDER PLAINTIFF'S
CLAIM FOR REFORMATION MOOT BECAUSE THE ARTICLE WAS
NOT (6RESTATED''

The Foundation correctly points out that the original 1978 Aficle 5 was amended in 1994

by its board of directors (Foundation's Motion to Dismiss, fl 3). The Foundation then argues that

plaintiff has improperly filed a claim for reformation of that original Article. According to the

Foundation, plaintiffs claim for reformation is moot, because the amended Article 5 supercedes

the original 1978 Article 5, which no longer has any continuing legal effect. Foundation's

Memorandum In Support of Motion To Dismiss ("Memo."), pp. 5-6. According to the

Foundation,

The A¡ticle 5 that Plaintiff seeks to have reformed is no longer in force. Any legal
issues between Plaintiff and the Foundation relating to Article 5 have ceased to
exist.

(1d., p.6.). The foundation is plainly incorrect because it bases its argument on the false premise

that Article 5 and the entire A¡ticles of lncorporation were "restated" by the Foundation board in

lgg4andthereforehavebeensuperceded(Memo.,p.5,8).rSectionl05/110.35(2)(c)ofthe

Not-For-Profit Corporation Act states:

(c) If the amendment restates the articles of incorporation, such restated
articles of incorporation shall, upon such amendment becoming effective,
supersede and stand in lieu of the corporation's preexisting articles of
incorporation. (Emphasis added).

(805 ILCS 105/110.35(2Xc)). ln the present case, contrary to the Foundation's argument the

1978 articles were not restated, nor amended out of existence. Only a few words of Article 5

were changed or added.

' Only the by-laws of the Foundation were restated in 1994 (see Exhibit A attached hereto). The amendment to
Article 5 that was filed on August 26, 1994 with the Illinois Secretary of State is attached to the Foundation's
Motion to Dismiss as Exhibit l. It does not state that Article 5 is "restated" as required by Section 105/1 10.35(2Xc)
of the Act in order to legally "supercede" the original Articles.
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But amendment of Article 5 by changing a few words does not render plaintiffls claim

for reformation moot. A substantial and relevant part of Article 5, is still in existence.2 That fact

distinguishes the cases relied on by the Foundation. In both Amoco Oil Co. v. Johnstone, 856

F.2d96717'h Cir. 1988) and,Leon's Fine Foods, Inc. v. McClearin,2000WL277I35 (Tex. App.

311512000), (Mem.o, p. 5), the claims for reformation were moot because the agreements had

expired, not because the agreements sought to be reformed had been amended but were

otherwise still on existence. [n short, the claims for reformation in the cases cited by plaintiff

were moot because there was nothing to reform. That plainly is not the case here.

Although amended, the substance of the original Articles of lncorporation, including

A¡ticle 5, are still in existence. Moreover, Article 5, as amended, does not state that the museum

may be removed from the Chicagoland area. More importantly, it still does not contain the

original agreement of the incorporators that the Terra Museum will always have a presence in the

Chicago area. Thus, there is a present controversy befween the parties regarding Article 5, and

the relief sought by plaintiff can be granted by reforming said Article, as amended, and as in

existence today.

It should be noted, however, that the Foundation makes no argument that a claim to

reform the present amended Article 5 also is moot. Thus, simple amendment of the Complaint to

reform amended Article 5 also disposes of the Foundation's mootness argument. See 4300

Marine Drive Condominium Association v. Tenenblatt, 22I lll.App.3d 877,884, 582 N.E.2d

1173,1.178 (1't Dist. 1991) (Claim against successor trustee was not moot because successor was

t Only those words that were amended cease to exist. The original Article 5 contained 187 words. The Amendment
in 1994 deleted I 2 words from the original Article, but added 29 new words. Moreover, none of the added or
deleted words addressed whether the museum should or should not remain in the Chicagoland area.

4
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not named as a defendant in original complaint. lnstead, plaintiff granted leave to amend

complaint to explain the liability of successor trustee.).

For these reasons, plaintiff s claim for reformation is not moot.

TII. PLAINTIFF'S CLAIM FOR REF'O TION IS NOT BARRED BY LACHES

The Foundation argues that plaintiff s claim for reformation is barred by laches because

plaintiff failed to plead any facts in justification of his failure to pursue his claim for over 22

years. (Memo., pp.7-9.) The Foundation also argues that the reformation claim is baned by

plaintiff s alleged failure to read or learn the contents of the Articles of Incorporation before he

signed them. (fd., pp.7-8.) The Foundation is incorrect in each of these arguments.

Is Not S A Matter Of Del Or Passa ofr
As the Foundation itself acknowledges, laches is not simply a matter of delay or passage

of time. That delay also must cause prejudice. (Memo., p. 6.) These requirements for barring a

claim under laches are well established. According to the Illinois Supreme Court,

Laches is not simply a matter of delay, and to bar the action 'it must appear that
plaintiffls unreasonable delay in asserting his rights has prejudiced and misled the
defendant, or caused him to pursue a course different from what he would
otherwise have taken.'

Bruyn v. Elrod,84 lll.2d 128,136,418 N.E.2d 413,417 (Ill. 1981). See also, Blisset v. Blisset,

123 Ill.zd 161, 170, 526 N.E.2d 125, 129 (Ill. 1988) ("Laches is not available as a defense ...

unless the party asserting the doctrine has suffered injury or prejudice as a result of the other

party's delay in instituting the action."); People v. LVells, l82lll.zd 471,490,696 N.E.2d 303,

312 (Ill. 1998) ("Application of the laches doctrine requires a showing of lack of due diligence

by the party asserting the claim and prejudice to the party asserting the doctrine.")

Despite paying lip serrice to this well-established law, the Foundation then ignores it,

arguing, in effect, that plaintiff s claim for reformation is barred solely by the passage of time

A.

5
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from the signing of the original A¡ticles of Incorporation in 1978. (Memo,, pp. 6-9.) The

Foundation makes no argument whatsoever that it was prejudiced as a result of that delay.3 That

failure alone requires denial of the Foundation's motion to dismiss based on laches. Bruyn v.

Elrod, supra; Blisset v. Blisset, supra; People v. Wells, supra. See also, Patrick Media Group,

Inc. v. City Of Chi1aso,255 lll.App.3d l, 7,626 N.E.2d 1066,1071(l'tDist. 1993) (Defendant

neither properly pleaded nor proved laches where it relied solely on the length of the alleged

delay.).

sCo laint Does Not Establish L

l. Laches Requires Preiudice

Despite this well-established law, the Foundation argues that a complaint may be

dismissed on the pleadings if plaintiff fails to plead facts in justification for the delay. (Memo.,

p. 7 -9.) That is partly true. A complaint may be dismissed for laches if plaintiff does not plead

justification for the delay, if the elements of laches are apparent from the face of the

complaint. As discussed above (pp. 5-6), laches requires a showing of both delay and prejudice.

Thus, in In re Adoption of Miller, 106 lll.App.3d 1025,436 N.E.2d 611 (1't Dist. 1982), the court

dismissed the complaint on a motion to dismiss where the complaint established both delay and

prejudice. 106 Ill.App.3d 1025, 1031, 1033, 436 N.E.2d 611, 615, 617. See also, Schoenbrod v.

Rosenthal,36 Ill.App.2dIl2,12l-122,183 N.E.2d 188, 193 (1't Dist. 1962).

However, a motion to dismiss based on laches must be denied where the elements of

laches, including prejudice, are not apparent from the complaint. People v. Claar,293

3 The Foundation likewise claims no prejudice in its Motion to Dismiss. The Motion merely states:
7 . Plaintiff s complaint must also be dismissed . . . as barred by the equitable doctrine of laches. Laches
precludes a parry from pursuing an action in the face of an unjustified delay in filing sÌt. People v. Lllells,

182111.2d471,490,696N.E.2d303,312(Ill. 1998). Plaintiffhastotallyfailedtopleadanyspecific
facts which justify his delay in bringing this claim for over 22 years. (Motion To Dismiss, !f 7).

B.
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Ill.App.3d 211,219,687 N.E.2d 557,56213'd Dist. 1997) (Motion to dismiss based on laches

denied where prejudice from the delay not apparent from the face of the complaint.) Even the

cases cited by the Foundation agree. Beckham v. Tate,61 lll.App.3d765,767-768,378 N.E.2d

588,590 15'h Dist. 1978) (In dismissing complaint based on laches for failure to plead

justification for the delay, court expressly found prejudice to opposing party); also see Shapiro v.

Grosby,25111.2d245,249,184 N.E.2d 855, 857 (Ill. 1962).

The result is the same under a $2-619 motion to dismiss. See Summers v. Village Of

Durand,267 lll.App.3d 767,771,643 N.E.2d 272,275-276 (2"d Dist. 1994) (Dismissal of

complaint based on laches reversed where laches was not apparent from face of the complaint,

and defendant did not establish prejudice by affidavit under $2-619.).

2. Plaintiff Has Pleaded Justification For The Delav

In any event, plaintiff has pleaded justification for the delay. According to the

Complaint, although Article 5 did not contain the incorporators' understanding and agreement

that the Tena Museum should always have a presence in the Chicago area, there was no attempt

to operate the Museum in violation of that agreement until the fall of 2000. (Complaint, !f 7.) At

that time, after plaintiff had received notice of litigation challenging an attempt to close the

Museum in Chicago, plaintiff recognized that the Articles of Incorporation did not contain the

agreed limitation, and promptly filed this action for reformation. (1d.) Those facts justify the

delay and are sufficient to defeat a claim for laches.

For example, in Ballard v. Granby, 90lll.App,3d 13, 412 N.E.2d 1067 (3'd Dist. 1980),

dismissal of a complaint for reformation was reversed on appeal. According to the complaint,

plaintiffs made a quitclaim deed of certain property to defendants in 1965. The deed was made in

furtherance of an alleged agreement between the parties that defendants would build a dormitory

7
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for workers on that property, not on property adjacent to plaintiff s home, and would build no

other structure on the conveyed property. However, the deed contained no such limitation,

Thirteen years later, in 1978, plaintiff learned that defendants planned to build a house for their

personal use on the conveyed property, in violation of the alleged agreed limitation, and filed the

complaint for reformation of the deed.

Based on those allegations, plaintiffs' complaint for reformation was not barred by

laches. According to the court,

There is no indication that ... [plaintiffs] had knowledge of the variance befween
the deed and their alleged understanding with respect to the conveyance, until that
time in 1978, when they learned of ... [defendants'] intent to construct a residence
on the property. Until that time, no violation of the parties' understanding
had occurred. The ... suit for reformation was promptly filed thereafter.
(Emphasis added)

90 Ill.App.3d at 17,412 N.E.2d at 1070. Similarly, in the present case, from 1978 until 2000

there was no violation of the incorporators' understanding to keep the Museum in Chicago, and

thus there was no unwarranted delay in bringing the present action.

In People v. Wells, supra, a case cited by the Foundation (Memo., p. 6) the court reached

the same result. There, the State claimed defendant's motion to suppress was barred by laches,

because the search at issue occurred in 1967 but defendant did not file the motion until 1992,

twenty-five years later. The Illinois Supreme Court rejected that argument. Although the search

occurred in 1967, defendant was not indicted until 1992. According to the court, "defendant had

absolutely no need to move to suppress items removed from his home unless and until the State

lodges a complaint or indictment against him." 182 Ill.zd at 490,696 N.E.2d at 312.

Finally, in Millspaugh v. Cassedy, 181 N.Y.S.276,282 (App.Div. 1920) a New York

court addressed an almost identical issue to the present case. There, a complaint was filed in

1918 to reform corporate articles of incorporation prepared20 years earlier in 1898 to conform

8
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to the parties' agreement that preferred stockholders had no right to vote in corporate elections.

The court held that the claim was not barred by laches because there had been no attempt by

preferred shareholders to vote or otherwise challenge the common stock's right to control until

the election of 1918.

Thus, in the present case, even if plaintiff is required to plead justification for the delay in

frling this action, he has done so. (Complain1nT).

C. Plaintiff s Purported Nesligence Does Not Bar The Reformation Clarm

The Foundation also argues that plaintiffs negligence in failing to ascertain the mistake

in the Articles of Incorporation bars the claim for reformation. (Memo., pp. 7-8.) That argument

must also be rejected.

1. Nesligence Does Not Bar A Claim For Reformation

Negligence in failing to notice the alleged mistake in the document to be reformed does

not bar a claim for reformation. For example, in Blumenfeld v. Neuman, 350 N.E.zd 306, ll2

N.E.2d 742 (4'h Dist. 1953), defendant argued that a claim for reformation was baned by

plaintiffs failure to read the lease and discover the alleged mistake. The court rejected that

argument, first noting that "this is not an argument that no mistake was made, but rather that

relief should be denied because of the negligence." 350 N.E.2d at 312, 112 N.E.2d at 745.

According to the court, negligence is not a defense to reformation, "since there would then be no

ground for reformation because of mutual mistake, inasmusch as mistakes nearly always

presuppose negligence." (Id.)o

a The authority cited by the Foundation, Magnus v. Lutheran General Health C are System. 235 lll.App.3d 173, 601

N.E.2d 907 (l't Dist. 1992) (Memo., pp. 7-8) is not on point. That case concemed a claim for reformation based on

unilateral mistake and fraud, not mutual mistake, as here. 235 lll.App.3d at 183-184,601 N.E.2d at 914-915. In a

unilateral mistake and fraud case, the failure to learn the contents of the document rebuts the claim of fraud. (1d.)

However, that rule simply does not apply to a mutual mistake claim, for the reasons discussed tn Blumenfeld v.

Neuman, supra.

9
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2. NeglÍgence By One Of The Parties In Drafting The Document
To Be Reformed Does Not Bar ormation

In a related argument, with no citation of authority, the Foundation boldly argues "there

can be no basis for a claim of 'mutual mistake'because Robert Sugrue, one of the incorporators,

drafted the original Articles of Incorporation. (Memo., p. 7, fn. 1.) But the law is clear that

negligence by oneof the parties in preparing the instrument does not bar reformation. In fact, one

of the cases cited by the Foundation is directly on point against its argument. In Marengo

Federal Savings & Loan Association v. First National Bank of ll/oodstock, I72Ill.App.3d 859,

527 N.E.2d l2l (2"d Dist. 1988), defendant argued that plaintiff s claim for reformation of loan

documents was barred by "plaintiff s negligence in drafting the loan documents." 172Ill.App.3d

at 860, 527 N.E.2d at 122. The court rejected that argument, and granted reformation to the bank

that had drafted the mistaken loan documents. See also, Harden v. Desideri, 20Ill.App.3d 590,

315 N.E.2d 235 (1't Dist. 1974) (Negligence of party to contract in preparing contract in manner

that did not reflect agreement of the parties did not bar claim for reformation.). The

Foundation's unsupported argument must therefore be rejected.

D. The Claim For Reformation Is Not Barred Because Plaintiff Owed
Fiduciarv Duties To The Foundation

Finally, the Foundation argues that the claim for reformation is barred by plaintiffs

failure to discover the mistake when he signed the Aficles of Incorporation or while he served as

a director of the Foundation, allegedly in violation of his fiduciary duties to the Foundation.

(Memo., p. 8, fu. 2.) According to the Foundation, "Under Illinois law, negligence that amounts

to a violation of a legal duty bars reformation. (Id.)

Once again, the authority cited by the Foundation is not on point. Neither Marengo

Federal Savings & Loan Association v. First National Bank of lIloodstock, l72Ill.App.3d 859,
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527 N.E.2d l2l (2"d Dist. 1988) , nor Korosic v. Pearson, 377 lll, 413, 36 N.E.2d 744 (III. tg4l)

(Memo., p. 8, fn. 2) involved a purported breach of fiduciary duty. More importantly, neither

case therefore held that the failure of a fiduciary to notice or correct a mistake bars a claim for

reformation.

Numerous cases, however, have allowed reformation where a fiduciary allegedly failed to

correct the mistake. For example, in Kolkovich v. Tosolin, 19 lll.App.3 d 524,31 1 N.E.2d 782 (4th

Dist. 1974), a claim by decedent's son to reform his father's will was granted, even though the

son failed to take action to correct the mistake while he served as executor of his father's estate

and, in fact, closed the estate in accordance with the mistaken will. [n fact, although

acknowledging the same "positive legal duty" test relied on by the Foundation, the court

nevertheless held that reformation was proper for the son, who was clearly a fiduciary to his

father and his estate. 19 Ill.App.3 d at 529,311 N.E.2d at786-787 .

Likewise, in Stoerger v. Ivesdale Co-op Grain Co., 15 ill.App.3d 3I3, 304 N.E.2d 300

14th Dist. lg73\, the court held that reformation of debentures was proper, even though they were

signed in blank by officers of the defendant corporation. Again, this clear breach by fiduciaries

did not bar their claim for reformation. See also, Remus v. Schwass, 406lll. 63, 92lll.zd 127 (Ill.

1950), where the Illinois Supreme Court upheld the claim of the administratrix of an estate to

reform a contract for the purchase of real estate to make her a joint tenant, even though she had

listed the property as an asset of her husband's estate following his death.

For all of these reasons, plaintiffs claim for reformation of Article 5 of the Foundation's

A¡ticles of Incorporation is not barred by laches.
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IV. THE FOUNDATION'S ARTICLES OF INCORPORATION ARE SUBJECT TO
REFORMATION

The Foundation also argues that the its A¡ticles of Incorporation are not subject to

reformation as a matter of law. (Memo., pp. 9-10.) That argument must also be rejected.

1. Reformation Of The Articles Of Incorporation Is Not Barred By
The Illinois Not For Profit C ration Act

The Foundation erroneously argues that reformation by the court of the articles of

incorporation of an lllinois not-for-profit corporation is barred by $105/110.05 of the Act itself,

(805 ILCS 105/110.05) merely because it provides that the articles of incorporation may be

changed by an amendment passed by the board of directors. (Memo., p. 9.) That argument is

fatally flawed, because amendment by the board is not the equivalent oi nor a substitute for,

reformation by the court, nor does the Act preclude such remedy. This distinction is apparent in

a case such as this, where the majority of a new board, or a board adverse to the incorporators,

can frustrate the intent of the incorporators by simply not correcting the mistake in the articles of

incorporation by amendment. In fact, plaintiff has pleaded such futility in this case. (Complaint,

1T 8.)

The equitable remedy of reformation is designed for instances in which one party to a

knowingly incorrect agreement refuses to correct the enor, even though he knows that the

proposed change would reflect the actual agreement of the parties.

The basis for a reformation action is an understanding between the parties
What is sought to be reformed is not this understanding, but rather an
instrument which inaccurately reflects it.

Harden v. Desideri, suprø, 20 lll.App.3d at 596, 315 N.E.2d aT 240. Thus, reformation is a

nanow remedy limited to correcting mistakes in the expression of the parties'agreement which

one of the parties themselves will not agree to correct by amendment. As such, given the broad
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powers of a court of equity, reformation by the court is appropriate to correct mistakes in

corporate articles of incorporation.

2, A Court Of Equity Has The Inherent Power To Reform Corporate
Articles Of In cornorafion

Like the Foundation, plaintiff could find no Illinois case that considered reformation of

corporate articles rrf incorporation. But that should not decide the issue. In Millspaugh v.

Cassedy, 181 N.Y.S.276 (App. Div.), the court likewise had no precedent for reformation of

corporate articles of incorporation. According to the court, however, "the novelty of the exercise

of equitable power is no reason for disaffirming it." 181 N.Y.S. at 279. The court then

proceeded to reform the articles of incorporation to conform to the parties' original intent that

preferred stockholders had no voting rights. 181 N.Y.S. at230.

Millspaugh does not stand alone. The Delaware Supreme Court, perhaps the most

respected and widely cited court in the country regarding issues of corporate law and

governance, has also held that corporate articles of incorporation may be reformed by the Court.

Waggoner v. Laster,581 A.2d II27 (Del. 1990). According to the court,

It is a basic principle of equity that the Court of Chancery has jurisdiction to
reform a document to make it conform to the original intent of the parties.

[Citations omitted] That includes a certificate of incorporation.

581 4.2dat1135. Seealso, IntheMatterofFarmlndustries, Inc.,4lDel.Ch.379,196A.2d

582 (Del. Ch. 1963) (Court reformed certificate of incorporation to reflect original intent with

respect to voting rights.).

3. The Interest Of The Public In Public Documents Is Represented By
The Illinois Attornev General

Finally, the Foundation argues that reformation is not authorized because the

Foundation's Articles of lncorporation is "not a two party contract, but serve as the official

13
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charter granted by the State of lllinois." (Memo., p. 9.) To the extent this argument is meant to

raise the interest of the State or the public in the Foundation's charter, those interests are

represented by the Illinois Attorney General (Complaint, 1Ì 3), who, it should be noted, has not

opposed plaintiffls claim nor challenged this court's authority to reform the Foundation's

Articles of Incorporation.

For these reasons, the Foundation's motion to dismiss for failure to state a claim upon

which relief can be granted must be dismissed.s

V. STAND OF I,AW

"A motion to dismiss admits all facts well pleaded and the reasonable inferences which

may be drawn therefrom are taken as true for the purposes of the motion." Theodosakis v. Austin

Bankof Chicago, g3 l11.4pp.3d634,417N.E.2d806,808,49 lll.Dec. 116(1'tDist. l98i). A

complaint should only be dismissed if it appears that the pleadings disclose no set of facts, which

if proved, would entitle the plaintiff to relief sought. (Id ) As demonstrated herein, plaintiff has

adequately pleaded facts upon which relief can be granted.

VI. CONCLUSION

It is ironic to say the least that the Foundation would aggressively argue that plaintiff has

violated fiduciary duties to the Foundation, while it is the Foundation which defiantly seeks to

bar any inquiry into whether its own Articles of lncorporation do not accurately reflect the

agreement of its founders and incorporators that the Terra Museum shall always have a presence

5 The Foundation's other assertions have no merit. Thus, the Foundation's rehash of the argument concerning the

delay in hling this action (Memo., p. 10) is disposed of by plaintiff s arguments regarding laches in Section III, (pp.

5- I 1.) Likewise, the Foundafion's assertion that plaintiffls claim is based on his own mistake, not that of Daniel J.

Terra or Robert Sugrue, is contradicted by the Complaint, in which plaintiff has alleged that both his father and Mr.
Sugrue also signed the Articles of Incorporation in the mistaken belief that they contained the agreed upon limitation
regarding the Museum's perpetual presence in the Chicago area. (Complaint, u 8.) Those allegations must be

accepted as true for purposes of the Foundation's motion to dismiss.
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in the Chicago area. However, for all the reasons discussed in this memorandum, the

Foundation's effort must fail, and its motion to dismiss plaintiffs Complaint for Reformation

must be denied.

JAMES D. TERRA As Executor of the
Estate of DANIEL J. TERRA, Deceased,
and JAMES D. TERRA, Individually,
Plaintiff,

By:
One of His Attorneys

Dated: July 3, 2001

Donald G. Mulack
Marc L. Fogelberg
McBride Baker & Coles
500 W. Madison St., 40th Floor
Chicago, IL 60661
(3r2) 7 rs-s789
F.irm ID #90529
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RESTÀTED BY-IÀWS OF
TERRÀ FOUNDATION FOR THE ÀRTS

ARTICLE I
PurÞoses

The purposes for shich the corporation is organized. _a5e
exclusively foi ciraritable, educational, Ilterary, and scientlf ic
otroo""= iñcluding, for such purPosea, the naking of
ãi"LriUutio¡s to organizations that qualify as exenpt
òiganlzatLons under Sectlon 501(c) (3) of the Internal Revenue
Coáe of 1954, or the corresponding provisions of any subseguent
fããer.f tax iaws (rCodeñ). l{ithin the foregoing, the purposes of
Lñã-ããrporation are to fora, preset¡/e, and exhibit collections of
oãinti.nä", sculpture, graphic arts, architecture, and design
iãpi"="ñting emärican art; expand tÞ..artistic horizons of a

ãiãring art pubtic through suðh activities which will include
Iectures, slmposia, talki, dernonstrations, films, and related
ãaucational-plograrus designed to further these Purposes;
ãsiaUfisn, cóndúct, operaËe, and ¡naintain a school of instruction
;d;t ana att artislic and technical educational fine arts
;;;r=¿å and other subjects relating thereto;.build, erect,
rãir,taitr, equip, rnanage, lease, and operate a nuseum and all
ããrp"""ni pãrtä'Aee¡nea advisable or necessary to provide space
i;;-these äctivities and exhibitionsi engage in_any and aII other
ããlirriti"" and exhibitions,' engage in any and all other
ããiivities and pronote any and all other purposes permitted by

law to such a not-for-profit corporat'ion'

No part of the net earnings of the corporation shall
inure to the benefit of or be distributed to, its ¡ne¡nbers,
ãliãctors, trustees, officers, or other private Persons, except
that the corporation shall be authorized and emPowered to pay

reasonable cómpensation for se¡rrices rendered and t'o make

õãyments and distributions in furtherance of the purposes set
i"i+tt above. No substantial part of the activities of the
;;rËrããiott shall be the carrying.on of propaganda, or othen¡ise
;a¿ñó¿irg, to influence legiãlation,..and the corporation shall
;;t-;ãrtiéípate in, or inten¡ene in (including the publishing or
äirtii¡utioir of statenents) any political canpaign on behalf of
;;t ãandidate for public office. Notwithstanding any other
prävision of these by-Iaws the corporation shall not carry on any
ã¿ñ¿;-ããCiniti"s not pernitted to be carried on by a corporation
ãxenpt from Federal iñcorne tax under Section 501(c) (3) of the
Code.

If this corporation is in any one year a private
foundation, as defineã in Section 509 (a) , it shall be require9 to
ãi;;i;ntã'it" income for such taxable year at such tine and in
such manner as not to subject the foundation to tax under Section
ÁgAi, and shall be prohi¡itea fron engaging in any act of self-
ããafing, âs defined in Section 4941(d), from retaining any excess

u
F
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EXHIBIT

16di-000666



business holdings, as defined in Section 4943 (c), from naking
;t-ï;"est¡ents-ln such manner as to subject the foundatlon to
iäi unaer Section 4944, and from naklng any taxable -expenditures,
iI-aãii""a in Section ¿945(d), âll Sections being of the Code.

upon dissolution of the corporation, the Board of
Directors sirall, after payíng or naking provision for the paynent
;;-;ii-tft" liabilities äf-tfrè corporation, dispose of all of the
;;;Ë of the col?oration exclusively for the purposes of the

"ãtp"i"tion 
ln suèh manner, o! to such organization or

;;;ñi;ations organlzed and operated exclusively for charitable,
;å;;;;iã"ãt, ritérary, religióus or scientific purposes as shalr
;t-¡¡,;-ti¡ne qualiey ãå an eiempt organizatÍon or organizations
üiaãï-sããtfori 501(ä) (3) of the code, âs the Board of Directors
shall determine.

Thecorporationshallhavesuchpowersas.are
authorized by law and in general, subject to such linitations and

ðãrrãitiott= aé are or rnay Ée prescribed by law, t,o exercise such
other powers which now áre oi hereafter nay be- conferred by law
upon a corporation organized for the PurPoses hereinabove set
forth, ot necessary or incidental to the Powers so conferred, or
conducive to the attainment of the purposes of the corporation,
;öt;¿ io the further linitation and condition that only such

;;áÊ shall be exercised as are in furtherance of the exempt'
ãù,-oor"= of the organization set forth in Section 501(c) (3) of
[ñã-õãae and its Rãgulations as they now exist or as they nay

hereafter be a¡nended.

The corporation also has such powers 1? are now or may

trereafter be granted by the General Not For Profit Corporation
act of the State of lllinois'

ARTICLE II

Offices

The corporation shall have and continuously maintain in
this state a regiätered office and a registered agent whose

ãïii"ã-i" identícal with such regÍstered office, and may have

;¿ñ;; oifi""" within or without the State of lllinois as the
il;;ã ãi-oir""tors nay from ti¡ne to tine deter¡oine.

ÀRTICLE IIT

Board of Directors

Section 1. General Powers. The affairs of the
corporation shall be rnanaged by its Board of Directors'

section 2. Nu¡nber, Tenure, and Qualifications.

(a) The nunber of directors elected by the Board of
Directors Ënäfl be such nunber as shalt be designated fron tine
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to ti¡e by resolutlon of the Board of Directors or by anendment
ót the By:Laws. Untll so flxed by resolutlon of the Board of
Directors, or by amend¡nent t,o the By-Laws, the nunher is hereby
ãiiãa at ihree t¡1. Each elected director shall hold office
,rrrtif the next annual neetingf of the Board of Directors and until
hls successor shall have been elected and qualified.

(b) In addition, the nr¡:nber of honorary directors
elected by-tire Board of Directors shall be such nu¡ber as shall
Uã-A"sigrnãtea from ti¡ne to tine by resolution of the Board of
Directois or by amendment of the By-Laws. Until so fixed by
iããofutLon òf Èhe goard of Directors, or by amendment to the By-
Laws, the number is hereby fixed at five (5). Each elected
n""ãi"tf dlrector shall nófa offÍce for two years or until his
ã,tã"."=ôt shall have been elected and qualified. Honorary
directors shall not be entitled to vote'

(c) Directors need not be residents o IlLinois If

Section 3. Reg.uLar Meetings. À regular annual
meeting shatl be held on the third firesday of July of each year,
¡ãõi""íng vith the year 1981, ât the hour of 1:30 orclock P.M',
for the purposes of electing directors and for the transaction of

"ùãn-otnãr 
Ëusiness as nay cone before the meetÍng. If such day

il-; legat holiday, the.neeting shall be held at the same hour on

the nert, succeedÍñg business day. The Board of Directors shall
pi"yia. UV resolution the ti¡ne and place, either within or
õiinout tËe State of Illinois, for the holding of the regular
ånnuaf meeting and additional regular meetings of the Board
ritf¡out other notice than such resolution'

section 4. special lfeetings. special neetings of
the Board of Directors may be called by or at the request of the 

-

piãsiaent or any two.direótors. The person or persons authorized
to call special-rneetings of the board may fix 1¡y reasonable
fi""", eiiner within or vithout the State of fllinois, as t'he

iià"" for holding any special neeting of the Board called by
them.

section 5. Notice. Notice of any special ureeting
of the Board of Directors shall be given at least two days
lieviously thereto by written notice delÍvered personally or sent
Ëi-rãif oi tetegran Lo -each direct,or at his address as notice
siraff be deerned to be delivered when deposit,ed in the shown by
the records of the corporation. If nailed, such

United States nail in a sealed envelope so addressed,
with postage thereon prepaid. If notice be given by telegram,.

=;;h iroticã shal-t be äeened to be delivered when the telegram is
delivered to the telegraph conpany. Àny director nay waive
notice of any meeting. The attendance of a director at any
rããõi"g shati constitute a waiver of notice of such neeting,
ãicept-where a director attends a neeting for the exPress purpose
;i o|jecting to the transaction of any business because the
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Deetlng Le not lanfully called or convened' Helther the buslness

to be transaci"ã-"i, när-the purpgsg of r anI regrular or special
rneetlng of thã Uo.tå need ¡e ãpeèifl"9 ln the notice of waiver of
notice of such neetlng, unless- speclflcally required by law or by

these BY-Laws '

section 6. Quolium' A uaJorlty of the. Board of
Directors sha1l constitute a gr¡orLrn -for the transaction of
business at "tty t""ting of thã board, except'- that. if less than a

uaJority of tha dlrectors are Present at such meeting, a najority
of the directors present nay aäiourn the meeting from ti¡ne to
iir" nlthout further notice'

section 7. Hanner of Àcting. .The act of a rnajority
of the directors present at a rneeting at shich a quorum is
õi""ä"t-sñaff ne Lne act of the goard of Directors, except where

ãlrrervise provided by law or by these By-Laws'

section 8. vacancies. Àny vacangY_occurring in the

Board of Directors, or any-directorship-to be filled by reason of
an increase in the nurnber of directors, shall be filled by the
Board of oirãät"ir. I director elected to fitt a vacancy shalr
be erected f;;-¿hã-unãxpiiãá t".- of his predecessor in office,
and a directãi efected Ëy reason of an inðrease in the number of
directors snãif be electéd for a ter"rn expiring on the date of the

;;¡-;"nua1 rneeting of the Board of Directors.

Section 9. The Executive Cornnittee' The Executive

Committee =nãii consist of the officers elected by the Board of
Directors and two nenbers of the Board of Directors who are not

officers "ppðittied 
by the presi99"t. The term of menbership of

such two ¡nembers who .t" ttãt officers shall expire on the date of
each annual neeting of the Board of Directors' Such co¡nmittee

sharr have .ñã-"iãícise the authority of the Board of Directors
in the managenent of the corporation between meetings of the
Board.

section 10. Other Co¡nnittees. .By a rnajority of the

whole board, the Board of Directors rnay designate one or more

other cornrnittees, each conmittee to coñsist of two or ¡nore of the

directors of the corporation selected from tirne to tine by the

Executlve Committee.- Any such con¡nittee shall have and may

exercise .""ü-pã"års and-authority of the Board of Directors as

is providea'ïr,-ã iãsofution of thã goard of Directors from time

to tirne. The term of ne¡nbership.o-f eSch cornmittee shall be

Iinited to one (1) year ending irittr the annual meetinq of the

Board of Directors'
sect,ion 11. compensation. Directors as such shall

not receÍve any stated salaries for their serrrices, but by

resolution oi- Lh" go"rd of Directors, a fixed sum may, and 
-

expenses of'"tiä"aã;;¿,.if any,.shall be allowed for attendance
at each regular or speciat ¡neäting of the Board; except that
nothing nerãiñ-contained sha1I be construed to preclude any
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dLrector frou serving the corporatlon in any other capacity and

receiving compensation therefor'
ARTICLE IV

officers

Section 1. officers- The officers of the
corporatlon shall be a chaitman, a presldent, one or nore vice
oreäidents, a secretary and a t,reasurer. The Board of Directors
il;-;;;ãi"i. such other officers, including one or.more assistant
;;¿r;iäries'and one trore assistant treasurers as lt shall deem

áesirable, such appointed officers to have the authority and
;;;;r- the dutiel- prescribed from tine to tine by the Board of
õirãctors. Àny two or more offices nay be held by the same

person, except the offices of president and secretary.

Section 2. Election and Tera of Office' The
officers of the corporation shalt be elected by the Board of
óiiã"tor= at its reþtar annual neeting. If the election of
;;;i;;r; shall not Ée held at such rneeting, such election shall
be held as soon thereafter as conveniently rnay be.

Vacancies nay be filled and new offices created and

filled at any meeting óf tfre Board of Directors. Each eLected
ãiii"àr shall hold oitice untit the next annual rneeting of the
ãããiã-ór Directors or until his successor shall have been duly
elected and shall have qualified.

Section 3. Renoval-. Àny officer or agent elected
or appointed by the Board of Directors nay be removed by the
eãaiã-of oÍreclors whenever in its judgrnent the best interests of
tñ;-ðorporu¡ion would be served thereby, but such renoval shall
bã with-out prejudice to the contract rights, if anY, of the
person removed.

Sect,ion 4. Chairman. The chai¡man, in the absence
of the president or in the event, of his inability-or refusal to
ããt, "frãff 

perform the duties of the president and nhen so acting

"t"íf nave ätt the powers of the president. He shall, in the
ãËããñ." of the president, preside- at all neet,ings of the Board of
Oiiectors. Xe ãf¡atl perfotm such other duties as may be

;;;;;ibed by the Board of Directors from ti¡oe to tÍ¡ne.

Section 5. President. The president shall be the
principal exeêutive officer of the corporation and shall in
len"rai supervise and control all the business and affairs of the
õñ;;;tio'n. He shall preside at aII neetings of the Board of
Dirãctors. He nay sign, with the secretary or any other ProPer
ãiiiå.t of the colporãtion authorized by the Board of Directors,
ãñy aeea, roitg"g"ä, bonds, contragts, ór other instruments which
thä goarå of oíréctors have authorized to be executed, except in
ãã""" where the signing and execution thereof shall be expressly
ããiãã.ted by the Bõard-of Directors or by these By-Laws or by
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gtatute to some other officer or agent of the corporation; and in
ããn"raf shall perforn all duties lncident to the office of
ñiãsfaent and åuch other duties as may be prescribed by the Board
äf Directore from tine to tine.

chairnan
refusal

Section 6.
and president

to act of both
ts in the orde

Vice Presidents. fn the absence of the
or in the event of the inabilitY or
the chainnan and the president, the vi

presiden r des ted b the Board of Directors
shall rE eso Pres , and when so act
shall have all the Powers of the President. Each vice presid
shall Perfôn such other duties as f rom tine to tine nay be

ce

ent

assigned to hin by the president or by the Board of Directors

section 7. Treasurer. If reguired by the Board of
Directors, the treasurer shall give a bond for the faitnful
ãischarge of his duties in such sum and with such surety or
suretieé as the Board of Directors shall deteraine. He shall
have charge and custody of and be responsible for all funds and
sàcuritieã of the corporation; receive and give receipts for
moneys due and payable to the corporation from any source
whatsoever, and deposit all such moneys in the name of the
corporation and in such banks, trust cornpanies or other
depãsitoríes as shall be selected in accordance with the
r¡rãvisions of ÀRTICLE V of these By-Laws; and in general perforn
ãii in" d,rti"r incident to the office of treasurer and such other
ãnti"= as fro¡n tine to ti¡ne ruay be assigned to hin by the
president or by t,he Board of Directors'

section 8. secretary. The secretary shall keep
minutes of the meetings of the Board of Directors in one or nore
Uããi= provided for thát purpose; 9e9 that alL notices are duly
given in accordance with tle provisions of these By-Laws or as
íãquired by lan; be custodian of the corporate records and of the
seal of the corporation and see that the seal of the corporation
is affixed to all documents, the execution of which on behalf of
tfre corporation under its seal is duly authorized in accordance
with thä provisions of these By-Laws; and in general perform aII
duties as from ti¡ne to ti¡ne rnay be assigned to hiut by the
president or by the Board of Directors.

section 9. Àssistant Treasurers and Àssistant
Secretaries. If reqrrired by the Board of Directors, the
assistant treasurerJ shall give bonds for the faithful discharge
ãã-itt"ir duties in such sums and with such sureties as the Board
of Directors shall deteraine. The assistant treasurers and
assistant secretaries, in general, shall perfort such duties as

"ttáif 
be assigned to then by the treasurer or the secretary or by

the president or the Board of Directors'
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ARTICLE V

Section 1. Contracts' The Board of Directors ¡oay

authorize any officer or officers, agent or agents of the
;;ñãiion,-i;-ããairion ro rhe offièers so authorized bv these

"yl-t-r", 
to-enter into any contract or execute and deliver any

instrument rn the nane of and on behalf of the corporation and

ä;;-;¿il;riry rnay be generat or confined ro specific instances.

s'ection 2 . checks, Drafts, Etc. AII checks, drafts
or otl¡er orders for the pa¡nnent of money notes or other evldences

of indebtedness lssued f-n tne name of the corporation, shall be

signed by such officer or officers' agent or agents of the
corporation and in such manner as shall from tine to tine be

ããlã.-ined by resolution of the Board of Directorse' In the
absence of =n"ñ deiermination by the Board of Directors' such

instruments "rrãri-le 
signed by ãny two elected officers of the

corPoration.
Section 3. Deposits' AII funds of the corporation

shalt be depá"iiãa fro¡n tinä to tine to the credit of the
cor'oration in-sucn banks, trust companies or other depositaries
;;-ih¿ Board of Directors nay select'

Section 4. Gifts. The Board of Directors ¡nay

uãnurf of the corporation any contribution, gift,
-ãã"ii. for the gãneral purpóses or for any special
ther corPoration.

ARTICLE VI

Books and Records

corporat,ion shall keep correct and conplete books-åãðount and shall also keep minutes of the
its Board of Directors'

ARTICLE VTI

Fiscal Year

The fiscal year of the corporation shall begin on July
1 of each year and enã on June 30 of the succeedíng year.

ARTICLE VTIT

Seal.

provide a corPorate seal
ãnd shall have inscribed
the words ilCorPorate

The Board of Directors shaLl
which shatl be in the forrn of a circle
thereon the name of the corporation and
Seal, f llinoisrr.

accept on
bequest or
purpose of

The
and records of
proceedings of
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ARTICLE IX

9JaÍver of Notice

l{henever any notice whatever is required to be given
under the provisions ãe tne General Not For Profit Corporation
i"I-ãf-Illinois or under the provisions of the Àrticles of
ï;;".p"iãii"" or the By-Laws or tn" corporatioll-a-waiver thereof
i;-;i¿i"g signed by tË" p"r"on or Persons entltled to such

ñätiã", wÉethãr befóre or after the tine stated therein, shal)' be

äã;;;ã'efìivalent to the giving of such notice'

ÀRTICLE X

Indemnification

(a) The corporation shatl indemnify any and al} of its
directors or officers ór fornrer directors or officers or any

person wno rnay-¡ã". served at its request or by its election as a

director or o'ffi".r of another corporation against expenses

;;¿;;iiy ana-"ããã=i.rily incurred by then in connection with the
defense or settlenent oi any,acti"li suit or Proceeding in which

they , ot any of the¡n, are näae parties ' ot a party' bY reason of
Ë#,á ãi n"iri"õ Uã.n directors ór a director or officer of the
;;rpãt;[i"", oí of such other corporation, except in relation to
natters as to which any such director or officer or foraer
director or officer of person shall be adjudged in -such action'
suit or procåããi"g-to bä }iabre for nilrfur nisconduct in the
performance ói a"i,y and to such matters as shall be settled by

açJreement predicteã on the existence of such liability'

(b) Except as provided in paragraph (a) above' the
teraination år ã"i-iitigation by jud$'ent, settre¡nent, conviction
;;-;Ë;-ã plea of nolo ðontendré,-or its equivalent, shall not
create " 

pr.rürpiion ttrat the persol.seeking-indemnificatíon did
nor meer the-öãii¿;uiã- inaernif ication standard as set forth in
paragraPh (a) above'

(c)Advancesnay.bernade.by,thecorporationagainst
costs, "xp"nåes 

and fees aiititg out óf, oE in connection with,
ã"ãfr-iitiäatiãñ ui the discretión of, and upon such terms (but
;i;;y;-;;Éj;a--tã-mã final determination of a person's risht to
indemnificatiãni ." rnay be deternined by the Board of Directors'

(d) The right of Índernnification provided hereunder
shall noÈ be deemed eiclusive of any other right.to which any

Ë;;;" may be entitled, or of any oLher indeurnification which may

îorf.rffy Ëe franted !o lny person in addition to the
indemniricatiãn--fràviaea ñeieunder. rndennification provided_
hereunder srrãtl, in the case of the death of the person entitled
I;-ilä;r'ifiããiion, inure to the benefit of his heirs, executors
or other lawful rePresentative'
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(e) The corporation nay Purchase and naintain
lnsurance on behalf of any ãnd ati ãt its directors or officers
or former airããlã;; ;; of?icers or any person who has served at

its request "i-ùV-its electlon as a diréctor or officer of
anorher "orpá1.ãioñ-ãg?inst 

any -liabllity, lncurred by then by

reason of being or having U"à"'directors-or a director or officer
of. the "orpoiãi,io.,, 

ot oi suct¡ other corPoration, whether or not

the cor?oration would have-ihe power- to indennify then against

such tiability or settl"t..i--.r.äer the provisions of this
ÀRTICLE 

'. . ÀRTrcLE Xl

Interchangeabil itv

Whenever
and number of words

the context requires or pennits, the gender
shal-l be interchangeable'

ÀRTICLE XII

Amendments to Bv-Laws

TheseBy-I,awsnaybealtered,a¡nendedorrepealedand
neer By-r-atts t;; ;å ãããpt"¿-:t-:..til::llt of the directors present

at any regrurai'nãeting or.at any special rneeting' if at least two

daysr sritte;'";ti;;- ís given o? i-ntention to alter' arnend or

iäåã"f ór to'aäãpt new Bf-Laws at, such roeeting.
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CIRCUIT COURT OF COOK COLINTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BIINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

Plaintiffs,

VS

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a director of the Terra

Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLTNDATION FOR TI-IE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants

TI{E PEOPLE OF TFIE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P lai nt iff- I nterve no r,

vs

JLIDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER" a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra

Foundation for the Arts, and the TERRA
FOLTNDATION FOR TÉ{E ARTS,
an Illinois Not-for-Profit Corporation,

Case No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

)
)

)
)
)
)

)

)
)
)
)
)
)
)
)
)
)

)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

)
)
)
)

)
)
)

)
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MOTION FOR ENTRY OF CONSENT JUDGMENT AND ORDER

COMES NOW the Terra Foundation for the Arts by and through its attorneys,

Sidley Austin Brown & Wood,'and hereby moves this Court for entry of the Consent Judgment

And Order, a copy of which is attached hereto as Exhibit B, and in support of said Motion states

as follows:

I . On June 29, 2001, the Board of Directors of the Terra Foundation for the

A¡ts met and by a vote of 6 to 2 passed the Resolutions attached hereto as Exhibit A. Among

other things, said Resolutions authorized the Foundation to enter into the Consent Judgment And

Order, a copy of which is attached hereto as Exhibit B, and to file it with the Court.

2. Pursuant to the action of the Board of Directors of the Terra Foundation

for the Arts on lune 29,2007, the Foundation hereby asks this Court to enter the Consent

Judgment And Order, a copy of which is attached hereto as Exhibit B.

TERRA FOTINDATION FOR TI{E ARTS

CCû-LBy
One of Attorneys

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser

SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
Ten South Dearborn
Chicago, II. 60603
(3 r2) S53-7000
Firm ID No 38315

2
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[Resohrtions Relating to Special Meeting of Board of Directors
of the Terra Foundation of the Arts to be Held on June 29,2001)

WHEREAS, the Foundation is a defendant in litigation (the "Litigation") entitled
Dean L. Buntrock. a Director of the Tena Foundation for the Arts. and Ronald Gidwitz. a
Director of the Terra Foundation for the Arts vs. Judith Terra. a Director of the Terra Foundation
for the Arts. Paul Ha]¡es Tucker. a Director of the Terra Foundation for the Arts. Alan K.
Simpson a Director of the Tena Foundation for the A¡ts. Naftali Michaeli and the Tena
Foundation for the A¡ts and the People of the State of Illinois ex rel. James E. Ryan. Attorney
General of lllinois vs. Judith Terra. a Director of the Terra Foundation for the Arts. Paul Hayes

Tucker. a Director of the Tena Foundation for the Arts. Alan K. Simpson a Director of the Terra
Foundation for the A¡ts and the Terra Foundation for the Arts. an lllinois Not-for-Profit
Corporation in the Circuit Court of Cook County, Illinois, County Department, Chancery

Division (No. 00 CH 18359); and

WHEREAS, there has been presented a proposed settlement to the Litigation and

this Board of Directors believes that it is in the best interests of the Foundation to accept the

proposed settlement and take certain other action related thereto;

NOW, TI{EREFORE, BE IT RESOL\ÆD THAT the form of Consent Judgment

and Order (the "Consent Judgment") presented to this meeting hereby (a copy of which shall be

attached to the minutes of this meeting as Exhibit A) is approved, ratified and confirmed and that

the officers of the Foundation are, and each of them hereby is, authorÞed to execute and deliver,

in the name and on behalf of the FoundatiorL the Consent Judgment (if and when it has been

executed by or on behalf ofMessrs. Buntrock and Gdwitz and the Attorney General of the State

of tllinois) substantially in the form presented to this meeting but with such changes therein as

the officer executing the same shall approve (such approval to be conclusively evidenced by his

or her execution thereof); and

FURTHER RESOLVED, that Sidley Austin Brown & Wood, the attorneys for the

FoundatiorL are ar¡thorized in the name and on behalf of the Foundation, to file with the Circuit

Court of Cook County the Consent Judgment (if and when it has been executed by or on behalf

of Messrs. Buntrock and Gidwitz and the Attorney General of the State of lllinois); and

ruRTI{ER RESOLVED, that Section 2 of Article III of the Bylaws of the

Foundation shall be amended and restated in its entirety, effective as of the date the Consent

Judgment shall be entered by the Circuit Court of Cook County, Illinois (the "Effective Date"),

to read as follows:

Section 2. Number. Tenure. and Oualifióations

(a) Number. The number of directors elected by the Board of Directors shall

EXHIBIT A
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be sixteen until the 2002 A¡nual Meeting of the Board of Directors (the "2002 Annual
Meeting") and initially be fifteen thereafter.

(b) Board Classification. The Board of Directors shall be divided into two
classes untilthe 2002 A¡nual Meeting, consisting of (I) eleven Class I Directors, who
shall be elected for a term to expire at the 2002 Annual Meeting and (II) five Class II
Directors who shall initially be elected for a term to expire at the 2005 fuinual Meeting of
Directors. At the 2002 Annual Meeting the Board of Directors shall be divided into four
classes, consisting of (i) three Class I Directors, who shall initially be elected for a term
to expire at the 2003 Annual Meeting of Directors, (ii) five Class II Directors (i.e., the
Class II Directors elected as contemplated in clause (II) of the preceding sentence) whose
term shall expire at the 2005 Annual Meeting of Directors, (iii) three Class III Directors,
who shall initially be elected for a term to expire at the 2004 Annual Meeting of
Directors, and (iv) four Class [V Directors, who shall initially be elected for a term to
expire at the 2006 furnual Meeting of Directors. Thereafter each class of di¡ectors shall
be elected for four-year tenns.

(c) Tenure. No person shall serve as a member of the Board of Directors for a
total of more than eight years following the date in June or July 2001 on which this
Section 2(c) shall have fi¡st become effective (the "Effective Date"), and none of the
persons elected as Class I Directors prior to the 2002 Annual Meeting as contemplated by -clause (bXI) of this Section 2 shall serve past the 2002 Annual Meeting or be eligible to
stand for election to the Board of Directors at any time thereafter. Each elected di¡eøor
shall hold office until such di¡ector's successor is elected and qualified or until such

director's earlier resignation or removal.

(d) Residency. Prior to the2002 Annual Meeting at least one-half of the
elected directors shall be residents of the State of lllinois. Thereafter until at least 25

years after the Effective Date have elapsed, at least a majority of the elected directors
shall be residents of the State of lllinois.

FURTIIER RESOLVED, that Section 8 of Article Itr of the Bylaws of the

Foundation shall be amended and restated in its entirety, effective as of the Effeaive Date, to

read as follows:

Section 8. Vacancies. Any vacancy occurring in the Board of Directors, or any

directorship to be filled by réason of an increase in the number of di¡ectors, shall be filled
by the Board of Directors. A director elected to fill a vacancy shall be elected for the

unexpired term of zuch director's predecessor in offtce, and a di¡ector elected by reason

of an increase in the number of di¡ectors shall be elected for a term expiring on the date

of the next annual meeting of the Board of Di¡ectors at which the class of directors to

which such new director has been designated pursuant to Section 2 of this Article Itr shall

be standing for election.

FIIRTI{ER RESOLVED, that effectiveas of the Effective Date, the following
persons shall be elected as the respective class ofdirector indicated below to serve until their

iespective successors are elected and qualifred or until their earlier resignation or removal:

7
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Class I Directors
(Term to Expire at

2002 A¡nual Meeting)

Helene Ahrweiler
Jacques Andréani
Dean L. Buntrock
Margaret Daley
Ronald Gidwitz
Arthur Hartman
Stephanie Marshall
Alan Simpson
Theodore Stebbins, Jr
Judith Terra
Paul Tucker

Class II Directors
(Term to Expire at

2005 Annual MeetinÐ

James R. Donnelley
Marshall Field V
Dr. Kathleen A. Foster
Prof. Robert S. Hamada
Frederick A. K¡ehbiel

FURTHER RESOLVED, that not later than August 1, 2001, this Board of
Directors shall meet to (i) elect a new Chairman (who shall be chosen from among the Class tr
Directors elected pursuant to the preceding resolution), (ii) elect new officers and committee
heads, (iii) elect a new Executive Committee composed of the newly elected officers that also are
directors, and (iv) elect a new Srategic Planning Committee whose members shall include Mr.
Ronald Gdwitz, Dr. Theodore Stebbins, Jr. and one or more Class II Directors; and

FTJRTHER RESOLVED, that the new Strategic Planning Committee, once
elected, shall be authorized and directed to seek to negotiate a partnership with another Chicago
metropolitan area institution with the goal of ceasing to operate a stand-alone museum in
Chicago, it being understood that the terms of any such partnership shall be subject to the
approval of the Board of Directors; and

FURTFßR RESOLVED, that the ofticers of the Corporation are authorized, in
the name and on behalf of the FoundatiorL to execute such additional agreements, certificates or
other documents, and to take such further actions (including, without limitatior¡ the payment of
expenses or other expenditures of money) as may be necessary or advisable to carry out the
preceding resolutions.

3
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CIRCLIIT COIIRT OF COOK COLINTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDV/ITZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,

VS

JUDITH TERRA a Director of the
Terra Foundation for the A¡ts, PALIL
HAYES TUCKE& a Director of the
Terra Foundation for the A¡ts, ALAN K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLTNDATION FOR TFIE ARTS, an

Illinois Not-For-Profrt Corporation,

Defendants.

TTTE PEOPLE OF TI{E STATE OF

- ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

PlaintifÊIntervenor,

vs.

JIIDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKE& a Director of the
Terra Foundation for the Arts, AIAN K.
SIMPSON, a Director of the Terra
Foundation for the A¡ts, and the TERRA
FOLINDATION FOR THE ARTS,
an Illinois Not-for-Profìt Corporation,

)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)

)
)
)

)
)
)
)

)
)
)
)
)
)

)
)
)
)

)
)
)

)
)

No. 00 CH 13859
Judge D. K. Kinnaird

I 8 13 6r'l

Defendants

EXHIBIT B
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the first instance,

Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, ex rel. James E. Ryan, Attorney General of lllinois, the Tena Foundation for the Arts

having moved to dismiss Counts I and II of the Buntrock and Gidwitz Complaint, Paul Tucker

having answered the Buntrock and Gidwitz Complaint and having denied its allegations, no other

answer having been frled to either complaint and the parties having reached an agreement to

setrle rhis dispute pursuant to Mediation ordered by this Court, it is hereby ORDERED as

follows:

1. This Court has personaljurisdiction over the parties and the subject matter of
these actions.

2. The parties hereto desire to resolve these disputes amicably and without the

necessity of further proceedings in these actions. To that end, the PlaintiffDirectors and the

People of the State of Illinois hereby release and discharge the Terra Foundation for the A¡ts

("the Foundation"), its oflicers, directors, agents and employees, and the Foundation hereby

releases and discharges the PlaintiffDirectors and the People of the State of Illinois from any and .

all claims and obligations of any kind or nature raised in or related to the matters raised in this

lawsuit, whether in pleadings, motions or argument, other than those obligations set forth herein.

3. For at least fifty years from the entry of this Order, the Foundation shall remain an

Illinois corporation, maintain its principal ofiice in, and have its corporate headquarters in

Illinois. For at least frfty years from the entry of this Order, the Foundation shall also maintain

its books and records in Illinois, which shall be availableto the Attorney General of Illinois for

_ inspection during normal business hours upon reasonable advance notice to the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S. and

abroad) and the laws of the State of Illinois and act consistently with these undertakings. The

Foundation remains free to determine how best to achieve its goals, including (without

limitation) where and to whom to make grants.

5. For at least fifty years from the entry of this Order, the Foundation shall maintain

and exhibit the Terra Collection of American Art ("the Collection"), either by itself or through

partnerships or arrangements with other institutions, in the Chicago metropolitan area. If at any

iime thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinois corporation or to cease maintaining its principal office, corporate headquarters

and books and records in Illinois, it shall first give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or after the end of
such fifty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney

General'-s âUitity to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to qanage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

piogrårr and for scholarly use, to make loans and to acquire works for, and de-accession works

hom, the Collection. Nothing herein shall be deemed to interfere in any way with the

16di-000682



Foundation's ability and freedom to continue to conduct its activities, operations and programs in

Giverny, France, which ability and freedom the Illinois Attorney General specifically
acknowledges and agrees to.

6. The Foúndation shall amend its By-Laws to:

a. expand the Board by August 1, 2001, to include fifteen members (except

that for the first year the Board may include up to sixteen members),

b. institute initial staggered terms of one, two, three and four years for all

Directors with subsequent tenns of four years each, and each of the fifteen
Board members shall be elected to a term of one, two, three or four years

as the Board determines appropriate for each Director elected, subject to

the requirement that each of the five new Directors serve an initial term of
four years; and

c. establish term limits for all Directors, with no member serving more than

eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenty-five years from

entry of this Order, a majority of the Board positions be at all times held by residents of lllinois,
with the exception that until the 2002 Annual Meeting or December 3 1, 2002, whichever occurs

first, frfty per cent of such Board positions shall be held by lllinois residents.

8. All current members of the Board of Directors will serve only until the 2002

Annual Meeting and not stand for re-election.

9. The Foundation will add to its Board the following frve Directors, each of whom

shall be elected to serve an initial term of four years and be eligible for election to one additional

four-year term:

10

Directors.

a. James R. Donnelley

b Marshall Field V

c. Dr. Kathleen A. Foster

d. Prof. Robert S. Hamada

e. Frederick A. K¡ehbiel

The new Chairman of the Board shall be chosen from among the five new

I l. As soon as practicable after the new Directors have taken offtce, new ofïicers and

committee heads shall be elected. The new Executive Óommittee shall be composed of the

newly elected offrcers and committee heads. The new Strategic Planning Committee shall

include Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to
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negotiate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incurred by the Foundation's Directors in connection

with this lawsuit, as determined by the Court, shall be paid by the Foundation.

13. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom

specifìcally denies any wrongdoing or liability. The Court retains jurisdiction over the actions

and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order

and for such further orders and directions as may be necessary or appropriate for the construction

and effectuation of this Consent Judgment And Order.

14. The Plaintiff Directors, the Attorney General, and the Foundation agree to the

mutually-acceptable press release attached as Exhibit A. No other public statement shall be

made by the Plaintiff Directors, the Attorney General or the Foundation or any of their attorneys,

agents or employees on their behalf regarding the Litigation, the mediation or the settlement.

ENTERED:

DATE
Judge Dorothy Kirie Kinnaird
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D

Plaintiff-Directors of the Terra Foundation

L. Bu

wttz

Date
-l 03 0t

Attorney General of Illinois

By:

Print Name

Date

The Terra Foundation for the Arts, an

Illinoi s Not-for-Profi t Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name

Date

(Title)
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Plaintiff-Directors of the Terra Foundatron

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date

Attorney General of Illinois

By

Print Name

Date

0

The Terra Foundation for the Arts, an

Illinois Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By:

Its

Print Name

Date:

(Title)
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Plaintiff-Directors of the Terra Foundatron

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date:

Attorney General of tllinois

By:

Print Name:

Date

The Terra Foundation [or the {¡ts. an

lllinoi s l.lot-for-Profrt Corporation.
pursuant to resolution passed bv its
Board on June 29 , 200 I

By

lts Treasurer and Secret ãrv

Print Name Steohanie Èlarshall

Date July 6, 2001

(Title)
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EXHIBIT A

JOINT PRESS RELEASE TC BUNTROCK Et. AI. V. TERRA FOUNDATION. Et AI.

The plaintiffs and the Foundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra

Foundation's collection for no less than 50 years. The Foundation will continue to manage its

affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art. The Attorney General is satisfied that the settlement upholds
the interests of the people of the State of Illinois. The plaintiffs and the Foundation are pleased

that a settlement could be reached.

The plaintiffs and the Foundation have agreed to let this statement stand alone

No further statements are to be made.

CHI 2?l30l7vl iulv l. ?001 (10.38m)
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CERTIFICATE OF SERVICE

I, Robert P. O'Keefe, one of the attorneys for defendant The Terra Foundation For The

Arts, do hereby certify that I caused a true and conect copy of the attached Motion for Entry of
Consent Judgment and Order to be served upon the following counsel by facsimile and

messenger delivery to those located in Chicago and by facsimile and Federal Express to those

located elsewhere before 5:00 p.m. this 6th day of July,200I

William R. Quinlan, Esq

James R. Carroll, Esq.

John F. Kennedy, Esq.

Quinlan & Crisham, Ltd.
30 N. LaSalle Street

Suite 2900
Chicago, tr- 60602
Fax: 3121263-5013

Laurel G. Bellows, Esq.

Bellows and Bellows, P.C
79 West Monroe Street

Chicago, IL 60603

Fax: 3121332-1190

Leonard Garment, Esq.

Lawrence Levinson, Esq.

Verner, Liipfert, Bernhard,
McPherson & Hard

901 15th Street, N.W.
Suite 7oo
Washin5on, D.C. 20005

Fax'. 2021371-6279

Floyd Perkins, Esq.
Barry Goldberg, Esq.

Assistant Attorney Generals
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street
3'd Floor
Chicago, IL 60601
Fax: 3121814-2596

K. Chris Todd, Esq.
Neil M. Gorsuch, Esq.

John H. Longwell, Esq.

Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
Fax. 2021326-7999

Robert P. O'Keefe

3
16di-000689



ffiffiffiv
CIRCTIIT COURT OF COOK COLTNTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,

vs.

JIJDITH TERRA, a Director of the

Terra Foundation for the Arts, PALIL
HAYES TUCKER" a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI ANd thc TERRA
FOUNDATION FOR TFIE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants

THE PEOPLE OF TI{E STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-Intervenor,

vs

JUDITH TERRA a Director of the
Terra Foundation for the A¡ts, PAUL
HA\aES TUCKER, a Director of the
Terra Foundation for the A¡ts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOI.INDATION FOR TTIE ARTS,
an Ill inois Not-for-Profi t Corporation,

Case No 00 CH 13859
Hon. Dorothy Kirie Kinnaird
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)
)
)
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)
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)
)
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TO

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser

William R. Quinlan, Esq
James R. Carroll, Esq.
John F. Kennedy, Esq.

Quinlan & Crisham, Ltd.
30 N. LaSalle Street
Suite 2900
Chicago, II- 60602

Laurel G. Bellows, Esq.
Bellows and Bellows, P.C
79 West Monroe Street

Chicago, IL 60603

NOTICE OF MOTION

Floyd Perkins, Esq.
Barry Goldberg, Esq.
Assistant Attorney Generals
Bureau of Charitable Trusts & Solicitations
100 W Randolph Street
ard rrJ .r loor
Chicago, IL 60601

K. Chris Todd, Esq.
Neil M Gorsuch, Esq.
John H. Longwell, Esq.
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C
1615 M Street, N.W.
Suite +00
Washington, D.C. 20036Leonard Garment, Esq.

Lawrence Levinson, Esq.
Verner, Liipfert, Bernhard,
McPherson & Hard
901 l5th Sfeet, N.W.
Suite 700
Washington, D.C. 20005

PLEASE TAKE NOTICE that on _,2007 at
_.m., or as soon thereafter as counsel may be heard, we shall appear before the Honorable

Dorothy Kirie Kinnaird
Streets, Chicago, Illinoi
Consent Judgement and

Dated: July 6, 2001

in Courtroom2302 at The Daley Center, Randolph and Dearborn
s, and then and there present Terra Foundation's Motion for Entry of a
Order, a copy of which is hereby served upon you

Respectfu lly Submitted,

By
One of the Attorney for Defendant
The Terra Foundation for the Arts
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SIDLEY AUSTIN BROWN & WOOD

Bank One Plaza
Ten South Dearborn
Chicago, IL 60603
(3 12) 8s3-7000
Firm ID No 38315

CERTIFICATE OF SERVICE

I, Robert P. O'Keefe, one of the attorneys for defendant The Terra Foundation For

The Arts, do hereby certify that I caused a true and correct copy of the attached Notice of Motion

to be served upon all counsel of record listed above by facsimile and messenger delivery to those

located in Chitago and by facsimile and Federal Express to those located elsewhere before 5.00

p.m. this 6th day of July, 2001.

0
Robert P. O'Keefe
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Srolev AusrtN BRowN & Wooo

DALLAS

LOS ANGELES

NEW YORK

SAN FRANCISCO

re¡irLe
wnsHtx-ctoN, o.c

WRITER'S DIRECT NUMBER
(3 l2) 853-71 lo

A PARINERSHIP INCLUDING PROFESSTONAL CORPORATIONS

BeNr Ou¡ Pttze
i0 S. Da¿neont¡ Stns¡r

CHrcrco, ILLrNols 60603
TrLs,pHobrp 312 853 7000
F¡.csttuttLe 312 853 7036

wmv.sidley.com

Fout{oeo 1866

BEIJINC

I{ONG KONC

LONDON

S HAN OHAI

s IN€¡Po-nE

T-oK vo

WRITER'S E.Ivf AIL ADDRESS
rokeefe@sidley,com

July 6, 2001

By Messenger

The Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook County
Chancery Division
Room 2302
Richard J, Daley Center
Chicago, n- 60602

Re: Buntrock, et al. v. Terra, et al

Case No. 00 C 1 3859

Dear Judge Kinnaird:

Enclosed please find a courtesy copy of the Terra Foundation for the A¡ts' Motion

for Entry of Consent Judgement and Order.

Very truly yours,

SIDLEY AUSTIN BROWN & WOOD

Robert P. O'Keefe

Enclosure

cc: All counsel of record

1:'

CHI 2223578vì

SIDLEY AUSTIN BROWN & WOOD IS AN ILLINOIS CENERAL PARTNERSHIP

16di-000693



22

16di-000694



iffi ilml
FENEGo6]

80000 sERtEs

100/L P.C.W.

]\)
l\)

16di-000695



IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,

JUDITH TERRA, a Director
of the Terra Foundation for
the Arts, et al.,

Defendants

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of lllinois

Pl ainti ff-Intervenor,

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

v

CASES CITED IN OBJECTIONS OF DEFENDANTS
JUDITH TERRA, PAUL HAYES TUCKER,

AND ALAN K. SIMPSON TO THE PROPOSED SETTLEMENT

July 19,2001
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419 N.Y.S.2d 920
(Cite as: 47 N.Y.2d 619, 393 N.E.2d 994, 419 N.Y.S.2d 920)
Þ

Court of Appeals of New York.

Elias AUERBACH, Flaintiff, and Stanley
Wallenstein, as Executor of Ida S.

Wallenstein, Deceased, Respondent,
v.

William F. BENNETT et al., Appellants.

July 9, 1979

Shareholder's derivative action was brought against
directors of corporation and its auditor. The
Supreme Court, 'Westchester County, Isaac Rubin,
J., granted summary judgment in favor of
defendants, and stockholder othçr than one who
instituted action sought to intervene and appeal. The
Supreme Cou¡t, Appellate Division, 64 A.D.zd 98,
408 N.Y,S.2d 83, held that intervening stockholder
was aggrieved party who could appeal and that
business judgment doctrine could not properly be

invoked to permit summary dismissal of suit, and
appeal was taken by permission. The Court of
Appeals, Jones, J., held that no basis was shown to
warrant judicial inquiry as to disinterested
independence of members of special litigation
committee, who were appointed by corporation's
board of directors after shareholder's derivative
action was filed against certåin corporate directors,
or as to appropriateness and sufficiency of
investigative procedures chosen and pursued by _

committee, and thus business judgrnent rule shielded
from judicial scrutiny decision of committee not to
prosecute shareholder's derivative action.

Affirmed as modified.

Cooke, C. J., filed a dissenting opinion.

West Headnotes

[1] Corporations €=320(l)
l0rk320(l)

While substantive aspects of decision to terminate
shareholders' derivative action against corporate
directors made by a committee of disinterested
directors employed by corporation's board of
directors are beyond judicial inquiry under business
judgment doctrine, court may inquire as to
disinterested independence of members of that
committee and as to appropriateness and sufficiency
of investigative procedures chosen and pursued by
committee.

Page 11

[2] Corporatie¡s @=lQl
101k202

[2] Corporations €=207
101k207

[2] Corporations €:=207. 1

101k207. r

In a stockholder's derivative suit, judicially regarded
as in nature of class action, interest of stockholder
and corporation are united and when stockholder
undertakes to sue on behalf of corporation, tris action
concerns other stockholders as well.

[3] Appeal and Error €=151(2)
30kls1(2)

In view of established rule that dismissal on merits
of derivative action generally bars suits by other
stockùolders of same corporation on s¿une cause of
action, one stockholder, who was, within class for
whose benefit a derivative action had been instituted,
was party aggrieved by dismissal of complaint and

thus could file notice of appeal after it appeared that
stockholder who originally filed action had no
intention of appealing. CPLR 5511.

[4] Appeal and Error Q:329
30k329

Where it was not until stockholder, decided not to
appeal from dismissal by special term of
shareholder's derivatiyé aciion that inadequacy ofhis
representation of another stocldlolder became
apparent, such other stockholder could not be faulted
for not theretofore having sought intervention, and

for then serving notice of appeal to the Appellate
Division and moving for permission to intervene to
secure panoply of rights which attach to named party
in an action, and thus Appellate Division, which is

vested with all the power of Supreme Court to grant
motion for intervention, properly granted such
relief.

[5] Appeal and Error æ151(6)
30k151(6)

Because stockholder, whose application was one for
intervention as coplaintiff and not as successor
replacement for stockholder who originally filed
shareholder's derivative action, came within ambit

Copr. @ tJ/est 2001 No Claim to Orig. U.S. Govt. Works
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of "party aggrieved" by dismissal of complaint, no ,

jurisdictional defect existed that prevented Appellate
Division from permitting intervention nunc pro tunc,
on theory that it lacked jurisdiction by reason of
stockholder's lack of standing to serve and file valid,
timely notice of appeal after original stockholder
failed to appeal. CPLR 551l.

Page 12

101k202

Special litigation commi$ee, members of which did
not have any prior affiliation with corporation, could
be delegated power to terminate shareholder's
derivative action by board of directors, some of
whom had been sued in derivative action, especially
since to disqualify entire board would have been to
render corporation powerless to make effective
business judgment with respect to prosecution of
derivative action.

[ 1] Corporations æ320(l)
101k320(l)

Substantive decision by special litigation committee,
members of which were not members of
corporation's board of directors at time of
transactions in question, not to pursue shareholder's
derivative action alleging that present and former
members of corporation's board of directors and
auditor were liable to corporation for bribe and
kickback payments, fell within embrace of business
judgment doctrine, involving as it did weighing and
balancing of legal, ethical, commerciz'
promotional, public relations, fiscal and oti.

factors, and thus court could not inquire as to which
factors were considered or relative weights accorded
them in reaching decision.

[12] Corporatie¡s @:=3261 1;
l0lk320(1)

Business judgment doctrine did not prevent court
from inquiring into adoption of procedures by
special litigation corñmittee, which was created by
board of directors to determine position to be taken
by corporation with respect to shareholder derivative
claims against certain directors but, although court
could properly inquire as to adequacy and
appropriateness of committee's investigative
procedures and methodologies, it could not under
guise of consideration of such factors trespass in
domain of business judgment.

F3l Appeal and Error Q-329
30k329

Stockholder, as intervenor' in shareholder's
derivative suit, had to accept record in state in wh' .

he found it at time he was granted leave to intervr"
in the Appellate Division where no application for
intervention was made prior thereto and where
application when made did not seek any relief other

[6] Corporations €'310(l)
101k310(i)

Business judgment doctrine bars judicial inquiry into
actions of corporate directors taken in good faith, in
exercise of honest judgment and in lawful and
legitimate furtherance of corporate purposes.

[7] Corporations æ3 l0(1)
101k310(1)

By definition, responsibility for business judgment
must rest with corporate directors, whose individual
capabilities and experience peculiarly qualify them
for discharge of that responsibility, and thus, absent
evidence of bad faith or fraud, courts must and
properly should respect their determinations under
business judgment doctrine.

[8] Corporatis¡5 €:Þ12911¡
101k320(1)

As with other questions of corporate policy and
management, decision whether and to what extent to
explore and prosecute derivative claims against
corporate directors, which belongs to corporation
itself, lies,within judgment and control of board of
directors, and court may not intrude to interfere in
decision, which must be predicated on weighing and
balancing of variety of disparate considerations to
protect and advance interests of corporation.

[9] Corporations GP3l0(l)
101k310(l)

Business judgment rule does not foreclose inquiry by
courts into disinterested independence of those
members of board chosen by it to make corporate
decision on its behalf; indeed, the rule shields
deliberations and conclusions of chosen
representatives of board only if they possess

disinterested independence and do not stand in dual
relation which prevents an unprejudicial exercise of
judgment.

[0] Corporations G:Þ202

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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than right to appeal from order of special term
dismissing complaint.

[l4] Corporations €-320(1)
101k320(1)

-, Neither insufficiency nor infirmity existed with
respect to procedures and methodologies chosen and

,, pursued by special litigation committee, which was

., created by corporation's board of directors to
investigate shareholder derivative claims against
certain directors and officers, which properly
engaged eminent special counsel to guide its
deliberations, which reviewed prior work of audit
committees, which conducted individual interviews

- with directors and which sought and obtained

, pertinent legal advice from special counsel before
, deciding to terminate derivative action.

[15] Judgme¡1@133
228k188

Where there was no application at special term for
withholding of summary judgment in sha¡eholder's
derivative suit, there was no affidavit from which it
appeared that essential facts might exist that could be
obtained by disclosure, and intervening stockholder
had not identified any particulars as to which he

desired discovery relating to disinterestedness of
members of special litigation committee or to
procedures followed by that committee, stockholder -
was not entitled to have sunmary judgment
dismissing complaint withheld until there had been
oppornrnity for disclosure. CPLR 3212(Ð.
*62L tx*'F922 **996 Peter M. Fishbein, Steven J.

Glassman, Myron Kirschbaum, Peter H. Morrison,
,o.Benjamin Zelermyer, Dean C. Rohrer and Samuel J.

'- Wilson, New York City, for William F. Bennett and

others, appellants.

*622 Edward J. Ross, James D. Zirin and George
F. Vary, New York City, for Arthur Andersen &
Co., appellant.

Martin R. Gold, John M. Schwarø and Elliott J

Weiss, New York City, for respondent.

*623 OPINION OF THE COURT

JONES, Judge

[] While the substantive aspects of a decision to
terminate a shareholders' derivative action against
defendant corporate directors made by a committee

Page 13

of disinterested di¡ectors appointed by the
corporation's board of directors are beyond judicial
inquiry under the business judgment doctrine, the
court may inquire as to the disinterested
independence of the *624 members of that
committee and as to the appropriateness and
sufficiency of the investigative procedures chosen
and pursued by the committee. In this instance,
however, no basis is shown to wa¡rant either inquiry
by the court. Accordingly we hold that it was error
to reverse the lower court's dismissal of the
shareholders' derivative action.

In the summer of 1975 the management of General
Telephone & Electronics Corporation, in response to
reports that numerous other multinational companies
had made questionable payments to public officials
or political parties in foreign countries, directed that
an internal preliminary investigation be made to
ascertain whether that corporation had engaged in
similar transactions. On the basis of the report of
this survey, received in October, 1975, management
brought the issue to the attention of the corporation's
board of directors. At a meeting held on November
6 of that year the board referred the matter to the'
board's audit committee. The audit committee
retained as its special counsel the Washington, D.
C., law firm of rWilmer, Cutler & Pickering which
had not previously acted as counsel to the
corporation. With the assistance of such special
counsel and ArtÏ¡ur Andersen &. Co., the
corporation's outside auditors, the audit committee
engaged in an investigation into the corporation's
worldwide operations, focusing on whether, in the
period January 1, l97l to December 31, 1975,
corporate funds had -been (l) paid directly or
indirectly to any political party or person or to any
officer, employee, shareholder***lD3 or director of
any governmental or private customer, or (2) used to
reimburse **997 any officer of the corporation or
other person for such payments.

On March 4, 1976 the audit committee released its
report which was filed with the Securities and

Exchange Commission and disclosed to the
corporation's shareholders in a proxy statement prior
to the annual meeting of shareholders held in April,
1976. The audit committee reported that it had found
evidence that in the period from' 1971 to 1975 the

corporation or its sr¡bsidiaries had made payments

abroad and in the United States constituting bribes
and kickbacks in amounts perhaps totaling more than
I I million dollars and that some of the individual
defendant directors had been personally involved in

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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certai¡ of the tra¡rsactions. [FN I ]

FNI . The audit committee made a brief
supplemenøl report under date of November 4,
1976, which also was fìled with the Securities and

Exchange Commission and was publicized through

a press release.

*625 Almost immediately Auerbach, a shareholder
in the corporation, instituted the present
sha¡eholders' derivative action on behalf of the
corporation against the corporation's directors,
Arthur Andersen & Co. and the corporation. The
complaint alleged that in connection with the
transactions reported by the audit committee
defendants, present and former members of the
corporation's board of directors and Arthur
Andersen & Co., are liable to the corporation for
breach of their duties to the corporation and should
be made to account for payments made in those
transactions. [FN2]

FN2. It appears that only 4 of the 13 named

individual defendants, all present directors, have
been served. By stipulation plaintiff agreed not to
serve the other individual defendants and not ro
make them parties to this action unless and until
their involvement in the actions alleged in the

complaint appeared.

On April 21, 1976 the board of directors of the
corporation adopted a resolution creating a special- -

litigation committee "for the purpose of establishing
a point of contract between the Board of Directors
and the Corporation's General Counsel concerning
the position to be taken by the Corporation in certain
litigation involving sha¡eholder derivative claims on
behalf of the Corporation against certain of its
directors and officers" a¡d authorizing that
committee "to take such steps from time to time as it
deems necessary to pursue its objectives including
the retention of special outside counsel." The special
committee comprised three disinterested -directors
who had joined the board after the challenged
transactions had occurred. The board subsequently
additionally vested in the committee "all of the
authority of the Board of Directors to determine, on
behalf of the Board, the position that the Corporation
shall take with respect to the derivative claims
alleged on its behalf" in the present and similar
sha¡eholder derivative actions.

The special litigation committee reported under date
of November 22, 1976. h found that defendant

Page 14

Arthur Andersen & Co. had conducted :

examination of the corporation's affairs irr
accordance with generally accepted auditing
standards and in good faith and concluded that no
proper interest of the corporation or its shareholders
would be served by the continued assertion of a

claim against it. The committee also concluded that
none of the individual defendants had violated the
New York State statutory standard of care, that none
had profited personally or gained in any way, that
the claims asserted in the present action are without
merit, that if the *626 action were allowed to
proceed the time and talents of the corporation's
senior management would be wasted on lengthy
pretrial and trial proceedings, that litigation costs
would be inordinately high in view of the
unlikelihood of success, and that the continuing
publicity could be damaging to the corporation's
business. The committee determined that it would
not be in the best interests of the corporation for the
present derivative action to proceed, and, exercising
the authority delegated to it, directed the
corporation's general counsel to take that position in
the ***924 present litigation as well as in pending
comparable shareholders' derivative actions.

On December 17, 1976 the corporation and the four
individual defendants who had been served moved
for an order pursuant to **998 CPLR 3211 (subd.
(a), pars. (3), (7)) dismissing the complaint or in the
alternative for an order pursuant to CPLR 32ll
(subd. (c)) for sunmary judgment. On January 7,
1977 Arthur Andersen &. Co. made a similar
motion. On May 13, 1977 Supreme Court, Special
Term, granted the motions of all defenda¡rts and
dismissed the complaint cih the merits.

When it appeared that plaintiff Auerbach had no
intention of appealing from the determination of
Special Term, on June 13, 1977 Stanley Wallenstein,
as executor of the estate of lda S. Wallenstein, a

stockholder of the corporation, filed and served a

"Notice of Appeal" from the order a¡d judgment of
Special Term. On July ll, 1977 defendants moved
in the Appellate Division to dismiss the purported
Wallenstein appeal on the ground that he was not an

aggrieved party. Thereupon Wallenstein cross-
moved for an order pursuant to CPLR 1012 to
intervene in the present action,..Nunc pro tunc, for
the purpose of appealing from the judgment of
Special Term pursuant to his notice of appeal da

June 13, 1977. Wallenstein predicated his right to
intervene and to appeal on the grounds that lda S.

Wallenstein had been a stockholder of the

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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corporation continuously from 1959 until her death

in 1976 and that her estate, of which Stanley
Wallenstein is sole executor, had continuously
owned the corporate shares since her death, that in
January, 1977 Wallenstein had commenced a

shareholders' derivative action against the
.corporation, and that on May 24, 1977 the

defendants in the Wallenstein action had moved for
,dismissal of that action on the ground that the order
and judgment of Special Term in the present action
was Res judicata and resulted in collateral estoppel.

On August 3, L977 defendants' motion to dismiss the

appeal and Wallenstein's *627 cross motion for
intervention were denied with leave to renew on

-. argument of the appeal.

On August 7, 1978 the Appellate Division denied
.-defendants' motion to dismiss the appeal, granted

Wallenstein's cross motion for leave to intervene,
and reversed the May 13, 1977 order of Special
Term and denied defendants' motions for summary
judgment. On October 12, 1978 that court granted
defendants' motions for leave to appeal to our court.
For the reasons stated below we now modify the

order of the Appellate Division to the extent of
reversing its reversal of the order of Special Term
granting defendants surnmary judgment dismissing
the complaint on the merits and reinstate the order of
Special Term. We do not disturb those portions of
the order at the Appellate Division which denied
defendants' motion to dismiss the Wallenstein appeal
and granted the cross motion for leave to intervene.

Appellant Arthur Andersen & Co. poses the
threshold question whether an error of law was

corffnitted by the Appellate Division in permitting
intervention by lVallenstein and entertaining the

appeal taken by him from Special Term's dismissal
'of the complaint. Because Andersen's challenge to

'the Appellate Division's exercise of authority in
'Wallenstein's favor, if successful, would dispose of

the present appeal without reaching the merits of the

attack on defendants' conduct with respect to the

derivative actions, we turn first to that aspect of the
"appeal and there find no error of law in the

disposition by the court below.

-'Í2ll3l As to the status of Wallenstein as an appellant
and intervenor we agree with the analysis of Mr.
Justice Hopkins and particularly his statements that

in a stockholder's derivative action, traditionally
regarded as in the nature of a class action, the
interest of the stockholder a¡d the corporation are
united and that "\ryhen a stockholder undertakes to
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sue on behalf of the corporation, his action concerns
the other stockholders as well". (ó4 A.D.2d 98, 104,
408 N.Y.S.2d 83, 86). The extent of that ***ms
concern with respect to the present Auerbach action
on stockholder Wallenstein on the strength of Special
Term's dismissal of this suit by Auerbach. In view
of the established rule that a dismissal on the merits
of one derivative **9Ð action is generally a bar to
suits by other stockholders of the same corporation
on the same cause of *628 action (Grant v. Greene
Cons. Copper Co., 169 App.Div. 206,215-216, 154
N.Y.S. 596, 603, affd' 223 N.Y. 655, l19 N.E.
l&19), we have no difficulty in recognizing one of
the stockholders, who is within the class for whose
benefit a derivative action has been instituted, as a
party aggrieved by whom a notice of appeal may be

filed under CPLR 5511.

The applicable rule has been well stated by a

leading authority on New York practice: "Although
ordinarily one not a party to the proceeding below
will not be aggrieved because he will not be found
by the determination, in some situations a nonparty
may be adversely affected, as in stockholders' suits
* x * In most such cases the real question is one of'
proper representation; if the person's interests are

not being adequately represented, or for any other
reason he should be heard, the matter should
properly be raised below, as by a motion for
intervention (CPLR 1012-1013). If he had notice of
the proceedings below and did nothing,
considerations of orderly procedure will usually
dictate that his subsequent attempt to appeal from the
resulting judgment be denied, Though intervention
may be allowed in the appellate court in a proper
case " (7 Weinsteia-Korn-Miller, N.Y.Civ.Prac.,
par. 5511.04 (emphasis supplied)). It cannot be

disputed that, absent Wallenstein, his interests would
not have been adequately represented in the
Appellate Division; Auerbach's decision not to
appeal would have meant that such interests would
not have been represented at all!

l4l Appellant Andersen argues that, under the

principles quoted, Wallenstein's failure to have
sought intervention earlier at Special Term is fatal to
his appeal and to his application to intervene made to
the Appellate Division. Howeyer, under the

circumstances of this case wheú it was not until
plaintiff Auerbach's decision not to appeal from the
dismissal by Special Term that the inadequacy of
Auerbach's representation of Wallenstein became
apparent, Wallenstein cannot be faulted for not
theretofore having sought intervention and for
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serving a notice of appeal to the Appellate Division
time for which was limited and if not complied with
would have precluded any procurement of appellate
review of Special Term's dismissal then moving in
the Appellate Division for permission to intervene to
secure to himself the full panoply of rights which
attach to a named party in an action. The Appellate
Division was vested with all the power of Supreme
Court to grant the motion for intervention, and in the
circumstances *629 here present this was "a proper
case" for the grant of such relief by the appellate
court. (For a similar grant in the Court of Appeals
see Soto v. Lenscraft Opt. Corp. (Rayex), 7 N.Y.2d
747, t93 N.Y.S.2d 655, 162 N.E.2d 740.)

[5] In reaching the conclusion we do we reject
Andersen's contention that tire Appellate Division
lacked power to permit intervention Nunc pro tunc
because that court lacked jurisdiction of the case by
reason of Wallenstein's lack of standing to serve and
file a valid, timely notice of appeal. Because
Wallenstein came within the ambit of a "party
aggrieved" as that term is employed in CPLR 5511,
no jurisdictional defect existed. The case of Matter
of Benson Realty Corp. v. Walsh (40 A.D.2d 592,
335 N.Y.S.2d 444, mot. for lv. to app. den. 31

N.Y.2d &5, 340 N.Y.S.2d 1025, 293 N.E.2d 98),
relied on by appellant Andersen, is distinguishable;
there no notice of appeal had been filed within the
period mandated by starute. Also without relevance
is the reference tendered on oral argument to-.
legislative intent reflected in the alteration **tÊ926

made in CPLR 5511 from its predecessor statute
(Civ.Prac.Act, s 557), with respect to the right of a

substituted party to file notice of appeal. No
substitution is involved in the present case;
Wallenstein's application was one for intervention as

a coplaintiff with Auerbach, not as a successor
replacement for him. Insofar as the Appellate
Division admitted him to the litigation and
entertained the appeal, notice of which was filed by
him, there \ryas no enor.

[6] As all parties and both courts below recognize,
the disposition of this case on the **1000 merits
turns on the proper application of the business
judgment doctrine, in particular to the decision of a

specially appointed committee of disinrerested
directors acting on behalf of the board to terminate a

shareholders' derivative action. That doctrine bars
judicial inquiry into actions of corporate directors
taken in good faith and in the exercise of honest
judgment in the lawful and legitimate furtherance of
corporâte purposes. "Questions of policy of
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management, expediency of contracts or actic
adequacy of consideration, lawful appropriation of
corporate funds to advance corporate interests, are
left solely to their honest and unselfish decision, for
their powers therein are without limitation and free
from restraint, and the exercise of them for the
coûrmon and general interests of the corporation may
not be questioned, although the results show that
what they did was unwise or inexpedient." (Polliu v.
Wabash R. R. Co., 207 N.Y. 113, 124, 100 N.E.
721,724.)

*630 In this instance our inquiry, to the limited
extent to which it may be pursued, has a two-tiered
aspect. The complaint initially asserted liability on
the part of defendants based on the payments made
to foreign govemmental customers and privately
owned customers, some unspecified portions of
which were allegedly passed on to officials of the
customers, i. e., the focus was on first-tier bribes
and kickbacks. Then subsequent to the service of the
complaint there came the report of a special
litigation committee, particularly appointed by the
corporation's board of directors to consider the
merits of the present and similar shareholder''
derivative actions, and its determination that it wou.
not be in the best interests of the corporation to press
claims against defendants based on their possible
first-tier liability. The motions for sunmary
judgment were predicated principally on the report
and determination of the special litigation committee
and on the contention thãt this second-tier corporate
action insulated the first-tier transactions from
judicial inquiry and was itself subject to the shelter
of the business judgment doctrine. The disposition at

Special Term was-piedicated on this analysis; its
decision focused on the actions of the special
litigation committee, and the motions for summary
judgment were granted on the ground that the
business judgment doctrine precluded the courts
from going back of the decision of the special
litigation committee on behalf of the corporation not
to pursue the claims alleged in the complaint.
Similarly the reversal at the Appellate Division was

based on that court's perception of the proper
application of the business judgment rule to the

actions and determination of the special litigation
committee. We proceed on $e same analysis,
concluding, however, on the récord before us, at

variance with the Appellate Division, that tr

determination of the special litigation committc.
forecloses further judicial inquiry in this case.

[7] It appears to us that the business judgment
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doctrine, at least in part, is grounded in the prudent ',
recognition that courts are ill equipped and

infrequently called on to evaluate what are and must

be essentially business judgments. The authority and

responsibilities vested in corporate directors both by
statute and decisional law proceed on the assumption

,,'that inescapably there can be no available objective

standard by which the correctness of every corporate
;'decision may be measured, by the courts or
.stherwise. Even if that were not the case, by
definition the responsibility for business judgments
t631 must rest with the corporate *'ts*927 directors;
their individual capabilities and experience
peculiarly qualify them for the discharge of that

,'responsibility. Thus, absent evidence of bad faith or
,fraud (of which there is none here) the courts must
,and properly should respect their determinations.
;i:

[8] Derivative claims against corporatê dire'ctors

belong to the corporation itself. As with other
questions of corporate policy and management, the

decision whether and to what extent to explore and

prosecute such claims lies within the judgment and

control of the corporation's board of directors.
Necessarily such decision must be predicated on the

weighing and balancing **lfi)l of a variety of
disparate considerations to reach a considered
conclusion as to what course of action or inaction is

best calculated to protect and advance the interests of
the corporation. This is the essence of the

responsibility and role of the board of directors, and -
courts may not intrude to interfere.

In the present case we confront a special instance of
the application of the business judgment rule and

inquire whether it applies in its full vigor to shield
:;from judicial scrutiny the decision of a three-person
,minority committee of the board acting on behalf of
:the full board not to prosecute a shareholder's
:derivative action. The record in this case reveals that
the board is a l5-member board, and that the

derivative suit was brought against four of the

directors. Nothing suggests that any of the other
., directors participated in any of the challenged first-
:tier transactions. Indeed the report of the audit

committee on which the complaint is based

.specifically found that no other directors had any

prior knowledge of or were in any way involved in
any of these transactions. Other directors had,

however, been members of the board in the period

during which the transactions occurred. Each of the

three director members of the special litigation
committee joined the board thereafter.

Page l7

[9] The business judgment rule does not foreclose
inquiry by the courts into the disinterested
independence of those members of the board chosen

by it to make the corporate decision on its behalf
here the members of the special litigation committee.
Indeed the rule shields the deliberations and

conclusions of the chosen representatives of the

board only if they possess a disinterested
independence and do not stånd in a dual relation
which prevents an unprejudicial exercise of
judgment. (Cf. Koral v. Savory, Inc., 276 N.Y.
215, fi N.E.2d 883.)

We examine then the proof submined by
defendants. It is *632 not disputed that the members
of the special litigation committee were not members
of the corporation's board of directors at the time of
the f¡rst-tier transactions in question. Howard
Blauvelt, chairman of the board of Continental Oil
Company, had been elected to the corporation's
board of directors on October 9, 1975. Dr. John T.
Dunlop, Lamont University professor at the

Graduate School of Business Administration of
Harvard University had been elected to the board on
April 21, 1976. James R. Barker, chairman of the'
board and chief executive officer of Moore
McCormack Resources, lnc., was added as the third
member of the committee when he was elected to the

board on July 19, 1976. None of the three had had

any prior affiliation with the corporation.
Notwithstanding the vigorous and imaginative
hypothesizing and innuendo of counsel there is
nothing in this record to raise a triable issue of fact
as to the independence and disinterested status of
these three directors.

t10l The contention of Wallenstein that any

committee authorized by the board of which
defendant directors were members must be held to
be legally infirm and may not be delegated power to

terminate a derivative action must be rejected. In the

very nature of the corporate organization it was only
the existing board of directors which had authority
on behalf of the corporation ***928 to direct the

investigation and to assure the cooperation of
corporate employees, and it is only that same board
by its own action or as here pursuant to authority
duly delegated by it which had agthority to decide

whether to prosecute the clairns' against defendant
directors. The board in this instance, with slight
adaptation, followed prudent practice in observing
the general policy that when individual members of a

board of directors prove to have personal interests
which may conflict with the interests of the

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works

16di-000710



419 N.Y.S.2d 920
(Cite as: 47 N.Y.2d 619,*632,393 N.E.2d 994,**1001, 419 N.Y.S.2{T20,**'r929 ¡

. corporation, such interested directors must be ,,
excluded while the remaining members of the boa¡d
proceed to consideration and action. (Cf. Business
Corporation Law, s 713, which contemplates such.
siruations and provides that the interested directors
may nonetheless be included in the quorum count.)
Courts have consistently held that the business
judgment rule **1ü)2 applies where some directors
are charged with wrongdoing, so long as the
remaining directors making the decision are
disinterested and independent. (Swanson v. Traer,
249 F.zd 854, 858-859; Gall v. Exxon Corp.,4l8
F.Supp. 508, supplemented 75 Civ. 3582
(U.S.Dist.Ct., S.D.N.Y., Jan. 17, 1977); Issner v.
Aldrich, *633 254 F.Supp. 696, 701-702; Republic
Nat. Life Ins. Co. v. Beasley, 73 F.R.D. 658,
668-669; Gilbert v. Curtiss-Wright Corp., 179
Misc. 641, U5,38 N.Y.S.2d 548, 552.)

To accept the assertions of the intervenor and to
disqualify the entire board would be to render the
corporation powerless to make an effective business
judgment with respect to prosecution of the
derivative action. The possible risk of hesitancy on
the part of the members of any committee, even if
composed of outside, independent, disinterested
directors, to investigate the activities of fellow
members of the board where personal liability is at
stake is an inherent, inescapable, given aspect of the
corporation's predicament. To assign responsibility
of the dimension he¡e involved to individuals wholly-
separate and apart from the board of directors
would, except in the most extraordinary
circumstances, itself be an act of default and breach
of the nondelegable fiduciary duty owed by the
members of the board to the corporation and to its
shareholders, employees and credirors. For the
courts to preside over such determinations would
similarly work an ouster of the board's fundamental
responsibility and authority for corporate
management.

[11] We turn then to the acrion of the special
litigation committee itself which comprised two
components. First, there was the selection of
procedures appropriate to the pursuit of its charge,
and second, there was the ultimate substantive
decision, predicated on the procedures chosen and
the data produced thereby, not to pursue the claims
advanced in the sha¡eholders' derivative actions. The
latter, substantive decision falls squarely within the
embrace of the business judgment doctrine,
involving as it did the weighing and balancing of
legal, ethical, commercial, promotional, public
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relations, fiscal and other factors familiar to th
resolution of many if not most corporate problems.
To this extent the conclusion reached by the special
litigation comrnittee is outside the scope of our
review. Thus, the courts cannot inquire as to v/hich
factors were considered by that committee or the
relative weight accorded them in reaching that
substantive decision "the reasons for the payments,
the advantages or disadvantages accruing to the
corporation by reason of the transactions, the extent
of the participation or profit by the respondenr
directors and the loss, if any, of public confidence in
the corporation which might be incurred" (e
A.D.2d, at p. 107, 408 N.Y.S.2d at pp. 87-88).
Inquiry into such matters would go to the very core
of the *634 business judgment made by the
committee. To permit judicial probing of such issues
would be to emasculate the business judgment
doctrine as applied to the actions and determinations
of the special litigation committee. Its substantive
evaluation of the problems posed and its judgment in
their resolution a¡e beyond our reach.

***929 [2] As to the other component of the
committee's activities, however, the situation i.
different, and here we agree with the Appella
Division. As to the methodologies and procedures
best suited to the conduct of an investigation of facts
and the determination of legal liability, the courts a¡e
well equipped by long and continuing experience and
practice to make determinations. In fact they are
better qualified in this -regard than are corporate
directors in general. Nor do the determinations to be
made in the adoption of procedures partake of the
nuances or special perceptions or comprehensions of
business judgment- -or 

corporate activities or
interests. The question is solely how appropriately to
set about to gather the pertinent data.

While the court may properly inquire as to the
adequacy and appropriateness of the committee's
investigative procedures and methodologies, it may
not under the guise of consideration of such factors
trespass in the domain of business judgment. At the
same time those responsible for the procedures
**1003 by which the business judgment is reached
may reasonably be required to show that they have
pursued their chosen investigative methods in good
faith. What evidentiary proof may be required to this
end will, of course, depend on the nature of tts

particular investigation, and the proper reach
disclosure at the instance of the shareholders will in
n¡rn relate inversely to the showing made by the
corporate representatives themselves. The latter may
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,be expected to show that the a¡eas and subjects,to be

examined are reasonably complete and that there has

been a good-faith pursuit of, inquiry into such a¡eas

and subjects. What has been uncovered and the

relative weight accorded in evaluating and batancing
the several factors and considerations are beyond the

,::scope of judicial conc€rrl¡ Proof, however, that the

investigation has been s.o: restricted in scope, so

,shallow in execution, or otherwise so ho forma or
,halftrearted as to constitute a pretext or sham,

consistent with the principles underlying the

application of the business judgment doctrine, would
raise *635 questions of good faith or conceivably
fraud which would never be shielded by that

doctrine.

::In addition to the' issue of the disinterested
,independence of the special litigation committee,

addressed above, the riisposition of the present

appea! turns, ,then, on whether on defendants'

motions for summary judgment predicated on the

investigation and determination of the special
litigation committee, Wallenstein by tender of
evidentiary proof in adr4içsible.form has shown facts

sufficient to require a trial of any material issue of
fact as'to the adequacy or appropriateness of the
Modus operandi of that committee or has

demonstrated acc-eptable excuse for failure to make
such tender. (Friends of Animals v. Associated Fur
Mfrs., 46 N.Y.2d 1065, 416 N.Y.S.2d 790, 390
N.E.2d 298; CPLR 3212, subd. (b).) We conclude
that the requisite'showing has not been made on this

record.

U3l At the outset we observe that Wallenstein, the

intervenor, must accept the record in the state in
.rwhich he finds it at the time he was granted leave to
'intervene in the Appellate Division. No application
for intervention was made prior theteto, nor did the

application when made seek any relief other than the

right to appeal from the order of Special Term. (Cf.
Matter of Martin v. Ronan, 47 N.Y.2d 486, 419

N.Y.S.2d 42, 392 N.E,2d 1226). Thus,'because
plaintiff Auerbach had submitted none; the record in

'this case is devoid of any affidavits or documentary

evidence in opposition to the motions'for sunrmary
judgment.

[4] On the submissions made by defendants in
support of their motions, we do not find either
insufficiency or infirmity as to the procedures and

methodologies chosen and pursued by the special
litigation committee. That committee promptly
engaged eminent special counsel to guide its
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deliberations and to advise it. The committee
reviewed the prior work of the audit committee,
testing its completeness, accuracy and thoroughness
by interviewing representatives ***930 of Wilmer,
Cutler & Pickering, .reviewing transcripts of the

testimonJ of 10 corporate officers and employees
before the Securities and Exchange Commission, and

studying documents collected by and work papers of
the Washington law firm, Individual interviews were
conducted with the direótors found to have

participated in anJ way in th9 queslio1ed payments,
and with representatives.of Arlhur Andersen & Co.

Questionnaires were sent,to and a¡rswered by each of
the corporation's nonmanagement directors. At the

conclusion of its investigation the special litigation
committee sought and obtained *636 pertinent legal
advice from its special' counsel. ïhe rselection of
appropriate investigative methods must always turn
on the nature and.characteristics of, the particular
subject being investigated, but we find nothing in
this record that reqgires a trial of any material issue

of fact concerning the sufficiency or appropriateness
of the procedures chosen by this special litigation
committee. Nor is there ànything in. this record to
raise a triable issue of fact as to the good-faith'
pursuit of its exarnination by that committee.

[15] Finally, there should be a word as to the

contention advanced by the intervenor that summary
judgment should at least be withheld until there has

been opporfunify {"i1004 fqr disclosure. We note
preliminarily as a matter of procedure that there was

no application at Special Term for any such relief
nor is there in the record any'opposing affidavit
from which it appears that essential facts'may exist
which could be obtainád by disclosure (CPLR 3212,
suM; (Ð). It is also significanr that neither in his
brief nor on oral argument did rilallenstein identify
any particulars as to which he desires discovery
relating to the disinterestedness of the members of
the special litigation cornnÍttee or to; the procedures
followed by that committee. To speculate that
something might be caught on a fishing expedition
provides no basis to postpone decision on the

summary judgment motions under the authority of
CPLR 3212 (subd. (Ð). The disclosure proposed and

described by Wallenstein on oral argument would go

only to particulars as to the,. results of the

committee's investigation and ívork, the factors
bearing on its substantive decision not to prosecute

the derivative actions and the factual aspects of the

underlying first-tier activities 'of defendants all
matters falling within the ambit of the business
judgment doctrine and thus excluded from judicial
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. scrutny

For the reasons stated the order of the Appellate
Division should be modified, with costs to.

defendants, by reversing so much thereof as reversed
the order of Supreme Court, and, as so modified,
affirmed.

COOKE, Chief Judge (dissenting).

There should be an affirmance for the reasons set
forth in the excellent analysis of M¡. Justice James
D. Hopkins who wrote for a unanimous Appellate
Division. In response to the majority opinion, a few
remarks are added.

True, the "business judgment rule" is potentially
applicable *637 in these circumstances. But this case
differs markedly from the typical situation in which
that rule would be invoked. Here, the alleged
wrongdoers are directors of the corporation. Of
course, it would be most inappropriate to allow these
interested directors to vote to preclude a
shareholder's suit and thereby insulate themselves
from liability (see Koral v. Savory, lnc., 276 N.Y.
215, 217-218, 11 N.E.2d 883, 885; see, alsq,
United Copper Co. v. Amalgamated Copper Co.,
244 V.S. 261, 263,37 S.Ct. 509, 6l L.Ed. 1il9).
Hence, the lawsuit should be terminated only if a
sufficient number of disinterested directors (cf.
Business Corporation Law, s 713; Rapoport v._.
Schneider, 29 N.Y.2d 396, 402,328 N.Y.S.2d 431,
436, 278 N.E.2d &2, &5), in this case rhe special
litigation committee, rendered a good faith, il

'unprejudiced exercise of judgment' ", determining
that maintenance of the action would not be in the
best interests of the corporation (see Koral v.
Savory, Inc., supra, 276 N.Y. atp.2l7,1l N.E.2d
atp.885).

*rc{'931 Since the continuation of the suit is
dependent, in large measure, upon the motives and
actions of the defendants and the special litigation
committee, and since knowledge of these matters "is
peculiarly in the possession of the defendants
themselves", summary judgment should not be
granted prior to disclosure proceedings (Terranova
v. Emil, 20 N.Y.2d 493, 496-497, 285 N.Y.S.2d
51, 54, 231 N.E.2d 753,755). That the inrervenor
has not proposed potentially fruitful areas for
disclosure should not, contrary to the majority
holding, be determinative (see Udoff v. Zipf, 44
N.Y.2d 117, t22, 4M N.y.S.2d 332, 334, 375
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N.E.2d 392, 394). It is precisely because certi
defendants and the members of the committee are
possessed of exclusive knowledge of the facts that
the intervenor is now unable to suggest the possible
avenues which might successfully be pursued upon
pretrial disclosure. And it is for this reason that we
have formulated a rule precluding a grant of
summary judgment where the case is likely to turn
on "knowledge in the possession of the" moving
party (e. g., Udoff v. Zipf,44 N.Y.2d 117, 122,
404 N.Y.S.2d 332, 334, 375 N.E.2d 392, 394,
Supra; Terranova v. Emil, supra, 20 N.Y.2d at p.
497,285 N.Y.S.2d at p. 53, 231 N.E.2d 753,755;
4 Weinstein-Korn-Miller, N.Y.Civ.Prac., par.
3212.18). No reason can be discerned for denying
application of that rule at this early stage in these
obvious circumstances. The result of the majority
ruling is to place the intervenor in a classic
"Calch-2?" sifuation, denying him disclosure
because he has not come forwa¡d with **1ü)5 facts
facts which by their very nature are discernible only
after disclosure.

In sum, to deny the intervenor an opporfunity for
pretrial disclosure is to mistakenly group this ce
with the typical case involving the business *6¡-
judgment rule. Since the business judgment rule is
only conditionally applicable here, and since certain
defendants as well as the members of the special
litigation committee have the sole knowledge of the
facts upon which its applicability turns, sunmary
judgment should be withheld pending disclosure
proceedings. The result reached by the majority not
only effectively dilutes the substantive rule of law at
issue, but may also render corporate directors
largely unaccountaõle to the shareholders whose
business they are elected to govern.

JASEN, WACHTLER, FUCHSBERG
MEYER, JJ., concur with JONES, J.

and

COOKE, C. J., dissents and vores to affirm in a

separate opinion.

GABRIELLI, J., taking no part.

Order modified, with costs to defendants, in
accordance with the opinion .herein and, as so

modified, affirmed. Question certified answered i-
the negative.

END OF DOCUMENT
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United States District Court, N.D. Illinois

In Te BRAND NAME.PRESCRIPTION DRUGS
ANTITRUST LITIGATION

This Document Relates to: ALL CASES

No. 94 C 897.

April4, 1996.

MEMORANDUM OPINION

KOCORAS, District Judge:

*1 On February 15, 1996, this court preliminarily
approved partial settlements berween ,the Class
Plaintiffs arË many.of the Manufacturer Defendants
(collectively, the t'settling. defendantsl'). IFNIl
Notice to the Class Plaintiffs was thereafter
.effectuated, ,and Class Plaintiffs were given the
opporrunity formally to state ,their objections in
written form and/or via a fairness hearing which
convened befo¡e the court on March T7, 1996. After
careful examination of the proposed pafial'
settlements and the submined objections, we reject
the settlements for,the reasons stated below.

.:., .. ,DISCUSSION

In evaluating the, propriety of a class action
settlement, a district court,must determine whether
the proposed settlement is "lawful, fair, reasonable,
and adequate." See E.E.O.C. v. Hiram Walker &
Sons, Inc.,768F.2d 884, 889 (7th Cir. 1985), cert.
denied,,478 U.S. 1004 (1986); Gautreaux v. Pierce,
690 F.zd 616, 63I (7th Cir. 1982). When making
this "fairness" determination, several factors warrant
consideration. These include: a comparison of 'the
strengths of the plaintiffs' case,versus the amount of
the settlement offer; the likely complexity, length,
and expense of the litigation; ,;the amount of
opposition to the settlement among affected parties;
the opinion of competent counsel; and the stage of
the proceedings and the amount of discovery already
undertaken at the time:of settlement. Hiram Walker,
768 F.zd.at 889. Unless the settlement is unfair,
unreasonable, or inadequate,,the district court may
not deny approval. 1d.

The present litigation involves a plaintiff class
consisting of tens of thousands of retail pharmacies,
ranging in size from individual, small pharmacies to
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large,' multi-state chains. These plaintiffs have
charged ,virnrally all of the leading manufacturers
and wholesalers of brand , name prescription drugs
with participation in a massive' price-fixing
conspiracy in violation of section I of the Sherman
Act, 15 U.S,C. $ l' The magnitude of this multi-
district antitrust-litigation is enormous, as is irs

complexity. To date, the litigation has progressed
through exhaustive discovery and numerous motions.
A tentative trial date on the Sherman Act claims has

been set for May 1996.

According to the Class Plaintiffs, 3,371
communications criticizing the Settlements have
been .received. These communications, reportedly
represent approximately seven percent of the notices
mailed. The settling parties note that most of,the
objections appear to be 'lboilerplate" ,and are in a

form solicited ,by trade associations such as the
National Association of Retail Druggists ('NARD')
and the Pharmacy Freedom Fund ("PFF"). Given
the massive effort, undertaken by the opponents of ,

the settlements to solicit objections, the settling
parties attest that the number of objections recorded
is remarkably low. Nevertheless, several recurrent
themes emerge from the submitted objections, the''r rnost pervasive of which will be addressed below.

' While we reject nearly all of the plaintiffs' primary
objections, we believe that" under,the circumstances
here ,presented and given the:.spirit of the relief
originally sought, the absence of any statement as to
how the defendants' behavior must be reevaluated
renders the proposed setdlements unacceptable.

A. The Scope,of the Release

*2 Paragraph l5 of the proposed settlements
includes a general release, whereby the settling
defendants are released from further pursuit of the

Class Plaintiffs' existing Sherman Act claims, as

well as 'iwithout limitation, claims which have been
asserted or could have been asserted in any litigation
against the Released Parties or any one of them, or
which arise under or,relate to any federal or state

antitrust, unfair competition, unfair practices, price
discrimination, unitary pricing or tráde practice law,
or otler law or regulation, or cornmon law,
including, without limitation, the Sherman Antitrust
Act, 15 U.S.C. $ I et seq. and the Robinson-Patman
Act, 15 U.S.C. $ l3(a) et seq..... Each member of
the class hereby covenants and agrees that it shall
not, hereafter, seek to establish liability against any
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Released Party based, in whole or in part, upon any
of the Released Claims." Settlement Agreement at Jl
15. The scope of this release, which, in addition to
extinguishing the Sherman Act claims, relinquishes
any further claims which the class may have had
under the Robinson-Patman Act or state law, forms
the basis for numerous objections by class members.
Although we sympathize with the plight of the
objectors, we nevertheless cannot agree that the
scope of the release is here improper.

For the settling defendants, the essential element of
the Settlement Agreement is the release of all
claims, asserted and unasserted, which arise out of
the pricing practices that have been the subject of
this class action. This includes Robinson-Patman
claims. It may also include state law claims. Such
releases have been found to be "reasonable and
customary, and without them settlement of large
antitrust actions would not be desirable ." In re
Corrugated Container Antittust Lit., 643 F.2d 195,
222 (5rh Cir. l98l), cefl. denied, 456 U.S. 998
(1982). See McDermott, Inc. v. AmClyde, l14 S.Cr.
1461, 1467 (U.S. 1994) (noting that defendanrs have
no.incentive to settle unless settlement precludes the
possibility of further liability).

Objecting class members argue that a class release
can be no broader than the scope of issue or claim
preclusion that would result from a judgment on the
merits. The objectors conclude that because a trial of- .

Sherman Act claims might not be res judicata with
respect to the Robinson-Patman claims, release of
the latter is inappropriate. Such a conclusion,
however, runs afoul of Seventh Circuit caselaw. S¿¿
Richards Lumber and Supply Co. v. United States
Gypsum, 545 F.2d 18,20-21 (7th Cir. 1976), cen.
denied, 430 U.S. 915 (1977) (rejecting conrenrion
that class settlement release cannot constifutionally
release claims beyond those that would be barred by
res judicata); Panerson v. Stovall, 528 F.2d 108,
110 n.2 (7th Cir. 1976) (affirming approval of class
action settlement releasing all claims which could
have been alleged by any class member by reason of
or in connection with any matter or fact set forth or
referred to in the class action complaint); see also
Oswald v. McGarr, 620 F.zd 1190, ll98 (7th Cir.
1980) ("Ult is entirely proper for the offer to include
a release for claims not yet adjudicated. A settlement
offer is a compromise and may include release of
claims not before the Court"). Were the objectors
here correct, rather than finding repose in
settlements, settling defendants would face new and
widespread litigation based on the same course of
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conduct. Under such circumstances, settlemei-
negotiations would simply not ensue.

*3 In any case, the breadth of the settlement's
release is not beyond the class' authority. As a

matter of law, where absent class members are
accorded due process and are adequately
represented, they are bound by the resulting class
action judgment. See, e.9., Phillips Petroleum v.
Shutts, 472U.5.806, 808, 811-12 (1985). Adequate
representation requires that the named plaintiffs must
"be part of the class and possess the same interest
and suffer the same injury as the class members,"
General Tel. Co. of the Southwest v. Falcon, 45'7

U.S. 147, 156 (1982), so "thar the inrerests of the
class members will be fairly and adequately
protected in their absence." Id. at 157 n.13. Here, it
is not contested that each member of the class could
have asserted a Robinson-Patman claim. Indeed, the
same factual predicate-- differential pricing-- was
employed in the conspiracy claims alleged by the
class. Because the interests of the objecting class
members mirror the interests of the named plaintiffs
in this respect, the release of all claims wás within
the authority of the class representatives and was n
therefore inappropriate.

B. The Oppornrnity to Opt-Out

Related to the scope of the negotiared release is the
assertion that objectors should be afforded a second
oppormnity to opt out of the class, given that .the

class notice did not inform the Class Plaintiffs that
they had Robinson-Patman claims which might be
settled if they remained in the class. The objectors
attest that due prciõess requires a second opt-out
period. We disagree. As the Ninth Circuit observed
in fficers For Justice v. Civil Service Com'n, 688
F.2d 615, 634-35 (9th Cir. 1982), cen. denied, 459
u.s. l2l7 (r983):

[W]e have found no aurhority of any kind
suggesting that due process requires that members
of a Rule 23(bX3) class be given a second chance
to opt out. We think it does not. [Objectors']
rights are protected by the mechanism provided in
the rule: approval by the district court afler notice
to the class and a fairness hearing at which
dissenters can voice their objections, and the
availability of review on appeal. Moreover, to hold
that due process requires a second opportuniry
opt out afier the terms of Íhe seÍtlement have been
disclosed to the class would impede the sefilement
process so favored in the law.
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.fficers For Justice v. Civil Service Com'n, 688 ï

F.2d 615, 634-35 (9th Cir. 1982), cen. denied, 459
U.S. 1217 (1983); see also Wright, Miller, Kane
Federal Practice and Procedure: Civil 2d, fi 1797 at
p. 376 ("Since plaintiff was given notice and an

opporrunity to opt out at an earlier stage due process

does not require that a second oppornnity be given
after the settlement terrns are disclosed. At that point
the parties' interests are protected by the Rule 23(e)
requirements of court approval of the settlement with
notice and a fairness hearing at which dissenters can

voice their objections").

The Notice of Class Determination approved by this
court complied fully with the requirements of Rule
23 of the Federal Rules of Civil hocedure. The
class notice described the claim asserted, advised

class members of their right to opt-out of the class,

informed them that if they remained class members
they would be bound by this court's rulings and
judgments, informed them that they were entitled to
enter an appearance through their own counsel, and

told them that the pleadings and other records in the
case were available for examination.

*4 At the time the Notice of Class Determination.
was disseminated there were no settlements or
releases, proposed or otherwise, to be disclosed.
Neither Rule 23 nor due process requires that the

objectors now be afforded a second oppornrnity to
opt out simply because they now oppose settlements -"
which did not exist at the time the original Notice of
Class Determination was disseminated.

As we have previously observed, "Class notice is
not intended to serve as a complete source of
,information as to each and every alternative a class

member may have in pursuing any potential claim
against named defendants," Mem. Op., Nov. 12,

1995, at 3. Further discussion concerning the
possible consequences of a decision whether to opt
out is appropriately left to "the marketplace of
ideas." Tr. ofProceedings, Feb.2, 1995, at 2l.The
fact that plaintiffs representing 14,400 stores
(including 3,200 independents) opted out of the class
and filed suits containing Robinson-Patman claims
exemplifies the effectiveness of such an approach.
See Phillips Petroleum Co. v. Shutts, 472U.5.797,
813 (1985) (presence of 3,400 opt outs indicates that
opt-out procedures were effective). Due process

demands only that the class be given notice of the

settlement and an oppornrnity to be heard. Fed. R.
Civ. P. 23(d), (e). Where these objectives are
satisfied, due process does not warrant a second
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chance to opt-out of the plaintiff class. [FN2]

C. The Adequacy of the Cash Settlement

The proposed partial settlements involve a cash

amount equal to $408 million. This figure represents
a total five times the largest settlement in any
antitrust class action not preceded by a prior
governmental investigation and represents only
sevenfy-five percent of the class purchases for which
the class seeks damages. [FN3] Relying on a report
filed in the opt out plaintiffs' cases describing
alleged damages sustained by opt out Robinson-
Patman plaintiffs, the objectors argue that the class'
damages are in the range of $23-32 billion, before
trebling. Based upon the Class Plaintiffs' experts'
reports, class counsel have estimated $6 billion in
potential class damages stemming from the settling
defendants. Such well-founded or ill-founded
estimates alone, however, do not warrillt the
conclusion that the M08 million proposed by the
settlements is inadequate. Whether a jury would
return a verdict remotely close to the asserted
overcharges is far from certain, as is whether a

multi-billion dollar judgment would ultimately be

sustained on appeal. See EEOC v. Hiram Walker &
Sons, Inc.,768F.2d 884, 890 (7th Cir. 1985), cen.
denied, 478 U.S. 1004 (1986) ("the parties to a

settlement will not be hea¡d to complain that the

relief afforded is substantially less than what they
would have received frorn-a successful resolution
after trial"). Although the $408 million assessed in
the proposed partial settlement is significantly
smaller than the plaintiffs' own estimated assessment

of damages, the amounJ remains sufficiently large to
\ryarranf attention. That this is true is reflected by the
Federal Trade Commission's ('F*IC") recent
announcement that the FTC is conducting an

investigation into drug industry pricing. Twenty-two
drug manufacturers have been targeted by the
investigation, most of whom are defendants in the
present litigation. The $408 million involved in the

proposed partial settlements is not inadequate.

D. The Foundation

*5 Paragraph 12 of the proposed partial settlement
provides that five percent of the, settlement funds
shall be set aside for the establishment and operation
of a not-for-profit Foundation. The objectors
maintain that the creation of such a Foundation,
which may not engage in litigation or lobbying
activities, is virtually worthless, We do not agree.
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. The asserted purpose of the Foundation is to ',
advance the competitive position of retail pharmacies
in the brand name prescription drug marketplace.
The composition of the board and the Foundation's
activities will be subject to court approval and
supervision. As set forth by the settling parties, the
Foundation advances several goals common to the
Class Plaintiffs. For example, one goal of the
Foundation might be to assisr retail pharmacies in
developing market share and cognitive services
programs with a view toward generating lower
pricing and improving the competitive position of
retail pharmacies in the market place. The
Foundation might also monitor industry pricing of
brand name prescription drugs for purposes of
developing materials that could be used in furure
litigation or for obtai¡ing favorable legislation.

For purposes designed to assist the class, a court
may set aside a portion of the settlement proceeds in
order to maximize the beneficial impact of a
settlement fund on the needs of a class. An allocation
for such purposes as the Foundation here proposed is
not improper.

E. Confidentiality Restrictions on Discovery
Materials

The objectors maintain that the settlements impose
extraordinary confidentiality restrictions on
discovery materials which could hinder future drug - .

pricing litigation. Although the settlemenrs do
provide for the return or destruction of sensitive
materials, these proclamations merely comport with
an earlier protective order entered by this court. On
May 26, 1994, in order to facilitate discovery, this
court entered a protective order extending
confidential treatment for commercially sensitive
documents and information produced by the
defendants. See Pretrial Order No. 4 and Revised
Pretrial Order No. 4. The proposed settlements
operate in accordance with earlier court directives,
and provide assurances to the defendants that
privileged information will nor be made public
following resolution. Any objection as to the
disposition of documents must be rejected.

F. Allocation of rhe Settlemenr

The settlements do not set forth any plan or formula
for allocation of settlement proceeds. Although the
objectors maintain that such an allocation plan is
necessary to evaluate the fairness of the partial
settlements, we disagree. As was noted in ^In re
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Washington Public Power Supply System Securitit
Lirigation, 1988 WL 158947, [1989 Transfer Binder]
Fed. Sec. L. Rep. (CCH) 1[ 94,326 at 92,t43 (W.D.
Wash. 1988):

Deferral of allocation decisions is routinely
followed in partial settlements where the
appropriate allocation among class members can
best be determined when further settlements have
been achieved or the litigation is completely
resolved.

*6 In re Washington Public Power Supply System
Securities Litigation, ttl989 Transfer Binderl Fed.
Sec. L. Rep. (CCH) 1[ 94,326 at 92,143 (W.D.
Wash. 1988). We agree with the ÏVashington court's
assessment. The overall fairness of the partial
settlements does not hinge upon a preliminary
analysis of the precise manner in which the proceeds
of a settlement are to be distributed or the amount
which counsel will ultimately collect in fees. Such
matters may be more readily examined after further
resolution.

G. The Necessity of Injunctive Relief

The most substantial objection to the settlemenrs,
and that which ultimately determines their fate,
involves the absence of an injunction or other
provision eliminating the two-tiered sysrem of
pricing pharmaceutical drugs. Many Class Plaintiffs
object to the continued tnaintenance of discounts to
managed care entities and argue that such practices
unfairly prevent Plaintiffs from competing with those
entities. The plaintiffs seek what they describe as a
level playing field. They mainrain thar wirhour some
change, in the two-flered pricing system, especially
when compared to the modest per store recovery
which the cash settlements provide, rhe settlements
fail to accomplish the essential goal of the lawsuit.
The druggists who appeared at the March 27, 1996
hearing proffered this view without exception-- and
often with great passion

Because consideration of whether final approval
should be given to the settlements comes at a time
when discovery has been completed and after
substantial briefing and oral arguments on motions
for summary judgment, the Cour.t,.has the benefit of
a complete evidentiary record to guide its decision.
The defendants assert that the discounts afforded
managed care entities are based on their ability to
affect market share, an ability which the retail
pharmacies purportedly do not possess. The
plaintiffs maintain that such discounrs are violative
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of the Sherman Act and likewise assert that the
plaintiffs' ability to affect market share has been

foreclosed by the actions of the defendants. Not
surprisingly, evidence exists in support of each

side's position.

There is substantial evidence that managed care
providers possess considerable influence over the
prescribing decision, and a manufacturer's failure to
discount may result in the elimination of its products

from the managed care formularies designed to
influence that prescribing decision. Accordingly, the

manufacturer's discounting decision in these cases is

often a response to competitive pressures and

reflects the epitome of a competitive system. As a

matter of law, there is nothing improper about
discounting the costs of pharmaceutical drugs to a

---purchaser for the purpose of receiving or
maintaining that customer's business. And.nothing in
the law requires the manufacturer to provide a

similar discount to a customer without a similar
ability to affect market share.

On the other hand, there is evidence in this record
that the refusal to discount is sometimes based on the

status of the purchaser a¡d irrespective of that
purchaser's ability to affect market share. In these

circumstances, the retail pharmacy is denied the
opportunity to demonstrate an ability to show its
affect on the ma¡ket and, accordingly, denied the
opportunity to compete effectively in the market
place with managed care providers. The denial of
the discount in these circumstances is not only
manifestly unfair, but it is also illegal.

*7 l/hat many plaintiffs really seek-- a one price
policy for themselves and managed care-- is not
legally attainable in this or any other court. Any
injunction or requirement along these lines would
discourage competition, .:not enhance it. What the
plaintiffs are entitled to, however, is the opportunity
to earn the same or similar discounts upon a showing
that the plaintiffs possess the s¿une or similar
abilities to affect market share as purchasers
receiving discounts for those reasons.

As indicated above, we believe the settlement
amount committed to by-the defendants will surely
counsel deterrence. The recent announcement of an

FTC investigation into drug industry pricing
evidences this fact, as do recent, limited instances
where discounts have been afforded to retailers.
Conspicuously, however, no commitment exists on
the part of the settling defendants to bring about the
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fairness in opporrunity which we believe the law
requires and, as asserted by the objectors, forms the
ultimate purpose for the plaintiffs' lawsuit. In
unadorned form, we believe the following
commitments on the part of the settling defendants to
be entirely appropriate:

l. That a manufacturer shall not refuse to discount
its goods based solely on the status of the buying
entity; and

2. To the extent that retail pharmacies and retail
buying groups can demonstrate an abiliry to affect
market share in the same or similar manner in
which managed care entities are able, retailers will
be entitled to the same types of discounts given to
managed care entities for this reason.

Although we do not believe that the plaintiffs are
legally entitled to more than this with respect to
pricing practices, we do not believe they are antitled
to less. The absence of this or any other commitment
with respect to future discount practices renders the
settlements less than fair, reasonable, and adequate,
and dooms them accordingly. Thus, even though we
believe most of the objections to the settlements are.
without merit, the failure of the settling parties to
provide, in any way, for the future pricing practices
of the settling defendants is of such sufficient
magnitude as to preclude approval by this court.

CONCLUSION

For the reasons stated above, the seftlements
reached between the Class Plaintiffs and the Senling
Defendants are not approved.

FNl. The sãtding defendants include Abbon
l¿boratories, American Cyanamid Company,
American Home Products Corporation, Bristol-
Myers Squibb Company, Burroughs Wellcome
Co. (now merged into Glaxo Wellcome Inc.),
Ciba-Geigy Corporation, EIi Lilly and Company,
Glaxo Inc. (now merged into Glaxo \ilellcome

Inc.), Knoll Pharmaceutical Company, Merck &
Co., Inc., Wtzer Inc., Schering-Plough

Corporation, SmithKline Beecham Corporation,
lVarner-Lambert Company, and Zeneca lnc.

FN2. The notion that class members were
unaware of other possible ,claims or available
options defies logic. Over the course of the

litigation, Class Plaintiffs were barraged with. an

assortment of mailings by class counsel,
soliciutions by the Robinson-Patman attorneys,
and anicles scattered throughout trade magazines
and the national press- all of which provided the
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plaintiffs with valuable information concerning the 
"litigation.

FN3. The remaining twenty-five percent are
anribuøble to the non- settling defendanß. As to
these defendants, the Class Plaintiffs' Sherman
Act cases remain undisrurbed.

END OF DOCUMENT
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United States Court of Appeals,
Fifth Circuit.

In Te CORRUGATED CONTAINER ANTITRUST
LITIGATION.

ADAMS EXTRACT CO., et al., Plaintiffs-
Appellees,

Great Northern Packaging Corp., et al., CFS
Continental, Inc., et al.,

Rossville Packing Co., et al., Andre-Boudin
Bakeries, Inc., et al., Townhouse

Furniture, et al., Denver Meat Co., et al., Carron
Manufacn¡ring Co., Ilikon

Corp., Winek Golf Supply Co., Inc., Plaintiffs-
Appellants-Appellees,

PLEASURE HOURS, INC., et al., St. Joe Paper
Co., The Continental Group,

Olinkraft, Inc., Container Corporation of America,
The Chesapeake Corporation

of Virginia, Owens-Illinois, Inc., MacMillan
Bloedel, Inc., Inland Container

Corp., Menasha Corp., U. S. Corrugated Fibre-Box
Co., Stone Container Corp.,

Defendants- Appellants-Appellees.
IN Te CORRUGATED CONTAINER ANTITRUST

LITIGATION.
ADAMS EXTRACT CO., et al., Plaintiffs-

Appellees,
CFS Continental, Inc., et al., Townhouse Furniture,

et al., Rossville Packing
Co., et al., Denver Meat Co., et al., Carron

Manufacturing Co:, Andre-Boudin
Bakeries, Inc., Ilikon Corp., Great Northern

Packaging Corp., et al.,
Plaintiffs-Appellants-Appellees,

Pleasure Hours, Inc., et al., London Dry Ltd., et
al., Plaintiffs- Objectors-

Appellants-Appellees,

The CHESAPEAKE CORPORATION OF
VIRGINIA, et al., Stone Container Corp.,

Defendants-Appellants-Appellees.

Nos. 80-1018 and 80-1103

April 3, l98l

The United States District Court for the Soufhern
District of Texas at Houston, John V. Singleton, Jr.,
Chief Judge, approved sertlemenrs in class acrions
brought under the Clayton Acr, and appeal was
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brought by objectors. The Court of Appeals, Tjoflat,
Circuit Judge, held that: (l) plaintiff negoriators
were not shown to have had conflicts of interest
which would render them inadequate representatives
of subclasses; (2) lack of presetrlemenr discovery
does not alone invalidate settlements; (3) District
Court had power to approve settlements releasing
defendants from federal and state claims, though
state claims were, not pending in federal District
Court; (4) alleged defects in notice to subclasses did
not invalidate settlement; and (5) settlements were
properly considered for approval prior to judicial
resolution of issue whether nonsettling defendant had
right to bring contribution action against settling
defendants.

Remanded with instructions

West Headnotes

[] Compromise and Settlement @=57
89k57

(Formerly 1704k1699)

[i] Federal Courts @753
1708k753

District court in passing upon proposed class action
settlement must determine whether settlement is fair,
adequate and reasonable, and appellate function is
limited one, especially in light of strong judicial
policy favoring settlement of disputes. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A.

[2] Compromise and Senlement æ64
89k64

(Formerly l70Akl699)

Even if subclasses had significantly diverging
interests so that attorney could not adequately
represent all interests throughout litigation,
settlements are not necessarily void, but, rather,
even irregular settlement negotiations may form
basis for judicially acceptable class action settlement
if record clearly indicates that representation of class
during negotiations was adequate a4d that settlement
itself is fair. Fed.Rules Civ.Proc. Rule 23(e), 28
U.S.C.A.

[3] Federal Civil hocedure Þ165
170Ak165

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works

16di-000724



643 F.2d 195
(Cite as: 643 F.2d 195)

.So long as all class members are united in asserting ,
corunon right, such as achieving maximum possible
recovery for class, class interests are not
antagonistic for representation purposes. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A.

[4] Compromise and Settlement @64
89kø

(Formerly 1704k1699)

Neither subclass in class action succeeded in
showing that asserted inadequacy of settlements
resulted from tradeoff of rights of one subclass in
order to realize interests of the other. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A.

[5] Federal Civil Procedure €= 176
r70Akl76

Where there was no suggéstion that steering
committee consciously embarked on course of
negotiating discounted settlements with defendants in
class actions only if market shares of such
defendants were disproportionately large with
respect to corrugated sheets as opposed to corrugated
containers or that committee attempted to negotiate
early, heavily discounted settlements for both such
subclasses but confined benef,rts of later, more
valuable settlements to container class, but, rather,
settlement with defendant which was nation's third
largest manufacfurer of corrugated sheets was only -
first settlement in committee's strategy of demanding
successively higher payments for each settlement, no
prejudice to sheet subclass from unified
representation was shown, particularly where it was
believed that all defendants would be jointly and
severally liable for all damages. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A.

[6] Compromise and Settlement @64
89ktr

(Formerly l70Akl699)

In class action wherein container subclass resumed
settlement talks but sheet subclass did not,
apparently deciding to seek further economic data
first, and defendants were reluctant to settle at
substantial dollar amounts for release covering only
one subclass, approach of container's subclass to
settlement, by negotiating for portion of each
settlement to be set aside for sheet plant subclass but
only in event sheet plants applied to participate in
such particular settlements and whereby if sheet
plants decided not to parricipate entire amount paid
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by each settling defendant would inure to exclusivt
benefit of container purchasers was not objectionable
on grounds asserted. Fed.Rules Civ.Proc. Rule
23(e), 28 U.S.C.A.

[7] Monopolies G=25(1)
265k2s(t)

On record, discovery requests in antitrust suit were
irrelevant, and district court \¡/as acting within its
discretion in denying them. Clayton Act, g 4, 15

u.s.c.A. $ 15.

[8] Compromise and Settlement G:"64
89k64

(Formerly 1704k1699)

In view of fact that, notwithstanding status of
discovery, plaintiffs' negotiators in class action had
access to plethora of information regarding facrs of
their case, formal discovery was not necessary ticket
to bargaining table, and even if there was imbalance
of information between defendants and plaintiffs,
settlements rù/ere not necessarily thereby invalidated,
but, rather, if terms of settlement were fair, cour'
could reasonably conclude that counsel performe,,
adequately. Fed.Rules Civ.Proc. Rule 23(e), 28
u.s.c.A.

[9] Compromise and Settlement @57
89k57

(Formerly l70Akl699)

District court's most important function in reviewing
compromises of class actions is its consideration of
settlement terms, and-if terms themselves are fair,
reasonable and adequate, it matters not whether
another team of negotiators might have accomplished
better settlement. Fed.Rules Civ.Proc. Rule 23(e),
28 U.S.C.A.

[0] Compromise and Settlement @56.t
89k56.1

(Formerly 89k56, 1704k1699)

On proposal of settlement in class action case,
settlement terms should be compared with likely
rewards class would have received following
successful trial, a¡d district court must balance
strength of case for plaintiffs against amount offerr
in settlement, and thus district court should fir.,
evaluate likelihood that plaintiffs would prevail at

trial, then establish range of possible recovery and
then establish point on, or if appropriate, below,
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¡ange of possible recovery at which settlement is fair 
',..

dnd adequate. Fed.Rules Civ.Proc. Rule 23(e), 28

U.S.C,A.

[1 1]. Compromise and Settlement €-57
89k57

(Formerly l70Akl699)

.Evaluation of fairness of settlement of class action is
..not and cannot involve trial on the merits, but
district judge must undertake analysis of facts and

law relevant to proposed compromise and must
support his conclusions by memorandum, beyond
mere boiler-plate approval phrased in appropriate
language but unsupported by evaluation of facts or
analysis of the law, and this is so that appellate court
will have basis for judging exercise of trial judge's

, discretion. Fed.Rules Civ.Proc. Rule 23(e), 28

u.s.c.A.

[2] Compromise and Settlement €=58
89k58

(Formerly 1704k1699)

Where there are objectors to settlement of class

action, proponents can be expected to present.

evidence and arguments suggesting that setllements
are within range of reasonableness, and objectors
will do same for contrary position, and co¡rt can
generally fulfill its responsibilities by examining
settlements in light of objections raiséd and by -
setting forth on the record a reasoned response to
objections including findings of fact and conclusions
of law necessary to support response. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A.

"J131 Compromise and Senleme¡1 @:=S4
.89k64

- (Formerly 1704k1699)

When objectors to class action settlement in price-
fixing case seek to include years outside statute of
limitations in damage computation period, court
should evaluate fraudulent concealment ârgument
and should consider extra problems of proving price-
fixing conspiracy for longer period and additional
difficulties of proof in assessing damages. Clayton

:Act, g 4, 15 U.S.C,A. $ 15; Fed.Rules Civ.Proc.
Rule 23(e), 28 U.S.C.A.

[14] Compromise and Settlement @64
89kg

(Formerly 1704k1699)
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Even if offer to settle action for price-fixing was best

offer that defendants were willing to make, such fact
was not reason to approve otherwise inadequate

settlement, and court's cornment, that it perceived no

challenge to validity, or at least utility, of before-
and.after price comparison approach,based on excess

profits, as a means of estimating damages, was

insufficient to explain why such approach was found
more accurate than those of objectors' experts, who
p-egged damages at substantially higher .levels,

Clayton Act, $ 4, 15 U.S.C.A. $ 15; Fed.Rules
Civ.hoc. Rule 23(e), 28 U.S.C.A.

[5] Compromise and Settlement €=66. i
89k66.1

(Formerly 89k66, 1704k1699)

Use of special master in evaluating settlement in
particularly complicated cases was endorsed by
Court of Appeals on its questioning whether either
district judge or panel of Court of Appeals had
sufficient acumen in field of economics to consider,
unaided by objective independent expertise,
economic issues involved in Clayton Act suits at bar.
Clayton Act, $ 4, 15 U.S.C.A. $ 15; Fed.Rules'
Civ.Proc. Rule 23(e), 28 U.S.C.A.

[6] Compromise and Settlement æ64
89k64

(Formerly I70Akl699)

For purposes of passing- upon reasonableness of
proposed class action settlement, case in which
defendants have been acquitted has less settlement
value than one in which .convictions have been
obtained, and court's-iñferènce, from acquittal, that
ultimate success was by no means assured was

entirely proper. Clayton Act, $ 4, 15 U.S.C.A. $

15; Fed.Rules Civ.Proc. Rule 23(e), 28 U.S.C.A.

[7] Federal Courts @79i.1
l70Bk70l. I

(Formerly 1708k701)

Even if district court's relationship with civil and

criminal antitrust cases might have provided it with
knowledge about strength of plaintiffs' civil action,
such knowledge did not enable Court of Appeals to
review approval of settlement'îithout specific
findings, supported by information in record
presented to Court of Appeals. Clayton Act, $ 4, 15

U.S.C.A. $ l5; Fed.Rules Civ.Proc. Rule 23(e),28
U.S.C.A,
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. ü8J Compromise and Settleme¡1 @==Jf
89k57

(Formerly 1704k1699)

Federal district court in deciding if settlements in
class action are reasonable in light of necessary
determinations is not confined to mechanistic process
of comparing settlement to estimated recovery times
multiplier derived from likelihood of prevailing on
merits, but should be guided also by other facrors,
relevancy of which will vary from case to case,
including complexity, expense and likely duration of
litigation, reaction of class to settlement and stage of
proceedings, and, after court identifies such factors
and explains their relevance to settlement, court
should proceed to explain why it is either approving
or disapproving settlement. Fed.Rules Civ.Proc.
Rule 23(e), 28 U.S.C.A.

[9] Compromi-se and Settlement @56.1
89ks6.1

(Formerly 89k56, 1704k1699)

Virmally all class actions will resulr in long,
complex and expensive trials, and question for
district court in passing upon reasonableness of
settlement is whether likelihood of especially long
and complex trial is enough in particular case to
warrant substantial reduction in what class might
otherwise receive in settlement. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S,C.A

[20] Compromise and Settlement @:r53
89k58

(Formerly l70Akl699)

Great support for settlement of class action is factor
favoring approval by the court, but low level of
vociferous objection is not sufficient to sustain
court's approval without explanation. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A.

[21] Compromise and Settlement @71
89k71

(Formerly l70Akl699)

Overall list of flrndings may be sufficient for review
of approval of class action settlement when court has
made detailed and careful explanations as it
conducted its consideration of each factor affecting
its exercise of discretion, but findings alone are not
necessarily sufficient.

[22] Compromise and Settlement e;p71

(Formerly l70Akl699)

Ordinarily, individually negotiated settlement with
one of many defendants in class action should be
approved or disapproved as individual settlement and
not as part of package. Fed.Rules Civ.Proc. Rule
23(e), 28 U.S.C.A.

[23] Federal Courrs €=813
1708k813

It is not for Court of Appeats on review of districr
court's approval or disapproval of class action
settlement to exetcise discretion, but it is for Court
of Appeals, rather, to review exercise of discretion
by the district court. Fed.Rules Civ.Proc. Rule
23(e),28 U.S.C.A.

[24] Compromise and Settlemenr @:=56.1
89k56.1

(Formerly 89k56, 1704k1699)

When there are subclasses in class action, with each
subclass independently represented, allocatiol"
formula may be negotiated without each subclar
undertaking extensive analysis of its relative
damages if available evidence is, at time of
negotiations, insufficient to indicate need for it.
Fed.Rules Civ.Proc. Rule 23(e), 28 U.S.C.A.

[25] Compromise and Settlement @6a
89kg

(Formerly 1704k1699)

Where at time of,, 
-negotiations in class action

plaintiffs knew that all damages, both to sheet
customers and container customers, resulted from
common conspiracy, district court could reasonably
approve settlement treating sheet and container
purchasers in same fashion though sheet plants
apparently possessed documents suggesting that
overcharge for sheets might have been less than
overcharge for containers. Clayton Act, $ 4, 15

U.S.C.A. $ 15; Fed.Rules Civ.Proc. Rule 23(e),28
u.s.c.A.

[26] Compromise and Settlement @56.1
89k56. l

(Formerly 89k56, l70Akl699)

If adequacy of class action settlement rests on value
of one set of claims, distribution of settlement should
be weighed heavily in favor of plaintiffs whose
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çlaims comprise that set, though there might be 'd
circumstances in which such rule would not apply.
Fed.Rules Civ.Proc. Rule 23(e), 28 U.S.C.A.

[27] Compromise and Settlement @6a
89kø

ji,. (Formerly 1704k1699)

'If district court in approving class action settlement
,based its estimate of what pl4intiffs would recover
on value of post-1972 claims alone, and if district
court failed to provide reasoned expluration why
substantial portion of settlement money should be
distributed to plaintiffs in sarisfaction of their

:r;pre-1973 claims, distribution formula could not be
: approved. Fed.Rules Civ.Proc. Rule 23(e), 28
:.:u.s.c.A.

[28] Compromise and Settlement @6a
89k64

(Formerly 1704k1699)

In view of proper notification to class members,
court as part of settlement could release not only
those claims alleged in complaint and before court,
but also claims which could have been alleged by
reason of or in connection with any matter of fact set

forth or referred to in complaint, and district court
had power to release state claims even though,those
claims were not pending before it. Fed.Rules
Civ.Proc. Rule 23(e), 28 U.S.C.A

[29] Compromise and Settlement €=58
89k58

(Formerly 1704k1699)

:.,:iReleases from state claims, on approval of class
;.action settlement, are generally reasonable, and
,'objectors should point to any extraordinary facfors
rdictating different treatment. Fed:Rules Civ.Proc.
Rule 23(e), 28 U.S.C.A

[30] Compromise and Settlement Qp64
89k64

(Formerly 1704k1699)

[30] Federal Courrs €=701.1
ri:rl70Bk70l.l

(Formerly 1708k701)

Where record on appeal did not indicate whether
state-law objectors to proposed settlement in federal
district court submitted to latter court copy of state
court injunction forbidding state defendants to settle

Page l0

state claims as part of compromise of federal
actions, district court had no basis to . consider
relevance of such injunction to federal cotut's
approval of settlement, which included settlement of
state law claims not before federal district court, and
neither did Court of Appeals. Fed.Rules Civ.hoc.
Rule 23(e), 28 U.S.C.A.

[31] States @=a.1611¡
360k4.16(1)

(Formerly 360k4.16)

Nothing in Tenth Amendment or its accompanying
case law mandates judicial reluctance to enter state
antitrust alea, and Tenth Amendment did,not prevent
federal district court from approving settlements
releasing state claims, which were pending in state
court 'but not in federal court. U.S.C.A.Const.
Amend. 10; Fed.Rules Civ.Proc. Rule 23(e), 28
u.s.c.A.

[32] Federal Civil Proced¡¡s æ164
170Ak164

Where plaintiffs having state law claims pending in'
state court had opportunity, to opt out of class and
litigate their state claims in state court and, before
they were asked to opt out, knew that settlements

.,. comprising class members' state claims had been
negotiated, but plaintiffs wanted to parricipare in
class, sha¡e in fruits of , the class' settlement
negotiations and still be iree to litigate rheir state
claims, state law claimants accepted risk that they
would be precluded in federal district couñ from
pursuing state law claims, .and state claim claimants
could not complain thot class counsel was inadequate
for making, in effect, release of their state law
claims a condition for participation in the class.

[33] Federal Civil Procedure €::Þ179
r70Ak179

Notice to class members was not defective because
notice of class action was combined with notice of
proposed settlements, nor was any prejudice shown
from inclusion of claims form with notice, in view
of fact that claims form, on which class members
were asked to list their purchases,.flid not waive any
rights to object to settlemenr. Fed.Rules Civ.Proc.
Rules 23, 23(c)(2), (e), 28 U.S.C.A.

[34] Federal Civil Proced¡¡s O::a1799
l70Akl708
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.Where it was unlikely that smaller class members ;;,.

would have objected to settlement or opted out of
class on basis of unit recovery figures, and where
class members with large claims had sophistication
to estimate approximate amount they would secure
from settlements, district court did not abuse its
discretion by approving class action notice without
unit recovery figures, though notice would have
been better had it included information that some
class representatives thought settlements were
inadequate. Fed. Rules Civ.Proc. Rules 23,
23(c)(2), (e), 28 U.S.C.A.

[35] Federal Civil Procedu¡g €:1793
170Ak1708

District court acted within limits of discretion in
approving notice of proposed class action settlements
despite contention that notice should have
summarized opinions of sheet plant and state-law
objectors. Fed.Rules Civ.Proc. Rules 23, 23(c)(2),
(e),28 U.S.C.A.

[36] Compromise and Settlement O.3g
89k&

(Formerly l70Akl699)

District court was not required to delay approval of
settlements of class action until nonsettling
defendant's right of contribution was finally
resolved. Fed.Rules Civ.Proc. Rule 23(e), 28 -
U.S.C.A.

[37] Compromise and Settlement €:=66.1
89k66. I

(Formerly 89k66, 1704k1699)

District court's inherent power to manage class
action gives it discretion to decide when to review
adequacy of settlement, and court's most important
consideration in exercising such discretion is
whether proponents are ready to demonstrate that
settlement is fair, reasonable and adequate, and, if
they are, court should proceed to consider settlement
at early date, particularly when approval or
disapproval bears on interests of other parties
preparing for trial. Fed.Rules Civ.hoc. Rule 23(e),
28 U.S.C.A.

[38] Compromise and Settlement F56.1
89k56. I

(Formerly 89k56, l70Akl699)

Reason court is called on to review class action
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settlement is to protect rights of many absent clas
members who were not involved in negotiations
leading to settlement, and defendant who negotiates
settlement does not need court to act in fîduciary role
to protect its interest. Fed.Rules Civ.Proc. Rule
23(e), 28 U.S.C.A.
*200 Aram A. Hartunian, Marshall Patner,

Pressman & Hartunian, Chtd., Chicago, Ill.,
Michael Perrin, Wayne Fisher, Fisher, Rock &
Gallagher, Houston, Tex., for Great Northern
Packaging Corp.

Granvil L Specks, Perrj, Goldberg, Gary L.
Specks, Specks & Goldberg, Chicago, Ill., for CFS
Continental, Inc. et al.

Michael J. Freed, Joseph A. Ginsburg, Levin,
Ginsburg & Novoselsþ, Lawrence H. *201 Eiger,
Muchy, Shelist, Freed, Denenberg, Ament & Eiger,
Chicago, Ill., for Rossville Packaging Co., et al.

R. Clifford Potter, Dennis P.W. Johnson, Bell,
Boyd & Lloyd, Chicago, Ill., for Boise Cascade
Corp.

James B. Sloan, Michael P. Connelly, Sloan r..

Connelly, Chicago, Ill., for Ilikon Corp.

Phillip C. Goldstick, Goldstick & Smirh, Chicago,
Ill., for Wittek Golf Supply Co.

Fletcher H. Etheridge, Housron, Tex., for Alton
Box Board Co., et al.

Richard N. Carrell,-Houston, Tex., for St. Joe
Paper Co.

Bader & Bader, lVhite Plains, N. Y., for London
Dry Ltd. and Pleasure Hours, Inc., et al.

Guido Saveri, Saveri & Saveri, San Francisco,
Cal., for Andre-Boudin Bakeries, Inc. et al.

Ellis Sostrin, Sostrin & Walner, Chicago, Ill., for
Townhouse Furniture et al.

Robert H. Weir, San Jose, Cal., for Denver Meat
Co., et al.

Lawrence Walner, Chicago, Ill., læonard Barrac-
Barrack, Rodos & McMahon, Philadelphia, Pa., fc.,^

Carron Mfg. Co.

W. Donald McSweeney, Thomas P. Luning, Janet
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M. Koran, Schiff, Hardin & Waite, Chicago, Ill.,
for Continental Group, Inc.

C. Kenneth Shank, Jr., New York City, for
Olinkraft, Inc.

".;David E. Bennett, Chicago, Ill., for Container
Corp. of America.

,,Thomas G. Slater, Jr., Ray V. Hartwell, III,
Douglas W. Kenyon, Richmond, Va., John D.
Roady, Houston, Tex., for Chesapeake Corp. of Va.

John D. Roady, Lynda M. Jenkins, Hutcheson &
.Grundy, Houston, Tex., for Owens- Illinois, Inc.

',.MacDonald Flinn, New York City, for MacMillan
;rBloedel, Inc.

David T. Hedges, Jr., Houston, Tex., for Inland
Container Corp.

Stephen D. Susman, Susman & McGowan,
Houston, Tex., Vance K. Opperman, McGovern,
Opperman & Paquin, Minneapolis, Minn., Allen D.
Black, Fine, Kaplan and Black, Philadelphia, Pa.,.
Jerry S. Cohen, Kohn, Milstein & Cohen,
rJVashington, D,C.; H. Laddie Montague, Jr.,
Berger &. Montague, P.C., Philadelphia, Pâ.,
Charles D. Kipple, Saccomanno, Clegg, Martin &
Kipple; Houston, Tex., Kenton C. Granger,
Anderson, Granger, Nagels & Lastelic, Overland
Park, Kan., l¡well E. Sachnoff, Sachnoff,
Schrager, Jones, Weaver & Rubenstein, Ltd., Jack
Corinblit, Corinblit, Shapero &. Seltzer, Los
Angeles, CaI., Lawrence J. Hayes, Maun, G¡een,

;Hayes, Simon, Areø and Murray, St. Paul, Minn.,
::for Adams Extract Co., et al.

Henry L. King, Davis, Polk & Wardwell, New
York City, for International Paper Co.

William A. Stearns, Milwaukee, Wis., for Menasha
Corp.

David Bland, Houston, Tex., for U. S. Corrugated

:Fibre-Box Co.

Robert J. Malinak, Houston, Tex., Gottlieb &
Schwartz, Chicago, Ill., for Stone Container Corp.

John H. Morrison, Jeffery M. Cross, G. Christian
Kronberg, Kirkland & Ellis, Chicago, Ill., for
Weyerhaeuser Co.
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Thomas P. Hanrahan, Kirkland & Ellis, Chicago,
Ill., for Willamette Industries, Inc.

Michael H. King, Alexander R. Domanskis, E¡ic S.
Palles, Ross, Hardies, O'Keefe, Babcock &
Parsons, Chicago, Ill., for,Cons. Packaging Corp.

Kaèl B. Kennedy, Arthur W. Hahn, Lee Ann
Watson, Katten, Muchin, Gitles, Zavis, Pearl &
Galler, Chicago, Ill., for Interstate Container Corp.

Appeals from the United States District Court for
the Southern District of Texas.

*202 Before TJOFLAT, FAY and FRANK M
JOHNSON, Jr., Circuit Judges.

TJOFLAT, Circuit Judge

The appellate saga of the Corrugated Container
antitrust litigation continues. IFNIJ In this chapter,
we consider two district court orders approving
settlements between'plaintiff-class representatives
and twenty-four of the thirty-seven defendants.[FN2]'
The appellants in this appeal include two groups of
dissident plaintiffs who argue that the settlements are
invalid and must be set aside, and that even if they

',. are valid, the formula by which they ,¿¡'s ¡6 be
. distributed must be modified; a third group of
plaintiffs who ask us to void those parts of the
settlement that prevent them from pursuing state law
remedies based on the same operative facts that
underlie the settled federal claims; a fourth group of
plaintiffs (comprised of one of the first two groups
and the third group) who claim the notice informing
the class of the settlement was defective; and various
defendants who ask that we delay either approval of
the settlements or distribution of the settlement
proceeds tFN3l until there is final judicial
clarification of the rights of non-settling'defendants
to bring actions for contribution against the settling
defendants. tFN4l None of these arguments
persuades us that lhe settlements must be set aside or
modified; we are, however, in agreement with
certain objectors that the district court's findings are

insufficiently detâiled to allow us to determine
whether the district court abused.its discretion in
concluding that the terms of the séttlements, and the
plan to distribute the settlement proceeds to class

members, are fair, reasonable and adequate.[FN5J
'We therefore remand the case to the district court
for more detailed fìndings explaining its approval of
the settlements. We retain jurisdiction during this
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.limited remand

FNl. The district court proceedings have already
generated the following decisions: In Re
Comrgated Container Antitrust Litigation, 606
F.2d 319 (5th Cir. 1979) (appeal dismissed
without published opinion); In Re Corrugated
Antitrust Litigation, 6l I F.2d 86 (5th Cir. 1980);
In Re Comrgated Container Antitrust Litigation,
614F.2d 958 (5th Cir.), cert. denied, --- U.S. ----
, 101 S.Ct. 244,66 L.Ed.2d ll4 (1980); In Re

Comrgated Container Litigation, 620 F.2d 1086

(5th Cir. 1980).

FN2. Since the district court issued the orders
involved in this appeal, twelve more defendants
have settled. After this appeal was taken, the
remaining defendant proceeded to trial before a

jury and was found liable to plaintiffs.

FN3. Amounts paid toward the settlement have
been deposited in an escrow account pending

resolution of this appeal.

FN4. These settling defendants claim that in the
event they are held liable for contribution, they
çould rescind the settlement under the doctrine of
commercial frustration.

FN5. We find the court's findings on matters
other than the terms of the settlement adequate.
Thus, we are able to affirm the court's rejection of
settlement attacks premised upon attorney-',
conflicts of interest or the lack of presettlement

discovery.

I
The Facts

We begin with a description of this litigation's
general history. ln 1976, the government convened a

grand jury to investigate possible criminal antirrusr
violations occurring in the corrugated container
industry. Several purchasers of corrugated
coffainers and comrgated sheets subsequently filed
treble damages actions against thirty-seven
defendants under section 4 of the Clayton Act, 15

U.S.C. s 15 (1976). These cases, most of which
were class actions, were consolidated in the
Southern District of Texas in the fall of 1977. On
December 6, 1977, the District Court ordered the
formation of a plaintiffs' steering committee
consisting of thirteen of the lawyers for plaintiffs in
the consolidated actions. The district court order
vested the committee with broad authority to control
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the continuing conduct of plaintiffs' cases; thi
authority included the power to enter into settlement
discussions with interested defendants.

On January 25, 1978, the grand jury returned
indictments against fourteen of the defendants. The
indictments charged that these defendants (and

several individuals who had been employed by the
defendants) conspired to fix comrgated container and
sheet prices between 1960 and 1974.

In addition to the consolidated antitrust actions
described, a group of contai¡er purchasers filed a

state-law antitrust action in the Court of Common
Pleas for Spartanburg County, South Carolina. The
defendants in this action were also defendants in the
consolidated cases. The state-court plaintiffs in these
actions resisted efforts to remove their case to
federal court, where it would have been transferred
to the Southern District of Texas for consolidation.
After successfully resisting removal, the plaintiffs
moved the South Carolina court to enjoin the
defendants from entering a settlement *203 with the
federal plaintiffs that released the South Carolina
claims. This motion was granted

In March 1978, plaintiffs in forty of the pending
consolidated cases filed a single complaint (in the
suit now before us) on behalf of all purchasers of
corrugated container and sheet products. Soon
thereafter, a motion for certification of a class was
filed. The motion had not been ruled upon when, on
July 28, 1978, Great Northern Packaging
Corporation (Great Northern) and Huron Packaging
Corporation (Huron), purchasers of sheets, filed a

separate antitrust claSs action in the United States
District Court for the Southern District of Texas
against the defendants named in 'the unified class
action. The plaintiff class in this new suit, however,
was defrnitionally limited to sheet plants, that is,
sheet purchasers who fabricate containers from their
purchases. According to Great Northern and Huron,
container purchasers rather than sheet plants had
filed, and were prosecuting, the earlier consolidated
actions.

Here we digress to consider the differences between
the two purported classes. To do this, we must first
look at the corrugated container,íírdustry, There are
three steps in the manufacture of corrugated
containers. In the first step, wood pulp is conver
into containerboard. In the second step, the
containerboard is confected into corrugated sheets.
And, finally, in the third step, the sheets are
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fabricated into containers. The defendants in this
appeal perform all three of these functions; that is,
they begin with wood pulp and wind up with
corrugated boxes. They are thus fully integrated
operations.

:.The defendants sell their finished cornrgated boxes
to purchasers ranging from "ma and pa" grocery

, stores to such multinational corporations as Xerox
Corporation. This group of purchasers composes the

class denominated as container purchasers.

The defendants also sell comrgated sheets to
.independent enterprises that fabricate and sell their

:rìown containers.[FN6] These corrygated sheet
:!-purchasers comprise the sheet plant class. It should
:,.;be noted that many container purchasers purchase
ißome sheets, and, similarly, many sheet plants will
purchase finished containers.

FN6. The container purchasers who buy from
these independent fabricators are different f¡om
those that purchase f¡om defendanß, although

there is some overlap between the two groups.

The various actions that had been consolidated, with
one exception [FN7], had been filed by container
purchasers- Most of these actions, however, v/ere
class actions, and the,class definitions were arguably
broad enough to include sheet plants. ln any event,
the plaintiffs' steering committee that was formed
pursuant to the district court's 'December 6, 1977,
order 'was composed entirely of lawyers for
container purchasers.

FN7. After the initial consolidation of the various
pending actions, and after the formation of the
plaintiffs' steering committee, five container
purchasers and one sheet plant, Atlas
Container Corporation, filed still another
federal antitrust suit against the defendants.
This case was transferred to the Southern
District of Texas to be consolidated with the
other cases.

.During the summer of 1978, and prior to class
certification, the steering committee entered into

;,,settlement discussions with St. Regis Paper
:Corporation, which had not been indicted in the
criminal case. These discussions culminated in St.
Regis agreeing to pay $1.7 million, which
represented $428,000 for each percentâge point of
the corrugated container market (market point)
controlled by St. Regis, to settle the claims against
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it. St. Regis also made certain concessions and
agreed, orally, to cooperate in plaintiffs' discovery
effort. [FN8] Later that *204 srunmer, plaintiffs
concluded a second settlement, with International
Paper, which had been indicted in the criminal case.

International Paper agreed to pay.$8.3 million,
which reflected $1 million for each percentage point
of the com¡gated market controlled by the company.

tFNel

FN8, At the time of the settlement, Congress was

considering legislation that could have conferred
standing on indirect purchasers to pursue price-
f,rxing claims and, concomitantly, to permit

defendants to assert a pass.through defense
against price fixing claims waged by direct
purchasers. Plaintiffs represented to the
district court that St. Regis, in negotiations,
sought to oìtain the right to rescind the
settlement if such legislation was enacted and
exposed it to a possibility of double liability.
The negOtiated settlement, however, provides
a right to rescission only if such legislation
were to be enacted before December 31,
1978. A second'concession was that St. Regis had..

no right of rescission in the event the class was not
cenifìed or, if certified, later decertifìed. The
senlement was, however, contingent on'the court's
initial approval of a settlement class of plaintiffs.

FN9. The terrns of Intemational Faper's
settlement were,similar,to those agreed to by St.
Regis. See note 8, supra. .The discovery

concessions, however, were reduced to writing.

At the time the steering .çommittee negotiated the

aforementioned settlernents, it had: undertaken no
discovery going to the merits of the case. (Such

discovery was effectively precluded by restrictions
imposed by the district court during the pendency of
the criminal prosecution.) The steering committee
had available to it certain information, ,however,
which, according to the settlement proponents, was
adequate for it to make an informed judgment
concerning, the value of the claims.IFN10]

FNl0. In urging the district court to accept the

settlements, the steering committee claimed it had

had access to the folloying sources of
information:
(a) The indictments and, in the case of
International Paper, the extensive bill of
paniculars filed recently by the Government in the

criminal case.

(b) Documents produced by defendants to the
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Houston Grand Jury.
(c) Extensive memoranda and affidavits submitted
by defendants in response to plaintiffs' class action
motion.
(d) Motions and memoranda filed by defendants in
the criminal case.

(e) Statistics of the Fiber Box Associarion relating
to sales of comrgated containers and sheets.
(Ð Arthur Andersen reports relating to economic
conditions in the comtgated products industry.
(g) The opinion and record in.United Stares v.
Container Corporation of America, 393 U.S. 333,
89 S.Ct. 510, 21 L.Ed.zd 526 (1969), and the
opinion in United States v. Consolidated
Packaging Corporation, 575 F.zd ll7 (7th Cir.
1978).

Record Excerpts at276 (footnote omitted).

On September 6, 1978, after the first two
settlements had been concluded, the district court
entered an order certifying a single class in the
consolidated litigation. Great Northern believed the
parameters of the class were imprecisely drawn and,
in particular, ambiguous concerning whether sheet
plants were included in the class. In response to
these concerns, Great Northern, on October 6, 1978,
filed a motion to clarify the class definition by
excluding sheet plants, or, alternatively, to create a

subclass for sheet plants. The court took this motion
under advisement. Then, on October 26, 1978,
without ruling on Great Northern's motion, the
district court designated representatives of the class _.
it had already certified. These class representatives
included Atlas Container Corporation, which
represented itself as a sheet plant. [FN 1 1]

FNI l. See note 7, supra

The class representatives immediately embarked on
an exploration of further settlement possibilities.
This led, in December, to settlements with seven
additional unindicted defendants. These settlements
ranged from $2 million per market point to $2.75
million. In addition, a misdemeanor indictee settled
for $3.5 million per point, and a felony indictee
for.$4.5 million.

On December 26, 1978, the district court responded
to Great Northern's motion by certifying two
subclasses, one of container purchasers and the other
of sheet plants. The court named Great Northern as
one representative of the sheet plant subclass; Atlas
Container, which previously had been designated a

class representative, was also named a sheet plant
representative.[FNl2] Wirh the exception of Atlas

Page 15

Container, the representatives of the containe
purchaser subclass were the plaintiffs who had been
designated on October 26, 1978 to represent rhe
initial unitary class. Also on December 26, the two
subclasses declared moratoriums on further
negotiations.

FN12. The attorney for Atlas, who had also been
representing fìve container purchasers, withdrew
his representation of the container purchasers.

The container purchasers lifted their moratorium on
January 5, 1979, and throughout *205 the month
conducted settlement discussions, but strictly on
behalf of their subclass. This created a problem for
defendants, who desired settlements that would
release them from the claims of both subclasses.
This problem was compounded by the container
subclass's per-point dollar demands, wliich were in
excess of what the single class had received in the
December settlements. Defendants refused to
negotiate on these terrns, at least without the sheet
plants' participation in the discussions.

The sheet plants, however, were unwilling tó
discuss settlement pending resolution of the
investigation into damages suffered by their class. In
order to break the resulting deadlock between the
container class and defendants, a compromise was
reached. The compromise was that a portion of any
negotiated settlement would-be available to the sheet
class if the sheet class applied to participare in it,
thus providing the defendants a possibility that the
settlement they negotiated would release both
subclasses' claims.[FNl3] Eleven settlements,
ranging from $1.S million to $4 million per point,
were negotiated on these terms.[FN,l4]

FNl3. If the sheet subclass elected not to
panicipate, the container class would receive the
entire settlement proceeds, even that portion
earmarked for the sheet plants; the sheet plants

could proceed to trial.

FNl4. The sheet plant subclass representatives
voted two votes to one to participate in the
settlements; after inter-class negotiation, it was

agreed that $l I million would be earmarked for
sheet plant claims. The sheet plant objectors
challenge the sheet plant panicipation in these

settlements in a separate appeal docketed
80-1476, 80-1521. The briefrng on that appeal w.
not completed until añer the issues on rhis appeal
had been briefed and orally argued.
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.Late in January, the two classes negotiated
additional settlements with two defendants who
claimed an inabilify to pay large amounts 'in
settlement because of borderline solvency. The
plaintiff classes retained two accounting firms to
investigate these hardship claims. After the firms
reported that the claims were founded in fact, the
plaintiffs settled at rates lower than those used in
earlier settlements,

The criminal trial immediately followed these

settlements, and no further settlements were reached
while the trial was in progress. In April, 1979, ¡he
jury returned a verdict of not guilty against the

'defendants who stood trial. (Several of the indicted
.defendants had previously pleaded nolo contendere.)

:'r.on April 16, 1979, the plaintiff class

representatives filed a motion for preliminary
approval of the settlements. Several members of
each of the two subclasses opposed the motion.
Among the objections were that the settlements were
contaminated by conflicts of interest; that the dollar
amounts were inadequate; that even if the post-class
certification settlements were adequate, in amouRt,

the pre-certification settlements with St. Regis and',

International Paper were clearly inadequate; that the
negotiating attorneys lacked data necessary to
evaluate the'seftlements; and that the objectors were
denied the right to explore the settlement
negotiations through discovery. By order dated May -.
30, L979, the dist¡ict court rejected these objections
as obstacles to preliminary settlement approval, and

held that "these settlements are within the range of
possible approval and that notice of them should be
given to the class members." In Re Comrgated

"'Æontainer Antitrust Litigation, 1979-l Trade
Reg.Rep.(CCti) P 62,690 at 77,881
;(,S.D.Tex.1979\.

;;i

The class representatives thereafter sent a single
notice to the class members, advising them they
ìù/ere potential members of a class and that
settlements with 24 of the defendants had been

reached and preliminarily approved by the court.
The notice indicated that the tolal value of the

settlements was $300,000,000. Recipients of the

iotice were given options of participating, of opting
out of the class, or of participating in the class but
objecting to the settlements. The sheet plant and

South Carolina objectors contended that the notice
was defective because it omitted relevant information
concerning the settlements and because separate

notices should have been used to advise the class of

Page 16

,t the pendency of the *206 actions and of the proposed

settlements. In any event, the vast majoriry of
potential class members chose to participate in the
class, and only a very small percentage of the class

members objected to the settlements.

The court, on December 3 and 4, 7979, presided
over a hearing on whether final approval should be
given to the settlements. At this hearing, the
objections to the settlements raised at the preliminary
approval stage were renewed. In addition, new
objections were raised. Several defendants objected
to approval of the settlements prior to final judicial
resolution of the validity of the claims for
contribution that certain non-settling defendants had

raised against them; other defendants requested that
the court approve the settlements, but delay
distribution of the proceeds until judicial resolution
of the contribution issue, thus preserving the assets

until such time as a right of rescission might arise.
The group of plaintiffi that had filed an antitrust
action in South Carolina objected to a settlement
provision releasing state law claims. Some sheet

plants objected 1o the manner in which the proceeds

were to be divided between the subclasses; some'
container purchasers made simila¡ objections. The
district court, nonetheless, approved the settlements
and the objectors have brought this appeal.

We discuss these va¡ious objections in the following
sections of this opinion. -Before beginning this
discussion we add, parenìhetically, that since the

district court's approval of these settlements, twelve
of the then thirteen non-settling defendants settled
their lawsuits. The plaintiffs proceeded.against the
thirteenth defendant,-Mead Corporation, in a jury
trial. The jury found that Mead had:conspired to fix
prices in the comrgated container industry with
eighteen of the settling defendants.

II
Arguments that the District Court Abused Its

Discretion in Approving These
Settlements

Rule 23(e) of the Rules of Civil Procedure requires
that a settlement or compromise of a class action be

approved by the district court. De district court
below, in its 3lst pretrial order,'found the twenty-
four settlements involved in this appeal to be fair,
reasonable and adequate and, therefore, approved
them. Two groups of plaintiffs, one comprised of
certain members of the sheet subclass and the other
of members of the container purchaser subclass,
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.contend that the district court's findings and its .0,

concomitant approval of the settlements were
erroneous. We are, accordingly, asked to set aside
the court's approval.

The objecting plaintiff groups, between them,
advance three reasons why the district court should
not have given these settlements its imprimatur. The
first two reasons do not relate directly to the terms
of the settlement, but rather to the manner in which
those terms were negotiated by the class
representatives. Specifically, the objecting plaintiffs
contend that the settlements should be set aside
because they were negotiated by attorneys who (l)
attempted to represent both subclasses as a single
client, a representation that, because of the inherent
conflicts between the subclasses, could not
adequately be undertaken; and (2) lacked sufficient
data to evaluate the settlement value of their cases

against each of the defendants. We hold that neither
of these objections provides grounds for reversing
the district court's approval.

The dissident plaintiffs' third objection is to the
adequacy of the terms of each of these settlements.
The plaintiffs argue that on the record before us, we
must find that the district court abused its discretion
in holding that the settlements were adequate. We
are unable to evaluate this contention, however,
because the district court's findings and conclusions
on adequacy were insufficiently detailed to inform us - .

of why the court acted as it did. Although we are
reluctant to delay further ultimate judgment on these
settlements, we ff€, under these circumstances,
compelled to remand to the district court for findings
of fact sufficient for us to determine whether *207

its approval of the settlements was a proper exercise
of discretion. We will retain jurisdiction of this
appeal during the limited remand.

The above-summarized holdings are discussed
below.

A.
Standard of Review

[] Rule 23(e) provides no standard by which a

court is to consider the settlement of a class action;
rather, the rule states only that "(a) class action shall
not be dismissed or compromised without the
approval of the court ...." Decisional law, however,
provides us with a general measuring rod for
considering settlements :

In determining whether to approve a proposed
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settlement, the ca¡dinal rule is that the Distric
Court must find that the settlement is fair,
adequate and reasonable....

Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir.
1977). See also: Young v. Katz, 447 F.zd 431 (5rh
Cir. 1971). Approval of a settlement under this
standard is not to be upset unless "the trial court
clearly abused its discretion." Young v. Katz, supra
at 432. Thus, our appellate function respecting the
various ârguments presented on this appeal is a

limited one, especially in light of the strong judicial
policy favoring settlement of disputes. United States
v. City of Miami, Florida, 614 F.2d 1322, 1344 (sth
Cir. 1980).

B.
Conflict of Interest

we turn to the dissidents' first argument: that the
district court should have disapproved these
settlements because they were negotiated by
attorneys with conflicts of interest that adversely
affected their representation of one or both classes.
As might be expected, the two classes have
somewhat different views on which class was hui
and how the hurt was inflicted. The sheet plant
dissidents argue that the pre-January 5, 1979,
settlements, covering both classes, were negotiated
by attorneys representing container purchasers only,
and that those attorneys subordinated the interest of
sheet plants to the inteiests of their clients. The
container purchaser dissidents present a more subtle
argument. They believe that the attempt to negoriare
the pre-January 5 settlements on behalf of both
subclasses, with *réir allegedly diverging and
irreconcilable interests, made it impossible for
negotiating counsel to "have represented the interests
of both container purchasers and sheet plants
adequately in settlement negotiations. " Brief of
Plaintiff-Appellant Container Purchasers, at 23.
Moreover, the dissident container purchasers also
challenge the post-January 5 settlements, arguing
that the container purchasers' negotiation of a set-
aside fund to be allocated among the sheet plants
upon their application polluted those settlements with
conflicts of interest. IFN15]

FNl5. The sheet plant ¿lssiáánts do not challenge
the post-January 5 settlements on this appeal, t''
rather do so in related appeals. See note 14, supr.

1. Pre-January 5 Settlements
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.[2] We can assrune, for purposes of considering the
conflicts argument, that the two subclasses had
significantly diverging interests and that an attorney
could not adequately represent all these interests
throughout the litigation. IFN16] This does not mean
that the settlements are necessarily void, however,

."because.even "irregular settlement negotiations may
-.. form the basis *208 for a judicially acceptable
.class action settlement if the record clearly
.indicates that representation of the class during the
negotiations was adequate and that the settlement
itself is fair. " In Re General Motors Corp. Engine
Interchange Litigation, 594 F.2d 1106, I l3I-32 (7th
Cir.), cert. denied, 444 U.S. 870, 100 S.Ct. 146,62
,L.Ed.2d 95 (1979) (emphasis supplied). The
question of fairness of the settlement terrns is
,considered in a separate section of this opinion. We

iiconsider, in this section, the question of adequacy of
representation.

FNl6. The district court, however, would dispute
this. According to the court,
The order carving out a separate subclass of sheet
plants was entered because there was some
suggestion that a conflict could arise between the
two groups, and because the court was not at that
time familiar enough with the comrgated industry
to be sure that such a conflict would not arise. It
now appears clear that although differences may
exist between the sheets plants and other
comrgated purchasers, thère are no inherent
conflicts between them-

In re Comrgated Container Antitrust Litigation,
1979-l Trade Reg. Rep. (CCH) P 62,690 at
77,882 (S.D.Tex. I 979).

Recognizing that the allegedly differing interests of

'.f,he two subclasses might have conflicted at some
point in the litigation, we think the question before
.the district court was whetler these interests
.conflicted at the point of settlement negotiation, and
thus deprived either class of the vigorous and
unqualified advocacy in settlement negotiations to
which both were entitled. In deciding whether the
settlements resulted from proper advocacy, we must
inquire, first, whether the general interests of the
subclasses respecting the settlements were the same
and amenable to being achieved by unified
,representation; and, second, whether any specifìc
features of the settlement sacrificed the interests of
one class in favor of the interests of the other.

[3] The way we have framed our first inquiry
indicates our agreement with the district court that
"so long as all class members are united in asserting
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,io . a common right, such as achieving the maximum
possible recovery for the class, the class interests are
not antagonistic for representation purposes." In Re
Corrugated Container Antitrust Litigation, 1980-l
Trade Reg. Rep. (CCH) P 63,163 at 77,788 n.l0
(S.D.Tex.1979). We ttrink ir clear thar the primary
settlement goal of each class was to cause defendants
to agree to pay substantial compensation in exchange
for the most limited possible release from their
obligations and potential liabilities as parties to the
litigation.

We have carefully reviewed the objectors' appellate
briefs, and their submissions to the district court in
opposition to the settlements, and have not been
pointed to anything suggesting that other significant
subclasses' settlement interests existed.[FN17]
Neither has there been a suggestion that two sets of
negotiators leading to two sets of settlements might
have better achieved the common aims of the two
subclasses. On the contrary, in these circumstances,
logic dictates that one set of negotiarors, with the
authority to release defendants from all claims,
would be in a better bargaining position than
negotiators with authority to compromise only part'
of the action.

FNl7. The district courr noted that the only
benefit the sheet plants separate representation
achieved was injunctive relief.

14] We next consider whether the negotiators,
despite the uniformity of the two subclasses'
settlement interests, somehow sacrif,rced, advertently
or inadvertently, the interests of one subclass for
those of the other. Wíile objecrors from each class
argue that the dollar values of the settlements were
inadequate, neither class suggests that this
inadequacy resulted from a tradeoff of its rights in
order to realize the interests of the other class. ln
fact, the only suggested illusrration of potential class
conflict evolving into acrual prejudice concems the
settlement with St. Regis. The sheet-class objectors
contend that this settlement should have been larger
because St. Regis, while a small container
manufacturer, is the nation's third largest
manufacturer of corrugated sheets. IFNl 8]

FNl8. The sheet plant objeitors also allege that
the settlement with International Paper illustrates
the sacrifice of their interests for those of the
container-purchaser subclass. The objectors,
however, do not suggest that International Paper
was a larger manufacturer of sheets than
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.,Defendants-Appellants (the Continenral Group, Inc.)'!.
at 2. The second group believes the district court
properly placed its final imprimatur on the
settlements, but should have delayed distribution of .

the settlement proceeds until all issues concerning
rights of recission we¡e resolved. Brief for Settling
Defendants-Appellants Owens-lllinois, Inc., etc. at
8. At this time, we hold only that the district court
acted properly in deciding whether to approve the
settlements when it did. We do not, in this opinion,
reach the question whether the district court should
have delayed distribution of the settlement proceeds,
since this question will be mooted *225 if ¡}re
settlements are ultimately disapproved.[FN44] Our
retained jurisdiction will permit us to review the
question of distribution when the district court, on
limited remand, complies with our request as

iterâted in Part II, supra.

FN44. We consider whether the district court
should have considered approving the settlements
when it did because a negative ans\¡/er to this
question would require us to vacate the order
approving the settlements.

Í361t371The argument that the district court should
have delayed approving these settlements until the
non-settling defendant's right of contribution is
finally resolved is without merit. The district court's
inherent po\¡/er to manage the class action gives it
the discretion to decide when to review the adequacy -of a settlement. In exercising this discretion, the
court's most important consideration is whether the
proponents are ready to demonstrate that the
settlement is fair, reasonable and adequate. If they
are, the district court should proceed to consider the
settlement at an early date, particularly when
approval or disapproval bears on the interests of
other parties who are preparing for trial. Here, as in
other contexts, justice unnecessarily delayed can be
justice diminished.

[38] The settling defendanrs, however, claim that
the court could not determine whether the
settlements were fair and reasonable as to them until
the contribution claims were resolved. These
defendants misconstrue the court's role in passing on
the fairness, adequacy and reasonableness of a

settlement. The reason the court is called on to
review a settlement is to protect the rights of the
many absent class members who were not involved
in the negotiations leading to settlement. See Ace
Heating & Plumbing Co. v. Crane Co., 453 F.zd
30, 33 (3d Cir. L97l). A defendant who negotiares a

Pal.ie

settlement, however, does not need the ( - ro
in a fiduciary role to protect its interest. .l- : ì

provides other remedies if the settlement is )g¿

objectionable from the defendant's standpoinl
instance, it can seek rescission.

Thus, defendants here, are wrong in claiming t
the court abused its discretion in reviewing
settlements for final approval in December, I 79
the defendants' interests in bringing a res-iss
action required protection, the court could hi
delayed distribution of the settlement pr )ee

Whether the court had the duty to . ror
defendants' interests on rescission, and whetl
failing to exercise that duty was reversible en :, i
question we reserve until the district court c{ npl

with out limited remand order.

VII
Conclusion

We conclude by summarizing our holdings

(l) We affirm the district couf's holding u^et
plaintiff negotiators did not have conflicts of inte¡
that rendered them inadequate representa+' -r lf
subclasses;

\

(2) V/e affirm the district courr's holding t-rt
lack of pre-settlement discovery does not i its
invalidate the settlements ;

(3) We affirm the district court's holding tha rt I
the power to approve settlements that rclei
defendants from federal and state clairns;

(4) We affirm thelistrict court's approval ,f I

notice to the subclasses;

(5) We affirm the district courrrs decis ,n

consider the-settlements for final approval prior
judicial resolution of whether the non-^-ttli
defendant has a right to bring a contribution cri
against the settling defendants;

(6) We remand to the district court ro ente m(
detailed findings and conclusions concerni,., I

adequacy of all but the two "hardship settlemenrs'';

(7) We remand to the district óáurt to ente mc

detailed findings and conclusions con ring t

reasonableness of the formula by -ric' t

settlement proceeds for the pre-January 5, 19; , a"

the hardship settlements are to be distributeci
subclass members;
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,*226 (8) We reserve judgment on whether th. '1
district court should delay distribution of the

settlement proceeds until there is judicial resolution
of the non-settling defendant's right to bring a

contribution action against the settling defendants;

Page 34

(9) We retain jurisdiction of this appeal pending the

district court's compliance with our limited remand.

REMANDED with instructions

END OF DOCUMENT
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Appellate Court of Illinois.
First District. First Division.

Joseph F. ELWARD, Appellant,
v.

PEABODY COAL COMPANY, an Illinois
corporation, et al., Appellees.

No.46717.

March 5, 1956

Rehearing Pçfisd:March 21, 1956

Action by shareholder, for himself, and in
representative capacity, attacking validity of stock
purchase option issued by corporation. The Superior
Court, Cook County, Frank M. Padden, J., entered

order dismissing complaint, and plaintiff appealed.

The Appellate Court, Burke, J., held that corporate

directors as intended beneficiaries of stock option
were disqualified f¡om voting on resolution

authorizing option, and where corporation had seven

directors, five of whom attended meeting at which
resolution was adopted, and it was adopted by five
votes including votes of intended beneficiaries, there

was no affirmative action by qualified majority of
directors.

Decree reversed and cause remanded with
directions.

West Headnotes

[1] Constitutional Law @=3i
92k8r

The public policy of state is to be fowtd embodied in
its constitution and statutes and, if they are silent, in
the decisions of its courts.

[2J Corporatisns €:153
101k158

The preemptive right of shareholders to share pro

rata in any new issue of corporate stock so that their
interest will not be diluted but will continue
proportionately, is part of common law of State.

S.H.A. ch.32, ç 157.24.

[3] Corporations F370(3)
101k370(3)

Implied powers of corporation to effect express

Page I

powers are not limited to the indispensable but also

include those necessary and include the right of
choice as to means. S.H.A. ch.32, $ 157.5.

[4] Corporations F316(3)
101k316(3)

Under smtute authorizing corporation, by articles of
incorporation, to limit or deny preemptive rights of
shareholders to acquire additional shares, article

enacted by corporation pursuant thereto, and shrute
providing that corporations have power to elect or to
appoint officers and agents, a corporation had

implied power to en-ter into valid contract with
officer or employee for a stock option. S.H.A. ch.

32, $$ 157.5, ï57.24.

[5] Corporations €=Þ316(3)
101k316(3)

Statute providing that corporation may, by articles,
timit or deny sha¡eholders' right to acquire

additional shares and that, unless otherwise provided

by articles, corporation may sell sha¡es to

employees, without first offering them to

shareholders, upon approval of holders of two-thirds
of shares entitled to vote was required to be

complied with by corporation in granting stock

option. S.H.A. ch.32, S 157.24.

[6] Corporatio¡s @;a3 1613¡

l0lk316(3)

Under statute providing that corporation may offer
shares to employees, without first offering them to

sha¡eholders, upon approval of two-thirds of shares

entitled to vote and statute providing that plural in
number may include singular, an Illinois corporation
could grant stock options to one or more employees.

S.H.A. ch.32, S 157.24; ch. 131, $ i.03.

[7] Corporatises @=29315¡
101k298(5)

Corporate directors as intended beneficiaries of
stock option were disqualified from voting on

resolution authorizing option, and where corporation
had seven directors, five of whom attended meeting

at which resolution was adopted, and it was adopted

by five votes, including votes of intended

beneficiaries, there was no affirmative acfion on

resolution by qualified majority of directors. S.H.A.
ch.32, ç$ 157.5, 157.24.
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[8] Corporallens @;=ÇP(l)
101k99(3)

Under statute requiring that shares having par value

be issued for not less than such value, an employee's
stock option agreement under which corporation
unequivocally promised to sell shares having par
value of $5 for $3 was invalid and it could not be

made valid on asserted grounds that difference
between such figures could be granted to employee

as bonus, that shares could come from treasury

shares, it available, or that, at time of exercise of
option, par value of shares might be $3 or less, as all
such grounds embodied illusory promise requiring
action on part of board to implement, and board was

free or not to take such action. S.H.A. ch. $$ L57.5,

157 .17, 1,57.24.

[9] Declaratory Judgment €;=96
I l8Ak96

A corporate shareholder who brought action, for
himself and in representative capacity, to attack

stock option authorizing an employee to purchase par
value stock for less than par value was entitled to

declaratory decree as to whether option agreement

was illegal in view of actual controversy involving
construction and validity of agreement, and action
was not premature merely because optionor had not
exercised the option. S.H.A. ch. 32, $$ 157.5,
157.17 , t57.24.

I l0] Corporali6¡s Q;=32617¡
101k320(7)

Where shareholder's action attacking validity of
employee's stock option authorizing purchase of
common stock below par value alleged in complaint,
three alternative methods suggested by management

by which option could be effective, complaint
sufficiently informed defendants that shareholder

claimed transaction was violation of statute and that

such altematives had no validity as to make proper
shareholder's argument on appeal that such

alternatives were mere illusory promises. S.H.A.
ch. 32, $$ 157.5, 757.17, 157.24.

[ 1] Corporations €;a316(3)
r0lk3i6(3)

In a stock option agreement to employee there is
consideration for granting of option, and

consideration for purchase of stock is purchase

price, without which option could not be

Page 2

consummated. S.H.A. ch.32, $$ 157.5, I57.24

[12] Contracls @:4153
gsk153

Whenever possible, contracts will be construed to be

lawful.

[13] Corporations ræ99(3)
101kee(3)

In general, çourts will not substitute their judgment

for that of directors on issue of consideration paid
for stock, but directors cannot grant stock options to

sell stock for consideration less than par value, in
violation of provisions of business corporations act.

S.H.A. ch. 32, $$ 157.5, 157 .77, 157.18, 157 .24.

[14] Corporations €::Þ 103

101k103

Shareholders cannot approve action of board of
directors agreeing to sell stock for less than par
value. S.H.A. ch. 32, $$ 157.5,157.17,157.24.
*+550 *236 Edward S. Macie & Paul F. Elward,

Chicago, for appellant.

*x55L Hopkins, Sutter, Halls, Owen & Mulroy,
Chicago, for Peabody Coal Co., Stuyvesant
Peabody, O. Gressens, Joseph Solari, Frank L.
White and John T. Rettaliata. Thomas R. Mulroy,
William C. Childs, George Kelm, Chicago, of
counsel.

BURKE, Judge

*237 Joseph F. Elward, for himself and in a

representative capaciry, ftled his second and

amended supplemental complaint (hereinafter called
the complaint) against Peabody Coal CompÐy, ân

Illinois corporation, and its seven directors for a

declaratory decree that a stock option is invalid,
injunctive relief and discovery. He appeals from an

order dismissing the complaint on defendants'

motion that it is substantially insufficient in law.

The capital stock consists of 562,608 shares of prior
preferred 5% comulative $25 par, convertible into
cotrrmon stock at the holder's option at the rate of 2

1/2 shares of common for each share of preffered,
and 828,835 l/2 shares of common at $5 par value.
Sufficient shares of common stock are reserved for
conversion of the preferred stock. The by-laws
provide for a board of directors of seven members
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and that a majority shall constitute a quorum for the

transaction of business. In October, 1951' Otto

Gressens, one of the defendants, became an

employee of the corporation, In 1951 the charter of
the corporation was amended to provide that any

shares of common or preferred Stock may, in the

discretion of the board of directors, be issued and

disposed of from time fo time in such manner, to

such persons of corporations and for such

consideration as may be determined by the board,

wihtout first being offered'to any class or classes of
shareholders. At a special meeting of the directors

held December 21, 1953, a resolution was adopted

giving Stuyvesant Peabody and 'Gressens an'option

during a nine year period commencing December

21, 1954, to purchase coInmon stock at'$3 a share,

Peabody's option being for 20,000 and Gressens' for
40,000 shares. At this special meeting five out of
seven directors attended. Peabody and Gressens

were two of the five directors voting for 'the

resolution.

The next day Peabody wrote a letter directing the

cancellation of his stock option. On the day of the
*23E special meeting an agreement was executed by

the ' corporation and Gressens, whereby in

consideration of the sum of 51' paid by Gressens as

optionee to the corporation and the'other good and

valuable consideration, including the continued

service of the optionee at least until December 21,

1954, the corporation granted to him an option to
purchase on or before December 31, 1963, 40,000

shares of common stock at $3 a share' On the

following day Gressens wrote the þresident of the

corporation a letter stating that in consideration of
and as a part of the option agreement he agreed to

remain in the employ of the corporation for at least

five years nunder the salary arrangement suggested

by you. " 'On the day the option was granted the

market price of the'common stock was'$3 a share;

on June 28, 1954, it was $5 1/8 a share. The parties

agree that'in June, 1955, the market price was $8 a
share.

On January 18, 1954, plaintiff wrote to defendants

objecting to the option. On February 8, L954,

plaintiff requested the defendants to annul the option

transaction. In May, L954, plaintiff and the

management of defendants sent separate letters to the

shareholders soliciting proxies for the annual

shareholders' meeting to be held on June 28, 1954.

In these communications the shareholders were

informed about the option' The management

statement said that inasmuch as the statute requires

Page 3

that the corporation must receive as consideration
"not less than the par value of $5" ttrat the company

has three alternatives. At the annual shareholders'

meeting of June 28, 1954, a resolution was adopted

approving, ratifying ,and confirming the option

agreement. The vote was 920,404 ll2 shares in

favor of the option and 313,761 shares against the

option. The vote for the option was 66.15% of all
the outstanding t"t'55, shares and 57.91% of the

persons holding stock voted their shares in favor of
the option.

lLl[z] *239 The plaintiff asserts that the Business

Corporation Act does not empower a corporation to

issue a stock option; that this power is not granted in

express terms or by implication; that a shareholder is

entitled under the cotnmon law to preemptive rights;

and that the'Act should be construed strictly so as

not to impair the preemptive rights of stockholders'

The public policy of this state is found in the

Constitution, the ståtutes and the decisions of the

courts, Plaintiff cites ,cases pointing out the

distinction between the power to, sell and the power

to give an option. The preemptive rights of
shareholders to share pro rata in any new issue of
corporate stock so that their i¡terest will not be

diluted but continue proportionately, is part of the

common law of this State. Eidman v. Bowman, 58

lll. 444: Tennant v. Epstein, 271 lll.App. 204.

Section 24 of the Business Corporation Act (Par.

I57.24, Ch. 32, Ill.Rev.Stat.1955) reads: "The
preemptive right of a shareholder to acquire

additional shares of a corporation may be limited or
denied to the extent provided in the articles of
incorporation. Unless otherwise provided by its

articles of incorporation, any corporation may issue

and sell its shares to its employees or the the

employees of any subsidiary corporation, without
first offering the same to its shareholders, for such

consideration and upon such term and conditions as

shall be approved by the holders of two-thirds of its
shares entitled to vote with respect thereto or by its
board of directors pursuant to like approval of the

shareholders.'

t3l[a] The first sentence of Section 24 provides that

the charter of an Illinois corporation may limit or

deny the preemptive right of a shareholder to acquire

additional shares of stock. The second sentence of
the section allows a corporation which does not have

an express charter denial or limitation of preemptive

rights, to issue and sell stock to its employees free of
preemptive rights for such consideration and upon
*240 such terms and conditions as shall be approved
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by the holders of two-thirds of its shares entitled to
vote with respect therto or by its board of directors
pursuant to like approval of the shareholders.
Plaintiff inquires that, keeping in mind the doctrine
that corporate powers are to be construed strictly and
that no power is to be implied unles reasonabiy
necessary to an express power, under what section
or sections could the power to issue stock options be

regarded as implied? Section 5 of the Business

Corporation Act states that each corporation shall
have power to make contracts and incur liabilities, to
elect or appoint officers and agents of the

corporation, to define their duties and fix their
compensations, and to exercise all powers necessary
or convenient to effect any or all of the purposes for
which the corporation is formed. It cannot be
doubted that Illinois corporations are empowered to
enter into contracts relating to employment. The
implied powers which a corporation has in order to
carry into effect those expressly granted and to
accomplish the purposes of its creation are not
limited to such as are indispensable for these
purposes, but comprise all that are necessary, in the
sense of appropriate and suitable, including the right
of reasonable choice of means to be employed. 13

Am.Jur., Corporations, Sec. 740. We are of the

opinion that there is ample implied power in Sections
5 and 24 of the Business Corporation Act and in
Article 9 of the amended charter to sustain the action
of the defendant corporation in entering into a valid
contract with an officer or employee for a stock
option.

t5lt6l Having decided that under the Business
Corporation Act a corporation has the right to impair
the preemptive rights of shareholders by granting
stock option to officers and employees and that the
charter of the defendant corporation as amended
authorized the directors to exercise that power, we
*241 rurn to a consideration of plaintiff's contention
that the stock option granted violates provisions of
the statute. We are of the opinion that in granting
stock options a corporation is required to comply
with the provisions of Section 24 of the **553

Business Corporation Act and its charter. Plaintiff
says that the stock option granted in the instant case

violates that section in that it does not run ro
employees but to one employee. Section 1.03 of the

Act governing the consruction of statutes (Ch. 131,

Ill.Rev.Stat.1955) states that "the plural number may
include the singular," We think that an Illinois
corporation may grant stock options to one or more
persons.

Page 4

Plaintiff maintains that the proper construction oí
Section 24 requires .that to deny a shareholder's
preemptive right by issuíng shares to its employees,
there must be a determination to that effect and of
the conside¡ation therefor by the board of directors
and an approval by two-thirds of the outstanding
shares, and that satisfaction of one of these

conditions is insufficient. Pursuant to the provisions
of the first paragraph of Section 24, the corporate
charter was amended to provide, among other
things, that the board of directors could deny
preemptive rights to the shareholders, and we have
held that by implication these provisions authorize
the making of contracts for stock options to officers
and employees. The second paragraph of Section 24
would be operative if there were no denial of
preemptive rights as set forth in Article 9 of the
charter. The second paragraph of that section
conrmences "Unless otherwise provided by its
articles of incorporafion" and then goes on to state
that shares may be offered to employees "without
first offering the same to its shareholders " upon the
approval of npo-thirds of the total shares. If
preemptive rights have been completely denied to the
shareholders under a charter provision pursuant tc
the authority *242 provided by the first paragraph o^

Section 24, as in the case at bar, then no requirement
exists that the stock be first offered to shareholders.

[7] Plaintiff asserts that the stock option must fail
because it is not upon terms and conditions approved
by a qualified majority of the directors. At the
meeting held on December 21, 1953, wherein the
stock option was approved, five of the seven
directors attended. These five included Peabody and
Gressens, who were the optionees and beneficiaries.
The resolution was adopted by five votes. Peabody
and Gressens were disqualified to vote on this
benefaction to themselves. Without counting these
two votes there were only three directors voting for
the resolution. Plaintiff argues that of the three
directors, two others could be fairly regarded as

interested and dominating, leaving only one clearly
disinterested director. We agree with plaintiff that
under the allegations of the complaint there was
never any affirmative action by a qualiñed majority
of directors. Luthy v. Ream, 190 lll.App. 315; Id.,
270lll. 170, ll0 N.E. 373. Defendants answer that
any defect which might have occurred in the acrion
of the directors in adopting the resolution was
vitiated by the subsequent approval overwhelmingly
voted by the shareholders,'citing Kerbs v.
California Eastern Airways, Del., 90 A.zd 652, 34
A.L.R.2d 839; Federal Life Ins. Co. v. Griffin, 173
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Ill.App. 5. The action of the board of directors in
granting the stock option was approved by 66.15%

of all outstanding shares at the annual stockholders'
meeting.

[8] Plaintiff insists that the stock option,is illegal for
the reason that it provides for the issuance at a price
of $3 of shares having a,par value of $5, in violation
of Section 17 of the Business Corporation Act,
which requires that shares having a par value'may be

issued for such consideration, not less than the par

value thereof, as *243 shall be fixed from time to

time by the board of directors. The par value of the

common shares of the,corporation is $5 per share'

Plaintiff states that under the stock option the

corporation agrees to sell 40,000 shares to Gressens

at his option up to December 31, 1963, at a price of
$3 per share, and that this is a clear violation of the

statute. Defendants say that the option is not illegal.
They concede that under the statute stock may not be

issued for consideration of less than the'par value

thereof, and that the corporation must receive

consideration totaling in value $S'for each share of
stock issued to Gressens under the option'
Defendants say that the option agreement provides
*'s554 that nthe corporation shall always receive,
prior to the issuance of any shares, that amount of
Consideration legally required to make such shares

full paid and nonassessable,' Section 2 of the option
agreement specifically provides that the purchase

price of the shares of common stock shall be $3.

This section further states that ,under " certain

circumstances such purchase price per share is

subject to adjustment as provided in Section 9. "

Section 9 (a) provides that if prior to the expiration
date of the option ending December 31, 1963, "any
of the events hereinafter shall occur, the stock
purchasable under this agreement and the unit
purchase price payable upon the exercise of the

option granted herein shall be adjusted as provided

in this Section 9. !' The section then goes on in (b) to
provide that in the event the corporation shall issue a

stock,dividend or a stock split-up, there shall be an

adjustment of the "per share or per unit price of the

securities which the optionee shall be thus entitled to
receive." The section further provides in (c) that in
case the corporation shall be merged or consolidated

that the optionee shall be merged or consolidated that

the optionee shall be entitled to receive the securities

which he would have been entitled to receive had he

exercised his option prior to the effective *244 date

of the merger of consolidation. The section provides

in (d) that in the event of a dispute as to whether an

increase of decrease of the per share or per unit
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price of securities is required under paragraphs (b)

and (c), the decision of the independent public
accountants who, at ,the time regulariy audit the

books of the corporation, shall be final and

conclusive. Paragraph (c) of the section concludes

with ttris sentence: 'If appropriate, due adjustment

shall be made in the per share or per unit price of
the securities purchased, provided,,however, that ttre
corporation shall aiways receive, prior to the

issuance of any shares, that amount of consideration
legally required'to make such shares fully paid and

nonassessable. " In our opinion the option agreement,

after fixing the "purchase price" of $3, requires that

the "fuIl purchase price of sha¡es purchased shall be

paid upon the exercise of the option." The "full
purchase price" means the purchase price at $3 a

share. The concluding sentence ofthe paragraph that

"under certain circumstances such purchase price per

share is subject to adjustment, as provided in Section

9" relates to the adjustment to be made in the per

share or per unit price under the contingencies
provided for in Section 9, namely, adjustment for
stock dividend, stock split-up, merger or
consolidation. A careful reading of the option
agreement convinces us that üte corporation's
promise is unequivocal that the purchase price of the

shares shall be S3. This construction of the

agreement is consistent with the action of the board
of directors at the meeting of December 21, 1953,
wherein the chairman proposed that consideration be

given to the matter of authorizing options to

purchase the shares of common stock hereinbefore
mentioned "at a price of $3 per share, the present

market price of the company's common shares on

the New York Stock Exchange." The resolution then

adopted, authorized and *245 directed the officers to
enter into an option agreement with Gressens for
40,000 shares, and provides that the officers are

authorized to make such changes in the form of
agreements as are considered advisable by counsel,
provided that the terms shall be " substantially the

same as those provided for the instruments submitted
to the meeting. " The option agreement bears the date

of the meeting and was presumably signed

immediately after the meeting. In the resolution the

officers were authorized and directed to carry out
the option agreements according to their terms and

to file any reports and give any notices that may be

necessary from time to time with the New York
Stock Exchange or any governmental agencies. rile

agree with the plaintiff that it would be reasonable to

expect that if there were any qualifications or
conditions in the corporation's promise to Gressens,

such as the defendants now suggest, namely, that the
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promise included a provision that the corporation is
always to receive "consideration totaling in value
$5," that somewhere in the agreement or in the
minutes of the meeting there would be a reference to
this qualification or condition.

*t555 Defendants invite attention to the following
from the proxy statement of the management sent to
the shareholders prior to the annual meeting of June
28, 1954: "The option price is $3 per share, which
was the market price on the New York Stock
Exchange on December 21, 1953, the day the option
was granted, subject however, to the requirement of
Illinois law that the company must receiver as

consideration not less than the par value ($5.00) for
any theretofore unissued shares. * * * ln the opinion
of counsel for the Company, there is an obligation
on the Company before delivery of shares under the
option agreement not only to have received $3.00
per share from the optionee but also that the sha¡es
delivered be legally issued. " *26 The statemenr sets
forth three of the "alternatives available to the
directors in order to fulfill the requiremenrs of
Illinois law" in this respect. Plaintiff argues that
defendants' position that they have th¡ee alternatives
to avoid the statute is without merit because each of
the alternatives recognizes that the present promise
of the corporation is a mere "illusory promise" and
therefore void and unenforceable.

The proxy solicitation letter continued: "One of the
alternatives available to the directors in order to
fulfill the requirement of lllinois law is to recognize
at the time Mr. Gressens alects to exercise all or any
part of the option that the Company has received
services of Mr. Gressens not covered by his current
salary equal in value to the spread between the $3.00
a share to be paid by him in cash and the $5.00 par
value of those shares. If this were done, there would
be a transfer of the aggregate amount of such spread
f¡om the Company's surplus (income) account to its
capital account." The plan thus outlined depends
upon an uncertain future event over which Gressens
has no control and which may or may not happen.
lilhen and if Gressens decides to exercise his option
the future board of directors is under no legal
obligation to give him a bonus covering the "spread"
between the $3 purchase price and the $5 par value
price of fhe shares. The proxy solicitation letter
suggested that a second alternative "could be the
delivery of treasuty shares, if available at the rime of
the exercise of all or any part of the option. n At no
time since December 2L, 1953, has the corporation
had any treasury shares of common stock, The
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corporation is under no legal obligation to acquire
shares of common stock to be held in its treasury.
The proxy solicitation letter said that a "third
alternative could be that the par value of the shares
at the time of the exercise of all or any part of this
option would be $3 or less per share or no par. *247

The last alternative would require shareholders'
approval by amendment of the charter. If present
circumstances continue, neither the second nor third
alternative will be adopted. " This alternative
recognÞes that in order to make a valid contract to
purchase the common stock at $3 a share, it would
be necessary that the charter be amended to change
the par value of the common stock to "$3 or less per
share or no par value," which would require
approval by two-thirds of the shareholders. As the
promise of the corporation and Gressens' right to
compel performance are conditional upon an
uncertain future event which may never take place,
it is obvious that there is now no binding promise.
"The fundamental element of promise seems to be an
expression of intention by the promisor that his
future conduct shall be in accordance with his
present expression, irrespective of what his will may
be when the time for performance arrives. " Corbin
on Contracts, Sec. 16. The suggested alternatives do
not contemplate an intention by the corporation that
its furure actions with relation to the payment of the
consideration for the shares of common stock shall
be in accordance with its present expression,
irrespective of what its decision may be when the
time for performance arrives. We conclude that the
proposed alte¡natives constitute an illusory promise
that requires further legal action on the part of the
board to implement, which acrion the board is
Iegally free to take or not to take and that thérefore
the promise is unenforceable.

[9] Defendants urge that it is premature to enterrain
the question of a consideration '¡+556 for the
issuance of the stock, pointing out that Section 18 of
the Business Corporation Act provides that the
judgment of the board of directors or shareholders,
as the case may be as to the value of the
consideration received for shares shall *248 be
conclusive. No part of the option has as yet been
exercised. The defendants say that if and when
Gressens exercises the option the directors will then
determine how the agreement may be performed so
that the shares issued to him will be fully paid anr
nonassessable, and that it is impossible to know now
the circumstances which will confront the directors
at the time the option is exercised. They suggest that
if at that time plaintiff has reason to believe that
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"actual fraud" entered iruo the judgment of the

directors in determining the value of the

consideration, then'he would have a remedy. We are

of the opinion that 'plaintiff is entitled to a

declaratory decree as to whether the stock option

agreement is illegal. Section 57.1 of the Civil
Practice Act (Par.57.1,'Ch. 110, ill.Rev.Stat. 1955)

provides that no action,or proceeding in any court of
record shall be open to objection on the ground'that

a merely declaratory decree, judgment or order is

sought thereby, and the court may, in cases of actual

controversy, make binding declarations of rights

having the force of final judgments, whether or not

any consequential relief is or could be claimed,

including the determination, at the instance of
anyone interested in the controversy, of the

construction of any deed, will contract or other

written instrument, and a declaration of the rights of
the parties interested, but the foregoing enumeration

shall not exclude other cases of acrual controversy.
As there is an actual controversy involving the

construction and validity of the stock option
agreement, the complaint is properly brought.

Exchange National Bank'of Chicago v. County of
Cook, 6 lll.zd 419, 129 N.E.2d 1.

[10] Defendants say that consideration may not be

given on this appeal to plaintiff's theory that the

option agreement is void as containing rnere rr

illusory promises" because no such theory was

raised below. The complaint alleged and discussed

the three alternatives *249 suggested in the

management proxy statement and set out the basis

for the contentions advanced by him in this court.
These allegations sufficiently informed the

defendants that plaintiff claimed that the transaction

was in violation of the statute, and that the three

alternatives suggested had no validity.

tllltl2ltl3l Defendants state that it is elementary

tl¡at a contract supported by a consideration will not
fail merely because one of several promises therein

may be subject to a conditisn. In an option
agreement there is the consideration for the granting

of the option and the consideration for the purchase

of the stock, namely, the purchase price, without
which the option could not be consummated.

Goulieb v. Heyden Chemical Corp., Del.Ch., 99

A.2d 507; 17 C.J.S., Contracts, $ 100, page 450. It
is unnecessary at this time to consider the adequacy

of the consideration for the option because the

contract must fail for the reason that the corporation
could not contract to sell $5 stock for $3. Defendants

cite Armstrong Paint &. Varnish Works v.
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Continental Can,Co., 301 lll. 102, 133 N.E. 711,

for the proposition that while consideration is

essential to the validity of a contract, mutuality of
obligation is not. tù/e .do not regard this authority as

having any bearing on the power of the corporation
to contract to grant a stock option to sell $5 stock for
$3. There is no disagreement with the defendants'

proposition that contracts will, wherever possible, be

construed to be lawfirl. They say that it will be

presumed that the,parties intended to makethe option
subject to the requirements of Illinois law that stock

may not be issued for the consideration of less than

par value. In the instant case this presumption carinot

be invoked because the option agreement specifically
provides that the purchase piice will be $3 per share.

We agree with the statement of defendants on the

general proposition that the courts will not substitute

their judgment,for that of the directors *250 on the

issue of consideration.,Holthusen v. Edward G.

Budd Mfg. Co., D.C.E.D.Pa., 53 F.Supp. 488;

Kaufman v. Shoenberg, Del. 'r'*557 Ch., 91 A.2d
786. The directors, however, camot grant stock

options to sell the stock for a consideration of less

than the par value.

[14] As hereinbefore stâtes, a substantial majority
of the shareholders approved the granting of the

stock option. Defendants insist . that where

shareholders have approved an option it will not be

set aside except for fraud. Where a stock option is

granted under the authority of the first paragraph of
Section 24 of tlrc Business Corporation Act and a

provision such as Article 9 of the amended charter,
it is unnecessary to obtain approval of the

shareholders. Defendans cite Eliasberg v. Standard
Oil Co., 12 N.J. 467, 97 A.2d 437: Kerbs v.
California Eastern Airways, Del., 90 A.?d 652, 34

A.L.R.2d 839; Federal Life Ins. Co. v. Griffin, 173

Ill.App. 5, to support their argument that where

shareholders have approved an option it will not be

set aside except for fraud. However, in Voorhees v.
Mason, 148 lll.App. &7, 655, a suit brought by a

dissenting shareholder to compel restitution by
directors who had voted stock to themselves as

compensation for services in promoting the

company, in answer to the contention that the acts of
the directors had been retified by the shareholders

the court said:

"Officers of a corporation occupy the position of
trustees for the stockholders with respect to the

business and properry of the corporation, and

cannot have or acquire any pecuniary interest in
conflict with their duties as such trustees. Hooker
v. Midland Steel Co., 215 lll. 444 [74 N.E. 445].
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The voting of the stock by the direcrors ro
themselves as compensation for services in
promoting the company after the work was done,
was voting back pay to themselves and is illegal.
'lt is the same as giving away the assets of the
company.' Cook on *251 Stock and Stockholders,
sec. 657; Brown v. DeYoung, 167 Ill. 549 Í47
N.E. 8631. The acts of the directo¡s in illegally
voting stock to themselves could not be ratified by
a majority of the stockholders as against a

dissenting stoclùolder of one who had no
knowledge of such fraudulent action. "

In this case the Appellate Court required an
accounting to the plaintiff for his pro rata part of the
assets diverted. On appeal, 245 fll. 256, 91 N.E.
1056, the Supreme Court held that the accounting
should be to the corporation for the full amount of
the assets diverted and reversed on that point only,
approving the rest of the Appellate Court holding.
See also Farwell v. þle- National Electric Headlight
Co., 289 lll. 157, 124 N.E. 449, l0 A.L.R. 363;
Ingebretsen v. Lenc, 308 lll.App. 510, 32 N.E.2d
329. The Griffin case is not authority for the
proposition that the shareholders can ratify an illegal
act of the board of directors. On the trial of a case

on its merits a chancellor may consider many
factors, including the important one that the action of
the board of directors has been approved by the
stockholders in determining whether the action of the
board of directors in a given situation should be
sustaines. It is manifest, however, that the
shareholders cannot approve the action of the board
of directors of a corporation agreeing to sell $5 par
value stock at $3.

In Holthusen v. Edward G. Budd Mfg. Co., D.C.,
52 F.Supp. L25,129, the district judge said:

"There can be no doubt that the granting of
bonuses to employees may have a legitimate and
valid fimction in a business whether conducted by
a corporation or any other legal entiry. It is
likewise true that the board of directors of the
corporation should have wide discretion in
determining the amount of bonuses to be granted
to its employees and the terms and conditions upon
which they may be granted. But the amount of a

bonus and the terms and conditions on *252 which
it is to be computed must have some reasonable
relation th the services to be rendered. "

In a case of the same title reported in 53 F.Supp.
488, 490, the same district judge said:

"The burden is on a minoriry stockholder of a

corporation who seeks to **558 have the courts
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intervene in corporate management and restrain
action approved by the board of directors, to
establish that such action transcends the point
where the will of the majoriry may properly be
imposed on the minoriry. Unless this be so, rhe
floodgates would be opened to a surge of litigation
by which the courts would be called upon to
review the action of corporate directors with
respect to all contracts of employment and an
unlimited number of other matters. "

ln Clamitz v. Thatcher Mfg. Co., 158 F.2d 687,
692, Second Circuit, the court said:

"Of course the directors were fiduciaries who
were bound to act at all times fairly and honestly
for the best interest of the corporation and could
not take advantage of their position as 'insiders'
for their own personal gain. They had to see to it
that the corporation should have the benefit of
their best judgment and act solely and always in
good faith to promote its welfare. Pollitz v.
\üabash R. Co., 207 N.Y. 113, 100 N.E. 721.
Incentive compensation must bear a reasonable
relation to the value of the services it is made to
obtain. Such reasonable relationship is in the first
instance an affair of business to be handled in the
light of all the relevant circumstances in the
exercise of th unbiased judgment of those in
charge of the business itself. * * * Whether these
defendants exercised their own sound judgment
collectively as directors in granting the options is a
matter of fact to be determined like any other facr
from the evidence in the case.'

*253 In Gottlieb v. Heyden Chemicat Corp.,
De.Ch., 99 A.2d 507, 510, the chancellor in answer
to the argument that the optionees were adequately
compensated before they received the stock option,
he said:

"Once again, within reason, it is a matter of
business judgment and plaintiffs have not sustained
the burden showing that such judgment was
exercised unlawfully. "

It is unnecessary to discuss other points argued in
the briefs. For the reasons stated the decree of the
Superior Court of Cook County is reversed and the
cause is remanded with directions to overrule
defendants' motion to strike and dismiss the
complaint, and for further proceedings nc
inconsistent with the views expressed herein.

Decree reversed and
directions.
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G

Appellate Court of Illinois, First District, First
Division.

FIRST NAT. BANK OF CHICAGO
v.

KING EDWARD'S HOSPITAL F'UND FOR
LONDON et al.

Gen. No. 46056.

Jan. ll, 1954

Proceedings on trustee's complaint in chancery for
instructions. The Superior Court, Cook County,

Samuel B. Epstein, J., rendered a decree adverse to

the individual defendants, and they appealed, The

Appellate Court, Burke, J., held that where it was

clear that testatorls dominant intent had been to

promote health of English community in which he

was born rather than to benefit specific entifies

which owned and operated three hospitals, fact that

hospitals had been nationalized after vesting of their

equitable remainders but prior to deaths of life
income beneficiaries would not cause gifts to

hospitals to fail.

Affirmed.

West Headnotes

[l] Cha¡ities @31
75k31

The law looks with favor upon charitable trust, and

liberal rules of construction will be applied to sustain

them.

[2] Wills ¿|F-449

409k440

Testator's intention must be ascertained from words

of will itself, purpose being to arrive at intention as

expressed by its language and not intention which

may have existed in testator's mind apart from such

language but which he failed to express.

[3J Charities €-37(.5)
7sk37(.s)

(Formerly 75k37)

Under Illinois Law, there can be no failure of
charitable gifts so long as charitable purposes

embodied therein may be fulfilled.

Page 5

[4] Charities €=37(.5)
75k37(.5)

(Formerly 75k37)

General intention of testator in favor of chariry will
be allowed to prevail, even though his particular

intention as to manner of managing gift falls to
ground.

[5] Estates in Properry Þ1
154k1

An estate is "vested" not only where there is an

immediate right of present enjoyment but where

there is a present fixed right of future enjoyment.

[6] Wills F634(1s)
409k634(15)

Where hospitals' possessìon and enjoyment were to
take effect upon death of testatór's brothers and

sisters, who were life income beneficiaries of
testamentary trust, interests bequeathed to hospitals'

were vested equitable remainders.

[7] Charities @43
75k43

A court of equity has inherent powers with respect to

charitable gifts within general equity powers of
court, aside from doctrine of cy pres, and court of
equity, within its general equiry powers, will act to

supply any dehciencies in order to preserve gifts.

[8] Cha¡ities €=36
75k36

Will making testator's brothers and sisters life
beneficiaries of testamentary tn¡st income with
remainder over to specified hospitals, evidenced

testator's dominant intent to promote health of
community in which he was born rather than to
benefit specific entities which owned and operated

the three hospitals at the time of execution of will'

[9J Charities @371.5¡
7svs1(.s)

(Formerly 75k37)

Fact that hospitals had been nationalized after

vesting of equitable remainders but prior to deaths of
life income beneficiaries would not cause gifts to

\
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., hospitals to fail where (l) it was clear that testaror's:o\
domina¡t intent had been ro promore healrh of
English communiry in which he was born rather than
to benefir specific entities which owned and operated
the three hospitals at time of execution of will, (2)
applicable nationalization statute required governing
boards of such hospitals to apply sums received
under trusts for purposes specified in trusr
instruments, and (3) testator had made no alternative
provision in event of failure of such remainders.

[10] Witnessss æ163
410k163

Where testator's sister was claiming testamentary
trust remainder not as legatee under will but as heir
of testator; her testimony as to decedent's attitude
toward socialized medicine would be incompetent
under dead man's statute in proceeding involving
issue as to whether nationalization of hospitals,
which were trust remaindermen under decedent's
will, should cause gifts to fail. S.H.A. ch. 51, g 2.

[l1] Charities @39
75k38

Conditions subsequent, especially as applied to
charities, are not favored by law, and intention to
create such condition must clearly appear from
instrument; and in case of reasonable doubt, vested
estate will not be divested.

[12] Charities @36
75k36

In will giving specified Hospital Fund share in rrusr
corpus for use as endowment fund, with income only
thereof to be used for "current expenditures" of said
beneficiary, quoted words referred to current
expendirures of Fund itself rather than to current
expendirures of hospitals which Fund aided.
*342 **657 Dallstream, Schiff, Stern & Hardin,

Chicago, for plaintiff- appellee, Oscar D. Srern,
George B. Pletsch, Albert E. Hallerr, Chicago, of
counsel.

*341 Winston, Strawn, Black & Towner, Chicago,
for individual defendants- appellants, Harold A.
Smith, Arthur D. Welton, Jr., Calvin Sawyier,
Chicago, ofcounsel.

Riordan, Linklater & Butler, Chicago, for King
Edward's Hospital for [.ondon, defendant-appellee,
*342 Gorman & Nestor, New York Ciry, of counsel.
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McKnight, Mclaughlin & Dunn, Chicago, for
certain defenda¡ts-appellees, T. I. McKnight,
Edward J. Mclaughlin, Harry L. Kinser, Chicago,
of counsel.

**658 BURKE, Justice

E. Stanley Holland was born in l867 near
Leominster, in Herefordshire, England. He came ro
the United States when he was 26 years old, became
a citizen and maintained his residence in Chicago up
to the time of his death. He engaged successfully in
the contract construction business. He made and
published his last will and tesramenr at Chicago on
April 4, 1936. He died on June 2, 1936, and left a

substantial fornrne. He was a member of a large
family and left him surviving several brothers and
sisters and nieces and nephews. He had never
married. His sister, Ethel Gwendoline Holland,
lived with him and had charge of and cared for his
home for 23 years. Ethel was naturally the objecr of -

the first dispositive provisions of the will. The next
9 articles (7 through 15) contain gifts ranging from
500 pounds to 1,000 pounds each for his brothe"
and sisters and nephews and nieces. There are tv
small remembrances to f¡iends (Articles 16 and 17).
After these provisions are four specific charirable
gifts to English charities, one of which was an
immediate gift ro the Cottage Hospital at
Leominster, which is also- a beneficiary under the
residuary trust. Article-*343 23 establishes a fund
of 2,000 pounds to be known as the 'E. StanJey
Holland Easter Chariry,' a 'Fund for the relief of 40
poor persons residing in the Borough of Leominster
aforesaid.' It sets-forth detailed directions as to a

board of trustees to administer the Fund and for the
tmstees' conduct in distributing the income equally
among 40 poor persons in the opinion of the trustees
deserving and in need. The will then makes gifts of
$1,000 each to 5 American charities and devises the
residue of the estate under Article 30 to the First
National Bank of Chicago as rrustee.

The trust period is to be measured by the lives of 3
brothers and 4 sisters named as income beneficiaries
under this afiicle. During the trust period the
income is to be distributed in stated proporitions to
those brothers and sisters an¿, in addition, to 6
nieces and nephews and 2 grandnieces. The share
income of any of these beneficiaries who may die ..
to be distributed to the charitable beneficia¡ies who
are ultimately to receive the principal of Share B,
hereinafter mentioned, in the same proportions as
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.¡hey are to receive that principal. On the death of '1
the last brother and sister whose lives measure the

trust period, the principal of the trust (after payment

of one small contingent legacy) is to be divided into
2 equal parts designated Share A and Share B. Share

A is thereupon distributable to the lawful
descendants of a brother, 2 sisters and a nephew in
various proportions, and with various gifts over, not

here important, Share B at the same time is to be

distributed among the following, to be held and used

by them, subject to the following provisions: 'One

half (l/2) thereof to King Edward's Hospital Fund of
London, England; One fourth (ll4) thereof to

Hereford General Hospital at Hereford, England;

One eighth (1/8) thereof to Leominster Cottage

Hospital, at Leominster, Herefordshire, England;
*344 One eighth (1i8) thereof to Hereford Eye and

Ear Hospital, at Hereford, England. Said King
Edward's Hospital Fund of London, Engrland, said

Hereford General Hospital, said Leominster Cottage

Hospital, and said Hereford Eye and Ear Hospital
shall each use its respective share of said Share B as

an Endowment Fund and the income only thereof
shall be used for the current expendirures of said

respective benef,rciary.'

The First National Bank of Chicago, as trustee,

entered upon the performance of the trust when the

estate was closed in March, 1938. The individual
beneficiaries who were to receive certain percentage

proportions of life income under the trust were, at

the date of the testator's death, residents of England.

One of these died in August, 1936, another in
November, 1944, and a third in November, 1946.

In consequence, the trustee remitted to the 4
charitable institutions, including the 3 hospitals,

shares of net income in,accordance with the terms of
the will. In 1946 Parliament passed the National
Health Service Act, effective July.5, 1948. The

Act's an¡ounced purpose was to promote the

establishment in England and Wales **659 of a

comprehensive health service designed to secure

improvement in the physical and mental health of the

people of England and Wales and the prevention,

diagnosis and treatment of illness, and for that

purpose, to provide or secure the effective provision
of services in accorda¡ce with the Act. The
National Health Service Act did not affect the

properfy or management of King Edward's Hospital
Fund for London, hereinafter called the Fund, and

none of its funds or properties, endowment or
otherwise, was taken over under the Act. This
corporation, following the passage of the Act,
retained all its original charter powers and purposes

Page 7

and continued to act as a cha¡itable, corporation.
Pursuant to Section 6 *345 of the Act the physical

premises of the hospitals were transferred to the

Minister of Health.

In November, 1949, the trustee filed its complaint
in chancery, seeking instructions whether certain
charitable interests established under Article 30 of
the will for the 3 hospitals and the fund failed by
reason of the nationalization of those hospitals and of
medical care in general under the National Health
Service Act. Following a hearing before the

chancellor, he entered a decree sustaining the claims
of representatives of the British Government to

succeed to the gifts originally intended for the 3

hospitals which were taken over by the Government,
and finding that the gift to the Fund had not failed.
The decree conditioned the payment of the gifts to
the British Government upon the making of an

undertaking by the appropriate agencies of that

Government to apply the money exclusively for the

benefit of the particular hospitals named in the will
in the manner directed by the will. The 3 hospitals
were made defendants but entered no appearance and

\ryere defaulted. The Minister of Health, the'

Attorney General of England, the Birmingham
Regional Hospital Board (hereinafter called the
'Regional Board') and the Herefordshire Hospital

, Management Committee (hereinafter called the
'Management Committee') were also made

defendants. They entered their appearances and are

represented by counsel. The Regional Board and the

Management Committee are administrative bodies of
the British Government, appointed under the Act to

administer the hospital properties once belonging

severally to, and operated independently by, the 3

hospital institutions designated in the will. The

Fund, a charitable corporation formed by Act of
Parliament in 1907 (after a ten-year existence as an

unincorporated association) is the fourth beneficiary
named in the will. It was made a party defendant,

has entered *346 its appearance and is represented

by counsel. The individual defendants, who appeal,

are now the living heirs-at-law of the testalor,

including the widow and daughter of a deceased

nephew who was an heir-at-law. The heirs ask that

the decree be reversed and that we find that the

propeffy which is the subject of the charitable trusts

made by Article 30 of the wilt, be paid to them as

the testator's heirs-at-law. The Attorney General of
Illinois now disclaims any interest in the case.

The individual defendants' theory of the case is that

since the gifts under the will were to specific
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.. instirutions, for a particular purpose and cannot,'!-
literally be carried out, they failed and revert ro rhe
testator's heirs, because: (a) as to the gifts to the 3
voluntary hospitals, those institutions have ceased to
exist and for that and other reasons it is impossible
to carry out rhe particular intention the donor had in
mind; (b) as ro the gift ro the Fund, rhe
nationalization of the voluntary hospitals under the
National Health Service Acr of 1946 creates a
situation in which it is impossible to carry out the
particular intention the donor had in mind, although
the Fund, as such, continues its corporate existence.
Further, that since these were specific gifts it is
improper to apply any theory of cy pres or 'broad
construction'; that the doctrine of judicial cy pres
will be applied only where it is possible to carry our
the testator's assumed general purpose, and where it
is possible for the court applying the doctrine to have
certainty that the trusrs established will be fully
executed; that the assumption by the British
Government of all costs of all medical service for all
**660 persons renders it completely impossible to
carry out the testator's intention; and that any plan
which the court might work out could not be
enforced by the court, but would be subject to the
furure whim of the British Parliament, *347 which
has already destroyed one gift in rrust made under
the will.

[1][2] The ultimate issue in rhe case is wherher as a
consequence of the nationalization of rhe hospitals.
and the socialization of medicine, the gifts fail and
the properry reverts to the testator's heirs-at-law, the
appellants herein. The law looks with favor upon
charitable trusts and the courts apply liberal rules of
construction to sustain them. They are liberal in
adjudging a purpose charirable if rhere is any
reasonable amount of social benefit accruing from
the trust. In construing such gifts, if there are two
possible methods of construction, one of which will
render the gift valid and the other invalid, the courts
will adopt the construction which will sustain it.
Stubblefield v. Peoples Bank, 406 Ill. 374, 384, 94
N.E.2d 127; Yillage of Hinsdale v. Chicago City
Missionary Sociery, 375 lll. 220, Z3t, 30 N.E.2d
657; Webb v. \Vebb, 340 lll. 407, 4ZO, 172 N.E.
730,71A.L.R. 404; Skinner v. Norrhern Trusr Co.,
288 lll. 229,232, 123 N.E. 289. The inrenrion musr
be ascertained from the words of the will itself, the
purpose being to arrive at the intention as expressed
by its language and nor an i¡tention which may have
existed in the testator's mind apan from such
language but which he failed to express. Turek v.
Mahoney, 407 lll. 476, 482, 95 N.E.2d 330;
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Appleton v. Rea, 389 nl. 222, 226,58 N.E.2d Bj
Cahill v. Michael, 381 Ill. 395, 400, 45 N.E.2d
657. Upon the completion of extensive hearings the
chancellor wrote a thorough opinion, based upon
which a detailed decree was enrered. A careful
study of the record, the briefs and authorities cited
satisfies us that the findings and decree of the
chancellor are right.

The provisions of the Act having reference ro the
gifts involved in this case are Section 59 and 60. By
Section 59 a hospital management comminee shall
have power to accept, hold and , administer any
properfy upon trust for purposes relating to hospital
service. *34E Section 60 of the Act provides: '(l)
Where property, other than property transferred to
the Minister or to the Board of Governors of a
teaching hospital, or to a hospital managemenr
committee under Section 6 or Section 7 of this Act,
is held on trust immediarely before the appointed
day, and the terms of the trust instrument authorize
or require the trustees, whether immediately or in -

the furure to apply any part of the capital or income
of the trust properry for the purposes of any hospital
to which Section 6 of this Act applies, rhe rn.-
instrument shall be construed as authorizing or,
the case may be, requiring the rrustees to apply the
Îrust property to the like exrent and at the like times,
for the purpose of making payments, whether of
capital or income--(a) in the case of a hospital
designated as a teaching hospital or included in a
group of hospitals so designated, to the Board of
Governors of that teaching hospital; (b) in the case
of any other hospital, to the Regionaì Hospital Board
for the area in which the hospital is situared or to the
Hospital Managemení Committee for the hospital or
for the group of hospitals in which it is comprised.
(2) Any sums paid as aforesaid to any such Board or
Committee shall, so far as practicable, be applied by
them for the purposes specified in the tnrst
instrument.'

The Herefordshire Hospital funcrions as a hospital
on the same premises as before the Act, with the
same facilities and the.same wards. In the large
wards there is no payment and in the smaller wards
some are pay beds and some amenity beds. If the
patient wishes to have use of the srnaller wards other
than for medical reasons, theré is paymenr. The
wards bear the same plaques as they always bo
The other accommodations that were maintaint -
prior to the Act are still maintained for substantially
the same purpose. The hospital has medical
officers, house surgeons and house *349 physicians.
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.!he management of the hospital is now carried on by 1
the Herefordshire Hospital Management Committee.

The Hospital Association itself has never **661 been

dissolved due to the fact that there are cenain funds

not transferred to the Minister of Health which the

Association has been arranging to dispose of. The

physical premises have been transferred to the

Ministry of Health, but there have been no changes

other than a change in management. The

Leominster and District Hospitals function as a

hospital on the same premises as before the Act.

There have been no substantial changes in the

premises, with the wards remaining the same and

patients in the large wards being treated free, and a

private wa¡d and amenity beds, for which a charge is

made. The operating room and other

accommodations are there as before the passage of
the Act. The hospital is now managed by the

Management Committee. The hospital has a medical

and surgical staff, a consultant-surgeon and an

anesthetist. The Victoria Eye Hospital still operates

on the same premises under the same name, with the

elimination of the word 'Incorporated.' There have

been no changes in the premises. There is little or
no payment by any patient in the large wards and in

the smaller wards. The private patients pay if they.

can afford to do so. The same ophthalmic surgeon is

at the hospital as was there immediately before the

Act. The Management Committee conducts the

hospital since the effective date of the Act. Many of
the members of the hospital management committees - .

were formerly members of the governing boards of
the hospitals when they were private institutions.

Seven of the present members of the Management

Committee were members of boards of the three

hospitals prior to the passage of the Act.

Each of the three hospitals was what was known in
England as a voluntary hospital. They were private
*350 charitable enterprises and each was run by its
own governing body which controlled the

administration of the properry and the functions of
the hospital, including the selection and appointment

of the medical staff and all other employees' Each

of them had endowment funds of substantial

amounts. Their income came from these

endowments, from annual gifts, from payments by

patients who could:afford to pay and from
contributory'schemes,'which were a kind of
voluntary insurance system somewhat similar to Blue

Cross and other systems in this country. The

specialists and consultants at the hospital gave their

services free and any paticnt who could not afford to
pay received his hospital care free. The voluntary
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hospitals had been for some 200 years the 'heart of
medicine' in England for the treatment of the acute

sick. The Act dissolved the old governing bodies

except as they might have other functions, not

related to the hospitals, which they could carry on.

None of the three governing boards has any powers

with respect to the hospitals now being run on the

premises which they formerly owned and operated,

and none has attempted to exercise such power. The

hospital properties are now owned by the Minister of
Health and operated by the Management Committee

as agent for the Regional Board in Birmingham.

t3lt41 Appellants maintain that the testator's gifts

under Article 30 of the will were to particular

instirutions and were to be used for particular
purposes. The income was to be used for defraying

current expenditures. Clearly, the gifts to the three

hospitals are charitable gifts. Under lllinois law
there can be no failure of such gifts so long as the

charitable purpose embodied therein may be

ftrlfilled. The particular mode or method of
application of the gifts is not treated as controlling in
the eyes of equiry. Heuser v. Harris, 42 lll. 425:

Crerar v. Williams, 145 lll. 625, 34 N.E. 467, 21'

L.R.A. 454; Jansen v. *351 Godair, 292 lll. 364,
127 N.E. 97; Burke v. Burke, 259 lll. 262, 102

N.E. 293; Webb v. Webb, 340 lll. 407, 172 N.E'
730,71 A.L,R. 404. 'The general intention of the

testator in favor of charity will be allowed to

prevail, even though his partjcular intention as to the

manner of managing the- gift falls to the ground.'

Ingraham v. Ingraham, 169 lll. 432, 48 N.E. 561,

566, 49 N.E. 320. The efforts of the courts of this

state have always been to sustain a gift for chariry if
it can be done, and:vñile our couns do not assume

to exercise the prerogative powers **662 which the

courts of England have at times exercised, if a trust
for charity is sufficiently certain to enable the courts,

in the exercise of their ordinary chancery po'¡/ers, to
carry out the donor's charitable intent, they will not

allow the trust to fail. Heuser v. Harris, 42lll.425;
Kemmerer v. Kemmerer,233lll.327,84 N.E. 256.

In this state the test of failure of the charitable gift
involves the question of whether the charitable

purpose embodied in the gift can be fulfilled' V/e

agree with the chancellor th|.! the testator's

charitable purpose embodied in his gift to the three

hospitals can be fulfilled, As the cases indicate, the

rule with respect to charitable gifts is somewhat

different than with respect to noncharitable gifts.

The courts will make every effort to sustain a

charitable gift, and changes in the mode of
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. administration or management of the gift are not \
treated as controlling. Appellants call ltrention to
the fact that during rhe liferime of the tesraror the
hospitals were administered and managed by a
private board of managers and today they are
administered and managed by the Herefordshire
Management Committee under the Act. The
important question is not who manages the hospitals
but are they still functioning as hospitals, serving
substantially the same people and furnishing the
same hospital service and whether the funds will be
applied for the benefit of the hospitals *352 as

desired by the testator. Under Illinois law doubts
will be resolved in favor of upholding the gifts.

We find that the testaror's charitable purpose
embodied in his gifts to the three hospitals can be
fulfilled. The three hospitals conrinue to funcrion as
hospitals in the same premises, with the same
facilities and serving rhe same people as they oid
prior to the effective date of the Act. In no
substantial sense can it be said that the hospitals have
ceased to exist. They continue to exist and function
as hospitals as they always did. It is only the method
of administration or management that has been
altered or changed. Mr. Holland did not make the
gifts to the board of managers of the hospitals or to
any particular entify or administration, nor with any
limitation that their use was conditioned upon any
particular form of administration. The gifts were
absolute and not upon any condition precedent ol..
subsequent and without any gift over under any
circumstances. The only qualification imposed by
law would be that the income be used for the
purposes of the hospital wirh respect to the principal
of the trust fund. He specified only that the hospitals
should use their respective shares as an endowment
fund and that the income be used for the currenr
expenditures of the respective beneficiaries. He left
entirely unconditioned the matter of who was to
apply the income or in what manner other than it be
expended on a current basis. Since he made these
gifts in perpetuity, he must have assumed thar the
management or admi¡isrration might change. He did
not designate them as voluntary hospitals, or
hospitals run by any particular board of managers,
or in any paniculil fashion. He made the gifts to
the hospitals by the names by which rhey were
known in the area in which they were locared.
Section 6O of the Act provides, in substance, thar
property of a type herein involved shall be applied
by the board or committee, so far as practicable,
*353 for the purposes specified in the rrusr
instmment. The record shows that the gifts will be
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applied for the benefit of the ùree hospirals
desired by the testaror.

The regulations promulgated under the Act establish
that funds coming to the Managemenr Committees
under Section 60 are ro be accounted for and handled
separately, and there are frequent admonitions in
those regulations that they are trust funds and a¡e to
be applied in accordance with tle rerms of the trust
instrument. The Act iself provides that any sums
paid under Secrion 60 to a boa¡d or committee shall,
so fa¡ as practicable, be applied for the purposes
specified in the trust instrument. It appears that the
words 'so far as practicable' were inserted in Section
60 with the thought that being a stanrre of very wide
application there might be gifts made attaching
conditions to the use of properry **663 that it might
not be possible to fulfill. In the instant case rhere
are no such conditions. The testimony and the
exhibits establish that the gifts will be applied to the
benelit of the three hospitals in rhe manner desired
by the testator. The Herefordshire Hospital
Management Committee has filed an undertaking
which is attached to the decree, stating
unequivocally that monies received by ù'
Committee will be applied for the benefit of t"_

three hospitals in the manner specified in the will
and the decree, and further providing that the
principal of the ñmd, when the same is distributed,
will be maintained and the income only applied, as

specified in the will and rhe decree. The fact that
under the decree the funds will be applied by the
Management Committee, which is a Commirtee
appointed by the Minister of Health, does nor in any
sense make the applTatign any the less charitable.
The important fact- is that the three hospitals are
performing a charitable work, namely, the
furnishing of hospital *354 service, and it was to aid
such purpose that the gifts were made.

In Heuser v. Harris, 42 lll. 425, the court was
concerned with charitable gifts ro the poor of
Madison Counry and to a school district. Both of the
gifts were upheld as charitable gifts despite the fact
that in both instances the support of the poor and the
maintenance of a school district were and are normal
governmental functions. The County Court was
decreed to make and manage ¡he funds for the
benefit of the poor of Madisoi Counry. In In re
Estate of Graves, 242 lll. 23, 89 N.E. 672, ' '

L.R.A.,N.S., 283, the court upheld a charitable gr.-
which was to be administered by the Board of South
Park Commissioners in the erection and maintenance
of a drinking fountain. In Grear v. Sifford, 289
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..Ill.App. 450, 7 N.E.2d 371 (petition for leave to *1

appeal denied), a charitable gift was made to an

institution known as the Union Academy of Southern

Illinois, a private school. Subsequently, the

functions of this private school were, for atl practical

purposesr assumed by a community high school,

which was a tax supported institution, and the

tn¡stees of the private school applied the income

from this endowment fund to the support of the

community high school.-':The court held that there

was no fãnurõ of the charitable gift to the private

school despite the use of the income from the

endowment fund for the support of a tax supported

communiry high school. In Rush Medical College v'
University of Chicago, 312lll. 109, 143 N.E. 434,

our Supreme Court approved transfer to and use by

the universiry, an entirely different educational

institution, of the charitable gifts that had been made

to the Rush Medical School in order to carry out the

latter's charitable purposes. The case was decided

within the general equily powers of the court. The

court said, 312lll. lI7, 143 N.E. 437:

'The transfer ,of the property of the college to a

similar charity under conditions which assure

continuation *355 of the use .of the properfy in
accordance with the purposes of the charter of the
college, so that the fulfillment of the charitable
purpose will be accomplished and the efficiency of
this educational instirution increased, is not a

diversion of the funds to a purpose foreign to that

to which they were dedicated.'

From the case of.In re Harrington's Will, decided

by the Appellate Division of the Supreme Court of
New York, 243 App.Div. 235, 276 N.Y'S. 868,

869, it appears that the testator gave to her niece the

life use of certain real and personal properry and the

¡ernainder (converted into money) at the'death of the

niece to the "Rome Hospital and the managers and

trustees thereof by whatsoever name known in trust
however to build with said.monies and proceeds as

annex or addition to said Rome Hospital building in
memory of my late husband George A. Harrington
and for no other use of purpose said annex or

addition to be known as:'the 'Harrington Annex' or
'Harrington Addition.'' The'Rome Hospital'
mentioned in the will was a charitable instirution
incorporated in 1884 .,'and was operated as a

charitable instirution until January l, 1929, when,

for the annual rental of $l and upon certain
conditions and covenants all the real and personal

properry *+664 was leased to the Ciry of Rome for
two years, with renewal privileges. The lease

continued until, by a deed of December ll, 1930,
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' the lessor, for a consideration of $1, deeded the

properry to the City of Rome. The deed provided
that the premises conveyed "shall either be

maintained forever by the City of Rome, as a

municipal, hospital, or if sold, the proceeds of the

sale shall be used for the establishment .of another

municipal hospital and for no other purpose", and

that the hospital or its substirutes should bear the

name "Rome Hospital and Murphy Memorial
Hospital." Since that time the Ciry of Rome has

operated the property in connection *356 with the

Murphy Hospital as a single municipal hospital.

Decedent's will.was dated in lÐ1 and she died in
1903. The Rome Hospital (the original charitable

instirudon) had not been dissolved at the time the

opinion was filed. It has never been operated as a

hospital since it deeded its properry to the Ciry, but

continued to exist for the purpose of administering
certain trust funds. The surrogate held that the gift
lapsed and that there was a lapsing of. the legacy

because it expressed no general charitable purpose

such:as would prompt the couñ,to apply the cy pres

doctrine if possible. The Appellate,Division said,

276 N.Y.S. 871:

,'Primarily the gift was to an institution charitable'
by the vef.y terrns of its charter, and,.its work was

one of the highest types of charities. :k * * But the

will, in the,,instant case, took effect in,1903, at the

date of the death of testatrix. The Rome Hospital
was then in existence,.and, as a legal entity, is still
in existence, and then was, and.still is, legally
capable of accepting rhii gift. rt * * The very real

estate which it formerly owned is now being used

as a.hospital. What diffêrence that it has changed

hands and is now operated by the city of Rome? It
is said, in answer{o the question, that the,city of
Rome.may use the money to pay nurses or:buy
drugs and thus defeat the whole aim, of the

testátor, both in its memorial and in its charitable

features, and that the only purpose that the gift
will serve is to relieve the taxpayer's burden. I
see only this one impediment in the way of
carrying out the purposes of this charitable gift. It
is the impediment that must always exist,

whenever it is sought to attach a cha¡itable gift to
some one's propeffy oJher than the testator's. If I
choose to provide for the creation.of a college or
hospital, and make a valid will..tp that end, that is

no onels business but the court's to see that the

plan is carried out. But if I, provide by will for
annexing *357 a libra¡y to some one else's college

or a sun parlor to some one else's hospital, my

plan may be met with objection from the incidental

donee. The owner of the propeny designed to be
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incidentally benefited by a charitable gift may ri
renounce the gift so far as he is concerned, and no
one can make him accept it. If the city of Rome,
the present owner of the hospital building in
question, does not want an annex or addition
substantially as testatrix intended it, it need not
have it. But, if it is willing ro accept it, no reason
is apparent why the wishes of testatrix cannot be
substantially carried out. * d( * A further
proceeding, either in Supreme Court or
Surrogate's Court, may hereafter be had to apply
the cy pres doctrine, and in that proceeding, with
the proper parties in court, the court may direct
the trustees of rhe original Rome Hospital in the
carrying out of a plan to use the legacy in a
manner substantially carrying out the benevolent
aim of the testatrix.'

From the language of the Holland will it appears
that the tesraror had in mind only that the principal
of the fund be kept intact and that the income be
expended on a current basis. He did not specify that
fhe income be used for any particular purpose or
impose any limitation as ro the type of expendirure.
The only requirement is that the principal remain
intact. The regulations comprehend that the gifts
administered by the hospital management committee
are to be applied for such hospital **665 purposes as
the committee managing the hospital shall determine.
The funds would be used for 'general or special
hospital purposes' or for 'research'. or for_
'laboratories' or for 'extras or amenities.' The
determination of the specific hospital purposes for
which the funds will be used will be made by the
Hospital Management Committee, the agency
administering the hospitals. The gifts would be used
for *358 such hospital purposes o¡ services as the
committee managing the hospital would determine,
and this is the intention thar rhe tesrator had in mind.
He left the funds to the hospital without specifying
the purpose for which they were to be used, except
that the income from the principal was to be
expended on a current basis.

Appellants rely heavily on Quimby v. euimby, 175
IIl.App. 367, and Chicago Daily News Fresh Air
Fund v. Kerner, 305 Ill.App. 237, Z7 N.E.zd 310.
In the Quimby case the charitable donee had wholly
ceased to carry on fhe work for which it was
organized prior to the time that the bequest was to
take effect. In the Kerner case the court said, 305
Ill.App. 244, 27 N.E.2d 313: 'The legatee having
renounced the gift, it does not take effect and is as if
it had never been made.' Vy'e agree with the
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appellees that these cases are not applicable to t
case at bar. In this case there has been no failure of
the gifts to the hospitals since the charitable purpose
embodied in the gifts ca¡ be fulfilled. Appellants
also cite Boa¡d of Educarion v. City of Rockford,
372 lll. 442, 24 N.E.zd 366. There rhe quesrion
was whether a charitable gift of properry for
educational purposes to benefit persons in a
particulil area could be used for non-educational
purposes to benefit a different class of persons. The
case is not in poinr. In the instant case the appellees
do not propose that the gifts to the hospitals be used
for other than hospital services and the record shows
that the gifts will be used for the purposes the
testator desired to benefit.

Appellants assert that the exacr question of the
failure of a specific gift made to an English hospital
which had been nationalized was decided by the
Supreme Courr of Rhode Island in the case of
Pennsylvania Co. for Banking and Trusts v. Board
of Governors of London Hospital, 79 R.l. 74, 83
A.2d 881. That coun held thar the nationalization of
these hospitals had brought about a failure of the
gifts to two *359 former voluntary hospirals :,

I¡ndon. The court in the Rhode Island case srar,
that if the inrerests granted had been absolute
interests, they would have passed to the Minister of
Health or to the successor boards by virtue of tìe
provisions of the Act. The court said, 83 A.2d 8gg:

'Finally \¡/e are unable to-agree with the arguments
of the English hospitals that, even if in the
circumstances the gifts ro rhem have failed, they
are entitled to have this cause remanded to the
superior court for the application of the doctrine of
cy pres. It may be granted that the tesraror's will
reveals a general charitable intent, pell v. Mercer,
supra [4 R.I. 412], thus meering that requirement
for the application of such doctrine. However, in
Section XI of his will the testator named the
respondent churches as his residuary legatees
saying: 'so that in case any of my preceding gifts,
specially my gifts to Public purposes should fail *
* * lny propeny shall surely go, in such event, to
the work of establishing the Knowledge &.
following of Jesus Christ among our American
People.' Such provision in effect obviates the
application of that doctrine since the restator
himself shows clearly his o'wn intent and the
alternative disposition of his property in the evr
of the failure of the gifts referred to. In t¡,_
circumstances we see no reason why the above-
expressed intent of the testaror should not be
carried out. It is generally held that when a
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.. testator makes a specific alternative bequest to take !i
effect if a primary. charitable one fails, the

doctrine of cy pres is not applied, but the estate is

distributed in accordance with the testator's

express direction. ¡|'. t' '{c Having determined, in
view of the conditions appearing herein and the
**666 changes resulting from the passage of the

health act, that the gifts to the English hospitals

have failed and that this cause is not a proper one

for an application *360 of the c) prøs doctrine

under our statute, we find that the assets of the

trust now in the hands of the complainant trustee

and ready for distribution should be paid, in
accordance with the express direction of the

fltutot 
as contained in,,section XI of his will * x

The Rhode Island case. is not appiicable to the

situation presented to us. The gifts to the three

hospitals in the case at bar were absolute gifts, were

vested equitable remainders, and had vested prior to

the passage of the Act. In the Rhode Island case the

court found that the gifts were limited to specific
uses and by express conditions as part of the essence

of the gift so that they failed if such uses and

purposes were not to be fulfilled. The Rhode Island'

opinion discloses that the court wor¡ld have applied

the gifts for the charitable donees under the Çy pres

doctrine except that there was an alternative
disposition contained in the will.

t5lt6l We agree with the contention of the

appellees that the gifts to the three hospitals were

absolute interests with possession and enjoyment

only poslponed for the putpose of letting in the

interests of the individual life income beneficiaries'
An estate is vested not, only where there is an

immediate right of present enjoyment but a present

fixed right of furure enjoyment. Possession and

enjoyment were to take effect upon the happening of
the event to occur, namely, the death of testator's
brothers and sisters who were the life income

beneficiaries. The postponement of possession and

enjoyment was provided for as a convenience to the

estate and not for reasons personal to the hospitals as

legatees. The interest bequeathed to the hospitals

were vested equitable remainders. Scofield v.

Olcott, 120 lll. 362, lA N.E. 351; Ashmore v.

Newman, 350 lll. &, 183 N.E. l; Continental

Illinois National Bank'& Trust Co. v. Kane, 308

Ill.App. 110, 31 N.E.2d 351.

Ul *361 A court of equity has inherent powers
with respect to charitable gifts within the general
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equity powers of the court, aside from the doctrine

of cy pres. A court of equiry within its general

equiry powers will act to supply any deficiencies in
order to preserve the gifts. Webb v. Webb, 340 lll.
407,172 N.E. 730, 7l A.L.R. 404. In Hitchcock v.
Board of Home Missions, 259 lll. 288, 298; 102

N.E. 741, 745, the court said: 'lt is sufficient to say

that to sustain this gift does not require the exercise

of any prerogative power of a narure sometimes

exercised in England, but requires only the exercise

of the ordinary jurisdiction of a court of equity.' In
First National Bank of Chicago v. Elliott, 406 lll.
44, 63,92 N.E.2d 66,76, the court said:

'It is usually where the charity has entirely failed
that the extraordinary power of. q pres is used to

designate another like chariry to be aided or
supported by the fund. Here, had the parties so

desired, most of the relief could have been

obtained by exercise of the court's inherent equity
powers, although, since there is a change in
location and size of the instirution, a decree based

upon the doctrine of cy pres is proper.'

t8ll9l In our opinion the chancellor was correct in
finding that the testator's dominant intent was for the'
general charitable purpose of promoting the health of
the communiry in which he was born rather than to
benefit the specific entities which owned and

operated the three hospitals at the time of the

execution of the will. The findings are amply

supported by the evidence. It is significant that the

testator made no provision- for a gift over to his heirs

of the gifts to the hospitals under any condition.
Having made ample provision for his heirs he made

the gifts to the hospitals ab.solute in form and without
expressing any interuión that his heirs should share

therein. The voluntary hospitals such as the th¡ee

hospitals in question, were in dire need of financial
help at the time of the passage of the *362 Act. The

hospitals are. still functioning æ hospitals and the

application of Mr. Holland's gifts is not an

appìication to a **667 different charitable use but to
the same charitable use. lile are in accord with the

chancellorrs statement that 'The wisdom or lack of
wisdom of the adoption by the English Parliament of
the National Health Service Act is of no concern to

this eourt in determining the issues herein involved'
Nor is this court endorsing, by this decision, the

system known as 'Social Meôicine.' * i' {'

Regardless of the type of government under which
people live, whether in accord with our concepts or
not, the furnishing of medical and hospital service to

human beings, in a worthy charitable purpose. If, as

a matter of fact, there to exist deficiencies and
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1 inadequacies in the services rendered by rhe ,!
hospitals in question, the income from rhe funds
bequeathed by the testa¡or's will should help
materially to lessen such deficiencies and should.
result in better hospital service to that community.'

The chancellor, in finding for the hospitals, places
his principal reliance on the cy pres doctrine. We
are of the opinion that the relief afforded in the
instant case could have been obtained by the exercise
of the court's inherent equiry powers. However, we
agree with the appellees that a decree based on the
doctrine of. cy pres is proper. First Narional Bank of
Chicago v. Elliott, 406 lll. 44, 92 N.E.2d 66;
Village of Hinsdale v. Chicago Ciry Missionary
Sociery, 375 lll. 220, 30 N.E.2d 657; Bruce v.
Maxwell, 311 lll. 479, 143 N.E. 82. These
hospitals are identical institutions designated by the
testator, renrle¡i¡g the same type of medical service
to the same communiry, in the same buildings and
using the same facilities. Only management and
ownership of the hospitals have changed by reason
of the Act. The award of these funds to these
hospitals under the present management and
ownership is not just an application of these funds
*363 to instirutions of a similar cha¡itable purpose,
but to the identical purpose contemplated by the
testator.

[0] The testimony of Miss Ethel Holland, sisrer of
the testator and one of the individual defendants, was-
excluded by the chancellor as incompetent under
Section 2 of the Evidence Acr, Ill.Rev.Srat.1953, c.
51, $ 2. Miss Holland, if permitred, would have
testified that her brother had never given money to
government-operated charities; that he was
emotionally and politically opposed even ro the mild
policies of the Labour Party in the 1930's; that his
only gifts for medical purposes were to voluntary
hospitals; that his only gifts for medical purposes in
the Herefordshire area were to rhe three hospitals
named in his will; and that he never gave money to
convalescent homes, homes for the aged, sick, etc.,
or to provide 'amenities' in hospital service or for
any hospital purpose not concerned with the
provision of essential medical service for the acutely
ill by voluntary hospitals; and rhat her brother
thought of the Fund simply as an organizarion which
aided the voluntary hospitals in London rhrough
contributions to the operaring expenses. Appellants
say that the proffered testimony would have
confirmed that Mr. Holland's intention was to aid
certain voluntary hospitals in Hereford and to aid the
voluntary hospitals in London and that the siruarion
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brought about by the Act would have been anarhen
to him. Appellants argue thar the Illinois courrs
make one clear exception to the apparent
phraseology of Section 2 of the Evidence Act,
namely that the statute does not apply to contests
concerning the relative rights of devisees as among
themselves, so long as no one is assening a right to
the properry which is founded outside or against the
will. Citing Pigg v. Carroll, 89 Ill. 205; *364
Mueller v. Rebhan, 94 lll. 142; Fleming v. Mills,
182 lll. 4æ,55 N.E. 373; Alward v. Woodard, 315
n. 150, 146 N.E. 154. Appellants assert rhar the
position of Miss Holland and the othe¡ individual
defendants falls clearly within the ambit of this
exception because this is a controversy solely among
various claimants under the testator's will and the
individual defendants claim through a consrruction of
the will and not against it. rile find that the
chancellor properly excluded the testimony of Miss
Holland . Appellants are claiming not as legarees
under the will but as heirs of the resrator. Their
theory is that upon failure of the specific gifts, there
is a reverter to them as the testator's heirs-at-law.

**668 Appellants urge that the gift to the Fund fair'
because tl¡e testator's specific pu{pose, to aid ti"
voluntary hospitals in London, can no longer be
accomplished by the Fund either in the manner
intended by the testator or otherwise. Our views as

to the gifts to the three hospitals are applicable to the
contentions concerning the Fund. The heirs say thar
what Mr. Holland had in mind whs defraying rhe
current expendifures of the voluntary hospitals; that
the Fund had over a long period of time idenrifîed
itself completely and exclusively with the voluntary
hospitals of Londorythat it aided all of the voluntary
hospitals; that the testator had no reason to
differentiate in the use of the term 'current
expendirures' between the three hospitals and rhe

Fund; and that the only reasonable construction of
the language of the will is that the restator wanted
the income intended for the Fund to be used for the
principal activity of the Fund-paymenrs towards the
operating expenses of the voluntary hospitals in
London. Appellants insist that the extinction of the
voluntary hospitals of London makes it impossible
for the Fund to carry out the purposes Mr. Holland
intended, and that the nationaliz4tion of those *365

hospitals has created a situation'in which the use of
the income for 'extras' connected with t'
nationalized hospitals and not for 'curre,--
expendirures' is equally in confiict with the
intention. They state that the testator could not have
contemplated that the voluntary hospitals, rather rhan
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.,evolving throughout the years so as best to fulfill ';¡
their function of treating the acute sick, would be

exterminated and that these hospitals as social and

charitable organizations would come to an untimely.
end. They state that for the reasons urged, the gifts

must be held to have failed.

After the passage of the National Health Service

Act the Fund continued its charitable existence

corporatively and otherwise, and continued to

function as a charitable institution. The Fund's
corporate charter authorizes it to apply the capital

and income of the funds and properry of the

corporation in or towards the support, benefit or
extension of the hospitals of London, or some or any

of them (whether for the general or any special
purposes of such hospitals) and to do all such things

as may be incidental or.',conducive to the attainment

of these'objects. In the charter the expression 
-

'hospitals of London' is defined to mean and include

such present and furure hospitals, convalescent
homes, mursing homes, nursing institutions, lying-in
institutions, dispensaries, medical missions, societies

for the provision of surgical or medical aid or
appliances and institutions for rest, relief or cure of
sick persons as shall be instituted within London.

At the time the Holland will was made it was the

administrative practice of the Fund, long established,
to commingle in a common ñmd all the receipts (of
the same general character as the trust estate net - -

income and later endowment income involved in the

instant case) that had come to it free of any

restriction against what the practice entailed. Each

year witnessed a sizeable *366 aggregate sum put

together in this way. It was and is the administrative
practice to pay Fund administrative expenses and to

disburse the various charities from the common fund
without regard to the :source from whence the

disbursed sum came and. without any srudied effort
to fit each disbursement into a pattern of what had

gone on before with respect to disbursement of an

equivalent sum. This practice arose out of a

composite of experience and gradual growth over the

years and developed from within the Fund as a

desirable thing from a management standpoint, and

therefore, originated and endures not at all by reason

of outside compulsion. 'The practice tends towards
minimizing the administrative expense burden and

contributes to employment of its expendable funds to
the charitable maximum. It is purely administrative
in narure and the practice is observed where

contributions to the Fu¡d, by will or otherwise, are

unaccompanied by restriction. We have no
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hesitancy in saying that under the will and the record
in the case at bar the income becomes a part of this
common ftmd when it is received and is subject to
being so disbursed. The principal of the trust estate

income never becomes a part of that common fund.
When **669 the testator of the will chose to say

nothing in negation or prohibition of this common
fund practice, he tacitly bestowed his approval on
the method of administering if he was aware of the

practice. If he was not aware of it, then he

nevertheless bestowed his approval by reason of
having directed that the income therefrom be used

for'current expendirures.'

The Act did not affect the properry or management

of the King Edward's Hospital Fund for London.
None of its funds or propenies, endowment or
otherwise, was taken over under the Act. The
corporation retains all of its original charter powers

and 'continues ¡o act *367 as a charitable
corporation. The fund is now concerned principally
with hospitals in the National Health Service which,
by reason of the inclusion of hospitals formerly
governmentally operated in addition to voluntary
hospitals, has substantially expanded the possible

scope of Fund assistance in regard to the number of
hospitals that could benefit therefrom. The Fund
still assists hospitais with the problem of obtaining
nurses, with dietary problems, bookkeeping
problems and the like. It renders financial assistance

to 13 small hospitals in London which were not
taken over by the Minisier of Health. The Fund
renders substantial assistance to convalescent homes

and defrays part of the cost of emergency bed

service. It makes substantial grants for amenities to

patients and the purchase of special equipment in
nationalized hospitals is London. It is in the process

of setting up a college for the training of hospital
administrators, nurses and dieticians.

In the field of financial grants to voluntary hospitals
a conspicuous change took place when the Act went
into operation. That type of charitable activity was

and is substantially curtailed because of the

elimination of private financing characteristic when

the government took over many of the hospitals.

Other charitable activities, or more intense activity
in other fields, have been substi.tuted. The long

established administrative fearurés, including resort
to the common fund, are in vogue substantially as

they were in 1936. The Fund's preeminence was

attained in ways less spectacular than direct f,rnancial

grants. Administrative practices are at the bottom of
its greatest successes.
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\ [1][2] There is no limitation in rhe will upon the.!
nature or rype of administrarion that should manage
the fund, nor upon the manner in which the gifts are
to be applied, except that the corpus remain as an
endowment*368 fund with only the i¡come thereof
to be used for currenr expenditures. Nothing is said
concerning the use to which the Fund shall put the
i¡come it is to receive out of tle trust estate. With
respect to the income the testator confines himself to
the designation of the Fund by irs correct name. The
language used does not impose a restriction in the
nature of a condition subsequent. The term
'voluntary' in relation to hospitals does not appear in
the will, nor is there any reference in the will to
'direct' financial aid to hospitals nor to financial
'grants' in aid of them. The term 'current
expenditures' has the signification that it meets
obligations of a day+o-day character as they arise
and not that it is something to be set aside for long
range fufure requirements to await the obligation. In
giving the direction he did abour endowment income
the testator was looking ahead many years, saying
what he wanted done with the income then. It is
unreasonable to assume he invoked the term 'current
expenditures' in any other sense than with reference
to the expenditures that would be current then, the
future times when endowment income would become
available. It would be unreasonable to say that,
looking forward, his fîrm disposition was that the
income be expended then precisely as the Fund had
been expending income from its other endowments- -

in 1936. We agree with the chancello¡ that the
words 'current expendirures' mean the current
expendirures of the Fund itself in the sense of the
outlays is makes from its cofltmon fund, and that the
language does not comprehend the current
expenditures of the hospitals the Fund aids, nor any
other institution it aids. Since conditions **670
subsequent, especially as applied to chariries, are not
favored by the law, the intention to create such a
condition must clearly appear from the instrument,
and in case of reasonable doubt the vested estate will
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not be divested. *369 Gredig v. Sterling, 5 Cir., ,

F.2d 832, 835; 14 C.J.S., Charities, g 44, pages
495,496.

Appellants suggesr that any plan which rhe courl
might work out could not be enforced by our courts
but would be 'subject ro the future whim of the
British Parliament.' We recognize that after the
delivery of the corpus of the trusts our courts would
not have any effective control over the trust firnds.
That is true in any case where funds are delivered
beyond the jurisdiction of the United States and
where there a¡e no parties within the jurisdiction
subject to the directions of the coun. Mr. Holland
accumulated his wealth in the United States. He
made four modest bequests to American charities for
a total of $6,500. Of the private persons named
legatees all but two are relatives and all but one are
English residents. That one, an American, was
given $1,000. The will disposed of a million dollar
estate, all of it personalry, consisting of cash and
securities. Mr. Holland visited England frequently.
He knew that under the English constitutional system
Parliament is supreme, yet he chose to leave nearly
all of his estate to his relatives and charities :'
England. He and the draftsmen of the will knew th.
after the delivery of the corpus of the estate to
individuals and institutions in England that
Parliament might pass laws which would affect the
funds so distributed. They also knew that whatever
bequests were made to American legatees would be
protected by the provisioïs of our state and federal
constitutions.

The chancellor was -right and the decree of the
Superior Court of Ceok County is affirmed.

Decree affirmed.

FRIEND and NIEMEYER, JJ., concur

END OF DOCUMENT
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.Þ

United States Court of Appeals,
Seventh Circuit.

In re GENERAL MOTORS CORPORATION
ENGINE INTERCHANGE LITIGATION.

Appeal of Betty OSWALD, on her own behalf and

on behalf of all other persons

similarly situated, and Phil Miller and Eileen Miller,
on their behalf and on

behalf of all other persons similarly siruated,

Plaintiffs-Appellants,

GENERAL MOTORS CORPORATION,
Defendant-Appellee.

No. 78-2036

Argued Sept. 28, 1978

Decided Feb.26, 1979

In engine interchange litigation brought against

automobile manufacturer, an appeal was taken from
an order of the United States District Court for the

Northern District of Illinois, Eastern Division, Fra¡k".
J. McGarr, J., approving a subclass settlement. The

Court of Appeals, Harlington Wood, Jr., Circuit
Judge, held that: (1) the trial court's order approving
subclass settlement ,was an appealable collateral
order, since it was not tentative, was capable of -'
review without extensive examination of the merits,
raised issues which could not be effectively reviewed

later, and presented important, unresolved legal
questions for appellate consideration; (2) the conduct

of the negotiations was relevant to the fairness of
subclass settlement, and the trial court's refusal to
permit discovery or examination of the negotiations

constituted an abuse of discretion; in addition, the

record failed to adequately support the court's
conclusion that the seemingly irregular conduct of
the negotiations did not prejudice the interests of the

class; (3) where, under the settlement order, a

subclass member was presented with an accept-or-

else siruation, i. ê., if he did not accept, his federal

claim was lost even though he could not receive the

benehts of the settlement package, the dismissal of
the action was fundamentally unfair to nonconsenting
subclass members and, therefore, the settlement
could not be permitted to stand in its present form,
and (4) despite the Court of Appeals' reversal of
order approving subclass settlement, the district
court could approve communication of the

manufacfurer's offer of settlement to individual

Page 268

members of the class

Reversed

West Headnotes

[] Consumer Protection @-36.1
92Hk36. r

(Formerly 92Hk36, 382k864)

Magnuson-Moss Act limits federal court jurisdiction
over class actions prosecuted under the Act to those

actions in which the amount of each individual claim
is at least $25, the total amount in controversy is at

least $50,000, and the number of named plaintiffs is

at least 100. Magnuson-Moss Warranry Federal
Trade Cilmmission Improvement Act, $$ 101.112,
ll0(dx3), r5 u.s.c.A. $$ 2301-2312, 2310(dX3).

[2] Consumer Protection @36.1
92Hk36.r

(Formerly 92Hk36, 382k864)

Magnuson-Moss Act was enacted by Congress to
prevent "trivial or insignificant" class actions from
being brought in the federal courts. Magnuson-Moss'\ Warranty Federal Trade Commission Improvement
Act, $$ 101-112, 1s U.S.C.A. $$ 2301- 2312.

[3] Federal Courts @542
170B.k542

Court of Appeals cannoJ determine its jurisdiction by
a majority vote of col¡nsel appearing before it, and

even if the parties unanimously agreed to appeal

district court order, the Court of Appeals would be

required to raise the jurisdictional issue sua sponte.

28 U.S.C.A. $ r291.

[4] Federal Courts €>660.30
1708k660.30

(Formerly 1708k660)

Collateral orders are appealable without the express

entry of judgment under rule 54(b), that is, without
an express determination that therç,is no just reason

for delay and an express direction for entry of
judgment. Fed.Rules Civ.Proc. rule 54(b), 28

U.S.C.A.

[5] Federal Courrs @r66¡.35
r708k660.35

.i .-
'a.
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(Formerly 1708kó60)

In close cases, the determinalion of whether a
judgment is appealable musr be made by balancing
the inconvenience and costs of piecemeal review
against the danger of denying justice by delay.
Fed.Rules Civ.hoc. rule 54(b), 28 U.S.C.A.

[6] Federal Couns €>587
170Bk587

Federal policy against piecemeal review admits no
exception merely because the judgment appealed
from affects the conduct of a class action.

[7] Federal Courts @-571
1708k571

Requirements of the collateral order doctrine
established in Cohen are: that rhe marrer appealed
from must have been finally derermined by the
district court; that the matter must be separable
from, and collateral to, righrs asserted in the action
and neither affect nor be affected by decision on rhe
merits; that the rights asserted would be lost,
probably irreparably, if review were delayed until
the conclusion of proceedings in the district court,
and that the order must present important and
un¡esolved legal questions.

[8] Federal Courts @571
1708k571

As regards the collateral order doctrine's first
requirement, viz., that the matter appealed from
must have been finally determined by the district
court, this does not require that the trial court be
without power ro reverse irs ruling; it only requires
that no further considera¡ion be likety.

[9] Federal Courts @:r571
l70Bk57l

Ordinarily, settlemenrs of civil litigation are nor
reviewed by federal courts; thus, as regards the
collateral order doctrine, the issue of whether the
matter appealed is "separable from, and collateral
to, rights asserted in the actiont' is raised.almost
exclusively in class or derivative actions.

I l0] Bankruptcy @ 3032. 1

5 r k3032. 1

(Formerly 5tk3032,
s rk640.80)

51k640.8,

Page 269

Court approval of settlements is necessary in
bankruptcy reorganization proceedings.

[11] Compromise and Settlemenr @57
89k57

(Formerly 1704k1699)

Adequate review of the fairness of a seftlement
necessarily requires some examination of the
underlying cause of acrion.

[12] Federal Civil Procedure Þ164
1704k164

Adequate represenration is the foundation of all
representative actions. Fed.Rules Civ.proc. rule
23(a)(4),28 U.S.C.A.

[13] Federal Courts @:=571
1708k57t

In engine inrerchange litigation brought against
automobile manufacturer, the trial court's order
approving subclass settlement was an appealah'
collateral order, since it was not tentativs, wc_
capable of review without extensive examination of
the merits, raised issues which could not be
effectively reviewetl later, and presented important,
unresolved legal quesrions for appellare
consideration. 28 U.S.C.A. $ 1291; Fed.Rules
Civ.Proc. rule 23, 28 U.S.C.A

[4] Federal Courts @544
1708k544

Since, in engine interchange . Iitigation brought
against automobile manufacturer, notice of proposed
subclass settlement informed subclass members that
if they neither opred out of the subclass nor
intervened in the lawsuit "attorneys for the named
plaintiffs will represent your interest in these suits, "

subclass members who received the notice could
reasonably rely on class counsel to protect their
inferests by prosecuting an appeal from the judgment
of the district court if necessary; therefore, absentee
subclass members did not waive their right to have
the settlement reviewed by the Cgurt of Appeals.

[5] Federal Courrs @544
170Bk544

Decision to appeal a class action judgment must rest
with the class plaintiffs, nor class counsel.

I
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.,Fed.Rules Civ.Proc. n;Je 23, 28 U.S.C.A

[6] Federal Courts Q?544
1708k544

Assuming arguendo the premise that the class

attorney is the "dominus lirus", the pretrial order,
which did not purport to restrict the representative
capacity of the named plaintiffs prosecuting appeal

from district court order approving subclass

settlement of engine interchange litigation, did not
prohibit counsel for the named plaintiffs from
representing the interests of the class before the

Court of Appeals. Fed.Rules Civ.Proc. rule
23(a)(4), (e), 28 U.S.C.A.

[17] Federal Courts @:=753
1708k758

In engine interchange litigation brought against

automobile manufacturer, the best interests of the

class warranted that the Court of Appeals review the

fairness of subclass settlement as it affected the

entire class,

[8] Compromise and Settlement €:=66.1
89k66. r

(Formerly 89k66, t70Akl697)

In engine interchange litigation, the conduct of the

negotiations was relevant to the fairness of subclass -.
settlement, and the trial court's refusal to permit
discovery or examination of the negotiations
constituted an ab-use of discretion; in addition, the

record failed to adequately support the court's
conclusion that the seemingly irregular conduct of
the negotiations did not prejudice the interests of the

class.

[9] Compromise and Settlement @=166.1

89k66.1
(Formerly 89k66, l70Akl697)

Page 270

(Formerly l70Akl699)

Participants in negotiations to settle class actlons are

aware that federal rule of civil procedure requires
the trial court's approval of any settlement reached;
moreover, they are or should be aware that the court
wili inquire into the conduct of the negoriations.
Fed.Rules Civ.Proc. rule 23(e), 28 U.S.C.A.

[21] Federal Civil Procedure €=164
170Ak164

Trial court has the continuing dufy to undertake a

stringent examination of the adequacy of
representation by the named class representatives
and their counsel at all stages of the litigation.
Fed.Rules Civ.Proc. rule 23, 28 U.S.C.A.

[22] Compromise and Settlement €=59
89k59

(Formerly 1704k1699)

Before approving a settlement, the judge must assure

himself that the class had been adequately
represented during the settlement talks, a conclusion'
which will not follow automatically from a finding
of adequacy for litigation purposes. Fed,Rules
Civ.Proc. rule 23, 28 U.S.C.A.

[23] Federal Civil Procedure Þ1923
170Ak1923

Manual for complex litigation does not provide an

inflexible formula or mold into which all pretrial
procedure must be cast, but in appropriate cases the

manual does provide- a rough guide by which to
measure whether the trial judge acted within his
discretion.

[24] Comprornise and Settlement GÞ57
89k57

(Formerly 1704k1699)

Inquiry into the conduct of the negotiations which While the court will not approve a settlement if it is

led to subclass settlement was consistent with the unfair, "fairness" may be found anywhere within a

letter and spirit of federal rule of evidence which broad range of lower and upper limits. Fed.Rules
bars the admission of evidence of compromise Civ.Proc. rule23,28 U.S.C.A.
negotiations to prove liability or damages and ./
expressly provides that it "does not require exclusion [25] Compromise and Settlement @59
when evidence is offered for another purpose.' 89k59
Fed.Rules Evid. rule 408, 28 U.S.C.A. (Formerly 1704k1699)

[20] Compromise and Settlement @51 Since the prestige attendant upon negotiating a large
89k51 settlement against a corporate defendant and thereby
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", acquiring reputations as consumer advocates may .\
place public attorneys in a situation analogous to
private counsel who hope to win large fee awards,
the possibiliry of such conflict of interest as a
general rule warrants judicial scrutiny of
unauthorized settlement negotiations. Fed.Rules
Civ.Proc. rule 23, 28 U.S.C.A.

[26] Compromise and Settlement €-¡51
89k51

(Formerly l70AkI697)

Settlement negotiations with less than all class
counsel weaken the class' tactical position even if the
attorney who enters into the negotiations attempts to
represent the class' interests vigorously.

[27] Compromise a¡d Settlement G:'51
89k51

(Formerly l70Aki697)

Class counsel should know the options considered
and the topics discussed during the negotiations
before supporting a settlement as fair.

[28] Compromise and Settlement €-61
89k6r

(Formerly 1704k1699)

Exclusion of private counsel from the negotiations
that led to subclass settlement of engine intêrchange - ..
litigation weighed heavily againsr approval of rhe
settlement.

[29] Federal Civil Procedure @ 1707
l70Akl707

Although the proponents of any class settlement bear
the burden of proof on the issue of fairness,
proponents who improperly negotiate a settlement
should bear the heavier burden of establishing
fairness by clear and convincing evidence.

[30] States €=Þ190
360k190

Absent statutory authorization, Illinois could not
maintain engine interchange lawsuit against
automobile manufacturer in federal court as a parens
patriae action.

[31] Federal Civil Proced¡¡s €:Þ¡61
l70Akl6l

Page 271

Class action, although it also provides a vehicle fc
furthering the substantive policies behind legislation,
is primarily a device to vindicate the rights of
individual class members. Fed.Rules Civ.Proc. rule
23,28 U.S.C.A.

[32] Consumer Protection @:=41
92Hk41

(Formerly 382k864)

Since the Magnuson-Moss Act provides that the
United States Attorney General and the Federal
Trade Commission may go to federal court to enjoin
violations of the Act, it provides its own mechanism
for protecting the general public's inreresr in
enforcement of its provisions; it does not leave
protection of the public interest up to the attorneys
general of the 50 states. Magnuson-Moss Warranty
Federal Trade Commission Improvemenr Acr, $
110(c), 15 U.S.C.A. $ 2310(c); Clayron Act, gg

4A-4H,15 U.S.C.A. $$ l5a-l5h

[33] Compromise and'Settlemenr Ç:=61
89k61

(Formerly l70Akl699)

Assuming, arguendo, in engine interchange litigation
brought against automobile manufacfurer, that the
Illinois Attorney General's office did nor violare
pretrial order and thus participated in subclass
seftlement negotiations solely as a representative in
the parallel state court, action, nevertheless, the trial
judge should have opened up rhe negotiations to
scrutiny, if only to dispel the questions narurally
arising from the uqusual posture of the case.
Fed.Rules Civ. Proc:-rule 23, 28 U.S.C.A.

[34] Compromise and Settlement @59
89k58

(Formerly l70Akl699)

Unanimous approval of all named plainriffs is not a
prerequisite to judicial approval of a sertlement
approved by some of the named plaintiffs. Fed.Rules
Civ.Proc. rule 23(e), 28 U.S.C.A.

[35] Federal Civil Procedu¡s €-1700
l70Akl700

Although, in engine interchange litigarion broug'
against automobile manufacrurer, the abandoflrì€rrr
by state attorneys general of rhe claims of post-
April ten car buyers did not by itself warrant
reversal of the se¡tlement of the claims of pre-April
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"' l1 buyers, it did indicate that the representation
during the negotiations may have been inadequate as

to all Oldsmobile buyers who constituted the'original
class. Fed.Rules Civ.Proc. rule 23,28 U.S,C.A.

[36] Federal Civil Procedure F162
: 170Ak162

-'Trial court has broad discretion in determining
whether to allow a class action to'be maintained and

must necessarily have an equally broad range of
discretion in de-termining whether to create

subclasses. Fed.Rules 'Civ.hoc, n¡les 23,
- 23(cXaXB), 28 U.S.c.A.

Page 272

parallel state and federal actionS, lhe rial courr,
before granting' the attorney leave to enter inro
settlement,negotiations, should probably require as a
condition to such leave at least that the attorney
inform other counsel in the proceedings of the
matters discussed during the separate negotiations;
but although this practice is preferable, the failure to
follow it is not necessarily reversible error if rhe
record clearþ indicates that representation of the
clabs during the negotiations was adequate and that
the settlement itself is fair. Fed.Rules 'Civ.Proc.
rule 23(e), 28 U.S,C.A.

Most important factor relevant to the fairness of a

class action settlement is the strength of plaintiff's
case on the merits balanced against the amount
offered in'the settlement. Fed.Rules Civ.Proc. rule
23(e), 28 U.S.C.A.

[42] Compromise and Settlement @=76
89k70

(Formerly 1704k1697)

In engine interchange litigation brought against'r automobile manufacrurer, the value of the' Oldsmobile engines allegedly warranted and the
Chevrslet engines received was a matter upon which
the proponents of subclass settlement had the burden
of proof. U.C.C. 52-714(2r.

[43] Consumer Protecti¡on .@:=36. 1

92Hk36.1 -
(Formerly 92Hk36, 382k864)

Although, in respect to the Magnuson.Moss Act's
provision "for damages and other legal'and equitable
relief, " the broad language of the Act falls short of
express authorization for an award of punitive
damages; it cannot be said that punitive damages are

never recoverable under federal law unless expressly
authorized. Magnuson-Moss rrVarranty Federal
Trade Commission Improvement Act, $ 110(dxl),
l5 u.s.c.A. $ 231o(dxl)

[44] Consumer Protection @=36.t
92Hk36. I

(Formerly 92Hk3 6, 382k8&)

1' 
137) Federal Civil Procedure G?176

" 170Ak176

':' (Formerly 1704k161)

Division of a class or potential class into subclasses

to account for differences.in proof that may be

required at trial is clearly permissible. Fed.Rules
Civ.Proc. rules 23, 23(cX4XB), 28 U.S.C.A.

[38] Compromise and Settlement S=61
89k6r

(Formerly 1704k1699)

As, regarded court-approved subclass settlement in
engine interchange litigation brought against
automobile manufacturer; the proposed settlement's -'.
estimate of attorneys' fees and expenses was so

vague that subclass members could not determine the
'possible influence , of ' attorneys' fees on the
'settlement in considering,whetherto object to it.
Fed.Rules Civ.Proc. rule 23, 28 U.S.C:A.

::i'[391 Compromise and Settlemenl @51
89k51

.' (Formerly l70Akl697)

An attorney who is counsel in both parallel state and
federal actions should.,request leave of court before

rentering into settlement negotiations. Fed.Rules

'Civ.Proc. rule 23(e), 28 U.S.C.A

[40J Compromise and Settlement O=t5l
89k51

(Formerly'170Ak1697)

[40] Federal Courts €:;:893
1708k893

[41] Compromise and Settlement €=Þ57
89k57

(Formerly 1704k1699)

Although the legislative history of the Magnuson-
In respect to an attorney who is counsel in both Moss Act is silent on the matter of punitive
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., damages, it is not unlikely that Congress intended to*\
provide at Ieast the same relief available under srate
law for breach of warranry. Magnuson-Moss
Warranty Federal Trade Commission Improvement
Act, $ 11O(dXl), 1s U.s.c.A. $ 2310(dXl).

[45] Damages €::'89(2)
r r5k89(2)

Although punitive damages are usually unavailable
for actions sounding in contract, this general rule is
subject to exceptions; for example, punitive
damages may be awarded when the breach amoìlnts
to an independent tort or is accompanied by
fraudulent conduct. U.C.C. $ l-106(1).

[46] Federal Courts @393
1708k893

Failure of trial courr to hold a preliminary hearing
prior to mailing notice of proposed settlement is not
inevitably reversible error, even though such a
hearing is better practice and the manual for
complex litigation recommends it.

[47] Federal Courts @312
l70Bk8l2

Court of Appeals has declined to adopr per se rules
rigidly confining the trial court's exercise of its
discretion il the supervision of class actions, but this.,
does not relieve the Court of Appeais of its duty to
reverse the trial court's judgment when it is
convinced that there has been a clear showing of an
abuse of that discretion. Fed.Rules Civ.Proc.'rule
23,28 U.S.C.A.

[48] Compromise and Setrlemenr €>59
89k59

(Formerly l70Akl699)

As regards the settlement of a class action,
convenience and expediency cannot justify disregard
of the individual rights of even a fraction of the
class. Fed.Rules Civ.Proc. rule 23,28 U.S.C.A.

[49] Federal Courrs @=763.1
r708k763. l

(Formerly 1708k763)

Court of Appeals, on appeal from a district court
order approving a subclass settlement in engine
interchange litigation, only had authority to approve
or disapprove the settlement in the form presented to

Page 273

[50] Compromise and Settlement @61
89k61

(Formerly 1704k1699)

Where, under settlement order, a subclass member
was presented with an accept- or-else siruation, i. e.,
if he did not accept, his federal claim in engine
interchange litigation was lost even though he could
not receive the benefits of the settlement package,
the dismissal of the action was fundamentally unfair
to nonconsenting subclass members and, therefore,
the settlement could not be permitted to stand in its
present form.

[51] Federal Çe¡¡¡5 @5
1708k5

A frmdamental characteristic of rhe federal courrs is
their limited jurisdiction.

[52] Federal Courts þ14.1
i70Bkl4. l

(Formerly l70Bk14)

District court, having declined to take pendent
jurisdiction over state claims presented by the
pleadings, was without power to extinguish them.

[53] Federal Civil Proce_du¡s €:Þ¡799
t70Akl709

Class members c¿ul be bound by a settlement over
their objections, and- the same is true of objecting
named plaintiffs. fed.Rules Civ.Proc. rule 23, 28
U.S.C.A.

[54] Federal Civil Procedure €-2
t70Akz

Although Congress unquestionably has the power to
supersede any federal rule either in its enrirety or in
particular types of civil actions, the proper rule of
construction is that congressional intent to repeal a

federal rule must be clearly expressed before the
courts will find such a repeal.

[55] Compromise and Settlement æ55
89k55

(Formerly 1704k1699)

Neither the language of the Magnuson-Moss Act nor
its legislative history clearly manifests an inrent of

ir
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rCongress to supersede federal rule of civil procedure '\
requiring court approval before a class action is

dismissed or compromised. Fed.Rules Civ.Proc.
rule 23(e), 28 U.S.C.A

[56] Compromise and Settlement €=58
,;89k58

(Formerly 1704k1699)

,,r' MâgDUSoD-Moss Act does not alter the general rule

that the trial court may approve a class action

settlement without the consent of every member of
the class. Magnuson-Moss Warranty Federal Trade

Commission Improvement Act, $$ 101-112, 15

U.S.C.A. $$ 2301-2312; Fed.Rules Civ'Proc' rule

23(e),28 U.S,C.A.

[57] Federal Civil Procedure F1709
170Ak1709

In engine interchange litigation brought against

automobile manufacturer, the district court did not

have the power under federal class action rule to
dismiss with prejudice the Magnuson-Moss claims of
those subclass members who refused to accept

settlement package; as to them, the "settlement"'

was not a settlement, but was merely an offer to

settle with a penalty, the dismissal of their federal

claims, if they did not accept. Magnuson-Moss

Warranty Federal Trade Commission Improvement

Act, $$ l0t-112, 15 U.S.C.A. $$ 2301-2312; ''
Fed.Rules Civ.Proc. rule 23(e), 28 U.S.C.A.

[58] Compromise and Settlement €:=2
89k2

Essence of a settlement is a bilateral exchange.

[59] Consumer Protection @42
92Hk42

(Formerly 382k864)

From a consumer protection point of view, the

. Magnuson-Moss Act is clearly preferable to the
,:Uniform Commercial Code, which is difficult to

apply to consumer sales transactions and is full of
, pitfalls for consumers seeking recovery for defective
products; in addition, the Magnuson-Moss Act
provides the consumer with a more adequate remedy

by providing that the successful plaintiff may also

recover the costs of litigation. Magnuson-Moss

Warranry Federal Trade Commission lmprovement
Act, $ ll0(dx2), l5 U.S.C.A. $ 2310(dX2).
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[60] Compromise and Settleme¡1 @:59
89k58

(Formerly 1704k1699)

Although support of class members is one factor
which should be considered in determining the

fairness of a settlement, support cannot necessarily
be inferred from silence; acquiescence to a bad deai

is something quite different than affirmative support.

[61] Federal Civil Procedu¡s @1791
l70Akl707

Despite the Court of Appeals' reversal of district
court order approving subclass settlement in engine

interchange litigation brought against automobile

ma¡ufacrurer, the district court could approve

communication of the manufacrurer's offer of
settlement to individual members of the class.

U.S.Dist.Ct.Rules N.D.Ill., Civil Rule 22.

[62] Federal Courts @39
1708k30

Jurisdiction of federal court is determined at the time
of filing complaint.

[63] Compromise and Settlement €:p55
89k55

(Formerly l70Akl699)

Federal class action rule requires judicial approval of
class action settlements to guard against possible

ineffective representation of absentees' interests by

the representative parties, -but this danger does not

inhere in offers to' settle with individual class

members, which the class members are free to

accept or reject. Fed.Rules Civ.Proc. rule 23(e), 28
u.s.c.A.

[64] Compromise and Settlement æ56.1
89k56. r

(Formerly 89k56, l70Akl699)

A proposed offer to settle with individual class

members requires a lesser degree of judicial scrutiny

than a proposed settlement of a class action.

Fed.Rules Civ.Proc. rule 23(e), 28.U.S.C.4.

[65] Compromise and Settlement @=66.1
89k66. I

(Formerly 89k66, l70Akl699)

Manual for complex litigation provides no standards
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for judicial approval of communicarions with'\
individual class members, bur the degree of judicial
review should be concomitant with the potential for
abuse that such communications creare. Fed.Rules
Civ.Proc. rule 23(e), 28 U.S.C.A.

[66] Compromise and Settiement @=55
89k5s

(Formerly 1704k1696)

An offer to settle should contain sufficient
information to enable a class member to determine
whether to accept the offer to settle, the effects of
settling, and the available avenues for pursuing his
claim if he does not settle. Fed.Rules Civ.Proc. rule
23(e),28 U.S.C.A.

[67] Compromise and Settlement @66.1
89k66. I

(Formerly 89k66, l70Akl699)

In contrast to judicial examination of a proposed
class action settlement which entails consideration of
the fairness of the serrlement itself, judicial
examination of the offer ro setrle individual claims
largely entails only consideration of the accuracy and
completeness of the disclosure. Fed.Rules
Civ.Proc. rule 23(e), 28 U.S.C.A.

[68] Compromise and Settlement @57
89k57

(Formerly l70Akl699)

Trial court should examine the amount tendered in
settlement before approving the offer ro sertle; yer,
because each class member may judge for himself
whether the amount offered is acceptable, the court
need not determine that the amount is "fair,
reasonable and adequate'; the courr need only find
that the proposed exchange provides each individual
class member with a meaningful opportunity to
obtain satisfaction of his claim. Fed.Rules
Civ.Proc. rule 23(e), 28 U.S.C.A.

[69] Compromise and Settlement @63
89k68

(Formerly l70Akl698)

'Whether, in engine interchange litigation brought
against automobile manufacturer, the defendant's
settlement offer to individual members of the class
should conrain a starement by plainriff objectors of
their opinion of the adequacy of the settlement
package in order to make the communication a full
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and complete disciosure. was a matter for the rn.
court's discretion; however, the trial court should
insist that the notice state that the court's permission
to communicate the offer does not indicate any
opinion or finding by the courr thar the settlement
package is fair or adequate consideration for the
release of a subclass member's claim. Fed.Rules
Civ.Proc. rule 23(e), 28 U.S.C.A.

[70] Compromise and Settlement @66.1
89k66. r

(Formerly 89k66, l70Akl699)

Because a class action defendant may communicate
an offer to settle individual claims without the
agreement or consent of the named plaintiffs or their
counsel, the court need not permit discovery into the
conduct of the settlement negotiations before
approving communicarion of the offer. Fed.Rules
Civ.Proc. rule 23(e), 28 U.S.C.A.
*1113 William J. Harte, Chicago, Ill., of counsel,

for plaintiffs-objectors Betty Oswald, Eileen Miller
and Phil Miller.

Lawrence Walner, Chicago, IIl., for plaintiff'
appellants.

William J. Scotr, Atty. Gen. of lllinois, Springfield,
Ill., for plaintiff- appellee State of Illinois; Donald
G. Mulack, Chicago, Ill., of counsel.

Cha¡les E. Clark, Birmingham, Ala., for plaintiffs-
appellees.

Thomas A. Gonschajk, Kirkland & Ellis, Chicago,
Ill., for defendant-appellee.

Before FAIRCHILD, Chief Judge, and BAUER and
WOOD, Circuit Judges.

HARLINGTON WOOD, Jr., Circuit Judge.

In 1976 the defendant, General Morors (GM),
began substituting engines produced by its Chevroler
Division in many of the t977 model year cars
produced by its Oldsmobile Division. The discovery
of the engine switch culminated in the
commencement of a plethora of ìawsuits against GM
in the state and federal courrs. The Judicial Panel on
Multidistrict Litigation transferred those actic
which had been filed in the federal courrs ro rhe
United States District Court for the Northem Districr
of Illinois for consolidated pretrial proceedings wirh
several actions which were already pending there.
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r See,28 U.S.C; s 1407. The'district court certified
thât the actions cotild be maintained as a class action

and later approved the settlement of the actions as to

one of two subclasses of Oldsmobile purchasers'

This appeal is from the order of the district court
'f approving the subclass settlement. Although the

facts are lengthy, the litigation's history complex,
and,the resolution of the.issues difficult, the issues

; , may be stated with'relative simpliciry:

First, is the district êourt's order approving the

subclass settlement appealable?

'r1 Second, should counsel prosecuting the appeal be
::: limited to representing the interests of those class
. members who objected to the settlement before the
. district court?

Third, did the disrict court'err by refusing to
permit appellants' counsel to'inquire into the conduct

of the negotiations that led to the settlement?

Fourth, did the district court e¡r by- dismissing with
prejudice the federal claims of those class members
who declined to release their state law claims
pursuant to the settlement agreement?

We find that this court doesrhave jurisdiction to

entertain the appeal and hold that ,the trial court
erred in approving the subclass settlement. -.',
Consequently, we reveise and remand the order of
the district court with instructions.

I. F'acts

A. The Engine Interchange Litigation

' Beginning in 1974, GM planners began considering
. the manufacturing requirements for GM cars for the

1977 model year, By 1916 various GM management

committees began planning for extensive

interdivisional engine exchanges. Because the

Chevrolet Division had a ' significant surplus

.-,production capacity, GM planners deçided to rely on

i.Chevrolet produced-engines, 'to ûl€€t part of the
.engine requirements of GM's Buick, Oldsmobile and

_,. Pontiac Divisions.

'*lll4 To institu¡e the engine interchange in the

Oldsmobile Division, GM used codes to identify the

different engines that would be used in its 1977

Oldsmobiles. The Rocket 350 V-8 engine produced

by Oldsmobile, for example, was given the code

name "L34"; the Chevrolet engine used in place of
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the Rocket was given the code "LMl." [FNl]
Moreover, GM; over some objections by the

Chevrolet Division, decided to adopt 'a cornmon

engine color for all of its engines. Thus, the

distinctive"'red Chevrolet engine' became'blue.
Despite thei planned Oldsmobile-Chevrolet engine

change, GM's advertising, EPA , gas mileage

disclosures and communications to Oldsmobile

dealers referred to the changes by,the use of the

codes.

FNl. Three Chevrolet produced V;8 engines were

used in 1977 Oldsmobiles: the LMl, a 350 engine

equipped with a.four-barrel carburetor, the L65, a

350 engine equipped with a two-barrel carburetor,

and the I-G3, a 305 cubic.inch displacement

engine. The class evenrually cenified by the

district court includes, . all : purchasers of
Oldsmobiles with Chevrolet engines regardless of
which , of the three Chevrolet engines the

purchasers actually received.

The switch from standard components to different
components in Oldsmobiles was not confined to

engines. GM used different components than it had

used in previous years for other parts of the power

train (the epgine, transmission; and,.drive axle) in
some of its Oldsmobiles. For'rea$qns which do not

appear with clarity in the ,record, ',GM decided in
1976 to install ,in all 1977 Oldsmobile Delta 88

coupes and sedans the THM 200 rtransmission

instead of the THM- 350, the transmission

traditionally used in those cars. The THM 200, like
the THM 350, is produced by GM's
Turbohydramatic Division. The THM 200,

originally designed- for'-use in the subcompact

Chevette,,was used in all 1977 Delta 88 coupes and

sedans regardless of whether ' they contained

Oldsmobile or Chevrolet engines. The appellants

maintain t¡¡at GM's advertising materials
nevertheless indicated that the THM 350 was

standard equipment in all 1977 Deltas.

[U[2] The case before this court is a subset of the

Oldsmobile litigation spawned by the discovery of
the engine interchange, After filing suit in the Cook

County Circuit Court alleging violations of the

Illinois Consumer Fraud and Deceptive Business

hactices Act, Ill.Rev.Stat. ch. yíttlZ, ss 261-272,
the lllinois Attorney General frled suit in the federal

court for the Northern District of lllinois on behalf
of the State of Illinois, which had purchased a 1977

Oldsmobile with a Chevrolet engine, and more than
100 other Oldsmobile purchasers.[FN2] The
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I complaint alleged thar the sale of the Oldsmobiles'i
without disclosure of their engine source violated the
Magnuson-Moss Act, 15 U.S.C. ss 2301-2312, and
sought cenification of the action as a nationwide
class action.[FN3] The Oswald and Miller acrions
were later brought to the federal districr *1115 court
and consolidated with the Stare of Illinois acrion
before Judge McGarr. Upon GM's peririon, rhe
Judicial Panel on Multidistrict Litigation transferred
seven actions then pending in other federal courts to
the Northern District for consolidated pretrial
proceedings. [FN4]

FN2. The Magnuson-Moss Act limits federal
coun jurisdiction over class actions prosecuted
under the Act to those actions in which the amount
of each individual claim is ar leasr $25, the total
amount in controversy is at least $50,000, and the
number of named plaintiffs is at least 100. 15
U.S,C, s 2310(d)(3). Otherwise, presumably
every consumer complaint alleging a violarion of
the Act could have been maintained in the federal
courts, without regard to the amount in
controversy, under 28 U.S.C. s 1337. Compare
Barnette v. Chrysler Corp., 434 F.Supp. 1167
(D.Neb.1977) (individual action alleging a
violation of the Act and seeking recovery of the
purchase 'price of a defective car could nor be
maintained in federal court, because it failed to
meet the $50,000 requirement). On the other
hand, the Act's amount in controversy
requirements, by lowering from the usual $10,000
to $25 the amounr necessary for individual claimJ',
but requiring an aggregate a¡irount of at least
$50,000, reduce the obstacles normally
encountered in meering the jurisdictional amount
necessary to maintain a class action. See Snyder
v. Harris, 394 U.S. 332, 89 S.Cr. 1053, 22
L.Ed.2d 319 (1969); Zahn v.International paper

Co., 414 U.S. 291, 94 S.Cr. 505, 38 L.Ed.2d 5ll
(1973). The number of named plaintiffs required,
however, remains a substantial barrier to
maintaining class actions under the Act. It was
enacted by Congress to prevent "rrivial or
insignificant' class actions from being brought in
the federal couns. H.R.Rep.No. 93-1107, 93d
Cong., 2d Sess., Reprinted in (1974) U.S.Code
Cong. & Ad.News 7702, 7724. Although the
Illinois Attorney General's complaint was rhe only
complaint ro satis! rhe last jurisdictional
requirement, we a$ach no particular significance
to this fact.

FN3. General Motors characterizes tl¡e case
before this courr as "only rhe tip of a litigation
iceberg' over GM's inrerdivisional engine use.
The widespread publiciry given ro the engine
switch by the initial lawsuits bred additional
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lawsuits. Other Anorneys General soon l¡led st
court actions against GM under state consumer
protection sututes. Furrhermore, many individual
car buyers started state coun proceedings seeking
individual and sometimes class relief. Altogether,
GM estimares, over 300 engine interchange
actions were filed against GM since March 1977.
Forry- one of the suits were filed as class actions
and thirty+hree were brought by sute Attorneys
General. Some of the acrions were initiated by
purchasers of 1977 Buicks and Pontiacs which,
like the Oldsmobiles in rhis suit, were equipped
with Chevrolet engines. At least two suits were
filed by owners of 1977 Buicks and Cadillacs,
alleging that they received cars equipped with
Oldsmobile engines. See In re GMC Engine
Interchange Litigation, 441 F.Supp. 933
(J.P.M.D.L. 1977) (transferring actions to rhe
Northern Districr of Illinois for consolidated
pretrial proceedings). GM's interdivisional engine
program also prompred investigarion by the
Federal Trade Commission. See GMC v. FTC
1978-l Trade Cas. P 62,005 (N.D.Ohio 1977j
(rejecting GM's challenge to the authoriry of the -
Commission to underrake the investigation). The
bulk of the lawsuits, however, appear to involve
1977 Oldsmobiles, the subjecr of the litigatian
before this coun.

FN4. The Oldsmobile åcrions rhat eventually were
consolidated for pretrial proceedings are: State of
Illinois v. CMC, No. 77-C-gZj (N.D.ilI.);
Oswald v. GMC, No. 77-C-1006 (N.D.Ill.);
Miller v. GMC,- No. 77-C-1436 (N.D.Iil.);
Skokie Central Traditional Congregation v. GMC,
No. 78-C-1457 (N.D.Ill.); Srate of Alabama ex
rel. Baxley v. GMC, No. 77-p-0881-S
(N.D.AIa.); Creel v.. GMC, No. CA-77-P-0440-S
(N.D.Ala.); - 

'Naner v. cMC, No.
CA-77-P-0659-S (N.D.Ala.); Balog v. GMC, No.
77-443 (W.D.Pa.); Hannan v. GMC, No.
77-C-265 (E.D.Wis.); King v. cMC, No.
M-77-24-CA (E.D.Tex.); Levine v. GMC, No.
77-C-849 (E.D.N.Y.); Parker v. GMC, No.
5-77-0174(N) (S.D.Miss.).
The various federal actions were consolidated
before the district court for pretrial purposes only.
Although the actions have not been consolidated
for trial purposes, the appellants do not iontest,
and we do not question, the district court's
authoriry to approve a settlement of all the actions
before it. See 15 C. tilright, A. Miller & E.
Cooper, Federal Practice and Procedure s 3866 at
374-76 (1976); Weigel, The Judicial Panet on
Multidistrict Litigation, Transferor Couns
Transferee Couns, 78 F.R.D. 575,582-o,
(1978).

The order certifing the class acrion found rhar

each of the named plaintiffs would adequarely
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represent the class and confirmed the

representative status of each. Therefore we need

,not decide whether all of the actions are

technically before us, because we find th4t the

appeal of some of the named plaintìffs is sufficient
to permit this coun to consider the interests of all

class members. See also Part III of this opinion

Infra.

"' On July 22, 1977, the district court entered an order
*'adopting an agreement of the numerous counsel for

the plaintiffs in the consolidated cases. The order
created an executive committee of six attorneys to

represent the plaintiffs in all pretrial proceedings.
I See generally Manual for Complex Litigation ss

' 1,.92- l.93.tFÑ51 Although the committee was
1 given broad power in the pretrial proceedings, the

, order provided that the committee could conduct

settlement negotiations only with the consent of all

counsel for the named,plaintiffs.

FN5. All citations,in this opinion unless otherwise

noted are to lhe Manual's founh edition. Citations

to particular pages follow the pagination of the

Wright and Miller edition.

On October 13, lg77 , the districr court certified thd

consolidated cases as a class action. The order
defined the class as "(a)ll persons who
purchased 1977 Oldsmobile automobiles which
without their knowledge or consent, contained V-8
engines manufactured by the Chevrolet Motor'
Division . . . " The court dismissed all federal

claims except the Magnuson-Moss claim and

declined to exercise its power to take pendent

jurisdiction over the related state law claims. The

.,1*,frial court recognized that parallel state court actions
:"wêre pending, but rejected GMls position that the

,j:.state proceedings should prevent class certification

;iion the, Magnuson-Moss claim. Despite the

certification of the class, no notice to class members

was mailed to inform them of the'pendency of the

class action at that time.

., B. The Settlement

' Sometime during'the fall of 1977, General Motors
:,:i,entered into settlement: ,negotiations *ll16 with

representatives of the various state Attorneys
General whorhad filed or were contemplating filing
actions against GM.[FN6] A representative of the

Illinois Attorney General who was also a member of
the executive committee participated in the

negotiations without leave of the district court or
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' 
other counsel for the plaintiffs in the federal class

action. On Decembe¡ 73, 1977, one of the counsel

for the plaintiffs received word that a tentative
settlement agreement had been reached by GM and

the Attorneys General. The attorney, in essence,

requested the district court to order immediate
,disclosure, of the progress of ' the settlement
negotiations or any agreements that had been

reached, The trial 'court, however, regarded the

motion as premarure. Unwilling to interfere with
communications between GM and'the -Attorneys

General before an agreement was reached, the

district court declined to order the'requested relief.
The trial judge remarked that he believed he had

sufficient power over the approval of any settlement

to protect the interests of class members.

FN6. GM maintains that the negotiations were

begun at the suggestion of -the 
Consumer

Protection Committee of,the National Association

of State Attorneys General.

Six days later on,December 19, the Illinois Attorney
General in his capaciry as one oi the'class counsel

moved that the district court consider the settlemení
agreement between GM and all but five of the fifty
state Attorneys General. tFNTl The proposed

settlement provided that GM would provide to each
\, consumer who had purchased a 1977'Oldsmobile,

. Buick or Pontiac equipped'with'a Chevrolet engine
'on or before April'10, 1977, $200 plus a 36-month

or 36,000-mile extended warranty on the power
train. In return each purchaser would be required to
sign a release of all state and federal claims
concerning the substirution of engines, components,
parts, and assembliecin the car. GM also agreed to
disclose the source of all engines of ne\il GM cars

for the next three years. The Attorneys General, in
rurn, promised to securè dismissals with prejudice of
all actions prosecuted by them.

FN7. Several'other state Attorneys General have

since joined in the agreement,

The district court showed itself willing to consider
the agreement as a basis for settling the class action.

Although the court afforded private counsel time to
conduct discovery to determine whether the

settlement'was fair, it denied'the'motion of some of
plaintiffs' counsel for discovery into the,negotiations

between the Attorneys General and GM. The court
maintained that the negotiation process was

irrelevant to the central issue of the fairness of the

settlement.
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'' Furthermore, the district coufl entertained GM'soå
motion to redefine the class to include only those
Oldsmobile purchasers ro whom the sertlement
agreement contemplated payment. The class
originally included all 1977 Oldsmobile purchasers
who bought their cars before October 13, 1977,
without knowledge that the cars had Chevrolet
engines. The settlement agreement contemplated
narrowing the class to purchasers before April 1 l,
1977. In an order dated March 14, lg'18, the rrial
court denied GM's motion fo redefine and narrow
the class. The court did, however, designate "for
purposes of sending the settlement notice" a subclass
of pre-April 11 purchasers.[FN8] Notices informing
class members of the pendency of the class action
tù/ere sent out shortly thereafter. The notice to
settlement subclass members, in addition to
informing them of the pendency of the action,
informed them of the proposed setrlemenr and gave
them the oppoffuniry, Inter alia, ro opt-out of the
action or to object to the proposed sertlement. The
notice to class members not in the settlemenr
subclass merely provided notice of the action and the
opportunity to opt-out.

FN8. The rrial court also agreed with GM to
broaden the class in one respect. The court, for
the purpose of settlement only, struck the no-
knowledge-or-consent requirement of the original
class certification as to members of the senlement
subclass. This conformed the subclass to the- .

precise class of Oldsmobile purchasers .

contemplated by the GM-Anorneys General
agreement.

*lll7 In May 1978, pursuanr to its authority under
Fed.R.Civ.P. 23(e), the district courr held a fairness
hearing to determine whether it should approve the
settlement. Because some of the private counsel
objected to the settlement, the hearing was contested
and lasted twelve days. The order of proof was
irregular. Both sides submitted numerous exhibits.
The plaintiff- objectors presented, among others,
several 1977 Oldsmobile owners who objecred to the
settlement and two mechanics who restified that the
substiruted power rrain was inferior ro the one GM
allegedly warranred. GM relied largely on exhibits
and the tesrimony of a Chevrolet staff engineer who
testified rhat the power trains warranted and those
provided were comparable.

On July 17, 7978, after considering post-hearing
memoranda of the various sides in the litigation, the
district court entered an order approving the subclass
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settlement as fair. Adopting GM's proposc_
findings of fact almosr verbatim, the districr court
found that the engines and other pans included in the
Oldsmobiles were "comparable" to those warranred.
Resolving most of the other contested issues in favor
of GM, the district courr ordered the acrion
dismissed as to all members of ¡he subclass and
directed GM ro send an approved notice of
settlement to each member of the subclass. Before
the notice could be mailed, however, some of the
plaintiff-objecrors prosecuted this appeal. [FN9]

FN9. After rhe notice of appeal was filed, the
Illinois Attorney General made a motion beforc
the trial coun requesting permission to send the
settlement notice (wiù additional language
indicating the pendency of the appeal) to subclass
members. The trial court held that rhe appeal
deprived it of jurisdiction ro enrerrain the morion,
but indicated that if it had had jurisdiction, ir
would have granted rhe motion. The Anorney
General then, with rhe apparenr acquiescence of
the plaintiff-proponenrs and GM, moved this courr
for relief under Fed.R.App.P. 8(a). Because rhe
contents of the notice ìxere at issue on this appeal,
we took the motion under advisement. C

decision on the merits of the appeal necessari.,
precludes sending out the notice in its present
form. Accordingly, we hereby deny rhe motion.

II. Appealability

[3] The plaintiff-objectors prosecuring rhis appeal
and GM agree thar rhis court has jurisdiction to hear
this appeal. The attorney for one of rhe plaintiffs
and an objector to the settlement before the trial
court, however, mainiains that the trial court's order
approving the settlement is neither a final decision
nor a collateral order within the meaning of 28
U.S.C. s 1291.IFNl0] Of course, ìve cannor
determine this court's jurisdiction by majoriry vote
of counsel appearing before us and, even if the
parties unanimously agreed to appeal the order, we
would be required to raise the issue Sua sponte.
Levin v. Baum, 513 F.2d 92 (7th Cir. 1975).

FNl0. Disagreement between atromeys for the
class, as will become apparent, has become the
norm in the conduct of this lirigation. For our
purposes, counsel for the .class may be divided
into basically three groups. Those who objecr"r
fo the proposed settlement in the trial court sl

be referred to as plaintiff-objectors. Despite the
division over the appealabiliry issue, the atrorney
contesting the jurisdiction of this court to entertåin
the appeal is a member of rhis group. Those
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private counsel who supponed the settlement shall !\
be referred to as plaintiff-proponents. Finally, the

Attomeys General from Illinois and Alabama who

represented named plaintiffs in the trial court .

constitute the third group. The latter two groups

have aligned themselves with GM on many of the

issues in this appeal.
,.',

i' [4] Theie is only one apparent obstacle to our

'hearing this appeal. The trial sourt's division of the
'class into two subclasses arguably makes this a

multi-parry action subject to the requirements of
Fed.R;Civ.P. 54(b), IFN11] In an order following
'its approval +1118 of the subclass settldment, the

-" trial court refused to make a determination that there
ti"was no just reason for delay and to direct entry of

. judgment. We hold that,'desþite the refusal of the

:Ltriâl court to enter judgment pursuant to Rule 54(b),
' we have jurisdiction to review the order approving

"the.subclass settlement as a collateral order.[FN12]

FNI l: There is considerable doubt whether

Fed.R.Civ.P. 5qþ) was intended to govern. the

situation' u¡hen two distinct, subclasSes aie'created
from ,a single class and 'one subilass'-,right to
recoverj,under a setllement.'neither affects nor is
affected, by the ,meriÞ of the ,other suþclass' claim. .

Aside from the difficulty of construing 'lmultiple
parties" to' encompass separale subcl4sses, the

settlement of one súbclass' suit arguably should be

treated as a separate lawsuit outside the ambit of
Rule 54(b). This practical view of the position of -
the subdlasses accortls'with the' legal effect of
creating subclasses under Fed.R.Civ.P. 23(cX4).
That rule provides that when.a class is subdivided
"each subclass (shall be) treated,as a class, and the
provisions of this rule shall then be. construed and

applied accordingly. " Each subclass must

independently meet the requirements of Rule 23 in
order to be maintained as â class aition, 7A C.
rilright & A. Miller, Federal Practice and

Procedure s 1790 at l9l-92 (lgVZ), and therefore
it seems consistent with ihe spirit of the rules to
treat'eaèh,subclass action'as a separate action for
all purposes.

FNl2. Because we find thât even if Rule 54(b)
encompasSes the present litigation , that an

independent basis for jurigdiction exists, we need

not attempt to reconcile Rule 23 with Rule 54(b).
Collateral orders are appealable without the

express entry ofjudgment under Rule 54(b). See

Swanson v. American Consumer lndustries, Inc.,
5r7 F.2d 555, 560-61 (7th Cir. 1975).

l5]t6l The Supreme Court has'taken an "intensely

practical" approach when deciding whether
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judgments are appealable. Mathews -v. Eldridge,
424 U.S:319,331n. 11,96 S.Ct.893, 47 L.Ed.2d
l8 (1976). In close casesrthe determination must be

made by balancing the "inconvenience and costs of
piecemeal review" against "the danger of denying
justice by delay." Gillespie v, United States Steel

Corp., 379 U.S. 148, 152-53, 85 S.Ct. 308, 3ll, 13

L.Ed.2d 199 (1964). We are cognizant that the

federal policy ,against piecemeal review admits no
exception merely because the judgment appealed

from affects the conduct of a class action. See

Coopers & Lybrand v. Livesay, 437 U.S. 463, 98
S.Çt. 2454, 57 L.Ed.zd 351 (1978) (striking the

death knell for the death knell doctrine); Weit v.
Continental lllinois National Bank & Trust, 535 F.2d
1010 (7th Cir. 1976) (order requiring notice to class

members is not a collateral order). lùy'e believe,
however, that although the federal courts have

narrowly interpreted the collateral order doctrine
established in Cohen v. Beneficial Industrial Loan
Corp., 337 U.S. 541,69 S.Ct. 1221, 93 L.Ed. 1528
(1949), that this case falls within I'that small class
which finally determine claims of right separable
from, and collateral to, rights asserted in the action,
too important to be denied review and too

independent of the cause itself to require that

appellate consideration be deferred until the whole
case is adjudicated." Id. at 546, 69 S.Ct. at 1226.

[7][8] The first requirement of the collateral order
doctrine is that the maner- appealed from must have

been finally determined.by the district court. IFNl3]
This does not require that the trjal court be without
po\ilêf,to,reverse its ruling; it only requires that no
further consideration bqlikely. 15 C. Wright, A.
Miller & E. Cooper,federal Practice and Procedure
,s 39ll at,470 (1976). The'record,amply indicates
the trialrjudgers resolve not to reconsider the fairness
of the subclass settlement. After the long fairness

heaiing, the trial court approved the settlement in an

order with fairly extensive findings of fact. The
order pu¡porfed, to immediately dismiss the claims of
all subclass members. Afterward, the trial court on

two occaiions declined to reconsider its decision.
Moreover, although the trial court retained
jurisdiction over the settlernent subclass action to

supervise the implementation of the settlement, this
left the trial court with only the Einisterial task of
executing its judgment. The trial court's order,
therefore, is not tentative and it finally determines
the matter appealed to this court.

FNl3. "There are tr.vo aspects of the final
judgment rule. One is that the order be the final
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disposition of the entire case. The other is that the \
order be the final disposirion of the issue. The
Cohen rule permirs a limited exception wirh
respect to the firsr aspect but not with respect to
the second. " Rodgers v. United States Steel
Corp., 508 F.2d 152,159 (3d Cir.), Cen. denied,
423 U.S. 832.96 S.Cr.54, 46L.EÀ.Zd 50 (1925)

tgltlOl The second requirement of the collareral
order doctrine is that the marrer appealed must be
"separable from, and collateral to, rights asserted in
the action" and neither affect nor be affected by
decision on the merirs. 337 U.S. at 546,69 S.Ct. ar
1225-1226. Application of this requiremenr *lll9
to appeals from decisions on the fairness of a
settlement presents some difficulries. Ordinarily
settlements of civil lirigation are not reviewed by
federal courts. Thus, the issue is raised almost
exclusively in class or derivative actions. [FNl4]
One court of appeals, however, has held that a
refusal of a trial court to approve a class action
settlement to be "collateral," Norman v. McKee,
431 F.zd 769 (gth Cir. 1970), Cerr. denied, 401
U.S. 912, 9l S.Cr. 879,27 L.Ed.2d 8ll (1971), and
another has reviewed such a refusal without
expressly considering the appealabiliry issue, In ie
International House of Pancakes Franchise
Litigation, 487 F.2d 303 (8rh cir. 1973).IFNl5]

FN14. Court approval of senlements is also
necessary in bankruptcy reorganizatiori
proceedings. See, e. g., Protective Committee for
Independent Stockholders of TMT Trailer Ferry,
Inc. v. Anderson, 390 U.S. 414, 88 S.Ct. 1157,
20L.Ed.zd I (1968).

FN15. The Second Circuit has recently rejecred
the position taken by the Eighth and Ninth Circuits
and refused ro review a trial court's refusal to
approve a settlement of a sharehotders derivative
action. Seigal v. Merrick, 590 F.2d 35 (2d Cir.
1978). Because this appeal challenges the trial
court's approval of a settlement, we need not align
this coun on one side of this conflict berween the
Circuits. This appeal because of the subclassing
of Oldsmobile purchasers for the purposes of
settlement presents a situation unlike those which
ordinarily confront class members or shareholders
after the trial court's approval or disapproval of a
proposed settlement of a represenntive action. In
Seigal the coun sured rhat "(an approved)
senlement . is not a deviation from the main
path of the litigaring process. Ir is a step on rhat
path directly leading to final judgment. An
approval of a compromise, after appropriate
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notice, becomes a hndl judgment, I 590 F.2d
38. In the case at bar, the trial court's approval of
the subclass senlement does nor lead directly to
frnal judgment. But unlike a disapproval of a

settlement, the trial court's order looks toward
neither a renewal of sertlement negotiations nor a

trial on the merits. Thus, rhe danger of appellate
court inrerference with proceedings before the trial
coun is small in comparison with the danger of
denying justice by delay.

[11] Although in Norman rhe courr mainrained thar
appellate review of rhe initial determinarion of rhe
settlement's fair¡ess was completely divorced from
the merits of the claim, adequate review of the
fairness of a settlement necessarily requires some
examination of the underlying cause of acrion. l5
C. Wright, A. Miller & E. Cooper, Federal practice
and Procedure s 3911 at 385 (1976): See Manual for
Complex Litigation s 1.46 at 56. See also Coopets
& Lybrand v. Livesay, 437 U.S. at 469,98 S.Ct. ar
2458 ("the class derermination generally involves
considerations that are 'enmeshed in the factual and -

legal issues comprising the plaintiff's cause of
action' "). Nevertheless, several factors bring this
appeal within the separateness requirement. Fir
the Supreme Court has not applied the requiremen,
that the issue be "separate" from the merits to
require the precise division of the issues presented
on appeal and the elements of the underlying cause
of action that a semanticist might expect. See
National Socialist Party-v.- Village of Skokie, 432
U.S. 43, 97 S.Cr. 2205, 53 L.Ed.2d 96 (t9i7).
Moreover, to the extent that this appeal raises issues
about the regularity of the conduct of the settlement
negotiations or the fairness hearing, consideration of
the merits of the- plaintiffs' cause of action is
unnecessary. Similarly, because appellate courts
will reverse a trial court's determination on the
fairness of a settlement only if there is a clear abuse
of discretion, consideration of the merits is
necessarily something less than penetrating.

Finally, the order approving the settlement is, in
one sense, completely separate from the merits of
the action. The trial court's approval of the
settlement precludes any decision on the merits of
the settlement subclass' claim because the claim will
never go to trial.

The third requirement of the collateral orc
doctrine is that the rights asserted would be losr,
probably irreparably, if review were delayed until
the conclusion of proceedings in the district courr. It
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ris unlikely that the claims of the post,April 10, i977,
Oldsmobile purchasers will be decided any time
'soon. GM,has rnade clear its intention not to settle

with that subclass. 'Thgrefore years of litigation
before the entire' class action is concluded is

. possible. In *1120 the meantime, the ,settlement, if
, executed, contemplafes the release of 'state a¡d
.,.federal claims by those class members who accept
,the settlement package and dismissal'of the

Magnuson-Moss claims for those who do not. If the

settlement is later 'undone on appeal, ordering
reimbursement by those who accepted the $200 and

received benefits under the mechanical insurance

,.policy would be practically impossible.[FNl6]
:,: Those signing releases might also lose their state

' claims against GM because of the running of the

'; stâtütes of limitation. Conversely, those who decline
'^'to sign the,,release; may hle and pwsue state claims.

Any judgment in the state courts may possibly bar
subsequent action on'their Magnuson-Moss claims.

FNi6. These characteristics of the settlement
, approved by the trial court distinguish this appeal

from ,the appeal which was dismissed for lack of
an appealable order.in Rodgers v. United States

.Steel Corp., 541 F.zd 365 (3d Cir. 1976). In.

Rodgers the trial court permitted the defendant to
communicate to individual members of the class

an offer to enter into individual senlements. See

Rodgers v. United States Steel Corp., 70 F.R.D.
639 (W.D.?a,1976). See also Part VI of 'this
opinion Infra. 'The trial court merely approved the - ',
communication.,of the offer; it did not,fìnally
determine.the rights of any member of the,class.
See 541 F.2d at 370. In the present case; the trial
court dismissed the federal claims of,all settlemerit
subclass members and effectively terminated their
participation in the class action whether they
released their claims or not. Moreover, the

settlement offer in"iRodgers merely promised
payment of back pay in return for signed releases.

The Court of Appeals, dismissing the appeal,
nsted tl¡at the parties could be rerumed to their
original positions if the release was subsequently

invalidated. Id. at 371. Here, we cannot say with
any degree of cenainry that we could later return
to GM the benefits that class members received

under the mechanical insurance policy.

Page 282

" determined now." Eiaz v. Southern Diilling Corp.,
427 F.2d lll8, 1123 (5th Cir.), Cert. denied, 400
U.S. 878,'91 S.Cr. 118,27 L.Ed.2d 115 (1970).

[FN17] The possibiliry that later appellate review
would be effective is simply too slight.

FNl7. Cf.'Penway v. American Cast Iron Pipe

Co.,,576 F.2d 1157, l22l (5th Cir. 1978), Cert.
denied, --- u:s. ----, 99 s.ct. 1020, 59 L.Ed.zd
74 (t979):
The court's November 20 order required awardees

wishing to opt into the settlement to do so by
December 15, 1975 or be deemed to have opted

out of the subclass, This created a dilemma for
dissatisfied subclass members, who were faced

with the equally unpalatable altematives of opting

into a possibly invalid settlement or being
retegated to individual lawsuits. A decision to opt
'into the,sett¡ement by endorsing the back pay

check and thereby releasing'the company of all
liability for past discrimination might preclude
entitlement to a share in a new agreement or
award if the settlement were invalidated on appeal.

On the other hand, a decision to opt-out of the

subclass by failing to cash the tendered check
woutd create the possibiliry éî receiving no back.'
pay award if the appeal were unsuccessful ánd an

individual lawsuit proved unrealistic. . . .

The procedure adopted by the district coun, by

requiring claimants to choose whether or not to
opt into the senlement Before they could exercise
their right to, appellate review, unfairly burdened

, the rights of awardee-s o appeal .the settlement and

thereby significantly undermined one of the most
important procedural protections associated with
the approval of a settlement. rü/e hold that the

ability of subclass members to opt into a back pay

.settlement may. Íot be terminated' before a final
determination of the propriety of that settlement is

made. :

tl2l A final requirement of the collateral order
doctrine is that the order must present "important

and unresolved legal questions. " Weit v.
Continental lllinois National Bank & Trust Co., 535

F.2d 1010, l0l5 (7rh'Cir. 1976); Weighr Watchers,
Inc. v. Weight Vy'atchers International, Inc.,455
F.2d 770, 773 (2d Cir. 1972). 'We think this appeal

raises at least two important questions concerning
the proper balance between the general policy of
encouraging settlements and a còrfrt's specific duty
to insuie the fairness of class action settlements.

The'first question'involves the scope of discovery
which should be afforded *ll2l to objectors to

propoied class settlements which were negotiated

under questionable circumstances. Because adequate

i:'We conclude that "delay of perhaps a number of
years in having (heir) rights determined might work
a great injustice" to the subclass members. Gillespie
v. United States Steel Corp., 379 U.S. 148, 153, 85

S.Ct. 308, 311, 13 L.Ed.2d 199 (1964). They
"cannot make imponant'decisions about . . . further
participation in this suit without having (their) rights
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.ì representation is the foundation of all representative'\
actions, See Fed.R.Civ.P, 23(a)(4), Hansberry v.
Lee, 311 U.S. 32,61S.Cr. 115, 85 L,Ed. ZZ (t940)
, we think this question is appropriately reviewed at
this time. The second question concerns the nature
of the "settlement" that Rule 23(e) authorizes the
trial court to approve. Because this question goes to
the power of the disrrict courr in the settlement of
representative actions, we believe it is sufficiently
important to receive appellate consideration now.

[13] In conclusion, the trial court's order is not
tentative; it is capable of review without extensive
examination of the merits; it raises issues which
could not be effectively reviewed later; and it
presents important, unresolved legal questions for
consideration by this court. We hold that the trial
court's order approving the subclass settlement is an
appealable collateral order,

III. Motion to Limit the Appeal

Before oral argument, the attorney representing the
State of Alabama in this litigation presented to this
court a "motion to limit appeal to certain named
appellants." The motion seeks fo have the effect of
this court's decision limited to (l) only the named ,

plaintiffs, Oswald and Miller, the plaintiff- objectors
prosecuting this appeal or, alrernatively, (2) only
those class members who filed objections ro the
proposed settlement in the disrrict coun. We--
consider the arguments in support of the second
alternative first.

It is argued that this court's decision in Research
Corp. v. Asgrow Seed Co., 425 F.Zd 1059 (7th Cir.
1970), compels this court to restrict the
representative standing of the named plaintiffs who
prosecute this appeal to those class members who
objected to the settlement in the trial court. In
Research, the appellants were members of a
defendant class represented in the district court by
numerous named defendants. Despite adequate
notice, the appellants failed either to request
exclusion from the defendant class or ro object to a
proposed settlement negotiated by the named
defendants; the appellants attacked rhe fairness of the
settlement for the first time on appeal. This court
held that the failure of the appellants ro intervene in
the action foreclosed their right to appeal. Here it is
argued by analogy rhat each individual subclass
member who failed to object to the settlement before
the trial court has waived the right to appeal and the
right to be represenred by orhers on appeal. We
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think the argument is without merit

There is no doubt that the named plaintiffs, Oswald
and Miller, preserved the right to appeal. They are
parties to the lawsuit; intervention was obviously
unnecessary. Moreover, through their attorneys
they vigorously objected to the setrlement i¡ the
district coun and created a record adequate for
appellate review. Thus, the issue raised by the
motion may be refined ro whether Oswald and
Miller through their counsel may represenr the
interests of absent subclass members on this appeal.

[14] We would be relucranr ro hold that absentee
class members waive appellate review merely
because they failed ro take affirmative acrion when
their interests were already being adequately
represented by participants in the lawsuit. Cf. Ace
Heating & Plumbing Co. v. Crane Co., 453 F.2d
30, 32- 33 (3d Cir. l97l) (objectors' failure ro opr-
out of a class action does not preclude appellare
review). To do so would unnecessarily restrict the
representational character of all class actions. We
need not reach the issue here, however, because the
notice of the proposed subclass settlement inform
subclass members that if they neither opted out or
the subclass nor intervened in the lawsuit that
"attorneys for the named plaintiffs will represent
your interest in these suits." We think subclass
members who received the notice could reasonably
rely on class counsel to protect their interests by
prosecuting an appeal from the judgment of the
district couft if necessary. See Gonzales v. Cassidy,
474 F.zd, 67 (5th Cir. 1973) (failure ro appeal
approval of an *1122 unfair settlement constitutes
inadequate represerÍfation). We rherefore decline to
hold that absentee subclass members waived their
right to have the settlement reviewed by this court.

The second'argument advanced in favor of limiting
the representative capaciry of the plaintiff-objectors
on this appeal is that the pretrial order of the trial
court vested the power to conduct all pretrial actions
on behalf of the class in the attorneys' executive
committee. Because the executive committee did not
authorize the prosecution of the appeal, it is argued,
the authority of counsel for the plaintiff-objectors
must be confined to representing the individual
named plaintiffs before this court.

tl5lt16l ìVe question initially rhe premise that it is
the attorney, not the named plaintiff, who possesses
the power to appeal the approval of a settlemenr.
"(T)he decision to appeal a class action judgment
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\must rest with the class plaintiffs, " not class counsel' '\
Pettway v. American Cast Iron Pipe Co', 576F.zd
ll77-:18 (5th Cir. 1978), cert. denied, --- U'S. ----,
99 S,Ct, IOVO, 59 L.Ed.2al 74 (1979)' Since the

pretrlal order did not purport to restrict the

representative capacity of the named plaintiffs

:¡prosecuting this appeal, it would seem that the

;,;argument'misses,the mark' The court 'in Pettway,

;however, acknowledged that "no clear concept of the

''*allocation of decision-making responsibiliry between

the attorney and the class members has yet

emerged.'f ,Id. at ll'76. Consequently, assuming

Arguendo the premise that the class attorney is the

.,D6*inot lirus; we consider'and reject the argument

'i:that the prerial order prohibits counsel for Oswald

' ;and Miller from representing the interests of the

;,class before this court.

The pretrial order does not on its fáce vest the

po*.i to appeal in the executive committee. The

òrder itself ónty tlttt the committee's various duties

and powers relating to pretrial proceedings. We

would be extremely reluctant to imply a provision

that restricts the right to appeal decisions of the trial
court. Furthermore, even if the pretrial order

contemplated giving the executive committee the

power to prohibit individual attorneys from
appealing, whether the executive committeé has done

so is unclear. The minutes of the committee meeting

show that the committee did pass a motion that no

appeal be taken from the trial court's approval of the -'.
settlemênt. Nevertheless, those minutes also indicate

that.before passage of the motion "(t)he.chair ruled

that the motion does not proclude (Sic ) anyone from
appealing but states the position'of the majoriry of

, plaintiffs' counsel. "

ni

.r,. We believe that the question of whether an appeal

'should be made and the scope of that appeal should

:,be answered by determining the best interests of the

class. The plaintiff-proponents maintain that the

settlement is fair, that the approval of the trial court

is correct, and that the matter is best left unreviewed

.by this court. Plaintiff-objectors, of course,

idisagree. The purpose of Fed.R.Civ.P. 23(e) is to
'protect the interests of absentee class members; the

r;danger of abuse is high and the proteciion of their
i'interests cannot be left to class counsel alone. Rule

23 imposes on the trial court in the first instance,

and on this court eventually, the dury to examine the

fairness of proposed settlements. Limiting the

representative capacify of the appellants on this

appeal would effectively ,, negate this court's

obligation to act as the guardian of the class. We do
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' not believe that the interests of class inembers are

best served by'leaving the settlement'un¡eviewed.
Cf. McDonald v. Chieago :Milwaukee Corp', 565

F.2d 4l6i 4L'7 n. I (7th Cir. 1977) (permining briefs
and oral axguments by parties who failed to f,rle a

separate notice of appeal because the case'involved
I'issues inextricably bound up with" those properly

before the court), ,Restricting the appeal would only
leave the door open to additional individual apþeals

by those who decline to accept the settlement offer.
A series of individual and possibly conflicting
appellate decisions on the propriety of the settlement

would undermine the representative nature of class

actions signiñcantly and sacrifice the public's
interest in judicial economy unnecessarily. *1123

We hold that plaintiff-objectors Oswald and Miller
are parties who through their counsel will fairly and

adequately'protect the interests of the class in this

appeal. See Fed.R.Civ.P. 23(aXa) (requirement for
class certification).

We do not hold "that each individual plaintiff and

lawyer must be permitted to do what he pleases in
litigation as complex as this, and can behave in total.
disregard of the interest of other litigants and of the

class . ." Farber v. Riker-Maxson Corp., 442

F.zd 457, 459 (2d Cir. 1971). Vy'e note the

following factors which convince us that the interests
\ of the class will be well represented on this appeal.

Cf. Pettway v. American Cast Iron Pipe Co., 576

F.2d 1157, 1178-80 (5th-Ck. 1978), Cert. denied,

--- U.S. ----, gg S.Ct. 1020, 59 L.Ed.2d 74 (1979)
(discussing factors relevant to determining whether

the named plaintiff may appoint new 'counsel to
appeal the approval of a'senlement negotiated by

former'Class counsel). First, the named plailtiffs
and their counsel were among the first to file engine

switch suits against GM. Second, counsel for the

appellants was a member of the class executive

cômmittee and is well acquainted with the litigation.
Despite sugiestions and innuendoes of ulterior
motives in'some of the briefs which we can only
regard as symptoms of "the 'brief writer's
hyperbole' syndrome," United States ex rel, Sims v.

Sielaff, 563 F.2d 821, 824 n. 6 (7th Cir. 1977),

nothing in the record indicates that appellants'

counsel has acted with other than the best interests of
the class in mind. Third, although+ocal objection to

the settlement among class members was not

widespread, "the sentiment of the class is but one

factor in our analysis of the appealability question' "

Pettway, 576 F.2d at 1178. In Patterson v. Stovall,

528 F.Zd 108 (7th Cir. 1976); this court heard the

appeal of objectors to a class action settlement even
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i though the objectors constirured only .001g% Of all'\
class members and their ciaims constituted only
.0022% Of all claims. Id. at 109 n. l. See also
Mandujano v. Basic Vegetable products, Inc., 541
F.2d 832 (9th Cir. 1976) (reversing settlemenr even
though onJy 4% Of the class was in active opposition
to it). Fourth and frnally, we find that the issues
raised on appeal are fa¡ from meritless.[FNIB]

FNl8. In Pafrerson v. Stovall, 528 F.2d at 109 n.
l, we noted:
"Although in terms of the class and settlement
(appellants') number and size might be considered
miniscule, the serious issues raised before this
Court are not reduced in their magnitude.,,

[17] We conclude that the best interests of the class
warrant that this court review the fairness of the
settlement as it affects the entire class.
Consequently, we consider the merits of the
objections ro the trial courr's approval of the
proposed settlement.

IV. Conduct of the Setrlement Negotiations

The plaintiff-objectors challenge the refusal of the
trial court to permit them to conduct discovery into
the settlement negotiations. They contend that the
trial court's order prohibiting discovery and the
court's limitation of examination of the Assistant
Illinois Atrorney General during rhe fairness hearing..
prevented them from being able to determine '
whether the proposed settlement was fair, reasonable
and adequate. The trial courr's order limiting
discovery evidences its belief that how the settlement
was reached was irrelevant to the issue of the
fairness of the settlemenr.IFNl9J *1124 The courr's
findings of facr, alrhough finding the irregular
method of negoriaring the settlement did nor
prejudice subclass members, reaffirmed the court's
belief that the objection was irrelevanr ro the
adequacy of the settlement "and would not constitute
sufficient grounds to withhold an otherwise fair
settlement from consideration by the subclass
members.

FNl9. The plainriffs' second set of inrerrogatories
requested thar GM identify all documents rhat it
relied upon during the course of the negotiations.
The interrogatories also asked GM to state "the
highest demand made by the various Srate
Anorneys General in the course of the negotiations
with defendant and identiff all facrual support for
such demand, as well as any documents which
relate to such .demand or facilal support. " The
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trial court entered an order ruling.that the proce.
of the negotiarions was not open to discovery.
During the fairness hearing, although rhe coun
permined some questioning of the Assistant
Illinois Attorney General about the time, place and
other aspects of the negotiarions, it refused to
permit inquiry into what transpired during the
negotiations.

GM maintains that the plaintiff-objecrors waived
this issue by failing to recall the Assistant Illinois
Attorney General after being given the oppornrniry
to do so. The record, however, clearly indicates
that, given the trial court's limitation on the scope
of examination, any further questioning by rhe
objectors would have been futile. The objectors
brought the issue to the anenrion of the rrial coun
and cannot be deemed to have waived it.

t18ll19lt20l We rhink thar rhe conduct of the
negotiations was relevant to the fairness of the
settlement and that the trial court's refusal to permir
discovery or examination of the negotiations
consrirured an abuse of discretion. [FN20] In
addition, we do nor think that the record adequately
supports the court's conclusion that the seemingly
irregular conduct of the negotiations did n/
prejudice the interests of the class. We mus
therefore, reverse the trial court's order approving
the settlement.

FN20. Neither GM nor the Illinois Attorney
General has argued that the conduct of the
settlement negotiãtions is prorected from
examination by some form of privilege, and we
find no convincing basis for such an objecrion
here. Although panicular documenrs or
discussions corrceivably could be immune from
discovery ay attorney work product or as
privileged attorney-client communications, the
existence of such privileges is besr determined in
the context of panicular demands for discovery.
Inquiry into rhe conduct of the negotiarions is also
consistenr wirh the letter and the spirir of Rule 40g
of the Federal Rules of Evidence. That rule only
governs admissibility. It simply bars admission of
evidence of compromise negotiations to prove
liabiliry or damages and expressly provides rhat it
"does not require exclusion when evidence is
offered for another purpose. . " The rule is
grounded on rhe policy of encouraging the
settlement of disputed clairys without litigation.
That policy is not underníined by our decision
here. Panicipants in negotiations to settle clz
actions are aware rhat Rule 23(e) requires the rr.
court's approval of any settlement reached.
Moreover, they are or should be aware that the
court will inguire into rhe conduct of the
negotiations. See Manual for Complex Litigarion
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s 1.46 at 53-54. To the extent such inquiry ''\
discourages settlements, it should only discourage

those negotiated in circumstances so irregular as to

cast substantial doubt on their fairness.

l21lI22) This court has several times commented on

rhe trial court's continuing dury to undertake a

stringent examination of the adequacy of
representation by fhe named class representatives

.,and their counsel at all stages of the litigation.
McDonald v. Chicago Milwaukee Corp., 565 F.2d
416, 419 (7th Cir. 1977); Susman v. Lincoln
American Corp., 561 F.2d 86, 89- 90 (7th Cir.
1977). The trial court's duty to undertake such an

.'inquiry arises from the requirement that il find that

"the representative parties will fairly and adequately
,protect the interests of the class." Fed.R.Civ.P.
; 23(aX4). The trial court's dury is heightened by its
responsibility to review the fairness of any

compromise of the class action. Id. 23(e).[FN21]

FN21. "Before approving â settlement, therefore,

the judge must assure himself that the class has

been adequately represented during the settlement

talks, a conclusion which will not follow
automatically from a finding of adequacy for
litigation purposes." Developments in the l¿w
Class Actions, 89 Harv.L.Rev. 1318, 1537-38
(1976). See also Wolfram, The Antibiotics Class

Actions, 1976 A.B. Foundation Research J. 251,

36t.

Í231124)Í251t261 The Manual for Complex
Litigation provides that inquiry into the conduct of
settlement negotiations is pertinent to the court's
examination of the settlement. Manual for Complex

Litigation s 1.46 af.53-54. [FN22] It recommends
"i that before sending a notice to class members of a

'proposed settlement and before considering the
:substantive fairness of the settlement, the trial court
'should conduct a preliminary hearing to determine

whether the proposed settlement is "wilhin the range

of possible approval." Id. Among the questions

which merit judicial examination at the "probable

cause hearing," the Manual lists:

FN22. tWe recognize that the Manual does not

provide "an inflexible formula or mold into which

all . . . pre-trial procedure must be cast." Manual
for Complex Litigation at xix; See McDonald v.
Chicago Milwaukee Corp., 565 F.zd 416, 420
(1977). In appropriate cases, however, the

Manual does provide a rough guide by which to

measure whether the trial judge acted within his

discretion. We rely on it in that manner here.
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*1125 Who were the negotiating parties and to

what extent were they authorized to proceed with
the settlement of their class' claims and possibly

those of other classes? [FN23]

FN23. Manual for Complex Litigation s 1.46 at 53

(Consideration 4).

Among the reasons for examining whether

settlement negotiations \¡/ere authorized is the danger

of defendant " attorney-shopping. "

(A) person who unofficially represents the class

during settlement negotiations must be under

strong pressure to conform to the defendants'
wishes (A) n individual, lacking official
status, knows that a negotiating defendant may not

like his "attitude" and may try to reach a

settlement with another member of the class.

Id. at 59 Quoting Ace Heating & Plumbing Co. v.
Crane Co., 453 F.2d 30, 33 (3d Cir. l97l). Thus,
unauthorized settlement negotiations create the

possibiliry of negotiation from a position of
weakness by the attorney who purports to represent

the class.[FN24] In addition, the prestige attendant

upon negotiating a large settlement against a

corporate defendant and thereby acquiring
reputations as consumer advocates may place public
attorneys in a siruation analogous to private counsel

who hope to win large _fee awards. [FN25] The

possibility of such a conflict of interest as a general

rule warrants judicial scrutiny of unauthorized
settlement negotiations. Furthermore, settlement
negotiations with less çhan all class counsel weaken

the class' tactical position even if the attorney who
enters into the negotiations attempts to represent the

ciass' interests vigorously. [FN26]

FN24. The coun, to be sure, will not approve a
settlement if it is unfair, but "fairness" may be

found anywhere within a broad range of lower and

upper limits. No one can tell whether a

compromise found to be "fair" might not have

been "fairer" had the negotiating (attorney)

possessed better information or been animated by

undivided loyalty to the cause of the class. The

court can reject a settlement that is inadequate; it
cannot undenake the partisan.,task of bargaining

for better terms. The integríty of the negotiating

process is, therefore, important.

Haudek, The Settlement and Approval of
Stockholders' Actions Pan II: The Settlement, 23

Sw.L.J. 7 65, 77 r-72 ( I 969).
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FN25. Cf. Developmenrs in the [¿w Class'\
Actions, 39 Harv.L.Rev. 1318, l55Z (1916)
(noting the conflict of interest creared not only by
counsel seeking large fees after settlement, but
also by counsel pursuing "his own ideological
goals without regard to the desires of class
members").

FN26. A time-honored litigating mcric for a

defendant encircled by multiple claimants is to
weaken the total force of the attack little by linle.
The defendant first enters into settlements with the
strongest of the plaintiffs. Then it faces the
remaining plaintiffs, now isolated and abandoned,
with the threat of long and lonely litigation to
force a final round of settlements at terms
favorable to the defendant.
Wolfram, The Antibiotics Class Actions, 1976
A.B. Foundation Research J. 251 , 264.

Finally, unauthorized settlement negotiations deny
other class counsel access to information about the
negotiations which is helpful in evaluating the
fairness of the settlement. "(T)he oprions considered
and rejected, the topics discussed, the defendant's
reaction to various proposals, and the amount of
compromise necessary to obtain a settlement"
[FN27] were all matrers which class counsel
excluded from the negotiations needed to consider
before exercising their fiduciary duties to the class
by accepting the senlement. tFN28l

FN27. Developmenrs in the l¿w Class Actions,
89 Harv.L.Rev. 1318, 1562 (t976).

FN28. Cf. Girsh v. Jepson, s?t F.Zd t53, t57
(3d Cir. 1975):

It is linle comfon to objector Frackman that
Plaintiffs' counsel may have examined the
documents sought by objector during the course of
. . . discovery. As an objector, Frackman was in
an adversary relationship wirh both plaintiffs and
defendants and was entitled to at least a reasonable
opporruniry to discovery against both.
See also National Conference of Commissioners
on Uniform Stare l¿ws, Proposed Uniform Class
Action Act s l2(cX4) Reprinted in 32 Bus.l:w.
83, 94 (1976) (notice of proposed sertlemenr ro
class members shall include "a description and
evaluation of altematives considered by
representative parties ").

The record before this court contains facts which
cast some doubt on the adequacy *1126 of the
representation of the class during the settlement
negotiations and the fairness of the resulting
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settlement. These facts warranted in.this instanc-
more probing into the conduct of the settlement
negotiations than the trial court permitted.

The record establishes that the settlement presented
to the court by the Illinois Attorney General was
either (l) negotiared without the permission of rhe
other class counsel in the federal action as required
by the court's first pretrial order or (2) negotiated by
the Anorney General's office in a capaciry other
than class counsel In this action. The pretrial order
prohibited the class counsel executive committee
from entering into settlement negotiations without
the consent of all plaintiffs' attorneys. The Atrorney
General's Assistant was a member of the committee
and therefore subject to the pretrial order's
restrictions. Nevertheless, he parricipated in
negotiarions with GM without the consent of other
counsel.

t27ll28lt29l If the negoriarions did proceed in
violation of the trial court's pretrial order,[FN29]
\r/e think that the plaintiff-objectors were entitled to
discovery to determine whether the negotiations may
have prejudiced the interests of the clas
Moreover, even if discovery failed to reve¿rr
identifiable prejudice, the exclusion of the private
counsel from the sertlement negotiations should
weigh heavily against approval of the sertlemenr.
"(T)he excluded plaintiff might well have improved
the settlement terms, and while this may be hard to
demonstrate, the proponents of the compromise
should not be helped by a difficulty of proof creared
by their improper conducr. " Haudek, The
Settlement and Approval of Stockholders' Actions
Part II: The Settlemtnt, 23 Sw.L.J.765,770 (1969).

lFN30l

FN29. The trial court found that ar leasr some
private counsel knew of the negotiations between
GM and the Attorneys General in advance of the
senlement. The knowledge of some counsel,
however, falls short of the authorization
contemplated by the trial court's pretrial order.
That order authorized the class counsel executive
committee to conducf negotiations, but only with
the consent of all counsel for the named plaintiffs.
The trial court made no finding that all class
counsel were aware of the,aegotiations between
GM and the Anorneys General. Moreover
knowledge of the existence of the negotiati<
does not necessarily indicate consent to thú
negotiations for the purpose of settling the federal
action. We do not question the right of the state
Anomeys General ro settle their parallel sute
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r lawsuits against GM witho¡¡t the approval of \'
private counsel'in the federal class aetion' Their
authority to do so is unquestioned even though the

settlement of state actions may have some

. collateral impact on the federal action, E' g',

reducing the size of the class by affording relief to

some class members. Here, however, the#.r 
negotiations were conducted not only to settle the

state actions, but also to settle the federal class

' action. V/e find no indication in the record that
,'- private counsel were aware that the negotiations

would have such a broad eff,ect until immediately

before the announcement of the GM-Attorneys

General agreement'

After the submission of the proposed settlement'::: 
agreement, six of the private counsel in the federal'' 
action did agree to support the settlement' The

district coun relied on the plaintiff-proponents'

support as a factoi indicating both the absence of
' prejudice from the circumstances of the

settlement's negotiation and the settlemeiÍ's

fairness. See Manual for Complex Litigation s

1.46 at 53 (Consideration '5)' The support of
some private' counsel ,:after' being 'presented with

the agreement as a Fait accompli does not amount

to a ratification of the conduct of the'negotiations.
As noted'Supra, class counSel should know the

options considered and the topics'discussed during

the negotiations before supporting a settlement as'

fair. In the absence'of such familiarity of counsel

with the conduct of the settlement negotiations, the

inference of fairneSs jto be drawn from their

support is weak. Cf. id' at 64 ("a plan should not

be approved simplyrbecause counsel on both sides -'.
recommend it").

FN30. Thus, although the proponents of any class

settlement always bear the burden of proof on the

issue of fairness, Manual for'Complex Litigation s

1.46 at 56, proponents who improperly negotiate a

settlement should bear the heavier burden of
establishing fairness by clear and convincing

evidence. This 'does not unduly hamper

settlements since the disapproval of the settlement

always permits the renewal of negotiations
:between All of the proper participants in the class

action. The quest¡onrof prejudice aside, it is clear

that the trial court did not require the proponents

of 'the senlement proþosed here to meet such a
heavy burden, 'In fact, the trial court accepted the

proposed settlement as Prima facie fair and shifted

to the objectors at least the burden of producing

evidence disproving the faimess of the settlement.
rilhether the 'trial court shified the burden of
persuasion to the objectors as well is unclear. The

objectors complain that it did and the Illinois
Anomey General's brief seems to concede the

point. ' The trial coun's conclusions of law,

however, recite that it placed lhe burden of
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persuasion on the proponents. 'Ourcomparison of
the record with the frndings of fact leads us to
believe that as to some of the court's findings that

it may indeed have misplaced the'burden'

*1127 The Assistant lllinois Attorney General

maintains, however, that his participation in
negotiations between the state Attorneys General and

GM did not violate the pretrial order because he was

not negotiating as a class representative in the action

in the federal court but rather was negotiating as a

representative of the,State of Illinois in the parallel

state proceedings in the Circuit Court of 'Cook

County;[FN31] The motion of the Illinois Attorney

General for leave to file the settlement took this

position also,ralthough the motion's first paragraph

based the Attorney General's capacity'to present the

motion on his starus as counsel for the State of
Illinois, one of ttre designated class representatives in

the federal action. Also consistent with his position

that he did not participate in the settlement

negotiations as a federal class representative, the

Assistant Attorney General admitted during the

fairness hearing that',the Illinois Attorney General's

office did'not obtain consent to the settlement from"
the over 100 named private plaintiffs that the Illinois
Attorney General represented in the federal action.

FN3l. ouring:'the fairness hearing,:Mr. Mulack,

the Assistant Illinois Anorney General, described

his position as one'in which he wore:l'two hãts."

(T)he Anorney GeneÎal filed a St¿te Court action .

in'the,Circuit:Court of Cook'County, on

March 7th of 1977. . . . (T)wo weeks later we

filed the,Federal Action. So as I told the .Court,

on several occasìons; as .we had ,appeared here

during the m-otions on behålf of tltg class

certification, I. was wearing iwq,. hats and the

Attorney General of Illinois was, likewise,

wearing two hats; one as a plaintiff, under the

State Court action, under the Consumer Fraud

Act, in'the,Circuit'Court of Cook'Counry, and the

other as ¿,,punitive class representaiive; in the

Federal Court Action. . . .

I'was perfectly aware of the limiutions in Pre-

Trial Order No. I, that prohibited either myself or

any representative of the Attorney Generalls office

from raking part in nationwide negotiations on this

panicular class action. With $4t paflicular

ãoncern and that understandllg; I hãd approached

the posture of the overall negotiations.

Now, attendant at those meetings were Assistant

Attorneys General literally from every stâte that

had'a major action going against General Motors.

Each of those Anorneys General werè there in

their state capacity only they were only concerned
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r about their stilte lawsuits, as I was concemed; \
only, abour my state lawsuit.
At the opening salvo the opening inrroductions of
the settlement negotiations as people were being
inrroduced, and from which state tley attended,
and as General Motors' attorneys were being
introduced, as I was being introduced, I made this
caveat on the record, that "I'm here only as an
Assistant Attorney General on behalf of the State
of Illinois case; I am nor here, at all, as any class
representâtive, or on behalf of the nationwide
action; and if any discussions are brought up about
the nationwide class acrion, I cannot participate,
because that is not my function." With that
caveat, we proceeded to discuss those particular
matters aftendant to the settlement.
We note that the wrinen settlement agreement
between GM and the Attorneys General devoted
much space and went into considerable detail
reciting the rights and obligations of the parties to
the negotiations with respect to the senlemcnt of
the Federal action. For example, the agreement,
mentioning the Magnuson-Moss class action by
name, required rhe Attomeys General, Inter alia,
to seek amendment of the class certification to
conform with that group of consumers to whom
GM would extend its offer, to represent ¡o the tr¡al
court that the proposed settlemenr was fair and
reasonable, and to recommend that the court
approve the settlement of the entire action in
accordance with the terms of the agreement.

t30lt3Ut32lt33lt34l The State of Illinois is a
representative paffy in this suit solely because ii'.
purchased a 1977 Oldsmobile with a Chevrolet
engine. The Illinois Attomey General's ability to
maintain the suit on Illinois' behalf as a class action
is governed solely by Rule 23. tFN32l In the
absence of stafutory authorization, Illinois cannot
maintain this action in federal court as a parens
patriae action.[FN33] Assuming Arguendo that the
Attorney *1128 General's office did not violate the
pretrial order and thus participated in the
negotiations solely as a representative in the parallel
state court action, we believe, nevertheless, that the
trial judge should have opened up rhe negoriarions ro
scrutiny, if only ro dispel rhe questions which
naturally arise from the unusual posture of the case.
If the settlement was not negotiated by authorized
class counsel in the capacity of class counsel in this
action, then it was negotiated in the name of, at best,
only one of the named plaintiffs in the federal action,
the State of lllinois. This srretches the theory of
representation of absentee interests by the named
plaintiff to its limit [FN34] and warrants searching
judicial examination of the circumsrances
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surrounding and the matters discussed during th.
settlement negotiations before acceptance of the
proposed settlement for possible approval.

FN32. See State of Iowa v. Union Asphalt &
Roadoils, Inc., 281 F.Supp. 391, 401-02
(S.D.Iowa 1968); Sute of Minnesota v. Unired
States Steel Corp., M F.R.D.559, 5'16
(D.Minn.l968).

FN33. Cf. Hawaii v. Standard Oil Co., 405 U.S.
251, 266, 92 S.Cr. 885, 893, 3l L.Ed.2d 184
(1972) ("Parens parriae acrions may, in theory, be
related to class actions, but the latter are defrnitely
preferable in the antitrust area. Rule 23 provides
specific rules for delineating the appropriare
plaintiff-class, esublishes who is bound by rhe
action, and effectively prevenls duplicative
recoveries ").

The class action, although it also provides a

vehicle for furthering rhe substantive policies
behind legislation, is primarily a device ro
vindicate the rights of individual class members.
Vy'e also nore thar the Magnuson- Moss Acr does
provide that the l-lnited States Attorney General
and the Federal Trade Commission may go tn
federal court to enjoin violations of the Act.
U.S.C. s 2310(c). Thus the Act provides irs own
mechanism for protecting the general public's
interest in enforcement of its provisions. Ir does
not leave protection of the public interest up ro the
Anorneys General of the fifty states. Compare 15
U.S.C. ss l5a-15h. (explicitly vesting power in
søte Attorneys Gentral to mainråin actions against
persons engaged in anti-comperitive practices
which harm ståte consumers).

FN34. In their briefé and during oral argumenr rhe
panies devoted a good deal of rime to a discussion
of whether a settiement could be approved over
the objections of some of the named plaintiffs.
We agree with General Motors that ¡he unanimous
approval of all named plaintiffs is not a
prerequisite to judicial approval of a settlemenr
approved by some of the named plaintiffs. See
McDonald v. Chicago Milwaukee Corp., 565
F.zd 416 (7th Cir. 1977). This case does nor
present, and we need not here decide, GM's
admittedly exrreme posirion raken during oral
argument that the trial court can approve a

settlement offered unilaterally by a class action
defendant with the approvd of neirher a class
representative nor class counsel. Here, at least the
State of Illinois, a named plaintiff, agreed

settle.

Several additional facrs suggest that the
representation of the class during the negotiations
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\¿ was less than .vigorous. The class settlement was

¡eached relatively early in the course of 'the action.

[FN35] The federal action had been filed about nine

months before; the'class had been certified only two

months before; and notice'to class members of the

pendency of the action had not even been mailed.
;Although discovery had commenced, GM's zìnswers

.ito many of the requests were'less than completely

responsive. Moreover, because the proposed

rsettlement contemplated the release of all claims

relating to component substirutions, not just the

engine interchanges, the range of possible damages

to class members was unclear. It is not possible to

.tell from the record how fully informed the
'-'Attorneys 

General may have been about the value of
,the claims they were surrendering.[FN36]

FN35. See'Manual for Complex Litigation s 1.46

at 53 (Consideration l).

FN36. Id. (Considerations 2 & 3). The record

does not reveat and the briefs of the parties do not

deøil the extent to which the Anorneys General

had proceeded with discovery in their parallel smte

actions or whether they examined the value of the

claim for the entire power train. The trial courtls
order precluding discovery of the conduct of the

settlement negotiationsr of course, prevented the

objectors from .making such a record. To this

day, we have no idea how the participants in the

negotiations anived at the settlement package of
$200 plus the extended power train warranty'

t35lt36lt37l Not oniy was the settlement arguably

hasfy, but also the settlement agreement

contemplated the abandonment of the prosecution of
the claims of post.April l0 class members'[FN37]

',îhe settlement agreement entered into by the
'.Attorneys General obligated them to seek settlement

lof the entire class action even though the agreement

ì,obligated GM to offer payments to only part of the

certified class. The agreement contemplated

narrowing the class certified *1129 to those who
purchased Oldsmobiles before April 11, 1977,

despite the original certification of the class to
'include those who purchased before October 13.

':GM subsequently formally moved the court for such

a revised class definition to conform to the

'settlement agreement. The court denied GM's
motion, but did decide to create a subclass for
settlement purposes. Alùough the abandonment by

the Attorneys General of the ôlaims of post-April 10

purchasers does not by itself warrant the reversal of
the settlement of the claims of the pre-April I I
purchasers, it does indicate that the representation
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\: ' during the negotiations may have been inadequate as

to all Oldsmobile purchasers who constituted the

original class. [FN38]

FN37. See id. at 54 (Consideration 6).

FN38. We must note that the means by which the

trial court anempted !o create a subclass also may

have seriously jeopardized the righs of the post-

April l0 purchasers. Aside from the uctical
disadvantage of having their claims separated from
the claims of the other class members, the

,subclassing technique chosen by the court raises

doubts about whether those outside the ambit of
the settlement could maintain a class action after

the settlement with the pre-April I I subclass.

The trial coun has broad discretion in determining

whether to allow a.class action to be maintained,

Jimenez,v. Weinberger, 523 F,2d 689 (7th Cir.
1975), Cert. denied, 427 U.S. 912, 96 S.Ct.

3200, 49 L.H.Zd 1204'(1976), King v. Kansas

City Southern Industries, Inc., 519 F.zd 20 ('lrh
Cir. 1975), and must necessarily have an equally

broad range of discretion,in determining whether

to. create subclasses. pursuant to Fed,R.Civ.P.
23(cX4XB). Division of a class,or potential class

into subclasses to accoun! fer differences in proof
that may be required at trial is clearly permissible.

Seg, e. g., Dorfman v. First Boston Corp., 62

F.R.D. 466, 476 , (E.D.Pa.I973) (creating

subclasses to account for differences between class

members who purchased before and after relevant

information received -wide public circulation).
The trial court's discretion, however, is bounded

by, the requirements of the applicable law and in
this case we believe that.the trial coun overstepped

the bounds of the Federal Rules of Civil
Procedure.

The trial .o,itt'r order creating the senlement

subclass did not conform to he requirements of
Rule 23 which provides in pertinent part that \ryhen

appropriate 'a class may be divided into

si¡bclasses and each subclass treated as a class,

and the provisions of this rule shall then be

construed and applied accordingly. "

Fed.R, Civ. P. 23(cXa)@). 
. 
The' rulé. corttemplates

that at leâst two subclasses .will be formed and

requires that each independently meet the

requirements of Rule 23 for ¡he maintenance of
the class action. See Monarch Asphalt Sales Co.

v. V/ilshire Oil Co., 5ll F.2d 1073, 1077 (lOth

Cir. 1975). The trial coun,¡íade no fìnding that

the post-April l0 subclass could be mainrained as

a class action. The record shows instead that the

trial court attempted to create a single subclass for
the settlement, leaving the post-April l0
purchasers in the original class. No attempt was

made to test whether the nonsettlement subclass
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action met the requirements of Fed.R.Civ.p. 23(a)'t
& (b). Funhermore, rhe record does nor indicare
whether any named plaintiff in the current action
is even in the nonsettlement subclass. The
subclass could be "headless," thus raising serious
questions abour whether the trial court could
proceed to consider the post-April l0 claims. See
generally Winokur v. Bell Federal Savings &
Loan Association, 560 F.2d 271 (7th Cir. t977),
Cert. denied, 435 U.S. 932, 98 S.Cr. 1507, 55
L.Ed.zd 530 (1978); Susman v. Lincoln American
Corp,, 587 F.2d 866 (7rh Cir. 1978); Satterwhite
v. Ciry of Greenville, 578 F.2d 987 (5rh Cir.
1978) (en banc); Goodman v. Schlesinger, 584
F.zd 1325 (4th Cir. 1978). Even if a named
plaintiff is before the trial court, no showing has
been made that he desires to or will adequately
represent the subclass.

The uncerrainry about the viabiliry of rhe subclass
action on behalf of class members who purchased
their cars after April 10, 1977, is significant. The
notice to these subclass members informing them
of the pendency of the action has been sent out.
The subclass members, therefore, may rely on the
federal class action to vindicate their interests. If
it is later determined that the action cannot be
mainrained; the statutes of limitation may preclude
individual lawsuits in the state couns.
The quesrions iaised about the viabiliry of the
subclass action if the settlement of the other
subclass action is executed illustrare the
inadvisabiliry of creating tentarive súbclasses for
settlement purposes without careful examination of
the adequacy of the representation. of Each.
subclass. Cf. Manual for Complex Litigarion s '
1.46 at 59-61 (condemning tentative classes f,or
settlement purposes).

t38l One final matter casrs doubt upon the
circumstances in which the settlement was negotiated
by the Attorneys General. The settlemenr agreement
contains GM's promise to compensate the Attorneys
General $150,000 "for all the expenses they have
incurred in connection with the subject matrer of this
Agreement." Allocation of ¡he proceeds is left
solely to the Amorneys General. The agreement also
commits *1130 GM to pay private artorneys' fees in
the federal action 'in an amount no greater tha¡r the
amount of documented time acrually expended .

mrltiplied by the hourly fee prevailing . . . in the
community." These amounrs were in addition to the
amounts promised class members accepting the
settlement. The notice to subclass members
informed them of even less rhan was provided by the
agreement,[FN39] and the record does nor provide
any reliable estimare of the aggregate amount of
attorneys' fees and expenses that GM will evenrually
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pay.[FN40] We think the proposed serrlemenr ,.

estimate of attorneys' fees and expenses is so vague
that subclass members could not determine the
possible influence of attorneys' fees on the
settlemenr in considering whether to object to it.
lFN4rl

FN39
stated

As part of the Agreement with the Attorneys
General, General Motors agreed to pay an
aggregate amount of $150,000, to be divided
among those Attorneys General, including the
Anorney General of lllinois, accepring the
Agreement, in payment for expenses claimed to
have been incurred in connection with rhe subject
maÍer of their litigation. The amount of any
attorneys' fees, costs or expenses to be paid to the
attorneys for the private plaintiff purchasers in rhe
class litigation will be subject ro the review and
approval by tfre Court. Any award of costs,
expenses and/or fees to the private plaintiff
purchasers and their counsel in the class litigation -

will be in addition to, and Nor deducted from, the
$200.00 offered by General Morors per
automobile purchased as part of the proposerl
settlement.

FN40. The record does indicate ¡hat GM and six
of the nine teams of private attorneys have reached
an understanding, if not agreement, about
attomeys' fees. The understanding is that GM
will not object to a request by those counsel for
fees up to $360,000, but that private counsel are
free to request that the court award a larger
amount. Like the provision for expenses of the
Anorneys Gene-ral,.rhis understanding leaves the
allocation of the payment a mârter for
determination by the recipienrs of the payment.
The agreement apparently contemplates thar no
requests for fees will be made unril the end of all
of the litigation, including rhar concerning the
rights of post-April l0 purchasers.

FN4l. See Manual for Complex Litigation s 1.46
at 54 (Considerarion 7).

Aside from some doubt about whether Attorneys
General who, of course, are compensated by the
public may ever recover attorneys'fees and
expenses, tFN42l we believe tñat the merhod by
which the GM-Attorneys General agreeme--
contemplates payment of private attorneys' fees a
expenses is questionable. The Manual condemns
settlement agreements which provide

The notice to subclass members merely
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FN42. The Manual regards the question of '

whether publicly employed counsel may be

allowed reimbursement for expenses as an

"interesting" and apparently open one. Id. s 1.44 '

^t 
42. It notes that expenses and attorneys' fees

have been allowed to state Anorneys General in

several class action sefilements. See also In re
Coordinated Pretrial Proceedings in Antibiotic
Antitrust Actions, 410 F.SuPP. 706

(D.Minn.l975). On the other hand, several

district courts have preferred state Attorneys

General as counsel in class actions, in part

because the Attorneys General presumably would

not seek attorneys' fees. See State of lllinois v.

Harper & Row Publishers, Inc., 301 F.Supp. 484'

494-95 (N.D.Ill.l969); Søte of Mirureso¡a v.

United States Steel Corp., 44 F.R.D. 559, 577

(D.Minn.l968); Cf. State of Ohio v. Richter

Concrete Corp., 69 F.R.D. 604 (S.D.Ohio 1975)

(permining'state Anorney General to communicate

with putative elass members after class

certification was denied because salaried Attorney

General, unlike private anomeys, had no interest

in soliciting litigation or fees). We need not meet

the question posed by the Manual. On this record

it is not clear that the expenses of the Attomeys

General to be reimbursed are those incurred in the

litigation before the federal court. It is fair tq,

assume that a large proportion of the expenses, if'
not all, are due to stâte court litigation.
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by defendants is disclosed in the proposed

settlement can the class members and the court

make any intelligent judgment as to the fairness

and reasonableness of a proposed settlement.

Manual for Complex Litigation s 1.46 at 62. This

court has previously declined to upset a settlement

agreement merely because some problems, regarding

fees and expenses remained unresolved. See

McDonald v. Chicago Milwaukee Corp., 565 F.2d

416, 426 (7th Cir. 1977). We do not overrule that

decision, but do regard the questionable provision

made for expenses and attorneys' fees as one factor

requiring examination of the settlement negotiations.

ln conclusion, we hold that the trial court abused its

discretion by failing to undertake a careful

examination of the conduct- of the settlement

negotiations and by preventing the plaintiff-objectors
from showing that the negotiations prejudiced the

best interests of the class. Regardless of which of
the two possible capacities the Illinois Attorney
General's office assumed in negotiating the proposed

settlement, the conduct of the negotiations was

irregular and the record contains too much evidence-

tending to indicate prejudice to the class to permit us

to allow the trial court's order to stand. Because,

however, our decision upsets a settlement of
considerable magnirude and because complex class

actions are often, although not always, setlled before

trial, we conclude with a discussion of what we do

not hold.

t39lt40lt4ilt42lt43ll44lt45l We do not hold that

irregular settlement negotiilions may never form the

basis for a judicially acceptable class action

settlement. In fact, a prior decision'of this court has

approved a settlement negotiated in somewhat

similar circumstances. See 'McDonald v. Chicago

Milwaukee Corp., 565 F.2d 416 (7th Cir. 1977).

[FN43] We realize that the system of state and

federal courts often generates simultaneous litigation
over the same subject matter. We recommend that

an attorney who is counsel in both state and federal

actions request leave of court before entering into

settlement negotiations. In addition, the trial court

should probably require as a condition to such ieave

at least that the attorney inform other counsel in the

proceedings of the matters discussed during the

separate negotiations. Although this practice is

preferable, the failure to follow it is not necessarily

reversible error *1132 if the record clearly indicates

that representation of the class during the

negotiations was adequate and ttrat the settlement

\

that the fees and sometimes expenses of plaintiffs'
counsel are to be paid separately by the

defendant(s) over and above the settlement'

Frequently, the amount thereof is not disclosed at

the time the settlement is proposed' Such an

arrafigement should not be permitted. All amounts

to be paid by the defendant(s) are properly part of
,";;,the settlement funds and should be known and

:;disclosed at the time the fairness of the settlement
. is considered.
:,'The effect of such an arrangement is to neutralize
'"the courl's power and responsibility *1131 to pass

upon the reasonableness of the amounts to be paid

to plaintiffs' counsel since any reduction by the

court in the amount counsel agree upon after the
,class settlement has been approved will simply go
jto reduce the aggregate amount defendant(s) will
pay and will not increase the amount to be paid to

:i'the plaintiffs. As a result, there is little incentive

for the judge to reduce the agreed upon fees' On

the other hand, the effect of such an arrangement

may be to cause counsel for the plaintiffs to be

more interested in the amount to be paid as fees

than in the amount to be paid to the plaintiffs.
Only if the aggregate of all payments to be made
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r itself is fair.[FN44]

FN43. In McDonald the objectors ro a setrlemenr
contested, Inter alia, the negotiations conducted in
connection with a related state court action. The
negotiations had begun prior to the commencement
of the federal acrion which was fìled only after the
negotiations broke down, 565 F.2d at 420.
Negotiations resumed prior to class cenification,
but largely because the trial court delayed
certification of the class during the negotiations.
Significantly, the trial court was never afforded an
oppornrnity to pass on the issue of the propriery of
the negotiations because the objector failed to raise
the issue there.

In this case, a pretrial order expressly limited the
conduct of settlement negoriations. The objectors
raised the issue before rhe trial court by seeking
discovery and by questioning the Assistant Illinois
Anorney General during the fairness hearing. The
triál cou¡t when given a chance to consider the
conduct of the negotiations ruled that the maner
was irrelevant. Finally, the record contains some
evidence suggesting that the setrlement
negotiations prejudiced the class.

FN44. Although the trial court concluded rhat rhe
settlement of the subclass action was fair, our
discussion of the conduct of the settlemenr
negotiations necessarily casts doubt upon that
conclusion. Moreover, that matter aside, we are
not convinced that the court's conclusion finds
clear suppon in the record.

, 
The most important factor relevant to the faimess
of a class action settlement is the strength of
plaintiff's case on rhe merits balanced against the
amount offered in the senlemenr. Manual for
Complex Litigation s 1.46 at 56. Conceptually,
this requires a comparison of the amount offered
with the product of (l) rhe probability of plaintiff's
prevailing on ¡he merits rimes (2) the present value
of probable damages plaintiff would recover if he
did prevail. Vy'e do nor expect the trial court's
conclusions to be set fonh with mathematical
precision. A fairness hearing is not a trial on the
merits. The trial court, however, does have a

duty to members of the class and to the reviewing
coun to assess, if not decide, the issues of law
which weigh heavily in the above calculus and ro
consider the mos¡ probative evidence bearing on
those issues.

The trial court's findings contâin no express
discussion of the merits of the Magnuson-Moss
claim. Indeed, with respect to the alleged
transmission switch in Delta 88s, the coun
apparently misapprehended the nature of rhe
objectors' claims. The court noted rhar all Delra
88 coupes and sedans conbined the THM 200
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regardless of whether they had . Chevrolet r
Oldsmobile engines. The gist of objectors' claim,
as we understand it, is that the transmissions used
simply were not those warranted. Thus, the facr
that all Delra 88 sedan and coupe purchasers
received rhe smaller transmission is irrelevant. If
objectors' contention is correct, GM breached its
warranry ro all Delta purchasers, not just those
who received Chevrolet engines.
On the issue of compensatory damages, the trial
court framed the issue as the "comparability', of
the Oldsmobile engines allegedly warranred and
those Chevrolet engines received. The frndings
then recite a mass of technical data indicaring that
the durabiliry, performance and fuel economy of
the Chevrolet and Oldsmobile engines were nor
materially different. The evidence on rhese
technical issues was conflicting, but we are more
concemed by the districr court's failure to apply
the ordinary measure of damages for breach of
warranty: "the difference . . between the Value
of the goods accepted and rhe Value they would
have had if they had been as warranted.
U.C.C. s 2-714(2) (emphasis added). This is
presumably the measure of damages contemplated
by the drafters of the Magnuson-Moss Act. yet,
the coun found it unnecessary to resolve e¡
evidentiary conflict on the value of the enginr
The objectors presented evidence tending ro
establish a difference in value of over $400. GM
presented evidence that the cost of manufacture
was virnrally the same. Although neither form of
evidence was the "best" evidence of value, this is
a matter upon which the proponenrs of the
settlement had rhe burden of proof. Manual for
Complex Litigation s 1.46 at 56. The rrial courr
should have made .a more precise estimate of
probable compensatory damages. Cf. id. at 6l
("in view of the complexity which ordinarily
attends settleñent issues, it is wise in mosr cases
to rely upon proven facts, panicularly economic
facts " ).
Finally, we question the court's reSolution of the
possibiliry of recovering punitive damages againsr
GM. The court declined to consider whether
punitive damages are recoverable under the
Magnuson-Moss Act because it found the evidence
insufficient to permit an inference that GM acted
in willful disregard of the rights of Oldsmobile
purchasers. We think the objectors presented
substantial evidence tending to show that GM
deliberately concealed the source of the engines in
the cars that it sold as Oldsmobiles and rhat it did
so to increase profits. Moreover, we cannot sav
that the possible recovery of punitive dama¡
should not have received any weight because th..,
were unavailable under the Magnuson-Moss Act.
Although one opinion published afrer the rrial
court's approval of the settlement intimares thar

'\
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r the Act does not permit punitive damages, it does r\
not resolve the issue. See Novosel v. Northway

Motor Car Cotp,, 460 F.SuPP. 541

(N.D.N.Y.1978). In any event, that decision is

binding on neither this court nor the district court'

The Act itself provides "for damages and other

legal and equiøble relief." l5 U.S.C. s

2310(d)(l). Although this broad language falls

short of express san¡tory authorization for an

award of punitive damages, we do not believe as

GM does thal punitive damages are never

recoverable under federal law unless expressly

authorized. See Globus v. L¿w Research Service,

Inc., 418 F.zd 1276, 1284 (2d Cir. 1969), Cert.

denied, 397 U.S. 913, 90 S.Ct. 913, 25 L.Ed.2d

93 (1970); Comment, Punitive Damages Under
Federal Smrutes: A Functional Analysis, 60

Calif.L.Rev. 191 (1972). Although the legislative

history of the Act is silent on the matter, we think
it is not unlikely that Congress intended to provide

at least the same relief available under state law

for breach of warranry. Although punitive

damages are usually unavailable for actions

sounding in contract, See U.C.C. s 1-106(l),
McGrady v. Chrysler Motors CorP., 46

Ill.App.3d 136, 4 Ill.Dec. 705, 360 N.E.zd 818

(1977); Hibschman Pontiac, Inc. v. Batchelor,

340 N.E.2d 377 (ind.App.1976), this general rule

is subject to exceptions. Punitive damages may be

awarded, for example, when the breach amounts

to an independent tort or is accompanied by

fraudulent conduct. See Sullivan, Punitive

Damages in the l¡w of Contract: The Realiry and

the Illusion of Lægal Change, 6l Minn.L.Rev. 207 - .

(1977): 3 Williston on Sales s 25-13 (4th ed.

1974); R. Nordstrom, Sales s 155 (1970).
\ile do not decide here that an award of punitive

damages is appropriate under the Magnuson-Moss
Act or that if it were that class members would be

entitled to them. rffe do believe, however, that

the possibility of such a recovery is not

insubstantial and that this possibiliry as well as the

probable compensatory damages were given

insufficient weight by the trial court in the calculus

of the fairness of the settlement.

*1133 [46] Similarly, we do not hold that the failure
of the trial court to hold a preliminary hearing prior
to the mailing of the notice of the proposed

séttlement is inevitably reversible error. Although
we believe such a hearing is bener practice and the

Manual for Complex Litigation recommends it, this

court has gone as far as to aff,irm the approval of a

settlement when no evidentiary hearing on its

fairness was held before or after the notice to the

class. See Patterson v. Stovall, 528 F.Zd 108 (7th

Cir. 1976). We do hold the record in this case

raises so many questions about the adequacy of
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representation during the settlemen't negotiations that

we cannot say the record cìearly supports the trial
court's conclusion that the negotiations did not
prejudice, the interests of the settlement subclass.

lFN45l

FN45. Thus, we do not hold that the

representation of the class members during the

negotiations was in fact inadequate. The record

simply does not provide any basis for us to tell.
V/e do note, however, that this is not the first
class action in which the State of Illinois has

negotiated a senlement without the participation of
other counsel representing the class. See Liebman
v. J. W. Petersen Coal & Oil Co., 73 F.R.D. 531

(N.D.ilr.1973).

[a7] We noted in McDonald v. Chicago Milwaukee
Corp., 565 F.2d 416,422 (7th Cir. 1977), that "Per

se rules often represent the abdication of judicial

discretion rather than its informed exercise. "

Consequently, this court has declined to adopt Per se

rules rigidly confining the trial court's exercise of its
discretion in the supervision of class actions. This

. does not relieve us, however, of our duty to reverse-

the trial court's judgment when we are convinced
that there has been a clear showing of an abuse of
that discretion. On the facts of this case, the

irregular conduct of the negotiations, the failure of
the trial court to examine the irregularities
thoroughly, and the evidence in the record indicating

that the irregularities may have damaged the

interests of the class convince us that such a clear

showing has been made. The judgment of the trial
court approving the settlement, accordingly, must be

reversed.

V. Form of the Settlement

t48lt49l Even if we were not constrained to reverse

the trial courtis approval of the settlement because of
the circumstances surrounding its negotiation, we

would have to find the settlement defective in

another respect. Although the defect may affect

only a small portion of those to whom GM's offer
would be extended, convenience and expediency

cannot justify the disregard of the individual rights

of even a fraction of the class. As an appellate court

we are without power to rewrite thé settlement of the

parties. We only have the authority to approve or

disapprove the settlement in the form it is presented

to us.[FN46l

FN46. Patterson v. Stovall, 528 F.zd 108, lll
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[50] The settlemenr order gives subclass members
two options. If the subclass member signs a release
he will receive the sertlemenr package and his
Magnuson-Moss claim will be dismissed.[FN47]
But even if the subclass member refuses to accept
GM's offer and refuses to sign the release, the order
nevertheless dismisses With prejudice the subclass
member's federal claim. [FN48] The *1134 subclass
member is presented with an accept-or-else siruation:
if he does not accept, his federal ciaim is lost even
though he cannot receive the benefits of the
settlement package. We have searched the reported
decisions in vain for precedent fo¡ such a settlement.
Finding none and being of the opinion that the
dismissal of the action is fundamenrally unfair ro
nonconsenting subclass members, we cannot permit
the settlement in its present form to stand.

FN47. The signed release, of course, operates to
preclude the accepting subclass member from
proceeding on any state claims he may have
against GM.

FN48. The relevanr paragraphs of the trial counis
order provide:
4. The action on behalf of subclass members who
accept and receive the settlement shall be and is
hereby dismissed as to defendant General Motors
with prejudice.

5. The action on behalf of subclass members who- 
',

do not accept the settlement shall be and is hereby
dismissed as to defendant General Motors.
Dismissal as to those persons shall be withour
prejudice solely to their righrs ro pursue such other
remedies as may be otherwise available ro them.

GM argues that the form of the settlement is not
unusual. It argues that nonconsenting class members
are bound by a class serrlement even if it is approved
over their objections. Moreover, it argues, the very
purpose of the 1966 amendments to Rule 23 was to
eliminate the spurious class action in which porential
class members could obtain the rewards of a
favorable suit, but escape being bound by an
unfavorable ourcome. Thus, GM would have us
hold that the dismissal of the Magnuson-Moss claims
of nonconsenting subclass members is permissible.
Finally, GM goes on to argue that ,'(t)he settlement
does allow class members, even at this late stage, to
reject it and pursue state law remedies. To the
extent nonconsenting class members are allowed to
pursue any future litigation rights by the settlement .

it is more favorable to them than federal law or
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policy require." We do not disagree with GM
arguments in the abstract. In the context of the
particular settlement here which attempts to settle
both state and federal claims, however, we must
disagree.

t5[t52l We consider GM's last argumenr fìrst. A
fundamental characteristic of the federal courrs is
their limited jurisdiction. In the same pretrial order
in which the trial court cerrified the class, it also
expressly declined ro take pendent jurisdiction over
the stare claims presented by the pleadings.
Therefore GM's contention that the settlement was
more favorable than federal law requires presumably
because the trial court could have forced subclass
members to accept the settlement package in reurn
for all state and federal claims is without merit. The
trial court, having declined jurisdiction over rhe srare
claims, was without power to extinguish them. The
form of settlement with its unusual use of individual
releases was apparently agreed to by GM and the
Attorneys General in recognition of the federal
court's inability to settle the state claims of subclass
members.[FN49] The opr-our provision which
permits nonconsenting subclass members to purs
state remedies is a necessary consequence of ti,_
limited jurisdiction of the federal courrs.

FN49. The use of individual releases ro effectuate
a class action settlement, although unusual, is not
unprecedented. See 3,H. Newberg, Class Actions
s 5620p (t977).

t53lt54lt55l156lt57l We do nor disagree with GM's
statement that class ¡nembers can be bound by a
settlernent over their objections and that the same is
true of objecting named plaintiffs.[FN50] Similarìy,
we agree that Rule *1135 23 was amended to
eliminate the spurious class action. We do nor rhink
that it follows, however, that the trial couñ has the
power under Rule 23 ro dismiss with prejudice rhe
Magnuson-Moss claims of those subclass members
who refuse to accept the settlement package. As to
them, the 'settlement'i is not a settlement; it is
merely an offer to settle with a penalty, the dismissal
of their federal claims, if they do nor accepr. We
decline to put every subclass member to such an
unfair choice

FN50. In a brief amicus curiae rhe Congressio
sponsors of the Magnuson-Moss Act, Senatcr
Warren G. Magnuson and Representative John E.
Moss, also attack the form of the settlemenr
approved by the trial court. The Congressional
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sponsors maintain that the class members' federal 
t\

rights under the Act cannot be settled or

compromised by a class representative without

each class member's individual consent. They

would have us hold that to the extent that

Fed.R.Civ.P. 23(e) authorizes the settlement of
class actions over the objections of some class

members, it is inapplicable to class actions

maintained under the Magnuson-Moss Act.
Because we find that ttre form of settlement in the

case at bar was not authorized by the Federal

Rules, discussion of this argument is not strictly
necessary to our decision. We discuss the issue

raised, however, so as not to discourage

settlement of the present action after its return to
the district court.

The Federal Rules of Civil Procedure provide,
with exceptions not important here, that they shall
"govern the procedure in the United States district
courts in All suits of a civil nature . "

Fed.R.Civ.P. I (emphasis added). Although
Congress unquestionably has the power to

supersede any federal rule either in its entirety or
in particular types of civil actions, we think that

the proper rule of construction is that the

Congressional intent to repeal a federal rule must

be clearly expressed before the couns will f,ind

such a repeal. See United States v. Gustin- Bacon

Division, Certainseed Products Corp., 426 F.Zd

539,542 (lOth Cir.), Cert. denied, 400 U.S. 832,

91 S.Ct. 63, 27 L.FÅ.2d 63 (1970). rüe think
neither the language of the Magnuson-Moss Act
nor its legislative history clearly manifests

Congress' intent to supersede Rule 23(e).

The Act itself refers to Rule 23 rwice. In both

cases, however. it merely provides that in class

actions mainmined in the federal courts, Ru¡e 23

will govem whether the named plaintiff is a proper

party to represent the class. l5 U.S.C. ss

2310(aX3), 2310(e). The explicit mention of the

applicabiliry of Rule 23 bolsters our conclusion

that Rule 23(e) is applicable to class actions

maintained under the Act. We do not find the

negative pregnant that the Congressional sponsors

find. Nor do the Act's provisions encouraging

informal dispute resolution necessarily preclude

the later settlement of a class action without
individual consent by each class member. Indeed,

it would be unreasonable to construe an act whose

purpose is to encourage sett¡ement to preclude

settlement as a practical matter after a class action

is commenced.

The legislative history of the Act also fails to

evince a Congressional desire to prohibit class

action settlements without the consent of every

class member. That history instead suggests that

Congress had precisely the opposite intention.

Generally speaking, with specific exceptions set

forth in the bill, the procedures are to utilize Rule
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23 of the Federal Rules of Civil Procedure. For
instance, in negotiating the use of any complying
informal dispute settlement procedure or any other

senlement procedure the representâtive parÐ,

would negotiate on behalf of the i00 named

plaintiffs and any other class members.

120 Cong.Rec. 40712 (1974) (remarks of Sen.

Moss). The legislative history does indicate some

dissatisfaction with the Supreme Court's decision
in Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 94

S.Ct. 2140, 40 L.Ed.2d 732 (19'74), and perhaps

indicates Congress' intention to make Rule
23(c)(2) inapplicable in some class actions

mainrained under the Magnuson-Moss Act. See

H.R.Rep.No. 93-l107, 93d Cong., 2d Sess.,

Reprinted in (1974) U.S.Code Cong. & Ad.News
7'102,7724. No issue about the need for notice,
however, has been raised in this appeal so we

need not decide this question. We decide simply
that the Magnuson-Moss Act does not alter the
general rule that the trial coun may approve ,a

class action settlement without the consent of
every member of the class.

[58] This court on two occasions has noted that the

essence of a settlement is a bilateral exchange. "The

inherent narure of a compromise is to give up certain
rights or benefits in refurn for others." McDonald
v. Chicago Milwaukee Corp., 565 F.2d 416, 429
(7th Cir. 1977). "A settlement by its very nature is

\ an agreement where both sides gain as well as lose

something. " Patterson v. Stovall, 528 F.2d 108, I 15

(7th Cir. 1976). By the_terms of the order of the

trial court, subclass members who do not sign the

release give up their Magnuson-Moss claims and the

opportunity to be represented in the class action in
return for nothing.[FN5l] The right to pursue state

remedies is not a lenefit, because, as discussed

above, the class members possessed state causes of
action against GM independently of the federal

litigation and the federal court is without power to
extinguish those state- created remedies. GM gains

the dismissal of each subclass member's federal

claim, but surrenders nothing in return.

FN5l. The form of settlement in the case at bar is
quite different than a settlement in which the

defendant's liabiliry is stipulated and class

members must make claims against the settlemerit

fund. In the laner case, the gause of action of a

class member who fails íô file a claim is

extinguished by the settlement, and his right to a

recovery is lost because he sleeps on his rights. In
this case, the cause of action of a subclass member

is extinguished and his right to a recovery is lost

because he stands on his rights under state law.

j ì:'
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r The federal claims of individual class members'\
cannot be extinguished with neither adequate
consideration in return nor a hearing on the merits of
their claims. The dismissal of nonconsenring
subclass members' claims would serve solely to
benefit GM or those subclass members who accept
the settlement. Reconciling such a "settlement" with
notions of fair play and justice *1136 is impossible.
To permit the trial court to exercise its power to
approve class action settlements in this manner
would contravene the Rules Enabling Act, ZB
U.S.C. s2072, by abridging the substantive rights of
those who did not accept the settlement offer.

Our objection to the form of sefilemenr in rhis case
is similar to the Second Circuit's objection to "fluid
class recovery." See Eisen v. Carlisle & Jacquelin,
479 F.2d 1005 (2d Cir. 1973), Vacated and
remanded on other grounds, 417 U.S. 156, 94 S.Cr.
2140, 40 L.Ed.zd 732 (1974): Van Gemerr v.
Boeing Co., 553 F.2d8l2 (2d Cir. 1977). See also
In re Hotel Charges, 500 F.2d 86 (9rh Cir. 1974).
In Eisen the Second Circuit's.rejection of the use of
fluid class recovery rested at'least in part on the
court's concern that that form of recovery would
drastically increase the class action defendant's
substantive liability. Cf. Beecher v. Able, S75F.2d
1011, 1016 n. 3 (2d Cir. 1978) (defendant may
agree to a settlement which provides for fluid class
recovery). In this the converse situation, the form of
settlement drastically reduces, in fact extinguishes,''
the subclass member's substantive cause of action
under the Magnuson-Moss Act.[FN52] We hold the
trial court's approval of the form of settlement here
was unauthorized by the Federal Rules and was
inconsistent with the trial court's responsibiliry ro act
as the protector of the interests of absentee class
members.

FN52. Although we note the similarity of our
reasoning with that of the Eisen opinion, we
express no opinion on whether the fluid class
recovery technique irself is inconsistent with the
Rules Enabling Act.

We cannot hold that the dismissal of the federal
claims of those who refuse to accept the settlement
offer was insignificant because it merely closed one
of the two avenues of recovery against GM.
Relegating the nonconsenting subclass member to his
state remedies severely reduces his chances of
obtaining an adequate recovery on his claim.

The nonconsenting subclass member loses the
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advantages and economies of havini his interes
represented in the class action. This tends to defeat
the purpose of the class action device to vindicare the
interests of the victims of mass production rù/rongs.

"Generally, unless the anticipated recovery exceeds
the sum of the measure of the injury and the cost of
litigation, multiplied by the probability of à
successful decision, the aggrieved person will not
seek to vindicate his rights.' Note, Judicial
Prerequisites to Class Actions in lllinois: policy,
Practice, and the Need for Legislative Reform, 1976
U.lll.L.F. I159, 1167. The letrers of those subclass
members who objected to the settlement proposal
indicate the illusory value of the right to pursue rheir
claims individually;

I will go along with the majority. I cantt afford to
spend any money on a personal law suit.
Reguardless (Sic ) of the decision of the Court, I
will accept it, because I cant (Sic ) whip a gianr
like General Motors, but you do have the powers
of your Judgeship and your Court to ser rhings
stright (Sic ) as rhey should be.
This is not to be accepted as norice of withdrawal
of Class or Subclass membership

These letters also refute GM's argument that w€ câr.
countenance the dismissal of the Magnuson-Moss
claim of a nonconsenting subclass member because
he was aware of the settlement's terms at the time he
made his election to remain in or opt-out of the
subclass. The opporrunity ro opt-out was not a very
realistic one. Furthermore, we fail to see that a
subclass member's knowledge that he may be treated
unfairly excuses committing the injustice.

[59] Even if the súbclass member does pursue his
state remedies, he is still prejudiced by the dismissal
of his Magnuson-Moss claim. "From a consumer
protection point of view, the Warranty Act is clearly
preferable to the Uniform Commercial Code, which
is difficult to apply to consumer sales transacrions
and is full of pitfalls *1137 for consumers seeking
recovery for defecrive products. " Smith, The
Magnuson-Moss Warranry Act: Turning the Tables
on Caveat Emptor, l3 Cal.W.L.Rev. 391, 429
(1977). In addition to providing a more certain path
to recovery, the Magnuson-Moss Act provides the
consumer with a more adequate rernedy. It provides
that the successful plaintiff may also recover rhe
costs of litigation (subject to the court's discreti,
not to award attorneys' fees). l5 U.S.C. r
2310(dX2). Thus, rhe dismissal of the subclass
member's Magnuson-Moss claim, leaving him to
pursue his state remedies individually, reduces both
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r.the probabiliry that the consumer will pursue those '\
remedies and, if he does, the probabiliry that his
remedy will be adequate. IFN53I

FN53. The dismissal of the subclass members'

claims pursuant to the unusual form of settlement
here would also tend to undermine the purpose of
the Magnuson-Moss Act. As to nonconsenting

subclass members, the purpose of the Act to
provide a more certain remedy than is provided
under state law wciuld be torally defeated. We

think that the settlement provides a unique

example of how class action sefflements may tend

to defeat, rather than promote, the policies and

purposes of the laws sought to be enforced. See

generally DuVal, The Class Action as an Antitrust
Enforcement Device: The Chicago Experience
(Part II ), 1976 A.B. Foundation Research J.

1273.

[60] GM maintains that we should approve the

settlement because it has the "overwhelming"
support of the settlement subclass members. GM
argues that because oniy fifteen subclass members or
.03% Of the subclass opted out of the action or
objected to the settlement after notificalion of its
terms, 99.97% Of the subclass members support the
settlement. Although the support of class members
is one factor which should be considered in
determining the fairness of a settlement, See Manual
for Complex Litigation s 1.46 at 56, we are not as

willing as GM to infer support from silence,
When a court evaluates the settlement of a class

action brought on behalf of individual shareholders
or consumers, it should be reluctant to rely heavily
on the lack of opposition by alleged class

members. Such parties rypically do not have the

time, money or knowledge to safeguard their
interests by presenting evidence or advancing
arguments objecting to the settlement.

Factors Considered in Determining the Fairness of a

Settlement, 68 Nw.U.L.Rev. 1146, ll53 (1974).

Accord, Developments in the Law Class Actions, 89

Harv.L.Rev. 1318, 1567-68 (19''16); Cf. Simon,
Class Actions Useful Tool or Engine of Destruction,
55 F.R.D. 375, 377-79 (1973) (discussing the

tendency of class members not to respond 1o court
communications.[FN54] Acquiescence to a bad deal

is something quite different than affirmative support.

[FN55] In any event, even if a majoriry of the

subclass did favor the settlement, we do not believe
that the preferences of the majoriry can justify the

substantial injustice to the individual rights of the

minoriry that the form of settlement proposed here
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would work

FN54. Because the bulk of the class consists of
individual consumers, this case is unlike Sute of
West Virginia v. Chas. Pfizer & Co., 314 F.Supp.
710,743 (S.D.N.Y.1970). Aff'd, 440 F.2d 1079
(2d Cir.), Cert. denied, 404 U.S. 871, 92 S.Ct.
81, 30 L.Ed.2d 115 (1971), in which the coun
stated that support by class members was entitled
to "great weight." Many of the class members in
Pfizer were large public or private instirutions with
large stakes in the litigation. Thus, they could be

expected to come forward to protect their
interests. The Pfizer settlement, however, may
not have been in the best interest of those
individual consumers represented in the action.
See In re Coordinated Pretrial Proceedings in
Antibiotic Antitrust Actions, 410 F.Supp. 706
(D;Minn.l975) (approving subsequent settlemenr
offering consumers subsuntially higher
payments). See generally Wolfram, The

Antibiotics Class Actions, 197ó A.B. Foundation

Research I. Z5l.

FN55. GM's brief indicates that only 26

individuals wrote to the trial court to express their..

approval of the settlement.

VI. Directions on Remand

[61] In response to a question from the bench at oral
argument, GM represented to the court that even if
the Settlement of the federal class action is nor
effectuated, GM *1138 may still seek to extend irs
Offer to individual members of the class.[FN56]
Local Rule 22 appears to require the trial court's
approval of any such- cornmunication.[FN57] The
question thus presentéd is whether the trial court can

approve the communication of the offer, despite our
reversal of the court's order approving the

settlement.

FN56. Indeed, the agreement b,etween GM and the

Attorneys General may obligate GM to extend the

offer. Paragraph I I of the agreement provides:

while failure by (the district) coun to allow
General Motors to make such offer to such

offerees shall relieve General Motors of the

obligation under this Agreement to make such

offer, failure by such coun to approve settlement

of such action shall'íot relieve General
Motors of such obligation if the court has

nevertheless allowed General Motors to make such

offer in exchange for a Release. . . .

FN57. L¡cal Rule 22 of the Nonhern District of
Illinois, captioned "For Prevention of Potenrial
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Abuse of Class Actions, " provides: '\
In every potential and actual class action under
Rule 23, FRCivP, all parties rhereto and their
counsel are hereby forbidden, dìrectly or.
indirectly, orally or in writing, to communicate
concerning such action with any potential or acrual
class member not a formal parry to the action
without the consent of and approval of the
communication by order of the Court. Any such
proposed communication shall be presented to the
Court in writing with a designation of or
description of all addressees and with a motion
and proposed order for prior approval by the
Court of the proposed communication and
proposed addressees. The communications
forbidden by this rule, include, but are not Iimired
to, (a) solicitarion directly or indirectly of legal
representation of potential and actual class
members who are not formal panies to the class
action; (b) solicitation of fees and expenses and
agreements to pay fees and expenses, from
potential and actual class members who are not
formal parties to rhe class action; (c) solicitation
by formal parties to the class action of requests by
class members to opt out in class actions under
subparagraph (bX3) of Rule 23, FRCivP; and (d)
communications from counsel or a party which
may tend to misrepresent the status, purposes and

effects of the action, and of actual or porentiâl
Court orders therein, which may create
impressions tending, wirhout cause, to reflect
adversely on any party, any counsel, the Court, or
the administration of justice. The obligations and
prohibitions of this rule are nor exclusive. All--
other ethical, legal and equirable obligations are
unaffected by this rule.
This rule does nor forbid (1) communicarions
between an attorney and his client or a prospective
client, who has on the iniriative of rhe client or
prospective client consulted with, employed or
proposed to employ the auorney, or (2)
communications occurring in the regular course of
business or in the performance of the duties of a

public office or agency (such as the Artomey
General) which do nor have the effecr of soliciting
representâtion by counsel, or misrepresenting the
starus, purposes or effect of the action and orders
therein.

The rule was adopted in accordance with the
Manual's recommendation for prevenring
unauthorized communications with class members,
See Manual for Complex Litigarion s 1.41, and
follows almost verbatim the local rule contained in
the Manual's appendix. See id., Appendix s I.41.
(Suggested Rule No. 7). See also Dole, The
Settlement of Class Actions for Damages, 7l
Colum.L.Rev . 971, 993-97 (1971).

Questions concerning the district court's authority
to promulgate the rule pursuant to Fed.R.Civ.P.
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83 have not been raised by the panies and we ci.

not consider tlrem here. See generally Manual for
Complex Litigation s l.41 (4th ed. lg77 SL

Cum.Supp.l978). In any evenr, Rule 23(d), See
Weight Watchers, Inc. v. Weight Watchers
International, Inc., 455 F.zd 770, 775 (Zd Cir.
1972), and the coun's inherent power ro control
the conduct of the litigation before it, See Vernon
J. Rockler & Co. v. Minneapolis Shareholders
Co.,425 F.Supp. 145, 150 (D.Minn.t977),
provide additional sources for the disrrict court's
power to control this particular communication
with class members.

l62lt63lÍ641 We think that the rrial courr can.
GM's offer to settle, if accepted by individual class
members, would not amount to a settlement of the
class action itself. Individual class members would
be free to reject it and continue to have their
interests represented in the federal class action.
Thus, the communication falls outside the language
and the purpose of Rule 23(e).[FN58]*1139 See
Weight Watchers, Inc. v. Weighr Watchers
International, Inc., 455 F.zd 770 (2d Cir. 1972)
[FN59]; Rodgers v. United Srates Steel Corp., 70
F.R.D. 639 (W.D.Pa.), Appeal dismissed, 54I F.2'
365 (3d Cir. 1976); Dickerson v. United Srares Stec
Corp,, lt Empl.Frac. Dec. P 10,848 (E.D.Pa.l976)
; Vernon J. Rockler & Co. v. Minneapolis
Shareholders Co., 425 F.Supp. 145 (D.Minn.t977);
7A C. Wright & A. Miller, Federal Practice and
hocedure s 1797 at 238:39 (1972). Bur see In re
International House of Pancakes Franchise Litigation
1972 Trade Cas. P 73,8& (W.D.Mo.1972);
Developments in the Law Class Acrions; 89
Harv.L.Rev. 1318, 1548..n.66 (1976). Rule 23(e)
requires judicial apptoval of class acrion settlemenrs
to guard against possible ineffective represenration
of absentees' interests by the representative parties.
This danger does nor inhere in offers to settle with
individual class members, which the class members
are free to accept or reject. Accordingly, a

proposed offer ro setrle with individual class
members requires a lesser degree of judicial scrutiny
than a proposed settlement of a class action.

FN58. This case does nor present the question,
and we need not decide, whether Rule 23(e) would
be applicable if so many class .members accepted
GM's offer that the class acrion could no longer be
prosecuted as a class action. Compare Americ¡
Finance System Inc, v. Harlow, 65 F.R.D. 57.
576-77 (D.Md.1974), Wirh Vemon J. Rockler &
Co. v. Minneapolis Shareholders Co.,425
F.Supp. 145, 150 (D.Minn.l977).
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Predicting the number of class members who t\
might accept GM's offer at this time is adminedly

speculative, but even if enough named plaintiffs

accept the offer to reduce the number of named .

plaintiffs below the jurisdictional prerequisite, See

15 U.S.C. s 2310(dX3) & note 2 Supra, the trial
court's jurisdiction to decide the class action

would remain unaffected. The general rule is that

the jurisdiction of the federal court is determined

at the time of the f,iling of ttre complaint. See

Mollan v. Torrance, 22 U.S. (9 'Wheat.) 537,

539, 6 L.Ed: 154 (1824) (diversiry not defeated

when parry subsequently becomes a citizen of the

same state as his opponent. "It is quite clear, that
jurisdiction of the court depends upon the state of
things at the time of the action brought, and that

after vesting, it cànnot be ousted by subsequent

events."); St. Paul 'Mercury Indemniry Co. v. Red

Cab Co., 303 U.S: 283, 58 S.Ct. 586, 82 L.Ed.
845 (1938) (court"is not ousted ofjurisdiction if
plaintiff- reduces claim to less than jurisdictional

amount subsequent to removal from state court);
Cf. Rosado v. Wyman; 397 U.S. 397, 402-05, 90

S.Ct. 1207, 25 L.Ed. 442 (1970) (federal court
may decide pendent claim even after claim which
provided the basis for jurisdiction becomes moot).

We see no reason why the general rule should be

changed under the Magnuson-Moss Act,
particularly when Congress intended that section

I l0(d) be "construed reasonably to auùorize the

maintenance of a class action." H.R.Rep.No.
93-1107, 93d Cong., 2d Sess., Reprinted in
(1974) U.S.Code Cong. & Ad.News 7702,7724.
The class action can in no sense be regarded as -.
"trivial or insignificant" merely because some of
the named plaintiffs have accepted the benefits

which the class action has brought forth. Thus, a

reduction in the number of named plaintiffs would

not preclude the rial coun from proceeding to the

merits of the class' Magnuson-Moss claims.

Similarly, even if 'nearly all the offerees accepted

GM's settlement offer a rather unlikely possibiliry

since the offerees', number approximately 70,000

those who rejected,the offer would not be denied

the benefit of class adjudication of their claims in

federal court. Their claims could be adjudicated

along with those of the 66,000 post-April 10,

1977, class members to whom GM will not extend

the offer. Therefore, the class will not be

decertified for lack ,of the numerosiry required by

Fed.R.Civ.P. 23(aXl). See Rodgers v. United
States Steel Corp., 54 1 F .2d 365 , 370 & n. I I (3d

Cir. 1976).

FN59. The coun in Weight Watchers expressly

reserved the precise question that we decide here.

See 455 F.2d 773 n.l . In Weight Watchers the

appellant sought revbw of an oider of the trial
court permining communication between the
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defendant and individual putative class members.
Unlike the present case, the pending action had

not yet been certif,red to proceed as a class action.
Although the Second Circuit dismissed the appeal

from the order for want of appellate jurisdiction,

Accord, Rodgers v. United States Steel Corp.,
541 F.2d 365 (3d Cir. 1976), its reasoning is

plainly applicable to rhe present case: "(\il)e are

unable to perceive any legal theory that would

endow a plaintiff . with a right to prevent

negotiation of settlements between the defendant
and other potential members of the class who are

of a mind to do this: it is only the settlement of the

class action itself without court approval that

F.R.Civ.P. 23(e) prohibits. " 455 F.2d at 7'73.

165lt66lt67lt68l169l The Manual for Complex
Litigation provides no standards for judicial approval
of communications with individual class members,
but we think that the degree of judicial review
should be concomitant with the potenìial for abuse

that such communications create. The danger that

the offer to settle individual claims would create is
the possible misleading of class members about the

strength and extent of their claims and the

alternatives for obtaining satisfaction of those'

claims. Thus, an offer to settle should contain
sufficient information to enable a class member to

determine (l) whether to accept the offer to settle,
(2) the effects of settling, and (3) the available
avenues for pursuing his clairn if he does not settle.

In contrast to judicial examination of a proposed

class action settlement- t1140 which entails
consideration of the fairness of the settlement itself,
judicial examination of the offer to settle individual
claims largely entails only consideration of the

accuracy and compleleñess of the disclosure.[FN60]
See, e. g., Vernon J. Rockier & Cq. v. Minneapolis
Shareholders Co., 425 F.Supp. 145 (D.Minn.1977)
(tender offer which met with preliminary approval of
SEC contained suff,rcient information to allow
shareholders-potential class members to make an

informed and intelligent decision); American
Finance System, Inc. v. Harlow, 65 F.R.D. 572,

576 (D.Md.1974) (permitting the defendant to send

only " a neutrally worded notice of settlement

containing no more than the terms of the proposed

compromise, the position of both parties and a copy"

of the court's order).[FN6l] Whe¡her the offer to
settle should contain a statement by the plaintiff-
objectors of their opinion of the adequacy of the

settlement package in order to make the

communication a full and complete disclosure is a

matter left to the trial court's discretion. We do

believe, however, that the trial court should insist
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r that the notice state that the court's permission to 
u\

communicate the offer does not indicate any opinion
or fìnding by the rrial court that rhe settlemenr
package is fair or adequate consideration for the
release of a subclass member's claim, See

American Finance System Inc. v. Harlow, 65
F.R.D. at 576 n.5.

FN60. This is not to say rhat rhe amounr of the
proposed consideration for the senlement is
entirely irrelevant. An offer to settle which offers
only nominal consideration in retum may amount
to linle more than a request that the class members
opþout of the class. See Manual for Complex
Litigation s 1.41 at 27 (condemning unauthorized
solicitations to opt-out). Solicirations ro opþour
tend to reduce the effectiveness of (b)(3) class
actions for no legitimate reason. Offers to senle,
however, both provide redress to individual class
members and reduce the burden on the couns of
trying massive class suits. Determining the
difference between the two kinds of
communications necessarily requires some judicial
examination of the amount of consideration
offered by the defendant. Moreover, rhe amount
offered may be so unrealistically low that the
consideration itself tends to mislead class members
about the strengrh and extent of their claims:
Thus the trial court should examine the amount
tendered in settlement before approving the offer
to settle. Yet, because each class member may
judge for himself whether the amount offered is
acceptable, the court need not derermine that the_
amount is "fair, reasonable and adequate." The
coun need only fìnd that the proposed exchange
provides each individual class member with a

Meaningful oppornrniry to obrain salisfacrion of
his claim. See Rodgers v. United States Steel
Corp., 70 F.R.D. 639, 644 (W.D.Pa.), Appeal
dismissed, 54lF.2d 365 (3d Cir. 1976).

FN61. See also Chrapliwy v. Uniroyal, Inc., 7l
F.R.D. 461, 464 (N.D.Ind.l976) ('although rhe
class action itself may not be volunrarily dismissed
without Coun approval and scrutiny, an individual
claim in a 23(b)(3) acrion may be senled and
dismissed at the class member's own initiative. . .

. Because the abiliry ro senle an individual class
member's claim could be misused, the Court must
be careful to exercise control over the
communications of all part¡es to the suit so that
undue influence is prevented"); Dole, The
Settlemenr of Class Actions for Damages, 7l
Colum. L.Rev . 97 1, 995-97 (1 97 1 ); Developmenrs
in the l¿w Class Actions, 89 Harv.L.Rev. 1318,
1549-50, l60l-04 (t976).

[70] We do not intend ro recommend individual
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settlements as preferable to a fair settlement of th.
action for all class members. Given the present
posfure of this litigation, however, we recommend
that the district court consider the advisability of
pennitting the communication if GM decides to
extend its offer to individual members of the class.
This procedure would provide those class members
who wish to settle the benefit of the settlement
package already negotiared, minimize further
litigation and discovery on issues collateral ro the
merits of the Magnuson-Moss claim,[FN62] and
permit those who desire to prosecute their claims to
do so. Our discussion here is not intended to resolve
all questions raised by GM's offer, these mafters are
best left to the *1141 district courr for determination
in the first instance. tFN63l

FN62. Specifically, because a , class acrion
defendant may cormunicate an offer to settle
individual claims without the agreement or consenr
of the named plaintiffs or their counsel, rhe coun
need not permit discovery into the conduct of rhe
settlement negotiations before approving rhe

communication of the offer.

FN63. In particular, we leave to the districr cor
the difficult question of the entitlemenr of rhe class
counsel to attorneys' fees f,or their part in
encouraging GM to extend the offer. If rhe
district coun decides attorneys' fees are
appropriate, it must then grapple with the even
more difficult queslions of the allocation of fees
among the atrorneys and the allocation of the
burden of the fees between GM and the class or
among class members themselves. See generally
Dole, The Senlement of Class Actions for
Damages, { - Colum.L.Rev. 971, 997-1000
(1971); Developments in the L¿w Class Actions
89 Harv.L.Rev. 1318, 1547 n.59 (1976).

VII. Conclusion

Our reversal of the district court's approval of the
proposed settlement is a decision that we reach wirh
considerable reluctance. We do not seek ro
discourage a full settlemenr of this litigation. More
than a year has passed since the lllinois Attorney
General presented the settlement agreement to the
district court for its consideration. Most likely little
has been done since then, aside fróm some addirional
discovery, to advance toward a trial on the merir'
In the meantime, members of the settlement subcla-
must be wondering whatever became of the $200 and
the mechanical insurance policy each had been
promised. Our reluctance to unscramble on review
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rwhat has been accomplished in the trial court,

however, must yield when what has been done not

only creates a substantial doubt about whether the

interests of the class were adequately represented

during the settlement negotiations, but also

unjustifiably prejudices the rights of individual

members of the class. We believe that approval of
what has been done here would establish a precedent

inconsistent with the proper functioning of the class

action device.

We do not question in the least the good faith of the

group of state Attorneys General who negotiated the

settlement. We are well aware of the increasingly

importalt role that state Attorneys General have

taken in protecting consumers' rights.[FN64] We

are also acuteiy aware of the difficulties which

confront litigants attempting to settle consumer class

actions based on the Magnuson- Moss Act' The Act
by adopting in substantial part, but not preempting

state law remedies provides a legal environment

conducive to competing state and federal court

actions. The myriad lawsuits make settlement

desirable, but simultaneously make achieving an
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'\ acceptable settlement extraordinarily difficult for all
concerned. We hold merely that the method of
reaching a settlement that GM and the Attorneys
General chose warranted greater scrutiny than the

trial court permined and ùat the form of effecting
the settlement permitted by the trial court was

unauthorized. Accordingly, the order of the district
court is

FN64. See, e. g., Mooney, The Attorney General

as Counsel for the Consumer: The Oregon

Experience, 54 Ore.L.Rev. I 17 (1975); Tongren

&. Samuels, The Development of Consumer

Protection Activities in the Ohio Attorney
General's Office, 37 Ohio St.L.J. 581 (1976);

Note, The Role of the Michigan Anorney General

in Consumer and Environmentâl Protection, 72

Mich.L.Rev. 1030 (19'74): Note, Consumer

Protection by the State Attorneys General: A Time

for Renewal, 49 Notre Dame l¡w. 410 (1973).

See also 15 U.S.C. ss l5a-15h.

Reversed.

END OF DOCUMENT
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Plaintiffs in multidistrict products liability action

against manufacturer of pickup trucks based on

alleged defect in fuel tanks on trucks sought approval

of proposed class settlement, and the United Stated

District Court for the Eastern District of
Pennsylvania, William H. Yohn, Jr., J.,846
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F.Supp. 330, certified settlement class and approved

settlement. Objecting members of class appealed,

and the Court of Appeals, Becker, Circuit Judge,

held that: (l) senlement classes are cognizable in
class actions; but (2) courts which use settlement

classes in resolution of proposed class action must

make formal f,rnding that requisites of rules
governing certification of class have been met; (3)

failure of district court to make findings required

settlement to be set aside; (4) proposed class

settlement did not meet adequacy of representation
requirement for class certification; (5) district court
erred in determining that proposed class settlement
was fair, adequate, and reasonable; and (6) district
court erred in calculating fee award by applying
multiplier to lodestar amount.

Orders vacated, and remanded

John R. Gibson, Senior Circuit Judge, sitting by
designation, concurred in central holding and with

' judgment and hled opinion.

West Headnotes

[1] Federat Courts @:359.1
1708k850. l

Finding of fact is "clearly erroneous" when,

although there is evidence to support it, reviewing
court, based on entire evidence, concludes with hrm
conviction that mistake has been made.

[2] Federal Civil Proõèdu¡g æ161
170Ak161

Class certification enables courts to treat common

claims together, obviating need for repeated

adjudications of salne issues. Fed.Rules

Civ.Proc.Rule 23, 28 U. S.C.A.

[3] Compromise and Settlement €=2
89k2

Law favors settlement, particularly in class actions

and other complex cases where substantial judicial
resources can be conserved by avoiding formal
litigation.

[4] Compromise and Settlemsn¡ €Pl
89k2
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\-Courts should favor use of devices that tend to foster 
:\

negotiated solutions to complex class actions; this
includes settlement classes. Fed.Rules
Civ.koc.Rule 23, 28 U.S.C.A.

[5] Federal Civil Procedure €-161
170Akl6l

Procedural requirements governing class actions
were designed so that court can assure, to greatest
extent possible, that actions are prosecuted on behalf
of acrual class members in way that makes it fair to
bind their interests; rule represents measured
response to issues of how due process rights of
absentee interests can be protected and how
absentees' represented status can be reconciled with
litigation system premised on traditional bipolar
litigation. Fed.Rules Civ.Proc.Rule 23, ZB U.S.C.A

[6] Federal Civil P¡ocedu¡s €=lfJ
170Ak175

Requirement in rule governing class actions that
court decide certification motions as soon as
practicable aims to reduce possibility that party
could use ill-founded threat of class action to control
negotiations or possibility that absentees' interests
could be unfairly bound. Fed.Rules Civ.proc.Rule
23(c),28 U.S.C.A.

[7] Federal Civil P¡ocedu¡s Gr171
l70Ak17l

Procedural formalities of certification of class
actions are important even if case appears to be
headed for settlement rather than ,litigation.
Fed.Rules Civ.Proc.Rule 23. 28 U.S.C.A.

[8] Compromise and Settlems¡1 G:"J5
89k55

[8] FederalCivil hocedure €=Þl7t
l70Ak17t

Expanded role of court in class actions relative to
conventional bipolar litigation continues even after
certification; while parties in normal suit do not
ordinarily require judge's approval to settle action,
class action parties do. Fed.Rules Civ.proc.Rule
23(e),28 U.S.C.A.

[9] Compromise and Settlemenr €=e70
89k70

Page 138

Preliminary approval by court of settlement in class
action establishes presumption of fairness of
settlement where court ' f,rnds that negotiations
occurred at arrns length, there was sufficient
discovery, proponents of settlemeil are experienced
in similar litigation, and only small fraction of class
objected. Fed.Rules Civ.Proc.Rule 23(e), Zg
u.s.c.A.

[10] Compromise and Setlemenr €="57
89k57

[10] Compromise and Settlement GÞ70
89k70

Under Girsl¡ test for determining whether proposed
settlement in class action is fair, reasonable, and
adequate, courts look at complexity and duration of
litigation, reaction of class to settlement, stage of
proceedings, risks of establishing liability,
establishing damages, and maintaining class action,
abilify of defendants to withsta¡rd greater judgment,
and range of reasonableness of settlement in light of
best recovery and in light of all attendant risks of
litigation; proponents of settlement bear burden of
proving that factors weigh in favor of approval.
Fed.Rules Civ.Proc.Rule 23(e); 28 U.S.C.A.

[11] Compromise and Settlemenr @71
89k71

Il] Federal Courts @379.1
r708k870.1

Findings required [ô be made by district court in
analyzng fairness of proposed settlement in class
action under Girså test are factual, and will be
upheld on,appeal unless they,are clearly erroneous.
Fed.Rules Civ.Proc.Rule 23(e), 28 U.S.C.A.

[2J Federal Civil Procedure €=16l
1704k161

Provision of Federal Rules of Civil Procedure
governing class actions, which is carefully
constn¡cted scheme intended to protect rights of
absentees and which necessarily relies on active
judicial participation to protect those interests, does
not authorize separate category of class certification
that would permit dilution of or dispense with class
certification criteria. Fed.Rules Civ.Proc.Rule 23,
28 U.S.C.A.
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þl3l Federal Civil Procedu¡s €ã173
l70Akl73

Provision of Federal Rules of Civil Procedure

governing class actions enables court to certify class

if, it complies with its duty to assure that class meets

requisites for certification by making appropriate

findings. Fed.Rules Civ.hoc.Rule 23(d), 28

U.S.C.A.

[14] Federal Civil Procedu¡s æ173
r70Akt73

.Under provision of Federal Rules of Civil Procedure

governing class actions, court retains authority to

redefine or decertify class until entry of final
judgment on merits; this capacity renders all

certif,rcation orders "conditional" until entry of
judgment, Fed.Rules Civ.Proc.Rule 23(cXl), 28

U.S.C.A.

[15] Compromise and Settlement @67
89k67

lt5l Federal Civil Procedure €pl6l
170Ak161

Settlement classes are cognizable in class actions

under Federal Rules of Civil Procedure. Fed.Rules

Civ.Proc.Rule 23, 28 U.S.C.A.

[6] Compromise and Settlement @67
89k67

Courts which use settlement classes in resolution of
proposed class action must make formal finding that

,requisites of rules governing certification of class

have been met; legitimacy of settlement classes

depends upon fidelity to fundaments of rules.

Fed.Rules Civ.Proc.Rul e 23, 28 U.S.C.A.

[17] Constitutional Law GP309(1.5)
92k309( 1.s)

[:17] Federal Civil Procedu¡s ælSl
170Akl6l

Class inquiries into numerosity, commonality,
typicality, and adequacy of representation required
prior to certification of class constitute multipart
attempt to safeguard due process rights of absentees;

thus, ultimate focus in making inquiries falls on

appropriateness of class device to assert and

vindicate class interests. Fed.Rules Civ.Proc.Rule

Page 139

\ z¡(a), 28 u.s.c.A

[18] Compromise and Settlement @67
89k67

Court cannot infer that rights of entire class were
vindicated by settlement in class action \¡/ithout

having assured that commonality and typicality
requirements for certification of class were satisfìed.
Fed.Rules Civ.hoc.Rule 23(a), 28 U.S.C.A.

[19] Compromise and Settlement æ67
89k67

While provisional certification of settlement class to

facilitate settlement discussions is permissible in
class actions, final settlement approval depends on

finding that settlement class met all requisites for
certihcation under rules governing class actions.
Fed. Rules Civ.Proc.Rule 23, 28 U. S. C.A.

[20] Federal Civil Procedu¡s €- 164

170Ak164

[20] Federal Civil Procedure €:=165
170Ak165

Provision of Federal Rules of Civil Procedure
governing class actions is designed to assure that

courts will identify common interests of class

members and evaluate -. n'¿med plaintiff's and

counsel's ability to fairly and adequately protect

class interests. Fed.Rules Civ.Proc.Rule 23, 28

U.S.C.A.

[21] Compromise anfSettlement æ67
89k67

[21] Federal Civil Procedure €-161
170Ak161

Actions in which classes are certified as settlement
classes must meet same requirements for
certification under Federal Rules of Civil Procedure

as litigation classes. Fed.Rules Civ.Proc.Rule 23,

28 U.S.C.A.

[22] Compromise and Settlement @æ59
89k59

[22] Compromise and Settlement @67
89k67

lilhere settlement classes are recognized in
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Yesolution of class action, need of court to arsure \
absence of collusion and aiignment of interests
among parties assumes especially crucial rule,
Fed.Rules Civ.hoc.Rule 23(a), 28 U.S.C.A.

[23] Compromise and Settlement @=6'7
89k67

[23] Federal Courrs €=633
1708k633

Failure of district court to make hndings that
settlement classes in proposed settlement in products
Iiability class action against truck manufacn¡rer
complied with provisions of Federal Rules of Civil
Procedure governing certification of classes
constituted plain error of law and required that
certification of settlement be set aside, even though
use of provisional certification of settlement classes
\¡/as acceptable means of facilitating settlement
negotiations. Fed.Rules Civ.Proc.Rule 23(a, b), 28
U.S.C.A.

[24] Federal Civil Procedure G=182.5
170/'k182.5

Numerosity requirement for certification of class
action,was satisfied in class action brought against
manufacturer of trucks based on alleged defect in
trucks involving fuel tanks where class consisted of
nearly six million truck o\ryners. Fed.Rules -',
Civ. Proc.Rule 23(a), 28 U. S. C. A.

[25] Federal Civil Procedu¡s æ164
170Ak164

Adequacy of representation inquiry in determining
whether proposed class may be certified in class
action has two components intended to assure that
absentees' interests are fully pursued; it considers
whether named plaintiffs' inreresrs are sufficiently
aligned with absentees, and it tests qualifrcations of
counsel to represent class. Fed.Rules Civ.koc.Rule
23(a),28 U.S.C.A.

[26] Compromise and Settlemenr €:=61
89k61

Proposed settlement in class action against truck
manufacturer based on alleged defect in fuel tanks of
trucks, under which owners of trucks would receive
coupon for discount on purchase of new truck from
manufacturer, did not meet adequacy of
representation test for certifìcation of class actions;
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proposed settlement created conflict between
interests of owners of fleets including
manufacturer's trucks and individual owners as fleet
o\¡¡ners would not enjoy benefits of settlement such
as options to transfer coupons and may have been
unable to receive full benefit of discount of coupon.
Fed.Rules Civ.Proc.Rule 23(a), 28 U.S.C.A.

[27] Anorney and Client Qa64
45k64

Beyond their ethical obligations to their clients, class
attomeys, purporting to represent a class, also owe
entire class fiduciary duty once complaint in class
action is filed.

[28] Federal Civil Procedure G=164
170Ak164

Large fee awards to class counsel, standing alone,
do not suffice to show that representation of counsel
in class action was inadequate or unethical, even
though large fees may create impression of ethical
violation since it may appear that counsel has
economic stake in clients' case.

[29] Compromise and Settlement æ61
89k61

Counsel for proposed settlement class in products
liability action against manufacturer of trucks based
on alleged defect in fuel tank of trucks did not
sufficiently pursue interests of class and did not meet
adequacy of representation requirement for
certification of class action where settlement called
for cla5s members io receive coupon the value of
which could only be realized by,purchasing new
truck, counsel received $9.5 million fee for what
was in comparison little work, settlement involved
only noncash relief, and evidence indicated that
settlement and attorney fee were negotiated
simultaneously. Fed. Rules Civ. Proc. Rule Z3(a), 28
u.s.c.A.

[30] Federal Cou¡rs æ813
l70Bk8l3

Approval by district court of proposed sertlement in
class action as fair, reasonaúle, and adequate is
reviewed for abuse of discretion. Fed-Rules
Civ;Proc.Rule 23(e), 28 U.S.C.A.

[31] Compromise and Settlement Q=57
89k57
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[31] Federal Civil P¡ocedure €161
170Akl6l

hovisions of Federal Rules of . Civil 'PTocedure
.governing class actions,impose,on trial judge duty of
.protecting absentees, which is executed by court's

assuring that settl€ment' represents adequate

compensation for release . of class . claims; -where

.coxrt. fails to comply with ,duty, absentees have

action to enjoin : settlement. Fed.Rules

Civ.Proc.Rule 23(e), 28 U. S. C.A.

[32] Compromise and Settlement @57
.89k57

Inquiry by district corrt into adequacy of settlement

,in'class action me¿ìsures value of settlement,itself to

determine whether decision,to settle represents good

value for ,relatively weak case. ,or sell-out of
otherwise. strong,case. Fed.Rules Civ.Proc.Rule
23(e),28 U.S.C.A.

[33] Compromise and Settlement @57
89k57

Under Girsh test for determining whether proposed

settlement in class action is fair and reassnable,
courts: make evahration of whether decision to settle

represents sound decision,from two slightly different
vmtâgÊ: points; couf should.determine range, of
reasonable settlements. .in,, light of .best possible ='"

recovery, and range in light of all attendant risks of
litigation. Fed.Rules Civ.Proc.Rule 23(e), 28

U:S.C.A.

.,[34] Compromise and Settlement @=57
¡89k57

In assessing whether proposed sett¡ement in class

:action is fair, reasonable; and adequater in,cases
primarily seeking monetary relief, present value of
damages plaintiffs would likely recover if successful,
appropriately discounted for,risk of not prevailing,
,should be compared by court analyzing. settlement
with amount of proposed settlement; figure should
generate, range of reasonableness ,within which
district: court approving. or rejecting ,settlement, will
not be set asids. Fed.Rules Civ.P¡oc,Rule 23(e),28
u.s.c,A.

[35] Compromise and Settlement @57
89k57

Primary touchstone of inquiry of court in
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\ determining whether, proposed settlement in class

action is fair, reasonable, and adequate is economic
valuation.of proposed settlement; evaluating,court

:must guard against demanding too large.a settlement
based on its view .of merits of ,litigation; as

settlement ' is compromise and ,yielding of highest
'hopes,.,in rexchange ,for certainty ,and resolution.
Fed.Rules Civ,Proc.Rule 23(e), 28 U,S.C;4.

[36] Compromise and Settlement Þ61
89k61

District court erred in determining that proposed
class settlement in products liability âction.against

.manufacturer of trucks based .on: alleged defect, in
.truck,ñ¡el tank, in which,class members ,would
¡eceive coupons for $1,000 purchase'of ,new 'truck
"from manufacturer, was fair, .adequate, ,and

reasonable; case ,wâs settled too quickly with ,too

little development on meritsr,certificates, may have

been worth, signif,rcantly less , than $1,98 billion 'to

$2.18,billisn total value estimate, class members
would in some cases be unable to use certif¡cates,
and relief granted.did not address alleged: safety..

defect that formed basis of action. Fed;Rules
Civ.Proc.Rule 23(e), 28 U.S.C.A.

[37] Compromise and Settlement.€-5r
'. 89k57

One sign that proposed class settlement, may not,be
fair, precluding'certification of class and settlement
approval by district court, is that ssme segments,of

'class are.treated differently from others. Fed.Rules
Civ.P¡oc.Rule 23(e), 28 U,S,C.A.

[38] Compromise and Settlement ç56.1
89k56. I

Decision to settle that occurs at too incipient a stage

of proceedings weighs against approval by court of
settlement in class action. Fed.Rules Civ.P¡oc.Rule
23(e),28 U.S.C.A.

[39] Compromise.and Settlement €=61
89k61

[39] Gompromise and Settlement @79
89k70

District court abused . its discretion in summarily
dismissing testimony of former engineer for truck
manufacturer that manufacturer could have
implemented retrofit to correct defect involving fuel
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Itanks in trucks but did not and in determining that 'l
settlement in which class members received only
coupons for discounts on purchase of new truck in
products liability action against truck manufacrurer
had appropriate value relative to relief requested and
was fair, adequate, and reasonable; testimony of
engineer might have been important had case
proceeded to trial. Fed.Rules Civ.hoc.Rule 23(e),
28 U.S.C.A.

[40] Compromise and Settlement @61
89k61

Factor of complexity of suit weighed in favor of
approval of proposed class settlement in products
Iiability action against truck manufacturer based on
alleged defect in truck fuel rank where trial would
have involved complex web of state and federal
warranty, tort, and consumer protection claims even
if class had been subdivided, discovery would have
to have been conducted into background of six
million trucks owned by class members, and
manufacturer would undoubtedly have contested
action at every step, leading to plethora of pretrial
motions. Fed.Rules Civ.Proc.Rule 23(e), ZB
U.S.C.A.

[41] Compromise and Settlemenr @53
89k58

In measuring class' own reaction to proposed-:.
settlement's terms for purposes of determining
whether proposed settlement in class action is fair,
adequate, and reasonable, court looks to number and
vociferousness of objecting class members.
Fed.Rules Civ.Proc.Rule 23(e), 28 U.S.C.A.

[42] Compromise and Seulemenr @=59
89ks8

District court abused its discretion in determining
that reaction of class members weighed in favor of
approval of proposed class settlement in products
liability action against truck manufacturer in which
class members would receive coupon for discount on
purchase of new truck where poll of members
indicated that 63% definitely or probably would nor
use coupon, seemingly low number of objectors
included some fleet owners owning as many as 1,000
trucks, and those who objected did so vigorously,
even though only 6,450 members objected out of
class of approximately 5.7 million. Fed.Rules
Civ.Proc.Rule 23(e), 28 U.S.C.A.
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[43] Compromise and Sertlement €=56.I
89k56.1

Stage-oÊproceedings facet of Girsh test for approval
of proposed settlement in class action captures
degree of case development that case counsel have
accomplished prior to settlement; through this lens,
courts can determine whether counsel had adequate
appreciation of merits of case before negoriating.
Fed.Rules Civ.Proc.Rule 23(e), 28 U.S.C.A.

[44] Compromise and Senlemenr Q=57
89k57

In considering stage of proceedings at which
settlement was reached for determining under Girså
test whether proposed settlement in class action is
fair, adequate, and reasonable, it is more appropriate
to measure stage by reference to comrnencement of
proceedings either in class action at issue or in some
related proceeding. Fed,Rules Civ.Proc.Rule 23(e),
28 U.S.C.A.

[45] Compromise and Settlement æ61
89k61

District court clearly erred in finding that stage of
praceedings at which settlement was reached in
proposed class action against truck manufacturer
based on alleged defect in truck fuel tank weighed in
favor of approval of settlement where approximately
four months elapsed from filing of consolidated
complaint to reaching of settlement of agreement,
nothing in record indicated that class counsel had
conducted significanr discovery or investigation
relative to merits of.case, and no determination had
been made by court that proper class existed.
Fed.Rules Civ.Proc.Rule 23(e), 28 U.S.C.A.

[46] Compromise and Senlemenr €:56.I
89k56. I

In cases where there has been no determination by
district court that proper class exists, mere fact that
settlement negotiations transpired does not tend to
prove that class' interests were pursued, as will
support approval of proposed class settlement under
Girsl¡ based on consideration of stãge of proceedings
at which settlement is reached. Fed.Rules
Civ. Proc.Rule 23(e), 28 U. S.C.A.

[47] Compromise and Serrlement @-56.1
89k56. I
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By evaluating risks of establishing liability in i'\
determining under, Girsh test whether to approve

proposed settlement ,,in 'class action,, court can

examine what potential rewards, qr downside, of
litigation might have been had class,counsel elected

to litigate claims ¡ather than settle them. Fed.Rules

Civ. Proc.Rule 23(e), 28 U.S. C.A.

[48] Compromise and Settlement €61
89k61

District court abused its discretion in failing to
distinguish between groups of plaintiffs that did and

those that did not . confront difficult state ,law
defenses in establishing liability against truck
manufacfurer in determining under Girsl¡ test that

¡isks of esdblishing liability weighed in favor of
approviíg proposed class settlement in ,products
nalinty ãction 

-against 
truck mariufacfurer based on

alleged fuel tank, defect in trucks where class of
plaintiffs included residents of all states and

numbered approximately 5.7 million.,:,Fed.Rules
Civ. Proc. Rule 23(e), 28 U.S.C. A.

[49] Comprornise and Settlement ¿F6l
89k61

District court erred in ltnding that risks of proving
damages .werq so great that they strongly falored
approval under Gírsh test of proposed class

settlement .in products liability action against
manufacturer of trucks based on alleged fuel,.tank
defect where determination by court that class

members could not adequately prove diminished
value of vehicles was based solely on "blue book"
value of vehicles and court refused to corlsider
'alternative measure$ that appeared to provide
concrete and substantial darrlage f,rgures. Fed.Rules
Civ.Proc.Rule 23(b), 28 U.S.C.A.

[50] Federal Civil kocedurs €::?161
l70Akl61

V-alue of class action,depends largely on certification
of class because, not only does aggregation of claims

enlarge value of suit, but ,often .combination of
individual cases also pools litigation resources and

may facilitate proof on merits; thus, prospects for
obtaining certifìcation have great impact on range of
recovery one can expect to obtain from action.
Fed.Rules Civ.hoc.Rule 23(b), 28 U.S.C.A.

[51] Federal Civil hocedure €-164
17OAktæ
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[51], Federal'Civil Procedure @.165
170Ak165

Rules governing class actions does not require that
class members share every factual and legal
predicate to meet commonality and typicality
standa¡ds; ,, tEcause separate proceedings can if
necess4¡y.be,held on individualized issues such as

damages.or reliance, individualized questions do not
ordinarily .preclude .use of .class action device.
Fed.Rules Civ.Proc.Rule 23(a), 28 U. S.C.A.

[52] Federal Civil Proced\Ì¡s æ2737.4
fi0x1a737.4

"Lodesta¡ method" calculates award of altorney fees

to.counsel in,class action by multiplying.number of
hours expended by.some hourly rate appropriate for
region and experience of la¡yer.

[53] Federal Civil P¡ocedvre,Q42737 .4
170A1'2737.4

I'Percentage of'.recovery method" for determining
awa¡d of attor¡ey fees to counsel in class action
resembles contingent fee in that it awards counsel
variable percentage of, amount recovered,,for class.

[54] Federal Civil Procedwe æ2731.13
n0*a737.13 -

Thorough judicial review of attorney fee applications
is required in,all class action settlements., Fed,Rules
Civ.P¡oc.Rule 23, 28 LI.S.e ,4.

,l;.-.

[55] .Auorney and Client @Þ155 '

45k155

'lCommon fund doctrine" .provides that private
plaintiff, or plaintiffts, :'attorney, whose efforts
create, discover, increase, or preserve fund to which
others also have claim, is entitled,,to recover from
fund costs of his,litigation, ;including attorney fees.

[56] Federal Civil Procedure Q=2737.4
t70Ata737,4

'; /'
Lodestar and percentage of recovery methods for
determining amount of ..attorney . fees . each have

distinct atuibutes suiting them to particular types of
cases; ordinarily. court,making or approving fee

award should determine what sort of action court is
adjudicating and then primarily rely on
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torresponding method of awarding fees, although '\
there is advantage to using alternative method to
double-check fee.

[57] Federat Civil Procedurc æ2737.4
1704k2737.4

Lodestar method, which uses number of hours
reasonably expended as its starting point, is
generally used as appropriate method of determining
attorney fee in statutory fee shifting cases.

[58] Attorney and Client @a155
45k155

Percentage of recovery method of calculating
attorney fee award is used in common fund cases, on
theory that class would be unjustly enriched if ir did
not compensate counsel responsible for generating
valuable fi,md bestowed on class.

[59] Federal Civil Procedu¡e @/737.13
170AtA737.13

District court erred in applying multiplier to lodestar
amount in determining award of attorney fees undei
lodestar method in approving proposed class
settlement in products liability action.

[60] Anorney and Client æ155
45k155

In common fund cases, district judge can award
attorney fees as percentage of fund recovered.
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À
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I. Summary

ÀPPROVAI OF THE ATTORNEYS'

OTHER ISSUES,. CONCLUSION

81- 8

I 1_9

823

th¡eshold and most important issue concerns the
propriety and prerequisites of settlement classes.
The settlement class device is not mentioned in the
class action rule, Federal Rule of Civil Procedure 23
. IFNII Rather *778 it is a judicially crafted
procedure. Usually, the request for a settlement
class is presented ro rhe courr by both plaintiff(s) and
defendant(s); having provisionally settled the case
before seeking certification, the parties move for
simultaneous class ceÍifrcation and settlement
approval. Because this process is removed from the
normal, adversarial, litigation mode, the class is
certified for settlement purposes only, not for
litigation. Sometimes, as here, the parties reach a
settlement while the case is in litigation posture, only
then moving the coun, with the defendants'
stipulation as to the class's compliance with the Rule
23 requisites, for class certification and settlement
approval. In any event, the court disseminates
notice of the proposed settlement and fairness
hearing at the same tirqe it notifies class members of
the pendency of class action derermination. Only
when the settlement is about to be. finally approved
does the court formally certify the class, thus
binding the inrerests of its members by the
settlement.

FNl. Rule 23 provides, in peninent part:
(a) Prerequisites to a Class Action. One or more
members of a class may sue or be sued as
representative parties on behalf of all only if (l)
the class is so numerous that joinder of all
members is impracticable, (2) there are questions
of law or fact common to the class, (3) the claims
or defenses of the represenutive panies are typical
of the claims or defenses of the class, and (4) rhe

representative parties will fairly and adequately
protect the interests of rhe class. lål C/ass
Actions Maintainable, An action may be
maintained as a class action if the prerequisites of
subdivision (a) are sarisfied, and in addition:
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\E. Rísks of Establ-ishing Liability . j Àr..
F. Risks of Establishing Damages
c. Risks of Maintaining Class StaÈus
H. Ability to Withstand creater Judgment

814
816
8t7
8l_ 8

VII,

VTÏI.

FEE AWÀRD

OPINION OF THE COURT

BECKER, Circuit Judge

This is an appeal from an order of the District Court
for the Eastem District of Pennsylvania approving
the settlement of a large class action following its
certification of a so-called settlement class.
Numerous objectors challenge the fairness and
reasonableness of the settlement. The objectors also
challenge: (l) tire district court's failure to certify
the class formally; (2) its denial of discovery
concerning the settlement negotiations; (3) the
adequacy of the notice as it pertained to the fee
request; and (4) the court's approval of the
attorneys' fee agreement between the defendants and
the attorneys for the class, which the class notice did - .

not fully disclose, thereby (allegedty) depriving the
class of the practical oppornrnity to object to rhe
proposed fee award at the fairness hearing.

The class members are purchasers, over a 15 year
period, of mid- and full- sized General Motors pick-
up trucks with model C, K, R, or V chassis, which,
it was subsequently determined, may have had a
design defect in their location of the fuel tank.
Objectors claim that the side-saddle tanks rendered
the trucks especially vulnerable to fuel fires in side
collisions. Many of the class members are
individual owners (i.e., own a single truck), while
others are "fleet owners," who own a number of
trucks. Many of the fleet owners are governmental
agencies. As will become apparent, the negotiated
settlement treats fleet owners quite differently from
individual owners, a fact with serious implications
for the fairness of the settlement and the adequacy of
representation of the class.

While all the issues we have mentioned are
significant (except for the discovery issue), the
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The first Manual for , Complex . Litigation

[hereinafter MCL] stron€ly disapproved of
settlement classes. Nevertlieless, couÍs have

increasingly usêd the device in recent years, and

subsequent manuals (MCL 2d and MCL 3d (in
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'\ draft)) have rèlented, endorsing settlement classes

under carefully controlled circumstances,: "but
continuing to wãrn of,the potential for abuse, This

i¡creased use of settlement .'classes has proven

extremely valuable for disposing of major and

'complex'national and internatisnal, class actions in a
variety of-substantive areas ranging from toxic torts

(Agent Orange).and medical"devices (Dalkon Shield,

breast implant), to" antitrust:-'câs€s::(the. beef or
cardboard container industries). ' But their use'has

not been; problem-free, provoking: a'barrage of
'criticism .that. the device is a vehicle for collusive
settlements that primadly serve the interests, of
defendants--by granting,exp¿utsive protection from
law suits-.and of plaintiffs','counsel--by' generating

large.,fees,gladly paid by, defendants. as a quid:pro
quo for ,frnally disposing',of many troublesome

claims. :

After reflection upon these concerns, we conclude

that Rule 23,permits courts to achieve.the significant
benefits created by settlement classes:,so long as

these cou¡ts abide by all of'the' fr¡ndaments of the

Rule,-senlement classes'must satisfy'the Rule 23(a) .

requirements of ' numerosity; commonality,
typicality, and adequacy of representation, as well. as

the relevant 23(b) requirements,' usually'.(as in this

case) the (bX3)' ,superiority,'and ; prêdominance

" standards. We also hold that,settlement'class status

(on,which settlement: approval,,depends) should :not

,be: sustained unless' the-record establishes, 'by
findings of the district judge''lhat'the same requisites

of:the Rule are satisfied. Additionally, we hold that

a finding that the settlement rvas fair and reasonable

does not serve as a sumogate for the class findings,
and, also that there Ís,no lower standard,,for the

certification of settlement classes than there is for
litigation classes. But so long:as the four

requirements of 23(a) and the appropriate

requirement(s) of 23(b) :âf€ ,rl€t, a court may

legitimately certify the class under the Rule'

In this case the district judge made no Rule 23

findings, and significant questions remain as to

whether the class could,have'met,the requisites of
the rule had the district court applied them.

hincipally at issue,is adequacy of representation'

In,particular, the objectors contend:that,there is a

conflict between the positions of individual owners

on the one,hand and fleet owners,on the other hand'

The disparity in settlement benefits enjoyed by these

different groups, objectors argue, creates an intra-

class conflict that precludes the finding of,adequacy
of representation required by the rule. Moreover,

(l) the 
.prosecution of separate actions by'or ''

against individual members of the class would

,create a risk of
(A) inconsìstent .or .varying adjudications with
respect to individual members of the class which

would esøblish incompatible standards of conduct

for the partY oPPosing the élass, or
(B) adjudications with respect to individual

members of ther class which would as a practical

matter'É, dispositive of"the interests of the 'other
members not , parties r to the 'adjudications or

subsøntially impair or impede their abiliry to

protect their interess; or
(2) the parry opposing the class has acted or

¡eft¡sed to act on gfound$ generally applicable to

.the. class, thereby making appropriate.,final
injunctive relief or conesponding declaratory

relief with respect to the class as a whole; or

(3) the court finds that the questions of law or fact

comnion to the members of the class predoniinate

over any queitions affecting only -iñdividual

members, and that a class actiÖn is superior to
other available methods for the fair and efficient

.adjudication'of the controversy. The maneis

per{inent,to,the findings 'include; (A) the

interest of members 'of the class : in
individually controlling the prosecution or

defense of separate actions; (B) the extent

and nafure of 'any litigation concerning, the
: controversy r.,already'',comrnenced,by or

against members of the class; (C) the

desirabiliry or : undesirability of concentrating

the litigation of the claims in the particular

forum; :(D) the difficulties likely to'.be
encouitered in the management .of. a class

action. (c),Determinarton by' Order,Whether Class

Action to be Maintained; Notice; Judgment;

Actions Conducted Partialty as Class Actians' .''

,(l) As soon as practicable after the

commencement of an action brought as..a .qlass

action, thq court shall dete¡mine þy order,whether

it is to be so maintained, An order under this

subdivision may be conditional, and may be

altered or amended before the ilecision on the

merits.,..
(e) Dßmissal or Compromise. A class aition

shall not be dismissed.or compromised without the

approval of the court, and notice of the proposed

dismissal or compromise shall be given to all

members of the class in such.manner as the çourt

directs.
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Ithey submit, the large number of different defenses.'\
available under the laws of the several states
i¡volved also creates a potentially serious
commonality and fypicality problem.

events, the disrrict court did not properly evaluate
the differential impact of the settlement on individual
fleet owners, and should determine on remand
whether the conflicts among class members are so
great as to preclude certif¡cation (or at least
sufficient to require the creation of sub-classes).
The district court should also focus on the
commonality and typicality problems, to determine
whether the national scope of the class litigation and
the plethora of defenses available in different
jurisdictions prevent these requirements from being
met.

For the reasons that follow at some length, we
conclude that, although settlement classes are valid
generally, this seÍlement class was not
c€ftified¡-,'.'.,..

not faii rnore ,W€
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recall. [FN3]

FN2. The class includes both mid-and full-size
trucks with chassis model fypes C, K, R, or V.

FN3. See note 5 infra.

On November 5, 1992, plaintiffs in one acrion
sought to enjoin allegedly misleading
communications to putative class members and filed
an application for expedited discovery. On
November 8 and 9, 1992, GM filed notices of
removal of this and other state court actions, and a
motion with the Judicial panel on Multidistrict
Litigation ('!MDL Panel") to transfer and consolidate
all actions for pretrial purposes under 2g U.S.C. $
1407 (1993). The MDL panet rransferred all
related actions to the District Court for the Eastern
District of Pe-nnsylvania on February 26, lgg3.
Ultimately, dozens of actions were filed in various
courts throughout the United States on behalf of
consumer classes; the federal cases were dismissed,
remanded to state court, or transferred to the Eastern
District of Pennsylvania.

On March 5, 1993, pursuant to an order of the
(transferee) District Court, plaintiffs filed a
Consolidated Amended Class Action Complainr
seeking equitable relief and damages that
consolidated all of the actions under the MDL
caption and listed neafly 300 represenrative
plaintiffs, including both individual and fleet owners.
The Complaint alleged violations of two federal
statutes, the Magnuson-Moss Act and the Lanham
Trademark Act; a -variety of common law and
statutory claims, inðluding negligence, fraud, breach
of written and implied urarranty; and violations of
various state consumer protection statutes. The
complaint sought, inter alia, an order remedying the
alleged abnormally high incidence of fuel-fed f,rres
following side-impact collisions by requiring GM to
recall the trucks or pay for their repair. GM
answered this complaint, denying all substantive
allegations and raising numerous affirmative
defenses.

Also on March 5, 1993, plaintiffs filed a
consolidated motion for ,frationwide class
certificåtion. The courr set July 19, 1993, the
hearing date on this motion. On March 30, 1993,
GM moved to sray this lirigation pending*7g0 the
outcome of the NHTSA investigation, initiated in
December 1992. This motion was denied on June
4, 1993. Pursuant to a scheduling order issued by

the district courr abused its discretion in determining
that it was, primarily because the district court erreã
in accepting plaintiffs' uueasonably high estimate of
the settlement's worth, in over-estimating the risk of
maintaining class starus and of establishing liability
and damages, and in misinterpreting the reiaction of- .,

the class. Finally, although our disposition of the
foregoing issues makes it unnecessary for us to pass
on the approval of the attorneys' fees, we clarify the
governing standards for these fee awa¡ds to guide
the district court on ¡emand. We therefore reverse
the challenged order of the district court and rema¡d
for further proceedings.

I. FACTS, PROCEDURAL HISTORY, AND
STANDARD OF REVIEW

A. General Background

Between 1973 utd 1987, General Motors sold over
6.3 million C/K pickup trucks with side-mounred
fuel tanks. [FN2] In late October 1992, after the
public announcement of previously undisclosed
information regarding the safety of the fuel rank
placement in GM pickups, consumer class action
lawsuits were filed in several jurisdictions. The
National Highway Traffic Safety Administrarion
("NHTSA') commenced an investigation of the
alleged defects relating to side-impact fires on these
trucks, and consumer advocacy groups sought a
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,,tÌle courf, discovery during ,the, spring of 1993

,focused, on,class cefification issues. During,this
discovery, GM produced more than 100,000 pages

. of documents from prior C/K:. piekup , ,Product

liability lawsuits and GM's responses Io'NHTSA
,information.requests. Plaintiffs :also hadraccess to

the depositions and trial ,testimony in other ,cases

involving the fuel tank design of 'ClK pickups,

including the jury trial,,in Moseley. v. G-M, .No'
9O.y-6276, (Fulton County, , Ga'). , Plaintiffs
consulted with their own experts to evaluater,this

,information. In addition; depositions'were taken of
some GM,personnel and.,certain.named plaintiffs.
Discovery on the merits of the case had been

postpgned until aunrmn 1993: Nothing in thç record

indicates that, as of the spring of ;1993, counsel had

idenlified expert witnesses.for trial or deposed GM's
engineering experts.

In the midst of these proceedings, the parties began

explo¡.ing a possible settlement of the 'liligation.
These discussions intensifìed in J-une-1993, at,which
time face-to-face and telephonic meetings, both

,,;befween the'parties and among piaintiffs' .counsel,

,took place on virnrally a daily,'basis. On July'l9;.
1993,'the p:rties reached :a,settlement in principle,'

.reduced thg. te¡rns ,to writing, ,,and informed',the

, district court, [FN4] For.'pu¡poses of settlement

only, , ¿¡¡¿ , *ithout ' prejudice . 1o . GM's substarttial

opposition, to class certification, the named ?êrries
agreed to'the cegification of a settlement class of.C/ - -.

K,pickup owners, described below. , : :

FN4. GM reached a subsEnrially identical

agreement with counsel representing,.a class,of C/

,.,.., .K, p¡ckup truck purchasers who are Texas

"-,..' residents in Dollar v. General Motors, No.
92-1089 (7lst Judicial District, Marshall, Tex.).
That settlement was appròved in November 1993,

.but 
was ovem¡rned on appeal on June 22, 1994.

' * '''" "See Btoyed v.'General Motors'Cofp., 881 S:ril.2d
422' (Tex,Ct.App. 1 994), discussed' infra'at Parl

VI;I. The Texas Supreme Coun' granted GM's
Application for Writ of Error on Februa¡y 16,

..,..,,.,.,,L995 and set the case for oral argument on March

..21; 1995.

B. The Senlemeil Agreemqnt

In general terms, the settlement agreement provides

for members of the settlement class !o .¡eceive

$1,000 coupons redeemable toward the purchase of
any new GMC Truck or Chevrolet light duty truck.
Settlement certificates are transferable with the

vehicle. They are redeemable by the then current

\ owner,of the. 1973-86 C/K ar¡d 1987.91 R/V light
duty pickup trucks or'chassis cabs at,any authorized

Chevrolet o¡ GMC Truckldealer for a fifteen month
period. Settlement class members do not have to

trade in their current vehicle to use the certificate,
and the cefificates can be used in conjunction with
GM and GMAC incentive programs,

'The class members can freely transfer the cerlificate
to an immediate family member who resides'with the

class member. Class members can also trámfer the

SfOOO 
"eni¡"ate 

; ; f"-ilv .r*¡er who doeslnot
reside'with tlle òlass member by designating'the
transferee family member within sixry days,'turìrring
from the date that GM mailed notice of the proposed

settlement. Additionally, the $1000 certificáte can

be transferred with the iitte to the settleniÈiii::class
vehicle, that is,'to a third parfy who purchasei: the

class memberis vehidle.

In lieu of a $1,000 certil¡cate, and without
transferring title to'the settlement class'véhiclé, a

class member may instead request that a

nontransferable $500 certificate (counterintuitively
known as the "transfer certificate") be issued to any

third pa4y'except a GMC'dealei or its affiliates.
This $500 ceriificate is redeemable with the

purchase of a néw C or K series GMC or Chevrolet
fifl.size pickup truck or its replacement model. The

$500 cénificate caúnot be used in Cónjunction with
any GMC or GMAC marketing incentive, must be

used on the more expènsive full size models; and is
subject to lhe same fifteen-month redemption period
as the $1,00Ó certificatés. ' The class member must

make a notarized request to GM,'and GM will mail
the $500 certificate ið the transferee within l4'days
of its receipt of the request for transfer.

Under the terms of the agreement, fhe approval of
ttre sèttlemedt and corresponding entry 'df hnal
judgment would have no' effect *781 upon any

accrued or future claims for personal injury or
death, nor would it affect the rights of settlement

class members to participate in any furure remedial
actioli'lhat might be required under the National
Traffic and Motor Safety Act of 1966, 15 U.S.C. $$

l38l et seq. (1995). [FN5]

FN5. After oral argument in this case, United

States Transportation Secretary Federico Pena
. ánnounced that NHTSA had senled the proceeding

involving the C/K trucks at issue here without
ordering a recall, finding an acceptable retrofit, or
giving any compensation to the truck owners. The
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senlement provided that GM would contribute $51'"\
million to general safety programs unrelated to the
trucks' alleged problems. .See Statement by
Secretary Federico Pena on Dec. 2, 1994,
Settlement Regarding DOT Investigation of
General Motors C/K Pickup Trucks.

The settlement agreement before us also provides
that plaintiffs' counsel would apply to the district
court for an av/ard of reasonable attorneys' fees and
reimbursement of expenses, both to be paid by GM.
GM reserved the right to object to any fees or
expenses it deemed to be excessive and to appeal any
amount awarded by the court over its objection.
Plaintiffs' counsel hled their fee applications on or
about September 15, 1993; the fee applications
remained in the files of the clerk of the district court
where class members could theoretically review
them, but no information about attorneys' iees other
than the fact that a fee application would be made
was included in the class notice. GM did not file
any formal objections to the fee applications.

C. Approval of the Settlement and Fees

The district court reviewed the substantive terms of
the settlement on July 12, 1993 and made the
preliminary determination, in Pretrial Order No. 7,
entered July 20, 1993, that the proposed settlement
appeared reasonable. Also in Pretrial Order No. 7,
the court ."provisionally" certified the class of GM-_
truck owners as a settlement class (i.e., for
settlement purposes only) pursuanr to Rule 23(bX3);
however, the court did not make findings that the
requisites of Rule 23(a) or 23(b) were sarisfied.
The court approved the form of and dissemination to
putative class members of the combined notice of the
pendency of the action and the proposed settlement
pursuant to Rules 23(c)(2) and 23(e). The class
definition included all persons and entities who
purchased in the United States (except for residents
of the State of Texas) and were owners as of July
19, 1993 of (l) a 1973-1986 model year General
Motors full-size pickup truck or chassis cab of the
"C" or "K" series; or (2) a 1987-1991 model year
General Motors full-size pickup truck or chassis cab
of ,the "R" or "V" series. On August Z0 and 21,
1993, GM mailed the notice ro all registered owners
of class vehicles (inctuding nearly 5.7 million
vehicles), and it published rhe full texr of the norice
in USA Today and The Philadelphia Inquirer on
August 27, 1993.

In response to the notice, over 5,200 truck owners
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elected to opt out of the class, and approximately
6,500 truck owners (a number which includes fleer
owners who own as many as 1,000 vehicles each)
objected to the settlement. The objectors' filings
contained many overlapping claims. The recurring
contentions were tïat: (1) the settlement does
nothing to fix the trucks; (2) even with the $1,000
coupon, many owners would be unable to purchase a
new truck given their high cost (wittr list prices from
$11,000 to $33,000); (3) srate and local goveÍrmenr
fleet owners would not be able to redeem all of their
certificates (by buying new vehicles) within the short
redemption period (fifteen months), and they might
be further restricted from using the coupons by
competitive bidding procurement rules; and (4) GM
and class counsel colluded in a manner that
compromised the interests of the class and that
would preclude a finding of adequate representation.
GM rejoined with voluminous material emphasizing
the substa¡ltial risks plaintiffs faced not onty in
maintaining class treatment but also in establishing
liability and damages.

A settlement fairness hearing was held on October
26, 1993 during which the objecrors who submitted
written briefs were permitted to speak. The district
court approved the settlement in a Memorandum and
Order dated December 16, 1993. In re General
Motors Corp., 846 F.Supp. 330 (E.D.pa.t993). In
that order, the court confirmed its Pretrial Order
No. 7, which had provisionally certified the
settlement class. Although the court still made no
*782 findings that the requisites of Rules 23(a) and
(b) were met, it did set forrh findings of fact and
conclusions of law to justify its approval of the
sett¡ement as fair, rãasonable and adequate based on
the nine-factor test established in Girsh v. Jepson,
52t F.2d 153 (3d Cir.l975).

The court found that the total economic value of the
settlement was "between $1.98 billion and $2.18
billion." U6 F.Supp. at336. Against rhe prospect
of settlement, the court weighed each of the nine
Girsl¡ factors. It concluded that "the complexity,
expense and likely duration of the litigation would be
mammotti. " Id. at 334. Although the settlement was
reached at an early stage of the litigation, just four
months after the consolidated corhplaint was filed,
the court found that this did nor weigh against the
settlement because the court believed that the parties
had access to "extensive discovery on the same
issues of product defect that was previously
conducted in the various personal injury actions that
have been litigated throughout the country." /d.

Copr. @ West 2001 No Claim to Orig. U.S. Govr. Works

16di-000821



5s F.3d 768
(Cite as: 55 F.3d 768, *782)

The district court also found that the reaction of '\
class members to the proposed settlement supported

approval citing "the,infinitesimal number of truck

owners who have :either objected to or'sought
exclusion from the settlemenf." Id.

,Noting the divided 'results of the personal-injury
jury trials arrd the numerous defenses''GM could

raise; rthe court ,found that !'a 'substantial'risk'in
establishing liabilityr','weighed in favor of approval.

Id. at 336. Similarly, the court found that "[p]erhaps

the greatest weakness in the plaintifß' case'is the

lack of,proof of economic damages. " ,/d.. The court

also addressed the objection that the settlement did

not,provide for a ¡ecall or a "f,ix;" explaining that

"no,objector that,complains that the senlement fails

to ¡etrofit the alleged:dçfect'has been able to'come
.forth with a practical:and safe modification for the

,trucks that.has been designed' evaluated and'tested."
Id. at 342.

On December 20, 1993, four days after approving
the settlement, the district court also approved the

class counselis request for attorneys"'fees .in the

amount of $9.5 million. Although the court did not

believe at that time that it needed to review that fee \

award,¡ to which,GM.had agreed; it subsequently, on

February,,2, .1994, ,issue¿ ¿¡ I'amplified orderl'
evaluating the award,in. greater detail;,'The'court
determined that the fee request was reasonable'under

both a lodestar analysis and the perceittage-of- -.',

recovery method (se¿. Part Yll inlra ).

D,. The NHTSA Investigation

While this case was under submission to this court,

the NHTSA investigãtion continued.'Over.:the
objections of, some of'.NHTSA's en€ineers, who,had
dete¡mined that the trucks complied with relevant
safety.standards, on October 17, 1994,'Secretâry,sf
Transportation Federico Pena announced the

agency's finding that the trucks contained a safety

dãfeci creating an.increased and unreasonable risk'of
side-impact frres. The determination,was based,on

the allegedly enhanced risk, of side'impact fires
relative to Ford pickups that resulted from'GM's
placement of.the,fuel.,tanks outside the frame rails,-GM 

.t 
"ll.nged 

the propriety of the public meeting

NHTSA planned.to hold and NHTSA's authority:to
order a recall of vehicles that met all relevant safety

standards. On December 2, 1994, Secretary Pena

announced the .settlement of the C/K pickup

investigation wherein GM contributed over $51

million for a variety of safety programs uruelated to
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r:the pickups, and admitted no liability.'[FN6]

FN6. Se¿ notes supra.

E. Standard of Review

[] Each of the'issues presented here is reviewable

for abuse of discretion; See'Bryan v:::Fittiburgh
Plate Glass Co., 494 F.zd 799 (3d Cir.), c¿¡r.

denied,419 U,S. 900, 95 S¡Ct.,184, 42L,F,d.2d746
(1974) (approval of proposed class action

,settlement); In re School Asbestos Litig.;:921 F.2d
'1338, 1341, (3d Cir.1990); .cert. ,denied, 499 U.S.
976, lll,S.Ct. 1623, 113 L.Ed.2d 720 (1991) (class

certification); Lindy Bros. PviØs75,,'lnc. v.

American Radiator &,. Standard Sanitary'Corp., 540

F.zd 102, 115 (3d Cir.l976) {award of reasonable

attorneyrs fees); Marroquin- Manriquez v. INS,'699
F.2d 129, .1 34 (3d Cir¡ 1983), ce n.,deni ed, 467:U.'S.

1259, lM t783 S;Ct. 3553; 82 L.Ed,2d 855 (1984)
(scope of discovery). An appellate court may. find
an abuse of discretion,wherer,the t'district court's
decision rests.upon a :clearly.erroneous finding of
fact,,an:,errant conclusion of 'law olan improper.
application of law to fact.f' InlemaÍional'Unian,
'UAW v. Mack,Trucks, Inc,, 820'F;2d 9l' 95 (3d

Cir.1987),, cen. denied, 499 U.S. 921, lll'S:Ct.
l3l3 ; ll3 L,Ed,Zd 246 (1991) . A, finding,of fact is

clearly t¡¡g¡sg¡g,when, : ¿l¡touth: {here. is' evidence

to support rit¡ 'the reviewing court; lbased on the

entire, evidence,, concludes-with frrm conviction, that

a,mistake has been'made, Oberti,v,',,Board. of Ed. of
Borough of Clementon Sch. Dist., 995 F.2d'12M,
t220 (3d Cir.1993).

II. ANATOMY OF THE CLASS CLAIMS
':

.The consolidated,class::complaint hled on behalf of
the nationwide class :of GM truck ,owners' (except

those from Texas) alleged violations of the

Magnuson-Moss Warranty Act, 15 .U.S.C;A. $

2310(dXl) (1995); and the Lanham Act, l5
U.S.C.A.. $ 1125(a),(1995); and a variety of state

common law and:statülory claims, including strict
liability,in tort for selling a dangerously dêfective

product; negligent design; negligent

misrepresentation; fraud (based'on defendants'

alleged course. of conduct in.."the advenising,
promotion, and sale of the GM pickups intentionally
concealing material facts about a dangerous latent

defect); breach of warranty, inOluding *t¡11s¡ (from
vehicle warranties), express (from public

representations by GM), implied (warranties of
merchantability)'and statutory warranties; and
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lfinally violations of various state coorum.r',''\
protection statutes. The case did not involve any
pickup trucks that had acrually experienced fuel tank
fires caused by side- impact collisions. Moreover,
personal injury or death claims were expressly
omitted from the complaint as well as from the
settlement--class members remain free to pursue
such claims if any should accrue.

The aggregated treaünent of these claims was
potentially complicated by the differences in
underlying facts. The trucks at issue had nineteen
different fuel tank sysrems; proof might thus be
required for each design on relevant issues.
Furthermore, unlike the federal securities laws
where there is a presumption of reliance on a
material misrepresentation, see Basic v. Levinson,
485 U.S. 224, 108 S.Cr. 978, 99 L.Ed'Zd lg4
(1988), plaintiffs would likely have had ro prove
individual reliance on the altegedly misleading
materials under the various state laws applicable to
most of these claims. More fundamentally, the
complaint itself invoked state laws that implicated
different legal standards on, for example, the
warranty claims (the laws contain various privity
requirements or the need for an allegedly defective
product to fail in service before a warranty claim can
be sustained), negligent misrepresentation,
negligence, and strict products liability. The state
laws implicared by rhe filing of the nationwide class
action also differed on such issues as statutes of -
limitations; whether pickup trucks a¡e "consumer
products;" the application of durational limits on
implied warranties; the requirement of reliance to
recover for fraud, misrepresentation, and warranty
claims; whether intent is a required element of
negligent misrepresentation claims; whether
comparative fault is a defense; and the relevant test
for plaintiffs' design defect claims.

III. Rule 23--Relevant Fundamental principles

[2] Before turning to the precise questions at issue
on this appeal, it is important that we consider the
several basic purposes served by class actions in our
contemporary, complex litigation-laden legal system.
One of the paramount values in this system is
efficiency. Class certification enables courrs ro
treat common claims together, obviating the need for
repeated adjudications of the same issues. See I
HERBERT NEWBERG &. ALBA CONTE,
NEWBERG ON CLASS ACTTONS $ 1.06 (3d
Ed.1992); General Tel. Co. v. Falcon,457 U.S.
141, 149, 102 S.Cr. 23&, 2366,72 L.Ed.2d 740
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(r982)

The Supreme Court has articulated other important
objectives served by class actions. Class acdons
achieve "the protection of the defendant from
inconsistent obligations, the protection of the
interests of absentees, the provision of a convenient
and economical means for disposing of similar
lawsuits, and *784 the facilitation of the spreading of
litigation costs among numerous litigants with
similar claims." United States parole Comm,n v.
Geraghry, 445 U.S. 388, 402-03, 100 S.Cr. 1202,
12ll-12,63 L.Ed.2d 479 (1980). The Court has
explained the significance ofthe last goal as

an evolutionâry response to the existence of
injuries unremedied by the regulatory action of
government. Where it is not economically
feasible to obrain relief within the traditional
framework of a multiplicity of small individual
suits for damages, aggrieved persons may be
without any effective redress unless they may
employ the class-action device.

Deposit Guaranty Nat'l Bank v. Roper, 445 U.S,
326, 339, 100 S.cr. 1166, 1174, 63 L.Ed.zd 4n
(1980); see also I NEWBERG & CONTE $ 1.06K
at 1-19. Cost spreading can.also enhance the means
for private attorney general enforcement and the
resulting deterrence of wrongdoin1. Id. $ l;06K at
1-18 to l-20.

[3] The law favors settlement, particularly in class
actions and other complex cases where substantial
judicial resources can be conserved by avoiding
formal litigation. S¿¿ 2 NEWBERG & CONTE $
Il.41,'at Il-85 (ciüng cases); Couon v. Hinton,
559 F,2d 1326, l33l (5rh CÀr.t977); Van
Bronkhorst v. Safeco Corp,,529 F.2d943,950 (9th
Cir.1976). The parties may also gâin significantly
from avoiding the costs and risks of a lengthy and
complex trial. See First Commodity Corp. of
Boston Customer Accts. Litig., l19 F.R.D. 301,
306-07 (D.Mass.1987). These economic gains
multiply when settlement . also avoids the cosrs of
litigating class starus--often a complex litigation
within itself. Furthermore, a settlement may
represent the best method of distributing damage
awards to injured plaintiffs, ..,especially where
litigation would delay and consume the available
resources and where piecemeal settlement could
resulr, in the Rule 23(bxl)(B) limited fund contexr,
in a sub-optimal distribution of the damage awards.
See, e.g., In re Dennis Greenmnn Sec. Litig., 829
F.2d, 1539, 1542 (n th cir.1987).
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{41 Thus, courts should favor the use of devices that "
tend to foster negotiated solutions to these actions.

Prima facie, this would.include settlement classes.

True, it was once thought that mass tort actions were

ordinarily not appropriate for class treatment,'see
Fed:R.Civ.P, 23 Advisor],,'Conunittee's.:'note,
subdivision (bX3), 39,,F.R,D, 69, .103 (1966). It
has also,:been argued that mass tort cases, strain the

boundaries of Rule 23. See Bruce H.'Nielso¡.rr,Was
the'1966 Advisory Aommittee Right,?: Suggested

Revisions of Rule 23 to Allow More, Frequent Use.of
Clnss Actions in Mass Tort ,Litígation' 25
.Harv,.J.Legis. 461 (i988) (suggesling.necessity of
rule revisions to accommodate class action'treatment
of mass torts). However,. the applicability of Rule
23 to mass tort cases.has become commonplace,,and
.the use of,the class,action.device, specifically the
(b)(3) class, has created some of the largest and most
innoyative settlements-in these coilexts. P¡ominent
examples. include fhe recent $4.2.billion settlement
of the.breast implant litigation. :See In,re Silicone
Gel Breast Implant P.rods, Liiab. Litig., .1994,WL
578353 (N.D.Ala,199a). 

:

being,resolved,and

.absenteesl :.due

,nârned

interested rto,monito¡ the

to- assure:.:¡tliat the. ¡nonitoring' serves

,.of'the class:as a whole. In addition, the
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nominally broughtr in the absenteesl"narries. As one
court has noted, tllt]his fundamqntal depamre from
the traditional pattern in Anglo-American,litigation
generates a host of problems.... " .Id.

l5ll6lt7l The',drafters'designed the,procedural
,requirements of., Rule 23, especially the,requisiles :of

subsection (a), so that ..the court,,can assure,r to.:the
,greatest extent , posgible, that the actions . are
prosecuted,on bihalf of .the actual class members,in
a way that makes it, fair to bind their interests. The
rule thus represents a ,measured response ,tor the
issues'of how ,Îhe:. d-ue plocess rights;.of absentee
interests can be protected and how absentees'
represented status can be reconciled with a litigation
system,.premised on,,traditional bipolar litigation.
Moreover, ,the requirement in;Rule':23(c) tþ¿¡ ¡¡s
court decide certification motions,.,!iês.,..soon,;"âs
practicable, rlr.r99 

: rìot€ J. supra, aims,;to reduce :even
,furlher the possibility that a party could use the,,ill-
founded threat of . a clAss action to:' control
negotiations or' :the . possibility,that, ;absentees'
-interests csuld,.be unfairly'bsund. Hence,.';.the
procedural forrnalities of , certifi cation are,: important .

even if the case appears to be headed for, settlemqnt
rather than litigation. i.: .,

; , [8J This expanded role of the court, in class actions

" (relative to conventional bipolar litigation) continues
even after certification. While the parties ;in a

nsrmal suit, do not ordi$arily 'require a ,judge's
approval to settle the action, class action,parties do.
Rule,Z3(e) provideg: 'iA class actjon:,shall .not,be
dismissed or compromised without the approval: of
the court, and notice of the proposed dismissal or
comprornise shall bfgiven to all members of. the

class in such m¿mner . as lhe,, ¡gourt directs,,"
Fed,R.Civ.P.'.23(e), Courts,,'andtico@e¡tators

.,. have inærpreted .this rule to '.:rgquire cour.ßr,ito

,whether, the,,settlement is in the best interest of those ...

. ,,w-hqse claims will be extinguished.' 2 Newberg:& 
,.

Conte,ç 11,;41,. at,;ll=88 to 1l-89, rUnden,Rule

23(e) the district court acts as a fiduciary who ,must

!:

co.¡¡4 plays fhe- irnportant role,of, protector oj,.,r,$.9

aÞSËnffilintøests,r,in a soú of fiduci4ry. capacì!¡r;

Þ.v.,],Qp,r,o:flpJ apprqpriate repiesentative pláiltiffs
and.class counsel.

Another problem,is.,that class,.actions create the

oppornnity for a kind, of legalized blackmail: a

gteedy and unscrupulous ,plaintiff might use the

thr.eal of. a 'large class'action, which can be, costly,to
the defendant, to extract a settlement fa¡ in excess of
the *785 individual clair.ns' actual worth, Because

absentees are not parties to the action in'any real
sense, and probably would not have brought their
'claims individually, see Mars Steel v. Continental
Illinois Nat'l Bank & Tntsr, 834 F.zd 677, 678 (7th
Cir.l987), at(orneys or plaintiffs can abuse the suit

(2d Cir.l983); Saln u

,,.,721.F.Supp. 80
. Natiorht,RR
(E.D.Pai1989);
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\see also Piambino v. Baitey, 610 F:2d 1306 (5th 'j\ settlement classes operate.
Cir.), cen. denied,,t49 U.S. l0ll, l0l S.Cr. 568,
66L.Ed.2d 469 (1980). A. Nature of the Device

[9] Before sending notice of the settlement to the
class, the court will usually approve the settlement
preliminarily. This preliminary determination
establishes an initial presumption of fairness when
the court finds that: (l) the negotiations occurred at
arm's length; (2) there was sufficient discovery; (3)
the proponents of the settlement are experienced in
similar litigation; and (4) oniy a small fraction of
the class objected. Se¿ 2 NEWBERG & CONTE $

Il.41; at Il-9"

tlOlllll As noted above, this court has adopred a

nine-factor test to help district courts structure their
final decisions to appÉove settlernents as fair,
reasonable, and adequate as .equired by Rule 23(e).
See Girsh v. Jepson, 521 F.2d 153, 157 (3d
Cir.1975). Those factors are: (1) rhe complexity
and duration of the litigation; (2) rhe reacrion of rhe
class to the settlement; (3) the stage of the
proceedings; (4) the risks of esrablishing liabiliry;
(5) the risks of establishing damages; (6) rhe risks
of maintaining a class action; (7) the ability of the
defendants to withstand a greater judgment; (8) the
range of reasonableness of the settlement in light of
the best recovery; and (9) the range of
reasonableness of the sertlement in light of all the

See GM,
(7th Cir.

*786 1979); Holden v. Burlington Nonhern, Inc.,
665 F.Supp. 1398, 1407 (D.Minn.1987); MCL 2d g

30.44. The findings required by the Girsh tesr are
factual, see Malchman v. Davis, 706 F.2d at 434:
Plummer v. Chemical Bank, 668 F.zd 654, 659 (2d
Cir.l982), which will be upheld unless rhey are
clearly erroneous, Weinberger v. Kendrick, 698
F.zd 61, 73 (2d Cir.1982), cen. denied,464 U.S.
818, 104 S.Ct. 77, 78 L.Ed.2d 89 (t983); In re
Corrugated Container Antitrust Litig.,643 F.2d 195,
207 (5th Cir.l98l),

IV. SETTLEMENT CLASSES

This appeal challenges (among other things) the
district court's class certification order. Before we
may address the propriety of the court's order we
must first decide whether it is ever proper to certify
a class for settlement purposes only. We therefore
begin our analysis with a closer look at how
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As we have explained above, a seillement class is a
device whereby the court postpones the formal
certification procedure until the parties have
successfully negotiated a settlement, thus allowing a
defendant to explore settlement without conceding
any of its arguments against certification. Despite
the directive of Rule 23(c) that courts certify acrions
as soon as practicable, when a class action has been
filed before the settlement has been arrived at courts
will often delay the certification determination
during the pendency of settlement discussions. If
the settlement negotiations succeed, courts will
certify the class for settlement purposes only and
send a combined notice of class pendency and
settlements to the class members. Thus, by the time
the court considers certification, the defendant has
essentially stipulated to the existence of the class
requirements since it now has an interest in binding
an entire class with its proffered settlement.

By specifying certification for settlement purposes
only, however, the court preserves the defendantl,s
ability to contest certification should the settlement
fall apart. Because the court indulges the
assumption of the class's existence only until a
settlement is reached or the parties abandon',:the
negotiations, settlement ela-sses are also sometimes
referred to as temporary or provisional classes.
Sometimes the specification may also be seen as

assuming that the class may only meet the
requirements of Rule 23 if the action is settled, and
that certification mf in facr be inappropriate if the
action will actually be litigated. In any event,
notwithstanding that there is an absence of clear
textual authorization for settlement classes, many
courts have indulged the stipulations of parties by
establishing temporary classes for settlemenr
purposes only. See, e.g., Mars Steel v. Continental
Illinois Nat'l Bank & Trusr, 834 F.zd 677 (7th
Cir.1987); Weinberger v. Kendrick, 698 F.2d 6l
(2d Cir.1982), cen. denied, 4ó4 U.S. 818, 104
S.Ct. 77, 78L.Ed.zd 89 (1983); In re A.H. Robins
Co., 880 F.2d 709, 738-39 (4th Cir.1989); In re
Dennis Greenman Sec. Litig., 829 F.2d 1539, 1543
(llth Cir.1978); Plummer v. Chemical Bank, 668
F.2d 654 (2d Cir.1982); In re Beef Indust. Antitrust
Lirig.. 607 F .2d 167 , 173 (5th Cir .1979);
Malchman v. Davis, 706 F.zd 426, 433-34 (2d
Cir.1983); In re Taxable Mun. Bond Sec. Litig.,
1994 WL &3142 (E.D.La. Nov. 15, 1994); In re
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Silicone Gel Breast Implant Prod.,Liab. Liti¡., lgg4: '\
WL 578353 (N.D.Ala.1994): In re First Commodity

Corp. of Boston, 119 . F.R.D. 301, 306-08
(D,Mass.1987):. In re Bendeçtin, 102 F'R.D' 239,
240 (S,D,Oh.l9S4), revtd. on other grounds, 749
F.2d 300 (6th:Cir.1984); In re Mid-Atlantic Toyota

Antitrast Litig., 564 , F.Supp. 1379, 1388-90
(D.Md.1983); . In re,.Chicken Anfitrusî Litig., 560

F.Supp..957, 960 (N,D.Ga. 1980).

There has been a great deal of commentary, both
critical [FN7] and laudato¡y, tFNSl of the use of
these "settlement.classes." And some courts have

criticized these accommodations *787 of ,the

negotiating parties and expressed their ambivalence

while continuing nonetheless to use them. See,

e.g., Mars Steel,,,834 F.zd 677 (describing

considerable ..dangers of ,,settlement classes but
ultimately.upholding'the settlement). Before we
interpret the dictates of Rule 23 with respect to
settlement classes, it will be useful to survey both

the criticism and the praise.

FN7. See, ø;9., John C. Coffee, tr., The

Corruption of the Alass Action, WALL ST. I.
Sept. 7, 1994, at A15.

,FN8. 2 .NEWBERG & :CONTE '$ '11.27;
MCI ,(First) '$,1,46; Roger H. Transgrud, loinder
Alternøtiues . in. .Mass Ton Litigation, al0

CORNELL L.REV. 779 (1985): Bruce H.
Nielson, Was the 1966 Advisory Co¡wninee

Right?: Suggested Revisions of Rule 23 to
Atlow More,Frequent Use,of Class Açtiorn in
Mass Tott, Litigation, 25 ,HARV.J.LEGIS.
461,480 (1988).

B. Perceived'nríiî,^, o¡ Senlement Class;es'

t:

Uzl A number of qomrnentators, particularly the

authors of the firsì edition of the Manual for
Complex Litigation, have voiced serious concerns

aboui settlemãnt .l"tt.r. These criticisms have

focused on the.fact that Rule 23, a carefully
constructed scheme ittended to protect the rights of
absentees that'neces5arily relies on active judicial
participation to protect those interests, does not
.authorize a separate.category of class certification
that would perrnit a dilution of or dispense with the

subsection (a) criteria. MCL $ 1.46; see also Mars
Steel 834 F.2d at 680; ln re Baldwin United, Corp.
105 F.R.D. 475 (5,D.N.Y.1984). Other criticisms

focus on the potentiat prejtdice to the panies and the

institutionsl threat posed to lhe court. See, e.g.,
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Coffee, supra note,7.

Rule 23 does not,in terms authorize the deferral of
class certification pending .settlement .discussions.

Indeed, Rule 23(c) provides: "As soon as

practicable after the colnmencem€nt of ,an action

brought as a,class acúon, the court shall determine
by . order ,whether it is to be so maintained."
Fed.R.Civ.P. 23(a) (emphasis supplied).
Deliberately delaying ,'â class certification
determination so that settlernen!, discussions: can
proceed clearly does not represent an effort, to
resolve the issue "as soon as practicable.'l As Judge

Posner has noted, "[i]t is hard to see why : the
propriety of maintaining the suit as a class action
could:not .'practicably' have been determined much
earlier. And, common though the practice of
deferring class certific.ation while settlement
negotiations are going on.is, it not only jostles

uneasily,with the lang,uage,of Rule 23(cXl) but also

creates practical problems' " Mars,Steel, 834 F.2d at

680.

The dange¡ here is that the court caff¡ot properly.
discharge its duty to, protect the interests of the

absentees during the disposition of the action.
Because the class has not yet been defined, the court
laçks the information necessary to determine' the

' identity , of the absentees and the likely extent of
liability, damages, and expenses' of preparing.,for
'trial. See MCL 2d $ 30-45, at,243 (!'No one may
know how many members are in the class, how large
their potential claims ate, what the strengths and

weaknesses of the parties' positions are, ,,or how
much the class will benefit under the'settlement.");
In re ',Baldwin Uñited, 105 ..FjR.D. .at 481.
Moreover, the court performs.its, role as isupervisor/
protector without the. benefit:,'of a full ,adv.ersarial

briefing on the certification issues. With less

,information about the class, the judge çannot as

effectively monitor for collusion, , individual
settlements, buy.offs (where , some individuals use

the class action device to benefit themselves at the

expense of absentees), and other abuses. See In re
Beef Indus. Antitrust Litig., 607 F.2d at 174. For
example, if the court fails to define the class before

settlement negotiations commence, then during the

settlernent approval phase the judg,ewill have greater

difficulty detecting whether the parties improperly
manipulated the scope of the class in order to buy
the defendant's acquiescence.

Settlement classes also make it more difficult for a

court to evaluate the settlement by depriving the
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\.judge of the customary strucfural devices of Rule 23 '\
and the presumptions of propriety that they generate.
Ordinarily, a court relies on class status, particularly
the adequacy of representation required to maintain
it, to infer that the settlement was the product of
arm's length negotiations. Cf. Weinberger v.
Kendrick, 698 F.2d 61, 74 (2d Cir.l983) (noting
protracted nature of negotiations in approving
settlement); Ciry of Detroit v. Grinnell, 495 F.Zd,
448, 463 (2d Cir.l974) (same); In re Baldwin-
United, 105 F.R.D. at 482 (same). Where rhe courr
has not yet certified a class *788 or named its
representative or counsel, this assumption is
questionable.

In effect, settlement classes can, depending how
they are used, evade the processes intended to
protect the rights of absentees, Indeed, the draft of
the lv'CL (Third), although considerably more
receptive to settlement classes than the earlier
editions of the Manual, explains that "[t]he problem
presented by these requests is not the lack of
sufl¡cient information and scrutiny, but rather the
possibility that frduciary responsibilities of class
counsel or class representatives may have been
compromised." MCL (Third) (draft) at 193. Even
some courts successfully using these devices to
achieve settlements apparently recognize these
dangers since they certify these actions more
cautiously than ordinary classes. See, e.g., Ace
Heating & Plumbing Co. v. Crane Co., 453 F.2d-',
30, 33 (3d Cir.197l) (court musr be doubly caretul
where negotiation occurs before certification and
designation of a class counsel); In re Beef Antitrust
Litig., 607 F.2d 167, 176-77 (5rh Cir.1979)
(examining though ultimately rejecting the charge
that collusion precluded the certification of the
settlement class); Simer v. Rios,66l F.2d 655,66/.-
66 (7th Cir.198l) (requiring a higher showing of
fairness where settlement negotiated prior to
certification); Weinberger v. Kendrick, 698 F.2d
61, 69 (2d Cir.l982) (udge made findings about
discovery and counsel).

In particular, settlement classes create especially
lucrative oppornrnities for putative class attorneys to
generate fees for themselves without any effective
monitoring by class members who have not yet been
apprised of the pendency of the action. Moreover,
because the court does not appoint a class counsel
until the case is certified, atrorneys jockeying for
position might attempr ro cur a deal with the
defendants by underselling the plaintiffs' claims
relative to other attorneys. [FN9] Unauthorized
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settlement negotiations occurring -'before 
the

certificafion determination thus "create the
possibiliry of negoriarion from a position of
weakness by the attorney who purports to represent
the class." GM Interchange Litig.,594 F.2d 1106,
1125 (7th Cir.1979). Pre-cerrification negoriations
also hamper a court's ability to review the true value
of the settlement or the legal services after the fact.
See supra ât 787. In addition, unauthorized
negotiations also result in denying other plaintiffs'
counsel information that is necessary for them to
make an effective evaluation of the fairness of any
settlement that results. See GM Interchange Litig.,
594 F.2d at 1125.

FN9. These sorts of dynamics have led some
critics to accuse class action attorneys of ethical
violations. While we emphasize that counsel here
committed no suÇh violations, we do not preclude
the possibility that these violations could occur.

Framed as an issue of Rule 23(a) requisites, these
considerations implicate adequacy of representation
concerns: "[a]rguments in opposition to settlement
classes have merit when they are addressed to thé
problem of inadequate representation or possible
collusion among the named plaintiffs and some or all
defendants." In re Baldwin-United Corp., 105
F.R.D. at 480. Another court has warned that the
"danger of a premature, even a collusive, settlement
[is] increased when as in this case the status of the
action as a class action is not,determined until a
settlement has been negoriated, with all the
momenfum that a settlement agreement
generates...." Mars 5t9e1,..834 F.2d at 680; see also
Malchman, 706 F.zd at 433 (recognizing special
potential for collusion or undue pressure by
defendants in settlement negoriations); Weinberger,
698 F.2d at 73 (requiring a higher showing of
fairness to accommodate greater potential for
improper settlement). Settlement classes, which
constitute ad hoc adjustments ro the carefully
designed class action framework constructed by Rule
23, lack the regulatory mechanisms that ordinarily
check this improper behavior: "There is in fact little
or no individual client consultation and no judicial
oversight of a hidden process of wheeling and
dealing to maximize overall reqovery and fees for
hundreds and thousands of massed cases." In re
Joint Eastern & Southern District Asbestos Litig.,
129 B.R. 710, 802 (E, & S.D.N.y.l99l)
(discussing the ramifications of class treatment of
mass torts).
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ln addition to these procedural probleins (and the

problems created for a judge trying to evaluate both

class stafus and the adequacy *789 of a class

settlement simultaneously) the earlier achievement of
settlement through the use of a settlement class also

can lead to a settlement that may provide inadequate

consideration in exchánge for the release of the

class's claims. Wittr early settlement, both parties

have less information on the merits. That is, they

have less information,on the membership of the

class, on the size of potential claims, on whether the

settlement purports to resolve class or individual

claims, on the strengths and weaknesses of the case,

and on how class members will benefit from the

settlement. S¿¿ MCL 2d $ 30.45, at 243-44; 2

NEV/BERG & CONTE $ 11.09, at 11-13' Without

the benefit of more extensive discovery, both sides

may underestimate the strength of the plaintiffs'
claims.

Turning to the question of due process rights, we

note that class members may, as a result of these

information deficiencies, not be in a fair position at

this early stage to eYaluate whether or not the

settlement represents a superior alternative to

litigating. Perhaps more troubling in light of the

reality that absentees tend to lack a real

understanding of the actions supposedly pursued in

their names is that, "where notice of the class action

is ... sent simultaneously , with the notice of the

settlement itself, [the settlement class paradigm], the

class members are presented with what looks like a

fait accompli." Mars Steel, 834 F.zd at 680-81'

Thus, even if they have enough information to

conclude the settlement is insufficient and

unsatisfactory, see In re Beef Antitrust Litig., 607

F.2d 167, 173 n. 4 (5th Cir.1979), cen. denied, 452

u.s. 905, l0l s.ct. 3029, 69 L.Ed.2d 405 (1981),

the mere presentation of the settlement notice with
the class notice may:pressure even skeptical class

members to accept the settlement out of the belief
that, unless they are willing to litigate their claims

individually-- often economically infeasible--they
really have no choice.

ln a different vein, a number of cases have also

criticized settlement classes on the grounds that they

create an opporntnity for "one-way intervention,"
allowing putative class members to wait to see

whether they think the settlement is favorable before

deciding whether they want to be bound by it. See

McDonald v. Chicago Milw. Corp., 565 F.zd 416,

420 (7rh Cir.1977): Watkins v. Blinzinger, 789 F.2d
474,475 n. 3 (7th Cir.l986) ("4 deferred ruling [on
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!.i\ certification] converts the class' acfion to an

opportunity for one- way intervention, which Rule

23 is designed to avoid...."); Premier Electrical
Constr. Co. v. National Elec. Conlractors Ass'n,

Inc., 814 F.zd 358, 363 (7th Ctu.1987) (criticizing
delay of certif¡cation). Because class members have

the oppornrnity to wait until the outcome is known
(i.e., the settlement's tenns are determined) to

decide whether they want to be bound by the result,

courts and defendants are exposed to the same

potential for multiple lawsuits that class actions are

designed to avoid, and the supposed advantages of
settlement classes are largely eroded.

Perhaps more troubling, the possibility of pre-

certification negotiation and settlement may facilitate
the filing of strike suits. Since settlement classes

can involve a settlement achieved either before or
after the filing of class claims, recognitioú'of the

settlement class device allows plaintiffs to file as

class actions cases that counsel never intended to
have certified, but'instead only to settle the claims

individually. Mars Steel, 834 F.2d ât 681

("lP]laintiffs will be tempted to add class claims in ,.

order to intimidate the defendant, then delete them

by way of compromise."). Knowing that they

would not face judicial scrutiny if they settle before

certification, plaintiffs' lawyers face no deterrent

from attempting to extract larger senlements by

tlreatening class litigation than they could with the

cases filed individuatly.

In many respects then, the failings of settlement

classes are a function of the dearth of information
available to judges auempting to scrutinize the

settlements in accorãance with their Rule 23(e)

duties. Because the issue of certification is never

actively contested, the judge never receives the

benefit of the adversarial process that provides the

information needed to review propriety of the class

and the adequacy of settlement. This problem is

exacerbated where the panies agree on a settlement

of the case before the class action is filed, since a

motion for certification *790 and settlement are

presented simultaneously.

Last, but by no means least, the use of settlement

classes also risks transforming "the courts into

mediation forums. S¿e Coffee, supra noÍe 7, at

415. Cases could be filed without any expectation

or intention of litigation, with the foreknowledge that

the natural hydraulic pressure for settlement may in
fact lead to a class settlement, especially given the

incentive a defendant has to bind as many potential
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tlaimants as possible with an approved class,'\
settlement. Courts may approve these class
settlements even if the case is highly inappropriate
for class treâtment, since judges confronting the
reality of already over-taxed judicial resources, .see
Proposed Long Range PIan for the Federal Courts
(March 1995) at 9-12, may feel corsrrained ro
dispose of such onerous litigation through the
settlement class device. The losers in this type of
scenario are not only inadequately representeå class
members but also the federal coufts as an institution,
because their resources are funher sapped by
entenaining cases that arguably do not belong there.
[FN10] This increased burden will be especialty
problematic if the standards for certificatiotr are
relaxed for settlement classes; as this appeal
demonstrates, proceedings attendant to settlement
class certifìcation can consume considerable federal
judicial time.

FN10. Because the parties do not come before the
court until the action has settled, some couns have
even expressed concern that such cases do not
present a case or controversy for Anicle III
purposes. Ç. Carlough v. ,4mchem prods., Inc.,
834 F.Supp. 1437, 1462-67 (E.D.pa.1993)

C. Arguments Favoring Seulement Classes
Although settlement classes are vulnerable to porent

criticisms, some important dynamics militare in
favor of a judge's delaying or even substantially _

avoiding class certification determinations. Because
certification so dramatically increases the potential
value of the suit ro the plaintiffs and their attorneys
as well as rhe porenrial liability of the defendant, the
parties will frequently contest certification
vigorously. As a result, a defendant considering a
settlement may resist agreeing to class certif¡cation
because, if the settlemenr negotiations should fail, it
would be left exposed to major litigation. See In re
Beef Indus. Antitrust Litig., 607 F.2d at 177-79 ("IA
bianket rule against settlemenr classesl may render it
virrually impossible for the parties to compromise
class issues and reach a proposed class settlement
before a class certif¡cation...."); In re Baldwin_
United Corp., lO5 F.R.D.475 (S.D.N.y.1984).

In mass tort cases, in parricular, use of a settlement
class can help overcome certain elements of these
actions that otherwise can considerably complicate
efforts to settle. These hurdles include "the large
number of individual plaintiffs and lawyers; ... the
existence of unfiled claims by putative plaintiffs;
and ... the inability of any single plaintiff to offer
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the settling defendant reliable indemnity
protection...." Transgrud, 70 CORNELL L.REV.
at 835. By using the courts to overcome some of
the collective action problems particularly acute in
mass tort cases, the settlement class device can make
settlement feasible. The use of settlement classes
can thus enable both parties to realize substantial
savings in litigation expenses by compromising the
action before formal certification. See z
NEWBERG & CONTE $ 11.09, ar ll-13. Through
settlement class certification, courts have fostered
settlement of some very large, complex cases that
might otherwise never have yielded deserving
plaintiffs any substantial remuneration.

Settlement classes also increase the number ,of
actions that a¡e amenable to settlement by increasing
the rewards of a negotiated solution, in at least four
ways. First, the prospect of class certification
increases a defendant's incentive to settle because
the settlement would then bind the class members
and prevent further suits against the defendant.
Second, settlement classes may reduce litigation
costs by allowing defendants to stipulate to class
certification without forfeiting any of their legal
arguments against certification should the
negotiations fail. Third, because the payment of
settlement proceeds, even relatively small amounts,
may palliate class members, settlement can reduce
differences among class members, and *791 thus
make ciass certification moîe likely, increasing the
value of settlement to the defendant, since a larger
number of potential claims can thus be resolved.

Fourth, the use of settlement classes reduces the
probability of a suctessful subsequent challenge to
the class.wide settlement. By treating the class as
valid pending settlement, a temporary class
facilitates notice to those persons whom the court
might consider part of the class. The expanded
notice afforded by access to the customary class
action notification process protects both the
absentees and the defendants by eliminating
negotiations between the defendants and the named
plaintiffs with respect to the class definition that
could leave the defendant vulnerable to additional
suits by absentees whose interests, a court later
determines, were not adequately scrved or protected.
2 NEWBERG & CONTE $ 1t.27, ar 11-40 (citing
Midland Mut. Life Ins. Co. v. Sellers, l0l B.R. 921
(Bankr.S.D.Ohio 1989)). Increasing the certainty
that the settlement will be upheld augmenrs the value
of senling to the defendant and consequently the
amount defendanls will be willing to pay. Thus,
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delaying certification, in cont¡avention of a strict \
reading' of Rr¡le 23, encourages settlement, an

important judicial policy, , , 
bJ , increasing the

iptpspe,ctive gqins to,' the defendant (and thus

potentiaily to the plaintiffs as well) from exploring a

negotiated solution.

Moreover, critics of settlernent classes may
underestimate the safeguards that still inhere.

Although courts are', often certifying settlement

classes with sub-optimal amounts of information,
and Without.the full benefit of the processes meant to
protect the absentees' interests, the provìsional
certification of a settlement class does not finally
determine the absenlees' rights. When the

simultaneous notice of:the clæs and the settlement is

distributed to the proposed class, objecting class

members can still""' challenge . the .class on

commonality,, typicali¡y, adequacy of representâtion,

superiority,. and, predominance grounds--they are not

limited ,', to objections based strictly on the

settlement's,'terns. 2 NEWBERG 8¿ CONTE $

11.27 , at 11-40 (citing Midland Mut. Life Ins. Co. v.

SeIIers,,l0l B.R. at 921).

Furthermore, the view that, in settlement class'.
cases, the court lacks the information necessaly to
fulfill its role as protector of the absentèes, may

'reflect an assumption that the' :court's approval
always'comes early in the case. See 2 NEWBERG
& CONTE $'11.27, at 11-43 to ll-M. While it -',
öften does, the certification decision is sometimes
made later in the case, when the parties have
'presumably developed the'merits more fully (in
discovery or in the course of wrangling over "the

settlement 'terrns) 'and when priol governmental
procedures or investigations might have also yielded
helpñrl information. /d.' \ryhaæver the timing of the

certification ruling, tlte judge has the,'duty of pâssing

on the fairness and,adequacy of the'settlement under
Rule 23(e) and also of determihing whether the class

meets the Rule's requisites under 23(a).' [FNll]
Whether ornot ihe court.cerrifies the class before
settlement discussions;.lhese duties are the same. 2
NEWBERG & CONTE ç tt.27, at ll-46.

. FNll. We are somewhat dubious of the court's
abiliry to discharge its duties completely under

these circumstances. See PanlY.E infra.

Although a judge cannot presume that the putative

class counsel ,actively represented the absentees'

i¡terests, the court can still monitor the negotiation
process itself to assure that both counsel and the
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.settlement adequatgly vindicate, the',rdr.n."r'
interests. Thus, there is no reason to ,inflexibly
limit the.use of settlement classes to anJ specified
categories of cases (for example, thoqe ,cases with
few objectors;: 1þsr.,which.do not invofve, partial
settlements, tFNl2l.or those which do not involve an

expanded class). Even 4pparently troublesome
litigation activity, such ,as expanding the class just
before settlement approval at the defendant's
request, is no more free from judicial scrutiny' in a

settlement class context than it would be otherwise.
The courJ ,still must give notice to the *792,now-

expanded class and satisfy itselfthat the,requisiles of
class certiflcation are met. Id, af 11-49. Sinqe, the
party advocating certificationibears the burde¡ of
proving appropriateness of class treatment, Davis v.

Romney, 490 F.zd 1360 (3d Ctr.l974), where the
procedural posture ,is such that the court ,ilacks
adequate information to make those determinations,
it can and should withhold the relevant approvals. 2

NEWBERG & CONTE $ 11.27, at ll-46.

FNl2. MCL 2d expressed, concern about pqnial
settlemens (settlements only as to certain plaintiffs
or certain defendants) since "[m]embers of the

settlement class,will almost certainly find it
dif{icult to understand their position in the

litigation." MCL 2d S 30.45.

But even if the, use of settlernent classes did reduce
a judge's capacity to safeguard the class's interests,
it does not necessarily impair the ability of absentees
to. profect their , own interests. lndividual class

members retain the right to-,opt out of the class and

settlement, preserving the right to pursuei tþeir, own
litigation. See, Pfemier Elec. Constr.. Co. v.

N.E.C.A,,,.lnc., 814 F.2d 358 ;(7th 'Cir.1987)
(criticizing settlement classes because t}tey . c{eate

oppornrnities for one-way intervention). In fact, the

use of 'the settlement class in some sense enhances

plaintiffs' right,to opt.or¡t! Since the plaintiff is
offered the .opportgnity to opt out ef the cl¡ss
simultaneously with ,,the opportunity to accept 'or

reject, thq settlement offeJ,,which,,is supposed,to be

accompanied by all information on settlement,,the
plaintiff knows exactly what result 'he or r,she

sacrifices when opting out. See 2 NEWBERG &
CONTE S 11.27, at I l-si. , Se.e' also trn' re ,Beel

Indus. Antitrust Litig., 607 F.2d'at.174.

In sum, settlement classes clearly offer substantial
benefits. However, the very'flexibility required to
achieve these gains strains the bounds of Rule 23 utd
comes at the,expense of some of the protections the
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\rule-writers intended to constn¡ct. As Judge'\
Schwarzer has explained,

one way to see [the settlement class] is as a
commendable example of the law's adaptability to'
meet the needs of the time--in the best tradition of
the Anglo-American common law. But another
interpretation might be that it is an unprincipled
subversion of the Federal Rules of Civil
hocedure. True, if it is a subversion, it is done
with good intentions to help courts cope with
burgeoning dockets, to enable claimants at the end
of the line of litigants to recover compensation,
and to allow defendants to manage the staggering
liabilities many face. But as experience seems to
show, good intentions are not always enough to
ensure that all relevant privâte and public interests
are protected. The siren song of Rule 23 can lead
lawyers, parties and courts into rough waters
where their ethical compass offers only uncertain
guidance.

William W. Schwarzer, Settlement of Mass Tort
Class Actions: Order Out of Chaos, CORNELL
L.REV. (forthcoming).

D. Are Settlement Classes Cognizable Under Rule 23
?

Although nor specifically authorized by Rule 23,
settlement classes are not specifically precluded by it
either; indeed, Judge Brieant has read subsection--
(d), giving the court power to manage the blass
action, as authorizing the creation of "tentative",
"provisional", or "conditional" classes through its
grant of power to modify or decertify classes as
necessary. See, e.g., In re Baldwin-United Corp.,
105 F.R.D. 475, 478-79 (S.D.N.Y.1984). And
because of the broad grânr of authority in Rule 23(d)
, at least one cotrrmentator has noted that the validity
of temporary settlement classes is usually not
questioned. 2 NEWBERG & CONTE g tl:22, at
I l-31. 'Courts apparently share this confidence.
Indeed, one court believed that "[i]t is clear that the
Court may provisionally cerrify the Class for
settlement purposes.' South Carolina Nat'l Bank v.
Stone, 749 F.Supp. l4l9 (D.S.C.1990).

ll3lll4l We believe that the "provisional" tFNl3l
or "conditional" tFNl4l conception of the
settlement class device f,rnds at least a colorable
textual basis in the Rule. Rule 23(d) enables *793 a
court to certify a class, if it complies with its duty to
assure that the class meets the rule's requisites by
making appropriate Rule 23 findings (.ree part IV(E)
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infra). Some courts appear totiave ôoncluded that
the built-in flexibility of the Rule, which enables the
court to revisit the requisites and modify or decertify
the class should its nature change dramatically
during the negotiation process, renders it acceptable
to determine class status after settlement and thus
avoid scrutinizing and adjudicating class starus at an
earlier stage when the outcome is unknown. See,
e.g., In re Baldwin-Uníted Corp., 105 F.R;D. at
483; In re Beef Indus. Antitntst Litig., 607 F.2d at
177 ("[T]he Court finds thar a condirional class
should be certified for the purpose of considering the
proposed settlements. ")

FNl3. The terms "tentative" and "provisional"
appear to be used interchangeably.

FN14. "Conditional" is actually a term thar can be
properly applied to a// class acrions, even thosr
that are certified in the normal process. Under
Rule 23(c)(l), rhe coun retains rhe aurhoriry to re-
define or decertify the class until the entry of fìnal
judgment on the merits. This capacity renders all
cenification orders conditiorul until the entry of
judgment. See MCL 2d $ 30.18.

Alternatively, some courts have conceived of
settlement classes as a "temporary assumption" by
the court to facilitate settlement. See Mars Steel,
834 F.2d at 680; In re Beef Intdus. Antirrust Litig.,
607 F.2d at 177: 2 NE\ry_BERG & CONTE $ 1 1.27,
at ll-50. The arguments of the late Herbert
Newberg, one of the leading advocates of settlement
classes, reflect an assumption that the Rule 23
determinations are merely.postponed, not eliminated :

On analysis, however, it would appear that this
argument [that courts using settlement classes
circumvent the need to test the propriety of the
class action according to the specifìc criteria of
Rule 231 may be reburted by perceiving the
temporary settlement class as nothing more than a
tentative assumption indulged in by the court....
The actual class ruling is deferred in these
circumstances until after hearing on the settlement
approval.... At that time, the court in fact applies
the class action requirements to determine whether
the action should be maintained as a class
action....

2 NEWBERG & CONTE ç 11.27, ar I l-50. [FNl5]
Newberg posits, therefore, that the temporary
assumption conception of the settlement needs no
special authorization since the court eventually
follows the ordinary certification process, onty
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ðeferring it until the settlement approval stage. '
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''successive 
versions of the Manrial for Complex

Litigation. , The first editisn of the Manual

criticized the initiation of settlement, negotiations

before certification; 'and discouraged all -.such

negotiations. See MCL lst $ 1.46. The second

edition recognizes the potential rbenefits of settlement
.classes but still cautioned that 'rthe court should be

wa¡y of presenting the settlement,,to the class."

MCL 2d $'30-45 at 243' The (draft) third version

acknowledges that "[s]ettlement classes offer a

commoqly used ve-hicle for the settlement of
complex litigation" and aims only to supervise rather

than discou¡age their use. Se¿ MCL 3d $ 30;45.at

192 (draft).

A survey of the,caselaw conf,trms the ,impression

that ¡esistance to settlement classes'has diminished:
few cases Since the late 1970's and early '1980's even

: bother to squarely,address the proprie¡y of settlement

classes. Moreover, no court of appeals that has,,had

the opportunity,,to comment on the ;propriery:,'of

settlemãnt classes has held that they constitute a per

se violation of,Rule 23. See, e,g., Ace Heati4g &
Ptumbine Co. v., Crane Co., 453 F,2d 30, r33 '(3d.
Cù,1971) (fînding no prohibition but granting

absentees standing to appeal settlement approval);

Marshalt v. Holidov Magic, Inc., 550 F.zd I'173,

l176 (9th Cir.1977),(describing how court approved
\r combined notice of the pendency of the class and'the

. terms bf the proposed settlement); In re.Beef' Indus.

Antitry;t Lítig., 607 F.Zd..at 167; Cprrugated

Container Antitrusr Litig., &3 F.zd 195' 223 (5th

Cir.l981),(upholding settlement despite pre-

certification negotiations with somç ' defendants);

Weinberger v. KendricÇ 698 F.2d 6l (2d Cir.1982);

Mart Steel,,834 F.zd at 681 (critioizing settlement

classes but ultimately approving settlement)' But

. some .courts recognize that this, practice represents a

significant departure from the usual Rule 23 scenario

and thereby counsel that courts should scrutinize

these settlements even more closely'

tl5l We ;acknowledge that settlement classes,

conceived of either as provisional or ,conditional

ceftifications, represent a Practical co¡struction of
the class action rule- Such construçtion affords

considerable ecsnomies to both lhe litigants and the

judiciary and !s also fully consistent with the

flexibility integral to Rule 23. A number of other

jurisdictions have already accepted settlement classes

ãs a reasonable inte¡pretation of Rule 23 and thereby

achieved these substantial benefits. Although we

apprecia¡e the concerns raised about the device, we

are confident that they can be addressed by the

!¡. '

FN15. S¿e a/so,ln're Mid-Atlantic Toyota Antitrust

Litig., 564 ',F.'Supp. . L:3:79, 1388 , n, 13

(D.Md.1983) ; ('lCompletely ancill¿ry to- the

proposed settlement, , [a .,temPolary- settlement

classl lasts only,as long as the period between the

prelimina¡y apprgy¡l of the settlement and the

courtis final detdrilination on the'settlement- In

effect, a temporary settlement class serves only as

a procedural 'vèhicle . for providing notice to
putative members of a proposed class' . ' . ").

Courts have also relied on the'more-general:policies

of Rule 23--promoting justice and realizing judicial

efficiencies--to justify ¡tlis arguable departure from

the rule.
' [T]he hallmark of .Rule 23 is flexibility'''.

,Temporary , ,rt"rntnt: classes have proved' to be

'. quite useful in reSolving major ''class action

disputes. While their use may 'still :be

controversial, most Courts,have recogniZed' heir

utility and ' have - authoiized üs ' parties to
, compromisê their differences, including class

actiôn issues through 1þi5 ¡¡srns.

' Weinberger, 698 F.2d ar' 72-73''One commentator

fotrnd,'implicit authorization'for settlement classes

"iiäder à settlement.oriented interpretation of Rule 23

[Rule 23] providgs that 'a court may .certify a -
coinmon question'class action when it will prove

"superior to othei âvailable methods for:the"fair
and efficient adjudication of the controversy." A
judicially supervised and approved class action

' 'settlement, like a judicially supervised trial, is a

means,òf hearing 'and determining judicially, in

othèr words "adjudicating," the value of claims

' arisiig from a mass tort. As. a result, if
conditìonal certification of the case as a cornmon

question class action for settlement purposes would
-enhance the prospects for a group settlement, then

' Rule 23 authorizes certification' 
:

Roger H. Transgrud"'Joinder Alternatives in Mass

Tort Litigaiion, 70 CORNELL'L'REV: 779, 835

(1985) (footnotes omittçd¡

It is noteworthy that resistance to- more flexible
applications of Rule 23 has diminished over time'

iie tn re Taxable Mun. Bond Sec' Litig., 1994 V/L
&3142, *4 (E.D.La.1994) (commenting upon this

tiend). The evolution of the reception accorded

settlement classes has manifested itself in the *794

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works

16di-000832



55 F.3d 768
(Cite as:55 F.3d 768, *794)

lrigorous applications of the Rule 23 requisites by the 
u\

courts at the approval stages, as we discuss at
greater length herein. For these reasons, we hold
that settlement classes are cognizable under Rule 23.

E. Are the Rule 23(a) and (b) Findings Requiredfor
Seîtlement Classes?

Does Finding the Sefilement to Be Fair and
Reasonable Serve as a Surrogate for

the FindingsT
[16] There is no explicit requiremenr in Rule 23 that

the district judge make a formal finding that the
requisites of the rule have been met in order to
certify a class. However, most district judges have
routinely done so, assuming that it was required, and
in published opinions, a number of courts have
endorsed or at least acknowledged the compelling
p_olicy reasons for doing so. See, e.g., Eisenberg v.
Gagnon, 766 F.2d 770, 785 (3d Cir.l9g5);
Plummer, 668 F.2d ar 659; Interpace Corp. v.
Philadelphia, 438 F.zd 401, 4M (3d Cir.t97l);
MCL 2d $ 30.13 ("The judge should enter findings
and conclusions after the hearing, addressing each of
the appticable requiremenrs of Rule 23(a) and (b).").
For example, where there has been some dispure
over certification, a court should give the litigants,
particularly the absentees, some statement of the
reasons for its decision. Eisenberg, 766 F.2d at
785. Articulated lurdings atso simplify rhe review
of complex cases generally. Id. With respect to
settlement classes, we hold that courts musi make- 

.,

the findings because the legitimacy of settlement
classes depends upon fidelity to the fundaments of
Rule 23. IFNl6l

FNl6. This coñclusion is supponed by the text of
Rule 23(e). That section provides that "class
action" may not be compromised without court
approval, and arguably a case is not a "class
action" in the absence of such findings.

*7gS Inasmuch as collusion, inadequate
prosecution, and attomey inexperience are the
paramount concerns in precertification settlements,
see Malchman, 706 F.zd at 433; Beef, 607 F.2d at
174, the need for the adequacy of representation
finding is particularly acute in settlement class
situations, given the inquiry's purpose of detecting
cases where there is a "likelihood that the litiganti
are involved in a collusive suit...." Eisen v. Carlisle
& Jacquelin,3gl F.2d 555, 562 (2d Cir.1968).

There appears to be r¡o authority contra this
practice. Indeed, the courts and commentators that
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' 
have endorsed settlement classes have seemed to
assume that the approving court made the requisite
class determinations at some point. For example,
Newberg's argument rebutting the charge that the
"tentative assumption" of class stafus by the court to
foster settlement evades the Rule's strictures
continues:

The actual class ruling is deferred in these
circumstances until after [the] hearing on the
settlement approval, following notice to the class.
At that time, the court in fact applies the class
action requirements to determine whether the
action should be maintained as a class action....

2 NEWBERG & CONTE S tt.Z7, ar il-50. See
also Whitford v. First Nationwide Bk., 147 F.R.D.
135, 142 (WD Ky.l992) (disregarding even rhe
possibility that these classes would not have to meer
all of the normal certification requis;tes). Even the
cases where the courts did not recognize a need to
make the determinations demonstrate a heightened
concern for fairness and a more cautious approach to
settlement approval. See Ace Heating &'Þhmbing
Co. v. Crane Co., 453 F.2d 30, 33 (3d Cir.t97t)
(court must be doubly careful where negotiation
occurs before certification and designation of a class
counsel); Mars Steel, 834 F.2d at 6g1 (applying a
higher standa¡d of fairness); Simer v. ñíoi, øOt
F.2d 655, 664-66 (7th Cir.l98t) (requiring a higher
demonstration of fairness); Weinberger v. Kendrick,
698 F.2d 6i, 69 (2d Cir:1982) (emphasizing the
extensive discovery and ability and experience of
counsel).

Some courts have - ceflified settlement classes
'without articulatin! or consciously applying Rule
23 tests." 2 NEWBERG & CONTE g 11.27 at
1l-52. See, e.g., Mars Steel, 834 F.2d ar 6gl
(suggesting that the certifrcation procedure may not
be necessary to combat the potential for abuse
created by the use of settlement classes since that
potential is "held in check by the requirement that
the judge determine the fairness of the settlement
..."); Weinberger v. Kendrick, 69g F.Zd at 73
(determination that proposed settlemenr is fair,
reasonable, and adequate substitutes for Rule 23
findings); In re Beef Indus. Antitrust Litig., 607
F.zd 167, 177 (sth Cir.l979); ,,Ciry of Detroit v.
Grinnell, 495 F.zd 448, 464-65 (Zd Cir.t974)
(rejecting contention that the court erred when it
approved a settlement and acquiesced in the
settlement's assumption of the existence of a proper
class). Some courts neglecting the findings have
taken the view that the notice of proposed
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sbttlement, which must be preliminarily approved by
the court, "catries the necessary implication that the

action complies with Rule 23." Beef, 607 F.2d at

177.

'We disagree both with this suggestion and with the

conclusion that a fairness determination is a

surrogate for Rule 23 findings. [FNl7] Even if we
sel aside the problem of the court's inadequate

information, the inquiry',into the settlement's fairness

cannot conceprually replace the inquiry into the

propriety of class certif,ication. Normally, a court
makes the required commonality and typicality
deterrninations by referencing the original class

complaints in order toiassure tl¡at the claims alleged

by the named plaintiffs are contmon to the class
(although the class need not share every claim in
comrnon, Hassine v. Jefres, 846 F.zd 169, 177-78
(3d Cir.l988)), and that the claims alleged by the
named *796 plaintiff occupy approximately the same

position of centrality to the named plaintiffs as they
do to the rest of the class. Weiss v. York Hosp.,745
F.2d 786, 810 (3d Cir.1984), cert. denied, 470 U.S.
1060, .105 S.Ct. 1777, U L.Ed.zd 836 (1985).

Neither the existence of a settlement nor the terms of
settlement affect the nature of this important inquiry.

FNl7. We note.in this regard that other couns
have made the determinations of adequacy of
representation and homogeneiry of the class when
evaluating the fairness of the senlement for the

express purpose of assuring that they possess

enough information to execute their Rule 23(e)

duty. See In re Beef Indust. Antirrust Lirig., 607

F.2d at 173 n. 4 (quoting ARTHUR R. MILLER,
AN OVERVIEW OF FEDERAL CLASS
ACTIONS: PAST, PRESENT AND FUTURE
(Federal Judiciai:,Ctr.1977)); see also In re
Baldwin-United Corp., 105 F.R.D. 475, 483
(S.D.N.Y.1984)i'(making findings ín the opinion

which preliminarily approved the senlement),

tl7lt18] The Rule 23(a) class inquiries (numerosiry,

commonality, typicality, and adequacy of
representation) constirute a multipart attempt to
safeguard the due process rights of absentees.

Thus, the ultimate focus falls on the appropriateness
of the class device to assert and vindicate class

interests. Conversel!, however, the process of
negotiation does not reveal anything about
commonality and typicality. One might argue that
these requisites are merely means to the end of
vindicated rights, and that observing the process of
negotiation could demonstrate adequate vindication--
the true aim of the Rule. In our view, a court
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cannot infer that the rights of the êntire class were
vindicated without having assured that commonality
and typicaliry were satisfied.

The 23(bX3) determination is also important in the
regulatory scheme. To be certified as a (bX3)
class, the judge must determine that "questions of
law or fact common to the members of the class
predominate oyer any questions affecting only
individual members and that a class action is

superior to other available methods for the fair and

efficient adjudication of the controversy."
Fed:R.Civ.P. 23(bX3). [FNt8] But the settlement

approval inquiry is far different from the

certification inquiry. In settlement situations, the

superiority requirement arguably translates into the
question whether the settlement is a more desirable
outcome for the class than individualized litigation,
and may assure that the settlement has not grossly
undervalued plaintiffs' interests. But even if this is

so, a point we neither concede nor decide, there

remains the concern about conflicts between those

appointed to represent class interests,-the lawyers
and named plaintiffs--and the rest of the class. ..

These concerns, particularly acute with settlement
classes, concentrate the focus of the certification
inquiries on the representational elements.

FNl8. As the case,before us involves a damages

class under Rule 23(bX3), we do not address the

application of the (¡Xl) and (b)(2) requisites
which, without the important right to opt out,

involve different considerations.

Certainly, evaluating tbe settlement can yield some

information relevar¡t to the ; adequacy of
representation determination under 23(ùØ). The
settlement evaluation involves two types of evidence:
a substantive inquiry into the terms of the settlement
relative to the likely rewards of litigation, see

Weinberger, 698 F.2d at 73: Protective Comm. for
Indep. Stockholders v. Anderson, 390 U.S. 414,
424, 88 S.Ct. I 157 , 1163, 20 L.Ed.zd I (1968), and

a procedural inquiry into the negotiation process.

The focus on the negotiation process results from the

realization that a judge carurot really make a

substantive judgment on the issues in the case

without conducting some sort of trial on the merits,

exactly what the settlement is intended to avoid.

See Malchman v. Davis, 706F.2d at 433. Instead,

the court determines whether negotiations were
conducted at aÍns' length by experienced counsel

after adequate discovery, in which case there is a

presumption that the results of the process
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hdequately vindicate the interests of the absent.rr. .'\
Weinberger, 698 F.2d at 74; Ciry of Detroit v.
Grinnell, 495 F.2d at 463; Baldwin-United Corp.,
105 F.R.D. at 482 ("In order ro supplement judicial
examination of the substance of a compromise
agreement, and because a court cannot conduct a
trial in order to avoid a trial, attention must be paid
to the process by which a sertlement has been
reached. ").

Although the procedural focus on the fairness
determination yields information pertinent to the
adequacy of representation inquiry, it cannot fully
satisfy the inquiry. That is because reliance on the
negotiation process used to approve the settlement to
satisfy the class certificarion requirements puts
excessive pressure on the settlement approved
determinations, and, more fundamentally, such a
reliance may be circular. Cf 2 NEWBERG &
CONTE $ 11.28, ar 1l-54 (suggesting a greater need
for a court to carefully articulate *797 its reasons for
settlement approval where the class was not
separately certiñed).

Courts approving' settlements have examined the
úqgotiating process in light of the "experiëlce,of.

,:'êorrnsel, the vigor with which::..the,,case was
prosecuted, and the coercion o¡.Éollusion that may
have- marred the neg$áÉ'Ëh,l ,Aemsetves.í
Mitictu¡nn v. Døtis, zoÉ-if¡.2¿ '426, :433 (zd
CiI:1983) (citing,Weinberger, 698 F.2d at 73i-'.
GíönnelL, 495 F.?Á at 465.). Some of these courts
have suggested that the fact that vigorous, arm's
length negotiations occurred should allay concerns
about adequacy of representation. But these
inferences depend on the implicit assumption that the
lawyers actually negotiating really were doing so on
behalf of the enüre class, se¿ 2 NEWBERG &
CONTE $ 11.28, ar ll-59, assumprions which are
clearly unjustified in a context where the potential
for intra-class conflict further emperils the class's
representation. Far too much turns on the adequacy
of representation to accept it on blind faith.

Without determining that .the class actually was
adequaæly represented, the districtjudge has,no real
basis fo¡ assuming that the nègotiations satisfactorily
vin¡licated the:iinterests of all the'ábsentees. The
focus on the negotiation process also cannot address
the part of the adequacy of representation inquiry
intended to detect situations where the named
plaintiffs are unsuitable representatives of the
absentees' claims, To state that class members
were united in the interest of maximizing over-all
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recovery begs the question. ' ' Although that
observation might allay some concern about a
conflict befween the attorney and the class, a .judge
must focus on the settlement's distribution terms (or
those sought) to detect situations where some class
members' interests diverge from those of others in
the class. For example, a settlement that offers
considerably more value to one class of plaintiffs
than to another may be trading the claims of the
latter group away in order to en¡ich the former
grouP.

[9] In short, the prophylactic devices used by
judges to approve these pre-certification settlements
without ever formally certifying the class fail to
satisfy the requiremenrs of Rule 23. Without
determining that the class claims are common and
typical of the entire putative class and that the class
representatives and their counsel are adequate
representatives, we have no assurance ttrat the
district court fully appreciated the scope and nature
of the interests at stake. [FNlg] Finally, we note
that courts adopting rhe view that the formal class
determinations are not necessary for settlemenl
classes may be contravening not only the language of
the rule but also the Supreme Court's
pronouncement in General Telephone Co. of
Southwest v. Falcon, 457 U.S. 147, t6O, 102 S.Ct.
2364, 2372, 72 L.Ed.zd, 740 (1982) (disapproving
the trial court's insuff,rcient scrutiny of the named
plaintiff's capacity to adequalely represent the class),
that "[a]ctual, not presumed, conformance with Rule
23(a) remains, however, indispensable." Thus,
while we approve the provisional certifìcation of a
settlement class to faeilitate settlement discussions,
final settlement apprõval depends on the finding that
the class met all the requisites of Rule 23.

FNtg. ln:,:Molc.þ-¡nm v. Davis, 706 F.zd at 433,
the,.,cóu¡t-'was satisfied by the district courtìs'"iieærmination 

that the setrlemenr class satisfied the..
adequaøy, sf representation inquiry noting: "There
is noi doubt that the district coun must make an
idepedem evaluation of whether the named.
plaintiffs were adequate represenratives of the,
class.... A judge has an obligarion ro consider'
w[eSer the interest of the class are adequately
neprèsented. " (citing Easr Texas Motor Frelght
.Sy&,*.Þc. v. Rodri guez, 43 I {t.S. 395, 4f.3-06,.,W
s.çFiì1891, 189C98, s2 L.EÅ.zd 453 (1977));-¡,,
see dliii::P'hunmcr, 668 F.2d at 659 & n. 4. We
agree tbat this is an appropriate focus given the
heightèid porentiâl for collusion, buy-offs, and
other'abuSes in settlement class sinntions
where the negotiations occur before the court
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! appointç, class representatives and counsel'

We slill believe,'however;'that courts should
assure that settlement classes,meet,a// of the

requirements of 23(a) and (b). This

duty of courts in class action settlements to
, assure ..,that the absentees' rights , ,are

' adequately protected' .

F. .Can There be a Valid Setllement Class That
Would Not Serve as a Valid

Litigation Class?

As .we have previously. explained, courts using'the
",,settlement class ..device. must at sQme point
definitively certify theiclass and satisfy themselves
that the requisites of,;Rule 23 have been satisfied.
To avoid that process *798 entirely would dismantle
the: ruie's carefrrlly constructed mechanism that

serves to protect absentees' due process ilghts.
Moreover, despite some courts' suggestions that the

standards are less rigorous for settlernent classeç, we
do not believe that Rule 23 authorizes separate,

liberalized criteria for settlement classes.

A!:.the oulset we note that; while some other courts'
have:ngmifially complied with the rule,'1þsy appear

to ,have.,assumed.that lower standards apply in
settlement class cases. See fficers for Justice v.

Civil.Sert. Comm'n,o|,San Francisco, 688 F.2d 615,
633 (9th'.Cir,1982), cert.,denied; 459 U.S. ,1217,

103 :S,Ct. l2!9, 75 L,Ed.2d 456 , (1983)
(lllC]ertification issues raised:: by , class action
litlgation that is resolved short of a decision on¡th€
merits must be viewed in a different lighl.'!.); Fisher
Bros. v. Phelps Dodge Indus, Inc., ,6M F.Supp.
446,'450 : (E D.Pa.1985); In,re Dennis Greenman
Sec. .Litig,,,829 F,2d ,1539, 1543 (llth'Cir.'1987)
("In reviewing settlement,,certifications, a special
standard has been employed,!'); A.II' Roåins, 880
F.2d at 740'(in, deciding whether, to'certify'a class,

settlement is at least an important factor in favor and

might even, be a per se ,ground for certification);
MCL 2d.at $ 30;45. Other courts have,stated that
settlement reduces the potential conflicts among the

class and thus enhances'the likelihood of'meeting the
criteri4, presumably,the same criteria a litigation
classi must satisfy. See, e;g.,' Bowling v. P,fizer,

Inc., 143 F.R.D. l4l, 159 (S.D.Oh.1992).
Newberg is of this view. Se¿ 2 NEWBERG &
CONTE $ 11.28, at ll-58.

According to Newberg, though'settlement does not
impact the numerosity requirement it may indeed
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increase the likelihood of. meeting'the commonality
and typicality inquiries. "Typicality of ,'claims in a

settlement' 'class context requires proof' that the
interests of:the qlass represeniative and the class are
commonly held for the pr¡poses of recgiving similar
or. overlapping,benefits from a .settlement." 2
NEWBERG & CONTE $ 11.28, at l1-58, On this
theory, because the court has delayed the frndings
until the outgome of .the , litigation. ,(i.e., 'the
settlement agreement) is known, the judge conducts
the inquiry based on the relative rewards to the class

memberç. rather than based on the various legal
claims of class members. So lohg as all plaintiffs
get similar benefits from thq settlement, irrèspective
of the different strengths of their initial claims, the

cornmonality and typicatfry inquiries are viewed.as
likely to be satisfied.

Under this approach, the adequate representation
inquiry,,is also.simplified in the settlement class
contej(t by a . result-oriented approach, toward the

clasd requir-ement fndings. Rather than aSkirrg
whether the laryyers have suff¡cient ¡esourcçs.and
skills to prosecute the action (as would be the. qaqe..

with "oio*rry class ' certification 
' 

p¡oceãùres),
courts, ii is said, need only determine; in hindsight,
whether the settlement was negotiated at a{n4'
lengÌh, and wlether the , negotiq¡lons".were long,
thorougb, and deliberative. Seg In re Corrugated
Container Antit¡ast Litig., 643 F.2d 195, 212.(sth
Cir.l98l) (adequacy' judged by sufficiency of
settlement); In ,re Domestic Air Transp. Antitrust
Litig., 148 F.R.D. 297, 341 (N.D.Ga.1993)
(inequitable distribution). Courts adopting this
approach require proof.only that named plaintiffs'
and ilass interests aré not antagonisiic. See, e.g.,
Goodman v. !,ukens,Steel Co., 777t,F.2d ll3, 123
(3d Cir.l985),(relying on absence oJ conflict to find
adequate representation); Lewis v, Cunis;.671 F.2d
779,,788 (3d Cir.1982)'(frnding named plaintiff an

adequate ,representative despite small stake in
litigation and ignorance of facts and claims); Steiner
v. Equimark Corp., 96 F.R,D. ,6p3, 610
(W.D.Pa.1983) ("The key question [for the

adequacy of representation inquiryl is whether their
interests are anfagonistic."). In these cases, courts
havè effectivêly relied on the'settlemen!'s terms--the
outconie of the action--to find the'iéquired absence

of antagonism. tFN2Ol

FN20, For example, in finding adequate

representation, one coun noted: "[SJo long as all
iláss members are united in asSening a common
right, such as achieving .the'maximum possible

.t
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recovery for the class, the class interests a.a not .t\
anugonistic for representation purposes." In re
Corrugated Container Antitrust Litig., 1980-l
Trade Cas. (CCH) ll 63,163 at 77,788 n. 10, 1979 .

wL 1751 (S.D.Tex.1979), afd, 643 F.Zd tg1
(5th Cir.198l) (citing WRIGHT & MILLER,
FED. PRACTCE & PROCEDURE CrVIL $
1768, at n. 7 & 8).

*799 l20ll2ll[22] We disagree with this approach,
championed primarily by Newberg. There is no
language in the rule that can be read to authorize
separate, liberalized criteria for settlement classes.

[FN2U Although we acknowledge the need for
flexible interpretation of Rule 23 to enable it to
achieve its broader purposes of vindicating difficult
individual claims and conserving judicial resources,
see Beef, 607 F.2d, af 177-78 (discussing the policy
needs for flexibility); Ace Heating, 453 F.Zd at 33
(recognizing need to give small claimants who did
not opt out the right to appeal a settlement approval),
we emphasize that Rule 23 is designed to assure that
courts will identify the common interests of class
members and evaluate the named plaintiffs' and
counsel's ability to fairly and adequately protect
class interests. See Karz v. Cane Blanche Corp.,
496 F.zd 747, 75'1 (3d Cir.t974). Thus, acrions
certified as settlement classes must meet the same
requirements under Rule 23 as litigation classes.
To allow lower standards for the requisites of the
rule in the face of the hydraulic pressures confronted _
by courts adjudicating very large and complex
actions would erode the protection afforded by the
rule almost entirely.

FN2l. Indeed, if any difference in srandards is
warranted, pre- certification senlement may raise
the adequacy of representation sundard. rsi¡lce

-,,.FIS.: rr¡quqy must ascenain "whether there bas
¿qe:ffiúsanyn,.colhlsion or urdue pressure by the

' r' '::':deferdar¡ts on would be class repiesentatiuesi" see
..Jïrsr Conan: Corp. of Boston Cowutttcr Accts.
.-,'üfig., 119 F.R.D. 301, 308 (D.Mass.1987);

Alvarado Partners LP v. Mefua, Z23 F.Supp. 540,
546 (D.Colo.l989), ir musr carry greatei'weight
in fhe settlement class context where there is
an enhanced potential for those evils. Thus,
while the other 23(a) findings remain
important when the action settles, the need to
assure an absence of collusion and an
alignment of interests assumes an especially
crucial role. Reliance, for the class
requisites analysis, on the settlement's terms
and process also increases the importance of
an independent conclusion of adequate
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representation (i.e.; one' riot derived solely
by reference to the nature of the
negotiations).

Judge Posner has explained the animating concern
behind this strict application. "The danger of a
premature, even a collusive, settlement is increased
when as in this case the status of the action as a class
action is not determined until a settlement has been
negotiated, with all the momentum that a senlement
agreement generates.... " Mars, 834 F.2d at 680.

The foregoing discussion has focused on adequacy
of representation, but the presence of commonality
and typicality are equally important to the class
action regime. Ceniffing a class without the
existence of questions conmon to the class (or where
the class representatives' claims are not typical)
pervcftS the class action process and converts a
federal court into a mediation forum for cases that
belong elsewhere, usually in state court. On the
other hand, the cases that make the settlement class
device appear most useful are cases presenting the
most unwieldy substantive and procedural issues,
i.e., those diversity cases in which plaintiffs from
many states are confronted with differing defenses,
differing statutes of limita¡ions, etc.--precisely those
cases that stretch the Rule to its outer-most limits.

This is a troublesome issue--and a close one.
Many mass tort actions have this problem. The
School Asbestos cases and the Breast Implant cases
had it, and this case does, as well. It may initially
seem diff,icult to envision an actual trial of these
cases because of the differing defenses certain to be
raised under the vaïious bodies of governing law.
While the problem may be overstared, IFN22I
settlement classes still serve the useful purpose of
ridding the courts--state and federal-of these
litigation albatrosses even though the case may never
have been triable in class form. But if that were the
primary function of the settlemenr class, the federal
courts would have become a mediation forum, a
result inconsistent with their mission and limited
resources. In sum, "a class is a class is a class,"
and a settlemenr'class, if it is to quatify under Rule
23, must meet all of its *8fi) requirements. The
district court should keep these fnatters in mind on
remand.

FN22. In the School Asbestos case, 789 F.2d at
996, the panel asked counsel ro analyze all rhe

claims and defenses and write a report reflecting
whether the differing claims and defenses
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evidence a small number of patterns that

would be amenable to trial through a series

of special verdicts. The plaintiffs c¿tme up

with a demonstration that the claims and

defenses were reducible to four patterns'

That, in our view,, was suff,tcient to satisfy

the commonaliry and typicality inquiries.

The same might be true in this case.

V. IS THE SETTLEMENT CLASS PROPER
HERE?

A. Were There Adequnte Findings Under Rule

23(a) ?
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[24] As we have explained, a class action--whether
certified for settlement or litigation purposes--must

meet the class requisites enunciated in Rule 23.

The district court did not make findings on these

issues. The numerosity requirement of Rule 23(a)

is plainly satisfied in this action encompassing nearly
six million truck owners. The commonality and

typicality inquiries of 23(a), however, raise

substantial concerns about the sufficiency of this

class. The record currently lacks the facts needed

to establish these requisites, and the defendants also

ardently maintain that the applicability of different
defenses to different groups of plaintiffs would
prevent the class from satisfying the commonality
and rypicality requirements. At this juncture, we

leave open the possibility that, on remand, the

district court may indeed find facts suffltcient to

support lhese elements.

2. Adequacy of Representation
a; The Situation of the Fleet Owners

Í251t261This settlement class appears'to fail to meet '

Rule 23(a)'s adequacy of representation test. The

adequacy of representation inquiry has trteo

components intended to assure that the absentees'

interests are fully pursued: it considers whether the

' na¡r¡ed plaintiffs' interests ateisufficiently aliped
with the absentees', and it tests the qualifications of
the counsel to represent the-class. See tileiss v.

York Hospital, 745 F.2d 786, 811 (3d Cir.1984); 2

NEWBERG & CONTE $ 11.28,, at ll-58. On the

first prong, we are not satisfied that the interests of
various class memberv were sufficiently aligned;

indeed the settlement-appears to create antagonism

within the class. While some courts have been

satisfied that there is no intra-class conflict where

"all class members are united in asserting a common

right, such as achieving the maximum possible

recovery for the class," In re Corrugated Container
Antitntst Litig., 1980-l Trade Cas. (CCH) I 63,163

at 77,788 n. l0 (S.D.Tex.1979), aff'd., 643 F.2d

195 (5th Cir.l98l), we disapprove such a myopic
focus on the settlement terms.

In this case in particular, the conclusion that the

settlement--which (supposedly),fnaximized class

recovery--satisfied the requirement that class

members' interests not *801 be antagonistic ignores

the conspicuous evidence of such an intra-class

conflict in the very terms of this settlement' The

substantial impediments to fleet owners' using these

certificates creates a conflict between their interests

'\

Certai¡ of the objectors in this case contend that the

district court committed plain error by never acfually

certifying the class as required by Rule 23. See

Brief of French Objectors at 18. This, of course,

would be a serious error, since without certiltcation
there is no class âction, and "[i]n a settlement

entered without class certification the judgment will
not have res judicata effect on the claims of absent

class members." Simer v. Rios, 66I F.2d 655' 664

(7th Cir.198l).

l23l The district court certified the class

provisionally in a preuial order. See Pretrial Order

No. 7. rWe have already noted that provisional

certification constitutes an acceptable means of
facilitating settlement negotiations. See ' 2
NEWBERG & CONTE $ 11.27, at 55-56. It
appears that the court believed that it certified the

class by "confîrming" the provisional certification in
its order approving the settlement. However, the

court did not make the findings we today hold that

Rule 23 requires, not even upon approving the

settlement. Because we hold that courts employing
settlement classes must still make findings that the

class complies with Rule 23(a) and the appropriate

parts of Rule 23(b), lhe court's ,failure to comply
with the rule in this respect is a plain error of law,

and hence an abuse of discretion, requiring that the

certification be set aside.

Our conclusion that the settlement class was not

properly ceflified does not mean that the,class could

not be certified on remand. Accordingly, we must

consider whether the eiisting record is adequate to

support class certification, or whether further record

development is required.

B. Could the Class Requisites Have Been Met on the

Current Record?

L Numerosiry, Commonaliry, and Typicaliry
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rin this settlement and those of individual o*nrrr. .\
(The named plaintiffs are all individual owners.)
Moreover, the dubious value of the transfer option,
see Part Yl.A.l.c infra, one of the principal
responses to the fleet owners' objection, does little
to reduce the disparity in the prospective value to the
different sections of the class.

This is not a case where some plaintiffs share the
prospect of a future claim with other class members
who currently have such a claim. The fleet owners
will never enjoy the benefits of the settlement tenns,
such as the intra- household transfer option, intended
specifically for the benefit of individual owners.
Thus, we must be concerned that the individual
oìmers had no,incentive to maximize the recovery of
the government entities; they could siew the tenns
of the settlement tol.their own benefit. Not
surprisingly, the settlement leaves fleet owners with
significantly less value than individual owners. At
the very least, the class should have been divided
into suÞ classes so that a court examining the
settlement could consider settlement impacts that
would be uniform at least within the sub-classes.

b. Did Couruel Adequately Represent the Interests of
the Entire Class?

The other aspect of the adequacy of representation
test, whether counsel are qualified and serve the
interests of the entire class, aìso gives us reason to --
pause. Courts examining settlement classes have
emphasized the special need to assure that class
counsel: (1) possessed adequale experience; e)
vigorously prosecuted the action; and (3) acted at
arm's length from the defendant. See, e.g.,
Malchman, 706 F.zd at 433: Alvarado panners,
723 F.Supp. 

^f 546. The first crirerion is no
problem, for these counsel clearly possess the
experience and skills to qualify them to pursue these
sorts of actions. But the second and third points
require attention in view of the lack of significant
discovery and the extremely expedited sertlement of
questionable value accompanied by an enormous
legal fee.

Before addressing the latter points, it is necessary to
begin with some legal rheory discussing the
structural nature of fee arrangements in class actions
of this type, having in mind that even honorable
counsel--like class counsel here--may be
compromised by the possibiliry of a large fee.

(1) Class Action Attomeys, Fees Theory and

l27l[28] Beyond their erhical obligations to their
clients, class attorneys, purporting to represent a
class, also owe the entire class a fiduciary duty once
the class complaint is filed, S¿e 2 NEWBERG &
CONTE $ 1i.65, ar l1-183; Greenfietd v. Viilager
Indus., Inc., 483 F.2d 824, 832 (3d.Cir. 1973). The
large fees garnered by some class lawyers can create
the impression of an ethical violation since it may
appear that the lawyer has an economic stake in their
clients' case. But class actions cannot be analyzed
in the same framework as conventionai bipolar
litigation. Because of the collective action problems
associated with cases where individual claims are
relatively small, see 7A CHARLES A. WRIGHT,
ARTHUR R. MILLER & MARY KAY KANE,
Federal Practice and Procedure g 1754, at 49, and
the social desirability of many class suits (the private
enforcement model), id. at 5l; Sprogis v. Unired
Air Lines, Inc. 444 F.Zd tt94 (7th Cir.t97l), targe
attorneys' fees serve to motivate capable counsel to
undertake these actions. Thus, large fee awards
standing alone do not suffice to show that the
representation was inadequate or unethical. These
allowances generally reflect the realization that the
lawyer represents numerous individuals with
somewhat varying interests, not acceptance of a
situation where the lawyer's personal interests trump
the interests of the entire class.

Some corìmentators blame the system , of
compensating class action lawyers in a manner that
fails to confront fully the differences between class
action litigarion and elassical bipolar litigation for
creating incentives- that diverge markedly and
predictably from ,their clients, interests. The
leading critic is kofessor Coffee. See John C.
Coffee, J¡., Understatúing*&l2 the plaiwiff,s
Anorney: The Implications of Economic Theory For
Private Enforcemen of Inw Through Class and
Derivøive Actiotu, 86 COLUM.L.REV:, 669,
671-72 (1986) (noting that critics "have argued rhat
the legal rules governing the private attorney general
have created misincentivei that unnecÃsarily
frustrate the utility of private enforcement. These
critics have focused chiefly on the conflicts that a¡ise
between the interests of these attorneys and their
clients in class and derivative actions....")
þereinafter Understanding the plaintiff,s Auorney l;
id. at 677 ("Ultirnately, the most persrr¡sive account
sf why class actions frequently produce
unsatisfactory results is the hypothesis that such
actions are uniquely vulnerable to collusive
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Súlements that benefit plaintiff's a$orneys rather '\
than their clienß."); John C. Coffee, Rescuing the
Private Attorney General: Wry the Model of the
lnwyer As Bounry Hunter Is Not Working, 42
MD.L.REV. 215 (1983); John C, Coffee, The

Unfaithful Champion: The Plaintifr as Monitor in
Shareholder Litigation ¿18 LAW & CONTEMP.
PROBS. 5 (Summer1985); Kevin M. Clermont &
John D. Currivan, Improving on the Contingent Fee,
63 CORNELL L.REV. 529 (1978); Murray L.
Sch'wartz & Daniel J.B. Mitchell, An Economic
Analysis of the Contingency Fee in Personal-lnjury
Litigation, 22 STAN.L.REV. I 125 (1970).

Economic models have shown how conventional
methods of calculating'.class action fee awards give
class counsel incentives to acf earlier than their
clients would deem "optimal. See Coffee,
Understanding the Plaintiff's Attorney, 86
COLUM.L.REV. at 688. Because, under a

percentage of recovery award mechanism, the
attorneys will only enjoy a relatively small portion of
whatever incremental award they can extract from
the defendant, the defendant can pressure the
plaintiffs' attorney into early settlement by
threatening to expend large sums on dilatory tactics
that would run the expenses up beyond what
plaintiffs' attorneys can expect to profit. Id. at 690.
Rather than presenting a possible solution, the
lodestar method seemingly exacerbates the problem
of cheap settlement by divorcing the fee award from - '=

the settlement's size, since plaintiffs' attorneys have
no incentive to take the risk on a trial for a
potentially larger award to the class where their own
fees will not necessarily reflect the greater risk taken
at trial. See also id. at7l8 (discussing how lodesta¡
method may create structural collusion).

Coffee also blames 'the principal-agent problem
endemic to class actions for creating a situation
where the defendants and plaintiffs can collusively
settle litigation in a manner that is adverse to the
class's interest: "At its worst, the settlement process
may amount to a coJert exchange of a cheap
settlement for a high. award of attorney's fees.
Although courts have long recognized this danger
and have developed some procedural safeguards
intended to prevent collusive settlements, these
reforms are far from adequate to the task. " ^Id. at
714 n. 121 (citing cases). A number of
commentators have identihed settlements that afford
only nonpecuniary relief to the class as prime
suspects of these cheap settlements. S¿¿ Coffee,
Understanding The Plaintiff's Attorney, 86
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-COLUM.L.REV. at 7ló n. 121 Jonathan R.
Macey & Geoffrey P. Miller, The Flaintffi'
Anorneys Role in Class Action and Derivative
Litigation: Economic Annlysis and
Recommendations for Reform, 58 U.CHI.L,REV. 1,
45 n. l0 (1991); Nancy Morawerz, Bargaining,
Class Representation, ønd Fairness, 54 OHIO
ST.L.J. l, 5 n. 40 (1993).

While courts may fail to appreciate adequately the
distinction between conventional bipolar litigation
and class actions in many respects, they may over-
ernphasize these differences in other respects. To
be sure, courts will be willing to award fees in class
actions that would app€ar extraordinary and arguably
improper in conventional litigation. Nevertheless,
some of the critiques based on ethical or collusive
concenß remain instructive. Although subsequent
versions seem to avoid a discussion, the Manual for
Complex Litigation (FirsÐ acknowledged the
potential for attorney-class conflict. It condemned
fees that are paid separate and apart from the
settlement ñmds paid to the class because amounts
"paid by the defendant(s) are properly part of the.
settlement ñrnds and should be known and disclosed
at the time the fairness of the settlement is
considered." MCL lst $ 1.46.

*803 One court has noted that the "effect of such an
arrangement [where the counsel fees. are not
resolved and the details nor included in the class
noticel may be to cause counsel fsr the plaintiffs to
be more interested in the amount to be paid as fees
than in the amount to be paid to the plaintiffs." In re
General Motors Corp. Engine Interchange, 594 F.2d
at 1131. Commen-tators have also noted how,
where ¡here is an absence of objectors, courts lack
the independently-derived information about the
merits to oppose proposed settlements. S¿e Coffee,
Understanding the Plaintiff's Attorney, 86
COLUM.L.REV. at 714 n. I3l. Of course, by
endorsing a practice where the class is, for practical
purposes, deprived of information concerning the
fees, courts foster a situation where there witl be
fewer objectors. [FN23J

FN23. The information on fee agreements may
prompt potential objectors to oppose not only the

awalds but, also, to the exient they conclude that
arm's length negotiations were compromised, the

adequacy of the settlement and the propriety of the

class.

(2) The Srewardship of Counsel Here
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\ [29] A number of factors militate against the ''\
conclusion that the class's interests were sufficiently
pursued here. First, the settlement arguably did not
maximize the class members' interests. Every
owner received a coupon whose value could only be
realized by purchasing a new truck. Significant
obstacles existed to the development of a secondary
market in the transfer certificates given that the
transfer restrictions and the certificates' limited
Iifespan minimize the value of the transfer option.
Second, class counsel effected a settlement that
would yield very substantial rewards to them after
what, in comparison to the $9.5 million fee, was
little work.

Third, the fact that the settlement involves only non-
cash relief, which is recognized as a prime indicator
of suspect settlements, increases o!Æ,sense -rhat the
clàss's interests u/ere not adequatelrr vindicated.
The separate negofiation of the fee agreement and
the failure to disclose the amount of the award in the
class notice only enhance this sense that counsel may
have pursued a deal with the defendants separate
from, and perhaps competing for the defendant's
resources with, the deal negotiated on behalf of the
class. And although the degree to which a

settlement hurts a defendant is not ordinarily a

measure of the settlement's adequacy, the fact that
this settlement might acfually benefit GM by
motivating current owners, to buy new trucks from
the company (the settlement may arguably be viewed -'
as a GM sales promotion device) certainly does little
to allay the concern that the settlement did not
advance the interests of the class as much as it might
have.

Fourth, our concern about the vigor of counsels'
prosecution of the class claims, specifically the
possibility that counsel did not do right by the class,
is buttressed by the legacy of Prandini v. National
Tea Co., 557 F.2d 1015, 1021 (3d Cir.l977). In
Prandini, this court recognized the potential for
attorney-class conflicts where the fees, while
ostensibly stemming from a separate agreement,
were negotialed simultaneously. We characterized
simultaneity of fee and settlement negotiations as a

"situation ... having, in practical effect, one fund
divided between the attorney and client." Id. To
respond to this danger of collusion between the class
counsel and defendant, Prandini and the Third
Circuit Task Force Report on court-awarded
attorneys' fees disapproved fee discussions until
after the achievement and approval of settlement.
See Prandini, 557 F.zd at l02l; Court Awarded
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Attorney's Fees, Report of the Third Circuit Task
Forcs, 108 F.R,D. 238, 266 (1985) [hereinafter
Task Force I. tFN24l

FN24. Other cases and authorities have followed
this guide. See, e.9., Ashley v. Atl.antic Riclfield
Co., 794 F.zd 128 (3d Cir.1986); MCL 2d 5
30.41; 2 NEWBERG & CONTE $ 11.29, at
l1-62 (recognizing potential for conflict where
settlement and fees to be paid by defendanr
simultaneously negotiated). To implement this
prophylactic bar firlly, couns would have ro
require class counsel to disclose all understandings
as to fees, not simply concluded, formal
agreements. See MCL 2d g 34.42, at 237-39.
Although it recognized that this prophylactic rule
could impede some settlements by making it
impossible for the defendant to size up its total
Iiability (i.e. the sum of the set¡lement amount and
any fees the defendant agrees to pay), Task Force,
108 F.R.D. at 267-69, the Task Force
concluded that avoiding the conflicts justified
this cost.

*804 In this case, there were strong indications that
such simultaneous negotiations in fact transpired:
Indeed, there was evidence in a letter from class
counsel that at least some portion of tle fees and
expenses had to have been negotiated simultaneously
with the settlement. The court justihed its dismissal
of the allegation of simultaneous negotiation , by
citing (1) a statement in the letter that the "attorneysi
fees were negotiated separately, after we agreed on
everything else," and (2) GM's reservation of the
right to contest any award of fees that it deemed

urueasonable. Even¡hol¡gh we assune that these

are factual hndings, thus ordinarily deserving
deference, we think these findings were made by
reference to ân erroneous legal standard. Indeed,
neither of these bases is persuasive, especially in
view of GM's acquiecence in a patently baseless
ground for augmenting the counsel f.ee, see Part VII
infra.

In considering the adequacy of representation, we
are loath to place such dispositive weight on the
parties' self-serving rema¡ks. And even if counsel
did not discuss fees until after they reached a

settlement agreement, the statement would not allay
our concern since the Task Force recommended that

fee negotiations be postponed until the settlement
was judicially approved, not merely until the date the
parties allege to have reached an agreement. We
recognize that Evans v. Jeff D., 475 U.S. 717,
734-38, 106 S.Cr. 1531, l54l- 43,89 L.F,d.zd747
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G986),, overruled Frandini's strict rule.prohibiting '

simultaneous negotiations' ,However; many of the

concerns that motivated :the Prandini rule,:remain,
and we see,no reason why Jeff D. or,its underlying
policy of 'avoiding ',rules ,that irnpede settlement

pteclude us from,.considering, the'.timing 'of 'fee

negotiations as a factor : ill. oür revjew of the

adequacy of the class's representation.

Consequently, the'likelihood ''that the parties did

negotiate the fees concurrently with the settlement in
this case increases our concern about the adequacy

of representation. [FN25]

FN25. While the panies ceuld, have, sought a

waiver pre-approving simultaneous negotiations,

Task Force ut 269, the panies did.not seek one

here.

Nor would GM's reservation of the right tq,appeal

the fee award establish that the fee was negotiated

separately since the likelþood that GM would want

to corrtest an award based on a fee pelition to which
it agreed is quite small. The facl is confirmed by
GM's "lay down'l position with respect to the fee

application. Although the Supreme Court clearly
invalidated the use of multipliers in lodestar awards

in 1992, see Ci¡y of Burlington v. Dague,'505,U'S.
557, Il2,S.Ct. 2638, 120 L.H.zd 449.119:92), GM
did not apprise the diqtrict co-urt of this fact when it
was approvi¡g the feq awa¡d, o¡ complain when the

dlsaict court used a multiplier in the calculations.

This.posture of GM suggests that its reserv¿tion of
the right to appeal the fee award should not be given
great weight in determining whether the settlement

and attorneys' fee were negotiated separately. But
we hasten to add that we have not resolved these

factors. We only holditoday that the court did not
make the necessâry f,rndings, and we remand to the

district court so that it,can make the necessary Rúle

23 findings.

The th¡ust of the foregoing discussion is that the

circumstances under which the settlement evolved,

made possible by the settlement class device, may

have compromised class counsel in a manner,raising
doubts as to adequacy of representation. The

districl. court will examine this aspect of the matter

on remand, Perhapq, õn a more developed record,
the adequacy of representation will be established.

These concerns underscore the importance of having

the district court make Rule 23 findings. Although
we do not believe that the class would meet the

requirements for certification on the current record,
we do not preclude the possibility that certification
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'\' ' could be properly supported on'a'morê' developed
record. Thus, we will remand this::action to the

district qourt' so that it câ¡t r€.€xâtline the class

certification and the settlement and, if appropriate,
certify the class by making the findings required by

Rules 23(a) and.(b), :

VI. IS T}IE SETTLEMENT,FAIR,
REASONABLE,ANDADEQUATE? :

l30lt31l Invoking the correct standard of review
under Girsl¡ v. Jepson, 521 F.2d 153;:t805 157,(3d
Cir.1975), the objectors also argue 'that 'the, district
court.abused its discretion when it approved,:the
settlement as , fair, ,reasonable, 'and ':adequate.

Because we leave open the possibility that the district
court may,on remand propeily certify 'the'class
pursuant to Part, V of this o¡inion, we,,.address'the

li:,. district court:s approval of the seülement. Rule 23(e)

'* irolloso,on,rle''triat ,judge the'duty of protecting
:: absentées, which is executed by the court's assuring
" ttrat the, settlement represents adequate;compensation

íiJ.i,','fo¡ "the, release,,of ,.the class claims . See 2
NEWBERG ,,& ,CONTE $ , 1l',46; ,at 11.105..to .

11-106, Some ,courts have,described ,their duty
under; Rulç 23(e) :as ;the''fiduciary responsìbilityl of
ensuri¡gitbat the.settlqment ris fair.and:¡ot.a product
of.cOllusion. In,re,Wamgr.Aommun: Sec. Litig.,
798F.2Å35,37 (2d Cir.1986); see also Plummer v.

,Chemiçat Bank, 66:8 F.2d 654,658 (2d Cir:1982);
, Grunin v. ,IfiernaÍional Hoase of '.Pancakes,, 513

F.2d;.,114,'123'(8th Cn.), cert, denied, 423 U.S.
,8é4;196'5.Ct, 124,46 L.Fd.æ 93 (1975); ,Alvarado
Pañners:'L,P.' v:,Melta,',723 :F.Supp.' 540; 546
(D,Colo.l989). At all€vents, where the court,fails
to comply with this düIy, absentees.have an action,to
e¡$oin the,settlement. 2 NEWBERG & CONTE $

tt.23.

In.srder for the determination that the'settlement is
fai¡, reasonable, ;and adequate qto.survive appellate
.review,,the district court must show'it has.orplored
comprehensively all relevant,factors." : Malchman,
'706 F,zd at,434 (citing Protective.Comminee, 390
U.S.,at 434,:88 S.Ct. at 1168; Plummer; 668 F.2d at

659). ¡ number of courts have recopized the.need

for a qpecial focus.,on precluding,the,'existence of
collusion. See Malchtnan; 7M F.2d at 433
(advocating 'a focus,on the negotiation process to

uncover. possible' collusion); . General Motors
Inerchange, 594 F.zd at ll25 (finding a need for
heightened scrutiny of the settlement stemming from
the potential for collusive settlement).
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I The topic of class action settlement has received .'\
much attention, which is understandable given the
growing frequency of the settlement of increasingly
large claims through the class action device. See In
re A.H. Robins Co., 880 F.zd 709, 739-40 (4t}r
Cir.l989) (discussing rhe use of rhe device ro settle
various mass tort cases); In re Taxable Municipal
Bond Sec. Litig., 1994 WL &3142 at *5 (noting the
dramatic change in attitudes of courts and
commentators to'ward the settlement class). The
drive to settle class actions has also grown,
notwithstanding the potential for collusive
settlements to compromise absentee interests.
Couns undertaking the special role of supervising
class action settlements are apparently heeding the
public policy in favor of settlemenr, see 2
NEWBERG & CONTE $ t1.41, at ll-85, and
acknowledging the urgency of this policy in complex
actions that cons¿me substantial judicial resources
and present unusually large risks for the litigants.
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indications of sustained advocacy by the de facto
class counsel than we observe in this case. See
lYeinberger,693 F.2d 6l (settlement discussions did
not cornmence until after four years of discovery
supplemented by another investigation by a trustee
and after plaintiffs rejected first settlement offer); In
re Beef Indus. Antitnut Litig., 607 F.2d at 17/-7g
(settlement discussions began after six months of
discovery; action pending for three years, court fully
briefed); City of Detroit v. Grinneil, 495 F.Zd 449,
4& (2d Cir.1974) (approving setlement afrer
several counsel vied for position for four years and
voiced strenuous objections, explaining that
Manual's concerns about settlement classes
articulated by the Manuaì for Complex Litigation
only pertained to settlement in the early stages of
litigation); cf. Plummer, 668 F.zd 654 (rejecting
settlement where plaintiffs' counsel relied on
information volunrarily fu rnished by defendants).

We have already nored the special difficulties the
court encounters with its duties under Rule 23(e) in
approving settlements where negotiations occur
before the court has certified the class. Because of
such difficulties, many courts have required the
parties to make a higher showing of fairness to
sustain these settlements. See, e.g., Ace Heating &
Plumbing Co. v. Crane Co., 453 F.Zd 30, 33 (3d
Cir.l97l) ("[W]hen rhe sertlemenr is nor negotiated
by a court designated class representative the court-
must be doubly careful in evaluating the fairness of
the settlement to the plaintiff's class."); General .

Motors Imerchange, 594 Ê.?Å at Il?S (attributing a
necd for heightened scrutiny of the settlement to .the

potential for collusive settlement); Weinberger v.
Kendrick, 698 F.2d 61, 73 (2d Ci¡.1982) (higher
showing of fairness required in pre-certification
settlements, and special focus on assuring adequate
representation and the absence of collusion);
Malchman v. Davis, 706 F.2d 426, 434 (Zd
Cir.l983); Mars heel v. Continental lll. Nat'l Bank
& Trust, 834 F.2d 677 , 68t (7th Cir.1987); Counry
of Suffolk v. Long Island Lighting Co., 907 F.Zd
1295, 1323 (2d Cir.l990); 2 NEWBERG &
CONTE g 11.23; MCL 2d $ 30.42 (citing the
informational deficiencies faced by the court and
counsel in pre-certification settlements). We affirm
the need for courts to be even more scrupulous than
usual in approving settlements where no class has yet
been formally cenified. A- Adequacy of Settlement--General Princíples

Settlements that have survived this heightened [32ll33l This inquiry measures the value of the
standard have involved much tt.ong.i *806 rrtrl.-.nt itself to determine whether the decision to
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There are certain basic questions that courts can ask
to detect those cases settled in the absence of
sustained effort by class representatives sufficient to
protect the interests of the absentees. See MCL Zd
$ 30.41. For instance: Is the relief afforded by the
settlement significantly less than what appears
appropriate in light of the preliminary discovery?
Have major causes of action or types of relief sought
in the complaint been omitted by the settlement?
Did the parties achieve the settlement after little or
no discovery? Does -it -appear that the parties
negotiated simultaneously on attorneys' fees and
class reliefl Even acknowledging the possibility of
some overpleading, these questions raise a red flag
in this case.

With the courts' heightened duty ¡6 scrutinize this
pre-certification settlement and some of these
rudimentary indicators in mind, we now apply our
nine-factor Gjrså test, see Part III supra, and
conclude from the balance of these factors that the
district court's conclusion that the settlement was
fair and reasonable constitutes an abuse of
discretion. Coincidentally, this resulr rracks rhe
conclusions of a Texas appeals court that, based on
an analysis similar to that of Girsh, set aside an
order approving a substantially identical settlement
of similar claims brought by_ rdôidents of Texas.
See Bloyed v. General Motors, SSl S.W.2d 

^t 
422.
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Settle represents a good value for a relatively weak
case or a sell-out of an otherwise strong case. The
Gjrsl¡ test calls upon courts to make this evaluation
from fwo slightly different vantage points.

According fo ,Girsh, courts approving settlements

should determine a range of reasonable settlements

in light of the best possible recovery (the eighth
Girsh factor) and a range in light of all the attendant
risks of litigation (the ninth factor). See Gírsh v.

Jepson, 521 F.zd at 157; see also Malchman v.

Davis, 706 F .2d 426, 433 (2d Cir.1983) (identifying
a similar test); Ciry of Detroit v. Grinnell Corp.,
495 F.2d 448, 463 (2d Cir.1974) (same).

t34lt35] In formulaic terms we agree that "in cases

primarily seeking monetary relief, the present value
of the damages plaintiffs would likely recover if
successful, appropriately discounted for the risk of
not prevailing, should be compared with the amount
of the proposed settlement." MCL 2d $ 30.214, at

252. This figure should generate a range of
reasonableness (based on size of the proposed award
a¡d the uncenainly inherent in these estimates)

within which a district court approving (or rejecting)
a settlement will not be set aside. See Newman v.

Stein, 464 F.2d 689, 693 (2d Cir.l972). The
evaluating court must, of course, guard against
demanding too large a settlement based on its view
of the merits of the litigation; after all, settlement is

a compromise, a yielding of the highest hopes in
exchange for certâinty and resolution. See Cotton
v. Hinton, 559 F.zd 1326, 1330 (5th Cir.1977).
The primary touchstone of this inquiry is the

economic valuation of the proposed settlement.

[36] We rurn to this analysis. As will appear, the

district courtrs conclusion that the settlement \ryas

within the range of reasonableness rests heavily on
the proposition that the'class had never proven any

diminution in value of ,the trucks. It ignored the

fact that the coupons provided no cash value *807

and made no provision for repairing the allegedly
life- th¡eatening defect. For the reasons that
follow, we believe that the district court did not
sufficiently scrutinize the valuations of the

settlement, and that, on this record, the settlement
appears to be inadequate. Consequently, we will
conclude that the district court ened when it found
that the settlement fell within the range of
reasonableness.

L Valuntion of the Seulement--Introduction

The value of the $1,000 certificates is sharply
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disputed. GM argues that the certificates are worth
close to their face value since they can be redeemed
for a broad array of GM trucks and can be used in
combination with dealer i¡centives. For those
unable or unwilling to purchase another GM truck,
GM argues, cash can be realized from transferring
the certificate within the household for full value or
selling the certificate for $500. Plaintiffs presenred
an expert, Dr. Itmar Simonsen, who placed the value
of the certificates between $1.98 and $2.18 billion,
based on an estimate rhat 34% to 38% of the class
would redeem the certificate in purchasing a new
truck and an additional ll% of the class would sell
their certif,icates for $500. Objectors contest these
estimates and many of the assumptions used to
generate them.

We therefore analyze several of the foundations for
the district court's evaluation. ' First, we inquire
about the reliability of plaintiffs' witness's valuation.
Second, we explore the adequacy of the district
court's consideration of the possibility that some
class members would not be able to use the coupons
at all. Third, we inquire as to whether the quite.
significant resûictions on transfer of tl¡e certificates
present obstacles to the development of a market so

as .to render the estimates of their worth
unreasonably inflated. , Finally, we consider

' whelher the size of the attorneys' fees agreement
suggests that GM attached a greater value to the
class claims than proponents-of the settlement would
have us believe. These factors lead ineluctably to
the conclusion that the district court overvalued this
settlement, which in turn gives credence to the
contention of the objectors that the proffered
settlement was, in -reality, a sophisticated GM
marketing program.

a. Plaintiffs' Witness Dr. Itmar Simonsen

Dr. Simonsen's methods and assumptions raise
serious doubts about the reliability of the valuations
they generated. Although Simonsen's conclusion
was based on his estimate that between 34% and
38% of the class members would use the certificate,
his own telephone survey revealed that only 14Vo sf
the class reported that they would "definitely" or
"probably" buy a new truck. Apparently Simonsen

only excluded those who responded that they would
"dehnitely not buy" or "probably not buy" a new
truck, a methodological choice which is

questionable. Furthermore, Simonsen discounted
the statistics by seemingly arbitrary factors in an

effort to be "conservative," but without some basis
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'or explanation for the derivation of those factors, *. 
*\

have no '¡/ay of judging whether they were
conservative or aggressive

Even more importantly, the raw survey data
probably overstate the prospects that the certificates
will be used since there are substantial obstacles to
obtaining and transferring the certificates, none of
which Simonsen deals with. Finally, Simonsen
supposed that a higher percentage of fleet o\ryners

than individual owners would redeem the
certificates, but this seerns to disregard the statutory
and regulatory constraints that often restrict fleet
buyers' purchase decisions. Indubitably all of these
concems reduce the value of the settlement, yet
Simonsen appears simply to have multiplied his
estimated number of users by the coupon amount or
transfer value.

On the other hand, although various objectors have
made a good argument that the net value of the
ceftificates will also be eroded by rising truck prices
(which would allegedly be influenced both by the
huge mrmber of certificates that would need to be
redeemed within a relatively brief time and by the
fact that dealers may take advantage of customers
they know to be somewhat tied to the purchase of a
GM truck by their desire to realize value from the
coupon), we will, to be conservative, not take this
factor into account. *808 Even so, Simonsen's
methodology undermines his conclusion to the extent '.
that his valuation cannot support the settling parties'
case.

b. Inabiliry of Class Members to Use Certificates

[37] The district court also erred by not adequately
accounting for the different abilities (nor
inclinations) of class members to use the settlement.
One sign that a settlement may not be fair is that
some segments of the class are treated differently
from others. See Piambino v. Baíley, 610 F.2d at
1329; In re GM Corp. Engine Interchange Litig.,
594 F.Zd at ll28; MCL 2d $ 30.41, at 236.
Consequently, the fact that the coupon settlement
benefits'certain groups of the class more than others
suggests that the district courr did not adequately
discharge its duties to safeguard the interests of the
absentees. See In re Fine Paper Antitrust Litig.,
617 F.zd 22 (3d Cir.l980) (ongoing dury of the
judge to protect absentees); Piambino v. Bailey, 610
F.2d at 1329 (duty to assure rhe settlement is fair,
reasonable, and adequåte with respect to each
category ofthe class).
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People of lesser financial means will be unable to
benefit comparably from the settlement. GM cites a
number of other judicially approved class action
settlements that awarded coupons and argues that,
since this coupon provides far more consideration,, it
necessarily merits approval. See, e.9., New Yorkv.
Nintendo of Am. Inc., 775 F.Supp. 676, 679
(S.D.N.Y.1991) ($5 discount coupon for video game
purchase of approximately $200); In re Cuisinan
Food Processor Antitrust Litig., 1983-2 Trade Cas.
(CCH) !J 65, at 680, 1983 WL 153 (D.Conn.1983)
(discount coupons with maximum value of $100 for
machines costing approximately $100 to 9300); In
re Domestic Air Transp. Antitrust Litig., 148 F.R.D.
297, 33i (N. D. Ga. I 993) (certifrrcares worth'berween
$10 and $200 for flights costing between $50 and
$1s00).

These cases, however, differ dramatically in the
amount of money required to purchase the good-i.e.
to realize the certificate's value--and in the
frequency with which a typical consumer might
expect to purchase the good. Whether a new truck
costs between $20,000 and $33,000 as some
objectors claim or some amount "far less" than that,
as GM claims, this purchase is not comparable to
buying a new food processor or even an airline
ticket. As the district court acknowledged, "a
substantial number of class members" would not be
able to afford a new truck within the fifteen month
coupon period. 846 F.Supp. at 338. Both the high
cost of the trucks and the infrequency of a
consumer's purchase of a new truck (relative to the
fifteen month redemption'period) make using these
certificàtes significantly more difficult than those in
the other coupon settlements, for all class members
but particularly for the poorer ones.

Even where class members do manage to use the
certif,icates, we are concerned about their real value.
It may not be the case that the certificâtes saved
those class members $l,000 on something they
would have otherwise bought; those class members
may only have purchased new GM trucks because
they felt beholden to use the certificates. Thus,
rather than providing substantial value to the class,
the certificate settlement might bd little more than a
sales promotion for GM, in just the way that the

Bloyed courl characterized the settlement as a
"tremendous sales bonanza" for GM. Bloyed v.

General Motors Corp., 881 S.W.2d at 431.

We turn then to the fleet buyers, who constitute a
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ieadily identifiable category of plaintiffs arguably
disadvantaged by the settlement. Budgetary

constraints prevent some of them from replacing
their entire fleets within the fifteen month
redemption period. tFN26l Competitive bidding
requirements also apparently impede many of these

entities from being able to use the certificâtes.
Because there is no assurance that GM will be the

lowest bidder, the government entities bound by
these requirements may not be able to use the

certificates. See, e.g. The *8(D l,ouisiana Public
Bid Law, LA.R.STAT. 5 38:2212(AXlXa). The

district court dismissed these objections saying it was

"confident that ingenious counsel will be able to
strucn¡re bidding requirements so that the

governmental entities can take full advantage of the

certifrcates." 846 F.Supp. at 341. The district
court's observation, while perhaps partiaily accurate,

represents far too cavalier a dismissal of a

potentially serious intra-class conflict and inequity.

FN26. This is true of, for example, the State of
Iowa; State of Indìana; West Virginia
Depanment of Transporration; State of New

York; Commonwealth of Pennsylvania
Department of Transportation and

Department of General Services; County of
Los Angeles, California; Jefferson Parish,
Louisiana; and the City of New York.

The named plaintiffs argue that, if certain fleet
buyers and individuals were dissatished with the

settlement's terms, they could simply opt out of the

class and pursue their own relief individually.
While such an argument might theoretically be true,
it ignores the realities of pursuing small claims. It
would cost considerably,,more te litigate individual
claims than the litigant could recover, using either a

retrofit or a waffanty theory to measure damages.

And the district court apparently did not consider the

possibility of a subclass of fleet owners, though that
might alter the anatomy of the settlement. At all
events, the right of parties to opt out does not relieve
the court of its duty to çafeguard the interests of ttre
class and to withhold approval from any settlement
that creates conflicts among the class. In sum, the

relative inability of class members to use the

certificates militates against settlement approval.

c. Value of the Transfer Option

In order to support its conclusion that the settlement
was reasonable and fair, the district court cited the

ability of fleet buyers and those consumers with
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budget constraints to realize value from the

certificates by transfening tirem. We believe that

the value' of the transfer option is dubious, and

consequently that the settlement was unfair to
substantial portions of the class.

Simonsen's valuation of the settlement includes
$157 million anributable to transferred certificates.
Simonsen calculated that holders of the certihcates
could realize $250 from the sale of the transferred
certifrcares (with a $500 face value). He gave no
explanation for his assumption of a $250 market
value. To the extent that this methodology is also

dubious, it compounds the skewing of the valuation
wrought by his usage estimates, .i¿e Part VLA,l.a
supra.

The value of this option depends on the

development of a secondary market for these

certificates. But there is no assurance that a market
will develop; indeed, the restrictions on transfer,
which GM claims are necessary to prevent fraud,
pose signifrcant barriers to the creation of such a

market. The requirement that holders send in their..
$1,000 or original certificate to exchange for the

$500 transfer certificate imposes very significant
transaction costs since the parties must agree on a

price before the original holder initiates the transt'er
process (which could easily last several weeks).
During that process, there is substantial market risk,
for the price of the transfer çertificate could well
move dramatically and induce a breach in the
purchase agreement by one of the parties. Breaches
would pose a real problem in this case because the

transfer certificate cannot"be reissued in another's
name and thus cannoT be resold. Because of these

risks, individuals will be quite reluctant to contract
for these transfer certif,icates. Even worse, the one-

time transfer restriction also precludes the

development of a market-making clearing house

mechanism. In our view, therefore, it is quite
possible that holders will be unable to realize any

signifìcant value from the transfer option.

Aside from the effect of the transfer restrictions, we

also question Simonsen's valuation on the basis that
it did not account for the inability to use the transfer
certifìcates in conjunction with othef incentive plans.

For example, the incremental value of the $500
transfer certificate to class members would be

completely eroded if GM offers a $1,000 dealer
rebate program, since the class member would be
forced to choose between the plans and would
therefore be no better off than the general public.

'ü-
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r The district court did not take cognizance of these '\
factors. It erred when it presumed development of
a liquid ma¡ket for these transfer certificates with
very little support in the record for it, and when it
relied on a putative value of the transfer option
arbitrarily ascribed by plaintiffs' expert ro find *810
that the settlement was fair and reasonable.
Although objectors might have made out an even
stronger case by proffering their own expert on this
valuation, the court has an independent duty to
scrutinize the settlement's value and any evidence
offered to support ir. Accordingly, we find that
evidence pertaining to the incremental value created
by the transfer option does not support the valuation
of the settlement.

d. GM's Implicit Valuation of the Claim

Our concerns about the adequacy of the settlement
are complicated by the generous attorneys' fees GM
agreed to pay in this case. Although originally GM
vigorously contested the viability of the class claims
and the class, the company, in view of its
willingness to pay attorneys' fees of $9.5 million,
may, at the time of settlement, have valued the
claims at some substantial multiple of the fee award.
[FN27] This $9.5 million auorney's fee awa¡d
seenr unusually large in light of the fact that the
settlement itself offered no cash outlay to the class.
GM's apparent willingness to pay plaintiffs' counsel
close to $9.5 million indicates rhar rhe party in -'.
perhaps the best position to evaluate the claim may
have thought rhe action, which both plaintiffs'
counsel and the defense contend was not worth
much, posed a signihcant enough threat to cause GM
to strike a lucrative deal with plaintiffs' counsel.

FN27. GM was apparently so eager to have this
$9.5 million fec approved that irs counsel did not
even object when the districr coun applied a
multiplier notwithstanding clear Supreme Court
precedenr invalidating the use of multipliers.
See Ciry of Burlington v. Dague, 505 U.S. at
----, ll2 S.Ct. at 2638. In our view, the
fact that counsel to this large multinational
corporation did not object to this clear error
raises a smoking gun signaling GM's
awareness of the questionable settlement it
made.

[38] On the other hand, perhaps GM's valuarion
results only from the class counsel's decision to
settle the action at an early stage and GM's desire to
encourage that decision. Of course, a decision to
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settle that occurs at too incipient a'Stage of the
proceedings also weighs against settlement approval.
In short, while the settlement certainly presented
difficult valuation issues, we believe that the district
court erred when it uncritically accepted such high
estimates of the settlement's value.

2. Valuing This Settlement Relative to the Retief
Requested

The ninth Girsh factor also undermines the district
court's decision. In the class action context, "the
relief sought in the complaint" serves as a useful
benchmark in deciding the reasonableness of a
settlement. See Cotton v. Hinton, 559 F.Zd 1326,
1330 (5th Cir.l977). Here the adequacy of the
certificate settlement is particularly dubious in light
of the claims alleged and the relief requested in the
original complaint. The coupons offered by GM
simply do not address the safety defect that formed
the central basis of the amended complaint filed
barely four months before the settlement. [FN28]
The district court gave two justihcations for its
conclusion that, notwithstanding this discrepancy"
the settlement was fair. First, the court explained,
"no objector that complains that the settlement fails
to retrofìt the alleged defect has been able to come
forth with a practical and safe modifìcation for the
trucks that has been designed, evaluated and tested."
846 F.Supp. at 342. Second, rhe courr also relied
on the fact that "[t]he propoSed class settlement does
not affect the rights of settlement class members to
participate in any recall that NHTSA orders." .ld. ãt
344.

FN28. ln thJamended consolidated complaint,
class counsel described the trucks as "rolling
firebombs" and estima¡ed that an addirional 200
deaths would occur unless GM took prompt
corrective action.

Having considered the validity of these argumenrs,
we conclude that they do not alleviate the substantial
concems created by the dramatic divergence of the
settlement terms from the relief originally sought.
This factor, therefore, strengthens our conviction
that the settlement was not fair, reasonable, or
adequate.

a, The Retrofit Issue

It is true that there does not appeâr to be a

consensus retrofit. For each of the suggested *8ll
retrofits--relocation of the gas tank to the spare tire
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fbcation, installation of a tank with a rubber bladder, ''\ this action that may be equally as'seveie or worse

or installation of a metal cage around the gas tank- than the eight year NHTSA limitation," 846 F.Supp.

there was evidence that the retrofit either was at 344, does nothing to increase the value of the

ineffective or caused other performance problems theoretical access to a NHTSA recall remedy to the

for at least some model years. On the other hand, owner or others.who may be injured by the trucks at

there was also evidence supporting the eff,rcacy of some future point. Hence, the potential existence of
various retrofits. For instance, GM's own a partial recall under NHTSA does not dispel our

documenrs considered all three options and found doubts about the settlement terms' diverging so far
that all would enhance the safety of the fuel systems. from the original complaint, In so concluding, we

In addition, there was also potentially damaging do not rely on the subsequent resolution of the

resrimony by Ronald E. Elwell, an engineering NHTSA investigation, which did not include any

analyst ât GM for fifteen of his twenty-eight years recall.
with the company and its chief expert in defending
the fuel tank location and design on the fuIl-size FN29. The pleadings alleged a dominant control

trucks in a number of significant product liability theory which, if successful, would have required

cases, Jse, e.g., Bowman v. General Motors,427 GM, the manufacturer and distributor of these

F.supp. 234, 236 (E.D.pa. re77). 
]iå$.';.1å,fï:ä,y. J:ï'Xii,."ï;:J^i;

[39] In his deposition, Elwell testified that GM exacerbate the damage and injury resulting from a

disigned a retiofit using a steel cage which side impact collision'

prevented the .gas tanks from rupturing in side

unpact tesring. He further testified thar GM ln sum, we agree with the district court that the

abandoned the retrofit (knowing, because of its own evidence of the existence of an effective retrofii to

secret crash tests,,of the increÃed fire danger) only be contradictory; nevertheless, we think rhat the 
-

because GM feared that it would give the public the very murkiness of this evidence and the fact that-

wrong impression. GM attempted to impeach, certain key evidence was wrongly excluded,

Etweil Uy characrerizing him as a "disgruntled" especially in light of the magnitude of the alleged

(former) employee. ny *ry of rehabilitation, safety defect, militate against approving a settlement

objectors explain Ellwell's reduced duties as a result ', attained at such an early stage of the litigation which

of health problems. Whether or not Ellwell's does nothing to repair the vehicles, not even creating

testimony could itself establish that the steel cage - '- a fund to finance retrofits. IFN3O]
enhances safery, his testimony might have been

important if the case had proceeded to trial. As a FN30. The district court also based its conclusion

consequence, the district court abused its discretion that the settlement was reasonable relative to the

whenit summarily dismissedElwell'stestimony. best possible reco¡ery (i.e., relative to the relief
requested) on j¡s doubts that a court could or

b. Availabiliry;of orher Remedies should award the recall/retrofrt remedy requested'

The coun expressed some doubt that it had the

The district court also relied on the existence of the power to order a recall by injunction, citing

NHTSA recall mechanism and rhe class members' Walsh v. Ford Motor Co., 130 F.R.D. 260

unencumbered right to bring personal injury suits,t" !?'D'C'1990)' and National women's

justify its approni of a settlement that did not secure \ealth Network Inc' v' A'H' Robins Co" 545

any of the equitable relief originally requested. F.Supp' 1177 (D'Mass.l982)' Neither of

while individual tort suits are not barred, the court's these cases, however, conclusively

approval of this settlement (which does nothing to establishes that the district court would lack

reáress the alleged danger) foregoes the opportunity the power to order a recall. The fact that no

presented by the pleadings tFNzgl to prevent court has done it before and that there may

injuries that tort suits can at best address only be some logistical issues to-surmount do not

retrospectively. More importantly, the NHTSA themselves support the cóurt's conclusion;

remedy may be extremely limited in that it can only other class actions and complex litigation

require a manufacturer to repair a vehicle frrst settlements have developed mechanisms for
purchased within eight calendar years of the supervising and enforcing compliance with
investigation. The court's observation that "all the detailed aff,trmative injunctions. See, e.g.,

plaintiffs may have statute of limitations problems in MCL 2d $ 33.55 ("The court may also
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t decide to appoint a master under Rule 53 to "\monitor future implementation of injunctive
fearures of the settlement.i'). Although we
intimate no view on the matter, il does seem
to warrant further consideration. At all
events, the district court could clearly have
awarded relief that would require GM to set
up a fund to finance ¡etrofits initiated by the
owners individually. See Bloyed, 881
S,W.2d at 433. The district courr,
therefore, did not lack the power to order a

remedy that would have been more
responsive to the class's concern about
leaving the trucks on the road.

*812 B. Complexity of the Suit
This factor is intended to capture "the probable
costs, in both time and money, of continued
litigation." Bryan v. Pittsburgh Plate Glass Co.,
494 F.2d 799, 801 (3d Cir.), cen. denied,4lg U.S.
900, 95 S.Cr. 184, 42 L.Eð'2d 146 (1974)- By
measuring the costs of continuing on the adversarial
path, a court can gauge the benefit of settling the
claim amicably. The district court here concluded
that the litigation "would be mammoth" and would
have resulted in a "substantial delay in... recovery.i'
846 F.Supp. at334.

[40] While it is true, as the Youngs objectors argue,
that the district court's conclusion in part depended
on the ambitious definition of the class in terms of -',
both geography and truck models included, the
action would still involve a complex web of state and
federal warranty, tort, and consumer protection
claims even if the class had been subdivided and
some of the legal issues simplified. Had the case
not been settled, both plaintiffs and GM would have
had to conduct discovery into the background of the
six million vehicles owned by clæs members,
including any representations allegedly made to
plaintiffs. Each side would also have needed to hire
or produce a retinue of experts to testify on a variety
of complex issues. Undoubtedly, GM would have
ardently contested the action at every step, leading to
a plethora of pretrial motions. In contrast, this
settlement made its remedies immediately available
and avoided the substantial delay and expense that
would have accompanied the pursuit of this
litigation. The district court thus correctly
concluded that the complexity factor weighed in
favor of approving the settlement.

C. Reaction of the Class
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[41] In an effort to measure the class's.own reaction
to the settlement's tenns directly, couns look to the
number and vociferousness of the objectors. Courts
have generally assumed that "silence constitutes tacit
consent to the agreement." Bell Atlantic Corp. v.
Bolger, 2 F.3d l3M; 1313 n. 15 (3d Cir.l993).
However, a combination of observations about the
practical realities of class actions has led a number
of courts to be considerably more cautious about
inferring support from a small number of objectors
to a sophisticated settlement. See, e.g., In re
Corrugated Container Antitrust Litig., 643 F.2d at
217-18; GM Interchange Litig., 594 F.2d at tt37.

In a class action case involving securities litigation,
this court has recognized the possibility that the
assumption that silence constitutes tacit consent
"understates potential objectors since mâny
shareholders have small holdings or diversified
portfolios, ... and thus have an insufficient incentive
to contest an unpalatable settlement agreement
because the cost of contesting exceeds the objector's
pro rata benefit." Bell Atlantic Corp. v. Bolger, 2
F.3d at 1313 n. 15. Although this is not a securiries
class action and the amounts at stake could be
significant, the absentees may not fully appreciate
the size of their potential claims since, by excluding
those owners whose trucks have already experienced
some mishap related to the fuel tank design, the class
may include only those who have no reason (outside
of media coverage) to know of the latent defect or
the claim based on the alleged existence of that
defect.

Even where there are-no incentives or informational
barriers to class -opposition, the inference of
approval drawn from silence may be unwarranted.
As we noted earlier, Judge Posner has explained that
"where notice of the class action is sent
simultaneously *813 with the notice of the settlement
itself, the class members are presented with what
looks like a fait accompli," Mars Steel, 834 F.2d at
681. In this case especially, the combined notice
largely defeats the potential for objection since the
notice did not inform the class that the original
complaint had sought a rerrofir. [FN31J Without
information about the original complaint, absentees
lacked any basis for comparilg the settlement
offered to them to the original prayer. It is
instructive that many of the better-informed
absentees, the fleet owners, did object.

FN31 . There may also have been other
deficiencies in the notice. The fact that the notice
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did not disclose the attorneys' fees that the class

counsel and defendants agreed to, and the fact that

the nstice suggested that class members could also

have a recall remedy from NHTSA (though

many of the trucks were so old that NHTSA
lacked the power to recall them), may also

have helped suppress potential objection.

142) The fact that a, poll conducted by class

counsel's marketing expert reported that a minimum
of sixty-three percent of the class would probably or
def,rnitely not use the coupon to purchase a new truck
also suggests that the class could not possibly have
so wholeheartedly endorsed the settlement.
Moreover, one cannot infer approval of the

settlement from requests for the transfer of the
certificates, as the district court did. Those requests

only signify that certain class members attempted to
maximize the value they could realize from the
settiement with which they were presented and thus
might illustrate how futile class members thought
objecting would be.

Although the absolute number of objectors was

relatively low, [FN32] there are other indications
that the class reaction to the suit was quite negative: .

The seemingly low number of objectors includes
some fleet owners who each own as many as 1,000
trucks, and those who did object did so quite
vociferously. In conjunction with the already-noted
problems associated with assuming that the class -'_
members possessed adequate interest and

information to voice objections, the appeals of those

who acrually objected demonstrate that tile reaction
of the class was actually negative, and not supported
by the "vast majority of the class members" as the

district court concluded. 846 F.Supp. at 334. The
class reaction factor plainly does not, contrary to the
district court's conclusion, weigh in favor of
approving the settlement.

FN32. Of approximately 5.7 million class

members, 6,450 owners objected and 5,203 opted

out.

D. Stage of Proceedings

[a3] The stage-of-proceêdings facet of the Grså test

captures the degree of case development that class

counsel have accomplished prior to settlement.
Through this lens, courts cân determine whether
counsel had an adequate appreciation of the merits of
the case before negotiating. The district court
found that this factor favored settlement approval,

.\
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relying on the fact that settlement was presented for
approval less than six months prior to the scheduled
trial date.

[44] Given the purpose of this inquiry, however, it
is more appropriate to measure the stage by
reference to Lhe commencement of proceedings either
in the class action at issue or in some related
proceeding. See In re Beef Antitrast, 607 F.2d at
180 (court referred to discovery in companion
cases); City of Detroit v. Ginnell Corp., 356
F.Supp. 1380, 1386 (S.D.N.Y.1972), rev'd on other
grounds, 495 F.zd 448 (2d Cir.l974) (noting the
extensive discovery in that and parallel cases); ./n r¿
Baldwin-United Corp., 105 F.R.D. at 483 (access to
expert testimony and other evidence from parallel
state court proceedings as well as to relevant public
documents led court to believe counsel "availed
themselves of all of tlese sources of information and
conducted full adversarial negotiations ..."); 2
NEWBERG & CONTE $ 11.45, at 11-102 n.247.

[45] The relevant period of time this case was in
Iitigation was quite brief; approximately four .

months elapsed from the f,rling of the consolidated
complaint to the reaching of the settlement
agreement. To be sure, we cannot rneasure the

extent of counsel's effort from the time of the
litigation alone; class counsel in this case are known
to be quite industrious, and the district court
properly considered class,cÕunsel's review of the

materials *814 from prior product liability
proceedings and from the Moseley personal injury
case, Mosley v. General Motors Corp., No. 90-v-
6276 (Fulton County, -Ga, Feb. 4, 1993).
However, mere acce3s to the materials from other
proceedings does not establish, thãt counsel
developed the merits, particularly where the other
cases \ryere premised on different theories of
recovery. While we have no doubt that class
counsel diligently reviewed those materials during
the relevant period, nothing in the record
demonstrates that they had conducted significant
independent discovery or investigations to develop
the merits of their case (as opposed to supporting the

value of the settlement), that they had retained their
own experts, or that they had deposed a signif,rcant

number of the individuals implicated in the materials
from these other proceedings. It is particularly
note"vorthy that the plaintiffs did not depose Ronald
Elwell, although he could potentially have offered
evidence that would have substantially bolstered the
plaintiffs' case. See Part Yl.A.Z.a supra-
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\ At all events, the inchoate stage of case \
development reduces our confidence that the
proceedings had advanced to the point that counsel
could fairly, safely, and appropriately decide to
settle the action. While the district court may have,
laudably, been attempring to minimize the funds
expended on discovery in order to maximize the
funds available to the class, we think that. the district
court erred by not assuring that adequate discovery
had been taken.

[46] Beyond the incipient stage of the case and the
modest i¡dications of substantive development, there
is little basis for presuming vigorous prosecution of
the case from the fact that settlement negotiations
occurred. In ordinary class action settlements (i.e.,
where the court certifies the class before settlement
negotiations commence) courts can presume that the
negotiations occurred,at arm's length because they
have already determined that the counsel negotiating
on behalf of the class adequately represents the
class's interests. See PartlY.E supra, (discussion
of adequacy of representation). In cases such as
this one, however, where there has been no
determination by the court that.a proper class.exists,
the mere fact that negotiations transpired does not
tend to prove that the class's interests were pursued.
Id. In short, the incipient stage of the proceedings
poses an even larger obstacle to settlement approval
in settlement class situations than it would in normal
class action settlements since courts have no other-',
basis on which to conclude that counsel adequately
developed the claims before deciding to settle.

Furthermore, to the extent that this stage-of-
proceedings factor also aims to assure that courts
have enough exposure to the merits of the case to
enable them to make these evaluations, it c¿ìnnot
support settlement approval here. With little
adversarial briefing on either class status or the
substantive legal claims, the district court had
virrually nothing ro aid its evaluation of the
settlement terms. We therefore conclude that the
district court clearly erred in finding that this factor
weighed in favor of settlement approval.

E. Risks of Establishing Liabitiry

[a7] By evaluating the risks of establishing liability,
the district court can examine what the potential
rewards (or downside) of litigation might have been
had class counsel elected to litigate the claims rather
than settle them. See In re Baldwin-tJnited Corp.,
105 F.R.D. 475, 482 (S.D.N.Y.l9B5) (comparing
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advaatages of an immediate cash payment with risks
involved in long and uncerrain litigation). The
district court here concluded that this factor also
weighed in favor of approving the settlement since
"there appear[ed] to be a substantial risk in
establishing liability because of the complexity and
size of [the] case along with the legal and facrual
problems raised by GM.' 846 F.Supp ar 336. While
we agree with the district court that, on balance, the
prospective difficulty faced by a narionwide class of
establishing liability favored setrlement, we believe
the question is much closer than it thought, and thus
the factor does not weigh heavily in favor of
settlement as the district court believed.

We do not gainsay that the plaintiff class faced
considerable obstacles in establishing liability.
First, it is not clea¡ that the plaintiffs*8lS could
maintain the federal causes oi action (.the Lanham
Act and Magnuson-Moss Act claims) without some
proof that the trucks suffered some decline i¡ value,
which the class was unable to demonstrate by
published Kelley Blue Book figures. Second, the
trucks complied with the applicable federal safety
standards during the relevant times. This would
undoubtedly be strong, though not necessarily
conclusive, evidence that the trucks were not
(legally) defective. Statistics offered by GM also
suggest that the trucks presented no greater risk than
other trucks or vehicles. Moreover, data from
actual accidents, as opposed to crash tests, failed to
reveal any statistically signifìcant difference in post-
collision fires, injuries, or death relative to Ford or
Dodge full-size pickups. Finally, ro the exrenr that
state law requires proof:'of individualized reliance
for the misrepreseniãtion claims, that would seem to
pose a substantial barrier to proving class-wide
liability (though; as noted below, that issue can be
the subject of separate proceedings).

On the other hand, we are not impressed by some of
the factors relied upon by the district courr to
support its finding of substantial risk in proving
liability. The court cited the legal obstacles faced
by the class, such as statutes of limitations varying in
different states, the lack of vertical privity for the
warranty claims (required in some states), the
varying expiration of warranty durational limits, and
the bar under some state laws to recovery for
economic losses on tort claims. In response to these
concerns, we point out that variations in the state
procedural rules applicable to the class members
have not prevented courts, including this one, from
adjudicating class claims. See Hoxworth v. Blinder,
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Robinson & Co., 980 F.2d 912;924 (3d Cir.l992)
(affirming finding of (bX3) predominance despite
differences in state law). Moreover, even if these

variations precluded the successful prosecution of
the class claims, qua class claims, in this case they
would not necessarily doom the action to failure.

Many of the difficulties,posed by these variations
could have been surmounted (or were more likely to
be surmounted) if the action were not treated as a
national class. Hence, the fact that the only other
national automotive product defect class action ended

in a defense verdict does not weigh heavily in favor
of settlement. Indeed,.to the extent fhat state-by-
state variations in procedural laws created legal
obstacles, the district court should have considered
dividing the action ilto geographic sub-classes

instead of considering the entire nationwide class to
be hobbled. Atlditionally; the court should have
considered making the inquiry we made tn In re
School Asbestos Litig., 789 F.2d at 1011, as to
whether the case in terms of claims and defenses
might fall into three or four pattems so that, with the
use of special verdict forms, the case might have
been manageable.

We also note that, in other cases, courts have
ceflified nationwide mass tort class actions, which
also include myriad individual factual and legal
issues, relying on the capacity for a court to
decertify or redefine the class subsequently if the -
case should become unmanageable. See, e.g., In re
School Asbestos Litig.,789 F.2d at l0l1 (3d
Cir.1986). See also Bruce H. Nielson, Was the
Advisory Committee Right?: Suggested Revisions of
Rule 23 to Allow More Frequent Use of Class
Actions in Mass Tort Litigation, 25 HARV.J.LEGIS.
at 469 ("Some federal ,:district court judges have
suggested that this problem could be overcome and
that multistate and nationwide classes could be
certified by ... using Rule 23(c)(4) subclasses to
acconnt for variances in state law...."); see infra
discussion on Risks of Maintaining Class Starus. In
any event, the failure of.the district court to analyze
the applicability of these various defenses to the
different groups of plaintiffs may itself constitute an
abuse of discretion. See Piambino v. Bailey, 610
F.2d 1306, 1329 (5th Cir.l980) ("[Vacatur] is
demanded by the failure to assess the interests of the
categories of plaintiffs and whether the settlement
was fair, adequate and reasonable as to eech."
(emphasis in original)); see also Piambino v.

Bailey, 757 P.2d 1112, 1140 (l lth Cir.l985).
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\ In addition, a plethora of other evidence buttressed
the class claims. First, the depositions and
affidavits from GM engineers, including Elwell,
characterizing the design as *816 indefensible would
have strongly supported the class claims
notwithstanding the fact that Elwell was arguably
vulnerable to impeachment on the basis of his own
employment history. Second, the evidence from
klenuk v. GM, No. 96-131262 (Tex.1992), that
GM concealed crash tests might have been admitted
in this proceeding. Third, the fact that GM has
prevailed in th¡ee of the eight CiK pickup product
liability trials does nor support the settlement by
confirming the weakness of the underlying claims,
for at least two other plausible interpretations could
explain this statisric. The fact thar plaintiffs
prevailed in five of the eight actions suggests that the
claim alleged here was not so weak after all, at least
if alleged by suitable plaintiffs. Moreover, such a

statistic understates plaintiffs recoveries for these

types of claims by not accounting for the individual
setflements that have been reached.

[48] While we recognize that establishing liability _

would by no means have been easy or certain for the
plaintiffs, the district court over- emphasized the
importance of defenses applicable to only some class
members under certain stâte laws and incorrectly
discounted a significant body of evidence pertinent to
proving liability. Therefore, it is not clear that
plaintiffs faced the grave pxospects on the merits that
the district court apparently believed existed when it
approved this settlement. In any event, the district
court's failure to distinguish between groups of
plaintiffs that did and-those that did not confront
diffTcult'state law déTenses constituies an abuse of
discretion. Piambino,6l0 F.2d at 1329.

F. Risks of Establishing Damages

Like the previous factor, this inquiry artempts to
measure the expected value of litigating the action
rather than settling it at the current time. The
district court relied heavily on this factor in
approving the settlement: "[B]ecause ttre plaintiffs
cannot adequately prove diminished value [of the
pickupsl, lhe court concludes that risks of proving
damages weigh strongly in favor øf approval of the
proposed class settlement." 846 F.Supp. 337. We
do not share the district court's confidence, and
conclude that this factor does not weigh strongly in
favor of settlement.

GM argues that.the class's warranty claim amounts
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\to a claim for diminished resale value. Some'o\
United States Courts of Appeals and some state
courts have rejected such claims either on the
grounds that a wa¡ranty of merchantability does not
include any guarantee about the product's resale
value, see, e.9., Carlson v. General Motors Corp.,
883 F.2d 287,298 (4th Cir.7989), cen. denied, 495
u.s. 904, ll0 s.ct. 1923,109 L.Ed.2d 287 (t99O),
or on the basis that the tort law of many states
precludes tort claims for purely economic loss. In
assessing this Girså factor, the district court relied
on its belief that the class could not demonstrate any
diminution of the trucks' value relative to Ford and
Dodge trucks by referring to the Kelley Blue Book.

'We do not, however, believe that this is the only
permissible approach to measuring the value of the
defect. According to the Uniform Commercial
Code, "the measure of damages for breach of
warranty is the difference at the time and place of
acceptance between the value of the goods accepted
and the value they would have had if they had been
as warranted, unless special circumstances show
proximate damages of a different amount." UCC $
2-714(2). Although diminished resale value might
represent one method of measuring the damage
suffered by owners from the publiciry about the fuel
tanks, it does not fully measu¡e the difference
between the value the defect-free truck would have
had at delivery and the actual value of the truck as

delivered. Measuring damages with a focus on - .
resale value confounds the effects of varying rates of
depreciation with the effect of the defect on the
market value. The comparisons to the trucks of
other manufacturers are similarly deficient measures
since they fail to gauge the effect of the defect on the
value of the trucks at delivery.

The cost of a retrofit, which effectively puts the
truck in the condition in which it allegedly should
have been delivered, may constitute an alternative
measure of the damages arising from the breach of
warr¿rnty. It *817 has the advantage of avoiding the
speculative exercise of ascertaining the hypothetical
value of defect-free trucks. See, e.g., McGrady v.
Chrysler Motors Corp., 46 Ill.App.3d 136, 4
Ill.Dec. 705, 360 N.E.2d 818, 821- 22 (1977)
(afhrming an awa¡d of acrual repair expenses where
measuring value of vehicles as warranted upon
delivery would be speculative); Nelson v. Logan
Motor Sales, Inc., 179 W.Va. 539,370 S.E.2d 734,
737 (1988) (reversing a ruling that repair costs were
not evidence relevant to the value of the goods as
accepted). Nothing in the UCC precludes such a
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measure; in fact, S 2- 714(l) of the Uniform
Commercial Code provides:

Where the buyer has accepted goods and given
notification he may recover as damages for any
nonconformity the loss resulting in the ordinary
course of events from the seller's breach as

determined in any manner which is reasonable.

(emphasis added) (citation omiÚed). [FN33]

FN33. GM argues that a repair remedy is
available only when it is less costly to the
defendant than diminution in value. We think
that such rigid rules are inappropriate, and rhat the
court should carefully consider all of the proffered
measures of damages. In any event, the.costs of
retrofit, though unsenled by the district coun as of
this juncture, will be less rhan the diminution in
value (if the settling panies' valuation of the

certificates is any indication of that diminution).

[49] Because the district court based its appraisal of
this factor on its exclusive reference to the Kelley
Blue Book and refused to consider alternative
measures that appear to provide concrete (and
substantial) damage figures, we believe that the
court erred in finding that the risks of proving
damages were so great that they strongly favored
settlement approval.

G. Risks of Møintairying Class Status

[50] The value of a class action depends largely on
the certification of the class because, not only does
the aggregation of the claims enlarge the value of the
suit, þut often the-iombination of the individual
cases also pools litigation resources and may
facilitate proof on the merits. Thus, the prospects
for obtaining certification have a grear impact on the
range of recovery one can expect to reap from the
action.

The district court found that this factor favored
settlement, although it did not place great weight on
it. See 846 F.Supp. at 337. The Court cited the
"myriad facrual and legal issues" [FN34] and the
vigorous contest waged by GM prior to settlement
negotiations as the basis for this,fìnding. /d. Two
observations, which the district court appeared to
ignore, weaken the basis for its finding that the risk
involved in maintaining class stafus favored
settlement.

FN34. The legal issues that might vary among
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class mêmbers included the claims of breach of
warranfy, negligent misrepresentation, and

negligence and products liability, which would be

based on the various state laws. Potentially
variable facrual issues included the fact that the

disputed trucks did not use a single gas tånk

design, and the individualized proof of reliance

required in some jurisdictions for fraud, negligent

misrepresentation, and breach of, warranty claims.

[51] First, Rule 23(a) does not require that class

members share every facrual and legal predicate to
meet the commonality and typicality standards. ,Baþ
Neal v. Casey, 43 F.3d 48, 56 (3d Cir,l994);
Hassine v. Jeffes, 846 F.zd 169 (3d Cir.1988).
Indeed, a number of mass tort class actions have
been certified notwithstanding individual issues of
causation, reliance, and damages. See, e.9., In re
School Asbestos Litig., 789 F.2d at 1009. Because

separate proceedings can, if necessary, be held on
individualized issues such as damages or reliance,
such individual questions do not ordinarily preclude

the use of the class action device. See, e.g.,
Eísenberg v. Gagnon, 766 F.zd 770, '186 (3d

Cir.1985).

For example, n School Asbestos, the court certified
a nationwide (bX3) class after counsel demonstrated
to the court how the laws of ttre 50 states could be
reduced to four general patterns, providing the
framework for sub-classes if the nationwide âction _

had proven unmanageable, [FN35] School Asbestos,
*818 789 F.2d at 1011. Although there was no
such demonstration in this case, we have no reason

to doubt that such a demonstration would have been

possible, for we cannot conceive that each of the
forty-nine states (excluding Texas) represented here
has a truly unique statutory scheme, or that all of the

model years possessed distinct fuel tank designs.
Damage issues, moreover; are not as individualized
as the district court seemed to assume: the cost of
repair could have served as the measure, and that
cost would not vary much among class members.
Hence, it is quite possible that a nationwide class

could have been properly certif,ied here.

FN35. The district court could retain the sub-

classes although they might not have properly

been brought in that court originally. Cf. In re
Agent Orange Prod. Liab. Lítig., 100 F.R.D.
718, 724 (8.D.N.Y.1983) (recognizing
hypothetical need of the court to apply the

laws of different states); In re Agent Orange
Prod., 580 F.Supp. 690 (E.D.N.Y.1984)
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(performing choice of law analysis)

Second, even if the action could not be certified.as
it was originally filed, the district coun disregarded
the possibility that there \¡/ere other ways to
aggregate the litigation and/or adjudication of these
claims, The court might have considered dividing
the class into geographic or model-year sub-classes
or allowing the case to continue as a multi-district
litigation for the remainder of pre-trial discovery.
Each of those alternatives could have surmounted
some of the individual issues while retaining some of
the substantive advantages of the class action as

framed here. Thus, the courtrs conclusion that this
factor favored settlement mây have reflected its
mistaken all-or-nothing approach to certifying this
national class.

Additionally, some of the district court's bases for
frnding such a significant risk in the ability to
maintain class status undermine our confidence in
the appropriateness of the district court's
certihcation of the settlement class. For instance, if
the district court correctly concluded that there were..
insurmountable barriers to class treatment, it could
not certify the class for settlement purposes. See

Part IV.F supra. It is true that settlement can
reduce the differences among class members. But

" as we have explained, the standard for certification
is the same for settlement classes as for conventional
classes.

Moreover, if the class members' claims differed so

much as to preclude certification even of geographic
sub-classes, a settlemenr that treats all class
members alike cannoi be adequate and fair to all of
them. For reasons stated above,, this settlement
does not even appear to treat all members of the

class equitably. Se..e Parts V.B and VI.A.l.b supra.
Indeed, the settlement arguably affords the least

relief to those class members with the most valuable
claims, i.e., the fleet owners. See Part VI.A.1.b
supra. The district court's concern, therefore, that
the class could not maintain its class status, is

somewhat inconsistent with its certification of the

class for settlement purposes. [FN36]

FN36. This anomaly is ..at least partially
anributable to the court's failure to certiry the

class in the manner required by Rule 23. But

some part of the inconsistency signals that the

district court ignored the various ways that the

class claims could be manageably litigated.

*\
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1We must agreç that this class, even if appropriately ''\
crafted, confronted signif,icant difficulties in
maintaining its stafus in light of the claims alleged.
Nevertheless, we are once again left with the
impression that the district court too hastily approved
a settlement because of its perhaps exaggerated
concem that the quite ambitious initial nationwide
dehnition of the class made it too difhcult to form a

class or group of classes capable of litigating these
claims.

H. Abiliry to Withstand Greater Judgment

We find no error in the district court's resolution of
this final Girsh faclor--whether the defendant has the
ability to withstand a greater judgment. The district
court determined that GM "could withstand a
judgment greater than the proposed settlement, "

although it did not attribute any significance ro this
finding "under these facts." 846 F.Supp. at337.

I. Summary

Assuming arguendo that the district court had
validly cefified the settlement class (i.e., properly
determined that it met the requisites of Rule Z3), we
hold that the settlement is not fair, reasonable, or
adequate under the nine factor Girså test of this
circuit. The case was simply settled too quickly
with too little development ,on the merits for
certificates that may well be worth significantly less ',

than the $1.98 to $2.18 billion estimate accepted by
the district court. We conclude that the district
court erred by âccepting plaintiffs' witness's
estimated valuations *819 when those so clearly
lacked a sound methodological basis and when rhere
were so many other indications-- including the
inability of fleet owners and less wealthy class
members to use the certificates, the dubious value of
the transfer option, and GM's own apparent
valuation of the claim--that the settlement was
inadequate and unreasonable, and may even have
been a marketing boon to GM.

Additionally, the failure of this seulemenr to abare
the lingering safety problem, despite rhe
vociferousness of the arguments for some recall or
retrofit in the initial complaint, enhances our
conviction that this settlemeil is inadequate.
Beyond its dubious valuation of the settlemenr, the
district court also over-estimated the risks of proving
liability and damages and of maintaining class-starus,
and under-estimated the true degree of opposition to
the settlement. The district court, however,
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correctly applied the comþlèxity-bf-suit
defendant' s-capacity-for-greater-judgment factors

and

Although we are not bound in any way by the
proceedings in the separate Texas action, our
decision today shares many of the concerns
expressed by the Texas appellate court which set
aside an approval of a very similar coupon
settlement. See Bloyed, 881 S.W.2d at 422. Rule
42 of the Texas Rules of Civil Procedure, which
governs class actions, is patterned after Federal Rule
of Civil Procedure 23. The Bloyed courr also was
concerned about a settlement that provided
absolutely nothing to those unwilling or unable to
purchase another GM truck and that did nothing
about the allegedly dangerous vehicles left on the
road. The Texas court objected as well to the $9.5
million in attorneys' fees negotiated between thar
..lass's.counsel and GM.

Balancing the Girsh factors, on the curent record,
this settlemenr clearly fails to meet the standards
required for judicial approval. We leave open the
possibility, however, rhat the district court on
remand might develop the record more fully,
properly approve the settlement, in either its original
or a re-negotiated form, and, following the guidance
offered by this opinion, certify the settlement class.

VII. APPROVAL OF THE ATTORNEYS' FEE
AW4,RD

t52lt53l The French and Young objectors also
contest the district court's award of attorneys' fees.
(Orders dated Dec. 2ù, 1993, 1993 WL 533155 and
Feb. 2, 1994, tgg4 ivl- ¡OSO1.) The court initially
awarded fees without an independent review of the
agreement, explaining its refusal to review the
award: "[The fee agreement] is a matter of contract
between the parties, rather than a statutory fee case,
... and payment of the fees will have no impact on
the class members...." Subsequently, on February
2, 1994, the court issued an "amplification" of its
prior ruling, which justified the award under both
the lodestar tFN37l and the percenrage of recovery
[FN38] methods. Class counsel maintain that the
objectors lack standing to contest the agreement
made between GM and themselies, and that the
objectors waived their right to appeal the award by
not raising their objections below. Although our
disposition of the certification and settlement
approval issues obviates the need for a review of the
fee award at this stage (and moots the waiver
question), we highlight some of the primary issues in
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ãnalyzing the appropriateness of a particular fee

agreement for the district court on remand (in the

event that the record is expanded, {he class certified,

and the settlement approved).

FN37. The lodestar:method calculates fees by

multiplying the number of hours expended by

some hourly rate appropriate for the region and

for the experience of the lawyer.

FN38. The percentage of recovery method

resembles a contingent fee in that it awards

counsel a variable percentåge of the amount

recovered for the class.

t54l At the outset, we note that a thorough judicial

review of fee applications is required in all class

action settlements. The district court did not

accommodate practical realities here wher¡,

rationalizing its initial refusal to review the fee, it
stated that the fee awa¡d was "to be paid by General

Motors Corporation and will in no way reduce the

recovery to any of the settlement class members."
Indeed, this court has recognized that "a defendant is

interested only in disposing *820 of the total claim
asserted against it; ... the allocation between the

class payment and the attorneys' fees is of little or ,

no interest to the defense." Prandini v. Natiohal Tea

cò., 557 F.2d 1015, 1020 (3d cir.l977): 2

NEWBERG & CONTE $ 11.09 (purpose of judicial
review is to police abuses even where defendant -:-,

pays plaintiff's fees). In light of these realities,
class counsel's argument that objectors have no

standing to contest the fee arrÍtngement is patently
meritless: the fee agreement clearly does impact

their interests, as it is, for practical purposes, a

constructive cornmon fund. "

l55l Moreover, as disêussed at length in the

adequacy of representatio,n section, s¿e Part V.8.3
supra, lhe divergence in financial incentives present

here creates the "danger ... that the lawyers might
urge a class settlement at a low figure or on a less-

than-optimal basis in exchange for red-carpet

treatment for fees," Weinberger v. Great Northern
Nekoosa Corp., 925 F.2d 518, 524 (lst Cir.199l).
See also Prandini, 557 F.zd at 1020 ("When the

starute provides that a fee is to be paid as a separate

item, the conflict between client and attorney may

not be as apparent.... It is often present

nonetheless,"). This generates an especially acute

need for close judicial scrutiny of fee arrangements

that implicate this concern. See In re Agent Orange

Prod. Liab. Liti 9., 818 F.2d 216, 224 (2d Cir. I 987)
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("The rest to be applied is.whether; at the time a fee

sharing agreement is reached, class counsel are

placed in a position that might endanger the fair
representation of their clients and whether they will
be compensated on some basis other than for legal

'services performed."); Piambino v. Bailey, :157

F.2d at 1139 ("Because of the potential for a

collusive settlement, a sellout of a highly meritorious
claim, or a settlement that ignores the interests of
minority classes members, the district judge has a

heavy duty to ensure that ... the fee awarded
plaintiffs' counsel is entirely appropriate."). We
have previously acknowledged that the potential ,for
conflict between the class and its counsel is not
limited to situations meeting the strict dehnitions of
a cornmon fund. [FN391

FN39. The common fund doctrine provides that a
private plaintiff, or plaintiffls anorney, whose

efforts create, discover, increase, or preserve a

fund to which others also have a claim, is entitled

to recover from the fund the costs of his litigation,
including attorneys' fees. Vincent v. Hughes Air
West, Inc., 557 F .2d 759 (9th Cir. 1977)

As we have also explained in this opinion, courts

must be especially vigilant in searching for the

possibility of collusion in pre-certification
settlements. See PartlY.E supra. In addition, the

court's oversight task is considerably complicated by

the fact that these attorney-elass conflicts are often

difficult to discern in tlie class action context,
"where futl disclosure and consent are many times

diffrcult and frequently impractical to obtain." ,Agenr

Orange, 818 F.2d at ?24 (citations omitted).

Finally,. we emphasize that the court's oversight

function serves not only to detect instances of "the
actual abuse [that potential attorney-class conflicts]
may cause, but also [the] potential public
misunderstandings they may cultivate in regard to
the interests of class counsel." Agent Orang¿, 818

F.2d at 225 (citing Susman v. Lincoln American

Corp., 561F.2d 86, 95 (7th Cir.1977), and Prandini
v. Narional Tea Co., 557 F.zd 1015, l0l7 (3d

Cir.l977)); see also Grinnell I, 495 F.2d at 469;
MODEL CODE OF PROFESSIONAL
RESPONSIBILITY Canon 9 (1975). On remand,

therefore, the district court musg. be alert to the

presence in the fee agreement of ány actual abuse or

appearance of abuse capable of creating a public

misunderstanding.

Having emphasized the necessity for judicial review
of fee awards in all class action settlements, we will
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lbriefly clarify some principles of fee approval for '\
the district court to apply on remand if it certifies a
,class and approves a settlement.

Because the dist¡ict courr purported to use both the
lodestar and the percentage-of-recovery methods, the
actual grounds for its approval of the fee are not
entirely clear. Although it is sensible for a court to
use a second method of fee approval to cross check
its conclusion under the first method, we believe that
each method has distinct advantages for certain kinds
of actions, which will make one of the methods more
appropriate as a primary basis for determining the
fee. *821 Here, for the reasons that follow, the
court should probably use the percentage-of-
recovery rather than the lodestar method as the
primary determinant, although the ultimate choice of
methodology will rest within the district court's
sound discretion.

[56] The lodestil and the percenrage of recovery
methods each have distinct auributes suiting them to
particular types of cases. See Task Force, l0g
F.R.D. at 250-53. Ordinarily, a court making or
approving a fee award should determine what sort of
action the court is adjudicating and then primarily
rely on the corresponding method of awarding fees
(though.there is, as ws haye noted, an advantage to
using the alternative method to double check the
fee). [FN40]

FN40. For example, a court can use the lodesur
method to confirm that a percentage of recovery
âmount does not award counsel an exorbitent
hourly rate; similarly, the percentage of recovery
method can be used to assure that counset,s fee
does not dwarf class recovery.

[57] Courts generally regard the lodestar method,
which uses the number ofhours reasonably expended
as its starting point, as the appropriate method in
statutory fee shifting cases. Because the lodesfar
award is de-coupled from the class recovery, the
lodestar assures counsel undertaking socially
beneficial litigation (as legislatively identified by the
statutory fee shifting provision) an adequate fee
irrespective of the monetary value of the final relief
achieved for the class.

This de-coupling has the added benefit of avoiding
subjective evaluations of the monetary worth of the
intangible rights often litigared in civil rights actions.
Outside the pure statutory fee case, the lodestar
rationale has appeal where as here, the nature of the
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settlement evades the precise evaluation needed for
the percenfage of recovery method. The lodestar
method has the added benefit of resembling modes of
fee determination in conventional bipolar litigation.
On the other hand, the lodestar method has been
criticized as giving class counsel the incentive to
delay settlement in order to run up fees while still
failing to align the interests of the class and its
counsel, and for not rewarding counsel incrementally
for undertaking the risk of going to trial. See
Coffee, Understanding the Ptaintiff's Attom,ey, g6
COLUM.L.REV. at 691.

[58] Courts use the percentage of recovery method
in common fund cases on the theory that the class
would be unjustly en¡iched if it did not compensate
the counsel responsible for generating the valuable
ñmd bestowed on the class. See Task Force, l0g
F.R.D. at 250. Because tiese cases are not
presumed to serve the public interest (as evidenced
by the lack of a fee stafute), there is no social policy
reason that demands an adequate fee. Insteaà, the
court apportions the fund between the class and'its
counsel in a man¡er that rewards counsel for success
and penalizes it for failure. Courts have relied on
"common fund" principles and the inherent
management powers of the court to award fees to
lead counsel in cases that do not actually generate a
common fund. See, e.g., In re Air Crash Disaster
at Florida Everglades, 549 F.2d 1006 (5rh Cir.t977)
(using common fund prinõiples in settlement of
consolidated cases). The rationale behind the
percentage of recovery method also applies in
situations where, although the parties claim that the
fee and settlement arc independent, they actually
come fiom the sameiource.

We believe that this case presents a situation more
closely aligned with the common fund paradigm than
the statutory fee paradigm. Although class counsel
and GM contend (and the district courr believed) that
the fee was a separate agreement, thus superficially
resembling the separate awards in statutory fee
cases, private agreements to structure artidcially
separate fee and settlement arrangements carinot
transform what is in economic reality a common
fund siruation into a srafutory fee shifting case.
Certainly, the court may select tl¡tl lodestar method
in some non-statutory fee cases where it can
calculate the relevant parameters (hours expended
and hourly rate) more easily than it can determine a
suitable percentage to award. But the court must
vigilantly guard against the lodestar's potential to
exacerbate the misalignment of the attorneys' and the
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classrs interests. S¿¿ Coffee, Understanding +822

the Plaintiff's Attorney, 36 COLUM.L.REV. at7l7 '

In this case, the fee clearly was not made pursuant

to a statute; therefore no legislatively endorsed

policy favors assuring counsel an adequate fee.

And the settlement, though difficult to value, did not

award the even more ha¡d-to-value intangible rights
that could in some limited circumstances justify
using the lodestar method' ln sum, although this

case presents a hybrid, we believe that it more

closely resembles a common fund case.

[59] At all events, to the extent that the district
court relied on the lodestar method, it erred by
applying a multiplier. In the lodestar section of its
analysis, the district court calculated the multiplier
needed to apply to thè simple lodestar result,

$3,158,1S2, to obiàin the ,,¡equested amiiunt,''

$9,500,000. (see Feb. 2, 1994 Order, 1994 WL
30301 at *2.) After estimating the multiplier to be

between 2.5 and 3, the court proceeded with a

"contingent nature of the success" analysis of the

multiplier's appropriateness from Zin@. See Lindy
Bros. Builders Inc., v. American Radiator &
Standard Sanitary Corp., 540 F.2d 102, 116-17 (3d

Cir.l976). The Supreme Court, however, has

rejected the use of multipliers to enhance the

lodestar's hourly rate amount. See City of
Burlington v. Dague,505 U.S. af ----, l12 S.Ct. at

2;638. Notwithstanding this clear Supreme Court
precedent, GM's counsel failed to apprise the district
court about Dague even though its pertinence was
patent.

[60] To the extent that the district court construed

the fee agreement as a common fund, its analysis

also appears to misapprehend key aspects of the

percentage of recovery method. In common fund
cases, a district judge can,award attorneys' fees as a

percentage of the fund recovered. See Blum v.

Stenson,465 U.S. 886, 900n. 16, 104 S.Ct. l54l n.

16, 79 L.Ed.2d 891 (198a); In re Smithkline

Beckmnn Corp. Secur. Litig., 751 F.Supp. 525

(E.D.Pa.1990). One court has noted that the fee

awards have ranged from nineteen percent to forty-
five percent of the settlement fund. Id. at 533.
Here, the district court surffnarily asserted that,

although it could not value the settlemenr precisely,
"whatever method is used in computing the ultimate
value of the settlement, the attorneys' fees sought in
this action will constitute an extremely small
percentâge of the total value and will be minute

compared to the aforesaid 19-45% range." (Feb. 2,
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'' \ 1994 order, 1994 wL 30301 at x4.)

Given our skepticism of the settlement's value
generally and of Simonsen's estimates in particular (
see supra discussion on settlement fairness), we are

much less sanguine that the $9,500,000 fee actually

constitutes an acceptable percentage of the class

recovery. On the current record, we are

constrained to reject that conclusion. At the very
least, the district court on remand needs to make
some reasonable assessment of the settlement's value
and determine the precise percentage represented by
the attorneys' fees. The problem, however, is not
simple, for arguably, any settlement based on the

award of certificates would provide too speculative a

value on which to base a fee award. (See Task

Force, 108 F.R.D. at 250-53 (discussing the

preferability of the lodestar method for civil rights

4ctions where the'difficulty of valuing injunctive
relief complicates the calculation of a fee using the

percentage mettlod.))

On remand, the district court might wish to examine
the fee primarily under the percentage of recovery ..

scheme. If so, the court will need to determine a

precise valuation of the settlement on which to base

its award. The court may however, as a check, want

to use the lodesta¡ method to assure that the precise
' percentage awarded does not create an unreasonable

hourly fee.

VIII. OTHER ISSUES; CONCLUSION

Objectors also appealed the district court's denial of
discovery into the settlernent negotiations and the

adequacy of the notice with respect to the attorneys'
fees. In light of our holding on the certification and

settlement approval issues and its effect on the need

for us to judge the fee award, we need not reach

these issues.

For the foregoing reasons, we will vacate the orders

certifying the provisional class and approving the

settlement and remand for *823 further proceedings

consistent with this opinion. Parties to bear their
own costs.

JOHN R. GIBSON, Senior,'Circuit Judge,

concurring in the central holding and with the

judgment.

The court today issues a truly masterful opinion. I
concur fully in the central holding of the court that

the district court failed to make adequate findings

Copr. O West 2001 No Claim to Orig. U.S. Govt. Works

16di-000858



55 F.3d 768
(Cite as: 55 F.3d 768, *823)

vunder Rule 23(a) to justify class cerrification, and 'o\
that the case must be remanded to the district court
for further proceedings, and amplification of the
record. I concur fully in the reasoning of the court
that supports this conclusion and holding, and concur
specifically in Pa¡ts I, II, III, IV.A, D, E, F; and
V.A. and B,1 of the opinion.

In addition, I certainly agree rhar it follows that the
district court on remand must consider further the
issues of the adequacy of representation, whether the
settlement is fair, reasonable and adequate, and if
reached, issues relating to attorneys' fees.

With respect to the remainder of the opinion, I am
of the thought thar some of the discussion is simply
not required to support the holding we reach,
specifrcally Part IV,B and C. In view of the fact
that we are remanding for aJequate findings under
Rule 23(a), I think we need not reach the issue of
whether the class requisites have been made on the

current record, as we can anticipàte that the district
court will conduct further proceedings and make
additional record i¡ order to fully support such
findings. Thus, I think part V.8.2 dealing with
adequacy of representation, part VI dealing with
whether the settlement is fair, reasonable a¡d
adequate on the record before us, and part VII
dealing with issues relating to the attorneysl fees
simply need not be addressed in detail as they may
come before this court on a fa¡ different record after
remand.
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I must make clear that I have misgivings about not
joining in tire ñ¡ll opinion. The opinion is a most
thorough and scholarly analysis of the numerous
issues surrounding settlement of class actions and
approval of settlement classes. It will stand as the
opinion of the court. My concerns are simply that
lhe court has discussed areas that it need not reach.

END OF DOCUMENT
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Þ

Supreme Coun of Iliinois.

Walter F, KERRIGAN, Appellee,
v.

UNITY SAVINGS ASSOCIATION et al.;
Appellants,

No. 45922

Sept. 17, 1974

Derivative action by permanent reserve sha¡eholder

of savings and loan association on behalf of himself,
association and all association's other members

against five .directors of association and 'against

corporate ,insurance broker for an accounting of
profits and injunctive relief. The Circuit Court,
Cook Coun¡y, Walter P. Dahl, J., granted

defendants' motion 'for sunrmary judgment and

dismissed the action and,plaintiff appealed. The

Appellate Division of the First Circuit, 1l lll.3d
766, 297 N.E.2d 699, reversed and remanded and

defendants' petition for leave to appeal was granted.

The Supreme Coun, Schaefer, J., held'that it was

within power of savings and loan, association to act

as broker in placement of insurance; that where

some directors of association did not give the

association an opportuniry to act as an insurance

broker, directors organized an insurance agency to
which the association referred its borrowers for
mortgage insurance, and there were possible

conflicts of imerest directors \ryere liable to
association.

Affirmed in part, reversed in pan, and remanded,

Underwood, C.J., and Ward and Goldenhersh, JJ.,
took no part in considera¡ion or decision of case.

West Headnotes

[] Mortgages @-137
266kt37

Mortgagee acquires only lien on the property

[2] Insurance @=17917¡
2r7kt790(7)

(Formerly 217k115(5))

Mortgagee's interest is an insurable one to extent of
the debt.

Page 70

[3] Mortgages Þ124
266kt24

Mongagee may procure insurance on mortgaged
properry to extent of the debt or may require

mongagor to obtain insurance and, as incident to
making of loan, act as broker for bonower in
piaêing the insurance.

[4] Building and Loan Associations @24
66v24

A savings and loan association has power to act as

broker in placement of mongage insurance, because

that activiry is reasonably incident to making of
mongage loan.

[5]'Corporations Þ315
t01k3l5

Under doctrine of business oppornrniry, corporation
or association must be given oppornrniry to decide,
upon full disclosure of pertinent facts, whether it
wishes to enter into business that is reasonably

incident to its present'or prospective operations and,

if directors fail to make such a disclosure and to
tender the oppornrnity, directors are foreciosed from
exploiting that oppomrnity on their own behalf.

[6] Building and Loan Associations @2311',
66k23(1)

rrVhere savings and loan'association was not given

opportunity to act as broker of mortgage insurance

before some of-its directors organized a corporate
insurance agency to which borrowers seeking

mortgage insurance were referred by association,

under doctrine of business opporn¡niry, directors
were precluded from profiting from the agency's
operations. S.H.A. ch. 32, $$ 701-944, 708,
791(b); ch.73,5$ 613 erseq., 1065.53.

[7] Corporatis¡s @313
r0lk313

Directors are not to be placed in position where their
own individual interests might interfere with
performance of their duties to their corporations.

[8] Building and l¡an Associations €=23(l)
66k23(r)

Where under its anicles of incorporation, insurance
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agency formed by some directors of savings and loan
association was authorized ro make loans on real
estate, the same business in which association was
engaged, and there were other areas in which
interesr of agency and those of association might
diverge, rncluding selecrion of i¡surance carrier by
borrowers from association, reiiabiliry of agency,s
performance as to periodic renewal of insurance and
size of commissions charged by agency, direcrors of
associarion violared fiduciary duty to association by
placing themselves in position where their individual
interests in agency might conflict with inrerests of
the association.

[9] Corporatio¡5 @a3¡7
l0lk307

Fiduciary obligations of corporate director do nor
include onJy siruations in which director is seller ¡o
or purchaser from corporation, or holds an interest
in specific properry, or tu¡der a contract, adverse to
corporation.
*22 **40 David P. Lisr and Jerrold E. Fink, of

Sidley & Ausrin, Chicago, for appellants.

Frank J, Mackey, Jr., and Sidney Z. Karasik,
Chicago, for appeliee.

SCHAEFER, Jusrice

Uniry, Saul Z. Bass, Uniry's presidenr, Mirchell H.
Bass, a vice president, and Howa¡d Bass, the
secrerary and aiso a vice presidem. These three
defendanm also hold positions with plaza. Saul Z.
Bass is Plaza's president, Mitchell H. Bass is its
registered agent, and Howard Bass is its secrerary.
The complainr does nor specify what positions, if
¿rny, are held with either Uniry or plaza by the two
remaining individual defendanrs, Louis Speer and
Myron Voss. It is admined by the answer, however,
that the individual defendants conrrol Uniry,s
business affairs.

The complaint further alleges that plaza has its
offices in the building owned and occupied by Uniry
under a lease from the laner, and that Urury 'refers'
its borrowers to plaza to obtarn fire and
homeowner's insurance and other forms of insurance
coverage in connection with mongage loans made by
Unity. These allegations were all admitted by the
answer. In addition, in response to interrogatories
from the plaintiff, Plaza admitted thar it had
advertised itself as an 'agenr' of Uniry.

The complaint contained a further allegation thar
Plaza \ryas empowered under its articles of
incorporation n *24 place loans on real estare on
terms competitive with loans which Unify was
authorized to make. The defendants admitted that
allegation, but stated in their ans\ryer rhat plaza had
not done so. Defendants also stated in their answer,
and in an affidavit supponing their motion for
summary judgment, thar the lease of office space to
Plaza was at a rental no lower than that prevailing
for comparable property.

The rheory of the compiaint was rhat the individual
defendants, by crearing plaza, had assumed a role
which would produce a conflicr of inrerest with their
posirions as directors and offrcers of Unity. plaintiff

Iro made the specific charge that by selling
insurance to borrowers from Uniry the defendants
had appropriared for their own benefit a business
opporruniry which properly belonged to Uniry. The
relief sought included an accounring of profits, the
imposition of a constructive trust on all sha¡es of
Plaza stock, and an injuncdon restraining defendants
from continuing the pracrices complained of. From
the answers to plaintiff's interrogatories by plaza it
appears thar over the period from 1962 through 1969
Plaza earned approximately $428,000 in insurance
commissions. Although one of plaintiff's
interrogatories requested informarion on thl amount
of Plaza's commissions on insurance piaced on

Page 7l

The plaintiff, Walter F. Kerrigan, a permanent
reserye shareholder of Uniry Savings *,*41
Association, a savings and loan association chanered
under rhe Illinois Savings and Loan Acr
(Ill.Rev.Stat.1973, ch. 32, pars. 701 through *23
944), broughr this derivative action in the circuit
cogrt of Cook Counry on behalf of himself, Unity,
and all Uniry's other members against five direc¡ors
of Unity and against plaza Insurance Agency, Inc.
The complaint sought an accounring of prodts anO
injunctive relief. After the complaint and the answer
had been filed, each parry moved for summary
judgment. The court granred the defendarus'
motion, and dismissed the action. On the plaintiff's
appeal the Appellate Court for the First District
reversed and remanded. (ll nl.App.3d 766, 297
N.E.2d 699.) We granted defendants' p€tirion for
leave ¡o appeal.

The complaint alleged that Uniry was the successor
to a savings and loan association formed prior to
1959, and thar Plaza had been organized in 1SOZ Uy
'some or all' of the fïve individual defendarus. The
five include th¡ee direcrcrs who are also officers of
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persons referred to Plaza by Uniry, no figures with
respect to that item appear in the record.

The only affirmative defenses raised i¡ the answer

with respect to the admitted a-llegations of the

complaint, and the only grounds relied on in
defendants' motion for summary judgment were that

Urury lacked the power under the Savrngs and Loan

Act to write i¡surance, and that Uniry was in any

event forbidden to do so by provisions of the Iliinois
Insurance Code **42 of 1937 (Ill.Rev.Stat.1973, ch.
'13, par.6l3 et seq.). The appellate coun
determined that Uniry did have the legal power to
engage in the insurance business, either directly or
through a subsidiary, and reversed the decision of
the circuit court. *25 Because the appellate court
felt that the asserted liabiliry of the defendants

involved questions of fact which could not be

determined without a trial, it remanded the case for
a determination of those questions.

Each parry has argued the cause here, as they did in
the appellate coufl, on the theory that defendants

cannot be held liable if Uniry lacked the legal power

to perform the business activities engaged in by

Plaza, since in that event there would have been no

business opportuniry for defendants to appropriate.
We conclude, as did the appellate court, that at the

time when Plaza was formed Uniry did have the

power to engage i¡ the same activities performed by

Plaza. We a¡e of the opinion, however, that upon the

facts alleged in the complaint and admitted by
defendants the liabiliry of the latter does not depend

soiely on whether n 1962 Unity had the power to
engage in the insurance brokerage business.

We rurn first to the question of Unity's powers

under the Savings and Loan Act. While no power to
act as an insurance broker is expressly conferred by
the Act, section l--8 thereof (Ill.Rev.Stat.196l, ch.
32, par. 708) does provide: 'An association also

shall have any power conferred on a corporation by
the Business Corporation Act, and any power not
prohibited by law, which is reasonably incident to
the accomplishment of the express powers conferred
upon the association by this Act.' One of the powers

expressly conferred by the Act is the power granted

by section 5--1(b) (Ill.Rev.Stat.196l, ch. 32, par.
791) to make loa¡s to members on the securiry of
real estate.

tllt2lt3l When such a loan is made on improved
property it is in the obvious interest of the mortgagee
that the improvement be covered by insurance in an

Page 72

adequate amount. Although the mongagee, under
Illinois law, acquires only a lien on the properry
(Kling v. Ghilarducci (1954), 3 Ill.2d 454, 4ffi, I2l
N.E.2d 752), its interest is an insurable one to the

exrent of the debt (Trustees of Schools v. St. Paul

Fire and Ma¡ine *26 Insurance Co. (1921), 296 lll.
99, 102, 129 N.E. 567), and the mongagee may
therefore procure the insurance itself. Alternatively,
the mongagee may require the mongagor to obtain
the insurance, and may, as an incident to the making
of the loan, act as the broker for the borrower in
placing the insu¡ance.

[4] The question of the authoriry of the mongagee
to act as broker was answered over 100 years ago in
Chicago Building Society v. Crowell (1872), 65 lll.
453. There a loan association, having obtained a

covenant from a mortgagor to keep the buildings on
the premises insured, agreed to obtain the policy for
him. Before that objective had been realized,
however, the buildings r¡/ere destroyed in the

Chicago fire, and the mongagor brought suit against

the association for breach of its agreement. By way
of defense the association urged that its chaner did
not empower it to procure insurance, and that the

agreement to do so was not incidental to the purpose

for which the association had been formed. In
rejecting that defense the coun stated:

'The company was expressly authorized and

empowered by the act of the legislature to make

loans and provide for the securiry of the same on

real estate, as well upon improved as upon
unimproved properry. As an incident to securiry
upon improved real estate, no reason is perceived
why it may not be regarded as within the powers
granted, that the corporation should have the right
to contract for insurance on the improvements on
the property, to make more available and certain
their securiry, and such a contract would be for the

benefit of the company.' 65 lll. ar 457.
i*43 While there is language in the opinion relating

to estoppel, the decision, in our opinion, established

that it was within the power of a savings and loan
association to act as a broker in the placement of
insurance, because that activity *27 w*s reasonably

incident to the making of the mortgage loan. A
simila¡ conclusion was reacbed in Goodman v.
Perpetual Building Association (D.D.C. 1970), 320
F.Supp. 20. Our own conclusion is reinforced by
the fact that section 506 of the Insurance Code
(lll.Rev.Snt.1973, ch. 73, par. 1065.53) contains a

specific prohibition against the licensing of ceruin
classes of banks as insurance agents or brokers, but
contains no parallel prohibition di¡ected against
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savings and loan associations.

In view of our conciusion that Unity can engage,
and in 1962 could have engaged, in the insurance
brokerage business directly, we need nor decide
whether Uniry, prior to changes rn the Savings and
l¿an Act made in 1967, could have formed a
subsidiary to conduct such a business. For the same
reason tve need not determine whether the individual
defendants, assuming that Uniry could not have
engaged in the insurance brokerage business until
1967, were obligated ar rhar time ro terminate their
connection with Plaza or to tender to Uniry, in some
manner, the oppornrnity to engage in the insurance
business.

With the question of Uniry's corporare powers
disposed of adversely to defendants, we reach the
question whether the individual defendants usurped a
business oppomrniry open to Uniry. On this issue we
stan with the basic proposition that a director of a
corporation owes a fiduciary dury to it. That
proposition, often endorsed by this court, was
reaffirmed in Shlensþ v. South parkway Building
Corp, (1960), 19lll.2d 26g, t66 N.E.2d 793, a case
involving leases to and purchases of properry from
other companies in which direcrors of the building
corporarion held an ownership interest or a
directorship. Ir was charged by minoriry
stockholders of the corporation, and this coun
found, that the challenged transactions were unfair to
the corporation, that they amounted to a depletion of
its assets and the siphoning off of its profits for the
benefit of the other concerns. See 19 lll.2d at Zgl-,
291.166 N.E.2d 793.

It may be conceded that if a corporation has been*28 informed by a director of a business
oppornrniry, which it declines, rhe director may rhen
be free ro pursue the opporrunity himself. That was
the siruation in Diedrick v. Helm (1944),2t7 Minn.
483, 14 N.rù/.2d 913, in which the secretary of a
savings and loan association was permitted to
establish his own separate insu¡ance agency after the
association had considered a¡d rejected the
possibiliry of operating irs own agency.

In the present case, however, no claim is made that
Unity wæ informed of the possibility that ir mighr
enter into the insurance business or of the intention
of the defendanrs ro do so on thei¡ own if Uniry did
not. Defendants stress their belief that Unity could
not have legally engaged in the business. But that
belief, assuming that it was held in 1962, ca¡not

Page 73

operare as a substitute for defendants' dury to presenr
the question to Unity for Uniry's independent
evalua¡ion. Since the individual defendants, as
directors, admiuedly conrrolled Uniry, the requisire
disclosure and render would necessarily have had ro
be made to Uniry's shareholders.

[5] For various legal, financial, or other reasons
Unity might properly have concluded as a matrer of
business judgment that it did not want ro become an
insurance broker. But if the doctrine of business
oppornniry is to possess any vitaliry, rhe corporation
or association must be given the oppornrniry to
decide, upon full disclosure of the peninenr facrs,
whether it wishes to enrer into a business that is
reasonably incident to its presenr or prospective
operations. If directors fail to make such a
disclosure and to tender the opporn¡niry, the
prophylactic purpose of the rule imposing a fiduciary
obligation requires **4 that the directors be
foreclosed from exploiting that opporn¡niry on their
own behalf, (See Lutherland, Inc. v. Dahlen
(1947),357 Pa. 143, 53 A.2d 143: Durfee v. Durfee
& Canning, Inc. (1948), 323 Mass. 187, B0 N.E.2d
522.) ln the latter case, with regard to the alleged
financial inabiliry of a corporation to make cenain
purchases, the *29 couñ quoted the following
passage from Irving Trust Co. v. Deursch (2d Cir.
1934), 73 F.zd lzt, t24: 'If the direcrors are
uncenain whether the corporation can make the
necessary outlays, they need not embark it upon the
venue; if they do, they may nor substirute
themselves for the corporation any place along the
line and divert possible benefits into their own
pockets.' (323 Mass. tB7, 202, g0 N.E.2d 522,
530.) We consider that this reasoning is equally
appiicable to a claim that a corporation was
precluded from following a course of action by
legal, rather than financial, reasons. See Note,
Corporate Oppomrnity, 74 Harv.L.Rev. 765 (1961).

[6] The presenr case is nor one in which the
defendants did no more than capfure an opportuniry
which came their way because of their positions with
Unity, an oppornrniry which Uniry had indeed
created through its lending activities, although those
factors a.lone would in our opinion be enough ro fx
liabiliry upon defendants. (See Guth v. Loft, Inc.
(1939), 23 Del.Ch. 255, 5 A.Zd 503; Rosenblum v.
Judson Engineering Corp. (1954), 99 N.H, 267, t}g
A.2d 558.) Here it is admitted thar the individual
defendants caused Unity to 'refer' iß borrowers ¡o
Plaza, whose office was strategically located in the
same building as that of Unity.

Copr. @ West 20Ol No Claim to Orig. U.S. Govt. Works

16di-000865



317 N.E.2d 39
(Cite as: 58 lll.2d 20, *29, 317 N.E.2d 39, *{'44)

The pleadings do not reveal the terms in which
these 'referrals' were couched or the manner in
which they were made, but it cannot be supposed

that the arrangement between Uniry and Plaza was

not frnancialiy advantageous to the latter' Had it
been otherwise the defendants would not have

persevered in it. Whether the funneiing of
prospective customers to Plaza is regarded as an

appropriation of an asset of Uniry, denominated as

good will, or whether it is regarded as an

employment of Uniry's facilities without
compensation to it, the result is the same: The

defendants were actively exploiting their position as

directors of Uniry for their personal benefit. See

Guth v. Loft, Inc. (1939), 23 Del.Ch. 255, 5 A'zd
*30 503; Durfee v. Durfee & Canning, Inc' (1948),

323 Mass. 187, 80 N.E.2d 522: Wadmond,
'Conflicts of Business Interests,' 17 Bus.Lawyer 48
( 1961); \Vadmond, 'Seizure of Corporate

Opporruniry,' 17 Bus.Lawyer 63 (1961).

The complaint also charged that in creating Plaza

the individual defendants had placed themselves in a
position where a conflict of interest would a¡ise.

A potential conflict clearly exists, for under its

anicles of incorporation Plaza was authorized not

only to engage in the insurance business but also to

make loans on real estate, the same busi¡ess in
which Uniry was engaged. The representation by

defenda¡ts that Plaza had not hitheno undertaken to

exercise that power does not insure that it might not

do so in the future. But even as to Plaza's existing
operations one can discern areas in which its

interests and those of Unity might diverge, among

them the selection of the insurance carrier, the

reliabiliry of Plaza's performance as to the periodic
renewal of insurance, and the size of the

commissions charged by Plaza.

t7lt8lt9l Our decisions have long applied the

overriding rule tha¡ directors are not to be placed in
a position where their own individual interests might
interfere with the performance of thei¡ duties to their
corporation. As early as Gilman, Clinton and

Springfield R.R. Co. v. Kelly (1875), 77 lll. 426,
where directors of a railroad company had become

stockholders in a company with which the railroad
had a construction contract, we observed that the

rule 'stands on the obligation which a parry owes to
himself and his principal, that forbids him to írssume

a position which would ordinarily excite a conflict
between **45 his individual interest and a faithful
discharge of his fiduciary duties.' (77 III. 426, 434.)
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The same thought was expressed in Farwell v. þle-
National Electric Headiight Co. (1919), 289 lll. 157,

124 N.E, 449, in which a director had purchased

patent rights under which his corporation was the

exclusive licensee. (See 289 lll. at 166--167, 124

N.E. 449.) ln our view the frduciary obligations of a

director cannot be diluted to the *31 pornt that they

include onJy the siruation in which the director is a

seller to or a purchaser from the corporation, or
holds an interest in specific propeffy, or under a

contract, adverse to the corporation,

The defendants have renewed in this court their
contention that Unity would have been precluded

from entering into the insu¡ance brokerage business

by section 508 of the lllinois Insurance Code of 1937

(lll.Rev.Stat.1973, ch. 73, par. 1065.55). That
section specifies that the Director of the Depanment
of Insurance shall not issue a broker's or an agent's

license unless the applicant is to be 'actively
engaged' in the insurance business. The quoted term
is defined to mean that the applicant 'intends' to

write insurance on the property or risks of others in
an amount such that the total volume of premiums

from that source will be at least twice that obtained

from insurance on the propeffy or risks of the

applicant itself, or the properry or risks of its

officers or directors, if the applicant is an æsociation
or corporation. The argument made is that Uniry, as

the mongagee, would be insuring its own risk, as

well as the risks of its borrowers, who are thereby
its members.

From what we have previously said in this opinion
on the question of Uniry's powers under the Savings

and Loan Act, it is clear that this contention of
defendants does not raise a valid defense, That
Uniry would have been denied a license under
section 508 cannot be retroactively assumed, and the

record does not show that defendants ever caused

Uniry to apply for a license.

In reversing the decision of the circuit court the

appellate court directed that the cause be remanded

and restored to the docket for further proceedings,

which the appellate court saw as including a

determination whether Uniry could 'in fact' engage

in the business of insurance brokerage. While a

remand is necessary in order for the trial coun to
ascertain the amounts to which the plaintiff is

entitled and to determine what other relief should be
*32 granted, in the view that we take of this case,

the question of defendants' liability is established on

the basis of the pleadings and no trial is required.
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The iudgment of the appellare coun is accordingiy
reversed in this respect, a¡rd the cause is remanded
to the circui¡ court of Cook Counry for funher
proceedings in accordance with the views expressed
in rhis opinion.

Affrrmed in pan, reversed in part, and remanded.

UNDERWOOD, C.J., a¡rd
GOLDENHERSH, JJ., rook no
conside¡ation or decision of rhis case

WARD
pan

Page 75

tn

and

the

END OF DOCUMENT

Copr. @ West 2001 No Claim to Orig. U.S. Gor¡t. Works

16di-000867



I

16di-000868



:.,1-ji ì{rri!.,--
BEQYqLT9

8AA00 SEBTES

3A% P.C.W.

(cI

16di-000869



715 N.Y.S.2d 575
186 Misc.2d 126, 20C0 N.Y. Slip Op. 20511
(Cite as: 715 N.Y.S.2d 57Ð
c

Supreme Court, New York Counry, New York'

In the Matter of:the'MANHATTAN EYE, EAR &
THROAT HOSPITAL, Petitioner,

and

Memorial Sloan Kettering Cancer Center et al.,
lntervenors,

Eliot SPITZER, as Attorney General of the State of
New York; Respondent,

and

Boa¡d of Surgeon Directors of the Manhattan Eye,

Ea¡ & Th¡oat Hospital et al.,
Interyenors.

Dec.3, 1999

Charitable corporation filed petition seeking court
authorization of transaction that would'result in the

sale of its real estate assets and closure of nonprofit
hospital. The.Supreme Court, New York Counry,
Bernard J. Fried, J., held that: (l) proposed sale was

not fair and reasonable to the corporation, as

required,for court approval, and (2) proposed sale

did not promote purposes of the corporation, as

required for court approval.

Petition denied

West Headnotes

[] Charities O::"48(l)
7sk48(1)

Attorney General is made a shn¡tory parry to
petitions seeking coun authorization of disposition of
all or substantially all of a charitable corporation's
assets, and his 'active participation" is presumed.

McKinney's N-PCL $ 511.

[2] Charities €=48(1)
7sk48(l)

Anorney General is made a stan¡tory party to
petitions seeking coun authorization of disposition of
all or substantially all of a charitable corporation's
assets to ensure that the interests of the ultimate
beneficiaries of the corporation, the public, are

adequately represented and protected from
improvident transactions. McKinney's N-PCL $ 5ll

Page 23

[3] Charities @46
75k46

A cha¡itabie Board is essentially a caretaker of the

not.for-profit corporation and its assets.

McKinney's N-PCL $ 511.

[4] Charities @:=a6
75k46

As caretaker of not-for-proftt corporation and its
assets, charitable Board has fiduciary obligation to

act on behalf of the corporation and advance its

interests in good faith 'and with that degree of
diligence, ca¡e and skill which ordinary prudent men
would exercise under similar circumstances in like
positions. McKinney's N-PCL $ 717(a).

[5]rCharities €-46
'15k46

Boa¡d of Directors of charitable corporation is

charged with the dury to ensure that the mission of
the corporation is carried out.

[6]'Charities @46
75k46

'lDuty of obedience' requires director of a not-for-
profit corporation to be faithful to the purposes and
goals of the corporation, since unlike business
corporations, whose ultimate objective is to máke
money, nonprofit corporations are defined by their
specific objectives: perpetuation of particular
activities are central to the raison d'etre of the
organization.

[7] Charities æ48(2)
7sk48(2)

Director's duty of obedience must inform the
question of whether a proposed transaction to sell all
or substandally all of a chariry's assets promotes the
purposes of the charitable corporation under statute

requiring court authorization of such transactions.
McKinney's N-PCL $ 5ll.

[8] Charities €aq2¡
75k48(2)

Factors which court should be concerned with in
evaluating transaction to sell all the assets of a
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charitable corporarion include whether rhe seller
exercised due diiigence in deciding ro sell, selecring
the purchaser, and negotiating the terms and
condirions of the sale; whether the procedures used
by the seller in making im decision inciuding
whether appropriate expert assistance was used were
fair; whether conflict of interesr was disclosed,
including but not limited to conflicrs of interests of
board members and expens retained by the seller;
and whether the seller will receive reasonably fair
vaiue for its assets. McKirurey's N-PCL $ 5ll.

[9] Cha¡ities @a3ç¡
7sk48(2)

In determining whether sale of cha¡itable
corporation's real. estate assets was fair and
reasonable to the corporation, court would examine
transaction as a whole, not just the 'fair market
value" of the real estate, where sale of real estate, as
proposed, was inextricabìy interwoven with closure
of nonprofrt hospirat. McKinney's N-PCL g 5l l.

[0] Charities @ag2¡
7sk48(2)

Proposed sale of charitable corporation's real estate
assets, which would have resulted in closure of
nonprofit hospital, was not fair and reasonable ro the
corporation, as required for court approval; although
real estare may have been fairly valued, rransacrion
did not take into account hospital's full value as a
functioning business or the value of irs name.
McKinney's N-PCL g 5ll.

[11] Charities æ48Q)
7sk48(2)

hoposed sale of charitable corporation,s real estate
assets, which would have resulted in closure of
nonprofit hospital, did not promote purposes of the
corporation, as required for coun approval, where
corporation proposed to change its mission from
operadng an acure care, specialty teaching and
research hospital to instead operaring a diagnosdc
and treatment cenrer. McKinney's N-PCL $ 5l l.
*576 LeBoeuf, [åmb, Greene & MacRae, L.L.p.

(Peter K. Vigeland, John M. Aerni, New york Ciry,
and Patricia A. Taylor, Staton Island, of counsel),
for petitioner.

Page 24

Paul, Weiss, Rifkind, Whanon & Garrison
(Michael P. Gutnick and Sreven B. Rosenfeld, New
York Ciry, of counsel), for Memorial Sloan
Kettering Cancer Center, intervenor.

Wachtel & Masyr, L.L.P. (John W. McCorurell,
New York Ciry, of counsel), for Downrown
Developmenr Group/Colony Capital, inrervenor.

Stillman & Friedman, P.C. (Charles A. Stillman,
Scott M. Himes and Peter E. Dolotra, New york
Ciry, of counsel), for Board of Surgeon Direcnrs of
Manhattan Eye, Ear & Throar Hospital and another,
intervenors.

McDermou, Will & Emory, New york Ciry
(Andrew B. Roth, Garden Ciry, of counsel), for
Lenox Hill Hospital, intervenor.

Swidler, Berlin, Shereff, Friedman, L.L.p. (Kevin
O'Brien and Heather Goury, New york City, of
counsel), for Continuum Health panners, Inc.,
intervenor.

Levy, Ratner & Behroozi, p.C. (Elizabeth A. Baker
, New York Ciry, of counsel), for ll99 National
Health &. Human Service Employees Union,
intervenor.

BERNARD J. FRIED, J

The Manhattan Eye, Ea¡ & Throat Hospital
('MEETH" or 'rhe hospital") has petitioned for
authorization ro sell substantially all of its assets,
pursuanr to Not-For-hofit Corporarion Law g 5ll,
which requires that the cou¡t be satisfied that the
"consideration and the terms of the transaction are
fair and reasonable" and that rhe 'purposes of the
corporation * * * will be furthered.' (Not-For_
Proht Corporarion Law g 51ltdl.) What is sought
to be sold is MEETH's hospital faciliry located at
64th Sreet in Manhattan, to Memorial Sloan
Kenering Cancer Cenrer ("MSKCC") and
Downtown Group/Colony Capital ("Downtown"),
t577 a real estare developer. The Hon. Eliot
Spiuer, in his capacity as Aûorney General of the
State of New York ("AG'), a statutorily necessary
parry, has opposed this petition. A thineen day
evidentiary hearing was held which, with the
agreement of all parties, merged the preliminary
injunction application with the hearing on the merits
of the section 5l I petition.

Eliot Spiuer, pro se, and William Josephson, J.
Robert Pigon and Sandra Giorno.Tocco, New york
Ciry, of counsel, for Eliot Spiuer, respondent.
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FINDINGS.OF FACT
A. Manhattan Eye, Ear and Th¡oat Hospital

Established in 1869, originally located on East 34th

Street, and then on East 4lst Sreet, MEETH
relocated to its present Eæt 64th Street location in
1906, where it uitimately erected three buildings:
the Old ,Hospital Building, the New Hospital
Building and the Annex. At this location, it
presently operates a highly sophisticated research

and teaching ,(until it terminated its residency
program on June 30, 1999), world-renowned, acute

care specialty hospitd, providing out:patient and in-
patient medical services in three specialized'areas:
ophthalmology,,otolaryngology,,and :plastic surgery.

In Febru4ry 1995, MEETH,opened an Outpatient

Extension Center in Harlem (the 'Harlem'Center"),
which, unlike the 64th Street facilities, does,not
provide in-patient care. Instead, it currently
functions similarly to the out-patient clinic at 64th

Street, and refers patients to 64th Street, for sub-

specialry clinics and surgery.

According to its Certif,rcate , of Incorporation,
MEETH| s corporate purposes are:

to establish, provide, conduct, operate and

maintain a hospital in the Ciry, Counry and State

of New York for the general treatment of persons

suffering from acute short=term illnesses;

performing general plastic surgery; treating
persons suffering from diseases of the eye, ear,

nose or ttuoat; and maintaining a school for post

graduate instruction in the treatment of such

illnesses, , performing such surgery, and the

freatment, of such diseases, and conducting

associated and bæic research.

By all accounts, MEETH has outstandingly realized

these corporate purposes. In order to fr¡lfill its

teaching purposes, it 'developed premier residency
programs in the fields of ophthalmology and

otolaryngology ('ENT"), as well as a premier
fellowship program in aesthetic or plastic surgery.

h has consistently been ranked among the top

special¡y hospitals in the United States. Its

physicians have achieved world acclaim for their
advancements,in medical care and for their provision
of acute care in these specialty areas. As to this there

is no dispute.

ln recent years there have been significanr advances

in medical technology, and an upheaval in the

dynamics and economics of healthcare. The impact

of these changes has not escaped specialty hospitals,

Page 25

such as MEETH. Inpatient censuses have been

drastically,decreasing, a trend which is expected to

continue, if,.nol accelerate, with the ongoing shifts to
ambulatory surgery. Concomitant with the reduction
of inpatient activiry, which phenomenon itself has

resulted in the reduction of hospital revenues, there

have been fundamental changes in hospital

economics. This, too, has impacted MEETH,
which derives,its, revenues from several sources,

including self-paying patients, reimbursements. from
Medicare, Medicaid and private health care insurers,
and cha¡itable contributions. The Balanced Budget

Act of 1.997, Pub.L. No. 105- 33, lll U.S.Stat.
251, has resulted in a reduction of Medica¡e
revenues. There have also been similar reductions in
reimbursements from State Medicaid and 'private
health care insurers. This containment'of medical
expenses, spawned in no small part by the advent of
managed care, which has decreased inpatient
admission in favor of ambulatory surgery, and other
cost cuÍing measures, is not expected to abate.

MEETH sought to cope with this changed

landscape. In'1993, the hospital obtained approval
to decenifu beds and to *578 establish six additional
operating rooms for ambulatory surgery. In 1995,

it opened its Harlem Center as a community
outreach 'program, which also' served to funnel
patients to 64th Sreet. Dr. George A. Sa¡ka¡,
Ph.D., J.D., MEETHTs Executive Director, sent to
the Board members a "proposed strategic plan,"
dated November 4, 1998, in which he discussed the
"Sale or læase of the Annex Building" and

establishment of the proposed Brooklyn Extension
Center ('Brooklyn Center"). Thereafter, in
December 1998, MEETH applied to the State

Department of Health ('!DOH') for authorization to
open the Brooklyn Center. In its application,
MEETH explained that it "is a specialty hospital
located .., ât €Írst 64th Street." Although approved,
the Brooklyn Center has not been opened.

Then in 1999 MEETH's Boa¡d of Directors
abruptly decided to sell the 64th Street faciliry to
MSI(CC and Downtown; to terminate its residency
prograrnsi to close the Hospital; to tra¡sform the

Harlem Center and the planned Brooklyn Center
from extension centers'to free standing Diaglostic
and Treatment ('D&T'!) Centers; and to evenrually
add further D&T centers in the South Bronx.
Following these decisions, MEETH entered into a

nonbinding lMemorandu¡n of Understanding' for a

sponsorship agreement with New York-Presbyterian
Hospital ("NYPH'), under which NYPH would
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On Ocrober 22, 1998, the Board of Directors
received a conhdential memorandum, "Re: Crisis at
MEETH," from "a group of physicians practicing ar
Ma¡hanan Eye, tEarl and Throat Hospital
comprising substantially aI of the members of the
medical staff ... an informal group known as the
'Friends of MEETH.' " This memorandum snted
that there was a "crisis at MEETH,', discussed a host
of problems and recommended "that the Board of
Direcrors, in keeping with its fiduciary responsibiliry
to the Hospital, appoint an independent hospital
consulting firm to examine the operations of
MEETH in their entirety." Upon receipt of this
memorandum, Mr. Lindsay C. Herkness, III, the
Boa¡d hesident, contacted Dr. Sherrell Asron,
Chairman of the Plastic Surgery Department, and
requested that they meer "immediaiely. " Mr.
Herkness stated that "[the Friends of MEETH leuer]
is a bad document, a dangerous document, that could
be harmful ro both the physicians and the hospital"
and asked Dr. Aston 'to use [his] influence on th,
medical staff to withdraw it." When Dr. As¡on
refused, Mr. Herkness replied if "you guys give me
a hard time and don't do rhar, I'm going toiell the
hospital." Mr. Herkness did not deny that he made
the rema¡k. Rather, he tesrified that he did nor
"recall anything about selling the hospital. Ir was
not on my mind.'

Thereafter, Mr. Herkness appointed a Special
Commitree, consisting of himself, Charlei S.
Whitman, III, Esq., and Mr. Norman Straus, ro
"look into the mafters raised in the memorandum and
to reporr to the full Board. " Mr. Herkness testified
that the¡e "was a great deal of concern about the
allegarions and the need to ger to the bottom of it."
Deloirte & Touche L.L.p. ('Deloiue"), the
Hospital's auditors, were rehined to review the
financial concerns expressed in the Friends of
MEETH lener. In addition, the Special Comminee
directed the hospirat staff to respond, point-by_point,
and the Committee had informal meetings with
members of the medical staff.

On December 16, 1998, there was a Board meering,
where members of the medical staff were invited to
express their views. As Secretary of the Boa¡d,

l. Retention of a Strategic Advisor

What occurred was that, as Mr. Whitman put it,
there was '[aJ bid from [MSKCC] to buy the entire
hospital which came out of the blue in the middle of
January of 1999." Mr. Whitman had learned of
"the approach" from Mr. Hprkness, and advised Mr.
Herkness rhat "we have to consider it [the offer] and
we would need a committee to do that," which
caused Mr. Herkness to reconstitute the Speciat
Committee into a Strategic Committee. Mr.
Whitman also advised Mr. Herkness that a "hnancial
advisor was necessary ... because the boa¡d would
need to have the offer analyzed from a hnancial
point of view.' This led to the retention of Shatruck
Hammond Partners, a Division of pricewaterhouse
Coopers Securities, L. L. C. ( "shatruck Hammond"),
an investment banking firm that provides services
exclusively to the healthcare rndustry. According to
Mr. Herkness, the offer from MSKCC wæ not what
caused retention of Sham¡ck Hammond. Rather, he
testified that the strategic advisors were rehined
after he received a draft of "proposed lggg

7r5 N.Y.S.2d 575
(Cite as: 7fS N.Y.S.2d S75, *S78)

become MEETH's sole corporare member.
Implementarion of these plans necessitated rhe sale
of the 64rh Srreer faciiiry, i.e., subsrantially all of
the assets of MEETH, and led ro rhis ligarion.

B. 'Friends of MEETH' Ler¡er

Page 26

Mr. Whitman prepared one page of minures from the
staff notes, which merely mentioned that the
physicians in atrendance *579 were allowed to srare
their concerns, but it did not indicate the narure of
the sraremenrs. Mr. Whitman explained that "[ajs a
corporate lawyer you manage to keep your Board of
Directors minutes sanitized. " It was after this
testimony, and as a result of a court order to produce
the staff notes, that twenry-six single-spaced pages of
notes were produced. These notes show that twenry
physicians spoke our. Mr. Herkness not only
described the meeting as 'historic,' and said that the
Special Comminee and rhe "Friends of MEETH.
would meet soon, but he sent a memorandum to the
Members of the Board of Surgeon Directors
confirming that "[o]nce the snff has made their
report to the Special Comminee, we can meet with
the Medical Stâff Leadership.' No such meering
ever occurred. There was no further Boa¡d
response to the concerns expressed over the
mismanagemenr of MEETH and the Special
Committee never issued a report. Rather, in
January 1999, the Special Commirtee
metamorphosed into a Strategic Comminee, with an
additional Board member added, Richard W.
Pendleton, Jr., Esq., and Mr. Herkness changed its
mandate.

C. Decision to Monetize MEETH's Assets and to
Sell the Hospital
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Operating and Capital Budgets," dated January 15'

1999, which he described as "horrific'" It is clear,

however, that Shatruck Hammond was retained

bêcause of the:MSKCC proposal.

On February 5, 1999, Mr. Herkness, with the

approval of the Strategic Commiuee, entered'into a

written retention agreement with Shatruck Hammond

to assist'MEETH il' êvaluating its strategic' oþtions'

The retai¡er agreement also authorized Sharn¡ck

Hammond to seek out panies 'interested in entering

into a Transaction with the Hospital," a task which

seems irreconcilable with the determination of an

appropriate strategic recommendation, a

determination which should have come first.'[FNl]
The t'transaction' referred to was def,rned in the

retention agreement as 'tany merger, consolidation,

reorganization; recapitalization, sale, business

combination or other' transaction pursuant to which
the Hospital and/or any assets of the Hospital are

involved in acquiring, being acquired by or
.combining with a third parry."

FNl. Interestingly, at the time that this

authoriza¡ion was extended, the full Board had not

even considered , whether a sale of asseE was

necessary or strategically prudent.

MEETH agreed to pay Shatruck Hammond a

retainer fee of $100,000, and agreed that "[u]pon the

closing of a Transaction,' it would pay a

'Transaction Fee" of one percent (lVo) of the
"Aggregate Transaction Value.' According to Mr.
Herkness, he had been informed that this fee

aÍrangement.was "standard in the industry.n The

evidence confirms that there was an understanding
that a sale was not +580 only contemplated at'the
time Shatruck Hammond was retained, but was the

actual expectation of. the parties. Thus, Shatruck

Hammond had a di¡ect financial interest in an

outcome which would require sale of the real estate.

Significantly, while the fee arrangement w¿ts

discussed by the members of the Strategic

Committee, it does not appear to be the subject of
any discussion by the Board. Indeed, neither
Rozlyn Anderson, Esq., nor Mr. Underhill, both
Board members, and not members of the Strategic

Committee, was aware that if there was no transfer
or acquisition of assets, Shattuck Hammond would
not be entitled to the l% transaction fee, although
Ms. Anderson testified that had she known it would
hàve been irrelevant.

2. MEETH is Pnt Up For Sale

Page 27

On February 22; 1999, Mr. Herkness reponed that

he had appointed a Strategic Committee to assist in

the review of "(l) whether MEETH can survive in
today's medical and economic environment as an

independent speciaity care hospital; (2) what are the

strategic options available; and (3) how should

MEETH respond to the possible offers from
Memorial'Sloan Kettering Cancer Center ... a¡ld Mt.
Sinai-NYU Medical Center Health System IMt.
Sinail.' The Mt. Sinai possibility, as noted by

various Board members, "would not involve the

closure of the Hospital. "

Shattuck Hammond's written report, which Mr.
Herkness had desciibed as a "fairness opinion," was

presented. However, at trial'he acknowledged that

it is was not a "fairness opinion,' which of course,

as a financial advisor at a major brokerage f¡rm, Mr.
Herkness would'have known is a term of art in the

securities field. tFN2l Shamlck Hammond
described the '"Hospital's ongoing mission.... 'to
improve the qualiry of life for its patients'," and

asked:

FN2. Rule l3e-3(eXl) (17 C.F.R. $ 240.13e-

teltU ), promulgated pursuÍ¡nt to Section 13 of the

Securities Exchange Act of 1934, 15 U.S.C. $

78m, requires the disclosure of various items,

lis¡ed in Schedule l3E-3, 17 C.FR. $

240,13e-100, which is important in determining

the fairness of a variety of corporate transactions.

These sutemen$ are commonly refened.to as a

fairness opinion,

Can the Board, Management and Medical Staff
counteract market forces acting against the

Hospital and does the Hospital ,have sufficient
hnancial resources to sustainably support all

aspects of the Hospital's current mission, role and

business and charitable purposes?

Having posed this question, Mr. James S. Scibetta,

a Sham¡ck Hammond director, concluded that the

"business had no value, but the underlying real estate

has considerable value" and "that probably one of
the best things for the board to consider was to look
at the real estate as a very valuable asset... and see

if it could use that as a way to capture additional
resources for the boa¡d to sort of refocus its mission

and do what the board had been discussing.' Mr.
Scibetta thought it "ridiculous' to contend that

MEETH could remain independent. And he

testified fhat "nobody would pay one dollar in order
to just øke over the business as is.' It was this
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mindset, thar the real estate was the only asset of
MEETH wirh value, which derermined the furure
course of evenrs. As Mr. Scibetta pur it, the Board
wanted to "monetize the assets," rather than seek to
preserve MEETH as irs main prioriry.

Neither Shatruck Hammond nor the Board
considered MEETH, irself, as having any ongorng
economic value. Nor was there recognition or any
discussion of the value of MEETH,s name, which
was considered by Mr, Monon p. Hyman,
Chairman of Conti¡uum Health panners, Inc.
(Continuum), to have "great value," and by Mr.
Terrence M. O'Brien, Execurive Vice president and
Chief Operating Officer of Lenox Hill Hospital, to
have "marquis value" as 'one of the top hospitals in
the country," Even Mr. Herkness conceded at trial
that the name had "franchise value.',

Under the heading "Outlook for MEETH as a
Going Concern, " Shatruck Hammond conciuded thar
"market forces *581 have been and are expected to
be increasingly unfavorable for the provision of
services in a hospital seuing,', that many of the
services provided by MEETH "are being provided in
doctors' offices, free smnding ambulatory sÌ¡rgery
cenrers, and a number of neighboring hospitals that
are competitive for such services with MEETH,"
and that as a specialty hospital MEETH nhas 

an
inherentiy riskier business model than non- specia.lry
hospitals with considerable financial resources and
harmony among physicians, management and the
Board." (Emphasis added.) The latter, of course,
is a recognirion by Shatruck Hammond that there
was a "[]ack of confidence and suppon for the
current Management. " The strategic plan neirher
addressed this lack of 'harmony," nor discussed
whether solving this lack of harmony could or would
have changed or altered its evaluation and ultimate
conclusions. Instead, Sham¡ck Hammond
determined that 'MEETH's recenr f,rnancial
performance is not sustainable and necessitates
proactive, dramatic remedial action,' pointed out
that "MEETH has significanr value tied up in unused
or underutilized real estate assets" and purponed to
evaluate various strategic options, including the
MSKCC 'rransacrion oppornrnity,' i.e., rhe sale of
all of the real esrare, concluding that this would
result in the highest '[p]robability of successful
implementation vs. financial rewa¡d of success," or
in other words, it was the best strategic option.
However, not all strategic options were evaluated.
Shatruck Hammond failed ro report Conrinuum's
expression of interest in a non-sale transaction with

MEETH as a possible straregic oprion.

The report conrinued, ,'[i]f the [MSKCC] offer
were accepred following the implementarion and
frnalization of rhe plan of closure," public Health
Law, Anicle 28, would require surrender of the
hospital operating ceftificare; MEETH would be
required to obtain cenificarion "to conducr
diagnostic and trearmenr activities in clinic senings";
and "[i]t is unlikeiy that, given rhe applicable
sÞtutory and regulatory framework, the corporation
will be permitted to retain the name 'Manhatran Eye,
Ear and Throat Hospital.' ' While rhe larter may or
may nor be accurate, its inclusion in the Repon
indicates that Shatruck Ham¡nond recognized, and
communicated to the Board, its underst-anding that
the sale of the real esrare would definitively alter
MEETH's mission. Moreover, although there had
been discussion at previous Boa¡d meetings about
expanding the extension centers, such discussion was
always in the conrext of rhe continued existence of
an acute care hospital on 64th Street. The free
standing D&T cenrer proposal appears to be
mentioned for the f,rrst time as an opdon identified in
the Shamck Hammond repon, as it sought to
'reprioritize " MEETH's mission.

Ar the February 22nd meeting, Cushman &
Wakefield submitted a 'Restricted Appraisal
Repon, " concluding that value of the 64th Street real
estate "was in the range of $46 to $55 million, ir
being unders¡ood that an approximate 12- month
marketing period would be required to attempr ro
realize such value in the real estate market. " It was
pointed out that the net proceeds would be reduced
by "real estate brokerage commissions in the range
of 2.3%." The fee arrangement with Shatruck
Hammond was nor discussed. The February 22nd
meeting concluded with the nine boa¡d members
present (two members had been excused)
unanimously voting ro sell the real esta¡e to MSKCC
or Mt. Sinai, or to 'any other not-for-profit heaÌth
care provider for a price as near as possible to $45
million,' which was less than the Cushman &
Wakefield appraisal. The Board also authorized
filing of the requisite applications for regulatory and
judicial approval.

Mr. Herkness restif,ied that this decision to sell was
impelled by the 'doomsday scenarios" set forth in a
January 15, 1999 memorandum from Mr. Iæona¡d
Weil, MEETH's Chief Financial Officer, conraining
three proposed operating budgets for *5g2 1999.
Mr. Herkness did not know if any of these budgen,
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which forecast "bottom line losses" ranging from

$6,369,000 to:$3,417,000, which' he described as

'warning shots ... was acrually adopted." It was rhis

memorandum that ''heightened" his concerns about

MEETHIs financial situation, and which led to the

decision, taken within five weeks, to sell the real

estate and to close MEETH as an acute care

specialty hospital [FN3]: The Board accepted

Shattuck Hammond's negative conclusion concerning
"the conti¡ued viabiliry of MEETH's remaining an

independent specialry care hospital," and its

recommendation that "the Hospital's current mission

would be de-prioritized," a reference to elimination
of the Hospital in Manhatmn, terminadng the

performance of plastic and reconstructive'surgery,
and ending the "school for post-graduate education, "

The minutes do not record any discussion as to what

MEETH planned to do with the net proceeds,

although Mr. Herkness and Dr. Sarkar each testified

that the sale proceeds were intended to be applied to

transform MEETH from its historical role as a

teaching specialry hospital into free sunding D&T
centers in underserved areas of New York Ciry.

FN3. According to Mr. Herkness, these budget

proposals.also led to the significant February 2,
1999 decision to defease approximarcly $16'2
million of Dormitory Auttrority of the State of
New York ("Dormitory Authorityr) bonds, which
had been issued in a refinancing on August l,
1997. The 1997 refinancing dropped the interest

rate to below 5%, which Mr. Herkness testified
had saved ttre Hospital 'almost a million dollars
annually. "

The refinancing agreement provided that if the

debt service ratio (essentially net income divided
by interest payments) fell below 1.25'then the

Dormitory Authoriry "may require the Hospital to

employ a Hospinl Consultant' and submit a repon
with regard to "actions to be taken by the Hospital

ro improve its management and financial
position,' and if the ratio fell below I . l0 "for any

two consecutive fiscal years," then the Hospital
"must iûunediately employ such a consultant,

implement its recommendations," and file a

report.

Mr. Herkness testified that, since the proposed

operating budgets forecast a drastic drop in the

debt service ratio, it was decided,that the Bonds

should be paid off in full. Thus, by 'Unanimous
rilrinen Consent In Lieu of a [Board]
Meeting,' the Board resolved'to completely

defease' the bonds. This required taking $9.a
million from cash reserves and using $6.8 million
which had been withheld by the Dormitory
Aurhority. Mr. Herkness was concerned that, if
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they fell below the ratio MEETH would be forced

into "paying off the bonds." And Mr' 'Whitman
thought "then presumably; you 'could be thrown
.into bankruptcy by the dormitory authoriry. "

Passing the fact that a charitable hospital cannot be

put into involunrary bankruptcy (11 U:S.C. $ 303)

, and that the Agreement provided graduated

measures, it appears that there was no effort to

determine what action the Dormitory Authority
would have taken. Astonishingly, at a time when

MEETI{ was supposed to 'be' facing frnancial
"doomsday.' the bonds were paid off without
determining how much investment income would

be lsst compared with the interest that would

saved,as a result of paying off the bonds,::and

without ascenaining the position of the Dormitory
Authority.
The reñnancing also gave 'the Authority ... a first
mongage lien' on its real properry to 'secure all
obligations and liabilities" under the l¡an
Agreement. This was a "condition precedent' to

the issuance of the bonds. In is Wrinen Consent,
the Board stated that "the equiry represented by

such bond reserves can be more effectively
utilized in connection with a prepayment of the

mongage ... to give the Hospital greater'flexibiliry
and options in dealing with its financial needs."
This leads to rhe conclusion that,the bonds were

defeased as pan of the plan ro sell the real estate

and is. evidence that the emphasis was oir sale,

since if the Board was seeking meåns to preserve

MEETII, defeasance may not have been desirable.

3. Expressions of Interest in Keeping MEETH
(Prior to February 22,1999)

Prior to the February 22nd decision to sell, there

had been expressions of interest in keeping MEETH
as an acute care specialty hospital which were
neither mentioned at the Board meeting, nor in the

Shattuck Hammond report. One such expression
came fróm the New York Eye & Ear Inñrmqry
("NYEEI"), which in February wæ well into joining
Continuum. Discussions with NYEEI had, in fact,
been *583 ongoing for years. Continuum had also

shown interest in MEETH: the previot¡s year, in
March 1998, Dr. Robert G. Newman, Continuum's
President and CEO, met with Dr. Sarkar. Nothing
came of that meeting. Thereafter, on December 18,

1998, Mr. Hyman met with Mr. Herkness, and other
MEETII off,rcials, in connection with MEETH's
desi¡e to sell the Annex. At this meeting, Mr.
Hyman referred to Continuum's discussions with
NYEEI and suggested that they explore "possibly
merging the two instinrtions IMEETH and NYEEI]."
Mr. Herkness replied that MEETH 'was very strong
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hnanciaily, cenainly srronger than New york Eye
a¡d Ear and that he wouldn'r see any reason really ro
combi¡e unless basically New york Eye and Ear
gave Manhattan Eye and Ear rhe keys, bur he would
consider that and possibly ger back to me [Mr.
Hymanl ." Mr. Herkness testifred rhat Mr. Hyman
"was rarher enthusiastic" abour MEETH fitting inro
the NYEEI affitiarion, although Mr. Herkness
testified that he had no interest, because "ar that
point we still thought we had a viabie enterprise."
Thus, contrary to Mr. Scibetta's view that "nobody
would pay one dolla¡ in order to just take over the
business as is, " there was interest from other
medical insdrudons in seeking to preserve MEETH
as a world-class teaching and research hospital,
which were ignored by the Board in adopting the
recommendations of Sham¡ck Hammond, its
strategic advisor.

4. March 22, 1999 Board Meeting: Mr. Sinai Offer
Discussed

On March I l, 1999, Mt. Sinai and MEETH enrered
into a thirry day, binding agreement, which
contained a no-shop ciause tFN4l, to sell the real
estate for $46,000,000. Under this agreemenr, Mr.
Sinai would continue to maintain MEETH's mission
as ¿Ìn acute care specialty reaching hospitat. This
proposal was discussed at the March 22, lggg
meeting of the Executive Committee of the Boa¡d of
Direcrors. It was explained by the Strategic
Committee that "such a rra¡rsaction would bring a
large critical mass and expenise to MEETH's
existing operation, keep the Hospital,s present
services as well as add to them, enslue the
continuance of the Residency programs, and
maintain all Hospital employees in rheir present or
similar posirions. This would allow MEETH to
continue to n¡n extension centers in underserved
areas and fund research. " This agreement between
MEETH and Mr. Sinai lapsed before the nexr Board
meeting.

FN4. MEETH agreed "nor to solicit, initiaæ or
encourage rhe submission by a third parry of any
competing proposal.'

5. Board's Decision to Open the Bidding Up

At its April 15, 1999 meeting, the Board was told
by Mr. Scibena that both MSKCC and Mt. Sinai had
'backed away from their initial proposals and have
indicated an inreresr only at a price substantially
below the $46 million minimum amount ... in the
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appraisal.' Mr. Sciberta recommended thar
MEETH should "open up the process and inject
some comperitive forces inro rhe negodations. "

Because the Board "wanted to be able to offer [the
propertiesl to real estate developers as well as to
make sure that all of the potential bidders on the
upper east side real es[are [sic] would be
approached,' it voted to rerain Cushman &
Wakeheld as its broker. Shattuck Hammond was ro
contacr "likely not-for-profit hospiral enrities" and
Cushman & Wakefield would seek to qualify 'frve
or six of the most prominent and likely real esrate
buyers. "

Previously, however, in late February or early
Ma¡ch, Mr. Hyman, from Continuum, had spoken
with Mr. MacRae, MEETH's anorney who, as
required by the no-shop clause, said "that rhe
negotiations between MEETH and another hospital*5t4 were so far along that they did nor feel they
could discuss any other corporate possibilities with
[Continuum] or anyone else, and that they felt
ethically and morally bound not ro enter into such
discussions." The Board was not informed of this
conversation. From the evidence it is clear that by
the time the Mt. Sinai offer had lapsed and Cushman
& Wakefield had been retained, the Boa¡d's goal, as
Mr. Sciberra testified, was "to obtain fair value for
the assets, and for the bids to be in by basically, I
think we had established early May." No reason has
been provided for this haste to sell the real estate, a
haste which seems panicularly unnecessary in Iight
of the Cushman & Wakefield Restricred Appraisal
Repon, which had sþted thar the required marketing
period would be approximately one year. Nor was
there any reason as to why Continuum's interest in
preserving MEETH by entering inro a non-sale
transaction was not included in Sha¡ruck Hammond's
repon as a possible strategic option.

On April 25, 1999, the New york Times reponed
that MEETH was for sale.

Thereafter, a scheduled annual Board meedng was
held on April 29, 1999, at which time Mr. Scibeua
said bids \r/ere expected to be received, beginning on
April 30th, and he reiterated rhat Shatn¡ck Hammond
had determined 'that the Hospital,s business had no
value.' He also advised the Boa¡d that'[a]lthough
Shamck Hammond Pa¡tners tried to interest Mt.
Sinai in taking over MEETH, Mr. Sinai was
disinterested in keeping the business and only
interested in the real estate aspect of the transaction,
at a figure much lower than the appraisal.' At this
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meeting, the Boa¡d voted to'sell the hospital, at a

price ,rn excess of $40.000,000. There was no

explanation for this decision n sell the real estate for
/¿ss than its appraised value of M6 to $55 million.
At this meeting, .authorization to seek regulatory

approvals was again provided. Moreover, the Board

now reaiized that its sale and closure plan, Ieading to

free standing D&T centers, would require an

amendment to the Hospital's Certificate of
Incorporation, and a proposed amendment was

authorized, although never submitted.

Now, two months after the Boa¡d initially had voted

to sell its real estate, the minutes for the first time

identify, in the context of discussion of ¡he New York

Times article, that the Board had decided that "the

Hospital was going back to its original mission of
serving the poor in underserved Í¡reas, and

redirecting its cha¡itable assets to accomplish this
goal." Other than the Shatruck Hammond report,
which discusses the Hospital's 'loriginal' mission,
thçre is no written record concerning this

mgmentous decision. There,had been no'study
concerning this so-called return to the ,'original
mission" and no proposal or recommendation on the

subject was provided to the Board for its review and

deliberation., Notably, ,there was no management

plan or recommendation discussi¡g the need to
return to this "original" mission, nqr do prior Board
minutes report any discussion held on the subject.

6. Board Accepts Downtown and MSKCC Offer

By the May 5, 1999 Board meeting, four separate
proposals had been received, including a

$41,000,000 bid from Downtown and MSKCC (and

two proposais from real esmte developers).
According to this offer, MSKCC would op€n a

breast cancer facility in the New Hospital Building,
and the remaining real estate, to be purchased by
Downtown, would be used as a building site for an

apartment building. Mt. Sinai submined two
alternative proposals: (l) a $27,500,000 offer for
the real estate, with the hospital closed; and,(2) an

offer to acquire the Hospital and its operations for "a
very subsnntially reduced price." Because the

second Mt. Sinai offer was nvague,n the Board took
a "short break" in its meeting during which Mr.
Scibett¿, at the Boa¡dls request, placed a telephone
call to Mr. Barry Friedman, Mt. Sinai's i585
hesident and Chief Financial Officer, wbo stated

that Mt. Sinai would seek a "very reduced price,' in
the range of five to eleven million dollars, and

would only commit to running MEETH for up to
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two or three years. This spur-of-the-moment
telephone conversation persuaded the five'Board
members who were present"that the MSKCC offer
should be accepted llpromptly." Somehow,'this
telephone call to Mr' Friedman had conltrmed
Shattuck Hammond's view that MEETH had no

value, beyond'the real estate it was "sitting" on,

warranting acceptance of the'MSKCC offer.

The Board took no further steps to seek a bidder
which would save ,MEETH's long-established
mission. Instead it decided that "the most

preferable offer" would be a combination of "fair
and reasonable considera¡ion" together with' the

involvement,of a major tax exempt hospital. ' This
sale would "provide the necessary funding'for the

Board's envisioned diagnostic and treatment centers

and other hospital.rype activities to be relocated to
medically,underserved areas in New York City."
The Boa¡d then approved a sale to Downtown and

MSKCC. That same day, Mr. Hefkness executed a

non-binding ,letter of intent, without a no-shop

clause, to sell 'the real estate to Downtown and

MSKCC. (On June 25, 1999, the parties entered

into a "Real Properry Contract for Sale'

["Contract"].)

The May 5th minutes.record that after the decision
to sell was approved, ![t]he Board fåen discussed

the issue of closing the,Hospital. The Boa¡d noted

that no actual decision had been made to close the

Hospital.' (Emphasis added.) Previously, on April
29, 1999, the Board had terminated the residency
program and authorized the President ro prepare for
possible hospital closure. However, even as of May
5th, as,the minutes show, the Board did not seem to
believe that it was ach¡ally closing the Hospital.
One has,to wonder exactly what the Board thought it
was doing. Then, without a record of further
discussion or Board authorization following this May
5th meeting, MEETH submitted a closure plan to the

DOH on June 14, 1999, as an attachment to a letter
from Dr. Sarkar, in which he also nrequested

issuance of a diagnostic and treatment center
operating certificate for the existing Harlem
facility." It was after this that Mr. Herkness sought
(and obtained) 'a resolution reaffirming the

Hospital's intent to ,close the East ó4th Street

facility.' This occurred at the July 26, 1999 Board
meeting.

As of July 26th, the Board had neither received nor
commissioned any study with regard to the Board's
planned use of the sales proceeds to establish D&T
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centers, rhe necessiry for such centers, or the
viabiliry of such centers. It was an idea in progress.
It may be thar wrirren documenrarion, ar rhis point,
was not needed, if there had been any other rype of
evaluation; however, there was none. There had
been no consultation with the medicai staff or other
medical experts or health care experts or anyone else
concerning its feasibiliry or viabiliry. Rather, Mr.
Herkness tesrified that the "best feasibiliry srudy is
five years of experience." It bea¡s noting,
however, that MEETH had no experience with free
standing D&T cenrcrs. At besr, this plan evolved
from the Harlem Center, which was an extension
center, and not a free standing center. Nonetheless,
without such seemingly basic information, rhe
decision ro sell and close was made.

From these events, the conclusion is inescapable,
based upon all the credible evidence, that the Board,
recognizing MEETH's financial problems, cerrainjy
after the March ll, 1999 Mr. Sinai lener of intent
lapsed, chose not ro seek a solution that would
preserve the Hospitai, either irself, or in some son
of aff,rliation with a major medical instirution that
would be willing to try and preserve MEETH's
historic purposes. Rather, the Boa¡d decided on a
course of action which would lead to the sale and
closure of the hospital, and rhen provide the Board
with a substantial *5E6 sum of money to allow it to
take MEETH down the path to new, unsildied and
unevaluated charitable purposes.

MEETH began to act, i.e., ir termi¡ated the
residency program, upon the assumption that it
would receive DOH approvals for closure and
establishment of the D&T cenrers. It executed a
letter evidencing its intent to sell to MSKCC, and
chose to take steps to effectuate closure and receive
regulatory approval for its plan, to enter into a
contract for sale, and then to seek court approval
under section 5ll. This would have had the effecr
of presenting the court with what would have been
essenúally a fait accompli. To put it another way,
if ever¡hing wenr as hoped for, MEETH would
have been able ro presenr the section 5ll petition
penaining to an already closed hospital, with DOH
approval for the D&T centers, and it would have
asked the court ro find "that the purposes of the
corporation ... will be promoted. " This would have
effectively neutralized, or substantially
compromised, any meaningful judicial role in the
section 5ll process. Indeed, under the scenario
envisaged by MEETH, denial of the petition would
have been a pyrrhic victory for its opponents: the
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hospital would already be closed; under such
circumstances, a coun order could hardly have
restored MEETH.

D. Events Following the Decision ro Sell and Close
MEETH

l. MEETH Doctors Seek ro Enjoin the proposed
Sale

On May 10, 1999, a CPLR anicle 78 petirion was
frled to enjoin the proposed sale to Downtown and
MSKCC. The Auorney General did not panicipare
rn this proceeding. Rather, in a letter from William
Josephson, Esq., Assistant Attorney General,
Cha¡ities Bureau, the courr was advised that "[s]ince
the proposed transaction is in a preliminary stage, it
would be premature fot us to take a formal position
on it." On May 28, 1999, the perition was
dismissed. What the Anicle 78 proceeding
demonstrated, however, is that the medical staff
played no role ur the decision to sell and close the
hospital: it was not consulted and the Board did not
respond to written entreaties on behalf of the
doctors. While they were not necessary parties, in
a legal sense, Mr. Herkness and the Boa¡d
recognized that ir was the medical staff that
distinguished MEETH. Nevertheless, the Board
members believed that the doctors were acting in
their own self-interest in opposing the sale and did
not involve them in its ñmdamental decisions
affecting the fun¡re of MEETH.

2. MEETH Commissions Business plan Re: D&T
Centers

Following the June 14, 1999 submission of the
closure plan to DOH, Mr. Wayne M. Osten,
Director, Office of Health Systems Management,
DOH, wrote to Dr. Sarka¡ on July 22, 1999, and
requested 'a business plan or financial feasibiliry
analysis on rhe proposed MEETH Diagnostic and
Treatment Centers.' This request caused MEETH,
which had made the decision to transform MEETH's
mission without detailed analyses, and had no
studies, reporß or other documents concerning the
D&T plan, to retain outside consultants, Dr. Frank
Cicero, of Cicero Shapiro Velazquez & Cicero, and
Mr. Charles Kachmarick, president, Sterling Health
Capital Management. These consultants were
retâined "to develop a business plan in support of the
proposed MEETH Diagrostic and Trearment
Center." Significantly, they were charged with
supponing the already decided-upon plan. The
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Cicero/Sterling sn¡dy, entitied "Manhanan Eye, Ear
& Th¡oat Hospital Business Plan For FulfTllment of
Mission Statementl' ("Business Plan"), not
unsurprisingly supported closure of the Hospital, and

the transformation of MEETH from a world-ciass
teaching hospital to operating two D&T "sites in
under-served areas in Harlem and Brooklyn, " The
Boa¡d had decided upon the Mission statement; the

remined consultants then wrote', the I'Operational

Plan," and provided a *587 "Need Assessment" and
"Financial Projections." Neither Dr. Cicero nor
Mr. Kachma¡ick looked at or evaluated, or were
asked to look,at or evâluate, any of the proposed
alternatives to closing MEETH, Indeed,' Dr.
Cicero, who testifred that he was aware of
Continuum's interest, and "possibly Mt, Sinai, "

stated that .it would have been :'inappropriate' for
him to talk with interested'potential bidders for
MEETH.

At its September 21,.1999 meeting, the Business

llan was accepted by,the Board. It was also at this
rmeeting. that the Board authorized the'filing of a
,petition seeking court approval 'of the sale of the
hospitalls real estate., Under,the teims of the June
25, 1999 contract, this petition should have been
filed within sixry days. While there has, been no
explanation for the failure to,file in accordance with
the contract, there is no doubt that MEETH was
putting off instiruting ¡þs :judicial petition while
awaiting the hoped-for DOH approvals for the
closure and D&T plans. By September 2lst, it
decided it could not put off the filing any longer.

3. Attorney General Becomes Involved

Since as a Type B, i¡e., charitable, corporation,
MEETH does not have sha¡eholders, the Attorney
General, acting as parens paÍriae, is starutorily
involved whenever such a chariry seeks to dispose of
all, or substantially all, of its assets, as MEETH
resolved to do (N-PCL $ 511). Upon lea:ning from
the À/f Times article of the decision to sell, Paula

Gellman, Esq., Assistant Attorney General, Division
of Public Advocacy, wrote to Dr. Sa¡kar on April
27, 1999, and explained that it was ncommon

practice' for the AG to become involved 'before a

formal submission is made to the Supreme Court so

that we may 'review ,the papers and raise any
questions or concen¡s we have in advance." This led
to a meeting at the AGls office, which'was followed
by a June 3rd lener from Mr. Josephson to Thomas
Ruggiero, Esq., one of MEETH's cor¡¡sel, suting
that since it decided to sell the Hospital, the Boa¡d is
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required 'to entertain all resþnsibie proposals, not
to favor any bidder over another in the process, and

to treat all bidders and potential bidders identically
and fairly." This leuer was submitted because the
AG had received complaints alleging thar other
interested buyers were not able to obtain peninent
information. In response, the AG was advised that
"a successful bidder has been selected and pursuant
to a letter of intent, good faith negotiations regarding
the, definitive contract are continuing.l The AG
was not told,that the letter of intent was not binding,
and that it did not conrain a no.shop clause. Nor
were other interested parties advised that it was non-
binding' Mr. Scibetta testified that MEETH could
not "be seen actively soliciting proposals, but we are

more than:willing to review'any proposals, and the
board would have a f,rduciary responsibility to do
so.' This statement was incorrect; there was
nothi'tg in the,non-binding lener which would have
prohibited MEETH from actually seeking to
preserve its mission.

On June 23, 1999, Dietrich L. Snell, Esq., Depury
Attorney General, Division of Public Advocacy,
wrote to MEETH's counsel, complaiáing that there
were other ^bona fide offerors' and that '[w]e are
not aware of ... one single shred of evidence that
MEETH is actively exploring in good faith atl or
even any of these expressions of interest [which
would preserve MEETHI.! This statement proved
to'be accurate.

Thereafter, the AG's representatives were
ultimately invited to attend the July 26, 1999 Boa¡d
meeting, both the full meeting attended by several
doctors ,from the medical staff, and the Executive
Session. At both ofrthese meerings, Mr. Scibetta
evaluated various offers, and reiterated that it was
the opinion of Sham¡ck Hammond that tile Hospital's
'business had negative value. " At the end of the
Executive Session, Mr. Herkness said that *58E "[i]r
was the sense of the Board of Directors to monetize
the real estate....r" The decision to go forward with
the sale to MSKCC and Downtown was unchanged.

Representatives of the AG continued to meet with
MEETH, DOH offrcials, and others, over the
additional concem that MEETH was engaging in a

de facto êlosure of the Hospital, since its closure
plan had not received DOH approval. The AG also
continued to insist that MEETH must negotiare in
good faith with other poteniial bidders. When
MEETH filed this petition, the AG opposed it on the
ground that other offers had been submined, which
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would have preserved MEETH, and rhat rhere had
been no genuine effort ro negoriate wìth these
bidders in good faith.

E. Alternative Proposals Designed to preserve
MEETH

l. Continuum Proposal

Mr. Hyman, Chairman of Continuum, having been
told in late February or early March that MEETH
was in negotiarions which were "far along" with an
unnamed hospital, and that it could not discuss other
proposals, did nothing further unrii he read the y'y'ew

York Times a¡ticle. He then met with MEETH's
physicians and he agreed ro try to accommodate at
Continuum the medical s¡aff, who woutd be
dislocated upon the sale of the Hospital, and the
residents, whose program was being discontinued on
June 30, 1999. This led to Mr. Hyman writiag a
ieuer on June 29, 1999 to Mr. Herkness in which he
proposed a solution which would allow MEETH to
continue its mission. Mr. Hyman restified that
Continuum proposed "to take the facility over. We
were confidenr thar with differenr management ... as
well as our financiai strength ... we could continue
MEETH in furtherance of its mission.'
Continuum's offer was that MEETH Ioin" its
healthcare network and combine with NyEEI, which
had just joined Continuum. It was nor an offer to
purchase the assets. Continuum would have
maintained the Ha¡lem Center; however, no
commitments were made with regard to the proposed
D&T cenrers since the specific proposal was not
shown to Continuum. Mr. Hyman explained that
they would have to perform "due diligence' ro
determine if the proposa.l was "sound. " Continuum
was prepared ro "gu¿¡ranfee' MEETH against all
losses for five years and to invest '$10 million, as
needed" (a figure which was larer raised to $15
million). Finally, since the proposal was for
MEETH ro merge with NyEEI, rhis proposal
additionally provided MEETH with rhe securiry of
the assets of NYEEI, and its unencumbered real
estate. Recognizing that 'in the furure, it might be
appropriate for MEETH to sell a ponion of its real
estate[,J' Continuum guaranteed that "[e]very dollar
raised from the sale of any asset of MEETH must
stay with MEETH and be used solely for the
advancement and enhancement of MEETH.'

A condition of Continuum's proposal was that "the
existing members of the Board of Directors of
MEETH are ro resign upon the coru¡unmation of this
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transaction." As Mr. Hyman put ir, Conrinuum's
proposal left no money for rhe use of MEETH,s
Boa¡d in its plan to establish the rwo D&T cenrers,
or to expand into other geographical areas. He
pointedly resrifìed that the Boa¡d did nor "have a¡
inreresr separare and apan from the instirution
itself," and questioned "why a board insists upon
receiving money to go off and do their own thing.,,
He explained rhar if "the standard of comparing a
hospital's vaiue as an ongoing concern [is] by
looking at the operaring income and the operaring
expenses versus the asset value, then ... almost
every hospital in Manhattan would have ro sell irs
real estate and go out of business." To preserve
MEETH, Continuum was prepared to keep, as
minority members, those current Board members
who a¡e prepared "ro support" the "one hundred and
thirry year old" mission of MEETH.

On July l, 1999, Mr. Hyman proposed an
"immediate" merger between MEETH *5E9 and
NYEEI, and agreed to 'guaranree all obligations
now existing at MEETH.' He received no response
from Mr. Herkness to either of his letters. However,
on July 10, 1999 Mr. Hyman received a lerter from
Mr. Scibetta, asking him to meer with him. On July
l3th, they spoke on the telephone, and Mr. Scibetta
wanted to know "what Continuum was prepared to
bid for the MEETH real estare,' Told that
Continuum did not want to buy the real estate, but
rather to "continue MEETH exactly where it wæ,"
Mr. Scibeua replied "that's very nice, but our board
has decided that we are going to sell the real estate."
When asked the "purpose' of having a meeting,
since Continuum was not a bidder for the real estate,
Mr. Scibena replied that "you know what this is all
about and I think we should get together. " A
meeting was scheduled for July l5th but was never
held.

What occurred is that after the telephone
conversation, Mr. Hyman invired representatives of
the AG to the meeting, "because so many
misundersrandings seem to have cropped up already,
that I didn't want ro come out of a meeting and have
more misunderstandings." The morning of the
meeting, Mr. Scibena learned that Mr. Hyman had
invited representatives of the AG, and told Mr.
Hyman rhat he would not anend the meeting. When
asked why, Mr. Scibetra replied rhar "what he had m
tell me he would not [say] in front of the Anorney
General." Mr. Scibena confirmed that he had
refused to anend the meeting with representatives of
the AG. He testified, as he had informed the Board,
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that it was inappropriate for these representatives of
the AG, to attend the meeting with Continuum, in
light of the fact that other potential bidders had not
made similar requests.

At the luly 26, 1999 Board's Executive Session,

Mr. Scibena reponed that on July lst Continuum
had submined a proposal. He explained that
MEETH would become a "subsidiary," the Board
would be required to resign, and then he incorrectly
characterized the proposal merely as an,offer to
"invest up to $10 million .., [which] was inferior in
all respects to the Mt. Sinai proposal of May 5,
which had already been rejected by the Board of
Directors." Neither orally nor in the written repon
was the Boa¡d advised of the full scope and nature of
Continuum's proposal, including that it would
guarantee all of MEETH's losses.for frve years.

Thereafter, in mid-September, Mr. Hyman received
.an invitation, to:meet with, Mr. Scibena, and on
Sçptember 17, 1999 he anended a meeting with Mr.
Scibena, .Mr. ,Herkness, .and two ,other ,Board
mqmbers, Mr. Chips Chapman Page, and Mr.
Richard W. Pendelton, Jr. Continuum's proposal,
which included that it was prepared to take over and
n¡n MEETH, within nvenry-four hours, was
described. Continuum was also prepared to invest
beyond the $15 million, "if we had an oppornrnity to
discuss the proposal with the MEETH boa¡d." Mr.
Hyman further explained, that if MEETH's real
es[ate were to be sold in the future, the proceeds
would remain "within the MEETH facility to support
its mission.' Mr. Herkness and Mr. Scibeua told
Mr. Hyman that "the board has decided that we want
to sell the real estate. [And asked:] Are you
preparêd to make a bid, " to which Mr. Hyrnan
replied labsolutely,not. " During the meeting, either
Mr. Herkness or ,Mr. Scibena inquired ,whether

Continuum was willing to indemnify MEETH
against MSKCC, if liability a¡ose from 'break[ing]'
the Contract, Believing, correctly, as it turned our,
that the Conuact was conditioned upon regulatory
and judicial approvals, Mr, Hyman asked to see the
written Contract, in order "to,know what it was that
we were being asked to indemnify." This request
was refused and the meeting ended. There were no
further discussions with Continuum.

2. Lenox Hill Proposal

Mr. O'Brien, Executive Vice President and Chief
Operating Offrcer, and Ms. 1590 Gladys George,
President and Chief Executive Officer of l-enox Hill,

Page 35

on June 23; 1999, met with,Mr. Scibetta' who'told
them,that MEETH was about to sign an agreemenr ro

sell ,its properry and inquired'whether Lenox Hill
"would like to buy their property." Mr.'OlBrien
replied it was not' interested in purchasing "the
properry,,[but] we would be,very much interested in
having a. potential,relationship with MEETH, either
a merger or a sponsorship, where we could keep
MEETI{ open and coúld continue to fulfill its
mission." This led to a June 25th lener from'Ms.
George:to Mr. Herkness, expressing'her desire to
meet with him and MEETH's Board ''to discuss rhis
matter further.'

On July l, 1999, L¿nox'Hill sent Mr. Herkness a

written proposal to sponsor'MEETH,, which would
become a subsidiary of [ænox'Hill, with Lænox,Hill
as the sole voting member. , Under the terms of this
proposal, which Ms. George wrore would 'result in
an approximately $50 million financial benefrt, "

'MEETH .would continue in the New Hospital
Building on East 64th Streer, and Lenox Hill.would
gr¡arantee "to invest not less than $3 million per year
for not less than ten years to support the hospital and
relared services provided by,MEETH.' Title ro the
Old Hospital Building and Annex, which had been
appraised as worth from $16.6 to 520.2 million,
would, be transferred to a newly created MEETH
Foundation, whose trustees would be MEETH's
existing Board. This Foundation could use the
proceeds':to further MEETH's corporate purposes,
including patient care ar:the New Hospital. Lenox
Hill was prepa¡ed to operate MEETH immediately.
Ms. George was nanxious! to meet with MEETH ro
"refine .the terms and conditions" of this proposal.
On July 14, 1999, Lenox Hill officia.ls again met
with only Mr. Scibetta, even though they had
"requested on a number of occasions" to meet with
MEETHIs board me:mbers. Mr. Scibetta made it
clea¡ that MEETH was 'very focused on trying to
complete the [MSKCC] transaction. " This led to
Lænox Hill formulating another proposal, which was
contained in a July l5th letter sent to Mr. Herkness,
the so-called Lenox Hill # 2 proposal which
continued the sponsorship proposal,'but recognized
the MSKCC and Downtown contract.

The l-¿nox Hill proposals were discussed ar rhe July
26; l999,Board meeting, at which representatives of
the AG and the DOH were present by invitation.
Also invited were Mr. Michael P. Gutnick, Senior
Vice President, Cushman & Wakefield, and James
Lytle, Esq., attorney for MSKCC. Several
members of the medical staff $rere also present. No
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invitation had been extended to Lenox Hill. Sharruck
Hammond presenred a writren repon in which, inter
alia, it described the Lenox Hill proposals, and
mischaracterized the proposals concerning the
purpose of the MEETH Foundarion, Moreover,
Mr. Scibena failed ro inform rhe Board thar Lenox
Hill, as srared ar the July l4rh meerurg, would be
willing to esrablish "a separare LH-MEETH
subsidiary" if that would be more desirable to rhe
Board. On July 30, 1999, Ms. George wrore ro
Mr. Scibetta, complaining of these mis¡akes, and
sent copies to the Board members. She also
requested a meeting with Mr. Scibetta and the
Board. There was no response. Thereafter, a

meeting was held on September 16, 1999;
representing Lenox Hill were Mr. James Marcus,
Chairman of the Board, Ms. George, Mr. O'Brien,
and representing MEETH were Mr. Scibetta, Dr.
Sarka¡, Mr. Herkness, Mr. Whitman (who had to
leave early), and another Board member. At this
meeting, Lenox Hill explained its proposals. Mr.
Herkness then requested that MEETH be provided
with additional documentation "outlining exactly
what the MEETH Division would be. " Ms. George
responded that it would rake "a week or so to put
together the [requested] detailed information." Mr.
Herkness replied "f,rne," they all shook hands, and
the meeting ended. Lenox Hill started to assemble
material requested by Mr. Herkness. *S9l
However, it never completed the assembly and
forwarding of the materials because on the following
Tuesday, September 21, 1999, the Boa¡d authorized
its counsel "ro proceed ¿rs expeditiously as
practicable to file the Secrion 5ll petition" seeking
judicial approval of the sale ro MSKCC and
Downtown. This petition was filed later that day.
The Board ùas not informed of the meeting held
with Lenox Hill, nor was it informed that Mr.
Herkness had requested additional information and
that he had been told by Ms. George it would be
submitted in 'a week or so. "

F. MEETH'S Plan

MEETH's plan is to sell a part of its real estate to
MSKCC, one of the world's outstanding c¿rncer
reatment and research centers. MSKCC plans to
convert the New Hospital Building to expand its
breast cancer cenrer. Undeniably, this would be an
extremely wonhwhile use. However, the issue
under section 5ll is not the buyer's planned use of
the real estate, however worthy that use may be, but
whether seller's use of the sale proceeds will
promote is own corporate purposes. (8.g., Maner
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of St. Luke's Hospital, 33 Misc.2d 888, ZZB
N.Y.S.2d 25 [Sup.Cr., N,Y. Counry t96Z].) The
remaining real estate will be sold ro Downtown, a

real estate developer, which rntends to erec! an
apartment building on rhe site.

Upon completion of the rransaction, and following
the hoped-for DOH approval, MEETH will close its
existing specialry hospital. If funher DOH
approvals are obtained, MEETH will then conven
the existing Harlem Center, and the already
approved rhough-nor-yet built Brooklyn center to rhe
proposed D&T cenrers. In addition, as pan of the
transaction MEETH also has proposed entering inro
a sponsorship agreement with New york-
Presbyterian Hospital.

Although there is no menrion of it in the minutes of
the April 29th Boa¡d meeting, at which the sale of
the real properry and termination of the residency
programs were authorized, the day before, on April
28th, Mr. Herkness had met wirh Dr. David B.
Skinner, Vice Chairman and Chief Execurive Officer
of NYPH, and proposed placing MEETH's soon-ro-
be displaced residents at NYPH. Also discussed was
"developing a continuing working relationship with,
NYPH. After a series of meedngs berween MEETH
and NYPH ofhcials, on July 26, lg9g, the Board
authorized an 'affiliation agreemenr with
INYPH] relating ro the Hospital's Harlem Cenrer
and its proposed Brooklyn Center." The Board
authorized the NYPH arrangement, and thereafter
NYPH and MEETH entered into a 'non-binding'
Memorandum of Understanding, dated September
30, 1999. Under this agreement, as Mr. I"¡uis F.
Reuter IV, Vice hesident of Administration for
NYPH, testified, $10 million of the proceeds from
the sale of the real estate would be placed into a
restricted fund for MEETTI's programs which would
be housed at NYPH; rhe remaining $3t million
would be available for MEETH's use, including the
D&T Centers proposal. This NYpH sponsorship
does not necessarily envisage a separate MEETH
hospital facility; rather, "the ophthalmology and
otolaryngology clinics at NYPH will have
appropriate plaques and/or signage which will
acknowledge the MEETH Division."

CONCLUSIONS OF LAW

At issue is whether, as required under section
5ll(d) of the Not-For-Profit Corporation [:w,
[FN5] MEETH has shown 'to rhe sarisfacion of rhe
court,' both that the 'consideration and the terms of
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the transaction are fair and reasonable" [FN6] and
tha! *592 "the purposes of the corporation ... will be
promoted" , [FN7] by the sale of all or substantially
ali of the hospital's assets ro Downtown and
MSKCC. The few reported decisions deaiing with
this section have held that whether "the considerarion
and the terms ,of the transaction are fair and
reasonable to.the corporation'r is to be evaluated at
the time.that the contract to sell is entered into. (

Church of God of Prospect Plaza v. Founh Church
of Christ, Scientist, of Brooklvn, 76 A.D.zd 712,
717-18,431 N.Y.S.2d 834 [2d Dept.1980], affd. 54
N.Y.2d 742, 442 N.y.S.2d 986, 426 N.E,2d 480;
Wolkoff v. Church of St. Rita, 132 Misc.2d 464,
471, 505 N,Y.S.2d 32t [Rich. Sup.Ct.l986];
Matter of the Church of St. Francis de Sales of New
York, ll0 Misc.2d 511, 512, 442 N,Y.S.2d 741

[Sup,Ct., N.Y. County 1981] ). On the other hand,
the cases hold that wherher "the purposes of the
corporation ... will be,promoted'! is to be evaluated
"in light of conditions prevailing at the time the issue
is presented to the coun. " (Manhanan Theatre Club,
Inc. v. Bohemian Benevolent and Literary Assoc. of
the Ciry of New York,.l20 Misc.2d 1094, 1097, 467
N.Y.S.2d 143 [Sup.Ct., N.Y. Counry 1983], citing
Church of God,.76 

^.D-Zd712,711,431 
N.Y.S.2d

834). Given my Findings of Fact, I conclude that
MEETH has not satisfied either prong of section 511
. Therefore I deny MEETH's petition ro approve
the proposed sale.

FN5. The origins of section 5ll dare to 1876
(Code Civ. Pro. of 1876, g(i 3390-3393, added by
L. 1890, c. 95); its lineage can be rraced tirrough
the General Corporation l:w $ 52 to 1969, when
it becâme a pan of the new Not-For-Profit
Corporation'Law (L. l9ó9, c. 1066).

FN6, This requirement was âdded in 1972
(L.1972, c. 961 g 6). hior to this amendmenr,
judicial decisions had required "fair market value"
(e:g;, ,Matter of St. Lukets Hospital, 33 Misc.2d
888, 891, 228 N.Y:S.2d 25 [Sup.Ct., N.Y. Cry.,
te62l ).

FN7. Before 1969, the coun was required to be
satisfied 'that the inrerests of the corporarion will
be promoted" (Gen.Corp.L. g 52). The newly
enacted Not-For-Profir Corporarion [:w changed
the statutory language to 'the purposes of the
corpor¿tion ... will be promoted." While no
legislative history has been found for this chânge,
it is in consonânce with Anicle 2 ("Corporate
Purposes and Powers'), which for rhe first time
deñned a non-profit corporation in New York
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(Wyckoff, Practice Commenuries, McKinney's
Cons.l¿ws of NY, Book 37, Nor-For-Proht
Corporation l-aw, $ 201, at 4344) and N-PCL g

402, which requires, as did former law, thar the
certificate of incorporation set fonh, inter alia,
"the purpose or purposes for which ir is formed."
(N-PCL $ a02[a] t2l.)

Before turning to section 5ll, there a¡e several
areas that w¿urant brief discussion. Not-for-profit
corporations operate under legal regimes deslgned
for traditional for:profit co¡porarions [FN8].
However, ftndamental structural differences
between not-for-prof,rt corporations and for- proht
corporations render this approach incapable of
providing effective internal mechanisms to guard
against directors' improvident use of charitable
assets. For example, in the for-profit context,
sha¡eholder power ensures that Boards make
provident decisions, while rn the nor-for-profir
context, this internal check does not exist. To put it
another way, a nonprofrt corporation has no
'owners" or private parties with a pecuniary stake to
monitor and scrutinize actions by the directors.
This distinction is even more significanr in rhe case

of charitable corporations, such as MEETH, where
there are no members, because the board is
essentially self-perperuating. (Explanatory
Memoranda No. 1, January 13, 1969, McKinney's
Cons.Laws of NY, Book 37, NoçFor-P¡ofit Co¡p.
L., p. XX [1970 ed.] ).

FN8. The N-PCL was designed to reflect rhe
Business Corporation l:w as closely as the subject
maner would permit. (See V. Bjorkland, J.
Fishman, D. Kunz. New York Nonprofit Iøw and
Practice: WtthTax Anatysis, g l-3(c), p. 15.)

llìt2l The Not-for-Profir Corporarion Law
addresses this lack of accountability by requiring
court,approval of fundamental changes in the life of
a Type B charitable corporation, such as a

disposition of all or substantially all assets, since
there are no shareholders whose approval can be
sougüt. The Attorney General is made a srarutory
party to such petitions, and his "active.participation'
is presumed. (See V. Bjorkland, op. cit., g 8-2tal,
p. 238). This is ro ensure that the interests of the
ultimate beneficiaries of the corporation, rhe public,
are adequately represented and protected from
improvident transactions. (Rose Ocko Foundation,
Inc. v. Lebovits, *593 259 A.D.2d 685, 688, 686
N.Y.S.2d 861, 864 [2d Dept.1999], citing Charch of
M,76 A,D.2d 

^t716,431 
N.Y.S.2d 834; Wotkoff
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v. Charch of St. Rita, 132 Misc.2d 464, 467, 505
N.Y.S.2d 327). It is pursuant to this mandare that
this court is called upon ro review the sale of
substantially all of MEETH's assers ro MSKCC and
Downtown.

t3lt4l A charitable Board is essentially a careraker
of the not-for- profrt corporarion and irs assers. As
caretaker, the Board 'ha[s] the fiduciary obligation
to act on behalf of the corporarion ... and advance its
interests" (Pebble Cove Homeowners' Association,
Inc. v. Shoratlantic Development Co. Inc., l9l
A.D.2d 544, 545, 595 N.Y.S.2d 92 [2d Dept.], lv.
to app. dsmd. 82 N.Y.2d 802, 604 N.Y.S.2d 559,
624 N.E.Zd 697 11993) ) in "good faith and with that
degree of diligence, care and skill which ordinarily
prudent men would exercise under similar
circumstances in like positions.. (N-PCL 7l7!al ).
This formulation of the Board's dury of care is an
"expansion' of the comparable secrion of the
Business Corporation Law which does nor contain
the words 'care" and "skill" (Wyckoff, Practice
Commentaries, McKinney's Cons.Laws of N.Y.,
Book 37, N-PCL 717, at 350-352), and frrmly
establishes the appropriare standard of ca¡e for
directors of a not-for-prof,rt corporation.

t5lt6lt7l It is axiomatic thar the Board of Directors
is charged with the dury to ensure rhar the mission of
the charitable corporation is carried out. This duty
has been referred ro as the "duty of obedience.' It
requires the director of a not-for-profrt corporation
to "be faithful to the purposes and goals of the
organization,' since "[u]nlike business corporations,
whose ultimate objective is to make money,
nonprofrt corporations are defined by their specific
objectives: perperuation of particular acdviries are
central to the raison d'etre of ùe organization."
(Bjorkland, op. cit., g lta[a], at p. 414). Analysis
of the duties of charitable directors more commonly
arises in an acrion brought by the AG alleging
breach of the duties owed to the corporation under
N-PCL $$ l12 and72O, and does nor app€ar ro have
been discussed in any reported decision under
secdon 5ll. But the duty of obedience, perforce,
must inform the question of whether a proposed
transaction to sell all or substantially all of a
charity's assets promotes the purposes of the
charitable corporation when analyzed under section
5t l.

ln recent yeÍus, across the United States, there have
been a series of transactions that, although cenainly
different from this p€rition, nevenheless resemble,
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in cenain basics, MEETH's proposal. I am referring
to ¡he nationwide spate of conversions of nonprofir
hospitals inro for-profit hospitals which has caused a

substantial output of commentary. (E.g., Stampone,
"Turning Parienrs Into Profrt: Nonprofir Hospital
Conversions Spur Legislarion," 22 Seton Hall Legis.
L 627 [1998]; Hyman, "Hospiral Conversions:
Fact, Fantasy, and Regulatory Foliies," 23 J. Corp.
L. 741 [998]; Brody, "The Limits of Chariry
Fiduciary Law," 57 Md. L.Rev. 1400, 1458-1476

[998]; Hernandez, Note, "Conversions of
Nonproht Hospitals To For- Profir Srarus: The
Tennessee Experience," 28 U. Mem. L.Rev. 1077

[998]; Krause, " 'Firsr, Do No Harm': An
Analysis of The Nonprofit Hospital Sale Acts," 45
U.C.L.A. L.Rev. 503 ll997l; and Rubin,
'Nonprofit Hospiral Conversions in Kansas: The
Kansas Anorney General Should Regulate All
Nonprofrt Hospital Sales,* 47 U. Kan. L.Rev. 521

[999]; see also, Gassel &.Gerzog,'Conversions of
Not-for-Profit Organizations Froliferate,' N. Y. L.J.,
8/29/96, p, 7, col. 1.) It has also resulted in some
Menry states enacring or considering legislation
regulating such conversions (see Hernandez, op.
cit., at 1102, note 125, collecting starutes and
pending legislarion). However, there has been no
similar activiry and linle discussion in New York
where such conversions are not permitted.

t8l Nonetheless, the conversion analogy is
analytically useful. This is because, absent the for-
profit component, which of course is absent in a
Section 5l I petition, *594 a conversion is
conceprually similar to MEETH's peririon, inasmuch
as in both there is a charitable organization which
alleges rhat it is incapable of continuing its primary
mission of operating a hospital, seeks approval of the
sale of all its assets, and plaru to apply the sale
proceeds towards a newly revised mission. As is
relevant to the analysis, for example, legislation in
one state requires that the atþrney general examine
the transaction to determine "(2) Whether the
nonprofit hospital exercised due diligence in
deciding to sell, selecting the purchaser, and
negotiating the terms a¡d conditions of the sale; (3)
Whether the procedures used by the seller in making
its decision, including whether appropriate expert
assistance was used (were fair); (4) Whether
conflict of interest was disclosed, including, but not
limited to, conflicts of interest [of] board members
... and experts retained by the seller[;] tandl (5)
Whether the seller will receive reasonably tai¡ value
for its Íìssets." (lftause, op. cit., ar 551,
summarizing criteria specified in the Nebraska
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starute). I believe this.to be a clear and concise
statement of factors which a coufl should be

concerned with, in evaluating a transaction under
section 511 to sell all the assets. Indeed, they are in
many respects mirrored in the AG's June 3, 1999

letter to MEETH, i¡ essence agreed to by MEETH's
counsel, in which the AG wrote "Elementary
principies of co¡porate and fiduciary law require the
Boa¡d, after it has decided to sell the hospital, to
entenain all responsible proposals, not to favor any
bidder over another in the process, and to treat all
bidders and potential bidders identically and fairly. "

tglllOl I rurn now to the f,rrst prong of section 5ll,
which requires that "the consideration and terms of
the transaction ¡re fa¡r and reasonable to rhe
colporation.'l Because the sale of the real estate, as

proposed, is inextricably interwoven with the closure
of MEETH as it exists today, I believe that the
transaction as a whole must be examined, not just
the "fair market value" of the real estare. This
tränsaction is untike, for example Maner of Church
of St. Francis De Sales, supra, a simple transaction
which dealt only with the question of the value of a

building being sold by the Church; there was no
laiger transaction involved. There do not appear to
be reponed decisions of more complex rransactions,
s'uch as here, where implementing its decision to sell
its real estate assets to MSKCC and Downtown
would require the closing of MEETH and a
fundamental change to its corporate purposes. The
Board accepted Sharn¡ck Hammond's conclusion that
"the business [of MEETH] had no value," which I
have forurd to be incorrect. Clearly MEETH, as a
functioning acute care, specialty hospítat, had value:
major medical entities were willing to operare it and
keep it open and guaranree the expendirure of
substantial sums ro do so. Thus, while it may be
that the real estate was fairly valued, this is not
enough. The transaction did-not take into account
MEETH's full value, and the NYPH proposal to
estabiish a MEETH pavilion or building, wirh
"plaques and/or signage,' does not correct this since
it does not necessa¡ily contemplate pr€serving the
business of MEETH, and therefore preserving the
total assets of MEETH. Moreover, as I have also
found, evidence at the hearing established that
MEETH's name itself had signihcant value. Again
under the terms of the proposed transaction, this
value is nor evaluated nor is it clea¡ that it will be
preserved. The Bqard disregarded these
components of value when it decided to 'monetize"
its assets and sell the real estare. This is a
fundamental flaw which leaves me unsatisfied that
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the terms and conditions of .the proposed rransaction
a¡e "fair and reasonable. "

[11] Under the seçond prong of secrion 5ll, which
requires thar 'lthe purposes of the corporation ... will
be promoted" (N-PCL 5lltdl ), MEETH|s:peririon
fares no better. Unforn-rnarely, there.is lacking
judicial precedent concerning a proposal of *595 this
magnitude tFNgl. While MEETH has argued that
the proposai to abandon the acute care, teaching and
resea¡ch hospital component of, its ,mission and to
pursue the D&T centers does not require an
amendment, this argument is belied by the Board's
own action on April 29th, authorizing. submission of
an Arnendment to its Cefificate of Incorporation
(although never submiued) expressly providing for
the D&T cenrers. This is behavioral evidence rhat
the Board knew that it was proposing a fundamental
change in the corpqrationlg mission, which indeed ir
was doing For generatisns MEETH:s mission, as
stated in its Certificaæ of Incorporation, was
understood to be the operation of an acute care,
special¡y teaching and research hospital dedicated to
f'plastic surgery" and to the treatment of 'persons
suffering from diseases of the eye, ear, nose or
th¡oat.' While ir is certainly correct that the
definition of 'lhospital" contained in secrion 2801(l)
of the Public Health Law includes a diagnostic and
lreatment center, as MEETH now argues, it is
sophistry to contend that this means that MEETH is
not seeking a new and fundamentally different
purpose, in light of the overwhelming evidence
which demonstrates this is exactly what'it is doing.
The conclusion is inescapable that the proposed use
of the assets involves a .new and fundamentally
different corporate purpose.

FN9. There are reported decisions dealing with
somewhat complicated sales. (E.g. Agudist
Council of Greater New York v. Imperial Sates
Co., 158. A.D.2d 683, 551 N.Y.S.2d 955 lzd
Dept., 19901 [sale disapproved where services
provided to senior citizens will be disruptedl and
Church of C'od, 76 A.D.2d 7t2, 431 N.Y.S.2d
834). Such decisions generally deal with the
impact of the sale of the assets on the exisring
mission, and do not involve a concomitant
proposal to change or reprioritÞe the existing
mission.

Before I turn to analysis of MEETH's failure to
establish that the proposed transaction will further its
corporafe purposes as required by section 5ll, a
prescient passage from one text is instructive:

tAl hospital or clinic providing specialized
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services, that is so deeply in debt that its provision
of services is seriously jeopardized, may wish to
transfer its assets to another clinic or hospital
providing basically the same services in return for
assumption of its debt. The oniy alternative may
be the protection of federal bankruptcy laws or a

receivership under state law for the protection of
creditors. [Bjorktund, op. cit., $ 8-2[b][3], at p.

243.1

While it may be appropriate, in cenain cases, to
solve financial difficulties by eliminating the
organization's mission by selling its assets and then
undenaking a new mission, the passage properly
focuses attention upon the dury of obedience, which
mandates that a Board, in the first instance, seek to
preserve its original mission. Emba¡karion upon a
course of conduct which rurns it away from the
chariry's cenrral and well-understood mission should
be a carefully chosen option of last resort.
Otherwise, a Board facing diffrcult financial straits
might find sale of its assets, and "reprioritization' of
its mission, ro be an attracrive option, rather than
taking ali reasonable effons to preserve the mission
which has been the object of its stewardship.

As has been documented in the Findings of Facr,
the record is clear thar this case is nor a siruation
where the Boa¡d first made a reasoned and studied
determination that there was a lack of need for
MEETH as a hospital, or rhat the financial
difficulties made it impossible to ensure the survival
of MEETH. Rather, the credible evidence is that
MEETH's decision to sell was impelied by
MSKCC's offer, which caused the Board ro
recognize the value of the underlying real estate;
then its realization that it could "monetize" this asset
drove subsequent events.

The MSKCC offer initially drove the decision to
retain a strategic advisor, Sham¡ck Hammond, which
had a direct and substantial interest in a sale of the
real estate, i.e., the l% transaction fee. This
¿urangement, regardless of whether it was traditional
in investment banking, as Mr. *596 Hammond
testified, resulted in a siruation where the Board put
its reliance upon a strategic advisor which had an
acrual interest in the recommendations of its suategic
study. It is not necessary for me to conclude that
this conflict of interest compromised the result; the
fee arrangement certainly gives the appearance that
the integriry of the process was flawed and that the
Boa¡d had not obtained the assistance of a tnrly
independent expert. Moreover, there does not
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appeil to have been full disclosure to the Board of
the potential for a conflict of interest in the expen.
The evidence showed that two Board members were
unaware of the percentage fee which was a pan of
Shanuck Hammond's retenrion. Additionally, there
was no discussion or deliberation by the Board over
the fact that its strategic advisor had a direct, and
perhaps disabling, financial in¡erest in the ourcome
of the strategic option it was recommending. Nor
was there a decision by the Board to rerain and rely
upon Shatruck Hammond, notwirhstanding this issue.

The issue simply was never raised. As a result, it
c¿ìnnot be concluded with confidence that the Board
received wholly disinterested advice. This becomes
more troubling in view of the manner in which
Shattuck Hammond dealt with bidders such as

Continuum and Lenox Hill, which were not
interested in purchasing the real estate, by providing
misleading information concerning their offers, often
omitting crucial details, and by asserting that the
only realistic option was the sale of the real estate.

It is also clear that the MSKCC offer, which drove
the decision to "monetize" the assets, drove the

subsequent decisions to create a new or
"reprioritized' mission, to prematurely terminate the
residency programs, to seek approval to close the
hospital, and vimrally every other decision made by
the Board, as I have detailed above.

This decision to "monetize" drove the need ro
change the corporate purposes, and these new or
reprioritized purposes then became the basis for the
argument that "purposes of the corporation ... will
be promoted. " A careful evaluation of whether
there was a basis for changrng the corporate
purposes should have determined the need to sell,
not vice versa. The total absence of any study
beforehand, concerning the D&T centers, and the
retention of healthcare experts, only after submission
of the proposal to the DOH, and only to prepare a

business plan "for fulfillment" or in 'support' of the
D&T proposal, not to independenrly evaluate the
plan's feasibility, buttresses the conclusion that the
sale drove the change in purpose. Indeed, the
repon submitted by Dr. Cicero and Mr. Kachmarick
states that "[t]he following business plan describes
how MEETH will achieve [its] goal, in keeping with
its expanded mission statement." To argue that
MEETH was returning to its original purposes
without an iota of evidence rhat it made this
fundamental determination prior to the decision to
sell and close, cannot obscure the fact that this
decision, of necessity, eliminated MEETH's historic
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mission, its historic raison d'etre

Moreover, the record also demonstrates that the

Board faiied to properly consider the various
alternatives submitted which would have preserved

MEETH's mission. The Board had concluded that
these alternatives were the equivaient of "giving the

keys away," and summariiy rejected them [FNl0].
However, the Board has no independent vitality. It
appears that the Board confused preservation of the

Hospital with preservation of the Board, when the

appropriate caiculus should be what is good for the

Hospital is good for the Board. This is borne out by
the tesdmony *5m concerning Mr. Herkness'
promise to consider the additional Lenox Hill
materials, and his bringing the matter to vote without
advisrng the Board of this commitment to Lenox
Hill, which effectively foreclosed the Board from
considering a proposal which would have preserved

MEETH's mission. It is borne out by Mr.
Scibena's refusal to meet with Continuum in the

presence of the AG, who is a statutory parfy to any

section 511 petition, a decision acquiesced in by the

Boa¡d. It also is borne out by the lack of interest in
pursuing potential bidders who were willing to
preserve MEETH. This conclusion is reinforced by
the events on September 17, 1999 when Mr.
Herkness inquired whether Continuum was willing
to indemnify the Board and then refused to let Mr.
Hyman examine the MSKCC contract.

FNIO. See Bjorklund, op. cit., $ 8-2tcl, atp.246,
n. 58, discussing when a charitable "business" is
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being transfened, and in exchange the acquirer is

assuming all liabilities and guaranteeing

conrinuation of the seller services and noting that

the "value (i.e., total assets transferred) may be

much greater than the consideration (i.e..
liabilities assumed)." Neither Continuum nor
Lænox Hill was proposing this scenario, as was

suggested by the 'keys" metaphor.

In sum, it is evident that this petition fails to meet
the two pronged test of section 5l l. The terms of
the transaction are not fair and reasonable to the

corporation, inasmuch as no consideration was given
to the value of MEETH as a going concern; rather,
this vaiue was disregarded. Moreover, evaluating
the transaction at the time of the petition, ir is ciear
that there has not been a showing that the sale will
promote the purposes of the corporation. To the
contrary, MEETH decided to sell, and then evolved
its new or "reprioritized mission.' There has been
no reasoned determination that MEETH ca¡rnot
continue to operate an acute care, specialty research
and teaching hospital, as other medical instirutions
are proposing to do, and are willing to invest
substantial sums to accomplish. MEETH instead
chose to sell its real estate, to seek DOH approval to
close its hospital, and then apply for judicial
imprimarur of this plan. I conclude that this saies

transaction should be disapproved.

[Ponions of opinion omitted for purposes of
publication.l

END OF DOCUMENT
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P
Supreme Court of Illinois.

John R. MARTIN, On His Own Behalf and On
Behalf of All Others Similarly

Situated, Appellee,
v.

HEINOLD COMMODITIES, INC., Appellant.

No.75013.

5ept.22,1994.
Rehearing Denied Dec. 5, 1994.

Investors in commodity option contacts London

Commodity Options (LCO's) brought suit against

broker for breach of fiduciary duty and violations of
Illinois Consumer Fraud and Deceptive Business

Practices Act. The Circuit Court, Cook County,
Albert Green, J., certified cause as class action and

granted sr¡mmary judgment for investors' The

Appellate Court, 139 Ill.App.3d 1049. 94 lll.Dec,
22 l. 487 N.E.2d 1098. reversed, and the Supreme

Court affirmed in part, reversed in part and

remanded, I i 7 Ill.2d 67. 109 lll.Dec. 772. 5 10

N.E.2d 840. After remand and judgment for class,

the Appellate Court affirmed in part and vacated in
part, 240 lll.Aoo.3d 536. 8l Ill.l-)ec. 376. 608

N.E.2d 449. Leave to appeal was granted. The

Supreme Court, Nickels, J., held thát: (1) broker had

preagency fiduciary duty to inform investors of all
material facts concerning its compensation; (2)

failure of broker to include that information in its
disclosure statement was not authorized by the

Commodity Fufures Trading Commission or its

regulations, and violated the lllinois Consumer Fraud
Act; but (3) investors could not recover their full
invesünent losses, but were limited to amount broker
received in commissions and foreign service fees.

Appellate court affrmed in part and reversed in part;

ci¡cuit court affirmed in part and reversed rn part;

cause remanded.

Freeman, J., filed opinion concurring in part and

dissenting in part, in whlch McMorrow, J., joined.

West Headnotes

lff Brokers €Þ34
65k34

Broker had preagency hduciary duty to inform
investors in commodity option conûacts l,ondon

Page i

Commodity Optrons (LCO's) of all material facts

concerning its corrpensation, where, at that time.
fiduciary natu¡e of parties' future relationship as

principal and agent was aiready known, and where,

due to corrplexity of LCO trading, investors were

uniqueiy dependent upon broker for information
concerning proper charges in the transaction.

lll Brokers C:P¡¿
65k34

lll Consumer Protection OÞ6
92Hk6

Failu¡e of broker of commodity option confracts

London Commodity Options (LCO's) to include tn
its disclosu¡e statement that the "foreign service fee"
to be charged investors was a commission from
which it would derive compelrsation was not
authorized by the Commodity Futures Trading
Commission or its regulations, and violated the

Illinois Consumer Fraud Act. Ill.Rev.Stat. 1979. ch.

121 ll2. $ 261 et seq.; 17 C.F.R. S $ 32.5(aXl),
32.9.

lll Trusts e;Ð91
390k91

Restatement of rusß, and its provision allowing
recovery of full investment losses with a showing of
proximate cause, did not apply to suit by investors in
commodity option contacts London Commodity
Opúons (LCO's) to i¡npose constructive trust on

broker for failing to disciose that "foreign service

fee" broker charged investors was actually
commission. Restatement (Second) of Trusts I 205.

þl Brokers e=:t3sØ
6_5k38(7)

þl Implied and Constructive Contra"tt C-tt0
205Hkr l0

Investors in commodity option contracts London
Commodity Options (LCO's), alleging that broker
breached fiduciary duty by failing to disclose that
"foreign service fee" was actually commission, and

seeking to irnpose constructive tust on broker, could
not recover thei¡ full investment losses, but were
limited under Restatement of Restltution to amount
broker received in commissions and foreign service

fees, where broker received no benef,rt or profit from
money actually paid for the LCO's. Restatement
(Second) of Restitution $ 9.
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þl Brokers G>:S(Ð
ó5icl8(7)

Fiduciary breach by broker of commodity option
contracrs London Commodify Options (LCO's) in
failing to disclose that "foreign service fees" charged
investors were acrually commissions did not allow
investors to rescind their contracts under Illinois law,
where they had received and used the LCO's, and
therefore investors could not recover thei¡ full
investrnent losses on theory that broker, a fiduciary,
acted in bad faith and self-dealed.

þl Torts ÞtS
_3 79k I _s

Plaintiffs Frust prove that defendant,s actions
proximately caused their injuries before they can
recover in tort, even in instances of rntentionál tort
whe¡e fiduciaries are involved.
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securities did not corrpel finding that broker of
options London Commodiry Optrons (LCO's), by
failing to disclose that "foreign service fees" charged
investors were actually commissions, proximatèly
caused investors to lose their enti¡e mvestment;
while broker's deception made break-even price of
options higher, invesrors had been willing to assume
risk of volatile funues marker at ihat price.
Ill.Rev.Stat.l979, ch. t2l l2 . N 26t et seq.

flolBrokers Þ¡s(z)
65k38(7)

Even if broker intentionally deceived investors in
commodity option contacts London Commodity
Options-(LCO's) by failing to disclose that "foreign
service fees" were actually commissions, that fact did
not relieve investors of obligation to prove that
deception proximately caused their full ì¡vestment
losses, as investors had willingly chosen to ìnvest in
opfions knowing nsk of volatile futu¡es market.

llll Brokers c-¡s(z)
6sk38(7)

That investors in commodity opfion conftacts London
Commodity Options (LCO's), suing broker for failing
to disclose that "foreign service fees" were aètually
commissions, were proceeding under the Illinois
Consumer Fraud Act did not relieve them of
obligation of showing loss causation in order torecover their full investment losses.
i]l.R:îistat.lr?r. c et seq.; S.H.A.
Sl5ILCS 505/10ala).

l12l Jury Þzs(e)
230k25rc\

lf[Brokers ÞS¿
6_5k34

Investors in commodity option conüacts London
Commodify Options (LCO's), seeking to recover in
tort under Illinois Consumer Fraud Act for broker,s
failu¡e to disclose that "foreign service fees" were
actually commissions, were required to prove, prior
to any recovery ofdamages, what federal courts have
termgf "loss causation," which is proof that investor
would not have suffered a loss if the facts were what
he believed them ro be. Ill.Rev.Stat.lgTg, ch. l2l l/2,
$ 261 et seq.

[!]Brokers Þ3SØ
65k38(7)

Investors in commodity option contracts London
Commodity Options (LCO's), suing broker in tort
under Ilhnois Consumer Fraud Ac1 for failing to
disclose that "foreign service fees" broker charged
were actually commissions, failed to prove that
broker's misrepresentation proximately cåused their
entire investment losses; broker's miirepresenadon

F!_"o effe* on value, rislq or profit porãndal of rhe
LCO's, and had no effect on whether options made or
lostmoney, Ill.Rev.Stat.l979. ch. l2l I/2. rs 261 et
seq.

lll Brokers Oæ¡SO
65k38(7)

Broker of com¡nodity option contacts London
Commodity Options (LCO's), being sued by investors
under Illinois Consumer Fraud Aci and foi breach of
fiduciary duties, did not waive right to jury trial by
waiting eight years, until eve of trjal, to move to
hansfer action fiom chancery to law division; broker
filed jury demand when it answered investors,
cor¡plaint, and noted that its morion to Eansfer cause
to law division was a reaffrrmation of jury demand it
had filed eight years before Ill.Rev.Srar. 1979, ch.t2tt/2.t 261 et seq.; S.H.A. 735 Il 5/2-
I l05la).

f13lJury Þtz(t.t)
230k12( 1. I )

That commodity option conüacts have much shorter
life in which to realjze profit than other types oi ll3ì Jury ûpr¿(t)
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230k14( I )

Illinois Consumer Fraud Act is statutory proceeding
''unknown to co¡nmon law, and thus Illinois
Constitution does nót confer right to jury trial for
ciaims under the Act. Ill.Rev.Stat.1979. ch. 121 l/2 .

N , 26 I et seq.; S.H.A, Const. An., I , $ 'l 3.

f l4l Jury Þr¿(¡)
230k14(3)

f14iJury€-t¿(s)
230k14(5)

Broker of commodity option contracts London
Commodity Options (LCO's), being sued by investors
for,breach of fiduciary duty and seeking imposition
of constructive trust and accounting, was not entitled
to a jury trial on those claims, as claims were
equitable in nature, even though investo¡s sought
onJy money damages.

fl5ì Jury e=at¿(S)
230k14(5)

Breach of fiduciary duty claims seeking imposition of
constn¡ctive trust on funds on account is an equitable
clairr¡ triable without right to jury.

116l Jury Þt¿(¡)
230k14(3)

Action for an accounting for breach of fiduciary duty
is an equitable action with no right to jury trial.

lll Brokers G>¡s(z)
6sk38Ul

ll! Consumer Protection Ga¡O
92Hk40

Conduct of,broker of commodþ option conüacts
London Commodity Options (I-CO's) in failing to
disclose,to investors that "foreign service fees" were

actually commissions, thereby intentionally
breaching its fiduciary duty and willfully violating
Illinois Consumer Fraud Act, warranted award of
pumtive damages in amount of $500,000 under each
of the two counts. lll.Rev.Stat.l979, ch.,l2l l/2 . $

261 et seq.
Lt'736 *37 t.,'t'445 William J. Nissen, Thomas K.

Caulev. Jr., Joseph D. Keamey and Robért M, Hatcil
Sidley & Austin, Chicago, for appellant.

'William J. Harte, Ltd., and Plotkin & Jacobs, Ltd.,
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Chicago (William J. Harte, John G. Jacobs. Jonah

Orloßkv and Joshua Karih, of counsel), for appellee.

**737 *r'*446 Justice NICKELS delivered the
opinion of the court:

Defendant, Heinold Commodities, Inc., appeals from
an appellate court decision affrming in part and
reversing in part a judgment entered for plaintiffs and
*38 against defendant. Plaintiff filed a fou¡-count
corrplaint against Heinold for breach of fiduciary
duty and violation of the Consumer Fraud and
Deceptive Business Practices Act (Consumer Fraud
Act) (nl.Rev,Srat,1979. ch: 12l l/2 . par. 261 et seq.).
Plaintiffs suit alleged that Hcinold had
misrepresentated the nature of a "foreign service fee"
in the sale of'London Commodity Options (LCO's) to
class members from September 12, 1977, through
May 31, 1978. On remand from this court in a

previous appeal, the rial cou¡t found for the pldintiff
class (hereinafter, plaintiffs) on both the breach of
fiduciary counts and Consumer Fraud Act counts.
The trial court also awarded plaintiffs punitive
damages and prejudgment interest under both claims.
The appellate court affirmed the award of
cornpensatory damages, but reversed the award of
punitive darnages under both claims. The appellate
court also reversed the award of prejudgment interest
under the ConsumerFraud Act. We granted leave to
appeal (134 nl.2d R. 315).

BACKGROTIND

This is the second time this case has reached this
court. Plaintifl John Martir¡ originally filed a fou¡-
count conplaint against Heinold for breach of
fiduciary duty and for violafion of the Consumer
Fraud Act in 1980. Plaintiff alleged that Heinold
had intentionally rhisrepresented the aature of a

"foreign service fee" charged in connectiqn with the
sale of LCO's. The action was subseguently certified
as a class action. After initial discovery, plaintiff
moved for summary judgment on the fiduciary duty
counts. The trial court granted plaintiffs' motion,
frnding a fiduciary relationship between Heinold and
plaintiffs as a matter of law and that Heinold had
breached its fiduciary duties to plaintiffs.

The appellate court reversed the trial court's decision
finding a fiduciary relationship as a matter of law.
*39 On appeal from the appellate court, this court
affrrmed on 'that maüer, and found a material
question of fact to exist as to whether, at the time
Heinold discussed its conpensahon with plaintiffs, a
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fiduciary duty existed for Hernold to breach. This
court remanded for a facrual determination as to
whether a preagency fiduciary relationship existed
berween Hernold and plaintiffs at the time Heinold's
compensation was discussed. lvlarlin t,. Heinold

772. ,s l0 N.E.2d 840.

Trial Court's Findings on Remand

On remand, the tral court rnade the following
findings of fact and law.

Findings of Fact

LCO's were commodity option contracts obtained in
London, England. The purchaser ofsuch option had
the right, but not the obligation, to buy or sell a
commodity fuhues contact at a cefain price. This
nght to either pwchase or sell a futures coDtract was
of limited duration, after which time the opfion would
expire and become worthless. Pruchasers of such
options would only profit if the market moved
favorably in thei¡ di¡ection, enough to offset the pnce
of the option plus any transaction costs. At that
time, purchasers could buy or sell a futures
commodity contract at a profit.

The Commodity Futures Trading Commission
(Commission), a Federal commission established to
regulate commodiry and futu¡es tading, banned the
sale of LCO's effective June l, lg7ï. The
Commission's ban was necessitated by the fact that
an overwhelming majority of firms engaged in the
sale of LCO's at that time were enploying fraudulent
or unlawful practices. One of the specific practices
cited by the Commission in banning the sale of
LCO's was the use of terms such as "foreign service
fee" to conceal markups. The Commission noted:

"The fact most scrupulously concealed by the vast
majority *40 of firms is the full extent of fees and
mark-ups. * tt * [The firms' confirmation
statements] unifornrly avoid disclosu¡e and in fact
conceal such fact by using various explanations or
definitions. Mark-ups frequently are defined in
promotional materials and customer confirmations
*'tî738 *r.{.447 as ¡t * '* linter alia ] 'foreign service
fees' * + *." 43 Fed.Reg. 16162 ( l97B).

The tral court made the followrng specific
findings concerning the trading of LCO's:
"[Trading was] an ex[emely corrplex undertaking
for investors, with little or no information available
to American purchasers &om any source other than
from thei¡ brokers. The mechanics of the options
themselves, the workings of the various Lòndon
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exchanges, the inpact of currency conversion
rates, the lack of information concerning the
underlying commoditles and other factors all made
LCO investing exceedingly corrplicated.
Investing in LCOs * * + was more complicated and
much less understood than the radrng of secunties.
Dunng the relevant period, it was difficult for
customers to compare potentral transactions
effected through different brokers. One of the
problems causing such difficulry was that different
brokers used differing terminology.
During the relevant penod, potential customers
were corrpletely dependent upon the LCO broker
for information about fees and commissions
charged in connection with LCO transactions;
during the relevant period, the investor was at the
mercy of the broker to learn what the expe¡rses
charged in London were, and had to rely upon the
broker to state very clearly what the corqpensation
to the broker was, since the customer had no other
sou¡ce for such information.
During the relevant period, virrually no investor in
America, regardless of how sophisticated, could
truly understand London commodity options
trading without the help of a broker. ,i * 'r During
the relevant period, customers were uniquely
dçendent upon, and at the mercy o{ their bròkers
in obtarning information relative to such
fransactions.
The Plaintiff class has established by clear and
convincing *41 evidence that during the relevant
period the creation of the customer-broker
relationship between Heinold and its LCO
customers involved a special frust and confìdence
on the part of the customer in the subsequent fair
dealing of Heinold."

In openrng an LCO account, each class member
executed a customer agreement and statement
signifying thar he or she had received and
understood a summary disclosu¡e statement from
Heinold regarding LCO's. Two forms of summary
disclosu¡e statements were used by Heinold during
the relevant time. The lust was a typewritten form
and the second was a printed form. Both forms
indicated that the entire price of an LCO consisted
of th¡ee components: ( I ) a premium for the. option;
(2) a commission; and (3) a foreign service fee.
The typewritten version of the summary disclosure
statement described the commission and foreign
service fee as follows:
"[Heinold] adds a foreign service fee equivalent to
2oo/o of the premium as well as l/2 the commodity
futures connnission rate nor[¡ally charged on
futures tansactions. These charges have the
following purpose: to recover costs of telephone,
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telex, bookkeeping, floor brokerage, clearing fees,

costs. i¡volved withr the segregation of customer
funds and use of Heinold funds to pay for',London
Commodity O¡tions,,and research costs involved
with options transactionq; as well as to cer,pensate

[Heinold] and the ,re.gistered representative who
services the.options,customer during the life of
options for conducting such business.'!

The printed version was virnrally identical to the
qpewritten disclosure forrn, except that the foreign
service fee was changed.from 20o/o oî the premium
to $1,200. The pnnted form also noted that the

foreign service fee for options with shorter lives
would be smaller.

The trial court firther found that Heinold could
operate profitably on LCO ransactions by charging
only the price of a standard commission. The
court arrived at *42 this by noting ,that Heinold
believed it could operate profitably by charging,
and in fact only charged, a.commissiorl and no
forefgn service feg, on London futures, the

mechanics of which were indistinguishable from
LCO's. Because Heinold had determined that it
could pay all costs, co¡rpensate the, registered
tcr'739 **)'448 representative who serviced the

customer's account and still operate profitably by
charging only a flat courmission on a futu¡es
position, the trial court found the charging of a

foreign service fee on LCOIs a means by which to

receive additional corrpensation for services
already covered by the commission. The cou¡t
fiuthe¡ found that Heinold offered no credible
explanation for the assessment of the foreign
service fee. In fact, the foreigrr service fee was

fieated by Heinold internally as a commission.

The court further found that the word
"commission" has a comnonly understood
meaning: a broker's corryensation for a Fansaction
as well as payment for the broker's general

overhead. However, the term commission is not
usually meant to include a broker's out-of-pocket
expenses paid to third parties in connection with a

particular fiansaction. h contrast to the

understood meaning of commissisrL the court
noted that the term foreign service fee has no

con¡mon understanding. Thus, the court found
that Heinold's use of the term llforeign seryice fee"
was intended to give, and did give, the inpression
that this fee was not what would norrully be
known as a commission bu! instead, was an
additional expense the broker necessarily incurred
in the transaction and had to pay to third parties.
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The trial court found Heinold's use of the term
foreign service fee misleading and deceptrve. This
information was material to the investor, the court
found, and Heinold knew it would be material.
The court also found that during the relevant
period, Heinold sought *43 to instill confidence in
the investing,public by conveying to its customers
that, unlike other ,firms, it was , not charging
exceedurgly high commissions and markups on its
LCO's. In fact, through the use of the'foreign
service fee, Hernold accomplished the very same

thing.

The trial court concluded that investors would not
have engaged in tCO rading through Heinold had
they known the true purpose of the foreign service
fee. The court then determined that the relief
sought by the class; which'involved determining
how the monies deposited by the class in thei¡
Heinold accor¡nts was used and what losseS were
suffered, required an equitable accountiqg; The
court accepted the parties' stipulation,conceming
the total : amount of money plaintiffs paid to
Heinold for the LCO's, Sl;728,948.27, of which
$597,800 was pa)¡ment for foreign service fees.

Findings of Law

The trial court found that a preagency fiduciary
relationship existed between Heinold and plaintiffs.
Thus, Heinold was under an affirmative duty to
inform plaintiffs at the time LCO's were discussed all
material facts concerning its conpensation. Heinold
did not disclose all material facts conceming its
corrpensation and thus.violated its fiduciary duty to
plaintiffs. The court also noted that but for Heinold's
misrepresentations, plaintiffs would not ' have
purchased LCO's tluough Heinold. The court found
this sufficient causation to award plaintiffs their full
investment losses. ' The court further found an
additional reasoD to award plaintiffs their full
investment losses irrespective of causation: breaches
of hduciary duty with bad faith and malice, The
court next found that Heinold violated the Consumer
Fraud Act and awarded the same amount of damages.

Next, the court found that an award of prejudgment
interest was proper under both the breach of fiduciary
duty counts and the Consumer Fraud Act. The court
also awarded punitive damages under both claims.

*44 T\e appellate court affirmed the trial court's
decision in part, and reversed concerniñg the award
of p'nilivs damages and the award of prejudgment
interest under the Consumer Fraud Act.
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ISSUES

Heinold presents fou¡ issues for review and argues
that the appellate court erred in: (l) finding a
preagency fìduciary duty; (2) holding that Heinold
violated the Consumer Fraud Act; (3) upholding a
damages award of investment losses wheri no proof
of loss causation was shown; and (4) hoidrng
Heinold had no right to a jury trial on plarntiffs'
Consumer Fraud Act or fiduciary dury claims.
Plaintiffs have requested cross-relief, argurng that the
appellate court erred in. ***449 **740 (l) reversi¡g
the tnal court's award of punitive damages; and (2J
reversing the trial court's award of prejudgment
interest under the Consumer Fraud Act.

643 N.E.2o 734
(Cite as: ¡u3 lll.2d 33, 643 N.E.2d j34, 205 ill.Dec. 443)
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Ilhether PlaintiffClass Failed to prove Relevant
Factors

to but one conclusion." (Kolze v. Fordtran (1952\.
412 461.468 r07 N.E.2d 686. )

+*+*
We also note that, where the very creation of the
agency relahonship involves a special trust and
confidence on the part of a pnncipal in the
subsequent fair dealing ofan agent, the prospective
agent may be under a fiduciary dury to disclose the
terms of his employment as an agent. (Restatement
(Seconcl) of Aeency sec. 390, comment e (195g) *
*_*.)" Marrin, 117 l1l.2d at 78-79. 109 lll.Dec. 772,
510 N.E.2d 840.

I.
Preagency Fiduciary Duty

We fi¡st address Heinold's conrention that the
appellate court erred in affirming the fial court's
finding that Heinold owed plaintiffs a preagency
fiduciary duty. Heinold argues: (t) plaintiifs di¿ not
prove such a duty; and(2) the appellate court erred in
creating a new basis for the existence of a fiduciary
duty in focusing on the complexity of the LCO
transactions rather than on any relationship between
the parties.

Heinold first argues that plarntiffs failed to prove
relevant factors from which the court could hnd an
exception to the general rule that no fiduciary duty
exists at the fime an agent's .oop"nsution is
negotiated prior to the existence of the agency
relationship. Heinold argues:

"A fiduciary relationship exists where there is
special confidence reposed in one who, in equity
and good conscience, is bound to act in good faith
and w'ith due regard to the interests of the one
reposing the confidence. It exists where
confidence is reposed on one side and resulting
superiority and influence is found on the other.
[Citations.] The relationship rnay exist as a rnatter
of law between aftorney and client, guardian and
ward, principal and agent, and the like, or it may be
moral, social, domestic, *46 or even personal.
Where the relationship does not exist as a matter of
law_ or is sought to be established by parol
evidence, the proof must be clear, convincing, and
so stong, unequivocal, and unmistakable as to lead

ln h:lortin 117 |L2d 67 109 lll.Dec 510
N.E.2d 840. this court remanded the cause to the trial
court to make a factual determination as to whether
Heinold owed plaintifß a preagency fiduciary duty at
the time Heinold discussed its conpensation with
plaintiffs. In dorng so, this court noted the general
rule that

"an'agent is subject to no fiduciary duty in making
the agreement by which he becomes [an] agent and
may thereafter *45 act in accordance with its
terms.' (Restatement (second) of Af¡encv sec. 3g9,
comment b (1958) * + ¡r..),' (Alartin, ll7 lll.2d at
78. l09Ill.Dec. 772.510 N,E.2d 840.)

However, this court also adopted the exception to
this rule found in the Restatement
"[W]e are unwilling to conclude, as a matter of
law, that a fiduciary duty can never be inposed
upon a prospective agent prior to the formal
creation of an agency relationship. Thus, while
the general rule governing preagency conüacts
does not require disclosure of the ierms of a
prospective ageut's compensation, we believe that
facts could be established which would suppon
irrposition of a fiduciary duty upon 

" 
prorp"Ctiu.

agent applicable to preagency contracts. * * 'r

Heinold further notes the factors to be considered
when determining whether a fiduciary relationship
exists where one does not exist as a rnatter of law:
"When a confidential or fiduciary relationship does
not exist as a matter of law, it must be proved by
clear and convincing evidence in order tó establish
a basis for raising a constn¡ctive tust. Factors to
be taken into consideration are degree of kinship, if
any, disparity in age, health, mental condition,
education and business experience between the
parties, and the extent to which the allegedly
servient parfy entrusted **1,4l ***450 the hanãliug
ofhis business and financial affai¡s to the other and
reposed faith and confidence in him. [Citation.]"

-s04. 170 N.E.2d 547 I

Heinold ¡ugues that none of the factors perfinent to
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a showing of fiduciary duty were shown by the
plaintiffs.

fli lVhile Heinold correctly cites the law
applícable in instances where no . fiduciary
relationship exists as a matter,of law and must be

proven by .facts, it does not focus 'on the ,law

applicable heré,.where a futu¡e principal and agent
are, discussing terms of the'agency,'..specifically
conpensation, fot a 'relationship that will be

fiduciary ì as a matter of .law, Restatement
(Second) of .Asencv. section 390, comment e,

adopted by this court: in the previous appeal,
add¡esses this specific factual situation and
provides:
I'If * !t * the creation of the relation'involves
peculiar trust and confidence, with reliance by the
principal upon fair dealing by the agent, it may be

found that a ,fiduciary relation exists prior to the
enployment and, if.so, the agent,is under a duty to
deal,fairly with the,principal in arrangíng the terms
of the employment." (Resiatement (Second) of
Aeencv $ 390,.Comment e (1958).)

We hnd, this to be a different. inquiry than the
factual *47 inquiry on ,.which Heinold relies.
While the general inquiry determines,whether a

fiduciary relationship exists at all, the inqury here
determines at what fime that, relationship attached
conceming ,the agent's disciosures about his
compensation. Thus, while Heinold argues that
the inqurry must include a determination as to the
parties' relationship, that relationship is already
known: ,futu¡e principal and agent discussing the
agent's compensation. And, while Heinold argues
that the evidence did not show that it.accepted the
trust and confidence plaintiffs placed rin it, this
ittqutry is not required under cornment e. All that
is required is,that the creation of the agency
relationship involve peculiar trust and confidence,
with reliance by the principal on the fair dealing by
the agent, This is:a factual determination to be
made by the trial court. The trial ,court found
peculiar trust and confidence to exist here, and we
cannot say that the courtls finding was manifestly
erroneous. Findings of fact will not be overtumed
on appeal "unless they are palpably agarnst the
weight,of the evidence, even though we mrght be
inclined to frnd otherwise." Kc¡lze. 412 trll. at 468-
69, 107 N.E.2d 686.

Plaintifß' evidence demonsFated that few, if any,
investors at . the time could understand the
complexities of LCO [ansactions, including the
mechanics rnvolved in the purchase and rading of
such commodities. Because of this, the trial court
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found'that plaintiffs could not have known what
expenses a broker would incur'in the overseas
transactions and subsequently pass on to the
inVestors. As the ttal court found, plailtiffs were
"at thè mercy of 'the bróker to learn what the
expenses charged in London were, and had'to rely
'upon the broker to state ve¡y clearly what the
corpensation ' to the brokel was," Moreover,
plaintiffs could not 'determine this information
from other brokers because brokérs used different
terminology for thei¡ fees. Thus, plaintiffs *48

had a peculiar trust and confidence in Heinold
during these negotiations and reiied on Heinold to
deal fairly. It should also be noted that Heinold
failed to present any evidence to contradict
plarntiffst evidence on this point.

Heinold relies heavily on Al4tle v. Apnle (1950\.
407,I11. 464,95 N.E.2d'334. where the issue was
whcther a:fiduciary relationship existed prior to
,one party's granting another parfy the power of
attorney,'which resulted in a fiduciary relatronship
as a matter of law. We note, however, that Apnle
is not conuolling here because: (1) Apple did not
involve,negotiations for compensation prior to an
agency relationihip, and (2) this cou¡t had not yet
adopted comment e to sectioú 390 of the
Restatement.

Whether the Appellate Court Ened in Afirming the
Trial Court

Heinold also argues that the appellate court erred in
holding that a fiduciary dury exists simply where the
subject mÂtter of a confract is conplicated. Heinold's
argument is based on its belief that the traditional
criteria for the existence of a fiduciary duty were not
met here and that the appellate t't¡742 r'**451 court
created a new basis on,which to find a fiduciary duty.
The appellate court afflrmed the tial court on this
point, stating:

"The record indicates that members of the Class
were uniquely dependant upon informafion
obtalned from defendant and its soliciting brokers
in order to make a proht on LCO Eansactions.
The lrading of LCO's during the relevant period
was exceedingly conplicated due to the mechanics
of LCO's and the London exchanges, the volatility
of the commodity options market, the inpact of
cunency conversion rates and the differing
terminology used among brokers offering LCO's to
the public." 1240Ill.App.3d 536. 541. 181 lll.Dec.
376; 608 N.E,2d 449.)

The appellate court's opinion merely surrunarizes
the trial cou¡t's findings that few investors,
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including plaintiffs, could have understood the
mechanics of LCO *49 tradurg or known what type
of charges were proper. The appellate court,s
finding is not that a preagency fiduciary duty
attaches when a tansaction is complex, but that
under these unique ci¡cumstances, where a future
pnncipal and agent are discussing compensation,
and where the plaintiffs were uniquely dependant
upon Heinold for information concerning the
proper charges in the fransaction, a duty aftached.
There was no error by the appellate court on this
issue.

II.
Consumer Fraud Act

lZl Heinold next argues that the appellate court erred
in affirming the trial couf's hnding that Heinold
violated the Consumer Fraud Act through the use of
its misleading sunmary disclosu¡e statement.
Heinold argues that it literally conplied with the
Commission's disclosure regulations by disclosing
the various elements of the LCO's, and thus could not
have violated the Consumer Fraud Act.

Heinold frst argues that the Consumer Fraud Act
does not apply to "[a]ctions or transactions
specifically authorÞed by laws administered by any
regulatory body or officer acting under statutory
authority of this State or the United States." (Sl5
ILCS 505i 10b(l) (West 1992).) Moreover, Heinold
argues, this court has held that "conpliance with the
disclosure requirements of [Federal statutes and
regulations] is a defense to liability under the Illinois
Consumer Fraud Act." Lanier v. Associates Finance,
/nc. (1986). 114 lll.2d l. 18. l0l llt.Dec. 852. 499
N.E.2d 440.

In addition to arguing that it listed all the elemenrs
conprisrng the purchase price of the LCO's in its
slurunary disclosu¡e statement as required by the
Commission's regulatiors, Heinold also notes the
great lengths to which it went in order to ensure that
all disclosu¡es were made. Thus, Heinold asserts, it
could not have violated the Consumer Fraud Act.
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Comm.Fut.L.Rep. (CCH) par. 24,617
(C.F.T.C.1990).) ln Hammond, the Commrssion
noted that it had reviewed "the overall message
conveyed by" the solicitation m question in
determining whether a violation of Commission
disclosure regulations had occurred. It has also been
noted:

"[I]nformation is inparted not just through the use
of individual words-- information is also gained
from the context r¡ which those words are placed.
When determining what has been disclosed,
therefore, it is wrong to teat each individual piece
of information separately, as if it had no relation to
the other pieces which surround it." lsquith t,.

Middle South Utilitìes. lnc. (Sth Cir.lggg). g4i
F.2d 186. 201 n. 9.

The pertinent Commission regulations are found at
section 32.5 of the Code of Federal Regulations:
r,1,743 t tct 452 "(a) Except as provided in
paragraph (b) ofthis section, prior to the entry into
a commodity option fransaction, each option
customer or prospective option customer shall be
furnished a su¡nrnary disclosure statement by the
person soliciting or accepting the order therefor.
The disclosure statement shall contain the
following;
(l) A brief description of the commodiry option
transactions being offered inciuding:

(ii) A listin, "; ;. "å;,J comprising the
purchase price to be charged, including the
premiun¡ mark-ups on the premiurn, costs, fees
and other charges, as well as the method by which
the premium is established;
*51 (iiÐ The services to be provided for the
separate elements comprising the purchase price *
* *." l7 C.F.R. $ 32.5(aXl)fi977).

As the trial court found, "Heinold's Summary
Disclosure Statement, which concealed and failed
to disclose an additional commission by using the
misleading and deceptive term 'Foreign Service
Fee,' failed to satisfy these requirements." By
labeling a commission a foreign service fee rather
than an additional commission, Heinold deceived
the plaintiff class into believing the foreign service
fee was an additional separate charge Heinold
necessarily incu¡red and paid to th¡rd parties in
LCO fransactions.

Moreover, we note that Commission regulation
32.9 provides:
"It shall be unlawful for any person directly or
indirectly:

*50 Hernold's deception was neither specifically
authorized by the Commission, nor in conpliance
with the Commission's regulations. The
Commission has noted that literal conpliance with
disclosu¡e regulations will not necessarily ensu¡e that
a violation of the Commission's regulations has not
occurred. In certain circumstances, ,'a customer may
be deceived about [material facts] despite receip of
the information required by lthe CommisJion's
regulations]." (Hammond v. Smith Barney, Harris
Upham &. Co. [1987-1990 Transfer Binder]
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(a) To cheat or defraud or atterrpt to cheat or
defraud any other person;
(b) To make or cause to be made to any other
person any false report or statement thereof or
cause to be entered for any person any false record
thereof;
(c) To deceive or attempt to deceive any other
person by any means whatsoever; in or in

connection with an offer to enter into, the entry

into, or the confìrmation of the execution of, any

commodity option transaction." (17 C.F.R. $ 32.9
(197'/\.\

Again, as the trial court noted, "Heinold violated
this provision when it cheated, defrauded and

deceived the class."

We note that this finding is supported by the fact
that the Commission banned the offer and sale of
commodity options, including LCO's, to the
general public effective June l, 1978. This ban

was due, inter aliø, to the fact that firms were using
such terms as "foreign service fee" to conceal the

true extent of fees and markups. 43 Fed.Ree.

t6162 (1978).

Heinold also argues that the Commissron
inspected its summary discloswe form and did not

' object to the *52 foreign service fee. Thus,

Heinold argues, the disclosure was proper. This
argument is without merit, as is seen by the

following which Heinold was required to have
printed on the summary disclosure form:
'THESE COMMODITY OPTIONS HAVE NOT
BEEN APPROVED OR DISAPPROVED BY
THE COMMODITY FUTURES TRADING
COMMISSION ruOR HAS THE COMMISSION
PASSED UPON THE ACCURACY OR
ADEQUACY OF THIS STATEMENT. A}ry
REPRESENTATION TO THE CONTRARY IS A
VIOLATION OF THE COMMODITY
EXCHANGE ACT AND THE REGULATIONS.''
(Emphasis added.)

Heinold also argues that the appellate court erred
in holding that Heinold violated the Consumer
Fraud Act "because [the surrunary disclosure
statement] does not disclose the full extent of
compensation fHeinold] denved in LCO
Eansactions." (240 lll.App.3d at 544- 181 lll.Dec.
376. 608 N.E.2d 449.) Heinold argues that it was

impossible to know and disclose at the rime
plaintiffs signed the sturunary disclosure forms
how much corpensation Heinold would derive
from the transaction. Heinold also argues that the
Commission's regulations do not require that it
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state the full amount of its compensation. However,
we sirrply note that Heinold's deception was not in
failing to disclose the exact amount of its

compensation, but in failing to disclose that the

foreign service fee was a commission, from which
it would derive conpensation. We further note the
ease with which Heinold could have **744 ***453

avoided this deception. Heinold could have
sinply rnformed the plaintiff class that the foreign
service fee was an additional commission, which is

how Hernold teated it internally.

III.
Proximate Cause

We next add¡ess Heinold's argument that the

appellate court erred in affirming the tial court's
award *53 of fr¡ll investrnent losses where no proof
of loss causation existed. In hnding causation
sufficient to award plaintiffs thei¡ full investment
losses, the trial court found: (l) plaintiffs would not
have engaged in LCO tading through Heinold had
they known the truth about the foreign service fee;
and (2) but for Heinold's misrepresentations,
plaintiffs would not have suffered thei¡ losses. The
trial court also awarded plaintiffs full investrnent
losses irrespective of causation, due to Heinold's bad-
faith breach ofits fiduciary duty.

The appellate court affrmed and noted that
proximate causation is a necessary element under the

fiduciary duty and Consumer Fraud Act counts. The
appellate court found proximate causation had been
shown for plarntiffs' full investment losses, in that
class members would not have purchased LCO's
through defendant had they known the truth about the
foreign service fee. In so finding, however, the
appellate court also noted that " 'neither [defendant's]
representations concerning the foreign service fee nor
its use ofthat fee had any effect on the value, risk or
profit potential of [LCO's].' " 249lll4ppJd_a!j4.5-
l8l lll.Dec. 376. 608 N.E.2d 449.

Heinold argues that in lllinois, as in most
jurisdictions, a " 'fu¡¡damental pnnciple' of tort law"
is that a plaintiff must prove a defendant's actions
proximately caused the plaintiffs injury. Heinold
adopts the Federal courts' term "loss causation" to
refer to proximate causation in securities cases.

Heinold fi¡rther argues that plaintiffs failed to prove
loss causation and that its conduct did not
proximately càuse plaintiffs' damages. Plaintiffs
respond that Helnold's version of causation is not the
law in lllinois for intentional breaches of fiduciary
duty or for recovery under the Consumer Fraud Act.
Plaintiffs argue rhât, in Illinois, all that need be
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previously stated:
"It is a fundamental principle applicable alike to
breaches of contract and to torts, that tn order to
found a nght of action there must be a wrongful act
done and a loss resulting from that wrongful act;
the wrongful acr must be the act of the defendant,
and the injury suffered by the plaintiff must be rhe
natu¡al and not merely a remote consequence of the
defendant's act." (Town of Thornton i,. Winterhoff
(1950).406IIt. lt3. I19.92 N.E.2d 1ó3,)

*59 This principle is applicable to actions for
negligence as well as intentional torts, such as
fraud:
"[I]t is a well settled principle in regard to false
representations, that fraud without damage is
neither sufficient to support an action at law,ìor a
ground for relief in equity. Fraud and injury must
concur to furnish a ground for judicial action. In
an action for fraudulent representations, the **747
***456 plaintiff must not only show, that the
representations were made, and that they were false
and fraudulent, but he must also show affirmatively
that he h¿s been injured thereby. [Citations.]i'
-/
862.
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the term "loss causation" in its argument, a tenn
used by Federal courts in dealing with the issue of
proximate cause in *60 Federal security cases.
Plaintiffs argue that loss causation has never been
the law in Illinois.

[f] In order to undersrand Heinold's use of the
term loss causation, we bnefly discuss Federal
decisions involving Rule l0(b)-5 of the Securities
and Exchange Act of 1934 and loss causation. (17
C.F.R. ô 240.10b--5 0993).) Such decisions are
pertinent to our analysis because Rule l0b__5
involves misrepresentations in the sale of
secu¡ities. Moreover, since a right of action under
Rule l0b--5 is an imptied right of acion, wirh no
statutory guidance as to damages, Federal courts
have developed this area oflaw through reliance on
cornmon law principles of fraud and proximate
cause. See Bastian v, Petren Resources Corp. (7th
Cir.l990). 892 F.2d 680. 683.

In order for a plaintiff to recover for a violation of
Rule l0(b)--5, rhe great majority of Federal courrs
require plaintiffs to show two t)æes of causation:
(l) tansaction causation; and (2) loss causation.
(Basrian. 892 F.2d at 685) Transacrion causarion
has been defined as meaning that ,'the investor
would not have engaged in the tansaction had the
other party made truthfi¡l statements at the time
199$red." 

(LHLC Corp. v. Cluett. peabod.¡, & Co.
11988). 842 F.2d 928. 931.) Loss causarion, on rhe
other hand, has been defined as meaning "that the
investor would not have suffered a loss if the facts
were what he believed them to bej (LHLC Cory..
842 F.2d at 931.) In this regard, loss causation is
analogous to proxirr¡ate cause. It has thus been
noted:
"The plaintiff must prove not only that, had he
loown the truth, he would not have acted, but in
addition that the untruth was in some reasonably
direct, or proximate, way responsible for his loss."

640F.2d _534.549

Ìù/e find Illinois law to be similar to the analysis
used by these Federal courts which require úoth
üansaction causation and loss causation in order to
recov€r for misrepresentation *61 in secu¡ities

9ases, Thus, plaintifß here must prove what the
Fede¡al courts have termed loss causation prior to
any recovery ofdamages.

Loss Causation: I|lhether Heinold,s Deception
Proximately Caused plaintffi ,

Losses

As has been more recently noted by our appellate
court in an action for an intentional tort, fraud:
"damages * * * must be a proximate, and not
remote, consequence of the fraud." (Bro,,vn v.
A¿ai¿wgy. Pçt.tyt' \jSe
Ill.Z\¡rp.3d 16. 25. r0s tu.oec. sq¡. j08 N'-E.zd
i l70r see also W. prosser, Torts g ll0, at 732
(4th ed. 1971) ("the damage upon which a deceit
action rests must have been'proximately caused'by
the misrepresentation").) It has also been noted by
our appellate court that proximate cause must be
shown in actions for intentional misrepresentations,
even where fiduciaries are involved. See Key r,.
.Jewrrl Cos.11988 \. 176 .3d 91. 125

(suit alleging
intentional breaches of fiduciary duty and violation
of the Consumer Fraud Act); Vcrntpil t'. Jeflþt':st¡n

W-e conclude that plaintiffs must prove that a
defendant's actions proximately ôaused their
iryuries before they can recover iD tort, even in
instances of intentional torts where fiduciaries are
involved. We note, however, that Heinold adopts
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[8] Plaintiffs have alleged and proven that Heinold
misrepresented the nature of its foreign service fee.

The trial court found that plaintiffs would not have
purchased LCO's from Heinold had they. had known
the tn¡th about the fee. V/hile the trial court
correctty found üans4ction causation, it did not find
loss causation, or proúmate cause, **748 ***457 for
pláintiffs to recover their full invest¡nent losses. The
fial court thus erred in awarding plaintiffs thei¡ full
invâstment losses. We find, howéver, that piaintiffs
are entitled to recover the amount paid for the foreign
service fee as damages due to Heinold's
misrepresentation" as the deception proximately
caused plaintiffs to pay a fee they would not have

paid had they known the truth. However, Heinold's
misrepresentation concerning the foreign service fee

did not proximately cause plaintiffs'entire investment
losses.

Prosser has noted that while a.transaction may have

been induced by a misrepresentation, proximate
causation limits recovery to "those damages which
mrght .foreseeably be expected to follow from the

character of the misrepresentation itself." (Enphasis
added.) (W. Prosser, Torts $ ll0, at 732.(4th ed.

1971).) We must thus determine the character of
Heinold's misrepresentation.

It is iqrportant to note that Heinold's deception did
not i¡duce plaintiffs into believing that thelr LCO's
were more profitable than they actually were, or that
they were risk free. Heinold's misrepresentations
also did not concern the size of the foreign $ervice
fee. Instead, Heinold's misrepresentations concerned
the use of the foreign service fee. As thc appellate
court note'd, Heinold's misrepresentations had no
effect on the value, *62 risk, or profit potential of
plaintiffs' LCO's. Plaintiffs were aware of the
amount of money they risked and that the market had
to move enough to offset the price of the option as

well as the.Eansaction costs in order to make a profit.
This was a risk plainfiffs willingly undertook at the
price Heinold charged for the Eansactions. Plamtiffs
made a market clecision and either won or lost
because the market did or did not move in thei¡ favor.
Thus, the character of Heinold's misrepresentation
had no effect on whether plaintiffs' options made or
lost money. As Prosser hai also noted:

"Would the decline in plaintiffs invesünent have
occu¡red even if defendant's misrepresentation had

been Eue? If the answer to this question is 'yes,'
plaintiff has failed to prove that the
misrçpresentation proximately caused the decline."
W. Prosser, Torts $ ll0, at732 (4th ed. l97l).

We agree with Heinold that even if Heinold had
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used the 'foreigr service fee as plaintiffs'believed,
plaintiffs would have suffered, the same losses.

Piarntiffs have not proven loss causation, or
proximate cause, for investment losses.

Plaintifß argue, however, that loss causation is
against public policy because it favors the

wrongdoer. Plaintiffs argue that loss causafion is a
call for leniency, letting wrongdoers escape theu
crime by sin¡ply returning the money ,they took
from plaintiffs. We note, however, that loss

causation ensures that defendants; €vEIl where an

intentional tort is committed, do not become
insurers of plaintiffs who make unwise
i¡vestments. Without such a requirement, the law
"would become an insurance plan for the cost of
every security purchased in reliance upon a

material misstatement or omission." (Huddleston,

640 F.2d,at 549,1 Thrs policy is especially stong
here where plaintiffs voluntarily undertook known
market risks and lost. In this regard, loss

causation.respects the individual investorls market
decision. Plaintiffs were content in assuming the
risk of *63 purchasing the options, ,even if
Heinold's deception had been tue.

I9.l Plaintiffs next argue that Heinold's
misrepresentations did proximately cause their loss
because of the uniqueness of options. Plaintiffs
argue that if Heinold's misrepresentations
concerned a different type of security, such as

stocþ and that stock thereafter lost its value due to
market fluctuation, such misrepresentations would
not have caused the stock's decline in value .

However, plaintiffs argue that options are different
from stock in that they have a much shorter life in
which to reabze a profit, after which they become
worthless. Plaintiffs claim that Heinold's
misrçresentations prevented them from exercising
otherwise profitable options because the break-
even point was that much higher. Thus, plaintiffs
argue, they lost thei¡ entire investment; rather than
sinply paylng an additional fee.

We agree with plaintiffs that options are different
from stock, but do not find their argument
persuasive. Investing in securities necessitates
undertaking risk in an attempt "t'V49 r't'*458 to
make a profit. ln selecting securities, the investor
must determine what type of risk he is willing to
take. For a minimal price, the investor who
chooses to invest in options is allowed to enter the
volatile fr¡tures market without the risls associated
with purchasing a futrues conEact. If the market
moves in an opfion holderrs favor, the holder may
profrtably enter the futures market. If the market
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does not move in the holder's favor, he has the
security of knowing the exact amount of money he
can possibly lose, the price paid for the option plus
any ûansaction costs. Through the use ofophons,
the holde¡ avoids the nsk, and escapes uny lor.,
potentially great, the market could have caused if
he would have purchased a furu¡es contract. Thus,
for the security of having the right, but not the
obligation, *64 to enter the futures market, the
optron holder knows that he may very well lose his
enti¡e investment. Those courageous enough to
enter the commodities options market knowingly
assume thrs risk.

*65 Plaintiffs further cite several decisions for the
proposition that it is no defense for a fiduciary
breach that losses have been due to market risks.

Ill.,{.pp. 191. 67 N.E.2d 6ll: tn rc Estate of nuüb,
(.1937). 288 lll.App. 500. ó N.E.2d 4-sl.j These
decisions, however, are inapposite, as they involve
Eustees who breached their fiduciary duties.
These cases deal with the law of tmsts, which is
not applicable here.

Plaintiffs also rely on language from one of this
court's decisions:
"The limitation on a plaintiffs recovery proposed
by defendants would mean that a fiduciary tould
violate his duty withour incurring any risk. For if
his misconduct were discovered the most he could
lose would be the profit gained from his illegal
venture; the law would have operated only to
lestore him * * a." (Vendo Co. v. Stoner (19741,
58 lll.2d 289. 305-06. 321 N.E.2d 1.)

While this language see¡ns to support plaintifß'
atgument, the facts involved in $4raer. reveal
otherwise. Snner involved un ìfri-oyr. of
plaintiff who violated his conrract and principles of
agency by helping fund and launch a company ro
compete against his employer. Defendant helped
this new company develop a better machine, which
damaged plaintiffs business. The issue was
damages. Plaintiff argued for its lost profits while
defendants argued for the money thei¡ machine
made. This court found the appropriate amount of
damages to be plaintiffs lost profits because
plaintiff had proven that defendant's actions
actually, or proximately, **750 ***459 caused
those losses. In the instant case, Heinold's
misrepresentation did not proximately cause
plaintiffs' losses. We firther note that there does
exist a way in which to punish Heinold so that the
law does not operate merely to restore it to its
previous position. purutive damages may be
assessed to pumsh Heinold, which we discuss iater.

Plaintiffs further argue that the United States *óó
Supreme Court has held that damage measu¡es in
Federal securities fraud cases may do more than
sinply make the plaintiff whole for the economic
loss proximately caused by the defendant's fraud.

$=6 S.Ct. 3143. 92 L.Ed.2d 525.) We note,
however, that this decision did not mean that
proximate causation need not be required under
every set of facts. Moreover, the Loftssaurdett
decision addressed the issue of whethe, section 2g
of the Secunties Act of 1934 limited "rescissory
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The investor who chooses to purchase stocþ on
other hand, has entered a noþ so-volatile market.
What the stockholder gives up, however, is the
potential to reap the great profits the option
investor may make from oné single leveåged
fransaction.

Thus, the issue is the undertaking of nsk.
Plaintiffs could have invested in stock, or futu¡es,
but instead chose to invest in options. They did
this with the knowledge that they could possibiy
lose thei¡ enti¡e investment, but with the chance
that they could profit greatly on a single leveraged
transaction. The misrçresentations here did not
induce plaintiffs to purchase a type of security,
LCO's, but only induced them to pay an additional
fee. While Heinold's decçtion made the break_
even price of the option higher, plaintiffs were
willing to assume the risk of the volatile futures
market at that price.

[101. Plaintiffs next argue that Heinold's deception
was intentional, and thateven remote causation will
be found rn intentional torts. (shatles Ridse

(Ala.l980). 390 So.2d 601. 607. 609.) pl"tntiff,
note that intentional tortfeasors are commonly
liable even for unforeseeable consequences ofthei¡conduct. See Snith v. Morqn (1963\. 43
ni.App.2d 373. lffi
hansferred rntent).

We believe, however, that the fact that plaintiffs
willingly assumed known market risks deieats any
such argument. Moreover, even intentional
tortfeasors do not become the insure¡s ofsafety for
y"lq:q plaintiffs. (See Jotmson v. Greer (5th
Cir.1973). 477 F.2d tOt. l0ó.) ft. ptuinrtffr,
willingness to assume risks in a volatilè market
was the more direct cause of thei¡ invesunent
losses than Heinold's misrepresentation.
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recovery to the plaintiffs net economic harm."
(Loftseaurdeil, 478 U.S. at 662. 106 S.Ct,,at 3l52.
92 L.Ed.2d at -s41.) The Court found that section
28(a) of the Securities Act did not impose "a rigid
requirement that every recovery on an express or
implied nght of action under the 1934 Act must be
limited,to the net economic harm suffered by the
plaintiff." (Lqfts'saarden, 4:78 U.S. at 663, 106
S.Ct, at 3153;92 L.Ed.2d at,s41.) The Court thus
allowed the rescission of a contract frsm which
plaintiffs had already received tax benefits, ,even

though defendants argued that plaintiffs should
have to reimburse defendants the value of the tax
benefits.

It should ñ¡rther be noted that while the United
States Supreme Court found that allowing plainriffs
to recover more than,,thei¡ net econonric harm
serves a deterrent effect, punitive damages, which
may serve that same effect in lllinois, are not
permissible under the Federal secu¡ities act. ,,(See

Straub v. l/aisnutn & Co. (3d Cir.79761. 540 F'Zd
591. 599: Canas v. .Btutts Øth Ctt.1975). 516

.''F.2d,251. 259: Green v. Wolf Corn. (1968\. 406
F.2d 291. 302.) We find the irnposition of
pumtive damages, where justified, to more
properly serye as a deterrent than in awarding
plaintiffs full investrnent losses where those losses
were not proximately caused by defendant's
misrepresentations.

Plaintiffs next argue that loss causation need not
be *67 proven in cases urvolving broker and
fiducia¡y fraud. Plaintiffs , rely on .Federal

decisions involving brokers which allow a recovery
of damages without proof of loss causation. (See

Chasins v. Stnith. Barnev,& Co. Qd Cir.1970\. 438
F.2d .1 1ó7: Clark,v. John':Latruila Investors,, Inc.
(2d Cir. 1978). 583 F.2d 594.) ,Those courts are of a

minority view, however, and,this is not the law in
Illinois. Most Federal courts, it should be noted,
do require general loss causation and do not
recognize the existence between the parties as an
exception to the rule in l0b--5 actions. See, e.g.,
ln rp Cntpnpll¿ ll9R4ì 581 F Srnn llRR t¿17

We fufher note thât the cases on which plaintiffs
rely do not support their argument. These
decisions involve brokers who fraudulently
induced investors to purchase securities by
misrepresenting their inrinsic value, such, as thei¡
profit potential or risk (Barthe v. .Rizzo
(S.D.N.Y.1974). 384 F.Supp. 1063). or who
engaged in churing or unauthorized trading (Board

Cåica.o Corp. (N.D.Ill.l989). 708 F.Supp. 1499:
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Han:ock v. Edwat'd D. Jones & Co. (9tlt C.ii.1984\.
750 F.zd 767\. Courts have noted in these cases
that'if a fiduciary relationship or privity does not
exist between buyer and seller, loss causation must
be shown. If¡ however; eithér relationship exists,
the' court must determine what type of fraud
occurred. If the mrsrepresentation consisted of a

fraudulent inducement to purchase the secunfy,
then loss causafion need not be proven. If,
however, the evil is only the price paid for the
security, then loss causation must be shown. (See

In re Letterinn Biothers Energv Securities
Litiqation (5rh cir.t986J. v99 F.2d 96't. 972.1 As
one ofthese courts has noted:
"A plaintiff lshould not have to prove loss
causation where, the evil is not the price the
investor paid'for the security, but the broker's
fraudulent inducement of the investor to purchase
of the security.' [Citation.] Hoúever, loss *68

causation is relevant when a plaintiff complains
that a defendant's misrepresentafions inflated the
price paid for the security. [Citation.] In **751
***460 that case'a defendant would not be liable if
the decline in value was caused by an event
occurring subsequent to any misrepresentation."
Kufton '¡'. Baotist Park Nursing Center. Inc.
(D:C:Ariz.1985). 617 F.Supp. 349. 350.

The harm here was not the inducement to purchase
the LCO, but the inducement to pay an additional
fee, the fraudulent foreign service fee. The evil
was the price paid. Thus, even under the analysis
used in the decisions on which plaintiffs rely, they
would not recover thei¡ full investment losses.

l'l1l'Plaintiffs next argue tl¡at damages for
investment losses due to broker fraud are available
under the Consumer Fraud Act without a showing
ofloss causation. Plaintiffs correctly note that the
Consumer Fraud' Act was intended to afford a

broader range of protection than the common law.
(See Kelletman v. Mar-Rue Reol|, & Builders, Inc.
(1,985). 132 lll.Ape.3d 300. 87 IIl.Dec. 267. 476
N.E.2d 1259.) Plaintiffs then argue that remedies
under the Consumer Fraud Act should thus be
broader and that proximate cause need not be
shown.

However, while the intent of the Consumer Fraud
Act was to lessen the bu¡den of proof rn a claim for
certain misrepresentations, there is no suggestion in
the Act that damages are to be determined in any
manner different than is customary in our State.
While plaintifß note that secrion l0a(a) of the Act
states that the tial court "in its discretion may
award actual damages or any other relief which the
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court deerns proper" (8 l-5 ILCS _s05/1Oa(a) (West
1992)), we cannot agree with plarntrffs that this
section allows the court free reign to award any
amount of damages it chooses. The damages must
be "proper." As ou¡ appellate court has noted, ,'[a]

plarntiff can recover damages under the Consumer
Fraud Act only when his injury is a di¡ect and
proximate *ó9 result of an alleged violation of the
Act." (Enphasis in original.) (Stehl t,. Broy,tt,s'
Sportine Goods, Inc. (1992\. 236 Itt.App.3d 976.
981. 177 III.Dec.267.603 N.E.2d ¿18. citrng
Pctrauskas v'. ll/exenlhaller Realn* lt4anaoentent,
Inr IlQRQ\ 186 Ill Ànn 1d R?O R?? Ii4 lll Dec
556. -542 N.E.2d 902: see also Fitzpatrick v. ACF
Properties Croun. lnc. (1992\^ 231 lll.Aop.3d 690.
711-12. 172 lll.Dec.657.595 N.E.2d 1327.) We
fi,uther note that an award of punitive damages,
where appropriate, more properly seryes the
purpose plaintiffs wish absolute liability to serve in
this case.

Plaintiffs frnally cite l,larren v. 119861.142
Ill.Aep.3d 550. 96 Ill.Dec. 418. 491 N.E.2d 464.
for the proposition that under the Consumer Fraud
Act market fluctuation was a foreseeable
intervening force:
"In assessing proximate cause where an intervening
force is alleged to be presenr, the only question of
concern is 'whether or not this intervening force is
without or within the range of reasonable
anticipation and probability.' [Citation.] Each case
must tum on its own facts. lcitation.l,' (Ll/an.en ,,,.

ZeM¿v (1986). 142 IIl.App.3d 550. 570. 96IU.Dec.
4 I 8. 49 I N.E.2d 49. )

Plaintiffs argue that because ma¡ket flucfuation
was a foreseeable intervening force, Heinold's
deception was the direct cause of its invesünent
losses.

However, each case must turn on its own facts.
Plaintiffs, as investors, necessarily assumed a risk,
and that risk was the possibility that the market
would not move in their favor. Where plaintifß
knowingly assumed the risk of the market at the
price Heinold offered, this argument has no merit.
Hei¡old's deception did not affect the known
market risk.

ry.
Right to a Jury Trial

Page 16

trial, and the *70 appellate court affirmed that
decision. We afïîrm those courts'decisions.

ll/aiver

[12] Before we add¡ess Heinold's contentions, we
fust address plaintiffs' argument that Heinold has
waived the right to a jury trial on both claims.
Plaintiffs argue that Heinold waived any right to a
jury trial by **752 ***4ó1 waiting eight years to
effectuate its request. Although plaintiffs
acknowledge that Heinold filed a jury demand when
it answered plarntiffs' complaint, plaintiffs nore that
this case was originally assigned to, and always
remained in, the chancery division of the circuit
court. Plarntiffs argue that Hernold waited eight
years, until the case was on the eve of trial in October
1988, to move to transfer this action to the law
division. Although plaintiffs have found no cases
dealing directly with this issue, they do cite several
where much shorter delays resulted in waiver of a
right to seek a change in venue. Hotn v. Rincker

1329: H/asner v. Duvid (1966\. 35 ll1.2d 494. 221
N.E.2d 248.

Pla¡ntiffs' argument has no merit. Heinold did not
waive the issue of its right to a jury trial under either
clai¡n Section 52-1105(a) of the Code of Civil
Procedu¡e provides:

"A plaintiff desirous of a tial by jury must hle a
demand therefor with the clerk at the time the
action is commenced. A defendant desi¡ous of a
trial by jury must file a demand therefor not later
than the filing of his or her answer. Otherwise, the
party waives a jury. If an action is filed seeking
equitable relief and the court thereafter determines
that one or more of the parties is or are entitled to a
tial by jury, the plaintiff, wittun 3 days from the
enfy of such order by the court, or the defendant,
within 6 days from the ent-y of such order by the
court, may f,rle his or her demand for trial by jury
with the clerk of the courr." (73_s ILCS 5/2-
I105(a) (West 1992).)

Heinold filed a jury demand when it answered
plaintiffs' *71 complaint. This is all Heinold was
required to do under section 2-l 105 ofthe Code of
Civil Procedure.

Plaintiffs argue, however, that Heinold waited
until the eve of trial to file a motion to fransfer the
case to the law division. rvVe note, however, that
the law and chancery divisions are not separate
courts from which one must seek a change of
venue. Section 9 of article VI of the Illinois

Heinold uext argues that it had the right to a jury
tial on plaintiffs' claims for violation of the
Consumer Fraud Act and breach of fiduciary duties.
The tnal court denied Heinold's request for a jury
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Consdturion provides: "Circuit Courts shall have
original jurisdiction of a// justiciable matters * *
*." (Emphasis added.) (lll; Const.l970. an. Vl. ñ

9;),Moreover, the record shows,that Heinold filed a

motion after.the remand from this court and pnor
to trial,asking the tnal court to transfer the cause to
the law division. At oral argument on the motion,
Heinold noted that it was simply reaffirming its
jury demand,which it had filed when it answered
plaurtiffs' conplarnt some eight years before.

Heinold was merely asking the tnal court to
irnpanel a jury. As this court noted long ago:

"Conferring jurisdiction u chancery is not
excluding rial by jury. Courts of chancery may
submit issues of fact to trial by jury, and although it
is discretionary to do so in their ordinary course of
practice, yet where there comes bestowal upon
such a court junsdiction in. a case where' there

existed, before the adoption ofthe constitutiorL the

right of trial by jury, it is to be presumed that there
would,be, in such case, allowance of jury,trial,-
that there would be obedience to the constitutional

. injunction that the right of trial by jury, as enjoyed

.,.at the, time of the adoption of the' constitution,
should remain inviolate." (Gage v. Ewing (1883),
r07lil. I t. 15,)

Heinold has not waived this issue for review

Consumer Fraud Act

l13l Heinold f,ust argues that it had the right to a jury
nial under the Consumer Fraud Act. Heinold argues
that 'lit is well settled constitutional law in Illinois
that actions for legal relief, including starutory
actions, are fiabie to juries as of right." Heinold
finds lllinois' nght *72 to a jury trial similar to that
right under the seventh amendment of the Federal
constitution in that both look to whether the remedy
sought is legal or equitable in natr¡re. (U,S, Const..
amend. VII; see Chauffeurs, Teamsters & Helners.
k¡cal No, 391 v, Tenl¡ (1990\. 494 U:5. 558, 565.
l l0 s.cr. 1339. 1345. 108 L.Ed.2d 519. 528.)
Plaintifß sought money damages,,Heinold argues,
which is the naditional form of damages in a case at
law. Thus, rt had the right to a jury rial. Heinold
also notes that Consumer Fraud Act claims have
routinely been tried to junes. Although the appellate
cou¡t has found no right, to a jury rial under **753
t'¡'r462 the Consumer Fraud Act, Hernold insists that
those decisions are in error.

Heinold is mistaken in its belief that all actions for
legal relief are riable in Illinois to juries as of right.
Heinold is fi.rther mistaken in analogizing lllinois'
right to a jury trial with the nght under the Federal
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Constitution. Section 13 of article I of the 1920
Illinois Constitution provides: "The right of trial by
jury as heretofore enjoyed shall remain inviolate."
(lll. Const.1970. art.'1. {i 13.) A similar provision
was included in the constitutions of 1818, 1848, and
1870. As this iourt has noted:

"We do lot think there is any substantial difference
between the proviriions incorporated in the'three
constitutions. The right of trial by jury was the
same under one consdrution as under the other.
The right protected by each constitution. was the
right of trial by,jury as it existed at common law."
Georøe.v. People (1897\. 167 111. 447.455.47 N.E.
74t.

As this.court has more recently noted: "for the
true meaning of the guarantee it was necessary to
examine the English common law." (Grace v.

Howleu'(1972\. 5I il1.2d'478, 509. 283 N.E.2d
474',\ Thus, our constifution does not guarantee
the right to a jury trial in any action nonexistent at
common lâw, even if such action is legal in nafure:

"The constitutional provision that 'the right of rial
by juty has heretofore enjoyed shall remain
inviolate,' means that the right: to a jury trial shall
continue in all cases *73 where such right existed
at common law,at the time the constitution was
adopted, but that constitutional provision has never
been,held to prohibit the legislature from creating
new rights unknown to the common law and
prouide for their determina.tion without a jury.
[Citation.]" (Enphasis added.) '1,

Chiaaso Rl,s. Co. (1912\. 254 Ill. 524. 532. 98 N.E.
963.)

Moreover, " '[t]he constitutional provision * * *
was not intended to guarantee fial by jury rn
special or statutory proceedings unknown to the
cornmon law.' " People ex rel. Keitl¡ v. Keith
(1967). 38 lll.2d 405. 408. 231 N.E.2d 387. quoting
People v. Niesntan (1934\.356 Il1. 322.327. 190
N-E.668.

On the other hand, the Federal Constitution
provides: "ln Suits at common law, where the
value in contoversy shall exceed twenty dollars,
the right of triál shall be preserved,'* * *." (U.S.
Const.. amend.'VIL) Unlike lllinois' constitution,
the Federal Constitution has been interpreted to
"extend[ ] beyond the common-law forms of action
recognized at" the fime the bill of rights was
adopted. (Curtis v. Loether (19741. 415 tJ.5. 189.
193.''94 S.Ct, 1005. 1007. 39 L.Ed:2d 260. 265.)
ln fact, the Supreme Cou¡t has stated:
" 'By common law, [the Framers of the
amendment] meant ... not merely suits, which the
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common law recognizsd among its old and settled
proceedings, but suits in which legal nghts were to
be ascertained and determined, in confiadistinction
to those where equitable rights alone were
recognÞed, and equitable remedies were
administered. ... In a just sense, the amendment
then may well be construed to embrace all suits
which are not of equity and admualry junsdiction,
whatever might be the peculiar form which they
may assume to settle legal nghts.' parsons v.
Bedford 7 |.28 U.S.l ,133 7 l7 LF.d
7321 (l830) (emphasis in original)." Curtis, 415
Il S at 19? 94 S.Ct. at 100R lQ T 2ð. at ),65-
66.

As can be seen, Illinois' constitutional nght to a
jury trial is not the same as that found in the
Federal Constitution. In lllinois, the right to a jury
trial does not attach to every action at law.
lnstead, such right only attaches *74 in those
actions where such nght existed under the English
conuron law at the time the constitution was
adopted. Under the United States Constirutior¡
however, any action at law, or one not of equity or
admiralty jurisdictior¡ confers the right to a jury
trial. It should be noted that Hernold does not
argue that the Federal right applies here.
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Hemold also relies on Flahern* v. I'lurnhv 0920\.
291 lll. 595. 126 N.E. 553. where this court srated:
"[T]he test whether or not the right to rial by.¡ury
exists in a given case depends on the nature of the
controversy rather than the form of the action [;]
there was no nght of tnal by jury on such issue as
is raised by section 10, or on one analogous
thereto, provided for under the laws of this State
prior to the adoption of the constitution of 1g70."
(F/aåern'. 291 Ilì. at 598. I26 N.E.,553.)

t'75 Heinold argues that the nature of the
conftoversy under the Consumer Fraud Act is
money damages, a legal issue, and the Consumer
Fraud Act is analogous to the common law action
of fraud. However, we find an action under the
Consumer Fraud Act to be a new stan¡tory right
created by the legislature and, as such, does not
confer the right to a jury trial.

This issue was first discussed in
Richurd/Allen/Winter. Ltd. v. Ilaktorf (1987\. 156
Ill.Aep.3d 717. 109 Ill.Dec. 239. 509 N.E.2d 1078.
There, the appellate court found no right to a jury
fial under the Consumer Fraud Act. All
subsequent appellate decisions addressing this
issue have agreed. See, e.g., Rubin v,. ìúarsholl

Heinold cites several cases for the proposition that
the right to a jury trial depends upon the relief
sought. (See Zurich Insurance Co. v. Ravntark

684. 514 n'.E.2d l50l *¿.r.463.c*7s4Lszgrry_l
l/illase of Norrhbrook (1964\. 3l Ill.2d 146. 199
N.E.2d 797.) These decisions are inapposite,
however, as they involve actions for declaratory
judgment. The right to a jury trial depends on the
relief sought in an action for declaratory judgment,
but this is due to the natu¡e of the declaratory
judgment. While statutory, and unknown to
common law, a declaratory judgment "is strictly
remedial and does not create new rights or duties,
but affords a new, additional and cumulative
procedure." (Errphasis added.) (Berk t,. Cowtn, o-f
,r/r// 0966). 34 I[.2d 588. 591. 218 N.E.2d 98.)
Thus, an action for declaratory judgment merely
provides a procedure to bring existing actions
which either confer or do not confer the nght to a
jury trial. As the statute provides: "If a
proceeding under this Section involves the
determrnation of issues of fact triable by a jury,
they shall be tried and determined in the same
manner as issues of fact are tied and deternuned in
other civil acrions." 735 ILCS 5/2-70lld) (West
te92).

Field Co. (1992\. 32 Ill.Aoo.3d 522. 173
Ill.Dec. 714. 597 N.E.2d 688: ll/heeler v. Sunbelt
Tool r1989).181 .3d 1088. 130 Ill.Dec.
863. 537 N.E.2d 1332.

We find, as did the court in llaldorÍ, that the
Consumer Fraud Act "created a new cause of
action different from the üaditional common law
tort of fraud." (fl/aldotf 156lll{ep.3d at721. 109
Ill.Dec. 239. 509 N.E.2d 1078.) As this court
noted in Siepel v. LetJ¡ Organi:alion De,telopment
Co. (1 ). 153 ilt.2d 54243. 180 Ilì.Dec.
300. 607 N.E.2d 194:

However, to recover under the Consumer Fraud
Act, a plaintiffneed only show:
"(l) a decçtive act or pracrice, (2) intent on the

"[I]n order to establish a claim for common law
fraud in Illinois, a plaintiff must allege and prove:
( I ) a false statement of material fact: (2) the parfy
making the statement knew or believed it to be
untrue; (3) the party to whom the statement was
made had a right to rely on the statement; (4) the
party to whom the statement was made did rely on
the statement; (5) the statement was made for the
purpose ofinducing the other parry to act; and (6)
the reliance by the person to whom the statement
was made led to that person's injury." 6eieet. 153
Ill.2d at 54243. 180lll.Dec. 300. 607 N.E.2d 194.)
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defendant's part that plaintiffrely on the deception,
and (3) that the deception occurred in the course of
conduct involving trade or commerce." (Seigel.
15-3 ll1.2d ât 542. 180 lll.Dec. 300, 607 N.E.2d
194.)

*76 Of note, the Consumer Fraud Act does not
require actual reliance, an untrue statement
regarding a material fact, or knowledge or belief by
the party rnaking the statement that the statement
was untrue. As one appellate decision has noted
of the Consumer Fraud Act:
"[T]he intention of the seller--his good or bad faith-
-is not important. Rather, we focus our attention
upon the effect that that conduct,might have on the
consumer {' * *.rr t'¿'755¿tlL464Americut Bu:¡ers
Cluh of M¿, I;gt'rron, Illinois, Inc. v. Honecker
(1977). 46 Ill.App.3d 252. 259. 5 lll;Dec. 666.
36r N.E.2d 1370.

We thus hnd that the Consumer Fraud Act is a

statutory proceeding unknown to.the common law.
,Because of this, our constitution does not confer
,the nght to a jury trial ,for a claim under the
Consumer Fraud Act.

We fi¡¡ther.note that the Consumer Fraud Act does
not provide for jury trials. In fact, the wording of
the statute, and its legislative history, indicate that
the legislarure intended the action to be' tried
without a jury. See Waldorf. 156 lll.Aop.3d at
722-25. 109 Ill.Dec. 239. 509 N.E.2d 1078.

.Heinold argues, however, that many Consumer
Fraud Act claims have been tried before juries.
(See þltarren v. LeMav (19861. l42lll.Ãop.3d 550.
96 lll,Dec. 418. 491 N.E.2d 464: Taguè v. Molitor
ù/o¡or'Co. 11985). 139 Ill.Apo.3d 313. 93 lll.Dec.
769. 487 N:E.2d 436: Gent v. Collinsville
I/olk.rv,acen. Inc,'(1983\- ll6 Ill:Aoo.3d 496- 72
Ill.Dec.,62. 451 N.E.2d l-385.) While this may be
Eue, the issue of whether a right to a jury trial
existed was never addressed in those cases. These
cases were also all decided prior to the Ll)aklorf
decision. Heinold further argues that if this court
finds no right to a jury trial in actions under the
Consumer Fraud Act,,we open the door to making
such findings in othe¡ instances, such as the
Structural rWork Act. However, that issue is not
now before the court.

We conslude by noting that the drafters of our
constitution were aware that the legislature could
create a new statutory right that is not subject to the
right of trial by jury. In fact, it was noted at the
1970 Constitutional*77 Convention that "a right to

Page 19

recover [in a personal injury action] witþout regard
to fault might be regarded by the courts as a new
cause of action, distinctively different from the
common law right to recover for negligence." (3
Record of Proceedings, Sixth Illinois
Consfitutional Convention 1430.) The d¡afters
chose not.to change this area of the constirurion.

Breach of Fiduciary Duty Claim

Heinold also argues that the fial court erred in
denyrng it ajury trial on plaintiffs'breach offiduciary
duty claims. On appeal, Heinold aftacks the
appellate court's finding on this matter:

"While the Illinois Constitution provides that the
right to a jury trial shall remain inviolate, this right
is not absolute and there is no right to ajury trial in
equity actions. fCiøtions.] It is well established
that a breach of fiduciary duty claim is an equitable
action. [Citation.] Moreover, this court has
consistently held that no right to a jury fial exists
where an equitable accounfing is sought in a breach
of fiduciary duty action. [Citations.] Defendant
argues, however, that the breach of fiduciary duty
claim here lost its equitable nature when the parties
stipulated to the numerical calculations involved in

. the accounting. We frnd that a breach of fiduciary
duty claim remains an equitable action triable
without a jury inespective of how damages are
calculated.'i 240 lll.Aep.3d at -s40. 181 lll.Dec.
376. 608 N.E.2d 449.

Heinold again argues that whether the nght to a
jury trial exists depends upon the nature of the
controversy rather than on the form of the action.
(Turnes v. Brenckle (l9ll\.249 l1l. 394. 403-04.
94 N.E. 49-5.) According to Heinold, plaintiffs
sought only money damages, which constituted
legal relief. Thus, according to Heinold, it had the
right to ajury rial on plaintiffs'breaçh offiduciary
duty claims.

l-141 Without addressing the appellate court's
finding that all actions for breach of fiduciary
duties are equitable, v/e note that plaintifß' claims
for a breach of fìduciary *78 duty sought the
imposition of a constructive trust and an
accounting. Under these ci¡cumstances, plaintiffs'
claims were clearly equitable.

Constructive Trust

[l5] Heinold's argument conceming money damages
and the inposition of a constructive trust warants
little discussion. There is no doubt that a breach of
fiduciary duty claim seeking the inposition of a
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constructive trust on funds on account is an equitable
clairr¡ tnable without the right to a Jury. ',A
constn¡ctive trust is solely the creature of a court of
chancery and is established upon **756 ***465
purely equitable grounds." (A4iller ,-. lvliller (1915\,
2ó6 lll. -s22. 531. I07 N.E. 821.) A consrructive
trust "is imposed by a court of equity to prevent a
person from holding for his own benefit an advantage
which he has garned by reason of a fiduciary
relationship or by fraud." (,4nderson v. Lvbeck
( 1958). l-s tll.2d 227. 232. 154 li.E.2d 259.) White
plaintiffs sought the return of money, the remedy
wasnot money damages, but restitution in the form of
Heinold's un3ust enrichment. Plaintiffs sought to
impose a constuctive trust on a specific fund,
plaurtiffs' accor¡nts with Heinold. While Heinold
believes any suit in which mon€y is recovered
constitutes an action at law, triable to a jury as a

matter of right, this has never been the law in lllinois.

Accounting

l'161 lù/e next note that an action for an accounting
for breach of fiduciary duty is also an equitable
action, with no right to a jury trial. This court has
previously noted that 'Jurisdiction in equity e)dsts + *
* where a fiduciary relation exists and a dufy rests
upon the respondent to render an account." (lvliller t'.
Russell (1906\.224 Ill. 68.72.'19 N.E. 434.\ Ir has
been further held that " '[c]ourts of equity have
junsdiction to conpel an accounring, although the
complainant has an adequate remedy at law, where
fiduciary *79 relations exist * * *. [Citations.]' "
(Mqn'v. Nelson Chesnan & Co. (1915\. l95lll.ApEt.
587. 602.) This is due to the fa* that "[e]quity [has
traditionallyl recognized and enforced fiduciary
duties, so it natually [gives] an accounting remedy
against fiduciaries." I D. Dobbs, Law of Remedies $
2.6(3), at 158 (2d ed. 1993); see also Eichengrun,
Reme^,ins the Rentedv of Accounting. 60 Ind.L.J.
46-1f IgSSl.

Heinold argues, however, that the fact that it
stipulated to the amount of money at issue makes this
an action for money damages, and thus an action at
Iaw. Without addressing this argument, we note that
not only were plaintiffs entitled to an accounting as to
how much money Heinold was unjustly enriched by
their deceptioû plainriffs were also entitled to an
accounting to determine what Heinotd actually did
with the foreign service fee.

we do nsls rhar plaintifß asked for thei¡ full
investment losses under the accounting actior¡ which
is the measu¡e of legal damages. However, in thei¡
conplaint, at the fial court, and on appeal, plaintiffs
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have argued for an accounting based on the breach of
fiduciary duties. Plaintiffs' faihue to request the
proper amount ofrecovery for an accounting in theu
conplaint does not affect their right to pursue an
equitable accounting. Section 2--603(c) of the Civil
Practice Law provides that pleadings are to be
liberally construed. 735 ILCS 5i2--603 (West 1992).

PLAINTIFFS' CROSS.RELIEF
V.

Pumtrve Damages

lJTl Plaintiffs argue that the appellate court erred i¡
reversing the tnal court's award of punitive damages.
We agree and reinstate the rial court's award of
punitive damages.

*80 The trial court awarded punitrve damages under
both counts in the amount of $500,000. In doing so,
the court stated:

"Mindful of the bad faith and intenrionally
misleading and deceptive nature of Heinold's
conduct in this matter, and mindful of the need to
deter others conducting business ìn Illinois
affectrng a vital aspect of our nation's coûtrnerce,
the Court concludes that an award of $500,000 in
exemplary and punitive damages shall be assessed
against Defendant. such amount to be divided
among class members on a pro rata basis in
proportion to the amount that any individual class
member's losses bear to the total losses awarded
the class."

The appellate court reversed the award ofpunitive
damages and stated:
"Punitive damages are clearly disfavored at law
and will be awarded only for conduct that is
outrageous either because the acts are done with
malice, an evil motive or because they are
performed with a reckless indifference toward the
rights of others. [Citations.] While the record
supports the trial court's finding that defendant's
conduct was intentionally misleading r,*757
***4ó6 and deceptive, we cannot say that it rises to
the level of malice or reckless indifference towards
the rights of others so as to justify an awa¡d of
pruritive damages." 240Ill.App.3d at 545-4ó. l8l
Ill.Dec. 376. 608 N.E.2d 449.

Plaintiffs argue that the appellate court erred
because the decision to award punitive damages is
within the discretion of the tnal court and such
decision will not be distu¡bed on appeal unless it is
against the manifest weight of the evidence. (See
Black v. Iovino (1991\. 219 Ill.Aop.3d 378. 162
IIl.Dec. 513. 580 N.E.2d 139.) Heinold replies
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that the correct standard of review is whether the
evidence supports the award of punitive damages
(Loit: v. Reminston .4rms Co. (1990\. 138 IlL2d
404 1-50 lll.Dec 5 I 0. 5ó3 N.E.2d 397). which is a
question of law. See Pursons v. Il/inter (1986\.
142 Ili.App.3d 354. 96 lll.Dec. 776. 491 N.E.2d
1236.

In Kplrnt' Mnînrnlrt (197R\ 74 t1t)å 1 72
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"intentlonal and in bad faith." The trial court
noted that its findrngs were based on the evidence
presented in addition to the demeanor of the
witnesses at trial. The purpose of punitive
damages is to punish *82 the wrongdoer. A
fiduciary such as Heinold would have little reason
not to conduct its business in a fraudulent manner
if the most it would be required to pay ro piaintiffs
would be Heinold's gains, as is the case here,

Heinold argues, however, that "[t]here is no
evidence in this case to supporr a finding of
'conduct rnvolving some element of oufrage similar
to that usually found in.crime,' which is the legal
standard that must be met to support a punitive
damages award," citrng Loit: v, Remingtou Anns
Co. 11990) 138 I[.2d 404. t50 Ill.Dec. 510. 563
N.E.2d 397. Heinold also notes the great lengths
to which it went in order to ensure that the
sununary disclosure statement was complete and
that the statement complied with the applicable
Commission regulations. As noted previously,
however, we do not agree that Heinold's deceptìon
conplied with Commission regulations. Heinold's
intentional deception, which the trial court found
was done with malice, did involve an eiement of
outrage similar to that usually found in crime.

**758 ***467 VI.
Prejudgment Interest

Plaintiffs next argue that the appellate court erred in
reversing the trial court's award of compounded
pre.yudgment interest under the Consumer Fraud Act.
However, because the trial cou¡t also awarded
prejudgment interest on the breach of fiduciary duty
count, which award has not been appealed, we need
not discuss this issue.

CONCLUSION

For the foregoing reasons, the judgment of the
appellate court is affirmed in part and reversed in
part. The judgment of the circuit court is affirmed in
paft and reversed in part, and the cause is remanded
to the *83 ci¡cuit court for entry of judgment in
accordance with this opinion.

Appellate court ffirmed in part and reversed in
part; circuit court ffirmed in part and reversed in
part; cause remanded.

Justice FREEMAN, concurring in part and
dissenting in part:

23 lll.Dec. 559. 384 N.E.2d 353. this cou¡r srared:
"It has long been established in this State that
punitrve *81 or exempiary damages may be
awarded when torts are committed with fraud,
acrual malice, deliberate violence or oppression, or
when the defendant acts willfully, or with such
gross negligence as to indicate a wanton disregard
of the rights of others. [Citation.] Where punitive
damages may be assessed, they are allowed in the
natu¡e of punishment and as a warning and
exanple to deter the defendant and others from
committing like offenses rn the future. [Citation.]
And, while the measurement of punitive damages
is a jury questior¡ the preliminary question of
whether the facts of a particular case justiff the
imposition of punitive damages is properly one of
iaw. [Citation.]" (Kelsav, 74 Ill.2d at 186. 23
Ill.Dec. 5-59. 384 N.E.2d 353.)

This court has aiso noted:
"Pruritive damages are permissible where a duty
based on a relationship of trust is violated, the
fraud is gross, or malice or willfulness are shown;
such an award is not automatic." (Emphasis in
original.) ln re lvlarriase of Pasano (1992\. 154
IIl.2d 174. 190. l80Ill.Dec. 729. 607 N.E.2d 1242.

Plaintiffs' suit alleged intentional breaches of
fiduciary duty and willful violations of the
Consumer Fraud Act. The tnal court found
Heinold breached its fiduciary duties to plaintiffs
and that its conduct was intentional and deceptive.
The appellate court agreed. As in Pagano,
punitive damages are permissible where a dury
based on a relationship of fn¡st is violated and
where the violation has been willful. We find that
the facts of this case justrfy a claim for punitive
damages.

We next f¡nd the trial court's award of punitive
damages was not against the manifest weight of the
evidence. Heinold intentionally misled the
plaintiff class, a group to which it owed a fiduciary
duty, in order to obtain higher commissions. The
trial court found that Heinold acted "with malice,"
that Heinold "cheated, defrauded and deceived the
class," and that Heinold's breaches were
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I disagree with that part of today's decision which
holds no right to a jury trial exists under this State's
constitution for Consumer Fraud Act claims for legal
damages. (163 nl.2d at 7l-77,205 lll.Dec. at 461-
464, 643 N.E.2d at 752-755.) The holding owes
much to a perceived difference between article I.
section 13. of our constifution and the seventh
amendment of the Federal Constitution. (163 Ill.2d
¿t71-74,205 lll.Dec. at 461-463,643 N.E.2d at752-
754. The holding is also grounded on the view that
Consumer Fraud Act claims are singular in natu¡e.
163 Ill.2d at.74-77,205 Ill.Dec. at 462- 464, 643
N.E.2d at753-755.

The majority is wrong in both respects. The
expression of the right to a jury trial in this State's
constitution is the same as that of the seventh
amendment. No basis exists to consûre tl¡e clauses'
respective scopes differently. Thus, the conclusion
that the seventh amendment right operates in
statutory actions applies for article I. section 13, as
well. The concem for any parficular statutory claim
is whether the right remedied resembles one for
which the common law also afforded recovery.

The jury trial right operates for a Consumer Fraud
Act claim because similar recovery was recognized at
common law. The Consumer Fraud Act merely
expands rights previously enforceable; it does not
create enfirely new ones. Rights now statutorily
actionable are similar to ones protected at conrmon
law under a theory offraud.

*84 For those reasons, as explained more fully
below, I dissent.

The Illinois Constitutional Jury Trial Right and the
Seventh Amendment

This State's Constitution of 1970 guarantees that
J'[t]he right oftial byjury as he¡etofore enjoyed shall
remain inviolate." (llt. Const.lg70. a

The majority notes that similar clauses found in each
of this State's earlier constitutions have been
constn¡ed the same in substance. (163 [ll.2d at 72,
205 Ill.Dec. at 461,643 N.E.2d at 752, citing Georse
v. Peonle 11897). 167 447. 455. 47 N.E. 741.)
True enough. But different pbraseology has been
used by the respective d¡afters over time in
expressing the right. As the clauses are construed to
express the same right, the different phraseology
reveais much about the right's scope.

The phrase "shall remain inviolate" pertaining to
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preservation ofajury trial right is found in all four of
this State's constifutions. However, the clauses of
the l8l8 and 1848 constitutions did not also contain
the phrase "as heretofore enjoyed" pertaining to what
exactly was preserved. (Ill. Const.l8l8, art. VIII, $
6; Ill. Const.l848. art. XIII. { 6.) What jury trial
right "remain[ed] inviolate" was fi¡st defined as one
"heretofore enjoyed" in the 1870 constitution. (Ill.
Const.l870, art. II, $ 5; see generally G. Braden &
R. Cohn, The Illinois Constitution: An Annotated
and Conparative Analysis 24-27 (1969).) Our
present constitution retains the phrase "as heretofore
enjoyed" as a reference point.

The phrase "as heretofore enjoyed" precludes an
expansive construction of what ¡ury trial right exists
under this State's constitution. It was not intended
that the constitutional expression of the nght would
change the scope or nature of it. That is, what
***468 **759 "remain[s] inviolate" under article I.
section 13, is a jury trial right as r¡r'as enjoyed at
English common law during the lSth century. See
Grtrce v. Howlett 11972\ 51 il1.2d 478. 509. 283
N.E.2d 474.

*85 The pbraseology of the jury trial right clause of
the 1848 constitr¡tion provides a second reference
point. That clause def¡ned the jury tial right as one
which "shall extend to all cases at law." (I11.

Const.1848. art. XIII. { 6.) The jury trial right was
thus also limited to claims for legal, or money,
damages as distinguished from equitable relief.

That is significant, again, because the substance of
the right expressed has been held to be "the same
under one constitution as under the other." (See
George, 167 Il1. at 455.47 N.E.741.\ Our presenr
constitutio4 too, must distinguish between common
law legal damage claims--for which the right
operates--and conunon law claims for equitablerelief-
-for which it does not.

Article I. section 13, thus must operate to provide a
jury trial right as existed for actions at conrmon law
for legal damages. The majority here seems to
understand the point. It observes that this State's
jury trial right does not operate for any claim
"nonexistent" at or "unknown" to the common law
even if legal damages are sought. (163 Ill.2d at 7l-
73,205 Ill.Dec. at 461462,643 N.E.2d at 752-753.)
What the majority ignores, however, is that, by virnre
of the Supreme Court's construction, the seventh
amendment's scope is identical.

The seventh amendment, unlike the expressions of
the jury trial right clauses of this State's constitutions,
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di¡ects its operation to "suits at common law." (Li.S.
Const.., amend. VIL) But the phrase "suits at
corrunon law" . bas. long been interpreted to mean
more than, the body of English decisional iaw
predating the amendment's adqption. The phrase is
read to mean suits at common law "in which legal
rights were to be ascertai¡ed .and determined, in
contradistinction to those where equitabie rights * * *
were administered." (Enphasis added.) Parsons t,.

Be4ford (1830\. 28 U .5, (3 Per.\ 433, 446-1'7 . 7 L.Ed.
732.737 .

*86 Both article I. section 13,.and the seventh
amendment therefore preserve. only.such a jury rial
right as existed at common law for legal damage
ciaims. The central quesrion is whether that includes
claims for legal damages based on a statute.

That the seventh amendment's scope includes
statutory clarms is considered by the Supreme Court
a point " 'too.obvious to be.doubted,' " ,(Gtrtis,v.
Io¿fåer (1974). 415 U.S. 189. 193" 94 S.Ct. 1005.
1008.39 L.Ed.2d 260.266. quorlng Roseirs v.

Loether (7th Cir.19721. 467 F,2d lll0. ll14 (listing
an "unbroken line of cases'! rn which.the Court has so
acknowledged the seventh, amendment's operation).)
But, though the majority seems to see that, like the
seventh amendment articie.l. section 13, preserves a
jury tial right as existed at comrnon law for legal
damage claims, it finds the same conclusion does not
apply here. It cites, as reasons to more narrowiy
construe article I- 13. tlo of this court's
passing observations about the jury trial right, The
observaúons merely beg the cental question.

The fust observation is that this State's jury trilll
right was not intended to operate " ' "in special.or
statutory proceedings unknown to the common law," '

' (163 lll.2d at 73, 205 Ill.Dec. at 462,643 N.E.2d ar
753, quoting People ex rel..Keith v. Keith (1967\.38
IIl.2d 40s 408. 231 N.E.2d 387. quoting Feople y.

Nie,çnun (1934),.356lll. 322;327. 190 N.E. 668.\ I
agree with that. The point, however,,has no meaning
here. Actions "nonexistent" at or "unknown'1 to the
coÍrmon law plainly fall outside the reach of the
constitutionally expressed right.

The second observation is that norhing in that
constitutional expression "'prohibit[s] the, legislature
from creating new rights unknown to,the common
law and provide for thei¡ determination w.ithout a
jury.' " (163 Ill.2d at 73, 205 lll.Dec. at 462, 643
N.E.2d at 753; Staildidge v. Chicoso Rvs. Co.
(1912). 254 lll. 524. 532. 98 N.E. 963.) The point is
no less evident than the fust. New rights*those nuly
nonexistent at or unknown *87 to the common law--
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are beyond , the express protections of the
constitutional.expression. Given'such a .new right, a
jury rial could only be *t7ó0 ***4ó9. guaranteed as a
matter of legislative prerogarive.

Ironically, the majority misses what aid the second
observation,provides on the issue. The quoted
statement refers, quite ,accurately, to , rights--not
actions--nonexistent at or unknown to the common
law. The type of:action is immaterial in determining
what could.be:said to be nonexistent;at or unknown
to the common law. (See Par.son.ç 2R .S, l-l Pet.l at
445-46. 7 L.Ed.,at 737. (noting that the Federal right
extends to all suits !'whatever,may be the peculiar
form which they may assume to settle legal rights").)
Statutory actions; of course, did not exist at common
law in any literal sense. The concem is simply
whether the substantive nght givrng rise to legal
recovery resembles one for which recovery could be
had at common law. That a right ,formerly
actionable or enfsrceable at common law is now the
subject of codification is immaterial. , See R¡rger:r.,
467 F.2d at llrT .

Beyond misapprehending what has been noted in the
past. about this Statets constitutional jury trial right,
the majority does:not explain why article I. section
13, and the seventh amendment should not be
similarly constn¡ed. The analysis regarding the
seventh amendment was fust expounded,in.Curfis v.

¿oelre,' 11974). 415 U.S: 189. 94 S:Cr. 1005. 39
L.Ed,2d 260. which involved an acricin under the
Civil fughts Act of 1968. But rhe basic principle
had actually been established,in Parsozs, 28 U:S. (3
Pet.\ at 446- 47 . 7 L.Ed., at 737 . There, Justice Story
had concluded that the amendment " 'embrace[d] all
suits * * * not of equity and admiralty jurisdiction,
whateyer might be the peculiar form wluch they may
assume to settle legal rights.' " (Ga:r¡s, 415 U.S. at
193. 94 S.Ct. at I008. 39 L.Ed.2d at,266. ciring *88
Parsons. 28 U.S. ß Pet.\ at 44647..7. L.Ed. at 732.\
The seventh amendment nght therefore operated
even for a statutory claim so long as the ',stafute
create[d] legal rights 'and rêmediesf ] enforceable in
an action for damages in the ordinary courts of law."
(Cartrs, 415 U.S: at 194. 94 S.Ct. at,1008; 39 L.Ed.2d
al 266.) In that sense, the Court had remarked, the
seventh amendment "extends beyond the common
law forms of action. " Curtis.415 II .S. at 193. 94
S.Cr. at 1007- L.Ed.2d at 26-s

The majority here finds, rn that last quoted remarþ
reason to believe allusion was being made to a more
expansivç scope for the seventh amendment than that
of article I. section 13. (See 163 lll.2d at 73, 205
Ill,Dec. at 462,643 N.E.2d at753.) That reading is
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inaccurate. The Court's holding makes plain that the
seventh amendment "extends beyond common law
forms of action" only to the extent it operates in
statutory actions at all. As Jusrice Brennan has
explamed:

"The * * * t€st * * + expounded in Curris v.

Loether [citation] requires a court to corrpare the
right at issue to l8th-century English forms of
action to determlne whether the hrstorically
analogous right was vindicated in an action at law
or m equity, and to examine whether the remedy
sought is legal or equitable in nature."
(Chatlffeurs. Teantsters & Helpers, Local No. 391
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more irrportant here. That concern directs a

conparison of Consumer Fraud Act claims to lSth-
century actions brought in the courts ofEngland prior
to the merger of the courts of law and equity. (See
Chauffeurs', Teutnsters & Helpers, Local No. 391,
494 . 110 SCr ât 1145 I 08 L.Ed 2d at
528: see also Flahern' v 11920). 291 nr
595. -s98. 12ó N.E. 55_3 (stating rhar the claim musr
be at least "analogous" to one "provided for under the
laws of this State prior to rhe adoption of [this State,s
constitution]").) Again, material to the analysis is not
simply the type of action, but whether it involves
"rights and remedies of [a] sort fypically enforced in
an action at [common] Iaw." Cur¡ls, 415 U.S. at 195.
94 S.Ct. at I009. 39 L.Ed.2d at 267.

*90 The majority rejects the argument here that a

claim under the Consumer Fraud Act is analogous to
one at cornnon law for fraud. That conclusion is
based on adaptation of the appellate court's analysis
n Richar¿t/Allen/Winter, Ltd. v. últaldoí(1987\. 156
Ill.App.3d 717. 109 lll.Dec. 239. -s09 N.E.2d 1078.
( I 63 lll.2d at 7 5 , 205 lll.Dec. at 463, 643 N.E.2d at
754.) The analysis in that case makes much of the
Consumer Fraud Act's purpose in affording
consumers protection broader than that afforded at
common law. ló3 Ill.2d at 75,205 llt.Dec. at 463,
643 N.E.2d at 754: see Richard/Allen/L!inter. Ltd.,
156 lll.App.3d at 721-22. 109 lll.Dec, 239. 509
N.E.2d 1078.

There is no question about the broad protection
afforded under the Consumer Fraud Act. Not only
are claims satisfying the elements of common law
fraud subsumed by it, the act relaxes those elements
to reach other [pes of related claims. (Siegel y,. Lew
Organization Developtnent Co. (19921. 153 Ill.2d
534.54-1. 180 Ill.Dec.300,607 N.E.2d 194.)
Neither a showing of an intent to deceive nor a
scheme to defraud is required under the Act. It is
therefore possible to recover for irurocent
misrepresentations. (Ill.Rev.Stat.l979. ch. 121 l/2 .

par.262; see B. McDonald, The Applicability of the
Illinois Consumer Fraud and Deceptive Business
Practices Act to Private llrongs,3g DePaul L.Rev.
95, 96 (1989); see also 163 Ill.2d at 75-76, 205
Ill.Dec. at 463-4U,643 N.E.2d at754-755.) It is not
even necessary to prove actionable reliance.
(Ill.Rev.Stat.1979. ch. l2l l/2 . par. 262; see 163
Ill.2d at 75-76,205III.Dec. at463464,643 N.E.2d at
754-755.) Remedies, too, are extended under the
Act. IIl.Rev 1979. ch. 121 1/2 . . 270ak\
(providing for the recovery ofattorney fees).

In so eliminating various hurdles met in ptusuing
cornmon law fraud actions, the majority is satisfied

IIS et

¡, Tott¡t I ooôl ,to1 rte sSR 574 llOSf-r 11?o
I 349-50 l 0ß r Ed.2d 519. _534 (Brennan, J.,
concurTrng tn
judgment).)

part and concurring in the

The seventh amendmenr does not go beyond the
comrnon law in any other respect. Eighteenth-
cenh¡ry English forms of action remain the basis
for operation ofthe right--just as they do for article
I. section 13. See Hov,leu. 5l Ill.2d at -509. 283
N.E.2d474.

Let there be no doubt, the majority's decision
today limits this State's constitutional jury trial
right in a way never envisioned by its drafters, By
failing to apply the same analysis given the seventh
amendment, the *89 majority precludes the
operation ofarticle I, section 13, in every statutory
ciaim. Its misreading of case law reduces the
concenu about what actions existed at or were
known to the common law to a literal exercise;
only actions of a type which, rn fact, existed at or
were known to the common law would come
within reach of the scope of article I. section i3.
Abandoned is any notion of the constitutional jwy
trial right as "an object of deep interest and
solicitude" about which every encroachment has
been "watched with great jealousy." (Parsons, 28
U.S. (3 Pet.) at 446. 7 L.Ed. at 736.) It is too
obvious to me that, like the seventh amendment,
statutory claims **761 *t t 47A for legal damages
involving rights enforceable at coûlmon law come
within the protection of anicle I. section 13. of this
State's constitution.

The Consumer Fraud Act

Whether article I. section 13, affords a jury trial right
specifically for Consumer Fraud Act claims is a
matte¡ of two considerations: the claim must seek
legal, not equitable, damages; and the claim must be
based on a right similar to one enforceable at
common law. The second of those concerns is the

Copr. O West 2001 No Claim to Orig. U.S. Govt. Worla

16di-000913



&3 N.E.2d 734
(Cite as: ló3lll.2d 33, ó43 N.E.2d 734, 205lll.Dec. z'l;3)

that the Consumer Fraud Act creates rjghts "unknown
to the common law." (163 lll.2d at76,205lll.Dec. at
464,643 N.E.2d at755.) I am not. I do not believe
the mere broadening of a nght for which legal
recovery may be had makes the right new.

Instructive on the point is the Seventh Circuit Court
of Appeals' analysis in Rosers. adopted by the
Supreme *91 Court in Cur¡¿s. 415 1-1.S. at 195. 94
S.Ct. at 1009. 39 l..Ed.2d at 267. The j,rry trial right
issue arose there, as noted earlier, pursu¡rnt to a

statutory Federal civil rights action. The claim
specifically alleged racial discnmination against a

landlord for refusing to let an aparfrnent. The nature
of the right protected, the court concluded, was
analogous to ones protected at cornmon law. Rogers,
467 F.2d at 1117 .

Those actions, however, were hardly identical to the
breadth of protections afforded ru¡der secfion 812 of
the Civil Rights Act of 1968, the section allegedly
violated. The actions cited included ones against
initkeepers for refusiag room to tavellers without
justification and a species of defamation available
against landlords who refused to let rooms citing a

tenant's unfitness when race was the reason. (Rogers,

467 F.2d at lll7.\ The comparison to common law
actions was **762 {'{'*471 stretched even ñ¡rther.
The court noted common law claims for intentional
infliction of emotional distress reflected possible
aspects of a Civil Rights Act claitn (Rosers. 467
F.2d at 1117.) The point is simple: statutory claims
for legal damages do not have to be identical to
coûunon law actions for the jury fial right to attach,
they need only be similar.

Given its view of our Consumer Fraud Act, the
majority, I am certain, would view the Federal Civil
Rights Act of 1968 to provide new rights and
remedies beyond those which existed at or were
known to the common law. That act expanded, in no
small way, the manner and type of actionable
discrimination. Citing the court of appeals analysis,
the Supreme Court determined statutory claims
pursuant to the Federal Civil Rights Act were
analogous to common law actions. (C¡¿rl¡s, 415 U.S.
at 193. 94 S.Ct. at 1008. 39 L.Ed.2d at 26ó.)
Unfortunately, the majority fails to appreciate the
urport of that analysis.

*92 The same logic applied by the Supreme Court
applies here to show tlat the Consumer Fraud Act is
analogous to actions based on fraud at common law.
The requisite elements of a Consumer Fraud Act
claim are irrelevant. A claim under the Act is
analogous to one at common law sinply if the
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underlying right protected, not what is necessary to
its enforcement, is new.

The Consumer Fraud Act does not create
fundamentally new rights not previously enforceable.
Instead, it continues to protect consumers'interests in
the marketplace. Those same interests found similar
protection at common law under a theory of fraud.
The Act may more comprehensively protect those
interests by expandrng, simrlar to the Civil Rights
Act, the manner and type of actionable conduct. But
the underlying interests protected by the Consumer
Fraud Act are not dissimilar to those long protected at
common law. Those rights, now starutorily
enforceable, are no less anaiogous to common law
fraud actions than are Federal Civil Rights Act claims
to the common law actions noted above.

The majority also notes that the Consumer Fraud Act
nowhere provides for jury trials. (163 lll.2d at 76,
205 Ill.Dec. at 464,643 N.E.2d at 755.) It again is
persuaded by the appellate court's reasoning in
Richard/Allen/l{inter. Ltd. The appellate court there
noted that the Consumer Fraud Act provides only that
a "court" may provide damages "in its discretion."
(Richurd/Allen/lltinter. Ltd.. 156 lll.fuopjd at 724-
25. 109 Ill.Dec. 239. 509 N.E.2d 1078.) Noting
"court" to be synonymous with 'Judge" or "judges," it
was determined that the General Assembly
envisioned no participation by a 'Jury" in a Consumer
Fraud Act claim. Richard/Allen/Winter, Ltd., 156
Ill.App.3d at 724-25. 109 lll.Dec. 239. 509 N.E.2d
1 078.

Even ifthat conclusion is correct, and I have serious
doubt as to it, the point is of no consequence. The
jury trial right at issue here is a matter of
constitutional grace. The legislature has no
legitrmate authonty to *93 encroach upon it. Given
that Consumer Fraüd Act claims for legal damages
create no new rights, the General Assembly could
not, even if it so intended, preclude the operation of
article I. section 13.

McMORROW, J., joins in this partial concu¡rence
and partial dissent.

END OF DOCUMENT
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Supreme Court of lllinois.

METROPOLITAN SANITARY DISTRICT OF
GREATER CHICAGO ex rel, William F.

O'KEEFFE,
Appellee,

INGRAM CORPORATION et al., Appellees (The
Metropolitan Sanitary Disuict of

Greater Chicago, Appellee; the Metropolitan
Smitary Dist¡ict of Greater

Chicago ex rel. Aram A. Ham¡nian, Appellang.

No. 53799

June 4, 1981.
Rehearing,Denied Oct. 19, 1981

Taxpayer appealed from orde¡ of the Circuit Court,
Cook Coun¡y, James H. Felt, J., which made award
of attorney fees to another taxpayer who had brought
a tÐ(payer's action under the Purchasing Act which
had been settled. Tire Appellate Court held that
taxpayer lacked standing to appeal and Supreme
Court granted leave to appeal. The Supreme Court
, Clark, J,, held that: (1) provision of settlement
whereby the relevant agency agreed not to appeal the
award,of attorney fees would not be enforced as a

matter of public policy; (2) decision not to appeal
was presumptively wrongfi.rl where the taxpayers'
interests were not. being represented by any of the
parties on the attorney fees issue; and (3) üial court
erred in using a multiplier of two in determining the
award of attorney fees.

Reversed and remanded.

West Headnotes

[] Municipal Corporations @997
268k997

hovision of the Purchasing Act authorizing taxpayer
suits allows citizen access to judicial forums to
enforce causes of acrion when public official
fiduciaries neglect or refuse to do so. S.H.A. ch.
42, ç 33t.22.

[2] Municipal Corporations €=987
268k987

Precondition of taxpayer's suit under the Purchasing
Act is that the taxpayer either ask the body to sue or

Page 4

demonstrate that such a request would be futile
S.H.A ch. 42, ç 331.22.

[3] Municipal Corporations €- 1000(2)
268k1000(2)

Where government agency, knowing of taxpayer's
suit against a company with which the agency had
contracted did not seek to intervenè and dismiss the
action for more'than two years and had requested the
tÐpâyer to periodically advise the agency of the
suit's status, taxpayer's suit was not barred by his
failure to ask the agency to bring the suit. S.H.A
ch.42, S 331,22.

[4] Municipal Corporations €= 1000(7)
268k1000(7)

Agreement, contained in settlement of taxpayerrs
Ruchasing Act suit against company with which
government agency had entered into contract, which
called for no appeal by the agency of any awa¡d of
attorney fees made to the taxpayer would not be
enforced as a ¡natter of public policy as the general
taxpayers were not adequately represented at the fee
determination proceeding. S.H.A ch. 42, ç 331.22.

[5] Estoppel CI=92(l)
156k92(l)

Fact that public agency on whose behalf taxpayer's
suit under the Purchasing Act had been brought had
accepted payment from the defendant in connection
with settlement of the suit did not preclude it,
through another t¿u(payer, from challenging the
attorney fees awarded to the plaintiff in the
Pl¡rchasing Act action as the fee awa¡d was
severable from the remainder of the settlement.
S.H.A ch. 42, ç 331.22.

[6] Municipal Corporarions O= 1000(7)
268k1000(7)

Where neither government agency on whose behalf
taxpayer's suit under the Purchasing Act had been
brought nor the taxpayer was adequately taking into
account the interest of the general taxpayers with
respect to an award of attorney fees to the plaintiff
tâxpayer, the refusal of the agency to appeal the
awa¡d of attorney fees was presumptively wrongful,
so that another tÐ(payer could appeal the award.
S.H.A ch, 42, S 331.22.
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[7] Municipal Corporations €- 1000(7)
268k1000(7)

(Formerly l02kl72)

Trial coun did not err in determining that attorney
for taxpayer in action under the Purchasing Act
reasonably spent 3,600 hours on the litigation, with
an associate spending 300 hours. S.H.A ch. 42, g

33t.22.

[8] Municipal Corporations @Þ1000(7)
268k1000(7)

(Formerly 102k172)

In making an award of attorney fees to attorney
representing taxpayer in taxpayer's suit under the
Purchasing Act, trial court improperly used a
multiplier of two in determining the awa¡d where the
Iitigation, although complex and bitterly contested
and contingent, was not likely to result in an
i¡s¡þst¡ntial recovery. S.H.A ch. 42, $$ 331.18,
331.22.
*462 *r,861 {.r.r.536 Aram A. Ha¡tunian, of

hessman & Hartunian, pro se.

Sonnenschein, Carlin, Nath & Rosenthal, Chicago,
for appellees Ingram Corp., Ingram Barge Co., and
Ingram Barge Inc.

A. Denison Weaver, Chicago,
respondent.

for plaintiff-

CLARK, Justice:

On April 18, 1979, the Cook County circuir coun
awarded petitioner A. Denison Weaver "the sum of
$900,000.00 as a¡rd for attorney's fees" and
'$16,842.30 for the expenses incurred" on behalf of
"the taxpayer William F. O'Keeffe," and awarded
petitioner George J. Cullen '$60,000.00 for services
rendered on behalf of the taxpayer as co-counsel."
Taxpayer O'Keeffe had instituted a derivative suit on
behalf of the Metropolitan Sanitary District of
Greater Chicago (MSD) against the Ingram
Corporation and va¡ious related persons and entities
(lngram), in December 1975. The suir was brought
under sections ll.l8 and 11.22 of the purchasing

Act for the Metropoliun Sanitary District of Greater
Chicago (the Purchasing Act or the Act)
(Ill.Rev.Stat.l97l, ch. 42, pars. 331.18, 331.22).
This suit and related acrions filed by the MSD in
Federal and State courts were settled, On May 17,
1979, Aram A. Harn¡nian, pro se, attempred to
appeal the attorney fee award derivatively on behalf
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of the MSD. *463 As pan of the settlement, the
MSD had agreed not to appeal the fee awa¡d, and it
refused Hamrnian's demand to app€al. The
appellate court held that Harn¡nian lacked standing to
appeal (85 lll.App.3d 859, 4l lll.Dec. 129, 407
N.E.2d 627), and we granted leave ro appeal. We
reverse.

A contracr to haul sludge, negotiared by the
purchasing agent of the MSD on a noncompetitive-
bid basis, was awarded to Ingram on May 12, lg7l.
ln 1974, a Federal grand jury began investigating the
circumstances under which the contract was
awa¡ded. The MSD's records were subpoenaed.
Trustees, office¡s, and employees of the MSD
appeared before the grand jury and testified. In late
1975, William F. O'Keeffe, a lawyer and MSD
taxpayer, heard "(r)umors on the street" to the effect
that the contract was let iliegally, and published
reports of the grand jury investigation appeared soon
thereafter. He retained counsel and filed a
complaint for declaratory judgment in the United
States District Courr for the Northern District of
Illinois and in the circuit court of Cook County. The
gravamen of the complaint was that the contract to
haul sludge had been awarded in violation of section
I l.l8 of the Purchasing Act, which read, in
pertinent part:

"All officers and employees (of the MSD) are
expressly prohibited from accepting, directly or
indirectly, from any person, association or
corporation to which any purchæe order, lease or
contract may be awa¡ded, any rebate, gift, money,
or anything of value." (Ill.Rev.Stat.l97l, ch. 42,
par.33l.l8.)

Section 11.22 of the Act provides that "(a)ny
purchase order or contract executed in violation of
this Act shall be null and void." (Ill.Rev.Stat.197l,
ch. 42, par. 331 .22.) The complaint averred rhat
plaintiff was an MSD taxpayer and sought the return
of all money Ingram had been paid pursuant to the
contract. That sum was approximarely $24 million.

The complaint was defective in several respects.
The MSD was not made a party defendant. The
complaint did *4&l not aver that the MSD was
unwilling to sue Ingram **862 t{.*537 for this
violation. Nor did the complaint aver that O'Keeffe
had asked the MSD to sue or why O'Keeffe had not
asked the MSD to sue. Copies of the complaint,
however, were sent to the MSD on December 29,
t975.
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Proceedings were begun by the Illinois Commerce
Commission on December 30, 1975, related to
Lngram's alleged ,ta¡iff overcharges .on the same

contract, ,a¡d the MSD hired special counsel;,Aram
A. Hartunian, in January 1976, to secure an

adjustment on the tariff charged by Ingram, The
MSD, represented by Harnrnian, filed.suit in March
1976 n the United States District Court for the
Northern District of Illinois (Metropolitan Sanitary
District of Greater.Chicago v..lngram Corp. et al.,
No. 76 C. 1009). The gist of this acrion was that
Ingram overcharged the ,MSD, breaching the
conract.
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noted that he never requested authorization for'the
suit in part.because the chief adminisuative off¡cer
and chairman of the judiciary commirtee of the MSD
were under indictment.

Harrunian, on Ma¡ch l, 1971 , filed a motion to
quash deposition subpoenas directed to the MSD's
attorney by O',Keeffe and lngram. The,deposition
was :ordered to be taken; .however;, and two days
after it was taken; Harn¡nian resigned as the MSD's
special counsêI, citing adverse media publicity, A
new firm, Jerome H. Torshen, Ltd., was engaged
one week later.

For the next:several months, problems of discovery
occupied the panies. After the Ingram individuals,
one MSD trustee, and others not relevant here, were
convicted in the Federal criminal case in November
1977, the MSD amended its Federal-court complaint
to include a, count based on Ingram's alleged
Purchasing Act violations. A separate suit in the
same cause of action was filed by the MSD in circuit
court (Metropolitan ,Sanitary Disuict of 'Greater

Chicago v. Ingram Corp; et al., No. 77 L24930).

On January 3, 1978, the MSD moved to appear as

amicus curiae in the'O'Keeffe suit, for the purpose
of suggesting OtKeeffe's lack of standing. This
motion was denied. On January 20, 1978, the
MSD's motion to intervene *466 in the O'Keeffe
suit pursuant to section 26. I of the Civil Practice Act
(Ill.Rev.Stat.1975, ch. 110, par.26:l) was granted.

*+863 ***538,In February 1978 the Federal district
coun,denied O'Keeffe's petition to intervene under
Federal Rule 24 (Fed.R;Civ.P. 24), The court
found that,the MSD's suit was béing "vigorously
prosecufed. " This ruling was affirmed from the
bench by the Seventh Circuir Court of Appeals.

In March 1978 O'Keeffe amended his complaint,
setting forth, reasons why he could maintain his
action despite his failure to demand that the MSD
sue Ingram. On.May 12, 1978, the trial court, after
an extensive hearing on the issue of O'Keeffe's
standing, ruled that a demand upon the,MSD to sue
would have been useless, and held that O'Keeffe had
standing. The MSD unsuccessfully sought review of
this ruling in the appellate court and in this court.

On May 17, 1978, the MSD filed a morion for
summary judgment in Federal court on the
hrrchasing Act count of its complaint. In October
1978 OtKeeffe also moved for summary judgment in

The grand jufy; in that same month, returned a

39-count, 66'page indictment against, variously, the
president and the chairman of the boa¡d of lngram
Corporation, E. Bronson Ingram and Frederic B.
lngram, respectively, MSD trustees Valentine J.
Janicki . and Chester P. Majewski, the general

superintendent of the MSD, Ban T. Lynam, and
other individuals, the names and positions of whom
are irrelevant.. If convictions were had, on the
indictrnents, a violation of section ll.l8 would have
been established.

Ingram had originally assigned the contract to an

Illinois Ingram subsidiary corporation, The
assertion of Federal jurisdiction, accordingly, was
problematic, and O'Keeffe nonsuited the ,Federal

case on August 3, 1976. Repeated difficulties in
obtaining jurisdiction over the Ingram individual
defendants and obtaining discove¡y against them
occupied OlKeeffe for the rest of the year.

O'Keeffe and the MSD had an arrangement
whereby O'Keeffe would keep the MSD apprised of
the status of his suit. One such letter was sent to the
MSD on March 5, 1976. On January 17, 1977,
however, the MSD, in responding *465 to another
O'Keeffe letter, advised him that it regarded "the
O'Keeffe suit as being neither authorized by us nor
necessary at this time. The (MSD) has this siruation
under review and will, at the,appropriate time,
enforce any rights which we may have under, (the

hrrchasing Act) * r' *.' The letter continued,
however, stating that the MSD inænded "to be

cooperative in responding to any request by you
(O'Keeffe) for assistance. We hope that you will
keep us informed of the status of the case. * * * n

O'Keeffe's ssrrnssl argued in a responsive letter that
the MSD's position was inconsistent with his
position, for the MSD's actions in Federal court
were predicated on the validity of the contract, and
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the circuit coun. In March 1979 O'Keeffe was
given leave to withdraw this motion and the case was
set for trial in May. On April 4, lg7g, however,
O'Keeffe petitioned the court to approve a
settlement. In pertinent pan rhis verified petition
stated:

"That during the pendency of this litigation and at
the suggestion of this Honorable Court, the parties
hereto engaged in negotiations for the purpose of
determrning whether a common ground existed
upon which a settlemenr of all disputes between
MSD and Ingram relating to MSD's sludge
removal program could be resolved. That
pursuant to said negotiations, on March 30, lg1g,
an agreement was reached to senle this and all
other litigation berween the MSD and Ingram,
subject to the approval of this Court, on the terms
and conditions as stated in the form of Settlement
Agreement attached hereto whereby:
(a) Ingram will pay to MSD rhe sum of *467
$8,250,000. In addition, Ingram will relinquish
any claims which it might have to recover any sum
of money from MSD, said claims being in the
approximate ¿rmount of $3,500,000.
(b) MSD has agreed to pay your petirioner's
attorneys' fees and expenses out of the funds
recovered in such sr¡m as awarded by this Court
upon a petition to be filed by petitioner's counsel
and after hearing in open coun. MSD reserves the
right to contest said petition at said hearing, but
both your Petitioner and MSD have agreed to
waive their respective rights of appeal from any
order entered pursuant to said fee petition. MSD
has further agreed not to contest petitioner's
standing. Petitioner has agreed with MSD that
MSD's net cash recovery after the payment of
Petitioner's attorneys' fees and expenses shall not
be less than $7,250,000.
(c) All parties agree that upon the approval of this
petition, they will execute a Release in the form
attached hereto.
The foregoing settlement proposal has been duly
considered by Ingram, MSD,s Boa¡d of
Commissioners and your Petitioner, all of whom
have accepted said proposal, subject to this
Courtls approval. "
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prejudice. Ingram delivered a cashier's check for
$8,250,000 to the MSD. On April 9, 1979, the
circuit court dismissed O'Keeffe's cause of action
against defendants with prejudice. On April lg,
1979, the rrial coun, after an evidentiary hearing,
awarded $960,000 in fees and $16,842.30 in costs to
be paid by the MSD. On April 19, 1979, the MSD
approved this fee awa¡d and directed that it be paid.

Harrunian subsequently informed the MSD that he
was disturbed by the fee award and stared his
intention to appeal *4ó8 the award in the absence of
such action by the MSD, The MSD refused to
appeal and **864 r.**539 Harrunian filed his
derivative notice of appeal on May 17, 1979. The
MSD has refr¡sed to issue a check for the fees until
this maner is resolved on appeal. There was some
confusion ¿rmong the panies, originally, regarding
the scope of the purported appeal, but it is now clear
that Harn¡nian is challenging only the fee award, and
that part of the settlement agreement related to it.
For that reason, Ingram has moved that it be
dismissed from rhe action. Ingram has also filed a
brief on the merits.

(1) Taxpayer Harnrnian initially argues rhat the
award of attorney fees to O'Keeffe's counsel was
unauthorized because O'Keeffe had no standing to
sue. Taxpayer O'Keeffe argues that taxpayer
Harn¡nian has no standing to appeal. trVe consider
first the status of taxpayer O'Keeffe.

Section 11.22 of the purchasing Act
(Ill.Rev.Stat.1971, ch. 42, pat. 331.22) aurhorizes
taxpayer suits: "Public funds which have been
expended '* *' * (in violation of the Act), may be
recovered in the name of the sanitary district in any
court of competent jurisdiction. " This provision
allows citizen access to judiciaì forums to enforce
causes of action when public-official fiduciaries
neglect or refuse to do so. No other remedy is as
"direct, speedy and efficacious.' Colton v. Hanchett
(1852), 13 nl. 615, quoted in Droste v. Kerner
(1966), 34 rn.2d 495, s06, 2t7 N.E.2d 73
(Schaefer, J., dissenting); see also people v. Holten
(1919), 287 11r.225, 122 N.E. 540; City of Chicago
ex rel. Cohen v. Keane (1976), & lll.Zd SSg, z
Ill.Dec. 285, 357 N.E.2d 4SZ; see generally
Comment, Taxpayers' Suits: A Survey and
Summary, 69 Yale L.J. 895 (1960); l8 Mceuillan,
Municipal Corporations secs. 52.01 through 52.52
(3d ed. 1977); 74 Am.Jur.2d Taxpayers' Acrions
(1974).

The circuit couÍ approved the settlement and
established a schedule for rhe filing and a hearing on
the fee petition. Jurisdiction was retained to hx the
amount of anorney fees, but subject to that, the
cause was disnlssed with prejudice. On April 5 and
6, 1979, the Federal district court c¿ìse and the
MSD's circuit court action were dismissed with
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(2) The crux of Hartunian's argument, however, is

that O'Keeffe neither asked the MSD to sue Ingram
nor demonstrated that such a request would have

been futile. (A *469 secondary argument that

O'Keeffe did not, as required, join the MSD as a

party'defendant we need not address, because the

MSD did ultimateiy intervene and become a parg.)
This requirement is a precondition of taxpayer
actions. (People ex rel. City of ' Chicago v.

Schreiber (1944), 322lll:App. 452, 483,54 N.E;2d
862; see' 74 Am.Jur.2d Taxpayeri' Actions sec. 3l
(1974).) Harnnian has cited cases in which
corporation motions to dismiss shareholder
derivative actions were granted 'for faiiure to
demonstrate, in the complaint,''that a majoriry of
corporate directors would fail to enforce the

corporate cause of action, if called upon. (See, e.

g., Brooks v. American Export Industries; lnc.
(S'D.N.Y:1975), 68 F,R.'D. 506; Abrams v.
Mayflower Investors, Inc. (N.D.Ill.l974),' 62

F.R.D. 361; see Annot., 99 A.L.R.3d 1034 (1980).)
. The analogy is urged because only two of the nine

, MSD trustees were indicted.
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MSD was willing to sue Ingram, that willingaess
should have been promptly brough¡ to the attention
of the trial court.

The wo years prior to the conclusion of the
criminal case were not wasted years. Motions,
pleadings, and discovery, howevei time-consuming,
are integral parts of litigation. O'Keeffe cannot be
faulted on account of, in Harnrnianis words,
procedural squabbles occurring during this time, for
many'of those squabbles were initiated by Ingram,
obviously interested in fully litigating a lawsuit with
a potential liability of many millions of dollars.
Some of the squabbles, moreover, were initiated by
the MSD, for reasons not fully or adequately
explained. We therefore defer to the t¡ial court's
determination that keeping O'Keeffe in the çase
helped assure that the public interest in the case was
fully represented. We also wonder, as did the trial
court, what the obstacle was to the MSD and
O'Keeffe jointly litigating the case against Ingram,
once the MSD decided that it, too, was interested in
pursuing Ingram for the alleged Purchasing Act
violations.

(4) A necessary predicate to the trial court's
conclusion, which we have now approved, that
O'Keeffe had standing, was that there were grounds

to believe that the MSD was inadequately protecting
the public interest. It is puzzling, therefore, that
O'Keeffe suggests, as one reason for dismissing
Harnnian's appeat, that the MSD validly bound all
tÐ(payers by its agreement, in advance of the
deterinination, not to appeal the fee award.
Nevertheless, it is true that courts favor
settlements. Agreements and consent decrees
generally are enforced according to their terms. A
long-standing exception has existed, however, for
agreements f471 which are contrary to public
policy. Massell v. Daley (1949),404 ru. 479, 89

N.E.2d 361.

Several sources ofpublic policy persuade us that the
agreement to forgo an appeal should not be enforced
here. First, tbÊ plotecúotrs afforded in ¡wo similar
areas of t6e1hç, class ectiors and sha¡e.boldá'l
derivative actioDs, were absent in tbr! prqcçÊdin& -

Second; the tarpayers , urere Dot adeq¡rate¡y
represented at the fee-deærni¡ation proceediqg.
Third, +hiq court hss I Policy of reñsing to e¡force
the têros: of seftlement agreements which
disadvanøge unincludd parties.

Although class actions represent the aggregation of

(3) We hnd those cases inapplicable, for the MSD
..here; knowing of the O'Keeffe suit, did not seek to

intervene and dismiss his action for more than two
years, and, meanwhile, had requestèd O'Keeffe to
periodically apprise them of the suit's status. The
private letter to O'Keeffe in January 1977 advising
him that his suit was "unauthorized" cannot, for
obvious reasons, substitute for appropriate action in
court. When the'MSD hnally filed a motion to
intervene and dismiss OlKeeffe, the trial court
appropriately held a 'hearing (cf. DePinto v.
Provident Security Life Insurance Co. (9th Cir.
1963),'323 F.2d 826, cert. denied (1964) 376 U.S.
950, U S.Ct. 965, 1l L.Ed,2d '969) and

appropriately decided on the basis of the whole
record not to eliminate the'taxpayer from the suit.
Green v. Jones (1924), 164 Ark. ll8, 124, 261

S.W. 43, 45. Cf. Palmer v. Morris (5th Cir. 1965),

341 F.2d 577 (per curiam ).

Harn¡nian argues that the MSD "prudently" decided

to await,the outcome of the Federal criminal cæe

before suing Ingram. The short answer is that this
argument *470 admits that an original demand upon
the MSD to,sue would have:been futile. Neither
section 1I.22 of the Act nor prior case law required
O'Keeffe to wait uffil the conclusion of the criminal
case to ascertain whether the MSD would follow
through in accordance with its belated and
ambiguous i*865 r**540 private assurances. If the
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privaæ causes of action (in contrast to a derivative
suit), the representetive character of the suit and the
fiduciary nature of the relationship between the class
representative and absent parties who will be bound
by the outcorne provide a clear ¡n¡lsgy to taxpayer
actions. Settlements in Federal and Sate courts
generally are preceded by notice to the class of the
settlementrs terms. (Fed.R.Civ.p. 23;
Ill.Rev.Stat.l9Tl, ch. ll0, par. 52.7.) Those opting
in to a settlement agreement are permined to appeal
on the question of its adequacy whether or not they
have signed waiver forms giving up that right as a
condition to opting in. (Peuway v. American Cast
Iron Pipe Co. (5th Cir. 1978), 576 F.2d 1157, cert.
denied (1979), 439 U.S. 1115, 99 S.Ct. 1020, 59
L.Ed.zd74; see also Ace Heating & plumbing Co.,
Inc. v. Crane Co. (3d Cir. t97t), 453 F.2d 30.)
Some Federal courts have appointed guardians ad
litem to protect the interests of absent class members
at a fee-determination proceeding. (Haas v.
Pittsburgh National Bank (W.D.pa.1977), 77
F.R.D. 382, and case rherein cired.) Ir has been held
that courts should insist on the settlement of the
damage aspect of the case prior to any attorney fees
determination. Prandini v. National Tea Co. (3d
Cir. t977), 557 F.2d 1015.

Pr;e 49

Summary, 69 Yale L.J, 895 (1960) (noting also the
analogy's rmperfections).

Sha¡eholder derivative suits are litigated frequently
in Federal court, and several principles ipplied
there are worthy of note. Notice of proposed
settlements is sent to all shareholders.
(Fed.R.Civ.P.23.l; compare C. W. Murdock, The
Illinois Business Corporation Acr Annotated sec.
45(a) (3d ed. 1975).) Objecors, snrnmoned by rhe
trial court's notice to state their case, are allowed
reasonable drscovery (Girsh v. Jepson (3 Cir.,
lní), 521 F.?¡ 153, 15G57) a¡d arc allowed m
costest the reasonableness of the settlement on
appeal (In re Pinsburgh & Lake Erie R. R. Co.
Securities & Antirrusr Litigation (3d Cir. 1976),543
F.2d 1058). These provisions arc a clear outgrowth
of the fears pronprcd by the uncertain positions of
settlingr4T3 parties in a derivarive suir regarding
attorney fees. Mclaughlin, Capacity of plaintiff-
Stockholder to Terminate a Stockholder's Suit, 46
Yale L.J. 421 (1936); C. W. Mu¡dock, The lllinois
Business Corporarion Act Annotated sec. 45(a) (3d
ed. 1975).

Çsnfliçting loyalties were present in the i¡stant
case. O'Keeffe was allowed to sue because the
MSD inadequately represented the inrerests of the
taxpayers. No change in the MSD occurred between
the time its motion to dismiss O'Keeffe was denied
and the time of the settlement ro persuade us that we
should defer ro the MSD's judgment on behalf of the
taxpayers, regarding the decision nor to appeal the
attorney fees awa¡d. O'Keeffe's counsel, perhaps
more significantly, could not validly represent the
taxpayers regarding his own fee. See Barliant v.
Follett Corp. ( I 978), 7 4 ilt.Zd 226, 23 lll.Dec. 522,
384 N.E.2d 316.

Public policy is traditionally found primarily in the
Constitution and statutes and only secondarily in case
law. Nevertheless, in popovich v. Ram pipe &
Supply Co. (1980), 82lil.Zd 203, 45 lll.Dec. 167,
412 N.E.2d 518, this court declined to enforce a
settlement agreement according to its terms where
such enforcement would have violated the long-
standing policy against double recoveries. The
prohibition against double recovery is one found in
our case law. The companion case, palmer v. Avco
Distributing Corp. (1980) , 82IJd..2d Zll, 45 lll.Dec.
377, 412 N.E.2d 959, noreq in addition, the
problem with settlemed agreements that prejudice
unincluded parties.

The analogy between shareholder and taxpayer
derivative *472 suits, though imperfect, was
recognized as early as l87l in this State and has
been maintained since then. (Sherlock v. Village of
Wi¡netka (1871), 59 ltt. 389, 398; City of Chicago
ex rel. Cohen v. Keane (1976),64 llt.2d 559,56g,2
Ill.Dec. 285, 357 N.E.2d 452.) The acrions are
simila¡ in that they each are based upon a
combination of two causes of action: one against the
directors or public officials for failing to sue and the
other based upon the cause of action belonging to the
corporation *'1866 {.**541. or governmental body.
Recovery runs in favor of the corporation or
governmental entity, which is why they are
necessary parUes to these suits. The zuing taxpayer
or shareholder represents absent members of his
class, who are bormd by finat judgnrent or decree.
A fiduciary duty is owed by the representarive to
these absent parties. See Ross v. Bernhard (1970),
396 U.S. 531, 90 S.Ct. 733, 24L.Ed.Zd729; Cohen
v. Beneficial Industrial Loan Corp. (1949), 337 U.S.
541, 549, 69 S.Cr. t2Tt, t227,93 L.Ed. 1528,
1538; Clayton v. Mimms &. Co. (1979), 6g
Ill.App.3d 1.r',3, 25 IIl.Dec. l8l, 386 N.E.2d 452;
Prunfy, The Shareholders' Derivative Suit: Notes on
Its Derivation, 32 N.y.U.L.Rev. 9g0 (t957);
Comment, Taxpayers' Suits: A Survey and
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44A, 389 N,E.2d 252; Reinken v. *475 Reinkeq
(1933), 351 lll. 409, lM N.E. 6391 compare County
of Cook v. Malysa (1968), 39 Ill.2d 376, '235

N.E.2d 598, see generally, Monon Grove Park
District,v. Ameiican National Bank & Trust Co.
(1980), 78 lll.2d 353, 359, 35 Ill.Dec. 767, 399
N.E.2d 1295.

Ingram and O'Keeffe contend, however, that

Harn¡nian's failure to seek such intervention leaves

the record barren as to the merits of his petition.' Of
course, had Harn¡nian been denied leave to
intervene, we would be considering exactly the same

issue on this appeal,: for in that case, as in this one,

the adequacy of the representation afforded the

taxpâyers and the validity of the agreement would
have been the points in dispute. Ill.Rev.Sut.1977,
ch. ll0, par. 26.1(lXb).

Haitunian's motive in entering this suit is irrelevant.
(Turkovich v. Board of Trustees (1957), 1l lll.2d
460, 464, 143 N.E.2d 229; 74 Am.Jur.2d
Taxpayers' Actions sec. 32 (1974).) There is no

conflict of interest, as contended, for his actions can

only benefit the MSD. No one else has indicated an

intention to appeal on its behalf and in behalf of the

inadequately represented taxpayers.

In a related argument, it is said that Ham¡nian's
failure to seek intervention at trial has resulted in an

undeveloped record with respect to arguments about

the hours O'Keeffe's counsel charged on particular
days, 'Ingram concludes that Harfunian's brief
represents undocumented charges of an appellate

brief writer. ln the sense just related, this is true.
But that conclusion is equally applicable to other
briefs frled in this court by parties firlly represented

in the trial court. We can deal with this problem
here inithe same way we always have dealt with it:
by refusing to consider arguments on appeal to
which evidence could have been presented in the

trial court had the issues been raised there. Hux v.
Raben (l%7), 38 lll.2d 223,230 N.E.2d 831.

The appellate court held, however, that Harrunian,
as a nonparty lacked standing to appeál because he

was only "indirectly aggrieved in some indefinite
manner in *476 common with raxpayers generally."
(85 lll.App,3d 859, 866, 4l lll.Dec. 129, 407

N.E.2d 627.) This holding, resting upon the nature

of the taxpayers' interest in the controversy,
contravenes our holding in Paepck'e v. Public
Building Com. (1970), 46 lll.2d 330, 263 N.E.2d
11, adopting, on the st¿nding issue, the dissent filed

Here,' the advance agreement not'to appeal the

attorney fees awa¡d was made by panies

inadequately representiig absent taxpayers. It was

intended, nevertheless, for the tÐ(payers to have

been bound by the judgment entered. They had no

advance notice of what the settlement entailed or
how they could register a protest. (lt is not clear

that, and we do not decide whether,'Ha¡nrnian could

have intervened after the entry of the decree (see

Lenhan v. Miller (1940), 375 lll. 346, 3l N.E.2d
781; Annot., 69 *474.A;L.R.Zd 562 (1960);) There

is no justifiable reliance on O'Keeffe's part, upon

the agreement not 'to .appeal his 'fee, for his

conclusion that,the settlement's damage ftgure was

reasonable and that the litigation should cease could

not depend upon the amount of his fee.

In the Pettway,,class action case (Pettway v.

American Cast lron Pipe,Co, (5th Cir. 1978), 576

F.2d ll57, cert. denied:(1979), 439 U.S. 1115, 99

S.Ct. 1020, 59 L.H.zd 74) previously cited, the

court held that "(r)equiring claimants,to opt into a
back pay subclass before'they have an opporrunity to
seek appellate review of ' the settlement' '**867
***542 would be inconsistent with the design of
Rule 23(e), which bounds the courtrs discretion in
approving proposed settlements. Subclass members
have an interest in'ensuring that:,a"settlement is

reviewed by the'district court in conformity with
settled.,legal standards, and we will not allow
subversion of the,protections afforded by Rule 23(e)
by requiring claimants to opt-out of a settlement in
order to obtain appellate ,review. " (576 F.2d' 115'7 ,

1182.) The instant.agreement not to appeal affects
taxpayers in the same way, for to gain the benefits of
a settlement, they were required to,give up their
interest in having the awa¡d of attorney fees deêided

"in conformity with settled legal standards." As the

court in Pettway would not permit the subversion of
Rule 23(e), we will not allow the subversion of our
prior cases in which the appropriate standards for
fee awards were articulated.

For the foregoing reasons, we decline'to enforce the

agreement not to appeal.

(5) O'Keeffe argues that the MSD through
Harrunian, is estopped from challenging the fee

award under the senlement because it has accepted
payment from Ingram. The fee award is severable,

however, and O'Keeffe's counsel have not been
prejudiced, for reasons we have just explained. This
principle, therefore, is inapplicable. Layfer v.
Tucker (1979), 7l lll.App.3d 333,337,27 lll.Dec.
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in Droste v. Kerner (1966), 34 l1J-zd 495, 217
N.E.2d 73. In that dissent it was stated thar a
taxpayer's inrerest in the lirigation was grounded
"upon his status as a taxpayer, and it is his equitable
interest as a raxpayer, in the public properry which is
being illegally disposed of that determines his
stânding ro maintain rhe action." (34 Ill.zd 495,
511, 217 N.E.2d 73 (Schaefer, J., dissenting).) In
this case, the taxpayers have an equitabie interest in
r¡{'868 ***543 the monetary recovery from Ingram,
which was diminished by the award of attorney fees
to counsel.

(6) Our decision in White Brass Castings Co. v.
Union Meul Manufacruring Co. (1907), 232 lll.
165, 83 N.E. 540, and the appellant courr's decision
in Chicago & South Side Rapid Transir R. R. Co. v.
Northern Trusr Co. (1900), 90 lll.App. 460, aff'd on
other grounds OnÐ, 195 Ill. ZgB,63 N.E. 136, a¡e
also urged as reasons for denying Harn¡nian
derivative appellate smnding. These cases,
involving the denial of such standing to corporare
sha¡eholders, rest upon the failure of the
sha¡eholders to establish that thei¡ corporation's
decision to forgo an appeal was wrongñil. The dual
nature of the derivative action was previously
referred to. In shareholder derivative acüons there
must be a wrongful refusal of the shareholder's
demand ro take action. (Compare Dodge v.
Woolsey (1855),59 U.S. (18 How.) 331, t5L.Ed.
401, and Hill v. Wallace (1922),259 U.S. 44, 42
S.Ct. 453, 66 L.Ed. 822, with Hawes v. Oakland
(1882), 104 U.S. 450, 26 L.Ed. 827, and In re
Cutting (1877),94 U.S. t4, 24 L.Ed,. 49. See the
opinion of the court and the concurring opinion in
Ashwander v. Tennessee Valley Authority (1936),
297 U.S. 288, 56 S.Cr. 46ó, 80 L.Ed. 683.)
(Compare Maldonado v. Flynn (Del.Ch.l9g0), 413
*477 A.zd l25t (the shareholder was nor precluded
from suing corporate directors for bieach of
fiduciary duty despite an independent,
"disinterested" committee of directors' business
judgment that such a suit was not in the best interests
of the corporation) with Maldonado v. Flynn
(S.D.N.Y.1980), 485 F.Supp. 274 (applying
Delawa¡e law, reaching an opposite conclusioó.) As
this is written, both Maldonado cÍìses are now on
appeal. (Maldonado v. Flynn (Del.Ch.l9g0), 417
A.2d 378 (res judicata issue); see also Burks v.
Lasker (1979), 441 U.S. 47t, 99 S.Cr. 1831, 60
L.Ed.2d 404.) Thus the decisions cited by lngram
and.O-'Keeffe are inapposite because the record fully
establishes here that neitler the MSD nor O'Keeffe
was adequately taking into account the interests of

In ln re Estate of Tomlinson (1976), 65 lll.zd 3gZ,
3 lll.Dec. 6W, 359 N.E.2d 109, a will was ad.mined
to probate in the circuit court of peoria Counry. The
appellate court reversed the circuit coun, hnding no
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the taxpayers on the attorney fees issue. (See Henry
v, Jeanes (1890), 47 Ohio Sr. il6, 24 N.E, 1077
(Per curiam).) Accordingly, we do not have to reach
the question whether, due to the imperfecdons in the
derivative shareholder/derivative taxpayer analogy
(see Comment, Taxpayers' Suits: A Survey and
Summary, 69 Yale L.J. 895, 903 (1960)), t"*i"y.r,
must establish a wrongful refusal to appeal because
the refusal here was presumptively wrongful.

It has been argued that nonparties should be granted
appeliate srânding in those few cases in which the
public interest is adversely affected. Judicial review
would thereby be permitted in siruations where it is
needed. Significantly, it has been contended that
allowing such appeals would help prevent "public
interest strike suit(s)." Ir has been urged that such
appeals be granted even in the absence of trial coun
intervention, because intervention may have been
neglected because it was thought that the public
interest was already protecred. Ron¡nda, The public
Interest Appellant: Limiurions on rhe Right of
Competent Parties to Settle Litigation Out of Court,
66 Nw.U.L.Rev, 199 (1971).

*478 Research reveals that this court h¡s on several
occasions, where equitable, grailed derivative
appellate standing tro non-triskourt parties. In lago
v. Iago (1897), t68 IU. 339, ß lll.Dec. 30, the wife
of an insane husband instituted an action for divorce
and the triâl courr appointed a guardian ad litem for
defendant. A judgment in favor of the wife was
rendered, and the guardian ad litem took no further
action. A writ of error wæ sued out by the
husband's next friend, a nonpany in the trial coun.
This court stated:

"The power possessed by courts of equity to
provide that such defense shall be made is nor
exhausted by the appointment of a conservator ad
litem or next friend to defend in the trial court, but
may be exercised in courts of review, and further
defense of the action for divorce prosecuted by
any remedy provided by law whereby reversal of a
decree of the trial court may be obtained. * * *.
'r*869 ***544 It is not essential the same person
who represented the insane party as guardian ad
litem in the circuit coun should appear as next
friend in a writ of error." 168 n. n9,34243, 4g
Ill.Dec. 30.
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fact not required in lago, supports *480 granting
Harn¡nian derivative appellate standing.
Accordingly, this case is within.'the nalfow hgfding
of thg Indiana Supreme. Courl that taxpayers may
"sometimes take up and carry fonvard a, pending
litigation which the,officers wrongfully abandon * *
*." (Pipe Creek School Township v. Wagler (1924),
194 Ind. 496, 498, 143 N.E. 514.) Harilnian,
therefore, has derivative appellate standing.

We turn then to the remaining issue whethe¡ the

attorney fees were excessive. The settlement
petition included a schedule ,of services for A.
Denison Weaver, OlKeeffels counsel, and listed
expenses. On April l7 , lg7g,Iileaver introduced in
evidence his original diary enuies for the years 1975

to 1977. ,Witnesses for Weaver testifìed that an

hourly rate of $125 was justified due to the nature of
the case. Attorney Torshen, for the MSD; called
witnesses who testified that rates .customadly

charged to the public bodies like the. MSD
approxirnated $75 per hour. (The MSD paid
Harn¡nian $100 per hour and Torshen $85 per hour;
a lesser rate was charged for work of their
associates.) The witnesses recognized that a higher
rate was charged by privately retained attorneys in
cases like this one.

**870 *'¡*545 The court ordered the hearing
continued for one day to allow the MSD time to
examine Weaver's time records. The next day, in a

morning session, the court and counsel reviewed
purported discrepancies pointed out by the MSD.
The MSD had not been able to review all.of tho
records, but did not object to the trial court
rendering its decision in the afternoon,

In the afternoon session, the court found that the
issues involved "substa¡tial questions.of law and
fact with numerous complex legal issues," that the
attorney fees "were entfuely contingent on success

until the case w¿ts settled," ¿t¿¡ ltthe litigation by the
tareayer was vigorously contested by the Ingram
Group and (the MSD),' *481 that the MSD
"benefitted substantially by the suit," and fhat 'fMr.
Weaver and Mr. Cullen (OtKeeffe's cocounsel)
were very well qualihed to prosecute this litigation
and did so in an outstanding manner." The trial
court, however, disallowed 42112 hours from
Weaver's petition and 3l hou¡s from Cullen's
petilion. (Cullen's petition had been submitted on
April 17.) Weaver had earlier agreed to strike
another 40 hours from his petition, as it was time
spent collecting his time records. Nor was 250

evidence that the decedent intended to grant the

remainder of her estate to the American Cancer
Society. .The Attorney General had received no

notice of the proceedings and was not a party in the

trial or appellate courts. This court permitted him to
appeal nevertheless:- iHe has the authority to protect a charitable trust

either defensively, where an attack is made on its
validiry, or by an action as plaintiff, by securing
the construction of the trust insnrment. ln a suit
by others where the validity'or the enforcement of
*479 a charitable trust may come into question,

the Anorney Ge¡eral should be made a party
defendant. (Citations.)
x * * If an outright gift of propeny to a charitable
corporation without restrictions on its use or
disposition is involved, the corporation is under a
duty to apply the property to one or more of the

charitable purposes for which it was organized,
This duty is ordinarily enforceable by the Attorney
General. (Citations.) The Charitable Trust Act
(lll.Rev.Stat.1973, ch. 14, par. 5l et seq.) vests in
the Attorney General authority to enforce and

supervise charitable trusts, For these reasons we
hold that the Attorney General is a proper party to

this appeal." (65 lll.2d 382, 387-88, 3 lll.Dec.
699,359 N.E.2d r09.)

See also People ex rel. Pollastrini v. Whealan
(1933), 353 lll. 500, 187 N.E. 491; Layfer v.
Tucker (1979), 71 lll.App.3d 333, 337, 27 lll.Dec.
440,389 N.E.2d 252.

In Tomlinson it was demonstrated that the Attorney
General, the guardian of the public interest, had an

array of powers normally exercisable in trial court.
He should have been, but was not, made a party
defendant, yet this court did not confine his abiliry to
represent the public interest to actions available in
courts of original jurisdiction. The interest in
judicial economy supports that decision.

Here the taxpayers must guard their own equitable
interest in the disposition of the monetary recovery
from Ingram, and as:private attorneys general are
permined to intervene where their interests require
additional representation (Dowsett v. City of Moline
(1956), 8 lll.2d 560, 566, 134 N.E.2d 793). Here,
as in Ton¡linson, those able to protect the public
interest received no effective notice of the
proceeding. The judicial-economy interest, present

in Tornlinson, 'also supports resolving the anorney
fee issue on appeal in the instant case. And, as we
have noted, the inadequate taxpayer representation, a
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hours of law clerk trme included. The trial coun
had spot-checked the records for accuracy, It was
found, therefore, that Weaver had spent 3,600 hours
and that Cullen had spent 60 hours on this litigation.
The court compared these hours to the 1,262 hours
spent on the case for the MSD by Harn¡nian and his
associates and 3,056 hours of time spent by Torshen,
his associares, and his law clerk son this litigation.
The total billings of Harn¡nian and Toishen,
amounting to $273,413.75, were also used as a
benchmark. The court expressed its belief that
Weaver had spent more than 3,600 hours on this
litigation, although no documenrarion was available,
and noted that "l have personal knowledge of the
hours that were spent before me because I have
spent at least 100 days of my coun time and office
time on this case in the last year and a half. "

In sening an hourly rare, rhe coun explicitly found
that since Weaver and Cullen were not retained by
the MSD, they should be paid at the "going rate" for
counsel privately retained for complex civil
litigation. The courr found $125 per hour for
Weaver and $100 per hour for Cullen reasonable
under that standard.

The courr held that the principles enunciated in
Fiorito v. Jones (1978), 72 llJ.Zd 73, tg lll.Dec,
383, 377 N.E.2d 1019, applied and, therefore,
multiplied this hourly rate by two. The court
reasoned that the case was very confingent, asserting
that secion t l.l8 of the purchasing Act
(lll.Rev.Stat.l97l, ch. *452 42, par. :ft.ta¡, if
interpreted literally to result in total forfeiture, was
of doubtful constifutionality. The court noted that a
multiplier of three undoubtedly would have been
applied if the case had been tried.

(7) We agree with the trial courr thar the principles
of Fiorito v. Jones (1978), 72il1.2d73, tg lll.Dec.
383,377 N.E.2d 1019, Leader v. Cullerton (tg:t6),

92. ]ll.zd 483, and Flynn v. Kucha¡ski (tg74), Sg
Ill.2d 61, 319 N.E.2d l, apply here. (Alyeska
Pipeline Service Co. v. Wilderness Sociery (1975),
421 U.S. 240, 2s7, 95 S.Ct. t6t2, iøzt, ca
L.Ed.2d 141, 153; Sprague v. Ticonic National
Bank (1939), 307 U.S. l6t, 59 5.Ct.777,83 L.Ed.
ll84; Trustees of International Improvement Fund
v. Greenough (1832), 105 U.S. (tj Ono.) 527,26
L.Ed. 1157.) On this record we cannor say thar rhe
trial court erred in its determination thai Weaver
spent 3,600 hou¡s and that Cullen spenr 300 hou¡s on
this litigation. (We cannot validly rule on several
challenges to the hours charged on particular days

because evidence could have been produced in the
tria.l coun on these issues.) We do not reach the
issue of whether Weaver and Cullen shoutd be
compensated at a rate comparable to other privately

let ined atorneys because they were hired by
O'Keeffe, because that issue was not argued here.
We note, however, the conceprual diifrculty in
allowing that rate in a derivarive action, in which the
client is a public entity and customarily pays less
than the going rate for privately retained couniel.

**E7l r.¡r*546 (8) We disagree wirh the trial coun,
however, regarding the multiplier of two. This
litigation was complex and bitrerly conrested, and the
fee was contingent to be sure. However, the Federal
prosecution provided the facts necessary to establish
the violation (Fiorito v. Jones (197g), 72lll.Zd 73,
91, lS lll.Dec. 383, 377 N.E.2d l0l9). No case has
been presented, moreover, which would demonsrate
that an action under section ll.l8 of the purchasing
Act (Ill.Rev.Stat.t97l, clt. 42, par. *4g3 33l.tg)
would result in an insubstantial recovery. It is also
signif,rcant, again in contrasr to Saltiel, that the MSD
hled its motion for summary judgment in Federal
court prior to the time O'Keeffe filed his motion in
the circuit court. The filing of that motion cenainly
aided O'Keeffe.

426 N.E.2d 860
(Cite as: E5 trt.2d 458, *481, 426 N.E.2d g60, r*g70, 55 [l.Dec. S3S, r**S4Ð

Page 53

Reversed and remanded, with directions.

SIMON, J., took no part in the consideration or
decision of this case.

END OF DOCUMENT

The problem of excessive attorney fees is at least a
century old. (See Trustees of International
Improvemenr Fund v. Greenough (lgg2), 105 U.S.
527, 26 L.Ed. 1157.) We have now allowed for the
first time derivative appellate standing to a tâxpayer
to challenge an artorney fees award. This holding is
new but not unforeshadowed by prior cases.
Taxpayer suirs significantly supplemenf the public's
remedial arsenal for combatting ofhcial *rongdoing,
and we will not permit excessive fee awãrds to
undermine their value.

Accordingly, we reverse the judgments of the
circuit and appellate courts, eliminate the multiplier,
and remand the cause to the circuit court of 

'Cook

County for entry of the appropriate fee awa¡d,
amounting to $450,000 for Weaver, and $30,000 for
Cullen, plus costs, and to dismiss Ingram from the
cause.
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54 Fair Empl.Prac.Cas. (BNA) 120
(Cite as: 747 F.Supp. i074)
c

United States District Coun,
S.D..Nqw York.

NEW YORK HOTEL AND MOTEL TRADES
COUNCIL, AFL-CIO, et al., Plaintiffs,

v.
HOTEL ASSOCIATION OF NEW YORK CITY,

INC., et al., Defendants.

Nos. 85 Civ. 0216, 85 Civ. 0222,85 Civ.0223,85
Civ. 0225.85 Civ. 023i, 85

Civ. 1020 and 85 Civ,9925.

Oct.4, 1990.

Union brought class actions on behalf of its
members against hotel association and member
hotels, alleging violations of the Equal Pay Act, and
the Civil Rights Act. On petition ro approve
seülement, the District Court, Edelstein, J., held
that settleme[t agreement was fair, adequate and
reasonable, nofwithstanding objection by hotel based
on insufficient notice and attorney conflict of
rnterest.

Petition granted.

West Headnotes

[] Compromise and Settlems¡1ÞJ7
89k57

In approving settlement of an action, court should
determine whether the settlement is fair, reasonable,
and adequate.

[2] Compromise and Seulems¡¡ GÐlQ
89k70

hesumption in favor of settlement exists where
settlement was reached after arms-length
negotiations; proponents ¡'g gsunsel experienced in
similar cases; there has been suffrcient discovery to
s¡¡¿þls ssrrnsel to act intelligently; and the number
of objectants or their relative interest is small..

[3J Compromise and Settlement Þ70
89k70

hesumption in favor of senlement of labor dispute
beÍween union and hotels existed, where settlement
negcitiations were conducted at arms-length, counsel

Page I

for piaintiffs and defendants were experienced labor
lawyers who had represented their respective parties
for years, cases had been litigated , for years with
exrensive discovery, and not one plaintiff in any of
the consolidated class acrions objected to single term
of settlement.

[4] Compromise and Settlems¡¡ Þg)
89k62

Settlement agreemenr in consolidated class actions
brought by union against hotels was fair, adequate
and reasonable, norwithstanding objection of horel
based on insufficient notice and arrorney conflict of
interes-t; hotel should have raised its notice of
otjection earlier and ,any conflict arose after
determination of settlement tetms.
+1074 Solomon & Rosenbaum, Dreschler & Leff,

New York City, David Rorhfeld, Rôberr M,
Schanzer, Stephen Steinbrecher, for defendants :

Seyfarth, Shaw, Fairweather & Geraldson, New
York City, Eric Rosenfeld, Jane B. Stewan, of
counsel, for defendants.

Proskauer, Rose, Goeø & Mendelsohn, New York
City, Bettina Plevan, Bernard Plum, Andrew P.
Marks, of counsel, for defendant Marrion Corp.

Shea & Gould, New York Ciry (Vincent Pina,
Newman & Newell, Washington, D.C. Herbert
Semmel, Winn Newman, of counsel) for plaintiffs.

*1075 EDELSTEIN, Districr Judge:

Defendent Marriott Essex House objects to a

settlement reached by the parties in the above-
captioned consolidated class actions. For reasons to
be discussed, defendant Marriott Essex House's
objections to the settlement are denied in all
respecß. The Coun adopts the settlement with
respect to all the above captioned lawsuits as set out
in the stipulation of settlemenf dared July I l, 1990.

I. Background

On January 9, 1985, plaintiff New York Hotel and
Motel Trades Cowrcil, AFL- CIO (the "union')
brought all the instant consolidated class actions
except 85 Civ. 9f25 on behalf of its members
against defend¡nts Hotel Association of New York
Ci¡y (the "association') and certain membcr.hotels:

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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747 F.Supp. 1074
(Cite as: 747 F.Supp. L074, *1075)

the Dorset Horel, New York Helmsley Horel,
Helmsley Paiace Hotel, Essex House, Hotel or
Marriott's Essex House Hotel (the "Essex House"),
New York Hilton Horel, Helmsley Pa¡k Lane Horel,
Sheraton Centre Horel, Sr. Moritz Hotel, St. Regis
Hotel, Waldorf- Astoria Hotel, and the Helmsley
Wrndsor Hotel (the "hoteis") alleging violations of
the Equal Pay Act, 29 U.S.C. g 206(d). Ptainriffs
filed separate suirs against each lisred horel. The
firms of Solomon & Rosenbaum, Dreschler & I,eff ,
and Seyfanh, Shaw, Fairweather &. Geraldson
represented all of the defendants ("defendants'
counsel").

On December 18, 1985, plaintiffs instiruted the
class action lawsuit 85 Civ. 9925 against the
association and all the hofels alleging violations of
Title VII of the Civil Righrs Acr of 1964, 42 U.S.C.
$ 2000e-5 by vim-re of the greater compensarion paid
housekeeping attendanrs. On September 10, 1986,
this Coun approved the sripularion of class
certification for all the suits. In sum, the suits sought
(l) to equalize the pay rate berween housekeeping
attendants and day or night room and bath
attendants, (2) back pay, (3) a permanenr injunction
enjoining the hotels from requiring room attendants
to clean up to three addirionat rooms per week above
pre-established quotas without compensarion, and (4)
attorney's fees.

After years of litigation, possible settlement of the
instant sui¡s arose in connection with extending the
then-existing industry-wide collective bargaining
agreement between the union and the association on
behalf of its member hotels (the "existing collective
bargaining agreement"). The existing collective
bargaining agreement, entered into on June 29,
1985, was due to expire on June 26, 1990, and the
union soughr an early opening of fhe new contract
negotiations. At a meeting held on September 26,
1989, the association informed the union thar
settlemenr of the instant suits was a condition
precedent to any such conrract negotiations.

After negotiations during the fall and winter of
1989, the parties agreed on an exrension and
modification of the existing collective bargaining
agreement (the "extended collective bargaining
agreement'). The provisions of the extended
collective bargaining agreement were detailed in a
memorandum of understanding between the
association and the union, executed on January 30,
1990 (the 'memorandum of understanding').
Anong its other provisions, the memorandum of

Page 2

understandilg incorporated the terms of sertlement
of the instant actions. These terms are in subsrance
and effect the settlement presented ro this Courr,
which provide (l) thar all employees supervised by
the housekeeping deparrment whose base wage is the
same as the housekeeping attendants shall continue at
that equal base wage rate; (2) that effective Augusr
I, 1990, the base wage rares of night room
attendanrs and bath attendants shall be the same base
wage rate as housekeeping atrendants; (3) tnar
effective August l, 1990, room artendants shall no
longer be assigned to make up extra rooms above
pre- established quotas without being compensated at
specified extra room rates. The settlement does nor
award back pay ro the class; rather, all its tenns are
prospectiye. The parties furrher agreed ro pay their
own atforney's. fees.

On November 12, 1985, Marriott Corporation
("Marriott") sold the Essex House to {1076 Hotel
Nikko of New York, Inc. ("Nikko'), On December
31, 1989, Nikko closed Essex House for renovations
and withdrew from the association. As a result, a
dispute arose berween the union and the association
as to whether Essex House would be covered by the
settlement set out in the memorandum of
understanding.

The gist of this disagreement was that since Essex
House was no longer a member of the association
and would not sign the collective bargaining
agreement, Essex House was not legally bound to
adhere to the prospective terms of the settlement.
Marriott and the associarion argued that Essex House
was covered by the settlement; the union disagreed.

On March 28, 1990, paflies submined this dispute
over the starus of the settlement with respect to
Essex House to arbitration. At the arbiration
hearing held on May 3, 1990, defendants' counsel
represented the association, and Marrion was also
represenfed by separate counsel, Proskauer, Rose,
Goeu & Mendelsohn. The association and
Marrion's positions were both the same. The
a¡bitrator's decision indicates that defendants,
counsel argued that the memorandum of
understanding contemplated settlemenr of a]l of the
litigation, including the actions invoiving Essex
House. On May 10, 1990, rhe a¡bitraror ruled thar
the settlement as set out in the memorandum of
understanding did not cover the Essex House.

The arbitraror reasoned that the senlemenr specified
in the memorandum of understanding provided for
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DEAN L. BLINTROCK, aDircctorof
thc Terra Forud¡tion for thc Arts, and
RONALD CIDIVITZ, a Dircctor of the
Tcna For¡ndation for tho Aß,

Plaintiffs,
vs,

JUDITH TERRA a Dircctor of thc
Tara Found¡tion for lhe Arts, PAUL
HAYES TUCKER" a Director of the
Terra Found¡tion for the Arts, ALAN K-
SIMPSON, a Di¡ector of thc Tc¡ra
Foundation for thc Arß" NAFTALI
MICIIBALI md thcTERRA
FOT.JNDATION FOR TIIE ARTS, M
Illinois Not-For-Profi t Corporatio4

Dcførdânts

TITEPEOPLE OFTIIE STATE OF
ILLINOIS sÅ re¡. JAlvlES E. RYAN,
Attorney Crencral of Illinois,

Plaintiff-Intcrvcnor
v&

JUDITH TERRA, a Dircctor of the
Terr¿ Foundation fur thc A¡ts, PAUL
IIAYES TUCKER a Di¡ccûor of thc
Tcr¡a Foundation for the Arts, ALAÌ.¡ K.
SIMPSON, a Di¡octor of the Tcna
Fomdalion for thc Arts, aud the TERRA
FOI'}¡DATION FOR THE ARTS, AN

Illinois Not-For-P¡ofit Corporation,
Dcfcndants

3'.2 332 t t9C

IN THE CIRCITIT COURT OF COOK COUNTY, ILLINOIS
COIJNTY DEPNRT}IEÌ{T, CHÄNCERY DTVISION

PAC:. 2

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FI LED
sEP2sZm

ã,I'NilIA PUCINSET
CLERI( OF CIRCUIT COURT

No. 00 CII 13t59

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ATTOR¡TEY GE¡IERAL'S COMPLAII{T FOR DECLARATORY JT'DGMEI{T.
INfi'NCTION. BREACq OF FTDUCIARY DUIY. REMOVAI. ACCOUNTING.

REçEI1¡ER ANp APPOINTMENT OF NEìV DTR"ECTORS

D.O.D.
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NOW COMES the PlaintiGlntcrreror, lhe PEOPLB OF TIIB STATE OF ILLINOIS, cx

I9l. JAlyfBS E. RYAI\¡, AtiomcyGcneral offtlinois, æd complairs ofDefendantsJUDffH TERR.A,'

a Dlircctor of thc Tcrra For¡ndation forthe Arts, PAUL IIAÌ|ES TUCKER, a Di¡cctor of the Terra

Foundation for the Arts, Á,LAII K SIMPSON, a Dircctor of the Tcca Fouudation for thc A¡ß, r¡d

thc TERRA FOUNDAION FOR THE ARTS, m lllinois NohFor-hofit Corporation, and states

as follows:

L This causc is brrought fsr aad on bcl¡alfof lhc PEOPLB OF TIIE STATE OF

ILLINOIS by and thmugh thc Attorncy Gcncral ofllinois pursr¡s¡rt to the Cha¡it¡ble Tnst Act (760

ILCS 55/l 9t sg¡. (1997), sad his oourmon law powcr and duty to proûccr tho intcrests of ôc

PEOPLE oF lr l¡qg¡5 in matttrs p€rrâining to cl¡aritablc âesets and ft¡sts.

2. Plaintif[-Intervenor is filing this complaint as aa intervcning perty plaintif!,

having reccivod ¡ Vcrifiod Cornpleint filed hc,rcin by Plaintifb GIDrñ/|TZ ¡¡d BUNTROCtrÇ which

sct forth in ve¡i6ed fæts alleguion that they are directors of TcrraFo¡uldatio,n, ard th¡t thc Tcrra

Foundation has bccn subjcctcd to fiduciæy bæach and abusc by ccrtain of ie di¡Þctors; that the

asssts of Tcrre Foundation have bccn misuscd:, thal thc a¡sets of Tcrra For¡ndation a:e in jcopardy

and de'8eç that ccrldn di¡tctors h¡ve actcd to cs¡¡s€ the ctosing of thc Tcrrc Foundation facilitics

here in [llinoiE

3. Plaintif;ÊIntcrvc¡rc lhe PEOPLE OF STATE OF ILLINOIS, as rhe uttimate

beneñcia¡ies ofall charitable tnr.strs, brings this action to protoct the Terra Foundation For The Arts

(tbc 'Terra Formdation) an lllinois cha¡itable not for proñt corporation loc¡ted et 664 N. Michigan

Avc., Chirego, Illinois.

4. T?re Aroruey Geoeral was given noticc of thc irstmt pmcccdings on

Septcrnbcr 22, 2000, and was senved with a copy of the Plaintiffs' Vcrriñed Complaint and Motion

I

.,
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for Tcrnporary Rcstraining Ordcr on tlrat darc.

5. Dcfcnda¡rtthcTERRAFOt NDATIONFORTIIEARTS,rnlllinoisnor-for-

profit corporation (hereinafter "the FOUI{DATION), was incorporated on Deccrnber 13, I 978, and

was crcated çccifically as an lllinois ch¡ritable Er¡.s u'ith ccrtain obligatiors and commitnenb to

the ultimqtc bcncficia¡ics, the PEOPLE OF THE STATE OF ILLINOIS (Attrchd hcrcro and

incorporatcd hercin by referenc€ as Crroup Exhibit'A- i¡ â copy of the FOUNDATION's originat

Articles of Incorporation ). Said FOITNDATION cunently holds net asssts worth appmximately

$450 millioq and is rqistcrcd ad reports o thc lltinois Attorncy Gcncral "ndcr thc lllinois

Chqiteblc Tn¡st Act.

6. TheFOUNDATION'sspccificcharitableprgposcistop¡lssrvc,pnomotcand

exhibit collections of Amcrican ¡¡t, and ûo oçand tlre artistic horizons of thc public tiuougfi

edr¡cational art programs.

7. In ñ¡rtücrancc of its charitâble purposc and obligations to the PEOPLE OF

THESTATEOF ILLINOIS,thcFOUNDATIONownsandopcratcsthcTcraMussr¡mofA¡rcrica¡r

Art (thc'lcna Mueeum') locucd at 6ó4 N. Michigan Avcnuc, chicago, Illinois.

7. Dcfcndæt JUDIH TERRA is a Dircgtor of thc FOUNDATION, urd is the

widow of Danicl 1c¡r4 one of the founding Trustecs of ttre FOUNDATION, who at all relsvant

timcs, is a rcsident of Washingtcn D.C., and is a mcrnbcr of thc FOUNDATION's Executive

Committcc.

8. Dc'fcndant PALJL HAYES ruCKER ¡s ths Ch¡iman and Prcsidcrrt of thc

FOT'NDÁTION.

9. Defcndaat PAUL I{.A'YTS TUCKER a¡d Dcfcnda¡r ALAN K. SIMPSON

ac cach Dircstors ofthc FOUNÞ. ATION, and rc each membcrs oftbe FoUNDATION's Exec¡rtivc

3

i
!

l

I

.l
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Committcc.

10. Defìardants, by eøving as Dircctors of thc FOIINDATION, havo each

bccorne a trr¡stcc and fiduciary at comm(m law ovcr the charitablc assds hold by the FOUNDATION

a¡r4 as sucb' each owcs a fiduciary duty to the PEOPLE OF TIIE STATE OF ILLINOIS ro dcat

fairly, åithfrrlly and loyally with said ssscts, to devotc thsr¡ to tbc pr,rycr cbaritablc purposes

without waste or sclfdcaling.

11. At all rcler¡ant limes, thcrc was in cxitcncc and cftct s¡ illinois stdutc

governing the holding of charitable essets in thc Statc of lllinois, nancly the Cha¡itable Trust Act,

760 IrcS 55/l E!gg. (1997> (hcrcinafrar the ..Trusr Act').

12- Dcftndanrs JUDTTH TERR.,L pAttl IrAres rucKER, ALAN K.

SIMPSON, a¡rd the FOUNDATION a¡c each a c,b.ritable "tn¡stcc" as that tcrn¡ is defincd in Section

3 of tbe Trust AcÇ which Scction provides:

"sec 3. "Trltstee" maarrs any Frson, indivìùtal, group of tndtviduals, assocratron,
corporation, not-for'profìt corpralion, ætate rqruantative, or olha lqat entity hol¿ingpropøtyþr or solicitedfor any charitablepurposc; ar any chiclop*ztnã ofi"o, ¿¡i"irr,- qefllivedirector or owner of a corporation soliciting oihotdíngpropefulor a charitablepuwose-"

(760 rr-cs 55ß (ree7).)

13. A¡ charitabte EusrcÊs, Dcfendants JITDITH TERRÁ, PAUL HA)æS

TTICKER ALAI'I K- SIMPSON, and the FOUNDATION cach os,e fiduciary dutice to rhe charitablc

r¡¡.¡t bcacficiarics, the pEOpLE OF TIIE STATE OF ILLINOIS.

l4' S€c l5 of thc Tn¡st Act recitee fiduciary dutics aad rcçonsibilities imposcd

upon p€Ìs¡ons collccting ard holding asscts for cha¡itabla puposcs a¡d statps as follows:

'þc' 15' (a) Ctørttable rrusþes are subiect to certain duties olherwke definat in
IIIinoß statuÞ's and case law, which inclde kt ørc not limited îo the
following:

4
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(2)
(3)
(4)
(s)

3'.2 332 tt9C PACE. 6

To awid "selfdaling* and conflics oÍintercsß:
To awid í,asting cluritablc ¿.r.rers,'

To awid inanning perulties,finø, and unneæsary tares;
To adhere and conform the charitable organization þ ìe cluriøblepuryase;
To not nukc non-progam loans, glfs, or advances to any persod scqt as
allowed hy the Cteneral Not For Profrt Corporation Act of I9E6 [805 nCS
105/IU.0l et ¡eq.J;
To utilizc the t rltt in confornìtywith its ptrposesfor th¿ fua interæt of the
ben$ciaries;
To timelyfiIe rqistrution andfinøcial tpr.ts requircd fu this Act; and
To æmply and to cause ilæ charltable organization to cvmplywith this Act
and, if incnrporatd,lhe C¡øeral Not For Prcft Corporation Aa of Ig86
[805 nCS 105/t0l.0l et sq.J.

(r)

(6)

(7)
(8)

(760 ILCS 55/15(a) (leeÐ.)

15. Danicl Tqra, a suoocssful Chicago a¡ea busincssmsn cstablished the

FOLINDATION iü Doccmbcr I 978 rmdø thc lllinois Crq¡c,îal Not For P¡ofit C,orporat¡on AcL Thc

FOUNDATION's fi¡st boa¡d was Dmiel Terr4 his son J¡mæ Terra and Robcrt Sugnrc.

16. From the timc of its inccption the FOUNDATION bås b¡d as ie ccûr¡a¡ md

corc pulposc the establishrnc¡rt of an ãt mr¡ssurn in thc Clicagola¡d a¡r¡a, epccializing in b'ringing

T** 
* a 

î: 
public and the Peo,plc of lhc Stats oflllinois. It w¡s Duiel Terra's intarr and

Purpose !o provide a Muser¡¡¡r in the Chicago ¡rcatbat wor¡td câùibit collcctions ofAmcrican ¿¡t nn¡t

oducatc the public gcncrally on issucs of Aneric¡r¡ rt an{ Daniel Tcrra publicly 6tated that thc

FoUIIDATION was conmitted to building and o,pcrating a world ctass muscum io the Ctricagoland

a¡ta.

17. F¡om its inception the FOUNDATION w¡s substantially ñ¡ndcd by Dariet

Tcrrc who coutibutcd hundrcds of millions of dollan to and for thc Tcrr'¿ Muscr¡m.

. lt. Ac a r€sult of thc foregoiug othcrs bccãne eupportivc of said ch¡¡itablc

p.opose a¡¡d m¡de contributions to thc Tcrra Muscrun and thc FOUNDATION.

19. Danicl Tcrra dicd on Ju¡e 2g, 1 996.

5
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20' Thc FOUNDATION is atr ltlinois not forproñt corporation, whioh r¡¡dcr its

by-lrws is govemcd and controllcd by a board ofdirccùors, each ofwhonr a¡c clceted !o scrve a term

of one ycar, and chosø and elcctcd by the sitting diræørs in offico d thc rime of election. The

board of di¡ectors is rhc ultimate corporaÞ arthority conbolling the FOUNDATION.

2l' From thc time of thc FOT NDATION'o inccption tbrough Danicl Tcrra,s

deathonJure2S,1996,theFollNDATloNhadbccnconbollodbyasmallboüdofdirccrorsofno

more lhan si:r' whose mernbcr¡ ws¡c s¡bsmtiarty ùrflucaccd by Daniol rcrra

22' s'bsoqucrnt to Dmicr rsna's dcarb, thc Bood of Di¡ætors of rhc

FoUNDATIoN gubstantially changed, a¡rd tho FottNDATIoN cunarly has clsvcn di¡ectors

which includcs JUDITH TERR/A,, RONATD GIDwrrz, DEA]{ BItNrRoCIq PAUL }IAYES
TUCKE& ALA¡{ L' sIMPsoN, }'raguet Dalcy, Arlhur À llarünan, Hclc,nc .Ahrweilcr, Jacqucs

Andreani, stcpbanie Marshall arrd Tbcodo¡e stcbbiru. Attechcd h€rsto Ed incorporaúcd hcrein by
rcftre'nce es Exhibit '!' is a cchedule showing thc ¡anes of thc Boa¡d of Dirætors of Terra

Foundaion from 1993 through fhe prcscnl

23' Plsiilifrs GIDWITZ æd BLNTROCK who a¡c cuncût dirccto¡s of the

FOUwDATION, have allogcd ¡nd vcrifiod that ccrtain and esveral di¡ecton ofthe boa¡d ofdirectors
of tbc FOUNDATION, incl'ding Dcfcnda¡rts JUDTTH TERR.q,, PAUL HALEs TUCKER, aod

ALAI'I L' sIMPsoN, hcve æd arc cagaging in astioß ulra vi¡es and against the intc¡e* a¡rd

Purposcs of the FOUNDATION, alleging ssid DiræioÌs are:

e) Ætorrptirrg to c¡¡¡s¿ thc cloaing of thc FouNDATIoN's opcrations in lllinois
contrsry to 63 lmg standing promisc ofits for¡¡der tbar er¡ch would bc a¡r instia¡tioa

for the public here in lllinois.

6
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b)

3'.2 332 1:9C PAC=. I

c)

d)

e)

Attmpting to sain position and scrf rocogrition iu a lvashington DC charitabre

orgaai"¡tion in exchange for the derivcry of thc assas of the FOI'.IDATION, thc

temlination of opcrations in cricago and thc er¡d of a Tcr¡a mus¿um in thc unitcd
States.

Attcmpting ro ca¡sÇ the crosing of the FouNDATIoNs operrtiorx in lllinois
conb'ry to D¡tD Terra's inteations and mggcsting a r¡sc ofit¡ asscts contary to rhc

lusc Dilr Terra intsnded.

Groasly mianæaging Te¡¡a Mr¡scr¡m i¡ a manncr Éât hss rgfl¡lted in thc loss or
tumov€r of armost half ùc mproyces, incruding kcy pcrsons responsibre for Terr¿

MuscuÍt'g day-to{ay o'pcrations rrid cor¡tinucd Eucccss;

caused the primary individu¡rs in chargc of scarity ar Tcr¡a Musc,,- to quit
t6¡l¡ing in e incxpcricacod ¡¡¡d undarctarlild sccr¡rity stefr, which jcopardizes rhe

sccurity of the $100 miuioa of art diçraycd srrd coroctcd et r€,rra M.sa'q
Pcrmittcd a di¡wtor of Tem pg¡ndatioo to cûgage in a conflict of int¡¡cst in
reprcscstfuu Terra Fo*nd^tion at art ar¡ctions whilc, on i¡frnnation and bclief,
rçrcsating the intcrcsts ofprivuo clicnts al thc saus auction;

Expcûdi'g 
'ignificant 

monics on thepurcha¡cs of art wi¡rþu1 6þtnining the input or
ap'pnoval of tho Boa¡d of Director¡ o¡ the coilections cornmittcc chargcd with thc

rcspoosibility o¡'¿vidng tirc Boa¡d ofDircgtors on i¡sues invorving art acquisitioa;

Attqnpting b inrade cndowrneat fi¡nds reoiacd ûo pubric Ert oducational purpo'cs

for the uoa¡tho¡izcd prrposc of acquirirrg arq

B¡'passing thc lawñ¡l authority ór ru ¡oaru s'd Ëe Executive com¡riüee in
o'perating Tena Foundation.

f)

s)

h)

i)

7
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j) ttrætcfirlty incuning qccssivc legal fces by rctai,,;r,g duplicative counscl in

rr'placcrncnt of Tcrra Foundation's rong-strading counscr; md

k) Misusing the út collcction of Terra Foundation and allowing J¡rdith Tcrra ro

personally possess and use mu6€r¡m art items and in I Eanner that placed the

colloction in ¡tangcr and jcopady.

25' PlsintifrsGIDIvITZandBuNTRocKhaveverifiodtheallegationsofthcircomplaint

filcd ofrecord hcrc, as summa¡ized in Paragraph 2áhglEir\aad plaintiff-Intcryenor, thcpEopLE
oFILLINoIS' nowincorporatcsþrefcrcncc, as tbougü ñrllyset forttrherciathÊ factual allcgations

nede and vcd6ed byDirccrors GIDWTIZ and Bt NTROCK.

26' The allegdions sct forth in Plainriff GID\[¡[Z's aDd pteintiff

BUNTRocK's vcdfiod complaint and incorporated høein by rcferurcc as thougå frrlly sct fortb
hcrcin' show th¡t tbe Defeoda¡rl meobers ofthe Board ofDirectøs of thc FouNDAfioN h¡vc becn
acting towards, or havo bcca othcrrvisc dirhactcd by, solf intcrcot m¡üers a¡¡d h¡ve ignred md/or
have permitted thc Tcrrs Mr¡scr¡m io chicago to losc is key staff md to jeopardizc its chritsblc
pl¡rpos€s æd to placc thc orgarrization in jeopardy without propcr secu¡ity for the collcction a¡d
witbout s¡fñcicût historicåI instin¡riorul howlcdge to ass¡¡re fhe ¡sscts a¡e saft and accounted for.

@
27 ' sbortly afrer Ére crearion ofthc FouNDATIoN in l gzE as afor€saiq Da¡riet

Tcra'8 first wife, Adelinc, dicd. Daniel rcrre suhscquørtly manied Defefrdant JUDITH TERRA
onJuuc28, 1906,

2E' In a prcouptial s8fÊancat signcd by Dcfindant JUDTTH TERRå, prior ro her
maniagÊ to Durict renq Defcodæt JuDrrH TERRA ¡cknowredgcd that ehc ftrlly 

'ndcrstood 
thar

the bulk of Dariel rqÎa'¡ eststc.would go ûo rhe FouNDATIoN in the cvcr¡t ofhis predeceasiry

E
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her, aod ehe rrucquivocally promiscd that aflø his dcath ehe would not scck aay a¡sets ofhis Est¿e

othc'r tha¡r thosÇ Iivm to her under the said prcnuptial agrefiicnt. (Attacbcd hereto and incorporatcd

hereb by rcfcrer¡ce as Exhibit "C- is a copy of thc eaid prenuptial agreernent cntcred inro bctrvcsn

Dr¡iel Tcma end Defcnd¡nt JUDITII TERRA)

29. Under thc aforçsa¡d prenrptial agrecrncnÇ Dçfcqdsrrt JUDITH TERRA

agçed she would reccivo only a fìxod amount ofmoncy ¡nd assets lpor Dmicl Terra,s deÊtb, a¡d

that thc bulk ofhis cst¿tc would go to thc FOUhIDATION. ihc eaid preauptial ag¡csnrcnt provided

that ¡f the Patics remaincd malrieq JUDITH TERRA would recsivc $1.5 miltion Êrom Danicl

Terra's cstate ifhc dicd priorto the 5t mnivcrsary dato of rhcir ma¡riagc; or $ 3 million ifhis death

was bctv¿ecn the 5û and l0ó date ofthcirmarriagc; or$4.5 million ifhis death occr¡rod afrcrthe l0¡
annivcrsary daæ of thoirmaniagc. (scc Exhibit'c" prenuptiat agrecment pagc 6.)

30. Sevcral days prior ø his desth on Junc 28,lggí,Danicl Terra was conlìnsd

t'o a hqspitel, his lifc boing sustainod by the r¡se of life supporting devicco. Shortty afra m¡dnigüt

on June 28, 1996, thc tenth annivsrsary daæ ofhis marriagc to JUDITH TERR.4' thc ¡ifc supportiug

deviccg cnrploycd to kccp Daniel Terra alive wcrc ceas€d- Tccbnically Da¡iel Tcrr¿ livod past üe
ten ¡æar anivereary of his marriage to JUDITH TBRRA 8Dd DcÈndant JUDITH TERRÂ sought

a¡d rcceived f¡om Dan Tcna's estatc $4.5 million pu¡¡uant to thc tc"ïis of the aforcsaid prenupúa.l

sgrcç¡DCOt.

31' The Prenuptial agrccmcnt also pmvidcd rhot while Daniel Terra was alivc,

JUDITH TERRA would not agrcc ûo bc a mcmbcr of thc bord of dirccrors of the FoUNDATION.

32' DefeÎdant Judith Terra ures not a menrbcr of the FOUNDATIoN,Ê Board

ofDirccþrs u¡tit Drrict rerrra's aforcsaid ilrness and death in 1996.

33' In January 1997, Defeadant JUDITH TERRA ûlcd for¡r fi¡rthcr a¡rd

9
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additional sl:ims agâirist Dan Terra's estate dcspitc lhe cxprass tcrms ofhcr heauptial agrecmcat

with Danicl Te,îrâ, and amounts paid thcrcunder, a¡d in said claims, Dcfand.ant JUDITH TERRA

sought certain art worfr u¡d c¡sh in exccss of$42 million, which rt wott and cssh would ottrcrrvisc

pass a.!i a bequest to the FOUNDATION.

34- Jarnes Tcrr4 Daticl Tcrra'g son, ¡nd a fsunrli¡g Dirætorof the

FoUNDATIoN, was namcd as the Excculor oftho Danist Tcrr¿ Estatc. Jarncc Terra was rc?rçscutcd

by Bcll, Boyd and Lloyd as counscl to thç Executor, and in that cap¡oity both James Te¡r¿ md Bell,

Boyd and Lloyd dcnied JITDITH TERRA's claimc against theBstetc u¡d dcftndcd and litigated bcr

s 42 million in claims, rsscrting thal nouo of hcr cl¡ims had any merit. At tbe timc of saíd

litigatio4 James Tcrra was a Director of thc Fou¡{Drq,TIoN, and BclL Bord and Lloyd was thc

FOUNDATION's regular counsel ãrd had bccn so for many years prior.

35' Thc Daniel Tc¡ra Estarc, ¡t daæ ofDaniel Te¡ra's death was val¡¡od in cxcess

of $450 millior¡' but in earty t997 Mcrcury Fin¡nce co. lost most ofits value a¡¡d thc Tcrra cgaæ

suffcrcd a devah¡atiou of $150 million Thc Estatc owod in cñccgs of$90 million in dcbts and thc
lcndãs wsre uncqtrin of rcncwal givcn the etock dwaluation. This ca¡¡scd the Estate ccrain
jcoprdy and a scttlc¡¡¡ent alnou¡t of s I million was paid to JIJDTTH TERRA to rcsoþe bq g42

millir¡r in clairn¡ ag¡ins¡ tho Egaæ ofDa¡liel Tcrr¿

36' The firnds paid to JUDITH TERRA undcr the prenuptial and the Sl million
to settlc hct claimcd uroutrt of $42 million would otherwise h¡ve pa*sed to thc FoLTNDATIoN.

37' Jt DITII TERR¡{'8 ætions in filing $42 million in cleims was againrt thc
inte¡ea of the FOUNDATION.

38' A'ñcr rcsolving hcr cleime against the estate of Dan Terr¿, Juditb Terra
bæasre a di¡ector again, ad subsoqucnt thereto the law firm of Bcl! Boyd aod Lloyd aftø 20 ycars

t0
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of service to the FOUNDATÏON has bccn tcrnninstod as rçgulå¡ cot¡Dsel to the FOUNDATION

39. Thc fi¡al aocor¡Dting of thc Danicl Tcrre Estrtc hn¡ bocn prescntod by Jamcs

Terra and Bell, Boyd and Lloyd , it has becr¡ reviaved and approvcd by thc FOUNDATION's

qpecial counscl Mayer, Brown atrd Platt and lho Illinois Attomcy C¡cocral'e oficc, bolh of uåosr

participatod in thc many aspects of úc cstate m¡ttcrs. Dcspiæ Mayc,r, Brown & Platt's approval the

FOLJNDATION now h¡s ¡mdertakca ûo hlc yct enothcr sct of a$orncys to rwisw thc actions of

James Tcrra md Bcll Boyd and Lloyd, and thc FOIJNDATION is bcaring thc cost of such,

40. Upon information and bclic{, the sforcsaid tcrmin¡tiou ofBcll. Boyd and

Lloyd utd rsvicw of thc actions of James Terra and BelL Boyd m0 Lloyd wcrc doue at thc bchcst

of Dcfendants out of ¡etaliation for thc ¡dvcrse position Ja¡nes Terra and Bcll Boyd and Lloyd took

against HcÐdsnt JUDITH TERRA in thc aforrceid litigdion of the !42 million i¡ slaiñs againsr

the Ect¡tc of Danicl Tcrra,

41. In addition to thc foregoing, bascd on tho vcrifiod allegations sct forth in

DirætorGID\{T[Z's andDircctorBUNTROCK'sVcrifiod ComplainÇ aod incorporared herein by

refe¡cr¡cc as though fully ea firth hcrein, Dcfcnd¡¡rt JUDITH TERRÂ with thc aid of Dcfendanr

Tuckcr has causcd works of a¡t of tbe FOLINDATION to bc brought r,o her home, ovcr objætion

from Mr¡scr¡m staff.

42. Fufhcrmorc, Defcndsrt Judifh Tc,rra has cagaged in diecussions witb

defardsrt Dircctor PALJL HAYTS TUCKER to bavc the FOUNDATION closc the Tcrra Museum

in Chicego ¡nd mova its qcration to Washinglon D.C., whcrc JUDITH TERRÂ rcsidcg and /or ro

ceusethc FOUNDATIONbmergewith aotüerinctitutionin WashingtonD.C., which intcndçdacts

arc conffiy to Da¡riel Tcr¡a's inteît end thc mission to maint¡in a mussum io Cbicagp.

ll
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43' Dcfødant Tuckcr hes sent thc attachcd 'á, Vision for The Futurc-

whitc paPcr to thc FoUNDATTON's Boa¡d of Dircctors, a copy attachcd ss exhibit .D-, which

contains his vision for the fr¡tu¡c of thc FOIJNDATION. Dofcndant Tt¡cker,s vision is not tb¡r of
Danicl Terr¿ Defcndant TUCKER vision etratcmcnt shows hc sccks to closc thc Tcrra Mr¡ssr¡m

in Cticago and to move the FOIÀIDATION and its art collcstion to Washington D.C., givc its

collcctions to thc National Gallcry aod sct up æ cdrrcational facility in rfashingron D.C., or as

Defendants GIDw[z and BUNTROCK statc in their vcriñed Complaint, Defeada¡rts TUSKER

8Dd JUDTTH TERR'A seek to mergc thc FOLTNDATION i¡to tbc 'Corcorm Gallcry of fut in
\ilashington"

4' The FOIJNDATION Board of Directoß met on Augu6 I 24, ZOO¡a¡d ar tbat

mceting Dcfcridmt PAUL HAr¡Es TUCKER m¡de ¡tn¡¡rts srggcsting ther the FOUù¡DAT19N

move t'o \{ashington D.c. tnd that it ehould closc down thc Tcr¡a Mr¡scr¡m in crricago, a copy of
the August 24,2ú0 F0UNDATION's Board mccting minutcs is att¡chcd as Exhibir ,.8,,.

45' Dcfi:odant PAUL HAYES TUCT(ER, is the Ch¡irman and presidar of rbe

FOUNDATION, aud is rcsponsible for ie rafcty, yet hc h¡s allowod a¡¡d/or caused the

FOUNDATION's sta-ff to bc dcplctcd of long tern¡ stafr, h¡s allowcd and/or ca¡¡sed the

FoUNDATIoN's long tcrm'sccl¡rity pcrsonncl to quit, h¡s allowcd anÅlotcsused its exccutive

dircctorrtoquit, a¡daccording to lhc vcrificd allegations ofDirectors GID\ryïTz aDdBLJNTRoCK

incorpomtcd in this corplaint, Dcfcrndsnr PAUL H^A,yEs rucKER difccted üat aft belonging to
thc FOUNDATION bÊ delivercd from France ro Deftndatrt JTJDITH TERRA,s home.

DEFEI{ÞA¡rr ALAN IC SÑIPSON

6' Dirocto¡sGIDWIIZ andBUNTROCIÇ inüeirVcrificd ComplainE csrâblish

t2
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th¡t Dcfcoánnt JtJDrrH TERR'A s€t t¡pon s course of oondu€t and convinccd othcr dirccr,ors to join
hcr in hcr efforts to pntrlotc hcr self intercsts, closc tbe Tcrra Mucerq' in chicago, and move tàe
FouÀIDATToN to washitrgton D'c' whc;re slro tives to effcct selfintcrÊõts. In addition certain ec*¡
of the boutl now appear Ûo be dcsigned to punish tho¡c that b"d oppooø hcr acts ofsclf intcrest as

aforcseid.

4? - As rcrarcd by diræ,ton GIDwrrz and BLtNrRocK in their vcrified
statcrncak' Defcndant Ar AÌ'I K sIMPsoN ¡nnor¡¡ccd whør hejoincd thc FouNDATroNBoard
ofDircctors th¡t he was thc¡e only "to protcct Judirh Tcrra"." As a conecquøcq Defcndant.ALAN
Ic sIMPsoN' þ hie own sdmission wss not thcng to do the acts required of an indcpcndsnt
Diræt'ot' Defcndant ALAII Ic sIMPsoMc commæt ro tbe boerd is most sigrrificant in light of
thc faø tbat DirccroÌ ALAII Ic sIMPsoN joinod thô Bosrd of rhc FouNDATIoN in fiscal yca¡
cnd I 999' al a time whø¡ thc only iesues concsrning ¡ttDnH TERM was hcr pøsonat nced o scck
r€vcngÊ upon fhose tbÂt h¡d opposed her bcforc.

48' Thc tôtslity of thc iss'r¡cs prcscntod hcrc in this complaint eshblish that thc
Fo-t¡¡ronnoN is a cha¡iteble trust injoopa'd¡ whose long term institutionar empro¡æcs have quit,
whosc contolling nrunbcr ofBoard members e¡s morc intcrcstcd i¡ thcir own visio4 sclf intcrest,
anÜor pcrsonal goals of prorroting thcir stúus in society, than in profpcrly safcgrrarding the
FouÀlDATIoNs mission' A emslt group of Dirætorq loyal to thc a¡nor¡nced prrposcs of the
o'rganizations principal benefætor, Da¡iet rãra, srÊ bcing subjected to retaüatioq removar or
neut¡lization

49' Thcæ i¡ no doubt rh¡r Danicl Tcrraapcctcd thc Tcna Mrucum !o rsnain in
chicage 8,d thc¡e is no doubt th¡ú tlrc othgrdq¡ors ovcrtbeyearsrelicd upon the institution¡l n¡tr¡re
of lhc FOUNDATION es a¡ ltlinojs-baçcd 

"hrrity, 
expecting it to bc rootcd hcre and tô reûain in

t3
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chicago' Illinois' (Anåched hcrcto and incorporated hcrein by refbr€ncc as Exhibit *F,, 
is tbç ¡994

list of donors who havc contributcd to thc FOUNDATION.)

50' A charitable tust is a precious gift that bclongs to tlrc ppoplE, wirich is not
thc pnoperty of the fid¡æiaries that are privileged to the scwardshþ of sucb, and thc DeËndaut
meærbcrs of the Boæd of Directon of the FouNDATIoN aæ for the mosr part rcrarivcry uew and
acting in arîsrrner tbc in eûdarrgcring tbc fust,e asscb.

5l ' lbc btatity of thc cquities høe ebow that nc;w fidr¡cia¡ice erc necdc I hcre. to
Pfotect this trr¡st from thc serf intcrest and improper astion of thc abrcsaid Dcfcnd¡nr 3e6¡¿
msmbcrs of the FOUNDATION.

5?.' A¡ interim reccivcr is necdod to tatc swift ¡ction to scsr¡rÊ the asscls and
makc ¡¡¡ acco'nting to dctcnninc if asscg are miseing or if some arc in prirratc bomes or in private
hmds.

53. The pcrmancnt eppointmcnt aad addilio¡ of sevcn ûo ni¡e additionål boa¡d

]*t* "1"*t * th' rad., of retircd judgcs, cu*ût locar mus".¡m fiducia¡ies and reçccted
mcmbcr¡ ofour business conmuoity is nocdcd to efrcct, instau ena providc thc neccssæy i'p¡rtiâl
stcrmrdsbip that ¡uch an inctitution as tba FouNDATION rcquire+ ad whicb the currcot Boa¡d
t¡ndcr thc 

"\jo ci¡cunståDccs can not provide.

54' By way of thc forcgoing, Dcfcndants JUD*ïI TERRÁ'' pAuL HAl',s
TUCKE& ALAN L' sn'rPsoN, a¡d thc FouNDATIoN bave breachcd thcir fiduciary dutics ro theFOUNDATIoN es aforcseid' ad as a consequcncô, thc FouNDATToN is iÃ nÇcd ofprctccrion
ÊomDcftndæta

jj. Særion t6(b) of rhe Trusr Act providcs:
"oc' 16 (b) IJwn applba.tion to a cout¡r {comprcnt¡urudiaion, in u,hich the Åttorney

l4
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Ganrøl allqes that a charitable at¿st t c"lt to be prcrected or the trustees of a charitabteorganization or tnßt haw engagd ìn a breach 
"¡¡¿""øõ ¿"ry- riår¿ rn" otganizatio4and hc seeks injunaive retief and rntlvat à¡*a h.ste¿s, ,h; c"r-, ,"y, as part of theinjuncriv, rerief,, and afier a hearing whoe's,ch tru:rte'luti n"* * opporanüy to fuheard, appoin tenporaríry or.penñnentþ o iuoin o, additionar nn,,raes to proted andoperarê the orTanization and may nnporariþ, or.os.urtinole rertefþr brach of futy orto prorcd the trust, pernanentþ remoie any cúarfubt" orgoruàiííi ùustees, coryorate,##;.directon and na n",'" fiom oficíar¿ appo¡rt reptoænaru to protect the pubtic

(7CÐ ILCS s5l16(b) (r99Ð.)

56- As ailegcd by dircctors GIDwrIz ¡nd BUNTROCK, the dcfcndasa
opposcd the elcction ¡nd actions of GIDWrrz ¡ed BUNTRoCK ûo ñ¡rthcr their inpropr actions
as aforcsaid-

57 ' By virtue oftheirpocitions as directors md/or officers ofrcr¡a Forrndatiou,
Judith Tcrr4 Alan simpson anrt Mr. Tucker owed fiduciary dutics to thepcople ofllti¡¡ois ûo act in
th1 Pænlcs intcre¡a by furürcring the chaitablc purpose urd mission started by Dan Tcrr¿ morp
than twørty ycars E8o and supportcd ùrd ñ¡ridcd by him ¡nd otlrcrs rhrougü his dcath in 1996.

sB' Defadants J'dith Tcrra" Arar sinpson and Mr. Tuckcr by the forsgoiug
brEåchd thcir fiduciary duties'by acting in a mrrncr that was iac¡¡dod to fr'r¡cr pcrsonal intcrcss
to the dcbincnt of tàe Pcoplc of the sFte of lllinoig the ultimatc beneficiarics of .n.h arrd every
cl¡aritable trust within thc statc.

As sfor€sai4 iruprqpcr co¡duct hcrc inch¡de* buf is not rimircd to,
following actr:

59.

l5
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d.

Mismaraging Tcrre Muscurn in chicago to cr¡are the imp,ression tbat the

muscum necds to be close{

sceking to close Terra Muser¡¡r¡ in cticago end transfcf thc art to some other

location outside of Dtinois fo fr¡rthcr thci¡ own pcrsonal goals;

Ancmpting ûo fr''¡ovc cmproyccs and director¡ ofthc Mr¡sc¡m that opposc{

the sclf intcrcstcd acts eforÊsaid and to cnabre dcfcods¡æ to c{ry out thcir
plan of movi4g or brnsfcrrins Tsr¡a Mr¡sqr¡m û'.m Chicago ûo a location

outsidc of lllinoie conffiy to Illioois Inv;

Endangcring thc esseb of thc Tcr¡a For¡¡dation

3'.2 332 t'.9C PACE 1 7

a.

b.

c.

60' Thc foregoing brcachee offiduciary duty have ca$ô4 and will continue ro
causg irrçanbte b¡rm to Ttrr' Fouud'tioq and irrcparablc trarm to tb' peoplc of the sra," of
Illiuois, as thc bcncfciarics of said tr¡st , for which no rcmcdy at law is sufñcisnt.

61. PleintifB have no adequatcrernody af law

IVIIEREFORE, plaintifh pray for rhe following rÊlief:

A. A dcclaation Éat:
(l) Danier rcrr¿ crcated the Tcna For¡¡dation for thc bcncfit of the pæpre of thcStatc oflllinoie;
(2) Thç intä¡t ofDa¡iet rcrra in crcatins thÇ Tcrra Foundation was to opcrâtc I

ötri*ïi!îii#ffi m,r"ïH,mliKr*:i
and oçcctcd theM¡sa¡m to rcm¡i¡ in Chicagoland;

(3) Dcfend¡uts bave no authority to crosc Terr¡ Mr¡seo¡r in chicago or baneferrhe mæanm or its aÍ to washingfon, D.c. or Íuy other rocation outsidc ofIllinois;

l6
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following:

(4) lho clogu¡o ofTcrre Museum in cbicago or thc ta¡sfer of the muscum or it¡
¡rt to ar¡y location outside of Illinois would violatc the chritable rust
cetablish by thc opcration ofthc Terr¿ For¡udstion ûo datc , the inûent of Dæ
Tcrra, the common law, the Illinois chaitablc Tn¡st Âct (760ILcs ss/t et
seg. (rtrcst 1995) and thc Illinois Not For kofit corporation Act of t9t6
(805 ILCS 105/l0l.0t et sq. (\tlæt 199Ð).

(5) Defcr¡dauts Judith Tcrrq AlsD Siftnson rrd Paul Tucker have brcached tbeir

. fidr¡ciâry dury to Tcrra Formdation æd tbc pæple of thc statc of llinois as
thc bcncficiæies of Tcrra Found¡tion;

(6) Irrçanblc injrry will rosult to Terra For¡nd¡tion and the Peoplc ofnlinois
¡s the bencficiaries of rcrra Foundation if defendmb are permittcd to
continuc breaching their fiduciary dutics and pennittcd to rcnrain in cont¡ol
of the nrbjcct Foundation ;

(7) DcfËndanß bave actod impropcrly and bre¡cl¡ed their fiduciary duty and thc
cquities r€quire that thc cor¡rt sxcrcise srrpcrvisory authority ovcr tåe
chritablc tn¡st et issuc he're and appoint rcccivers and additional fiducia¡ies
and dircçtors ûo p,fot6ct thc Tcrra Fo¡¡ndation;

A terrporary, preliminary md pcnnancnt i4iunction cnjoining dcfendants from the

(tl Holding any finther mectings of thc Foun.l'rion's Board ofDirecrors, r¡ntil
a ncw board is constih¡ted bythis courq

Ø Taking auy rction to elect or rsmove any mcarba of the Boad ofDrcctors
or changing my committcc assignment or govcrning instuments;

(3) Takinq æy action ùo crosc the Tcrr¿ ML¡sc,¡,n in chicago or movc Terra
Foundstion or any of its a,cacts outsidc thc statc of Iilinois; and

(4) Taking any orhcr action contrar¡r !o thc by-lrws of ths Tcrr¿ For¡ndation.

(5) Trmsfaning moving disbr¡$in& seiling or exchanging any asscts of thc
Tcrra For¡ndation-

J.¿ 55¿ i.rV PACi I 6
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CrÉncrat

På,C:. I 9

D.

E

F

G.

Thc çpoinolent of ¡ reccivcrûo opsîaùe 
'..d 

maintain Tcne Foundåtion p'rsu¿¡ntto: the court's equitabte powcrs, thc oommon law, thc chaitable Tr¡¡st Act andthc Illinois Gcrierar Not For h,oñt coryoration A", of l9gó (g05 ltcs r05/tol.0l
et sq. ('Wtust 1995)).

Appoint a Rcccivcr to conduct an accounting ofail assets ofthc Terre Musc¡¡m andTcrra Forurdation and dacrmins a¡d rocatc 
"¡r 

a"r"o of tbe Four¡dation

RcorovcJudith rcrra, Aransimpson andpaur ruckcrasdircctors and ofñccrsoftr¡c
Terra Formdation.

Appoint sud add t¡o the dirwtoæ ofthc bo¡¡d of dircctors of the Tcrra Fo¡¡ndarion atleast nine sdditionåt diroctors to pmtcct said For¡ndation to cffcct necessarystcwúdship and fi duciary overs,igtt

Ar¡d such addition¿l rclisf as the Coun dccme just and cquitable.

Rcçccñrtly rubmúue{

TtrE p_EOpUi oF TE STATE oF ILLrNOrs,ø æ!. I dtvrBS E. RyA¡¡, Atærncy-Gcnc"¡liFti¡ioo¡,

f^?Hå"1ffi*'eeooo
ls¡irter Abmry Gcncral

özutffig;"rl5å f; Yric 
iati o'¡u

ur¡tc¡go, Iüinois 6060 I
Tclcphone: (¡ tZ) e t+isCS

It
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LIST OF D'RECTORS
TERRAFOUNDAT¡ON

BY FISCAL YEAR
, AS REPORTED ON 990

NAÀIES
DAAI]EL TERRA
JAMES TERRA
BENNETTARCHAT¡ßAUtT
wLuAtú P. Cl¡ro(
ROBERT G. D¡ONNELIEY
ARTHURÂ I-IARTIüAN
HELENE A¡{RWEILER
JUDITH TERRA
DOR./qNCE H. ¡ùAM|LTON
PETER SO|TT|SSEN
CHARLES MOFFETT
DÊAH BUNTROCK
MARGARETDALEY
RONALOGIDWTZ
SIEPHAT,¡|E PACE iiùqRSHAtt
THEODORE E. STEBBINS, JR.
JACQUES AT.IDREANI
PAUL H. TUCKER
AI.A¡{ SIMPSON

ÛE2040 FYE 04_ FYE sB

x

FYE Ð7

X

FYE 9T
x(1)
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I Dan Tcna dled on June 2g, lg96
3 Judtth T€ra flrst on board fr, y.i øO"n,r d€ath'3 Judirh rerra wñhdran¡s f.ililr'd;;d äås personar crarm¡ rn Dan.s esrsro ú

ort
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ÀNlEtT'Ef TÀL AGREEHENÎ

-

Àt ÀCRlÉllENt Eðôc anó entcred lnto ght¡ d
?^Ga. 21

d¡y

ol , lt86' Uy and bÊtueen DÀNIEL rl. TERRÀr ol

trcniluorÈb¿ Itllnoi¡r bcrcinaftes c¡Ilcd thG 'llrct prrÈy', rnd

JUD¡Îg ?. BÀNxs, oÊ H¡¡hlngton' D.C.¡ hcrclnatter crlhd Èbr 'srcond
D¡tÈy' .

HtERtÀg, Èb. prrtlc3 herrÈo tnÈcnd Èo be a¡rrtcd Bo r¡ch oÈbcs

ls Èbc n.rr fuÈu¡cl rnd

IIBEREÀS, c¡cb of tht prrt,ltr b¡¡ hercÈolosc bcr¡ rarrled, but
.noÈ, Èo c¡ch othGlr lnd DÀH¡EL .t. lEllÀ h¡¡ onc chllô tros hlr
toner arrrlagc rnd JUDIîB t, BÀ|IRS hrt no cbllôrtôt rnd cecb of Èhr

prrtics hee proprtÈlt lnd ln GtÈ.t," and thelt ôerlrcr l,n conÈenplat,lon

of cncerlnE tnÈo cald narrtrgcr to 3?ltlË rnd edJusg rll propGrty

rlghtc tbet c¡eb Dry h¡YÊ or cl¡iu in Èhc ptopcrÈy ¡nd esÈrÈc of Èhe

oÈbel ¡nd Èo dcÈcr¡lnr tnd dcclrrc vh¡t riEhÈ!, if any, erch of Èhea

chatl h¡vc in Èh. propcrgli rnd ctgaÈc of Èhe oghrr upon ¿br1r

rntrrlng lnÈo ¡ucb aerrtrgr¡ rnd

- I{HEREÀS¡'ereh of Èbc perÈtcs óc¡ircg to rcgrln ¡nô re¡crvc full
and conplctG righÈ, frouet end authorlty, to Èhc GrÈGnt pernitted by

lrv¡ to Dânâgc, eontrol¡ ü3c¡ ¡cllr lc¡¡¡, ¡orÈg¡gêr plcdgcr

GncunÞer and oghGtulrc dlrpo¡c of hi8 ot hêF teÊpGctlve property and

catrtc ln ¡ny rnd cvct!'arnn"r or vry, tneluding gLtEe, fn Èrost or

othcrvl¡c of hi¡ or hêr recpeetlvc propGtgy ànd GrtlEe fn eny and

cyary rinn"fir vry, lncludtng gift¡r ln Èru¡È'or othesyisc¡ during

his os bcr lifGÈi¡c ¡nd Uy vtll or otbcr tet¡racoÈrr!' dlspositlon

16di-000956
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uPon hi3 os hcr drrth ot Èo brvt hl¡ o¡ hcs psopcrÈ!, tnd r¡t¡Èc pa3s

Èo ¡nd be dlsÈrlbutad to hl¡ ot beE dèrcandtntr, rclaÈlve¡ oË oÈher

bcncftelârlcr, a¡ bt or ahc ¡rt¡ fiÈ, ell ¡¡ if ¡ucb n¡rriegc bad

õoC trkcn glrcei and creh parÈy tèrprcts thc vl¡be¡ rnd dcclrca of
Èhc oÈbCs p¡rty vitb scg¡rd Èo Èbe forcAolng letÈer¡ ¡n'è 1r

rErccablc tbercoll rnd

tfEERgÂS, eacb of Èho prtÈl¡¡ dc¡lscr go t¡l¡Èrtn tholt
r.3¡tocÈtva propcrÈlca fo¡ tbc Þcncllt, of Èh.¡rclvr¡ ¡nd i¡llll¡r rnô

fot tbclr lndlvidlu¡l vrll-bclng rnd tor Èhc bcaeffè of ÎERRÀ lru5Eut{

OF ÀllEB¡CÀll ÀR8r ¡n ltliaolc noÈ'for-proflt corpont,lonr rnd
¡fgEREÀS, ¿hG pârtlr¡ dr¡fre Èh¡t sucb narriega slrütr not ln any

vey chrngê thclr erl¡tlng ot fuÈus. lcaal stghÈE or Èhc crlat,lng or

tuture leger rlghÈ¡ of ÈhGlr r¡sprcglvc hclr¡, Þcneflctarlea¡
crecuÈors, rdnlnlcùErtorrr or ecrlgnt¡ tn Èha ptopegÈy rnd c¡t¡t,3!'o!
crcb of Èhra, arcapÈ ¡e hrr¡ln ot,hrrri¡e ¡rrovlðcdr and

¡ttEREÀs, cacb of Èbc p¡rBles hcreCo h¡g bccn futly aóvlsed and

Ínfornèd ol thc propérÈy ¡nd e¡t¡Èr of th¡ oÈher ¡¡ vcrl ù3 Èbc

Prospècts of ÈhG oÈh.r, end Èhe prstlcs hêrÊt,o hayâ bccn fulty
advtced and lnfor¡rd of ell rlghÈr and tnÈêrcr¿s nhtch, èrcêpÈ fos
thc exceutlon rnô dcllvcry of Èbi¡ Àgr.GËcnl, uould Þr contetrGd
uPon or vcsÈcd ln crch of Èhcn Þy lav ulÈh respccÈ t,o gbc propcrty
¡nd c¡ù¡ÈG of Èba oÈhcr upon enterlng lnuo srùô n¡rri¡gtr .nd

tlEDREÀsilbogh prstlcs hcrcto hevc brcn advl¡rd by l:gar sounsel

coacctnlng tht,r Àgr.rEcnÈ, thelr rcspecÈiec rlgbta bcreundcr ¡nd
ÈhGis Prosprctlve rlghtr rná obltgaÈlon¡ ¡¡ hu¡brnd and ulfc undcr
Èhc l¡s¡ of Èbc StrtG o! Illtnotr¡
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NO¡|, THEREFORB, ln con¡ldÊtaÈion of thê prraiiGr, ¡nd !h.
covcnrnts tnd tgrcÊûÊnÈr hcrclnrftGr aet fost,h, tnd in furthtr
con¡ider¡tlon of Ebr su¡ of oN¿ DotLàR (ùt.ool, Grch to Èhr ochGr ln
brnd paid, recclpt rrhcr¡of fr hercby .cknoulGô9edr lt lr eovcn¡nÈcd

rnd lgrccô Þy end boÈsêtn Èb. prrÈlcr rE follov¡:
trRSl¡ Ercb of Èhc ¡rüÈlet bcrcÈo ba¡ n¡dc Èo Èhr oBbes prrÈy r

colpt.Èr ¡trteaonÈ of ¡uch ¡'ltÈy.8 psGrcnÈ ¡¡lrtr ¡nô lfrbtllÈlae,
vlilcb brs bmn fully cr¡rlDcd rnd lnvr¡Ëlg¡ÈGil b.y tbr oÈbct ÞrrÈy
¡nd Èbclc scrpccÈlve lcgrl councll, rnd creh parÈy nrrGÞt
¡ctnoutcðlrs¡ ccrÈlflea, ¡nd dcctrrGs ÈhâÈ, hc or ¡hG h¡r bcoa lully
tnlorued and knovr lhc n¡ÈurGr.¡trnÈ, anó vrlur o! the proparÈy ânó

GtttÈe¡ boÈh rcal¡ ¡leraonel¡ end ailcd, o! Èhr oÈbÊr parÈt, u¡ch ot
tbc partlea covcnrnÈ¡ rnd rgrcr¡ Èha¡ Èhl¡ Ànttnupclrl Agrcclcnt
¡bellr rh:n propetlt' tignrd blr thc tr¡sÈlc¡ and upon È,bc consu!¡rÈton
ol lhe narriagc beÈvecn Èbc p¡rticr, beeoae cqurlry blndlnE upon

t,hen and ¡hrll bc vrltd lu alt respeeÈc.

- sEco¡¡D:-. Tbr ftrsg prrty hcreby coyrnlnÈ¡ rnô agree8 ÈhrÈ he
vfllr upon ÈhG consunnrÈlon of thc narrtege bGtycÊn ÈbG partier
hcreto, eEsunc fron hl3 orn p¡rsonrl êsÈrtc tbè nsee¡aety cx¡ranse of
3hc support anô Ealntenancc of tl¡a sccond B¡tÈ!, during t,hc ¡rorlod of
lrrrlagc to ¿rch oÈÞGr.

lfrl,D: 1tr flr¡g prrt,!' hcrcby eovcnrnt,s and egrcos t,o ¡r¡1" Èo

t,hc tacond pe¡ty durlng Èheis rnarrlage, In âddiÈion Èo ordlnary
support ¡nd nàinèGn¡õc. provldcd lor la ÀRltcLE sDcoND ot thl¡
ÀgEec¡cnÈr thc lollorlng ru¡¡ for h¡r ¡olc ¡nd lndtvtdu¡l u¡c
tnclutfng for ¡lt of hcr clothlng and-otherrl¡c a¡ ahe ney ¡rc flt:

I
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(r) 
!i'lß3rl':.1:l::.:ttos èo Èhr.rr¡¡È ¡nnivcr¡¡ry dârc

(b¡ $71500 pËr DonHånåivãsli;y-ãïil :l'[;:Í:'li;il;.:o tbc sccond

lct $lOr0OO par nontåili;;;.r;i ã;Ë:n":'ff:îÍ.::,311;:,Èo .hc èhl¡d

(dl ft2r500 p.s r¡onth èhermrr¡r ^-.ånniùa;.¡;i äË:h":o!i:if.::,3í!;:,.:nrhc f ousÈb

(rt 
ti3ilt3,,llï.i::to Èhorc¡rt¡r durlns th' courr. of

ft 1r undcr¡tood beeuâ.r¡ Èbc Þ¡rtlè, ¿btt ùpoa (fl thc fl.llng ly
'rtb¡r prrÈy lor r Dccrêè o! Drsrolutron o! ürrrrrgÊ or scpr*ÈGtÊlnrcnrncc, or (21 ttrr ¡rarttec tfvtng åp¡s. rn c¡ccr¡ of four¡onÈh¡, prlr'rn.' 0thcrvi¡e dua hGrGundcr ¡h¡ll Èhcrcupon cc¡ac.

FOURTB: The flr¡t party hereby eovanrntr and egro* to rcleaec,y¡lve¡ and dl¡el¡l¡ rll rfghc, ÈfÈ¡c, ¡nd lnÈc¡êrÈ tn ånd Èo ¡ny ùodrll of ÈhG rarr and pcrconer pro¡rcrty ounad oa poaserred by the -e

cccond ¡rertyr ¡B thc tl¡G of ÈhGir anrrtagc¡ ot !n!, propÊrÈy orrncöor poasergtd Þy Èhe sccond Þ¡r¡y ðuring b¡r llfrtrrg, or on hcrdertb (erec¡zt Èhe bou-rchold rurniÈurc ¡nd fr¡¡ur:c) should ¡uchdc¡Èh occur bef,orc bf¡' Thc ffs¡È p.rty furtbcr covenânÈa andagr"Êa ÈhrÈ hÊ virr not È'ro, clrrn, dc¡¡¡nd ot recelvc åf¡1, rightvb¡¿¡orv¡r,ln any prop.ttt, yhleh Èbe cccond p¡rtl, afghÈ oynr buÈÈhrt aàG, thè rGcond pasÈy, shrll rGtlin bir propcrt!¡ frÊÊ tnd cleerof ¡nl right of Èhe ll¡st parÈy Èo dorèr, curÈ,Gsy, hoacsÈcedr ot êntrlgbt¡ o! ¡urtîving a¡ronsr, hcfr_at_lav, or dl¡ÈrfbuÈÊÊ, ¡rltà hertull pourr ¡nd auÈhorrÈy go scllr rncunbGr. convc!,, or drrpore othcr proprst!" by vrll or oghcryrsc¡ eE 3he ¡ry drGE p.opËr.

a
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(bt

(cl

one àDd on. h¡¡f Hiltlon Dol¡ts3 ($lrsooroool if thcttr¡t prrr' drrr prioE ro i[ã-iirit-ffi;i;;;íri'¿.t.of th€lr oarri¡gc¡ . -

ii: :'. Ël :l' ;n. 
o:l lil,.åiiii:ii tlli'i:,ji'fåi i:¡li:],tbr ttnÈh rnnlvc

Four ¡nd on¡ helf ;llllon Dollrrr (SlrSO0r00O) lt theflr¡t parry dlc¡ ¡lrcr tñ.-iãiii rnntvcs¡rr!, drrG oftbêfr artrlâgc.

3'-2 332 1"9C P^c!.26

fr'lts: rf the sreond prret' t¡ rrlvc rt th. dê¡tb o! thc fls¡t
prrt!¡ ¡nd rt tha tr¡r of htr derth the parti,Gr yorc na¡rted to rùch
otbc¡ ulthout cltbct havlng ttlcd for a Decrer ot Dls¡olutlon ot
tlarrlegc or Srpas¡tG tt¡lntcnânce, thc seeond party åEtGcr tbrt h¡r
clrra upon thc esrrtG of thc Êlr¡t prrty ¡hrll b¡ rt¡lted Èo (¡t
¡olc erclu¡lva lcart tttle to tb. ¡nrtlcrr ¡rrrncl¡nl ¡rrltrl
rcrfdcncc rnd to rll turnlturr, entlquc, and othrr hou¡rhold
puronal prop.try loc¡trd tbcra, rprhtftcelly crcludlag, borcvrr,
york¡ of art vh¡tbcr forclgn or À¡cricrn¡ rnd (21 ¡ EonGttry llount
drtcsslncd ¡c

(¡l
tollova:

s¡xr83 .Îhê rtghta grrntcc to recond prrty purruant to ÀRr¡cLE
FrFlE of thls ÀgrecEcnt ¡hrrl bc ln full aati¡!¡ctfon o! any ¡nd ¡ll
clalns ¡nd ðrn¡nd¡ of .very krnd and cbr*ctcr vhlcÞ the sceond
pàrtl' nay havc rgrrnst thc G¡t¡te or thc flr¡t pertt¡ and in
conslderrtton of such rlEhts gr¡nted to her thc eecond prsty hcreÞy
coecnant¡ rnö egrce¡ to reicr¡G, v¡ryc¡ and dÍ¡clala ar.r, otbcr
rlght, tltlc, ñrd lntcre¡t ln ¡nd to any and ¡ll of thr rcrl ¡nd
¡r:rconrl propcrtll' ouñed os lro3sclacd by thc tlrst pastyr at tbc tiEG
of thGls ntrrlrgo, or tntr psopeEt!, oun:d or ¡rosrcrscd by thC flsrt

5
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PlfÈy durlng bl¡ tfûclinr, or on hl¡ ôG¡ÈÞ ¡bould ¡uch dGtth occurbcrorr hes¡- lbc aeeond party tu¡¡hr¡ covcn¡nÈr rnd ¡Er.cr Èh.È sbcvill not !ahc' crrrar drnand or rèeeive ¡ny rtgbt vhrts'rvlr ln enypropcrÈ'y vhrcb Èhc lrrrt prrÈy Elgha oil¡, oÈbrr Èbrn her rlght!pur¡uanÈ Èo ÀR'¡.LE t¡Frt of tài¡ ÀgrcêDÊag, aad ¿hr! GrçepÈ ¡rbcrern ¡¡È fortbr tbe ftr¡È prrÈlr shru s.t.h btr psop.cÊr free ¡ndclc¡r of ¡ny rrgbt, of Èhr rçeond prrty Èo doúGr, c.rtestr, orbo!¡¡t.rd? or åny rigbÈt of ¡urvlrlng r¡nurGr bcl¡_lÈ_llrr os
di¡È¡'ÞutÊG, ert,h bis futt poerr ¡¡d ruÈhoEl.' Èe rcrl¡ GnculbGr,
eonvry, or dlsporr of bl¡ proparÈ!¡, Þ!, yttl or otbc¡rirc, r¡ he aaydccr ¡rroper.

sEVENÎE: rÈ l. undrRrtood and ùESGGd by tbc prstlcs rheÈ ln thrcvent ÈhrÈ ¡ ffling lor ¡ Dccrcc or Drsrolutron of ãrrrr¡gc or
ScpâsaÈc llelnÈcnenec sh¡ll bc aldr, ÈhGo u¡'oo cnèr¡, ol ¡ucb ¡ Dae¡èêln ¡ psoccedrng beÈnaen chcü, thr frssg prsÈlf nry hevc rn obltgrtton
Èo pa' rcacon¡b* 

'or¿nèGnencc or tupporË !o scconft perÈt and tog.tlnÈ co se_cond parÈy. cerÈ¡in psopest,!, rfghtt la ¡rclEât propcrÈy,
¡n Èhc evênt a Dect.G eo provldGlr oE ¡fter ¡ucb ¡ flling lf ¡trettrs¡ p¡rty sh¡ll dic prlor to .nEr!¡ of ¡ucb I D"crèG, lÈ i¡ egreedthlt Èhe flrsÈ p¡rÈy ¡h¡ll p¡!, to sccond pa,rÈy r¡ ¡nd for ¡ncguiÈablc 8cÈÈI¡ern¿ o! her stghÈ,s, it ¡ntr, of dovct, ho¡ertètd,
lnhcrrÈ¡ncc and ¡tr ånd Gecry othGr cuch right yhrch nry havc arrsene¡ ¡ rc¡urt, .t-tbÈtr arr¡i¡gÊ, an âEount equal to 

'ne 
üirr''nDollrsr ($rrOõor000lr payable in flvc l5) cgurl ¡nnu¡l insÈellacnts¡

rltbouÈ intcr¡¡È.

5
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E¡CH?H. tÈ lr furÈhct und.rrtood rnd àgrêrd Þy t¡a ¡r¡rÈicrÈhât' åÈ thc rcquG3t Of ÊrÈh'r p¡rty, Èb. oÈb.r p¡sÈy rbru G¡.cuÈr,rfgnr a'¡lr åc.nou¡cdge, r'd dclivcr ¡nÍ dccd or drGd¡ or otüerdoeunenÈ¡ though¿ neccrllry by councrl to convry pßop.rÈy of ÈbeoÈbcrr or to GrglDgul¡h rny rtgbE of dorcr, cuEÈr4í, bo¡c8Èeôrt, orof f¡rbcrlÈ¡ne¡ ln crcb oÈber.r o¡t¡èc.
ìrmE! rtr purporc of .br¡ rgsGca.nt !¡ to ócfr,nr ¡ad lrüÈ tbccr¡f¡¡ ¡nd ór¡¡ndr ubrcb 

'¡cb o! ÈbG Þ¡rtrcr ¡brrl bevc rErt¡¡B ÈbrertrÈr of È,ho oÈbas tnd Èo proEoE. aartÈrl hrreony tnd Èo dleceuragrelth.r p¡Ety fro¡ sccklng r loncÈtry bcncfft, by lnteltutirrg dfvo¡coptoccedlngÊ,

shou¡d ËlÈhcr patÈ!, dlr during tbc nendcncy of tÞtr contràcg Èhecl¡t¡s he¡crn strÞul¡t,cd ¡nd deffned ¡h¡rl br Èbr lt¡tÈ rhlcb eiÈberpartl tty l¡av¡ aErlnet hi¡ or hc¡ c¡Èrtr. tt i¡ undcr¡Èood tbrÈ ,thcfrr¡t p¡rt!' i¡ r vldorcr rnd hr¡ onc chfld curvrving ËhrÈ a¡rrlegr.thc ¡ccond prrÈlr ir furly ryarG th¡t undèr Èhc prc'.nÈ 
'v¡ 

of Èt¡csraÈc of rlrrnoir ¡he.rould br cntlelcd ro onc_h¡l! rllzr o! th! nÊèest¡tÈ by rntcstrcy lf ÈhG firrt prrty died befo¡c .¡ccond p¡rÈywhlla r¡asrrcd or ônê-Èh LEa (rßr of Èhc neÈ G'È¡rG ÞJ' êrclcl¡tng herrtght of trnuncteBlon of hls vlllr if lÈ ye_r. noÈ fgr ÈhttrerccnGnÈ' Flr¡È prsrv i¡ rulrv ;r-;. ;r;;t;iourd bevc ¡r¡rl¡rrlgbtr tn chrt be voulô bc cnÈtÈrcd to ell of Èhc ¡cçond party.r netcstr¿c t! rherdtrd tbtlc nrrrlod by lntc¡r.cy.or one_h¡lf lI/21 Þycretci¡inC hlr sighÈs by rcnunchtlon ¡iacc ¡bc hr¡ no dc¡ccad¡oÈ¡.

7
¡

i
I
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the ÞrrÈitr fur¡y u'dcr¡Èr.d rnd rra rursr of tbÊ rtghÈ¡ ¡ndobrrg¡.fons of Èhc parÈfçs tn Èhc cvrnÈ . DGC'.è of Drrso¡,¡Èron ofttrrrlrgc or ScprraÈr üalntGnt
o! rlltnor¡. ,""oou;;=;."cc 

f¡ GnèGt'd bv ¡ cou¡t ln Èhc sÈr¿r
aralo Èbac r cougÈ n¡y grrng harrddtÈlonrl righg¡ ¡nd cnÈlÈleaeaËr. ggu.saÌ, ebc :rprorely ueivcrrad rclorrÊs .ny rlghtr, .nèlÈ¡cEGoèr ¡nd tnÈ¡sert la tbr .e.nÈ o! .dhso¡uèton o! rltrltgr or ÈbG êôÈry o! ¡n ordc8 gr¡ntlng BcpttttÊ¡rlnËcn¡nec tÈ bctng àer er¡rrcrt ¡rust otê pur¡¡to ltetÈ bcr rrshÈ3 r,o rhos, 

".. ;.,::ï-ïuraÈ 
to tbl¡ ÀgreG¡cnr

rgEGr¡¡nÈ. 
''"'Ù- rw s.ert ¡cÈ tglch ln Àn'¡c&E BayEtSE of Èàtr

lt*îts Tho seeond party unôctrèand¡ rnd rehvoylcdges Èhrt È,hGburt of Èbc cst¡Èc o! frrrè p'rÈy b¡¡ bccn bègucrrhGd to ler¡¡llu¡ruD of À¡¡¿ricafì ÀrÈ. Îb¡ ¡ocond ¡r¡stl, ¡l|o tqlly undcrrt¡nd¡Èh'È lcrsr t{urG.! of À¡crrcrn ÀsÈ ir r ca¡-rrÊEpÈ orgeaizcÈlongoyÊrncd end rrrnrged by an rndc¡lendcnÈ Bo¡rd of DirGctore¡ vhreà acyoa 
'o'!r noÈ ¡elect hes e¡ r Di¡rcÈotr ¡t ÈbÊ Board in iÈ¡ dr¡creÈton¡halt dcÈerai'nrt psoeldedr hovlvrrr Èr¡aè rài¡a f'¡sÈ prsÈy i¡ rliveshe el¡l not sgrcc Èo bÊ a aenÞ:8 of chr Bo¡rd o! DirocÈors.E¿EVE¡r't¡ thi¡ ÀgrGGnGnC shall bc blndlng or, Èhr prrrlêshercto, rnC ÈhGit tG8pÊcÈiye hcl

ðtslgnt. 
---!!È'vç nclttr erccuÈotE¡ ¡d¡inl¡Èr¡Èor!r'ànd

1HELF18¡ thtr ÀgraeÞGDt sharl bccoac effGCÈlee onr!, if thGcontcapleÈcd 
?¡,¡1¡gc bcÈycGn Èhc pattl¿r ls ¡cturlly eolennf,zcd.rt Èhr a¡rri¡ic r¡ noÈ ¡olcnnf¡cd, Èhlr ÀgrcraGnr ¡hrll ba rndbceoac .yholll null and vold.
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À virlon for tlre hlt¡¡r.

proù thå lc¡Etby rtrrt¡glc PlurutnE dLecrç?loat tùat ro b¡rvc brd
¡s i EOùú grie¡'t¡a l¡si t¡n EntD¡, I Þcll¡r¡e ïs. b¡gro r11 96¡
to rccoanizG thaÊ rc rlìc rt a cË'ltlctl Þolnt tn thc b.isto¡fi ol
t¡- io,tñ¿i¡t-.. f ¡I¡o Þclirt tìrt rc 11.11 h¡v¡ Èbc o¡tpcrÈwrity
.t or¡r EorrÉ¡ IcttnE ln Glveray to râIc sore ol tlr¡ rsst lrE'ar
tìnt óoci¡fon¡ ôlã¡Ë or¡r fuq¡rõ rlncr Drrr Lrrr beqnn bfr quæt
to cÊtå¡lllstr à¡eric¡D rtÊ a. oDG ol tbÊ FrÊe'rincrrL ¡cùigt¡æ¡¡ts
ol lcrt¿rn cu¡t¡¡rc.

lta ry conv.rt8tlo¡r¡ yltb Yos, f Inor Èh8t nC r]l ¡¡nd¡rsta¡rd tàc
æigË- of our acsDonsi.bilit-it¡ r¡¡d tbc conct¡sr.nt crælot¡glrcat of
-rs-ddrbêiatione. lQ occu¡¡y a Do¡ition of cnoor¡s pt{vllogc
t¡¡t-riff groÞrbly ¡ot bc r-aäl¡f¡cd ln or¡r lll.t'inr ¡t leest ¡ot
ritlrln tbe-lrÈ .oifA. I'b. arÈ Ërld rl¡o rccoçnitcG bæ sig-
nlllc¡¡¿ o¡¡r úccisior¡¡ vtll Þ, nù!.ch ehor¡Iô cncoursge ua to
lhaÐar¡ Gtqr tæus r¡rd caù¡¡rcG ol8 ecnt. of ÞurPoGC. I bcll'êfei
¡l f brvc frc¡ tbr beglt¡nlng, thlt us rrc polecA tor Errs¡tne¡Ê
r¡É tbtt thc ê.clÈlonÃ sc eie ¡¡or¡t tâ tlxË r11I b¡ve l¡¡tlnE
irprct.
Citrc¡ t[c¡c ruriqur clrcr¡¡rt¡¡rec¡, tnd Ëcvtrrtl accënÈ ilæeloFÍts
t¡¡t t rlrl rteiw ln grrcrtca dæâtf in oivrrny, I tùougùt I
thould sh¡tlâ rlth yt¡u i¡r rrnrG Cf borl rc tùot¡ld ¡rrocrad. I ôo to
brvi¡Ð rpcrrt ¡¿¡ry bo¡r¡-ultå lasb of our potcrrti¡¡ ¡ultoæ a¡rd an
¡qr¡rl-a¡åu¡t ol tþ¡ rulllng onsr thr potlfbtltÈie¡ that llc i¡
fiott ot ü¡. I elto h¡v¡ tbo adtlcd tÂvaDÈ¡gê of having cunt€d
æ.r¡tbftlsr¡ tor ercb of thc J¡ìttltutiors, nù'ich hrs affôtîdlô ra
¡¡r insld¡s'¡ unÖtatttldfnE of tù¡i¡ ørr,rtlon¡. I lsæo thc col-
lcsÈlur¡ of G¡cb insÈtta¡tl;Ion t ll, u frlc¡d¡ rlÈh Èbo dlrçtor¡
srð tùclr 3t!ft3, t¡td ooulìÊ nny of tDe g¡¡rltortr qonrlcËvltg,lrt,
rrrtlrrlli6¡¡ Þlünatl, a¡d cd¡rc¡tors ât 3õa of ¡)r cloecsÈ col-
Ieagrrrt8, rñ tdditlotr, I h¡vc r a{ãttc of tbr c-ultut. og .¡cb
fnrtltutlql ¡rid Uw uo ¡ot¡lô tlt, or ns't flt, al tlr. ca¡c rly Þt.

l.lrrt ta1d, IGt n Þcgln tbls rblt¿ papæ by ¡lctch@ 7y vlclon
fæ clverry. f U¡oì vitl rpral' rDoqt tbc fuÈutt of th¡ Pour¡d¡-
Èlq¡ r¡rd crrd, vith r ¡uggtgÈ-fon tor r lcratÆttlc elll¡¡æs.
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Às llonat and bic à¡ertcrn aor¡rrtrtÞ¡rÊs u¡rdcr.tôod, Glv:rny is
f¡1!l1:"lll ! rer-rerr, a ÞIacÊ oc Arut ¡"""ty ånd r.Étl-rr¡lrc oEls srn r.c'oec= r stnto of ontr¡ trif and-cæla t.fi6n d.r alc nst ¡e¡ ttrc. tgg. r¡d-or¡r Þrûp.rÈy t¡¡sa-ü a¡¡ iärrr¡sior-õiPertc or u e e¡tcrtiÈe .of rnu-r++ric lnrlr¡rtr-r,-i.ö.¡aiJ!of q¡¡ cryc'nÈ¡rl rtntcgic prrtnairhrp. gnrir.-ñad'tr¡.-ñãl-
ùourc üra-Errtl.ns tnlti¡tcå a nurbã-ot Ërt;rg¡o, f lf¡¡rr¿¡e ôo
TÎ_.=_:+neFny-a8 a pracr rôæc ürriar.-se.ia-ëoic-to-iãéão.r-
ÀorÈ' Etigcr ôf tlre à¡trtcen ti¡¡rrê¡rÍonf¡t¡, Þt¡t. rn*!rd;-rrnuleioa it a3 a slt tbrt ûqr¡o-r¡rcaJ-iirvãc a¡rcrp olpeoplc-¡pelntcra, pot¡,- rc¡¡Lch¡r, srrteå, -i.¡rd¡dñ-ãrcñrt 

¿csetc'-"tùo rnilrc cfü a¡á $ort ihêre r¡ ¡oo¡in-prrac;trtio¡rcrs¡ ortt¡clr eaft-
Tbc clo¡est ædcl tor tbl¡ v1s10¡ la ra.dåo, tbr ñattiSt '.r.Ènat in seratogn S¡rrirrgs, foru¡éed o"ã-üi"¿rr¿ y.ar3 rEo.rÍHo consrst's of -a tirgei itrtcry ¡¡nsion-tu¡È;ig on Ëutll¡rlgrot¡¡rds rttå vrrí9us outuutldt¡rge- t¡at ü.L,rêã ;or sÈ.¡d.roG-r;ä-houctag. f fDr ¡st¡tc rrs tuo-Ëcprrty.oi t¡c-¡rigt¡ !¡rrly. I
ïH:åÍ;***-lllllll3"åå:f X1gi¡*po'-,iú¿ãËtdd-ËË{rE-üí'r¡.-'Hr'åffiï_li:ü&_ trf"E*- Àcccrdirq-rc tb. ¡rrrãrnr ci""ccd, tb" d-"ti¡rE-hàg-.É
19"- --!r:^prog-ri-fc #¿r"tä], S2,ooo,ooo, úÈr e",pc'cee foretcb frllor no.ntnçt ¡Ë¡Ê g5;õõó- Èr_rorrr¡.' rieor-¿-crrr¡t¡i;,ln¡¡n cr¡r*r, aru^ru-ãrai'ryi*l ptiËh, a¡d r¡å-r" dcrey eorco! tbc rorc cileæarec-p""pi.-úr- ¡¡r. rcrår¡c aI-rr¿¿o. )

'àr8' lrc oÈD¡¡ rodcrr tor cryGEfÌtr Èh¡rt r constd*d h¡tg* 
'ffiS,s#'Hæ'gÊiffi$x'¡åtlL!Ë:n m ¡:n-:ruIffiffi'FÆ'*rltgtÈlv' rhcac +r.- ãørîil-;Ë.r*rÉîry rcadcrlc. s.¡þrr8r.ss1:ffi t¡. -iiã to Ë-ll ;",i-6åËlä 1-."rch, sivo

ffi i:'tHi-;ffi ,;ilH*ffi #:ffi .iå,,

r cltlnl ratFo t¡.Èlre bcst rodcl lor r¡¡ trceuÊg J! ¡rvfrrz.3 trÈ:t1-y olfcn¡ rt t¡Ëi-.ffiä;
ler"¡sä, .'rá ié i¡ ¡ot¡ ¿ii¡o.r,ã"r3Í.Ëï*tgrffi;T"".iî,t*ff ît'"ï"#',.isi:iïi:**r j;JË;-"ïrtË_.'
h¡p¡ rc rore tbrrr trn ¡cttorr.-'
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r tl¡inrc lt rourd-b. inr¡4æprlate to try Ìô *le Grncrny iato urrc¡dc!,ic canr.r lr¡kcd Éã r-corr¡gc 
"aúrtrrr.r"rty r¡r{'a¡dl'o¡caõcic credlr. rrr¡Ë r¡ra tã¡.ãrócr;-€'ccÈ rn-i;ítÏ;rilîti ¡.!:l+Èqrlv. cr¡-asrvc. ¡c-uor¡ru ar¡á ¡aìn-e-därffiir-d;îäF!lrc,. I !lr:nÌ üG cbou1d ln c¡q,rglrd in vrrior¡¡in¡c¡tionrltnfrl.er,lve¡ i.n ctvÊrny. ia rtõ¿ cemtdt;ïaìfrrg th¡ dlrccÈor ætùo cr¡¡ator or n¡c úrc¡ rnãä- o;-ffi ñËJï rr, Þaris, torqa¡Ftc. rc al¡o cbould encouraEe tbosr-iniut¡¡tron¡ to-ådã-æGiverny for loe=r¡raa, ey4äiia,-üg r.;Ì.bæ-to ¡ ôo Dorbclicr¡e re ahsr¡ld-conviF-crüãrry tnts an-a;Ãé.nic outpoct. (rtcÀ¡¡rtcen Àcrd¡¡v in Rsc ¡ñn¡"--'gsõö,óoo -rlãüír.a 

6r ¡rrllbrary. ) '
thl¡ ts nsÈ tc lcy t¡àt rç s'or¡ld rEÈ _!¡ve ! .,qrr rfbrary f*rctyË¡'¡y tor thc róe of g'r t-ir-oa ¡¡r¿-u¡ier¡¡Ei"*,o.r. E!Èoncr agaiD' r do ns-- f:,rri¡rh *-*g"tq .ry-dfrïä=" æ cErul col_rectlon¡ r'.¡rrrhre el¡¡uùr*' -r¡" _Jgry 3¡."- Èhr DtrOO.sa o!httdtng a rrbrar¡r, r rhtnr r à¡ouíainããã.ã. tibrarles of-=;ff ¡r'ffi îà$:l:Ëritr:';Fil:ä;i*îHiiFï'
\r nevtngr ¡ ridc. ¡rrrT'a of trrlour_ft-Gterrny. rr could, ¡rrær.dc cäilttffiÍlffit to drc;i ãËiiqar. eródå;- - Ànd-r.-ã-iri" -

*-ffi *Hlq=#'ft ffi :'Ëffi#lFil!-
ænRÀ ¡ourD¡àilrc[f ct¡rEB rcß Î|lE qßør ot rrr¡rq¡¡ ¡¡*

f-Þollcrrc m ibould ¡¡Eabltgh r olnt¡r for tùe ¡tÈion of ¡¡.sfcr¡,-¡5t !"r"-in tbÊ onLt6d Statea.Ëiru#.#. ffi:'
ffiËiffiå! ffi:ffiffiÏ#Hliffitr'
:"Hmi:.Æi:-:"^!Dô-T¡càt3t !r9pe or ¡arerrer ro.È üo.¡id,r-ä r i.o .--ä ffiLi,i*iu'€:Ëïr F;**trf :,, 'tcrì trÈ. ttr. c.rrt s-rFrËrr".¿ óÈudl, äfì;ä v1¡u¡l ÀaÈ6 ar\- rrriqr¡¡ dl:.t, -?rd-;*îit¡r*rr"rr,.tô-Ë: 

æry tåc rocÈrectrrnt. .to ot¡ei'er-Ë ä Ëit t¡- t¡få ccnc¡ntr¡tlæ ofn¡3.ureæ' ro ûtùæ 
"rti 1r riä 

"uc¡ ¡ tr-¡tar of pollttcal
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Þo,.a' rÌr*e-f-ry-*rol îþy ¡e choutit noÈ be rb¡e tô ohatn'r¡ppc.' tor .''* c¡nÈer: r¡ro Íëi-nrsftrãrs trcn euc rcderrl¡gffil: - do t¡lt æsããriæãiüEivl-Iã äiräiãã-to ¡e rn
!IÞ ¡ar¡rl.r. oqr Þar¡arìo,! Ëbc¡. :rd to drar qttgr¡tåsl to or¡¡lim'ffi*ft.:riîiîft ;."b+õ Ëüã ..'n* iñì¡r¡f G i-'uriïåils 6i -!n";; ¡-¡iLËË il,,",.r rÍ"L;H;" o 

g;;¡ t -rüc er'lrrl- ¡Ë æ,¡rã ¡e-i-rä"t ror-i:år¡å-r'rËup âIu e¿¡¡crÈro¡r,¡nd rbc hr¡Þ ?or rh-;ã.d; ãr;";i"-t-"ã;:Ë-.oa rÞ,roa.d.
r cr¡çl¡lon tha h¡il4tng-horrrrng r bgú!_of Gçhor¡¡¡, er¡ratora, arrdotðor educa.or¡ ç¡õJüirã-Ë-it=" rãiros-tã-rrr sur¿l bercrccr'd Èo eq€-to ùu"--ã-,tci.on "-ñ;i-oi'ä"lr pes¡¡ (snHÍÏäIE il-'+.i.'bd-';;ia áe',,ãL';.ä ìîrc u,. Luce or

ffifrfffi¡*
r thl'r thât tbrs c8ÈtCr-ràould-æs¡c¡trtrrte on l¡¡r¡¡c or ps'brr=:$äËïLAT* pr"r"c"Èro"-;-à¡di6-il it i¡r r.pcrc or
-*i."'_' 

"*J'ffi ,-'lîËl;r;ltìT¡ rã' Ë-¡ä. to

iïin'þ#tr;'H;.ffi#*Ï:ffgi${$F*+iÉffiffiffiffi.+ffi
$*ff#+*ffij#t¿*t"ffii*Hi.H"..i-.o,ä*i=#þi¡:"-îffifr f;rtiäfl ¡3 

üio 
-ìiffi"' 

¡",,.ã-õ;; Ë=:-

"

ffi#H#-H-î'.'ffi
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P^C¡. 38
P. EE

PA(E C5

PÀGB I.r\Z'

'!hc Pbu:rrcrutletl n¡tldlog canl$ al¡o bs e place to stage s¡ll
crlrlbtÈlonr of tbc Trrr¡ collccclsa or bor¡Èi$¡c ¡boru ratatett tororÌs in tbs eotrlecttoû tbat wuld alrar ot¡ otåcr collcqtio¡rs t¡
rã¡hlnftton or Drlnr¡rd. Ealng adJacrrt to tÀô Stat lÞp¡rtîr:'¡È,tÐ Þildå,rql rculd ¡ttotr{ tb. Dor¡ndation-¡rplc ê,HDrÈi¡ãity to
efrânö itt lnflue¡r¡:¿ ¡¡d rcthd.tftc¡ ost¡tdc t¡c Hlt ¡¡¿ t¡cBeltrry-

r n coqùctcly co¡wl¡rccd tâåt tå. Ecr¡¡ lcr¡na¡tioir couccÈ:Ln
rhcn¡rð Þe fn tåc sare city rc the hunalttlqr lteal!, rt þutd bcfooLigb to hevo it any otåer uri, ÊGpccr¡lry lf tbe r"ttn¿eãrìã i"to Þe rore täa¡ a Er¡+t-¡ddng oryanllatlon. rt t!ßrcfore f,ol-Iflt thrt tb. collÉÊlør gbo¡¡lû Irc hou¡.d ln llachl¡grtq¡, rtÈh-aslrablc prrt of thc êoIræÈion dGrigmÈed to b 6tib1tåd tnGirrcrrry.

f Þclt.ìrE tlrrt lt uo¡¡ld Þc rl¡¡rÈ to BtrihG r rtratêg,Ic partnarsbt¡r rttlr tD¡ ratlonrl -cetrc!¡- lhe crrrrrr ú t¡" ereeåinæirr¡nerr l¡ chc eiÈy, r¡¡d tà¡ Dat rcrp.ctc¿ Ln t¡rr isE-rc;re---1nÈ¡rnattoÈ¡llr. rt h¡r th¡ roct trie pæ utrcn iÈ caãl to
¡OtnE frol rusc¡¡¡c bcr€ ¡nd ahoad, lt hro tlrr ret ßecutrG fin¡¡-eing, ¡Dd lt bæ tt¡ rtaongÊßt ¡d¡¡ätion¡l coæor¡cnt of r¡¡y-ãrour ¡nÊcenB ¡r¡it6.
tìhÊ ællr¡ collGsÈlon -ronld Joln sco of tàl !o.t lEertant andlrl.starl-crfly bmlacA coffétto¡¡ oe.r tora¡C !,1, iËicaü,-õ"trro rost not¡bl¡ b.f¡rg tD¡ g¡¡u¡l xr¡¡¡ colrocÊio¡ ug t¡iechcctrr Drlc. nr ærra collæÊlon ¡or¡ltl erro ¡c- a eu¡lrÞ cor-prqilÊ' to thr Gallcry'r.rlclr holdingr ot r¡crlc¡¡r ¡¡tl rtrirc thecrllrTy:t lrrga coll¡ctlæ¡ E'.ld br-en ru¡¡¡nftlc ¡reåÈ toeü¿ÞlËlorr¡ th¡È sr rourô rr¡¡t to Fr¡¡rÈ tn ctvãi "¡a pcrùaD,g¡e¡d te oCbct E¡toDcrn vlrn¡ê6.

lbc tr¡¡¡ rr¡d tå¡ eÈ.+trr o¿tr collasÈlons urrr næ üÊriclhÈgttt¡ to tb. Grllorl. 
_ _ 

!!tey- rorinc¿-õn-i-rg.t;Ë-i*rr.iiîüp toÈrtrlt' yorr¡. .t\r qlr.ly-is r.haratcrg ¡ccaiæo¡å to 
"-proiãagia:TFEülGr-t pertod ùDd rürrd not bo precrurlng u8 to râ¡c r cor-TIEDIIB at lrü7 glr coo¡-

lDr !!rEa lounôaÈtql rûulô ¡tro not, !¡va to rå¡(G rrUi fl-rrerlaia¡coæ,rtbr¡tt-on ro ÈÞr cattæ¡r ¡ã Uf¡ råf.[ionäile]
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FÂÉÉ 669/rg/208û t5:{3 6172a18r58

tl¡rlly, ú ¡r.8È!t ÈIc¡l tllü tb. fetLoÎal Gtllcy Pol$' oPt +ib i¿'i:i'ær GÊ r-, Dür 1.rr¡ ùrú rcgrs¡rÈcil tbG At¡t ÞPüü¡t
;;üË-È"a"ü of {tãi¡tfonal ctll.h¡ tor nrv t*¡s' ¡lor lrtl
ããffjäfãn Èo ¡¡¡e ln lt¡ criglnal llorÊ ulng, ¿t¡*q:a uf tf: 

-;¡--toü¡ pop.-üÈó dcrr.$trd ttrr^¡t¡¡¡l¡cautfct! BulltåPS Euid Ì.
¡n-¡ooor tlÂi I ¡ur¡.cÈ Dafi rould fi¡¡l ærc tlan tttÈiltg- I-- ta
¡n crgportrDity Êbr: f. ballcre rr ¡boulil ¡cl,¡t l¡td cclaErt¡.
r lool, tsrrl¡'d to rrlartrtE rll o( ttri¡ rlth ¡tott ln clrurrqr.

DTCE SII

TTITfl. PâGECS) æ
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Tcrn For¡ndæiou
Bo¡¡dMcai¡g

ttfi¡t¡tcr
A¡¡g¡¡rt 24,2ffi

I¡ anarda¡rcc by Confsreoca Call:

Dr. Pa¡l Tucka, Chair
Hoa J¡cquc¡ Andrcrni
lrlr. Dcæ Br¡¡¡troct
Mn LfrgñtD¡¡cy
SÉor¡û Atra Sirpron
h. Tbrodqc Stcbbiu+ Jr.
Dr. St?br¡ic Prcc lùfrrtrdl
[ftr" Jurlhh Tern

Bylnvitiou
Mr.lvlrtHcærole
lvfr. Rrlph L¡racr

srúÊ

Mr. Don¡dR¡b¡r
Bylwharioc

Dr. Dcfück Crrtwrigti
Dr. JohnHrll¡¡¡¡tNcE

Tbê Ecairg w¡r c¡llcd to ord¡r t l:Ot PtrL Dr. Tuctcr inü"úd úrt thâ Fr?otc wlr
- to rwieur tbc for¡r proporrlr rnd dcrrild d¡tr uË hrd rccciwd Êoo our for¡r pdcdhl

prrtnÊß dlow r¡¡ to bc batc prcprrd for tùû Scpt¡o¡cr rocdúS. Tb EiltrÉt frûE th
AuF¡n 7, 20ü, Strtcsic Pl¡n mæting wut rwicntcd ¡¡d unaninu¡¡ly ryprorcd Ð tl¡c
Strncgic Plraniag Coaoittca
Tbcre wc¡e sig¡ifig¡d diro¡ssions üB¡nd rpbclbcr tivcr¡y wr¡'c¡úd- totbc foq¡r of
thc Forndrtion'¡ ui¡¡ion A decisir¡¡ rvr¡ nrda to i*lmise thir çc*ioa r thc Boüd
mctring in Scprcnbcr.

Dr. St¡bbi¡¡ rrygl¡rcd tt¡ qæ h¡d rhedy dlcidcd o¡ ¡hc cånl iryq¡æ of Givøry.

Ih. Tuckcr rtryiÊurcd ÉÊ b¡dcg¡otnd thqr r€rrrhcal ¡s tb dæfuion of -¡kht Civúry
cdr¡t- Mr. B¡¡øocü. i¡dicr¡cd tb$ hÊ r¡w thÍ thcrc b e dlfÊræe bctnts th
i¡npo,nacc of Givcray rnd nrking h ccûtnt Dr. M¡¡sh¡ll di¡q¡r¡cd ¡ltc¡¡aivc¡ r¡ this
prirt:

. l. AgfGc thrt thÉre ¡¡t rstcolvld iss¡ca snd F¡t ?lrãr úidt rd tbco lool ¡
ücpropo¡¡¡¡ in fu ofr¡¡; or

z. Fodu on tb¡ bs¡ã !¡d tbca ¡efu theo b¡c& to ¡ ro¡ll Itu¡P to nrtc ¡
púGtcúlti¡'D st thc Dcß rrcaing rt¡d cnd thc call mw.

P^C! 40

It

lr
lß
lrt'.
t:

I
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tt
t

Bo¡¡l Mcaing
lvfintc¡
A¡¡gls 24,2W
Pr¡e 2

F.. U"*br¡t rgraGd rh¡r urG hrd Dcr dilqßãl tbc ccorntiry of Girær¡y ü ¡ Boüd hr
herl d¡sq¡r¡cd h in stracgic Plr¡ cos¡srince mccings ssd thæ cÆEsiccÊ hß comc ro
tbc oæh¡sion ofGivcrry ubcing ccorl.
Dt. lvfrnb¡¡l also arggestcd wc ¡sk Hetcoc to wrirc tcr perccptio ofDa¡,¡ vi¡io¡ of
Cävrrny". In otls qlord+ rrhü is tto ¡rpoco of Givcrnç4
Dr..carte/riEh indicucd thlt lp h¡¡ Hdeæ'¡ pqc rd wlll rd it or¡ r¡ rom ß tldeoe
rcvicw¡ ir
Tbc gor¡d ülccd Dr- Cút¡füght to wthe bic vic,r of Givcrsyt¡ ûrlno rdüing tocù¡ction
Mn D¡lt' tn¡d úü rb/. did ¡or r€cdl th¡t *r b¡d dilcr¡scd -rbudoohg- chicrgp.
Dr. Tuc.hcr i¡dircd thü úr rhiltiag hd gm3 rlørg thËÊ linGa

. ry chicago f¿dlûy nccds r grcú d"er of uoocyo bc b'rurgbugto prrwitl
cbrr rnrsanns;

o Tbc¡ rrr pmblcos wirh thÊ Chicrgo E¡le¡s'l codg¡¡rüim;'o \Vc blvc r groblco ürraci¡g a¡tcod¡nca ia Cbicrgs;
o Thc¡e is cooddcnblc cog iavolræd in erpporting tb chi-go dua¡ld;
. Tho collcctiæ ir æt rdcq're to bc sglh b.t*E rm i¡rit,üioot;
¡ Tffi¡q rbÊ bcr w¡y to Erxi'izÊ q¡rÍÊn.r?É ¡'É fi¡lfi[ qr nir¡ion is to

rlign with eærb inqftrú!'g clæ tb chicrto E,'ar¡ rd foc¡s on
Girary r¡d cü¡c¡imrt in'tiævcs oftbcFc¡ddæ.

Mr. Br¡¡sot ¡¡i¡t rh* ç bd act=r din¡s¡Gd rhi. t t¡Ê Boúd lcrrl
Dr' Tudrcr rgltd hl ncod rh+ it wrs r co,rxlusion of 6c Stracgic Plrming Committcc
eDd tha ùsy wut goilg to r¡¡la ¡ ¡¡¡sr6¡eod¡tios to tho Bo¡rd
Dr. lvr¡¡shdl tr¡d th¡ *r cotdd mrl.e ¡ dcci¡iou o¡ rhb c'rt if *r ¡o cborc. sbo û¡nbcr
indic¡¡ed thrt wc¡bq¡td E¡tÊ ¡¡¡¡üaücæ¡rÊtro isq¡es ontbartpdr¡tråo
Scpcmr.ucm3:

r Givcrry s boû¡8 @rq
r CtoriagCbicqo

Ih. TrÈ ¡¡f¡¡a¡d th¡ wr dcfinitcly ,orl¿¡ I dcci¡ion ia ScptcobcL

9r- Y¡l¡bd¡ nrgÊstGd ra chroæ ùc order of tbe ryãds ro gp rbeutb n.[n't co¡rrrrcl
Mr. A¡dna¡i indicercd rbt tço of tbo propos¡¡ ¡¡cd ære dqit. Mú. L¡r¡cr +hca
di¡e¡rscd tbc snacgic r¡¡i¡¡cc cûËr¡r Ci* prco¡* of bir dr¡ñ w¡¡ úa rbe¡c wüdd bc
no Eu!ã¡m i¡ thê U.S. aDd tbA wor¡ld rstievq r¡r of tbc l,{'rr¡n¡q.r*vc h¡fdcû of nraniq
thæ rm¡sa¡m. lle rl¡o iodicr¡cd thd üû cducedon portion h¡d oor y.r bæa s¡mciedb'-
dcìæ{opc¿ And th. ñnrl prcoi¡c w¡¡ rhr¡ ç! *or¡i¡ ul¡¡n¡æty ntå rr,¡ worb of srt
ovcr.rc thc nrr/rtigncd in*in¡tio¿
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Boüti Mc.¡tng
:' Miq¡æ¡

^¡¡gt¡s 
24. 20ü)

PrgP 3

Mr. Iirncr wr¡tÊd th6 Boûrd rtúough crdl prt of thc drrft cotrct Fron thæ reviËw

thÉe crrcrgcd tht bltñring itsûs

t. Ouncr¡fip of thc cotlcctioû" $rq¡td it bc dmrcd æd wbo hold¡ tit¡c.

Z. r¡/lra.e rtrê cdtcct¡oû would bc houlcd, hsrr ¡¡n¡c.h wou¡d bc cfih¡bhd rd
brbø long

3- Th çrc*im of¿ ¡t¡dY cctttr'
4. Tb quc*ion of officc ¡P¡ct

5. Wtghcrrc¡hor¡ldcmih¡cúoocry btcoøt¡cionor¡ru¡iug
oPporù¡niry.

6. \[,bo nmr¡ld qÍiüÊthc cotlcctioo ¡od who tba permnmuld mrt.îx.
7. Oa wht s¡bicct¡ tbe digned inniurion rrould h¡rç to coa¡¡h with thc

TanBor¡d.
E. Urùr¡ wortt úd¡ld ætu bc ¡old-

9. l¡n¡c¡ rçguding cf,t¡¡bitios& pr¡blic¡ior' Ée. tGqdtirg Épn thc porible
¡lli¡oca

tO. IIryrhc rcqui¡ition fu¡d úot¡ld bc bs¡rdld Ë!durho lbf,¡ld E¡ind¡
cmolof ir

ll. E{fuc$ioútd issP.
12. Tb tüu¡ of thc m ü Giveruy üd qft.t occd¡ to stytbcre pcrrü8@ly

vrË¡¡¡ whrr migh rcne.
-Thc Bo¡rd coæh¡,óod rb¡t it wiü h¡vc o rd&essthc lbovÊ 12 i¡s¡c¡ r¡ s¡{l rs tho issrc
of dacrminirg arqb prrilr.
M¡. It¡bGr was ækcd o fin¡lizc thc rbovc li* ¡¡d ¡c¡rd it or¡ sith tbc oinrncs by thc
gno o¡-llgE r!cf.
At úc Scprrúb.r ítcÉrisg; wr nccd to bc pæp¡¡cd to dire¡$ ¡rtrt gu¡litie¡ of thc
6¡fu¡rtios¡t progn¡¡¡ wû wtst þ hrye i¡clrdcd in thir plan

D¡. lvf¡¡rhrll aCrcd if rvç.¡ba¡td rcod orú ¡¡ RFP to dl for¡r n¡itor¡ oo cú¡crrioa So¡gt
Siqrca qgSEScd rhlr \r'c nGGd to dccidc wl¡¡ st w!ü r¡ oOpo¡cd to wbdtbcy'rc
goingto giwur
Dr. Tr¡ckÉ q¡gçsrcd thu tlç n:n scp ¡buld bc tbÊ followinS:

t. Ca p¡¡pggrb o¡ cô¡cr¡k¡a Ê@ rhc for.¡r i¡gi¡¡tion¡ !t to hcla, tttGy w¡¡d
. çlwqfúngwitbthFs¡drim'

z' Eq¡¡diæ ttæ gãtcñ¡ pottioa ofrhe p'roponlr o'n ¡ûñliuion Éom ¿ll ftn¡r

insit*ior.

P^GE. 42
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(
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Bo¡rd Mcãrûg
.lieuc¡
A¡¡g¡¡s 24,2æO
P¡ge I

3. Gct ¡¡rore infor¡¡¡tior on tbc qiÍing cù¡crrioËl FogilF of tbc for¡r
inti¡¡ioos.

4. Rcú¡cc ttrc bur inÍinÍions to t*þ or tl¡rcp üd tbco foe¡¡ on tborc úd
dirus.

In Scptcnbcr ¡¡s will nccd:

l. Whitc prpar oo cdt¡crtirn Êom ery Bor¡d mc¡¡bcr qåo wq¡ld likc to
pfG0Û¡Ê onê.

2- Erfuctioo¡I inform¡ion
Tb ncaing uru rd¡rwd at 4:00 PIYi

Rcspcctivdy e¡bmittt{

Dondd Il. Rüncr

PAC=. 43
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Flle Numbsr

ührrruE -nt m¡r laaá.an¿ætæ b

lëaßæ¿ ¿4.' 9*ldA. ?t-ttê/-l{¿hâ¿"
i o¡tÅ.ç*ú l/nL,

t'
Ve

I[hf1t'il5l. rnrrcfes or À^.ENDMEN' 'q 
lEE ARr¡cLús oF

¡¡¡conion¡E¡oN oF 
rrn¡*,i EoulrDÀtlou FoRl-lËÉ ÀR?s

xNcoRFoRArED Er{DEn if;Ë'-r.lils-äl ire s*rþ oF rr.Ltlror' HA'E BEEN

Frt ED rN rEE oäíiär-flf lfti_eËöRgiÀRt oel 3EÀrB Às PR''TDED Bc rHE

GENERAT ¡¡or roå'Ëiõqli õ-óipón¡r¡ó¡r Ácr þe ¡r.Lruors, tru FoRcE
jÃñuÀnT t, A.D- reezf

?ln

25TH

+ ,ú,Ø.*fuú
"/dro -614â"^*" "- "/ü*o?¿e*"bÌ"t

ê'tit.t

dr¿ A*.Å..rì¿q' aãâl IETË
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HFP.I t0.¡0
(Ru, Jm. ßtl)

s.àrrt{t Dttüla
Funll ,xyarn¡ Jr ërær t lhny
Orün ¡ Íet¡p laïl¿cr¿úl el
,Slr¡a'

æ tÐtg9¡{o crglll

AFTICLE OilE

ARfICLE ÎYVO

E
cf

E

rl

oEoHgE H. RYAII ñ ¡
Sec¡¡titY of gl¡tc f A

st¡ta of llllnol¡ AUG eg

a',r {lbL- uf -N

ID llE 8ûåCt Fôf u3t &
ta('aðrt ol Sllt

!.LC.tÌ,1
a)þu

undcrrlgnad

¿

^ßltctEt 
07 AllErDÍE lT

Dr¡
Frñl fu.

AÞp¿lvrd

ìJ
r gftdrt !r.

c¡r¡nß noT Fon PsoHT GOf,FgF ndl Agt

Pursuant to the provlslons of 5?tl General Nol For Proñt Corporation Act of 1988,'lhe
oofporâtiôrr hefcby rc,optr !h.¡r àfticlcc ol Amcndfnefil to ¡ùr Adicþ¡ of lncorporutlon.

Thc ngne ot F3 oorpoir^üon lü I èÉ?t Foun'l-Þ1an Fa thr Är¡c

(Nolê 1)

Thr b[orvlng¡amtndmtnt to l]rc Artþla¡ ol lncoçonüon wrl adoplod onJ$[l¿ 18 
'lg-ll- Ia th+ menner ¡ncllcstsd batttv (T ono tut otU,)

By lhi atflrmlsr.ô vstc of r mrJorlty ol the d¡rctors ln offrc., Bt I meetlno ol the
Þoard of dtr4tDfü, ln ærd3lìcrr wlth sectlon I10.15, (Nots 2l

By wrttten corpcnl llgnad Þy rll tro Ctr¡clor¡ h ofu¡, ln compllsnês wllh S€ctfm8
110.13 rnd rÞ8.45 êl üþ Act. (Nøte 3)

By thr mamo?Ë rt a rnlrüng of ¡¡cmbor¡ ¡nüücd ¡9 vrrb by thc ellrnetlvr vote of
ttt6 mcñÞorlh¡ung nor l€r¡ tl¡n tha ñ¡nirlll¡m nurrìb{¡rot votæ ôlcetstty lo Edopl
such rmerdnfcnt, rs povlctrdbylhlrAst.thl¡rddæotlncorpontlcnorüre ÞlrlrwB:
in eceordilrcl wtt¡ Secmn 110.20. (Notp 4)

By writÐn eo¡¡r¡nr rigrred Þy mcrnbrr entitled ü¡ vott having nût lssl thrn thc
mi ni mum n u nluer ol vont mcêÉú¡ty to ¡doil ¡rJch ¡mend¡n¡nh ¡E prãvidcd by th ls
Act, lh¡ alüclÓa or lncorPoratlon; or tlrr bylawü' h conpllancc with Soctiong I 07.1 0
rncl 110.20 4 m¡ n¡'t t'lotê 1)

l

lrugÊFr RæoLuTto^t)

8tr gÈtrchau¡g.

16di-000981



AlÞlshme¡t
Artlclc¡ of Ancnd¡notl
Ter+'n Foundetìon Fo¡ The Acl

RESOL\.ED, thlt rb+ tïnt pcragapb of .\rticÞ V of thc uticle¡ of incorporadon of tbs

corpon¡ion be asended to ilsd a¡ follow¡:

Thr

sr¡d

f¡¡¡llcr tberc
frodr for
co¡.t¡rcc in thc vi¡u¡l

both
or aÊÇêssá¡y
urd all otbc¡
pramoto-tßy Ètd ell
codporrt¡ofl.

RESOL\ÆD' that gô ofllccrú of tho corporation a¡¡ authorizecl to aßæutÊ gucb
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RESTATED BlII,AItrS OF
TERRA FOLINDATON FOR ruE ARTS

ARTCLE I

Purposes

Tbe purposes for which the corporation is organÞed a¡e exclusively for ctrariable,
educational, literary, a¡d scientific purposes includinB, for zuch pqrposes, the making of
distibutions to organÞations that quaiify as exempt otganiztions r¡nder Section 501(c) (3) of the
intemal Revenue Code of 1986, or the corrcsponding provisions of any zubsequent Federal ta¡c
laws ('Code"). For ilh¡suative Purposes only, the purposes of the rotporæion are ro form,
pressrve, and exhibit collectioru of paintings, sculphrrc, gaphic a¡ts, architcstl¡re, and design
rçrcsenting American a¡t; expand tbe a¡tistic horizons of a growing art public through such
activities which will include lecturcs, symposi4 tallcs, demonstrations, films, concerts and rclated
educational Prog¡ams designed to fi¡rther these purposes; establish, condrrct, operate, and
mai¡rai¡ or provide ñ¡nds for schools of insur¡ction and any and aII artistic a¡d . technical
edr¡catior¡al courses in the visr¡al and performing arts and other general educational subjects;
build, erect, ¡¡¿i¡t¡in, equip, manage, lease, and operate Eluserrm( a¡d schools, both ú tn.
United Staæs and abroad, a¡d atl component parts deemed advisable or necessary þ provide
sPace for these activities and exhibitions; engage in any and atl other activities anô exhititions;
engage in a¡ry and all otber activities aod promote any and all other pnrposes permined by law to
such a Dot-for-profit corporation.

No part of the net earnings of the corporatiou shall inr¡re to the beuefit of or be distibuted
to, its members, dircctors, E'lJstees, ofñcers, or other private persons, except that the corporation' shall be authorized and empowered to pay rcasonable compensation for services rcndered and to
make paymeuts and distributioru i¡ furthera¡rce of tbe pnrposes set forth above. No substantial
part of the activities of the corporation shall be the r.tryiog on of propagand4 or otherwise
anempting, to influence legislæion, and the corporation shalinot p.rticipate in, or inten¿ene in
çincllfinBtre publishing or distribution of statements) arry political .r¡¡ri"igo on behalf of any
candidate for public office. Nonvithsta¡¡ding any other proviiion of these tyú*s the corporation
shall not carry on any other activities not permitted to be ca¡ried on by a corporation exempt
from Federal income tax urnder section 501(cx3) of the code.

If this corporation is i¡ any one year a private for¡ndation, as defined in Section 509(a), it
shall be requircd to distibuæ its income for such ta¡cable yea¡ at such time and in such manner as
not to subject tbe foundation to ta¡< rurder Section 4g42,and shall be prohibited from engaging inany act of self-deaiiog, .s defined in Section 4941(d), from retaining any excess br:siness
holdings, as defined in Section 4943(c), from making any invesunents in such ruuner as ro

The bylaws of the corpon¡tion werc restated on July 18, 1994, amended on August 17, 1996 a¡rdamended on January 27, l9gg. 16di-000986



uPon dissolution of the corporation' the Boa¡d of Dirccrors shall, afrer paying or makingprovision forthe Payment of all the iiabilities of the corporation, dispose of all of the asseg ofthe corporation exclt¡sively'for the purposes of the corporæion in such manner, or to suchorganization or organizatioru organÞed and operated eichsively øi-.irrir"ble, educarional,Iiterary' rcligio,s or scientific pLqposes as sball æ the ü"T q*¡rv as an exe'pt organization ororganizatioru under section 501(cX3) of the code, as ttr. Boa¡d oioir*iÃ shall determine.

The corporation shall have such powers as are authorized by law a¡rd in general, subjectto such limitations ar¡d conditions as T or rnay b. prescribed by law, to exercise such otherpowers uåich now are or hereafre¡ may be confeåø ui ra* upon a corporation organizcd for theptl¡poses hercinabove set fortl¡ or necessary or incideur¿ ,o 
". 

;;:rs so conferred, orconducive to the attainment of the PryrT 9i trrr corpomtioru zubject to the further iimitationa¡¡d conditie¡ thal on'ly such Powers shall be exercised as a¡! ir n *ir*"oce of the exemptPu{Poses of the organization set forth in section soii.jal of the co¿. ao¿ its Reguiations ¿uthey now exist or as they may hereañer be amended. 
: t\¿ 't v' r¡¡r; \vutrc ën

The corporation aiso has such powen as are now or may hereafier be granted by theGeneral Not For profit corporation ecttf the sate of l[inois.

subject the for¡¡dation to tax rurder section 4g44,and from
def¡¡ed in section 4945(d), all sections being of rhe code.

making any raxable expenditures, as

ARTCLE II

Offices

The corporation shall have and continuously maintain in this state a rcgistercd office anda rcgistered agent whose office is identical *rh;;i *gistercd om..,ãJmay have such otherofüces withi' or without the staæ of Illinois as the go;d of Di¡ecton may from time ro ti¡nedetermine.

ù

Section l.
Board of Directors.

ARTCLE III

Boa¡d of Di¡ecton

General Powers. The atrai,, of the corporation shail be managed by its

Section 2.

(a) The number of directors elected by the Boa¡d of Directors shall be no lessthan seven and no more thar¡ eleven. The numbe, ofãir..too ,ouy u" ii*ra or changed fromtime to time' within this minimt. *¿ mæcimum, without furthe¡ Åo.n¿rn.or to these byiaws.Each elected dircctor shall hold om* *til the nerc ;"d meeting of the Boa¡d of Direcrors oruntil his successor shat have u".o.i.rr.d and quaiified.
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G) Di¡ecton need not be rcsidenc of lllinois.

Section 3. Rezular Meetines. A regniar.a¡¡ual meedng shall be held during rhe
month of Sçtember of each year, for the purposes of electing d,hectors and officen and for the
transaction of such othcr busiless as may properly come beforc the meeting. If the election of
dirccton and officen shall not be held at such meetirg, the board of d.irecrors shall caue tbe
election to be held at a meeti¡g of the boa¡d of dircctors as soon thereafrer as convenieatly maybe. The Board of Dircctors shall provide by rcsolution the time and plaçe, either *itíri¡ o,without the State of lllinois, for the holdiag of the tegulT annrul meetinj *a 

"¿¿itio""l-;gri.,meetings of the Boa¡d withour otber noüce tha¡ such rcsolution.

Section 4. Soecial Meetines. Special meetings of the Board of Directors may be
called by or at the request of the prcsident or any two direstors. The pcrson or persons authorized
to call special meetings of the boa¡d may fix any reasonable place, either within or withour the
Sute of llli¡ois, as the place for holding any special meeting oith. Boa¡d called by them.

Section 5. Notice' Notice of any meeting of the Board of Directors shall be given atleast five days previorsly thercto by winen notice delivcrcd penonally or sent by mail ortelegram to eacb dircctor at his address as shown by the rr.ord, of tbe ;r*;;;. ír'äir¿
such notice shall be deemed to be delivercd whea deposited in the United States mail i¡ a seaied
envelope so addrcssed, with postage thercon prcpaiù If notice be given by telegraro, such noticeshall be deemed to be delivercd when the telegram is delivcrÊa tõ tne teiegraph company. Aaydircctor may waive notice of any meeting. The attenda¡ce of a dircctor at any meeting shatlconstitute a waiver of notice of such meeting, except where a d,ircctor attends a meeting for tbeexPrcss purpose of objecting to the transaction of any business because the o,eedn'g is notiauffirlly called or convened. Neither the br¡iness to be ua¡rsacted aE nor the purpose of, anyregular or special meeting of the board need be specified i¡ the notice of waiver of notice of such'meeting, 

.niess specifically required by law or by these Bylaws. ' ! v¡ v¡ ¡¡vsve

section 6' ouorum' A majority of the Board of Dirccton shail corudn¡te a quorumfor the ua¡rsaction of br¡siness at any meeting of the board,, except tbat if less than a majority ofthe directors are present at such meeting, a majority of the directon present may adjourn themeeting from time to time without fi¡rther notice.

section 7' Ma¡rner of Actine. The act of a majority of the dircctors present at ameeting at which a quorum is present shall be the act of thi Boa¡d of Directors, except whercotherwise provided by law or by these Bylaws.

Section 8' Vacancies. Any vacancy occrrrring in the Board of Di¡ectors, or anydirectorship to be filled by reason of an increr.. in the number of directors, shall be ñlled by theBoa¡d of Di¡ectors' A director elected to frll a vacancy shall be elected for the 
'nexpired 

term ofhis predecessor in ofüce, and a director elected by reason of a¡ increase in the number ofdircctors shall be elected for a term expiring on the ¿ate of the next annr¡al meeting of the Boardof Di¡ectors.
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section 9' . Uniess specifically prohibited by thea¡ticles of incorporation or bylaws, any acrion rcqu¡¡ed to be takei .;;;;rörr"6.'u"io 
"rdirectors, or any other action which Eay be taken at a meeting of the boa¡d oidio.to., or anycomminee thercol may be taken wi-th9ut a meeting if a conlenr io uriring, sening forth theaction so taken' shall be signed by all the di¡ectors intitled ,o uã,.*ir¡ respect to the subjectmaner thereof, or by all the membcrs of such com¡ninee, as the case may be. Any such consentsigned by all the directon or aII the members of the cor¡minsç shall have the same effect as au¡ani¡nor¡s vote, and may be stated as such in atry dsçrrms¡t filed with the secretary of state.

Section l0 . Directors ornondirector com¡niuee members Eay p.ni.ipæ. io *d act at any meeting of the boa¡d orcom¡ninee through the use sf a confercnce telephone or otber comnr¡nicatiors equipment bymeans of which all persons participating in thc meeting r- ,or.*icate with each other.Participation in such meeting shall constinrte ansndan.. -d preseuce in person at the meeting ofthe person or persoris so paniciparing.

section ll' -Executive conr¡ninee. The board of d.ircctors may, by resolution passedby a majority of the whole boa¡d' designate an executiue comminee .o*irting of rwo or morc ofthe directors of the corporation. The executive comninee shall have and may exercise all theauthority of the boa¡d of di¡ectors in the tou'ug.r"o, of th, corporæionË*."n meetiags of theboa¡d of di¡ectors, provided the commin". rh"tl not bave the ar¡tbority of the boa¡d of d.i¡ectorsin reference to (a) amending the articles of in.otpootion, (b) adopting a plan of merger oradopting a pian of consolidation with a¡oth.r .orfo,",ioo oi ;tp;*L, (c) authorizing thesale' lease' exchange or mortgage of all ot ruutt"ntiJly all of th" p;;;rry and assers of thecorporatior¡ (d) authorizing the voh¡ntary d.issolution of the corporation o, ,euoking proceedingstherefor, (e) adopting a plan for the distribution or tn, îr:t, ór u. corporation, (Ð amending,aitering or repealing the bylaws of the rorpo,"aito, G) erecting, 
"ppoiiring or removing anydirector or officer of the corporation or ¿uy member of the executive ðã.*itt.. or (h) amending,altering or rcpeaiing any resolution of the boa¡d of dirccton u¡trich by its ter's provides that itshall not be amended, altered or repealed by the executive comm.inee. The executive com¡rineeshall keep minutes of each of its meetings and t poi trr sa¡De u the ne¡;t meeting of the board ofdirectors.

section l2' . othel comminees. The board of directors may from time to time establisbother com¡nittees *a rpu.iry- ttrGflãf their.",h;;;.
section 13'. co¡4pensation. Di¡ectors as such shall not receive any stated sala¡ies fortheir services' but by tttãlutionìîlthe Board of Di¡ecton, a fixed sum rnay, and expenses ofanendance' if any' shall be allowed for anendar¡ce at each reguiar or speciar meeting of the Boardor com¡nittee thereofi except that nothing herein .onr.io"a shall be consrn¡ed to preclude anydi¡ector from serving the corporation in any other capaciry and receiving compensation therefor.
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ARTTCLE TV

Officen

Section l. Officen. The off¡cers of the corporaúon shall be a chairma¡¡, one or more
vice chai¡men' a prcsident, one or Eoorc vice prcsidents, a secretary and a Eeasurer. The Boa¡d of
Di¡ectors may apPoi¡lt such otber ofñcers, including one or morc assistant secreuries and one or
more assistant t¡easurÊrs as it shall deem desi¡able, such appoinæd officen to have the autbority
to perform the duties prescribed from time to tirne by tbe Board of Directon: Ly *o-oJn,or.
offices nay be held by the same perSon, except the ofñces of prcsident and secrctary

Section 2. Eiection and Term of Office. The officers of the corporation shall be
elected by the Boa¡d of Directon at its rcgula¡ a¡r¡r¡al meeting. If the election of officcrs shall nor
be held at zuch meeüng, sucb election shall be held as soon thereafrer as conveniently may be.

Vacancies may be filled a¡¡d new offtces creatd and f¡lled at any meeting of tbe Board ofDirectors' Each elected officer shatl hold office r.¡¡til the uext a¡nr¡al meeting of tbe Boa¡d ofDircctors or r¡ntil his successor shall have been duly elected a¡rd shall have q¡alified. Election orappoinraent of an ofücer or agent shall not of isetf create cogtract righs.

Section 3' Removal. Any officer or ageil elected or appointed by the Boa¡d ofDirecton may h removed by the Boa¡d of Directori whe¡ever in its iriagmenr the best intete*sof the corporation would be served thercby, but such rcmoval shall be ,*ithout prcjudice ro thecontract rights, if any, of the person rcmoved-

section 4' Chairman. The chai¡man 5h¡ll þ the chief executive officer of thecorporation and shall in general supervise and control all of tbe affain of the .orpor"rioo g,
shall prcside at all meetings of the Board of Directors. He shall have the power ro execute alldocuments that the board of directon has authorized to bc executed, exccpt i¡ cases where thesigning a¡rd execution tbercof shall be expressly delegated by the board of di¡ectors or by ttresebylaws to some other offrcer or ageDt of the-.orpoätion, or shall be rcquired by law to beotherwise signed or execute4 a¡rd L. general strati pe*ono all duties incident to the ofüce ofchairman and such other duties as tbe board of dircctors may Èom time to time prescribe.

section 5' vice chairma¡r. In the absence of the chairman or in the event of hisinabiliry or reñ¡sal to act, the vice chaim¡an, or in the event therc is more than one in the orderdesignated by the Board of Di¡ectors (or if none, in the order of election), shall perform theduties of tbe chai¡man a¡rd when so acting shall have all the powers of the chairma¡. Theseduties 5hall ¡e1 include the duty to prcside-at meetings of the Bãa¡d of Dirccton in thc event ofthe absence' inability or refi¡sal to act of the .ir"ir-.ru which is expressly granted to thepresident' Each vice chairma¡l shall perform such other duties as from time to üme may beassigned to him by the chai¡ma¡ or the Board of Dircctors.

Section 6' President' The president shall be the principal operating ofñcer of thecorporation and shall in general supervise and control all the day-to-day br¡sine-ss a¡rd aJlai¡s ofthe coçoration' In the ãbr.n.. oi ,i,. chairman o, in the event of hL inabiliry or refusal to
16di-000990
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Preside at any meeting of the Board of Di¡ectors, the prcsident shall preside æ such meeting ormeetings of the Boa¡d of Directors. He may sigr¡ with the secietary år -y otber proper offi..,of the corporation authorized by the Boa¡d of Directors, any deed, mongages, bonds, contrac*,or other instruments which the Board of Dircctors have authorÞed m be executed,, except inca¡¡es where the signing and execution thercof shall be .*prrrr[ deiegated by the Boa¡d ofDirectors or by these Byla\rys or by statute to some other officer or agent of the corporation; andin general shall perform all duties incident to tl¡e office of president riJ turt other åuties as maybe prcscribed by the Boa¡d of Directors from time to ti¡ne. -,. -

Section 7' vice Presidents. In the absence of the prcsident or in the evenr of theinabiiiry or rcfisal to act of the prcsident' the vice prcsidents in tire order designated by the Boa¡dof Dircctors (or if none, in the order of election) shall perform the duties of the prcsidenL a¡rdwhen so acting shall have all the powers of the piesideni Each vice pr.riãent shall perfonn suchother duties as from ti"¡e to tirne may be assigned to him by the prcsident or by the Boa¡d ofDi¡ectors.

section 8' Treasurer' If required !r tne Boa¡d of Di¡ecton, the treasurcr shall give abond forthe faittrful discharge of his duties insuch srrrn ¿¡d with sucb surety.or su¡eties as theBoard of Di¡ectors shall determine. He shall tr"r. lh.rg. and cr¡stody of and be rcsponsible forall fu¡ds a¡d secr¡¡ities of the corporationl rcceive *ã git. receipts rå, ioo.ys due and payableto the corporation Êom any source wt¡atsoever, and deposit ail such moneys in the nar'e of tbecorporation and in such banics' trust companies o, otbo depositories .s sn"u be selected inaccorda¡¡ce with the provisions of ARTICLE v of these Byraws; a¡¡d i¡ general perform all theduties incident to the offtce of treasr¡er and zuch other duües as fror¡-ti¡¡e to tirne may beassigned to him by the prcsident or by the Boa¡d of Di¡ecton.

' section 9' Secreta¡v. Tbe secreta¡y shall keep minutes of the meetings of the Boa¡dof Directors i¡ one. or more uoots provided foi,rr, o"rp"se; see that a¡ notices arc duly given inaccordance with the provisions oi th.r, Bylaws ;t ; rcquired by law; be c'srodian of thecorporate records a¡rd of the seal of the corporation and see that the seal of tbe corporation isaffixed to all documents, the execution of *rtl¿i"" u"-rør of the corporation under its seal isduly authorÞed in accordance with the provisioru of th.r. Bylaws; -a in general perform a,duties as from time to tirne may be assigned to him bt,h; president or by the Board of Di¡ectors.
Section l0 . If required by the Board ofDirecton' the assistant Ûeasurers shal- give b""d. f* th. faithful discharge of their duties in suchsums and with such srueties as the Boa¡d of Directon shaü determine.ïh'. ,ssistant ûeasurersar¡d assistant secretaries' in general, shall perforrn suctrduties as shall be assigned to them by thetreasure¡ or the secreE¡y, as the cÍLse may t., o, by the prcsident or the Board of Directors.

ARTCLE V

Contracs, Checks, Deposits a¡¡d Funds

Section l ' contracts' The Boa¡d of Directors may authorize any officer or officers,agent or agents of the corporation, in addition to the 
"ffü'Jää;, by these Byraws. to
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enter into any conract or exec$e and deliver any insm[nent in the name of a¡d on behalf of tbe
corporation and such authority may be general or conJined to specific insar¡ces.

Section 2. Checks. Drafu. Etc. All checks, drafrs or other orders for the paymenr of
money, notes or other evidences of indebtedness issued in the narle of tire corporatión, shall be
signed by srch officer or off¡cers, agent or agents of the corporation and in such mar¡¡er as shall
from time to time bc determined by rcsoiutioa of the Boa¡d of Dirccton. In the absence of such
determination by the Boa¡d of Dircctors, such instrumeuts sbalt be signed by any two eiected
ofücers of the corporation.

Section 3. Deoosits. All ñrnds of the corporation shall be deposited from ti¡ne to
time to the crcdit of the corporation i¡ such banks, Er.tst compenies or othlr depositaries as the
Boa¡d of Di¡ectors may select.

Section 4. Gifu. The Board of Di¡ectors may accspt on behalf of the corporation any
contribution' gi& bequest or devise for tbe general pu¡poses or for ury special puqpor" of the
corporation.

Section 5. Loa¡rs. No loan- of money shall be contracted on behalf of the corporarion
and no evidence of indebtedness shall be issued in its name 'nls55 authorized by the úoa¡d of
directors. such authoriry may be generai or confined to speciñc i¡sta¡ces.

ARTTCLE VI

Books a¡¡d Records

The corporation shall keep correct and complete books a¡d rccords of account and shall
also keep rninutes of the proceedings of its Board of Diortoo and its committees.

ARTICLE \¡II

Fiscal Year

The hscal year of the corporation shall begin on July I of each year and end on Jrure 30 ofthe succeeding year.

ARTTCLE VTN

Seal

füe Board of Directors shall provide a corporate seal which shali be in the form of acircle ar¡d shall have irscribed thereon the nas¡e oi th, corporation and the words ,,corporate
Seal, Illinois".
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sy'henever any notice whatever is requircd to be given r¡¡dcr t¡e provisiors of the GenerajNot For Profit corporation Act of llli¡ois oi rurder tir. pä"isioos of the'enicles of incorporationor the Bylaws of the corporæiou' a waiver thercof in writinq rúJ by ,h, p.oon or persons

,iilii#:iïlr':;î::"er berorc or after tbe time stated t¡*i", ,i,"u i, deemed equivaient

ARTCLE H

Waiver of Norice

ARTTCLE X

Indern¡iûcation

È

(a) The corporation shall indernnit a¡y and all of its d.i¡ectors or ofñcers or thedirecton or members of the boa¡ds or committee, õf th. ,oo"tin Ã,ã*.'r" or schoois of thecorporation or any Person who may have serve¿ at its rÊquest or by its election as a director orofficer of a¡¡other. corporation (aD "indemnified penon") .g"i*, expe'ses actually a¡rdnecessarily incurred by them in connection with the defens. o, ,Iru"-eit or any action, suit orproceeding in which they, or any of theru, .* ,*d. parties, o, , prray, by reason of being orbaving been a¡ indemnified person except i¡ rclation ,o r"*o-Å to which any suchindemnified person sirall be aajiagei in suË¡ *,i"" r"it or proceeding to be liable for wiltfulmisconduct in the perforrnan.t oi duty and ,o ,*ù trEtters as shall be settled by agrcemeutprcdicred on rhe existence of such liabiiíty. 
.

(b) Except as provided in paragraph (a) above, the rcrminarion of any litigation byjudgment, settlement, conviction or upon a plea o nolo ,o*rr*rurìt, .qrriu"ient, shall notcreate a Presumption that the person seeking indem¡rification ¿i¿ nài *"., the applicabieindemnification standa¡d as set rortl, in p*erupi a;t;;"..
(c) Advar¡ces may be made. 

Y.y. 
hr corporation agains costs, expe'ses a¡d feesarising out of' or in connection witb' such litiguioo 

"it¡, d.iscrcúon oe -J upon such rerms (bur
f.i.ffiJlüït:ril#"i,'j:ffation oi. pÃoo', right to iná.i,,in.ation) as may be

(d) The right of indemnifÌcation provided he*¡nder shall not be deemed exclusive ofany other right to which any Person may be entitled, oi orany other ina.*oin.ation which ,*yIaurñrlly be granted P "t'y'p.rron-in additio" ;;1; indemnification provided hereurder.Indemnification provided htrËr¡ndei shall, in the 
"rs. of the death of the person endtled roindemnification' inu¡e to the benefit of his ir.i^,1*..uãrs or other laurñ¡.l rcpresentarive.

(e) The corporation may pruchase a¡rd maintaiD insr¡ra¡ce on bchalf of arry a¡rd all ofits indemnified persons agairut any tiauiiiry, i*,*"a uir¡em by reason oit.irrg or having beenan indemnified person' whether oi not the-corporation íoura iuyl the power to. rndemnify themagairst such riabiiiry or seüiemenr under the pioviri* oithis ARTICLE x. 16di-000993



ARTICLE }q

interchangeabüiry

Wbenever the context rcquircs or permits, the gender and number of words shan be
interchangeable.

ARTTCLE )flI

A¡¡enrtments to Bylaws

These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by a
majority of the directors tbeu in office and preseat at any rcgr¡Ia¡ meeting or at any special
meeting, if æ least nvo days' wrinen notice is given of intention to altcr, a¡nend o, ,ç"j o, to
adopt new Bylaws at sucb meeting.
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Exhibit

INTERVIEW OF FLOYD D. PERKINS
ASSISTA}IT ATTORNEY GENERAL OF ILLINOIS

BUREAU OF CHARITABLE TRUSTS AND SOLICITATIONS
July I 6,2001

Present

Floyd Perkins
Tom Iopollo
Therese Hams
Attorney General's Office

K. Chris Todd
John H. Longwell
Kellogg, Huber, Hansen, Todd &. Evans

Laurel Bellows
Bellows & Bellows
For Defendants Judith Terra, Paul Tucker, Alan Simpson

Jim Carroll
John Kennedy

Quinlan & Crisham
For Plaintiffs Ronald Gidwitz and Dean Buntrock

Scott Zsala
llinston & Strawn

Susan Stone
Sidley Austin
For Defendant Terra Foundation for the Arts

KCT: We have asked that you reconsider our request to conduct this interview under
oath and on the record. Do you still decline?

FP: Yes, at the advice of my lawyer.

TI: This is not a deposition, not an interrogation.

KCT: Will you reconsider at least putting this on the record?

FP: No.

KCT: What is yourjob title?
16di-000998



FP: Assistant Anorney General, chief of charitable Trust Bureau.

KCT: How long have you held that position.

FP: 10 years.

KCT You seem young. Do you mind if I ask how old vou are?

FP: Almost 50.

KCT: Showing EXHIBIT FP-l1. (The witness indicated thar he was at the hearing of
which the exhibit is a transcript. KCT read from page 19, line 1 of the exhibit
regarding founder's intent to keep the Terra Foundaiion in lllinois. Fp
acknowledged that he said that. KCT read from page 2},line 14, regarding
Terra's intent. FP acknowledged that intent is an-important consideration in
evaluating whether Atty Gen should intervene.)

Showing EXHIBIT FP-9. (KCT read from tf 42 of the complaint regarding
founder's intent.)

TH: The judge has said donor's intent is not going to be an issue.

KCT: Showing EXHIBITS FP 2-7. At the time of the filing of your complaint, were
you aware of the facts fregarding Mr. Tena's intent] cóntaíned in these exhibits?

FP: We have a case here that we've settled. The issues of intent are resolved. We
spent thousands of hours dealing with this matter. The case has settled, so we arenot going to spend time educating you on it. It doesn't matter at all.

KCT: I respectfully disagree. But under the circumstances, all I can do is ask these
questions and you can answer them or, as you have, politely refuse to answer.

FP: This litigation has settled. The case is over and now you have made charges. we
are here to talk about the validity of those charges. The facts of the case, why wetook certain positions, is irrelevant. This ,ur. ú over. your clients had anopportunity to raise these issues, they should have dealt with it before. They
suggested and urged mediation. They were the ones who said let,s mediate; wewere preparing to go to tnal. 'We're 

not going to spend time answering questions
for new counsel' Your clients were represented through this litigation. Go asktheir counsel.

TH: (Reiterated concern that donor's intent is not in issue.)

FP: Let's be realistic' There were lawyers for your clients participating from Dayone' The only issues in mediation were what restrictiåns, irunf, ire Foundation16di-000999



JK

would accept, how it would be -qoverned. Everybody had various pieces of
evidence. If there were things that your side had, they should have presented
them dunng mediation. Your side lost their position in mediation.

KCT: (Repeating question whether FP knew of evidence reflected in Exhibits FP 2-7
regarding donor intent when filed complaint.)

FP I'm not getting into that. This was a 4 month process. These affidavits did not
exist in September 2000. Some of these affidavits are from people I never heard
of. If there was evidence, where was it? That part of the case is resolved. I'm not
going to spend time trying to convince you.

KCT: Were there any terms that the AG required as preconditions to entering
mediation?

The parties entered an agreement that the mediation remain confidential
to this line of questioning.

I object

KCT: Does your objection include premediation documents?

It would include any positions and assertions of the parlies during mediation.

Does the parlies' agreement extend beyond the judge's order?

The agreement was among the parties and provided that no statements made by
the parties could be used. It goes beyond the order.

We did sit down with counsel at the beginning of mediation, and said we could
not imagine a scenario where we would agtee to any sefflement in which the
Foundation would leave Illinois. This was no secret because it came up in
meetings in chambers. We started mediation with that in mind.

KCT: So the AG's position was that mediation would begin from the point that the
Foundation would not leave Illinois?

FP: Yes. And the defendants wanted a global release

KCT: showing EXHIBIT FP-l4. whar was the date of this filing?

FP: Late December

KCT: And when were these conversations about mediation?

JK:

LB

JK:

FP:

FP: The end of January, beginning of February
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KCT: In September 2000, when you appeared, had did you know this litigation had
begun? You received notice of certain documents. But in addition, before you
received copies of the pleadings, had you spoken with anyone?

FP: The first we knew of it was when we received copies of the filed pleadings.

KCT: You didn't speak to anyone prior to that?

FP: No. We were involved in the litigation over Dan Terra's estate, however. So we
knew about the Foundation, but not this particuiar aspect.

KCT: what was your roie in the litigation over Dan Terra's estate?

FP: The estate was left to the Terra Foundation. Jim Terra was executor. Judith Terra
asserted claims against the estate. They were both directors of the Foundation at
the time. The lawyers for the Foundation notified our office and identified
directors taking positions. 'We were apprised as protectors of the people's interest.

KCT: Can you expand on that?

FP: There were inherent natural conflicts given the interrelations of various parties.

KCT: In the original complaint and subsequent complaint, there are allegations .... Was
Ted stebbins discussed initially dunng the AG's investigation?

FP: We didn't know anything of these matters or of Stebbins. We never heard of him
before we got the plaintifß'complaint.

KCT: So the first you heard of these allegations was when you got the complaint which
was filed on September 22. You filed your complaint thrãe days later. That,s a
lot of work in a short period of time.

FP: Yes it was.

KCT: Who did you talk to over the weekend. Did you talk to counsel for the plaintifß?

FP: I do not believe we talked to plaintifß lawyers or anyone at the euinlan firm.

KCT: Between September 22 and 25, canyou identify all the people you talked to
regarding the allegations in the complaint?

FP: What does this have to do with the charges against me about intimidating people.
How we did our investigation, why *r ãi¿ itls not relevant. Why don,t we get
into what we're here about? I'm nåt going to waste time. your clients had
lawyers from October g or 9 on.
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KCT: Did you talk to the Attomey General, James Ryan?

TI: That is irrelevant.

FP: I'm not going to get into it. But no, I did not talk to Jim Ryan

KCT: If I went down a list of all the people you might have talked to, you wouldn't
answer any of those questions?

FP: No

KCT: Did you talk to any members of the Board of Directors before filin"e

FP: No

KCT: Describe generally what you did in order to prepare and file your complaint.

TI: That is protected by the work product privilege.

KCT: Showing EXHIBIT FP-9. (KCT read passage in fl 49, "There is no doubt that
Dan Terra expected the Terra Museum to remain in chicago.") Showing
EXHIBIT 24. Were you aware of this amendment to the Articles of
Incorporation at the time you filed the complaint.

FP: I don't recall. Probably not. V/e attached the original Articles to the complaint,
so if we were aware of the amendment we probably would have attached it.

KCT: Did you have any discussions with Jim Collins between September 2000 and the
present?

FP:

KCT:

JK:

KCT:

TI:

KCT:

TI:

I have spoken to him several times, about this case and other matters.

Did you have conversations that would.touch upon the allegations in your
complaint?

Objection. This is beyond the proper scope of questioning and protected by the
work product privilege.

Is Mr. Kennedy representing you?

I agree that this irrelevant and work product. What your getting at now is not
going to lead to any sort of relevant evidence.

Are you instructing him not to answer?

No, Floyd can take care of himself.
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KCT: Did you talk to Jim Collins about the allegations in the two complaints?

FP: I'm not going to answer that. This is beyond the scope of the charges against me.

KCT: When dealing with counsel for Judith Terra, Paul Tucker and Alan Simpson. u,ho
were you talking to?

FP: Brian Crowe and Jim Wilson.

KCT: And they communicated to you that mediation was acceptable.

FP: Brian Crowe suggested mediation.

KCT: And they knew that the starting point was that the Foundation's assets would
remain in lllinois?

FP: I remember we had a meeting on Lincoln's Birthday. It was a holiday for us, our
offrce was closed but we worked. This was in early February, the mediation had
just started.

KCT: And the AG position that the assets would have to remain in Illinois came up?

FP: Yes. And they wanted to make sure their client would get releases.

KCT: Are you under any time constraints today?

FP: No.

SS: I tealize that I have no standing to say anything here. I am here because Floyd
Perkins was kind enough to let me know this was going on. But the court limited
this interview to the subject of duress and coercio.r-, *ã that was the point of
inquiry to be focused upon. I am concerned about questions going to the
mediation because of the confidentiality agreement. I agree ttr.t tirr information
cannot be used in litigation. The mediation was intend.ã to b, off the record and
not used in subsequent litigation.

KCT: why don't you ask him the questions you want me to ask, and we,ll get the
obvious answer -- no -- and then we can move on. You want me to ask him
whether he intimidated anyone, and whether he's sure he didn't intimidate anyone.

SS: No, obviously you can go beyond that.

LB: It's difficult to determine the manner in which Mr. perkins conducted the
investigation if we can't learn what he relied upon in making his allegations.
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KCT: Showing EXHIBIT FP-21. (Referring to Ted Stebbins statement on page 42.

that he "aborrfed]" the AG's threatening tactics.) Have you seen this?

FP: I listened to the tape

KCT: Dr. Stebbins said he dislike the AG's th¡eatening tactics. Do you a_sree that Dr
Stebbins believed that he had been th¡eatened or intimidated?

SZ I object. We know that despite his reservations, Mr. Stebbins voted for the
settlement. There is probably some other way you can ask about this, but I object
to the question as phrased.

TI: He also said he was voting his own conscience

KCT: Did you employ any threatening tactics?

FP: No

KCT: Showing EXHIBIT FP-14. Attached to this motion are notes from Mr. Neff.
How did you get those notes?

Ti: This question does not go to th¡eatening or intimidating tactics.

FP: Someone gave them to us.

KCT: Who? V/hat were the circumstances?

FP i don't recall. They probably came from someone in the case. I don't see how this
is reievant.

KCT: Was there any discovery going on at that time?

FP: Probably not.

KCT: When you filed your original complaint, FP-9, Dr. Stebbins was not a defendant.
Why was he named as a defendant in the draft complaint you circulated in March
200r?

FP We drafted the amended complaint to bring the pleadings in line with the proof.
Documents that were filed in December and January contained new issues that we
brought up as we became aware of them.

KCT: In the original complaint, there is an allegation in I 23(Ð that a direcror had a
conflict of interest from representing multiple parties at art auctions. That
director was Dr. Stebbins, correct? Was there any reason you did not name Dr.
Stebbins at that time?
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FP: As you will see at the beginning of the paragraph, those allegations were from the
Gidwitz and Buntrock complaint. We were just repeating what they had alleged.

KCT: Do you remember why you didn't nÍìme Dr. Stebbins as a defendant in the original
complaint?

FP: I don't remember. We probably didn't know. We fìled our complaint based on
what Gidwitz and Buntrock alleged.

KCT: what were the additional facts you learned about Dr. stebbins?

FP: Those a.re set foth in our motion (Fp-ia).

KCT: You have the notes from Dr. Neff.

FP We were just bringing our pleadings into conformity with what we had alleged in
our motlons.

KCT: Would you provide any internal documents and memoranda concerning the
decision ro add Stebbins as a defendant?

FP: No.

TI: lnternal working papers are work product.

FP: We had two directors of the Foundation who had made allegations, verified, they
were fiduciaries of the charity.

KCT: Did you do anything in addition to relyrng on the Gidwitz and Buntrock
complaint?

TI: There was a time to litigate these issues.

FP: If you have charges against me, bring them on. If you don't know anything about
the facts, try to figure it out.

LB: We can't figure them out because you say this is none of our business.

FP: This is none of your business.

KCT: Showing EXIIIBIT FP-20. (FP acknowledged that he had seen Stephanie
Marshall's letter sometime close to May zo,áoot ) Showing EXHIBIT Fp-21.
KCT read Marshall statement that AG was conducting fact-Frnding investigation.
Did you know about these allegations on May Z0_Zl. '
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FP

FP: No

KCT: Did you know IMSA was 95o/o fi.¡nded by the State of lllinois.

FP I read that somewhere in your materials. I knew it was a state school. I don't
know whether it comes directly from the state.

KCT: You sent a notice of your investigation to IMSA on May 25?

We wouldn't call it an investigation, When we are involved in making these

inquiries, pursuant to an administrative subpoena, we are careful in how we
characterize it because we don't want to damage anyone.

KCT: So it's not an investigation. What do you call it?

FP: An inquiry and review.

KCT: Do you have discretion as an assistant AG as to which cases to investigate, and
when?

FP: The office enjoys some discretion in that regard.

KCT: Who decided to write to IMSA regarding your inquiry?

FP: I did.

KCT: Did you talk to anybody before you did this?

FP: Some staff members, but nobody above me

KCT: Who?

Some people in the office on the staff. Ms. Harris for example. But I made the
decision. I did all of the sending.

KCT: A¡e there any writings which memorialize your thinking as to why you were
inquinng of IMSA?

FP: I don't think so, no. Except for the subpoena.

KCT: May I request a copy of that?

TI: I don't see how that is relevant.

FP

Has anybody consulted with Marshall or IMSA about this? They may have
privacy interests. I know I don't really have standing to be raising objections

SS:
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about it. But they may have concems about the content of the subpoena being
revealed.

KCT: I understand that, and we don't want to do anything to harm IMSA. We will talk
to their counsel before revealing any of the content.

FP We don't have any secret with regard to it, except I don't know if we can release
the document.

(KCT asked that he be allowed to request the subpoena after speaking with counsel for
Ms. Marshall).

TI: I can't guarantee that we will have any more discussions about this.

KCT: Has your inquiry [of IMSA] been concluded.?

FP: Yes, long before June 1 9,2001.

KCT: Were Dr. Marshall and IMSA informed that the inquiry had been concluded?

FP The inquiry had two pieces. First, there was a statement on their website, which
said she was president of the school, and had dual roles. This was an error. It
was not true. That resolved that issue. The other issue was resolved by looking at
one document.

KCT: Was this resolution communicated to Marshall before June 29, 2001?

FP: Probably not' ln this case it was pretty self-evident that it was a narrowly-tailored
inquiry that was resolved by rooking at the document.

KCT: Is it a fair inference that you knew Marshall was associated with the Academy
before June 29.

FP: We had learned about [the issues that were the subject of the inquiry] on May 23,24,25' We had met with MSA's counsel a¡ound June I Z-I3 andhe was able to
inform us about the issues and they were resolved.

KCT: Despite thi_s meeting, it's not your policy to say OK, everything,s over with. It,s
resolved. so did the investigation,.-uin op.n in this sense?

FP: We don't always send letters.

KCT: Who was the auorney for IMSA.

(General discussion 
î"9ng the group that attorney was Bill Roberts, of Henshaw &

culbertson's springfield office, former ud etty for cD lil). 16di-001007



FP:

LB

FP:

LB:

FP:

(After brief recess, SZ stated that in further discussion, Mr. Perkins had stated that it was

his impression that Mr. Roberts had realized that the investigation had been
resolved with the discussion of the two issues. KCT asked Mr. Perkins whether
he agreed with the statement that a US Atty is noì a US Psychiatnst.)

KCT: Did Roberts say anything [indicating that he knew investigation was over]?

Roberts left the meeting thinking that we had resolved the issues. We pretty
much communicated that to him.

I want to tie down dates. What was the date of the administrative subpoena?

May 25,2001. It went out in the mail to the Academy that day.

How long had you had the information?

A couple of days. After the May I I mediation session, there was a lot of
discussion that people were dissatisfied. I frgured the mediation was over. And I
feld that we had been snookered into not being ready to proceed with the
litigation. We wanted to file an amended complaint and we were going to make it
more focused. we wanted to put it in different shape. And we had become
concerned that there were a lot of part-time managers of the Foundation. We
focused on who the officers were and started looking at Stephanie Marshall,
because she was the treasurer and we had some concerns about the financial
dealings of the Foundation, like travel expenses. We were looking to see what we
could allege about part-time officers of the Foundation. We knew that Marshall
was on the Board of the Frye Foundation, we learned that from Scott McHue, who
used to be counsel for the Foundation. So Marshall was a director of Frye and
Terra; we were looking at what she was paid, to see if she was capable of doing
both jobs [in addition to IMSA]. we were working with public records and
filings from cha¡ities. We c¿une across things that caused us to make inquiry of
her Math Academy.

KCT: What is the Illinois practice -- is it permissible to have ex parte communications
with the court?

FP/TI: No.

With respect to the Math Academy, we have administrative subpoena power,
there is no court proceeding involved at all. The judge would not have known
about it.

JL: Did you have meetings with the mediator where counsel for other

FP

present?
partles were not
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FP: [Participated in the May 11 mediation at the request of the parties. JC noted that
the court had instructed other counsel not to attend.]

SS asked a series of questions, which included thefottowing responses;

FP stated that the primary thrust of the amended complaint was to restate the ultra vires
claims, to plead around issues that had been raised in the motions for judgment on the
pleadings.

FP stated that he was not oblivious to the impact that the IMSA subpoena would have on
Dr. Marshall: "I knew she would get it. I knew she was going to bé aggravated by it.,,
FP stated that he had a job ro do and courd not help the timing.

LB: A¡e there other Illinois foundations about which the AG has filed to rake the
position that a majority of board members should be Illinois residents?

FP: Whenever there is a vacancy in a fiduciary role it is my recommendation that it be
filled with an Illinois resident, because we have a lot more control, more authonty
over resident directors. It is helpful to us from that point of view. [Fp explained
that lllinois residents are more likely to direct charitable spending and grants to
Illinoisl

FP further explained that although he tries to keep Foundation assets in Illinois, this is
only possible when the donor has provided that the charity shall not be moved
from Iliinois. Where founder expressed desire for money to go elsewhere, this ispermissible.
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IN THE UNITED STATES DISTzuCT COURT
FOR THE NORTHERN DISTRICT OF ILLINOTS

I"IOTION FOR TEMPORARY RESTRAiNING ORDER

Paul H. Tucker srvears under penalf,v of perjury as foilorvs:

1. I am Chairman of the Board of Directors and President of the Tena Foundation

tbr the,Arts ("Foundation"), apiaintiff in the above-captioned action. I was elected to the Board

of Directors of the Foundation ("Board") in October 1998 and became Chairman of the Board

and President in 1999, I make this affidavit in suppor-t of plaintiffs'motion for a temporary

restraining order.

2. I hold a Ph.D. in the Historv of Art from Yaie Universitv'and am a chai¡ed

professor of ful Historl' at the Universiq' of Massachusetts Boston. M1, primary area of studr,

has been the life and rvork of Claude N4onet. I first met Ambassador Daniel J. Tena ( I 91 I -1996)

in i 990 in con¡ection r,vith m1' rvork on an exhibition of Monet's works held in Boston, Chicago

and London.

3. The Foundation is a private lllinois not-for-profit corporation organized in 1978

bv ìvlr. Terra to hold his collection and enhance public appreciation of the arts in the broadest

sense, *'ithout an)'geographic limitation. Mr. Tena sen,ed as the Chairmanof the Board and

President of the Foundation from the date of its incorporation until his death in 1996. During

this period the Foundation, in keeping with Mr. Tena's vision, took an extremely aggressive and

commined r.'ielv of its mission, as stated in the Articies of Incorporation, to "expand the anistic

horizons of a grorving art public." lndeed, this broad focus was made clear by the amendment of

I
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.A.¡ticle V of the By-Larvs in 1994 by lvfr, Tena to emphasize rhat rhe Foundation's efforts shou¡,

be prer,alent "in the United States and abroad." The history of Mr. Terra's inyol...ement wirh the

Foundation is summa¡ized in the attached reproduction of pertinent portions of the Foundation's

u,ebsite. Exh. A.

4. The Foundation's signature asset is the Tena Collection of American Art, one of

the most intportant collections of American art in the world. The collection consists of roughly

900 paintings and other works from i7i0 to 1950. It includes major works bl,some of the most

significant artists in American art history, inciuding john Singleton Copley, Thomas Cole,

Frederic Edrvin Church, George Caleb Bingham, Winslou,Homer, James [histler, John Singer

Sargent, Edrv'ard Hopper, and Georgia O'Keefe. The estimated marketvalue of the Foundation,s

art holdings is around $100 million. It is unlikeiy, horvever, that a collection of comparable size

and importance could be compiled in today,'s art market.

5. The Foundation's other assets include an investment portfolio \,\orth

approximately $220 miliion and real estate holdings of approximatell,s35 million.

6. In 1987, Mr. Terra built a multi-million dollar museum faciiin'on Norrh lv{ichigan

Avenue in Chicago to house the collection. Bolstered by a belief that American an and culture is

underappreciated abroad, in 1992 lv1r. Tena founded the Musée d'Art Américain in Givernr.,

France. Mr. Tena insisted that the American painters offered something new to the intemarional

ar1 scene. Accordingiy, he moved a substantial portion of his coilection to Giverny every )'ear

from April to October,

7. By'the mid-1990s, Mr. Terra contemplated another move. Disappointed by the

attendance at the Chicago museum. he considered transferring his collection to Washington.

)
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D.C., where he then resided. Ho*'ever, in June 1996, Mr. Terra suffered a stroke in his

\Vashington residence and died. He bequeathed to the Foundation most of its cunent assets.

8. After Mr. Terra's death, the position of Chairman of the Board and President of

the Foundation fell first to Helene Arhu'eiier, former president of the Center Georges Pompidou

in Paris. She was succeeded by Arthur A. Hartman, former U.S. Ambassador to France and

Russia, and then. in 1999, by myself. Other current members of the Board include Mr. Te¡ra's

tvidou,, Judith Tena; former U.S, Senator Alan Simpson, recently retired as Director of the

Institute for Politics at Harvard Universiry's John F. Kennedy School of Government; Stephanie

Pace Marshall, president of the Illinois Mathematics and Science Academy; lvlargaret Daley, ri,ife

of lvfa.r-or fuchard M, Dalel'; Jacques Andreani, former French ambassador to the United States;

Theodore Stebbins, curator of American A¡ at the Fogg Museum at Hanard; Dean Buntrock.

former chief executive officer of Waste Management, Inc.;and Ronald Gidrvitz, former chief

executlve of Helene Curtis.

9. I joined the Board in 1998 because I believed strongly in the Foundarion's

fundamental purpose, as expressed to me by Mr. Ten'a and others -- to propagate American art

in the United States and abroad through public education. The establishment of a museum in

France, among other things, convinced me of the broad scope of the Foundation's efforts. I

viewed participation in the Foundation as an excellent opportuniry to furtherthe goals of my,

life's work in promoting public education in the arts on a national and intemational scale. Since

becoming a Board member, I have supporled its continued efforts to advance arts education

inside and outside the Chicago area. Examples of major non-Chica-eo projects include rhe recenr

arvard of a $500,000 grant to a New York production company for a documentary on American

3
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art and the sponsorship of a researcher for the Huntington Museum and Gardens in pasadena,

California.

l0' In 1999, controversy arose among members of the Board as to hor,v best to

continue the effons of the Foundation and preserve its founder's legacy,which subsequently led

nvo Board members, Messrs' Gidwitz and Buntrock, to engage in a campaign to gain control of

the Foundation.

I I . Under the chairmanship of A¡thur Hartman. the Board trvice sought a full-time

president of the Foundation. The position was adve¡tised at an annual saiary of $250,000.

Hor¡'el'er, the search efforts were unsuccessful. This experience led the Board to seek ner.v

leadership. it was proposed that Board member Stephanie Pace Marshall should become

President. Dr' Marshall has been a memberof the Board since priorto my election. She became

involved in pubiic education through her leadership of the Illinois Mathemarics and Science

Academy' She has an oulstanding record of service and dedication to public education and is a

person of the highest moral character. I believed that Dr. Marshall was an excellent choice tbr

P¡esident of the Foundation. A majority of the Board supported her candidal,.

12' lvlr. Gidn'itz, however, did not share this vier.v. He wrote a terse opposition to Dr.

lvfarshall's candidacy, claiming that she could not conduct the business of the Foundation w.hile

maintaining herposition as president of the Illinois Ìvfathematics and Science Academy, He

suggested that if she were to accept the presidency of the Foundation she rvouid have to resi_qn

from the Academy. At the time Mr. Gidwitz made these objections, he rvas chairman of the

Iliinois State Board of Education. Exh. B Dr. Marshall withdrew he¡ name from consideration.

to the dismay of her admiring colleagues on the Board.

-4-
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13. I rvas then asked by I'arious Board members to stand for election. I did so afrer

giving due notice to lvfr. Hartman and despite his objections rvas elected by a majoritv of the

Board. |vlr. Hartman expressed anger over his ouster. He eventually joined forces ri.'ith Mr.

Gidrvitz. lvl¡. Buntrock and Mrs. Daley in opposition to efforts by the Foundation to maintain its

independence and chart its own course for the future.

14. Despite the maneuvers of Messrs. Gidwitz and Buntrock, the majoriry of the

Board remained committed to the Foundation's broader purpose and interests. Like most other

Board members, I believed that the Foundation needed to conduct a thorough reassessment of its

assets and endeal'ors and to explore all possible options to arrive at a strategic plan for the future.

As part of this effort. at m), insistence in early 2000 the Foundation began to consider various

opportunities including offers of cooperative an'angements presented by a number of nationalll

recognized an institutions, based both rvithin and outside Chicago. I believed that consideration

of all possibie options -- in effect, a fully competitive bidding process -- rvas clearll, in the best

interests of tire Foundation.

15, In preparation for the Board's Seprember 2000 meeting in Givemy. I asked

members to focus on long-term planning options. I proposed that each member should circulate

a position paper, setting out his or her ideas and proposals. Thereafter I circulated a

memorandum, entitled "A Vision for the Future," in which I argued, among other things, that a

collaboration u'ith the National Gallery in Washington. D.C., would be in the best interests of the

Foundation. My paper was designed to stimulate debate and further deliberation. In addition, I

discussed with several Board members whether Buntrock, who had repeatedly expressed

impatience with the work of the Board, should choose not to stand for reelection at the upcoming
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meetins, I expected that these issues rvould be the subject of fulI and frank discussion bv the

Board, rvhich would take action only in accordance r.vith its Articles and By.-Lar,l,s.

16, lvlessrs. Gidwitz and Buntrock were unwilling to engage in the ordinary advocacy.

of competing ideas rvithin the framework of Board deliberations that are the hallmark of

institutional management. In order to aboft the strategic planning process, they fried suit in the

Chancerl Division of the Circuit Court of Cook County, Illinois, Buntrock v. Tena, No, 00 CH

Ii859, charging me and other directors w'ith mismanagement of the Foundation. The complaint

alleges a conspiracy among the Board to relocate the collection to Washington, D,C., in violation

of alleged fiduciary duties to the people of Illinois. The complaint asserrs, rvithout supporl from

the Foundation's governing instruments, that lvlr. Tena intended "to provide a lvfuseum in the

Chicago area." It also misleadingll' characterizes the Foundation as a repository of "the

charitableassetsofthepeopleoftheStateoflllinois." inordertopreventfurtherdebateand

decisions by the Board that lvlessrs. Gidrvitz and Buntrock t'eared might be adverse. they' sought

and ¡eceived a temporary restraining order baning regularly' scheduied meetings of the Board.

17. lvlessrs. Gidwitz and Buntrock convinced James E. R1,an. the Artorne¡' General of

the State of lllinois, to inten'ene in the litigation on a theory of the Foundation as a charirable

trust for the benefit of the people of lllinois, rather than the public at large, This was cruciai ro

the efforts of Messrs. Gidwitzand Buntrock, because through theiralliance with the Anornel,

General they were able to exert pressure on Board members through threats of investigatlon ancl

potential legal action,

18. lvlessrs. Gidwitz and Buntrock, nol acting in conceft w'ith the Anorney'General

and Assistant Aftorney General Floyd Perkins, used a combination of the litigation and illegal

-6
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threats to peel arval layers of resistance to their takeover of the Foundation. They had alreadv

_sarnered the support of lvfrs. Daley and lvfr. Hartman. On an 11-memberBoard, they neededtlvo

additional r.'oîes to gain control. The¡, targeted Dr. Stebbins and Dr. lrzlarshall.

19. In lvfarch 2001, the Attorney General drafted a complaint seeking appointment of

a receiver for the Foundation and removal of several directors, including myself and Dr.

Stebbins. The draft compiaint named Dr. Stebbins as a defendant for the first time in the

litigation. lt included exaggerated and faise allegations of impropriety against Dr. Stebbins,

including alleged breaches of the dut-r'of ioyalr5,'to the Foundation by representation of multiple

panies at art auctions. The Altorne¡, General successfully used this complaint to cause Dr.

Stebbins ro tlueaten to resign and eventually' align w'ith Messrs. Gidrvitz and Buntrock.

20, lv{eanw'hile. as the litigation proceeded to mediation, Mr. Gidrvitz, Mr. Buntrock

and the Attomel, Generai sought a seltlement proposal that lvould achieve their objectir,es of

anchoring the Foundation to Chicago and ensuring local controi. By'Ma¡'of 2001, a draft

"seftlement" \\'as presented for consideration by the parties. The ''settlement" forces the

Foundation to ''maintain and exhibit" its collection in Illinois for 50 years and to negotiate a

relationship r,vith another Chicago institution rvith the goal of ceasing operations as a stand-alone

museum. lvtost tellingil,, the "settlement" radically changes the Foundation's corporate

governance structure to make the State of lllinois the dominant force. The size of the Board rvill

be increased to 15 members, with no less than eight of the directors to be Illinois residents.

2l . ln late May, of 2001 , the Anorney General's office informed Dr. Marshall that it

rvas considering an investigation of the Illinois Academy of Mathematics and Science. Dr.

lvlarshall has now reportedly decided to supponthe substance of the "settlement," *'ith serious

-7
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reserv'ations about certain provisions,

22. I believe this "seftlement" represents a usurpation of the role of an independent

Board and a patently unreasonable restriction on the right of the Foundation to exhibit its works

*'hen and where it deems it most appropriate and effective. If indeed it is approved by'the Board.

such majority approval wili have been achieved tfuough improper means by a minoriry of the

Board acting in concert with the Aftorney General.

-8-
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23 Pu¡sua¡t to 28 u.s,c. $ ri46, I decla¡e undciper-ralty'of perrlur;--.u\at lhe foregoing

ur:c a.-id coiTecl

:ecur¿ci ttús ZTth d,:1.of Junc, 2Cûl

-t-

Paul Hayes Tucker
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IN TIIE I.NTTED STATES DISTRICT COTIRT
FOR TIIE NORTIIERN DISTRICT OF ILLINOIS

DECLARATION OF DAVID LE\,ry IN SI.IPPORT OF
PLAINTIFFS' MOTION FOR TEMPORERY RTSTREINING OROER

David Lew swears under penalw of periurv as follows:

L I am President, Director and Chief Executive Officer of the Corcoran Gallery of Arr,

the oldest museum of an in Washington, D.C.

2' in l99l Daniel Terra contacted me and sought my advice on his plan to share his

collection, housed in Chicago, and his estate (via his foundation) with independent art museums

across the nation, both to provide greater exposure to his collection of histoncal Amencan art and to

support museums with an interest in this subject through the distribution of his wealth through his

foundation. Mr' Terra told me he was concerned about the viability of the Chicago Museum.

3. Subsequently, in 1991 and 1992,we discussed an alternative approach, which would

involve the creation of a Terra Museum Trust to be guided by an independent Board of Trustees

drawn from the Whitney Museum of American A¡t in New York, the Corcoran Museum in

washington and the museums operated by Tena in Chicago and Giverny. Mr. Terra approved the

proposal and he, I, and Robin Martin, then Chairman of the Corcoran Board of Trustees, thereafter

engaged in discussions with Leonard Lauder and David Ross, respectively the Chairman of the

Board and the Director of the Whitney Museum, These discussions centered on placing the

American collections of these museums under a common curatorial management arrangement so as

to provide national and international exposure to the combined collections, After extended

discussions with the whitney, the proposal did not materialize because issues of control of the

collection, raised by the wïitney, could not be satisfactorily resolved,

Dated; 11 etcl
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I¡i THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

DECLARATION OF PETER SOLMSSEN IN SUPPORT OF PLAIN'TIFFS,
MOTION FOR TEMPORARY RESTRAINING ORDER

Paer Solmssen swears under penalty ofpcrjury as follows:

l. I am president emcritus of thc University of the Afs, looated rn philadelphi4

Pennsvlvania.

2. Daniel Terra and I were close friends and colleagues dating back to the early

1980's, when he was appointed ambassador-at-large for cultural atrairs by president Reagan,

3' Startin¡ around 1990, Daniel Terra and I had a number of conversations in

which he told me that he expected that the Terra Foundation would close the Terra Museum in

Chicago and sell the real estate. Among other proposals, we discussed the possibilitv of moving the art

collection to the Pen¡rsylvania Academy of Fine Arts in Philadelphia and est¿blishing u difsrent kind

of charitable activiry in Chicago.

4. I introduced Ambassador Terra to the leaders ofthe Pennsylvania Acaderny

and he entered into lengthy conversations with them about bringing the collection housed at the

museum in Chicago to Philadelphia. In his negotiations with the Pennsylvania Academv, Ambassador

Terra was prepared to provide signifìcant funds in addition to his collectior¡ but because he believed

that the Terra Foundation should have ownership of his coliection as well as the Aoadan\,,s collecrion

negotiations with the Aoaderny did not result in an agreement.

5. Ambassador Terra was particularly interested in Philadelphia because he had

grown up there' He told me how he had walked past the Academy every day on his way to high

school.

6' Ambassador Terra and I also engaged in discussions about a collaboration

between the Tera Foundation and the Univenity of the A¡ts, of which he was a tn¡stee. we discussed
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the possibility that the Terra Foundation would purchase all of the real estate belonging to the

University and lease it baok in perpetuity, but this proposal \ryas never finalized. In 1995, the Terra

Foundation and the University ofthe A¡ts ent€red into a preliminary agr€ement, under which the

Foundation made grants to the Universþ of 53 million and provided for matching granrs potentiallr

totaling $22 million.

7 ' During 1996, Ambassador Terra and I talked at length about lus desire to

move the Foundation to Washington, D.C., where he had purchased two properties for that purpose.

He said that he intended to relocate the headquarters ofthe Foundation in one ofthe buildinp and

conduct astivities or possibly house part ofthe collestion in the other.

8' Fursuant to 28 U'S.C. $ 1746, I declare under penalty of pef ury that the

foregoing is tn¡e and correct.

Dated: June27,200l

TrÊ'f'l*
Peter Solmssen
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IN THE UMTED STATES DISTRICT COURT
FOR TIIE NORTTTERN DISTRICT OF ILLINOIS

DECLARATION OF JOSEPTT ZORC IN SUPPORT OF PI.ANTIFFS'
MONON FOR TEMPOR.ARY RESTRJq,INING ORDER

Joseph Zorc swears under penalty of perjury as follows:

l. I am a rea¡ elate agent with ¡hc ñrm Ps¡doc real est¿re ER 4, in

Washingron D.C. specializing in commercial real esþre.

2. ln the Spri¡g of 1996, Daniel Terra came to me and said he wanred ¡o

locate and buy propcrty for the pr¡rpose of moving the headquarters of thc Tcra Foundarron from

Chicago to Washingron D.C. .

3' During 1996,1showed him a nus¡ber of propenics, a¡¡d assis¡ed him in his

puchase of 1072 Thomas Jeffersorç in the Georgeþwn area of Washington, D.C. ro be used to

house thc.tcmporary headquarten of the Terra Fourdaúon. Copies of documenution regarding

1072 Thomas Jefferson are anached as Exhibir B ro rhis declaradon.

4' At one time I had listcd a piece of property on Connecticut Avenuc, at

Calvert St¡ee¡ that Mr. Terra had inirially intended to sell. However, affer six moilhs, Mr. Terra

rescinded olu lisring agreemeil and rold me that he wished ro use the properry as a mu:¡etun.

5. Mr. Terr¿ told me that his intcntion was ro create an institu¡e of American

A¡t and expressed the desi¡e rc look at additional propefies ùar would be suitable for a building

of a minimum of one rnillion square feet. Based on his intentions, we had discussed a helicopter

toru of s number of larger sPaces offered by the Department of the Intcrior about which Mr. Terra

had express strong inrercsr.

6. \À/e also looked at several othe¡ commcrcial sires including a sire direcrly

adjacenr to George Washingon Univcrsity, owned by rhe Un:versiry, a second sitc jusr easr of
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Washin$on llarbor on the waler&onr, and a third sire on ùe 1700 block of Eye Sueet However,

ure Ë'ere no¡ able to eompletc tlrese plaru bccause of M¡. Tena's dcatl¡ in Jr¡ne of 1996.

7 . Ptusua¡t to 28 LJ.S.C. $ 174ó, I decla¡e u¡der penalry of perjury ùa¡ ¡he

forcgoing is true and corrccr.

Dated: Jrure 27, 2001 b/?zf o r
Zorc
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BELL, BOYD & LLOYD
IHREE FTRST NATìONAL RrrZA

70 wEsr MAO|SoH STREFT. SutfÊ 3:æ
cFltcAGO. tLLtHOts 6æ02-.207

Jt2 172.112!
FAX 3t? 372.20It

OAK EROOK OFFICE

312 57!r999
FA¡ 312 573ã63

Þecember 6, 1989

CONFTDENTIAL

Hon. Daniel J. Terra, Chai¡man
TERRA MUSEUM OF AMERICA}¡ ART
c/o LAY/TER INTERNATIONAI, D.IC.
990 Skokie Bouleva¡d
Northbro ok, IUinois 60062

Re: Pending Issuql

Dea¡ Dan:

. Over the Past year, I have given alot of thought to a Dunber of issues which I believe

.have to be addressed regarding Terra Mrrseum of American Art. Perbaps the Sun-Times
a¡ticle caused rne to cryitajize äy thinking furtber. I hope the following ii n.ipf"l ro to, in.9lt:T-platioo of the.va¡ior¡s uþcoming F.g-d of Trusfees meerings. iUelieie ii *iÍ ¡irpyou tocris oD.a. DuIDber of issues tbat will or should bc raised al the boa¡d meetines ii
connection with decisions regarding the futu¡e opcrations of the trt*"u. io-t¡.-Ùiit.¿
States and the decision to build a múseum in Fran'ce. ln rbat reea¡d, f wiX;dãt.ss ùã¡ of
the issues, including consideration of va¡ious options aud possible soiutionsìh;;.r".---

I. Terra Museum/Chicago

. The Museu¡r is -¡ow completing is third year of operatiou on Michigan Aveuue.obriously, considerable expcnså was-iocurred íD i.¡.uiiiutiiÀìuärp;;;'l;r- ö-äi .
rnuseuEl. The former di¡ectör tncu¡red considerable unanticipatäd expcåses in sta.ffins and
other co¡{, whicb Harold O'Conoell has finally brought uoAãi cootãi Th. i."l¡rri tU.ty: are sitting. on a piece of properry having a v'alue of at least $4t;ixño. ãi ptoäoì.'tnt
"'useu'Ecrraw¡,s.:ri'ñl#ii,v-,1i¿i"ö!li,J""'oåä'.oÏ;o*,S,lÏ:,ïff í,îî:a¡ound one milli
MOMA drau¡s a¡ound rhree miliionj and the wÅitaeyd**r Lã-u'o¿ 600;ùcö. 1-o ïäJ i,
Sl il perspectivê,-9w ratio of atteidance to tbe eít I"stirut" ir .uóui';h;'sariJæ i¡twbitney is to the Metropoliun. The reality is, however, rbat Chicago does oof i..r-ìo
suPPort EuselE$ such as Terra to the exteul it shoutd. TLere are proiably better .rr¡.erto sbowcase Anerican Art, namely,.New.York, Washingon, Los À¡gelesí S.ì Êtr-o.irðo,
Miu.neaPoliv$t. P-aul, Bostón, Phitáäelpbit, 

-a;ã 
p.rh"ps"eteä etlantal We are well awa¡e

$ *e sueogtbs of our present instituti-on. Its colcctidn, coupled with the Daniel J. Terra
:j_1::1"^1i-rgrese¡6 perhaps the finest collection ol 19rh Cenrr.ry A-merican
T|t^?sslooq. a4; yet, econoTic realiry is i¡ the forefront of wbat wc cau doin tbe furure
-1.t1_"! If¡,q is that the bulk of the-zupport for this institution is from the Terra family
Dow and tor the futu¡e. Thus, a number of-issr¡es:
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Hon. Daniel J. Terra
December 6, 1989
Page 2

a)

A. h it time to enlarge the size and cbange tbe co:nposition of Terra Museum's
boa¡d?

B. Sbould there be in writing a long-range plan regarding the Museum's future
and its direction? That reþort sUóulA ãddress a uumbeiof issues, iocluding:

1. Does the Museum stay in Chicago? If it stays in Cbicago, does ir stay
on Michigan Avenuel Ald if it-stays on Michigan Avõnú., r¡oul,iï
have a different overall physical. makeup; name-ly, shoutd rbe process
begin of putting the sìte to its bigbest and 

- best Lrsc, inðludine
developrlent of the site for merimum comlnercial usc including spacõ
for the Mr¡scum?

2. Sbould tbe Museum le¿ve Micbigan Avenue aod move to a new site?I! so doing, the Michigan Avenue .prgpgrry would produce an
estimated sale proceeds of approximately $42 miliion, thui placins rhe
Foundation in a strong finanCial position to consider and iúplemént a
number of otber optiotrs. If the Museum is to remaín in tbe
Chicagoland area, thè possible sites include:

- This

b) Evanston. Central Street -- Does t-he Museun rDove back to
þv¿nltoD baving in ba¡d a healrby eudowmeut and permining
tbe Mr¡scum to contiDue sclected c-hibitions: conti¡ué
a.tt¡acting a. core of contributors an_d pcrmitting enlargement of
tbe. collection; agd enJargement of ó¡¡¡ educalional þrograms
and implementation of a scbola¡ship program?

OlÞer pgssþte Sites - Do we anenpr to find otber sites i¡
Chicago? Some tbat come to mind aie tbe Playboy Mansion.
There are a numbcr of otber sites nea¡ Micbigãn Avenue, as
well as on South Michigan Avenue, which we cãn cousider ánd
discl¡ss.

)c
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Hon. Daniel J. Terra
Deccmbcr 6, 1989
Page 3

Other Options -
i) Whitney Muscr¡m - Oq" option.lhat sbould.be given

senous consideration is ùe posibiliry of merging Terra
Mr¡scum with tbe Whitney in New York- At the present
time, tbe Wbitney is expcriencing s-gnq financial st¡ain.
It has a very suong 2ftb Ceotury collection, but does not
have a 19tÉ Cenniry collection. If Terra Museum, along
with the Daniel J. Terra Coliection, v/ere to be merged
into tbe Whitney, together witb an endocment of $50-60
million, this would permit both institutions to thrive and
c/ouJd give the Whitney-a tnrJy significant stlrus as one of
tbe ñné museumq in tbe United Sutes. Hopefully, it
would increasc its anendance record to at le:çt one
million per year.

ii) Art Instiruæ - Does Terra Museum Degotiate witb the
Art lnstitute for transfer of the Museum's colJection,
together witb its oP€ratiDg funds, to tbe. A¡t lnstitute to
buttress up the newly constn¡cted American wing? The
down sidd to this, of course, is that we would Dot be iD a
position to di¡e¡t and conuol the use of those funds.

iii) Washingtotr, D.C. - Do we consider moving to
Washington or merging with aD institution in
Washington?

Additional ootions - Do u/e closc down the operation of the
ffi Chicago and not relocate fo anotber site;
iather, we take tbe Museum's collection, together with tbe
Daniel J. Terra Collection, and place them into the Foundation
supported lry 350-75 million iu funds, and permit those
coúections tó be sbow¡ throughout tbe 

-world,'implemented

together with scbolarship programs and tbe operation of a

Müscum in Giveruy? fU'e featíry is that, with thè ercePtion of
the Smithsonian a¡d pcrhaps the Wlituey, it is very difficult for
a m¡¡scun devoted e¡-ch¡siv-ely to American Art to bc viable and
attractive i! the United Sutes c/ithout a considerable
expcnditure of fuuds a¡d a very large endowment.

tr. Terra MuseumlFrance

I believe that Terra Mr.¡seumÆrance is interwoven witb wbatever decisions are made
regarding Terra Mr¡seum/Chicago. I sincerely believe th_at.we have to givc consideration to
thé shoñ and long-rauge plin for Terra- Museum/Cbicago bcforc wc finalÞe Terra
MuseumÆraDce. Iñ any-evént, with regard to Terra Muscum¡lrance, a number of isues
corne to the forefrout. They are:

d)

e)
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Hon. Daniel J. Tcrra
Decembcr 6, 1989
Page 4

A. What is the status witb the officials in Giverny?

1. Has the citizenry reviewed a¡d accepted tbe plan for tbefaciliry? J

2. Wlat is the attitude of tbe Monet Muscum?

3. Does tbe Museum have the full cooperation and blessing of
Giveruy and Monet?

B. TVhat is the attirude of the French governrnent?

1. Do we bave is support?

2. Do we have tbe support of the Frencb Governing Board
regarding the creatioránd operation of the Museum?

C. What c/iü b€ the attitude of the Frencb and America¡ artisric
communiry regarding this venture?

D. v/hat a¡e the programs to be instiruted at the Museum when it
colruDeDces operation? Do we have a scbedule for at least the ner
three years? tJ/e sbould have available for review at a boa¡d meeting ir
tbe nea¡ t,*1 in writing, an outline cootaining programq, cosrs,
funding and sta-ffing.

E. Have we prepared a _ñnancial proforma for opcrating the Museum for
at least threc years? Lnciuded ín that proformä sboutã be an outline of
income sou¡ces 1u_d a listing of e4¡inscs, includi¡g staff, operationl,
and if tbere is a deñcit, what-is the ioruce of contribì¡tioni to make up
tbat deficir?

F. Have we prepared a detailed consrnrcrion budgel?.

G. What is the commitment of Ambassador Terra and the members of the
Terra family to this ventu¡e?

H. Finally, is it bener to restore the gardcns a¡d tbe attendant buildings
ñrsç anuouucing scbola¡ships foi a selecr group of united Statä
students to study aad have sdaüer e-hibitionslo bcþ tbe process?

n. Terra Museum 1ao0-19a3

¡L - _ -þF¡..,iy.e of which of the above options are implemeDred, it is clca¡ that, at løct inthe nea¡ tuture,-the lt4u$urn c¡itl bc operating our of iti prcscnt úicuigaa Avenüó siie. fnthat regar9,.!Þ. Board_should be prescited asioon 
"s 

pãéiurc *iib - äp.-âii"iurãe.i rot
tbe years 1990 and 1991. I tåink'it is exrremeiy intpoftÀoï t¡ãr p;iri";-p"bfrc ?J;ùã*-u,
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continued, that we attempt to get as much media and otber focus on the Museum and irs
pr-ograms, and tbat we attempt, if at all possible, to enJarge our teacher programç and ou¡
educationaJ programs.

fV. Status of Audit: Attornel¡ General Inquir.v/IRS Inquir.v

Tbe audit will be ready oD or about Decembcr 20, 1989. Ernst & Young is i¡ rbe
process of worki¡g on it. The t^- return c¡ill b€ prepared immediately tberèa.fter. I!
addition, amended returns will be fi.led for the excess hold.ing F uo for 1986-87 regarding
Fi¡st IIiiúois, as well as tbe so-called "sclf-dealing'regarding-tbe a¡t sbow¡ in WasËirgton
in an effort to raise contributioDs to tbe Museum i¡ tbe United Sutes and tbe posible
museum in France.

Dan, I could go oD v¡itb a number of other thoughts, but I think this is kind of a
thumbnail sketcb c/hich will assist all of rx in focr¡sing on these issues. If you waot, I cao sit
down witb you and we can plan to enJarge a prescDtation. I await your instn¡ctions.

Hon. Denicl J. Terrr
Dccembcr 6, 19E9
Pagc 5

JWC/sg

Very truly yours,

YD & LLO}TD

J Collins
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

AFFIDAVIT OF JOHN H NGWELL IN SLPPORT OF
DEFENDANTS' OBJECTIONS TO PROPOSED SETTLEMENT

The undersigned, upon oath, does hereby depose and state as follows:

L I, John H. Longwell, am an associate at the law firm of Kellogg, Huber,

Hansen, Todd & Evans, PLLC. The frrm represents defendants Judith Terra, Paul Hayes

Tucker, and Alan K. Simpson in Buntrock v. Terra, Case No. 00 CH 13859.

2. On July 16, 2001, I attended an interview of Assistant Attorney General Floyd

D. Perkins, chief, Bureau of Charitable Trusts and Solicitations, at the Office of the

Attorney General on West Randolph Street in Chicago, Illinois. The interview was

scheduled at the suggestion of the Court and upon request of our firm. Mr. Perkins

declined our initial request to conduct the interview under oath and on the record. We

asked Mr. Perkins to reconsider recording the interview, dispensing with the oath, and he

again declined. Therefore, K. Chris Todd, a partner in our fîrm who conducted the

interview, asked me to accompany him to take notes. During the interview, I attempted

to record questions and answers in as much detail as possible. Upon my return to

Washington, D.C., I typed these notes to create an informal record of the interview in

question and answer format. However, I was not able to produce a verbatim record.

3. The statements in this affidavit are based on my notes and recollections of the

interview. The full text of my notes is attached at Exhibit A to rhis affidavit.

4. Mr' Perkins stated that he believes it is his job to ensure that not-for-profit

and other charitable institutions based in Iltinois utilize their assets in Illinois. Whenever

possible, Mr. Perkins attempts to ensure that fiduciary vacancies at such institutions are 16di-001056



filled with Illinois residents, Mr. Perkins accomplishes this through courr proceedings.

Mr. Perkins acknowledged that his authority to intervene is circumscribed by the mission

of the institution and the donor's intent. For example, Mr. Perkins srated that would nor

have the authority to seek Iliinois restrictions on an institution organized for national or

international charity.

5. Mr. Perkins generally refused to discuss matters concerning his conduct of the

Terra litigation, including his sources of information and the scope of his investi*qation.

In particular, Mr. Perkins would not discuss the basis for his assertions of Mr. Terra's

intent, nor whether at the time Mr. Perkins filed his original complaint he knew of

evidence showing that Mr. Terra did not intend the Foundation to remain in Chicago.

Mr. Perkins stated that at the time of his original complaint, he probably did not know

that Mr. Terra had amended the Articles of Incorporation of the Foundation in I 994 to

include the phrase "in the United States and abroad."

6. Mr. Perkins also refused to provide a detailed explanation or produce

documents regarding the circumstances sunounding his allegations against Theodore

Stebbins. On this subject, my notes reflect the following exchange among Mr. perkins,

Mr' Todd, Tom Ioppolo of the Attorney General's office and Laurel Bellows, an attorney

for the defendants:

KCT: Would you provide any internal documents and memoranda concerning the
decision to add Stebbins as a defendant?

No.

Intemal working papers are work product.

FP

TI:

FP We had two directors of the Foundation who had made allegations, verified, they
were fiduciaries of the charity.
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TI:

FP

KCT: Did you do anything in addition to reiyrng on the Gidwitz and Buntrock
complaint?

There was a time to litigate these issues.

If you have charges against me, bring them on. If you don't know any'thing about
the facts, try to figure it out.

LB: We can't figure them out because you say this is none of our business.

FP: This is none of your business.

7. Mr. Perkins also stated that he possessed discretion in determining the target,

subject matter and timing of any investigations.

8. In response to questions about Stephanie Pace Marshall, Mr. Perkins stated

that after a mediation session on May I 1, 2001, Mr. Perkins began to feel that several of

the directors were resisting settlement and that the mediation might be unsuccessful. Mr

Perkins acknowledged that he was a\Ä/are of a letter dated May 20,2001, in which Dr.

Marshall criticized the attorney general's role in mediation and rejected Mr. Perkins

proposals. Mr. Perkins believed that he had been "snookered" into going along with

mediation and had lost valuable time preparing for litigation. Mr. Perkins stated that he

was concerned about the management of the finances of the Foundation and the fact that

there were too many "part-time offîcers." He began to investigate Stephanie pace

Marshall to determine if there were allegations he could make against her in this action.

After reviewing public documents, Mr. Perkins developed concerns about two issues

relating to Dr. Marshall's position as president of the Illinois Mathematics and Science

Academy' He became aware of these issues and considered them for "a couple of days',

before sending an administrative subpoena to the Academy on May ZS,2O0L Mr.
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Perkins stated that he knew that the subpoena would come to the attention of Dr.

Marshall and would "aggravate" her.

9. Mr. Perkins stated the issues relating to the administrative subpoena had been

resolved at a meeting with counsel for the Academy on June 12-13. Mr. Perkins never

communicated this to Dr. Marshall or her counsel, but he surmised that thev understood

that the investigation was closed.

10. Under penalties as provided by law pursuant to Section l - I 0B of the Illinois

Code of Civil Procedure, I certify that the statements set forth in this affrdavit are true

and correct.

Executed by me this 18th day of July, 2001.

John H. Longwell
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IN TEE UNTTED STATES DISTRIET COIIRT
FOR TEE NORTHERN DISTRICT OT &LINOIS

Tm TERRATOUT{DATION FOR THE ARTS )
A¡ lllinois Not-For-Profit Corporrti,on )

ALAt\l IL SIMPSON, Director, )
ïbe Tcrr¡ Found¡tion for the A¡ô )

JUDITH TERR¿Ð llirtctor, )
Tbe Tene For¡¡drtion for ttc A¡t¡ )

PAttL EAYES TUCKE& Director, )
Ch¡iru¡n end Presidcnt, Thc Tcrr¡ Fou¡dation )
For the Arts, )

Plainüff¡

%

JAMES E. RYAI{, Attoraey Gencrel
Stste of nlinois

ILOYD PERKINS, A¡sist¡Dt Attonrcy Gcnenl
Strte of nfinoi!

RONITAID GIDWTTZ, Cheirnr¡n of tbc l[insiÊ
St¡te Board of Educ¡tion

Dcfend¡¡ts

DECLARATION OF ALAhI IC SIMPSON IN SI]PPORT OF THE PLAINTIFFS,
MOTION

rOR TEMPOR^ARY RESTRAINING ORDER

Ala¡ K. Simpson rwea¡s under penalty of perjury as follows:

l. I r¡a ¡ phintÍfiin rhir s¡¡¡s of actiou ¡nd I am ¡ Director of the Terrs
Foudrtio¡ for thc A¡f¡. From lg?9 uotil lgg7,I ¡erved in the UnÍted St¡te¡ Se¡ete
from tbe St¡tc of \[yoning Among ofüer ¡umcnour rctivitier, I b¡ve served ¡¡ ¡
membcr of thc Bo¡rd of Regent of thc SmÍthso¡i¡n Insfitutíon, I member of tùe
Foþr Shdropcarc Librery Comnittee, ¡ mcmber of the Bo¡¡d of Tn¡stces of the
IGnncdy Ccnter, Ch¡irn¡n of thcBorrd of Tn¡ctcË of tte Buff¡lo Biu Historicet
Ccntcr, Chairum of thc Crpitrt Campaign for Disthction of the Univcrsity of
Wyorning ¡¡d ¡¡ Dhector of the lostitutc of Politics at H¡rv¡rd Univcr:sity. I
currcntþ lctrvÊ ¡r ¡ meuber of tbe Indcpendeut Board of Di¡ectors of the IDS

)
)
)
)
)
)
)
)
)
)
)
)
)
I
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Arnerice¡ Erprcr Compary. Ou e pen "-e b¡¡i¡ I ¡c¡vc r.r a visiting professor ar
thc univc¡r¡ity of wyorning. r m¡kc this decl¡ntion in ñrII rupport of the p¡iotifrs,
notioa for a tcmpor¡tï rtrtraining order.

2' I ñr¡t uet De¡icl J. Terre, tüc foundcr of the Tcrr¿ For¡nd¡tio¡ for tbe A.ts,
whcn Prcrident Ron¡ld Rcagra eppointed Mr. T¡m¡ to the post of Anbsss¡dor-at-
large for the A¡t¡. Uutil his uutimcty dcath in about lgg6,D¡n Tcrr¡ ¡ud I were
frie¡dly ¡nd hrd m¡¡ry co¡vc^ations. Towr¡d the end of his rÍfe, D¡n Te*¡
i¡foraed rne thnt be h¡d become disc¡cha¡ted witb tùc lack of support tbat the
public hed given the Terrr Muscu- located on N. Micbigan Avenue in chicago. rre
wes fn¡¡tr¡tcd ¡ú the poor rttendr¡cc rt the Tcnr M¡rreu', rndced, he often
confided Úo me thrt he felt tbrt the Chicrgo Museum ç¡s rinpþ under eppreciatcd
by the pcoptre of Chicrgol¡nd. For fhcrG Fersoru ¡¡d otherr, Dsn Tcrra talked
about relocating his art collectio¡.

3' Dsn TelTa never erprcrrcd to me any intcüt or de¡irc to isolate his a¡t
collcction in ruy one ¡t¡te or loc¡tion. To the contrany, D¡¡ Tcrre was r tn¡e nen
of the wor{d ¡¡rd wishcd thrt his ¡rt would rerve to cducate pcoplc througùout tbc
world' Thc by'þçs of the lcre Found¡tlor dr¡ftÊd wbile Drn Terra wes living,
¡tete th¡t tbc Tcrra tr'ound¡tio¡ is to soper¡te EuJcuEr ¡nd schook, both in thc
u¡itcd strtc¡ ¡¡d rbroad-t l¡deÉd, ¡ ¡ubgt¡nti¡l p¡rt of D¡¡ Terr¡,¡ ¡rt collection
w¡¡ ¡¡d b loc¡tcd in Fr¡¡cc i¡ a uuseum hc fouuded ¡nd conrtructed (fhe Museé
AnericrÍn rt Givcrny).

Puwu¡nt to 2g u.s.c. g 1746, I decr¡re under pc¡¡¡tty of perjury thet úhe
forcgoilg ir truc ¡ld corrcci

E'ecqrcd ôfu -t( #, ,r r"^c 2001,

I

At¡n I(. Sinproa
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IN TIIE TNIÎED STATES DISTRICT COURT
FOR THE NORTHER¡I DISTRICT OF ILLINOIS

Bcli¡da Reeder swsars r¡¡der peaairy of perjury as follows:

. I a¡D ¡u¡ architect wi¡h the fi¡B A¡Ebetypc loca¡ed i¡ the AdEDs Morgan

a¡ea of W¿shioglon, D.C,

2' Someti¡re druing ¡be sp¡i¡g of 1996,I was con¡¡issioned by Duuel Terra

to d¡aw plrnc fs¡ a building in Washingro¡, D.C. ¡t uùBr ¡s aow 25l9 Co¡uecticut Avenue. at rhc

corDer of Calvert Sueet.

3' I spoke with Da¡¡el Tctra at tba¡ ti¡¡e a¡¡d be told me he iutcr¡ded to use

tàe loca¡ioa ¡o bouse rbe Tqra For¡ndarion's headquartsrs, parr of tbc collection of a¡r aom tbe

Tqra Muscr¡m i¡ Chicago a¡¡d a¡¡ acteasivc sculpture ga¡dæ,

4' He told mc th¿t hc i¡tended to use tbe åciliryfor eiaborate events and

frEdraising for the Terra For¡¡dation.

5' It May of I996, I corapleted tÌæ sche¡matic plans for the building and

prcsenred tha¡ ro Mr' Terra' Copies of ¡be plenc that I d¡cw for Daniel Tcrra ùe anached os

Exhibit A to this decla¡ation.

6' Pr¡rsuan to 28 U.S.C. $ I746, I decla¡e rurdcr penairy of pc¡jury tl¡¡¡ ¡he

foregorag is ur¡e a¡d correst.

Dsæù J¡¡¡e 27,2001

OF

a

*
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*
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IN TIIE TINITED STATES DISTRICT COURT
FOR TITE NORT}IER¡I DISTRICT OF ILLINOTS

DECUR,ATION OF BELINDA REEDER IN SIJPPORT OF PLAIN|T]Ë
MOTION FOR TEMPORARY RESTR.A,D{ÑO ORÐER

Belinda Reedcr swEa¡E r¡nder pe¡slry of perjury as follows:

l. I a.m ar¡ architect wi¡h the fro A¡çbstJrpc locaed i¡ tbe Adsns Morga¡

a¡ea of Washioglon, D.C.

2' Somerioe d¡¡¡i¡g tbe spring of 1996,1was com¡oissioned by Danrel Terra

to d¡aw plæs for a building in lvashington, D.C. ¡t uù¡¡ ¡s Bow 2519 Co¡uecticut Avenue. ar rhe

corner of Calvert Sreet.

3. I spoke with Da¡¡el Tctra at th¿¡ tiae a¡¡d be toid ure he iutcr¡ded to use

the loca¡ioa ¡o bouse tbe Terra Foundaùon's headquartsrs, part ofthe col¡ection of an &om the

Terra Muscr¡n in Chicago and ar¡ octeasivc scuipture ea¡dso.

4' He told s¡c th¿t hc i¡tended to use tbe åcility for elaborate evenrs and

fr¡¡draising for the Terra For¡¡dadon.

5' In May of 1996, I completed tþ rchematic planc for the building and

prcsented than ro Mr' Tcrra. Copies of tbe plenc rbat I d¡cw fo¡ Daniel Terra a¡e anached as

Exbibrt A to tbis decla¡ztion,

6' Pu¡sua¡t to 28 U.S.C. $ 1746, I decla¡e ¡¡nder pçnalry of pcrj¡rry thsr ùc
forcgorag is tn¡e a¡d correq.

Datcù Jr¡ue 27,20Ol
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ATTORSEY G-FHFFAL'S DRÂFT TERtrS

prepered: FeÞruary 15, 2001

This proposa¡ is in dreft form and does not const¡tute an offer. lt was cleveloped by the
Aüorney Gsneral's staff from a review of the previous written proposals between the
Art lnstitute and the Tera Foundetion without discussion with the Art lnstitute or others

Further this was produced at the urging of ¡he Tena Foundation as to the specific
tenns for placing the Tena collections with the An lnstitute.

This is preparect for settlement purposes only. Nothing in ¡his proposal shall be used
in any court proceeding and does not constitute an admiss¡on or concession. Nothing
in this proposal shall Þe deemed a conc€scion or Þincling until such is reduced to a
cornplete and fullwriting and signed and agreed 10 þy all Part¡es.

D¡'aft PropllgF.l

That the Terra Foundation enter into an agr€ement and pannership arangement with
the Art lnstitute of Chicago similar in nature to the proposal discuseed þeh,veen said
institu¡ions as bund in the several documenË rnede þy the Art lnstitute in June 2000
and thereafter, and specifically as provided herein.

The Tem Foundation's art collection to be-E¡@¡nm¡sß said trust
to be held by the Art lnstitute in perpetuity to be displayed and known at alltimes as
the Daniel Terra Museum collection, with restrictions that such Þe used to develop and
promote the appreciation of American artists;

That three råprËrentatives of the Terra Foundation be given positions on the Art
lnstitute Board of trusrces.

That thres representatives of the Art lmtitute be edded and given posiüons on the
Terra Foundation Board of directorg.

That the Atbrney General of lllinois shall select three additional diredors for the Board
of direemrs of the Tcna Foundation.

That Jim Terra shall þe added as a direc{or to the Boarcl of directors of the Tena
Foundation.

That the Terra Founclation negotiate to be given Ëome office Epace hr its Boqrd and
staff in üre Art lnstitute, as r,rlell as, acoess to proper Board conference room facilities at
the An lnsùtute and/or tha¡ appropriate office suite be maintained near the Art lnstitute
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Þy the Foundation to allow it to rnaintrin im staff , records and function, with appropriate
access by the Terra Board to conference facifities at the Art lnstirute.

That the TerÍa's real estate on Michigan Avenue would be sold and the proceeds given
to the Art lnst¡tute to fI$ Part of the construction of rhe new wing ¡u¡roi'irg at the A¡tlnstitute, which wing wilt þe the new east entry to the Art lnstituteänd in eicnange thenew wing would bear the narte of Daniel Tenâ .

Tha¡ the Terra Founda¡ion irrevocaÞly agree tnat at all times it shall maintain irsprincipsl place of br¡siness in Chicagò , äl¡no¡s.

Tnat the'lerra Foundation funds be usect in.pan each year to pay an appropriate
amount to the Art lnstitute loward the securig, care ano cisptåy ôf trre f'ollestion.

That the Terra Foundation's restricted endowrnent for art acquisition be governed in its
t{se þy the a special committee fur the Terra collection compäsed of equãl members
frorn the Aí lnstitute and the Tena Foundation, and all acguisitions aric d""..rseions
to be controlled pursuant to the code of ethics for American An Museums.

That the Foundation ret¡in its ownership and operation of the Giverny Museum , that a
cornrnitment and agreernent þe oþtained from¡rith the Ad ¡nstitute ¡nät the Terra
Foundation's Giverny Museum receive biennially or triennially , a traveling exh¡bat¡on of
ìflorks with an from the Terra collection and the Art institute collection, featuring the
relationshiP þetwean French and Arnericen aft, as r¡rell as , other appiopriaæ t"p¡o .
Atso a continuing loan prograrn would be establish by the Art lnstitüie rå alþw the
display of Att lnstitute works at Giverny , including wórtrs by Monet and other
lmpressionists. That both the Art lnstitute and nè Terra Fóundation woulct pursue to
develop additional relationships witr other French museums to strengthen cultural
relat¡ons.

That the Terra Foundation would in part fund and deve¡op an educetion prograrn
under Ïhe Terra lnstitute for American Art in conjunction with the Art lnstitute s school
which would involve studem raining in Giverny aäo Cnlcago, using school faculty,
museum curators and staff. Particular emphasis would Þe givenlo the Terra
Foundation's Givemy location and facilities.

That the Tena Foundation's restrict€d education endowment fund woulcl be used to
conünue museum education prograrns for young children to visit the rnuseum in
chicago antl estaþlish Terra sctrõtarships io nõnrt lnstitute scnoot. The use of this
fund to be dccided Þy a commitæe comþosed of both Art lnstitute and Tena Foundation
m€mþerE.

That the Terra Foundation's remaining funds be governed in its use tomrd
acquisitions of art by me special committee for the Terra collection (composed of
equal memþers from the An lnstitute and the Terra Founda¡ion) and be c'ontrolted
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pßJrguant to the code ethics for American ,A.rt Museums.

Ïhat tlte Terra Foundation's rema¡ning funds be governed in its use Þy the Terra
Foundation Eoard in perforrning the above and further lirníted to ¡ts act¡vi¡þs þ.r,ser in
Chicago and governed and sontrolled pursuant þ the cocle eth¡cs for Asnerican Art
Museurns.

That appropriate arrangements Þe made for Terra employees , including emptoyment at
the Art lnstitute.

That appropriate arrangements be made for the Terra members to continue lo benefit
from the Terra collect¡ons.

That directors FaulTucker, Ted St€bþins and Judith Terra qhall resign from the Board
of direclors of the Terra Foundation, ancl upon their forming a 501 c(3 chariÞble
organization which shall þear the name'Terra" and which is restrified to support public
education of American en, display of such and/or assist in the development of
A¡nerican artists Þy grants and/or scholarships ancl/or other public education efforts
which is in support of American art, said organi¡ation shall then be funded wiür S t0
million from the Terra Founclation, and control and use of said funcls will bs, except as
restricted as provided herein, at the cliscretion of is f¡duciaries. lt mey operate in any
location.

That the Plaintiffs and the lllinois Attorney General agree to dismiss the complaints
herein against all defendan¡s with prejudice.

That reasonaþle attomey fees be paid for all parties þ the litigation þy the Foundatisn

ThEt aPPropriate agreernents to enforce the foægoing Þe made and agreed to ny the
Foundation in exchange for said dismissal.

16di-001102



16di-001103



mx
:E
@
¡

16di-001104



,ffiffiì
üEcIç!!!g

80000 sERtEs

300/" P.c.w.

¿t JgtHx:t

16di-001105



UgDIruÞJAZgT

bv: FloYd Porlcias, AAG' 
Theros¿ Harris. AAG

Ttrts is thc Arrorncy Gencrsl,s s_q!:-ond m,diÉod redl¡ncd vgrsion of thg strtttñrent proposal

circutared by rh' ,rír¿ì"är. 
-ttËñøttle¡nsat 

doc'srenÇ rt r i"i*¿cd fu settlcrnørt diecüssios

pumoscs orrty u,aänîãi Uè ur.O f*äî äl"t pÇ"to-'-ril/c havc rttemptcd to corrÊct ¡nd or

fill in daails where wr; tbought thc dra-ftî* rrrüog. rn.additic' r3 waa ctÊtcd at thc

msdiarion.r¡s**råJs-tti;;Hñ"ùii;nI¿ä.Ë" 
ruttlom-t rmtil the idcntitv orthc nerv

dinrcrors wac in ;;;;;¡G ¿*ooä**ii*"ntablc to this Ofñc* T'lto cbangcs wo

euggesrcd 
"rro 

on"äo,io .rro ,¡r t*r"].",,ät-ugs;;dbv the rnediator snd which would sllow r

¡attlemcnt to u, r"öñod prtor ro err .Eturl electi,on takins placc'

Proposed Drnft IUIE'DI^TEI! SETTLEMENT AGREEMEI$T

A. THE FOIIIìIDATION

I. The Fsundation ¡b¡ll meir¡t¡in its principal ofñcc in" a¡rû adrrínistet it¡ oDÊretionE

fñ¡m, Illlnols. n o ião"A"U* 'ltff "rtînã¡"-tiii 
ít¡ booro r¡d record¡ in llti¡oi¡' wbich chall

;r;;tii.brc to to Attorncy G'cocral of llünots'

2. Thc For¡¡d¡tion ¡hall conduct its ¡trei¡l iu accqrd¡llcowithits Articlc¡ of

roc'rporarion and ñ]l1]-.(t*l$üeä;t*s-Aa;^tttt ¡st tnd cr¡ttr¡re in theu's' m¡l

ab¡ord) and rhc 
"rË 

lírrä siösruu,îoi¡ and ¡¡icsaeirt.otly*iüqf undcrt'Hngs of tbis

.srEssrnt. 
'îrc 

rört-*ron ru"i* ñi; ã-r.o trrt". trsw-cåt to ¡otriwc íts 8o¡rr, irctuding

üt"re m¿ to wbPn to ¡u¡ke grautr'

S, Fof rt tcert fiþ yGer¡. the Foudetion thlil ma¡ntãin .nd Ghibit tbe Tcr¡¡

Colloction of Anoii"o Aí iÛéhic4r;:-T1"*fl*' thc For¡ud¡tion sh¡ll eo¡¡tiuuc to munra¡n

¡¡d cxhibit r¡e fetä ClUcctio of ¡iioiäîAttf Ch¡ogo *¡o¡ e¡d múl othenvisc

Page I of 4
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¡uthorized by thc Attonrey Genc'ral of IUi¡l' is

D. THÏ] BOA.RI' A¡TD O!'FICERS

l. lüfritte,u scttlcrn€far lgrcem¡:nt to be approvcd by tbe parties shall idcntify flve n9w

Board mçrnbqrs *.i""* omr*r añd commincc cdi¡s to bo eloctcd et e çocial clection in mid-

¡*r, æor, as wcll ¡s other spccific changcs intcqded to improve the ability of tÌ¡c Board to

achlcve its gqals, es follows:

a Sc¡. Alan SimpsorUb¡ll tleign immediatcþ from tbc Board and not thereafle¡

stãnd for rcclcàtior. D.an grmtmch Ron Gidwita Thcodorc Stçbbiru and Paul

fucig¡ u¡"tt Uo rc-clccted fur ud serîo a onc-ycar term" sndisg Septornbor ?ryz'
qnd Bot tlrcrsaftcr stand for'rc'clection: exeept that, ¿t any tiue, any or all of these

four director¡ shsll imncdiately resign Êon ths Board if rcqnested to do so by the

Chairnran of thc Board.

b. The Board shell ¡¡uend is By-Lrrre to:

i. expand thc Boa¡d ¡mmcdirtôly to include fifteeo mombcrs;

ii. institute staggered torm¡ ¡nd tc¡m linits pf psç t¡¡q=tb{çc pr (9pr vsaæ

for all Directtrls, with a full tsrm to be fo¡u years and wi¡h so membÉr

cenring mo¡c tha¡ cight Fars,
fg¡,anlt eç.vc qe[c w3l-icruL]gh]cb ¡bs[ ?to-i$=eqdlgg$gplc.Erb ;

-@rhc
rcnrainirrg Do¡nd raanbcús to bo elcctcd to tsrnre of two, thre€, ot four

yeârs ¡¡ ùre Bosrt dctcnrrí¡cs appropriate for oroh Dirætor electad

ii¡. ¡Eseile3 majority ofBoard positionr be-held by diuinters*od rcsidonts ol
Illi¡oi¡.

c. BY May 25,2001' tb¿ocfnbct¡ of ttrc Bo¡rd ¡hsll nominete cendidates to fill five

vaea¡cics orr thc Boa¡d et a rPcclal clection to be hËldby ¡uid'Iuur 2001.

Nomination¡ ¡hsll bs ooordinetsd with thc di¡ccts¡ Enó thtr Attonroy-Crncnzl of
Iltinois by Mocsn' ftclter, Stcbbins, Buutrodq Gidw¡tz' ¡nd Hilliüd a¡d ehould

bc seüt to Mr' Hilülrd. Eaph nomination ¡!¡¡ll be accourpaniod by the cmdid¡tc's

foirtrrre, nd the Pcrron ¡roPo¡ilg c¡sh csndidate rh¡ll fi¡st b¡ve a¡c¡¡taincd thg

oandidste's witlia¡nore tr strYü on theBoad, if clætcd. fli¡¡¡tçÉ"lbst-Uus$

Pagc 2 of 4
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d.

d.r

e,h

C. OTFER

o. Tho new ch¡ir¡uan of thÊ Board sh¡ll be çhogen fromthe trÊw five Di¡octors'

tj¡

z.Dccisiogsc'frngttDircot¡,rs¡l¡allbegDidodbyecoænitmenttosddtotheBor.d
thc fullowi¡g çralitier:

r.ç hirtory of civic anÜorbusincss lcrdcrrhip;

b,ç osperlørce rervbg ora mrÉou¡¡ or aot'forprofit bo¡¡d of di¡cctor¡;

o.ù background q Gilpsniso rn cducuios;

otÊcer¡ md

csû¡rtri ttcc hoad¡ ¡hsll bc ctcetld as eput of scttlamqrç rud the

ucw Executi vs Csmniltsc shall bc oompored of thc¡e ofñccac a¡d co¡nmittoc

hcadc, The Strateglc Planning Committcc ¡hall inoludes Mcssrs. Gùdwitz std

Stobbiru and omc or mofc uf ùrc nñv Dires¡or¡ and sl¡¿ll negOtiate a PrfirrershiP

with ¡notber Cbicago irrstit ution witb thc goal of cossing to operate a etand-alonc

muûeum in CÏricago

cxpcrliso inAmqic¡¡rrrt; md

nÊf8ons of ngüoucl eud ¡nrcrndiond ¡t¡turc who havc &nfltctlsted int¡¡c¡t a¡d

involvcmeut b thc cts'

I ggggrE frËt Icìrruit cb!¡l bc di¡mi¡sed itugrc}S4¡¿çSt

pcjudioc' ftrll ¡nd

Pago 3 of 4
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qrfnplÉre mnrl¡.qlrclcases given.Uf þp-j¡úgi:d¡gl ptaintifis uté.dgfgn{nnts to.each-9't}t-s¡*to the-

;;ffiil"",åEit"Lrnooä "¡¿ 
åiñilñ'*¡rtroui any arJmlesion of wrongd'oing:r li¡biutv. II

L ¡v ùp-PsoPJq otf !þs ststgqf tUinois'shnllt-E$titi¡li¡ls

;_ geuu!4je!-sf-Ès

çãrts¿ntdi=GFsryì¡xill\ßve'Ss+igbgedErrrnlttpin

úffi it"îiúà"r-c_tqj'seilerltoff egJris-]9*.sj¡it

z, Rcas¡¡n¡ble attorneys' ft.er of ptaintiff-diresto¡¡ md individual dcfc¡rd¡nts chrll be

peid by thc For¡rtdetiolr. as detcrr¡iæd by thc Cou¡-

3. A mutually-acccpteblo press releaas ¡hall be worked out sDong thc parties-
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\fuscum
ol Finc .\rts
B,:scon

{65 Hunungto
.\ven uc

Boston
!f¡¡¡¡chuseru
0ll t5

phonc

6 l 7,167.9500

Febnrary 11,1997

lvfr. James W, Collins
Bell, Boyd & Lloyd
70 West Madison Street
Suite 3300
Chicago, IL 60602-4207

Dear Jim,

I am pleased to endose the report whLich the b¡:stees of the Terra
Foundation for the Arts have asked Charles Moffeft, john Wiimerding,
and myself to prepare. We are giad to be of help, and we hope that orr¡
report will be found both thoughtful and useful. Irleedless tó say, each of
us sta¡ds ready io elaborate on the report at a meeting with the Eustees,
and we are ready also to work wrth brrstees if we can be helpful in the
futt¡¡e in implementing some of our suggestions.

With best wishes,

Yours sincerely,

=f -.---l
Theodore E. Stebbins, |r.
]ohrn Moors Cabot Cr¡¡ator of American Paintings

exe 3406
tax:677-247-gnA
e-mail: j mccarthy@mfa.org
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Report to the Trustees of the Tena Foundation for the Arts
INTRODUCTTON

The death of Daniel J, Terra in 1996 left the Trustees of the Terra
Foundation for the A¡ts with ihe enonnous responsibility of determirung
the Éuture of the Foundation, whose assets inciude (a) a lárge, irr.,port*nt
coliection of Amencan art, (b) financral assets in excess of.sãveral'hund¡ed
miliion dollars, (c) a burlding now devoted, to the Terra Museum of
America¡r Art, Chi_cago and adjoining properties, a¡d (d) the Museum of
Arnerican Art of Giverny, as well ex[ensive properties in the Giverny area

It is clear that the Ter¡a Foundation is to be devoted to American art. In
the words of the.{niqsion statemenl this includes the ,,acquisiuon,
preservation, exhibifion, interprelation, and resea¡ch an¿ scholarship of
gngllal works of American art." It is clea¡ from the mission statement
that the For¡ndation has the obligation not only to hold and .*iuìt
excelient works of art, but also aims to make its coilection broad.lv
accessible,botht}rrougheducationaloukeachan@grrished
scholarship.

At this time the Foundation implements its program tluough
marntaining the collection in rwo museum uuila-ings, one iri chicago and
one in France, at Giverny. The latter site is dedicatãd to the
"understan¿ilg of the inter¡elationship of French art with America¡r a¡1,,
and to sbengthening the bonds of friendship and r¡¡dersta¡rdi^g between
France and A¡rrerica.

The Trustees of the Fo'ndation have asked the undersi gned Advisory
Committee to and both museum buildin gs in light
of their suitabili ty i¡ implemen tinoo on s ve

--.
also Deen asKect to suggest possibie routes for the For¡ndation to take rn the
nea¡ futtr¡e a¡rd over a longer terrn.
collection a¡rd the lwo museum buil
Possible long-terur strategies for the
tu ture zuccess of the Terra Foundation will depend on thoughtfully
developing and defining its mission, a¡d th
excellent professional staff.

I, THE COLLECTONI

Through his exbaordinary
Da¡riel J. Terra was able to
than fwenFy years time tha
museLuÌt collections of lhis

Therefore, after anaiyzing the
dings, we have suggested tluee
Foundation. We beiieve that the

toP tier of museum holdin

en implementing it with an
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ra¡k along with such venerable insblutions as the Clark A¡t lns[tute, the
Nlational lvfuseum of American Art, and the museums at Sarnt Louis,
Cincin¡raE, and Worchester (see attached list). The Ter¡a Coilection is a
specialized one, with impressive, deep holdings in the works of the
Ameri can Impressionists. ln the American Impressionist field
would rank among the

alone, it
Both r'

major and minor Éigures are ncfrly represented wl caveat lhat
severaj minor figures a¡e too nchly represented), and thqre is great depih
and sfength in the works of Chase, Cassatt, Sargent, Whistter,
Prendergast, Tarbell, Hassam, Theodore Robinson, and Tlvachknan, as
weil as excellent reiated works by Curran, Bunker, Metcalf, Wendel,
Frieseke, lvliller, a¡rd other American painters who went to Givern v
There a¡e, however, two weak¡esses in the impressionist collection: first,
whrile there are extensive holdings in Whistier and Sargent, there are no
major works either ter; once the Found ation has beenGEliiãã_

rogram at least one major work by each painter should be
sou t. Secondly, many of the works in the ImP ressionist collection
on paDer
+vlelv Ìor more than a short period in any

(prints,
given yeæ, for conservation

wlngs/ wa rS an e must not be on

reasons; as a result, much of the collection must necessarilv remain in
storage much of the time.

The remainder of the collection includes many outstanding works, but
lacks or balance to make the
or su.tv of can painting from Colonial times to
1,940.

1.) The hoidings in America¡r Modernism would-ra¡.k-n-ext in terEns
of qualify; there a¡e fine works by Beilows, Hoppeç Sfuart Davis,
Tto\,¡eæheeier, o'Keeffe, and Hartley, This areà is sufficiently good
for srr¡r¡ey pu¡poses.

2.) However, the work of The Eight. the America¡r
followed Impressionism and preceded Modernism
speaking ) is not ente except for works
Robert Herui. lsagaPw ch should be fitled.

3.) Hudson River School. This part of the coilection is fairiy good
with fine examples by Church (a tiny work), Fitz Hugh Lane, Sa¡rJord
Gifford, Thomas Cole, Wiliiam Bradford, George Inness, a¡d others
by Whifkedge, Silva, and Bri tcher. ith some out a¡rd
some additi ons, this couid become a distin art o
co

Realists who
(roughly
by john Sioan a¡d

en sa

and others
Jor are nee v

hed
Ç Dr¡¡and,
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4') Genre Paintrng s¡atl*¿-:¿¿eak a¡ea, though distingrrished by a
fine.group of works Ey Winslorv Homer (aibeii *it¡o.,i a major iate
work of the kind wluch wouid now be very d.iffict¡it to obtai¡), and
good paintings by Bingham, Mount, ].G. Brown, *d oth"rr.

5.) Folü Painting. There is a be ofaru re, with
a good Peaceable Kingdom, by Edwa¡d lwo fine works by
Ammi Phillips, and a handful of others

6.) 18th-cenfury and Federal. Flere, there is one great, landma¡k
painting, The Gallery of the Louare by Samuei F.B. Morse, but it is
surrounded by liltle of the su material which one
would want in e e on to an uate surwey
There is a good Rembrandt Peale Washi

ston, Gilbert Sfuart, Jo

ngton, a poor Copiev,
hn

and
virtuaily notJring by Waslungton Ail
Vanderiyn, John Tnrmbull, Benj amin Wesl and the like

z.)Sli.[iife. Êryth.r *g4 area, with nothing at ali by most of rhe
m a j o r m a s ters-õFãña¡r s til l - l i f e p ain un gl incl u din g H arn e tt,
Peto, the Peale family, iohn F. Fra¡cii, Mard; I. Heade,-or the like.
There arlgood exampies by Joseph Deckeç Ðrnning, a¡rd w.s.
Mount. This is an area where very fine examples cai sÉll be
purchased, and consideraEon shou-ld be given to buijding this part of
the collection.

SUMMARY

Terra Coliection is outsta¡rdin in one atea, that of American
slorusm sever ma]or w d could
it an even more distinguished holding.

ln oiher tieids of A¡nerican a¡t, there is a mixfure of strong and weak
paintings. Ln order to make the collection a tn¡iy fine survey of American
painting fuom Colonial ti¡nes to 1940, an agtressive progra¡n of purchases
a¡rd weeding out wouid need to occur under expert guidance. Significant
resulb couJd be accom ished with a d et of $50,000,000 ro 000
over a th¡ee F{owever, it no bmly fine

can Parn a¡e becoming more and more difficult to obtain, a¡td
major works by some of the most important American parnters (such as
Eakins or FIomer) a¡e virh¡ally impossible to obtain.

pl

Finally, it shouid be noted that virhrally nothing should be d,one in terms
of building or refining the collection until the Èoundation,s mission,
purpose/ a¡rd location have been agreed upon. 16di-001115



A.) Chicago. We feel sb tha
lnAPP riate as

an
Aitho is has been effecEvely

gh many fine exhibitions have been seen in it,

rs

ir
will never be a wholiy satisfactory museum space, a¡d its location in
a retail a¡ea seems not the best use of the real estate., The building
$@id,andthecoliectionmovedtoamoreappropriatespace.

The program in Chicago up to this Eme has had good and bad
feafures. The education progra¡n, with good professional leadership
and effective use of volunteers, has been successful. The exhibition
and publication proæ:¿rrns, on the other hand, have suEredEñ
being understaffed professionaliy a¡rd have not reached the level of
consistent quality that one would expect from an rnstitution with the
Terra's financial and arbstic resources. There have been a number of
beautiful exhibitions, some organrzed by the Terra and some taken on
a iouring basis, but there has rarei been a Terra of

or lm general, however,
visitors to Terra Museum tn go ave been treated to well
installed, pleasing, educational exhibitions of A-srerican art, drawn
both from the permanent collection a¡rd borrowed from other
institutions.

B.) Givernl¡. The Terra For-rndation has built a handsome,
unobÈ¡¡sive stnrcture in the town of Givernf, one that is well
designed and well suited for its function as a small galiery or
museum. However, there are some major problems with the
Giverny program, in our opinion. If this museum is to be "dedicated
to the understanding of the interrelationship of French art with
A¡nerican art," as suggested by the mission statenenÇ it is
accomplishing only a fraction of what it might. One problem is that
Giverny has onl a

consists I v A-rnerican,
Monels gardens draw a¡ound 500,000 visitors arurually, but the
Muser¡:¡r of A¡nerican Art has so far been able to draw onl a fifth of

(Aprit - October) audience, one that
Japanese, and European tor¡rists.

this9trþgr¡,[Þest. We feel skongly that a better
Giverny, with broader efforts to promote it, could

Program ln
result in a

considerably larger audience for the Ter¡a program.

The collection in Giverny, consisting iargely of works by Americans
who worked in Fra¡rce, is of mixed , ând seems an
inappropriate vehide for Persua dð or uroPean
audience that America produced good art. The fact is tåat many of
the American painters in Giverny were Ê ainters, many of 16di-001116



whose worics are bonng_and derivative. overall, the part of the Terra
collection presentiy in Giverny, though it includes a number of fine
works, seems iess than ideai as a rneairs of presenting, promoting,
and encor.uaging the study of Amencan art.

The,hughest prioriV. lor.llhe Foundation is for the br¡stees,. together with
professional staff of hrigh qualiry, to define the mission of 

'the-For¡ndation

There are a number of possible alternative scenarios:

1.)
Givernv. We beiieve that that collection as it is now constih-r IS
inad a o e lverfl audiences weil

co ection is simpiy not large enou or strong enough to be abie
to fili two separate museums with works of superior qua-tify. if the
br¡stees wish to continue to have a museum in Chicago and one in

a ould be ven to
the A¡t lnstilute of go (whose collection of

can Parn would be highJy com tary to the Terra,
American collectionand which would logether combine to make an

of first rank) or with lrlorthwestern ty (in which case the
Terra would ecome a s olarly universily museu¡n, along the iines
of the Ha¡va¡d Museurns or the Yale Universify Art Gallery). As part
of either the Art lnstift¡te or l.Jorthwestern, the Terra staff could
ad.minister the Giverny program, sending bener works from the
permanent collection along with improved annual surnmer
exhibitions there.

2.) concenbate on the French / American connection. if this is the
Fo.uldation's primary aim, then it would follow that an important
exhibilion and study program be based in Paris, grven Giveåy's
seasonal, tourist audience. The Foundation coutã acquire a hotel d,e

aille of. the size of the Picasso Museum in Paris, to house a new Terra
Center for American Art and American studi¿s in pa¡is. Such a
center could mor:nt exhibitions, while also perhaps providing works
on loa¡t to French museums, granting fellowshipð for French and
Asrerica¡r artists, graduale students, and schola¡s to study in each
other's countries, presenting courses for the sfudy of American art in
Paris, and giving scholarly consideration to American a¡td French
o¡-lhrre a¡rd their interrelaüonships. Given the assets of the Terra
Foundation, this could be a tn-rly significant and successful
undertaking. The best American a¡t Érom the collection would be
shown in Paris, and tempor ary shows couid stili be sent to
adjr,rnct muserun in Gi
would be eiiminated.

the
o museumverny. Under this pian, the 16di-001117



3.)
American art in the United Slates. Under s option the tmstees
wouid build and weed the coilecùon in order to make it a free-
standing museum of Amencan paintings, with appropriately high
quality exhibitions, publications, a¡d educational prograrns. They
would consider keeping ihe collection in Chicago (while perhaps
considering a merger with the Art lnstilute or Nortliwestern),-or 

,

mo it to ano c1 with a com limentary collection with
w êt a merger or a cooperative P

Þ

considered (the_Corcorarì. or the lrlational Muserr-sr of American A¡t
in Washingiot',,EPerrnsylvania Academy in Philadelphia, or the
like). Alternativeiy, they might also consider moving the

, Foundation to a cily with a fine muserun that laclc American a¡t,
such as Denver, Sealtle, or Los Angeles.

rV.) RECOMMENDATTOI{S

1.) We strongiy recorrunend that the Foundation tn¡stees
immedialely begin a sea¡ch for a loghty qualified executive director or
president of the Foundation. The ideal founding director would be a
nationally recognized senior figure, whose appoinbnent could lend
much needed credibilify to the Terra program as it evoives. Idealiy,
the exectrtive di¡ector would be both a senior expert and scholar in
American art and someone with extensive muserr¡¡t and
adminisE'ative experience. If such a Person could be found, even for
a one or two year term, he or she could work with the tnrstees to pian
the prograrn and the futu¡e of the Foundation, and would set both
the di¡ection and the standa¡ds for future exceilence. The
For.¡ndation would have to be prepared to pay competiüvely in terms
of salary and support, as the right candidate wouid have to be h¡¡ed
from another position or From retirement, and the salary of $200,000
to $250000 would have to be Paid. A distingurshed appoinEnent
could help enor:mously to win credibilify for the Foundation and its

Progfam.

The new executive director or president would then hire a curator
a¡d other such positions as are deemed necessary.

2.) The board should be expanded artd strengthened, with the
addition of four or five outstanding representatives of the museum,
acadernic, ild foundation professions. The Amon Carter Museum in
Ft. Worth, Texas, for example, has profited from such.representa[ion
on its boa¡d. 16di-001118



3.) In the meantime, the collecüon must not be allowed to languish.
we understa¡rd that at the moment 1eners are not being answJred, no
|p* are being.made, a¡d crecbiiiry is being lost. welecommend
that a cu¡atorial advisor or a part-tirne curatór be h.ired immediately
in order to oversee the rudimênts of coilection ca¡e, as well as loans
and the cu¡¡ent educational and exhibition progra-m. There are
several free-lance cu¡ators who might take ii.,ts-or, on a short-term
basis.

CONCLUSION

The Te¡ra Foundation for the Arts is an instilution with enor:nous
wealth, both in terrns of its financial assets and its art collection. It has the
potential for contribu{rg very signrficantly to the r¡¡rderstanding of
Arnerica¡r art, both in the IJS a¡rd in Europe. Given the recent déath of its
founder, it is esseniially a brand new organization, one that must define
itself and its mission in a realistic way, and which must then proceed, to
find highly qualiFisd staff who witi produce a program of u¡é excellence.

Respe ctfull y submitted,

Cha¡ies Moffett
Theodore E. Stebbins, Jr., Chairnran
Jotrn Wilmerding

February Il,1997
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Leading Collections of American paintings
of the Period 1670 to 1940

Mekopolitan lvfuseum of Art, New york
Museum of Fine Arts, Boston
National Gaüery of Art, Washington, DC

Yaie Univerbify A¡t Gallery, lllew Haven, CT
Irfew-York Historical Sociery
Philadelphia Museum of Art
Fine Arts Museu¡¡rs of San Francisco
Cleveland Museum of Art
Detroit Institute of A¡ts
Wadsworth Atheneum, Fia¡tford, CT
Pennsylvania Academy of the Fine Arts, Philadelphia, pA
Corcoran Gallery of A-rt, Washrngton, DC
BrookJyn Museum

National Museum of American Art, Washington, DC
sterling and Francine Cla¡k A-rt lnstitute, willia¡¡rstown, lvfA
Art lnstifute of Chicago
Toledo Museum of Art
Addison Gallery of American Art, Andover, lvfA
Amon Carter Museurn, Fort Worth, TX
Harva¡d University A¡t Museuns, Carnbridge, lr4A
Whikrey Museum of American Art, New Yõrk
Terra For¡¡rdation of American Art (Chicago & Giverny)
Saint Louis Art Museusr
Cincinnati Art Muserr¡rr
Worcester A¡t Museu¡n
Freer Gallery of A¡t, Washington, DC
The Phitlips Collection, Washington, DC

Munson-Wi1[a¡ns-Proctor lnstilute Museum of ArÇ Utica, l{l
Neison-Atkins Muser¡-sr of A¡Ç Ka¡rsas Cify, MO
4bby Ald4ù Rockefeller Folk Art Center, Wilti¿¡1sbr:rg, VA
Bowdoin College Muser¡¡r of ArÇ Bnrrswich ME
Newa¡k Museum
Carnegie Museum of Art, Pifbbr:rgh pn
Reynolda House, Museun of American ArÇ Winston-Salem, NC
Museu¡n of Fine Arb, Springfield, MA
Museu-rn of A¡Ç Rhode island School of Design, Providence, RI
Dailas Museusr of Art
New York State Historical Association, Cooperstown, Ny
Mead Art Muserr.ur, Amherst, ÌvfA
Hirshrhorn Museum, Washington, DC
Clrrysler Museum, Norfollc VA
Butler lnstifute of American Art, Youngstowrç OH
Baltimore Museum of Art
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Columbus Museum of Art
Maier Museum o{ irt, R_andoiph-Macon Women,s College,

Lynchburg, VA
Isabella Siewart Gardner MuseurrL Boston, MA-
Thyssen Collection, Madrid
Timken Muser¡¡n of Art, San Diego, CA
Los Angeles CounFy Museum of Art
Gilcrease Museum, Tuisa, OK
Montciair Art Museu¡¡r, Montclair, lrlJ
Cape Ann Historical Museum, Gloucester, lvfA :.

Jefferson Medical College, Philadelphia
Santa Barbara Museum of AÍt, Santa Barba¡a, CA
l.Iew Britain Museum of American Art, New Britain, CT
Fluntington Library, Art Coliections and Botanical Gardens, San

Marino, CA
lrlational Portrait Gallery, Washington, DC
Colby College Museu-m of Art, Waterviiie, lvG

February 3,1,997
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IN THE CIßCUft COURT OF COOK COUNTY, ILLTNOIS
COU¡TTY DEPARNUEFIT, CHANCERY DTVTSION

AFFTNAVIT OF gAL'L HA}ES ruCKER IÌ\¡ S.UPPORT.OF

The undersignÊd, upon oath, does hereby depose and stste as follows:

I. I am Chirman of the Board of Dircctors and Prcsident of tlre Terra

Foundrtion for the Arts ("Foundation"), a defendant in BuÐtqpch v, Tcrrq. Case No. 00 CH

13859. I was clectcd to thc Board of Diractors of thc Fourtd¿tiori (*Board") in Octob€r 199E and

becamc Chainnan of the Board and President in 1999. I make thís declar¿tion in support of

defcndents' objections to entry of the p¡oposcd Consent Judgment and Order in this litigation.

2. On June 29, 2001, six membcrs of thc Bo*rd purpoFted to approve a

popoæd settlement trat would destroy tlre vision of Daniel Terra by crippling his Foundation in

its mission to propÊgate American art in the United States cnd abrosd, I voted Bgginst the

settlcment became th¡t was the only açtion I could ùake consistent with my fiduciary dutics to

thc Foundation.

3. The provisiotts of the settlcment that restrict the Tcrra Collection to

Chicego for 50 ),ears and install an lllinois majority on the Bosrd of thc Foundation are plainly

antithetical to the purposss of the Foundntion The charter, thc By-Laws, and the woll-

documcntcd cvidcncc of Daniel Terla's intent to pfiopqgåte ^Amerícan a¡t worldwidc render

preposterous any clairn th¿t the lllinois-ccntric provisions adhere to the Foundation's purpose.

Just d¿ys before Daniel Terrô opened the Ter¡a Museum in Chicago, he wus in Giverny, Francc,

negotiating the purchase of a piece of propcrty with the intention of estnblishing a foreign

outpost,
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4' The proposed settlement wastes what is p€rhaps the Foundafion,s most

veft¡ablc intangible ãssct - its barEnining powËr. since ttre Boand begen its stratcgic planning,

which included among other options parürership with another art institution, intcrcst from othcr

irntitutions has been inænse. Thc Terra collection would vault any one of scveral highly

oompetitive art mu$Êums into sole possession of the undisputed bcst Arnerican art collection.

This heeted compctition wns a great boon to the Foundation, which could play is suítors offone

another and hold out for the bast parmership terms. Thc proposed settlement sacrifices this and

all but hands the collection meekly to the Art Instirute of chiçago

5' The settlement also constitutes a waste of Foundation assets by

squandering the Foundation's bcst and most crcativc opportunity to enlunce its visibility

worldwide' Such international visibility was centrel to Mr. Terna's mission, as the Civerny

musÊum illustmæs' But becnuse of the size of the Tcrra Collection and the Forurdation's

resourçes' it is not feasible for the Found¿tion to finance, supply and operatc trew museums

abrosd while maintaining a significant unitcd statcs præcncc. However, as several pionecring

institutions have shown, it is ¡nssible-with a very limitcd investmcnt-to establish pennencnt

exhibition spücËs in fr¡-renching locations by taking advantaç of corporate and government

sponsorship. For exanple, the Guggenheim's museum in Bilbao and its exhibition space in

Berlin wcre largely financcd by entities in the host countries. By supplying a limitcd numbcr of
works from its collection, the Guggenheim reaps ftemendous rewards in name rccognilion and

cxposurE in Ëurope as well as herÊ in the United States. other mur¡eurns, such as Bocton's

Mt¡seum of Fine Arts, have followed this model with great sucçess. Similar relationships were a

promising option for the Tcrne Foundation in pursuing its quest to çnhånce apprccíation of
American art. The proposcd settlemcnt wastes this important opportunary.
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6. The tactics of Assistant Attomey Genetal Floyd D- Perkins throughout the

c¡ours€ of this litigation have been repugnsnt in many rÊspccts. First, it has bccn clca¡ to mc that

Mr. Perkins does not respeot thc mission of the Foundation, 8s set forth in its charær and By-

Låws, to propagatc American srt in the United Stares and abroad. His only desire h¡s becn to

capture the Foundation's assets in the State of lllinois and to make the Foundation "parochigl,"

es hc himsclf has ststcd.

7, Second, it is obvious that Mr, Pcrkins has bcen willing to use the power of

his offrce to intimidaæ Board memben ¡nd make personsl âttacks that inhibit their ability to acr

in the best irtterests of the Foundation. This was particularly eviderrt in the cases of Stephanie

Pacc Msrshal I a¡d Ttrcodorc Stebbins.

E. Dr. Stebbins has long been a supportcr of considering all options, within

nnd without Chicago, that will best achieve the Foundation's goals for the future, Starting with

his first report to the Board as an advisor in 1997, through strategic planning sessions in 2000,

D'r. Stebbin$ ËncourggÊd rn¡iew of Uoth ir¡state and out-oÊstate o'ptions. He h¡s becn an

especially strong advocate of maintaining a stand-alonc mus€um. However, when the plaintiffs

snd Mr. Perkins turned the focr.¡s of thc litigation upon him and threatened to sully his well-

deseru€d reputation with exaggerated and unfounded charges of impropriety, Dr. Stebbins was

prvssured to avoid furthcr litigntion. He tlrcrcforc spcarhceded the idea of mediation and-after

Mr. Perkins circulated a draft complaint naming Dr. Stebbins as a defend¿nt----urged acceptance

of a settlement that is in serious tension with his long-stared views about the Foundation's best

intcrests.

9. Dr. Marshall u¿as also the subject of a highly inappropriate use of

prosecutorial power that resulted in a clear conflict of intcrest. I believe thåt it was inappropriate
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for stephaniç P¡ce lv{ffihall Ðd ThËodoÞ $tcbbins to vote on the proposÊd gottlcmont under the

ciroumgta¡¡ccs.

l0' Underponalties as pnovidod by law pursr¡$r to Scction l-l0E of thc

Illinois cod'c of civil Ptocedure, I certi$ thqt the stabmürt set forth in this aflid¡vit are ffuç

and conect.

Exæuted this IBth day of July,2001 ( c-¡"1--*
Hoyes Tucker
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T¿na Founduttc'n
Strateurc P lannin g Co m¡ruttet

\{inutcs
\lav I 0. 1000

In anen,.ience

N{. Daley
J. Terra
P. Tucker
D. Ratner. staff

By phone

S. Pace Marshall
T. Stebbins

By invitation

S. Weil

The meeting was called to order a¡ I [: l5 tu\f at F]oor. 664 N. Michigar¡ TFA Offices.

Paul Tucker inrroduced Steve Weil. a consultanr from the Hershhorn.

Steve began by indicatrng that the 1n question that need to be a¡swered was '.who is it
th,at TFA intends to benefit, i.e., who is the prirnary benefìciary. He asked if there was
consensus on tils question. The discussion rndicared the followrng:

appreciation

Is the *arus quo doing that? PaulTucker suggested tl¡at the museu¡ns a¡e not anracti¡g
large enough numbers and that the education is not at a high enough ievei.

Stephanie Pace Marshall indicated that we needed more leverage, power to i¡fluence and
visibility.

PaulTucker noted thar:
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Ted stebbins nored tlnt schola¡ship rends [o firter down and does benefìt the general
public

Tcd !tebbins asked if we could maxLmize the sr¡rus ouo Sreve W'eil notecl ther r.re
seemcd to ir.lve good pubtic procramminc but nothlrg ir.cs ixen l-nppenrng. He ¡sico.
\lhç I .\nd sucgesred thar we jusr don't hare enough 'veight'..

Stephanie Pace lfarslnll asked if we could aiign with a¡orher irutrrurion thar could erve
us the weieht we require.

Steve asked the cost of running Tlvf.{Á. Donald Rarner indicared th.ls as follows:

by capitalizing the S3 mjllion at. say, 5% which a¡nounts ro S60 milljon.

million propeny + $60 mjl[on endowmenr)

Ted stebbins suggested th¡t we could affect people in other ways than a mus€urn.

Stephanie Pace lvfa¡shallasked if the prirnary beneficiary is the general public, do we
need a museum?

Paul Tucker noted thal we could sell the coliection and generate an additional $200
million; not that he was suggesting that, but just pointing out thatthere are limits on how
to get additional funcls. He further noted, however, th,at we do have continuing
responsibilities lor the collection. He mentioned that one aiternative would Ëto put all
the major an in Giverny, sell the cfricago building and use the money ro enhance
prografns.

Steve weii rndicated that the collection has a greater value as a,,group" than as
individual paintings.

Paul Tucker notd th¿t we're in the secondary group for exhibits, so we would probably
need to align with bigger players ro get rhe better exhibirs.

There a¡e two ways of looking at Giverny:
L Use Chicago rnoney to maintain independence
2. Become a bra¡ch of another u¡stirution

Paul Tucker agreed that or¡ collection carinot suppon two museums a¡rd tt¡,at Giverny
should be cent¡al

16di-001131



_-..-,-: -
\,flnUtcS
\ l^. lr,

t'' j
:û00

Te.j Srebbrns asked rhat we tlesir out i\!o modcls: non plnnershto rnd paínefshle

Prul Tucker said rve could gener3le nJtional rnij internatlonal shows.

Sreve remi¡ded us that there were issues of collection maintenance. 'He further suggested

rhat arl needs to be accessibie, we need to maximrze accessibility, and other proererns

need to be resporsive to public needs'

Nfargaret Dajey asked if the French Ìaxes (which ta.r us if the a¡t is permanently residrng

Ln France) was a consideration.

Steve Weil s¿id that when the collection is in Giverny, it is in "exile". Tlrerefore. this

would lead us to the conclusion th.at the collection needs to be housed somewhere else, if
we a¡e responsive to the needs of the art'

A "non-partnership" model would not work if we used Giverny as the only location.

Judith Tena suggested that we have not really gotten to a way to make A.merican A¡t
more accessible. Discussion then ensued around the Chicago proPerry.

The commirtee asked Don¿ld Ratner to summanze the multiple options and issues that

need to be addressed. They then discr.¡ssed what needs to be reviewed at the June boa¡d

meeting. Steve Weil said tlnt if we reached consensus that Paul Tucker should go to the

Boa¡d and indicate whar the cons€nsus position was and see if the Board concuts.

Paul Tucker said that we agreed on the lollowing:

. Mission Statement

. Starus quo is not acceptable

. Non partnership wrth the collection going to Giverny is not acceptable

. Partnership seems the onJy way to go

Paul Tucker suggested tirat the partnership issues need to be explored. He also said we

need to review how well Giverny is used. He then asked if we need to consider the

que$ion of opening uP our collection to rnore contemPorary art.

The concept of a decision matrix arosc again. The comm¡ttee discr.¡ssed the need to

decide which partnership gives Giverny the best access to shows. We need to evaluate all

suitors and need to do a review to rank the suitors.

Margaret Daley asked how we would do a SWOT analysis. Steve Weil suggested that

witironly one museum, we would not have the ciout to generate significant exhibits on its

ow¡¡, buithat it needed a pa¡tner. At l2:30 Stephanie Pace Marshall had to leave the call-

Ted Stebbins again asked which partner would be bener to help Terra fulfil its mission
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¡16-which could best suppon r [oan prosram in Civernv. Ted Stebbrns ¡lso Coes nor
Jgrce !! ith including decoratrve ans in our collecrion.

\f¡trix rssuËs include the followrng:

. Available art to loan

. Recognition lor Dan Terra

. Reputation for exhibitions and leverage
o Dedication and scholarly com¡nitment to American art (need to quanrify rhe

number of exhibits they have had)
o How much exhibition space rhey ira,ze and seriousness of intenr
. Price
. Stabrlity of Irutirution
. Tinring

The Committee decided that a partnership is the way to proceed and now have to decide
among rhcm.

John Neff entered the meetrng at this point. He asked if we irad considered looking a
multiple partners i¡rsread ofjust one.

Ted Stebbins suggested we might be able to 'l¡ade" some g¡ants (say $250,000 each) for
options to bonow from Institutions. He then suggesred we might be able to do a
combination with one museum housing a¡d maintaining the collection and then doing
grants to other museums for loans and traveling exhibitions

There was agreement that we need to do a rnâtrix giving the pros and cors for each
potentiai partner and then need ro quantify them.

Ted Stebbins asked who would own the collection. Donald Ratner was asked to look r¡ro
the legal issue of who actr¡ally owtrs the a¡t.

Paul Tucker suggestd that afrer the June Boa¡d rne€ting, we need to begin ow detail
discussion of who to riegotiate witb- The list includes the Art lrutitute, the Whitney, thc
Corcora¡1, Sa¡r Francisco, Brooklyn and Addison.

at l:l

Respectfully submitted
Donald H. R¿tner

tv:ll;

t'
\¡P Fi¡rance & Administration
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lo:
Fliorn:
Subject:
Dâte:

Steve Carlson
Stephanie Pace Marsh

FAX

First, with respect to the AG's version of the proposal, I find it
un Itorn

a director with respect to the
mÞdiati on process is that a setHement agreernelt if tt can be achieved, is
dictated by no one party and mutually constnrcted by all pârties. The AG,s
version of the proposed a greernent clearly lacked rnufual construction.

Response to your May 76,
May 20, 2001

êf 
.r. 

or. requested, I have reviewed each of the two drafts of the mediatedsgttlement agreement -- the S-1S-01 draft subrnitted b¡z David Hilliard (which
was in his words 'based on notes taken during last Fridals session,,) and the"nrtodified 5-15'Û1 version" zubmitted by the Ãtto*.y Gáneral,s office (which
i1;relerre$.to 

= 
the "AG's rnodified .rersior., of the suiil.*unt proposal

ciimlated by the mediator',).

You requested that each director revrew the documents and inform you in
wr¡t1ng if either of the docurnents is acceptable. You also requested tírat each
direstor forward any comments he/she may have, My comments foliow:

ons

i Second, with respect to the draft proposai prepared by David Hiliiard,
("þased on notes") there are several issues that mist'be reviúted and/or
glgllfied itl *nriting before j can accept the agreernent. (David.,s s-1s-01 mcmotqthe Board underscored that the draft haõnot been ,rinalized',),

It,is- my perception, that prior to ieceiving the AG,s version of the proposed
s{tii1me1t, severai Board merrrbers seemád to accept the principleå of'
maintaining and exhibiting the Terra coliection in Ciricagð for L significant
lfl:d_"l,lll: changing Board composition, and maintãining a pñncipal
off¡ce in ülinois. Despite my desire fòr a just and timely resoíution to the
lawsuit, I cannot in good corrsc,ence, ac1# David,s draft aejlis currenflJ
wittten; therefore, u-stng the outiine of Dáød's draft I have enumerated fhose
issues that for me require written ciarification, addition or deietion.

I
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ÉJ THE FOUND¡TTION
,'t:t It is important that Givemy be narned in the docrsnent. The current
o¡,Ìïssion of the Terra Museum and. other Tqrra properhes and programs inGiverny, France, could be construed as a veiled intention to alter ourcommitment ot Presence there. While I believe the vast majority of Boardmêrnbers are committed to Givemy as an integral componeîi of the
fe3nft¡on's.mission, it needs to be made expiicit, In a previous iteration,dated May 11, 20û1, the foliowing staternent ,,rias made: ,,the Foundatron
retrr¡ains free.to Provide alt for display-in Giverny, and for special extribits ataPProlcmalely the same histoncal ievêl." I suggást tnat pus statement beadded to the current draft.

I

irq addiiion, in prcvious iterations of the agreanent, the Foundation,s
rreedom to conttnue to owÌ\ control and use its artistic, financial and real
e{iate assets as it saw fit io achieve its goals, was e¡piicigy stated tr".J-:r-Or
docurnent, section B-1). Does the phráse in the nii.¡arO- draft, ,,the
Fciundaiion rernains free to determine how best to achieve its goais..,,,
t:Fluq*. our freedom to dep-loy our material and financial resources as theöoard þelieves approoriate?

1,J.:i1o "Tu+,fifty 
years in the first sentEnce. I do not accept the second

:.Ttu'r.1", -- that the Foundatisn's freedom after fifty years is gg¡-di!!.æ,l onthb authorization of the AG's office. After tne stipírát.d p.¡ãffiir,=
!óard. qf-ihe Fpundation that must make decisions regarding the
Foundation's future

I

B.ir THE BOARD AND OFFICERS

]-a I could accept the c¡rrrent scenario of B-l-a, howeve¿ I do not s'pport the
last sentence - that it is the Board cjrairrrran acting as a sole agent wr¡L can
3Í..1 an immediate resignation of Board rnemueË upon his/îer reqrrest.vçsting this power in any one individual is both dangerous and
irçsPonsible. The entire sentence should be struck or amended to state that
is the majoritl¿ of the Board and not the chairman who can act.

;.

1-È. (iii) Because of the Terra Foundation's intentionar national and
infernational outreac! and presence (Le. The Contested Grounã proiect¡, iwould like to reconsider the stipuiation that a majority of the Boård'be
reierved for Iltinois residents. Í do not believe aiy specincally defined
".Ttll*cy should hoid a reserved rnâjority. ruáo, iie word disinterestedsltÞuld be stnrck, I do not conside¡ any bt the surrent illinois directo,5 as"dtisinterested."

2
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1å. I cannot suppo'b the timeiine of the submusion of nominees ,,y, May zi,2001 (and I am personalìy having difficulty 
"otlt""titg potential candidates.)A decision of thjs magnttro" 

"nã 
importance to the future of the Foundatronreiquires ample time fðr 4!l Board members to subrnit nominations. I am alsomost concerned about the iack of cìariiy.wiih re:pect to the implementationof this provision. what does ,'coordination wnh ttre AG,s office and thedirectors" mean? with¡n the parameters of any setilement agrcernent, thedecision regarding new Board'members must bä a Board decision.i-

1'd' I do not accept the sentence regarding the strategic planning committeeIt;6s"t not beiongtt tt. agreementlor seîeral reasons: we should not singleout a specific cornmittee uño designate pariial membersltp, it i. pi"*"t.,".and it is a Board decision once thà ne* 'Board 
is constituted; we should notstipuiate. a sPecifi_c charge and a requircd outcorne to a cornmittee. This totallvenocies the Board's auttrorrty and fiàuciary duty of âiiig*o".. wr,eti,er t;;itt{e Terra wishes to negotiaie a ¡:artner-stip wíth anotñer chicago i*i*tio'açd whether tr not the Terra wrshes to',ceåse to cperate a stand aloneml¡seum" is a Board decision.

Fòr any agreernent ,o u.r:p the Board,s authority by stipurating the acfions ofa þpecific committee which would affeci th;;ti;íut"." of th-e Foundarion,israslo,rtìottìt. surery, a newry constituted fifteen member Board with the
llll_?t 1.nf 

ellecr, vision and sáwy we envision, can be tn¡sted to rnakerfponsiuie strateg:c decisions in the best interests of the Found"tì"i.

þt, I h:pe you, the other attomeys, Dav¡d and Brett, can now, at theelPventh hour, bring reason, fairness, good faith and wisdom to thesenqgotiations.

lqrsonalþ I am comrnitted to maintainTg and extribiting the TerraFoundation's coilection in chicago.3nd Giîerny À, 
" significant period of

!T= I ?l:" recognize ano strppJrt the need for rhe Board to arter itscomposition lt appears that with the excepfion of the aG, tlre parties havernoved closer to a possible agreement for iettiement. Hor¡r¡evo, Lrn-concemed that the AG's posiùon fi-asrures an aìready fi.agile pro."r,
] 
à1 wrili1g to conrinue io partrcrp;àilth;';;;ií"" prÐcess, ir t isconducted in good faith. 

.If-you näed to contact *., i wiìl ue in ,,,y oãce onlr4onday and ruesday and 
""rty w.anesda,r, moil"E of this -u"ú

I
David Hilliãd

Terra Board Members

?
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Il.¡ THE CIRCUIT COURT OF COOK COLiÌ\'T)', ILINOIS
COLTNTY DEPARTN,IENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

ROn'ALD GID\\¡ITZ, a Director of the
Terra Foundation for the Ans,

Plaintiffs,
vs.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of tire
Tena Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Fou¡idation for the Arts, NAFTALI
ìUICHEALI and the TERRA
FOUNDATICN FOR THE ARTS, AN

Illinois Not-F or-Profit Corporation,

Defendants

THE PEOPLE OF THE STATE OF
iLLIn\OIS qx rel. JAì\'IES E. RYAN,
Attomey General of Illinois,

Plaintiff-intervenor
VS

)

)

)

)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

No. 00 CH 13859

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
H.AYES TUCKER, a Director of the
Terra Foundation for tire Arrs, ALAN K.
SI\.{PSON, a Director of tlle Terra
Foundation for the Arts, and the TERRA
FOUNDATION FOR THE ARTS, an

I I linois Not-For-Profìt Corporation,
Defendants

ATTORNEY GENERAL'S i\TOTION TO ENJOIN THE TERRA
FOUNDATION'S USE OF THE CURRENT SPECI.AL LITIGATION

COTÍI\ÍITTEE AND FOR APPOINT]\ÍENT OF A RECEI\¡ER TO CONDUCT.
THE INDEPENDENT INVESTIGATION

NOW COMES the People of the State of lllinois by the Attorney General pursuant to

S 16(b) of the Charitable Trust Act and for reasons set forth herein, move the court to enjoin

Defendant Terra Foundation from using the current Special Litigation Committee to direct

I
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the instant investigation/litigation, and to appoint a receiver/custodianior persons to act

independently to investigate and direct the same. ln support thereof the People state:

1) Because of the substantial charitable funds being used to pay for the titigation herein

and the significant public issues raised in this case , the Attorney General is

compelled to share with this court other and further matters which prevent the current
specíal litigation committee from independently conducting an investigation free of
conflicts. While the Attorney General has been unable to conduct discovery to date

and has been unable to fully gather all of the facts, and thus has been reluctant to

submit such before the court until all the facts could be fully developed, there are
matters of which this court should be aware at this time to allow it a more complete
understanding of the nature of conflicts in this matter and why the current special
litigation committee cannot undertake an independent investigation.

2) As this court knows, the special litigation committee of the Terra Foundation was
fornled only after many court hearings and after order of court. After extensive
efforts, the special litigation committee was formed composed of only two members.
Director Ted Stebbins and Director Jacques Andreanni. The charge of the
committee is to direct the Foundation's legal counsel and to índependenily
investigate the charges in the subject litigation. lt is this committee, as well as the
law firm, that must conduct an independent investigation of the charges brought by
Plaintiffs Gidwitz and Buntrock, Not only must counsel be independent, so must this
cornmittee. Theco-plaintiffsexplainintheirmotion howquícklythecommitteeacted,
without the benefÏt of sufficient information or investigation to purportedly ratify the
litigation related public relations contract, to purportedly ratify payments to non-
Foundation counsel for Defendants Terra, Simpson and Tucker and approve
payments of legal fees to Sidley & Austin. All these actions were taken before the
mandated independent investigation even began.

Director Andreanni lives in France. His inability to participate in a meaningful manner
given the distance and time zone difference was made clear last week before the
court , when it was explained by the Sidley firm that they had to allow days to
communicate with Director Andreanni. lt appears that Director Andreanni will be

2

3)
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4)

5)

6)

severely limited in his ability to assist in directing the independent investigation

Thus, it appears the hands on direction will be left to Director Stebbins.

Most problematic, however, is the service of Directc; Stebbins on this special

litígation committee, Certain allegations in the complaint concern his purponed

conflict of interest conduct in auction bidding on behalf of the Terra Foundation.

The ability of the Attorney General to ascertain facts and make allegations has been

limited because no discovery has yet been conducted. There are matters concerning

Director Stebbins' conflicts which come directly from the Foundation's own records.

Attached hereto as Group Exhibit A are recent 1999 memos written by the Terra

Museum's Chicago Director and curator John Neff, who raises concerns about

conflictS concerning Director Ted Stebbins. Neffs memos disclose that Director

Stebbins was representing others in reviewing, evaluating and bidding for art at

auction, while at the same time doing such for the Terra Museum. ln his mernos,

curator Neff explains that he was to control the bidding, yet Director Stebbins on

more than one occasion acted for the Terra contrary to Neffs direction and in

circumstances in conflict with his fiduciary duties to the Terra Foundation. The

memos show that Neff shared these concerns with individual Defendant Director

Tucker. These are curator Neff s contemporaneous notes as a record made as an

employee of the Foundation The Attorney General has been unable to interview him

or depose him, but hís statements in Foundation records must be explored in an

independent investigation. clearly Director stebbins cannot do so.

These matters are raised in the complaint without Stebbins being named, but he

accepted the appointment to the special litigation committee knowing that these

concerns were directed to his conduct and thus he has forced the detaíls herein

being set forth.

Defendant Tucker is the person who nominated Director Stebbins to the board. As

the facts herein show, there are serious concerns about Stebbins' conduct, and it
appears that after being informed of such, Tucker aided or allowed the conduct to
continue. ln these circumstances, it is unacceptable to allow Stebbins to control or

serve upon the independent special litigation committee. Courts have found it

3
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8)

inappropriate in conditions as found here, to allow one insufficiently disinterested

person to be the special litigation committee. Houle v, LoJ¿ , 407 Mass. 810, 55r

N.E.zd 51, 58 ( 1990).

On Friday December 15,2000 Defendant Director Paul Tucker stated in a public

radio broadcast that the Foundation has incurred litigation fees in excess of hundreds

of thousands of dollars in this case. A transcript copy of the broadcast is attached as

Exhibit B' Defendant Tucker in the interview states that the plans to move out of
state were merely in the planning stage, but the Foundation board minutes of August

2000 and the Tucker white paper of September 2000 (both attached to the Attorney

General's complaint) show the Board and Tuckerwere about to start to effect a move

out of Chicago.

e) ln the radio interview of December 15, 2000, Defendant Tucker admitted having

entered into the S25,000 per month public relations contract with the Dilenschneider

firm at the Foundation's expense. He explained it was done to refute in the press

the plaintiffs'charges. The unusual public relations contract indicates it is to provide

public relations work regarding the litigation and in part to promote the credentials
of the Directors. While no benefit to the Foundation from that public relations contract
was set forth by Tucker, and clearly none is ascertainable from its content, Tucker
admitted that over $100,000 of charitable funds have been spent on this public

relations contract to date. Clearly the $100,000 of public relations activities to date
spent opposing the plaintiffs' charges have been done wíthout the benefit of an

independent investigation. The current special litígation committee attempted to ratify
this contract and they, as well as Director Tucker (who was initially responsible for
this public relations contract), lack authority to enter into such. This conduct further
demonstrates that they are not capable of acting in an independent manner.

10) The special lítigation committee composed of Directors Stebbins and Andreanni,
without an investigation of any sort has attempted to authorize the payment of
Foundation funds to the attorneys for the individual Defendants Terra, Tucker and
Simpson. The by-laws require the fullboard to ratify such payments and the process
requires that an independent investigation be conducted before consíderation by the
full board.
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11) The factual allegations of the Plaintiffs against individual Directors named as

Defendants require the special litigation committee to conduct an investigation. ln

addition to the issues regarding Director Stebbins presented by the Neff memos,

Judith Terra did in fact have museum art taken from the Giverney museum and

placed on display in her home in France. A film exists confirming such. Clearly

even the temporary appropriation of the Foundation's property by an individual

Director is a serious breach of fiduciary duty and must be independently investigated.

12) The case also involves the significant public policy concern that certain members of

the Board of Directors are attempting to cause the Foundation to move its museum

from Chicago. ( See : attachments to the People's complaint, the August 2000 board

minutes and Tucker's September 2000 white paper). Those seeking to move the

museum now claim that the Terra museum is just not effective at its location.

However, in a October 22,1999 Report to the Board of Terra Foundation made

by Terra Museum art Director John Neff, he observes " the Terra finished FY-99

with record attendance,... membership doubled ... and ( there is ) a growing

awareness of and interest in the museum and its programs." This October 1999

report by John Neff explains expansive program development, commitments to

Chicago based educational programs and a dedicated staff at the Terra. A copy of

John Neff s October 22,1999 Report to the Board is attached as Exhibit C.

13) Plaintiffs have alleged that those currently controlling the Foundation have mis-

managed the operations causing a loss of staff in year 2000 and thus caused the

current declines in the Terra museums attendance and function. Defendant Tucker

was elected Chairman just last October 1999-, just after the aforesaid Neff Report.

ln less than a yeaî under his management many of the museum technical and

professional staff are gone and he and certain board members are now claiming the

museum is ineffective at its current location. The Plaintiffs'contentíons regarding

mis-management clearly require substantial independent investigation.

5
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14) Section 16(b) of the Charitabte Trust Act provides:

Sec. '16 (b) "Upon application to a court of competent jurisdiction, in which the
Attorney General alleges that a charitable trust needs to be protected or the trustees of a
charitable organization or trust have engaged in a breach of fiduciary duty toward the
organization, and he seeks injunctive relief and removal of such trustees, the Court may, as
part of the injunctive relief, and after a hearing where such trustees shall have an opportunity
to be heard, appoint temporarily or permanently a receiver or additional trustees to protect
and operate the organization and may temporarily, or as ultimate relief for breach of duty or
to protect the trust, permanently remove any charitable organization's trustees, corporate
officers, Directors and members from office and appoint replacements to protect the public
interest." (760 ILCS 55/16(b) (1998).)

15) The Foundation is a charitable trust subject to chancery court protection and

supervision. To date with its present fiduciaries divided and in conflict, the
Foundatíon has been unable to act to protect the charitable assets it possesses. The
court has given its time and direction in this matter and now three months after the
filing of this lawsuit, instead of having an independent, objective and available
titigation committee in place, with all of its members activety involved in conducting
an independent investigation, the Foundation's board chose only two people for the
specíal litigation committee, one of whom resides in France, and the other whose
conduct is the subject of certain charges of conflict. That committee, without
undertaking any investígation, approved the use of hundreds of thousands of dollars
of charitable funds to defend the individual Defendant Directors by paying thetr
attorneys and even attempting to provide them public relations assistance. Clearly,
this charitable trust needs this court's protection and the remedy provided under the
charitable trust act is a temporary receiver to conduct the independent investígation
and to direct the litigation on the Foundation's behalf.

wherefore plaintiff the Attorney General of lllinois prays that the court :

a) enjoin the Foundation's use of the current special litigation committee;

6
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b) order a limited hearing on this matter;

c) allow limited discovery on these matters;

d) appoint a receiver to conduct the independent investigation and litigation on

behalf of the Foundation.

e) enter such further relief that the court deems necessary and equitable under the

circumstances.

Respectfully submitted,

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of lllinois

BY: Assistant Attorney General

FLOYD D. PERKINS #99OOO

THERESE HARRIS
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Chicago, lllinois 60601-3175
Telephone: (312) 814-2595
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!'e-?ì-Cl lE.5¡, trsn-SiüFSKY I FE-iì:LlCl'{ LiD,,

\¿rlÉrr rl L/at*1rÉÌ't lrrt
;-ûg5 ? ti/l', i-i¡:

- &A+ ã þ.¿
u)\

IN THE CIRCUIT COURT OF COOK COLNTI,, JI-I.INOß
COU}.¡TY DEPARTMENT, C¡L{¡.ICERY DIuiIoN 

.-

DE.\IJ L. ELNTROCtrI e Dir¿c¡or of
¡he Tena Foru¡darion for ¡he A¡rs. ¿¡¡d
RONAJ-D GIDWITZ, r Direcror of rhe
TerrE Founda¡ion for rhc A¡rs,

Pla¡n¡¡ffs,
vs.

JUDITII TERRA. a Dirccror of ¡he
Terra Fr¡undarion fo¡ rhe Ans, PAUL
HAIGS TUCKER s Di¡ec¡or of ¡l¡c
Terra F¡¡r¡¡da¡ion for ¡he Ar¡s, ALAì.I K.
SIMPSI)N, a D¡¡ecror r¡f ¡he Tcna
Foundgr¡on for ¡he eru, NeFTaLJ
MICHEALI :u¡o ¡hc TERRA
FOLINE,ATION FOR THE aRTS. s,r¡
lllinors -\or,For-Profir Curporarron,

Defend:¡ns

THE PEOPLE OF THE STATE OF
ILLNOIS ex rg JAMES E. Ry-qN.
-{uornr¡. Gencrcl of I llino¡s.

Plarnr¡ff-lnreryÉnor
\,s

JtjDITH TERR,q., ¡ Director ot'rh!,
Tern¡ Foundct¡on for rhc e¡rs, p¡UL
HAYES TUCK-ER, r D¡resror of ¡hc
Tcrra Founier¡on for rhe Ans, AL_{.\ K.
SIMPSCN, I D¡rr..eror of ¡he Tcrn
Foundarion tbr rhe Ans. THEODORE E
STEBBINS. :¡ D¡rÈctor of rhe Tena
Found¿r¡on f'or rhe Ans, und ¡he TERR¿
FOI-IND\TION FOR TIiE ARTS. Ur
Iti¡no¡s Nor-F or-profir {ìorporuron.

l)el'e¡¡d¿nrs

)

)

)
)
)

)

)
)

)
)
)
)
)

)
)
)
)

)

)

)
)

)
)

)
)

)

)

)
)

)
)

)

)
)

)
)

)

No. 00 CH t3859
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NovJ coMEs üre Pla¡n¡ifr-Inten'cr¡or, ¡l¿e FEopLE oF THE srAïE oF lll$iols, çx
rËl' JAI\{ES E. RY.{N, Attorney Gencralofili¡ncis, ar¡d coreplains oiDefendasrs JLJÐITH TERR¿,
a Direnor of the Terra Founcia¡¡on for uhe AÍs, på.ul HAyEs rucKrR, a Dr¡ec¡or of ¡hl Tera
Foundairon for the Ans, AL¡u.N K. sIMPsoN, a Dirccror of rbe Terr¿ Fo¡u¡dauon for ¡be Ans,
THEof'oR€ E' STEBBNS. a Drrec¡o¡ of the Tena Found¿rion for rbe A'.s, ù¡d rhe TERR¡
Folll'Ilr¡'TIoN FoR THE ARTS, an lllinois l'io¡-For-Profir corporario¡ ar¡d cb3¡iublc n¡s. anc

s¡arss as follows

I ) This cause is brought for:nd on behalf of ¡hc PEopLE OF THE srATE oF ILLIN'ß
by and Ìlrrough thc Anorney Generai oflllinols pursu¡u¡r ro rhe com¡non lan, ar¡d rbe Charjrable Trusr

Act (76(t tlcs 55/l et53g (¡999)), ¡o protcct rhe inrcres¡s of ¡he pEopLE oF THE srATE oF
ILLn{ots cs thc ultima¡c beneficraries of erch chs¡i¡abl¿ rn¡s¡ wi¡hin rhe S¡are of Illinois a¡¡d

Pursuanl Io slstu¡ory ar¡d thc commou law powers er¡d riu¡ics of¡be Anorney Generul ro protect the

interes¡s of rhe PEoPLE oF THE STATE oF tLLINotS in m3ners penainrng ro chari¡able asse¡s

a¡td trusts.

l) Dcfenda¡r¡ TËRRA FouNDATloh, FoR TriE ARTS is an Illrnois nor-for-prorìr

corPot:¡tton (herc¡nalic¡ "rne FOUNDATION.'). rl¡a¡ rlas incorporared o¡l December lJ, 197g.

Ruached here¡o anrl incorpora¡cd herein by referencr rs Group Erh¡bi¡..A-1., is r cop¡,of ¡he

FolL{D'\TioN's ongrnul Anrcles of lncoçorurion. ¡¡¡rd arr:¡ched here¡o and incorpora¡ed herein
by rclÞrerce gs Erh¡b¡t "n'?- ¡s r copy of rhe FouìlÐATIoì{'s currúnr Ar¡rcles of Incoryorauon.

-i I Defe¡d¡nt Fot'l{DaTJoN. as I corporarion, ¡r ¿ sÈFsra¡e legal person and curremly

')
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r-9rr ¡ tV,tt f-¡r(¡

hoids lugal r¡r¡e lo :¡ss3rs rvoÍh ¡n ex,ccss of 5450 miiijon, which essÈts a:r hcld e._,ciusively ar:ci

solely 1or cher¡rabìe purposes.

1) The Illinois consriruuon at Aniclc 5, sccdon 15 adoprs Englisb coruß)n iaw ¿5 rhe iaw
of lllinois' and u¡dcr sa¡rl corn¡non law a rrus¡ rcqu¡res aot only ¿ nusreÉ, but of nccessiry mus have

¡denrif¡:¡blebcneficia¡ics¡obevalid.. Unciertbeco¡o¡noriaw,¡hsideu¡ifi,ableb¿neficia¡iesofr¡nrs¡

held by a EusleË for char¡ublc purposes ¡rc ¡he Pcople rv¡¡hin rbe jrrrisdic¡ion where ¡he m¡st u,¡s
tnadÊ' and ¡hc Peopie of said jurisdicuon arc ¡he ul¡rmarc s¡d sore bencficia¡ies of rhe cha¡i¡abte

rusL

5) The DEf'endant FoUNDaTIoN was c¡eared snd c.tisg as :¡ cha¡irable rn¡sr ¡u¡de¡

lllinors luw' ¿¡6 ¡¡ rcce¡ve¡J and accepted chari¡ablc grfu in ¡rus¡ rvlule operaring here ¡n fllinois as

giftstobeusedfortixclrrsi'elychantablepr*posesandrheDct'cndanrFouNDATIoN 
Ísaco¡r'iror¡

law trqsree ¡br rll ot'¡he char¡¡ablc asseu u,h¡ch ir l¡olds.

ó ) chanrabie rrusts lre un¡quc ¡rus6 wl¡¡ch a¡e ¡ccordrd spcciul protecrions ¿¡ comrnon law
such as l'erng sub-¡cut ¡o Ptutectron by couru or'cha¡rcen.rnd being ¡mmunË ftom rhe rule aganst

PerPsl¡rt¡es' prccisely because üeir benelìc¡¡¡r¡es are deemer,t. gs ¡¡ nralr*r of hw, ¡o be ¡hc proplc

of ¡Ìre J'¡nsd¡clion whc¡c the lrusl is made. The es¡s¡enee snd crÊ3Ìron of d¡e Defendar¡t

FoLIh¡D'{TloN in lll¡nois and ru accÈptancc of asse¡s in ¡rusr in lllinors, by operarron or-Law mske
¡hePEOI'LEoFTHEST'{TEoFILLINOIS rnc solc¿r¡dexcrusirc bcner¡crmcsof mechariuble
¡¡sses held bv the Defendgnt FouNÐATIoN. l¡ ¡s ¡hr¡s ¡hc pEopLE oF THE STATE oF
lLLINols who :ue thc 

'es¡ed rnd nghttul bencÍieranes of all of ¡he assels held in rnrsr by

3
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u5-t¡-ur tg:19 r¡Ultì-;Ë. Jlr Ì fßU--Llbn llyil l-99: r gÈl1i .-g¡:

FOUNÐé,TLON ior irs exc lus¡ vel¡. chuirub ie pupose

7) u¡rdcr rhc common l:¡w, Ihe rusÌcc of a cba¡i¡abie m¡st hac ¡s ngü¡ to dives¡ orrcr¡o\,Ë
¡he beneûciancs once rhe people have becn made beneñaa¡ies b¡r operauon of law. Tt¡c
FoLTNDATIoN' ¿s com'¡on law ln¡$ee' is bu¡ a sæ*'ard who bas a dury of abso¡¡¡e loyalry ard
good frith ro ¡he PEOPLE oF THE srATE oF ILUNoIS as sole a¡d sxclusive beuef¡cia¡¡cs_

6) Ar co¡¡s¡on larv rhc sovereign of rhe public beneficia¡ies wrs decmcd lbe proregor of ¡t¡c
public mlel?$ in chari¡able lrusts and' under tllinois law, rbe lllino¡s AnoroÈy Gcner¿l is ¡hc
protectcrof ¡hePEOPLE's tntÈrÈsl ¡n allchar¡nble¡rus¡screa¡ed in illinois by vimrc of ¡irep'opi-E
oF TliE STATE oF ILLTNOIS being ¡he sole and cr*rusive bEneficia¡ies.

9) The chari¡abic Trus¡ Acr detines a ch¡ri¡abre ..rrusÌÊe.., s¡id Acr prov¡di¡g¡
-s<c 3' "Trus¡ee" ¡ìlÈ3tls any Person, individr¡:rl_ grg,.p of ind¡v¡duals, associarion,corporalion' not-for-proftt corpurarion' esnre represcoiari"., o, other legal en¡iry holdrngPropeny for or solic¡¡ecj for ony ciwirable purposc; or any chief operaring otïicer, dirccror,Jr'ecutivs d¡rcctor or o$'ner oi r corporu¡ión sotici¡¡ng oi t oidrng propeny lor a chan¡abler)urpose." 1260 ILCS j5/3 (1999).) 

.

l0) The Defend3,nr FOUNDATI'N is i¡n lll¡no¡s ch¡¡¡i¡abre "rrusrÊe", ;¡nd ir has in rhe pasr

acknowledged ¡ha¡ ¡r is an lllnois ch:ri¡able tr¡.¡st and has rr_.gislcred a¡¡d reponed ¡o ¡he lllinois
Ar¡orne.v G¿neral unde¡ ¡he llli¡ro¡s Chsn¡¡¡blc Trusr Ac¡.

I I I Plstntiffl'Inlen'cnor' rt¡e PEOPLE oFTHE srATE oF ILLINoIS, fires rrus comprainr
3s ¡¡r¡ inlJrvÈning but seps¡rtc pany plarnrtd, rnlornder rvr¡h rhe Verified Complarnr frlcd hrrcin by
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Pia¡nti¡ls GiD\{Trz ¿nd Eus*TRocK, whrch sc¡ fonh in ve¡iûed fac¡ual ¡llega¡¡ors rbe¡,

GIDWITZ and BIIIITROCK are di¡ec¡ors of rhe FOL.'NDATION; ¡ha¡ ¡hr Fo¡u¡darion bzr

brsaci¡ed its firiuciary dury : ¡ha¡ cenain of ia dl¡rcro¡s have breached thai¡ fiduciary durirs ro rhs

FoLrh¡DATIoN and ùe PEoPLE; tha¡ the ass'¡s of ¡hc For¡¡rdatios have bgen rnisused; ¡bar the

asses of the Foqnda¡ion:ue ia jeopard¡' and dr¡¡¡gcr; ¡t¡a¡ cenain rlirec¡o¡s have ¡c¡ed ¡o cause the

faiiu¡e and closng of ¡he FOUNDATION's chzri¡able museum faciii¡ies hcrc in lllinois; a¡d ¡ha¡

¡he Defcnd¡¡r¡ FoUNDATION by urd ûuough rbe aca of ccrra¡n of i¡s dircc¡o¡: was expcnd,ing

funds :nd planning to rcmovc trs asseß from Illino¡s and was thueby using rhe chanrablc rrus¡,s

funds ro effecl a drvÈs¡mcnt of thc bcncficial inrere$ ot.¡be pEopLE oF THE STATE OF

tLLlNoIs ¡n ¡he ur¡s¡ assË¡s hcld by FoLrNDATtoN. piaiu¡iff-I¡rervenors, rhc pEopLE oF THE

ST¡'Ti! oF lLLINolS. hereb¡' adopt auct incorporate hercr¡ by rcference ¡hc verified facrs sared

by Plurnriffs clDwITz e¡¡d BtNTRocK in rheir compiainr.

l2) Th¿ Det'cnri:rn¡ FOUNDATION hus rts pnnc:pal pl:rce of corporak bus¡nes; ioca¡cd ar

6Þ4 N' Michigsn eve'' cl¡icago' tliinors. anri hgs ar all timcs mainra¡ned ¡rs pnnc¡pal placc of
bus¡ness w¡¡h¡n cook County, Ilhnots, rr here ir currcnrly holds approrilmately s.150 nl¡li¡onolassers

¡n trust fur exclusivcly chantrble puçoses.

l3) Dcfendanr JUDITH TERRA is a Direc¡or of ¡he FoUNDATIoN, and is ¡he widow of
Danrel 'tcm' 

one of the t'ounding Trr¡srces of rhe FouNDarroN. Defendar¡¡ JljDlrl{ TER-RA is

¡¡ res¡dtnt ot'washington D'c.' ;¡nd ¡s r tnember of ¡he FouNDATIoI{'s Execr¡r¡r.e commincc.

r+¡ Defenrtar¡ p.q,UL HAYES TUC¡(.ER (hereinafter..TUC¡GR,.) is rhe Chairmaç a¡¡d

)

16di-001156



a

Presidun¡ of thc FouNÐ'q'TJoN, a¡rd is :¡ rrs¡d,enr oí Massacbuse¡¡s a¡¡c ¡s e uc*bs of ¡be
FOUNDATION's Ëxecur¡ ve Commiuee.

l5) Defendar¡t AlÂl"l K sIMPsoN is a Ðuecror of ¡be FoLI\TDATIoN a¡rd is a rcsidcn¡
of V/yomrng.

16) Defenciant T¡{EODORE sTEBBbls is a Dirccror of ¡hc FouNDATioN, a¡¡d is a
residenl of Massachusc¡ts and is ¡he cha¡ of rhe FoIlNDaTIoN,s Independenr Lirigarion
Cogrm¡rtcc.

17) Defendar¡¡s JirD¡TH TERR¡., TU.KER A'AÌ.J K stMpsoN, and rHEoÐoRE
srEBB flts a¡c egch a ch¿rirable "mrslËr" as ¡ha¡ rerm is def¡ned in sec¡ion i of ¡l¡e Tn:s¡ Ac¡, 260
ILcs 55/i ( 1 999)' an<l by serving as Dirccrors of rhe FoullDATIoN, rhcy have each become a

rn¡srÈÊ rn<l fiduc'ry for rhe chun¡abJe asses hEld by rbe Foun\D.c,TloN.

. ¡E) es cha¡:rsblc t¡ïs¡ccs, Dcfend¡nrs JLÐlril rERR c,. TUct(ER, AIAN K sll\dpsoN,
THtroDoRE STEBBINS and the FouNDATIon* eech owe fiduc¡:¡ry duries ro ¡he char¡r:¡brc rrus¡
ÞÊnefic¡inËs' rhc PEoPLE oF THE srATE OF ILLINOIS, ¡o deal fairly. fairhfully and loyaliy
w¡¡h the ;oLINDATIoN gsseu, a¡¡d ¡o devo¡e ¡hem ¡o rhe proper char¡rabrc purposes w¡Ihour was¡e

or self-d,:airng.

l')) ru all relevgnt ¡inres, ttrere was ¡n urisrcnce enrl effi,'e¡ an uri¡¡ois sþture govcmrng rhe
holdrng of char¡table asSçts in the Sra¡e of lliinois. nemely rhe chanrrblc Trusr acr, 7ó0ILcs s5/t

(,
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ilg (1999) (herrr-raft:rrht "TrustAcl"), sccnon i5 of wnich.Ê.cr:s:ires f¡ducjary duries ancj

resporrslbiilries imposed upon Persons collecting anri hoicing asssrs for che¡i¡able purposcs and

s¡ates ¿s follou's:

Jec. /J (a) charuabre rntsnes are nùlecr to cens,tn dwies othenvise deJ.i,ned in

Illiuots sratu.',s and case ratv. nhtch mcrude bw are no¡ rimi¡ed n the

followutg:

To avoid "self-deulmg" and con/Iicts of iateresß:

To avoùl vasilng chanrable a.sse¡r..

Tu avotd tncurr.ng penalnes fi,ttês. unil ¿rurecessata¿r¿re$,.

To adhere and c'o,þrm rhe charirubre orgünr:atton ro ús crzurilabre pu'ose:

To not nnke non2rogram roans. gtfts. or advunces rc anypersoî. excepr as

alloved by the Gynerar Not Fur profit corporarutn Act of t9g6 [sls iICs
105/l0t 0l et seq.J;

To uulue the tz' u¿ coilfoniltry wurt trlt purpaser for the hest tn¡erest o1 the

bunefictanes;

To nnel-v file regtsrrarton attr financta! reporrs req,,îed ,ty trtc Acr,. and

To cotnplv an¿l rc cause iln' chantubrc uty&,tr:artorr Io cùrrpr! witrt ¡hu Acr

and' tf mcorporarcd. ¡hs c¿¡Erar Nor For profir corporutorz Act of I0g6

1805 ILCS tLtS/|01 0l er seq.J 1760 ¡LCS 55/15(a) (t999).)

(7)

l:0) The Defendrr¡t FOLINÐATIOìü n':rs incoryorarcd by Dar¡¡cl renra, norv deceased; Jarnrs

Ter¡a. Danrel Te¡:a's son: a¡rd Robcn Sugnre. The FOr,-\ÐATIOn* rr,as es¡sbl¡shed u¡¡der the

d¡¡ectio¡r of Da¡riel Terr¿, ¡ successfui chrcrgo are¡ businessrn¿u¡, a¡d was es¡ablished rs a

(1)

e)

(3)

(4)

(t)

(ó)

(8)

7
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phiiarrrirrop¡c endeavo¡ s'-lpponed by Duriel rerr¿ ar¡d his f¡¡sr wrfe, wi¡h rhe ¡n¡snuon ¡o esabrisl¡
r musr u¡n ¡o Promote' displry and cduc:*e rhcpublic in the clucago area abou¡ eurry American en.
The F()lJlrIDATloN's ûrsr bo¿rd wss com'rise<i ofDa¡rier rera, J¿r¡¡rs Terra, :¡:rd R¡lben Sugnre.

2l) The FoLD\ÞATloN was esrablished inDecember lgTg r¡nder rhe lllinois General No¡
ForPrt'fit Corpontion Ac¡ under i¡s orig:nai na¡¡re " For¡ndatio¡ Fo¡ Tt¡e Da¡¡iel J. Terra Museum,,,
3nd up'rn creauo¡ i¡ csrablished a museum faciliry in Evarrsro¡r, Illinois. Fro¡n i¡s iniria¡ for.arding ir
rcceived subs¡anual funding and irs asse¡s f¡om cha¡i¡abre gifrs made by Daniei rerr¿, for ¡he
exprr=sed Pu¡Pose of and w¡th ¡hc in¡ent¡on of opcrariug apublic m¡¡seum fo¡ A¡¡¡erica¡¡ ar¡ ir rl¡e
Ciricagcland area.

12) tt¡e FOUhIDATION a¡ irs rncçdon, rhan lhe .fo¡¡sda¡ion 
For The Da¡riel J. Ter¡a

Museutn"' wês not only a museurn in name' but rrs spccilic chariuble acriviry. conduc¡ a¡rd operarion
was ¡he esublishmenr ¡nd ¡ire rleveiopmcnr of a ch¿rri¡ablc muscum facrliry which acred ¡o prescrve.
proñort: :¡nd exhrbit 3f1 $,9¡¡3

Ev¡ns¡cn. lll¡nors loca¡¡on.

of early Amer¡cùl an to Chic:rgola¡¡j are¡ residents from i¡s

'!3 ) For muny ys:us alicr t s l'oundrng Danicl renra and rhose conrrouing rhc Fo'NDATT.N
c:¡uscd ¡hr FoIINDATIoN's asse* ¡o be use<l ¡o opËÌ?re ¿ n,usÊu¡n rv¡rhin rhe chicagoland area,fir'' ¡n liva¡15¡s¡ a¡¡d then rn chicago' rvith activiries a¡¡d progirao,s rhar drspiaycr!, prornoæd rhc
:¡Pprcc¡ruon of' a¡ld cducared Ùre gene*l public and schoor ch¡ld¡en rn rhe cbicago land are¡ about
esrly fu.renc:¡n an.

8
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l-01: | ;i/(i F-!25

24) In the early i 990's ¡he FoLlÌrlÐATlCI¡.* ¡¿ov:c Êom Evansron, ar¡d boughr a bulléing in

chicago rt 644 Nonh Michigur At'etrue, specrfically fo¡rhe purpose of opcrzring ar sairi loca¡ioa

a prrbirc museuln which would display É¿¡lJ'AnÌsncrn a¡¡ a¡¡d serve ro educare rhepubiic abour s¿id

25) n¡ all rimes si¡ce ¡he pruchase of the Michrgan Avenue propcry, rbe FoiJ¡DATIoN
has op"rated apubbc musÉum a¡ tha¡ loca¡ion c:¡licd ¡he Tcrra Museum of A¡,Ence¡¡ Ar¡.

26) Itr ft¡r¡!¡erance of rhe FOUNDATI0I{'s public museum pu¡poses. Da¡¡¡el Tcrra over¡he

years contributcd hundreds of m¡llions of doll¿¡s ro ¡he FOLTNDATiON a¡rd rhe FoulrÐATIoN
purchued nu¡nerous works of ar¡ for use in rhe public Terr¿ museum. Ds.niel Tcrra personaliy

panicrpated in seiccttng ntost of ¡he FOLINDaTION's ¡ur collec¡iou.. prusu¡nr ¡o l]Iinois iaw,

becausc il rv¿s ¿n exclusively charitable oryanizauon op:raring exclusively for rhe bencfi¡ of !ç
chari¡al'lc bencficiaries, rhe PEOPLE oF THE STATE oF.iluNoIS, rhe FouNDATIo¡.u was

exempr:d from lll¡nois salelusr tarcs and resl esnre ¡axes for all is purchases and operarron of
musÊur¡¡ rc¡i esr¡¡re over the yL.trs, urd the FOUNDATION was nenef¡¡red direcriy b¡, said special

laws en¡cred ¡n Ill¡nors ¡o benefi¡ lll¡nors chanries-

'!7) Da¡¡¡el rera d¡erl in June 1996' bur while slivc he dominarcd rhe d¡rec¡ron and con¡rol

of rhc Fol'lNDATloN ¡rnd hc con¡rolled ¡ts dÈvÈlopmen¡ of :¡ muserun fbciliry w¡rh¡n lllinors, and

¡r was Danicl J Terra's cxpress desire snd inren¡ whsn hÈ m:rde donar¡ons of millions of-dolla¡s ¡o

¡he FoL\Ð'ATIoN that tt operate a public ¡l¡useura ¡n a¡¡i sery¡ng rhe Clúcagoland ¡¡ca. In facL

d'ringdre enrire period rhe FouliÐATioN rvas undcrrhe direcrrun and conuol ofDuriel rcr¡4 ¡he

9
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Def'-n'lant FoLr\iDATioN ciid operelË a pubirc ,nusÈ.r¡n pronoring err¡, Ame¡ic¡¡¡ ¿ri in rhe
Chica-eoianC ¿rca.

28) During his hfe¡ime Danicl rerra s¡ared ¡bu rhe Fou}.ÍDATION n es es¡abiished h..r
in c-tricagola¡¡d to bnng a pubtic mus.urn to chicago ro dÈvÊrop aa appreciarion for earry.A,nrerican
¡¡[' ar¡tl he a¡d ¡he Defenda¡¡¡ FouNDaTIoN ovcr r]re years from irs inceprron rçrcscnred rc ¡åe
public ¡ha¡ it was a public m¡¡seum here in Cook Co¡.¡¡¡ry, lllinois dedica¡ed ro cnhancing an
apprectarion a¡¡d cduc¿¡ion for ¡he cirizcns of lllioois, and ¡n rÊsponsÊ ¡o a¡¡d rcrja¡ce ou ¡he
¡tPrcsenraüons so madc' Illinois businesses and c¡rizcas have donarcd subs¡anriar sums in
conFiÞ¿r¡ons and membcrshrp d¡¡es to ¡he FOUNDATIoN ro spcc:Ícany suppon rhe operarion of
¡hc FOIINDATION's museurn here ¡n rhe Chicrgola¡ld area

29) From ¡he time of its inception' ¡he FouhlDATIoN has had as i¡s cenuar ar¡d core
purPos( the establishrnen¡ of an ar¡ musÊum io rhe chrcagoland a¡ea, specializrng rn bringing
Amenc:m an ¡o the ¡rË3's publrc and rhe PEOPLE oF THE sTaTE oF ILLINoIS. i¡ was Dau.iel
Tcrr¡¡'s 

"xpressed 
tn.Ënl e¡ ¡he ¡ime of rnrking grfu ro ¡he FouNDA'noN ¡ha¡ ¡¡ hold s¡¡ch in rrus¡

to prov¡'Jc a Muscum in ¡hc chrcago arÈa ¡hat would c.rhibit couccl¡ons of Amencan ar¡ ar¡d educare
thc public on Amer¡c¡¡¡ a¡¡' Funher. bo¡h Dar¡iel rena u¡¡d ¡hc Defendan¡ Fouì,iDATIoN, by and
through ¡he ac¡ions of Dar¡¡el rerra. pubiicly s¡¡red rha¡ ¡he FotrNDalION was corn¡nined ¡o
buildrng rnd operating a world class ¿n musÊurn ¡n ¡hc cbicagoland :'ea and in fac¡ by acrions ùre
FO[lNDaTloN represenred ¡¡s purposÉs æ a chrcrgo arÈa museum.

30) The FouNDATlol{ ¡n addition tu berng a cha¡irable rrusrec rs an Illinois nor for profir
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r ¡dfrt F-J;:

copor ¿rio¡¡, ar¡d und,er and pursuanr ro its by_laws

a) Js g:n;rrlly governcd by a board of ciirectors, each of who¡n ¡s elcc¡cd !o sene e

tern of onc yecr and ¡s chosc¡t a¡rd elected by the simng tiircc¡o$ in oñce u rbe ri¡¡re

of elecnon;

b) Tbe boa¡d of direcnrs is the group ofpersons responsible for rbe grnenl ¿,"rs of rhe

FOLINDATION;

c) The auùoriry of a direc¡or of ¡he FouNDATIoN is ro se¡Te as pan of ¡he body of
direc¡ors' making rlecisions for ¡he Foul,lDATioll as a body, ¡he Boa¡d co¡trois

ovcrall diresr¡on of ¡he FOIJNDaTION;

d) I¡div¡dual direcrors, in rheir capaciry as direcrors, have no aurhonry or righr ro

become involved in operational affai¡s of¡he FOLNDATIoN, by and rirmugh rheir

indiv¡dual acrs. bul n¡her ac¡ r¡rd havc aurhoriry only as a panicipanr in rhe body

of ¡he Board. uniess given expressed deiegarcd aurhonry by rhe Board;

e) Day ro da¡' operat¡onal afigirs of rhe FoLNDÁ,TloN a¡c conuolled by rhe

FoLÍNDATToN's prcsrlenr. r,r,l¡o ¡s charged ro cüry-our rhc Board,s dec¡sio¡u;

l) Tire prestdenr of ¡hc FOLINDaTION ¡s rhe person responsrble for operaring rhc dry

to day atï¡r¡s of ¡hc Foui.-^'DATIoN, irs musÈurns and ¡rs ac¡Ívuies, under the

rii¡ec¡¡on sct by ¡he Bo¡¡¡d; urd

¡il The 8oa¡d of directors is charged w¡¡h ¡he responsibiliry of choosing and insalling

and insuring thar a coçorete presidenr is jn place rr ¡he FOIJI.JDnTION and ¡hc

Bullrd has tne resporsrbrlily to engage rn overs:ghr ¡nd ¡nsurc rha¡ ¡hc presidenr is

properly mrnag¡ng rhe FOUNDATIOI{.s ¡ffai¡s.

¡t

16di-001162



3I ) F¡om ¡he dme oírhe FoL'l*D¿TIoN's ¡¡Ë3puon ùrough Dan¡el re¡ra,s ciea¡h sn Jurs
28' l9')ó' ¡he FollNDATioN u'as conuollcd by a small boa¡d of ciirec¡o¡s of no morc rhan s,*,
whose m'smbers were subs¡ar¡tralty infruenced by Da¡iei re¡¡a..

52) subsequcnl lo Da¡¡rcl Terrs's deaÙ¡, ¡he 8oa¡d ofDirec¡ors of rhe FoLjI.,rDltTtON h¿s
subs¡an¡¡ajly changed' Thr FouNDATIoN curreaüy bas eieven di¡cetors *,ho incrr¡de JUDITEI
TERRA, RONAID GIDWJTZ, DEAN BTINTROCTÇ TUCKE& AIAN L, SÍ¡{PSON,
THEoI)oRE STEBBINS' Ma¡garet Daley, A$bur n. Hanrrar¡, Helenc Ah¡wÈ¡ier, Jacques
Andtes¡r¡' and srçhanie ManhsJl' Ma¡ry of ¡hese cursr¡ di¡ec¡ors hsve servêd less ¡h¿¡¡ ¡h¡ee
yÈars' Anached hc¡e¡o and incorpora¡ed herc¡n by refercace as Exlribir -B- is a schedule showing
lhe nan¡es sf üc Boa¡d of Direcrors of rerra Fo¡u¡da¡ion from 1993 rhrough rhe prcsanr and
indrcadrrg rhe ümc e¡rch drreclor h¡s served on ¡he Board.

-ii) Plsrn¡iffs GtDwlrz ¡¡¡d BL'N'TROGK¿¡tcu¡¡enrd*ec¡orsof ¡heFotnrDeTtoNwho
have all':ged and ver¡fied in tl¡e¡r complaint fiicd in ¡t¡¡s 

"c¡ioi 
¡ha¡ ccr¡ain ¿nd severar direc¡ors of

¡he boarj of direc¡ors of rhe FoLrNDATtoN, inclurirng Defcnfunß JïJÐIïH TERR.q,, TUCATR.
and A!¡r'N L' SlMpsohr. havÈ cngagcrl ;¡nd ¡re engaging ¡n acuons uhra v¡res and ac¡rons aga¡ns¡
rhe in¡cr:s¡ and ch¿rirable purposes of ¡he FOLÂJDAT¡ON.

34) The Dcfend¡¡¡r FoLjNDATIoN by and rhrough cÈfl3,,, of irs officers a¡¡d di¡ec¡ors,
tncludtng the ac¡¡ons of Def'cnd¡¡nr TLrctGR, has acted tturinS rhe year lggg anci 2000 ro cngage
¡n ¡he follow¡ng

3 t Anemptrng ¡o' effec¡ anrl cause rhe closrng of rhe FoLlND.a.TIoi{,s .fcr¡¿ 
Muser¡m
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opet:¡llons in llli¡ols, coi:lr:1'; to thÊ in¡cnr ¿¡rd iong-sranciing pron:s: arrd

rsPressn¡'¿Ilons macie b¡'the FO:-J\ÐATiON anci irs founci;¡ Da¡riei Tem to the

¡EOPLE oF TT{¡ ST.A.TE oF ILLN ols arrd donaring public, u,hich r:pres-;r¡¿rio¡u

were madc ¡o rhe donos ro ¡he FOLNDÂTION rbar rhe FOIJITDnTION wouici be

an insti¡ution a¡ld cha¡i¡able ¡n¡s¡ operaring en AmÊncsn an museu¡n fo¡ ¡i¡c pub¡c

hcrc in lllinois;

b) Anemptrng ¡o cffec¡ and cause rbe FoIJ|{DATioN ro rnove &om ¡he s¡a¡e of
Illinois' and/or ¡o subs¡ar¡ually remove rhe Terra rûuscum Ëon¡ illinois urd place

¡hc FOI'r\ÐATION's assels outside of lllino¡s t'or rhe beueñ¡ of bcneficianes o¡her

than the PEoPLE oF THE srATE oF ILLINots, ¡¡¡¡d specificrily has acred ro

expcnd and was¡e subs¡a¡¡¡ial cha¡r¡able funds of the FoUNDATIoN ro expiorc

mov¡ng rhe FOLINDATION and i¡s assen ourside of lllinois ro \\,ashingron DC or

lo ano¡hÈr s¡tle or ouls¡de ùe l-inr¡cd Srates, ¡nd thercby has arremptcd ro

tl¡scnf¡¿¡¡chisç and drr'Ès¡ rhe PEoPLE oF TliE sreTE oF ILLINOIS of rhe¡r

vesred bencfici:¡l inrcTesr ¡n rhc, chs¡ir¡blc ¡ru$ esrare heid by Defcndan¡

f OLINDATION;

;) AttempttnS ¡o r.'ffecr 3nd ca¡¡se rhe ciosrng of the Fouì,¡DATIoN,s opcærions m

Ill¡no¡s con¡'r¡try ¡o thc terrns of cnd,owed res¡ricred gift provrsrons of D¿r¡¡cl Tcrra,

and to eft'cct ¡ usÈ of assers conlrar) ¡o ¡he use Daniel Terra in¡ended jn rc.s¡ricred

gifts he made to rhe FollNÐAT¡oN and conrrarT ro ¡he reprcsentarions made ¡o

donors ro rhc FOUI,IDATION;

tl) Grossly hrsrn3rlaging Tenu Museum rnd undermueci opcrarrons ar rh: iilinois

museum tn 3 msnnÈr th¡¡ h:rs resulted in the loss or runtrover of almosr half ¡he
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e)

smp¡o)'ees, inciuriing mosr ¡¡Èy pcrsolrs rcsponsrbre for ¡be Te¡ra Mr¡seBm,s cier,_ro_

cia,r' op:ratrons a''d conrinued succÈss, Èrereby ariverseiy effecrrng ru abiiir¡, to
provide s u ffr c i:n¡ and proper Fo uh¡D ATIoN missi orvpro gam s erv-r ces ;

Pemineci and ariowed ùe gmss misma-ragemcm of ¡he museum to ¡urdermine riæ

confidence of ¡hc rernaining sraffand causcd rhe pnmary ind.ivid.uais in cbrge of
secr.uity, curaro¡iel care, and soliec¡ion ¡n:uager¡en¡ a¡ Tcrra Museum n quit or be

l3'rmrnated' causing ¡he museu¡¡¡ ro be r¡¡dersuffed a¡¡d a new ur¡fa¡niliar s¡afi¡o be

in charge of secr.*iry, curaronrj care, and couecrion managË¡ncf¡' a¡ of which

¡eopardizcs lhe sÊcuriry of ¡he sl?0 míllio¡ of an displayed ¡r¡¡l collec¡ed a¡ Ter¡s

Muse¡¿m a¡:d which hrs prevenred ¡he FouND.tTIoN &om bcing abie ro pcrform

i.' programs effec¡ivery and has resulrcd in a gap in long.rcrm sraff phaning æd
operarions, crearing a false appearar¡ce ¡ha¡ rhe chicago rnusÈum programs a¡e Dol

effectrve ;

Perrn¡¡reo. and farred, afier berng lnforme¡l of such ro prevÈnl Defendan¡

THEODORE STEBBINS from acüngro obrain, by vinue ofhis posirion as e direcro¡
of¡he Founria¡¡on' contidsntial rtûa Foundar¡on 3n suc¡¡on acquisirion inform¿¡ion
dunng ¡he s¿mc penod i' wþiq¡ he rvas an ernployee of anou¡er co¡nper¡n* museurn
respo'srbre for direcr¡ng the :rcqurs¡¡ion of Amer¡car¡ an to¡ rh¡t museum; ¡u¡d

funhcrpermirred (ar¡rJ faiiing afrer berng ¡nforrned ofsr¡ch ro prevenr) THE'D.RE
STEBBINS sharing such confidential rerra curaronal auc¡ion acquurrionpra¡¡s wirh
the s¡afiof thut competing musÊum and ¡hus brcrchrng rhc conÍidcnrial nar¡¡¡e of ¡he

Trrra's cura¡or¡el rcguis*ion pranning by usrng his rore as a direcror ro iure{ect
himself g ¡he .n auctions r¡¡d cause ¡he Ter¡a:¡J'¡ dirccror/cura¡ors to d¡scuss Terra

r)
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auc¡ion piurs u,ith or in ¡hs pr.''nce or a_eenrs of o¡hgr campedng porcnùa.r

collecrors r¡ the aucrions, ¡¡Il of wiuch has endæg:¡.ed ¡he essers of. rhe

FouliÐATIoN a¡cvor subjected rhe FoIlNDATlol't ro porenrnl addirionaj coss

of acqurnng worris of ar¡ above and beyond whar ir shourd have f¡ced;

g) Expending signiûcant monies on puchases of an u'i¡hour obraiuÍng requisire

professional and irnpart¡al advicc, ¡s well as faiiing to have any comprebcnsive plan

ia hanchng and acquuing ar¡ or obraining rhe approval of an informed Boa¡d of
Di¡ec¡ors or ¡he collec¡ioss cornrni¡ree cbargcd wirh ¡he resporr:*rbiliry of advir.ng

¡he Boa¡d of D¡rcc¡ors on issues in'olving ar¡ b¡¡¡di¡ng rnd acquisirion, and

specinically' engaged in disc¡¡ssions of moving the arrirc musÊ,.rn ar¡d coliecdon ¡o

bc piaced wi¡h a pannering museum, whicb ¡¡s a rnaner of pracricaiiry and rcaìiry

would mesr¡ ¡ha¡ its ryt collcctiou wouid ¡hen be subjecr ro mod¡f¡caüon and. chaoge

rn consul¡ution wirh i¡s ncw Panner' ¡he Defenda¡¡rs caused ¡hc FoL¡NDATIoN ro

pruchase a s 4 million pænrÍng ¡n ru¡d-2000 which reguued ¡he FolJltDATIoli u
ob¡ain a banli loan of s 4 miliion and ¡he incurr¿nce of in¡eresr expcnse ro p'rchase

s:¡me' 3nd ¡hc rlefcnù¡¡¡ts have c¡rused dunng lo00 rhc FoLINDATISN ro seli many

uf i¡s works uf ¿n collec¡cd by rhe fo¡¡nder Ðar¡¡el Teira, ¡nd rhc FoLtl.\DATIoN

altcr losrng ¡rs G¡verney based cu¡a¡or in rhe f:rll of f000, in Ðecember 2000

¡ermrna¡cd irs rcmairung an direno/cur¡ror John Neff, who h¡d beea wirh thc

FouhiDATIoN for sevEralyËars, rhus iq¡vin-E rhc Fol.rNÐATIoN wr¡hno curaror;

all dsne ¡vhile ¡i¡e use of ¡he collcc¡¡on and or rts mÊrBer wi¡h orher ms¡i¡urions was

¡¡nder discussron, showrng ¡har ¡hcre wr¡s no or.erell or conrprchensir,e plæuring rn

rhe handrrng of ¡he milrions of rroilars of an rn ¡his cortecuon.
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h) 'tücnpdng uo invade cndowmen¡ funcis resricred m pubiic an educational pu-pcses

for ¡he u¡¡eu¡hcnzed pupose of :rcquring an;

i) B¡passing the lan'ful authorir¡' of ¡l¡¡ Boa¡ri a¡rd rhe Execuri*e com¡:i¡¡ec in
sl¡alÊg¡c decis¡on matung for ¡he chicago museum by cngaging a-er¡rs ¡o discuss a¡c
pran ro reiocg¡e rhe chrcago musÊum to washing¡on D.c., nor onry co¡,,rdry ¡o
charir:rble rrust law bu¡ wi¡hout full discios¡¡re and parriciparion by ¡he Board..

i) wasrefr'rlly inc'rring e¡cessive legal fecs b¡,rerarning duplicarve counsel ¡o re-
invesrigate u¡d rcv¡ew rhe ssme ma¡rers rvhich had already bse¡ rev¡cweci and
o¡henvise ittcurnng unnecessary legsl rxpenre. aliorring È.x.sÊss¡ye rË¡vÈr expensËs

for rlircc¡¡'¡rs. ¡¡td using FouNDATIoN fi,¡nds ro hi¡e a prrblrc rela¡ions firm for
promorion of ¡he direc¡ors:

ll) Replaced ¡hc Te¡l'a Founda¡ion's long-slanding counscl ¡rfte¡ s¡¿remÈn* wcrc mac¡e

ar a Bo¡¡¡d rilùctrrìg ¡ha¡ Defendanr dr¡ecror Judirh T<$a necded ro be prorecred from
s¡¡r'i co¡¡nsel' rr þs¡ ¡n tbct tha¡ courscl hrd prevrousl-r on behatf of rhe Daniei rqrra
Èst3¡e oPposeu Jud¡th TÈrr¿'s clairns of s+3 rnrttion made egurnsr Daniej re¡ra,s
eslalr" rvhich r'stulÈ was ulhÈnr¡se br'quearhr'd ro ¡l¡e FoLTNDATIoN, ¡uo u,hich s43
mtliion ¡n cl¡'tms was seslcd for s I n¡iltron from rhat ÈsrarÈ which s i rn¡ilion
orhenvlse rvould hsr,e becn pard ro rhe FOU\ÐATION.

lr Misusing ¡irc :¡n conec¡ion of Terra Foundanon by auo,*,ing judirhre¡¡a ro
pcrsonally ta¡iÉ' posse's and use museu* an ¡renrs ¡n he¡ home anri ¡¡r a rna¡¡DËrrh¡¡r

placed ¡he collecrron rn dmger and1copard1,, and wh¡cn was an acr of sclf d.ualing by
an iate¡e$ pcrson con¡rary to tnc Inrernal Revc¡ue cocie and the Ilhnois ì.io¡ For
Profit corporalton acr wlrich acioprs sard prohibi¡c.i codc sËcr¡ons ss pan of said
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Acr, ¡nd wh¡ch irapermrssi.bie plsona! use of said FoLr^.DÂT1GN,s an ¡¡ ¡hc

r980's had previousry bæa rhe subjccr of an ¡nvesrigarion of ¡he FoLn.DATION
by rhe ll[no¡s Anorney General; and

¡n) opcnring ¡ne FoUNDnTIoN n,irbouÌ ¿ fulr-¡imc corpoi:*c presidenr ar¡d/or

suff¡cienr corporale ovcrsi güt.

3i) The sevsral Defenda¡rts JIIDITH TERR,+, TUCIGR" sr.\dpsoN, a¡¡d STEBBIN'
have acted as aforesaid ar¡üor have ca¡¡sed or orherwrse pcrmined or ac¡ed ¡o ca¡ue ¡¡e
FouNDeTloN ¡o ac¡ ss aforÊs;r¡d, ¡¡¡d said Ðefcnda¡¡t dirccrors have by such engrged u¡ acuons
uhr¿ r'rrÈ'! rnd aguiu the inreres¡ 3nd cr¡ar¡L¡blc rrus¡ purposÈs of ¡he Fou\ÐAroN, ar¡d said
Direc¡crs have by such ac¡ed or pemriucrt rhe forcgoins w¡s¡a¡¡l ac¡ions of rhe FOUN.DATION,
said de:þndant rlirccrors havrng done as pan of a plan ro close rhe Foul.DÂTroN cnd tls muscum
in lll¡n'¡rs ' lo move ¡hc FouNDATIon- f¡om Iltino¡s ¡o wash¡ngton D c. ¡¡r o¡her non-*inois
local¡o¡¡' a¡¡rl ¡o obt:¡rn I'or cen¡in of rhemselves positions ü¡{oI rccognirion in a washingron D.c.
cha¡¡¡¡û'lc orgutizatton or other non-lllino¡s entity in exchange for rhc deiivery of thc asser of rhe
FoLrM¡et¡o¡l' s$d plan to movÈ rhe FouND.qTIoN has nor been untrenrken in ¡hc brn
lnÊrËst o[¡hc FoLI]rDATtoN and ¡l¡e PEoPLE , bu¡ rc¡her wherc ¡he besr re¡¡ns or advanrages for
cenain,f ¡he ¡nrrividu:¡r Defendar¡r d¡¡ccrors courd be obrained.

''6) Thc dlegations set fonh ¡n Plain¡iffGIDìÅ'ITZ'r and ploinr¡ff BLTNTRoCK's Vcriñcd
compla'nt' and mcorporated hcrein by rcferencc'. u¡¡d thosc at¡Èg:¡rrons set fonh abovÈ, show rh:¡t
the Defendan¡ members ot'rhc Board ofD¡rec¡o¡s of rhe For-î,iDATIoN rrgvc been acring ¡orvards.
orhave b¡een olhen¡'lse dlsr¡c¡ed by, n:arters ofsclf-¡nreres¡ an¡l have r_enored anüorhave pcr:rrined
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ths Te:z' MuscL¡¡¡ in chrclgo ¡0 lose irc ke¡'srafl:urd to jeooarüze i¡s chr¡r¡sbir pupcs=s anc ro

pl:rcc thc essels of the organ*rtion rn jeopa.rcy w¡rirou¡ proper sccuriq, anc acminis¡r:a¡ion fo¡ rne

collcc¡¡on end w¡rhour sufficicnt h¡s¡oncal insd¡urio¡al lnowledgs to e¡rsure ¡¡a¡ ¡he asse* arÉ

accou¡¡tsd fo¡ ar¡d safe.

37) The FOUNDATION througb ¡he acuons of ¡hc iadividual Defencian¡ direc¡on, hes

chosen to spcnd funds wasretully ro dupiicare e review of legal scrvrces ¡o sÈe if ir car¡ fu¡C

wrongtlorng Þy the for¡ner counsel who acred ¡o defend rhe Estate of Dar¡¡el rern againsr rhe clair¡s
of Delcndant JUDITH TERR-â,. lndiv¡durl Defenda¡r di¡cc¡ors har.e caused ¡he Defeadan¡

FoLN'DATJOn- ¡o spend 5300-000 o¡r public rela¡ions cosß ro prornore rhc Dcfend,ar¡rs in ¡his

¿c¡ton' ind¡vidusl Deftnc¡¡¡t direcrors have caused ¡i¡e rerminarion of M¡. NefÍ a long+imc

empio¡ e¡r eura¡or :r¡ rhe enrJ of December2000, ¿r 3 urnË whcn long_renr¡ s¡affwerÈ rn shon suppiy

a¡ ¡he FOUNÐATION, u¡d h:rve replaced hrm wi¡i¡ :¡ S1,000 a day, pamime cunrtorr rvho is nÊw to

thl Fol'ììDATloN a¡¡d ltr'es i¡¡ :.ue' York ar¡d who rs also paid reirnburscmenr for hcr ¡ravcl and

lodgin; to go to thc museum f¡¡cilit¡es irr chicago. nrinors and c¡vern1,, F*ncc or+ned by rhc

FolÀl)'q'Tlon* Addrlronaliy' tne Dcfendant riirectors hcr,e also c:user] ¡i¡e Founda¡,ron ro spend

L'ons¡deËbi' t¡nìÈ anrl FOUNDATION funds ¡o pl'.*. end ro h¡re ;¡nomËys and orlrers ¡o discuss and

plan 'r tnove o[ rhc FoUND-ATIoN's chicago musÊum elsewhere, yer rhr ser,er;ri I Defendar¡r

D¡rÈcror's rlow ¡frs¡ sr¡ir was tiled cla¡m that üey h:rvç ¡¡s prans ro move-

'i8) Desprte ¡'hÊ PrÈsslnt snd uoubling admrnrslr:¡¡ive rssr¡es for urc FotJNDAT¡oN as sc¡

fonh ¡b'rve' and rlespitc rhe fac¡ rh¡r ¡nc FouNÐÂTIo:.\ presrdenr ., rhe pcrson rr hu musr opÊra'È

and con¡rol rhr FoIINDATIoN's affairs cry ro day, rhc Fol,lNDA'T¡oN and specrficaliy rhe
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Ðsfcn,ienl direcrors ac¡ed, to ::uall anC nainrain Ð;fcnci¿¡r¡ TUCKER as a pan-t:ne prcsideui for

tirc FC,UÌIÐATION, knou'ing rhar Defcndar¡i TLICKER ciso hrs a full r1gle posirion in Bcs¡on,

Massa;husets a¡¡d can only dÈvole a limrterl amounr of riae ro ùe FOLII.{DATION, a'd dcsplte rhc

maay rdminisradve problems. failures and issues facing rh¡ FOUNDATI0N as aforesaid, rhe

Defcntla¡rr di¡cctors have grossly mtsmanag¿d ¡hc Fol,JND.{TloN by failing ro assure proper

rnanag:men¡ of its affarrs and by feiliug to appo¡nl a full-¡ime presidenr to serve as chief execuuvÈ

ofticer o1 ¡he FouNÐ.A.TloN

39) shonly aftc¡ ¡he crÈalron ot ¡be FOLI-TIDATION in l97B as afo¡esairl, Dan¡elTcrn,s

first w¡ft, Âdelrne, d¡ed- D¡niel Tcm subsequenrly nremed Dcfendanr JL,DITfi TERRA on June

28, ]9h6.

a0) In a Antenupual Agrecmeur signed by Defcnc¡¡¡r JLÐITH TERRA. prior ro her marriagc

to Dan¡elTe¡:e' ruDITll TERR-A acknowledgcd ¡har she fully usders¡ood rhar rhe bulk of Daujel

Ter¡¡'s tsl¡ts would upon hts riearh go ¡o rhe FoLlÐeuoN. and she unequivoc:rlly promised rhar

:rfter h¡:' dÈ3th snÊ rvould not seek any sisÊIs ofhis Estgre orher tha¡t lhose g¡\,Én ¡o hrr under ù¡e sard

Anrcnupitai :tgreement. (¡¡¡acheri here¡o ;rnd incorponred hereln by refercnce as E*hibir..C" is a

copy ot ùe said AnrenuprralAgreemËn¡ cnrÊrËd inro be¡s,een Dar¡iel Terr¡ and Dcfendanr ruDITH

TERRJ-.)

1l) un¡jcr the eloresa¡d Anrenup¡,ral Agreernenr. Defcndan¡ JuDITH TERRÂ as¡ecd she

would r':ceir c oniy a li.rerl ¡mount ol'money anri :¡sse¡s upon D.rnicl Terra's úearh, and ¡hg¡ the bulk

ol'h¡s esta¡e would go to rhe FollfIDATIoN Tl¡c s¡ic .fuirenupdal .+greemenr pror,idec rhar if ¡he
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pan¡Ês rcrn:ineC n¡rieC, JUÐITH TERRA would recetve S i.5 rniiiion åom D¡nisl Tss¡¿,s Es¡a¡e
¡f he dlcr! Pnor to lhc 5'n anniversary ci¡¡e of rheir raarnag:, or s 3 rnillion lf his cisa¡h wes berwe*
the 5" 'rnd l0'n datc of ùeir raarriage; or 5-Ç.5 mlllion if his de¡¡¡h occ¡¡rcd af¡er ¡he r 0* e*iversary
dare of ¡her ma¡riagc- (see Ev,l¡¡bit "c", A¡r¡=¡upriar Agrccmeai at page 6.)

43) several days pnor to his dea¡h on June28, 1996, Da¡¡er rcr¡a was confined ro ahospiral,
his l¡fe berng sustarned b.v ¡he use of life-suppon¡ng devices. on June 2g, ¡g9ó, ¡be ren¡!¡
3Ù¡¡vc¡ sary d¿te of h¡s mamage ¡o J uDIlH TERR¡- rhc life-supponing dEvices crnpioyed ro keea
Dar¡¡el rena aiive were ccas.c' Technically Daniel rena hved past ürc renrþ a¡¡¡r¡1,ersary of lus
m¡¡riase to 'luDITH TERR'{' and Defend¡¡¡¡ JUDITH TERR c, soughr a¡¡d receivecr fronr D¡¡niel
Terra's Ês¡a¡e s4'5 m¡liion pursu¿¡¡l to ¡he ¡crms of the aforesaid Rntcnuprial Agreerncnr.

43) in Novcmber'Dccr:rnber 1996, Defendrr¡r JuDITH TERRA. wiule a direc¡or of rhe
FoUNI)^TloN filed tbu¡ clairns ugainst Da¡¡¡rl rern's Esrc¡e despire a¡¡ri in 

'iolarion of ¡he
cxDrrss ¡errns of lrcr anrenuptirl Agreemen¡ wi¡h Dur¡elTerra.

'14) JL'ID¡Tl{ ÏER'L+ ussÈnerl ¡n hcr clairns thar Dun¡el rer¡a hcd brcachsd cenain promises
to her u¡td she sought by srrd cl¡¡:ms cen3r¡¡ ¡¡n work 3,nd cfsh ¡n Ëxcess of 543 m¡llion from his
Esrarc.

ç5) The asseß sou-strr by DetÞnd¿r¡¡ JIJIDITH TERR/I ,.,Êre an rvorks ar¡d funcis orherwisc
bùqueadred rc¡ rhe FoulrD'{TfoN er¡d wouid orhenvise p:¡ss 3s u bequen ro ¡he Fo[.¡1{DAT¡oN.
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45) Ja-nes Terra' DanieiTe¡z's son, and a founding D¡recro¡ of ¡h¡ FOU¡ÐAT¡9N, w¡s

na¡n3d as the Executor of ¡hc Da¡¡iel rcna Ësta¡c, ê¡¡d ¿s sxecurcr u,es reÞresenred by Bel!, Eoyd

& Lio.vd. In that capacity both James Tcria a¡¡d Eell, Bo1,d & Lloyd denied JUÐITH TERRA,s

ciains against the Esrarc ani, ricfended and lirigared againsr h:r s43 mrllion in cia¡ms, asseniag É,ar

nonc of her ciai¡ns bad any mËrrr-

47) AI ¡he ume s3'id' cla¡ms werc filerl, J¡mcs Terrr was a D¡recp¡ ol¡he FOLÀÐATI'N,

a¡rd Bt ll' Boyd & Lloyd was th¿ FOLTNDATION's regular corporarÊ counsrl s.r¡d had been so for

mar¡y J/cars pnor whilr Dan¡ei Terra was hving.

48) At Da¡riel rcra's rJate of'dca¡h his es¡arÈ was valucd rn Èxcess of s450 r¡illion, bur in
carly tgg? ¡he EsEIc's holdings tn Mercury Fina¡¡cc co. losr mos¡ of ¡heir vclue ¡¡¡ci the Ter¡a

Esrare sr¡flcrcd a devalu¿¡ion ¡n Ëxcess of gl50 million. The Es¡are also ou,cd in excess of s90

m¡liior' ¡n ba¡ù debs wh¡ch the lenders wcrË uncÊna¡n ¡¡f .ex¡ensron of cred¡r givcn rhe srock

dÈvaiu'ruon By fiiing her ct¡ims againsr ¡hc Esrare of Darue! Tena, JIJDIïH ÏERRA crcalsd a

'subst:¡l¡t¡8l rrsk, c¡oustng cÈr¡a¡n lrnders ¡o ¡hre¡ren ¡o fureclose trpon the Esrate uc rhus, by hcr

act¡ons; JIJÐlrH TERR4' encliurgercd lhe econom¡c 
'aluÊ 

end srabilrry of ¡o¡il thc es¡are and rhe

bequesr ¡hercin ¡o ¡he FOUI{DATIOn*

49) JUDITH TERR.q,'s clums ¡hcmsclves wcrs wirhou¡ mÉn¡' bur bec¡¡use of rhe fin¡¡¡c¡al

prcssulÈs of thc comb¡ned bank d;br of ¡he Es¡arc ¿¡¡d JUDITH TERR¡'s cia¡nu. rhe Daniel Terra

Es¡are \{as colaPelled to se¡¡lc a.rd päy 5l mrltion ro fuÐlrH TERRA ¡o resolr c hcr s43 million ¡n

cla¡ms rgünsr rhe Est¡rte.

:t
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50) The Ssiate íunds pard to JL,ÐITH TERRq of sr milion paic ¡o sen¡,r h¿r -s43 rgirijsn
on cla¡ms aga¡nsr ¡hc Es¡are wor¡rd oiher*¡sc have passei ¡o ¡he FoLÌ{nATIoN

5 i ) JLIÐITH TERR'a's actions rn fìling s43 ¡aillion in siaims agaiusr her hrsbar¡c,s Es¡a¡e
wÊre 3ga¡nst the in¡eres¡ of the FOLINDaTION, wlulc ar aI rimes ,UDIT'I TERR¡., &om ¡l¡e ri¡ne
of f¡rs¡ assening saici claims aga¡n$ the Es¡a¡c ro obtaining ¡he senler¡e¡L reurained a di¡ec¡or of
¡he FoL'rNDATlo¡'1' and although she puryorredly ¡ook a leave of absence fora por¡on of¡hc ¡ime
her cia¡ms againsr the Es¡a¡e w're pcndmg, she w¿s nor on such leave for rhe cntire penod, a¡d was
acrir'e rhnrugho'rr ¡n negor¡at¡ng and ¡ry¡n' ro conrper ¡he Esnæ ¡o ¡urn over Esrale assÊrs ro
setllen¡çnt of her citms

52) tne iaw fi¡¡1 0f Brll' Boyd & Llovrl opposed anci aned ¡o dcfca¡ TIJDITH TERRA's
ancmF' Io mo\'e ¡he Esr:¡re fro¡n llilnois. \\/i¡h the heip of rhc sr-.vrr;?,r Dcfendar¡¡ di¡ec¡ors herein,
JUD¡TH TERR,q acrcd ro csusc rhc FOUNDaIIO.\ ¡o rer¡qinare ¡he lcw firm of Bcll, Boyd &
Lloyd :¡s coursÊl ¡o rhe FoID{DATION af¡er 20 years of service ¡o rhe FouNDaTIoN and, upon
¡nform¡t¡on and br"hrf ' as re¡nbution for deterung i¡L¡rperson¿r clsrrns ag3¡nst ¡hu Dar¡ier rena
Esur¡e.

53) The fingl uccounttng of lhr" Da¡¡¡el re¡:a Esra¡e hes becn presenrud by James Terr¿ a¡¡dBclt' Boyd & Lloyd antJ ¡¡ has been rev¡ewed .nd appro'cd by rhe FoutIDATIoN.s specrar
counsr:¡ Maycr' B¡own & Plurr and the Illino¡s Âr¡orney ccner¿J's ofücc, bo¡h of rvhorn pa*rciparecl
tn the nrany sspÈc¡s of the esrg¡e m.l¡Êrs' Ðcspire .\taycr. Brown & pl:¡,¡¡'s rÈv¡ew and approval of
such, rI,å FOUNDATÍON w¡rhr¡¡¡¡ an an¡cuia¡cd rerson has unrlenaken ¡o hi¡e yer another se¡ of
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a,.on.ys ro !31'lÊû' ¡he ac¡icns of ¡he execuor, Jemss Teri¿, ard sel!, Boyd & uoyc, ¡ei¿¡ivc ¡o ¡h:
Danrel rc¡¡e Es¡a¡e' T¡¡e FoiliDeTioN is bcanng ¡hc cosl of su:h in ¡he rens oí¡housa¡¡ds of
doiia¡s' inclucirng g¡: acidi¡ionei revi:w of ¡he Es¡arc's hanciing of Me*'1, Flnaace co. s¡ock
holdrngs' ¿fler such \ryes once rsvicwed ¡nd aporovcd by Mayer, Brown & pran, as speciar acrii¡ionai
counsel for¡har vezy re*ierv antl purpose, a'd dcspire¡hefgc¡ ¡ha¡ ¡heFouNDATIolrti¡serfhadsoid
hundrcds of millio¡s of rlollan of Me*¡ry Finance co. srock in ¡he sÈveraryears pnorro Dar¡ier
Tcrr¿'¡ death' ar¡d funher, cicsptte ¡he fsc¡ rhu ¡he FoLrNDaTroN had a subs¡ar¡nar hording ia
Mercury Financc co' stock at ¡hc t¡me oi'¡he devaluadon and irsclf los¡ over s50 miliion on de*alued
Mercury Finar¡ce Co s¡ock.

54) The FOUIfDaTION ¡s bearing rhe cosrs of ¡his funher rÊr,iew by addirionai law fi¡¡¡5
e¡d sur h rs ¡ funhcr wastr of char¡Bbte funds

55) l'lponrn¡orm3t¡oni¡ndb;l¡cf'rheafo¡esardrerminahonofBell..tsoyd&Lloydandhiring

:*lditio¡ral co¡'¡nsel ro conducl a duplicativc reviÊw of rhe acrions ofj",,les Tcrrr and Bell. Boyd &
Lloyrl \vere donc s¡ the behl's¡ of ¡he Defenda¡¡rs ou¡ of rcBl¡al¡on 1-or the 3dverse pos¡rron Jar¡es
Tcr¡z a'¡c Bcll' Boyrt & Lloyr! took ag;uns¡ Ðefendar¡¡ JLIì)IïH TERRÁ in ¡he aforcsard Iirigauon
of ¡he 5c3 mill¡on tn cla¡mS ägiunsr rhs Es¡a¡c ofDanrel Terrs, ¡urd as such consrirurss a wasre of
char¡¡al'lr assÊIs and e gross bre¡ch of firiucÍary drrry in assrsring ¡n uslng rhe FouND.q,TIoN,s
assers f,¡r rhr personal purposes of JUDITH TERRA.

56) In ¡dd¡¡ion to lhc t'oregoÍng' bused on ¡he veriäed frc¡ual ailegarions ser lonh ¡¡
Djrecro; GIDwlrz 's gnd Dirccto¡ EuNTRocK's Vení¡ed compieinr and ¡ncorpcraretj hcrein by

r¡uü-r¡rr)tt¡ 6 fñU:i¡Lñ LI!,,
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r3¡3r3¡tce as ùough fuily ser fonh he¡cin, Defenda¡r JIIÐJTH TERRq wr¡h ¡he aid of Ðefenca¡r
TUCK'ER has caus:d works of a¡¡ ofthe FoLn\ÐATIoN ¡o Þe broughr ¡o hcr born: for display,
over lhe oblection of museum naff and concry Io au reasonablc muscum and corporare pracrices"

and sr¡ch beug done for sclf ciealrng and prsonal self-aggrandizcmcn¡ of .t'l,lDlTit TERR^ .

57) Defenda¡¡¡ JITDITH TERR-A ca¡¡ssd FouNÐá,TloN a¡r work ¡o be riisprayed in hcr
pnvalü resirience wi¡h full knowlcdge rhat thc FoutIDATloN had prer,Íously been subjecr ¡o IRS
and Attomey Gencral rnvestigation f'or allowing ic works of an ro be disptayed ¡n ¡he ma¡i¡¿J home
rf Du¡¡cl and JUDITH TERRA m rhe pasl

5B) Funhermorc' Defenda¡r JUDIT!Í rERR.,t has engaged in discussjons wi¡h Defe¡d¡¡¡¡
Dr¡ect¡TTUcKER ancl ¡he o¡herÐefendan¡ d¡rcc¡ors ¡o cause a¡¡d ha'e ¡hc FouNDATIoN close
¡he Tc¡ra Museum in chicago ¡nd move irs operarion ro wrshingron D.c., rvhere JïJlDlrr{ TER-R.q
rcs¡dL=' J¡td /or ¡o cåuSc lhe FouNDArloN ¡o r¡Ërgc w¡rh a¡rorncr ¡nsr¡rr¡rron in washingron D.c-,
wh¡ch in¡cnded acts ärc conr¡ary to Daruel rerra's ¡nrcn¡ and ¡hc char¡¡abre ,,us¡ purposËs of rhe
FotlhDnTloN ro rn3¡nk¡in ¡¡ musÈun rn chicago forrhe ben¿fi¡ ot'i¡s b..nefìcia¡ies rhe pEOpLE

OF TI,IE STATE OF ILLTNOIS.

5v) Upon ¡nformarion anri belief,, rn seeking ro phce ¡hc Foll}.IDATIoN's an collec¡ion
ouls¡dr: of lll¡nois and g¡ ar¡other mus'urn Dcfend:u¡¡ JUDITH TERRA ¡¡nd cena¡n of ¡he o¡he¡
Dcl'cndan¡ rl¡rcctors have Soug¡t d¡rcctor posirions un o¡her ¡nsu¡u¡¡ons, boa¡rrs of direc¡ors.

I I .l¿ ¡t sfiJ¡l;i¿rìt ¡ itfui,LlLli Llij, r
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60) DrfcsCu¡r TUCIGR has sen¡ ¡he ¿¡ached "R Vision for The F!¿rure" u,hi¡e Fspçr ro

tl¡: FCLII\ID¡r.TION's Boarri of Dircc¡ors, a copy of which¡s a¡¡achsd, hsre¡o and incoryosared,h:rcin

æ Exhibi¡ 'Ð"' which con¡ains his vis¡on tbr rhe fi¡rure of ¡he FOLII.fD.4,TION*. Dei=nds¡u

TUCKER's vision ¡s not ¡hat of Dan¡el Tera nor rs ir i¡ k.+ing wirh ¡he cha¡i¡ablc trusr p¡¡iposes

of ¡h¿ ¡:OIINDATION, nor does i¡ suppon ¡he ves¡ed in¡etrs¡ of ¡he FOLTNDATION.s ujrima¡e

bcneficiar¡es rhe PEOPLE OF TIIE ST.{TE OF ILLINOIS.

6l) Defcndan TUCIGR's vrsion sËtÈûrenl shows he secks ro close rhe Tera Museum rn

Chicago ar¡d to move ¡hc FOUIIÐATION ar¡d irc an ,:ollecr¡on ro \{'ashingron D.C., give irs

collec¡ions to ¡hc National Grllery of ån in washrngron D.C. ¡u¡d ser up an educarional taciiiry in

Washir'gton D.C-' or, as Pla¡ntrffs C¡ÐWITZ ¡¡¡d BUNTROCK srare in ¡heir Veified Conpiainr,

Dcfcnrla¡¡s TUCIíER and -f"UDiTil TERRA geek ¡o merge rhe FoLINDATI9N in¡o rhe ..Corcorar¡

Gallery of A¡r rn Washrngun". all of wh¡ch serve ¡o rernove rhe charilabie rn¡sr held by

FOïjNDATION from rhe pEOpLE OF TLLINOIS.

6?) The FOtll'ÍDeTIoN's Bo¡ul of'Direc¡ors mtrr on Augusr ?4, zo0o ¿nd a¡ rhar meering

Defend¡nt TUCILER madc rÈma¡ks suggesrrng rhsr rhe FOIINDATIoN movc ro ìv\/¿5þ¡¡gron D.C.

gnd close riow¡1¡þç Tgrr¿ Muse¡¡m rn Chicago. .qr se¡d mee¡mg r¡ was rùr,ealed thar lawycrs had

bccn hi¡ed ¡o consirler movrng rhe FoullÐ.AT¡oN from lll¡nois a¡d ¡h:¡¡ plaru had bccn cr¿fted ¡o

effecr -u¡rl move rhe FOLTNDATTON from [iino:s. A copy of ¡he Augusr 24, 2000

FOUNI)AIoN's Board rneeting mlnutËs rs :¡¡¡ached here¡o a¡¡si ¡ncorporarec hercln ¡s Exhibir ..8-.

r¡3) De&ndrn¡ TUCIiER is ¡he Chairman and Prcsi¡ienr of rhe FOLTNDATION, ar¡d is

t5
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resDo¡Éib¡3 for i¡s oPÊra¡lons, yer hc has eilowed $d/or ca¡¡seC ¡hs FOUNDATION's s¡¿ff¡o be

i:plereC of ìong-tenn s¡aff, has allorryed andlor c:¡used ¡he FOUNDATION's iong-rcnr sscuriry

persorrncl ro qut, bas allowed ¿¡¡ùo¡ caus:d i¡s execu¡¡ve dirccro¡ to quif, and accorcüng n fhc

venfirC allegarions of Diræ¡o¡s GID\ÀTTZ a¡d BLII.iTROCJi incorporared in rþs Compiainr,

Defenrian¡ TucK-ER has dtrec¡cd tbat afl belonging ¡o ¡hc F9LINDATI6N be d=iive¡ed &om

Frar¡cr to Defe¡dur Il.lDITlt TERRÂ's home, ar¡dhas permincdDefeadar¡TSTEBB1NS ro in¡crfe¡¿

wtlh ¡hc conficlential cr¡rüor ¡ucuon ac¡ivides of rhe FOUNDATION as aforesuc and ro gain

confirlcn¡¡al informat¡on thcreon a¡¡d share i¡ w¡rh comperirors whiie in his posrt¡on wirh ar¡o¡her

musctrm which confltcted wi¡h his duty of loya¡ty ¡o rhe FOLINDATION and placed l¡irn in a

confl¡;t ol ¡nterest. Fr¡rrhcrmore, Þefcndan¡ TUCKER has held ¡he oflicc of FOUNDATION

presÉent knowing thrt ¡n that position he is responsible for thc day ro day rnsnageme¡¡ of rhe

FOIJI'JDATION' ¡ts rnany suff, Programs ar¡d ¡wo muscums in drfierenr c¡¡ies on difiercnr

con¡i¡'cn¡s. tiespite thc iac¡ ¡hat i¡c worþs full rimc as a professor rn Bos¡on, Massachussrts, and is

ur¡abl'; ro enend ro rl¡c many urr v:¡¡¡çd durics as presrrienr of rhe F9SNDATToN

6'll while unable to drscharge lt¡s du¡ies r,nd oblrgauons as FoUNDATIoN presidenr as

aforesa¡d' Ðefendant TUC\:.ER, who h.rs bcen r'rrh rhe FoLhiDATIoli less ¡han rh¡e' ),ea¡s rurcd

Ncrv '/ork legal counsci- Rutpn Len:er, ¡nd dlrrcterl him ¡o causc lhc expendirure or'r¡mÈ, rÈsourcËs

srrl fr'nrJs of thr Fou¡.\DATloN or¡ cfforu to move rhe Chrcago museBm ro washingron D.C. and

/or ollrÈnvrs¿ from ltl¡nu¡s-

oi) D¡rÊclors GIDWITZ and BUI{TROCK ¡n ¡heir vcnfied Complainr srarÈ, ar¡d rhe

PEoFLE :dopt thetr allcgarions hÈrc¡n. rhar Det'endar¡r fuDiTH TERRA ser upon a course ot.

:6
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c0ndur i a¡rd convincÊd orhcr d¡rcctors to Join hcr ¡n ber eÍfons ro promore irsi self i¡.ts¡esis, cios3

¡hc Te¡ia Museum rn Chicago, and rnove rhs FOLI!{D.{TION ro ü;asnieg¡.on D.C. wheiï sle lÍr,es

to efir:ct he¡ own personal interests, a¡¡d in addilion, upon informarion aad bslicf, È:
Fou¡.-TNDATION's Board ac¡ed ¡o punish rbose who had opposed hrr act5 of self-rn¡cres¡ ¡nclu¡tìrg

he¡ cla¡ms agamsl ¡he Êsn,¡e of Daruel Tera.

66) As reiared by drrcctors GIDWITZ rr¡d BUNTROCK in rheir verified starernenrs,

DcfenÍant SIMPSON ¿nnour¡ced when hejoined ¡be FOIJNDATION Board ofDirccrors a¡ his f¡rs¡

rncrdng in Octobsr 1999 ¡hs¡ he w¿s rhcrc only *to prorecr JTjDITH TERR q." As a corucquence,

Dcfcnoan¡ SIMPSON, by his own adm¡ssion wgs no¡ on rhe FOU¡.IÐATION's board ro cischarge

his dirr:crors du¡tcs and drC not demonstnte the tegu¡s¡re loyalry ¡o rhe Trust benefic¡a¡ies which

is rcqurred of a Dtrector ¡u¡d f¡duciary of rhe FOUNDATION. A copy of ¡he Board minures of

Octobtr 1999 arc atrached hcreto in relevant p¿n as Exhrb¡¡ H a¡¡d incorporared herernby refcrcnce.

67) Defenttant SlltPSoN's co¡rrrncnr to ¡he 3oa¡d rs srgnificanr rn tigiu of ¡he fac¡ rhsr

Defenoa¡¡¡ SIMPSON ¡orncd ¡hc Boaro ol'¡he FOU¡.' n''DATIO;.,. rn tiscal ycrr end 1999, at thË

rccomr¡enda¡ion of JUDITH 'I'ERR.â,, at :¡ time yr'ars ¿rfter JtjDlTH TERRÂ's claims againsr rhe

Esrate ¡f D:rntel rern h¡d becn sertled. Thercafter JUDITH TERRn's desire ll,¡,s ro assurnc

contml ovcr the FOtlì'¡DaTION's ¡¡ssels and chmrna¡e from ¡ne FOIIJTIDATION ri¡ose who had

opposed her cþims rncluding the ls*' firm o¡'Bell, Boyd and Lloyd. .{r rhe FOUn*DATiONBoa¡d

tÌeet¡nj of October I y99 Defcnda¡¡r SIlr{PSO;r* lttending }us firs¡ meÊr¡ng:¡ccused counjel for gcli,

Boyd ð3 Lloyd of wori:ing agarnsl JUDTTH TERRÂ, and ¡hcreaner ¡he Defendanrs causcd ¡he

77
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FOUNDATION ¡o cüscharge Bell. Bo,v<! d: Llo¡,¿ a¡rd h¡re new counsel. e¡ ths,¡ r:m,: rbs onll,

¡n¡erest of JUDITII TERRI' to protecl w¿s irer ucnonai nesC ¡o seek ieverge u.Þon ¡hose $,ho had

opposr:d hcr cla¡ms againsr ¡h: Es¡a¡e of Dar¡¡el Te¡a.

68) Drfenca¡¡t STEBBINS en-eaged in co¡rfiic¡s of in¡crcsr a¡¡d brsaches of Educrary d,ury,

u'hich co¡nprorn¡sÊd couÍidsntral ¡nformariou of ùe Terr¿ Museum a¡¡d which n erc conrrarl, lo Íhe

Museum's inrercs¡ a¡d ro ¡he es¡abirshed code of erhics for rbc Associa¡ion of An Museums.

O9) Dcftadar¡t STEBBINS rvas a paid cmpioyee of rhe lvluse¡¡m of Finc A¡rs in Bos¡on

(MFAI, and scned as thc cuñltor for i¡s collccrion of Amcrican Àn during rhe ycsrs l99g unril

some time in 3000. ar¡d in such capaciry, he pmvidcd ¡¡dvice abour aeqursirion of Araerica¡ì an ro

¡hc Ml:a, rr¡d ¡n rhar regard he owcd ¡he MFn a dury of ¡bsolure loyah.v.

70) Drrnng 1999 Dcfendan¡ STEBBINS, by tus poslion on ¡hc FoUNDATISN,s bo¡url,

ob¡atncri confiden¡¡al infomrs¡ion about ¡he Tem acquisu¡on srarÈgy ro be :rpplied ar yanous :r¡l

sqrt¡u¡rs wirere rne FOUND¡TION's cu¡¡¡ors/¡n drecto¡s planned ro brrJ for and a¡¡È¡Í¡pl to

prrrch:'rse sn for ¡he collcc¡ron, ¡nri rn ¡his regard Defendan¡ STES8ÍNS ob¡a¡ncd conf¡dcn¡ial

info¡ma¡ro¡r about ¡he Tcrr¡ -vuse¡¡¡n's an acquuitron prionries -

7l ) Defendan¡ STEBBINS owed a duty ofrbsolute loyalry ro rhe FOLIIDATIoN ar¡d. while

he wa'' an MFA employee rr tth obligal¡ons ¡o ¡he MFA ro ess¡s¡ rr rn acquiring, rhe same rype ofan,

lrr hnowrngly placr:tJ unc! tnjccted h¡mself in a posilron and g¡ pluces rvhere¡n hrs dury ¡o rhc MFA

couJl¡c¡erl rlirectly wrth his dur,v of loyairy ro rhe FoIlNDnTloN and whereby, using hrs posirion
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16di-001179



r¡S;_rrÈ¡ ahl ll i-f\gÉLl9n 5¡Y, r r-01: | 3it1l t-Ui5

3s a d;reslor of rhe FOLINDATIOh, be ecquÍrcd ds¡eilcC i:nou'leCgc of ¡h¡ FOLhÐ.{TION's

acquis,don plers and rcquircd thE FOÏJ|{DATION cuíaÌors ro shar confìd:nial i¡:fornatrcn wi¡h

hl:rr.

72) Defenda¡¡I STEBBINS sha¡ed ¡hc confidenrial acquisirion plans of lhe FOT¡ND,q.TIOj\-

which he ¡hus acquired ri'ith at leas¡ one o¡her MFA cmployee, a M¡. Iim Wright. u'ho was hcad of

Painrirrg Conserva¡ion ar ¡he À,1F4.

73) At arl auc¡¡ons Dcfèndant STEBBINS injecred hi¡nself inro rhr scr¡r.iries of ¡he

FOUNDATION's curÍ¡lors, cngrgrng in cüscussior¡s of an in ¡he FrÈsÈBcc of ouls¡dsrs and o¡hen*ise

.¡eopardrzing the confidentrality of ¡he ister¡¡ions of rhe FOUNDATION's srafT

74) Defendan¡ STEBBINS also sharcrt bis a¡t cxpenisc and knou,iedge ancl advice on

Arncncan an wi¡h fncnds and orhers despue h¡s duues of loyalty to ¡hc FOLINÐaTION, which

durics included a dury ¡o respecr and prcsenrc rrs conñdenccs.

75) ThÊ "Assoclalron of A¡r Muse¡¡Ft Direcrors", Codc ofEth¡cs tbr Professional prac¡rccs

in Rn Museurns. r coPy of which ls a¡nchcd hercro and rncorpora¡ed hcrern as Exhibi¡ ..G",

provrCes in penincnr pan rhar:

a) T}tc Drrecror end Cunrtot 3rÈ ro idcntify acqursirrons a¡¡rl no ob¡ecr may be

considered for acquisirion w¡¡hout thc rccon¡rnendarion of ¡he D¡rccror ( ; I5);
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b) Privgre collecring by rhe Drec¡or, sraíf. o¡ orh:; p:rson err:plo¡,ec or closciy

conneclcC u'¡th ¡he Museu[¡ ls appropiate. Howevsr, no collccr¡ng c¿¡] br toira¡cci

il in fac¡ or apPtaÉnce, ¡l conflic¡s u'i¡h ¡he inreresr ofrhe Muscurn ar¡d irs collcctieg

p:Dgratr¡s- The lr{useum always mus¡ be grven the firs¡ opponun¡t} ro purcÞsc any

woric of art.. (*25);

c) The Direcror is to rerch a clear undcrs¡anding of rhc pohcies :s approved b¡r

¡l¡e Boa¡d' The Direc¡or must be ¡he one rnùvid¡¡al a¡¡sn,e¡able ¡o rhe Boa¡d for

carry¡ng or.¡r:u¡rl conforming rhc pobcy ( *6li; aod

d) it is regsonable for the Dircctor þ expcct the full suppon of ¡he Boa¡d,, Every

cffon should bc rnade ¡o resolve differences ( Ê63).

76) The cüics code for "Rppraisal Pracuce r Çopy of whrch ¡s a¡tached hEn¡o a¡rcl

¡ncorpr¡raled herein as Exlt¡brr "H", provides: -.\l¡here lwo or more porslt¡al shents seek an

apprsr:Êr's sÈrvtce w¡th rcsPect to ¡he s:me propÊn-v. . the sppralssr rrrly nut properiy se¡ve more

than o¡re, ËxcÈpr rvi¡h ¡hc consËnf of :rll p.rnres."

77') The rn acquisilion plan of thr Tsrra Museum, regarding irs acqursirion sç¡¡egy ar

asclto¡¡ for specrfic PlscÈs of rn and pr¡ce ran-cËs cons¡i¡ures imponanr cnd conf¡dendai propnetary

inform:t¡on ano ¡he direc¡ors of ¡he FOUNDATION heve a riduciary obligarion ro rssure ¡har ¡he

slralÊgv rÈn¡arns confidcn¡¡:¡l ¡¡nrJ not revealed ro ours¡drrs or orlteru,rsË cornpronr¡sed.. Mcmbs:s

of ¡hc board of Directors can not shrre ¡t rv¡¡h oursrders rnuch less a compel¡br.
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U;-t¡'vl ¡1.9U t-9ít :-:g/q, i-,i:

78) UpoD info¡rna¡io:: and beii¡l M¡. Neff, ths Dirccrcr ar¡i Curaror oithe Ts:ra Museu¡¡ì's

a$ h:r,: in Chicagc, r¡ade Dcfsndz¡r: STSBBNS' eforesard ac¡tcls ¿nd confiict of rnteresr kno*¡

ro borb Defenda¡¡ JLÐ¡TI-Í TEP*R-A anci Defenda¡¡¡ TUCtrGR, ¡¡rd in facr À4r. Nelf shæsd utinco

Et!fito;; r¡ irb Def=nda¡rt TUCI(EÎ, but no sne took scrion to prwenr rhe comp¡ornisc of confdcnt¡al

FOLTNDATION inform:¡tron as aforesaxi ¡¡¡rtil ¡hrs lawsuit herein rvas fiicC-

79) The FOL'I.IDATION's confiden¡¡al ur acc¡uisition informa¡ion hcs nor only bern

colnpromlsed but some of the FOLINDATION acquisition act¡vt¡ies sppe¡u ro be suspcci, as the

Terra'; minr,tes of October 1999 d¡sclose. Said rn¡nu¡es rÈl¡te a drscussion rbout secking ro

ùcq¡rtr3 e punrcular pernting through sn 8fl dcaler, M¡chrel Altmcn & Co. lnc., und rcfiecr ¡har

alrhough rhe original asking pnce of the painting was 535,000, ¡he dcaler, Al¡ma¡¡, ciaimed ro have

receivcd a S75,000 ofïer, snd ¡ha¡ ¡he Terra co¡¡s¡¡¡¡ee decided to au¡honzÊ a bid of 550,000 for rhe

parnrirrg. Tl¡e m¡nutes îãil ro explain why a lesssr bid of 550,000 rvould be marie w¡û¡ a pending

ofÍer¡.>purchasestanding¿rS?5,000 Acopyof¡heOc¡oberl999Boa¡dminutesisarrachedhereto

and rnco¡pora¡ed herern Þy ret'erence ¡s Erhibir "H".

80)Dcfcnd.lrt¡ STÊBBINS ¡s now thc Curaror f-or ¡he Fo-:g Muscum of ¡r¿ rn C:r¡nbnd_r:e,

Mass-r:huseus, w¡¡h dirr,'ctro¡l fo purchasc'carly Americi¡¡ ¡¡r¡ for ¡hc FoEg, and ¡hus hc bas ¡he same

confii;t of intcrcsr r¡'¡rh ¡l¡e FOLINDATION rluough h¡s role rt r!¡e Fogg as hc ciid during his

employmen¡ w¡rh rhe MF.4

EI) Danrel Tcrra cs¡ablisi¡ed ¡hc Tcr¡a Muscum in thc Chicago ¡rre¡ ¿nd supponcd rr¡d

t-undcJ the Chrcago opet:rt¡on u'¡tho¡¡¡ rntemrpdon from iu rnccprion riuouglr rhe dare of iris dea¡h
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¡n i99ó ani in thls wa¡'ari i¡ otheru,ays exprcssed bis chslnbt: in¡snr ¡o brn:Íir ¡hc pEOpLE OF

T¡:E ST3'TE OF ILLINOIS. The¡: is no d,cub¡ ¡har rbs o¡her doners cvsr the yeus relrcd upon rir;

¡nsrirulional natu¡e of the FOLND.{TION as en Itlinois-based pubiic muserin, rel¡,ing ac,C expecuug

sa¡d ¡nuseum lo rÊna¡ll a Chicago, Illinois i¡sri¡utio+ b:car¡se tbe uniquc uatu¡e of ¿ ¡¡¡scum's

chantibie rnlssion is ¡ied to tbe iocaúon where it is es¡ablishsd- F¡¡nher, i¡ is ¡he r¡pe of charirable

ac¡ivit/ whose loca¡ion and sçn'ice:ue:r a¡e an integnl pan of its chari¡able pu¡pose and mission,

wluch hcre is clearly to sen'e rhe Chicagola¡r¡l ¿rca. (Anached he¡ero a.nd incorporared herein by

refc¡t¡¡cc as Exhrbir'I" ts the 1994 list of donors who have con¡nbu¡cd ¡o rhe FOUNDATION.)

82) The removai of ¡l¡e FOIJNDAT¡ON a$d rts asscts ¡o a locarion oursrde of lllinois is nor

permitterl aI colllmon law or rn equiry because ro do so would pl;rce the subjecr ¡rusr ou¡side of the

lunsdiction of Ill¡no¡s ar¡d rj¡vesr ¡i¡e PEOPLE oF THE STATE oF ILLINoIS of rheir com¡non

lsw benef¡cial inrcres¡ in sard trusr- The PEOPLE oF tLltNots havc no righr ¡o ¡he beneficial

:ntsÊ!t of a ch¡¡¡ir:rblÊ ¡rusr oursidr rrs3unscliction and movug ð rru$ ro anorher¡r.rrisdic¡ion wouid

rvork ¡rn impermrssrbly drvesuturc of rheir beneficial nghs.

83) The removal of the FouNDATIoN and ¡rs ¡rss3rs ro v/aslungron D.C., Bos¡on or

an¡*'l:erc outsids of lllinois under rht uruque elcn¡cnrs anrì consequences of ¡he making of a

char¡tible ur¡st undcr co¡nmon law wor¡ld havc ¡he cffec¡ of divesr¡ng ¡he PEopLE oF ILLINoIS
of ¡herr bencficial ¡ilsres¡" asd Ã¡ comr¡¡on l:¡r¡, ¡l¡ere is no righr or p¡ovis¡on that permirs a û¡¡sree

of a cl'a¡i¡abie trus¡ Io:rc! lo dives¡ or changc rhc rdenriry of tbc ch¡rirabie ¡rusr's beneficiary.

8c) T¡¡e Det'endam FolJlrlD-g,TlOn* Ís a chariuble rrusree unde¡ rhc co¡r¡rnon law and ir sole
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¿rri excl¡¡s¡'r'e b:n:ficia¡¡es a¡c ¡he FEOPLE OF T¡IE ST¿TE OF ILLtr\rOIS. L]r-igr ¡hg co&r¡on

l¿w rtre charirable trus¡ee hes no nght to dtvesl o¡ airer rhc b:n:ûciei orrn:rririp of a c¡æi¡ablc rr,¡sr

ar¡d rhe Defeuda¡¡u are withou¡ le-eal powrr or rigbt to divesr, movc or alrcr ùc bcneñcial own.-rship

of tbe aisets held iu mst by ¡he Dcf=nda¡t FOLINTDATION, a¡d Dcfcr¡d¿srs e-- wirhour leg3l rigþr

ro seck þ move ¡he FOUNDATION &om lliinois.

85) The acrions of Defcnda¡¡r FOUNDATION a¡¡d ¡hc Defcr¡da¡¡r Diracror¡ iÍr ss¡ìring ¡o

rernove rbe FOUNDATION from lllino¡s are acs in breach of ¡heir m¡sr ar¡d 3¡¡ ancrsp¡ ¡o

unla'vfully and withour autbonty dives¡ ¡he PEOPLE OF THE STATE OF fr LINoIS of rhei¡

bcnef¡c¡al nghs and interes¡s in sai¡i cha¡irable u¡sr

86) Sec¡ion l6(b) of rhe Trusr asr provides

''Sec. l6 (fi Upon appltcauon ro a couru ojconpetent¡urisdicuan, m whrcl¿ the Arrorney

General ulleges that d chartnble tntst need,s ¡o he prorccted or the rntsrces o-f a charuahle

org.Jn.=auott ar trust lwve engaged iu u ttreoch of¡ìductut:r, tluty to*,ard thc orgcntzanon.

and he seeks ttyuttcttye relief o¡tcl rentoyal of such trusrces, ilte Courr mur,, ds pan of the

¿t?ti,rtcttw rtlrcf, und aJter a Jßanilg v'here such rntsrces sltgll have an opportunry ro be

heard. aPPamt rcmporarily or pennattenll¡'a recerver or add,itional tntsrces ro prorecr and

oPerale the organnauon aaú ,rtqy Entporartly. or as ulumare rclcf for breacl¿ of dury or

lo ProGcI the trust. permanentl.r'remove urw chanrable organt:ailon s rnstees. coaporatc

olJicers. lvectors Qt¿¿ lrnemben ¡i'om o¡¡iee und dppoitil repiacenettß to ptored the puÞ1rc

Dueren. " (760 ILCS 55t16(b) (19991 )
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87) .{s allegcd b¡' Direcro:: CIDIVITZ a¡rd SUNTROCK ¡he Dcisudanrs oppos:o rb.:

elecucn slC ac¡ioru of CID\ò'IÎZ ¡r¡d BUNTROCK ¡n o¡dcr ro fi.¡s¡her rhcir irnproper ucdons æ

afores¡id a¡¡d insulate ¡bern ¡rom cri¡iciso Êom wlr!¡n rhe FOUNDaTION's Bo¿¡ù

88) By vimre of the¡r positions as di¡ec¡on a¡d/or off¡cers of rhe FOL'ND¡q.TJON,

Defen,laors ruDlTH TERR.A', SIMPSON. STEBBÍNS a¡¡dTUCKER owed i-rducraryduries ro rhe

PEOPLE OF T¡IE STATE OF ¡LLINOIS to ac¡ in ¡he bes¡ in¡ercst of ¡tre PEOPLE by funlrering rbe

FOUI{DATION's cha¡¡table purpose, not in lhe¡r own sclf-inreresr, and rhey were bo¡¡¡d ¡o fulfill

¡he mt¡seurn miss¡on stanEd by DaniclTcrr¿ and ¡he FOUNÐATION msrc ¡han rwÈnry yÊars ago

¡n and for the bencfit of rhc Chicagoiand area which was supponed a¡¡d fi¡nded by him wi¡hou¡

intcrn prion rhrough his dea¡h in 1996.

89J The Detèndurn, b¡'rhe foregotng allcged acr¡o¡ts, bresched ¡heir fiduciary duues by

act¡n8 in a manner ¡ha¡ rvas defimental ¡o the inreresr of rhe PEOPLE OF THE STÁTE OF

ILL¡l"OlS. who are the ult¡mrle bcneäciarics of rhrs Trus¡ and of cacb and every cha¡i¡able ¡rus¡

w¡Ih¡n ¡he Sra¡c of lll¡no¡s.

90) As afores¿xl' ¡mPtopsr conduct here included, bu¡ is nor limi¡ed to, ¡he following acs:

a' Mismanaging Terra Muscum in Chicago and crerrrng the rmpress¡on ¡har ¡he

museu¡n nceds ¡o be closed;

b Secktng to close Tem Museum in Chicago and ¡ransfer ¡he a¡¡ ¡o some other

locanon o¡¡l,s¡de of lliinois, and doing such ro funhcr pnvarÉ personal goais;
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' .a r r l, :--i.;

Anempnng rc ternovÊ :::rployæs, egÈBÌs ¿¡ld direc¡ors of tire \{usct¡::¡ i.hc

opposcd s:lf-inrcrested ecrs, in orris ¡o enable anc effec¡ the D¿fsnciar¡rs'

plan of moving orrransferring rbe Te¡raMussurn from Cbicago to a joc¿ion

ou¡sidc of lllinois con¡rÀry ro llli¡ois law; asd

Endangering rhe charirable srr¡us a¡rd assc¡s of¡Ì¡e TERRA FotNDATloN,

ExpuÈing substa¡uial FOLI}¡DATION fiu¡ds ¡o arrcmpr ro movc the

FOLI¡,IDATION and close rhe museum in Chicago.

9l) Thc afo¡esard estgblishes that ¡he FOtlNDeTIOll is a chari¡able trus¡ in jeopædy

withor,t proper accot¡¡¡Eing safeguards or appropriate pcrsonnel or a full- ¡ime chief execu¡jve oflicer

in plate, its long+errn tns¡itu¡ional employees havingresigned or been f¡red, a¡¡d its individuai

defenoanr Bor¡d mernbers being more inrercs¡ed in ¡hei¡ own vision, sclÊin¡ercsq anùorpenonal

goais .rf pmmot¡ng lhcrr sttrIus m socrËty ¡ha¡¡ ¡n properly safeguarding rhe b'OUNDATION's

chari¡able mission, A smell group of Direc¡ors, anorneys, :rnd s¡aff and former s¡aff who were loyal

to the r:hutablc trust purposÈs of thc FOLJ'NDATLON have been sub.¡ecred ro reraliarion, rcmoval

or neurral¡zarron by rhe ¡crs ol'rhe Defenri¡¡nU as aforesaid.

92) A cha¡irrble ¡rus¡ formed in Ill¡nois is a precrous gifi rhat beiongs ro rhe FEOPLE OF

fHE STATE OF ILLINOIS, ar¡d ts not the propeny of rbose pcrsons acdng as irs sreu.ards, ¡rus¡ers,

d¡rÊclr,rs or officcrs. Thc Defend¡nt Drecro¡= here a¡e nor ¡he t'oundcrs of rhis FOUND.a.TIOIT,I and

.¡rc nor subsn¡rual con¡ributors to srid FOLiNDATION, ar¡¡l c¡rch of rhc Dcfcndanr Direcrors a¡e

relrtively uew Io serv¡cÈ rv¡th ¡he FOUNDATION and, æ al'oresaid, Ihey have acrcd againsr ¡hc besr
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interesr of ¡he FOTJNDATION a¡rd ¡he PEOPLE OF ILUNOIS a.rd ere :eciengs:-:rrg rh: m¡s¡'s

essetsr anC tb: removal of thc Defcadant Dircc¡o¡s ¡¡nder lhrs: cirru¡s¡ances is æqureC ¡o pro¡cc¡

tb: sai"'t¡' and inregriry of rhis cheri¡able r¡ust-

93) The to¡aliry of the equrues here show thar removal of individrnl defcndan¡ direcrors a¡¡d

¡ns¡all:*ion ofnew fiducia¡ies a¡c needed here to protect rhis rrusr Ëom r!¡e self-iurc¡en and impropcr

ac¡ion:. of ¡he aforesaid Defendar¡¡ Boud membcrs of the FOUNDATION.

94) AJI inrmed¡u¡e, ¡n¡erim a¡rd oermaner¡t recc¡vÊ¡ is nceded to ¡ake swift ac¡¡on ¡o secure

¡irc asscrs an¡l conducl ¡¡n sccounting to determinc rf ssers a.re missrng or if have been misused.

95) To Prorec¡ ¡his cl¡ar¡¡abie m¡s¡ as aforesaid, the rernoval of ¡he D¿fendant Directors a¡¡d

PeEn3j¡Èn¡ ¿PPo¡nunÈril a¡d addition of seven Io nine additional board members is ueeded, ¡o

effecl rnsrall, aod provide rht necessary impanial srewaxlsbrp rh:rr ar¡ ¡nsriru¡ion such as rhc

Foui\*DATIoN requires, and which the cungnr Board under rbe aforcsaid circumsra¡rces canno¡

'prov¡de as ¡forcsaid.

96) By u'ay of thc t-oregoing, Dcfendan¡s have breacired rhe¡r fiduciary dunes ¡o ¡he plain¡iff

PEOPLE OF THE ST-å'TE OF ILLINOIS, sr¡d as a cotrsrquence, rhe PEOPLE's benclicial inre¡esr

and ¡he purposÊs of ¡he FOUNDATTON a¡e ¡n need of prorccrio¡ from Dcfcnda¡¡ls, a¡rd malice is

the gr:.t of th¡s act¡ol¡ and an accounring ls nÊcÊssa¡y-

97) Thr foregclng breaches of tiducrary drrty have car¡sed. and will conrinue to cause,
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¡rcpa¡:ùie hz¡r¡ to the FOL\D.4TION, aai irepsabie her¡ir ¡o ¡ire PEOPLE OF THE ST.{TE O¡

ILLN()IS rs the bcnef¡cianes of Illinors chry:rable nr:ss, for n'n¡ch no reÍ!Èd,r, at lan' is sufi,cieei.

98) Plainriffs have no adcquatc rcmedy a¡ law.

\\TJEREFORE, Pla¡uufB pray for ¡he following relief:

A. A deelarar¡on ¡har:

(r) D¡¡¡riel Tera create¡l ¡hc TERRA FOUNDATION FoR THE .ARTS for ¡he bene¡lr
of ¡he PEOPLE OF THE ST¡TE OF Ir LINOIS and as a cha¡i¡able m¡s¡;

(2) The u¡rsnr ofDarucl Tcrrr in creadng rhe TERRA Foul.IDATIoN FoR THE ARTS
was ¡o opÈrEt¡È a muscr¡r¡¡ of As¡erican ar¡ in ¡he Chicago a¡ea for ¡he benefit of the
PEOPLE OF THE STATE OF ILLINOIS and ¡ba he and o¡hers who l¡ave dor¡ared

ro ¡he TERRA FOLIì,ÍDATION FOR THE ARTS in¡ended ar¡d relied on rhe facr
¡ha¡ ¡he Museum would rÊr¡tarn i¡ rhe Chicagoland 3¡cq

(3) Dcfendan¡s have no authority ¡o close Terr¿ Mussum in Chicago or rra¡¡sfer rhe

museum or i¡s a¡r or ¡he TERR \ FOUIIDATION FOR THE ARTS ro Washingron,

D.C. or ury orher locarion ourside of lllrno¡s, as such is a chari¡ablc ¡rusr which is for
¡hc bcncli¡ of and subject ro rem:¡ming rvirhrn rhe jurisdic¡ion of rhe PEOPLE OF
THE STATE OF TLLINOIS;

(4) The closurc of Tc¡¡a Museurn in Chícago or ¡hc ¡ra¡¡sfcr of ¡he musçurn or i¡s ar¡ ¡o
any iocerton outvde of lliinois rvould violare ¡hc charirable rrusr esubiished by rhc
crcadon and operarron of rhe TERRÂ FOUNDATION FoR TIÍE AI.TS ro dare , rbc

inlent ofDan¡ei Terr¿ ¡he common law, rhe lll¡nors Clarirablc Trus Act (760 ILCS
55tl ct seg (West ¡995)) a¡¡d the lllinois Nor For Profit Corporarion ec¡ of lg86
t805ILCS 105/i0t.0l et seq.lWesr 1995));

(5) Defend¡nrs. rhe TERR¡ FOUNDATION FoR TIIE ARTS, JLrÐtTH TERR.q"
ALA N K. S IM PS ON, TI{EODORE STEBB I¡.\'S A¡¡d PALIL II,{1-ES TUCtr(ER. hAV C

each brcaehed thetr fiduciary dury ro ¡he PEOPLE OF THE STATE OF ILLINOIS
as ¡he b¿nericiancs of TER-Lq FOLTNÐATIOI.{ FOR THE AJLTS. ¡¡¡d rhe TERR.q,
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,FO-LNDÅTION FOR T¡IE ARTS næds ro be prorecred;

lneparabie injury u'ill rcsul¡ ¡o TERS-q FOUNDATION FoR TIiE ÂRTs a¡d rh:
FEOPLE oF THE srATE oF u.LiNoIS as ¡he bcneficia¡ies of TERRA
FOLTNDATION FOR TIIE ARTS rfDefendan¡s arc pcrmiaed ¡o con¡i¡¡u: breashing
¡h;i¡ Íicuc¡ary du¡es aud pcrarined to rcnain in courol of rhe subjccr TERRA
FOUNDATION FOR TIIE ARTS; a¡d

(7) Tbe Defcnda¡r¡s l¡ave acted impmperly urd breached ¡heir ficiucia¡) dury, a¡d rbe
equides requrre thar the Cor¡n txercisc supcnrisory aurlrorityovcrùre chari¡able trusr
at tssuÉ hcrc and appoint receivets a¡¡d addirional ñdusiaries ar¡ô di¡ecrors ¡o prorecr
rhe TERR¡ FOI.JNDeTION FOR THE nRTS:

A lemPorary, preliminary and pernraneur injuaction en¡oining each æd every
Defendan¡ nom rbe following:

(l) Holding uny funher meet¡ngs of'rhe TERRA FOUNDATION FOR Tt¡E ARTS'
Board of Directon, un¡il a new rnd impanrat Board ¡s consrirured by rhis Coun:

(6)

(2)

B

Talung ar¡y ac¡¡on ¡o elec¡ or rernove any meurber of:thc TERRA FOUNDATION
FOR THE ÀRTS' Board of Dircc¡ors or changing any comminec assig¡mca¡ or
governing¡ns¡rumÊnts:'

(3) Tsking any 3crron ¡o closc ¡hc Tena Museum rn Chicago or ro rnovË TERRA
FOLr'NÐnTlON FOR THE ARTS or any of i¡s assc¡s oursíde ¡he S¡a¡e of lllinois;

(4) Taliing any otheraer¡on con¡räry ro rheby-lawsof rhe TERR,.+ FoLtNDAT¡oN FoR
THE ARTS; and

ti) Trar¡sfe¡ring, rnovmg, disbursrng, selling, encumben¡g or exchangrng any asse¡s of
rhe TERRA FOUNDATION FOR TltE aRTS:
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i ìrrr; i.-ijj:

c The appoinEilcni of ¿ rgcÈir,cr to opsrets ¡nd nrejsreln TER,fçt FoLÌ\ÐATION
FOR TäE ARTS pr¿rsusril to tire Coun's equirabic powÊrs, ¡he corn¡non lau,, ths
Cba¡i¡abie Tn¡$ AcI, a¡ci¡.rreillinois Gcnaal Nor Fo¡Profir Corpcrarion.g.c¡ of l9g6
(805ILCS 105/I01.01 er sett.lWesr t995));

The appoinlme$I of a ¡eceivcr to conduc¡ an accounting of all asse¡s of tbe Te¡¡¿
M¡rseum ar¡d TERR¡ FOTINDATION FOR TIIE ARTS and ¡o dercrn¡i¡æ a.d locate
aII asseu of the TERRI. FoTIhÍDATIoN FoRTHE ARTS;

Enry of an orde¡ removing Defe¡¡d¡ss JIJDITH TERRA, ALA}I K. sIMpsoN,
THËODORE STEBBINS and PAËIL flAYES TUCKER as dircc¡o¡s and ofñcers of
¡t¡c TERRA FOLINDATION FoRTHE ARTS, ard rÊrsovrng such o¡hcrDuec¡ors
as ¡he equidcs rcquire and as provcs DÊcÊssatry ro pro¡ecr ¡hc TERR¡.
FOTI}IDATION FOR T}TE ARTS;

The appoiumeu¡r a¡d ad¡ii¡ion ro rbe Board of Direc¡ors of rhe TERRA
FOUNDATION FOR TI{E ARTS of ar leas¡ ni¡e addirion¿l D¡rcc¡ors ro prorccr said
FOLINDATION ro efrccr rhe nÊcÊssary srewardship aod fid,uciary oversigbç and

Such a¡idirionai rel¡ef as rhc cor¡n dee¡r¡s jusr and equirable here¡n.

Rcspecrfully s ubmrncd"

THE PEOPLE OI'THE STATE OF ILLTNOIS,
er E!.JAI4ES E. RyÂN, À$ornÈy Genenl of lll¡nois

8Y AssÉtån¡ Auoræy G eneral

D

E

L
¿

G..

FLO\ñ) D PERKINS f99000
THERT:SE H^RRIS
Assr$:¡.it A'norncys G ener¿l
Bureau sf Cl¡ånublc Trusts and Sol¡ciu¡¡ons
100 r*r.n Rrndolph Sr.. 3rd Floor
Chrcag.r, Ilhno¡s 6060 I
Teieph,:nc: (3 1 2) I l4-3i95
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Sidley & eustin 3/ZL/ 0L 5 : 36: PACE 00S/42 RightFAX

Frx Tna¡+SMTSSIoF{

Char¡rsble Trusrs and Solici tatrons Eurgau, 100 W . Rsn4olph Succt, l l,h Floor, Cfucego, tL 60601-3lzs
Fhsne' 312 814. 95 Fax: i Ët4-2596

J'o: Date; Marr:h 21, ?001
Brian CrowelJinr wilso$
\Miliiam Qui¡l¿¿¡umes Cerroll
Susau $tane/$tephen Carlson

Fax *J: Psges: 40

I. V/il¡on
Shefslcy
Quinian
Sidley

Fro¡n:

Subjcct:

Flcyd Pe¡lcins

Terra Foundation for rhe.A.rrs

collII\fIìN1'S: Attached is the,{tlorney General's ftafr Firsr Auended Comp}aiut. It is a

ürafÏ , it is not Þeing f¡led, br¡t ratlre¡ suppüed to sct forth rhe issues and causes r¡at the Attomey

Genral believes ars a[ issue atd which ale being dlscussed ilr sculcpçr¡t.

3 I2-527-40i I
31,2-527-5921
3 I ?-263.501 3
3 1 2-8s3-?036

Inttrr/txlîÈ¡ycô¡;r¡lRBc!trmFl-slrÉfì!,¡rtqnçyhrhpr#sctetOrlrrrprrvll4lv4rrrC/oremfóc¡rd¡l¡¡fOfm¡nOn'fnt¡F¿tXi¡¡fitgnCAdCnly;ef
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Jacqucs Andrcûnt
4O nrc Bonapcnc
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Thcodore E Stlbþin¡, Jr
&4 Uplend Road
Bncoklinc, Me. 01445

P. ø2

April 2,2O0l

Mr, David C. Hillicrd
Pattishall, McAuliffe, Newbury, Ffilliard & Gcraldson
3Il South Wacker Drive, suire 5000
(llricago, IIl, 6ffiO.5

Dcar Mr. Hillinrd:

Th¿nk you for your letler of March 30, 2001. We are pleased to learn that Lhc next - and,
we hope, final- rnodiotion scssion r+ill bc rcechcdulod for u timo convenient to ûll.
Equally, we are glad to know that the Attorney General or his represetrtativc will artcnd.

Iü'e arc enclosing å scttlement proposal. It is one wc have discussed with a few nrcmbcrs
of the Foundation board; we believe that mony members migbt approve it, although of
cour€c ws cannot speak for the board. As you will see, it follows the oulline of thc
proposal you sent us, which was dsted 3-21-01.

We believe that the board would like to h¡ve the mediation result in success, a,t

signiñoant costs w¡ll surely result frcm going back to court" lrVe arc confident that thc
foundalion would prevail in the end. Nonethclcss, in onler to end thic destrustive proccnn,
we are wllling to pledge thnt the foundation ûnd itô coüeotion rernain in Chicago. This
alone should end the lawsrúL \tr/e are willing 0o make other concessions ss wcll, as you
will see. Ht¡wevcr, thc board ha¡, wc believc, a fiduciary duty not to give away the
foundation's major assçts, including the endowrncnt funds, r¡al o¡t¿tc, anrJ the art
collection. Similarly, while we would like the Atlomey General aad the plaintiffs to be a.s

comfortable as possible with the board nomi¡alion and clcction process, it woul¡J set en
unacceptrblc precedent for the board ùo give ovø control of this process to non-members,
no matl€r how estimablc. Finally, it woutd scem entirely unreru¡on¡rble for the foundatiou
to bear the cost of the plaintiffs' unduly hnrsh, personalized, money-wasting euit; they
could havc sought the samc cnd through a suit strictly on thc nrcrits of thoir two major
complainte.

If we cnn procÈÊd oü thèse Ínatters, then we believe we may fi¡d comrnon ground and
bring this unfortunate dispute to an cnd.

Yours sinceiËly.

Horr. Jacguc¡ And¡canl Dr. Thcodorc E. $tcbbfn¡, Jr.
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DrBft 4-2-01

Buntrock, ct al. And Statc of Illinois v, Terra Foundatiou, a al.
Foundation's Mediation proposal

A. ART

1 For at lcast fifty yeers, the Foundation to maintaiu and exhibit thc Tcrra
Coltection of Amcrican A¡t in chicago. Foundation pledges ro negoriate a
w.o$ing porüorûhip *'ith thc r\n Insrit'tr of CLircg., (A,iC) fur lõ yr+r
trial period. Goal is to crcatÇ å great combincd rs*ourc" for Amcricun art
iu, Chicago with improvcd arristic and educstional prograurmiug in
Chicago, Oivcnry and clscwhcrc.

2. New joint Foundation/Alc planning conuritæe tt¡ be formcd, conrprised
of equal number of Fouudation dircctors and AIC trustees, to work out the
terms of the partncrship, including issues of curatorship, acquisitions, roûn
policies, insurance, qüd the likc.

B. OTHER ASSETS OF FOUNDATION

l. Funds A-1, B-2 and Þ4, thc art collection, and any proceeds from the sale
of the Michigan Avenue musewn buildings or other Foundation ptopeny
to remain undcr the ownership and control of thç Foundation.

2. Fouudation to ellcrcatc $t0Àrff\4, income from whích to fund development,
delivery, and evaluation of i¡novativc urban cducational pnr¡¡amming in
American art, with tbe goel of crcating in chicago a model progranr that
may be replicated olsowhere.

c. FnrrNnATroN

l. Fouadntion to rcmain an Illinois not-for-profit corporation, with a
rogisæred office in lllinois. The Foundatìon shall maintain books aud
rccords in lllinois which shall bc availablc to the lllinois Attorney Gencral.

2- Foundatioo to conduct its affairs in accordancc witb its A¡ticlcs of
lucorponrtion, By-laws, end the lllirois Gener¿l Not for profit corporation
Act including promoting *¿rmerican art and culturc in u.s. and abroad, and
rcmeins free tô detsrmine how bcst to achievc its goals, including, but not
limited to dctermining how to maximizc cffcctivcness of progremrning in
Givcrny and alsewbcre; deciding wherc to mccE o¡rcrate, and conduct its
affairs; and acquiring buildings and othcr propcrtyin any location.
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D,. BOARD

6 I 7?39clø65 P. EI 4

l. Dean Buntrock,.Ron Gídwitz, Alur SimpsoD, and oo rrrignfrom tbe Eoard immediareiy. 
--."--'

2' Board to decide,how bcst to implcment staggered tem¡s sf Dircctors andtcrm limits for s[ Dircctors, with no 
"urroot 

Di¡ector to æmain on Boardmore than eight years from Scptembcr 2001.

3. Boe¡d ûo clect six ncw dirccrors, three from [linois and th¡ee frcm outsidcIllinois ro 
'*ise 

the tot¡l nurnbcr oiBoard mcmbe," ro 13. David Hiilia¡d asconsultùnr o Board ro work with Board NominatingðÀrøn". (Marsharl,
Daley, and ) to provide rist of ca¡didates rir¡m *n¡J firsr six ncwdirecton to be choscn by thc Br¡ard.

4. Each Director ro provide na*e snd cv of candidatcs aftcr having
contac¿cd csch candidate and asceftained the wirtingness of ãch such
candidatç to sewe,

5. l)ecisions on new Dircctors to be guidcd by desire to adrl ro rhe Board thcfollowiug qualities:

a) cxpenisc in Amcrican art;
b] irnportarrt Chicago area collectors of Americen art;c) pcrsons of international stâturc who havc donrons¡raterl interest and

involvou¡ent in the artl;
d) history of civic and/or business leadership;
c) background or expr¡rtise i¡ cducation; andf) exporience serving on museun or charit¿rble boards.

E. OlrHER

l ' l¿wsuits of Attorncy Ocneral and Euntroclc/Gidwitz to be dismissed with
prujudice; full and cornplete rclcases by all plainüffs to Foundation and its
officers and directors¡ settlcrnent docs ¡ot cãnsûture any admission ofwrongdoiug or tiablllry,

2. Reasonablc ettoraeys fces of plaintiff dircctors aad i¡dividual dcfendantsto bc p-aid by Foundatiou, as ãererminod by the cou¡t. rn casc of thsplaintiffs, "rcascmabrc" to mc&n cost of n norm¡r, non-puiitin. sutt
brought solely to detcrmine mcrits of tf¡c casc,

3;' A mutually acceprable prcss telease to be worked out aftong the partics,
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Terra Foundation for the Arts

Board Meeting/Conference Call

June 29r,2001

12:30 p.m.

RONALD GIDWITZ: Hello?

MALE VOICE: Hello

RONALD GIDWITZ: Hello?

9 STEPHANIE ¡V[{RSII{LL: Yes, who's - is that Ron?

RON GIDWITZ: Yes.

STEPHANIE MARSHALL: Ron, good afternoon. Stephanie.

RON GIDWITZ: Hi, Stephanie.

STEPHANIE MARSHALL: Is there anyone else on the line?

ARTHUR HARTMAN: Yes, Art Hartman is on.

STEPHANIE MARSHALL: Good afternoon, Arthur. Where are you?

ARTHLIR A{RTN{r{N: I'm just in from Moscow and France.

STEPHANIE MARSHALL: So you're home?

ARTHUR HARTMAN: In France, yes.

STEPHANIE MARSHALL: oh, you're in France. okay. okay. well, we're just

- just gathering.

ARTHUR HARTMAN: 'Where 
are you, Stephanie?

STEPHANIE MARSHALL: I'm at mv office.

1
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I ARTHUR HARTMAN: Okay.

2 STEPHANIE MARSHALL: And I think people will be calling in from all over. I

3 think Ron, you're in the Foundation offices?

4 RON GIDWITZ: No, acrually, I,m in my office.

5 STEPHANIE MARSHALL: You're in your office, okay. I think Maggie and

6 Dean may be in the Foundation offices.

7 RON GIDWITZ: The food will probably be better there than it is here.

8 STEPHANIE MARSHALL: Anyone else join the line?

9 (Pause)

l0 RoN GIDWITZ: Arthur, how's the weather over there?

l1 ARTHTIR HARTMAN: It's just perfectly beautiful. You wouldn'r believe it.

12 The sky is blue; no wind. Nice and wann. It was lovely in Moscow, too.

13 STEPHANIE MARSHALL: who has - someone has just joined us?

14 THEODORE STEBBINS, JR: It's Ted.

15 STEPHANIE MARSHALL: Good afternoon, Ted.

16 THEODORE STEBBINS, JR: Hi, Stephanie.

17 STEPHAME MARSHALL: I'm going to turn the volume up here.

18 ARTHUR HARTMAN: Hi, Ted. Arthur.

19 THEODORE STEBBINS, JR: Hi, Arrhur.

20 STEPHANIE MARSHALL: Ted, I don't hear you very loudly, so we may ask you

21 to talk a little bit more - louder.

22 THEODORE STEBBINS, JR: Can you hear me now?

2
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3

4

STEPHANIE MARSFIALL: Yeah, that's better.

THEODORE STEBBINS, JR: Okay. Arthur is very clear. Where are you,

Arthur?

ARTHUR FIARTMAN: I'm in France

5 THEODORE STEBBINS, JR: Good. Who else have we got here?

STEPHANIE MARSHALL: Ron is in his office and that's all of us so far.

RON GIDWITZ: Yeah, Ted, I'm here

THEODORE STEBBINS, JR: Okay, Ron, hi.

RON GIDWITZ: Hi. Are you out on the Cape? Ted?

THEODORE STEBBINS, JR: No, I'm at home in Brooklyn

RON GIDWITZ: Ah, there you go.

STEPHANIE MARSHALL: Welcome, whoever has joined us. Who has joined

6

7

8

9

10

1l

T2

14

15

16

17

18

19

20

2l

13 us? Hello? Anyone join us? Ted, are you still there?

THEODORE STEBBINS, JR: I'm here.

STEPHANIE MARSHALL: All right. Everybody still there?

RON GIDWITZ: Yep

STEPHANIE MARSHALL: OKay

ARTHUR HARTMAN: Here.

STEPHANIE MARSHALL: Okay. Hello, has anyone just joined us? Hm, okay.

FEMALE VOICE: There are people on.

MALE VOICE: Don't tie up this line.

J

22 FEMALE VOICE: Okay.
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4

5

6

STEPHANIE MARSHALL: Don, do I hear your voice?

FEMALE voICE: How do I put this on the speaker? okay.

DON RATNER: Hello? Hello?

STEPHANIE MARSHALL: yes, Don, is that you?

DoN RATNER: stephanie, hi. It's Don. Maggie and Dean are here.

STEPHANIE MARSHALL: Okay.

DON RATNER: Mark Heatwall and Steve Carlson.

STEPHANIE MARSHALL: Okay, very good.

DON RATNER: And we're waiting for the others to call in and get hold of

people, and this may take a few minutes to -
STEPHANIE MARSHALL: We have, um, we have Ron and Arthur and Ted and

I so far. so we're still waiting for Jacques and Alan, Judith and paul.

DON RATNER: All right. Ron's on the phone?

STEPHANIE MARSHALL: Correct.

RON GIDWITZ: I am on the phone. I am from my office.

DON RATNER: Okay. I thought you were going to be over here. Oh, I'm sorry.

RoN GIDWITZ: well, that's an extra sandwich for vou to eat.

ARTHTIR HARTMAN: Don'r make me hungry.

MARGARET DALEY: Hello, everyone.

STEPHANIE MARSHALL: Maggie?

MARGARET DALEY: Yes.

STEPHANIE MARSHALL: Good affærnoon.
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1 MARGARET DALEY: Yes, nice to talk to you, Stephanie. Have you walked past

2 the Taste of Chicago yet?

3 STEPHANIE MARSFIALL: No, but I've been waiting in traffic. (Laughing)

4 ARTHTIR HARTMAN: What's that?

5 MARGARET DALEY: Oh, the Taste of Chicago?

6 ARTHUR HARTMAN: Yeah.

7 STEPHANIE MARSHALL: It's a huge gastronomical extravaganzawhere all the

8 restaurants in Chicago, or at least the better ones, sort of lay out their wares along the

9 Lake. It's terrific

10 ARTHUR HARTMAN: Ah-ha.

1l STEPHANIE MARSHALL: And you sample your way to high cholesterol levels.

rz ARTHUR HARTMAN: (Laughing)

13 MALE VOICE: (Inaudible)

14 STEPHANIE MARSHALL: I understand they will have Lipitor salesmen

15 standing by.

16 ARTHUR HARTMAN: (Laughing) I can tell you that Mevacor works.

17 STEPHANIE MARSHALL: (Laughing) Don, have you heard from anyone? We

18 know Helene will:not be on the call, but have you heard from Judith or Paul or Alan?

19 DON RATNER: Expected to be on the call, so we're just sort of waiting for them

20 all to -

2l RON GIDWITZ: Ahd we're expecting Jacques?

22 DON RATNER: Yes.

5
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I STEPHANIE MARSHALL: We are, right. I know Paul is in ltaly. I don'r know

2 where Judith or Alan are.

3 DON RATNER: In Washington, Alan's in Russia, and Arthur is in -
4 STEPHANIE MARSHALL: Arrhur's here.

5 DON RATNER: Arthur's already there.

6 STEPHANIE MARSHALL: Hello. Hello? Who has joined us now? Have Judith

7 or Paul joined us yet?

8 DON RATNER: No.

9 STEPHANIE MARSHALL: Okay. We're hearing beeps sometimes, and you

10 assume that someone has joined the call when you hear that.

11 JEFF: And what lawyers are present?

12 DoN RATNER: Here, Mark Heatwalr and steve carrson.

13 JEFF: Okay. Hi, Steve.

14 STEVE CARLSON: Hi, Jeff.

15 SUSAN STONE: Susan Stone from Sidley, Austin, Brown & Wood here with

16 Stephanie.

17 JOHN SABL: Also John Sabl from Sidley, Austin, Brown & Wood out here with

18 Susan and Stephanie;

19 MALE VOICE: I'm sorry, who are all the lawyers? I didn't catch them all.

20 STEPHANIE MARSHALL: We have Susan Stone, Steve Carlson, John Sabl, and

2l my understand is that Mark Heatwall is in Chicago. Let me ask anyone else. Are there -
22 is there any other legal counsel present with anyone?

6
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I JUDITH TERRA: Stephanie?

2 STEPHANIE MARSHALL: Yes, Judith, good afternoon.

3 JUDITH TERRA: Hi, I've been on the line a minute. I just didn't want to

4 intemrpt. Ah, have you started things?

5 STEPHANIE MARST{ALL: No, not at all. We're still waiting for - well, we

6 were waiting for you and for Paul and for Alan, and Jacques. Everyone else is here,

7 except Helene who was not going to be on the call.

8 ruDITH TERRA: Okay.

9 STEPHANIE MARSHALL: So, no, we've not started anything.

10 JUDITH TERRA: Okay. So who is "we" - who is -
l1 STEPHANIE MARSHALL: We have just - we have just - ah, the question was

12 asked who are the legal counsel present, and we have Mark Heatwall, who is in Chicago

13 at the Foundation office, as the regular Foundation counsel. And we have Susan Stone

14 and John Sabl, who are here with me in Aurora, and Steve Carlson who is in the

15 Foundation office, all representing Sidley Austin. I was just asking every other Board

16 member on the line are there any other legal counsel present.

l7 ARTHUR HARTMAN: Not here in France.

18 STEPHANIE MARSHALL: Anyone else? Ron?

19 RON GIDWITZ: No, I'm all by myself.

20 STEPHANIE MARSHALL: Judith?

2l MALE VOICE: Susan Stone and who?

7
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I MALE yOtCE: John Sabl. S-A-B-L. He is a partner - and is the lawyer who

2 drafted rhe (inaudible).

3 STEPHANIE MARSHALL: Has anyone joined the call? Jacques or Alan or

4 Paul?

5 DON RATNER: We're calling borh of them.

6 MALE VOICE: S-A-B-L. (Inaudible)

7 (Background conversation; inaudible)

I STEPHANIE MARSHALL: Hello? Has anyone else joined the call? Alan, paul,

9 Jacques? Hello, has anyone else joined the call?

10 MALE VOICE: That's a lot of beeps on the phone, but _

I i STEPHANIE MARSHALL: Yeah, there are. (Laughing) There are. Well, at

12 some point, we will make a decision to move forward, but I think, uh, I know Jacques is

13 overseas and so is Alan, so we'll wait just a few more moments. But we are going to

14 have to proceed relatively shortly.

15 THEODORE STEBBINS, JR: Stephanie, I assume you're chairing the meeting?

16 STEPHANIE MARSHALL: I am, Ted.

17 THEODORE STEBBINS, JR: And, uh, what does a quorum consist ofl

18 MALE VOICE: A majority.

le THEODORE STEBBINS, JR: Oh.

20 STEPHANIE MARSHALL: The majority of the meeting, but as you know, we

2l need six people to amend the bylaws, so that's critical.

22 MALE VOICE: And a quorum is six and you also need six to amend the bylaws.

8
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1 FEMALE VOICE: So right now, who's missing? Jacques, Helene -
2 MALE VOICE: Jacques, Helene and Paul- and Alan.

3 MALE VOICE: Have you tried to call them?

4 STEPHANIE MARStOrr, Don, is there any way we might call people to see if

5 - if they are available? Were you able to get the faxes to everyone, as far as you know?

6 DON RATNER: I talked to everybody. Everybody said they were going to be on

7 the call. If you've heard from Helene since, fìne. I talked to Jacques, and he said Helene

8 was going to be on the call.

9 STEPHANIE MARSHALL: Oh.

10 DON RATNER: I've talked to Andréani, I've talked to Paul, I've talked to Alan.

11 Everybody -

12 STEPHANIE MARSHALL: Oh, okay. Has anyone joined us now?

13 MALE VOICE: It sounds like Don did a good job reaching everyone.

14 STEPHANIE MARSHALL: Yes. I mean, we do have a quorum now, but I think

15 in fairness, we'll wait just a few more moments. Hello, has anyone joined us? Arthur,

16 are there challenges when you call in from Russia?

t7 ARTHUR HARTMAN: No.

18 STEPHAME MARSHALL: No, okay. I know thar's where Alan -
19 ARTHUR HARTMAN: Well, I'm calling from France,

20 STEPHANIE MARSHALL: I know you are, but Alan is in Russia, so I was just

2l curious.

22 ARTHUR HARTMAN: No, the same system applies there.

9
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I DON RATNER: Actually, Stephanie, we are trying to call him. He asked us to

2 call him.

3 STEPHANIE MARSHALL: oh.

4 DON RATNER: And we got a hold of his number, but there's nobody there. We

5 get a voice mail. So he may have gotten delayed or something. Or he may be on the

6 phone.

7 STEPHANIE MARSHALL: What time is it in Russia?

8 DON RATNER: Nine rhirry.

9 ARTHUR HARTMAN: A lot of traffic there. What hotel is he at?

10 DON RATNER: I have no idea. If I give you the number, will you recognize it?

I i ARTHUR HARTMAN: No.

12 RoN GIDWITZ: Arthur, you don't (inaudible) numbers?

i3 ARTHUR HARTMAN: No. (Laughing)

14 STEPHANIE MARSHALL: Has anyone just joined us?

15 DON RATNER: Stephanie, apparently when Karen tries to call these people on

16 the line, it beeps. That's what that beeping is all about.

17 STEPHANIE MARSHALL: Oh, I see. All right, thank you. I keep thinking

l8 somebody is joining the call. So, Don, you said you'd talked to Jacques Ahrweiler and

19 Helene will be on the call?

20 DON RATNER: I talked to Jacques last weekend, and he said that he was going

2l to get Helene on the call. But, you know, things _

22 STEPHANIE MARSHALL: Okay. Okay.

l0
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1 RON GIDWITZ: Could someone please share with me what happened - while

2 we're waiting - in court today? What's all that about?

3 STEVE CARLSON: I guess I can. This is Steve Carlson from Sidley Ausrin.

4 STEPHANIE MARSHALL: Steve, could you speak up a little bit, please?

5 STEVE CARLSON: I'm speaking pretty loud for this room.

6 STEPFIANIE MARSHALL: Oh, okay, I'm sorry.

7 STEVE CARLSON: (Inaudible) if I don't blow everybody out I'll keep speaking

8 up. There was a motion filed by Mrs. Terra and Dr. Tucker and Senator Simpson for a

g temporary restraining order to try to stop this meeting from going ahead. I -
10 ARTHUR HARTMAN: What court was this in, Steve?

11 STEVE CARLSON: It was in the state court, in front of Judge Kinaird, who

12 we've been in front of in the litigation (inaudible).

13 ARTHUR HARTMAN: Right.

14 RON GIDWITZ: V/ho were they representing? I mean, who - they filed it

15 themselves, or was it - because yesterday, apparently, they filed on behalf of the

16 Foundation. Were they doing that again today?

17 STEVE CARLSON: They had Joel Bellows from the firm of Bellows & Bellows,

18 and Laurel Bellows was there as well. Leonard Garment, who's he -
19 MALE VOICE: (Inaudible)

20 STEVE CARLSON: (lnaudible) Todd. Basically the same people from yesterday

2l in the Federal court, but today they were representing only the individual defendant

22 directors in this main lawsuit. And they sought a TRO to block this meeting from going

11
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I forward, and made much the same argument that they made in the Federal court

2 yesterday. And the Attorney General primarily responded to it. Judge Kinaird, I think, at

3 the end of the day, was interested in what irreparable effect whatever happens at this

4 meeting has. And I think at the end of the day she decided that since the draft resolutions

5 that the Board was going to be considering appeared to say that whatever you all vote to

6 do today does not become effective until the Consent Judgment and Order is entered by

7 the court herself, she didn't need to enjoin this meeting at all, that she could give Senator

8 Simpson's lawyers and Dr. Tucker's lawyers and Mrs. Terra's lawyers an opportunity to

9 make whatever presentation they wanted to, to make whatever arguments they wanted to,.

l0 about the propriety of the settlement when the Consent Judgment is presented to her at a

11 later date, which may very well be Monday afternoon at2.00.

12 RoN GIDV/ITZ: And who's defending the Foundation? Are you?

l3 STEVE CARLSON: I'm the Foundation's lawyer, yes.

14 RON GIDWITZ: And what kind of a defense did you put on today - aggressive?

15 STEVE CARLSON: I'm always aggressive.

16 RON GIDWITZ: That's what I've heard. I haven't seen you in action. I

17 understand you are always aggressive. were you aggessive today?

18 STEVE'CARLSON: (Inaudible) properly noticed and called a Board meeting and

19 that I'd argued that strenuously to the court on many occasions, and it was the

20 Foundation's position that a properly noticed Board meeting should go ahead and should

2l not be interfered with by disgruntled members of the Board or by the court or anybody

22 else.
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I ARTHUR HARTMAN: Thank you

2

J

RON GIDWITZ: Thank you.

STEPHANIE MARSHALL: Is there anyone else on the call? Jacques? Helene?

4 Judith, you are on the call. Paul and Alan?

JUDITH TERRA: Stephanie?

STEPHANIE MARSHALL: Yes, Judith is that you?

JUDITH TERRA: YeS

STEPHANIE MARSHALL: Yes. Yes, go ahead, Judith.

9 ruDITH TERRA: No, I was just responding. I had to step out. Emma came to

10 get me.

1l STEPHANIE MARSHALL: Oh, yeah, we're stillwaiting for Jacques, Helene,

12 Alan and Paul.

13 ruDITH TERRA: Right. There,ü/as a call on my other line

t4 MALE VOICE: Jacques, how are you? Tally?

15 MALE VOICE: You've got Tally, too? I'm sorry, I didn't hear an ans\ryer to that.

16 Tally is on the call as well? That's a question.

T7 STEPHAME MARSHALL: Uh, it's not appropriate for anybody to be on the call

18 other than the Directors and the legal counsel that we have so noted already

19 MALE VOICE: Is Don there?

MALE VOICE: No, he just left.

2t FEMALE VOICE: 'Why 
is Tally talking to Don?

MALE VOICE: Tally called Don. He left.

5
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I FEMALE VOICE: Don left rhe room.

2 MAI-E VOICEI I think that's extremely inappropriate.

3 FEMALE VOICE: So do I.

4 STEPHANIE MARSHALL: We will not proceed until this is a meeting of the

5 Directors and the legal counsel that we have already so noted. So, um, when everybody

6 gets back, I will ask Tally to leave the call.

7 MALE VOICE: He's not on this call.

8 STEPHANIE MARSHALL: Excuse me? I really can't hear very well.

9 FEMALE VOICE: He's, uh - he called Don on his cell phone, and Don has left ,

l0 the room to talk to him.

11 STEPHANIE MARSHALL: Okay. Thar's fine.

12 FEMALE VOICE: I don't think that's appropriate in either case.

l3 STEPHANIE MARSHALL: Has anyone else joined the call? Jacques, Helene,

14 Alan or Paul?

15 RoN GIDWITZ: How long do we expect to wait, out of curiosity?

16 STEPHANIE MARSHALL: Not - not very much longer, Ron. I think it's

17 important that we proceed, and uh -
l8 MALE VOICE: Don is - Don is _

19 STEPHANIE MARSHALL: - and move forward on this meeting as expeditiously

20 as we are able to do.

21 DON RATNER: I called everybody. We've been calling everybody. We can't

22 get a hold of anybody who is not on the call. -
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1 STEPFIAME MARSHALL: Okay, then I think, uh - I think we will begin. As

2 you all know, this is Stephanie, and I hereby call this meeting to order. Could we please

3 have a roll call of all present? Jacques Andréani. Helene Arweiler. Dean Buntrock.

4 DEAN BLINTROCK: Present.

s STEPHANIE MARSHALL: Maggie Daley.

6 MARGARET DALEY: Present.

7 STEPHANIE MARSHALL: Ron Gidwitz.

8 RON GIDWITZ: Present.

9 STEPHANIE MARSHALL: Arthur Hartman.

l0 ARTHUR HARTMAN: Present.

I I STEPHANIE MARSHALL: Stephanie Marshall. Present. Alan Simpson. Ted

12 Stebbins.

13 THEODORE STEBBINS, JR: Present.

t4 STEPHANIE MARSHALL: Judith Terra.

15 ruDITH TERRA: Present.

16 STEPHANIE MARSHALL: Paul Tucker. As we know, also present are Don

17 Ratner, Susan Stone, Steven Carlson, John Sabl, and Mark Heatwall..

18 MARK HEATWALL: Stephanie, Scott Sbla from my offîce, who was in court

19 this morning observing the proceedings, has joined us. That's Scott S-B-L,A.

20 STEPHANIE MARSHALL: Scott is from Winston, Mark?

2l MARK HEATWALL: Yes, ma'am.

15
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1 STEPHANIE MARSHALL: So he is regular Foundation counsel? All right. We

2 are here today to consider, as you know, a proposed settlement of outstanding litigation in

3 a number of matters closely related thereto. Dr. stebbins?

4 THEODORE STEBBINS, JR: Yes, I'd like to make a motion. I hereby move the

5 adoption of all the resolutions contained in the three pages of resolutions which the

6 Foundation distributed, including without limitation the approval of the Consent

7 Judgment and Order distributed by the Foundation with such resolutions, with James

8 Donnelly, Marshall Fields V, Kathleen Foster, Robert Hamada, and Frederick K¡abel

9 being the five new Class 2 Directors. And in addition, I have a couple of minor changes -

l0

11 MALE VOICE: Could you go through those five names one more time?

12 RoN GIDWITZ: Read the list again, if you wouldn't mind, please.

13 THEODORE STEBBINS, JR: The list is James Donneily.

14 RON GIDWITZ: Donnelly, okay.

15 THEODORE STEBBINS, JR: Marshall Fields V, Dr. Kathleen Foster, Dr. Robert

16 Hamada, and Mr. Frederick Krabel.

17 STEPHANIE MARSHALL: And, Ted, you said you had some minor changes.

18 THEODORE STEBBINS, JR: And I have some minor changes which various

19 people have suggested. Um, first in the draft resolution, paragraph 4, where it reads

20 "further resolved that Sidley, Austin, Brown & Wood, the attorneys for the Foundation,

2r are authorized and directed in the name and on behalf of the Foundation to file with the

22 Circuit Court of Cook County the Consent Judgment if and when it has been executed by

t6
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1 or on behalf of \,!s. Montrock and Gidwitz, and the Attorney General of the State of

2 Illinois, and" - and from there on, I would suggest that we take out "any other document

3 they believe necessary or advisable in connection with the settlement of the litigation."

4 So consider that part of my resolution - amending that phrase.

5 FEMALE VOICE: lVhat paragraph are you -
6 DON RATNER: We can't find it. Could you - this is on the first page of the

7 resolution, or is it page 10 of your -

8 THEODORE STEBBINS, JR: Paragraph 4 -
9 DoN RATNER: wait a minure. Let me ger my - page l0 of your fax.

10 PAUL TUCKER: Sorry, everyone, I've just finally made it through the Terrace

11 Vidley to be here.

t2 STEPHANIE MARSHALL: Oh, hi, Paul.

13 THEODORE STEBBINS, JR: That's all.

14 PAUL TUCKER: Hi, Steph. Hi, Ted.

15 STEPHANIE MARSHALL: Paul, Ted is - we have called the meeting to order

16 and Ted is - Ted has almost concluded his resolution, and Don is helping people frnd the

17 appropriate section.

18 DON RAÞIER: Page 10, first paragraph, Ted, I think it starts out "Further

19 resolved."

20 THEODORE STEBBINS, JR: Further resolved.

2l DON RATNER: Okay. Now what do you want to change?

l7
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1 THEODORE STEBBINS. JR: I wanted to take out the last phrase, "any other

2 document that they believe necessary or advisable in connection with the settlement of the

3 litigation."

4 STEPHANIE MARSHALL: And you said you had another minor change?

5 THEODORE STEBBINS, JR: And - that's my only change in the resolutions. In

6 the Consent Judgment and Order, under paragraph 2 -
7 DON RATNER: Wait a second. On what page is that?

8 THEODORE STEBBINS, JR: Ir's page -
9 DON RATNER: Five of the fax. Paragraph2, "The parties hereto" -

l0 THEODORE STEBBINS, JR: I'd like to say "The parties, including plaintifß and

1 l defendants" -

12 STEPHANIE MARSHALL: No, Ted, you can't do that. The Foundation can't

l3 speak for defendants.

14 MALE VOICE: Well the original documents, Stephanie, if you'll recall spoke to

l5 the plaintifß and the defendants. If you want to add people, that's fine, but you can,t

16 subtract.

17 STEPHANIE MARSHALL: Well, the Foundation - it is my understanding, and

18 maybe legal counsel can speak to this, that this wording is the only wording that can -
19 that can be in place because the Foundation cannot require the defendants to do anything

20 against their will.

2l THEODORE STEBBINS, JR: Let a court of law decide that. What I'm

22 concerned about with this language, if they understand, Stephanie, is, I don't want to be

18
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1 set up to be sued. -And this strikes me, the way that this has been drafted, that it - it

doesn't release the defendants and therefore is permissive in terms of having them sue2

J

4

me

5

STEPI{ANIE MARSHALL: I think -

THEODORE STEBBINS, JR: And I want protection.

MALE VOICE: Well, I'd like to -

STEPHANIE MARSHALL: I thinK, Ted, I thinK _

THEODORE STEBBINS, JR: Stephanie, why don't we ask legal counsel their

opinion, because I'm -

MALE VOICE: Can you speak to as why you want to include this?

THEODORE STEBBINS, JR: I want to be accommodative -
STEPHANIE MARSHALL: May I - let me take the privilege of the Chair one

moment. We are in the middle of a proposed resolution. I recommend that - or proposed

motion. I recommend that Ted make his motion. I will see if there is a second. If there is

not a second, the motion fails. There may be a second, and then we have discussion. In

my view, it is not appropriate to argue the language or the merits of a motion until the

motion is duly put on the table.

RONI GIDWITZ: Absolutely. I will-

STEPHANIE MARSHALL: So, let's - Ted, it may be useful -
THEODORE STEBBINS, JR: Okay, my motion includes the slight change to the

resoltuions. It includes in the Consent Order making it, "The parties, including plaintiffs

and defendants, hereto desire." And it includes, under Section 7 of the same Consent

19
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I Judgment, it includes modiffing the second phrase, and it should now read, -.with the

2 exception that until the 2002 annual meeting, or December 31 , Z¡12,whichever occurs

3 fìrst, then 50 percent of such Board positions shall be held by Illinois residents.,' The

4 purpose of this is to guarantee that it happens in case the annual meeting is delayed for

5 some reason. And those are my - that's my - that's my resolution.

6 STEPHANIE MARSHALL: All right, we have a resolution, and since it was

7 rather circuitous, I don't know if it is appropriate for me either to ask - I think it - maybe

8 you should state it again so people are very clear what the resolution is.

9 THEODORE STEBBINS, JR: My resolution - I move adoption of the resolurions

l0 contained in the three pages of resolutions which we've distributed, including, without

11 limitation, the approval of the Consent Judgment and Order, with James Donnelly,

12 Marshall Fields V, Kathleen Foster, Robert Hamada, and Frederick Krabel being the fìve

13 new Class 2 directors with the other three amendments that I mentioned.

14 STEPHANIE MARSHALL: Okay. We have a motion on the table. Is there a

15 second?

16 RON GIDWITZ: I'll second it.

17 STEPHANIE MARSHALL: So that's moved by Ted, second by Ron. The motion

l8 has been moved and seconded.

19 RON GIDWITZ: I'd like ro offer a _

20 STEPHANIE MARSHALL: Because it involves an amendment to the bylaws, its

2l passage requires the affirmative action of at least six Directors. Now it's appropriate to

22 call for any discussion. I think, Ron, if you would give me the privilege of the Chair, I

20
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I would like legalcounsel to address one of the changes that Ted referred to, because I -
2 although I want to be able to vote for this motion, I would not be able to do so with one of

3 the changes that he's - he's suggested, because it's my understanding that it is simply not

4 possible for the Foundation to make this judgment. So I would really like legal counsel,

5 so that we're all clear, on exactly where we are and - where we are at this point in time. I

6 personally don't have any problem with the other modifications that, Ted, you made. But

7 |would not be able to support the motion as it presently.

I THEODORE STEBBINS, JR: Let's try to let the lawyers lead us through this

9 problem here.

10 STEPHANIE MARSHALL: Yes.

11 MALE VOICE: (Inaudible; whispering)

12 STEPHANIE MARSHALL: Yes, I've asked legal counsel to do that.

13 MALE VOICE: Do you have any preference as to who addresses it? Do you want

14 Susan to address it, or John, or -

15 STEPHANIE MARSHALL: Susan can address it.

16 SUSAN STONE: I can address it. This is Susan Stone from Sidley, Austin,

17 Brown &'Wood. I understand, Stephanie, you would tike guidance with respect to

18 whether paragraph 2 of the.proposed Consent Judgment and Order could be amended to

19 change the description of the parties giving the relief to be a more general description,

20 which would include all of the parties, including the plaintiffs and the individual

2l defendant Directors. Is that correct?

22 STEPHANIE MARSHALL: Thar's correct.
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I SUSAN STONE: All right. It is my understanding that rhe individual Direcror

2 defendants are not prepared, voluntarily, to enter into this proposed settlement. They are

3 not agreeing to settle their litigation, and that therefore they are not voluntarily agreeing -
4 MALE VOICE: Susan, we don't - we don't know that until we've taken a vote

s right?

6 SUSAN STONE: My understanding - that is correct. You don't know that

7 categorically. It is my understanding from what was reported from the mediation session

8 that the individual Director defendants are not prepared to voluntarily release. And I

9 think the question being posed is whether or not the Foundation unilaterally can impose .

10 upon a non-consenting parry an obligation that they release their legal rights. And I do

1i not believe that the Foundation can do that, or even that if the Foundation purported to do

12 it, that it would have any legal effect. You could, indeed, as Ted points out, query the

l3 individual Director defendants as to whether or not they will voluntarily agïee to release,

14 and then all of this is perhaps an unnecessary academic legal debate. That might be

l5 appropriate at this time.

16 RON GIDWITZ: Let me ask you a question before we ask that one, and that is,

17 what is the effect of doing it and - I just heard you say, Susan, that it may not have any

l8 legal effect period; so what's the down side ofjust including them?

L9 SUSAN STONE: You know, I'm saying that even if you purport - was that

20 question from Mr. -
2l STEPHANIE MARSHALL: From Ron.

22
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1 SUSAN STONE: From Ron. Ron, even if you purport to have the Foundation

require the individual defendant Directors to release rights, that requirement may not be

binding. In other words, it might not be a valid release, because -

RON GIDWITZ: I understand, but there's no damage done.

SUSAN STONE: Well, I do not believe that the Foundation can do this. I do not

believe the Foundation can take away the legal rights of another parfy.

RON GIDWITZ: I understand that. But we have - what my concern is, Susan, is

that we have a document that was written and agreed to by six Directors wherein if it

doesn't materially affect the execution of the document, why are we making changes?

SUSAN STONE: No. The question is, what can the Foundation counsel put in

front of the Board as a document which the Board could pass that has a possibility of

standing up to judicial scrutiny, if the Board decides it wants to pass it. And I'm telling

you that whatever six individual members of the Board might have done in the last

mediation session, that was not an act of the Foundation. The Foundation is a

corporation. It can only act through a majority vote of the Board of Directors at a duly

called meeting. That has not happened until today. And so the question is, what can the

Board do at this point in time. The Board of the Foundation, which is one party to this

litigation, cannot uniiaterally take away the rights of other parties to the litigation.

RON GIDWITZ: I keep hearing that, and frankly my counsel has also reported to

me on numerous occasions that you have made the case that, unless we have a duly called

meeting, there's a difference of opinion. And the real issue here, it seems to me, is we'd

like to get - we'd like to get this litigation settled, and therefore we'd like to have a
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1 document thatwe can go to the court with next week, which everybody can agïee to. And

2 if in fact I feel exposed, I will not agree. It's senseless - then going through this whole

3 process is senseless.

4 STEPHANIE MARSFIALL: Well, with _

5 MALE VOICE: Can we let Mark Heatwall respond to that? He wanted to say

6 something. If you could let him talk.

7 MARK HEATWALL: Ron?

8 RON GIDWITZ: yes, Mark.

9 MARK HEATWALL: (lnaudible) brought your action solely against the Terra

l0 Foundation.

1l RON GIDWITZ: Say again.

12 MARK HEATWALL: (lnaudible) brought this action solely againsr the Terra

13 Foundation, you would be in a position today to settle this matter. But by naming three of

14 the individuals, you - I believe Susan's position is right, that the agreement on behalf of

15 the Board of the Foundation to settle this matter only will operate vis-à-vis the

16 Foundation, and not as against the individuals and their rights. And that puts you at peril

17 and Dean at peril in this sense. (Inaudible) settle on those same terms, then you could be

18 in a position where you will have settled your claims against the Foundation, and, under

l9 this agreement, against those individuals land waived those rights, and those individuals

20 may still have the ability to claim back against you. You can't force them to waive those

2r rights through this settlement agreement, I don't believe.
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I MALE.VOICE: That's fìne, Mark. Ron's point is, which I agree, then it doesn't

2 have to be taken out because the matter can be decided by the courts.

3 MARK HEATWALL: But if you vote in favor of it and Ron votes in favor of it

4 what I'm telling you is it would work to your detriment. And I'm not your lawyer -
5 MALE VOICE: No, I understand.

6 MARK HEATWALL: - but - but you've got a situation where the - everything I

7 know about this situation tells me - force Paul, Judith and Alan to settle a case that they

8 don't want to settle. And that means that this is a one-way - potentially a one-way

9 settlement by you and Ron against them, and their not waiving rights against you.

10 MALE VOICE: Fine.

11 STEPHANIE MARSHALL: I - I have to say, just to weigh in on this personally,

12 that I mean it's no secret that - that this motion and any changes in bylaws require the

i3 vote of at least Directors. And I cannot suppof the motion as it is currently stated with

14 this amendment to number two. I can certainly support and will support the other

15 changes, Ted, that you made, in both the resolution and the Consent Judgment Order.

16 They seem reasonable. But I cannot and will not support this motion which frankly

17 means you do not have six votes. So I came prepared, I read the motions, I read the

18 Consent Judgment - I mean, I read the resolution, I read the Consent Judgment, I am

l9 prepared to support this, but this is a last-minute, I lth-hour change, and I cannot be more

20 clear than I'm being right now. I cannot and will not support this change as it is currently

2l stated.

22 MALE VOICE: Which change is that, Stephanie?
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I STEPHANIE MARSHALL: You can continue the conversation if you wish, or,

2 Ted, you can amend your motion.

3 THEODORE STEBBINS, JR: Well, I knew this was of concern to Ron, that's the

4 reason I suggested it, to hope the lawyers could work it out. But if it's a - if it,s thought

5 to be a legal impossibility, then I would go back to the original text as it was distributed,

6 and leave out the amendment of section 2.

7 STEPHANIE MARSHALL: So you are accepting an amendment?

8 THEODORE STEBBINS, JR: yes.

9 STEPHANIE MARSHALL: Okay.

10 DEAN BTINTROCK: Stephanie?

1l STEPHANIE MARSHALL: yes, Dean.

12 DEAN BTINTROCK: Does Ron have to agree to that to make it legal -
l3 (inaudible)?

14 MALE VOICE: No, it,s Ted,s motion that -
15 STEPHANIE MARSHALL: Ted has a motion. He's accepted the amendment,

l6 which is keeping the first two changes he made and eliminating the change in the Consent

17 Order paragraph2.

18 MALE VOICE: He can - he can -
19 STEPHANIE MARSHALL: I guess the question is, is there any further

20 discussion, or we have a properly made and seconded motion, and then we could proceed

2l with the vote if we are ready to do so.

2? DEAN BLTNTROCK: Stephanie, waif a minute. I think it bears more discussion.
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I STEPFTANIE MARSHALL: That's frne.

2 MALE VOICE: Who's this speaking?

3 STEPHANIE MARSHALL: This is Dean.

4 MALE VOICE: Hi, Dean.

5 DEAN BLINTROCK: Hey. First of all, I'd like you to respond. You made your

6 position very, very clear, but when counsel for the Foundation and counsel on the lawsuit

7 have both said, as Susan has said, that you can't do it, what difference does it mean to

8 leave the language in there? I cannot see why you take such a strong position.

9 STEPHANIE MARSFIALL: I guess I take - -

10 DEAN BLTNTROGK: (Inaudible) out. can you respond to that?

1l STEPHANIE MARSHALL: Yeah. It is my understanding - well, based on what

12 legal counsel is saying, Dean, I would be voting for something which is - which is judged

13 not to be legal and/or appropriate. I will not vote -
14 MALE VOICE: But no one - no one has said -
15 STEPHANIE MARSFIALL: I will not vote to force anyone into a position thar -
16 that four attorneys are saying is inappropriate. The Foundation I don't think, or certainly

17 I do not want to approve a settlement that contemplates a release that - that doesn't exist.

18 MALE VOICE: Stephanie, they haven't. All they've said is that you legally can't

19 do that, so -

20 MALE VOICE: I appreciate rhe facr that -
21 MALE VOICE: If you can't do it, you can't do it. And I think changing -
22 unnecessary
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I STEVE-C-ARLSON: Can I make a comment? I've got one more legal comment to

2 make. This is Steve Carlson.

3 STEPHANIE MARSHALL: yes, Steve, go ahead.

4 STEVE CARLSON: I think anybody who is interested in the possibility of a

5 settlement accomplished and the Consent Judgment and Order being approved by the

6 Foundation and entered by the court needs to consider, at least for a moment, the question

7 of what happens when it's presented to the court if the Consent Judgment and Order

8 presented to the court contains the questionable provision. You are concerned about the

9 possibilities that there may be some members of the Board who will attack the Consent

l0 Judgment and Order as they have already tried to stop this meeting. I would, as counsel

11 to the Foundation, say that you probably ought to think strongly about doing something

12 that is as close as you can to being something that looks like it's appropriate and within

l3 the limits of what the corporation could truly do. I'm afraid you may be giving fuel to the

14 fire that somehow the corporation has acted inappropnately, if it passes resolutions or

15 consents to Consent Judgments and Orders that have clear legal defects in them.

16 SUSAN STONE: I would like to underscore that, and add that, although I was not

17 in court today, it is my understanding that the judge has, in essence, invited the individual

18 Director defendants' attorneys to raise any concerns they have when this Order is

19 presented to her. So you know that this order and the procedure that led up to the Order -
20 in fact you vote for the Order - will be under judicial scrutiny. And so I second what

2I Steve says, that I think youwant to err on the side of doing everything with scrupulous

22 attention to detail, and keep your process as clean as possible.
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I STEPHANIE MARSHALL: And I really - I think, frankly, that, Dean, to your

2 question, and Ron, that if you wanted a release from the defendants, then I think it was

3 essential at the time \rye were in mediation that there was - there was another line or

4 sentence or something that would have induced the individuals to settle. But that was not

5 part of the mediated agreement. And as I said, at this point, I feel it's a highly signifïcant

6 1l-hour change, and I'll stand with what I said before. I came to this meeting as I trust

7 we all did, in good faith. There were six people that signed off on an intention to ratifu.

8 There were some things we had to work out since the last mediated agreement, especially

9 the slate of offrcers. And I think \tre were prepared, and I hope still are prepared to reach.

10 agreement. But if we hold - if some hold fast to this, then that is not going to be possible.

l1 THEODORE STEBBINS, JR: I'm persuaded that I was in error, and that I think

12 the attorneys' comments are appropriate and we need an agreement that will stand up

13 under scrutiny.

L4 RON GIDWITZ: Stephanie, I will back off - excuse me, I've got a little food in

l5 my mouth. But I will back off my objection, but I will just state for the record that the

16 language that plaintiffs and defendants originally, that the Sidley & Austin attorneys had

17 been moving to change it, I believe -

l8 (End of Side 1) .:

l9 - distributed version.

20 STEPHANIE MARSHALL: Okay. Thank you, Ron.

2l PAUL TUCKER: ThiS is Paul. This is Paul. Am I coming though?

22 STEPHANIE MARSHALL: Yes you-are, Paul. Go ahead.
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1 PALIL TUCKER: I appreciate the fact that this will be dropped. But just for

2 clarification, could I, since Ted, you had been the one who had proposed it, can you just

3 speak a little bit more as to why, so it could be understood a little bit more clearly as to - i

4 mean, we've spent so much time on this - as to why this really had been of concern.

5 THEODORE STEBBINS, JR: paul, are you asking me?

6 PAUL TUCKER: Yeah.

7 THEODORE STEBBINS, JR: The - this is discussion section 2. Well, I think

8 we've discussed it at length. It was written, as you know, in mediation to cover plaintiffs

9 and defendants. And we're - we're hearing now that defendants can't be covered. And I.

10 was trying to make it broad enough to win everyone's acceptance, but I'm now

11 persuaded, having heard the legal arguments, that that's not a good course. So that's why

12 I'm going back to - to the original Sidley version.

13 PAUL TUCKER: Back to the original.

14 STEPHANIE MARSHALL: I am prepared to call for a vote on the question, but I

15 don't want to terminate discussion prematurely. So is there any further discussion on the

16 motion, which also has been seconded.

17 MARGARET DALEY: I'm not clear. I want to know exactly what we're talking

18 about now in te-rms of changes. I'm - I'm personally not clear.

19 STEPHANIE MARSHALL: All right, Maggie, if I can try to summarize where

20 we are. We had Ted's motion, which was to adopt the resolution that the Foundation had

21 prepared, which is that three-page document that we all received. And he further

22 modified his resolution motion to make a minor change on the resolution, which was page
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1 I, paragraph 4, the.last two sentences were eliminated. So in that paragraph, it ended "the

2 Attorney General of the State of lllinois." And then we had also a minor revision on the

3 Consent Agenda, paragraph or number 7, which added, after the 2002 annual meeting, "or

4 until l2-3 \-02," since the date was not clear. So it was Ted's motion to approve the

5 resolution, and then those two minor changes, one to the resolution and one to the

6 Consent Judgment.

7 MALE VOICE: Right.

8 STEPHANIE MARSHALL: So unless there is further discussion, I guess the

9 question is, are \rye -
10 DON RATNER: Just a second, Steph. I'm just going over with Mrs. Daley. This

I I is where (inaudible)

12 ARTHUR HARTMAN: This is Arthur. I'm prepared to vote.

13 DON RATNER: Stephanie, one second. I'm going over this with Mrs. Daley.

14 STEPHANIE MARSHALL: Don, and I want to - I left out one part, as Ted was

15 talking. It was "until 12-31-02 or whichever comes first."

16 DON RATNER: I'm just going over that all with Mrs. Daley. So just want to

17 (inaudible)

l8 STEPHANIE MARSHALL: Okay.

19 DEAN BLTNTROCK: So the only changes are to paragraph 2 andparagraphT,

20 right?
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1 STEPHANIE MARSHALL: Uh, the - on the resolution, Dean, there is a change

2 eliminating the last two sentences on the fourth paragraph, and on the Consent Judgment,

3 it's number 7 where we have inserted the date. There is no change to paragnph2.

4 DON RATNER: Stephanie, let me, if I can, I've got the document here. Let me

5 go through this with the pages so they can see what we're doing. Okay? Give me 30

ó seconds. Okay? Stephanie?

7 STEPHANIE MARSHALL: Sure. You have different page numbers than we do?

8 DON RATNER: Let me just show them, it,s easier.

9 STEPHANIE MARSHALL: Okay.

l0 DON RATNER: We're making - we're adding this December 3l date.

l1 FEMALE VOICE: And we're on page 6 of the fax.

12 DON RATNER: Paragraph 7. Page 7. And weore adding the fîve Board

13 members, okay. And then the only other thing we're doing is we're taking out this last

14 line. This is on the resolution on page 10, and any other document.

15 MALE VOICE: That's the motion on the table. That's the motion on the table.

16 DON RATNER: Well, but you need - the motion on the table is to affect this and

17 the settlement - mediation, so I had to go through the mediation pieces, too.

l8 MALE VOICE: Sure.

19 ruDITH TERRA: Stephanie? Stephanie?

20 STEPHANIE MARSHALL: yes, Maggie.

2l ruDITH TERRA: No. This is Judith.
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I STEPF{ANIE MARSHALL: Oh, Judith, I'm sorry. I can't hear you very well.

2 Hello?

3 MALE VOICE: Just get closer to the phone.

4 ruDITH TERRA: Can you hear me now? Pardon?

s STEPHANIE MARSHALL: Hello?

6 MALE VOICE: Closer to the phone.

7 JUDITH TERRA: I can't. I've got it right in my ear. Can you hear now?

8 STEPHANIE MARSHALL: Yes, we can. Not very well, but we can.

9 ruDITH TERRA: Okay. I just want to say that I am definitely going to object to -

10 any waiver of my legal action, and I think I would like to express a strong objection to the

11 fact that Alan Simpson, Helene Ahrweiler, and Jacques Andréani are not on this - at this

12 meeting. Not on this call.

13 STEPHANIE MARSHALL: Yeah, we will -
14 MALE VOICE: I couldn't hear a word of that, Stephanie.

15 STEPHANIE MARSHALL: She said that she would not agree to anything that

16 waived her rights, and that she is voicing strong objection to the fact that Jacques and

17 Helene and Alan were not on the call. And as Chair, I can just simply duly note that, but

18 they were given every opportunity to be on the call. Don talked with -
19 ARTHUR HARTMAN: I had no trouble getting in from France.

20 STEPHANIE MARSHALL: And they said that they would be. So it is absolutely

2I most unfortunate, but we réally could not wait. So, Judith, we will note that for the
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I record. This is being taped, so that will be recorded. Don, have you concluded your

2 review? 'We 
are -

3 DON RATNER: No, no, Dean is now talking to Mark and Scott. He's got a

4 question about the last line that's being eliminated on the resolution, which is ..and any

5 other documents," so forth and so on, paragïaph 4.

6 STEPHANIE MARSHALL: Correct.

7 DON RATNER: There is a question about that. Do you want to give it to

8 everybody?

9 MARK HEATWALL: Actually, I didn't draft this. John Sabl did. But, John,

l0 maybe you would tell us why you would include something like that language in your

1l resolutions. I said to Dean, I thought it was a catch-all in case there was anything else

12 that Sidley needed to do in order to effectuate the settlement.

13 JOHN SABL: And that was why it was there, Mark. You're absolutely right. My

14 understanding was that Ron had a concern as to whether it was too broad or seemed to

15 contemplate going very far afield. We didn't think there was anything else that we,d need

l6 to file and anything that was ministerial, we think would have been - would be

17 contemplated by - by the - by the general authorization at the end. So we think we'd be

18 better to have ä in, on the one hand, but we don't see a problem taking it out. I guess we

19 didn't have a strong view either way. We have a mild preference to leave the language in,

20 but since there was some feeling to the contrary, we didn't think it was particularly

21 important.
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1 MARKHEATWALL: So if there was anything else that was required, we would

2 have to come back to the Board and get approval to -

JOHN SABL: I don't think so. I think it would only be if it was something

substantive, and, Ron, maybe you want to speak to what your concern was, since I heard

this indirectly from Ted. This language was not intended to make - you know, to fìle,

you know substantive changes. And we thought it was helpful from a catch-all. But what

- what was your concern, Ron?

STEPHANIE MARSHALL: Ron, are you there?

RON GIDWITZ: I was knocked off somehow. I'm just coming back on.

JOHN SABL: Okay, Ron, the question was asked by - it's John Sabl. The

11 question was asked by Mark Heatwall why we were taking out the catch-all language in

12 the resolution, the one change that Ted made to the resolution that I understood he made

l3 at your request. And Mark said, "Isn't that sort of a catch-all if other things need to be

14 filed, and would it be better to leave it in?"

15 RON GIDWITZ: And that's just the point where I - I heard that, and then I was

1ó knocked offthe -

17 JOHN SABL: Okay, and I said that I think this - I thought this language was fine;

l8

J

4

5

6

7

8

9

10

t9

20

2t

as we drafted it; irwas appropriate and the catch-all was just meant to be if other things

needed to be - other things needed to be filed, that it might be better to specihcally

recognize that. I had understood, or I maybe theorized, that your concern was that

language somehow was toobroad.

RON GIDWITZ: That is correct.
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1 JOHN SABL: Okay. I guess - I think in terms of any'thing else, if it's ministerial.

2 and I think you'd agree if it's just ministerial filing something the second time or not

3 making a substantive change, you don't have a problem with that and that even as the

4 resolutions change, that really doesn,t affect any,thing.

5 RON GIDWITZ: I guess my - my concern quite frankly is the things that Sidley

6 has historically considered to be ministerial and insignificant, me and my counsel have

7 not had the same level of lack of concern. So I just - maybe it's the result of this

8 experience, but I am not particularly tolerant of things that I don't understand and don't

9 now about.

10 JOHN SABL: Okay, well, Ron, I guess our point was we were - we're happy with

I i the language either way, so -
12 RON GIDWITZ: Fine, well let's just strike it, and then I'll be happy.

13 JOHN SABL: Okay, good. Again, Mark, we don't believe that this would mean

14 that anything else that was, you know, so clearly contemplated would be prohibited from

l5 us doing it' It was just I think something that Ron's concern that there shouldn't be

16 substantive changes made.

17 MARK HEATWALL: I had no problem with taking it out. Dean raised the

18 question with me as to whether or not there was an impact from that, and I was just trying

19 to explain it.

20 JOHN SABL: I don't think there really is an impact. I think we don,t -
21 RoN GIDWITZ: I'in satisfied with my question, thank you.

22 JOHN SABL: Thank you.
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I STEPHANIE MARSHALL: Don, have you - have you been able to clariff for

2 Maggie and Dean exactly where the changes are? And then if so, everyone fully

understanding what we - what they will be voting on, then I would then call for a vote on

the question.

ruDITH TERRA: Stephanie?

STEPHANIE MARSHALL: Judith?

JUDITH TERRA: Yes. I would like to say a few words before the vote is taken

STEPHANIE MARSHALL: Yes, please

ruDITH TERRA: Can you hear me okay?

STEPHANIE MARSHALL: Yes, we can

11 JUDITH TERRA: I'm on a different phone. I don't know what's -
12 DON RATNER: Let me just respond to Stephanie's question. I think Ms. Daley

13 and Mr. Buntrock can respond to that better than I. I think I described it. And they're

14 nodding that they understand all the -

i5 STEPHANIE MARSHALL: Okay, fine. Thank you. Judith, go ahead.

ruDITH TERRA: V/ell, I just want to say before we take a vote on this motion

10

16

17 that the outset, with all due respect to each of my fellow Board members, I think that the

l8 mediation result that we are being asked to endorse, and for which we really had high

19 hopes in the beginning, has turned out to be something very different than what we

20 anticipated. For me, it's a process which is distorted the consensual nature of what

21 mediation really should be ãll about, as reflected in this document. And I think, as Paul

22 Tucker, our Chairman, has already observed,lhe mediation proposal before us cannot be

37

16di-001240



1 approved consisterrt with our responsibilities as Terra Foundation trustees. And I think

2 that this vote that we're about to take is a very momentous decision, because basically

3 today \¡/e're going to determine whether we will allow the Terra Foundation to really be

4 destroyed for all time in a process which I believe is oppressive and unlawful. And I

5 think you've seen this reflected in my - in some of my memos to you. Certainly, it will

6 destroy Dan Terra's dream of allowing this private Terra Foundation to really chart its

7 own course, free from any kind of state intervention, which is what he always intended.

8 And I think, finally, we're going to be destroying his goal of allowing people across this

9 entire country and the world to view this magnificent collection of art, or at least he

10 thought it was magnificent, and I would agree. And I think that the last thing we must

I I really think about is that we will be sending a chilling signal to the entire foundation

12 world as a result of this mediation proposal, that as a Board, we have invited the State of

13 Illinois to really come in and run our Foundation, because this is basically the end result

14 of this proposal, telling us that only Illinois residents can serve, and really depriving the

15 Foundation of access to the most - some of the most outstanding voices, certainly, in the

16 national and international art community, which is what Dan wanted so badly to have as a

17 part of the Foundation. And so I'm asking each of you to use your best judgment and

18 wisdom in upholding the principles of self-government that have really been the basic

19 part of this Foundation since its inception in 1978. I hope, Stephanie, and all of you, that

20 you will examine your conscience, your fiduciary duties, and please do not permit the

2I Terra Foundation to be destroyed. So obviously I hope that each of you will join me in

22 voting against this proposal. And I did say eailier, when you couldn't hear me well, that I
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I think it's - I object strongly to the fact that Helene and Jacques Andréani and Alan

2 Simpson were not on this call. Thank you.

ARTHTIR HARTMAN: This is Arthur Hartman. We'll be taking a vote which

will indicate what all of our views are. I couldn't disagree more with what Judith has

said. I think the good of this Foundation has been found in this mediation, and it will

carry on the kinds of things that Dan Terra was interested in. And that is my own

personal position. Thank you

8 STEPHANIE MARSHALL: I would just like to make a personal comment, too.

9 And I also regret that Jacques and Alan and Helene are not on the call, because I think it -

l0 would have been important for everyone to have had the opportunity to hear the

11 conversation and to make a statement, if in fact they wished to do so. I sent a letter to

12 David Hilliard dated June 17, where I was responding to the mediated settlement. And in

13 that letter, I raised several concerns which were pretty consistent with concerns I had

14 raised in the past. And then I did say in the letter, having said this, and verbalizing these

15 concerns, that I could live with the substance of the settlement albeit with a heavy heart,

16 and that I was prepared to ratify it at an authorized Board meeting. I also said in that

17 letter that I believe in my heart that it does preserve the most fundamental dimensions of

18 the Foundation's independence in determining the course of its own destiny, which I

19 believe to be stated in the mediated agreement, although I do believe that unprecedented

20 restrictions have been imposed on the Foundation as well. But I believe that a settlement,

21 and not continued litigation, is in fact in the best interests of the Foundation. And I would

22 hope that the 16 Board members for this year;and the 15 Board members in the future
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I would see theastounding opportunities that this Foundation has to make a mark, not only

2 in this country but around the world. And I would hope that we would in fact commit to

3 - to ensuring that the vision of Dan Terra remains not only alive, but burns very brightly.

4 Are there any other - any other points of discussion?

5 MARK HEATV/ALL: Stephanie?

6 STEPHANIE MARSHALL: Yes.

7 MARK HEATWALL: Mark Heatwall. Just one last item before you vote, and i

think this is important, and Judith touched on it and, Stephanie, you touched on it in your

9 comments as well. In light of the allegations that have been brought forward in the .

10 Federal court yesterday, to a certain extent - I was not there, but I understand that sort of

11 the same substantive comments were made in the Cook County courts this morning, about

l2 the coercion that some members of this Board may feel, or may not feel, from the actions

13 of the Attorney General. I think it's important for each one of you to,I think, indicate

14 before you take this vote that you are voting freely, and you are voting with your fiduciary

15 obligations to this Board and this institution, and without that pressure. And if anyone

16 feels they can't do that, I don't think you should vote. But if you are voting freely, and if
17 you do not feel that compulsion, then I think you are free to vote. And I think the Board

18 ought to be on record and everybody ought to be clear that this vote is being taken

19 without that pressure and without - without that impediment.

20 STEPHANIE MARSHALL: S/ell, Mark, are you - are you asking then for a

2l statement, or a comment, bêcause I certainly can comment on what you just said.

22 MARK HEATWALL: Ijust -- the comment was directed really to you and Ted.
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I STEPHANIE MARSHALL: Okay.

2 MARK HEATWALL: But in a general way to everyone, because you do have

3 fiduciary obligations to this institution, which transcend your obligations to other - other

4 things. And each one of you should examine that. I think Judith brought that to the fore.

5 Stephanie, you echoed it. But since the - the allegations have been made, I think it's

6 important to be on the record. And if anyone feels that they can't vote that way, I think

7 they should abstain. So, having said that, if you vote, I assume that means you are not

8 doing so - so freely.

9 STEPHANIE MARSHALL: Well, I - let me just make a personal comment, just .

10 in response to what you just said, Mark. I - I have felt in the past that despite the desire

11 of some Board members over the last year or so to try to peg me into an alleged camp or

12 an alleged side, one side or the other, I have always walked my own path, and I have

13 always spoken with my own voice, to represent the integrity of my own convictions. I

14 have done it throughout this arduous process, and I do so no\ry, with full knowledge of my

15 fiduciary responsibilities. It is true that the Attorney General's office has asked the

16 Illinois Mathematics and Science Academy to respond to a fact-finding investigation.

17 This has not played apart in my decision-making with respect to my fiduciary

18 responsibilities as:a Board member of this Foundation. I believe no\ry, as I have said

l9 before, that this motion and settlement to be in the best long-term and sustainable interest

20 of this remarkable Foundation. Ted, I don't know if you want to make a comment as

2l well.

4l
16di-001244



I THEODORE STEBBINS, JR: I'd like to just - I'd like to say that I came to the

2 Board, like Stephanie and everyone else, as a volunteer. I came to the Board - I knew

3 Dan Terra. I came to the Board at the request of Jim Collins and Judith Tema. I have

4 served as Chair of the Collections Committee, and I think I've served effectively and

5 have brought some wonderful new paintings - helped bring some wonderful new

6 paintings to the Foundation collection. I've done this without any iota of a conflict of

7 interest. I value my reputation, both as a scholar and as someone of complete integrity,

8 very, very highly. And I think I'm well known for both those things. I've - last - when

9 - I've always felt free to - to form my own judgments. Last either August or early

l0 September, when Paul Tucker told me fîrst about his enthusiasm for the building in

1l Washington and wanting to move there, I disagreed. I'd long argued to explore a variety

12 of stand-alone options in Chicago. I was willing to consider, as part of the strategic

13 planning, going elsewhere, but I've always been a defender of Chicago. Like Arthur, I've

14 - at the Board member in Givencey in September 25,I guess it was, 2000, when we

15 leamed of the suit, I argued for a total Board replacement. At the same time, I abhor the

l6 personalized suit brought by the plaintiffs. Unnecessary. I feel very, very sympathetic for

17 Judith Terra- I lament the behavior of Senator Simpson. I'm very saddened by the

18 behavior of Paul Tucker. I abhor the threatening tactics of the Attorney General. But I

19 am voting my own conscience, and for what I believe is the best interests of the

20 Foundation for its future as an independent viable force in Chicago and in France for the

2l promulgation of American Art.
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i STEPHANIE MARSHALL: Is there anyone else who has a statement to make?

2 Otherwise, I will - I think it's appropriate that we now call the question.

3 PAUL TUCKER: I'd like to make a statement, Stephanie.

4 STEPHANIE MARSHALL: Paul, is that you?

5 PAUL TUCKER: It's me.

6 STEPHANIE MARSHALL: Okay.

7 PAUL TUCKER: It's painful to hear the comments that have been made in many

8 quarters, although I admire the honesty about it all. I think it's very difficult to be able to

9 predict the future in any form or fashion. None of us could have - thought we'd be at this

10 particularjuncture when we all joined the Board. Maybe some did, I don't know, but I

1l certainly didn't, and I don't think Ted did, or Stephanie did. And I applaud their effort to

12 try to be able to find the right way to act in these difficult causes. But what I find most

13 disturbing is the ways in which this Foundation, as a not-for-profit entity, is in fact going

14 to become part of the state's purview. The invasion of its independence, its privacy, by a

15 public domain, i.e, the hand of the Attorney General, I find repugnant. I find it

16 detrimental and offensive. I find it also counter to the very foundations on which

17 foundations - and America as a whole - is supposed to be founded, which is why I

18 protested this rnediation, and will continue to do so. I also find it disturbing that the

19 resolution calls for the continued presence of the Illinois factions, not that there are not

20 wonderful people in Illinois, certainly more than enough to handle all of this. But I think

2l that that should have been óur choice, not somebody else's choice, and that compromise

22 of our independence is something which I think, again, goes right to the heart of the
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I matter. I think-that everybody's consciences have been articulated with grace and

2 conviction, and I think that is appropriate. But I also believe, in the end, that there are

3 serious principles, particularly that of the ways in which a foundation is supposed to

4 operate, which are deeply compromised by this mediation and its process. I think that it

5 is, in the end, a sad day for the Foundation, and that ultimately a sad day in the larger case

6 for the ways in which a state interferes with private property.

7 STEPHANIE MARSHALL: Uh _

8 MALE VOICE: I really would like to make one further short comment, and that is

9 that foundations are established under certain laws, and have to meet certain

10 requirements. Their responsibilities are to the people of the jurisdiction that has permitted

l l them to set up these tax-free organizations. Therefore, I do not see that an oversight by

12 such authorities is out of order. Thank you.

13 STEPHANIE MARSHALL: I think it's time for us to call the question, so we will

14 now proceed to a roll call on the motion. And I guess the question is - okay. Jacques, not

15 here. Helene, not here. Dean.

16 DEAN BLTNTROCK: I vote yes.

17 STEPHANIE MARSHALL: Maggie.

18 MARGARET DALEY: yes.

19 STEPHANIE MARSHALL: Ron.

20 RON GIDWITZ: yes.

21 STEPHANIE MARSHALL: Arrhur.

22 ARTHUR HARTMAN: yes.
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1 STEPFIANIE MARSHALL: Stephanie, yes. Alan. Ted

2 THEODORE STEBBINS, JR: Yes.

STEPHANIE MARSHALL: Judith

JUDITH TERRA: No

STEPHANIE MARSHALL: PauI.

PAUL TUCKER: No.

STEPHANIE MARSHALL: PauI?

PAUL TUCKER: No, Steph.

STEPHANIE MARSFIALL: Oh, I'm sorry. I didn't hear you, Paul

PAUL TUCKER: Okay.

STEPHANIE MARSHALL: The motion has been passed by six Board members.

We now need a motion for adjourn.

THEODORE STEBBINS, JR: I move to adjourn.

STEPHANIE MARSFIALL: oh, I'm sorry. Is there - the Agenda did say any

new business. Is there any new business which needs to come before this Board at this

time? Hearing none, we need a motion to adjourn.

THEODORE STEBBINS, JR: So moved.

STEPHANIE MARSHALL: Is that Ted?

ARTHUR HARTMAN: Second.

STEPHANIE MARSHALL: Second, I'm sorry, Dean.

DEAN BTINTROCK: No, that was Arthur.

STEPHANIE MARSHALL: Arthur. -
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2

ARTHUR I{ARTMAN: Yes

STEPHANIE MARSHALL: Do we need a roll call. A roll call for the motion

DEAN BLTNTROGK: I move to - we adjourn - I vore to adjourn

STEPHANIE MARSHALL: Okay, yes. Maggie.

MARGARET DALEY: Yes.

STEPHANIE MARSHALL: Ron.

RON GIDWITZ: Yes.

STEPHANIE MARSHALL: Arthur.

ARTHUR HARTMAN: Yes.

STEPHANIE MARSHALL: Srephanie, yes. Ted.

THEODORE STEBBINS, JR: yes.

STEPHANIE MARSHALL: Judith.

ruDITH TERRA: Yes.

STEPHANIE MARSHALL: PauI.

PAUL TUCKER: Yes.

STEPHANIE MARSHALL: This meeting is adjourned. Thank you all, and bonne

MALE VOICE: Thank you.

3 Dean.

10

11

12

l3

t4

15

t6
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19
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2I (End of tape)
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DEAN L. BLTNTROCK, a Director of
the Terra Foundation for the Arts, and
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MOTTON FOR ENTRY OF CONSENT JUDGMENT AND ORDER

COMES NOW the Terra Foundation for the Arts by and through its attorneys,

Sidley Austin Brown & Wood,'and hereby moves this Coun for entry of the Consent Judgment

And Order, a copy of which is attached hereto as Exhibit B, and in support of said Motion states

as foliows:

l. On June 29,2001, the Board of Directors of the Tena Foundation for the

Arts met and by a vote of 6 to 2 passed the Resolutions attached hereto as Exhibit A. Among

other things, said Resolutions authorized the Foundation to enter into the Consent Judgment And

Order, a copy of which is attached hereto as Exhibit B, and to file it with the Court.

2. Pursuant to the action of the Board of Directors of the Terra Foundation

for the A¡ts on June 29, 2001, the Foundation hereby asks this Court to enterthe Consent

Judgment And Order, a copy of which is attached hereto as Exhibit B.

TERRA FOTINDATION FOR THE ARTS

CûLBy:
One of Attorneys

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Piaza
Ten South Dearborn
Chicago, IL 60603
(3 l2) 8s3-7000
Firm ID No. 38315
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[Resoiutions Relating to Special Meeting of Board of Directors
of the Terra Foundation of the A¡ts to be Held on June 29,20011

WHEREAS, the Foundation is a defendant in litigation (the "Litigation") entitled
Dean L. Buntrock. a Director of the Tena Foundation for the Arts. and Ronald Gidwitz. a

Director of the Terra Foundation for the Arts vs. Judith Terra. a Director of the Terra Foundation
for the A¡ts. Paul Haves Tucker. a Director of the Tena Foundation for the Arts. Alan K.
Simpson- a Director of the Tena Foundation for the Arts. Naftali Michaeli and the Terra
Foundation for the Arts and the People of the State of Illinois ex rel. James E. Ryan. Attornev
General of Illinois vs. Judith Terra. a Director of the Tena Foundation for the Arts. Paul Hayes
Tucker. a Director of the Terra Foundation for the Arts. Alan K. Simpson a Director of the Tena
Foundation for the Arts and the Tena Foundation for the A¡ts. an lllinois Noçfor-Profrt
Corporation in the Circuit Court of Cook County, Illinois, County Department, Chancery
Division (l.lo. 00 CH 18359); and

WHEREAS, there has been presented a proposed settlement to the Litigation and
this Board of Directors believes that it is in the best interests of the Foundation to accept the
proposed settlement and take certain other action related thereto;

NOW, THEREFORE, BE IT RESOL\iED TI'LAT the form of Consent Judgment
and Order (the "Consent Judgment") presented to this meeting hereby (a copy of which shall be

attached to the minutes of this meeting as Exhibit A) is approved, ratified and confirmed and that

the officers of the Foundation are, and each of them hereby is, authorized to execute and deliver,
in the name and on behalf of the Foundatior¡ the Consent Judgment (if and when it has been

executed by or on behalf ofMessrs. Buntrock and Gdwitz and the Attorney General of the State

of lllinois) substantially in the form presented to this meeting but with such changes therein as

the officer executing the same shall approve (such approval to be conclusively evidenced by his

or her execution thereof); and

zuRTHER RESOLVED, that Sidley Austin Brown & Wood, the anorneys for the

Foundation, are a¡¡thorized in the name and on behalf of the Foundation, to file with the Circuit
Court of Cook County the Consent Judgment (if and when it has been executed by or on behaif

of Messrs. Buntrock and Gidwitz and the Attorney General of the State of Illinois); and

ruRfiIER RESOL\ÆD, that Section 2 of Article Itr of the Bylaws of the

Foundation shall be amended and restated in its entirety, effective as of the date the Consent

Judgment shall be entered by the Circuit Court of Cook Counry, Illinois (the "Effective Date"),

to read as follows:

Section 2. Number. Tenure. añd Oualifiiiations.

(a) Number. The number of directors elected by the Board of Directors shall

EXHTBIT A
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be si>ce-enuntil the 2002 A¡rnual Meeting of the Board of Directors (the "2002 Annuai
Meeting") and initially be hfteen thereafter.

(b) Board Classification. The Board of Directors shail be divided into tv/o
classes until the 2002 Annual Meeting, consisting of (I) eleven Class I Directors, who
shall be elected for a term to expire atthe 2002 fur¡rual Meeting and (II) five Class [I
Directors who shall initially be elected for a term to expire at the 2005 Annual Meeting of
Directors. At the 2002 A¡rnual Meeting the Board of Directors shall be divided into four
classes, consisting of (i) three Class I Directors, who shall initially be elected for a term
to expire at the 2003 A¡nual Meeting of Directors, (ii) five Class II Directors (i.e., the
Class tr Directors elected as contemplated in clause (II) of the preceding sentence) whose
term shall expire at the 2005 furnual Meeting of Directors, (iii) th¡ee Class tII Directors,
who shall initially be elected for a term to expire at the 2004 Annual Meeting of
Directors, and (iv) four Class [V Directors, who shall initially be elected for a tenn to
expire at the 2006 Annual Meeting of Directors. Thereafter each class of directors shall
be elected for four-year terms.

(c) Tenure. No person shall serve as a member of the Board of Directors for a
total of more than eight years following the date in June or July 2001 on which this
Section 2(c) shall have fi¡st become effective (the "Effective Date"), and none of the
persons elected as Class I Direclors prior to the 20Q2 Annual Meeting a¡¡ contemplated by _
clause (bXI) of this Section 2 shall serve past the 2002 A¡rnual Meaing or be eligible to
stand for election to the Boa¡d of Di¡ectors at any time thereafrer. Each elected director
shall hold office until such düector's sr¡ccessor is elected and qualified or until such
di¡ector's earlier resignation or removal.

(d) Residency. Prior to the2002 furnual Meeting at least one-half of the
elected directors shall be residents of the State of lllinois. Thereafrer until at least 25
years after the Effective Date have elapsed, at least a majority of the elected di¡ectors
shall be residents of the State of lllinois.

FURTIIER RESOLVED, that Section 8 of Article III of the Bylaws of the
Foundation shall be amended and restated in its entirery, effective as of the Effective Date, to
read as follows:

Section 8. Vacancies. fury vacancy occurring in the Boa¡d of Di¡ectors, or any
directorship to be ñlled by reason of an increase in the number of di¡ectors, shall be filled
by the Board of Directors. A director elected to fill a vacancy shall be elected for the
unexpirqd term of zuch director's predecessor in ofüce, and a director elected by reason
of a¡r inciease in the number of directors shall be elected for a term expiring on the date
of the next annual meeting of the Board of Di¡ectors at which the class of di¡ectors to
which such new di¡ector has been designated pursuant to Section 2 of this Article Itr shall
be standing for election.

ruRTFIER RESOL\ÆD, that effectivoas of the Effective Date, the following
persons shall be elected as tl_re respective class of director indicated below to serve until their
respective successors are elected and qualified or until their earlier resignation or removal:

)
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Class I Directors
(Term to Expire at

2002 A¡nual Meeting)

Helene Ahrweiler
Jacques A¡dréani
Dean L. Buntrock
Margaret Daley
Ronald Gidwitz
A¡thur Hartman
Stephanie Marshall
Aian Simpson
Theodore Stebbins, Jr
Judith Terra
Paul Tucker

Ciass II Directors
(Term to Expire at

2005 Annual Meeting)

James R. Donnelley
Marshall Field V
Dr. Kathleen A. Foster
Prof Robert S. Hamada
Frederick A. Krehbiel

FIJRTIIER RESOLVED, that not later than August l, 2001, this Board of
Directors shall meet to (i) elect a new Chairman (who shall be chosen Êom among the Class tr
Directors elected pursuant to the preceding resolution), (ii) elea new officers and committee
heads, (iii) elea a ne\'/ Executive Comminee composed of the newly elected officers that also are
directors, and (iv) elect a new Stategic Planning Comminee whose members shall include M¡.
Ronald Gdwit¿ Dr. Theodore Stebbins, Jr. and one or more Class II Directors; and

FIIRTI{ER RESOL\ÆD, that the new Strategic Planning Committee, once
elected, shall be authorized and directed to seek to negotiate a partnership with another Chicago
metropolitan area institution with the goal of ceasing to operate a stand-alone museum in
Chicago, it being understood that the terms of any such partnership shall be subject to the
approval of the Board of Directors, and

FLIRTHER RESOLVED, that the ofticers of the Corporation are authorized, in
the name and on behalf of the Foundation, to execute such additional agreements, certificates or
other documents, and to take such further actions (including, without limitatior¡ the payment of
expenses or other expendinres of money) as may be necessary or advisable to carry out the
preceding resolutions.

3
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CIRCLIIT COURT OF COOK COUNTY, ILLINOIS
COLINTY DEPARTMENT, CFTANCERY DiVISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the A¡ts, and

RONALD GIDWITZ, a Director of the
Terra Foundation for the A¡ts,

Plaintiffs,

vs

JLIDITH TERRA a Director of the
Tena Foundation for the A¡ts, PAUL
HA\aES TUCKER, a Director of the
Terra Foundation for the A¡ts, ALAì.I K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MCHAELI and the TERRA
FOLTNDATION FOR TFIE ARTS, an
Illinois Not-For-Profrt Corporation,

Defendants.

THE PEOPLE OF THE STATE OF
-- ILLINOIS ex rel JAI,ÍES E. RYAN,

Attorney General of Illinois,

P Iai nt iff-I nt erven o r,

vs.

JUDITH TERRA a Director of the
Terra Foundation for the Arts, PAUL
HA\GS TUCKER, a Director of the
Tena Foundation for the Arts, ALAN K.
SIMPSON, a Dirpçtor of the Terra
Foundation for the Arts, and the TERRA
FOLINDATION FOR TT:[E ARTS,
an lllinois Not-for-Profit Corporation,

)

)
)

)

)

)

)

)
)

)

)

)

)
)

)

)
)
)

)

)
)

No. 00 CH 13859

Judge D. K. Kinnaird
)

)

)

)

)
)

)
)

)

)

)

)
)

)

)
)

)

)

)
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the first instance,
Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, ex rel James E. Ryan, Attorney General of lllinois, the Terra Foundation forthe Arts
having moved to dismiss Counts I and II of the Buntrock and Gidwitz Complaint, Paul Tucker
having answered the Buntrock and Gidwitz Complaint and having denied its allegations, no other
answer having been hled to either complaint and the parties having reached an agreement to
seftle this dispute pursuant to Mediation ordered by this Court, it is hereby ORDERED as

follows:

1. This Court has personaljurisdiction over the parties and the subject matter of
these actions.

2. The parties hereto desire to resolve these disputes amicably and without the
necessity of further proceedings in these actions To that end, the Plaintiff Directors and the
People of the State of lllinois hereby release and discharge the Tena Foundation for the A¡ts
("the Foundation"), its officers, directors, agents and employees, and the Foundation hereby
releases and discharges the PlaintiffDirectors and the People of the State of Illinois from any and

all claims and obligations of any kind or nature raised in or related to the matters raised in this
lawsuit, whether in pleadings, motions or argument, other than those obligations set forth herein.

3. For at least fifty years from the entry of this Order, the Foundation shall remain an

Illinois corporation, maintain its principal office in, and have its corporate headquarters in
Illinois. For at least fifty years from the entry of this Order, the Foundation shall also maintain
its books and records in lllinois, which shall be available to the Attorney General of Illinois for

_ inspection during normal business hours upon reasonable advance notice to the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S. and

abroad) and the laws of the State of Illinois and act consistently with these undertakings. The
Foundation remains free to determine how best to achieve its goals, including (without
limitation) where and to whom to make grants.

5. For at least fifty years from the entry of this Order, the Foundation shall maintain
and exhibit the Terra Collection of American A¡t ("the Collection"), either by itself or through
partnerships or arrangements with other institutions, in the Chicago metropolitan area. If at any

time thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinoiseorporation or to cease maintaining its principal ofÏice, corporate headquarters

and books and records in Illinois, it shall frrst give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or after the end of
such fifty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney
General's ability to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to qanage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

piogt.*r and for scñolaily uie, to make loans and to acquire works for, and de-accession works

from, the Collection Nothing herein shall be deemed to interfere in any way with the

-2-
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Foundation's abiliìy'and freedom to continue to conduct its activities, operations and programs in
Giverny, France, which ability and freedom the Illinois Attorney General specifically
acknowledges and agrees to.

6. The Foúndation shall amend its Bv-Laws to

expand the Board by August i, 2001, to include fifteen members (except
that for the frrst year the Board may include up to si:feen members);

institute initial staggered terms of one, two, tkee and four years for all
Directors with subsequent tenns of four years each, and each of the fifteen
Board members shall be elected to a term of one, two, th¡ee or four years
as the Board determines appropriate for each Director elected, subject to
the requirement that each of the f¡ve new Directors serve an initial term of
four years; and

establish term limits for all Directors, with no member serving more than
eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenty-five years from
entry of this Order, a majority of the Board positions be at all times held by residents of Illinois,
with the exception that until the 2002 Annual Meeting or December 31, ?002, whichever occurs
first, fifty per cent of such Board positions shall be held by lllinois residents.

8. All current members of the Board of Directors will serve only until the 2002
Annual Meeting and not stand for re-election.

9. The Foundation will add to its Board the following five Directors, each of whom
shall be elected to serve an initial term of four years and be eligible for election to one additional
four-year term.

10

Directors.

a. James R. Donnelley

b, Marshall Field V

c. Dr. Kathleen A. Foster

d. Prof Robert S, Hamada

e.-'' Frederick A. K¡ehbiel

The new Chairman of the Board shall be chosen from among the five new

4,.

b

te

I l. As soon as practicable after the new Directors have taken ofÏice, new ofÏicers and

committee heads shall be elected, The new Executive Óommittee shall be composed of the

newly elected offrcers and committee heads. The new Strategic Planning Committee shall

inciude Messrs, Gidwitz and Stebbins and one or more of the new Directors and shall try to

-3-
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negotiate a partnerbhip with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incurred by the Foundation's Directors in connection
with this lawsuit, as determined by the Court, shall be paid by the Foundation.

13. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom

specifically denies any wrongdoing or liability. The Court retains jurisdiction over the actions

and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order
and for such further orders and directions as may be necessary or appropriate for the construction

and effectuation of this Consent Judgment And Order

14. The Plaintiff Directors, the Attorney General, and the Foundation agree to the

mutually-acceptable press release attached as Exhibit A. No other public statement shall be

made by the Plaintiff Directors, the Attorney General or the Foundation or any of their attorneys,

agents or employees on their behalf regarding the Litigatior\ the mediation or the settlement.

ENTERED:

DATE
Judge Dorothy Kirie Kinnaird

À
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Plaintiff-Directors of the Terra Foundation

Dean L untro

D

---

wrtz

Date
,7

03

Attorney General of Iliinois

By

Print Name

Date

The Tena Foundation for the Arts, an

Illinoi s Not-for-Profìt Corporation,
pursuant to resolution passed by its
Board on

By;

Its

Print Name:

Date

(Title)
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PlaintifÊDirectors of the Tena Foundation

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date

Attorney General of Illinois

By:

Print Name

The Terra Foundation for the Arts, an
Illino i s N ot-for-Profrt Corporation.
pursuant to resolution passed by its
Board on

By

Its

Print Name

Date:

Date //rn Érþ,r
o/

(Title)
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Ptaintiff-Directors of the Terra Foundation

Dean L Buntrock

Date

Ronald L. Gidwitz

Date

Attorney General of lllinois

By

Print Name:

Date

The Terra Foundation for the \ns. an

Illi noi s Not- [or-Profi t Corporatron.
pursuant to resolution passed bv its
Board on June 29, 2001

By

Its Treasurer and secreta rv

Pnnt Name Stephanie Marshall

Date: July 6, 2001

(Title)

-5-
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EXHIBIT A

JOINT PRESS RELEASE re BUNTROCK et. al. v. TERRA FOUNDATION. et al.

The plaintiffs and the Foundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra
Foundation's collection for no less than 50 years. The Foundation will continue to manage its
affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art. The Attorney General is satisfred that the settlement upholds
the interests of the people of the State of Illinois. The plaintiffs and the Foundation are pleased

that a seftlement could be reached.

The plaintiffs and the Foundation have agreed to let this statement stand alone.

No further statements are to be made.

CH) 121301?r'l Jul)':. l00l (10.38m)
-6-
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CERTIFICATE OF SERVICE

I, Robert P. O'Keefe, one of the attorneys for defendant The Terra Foundation For The
Arts, do hereby certify that I caused a true and conect copy of the attached Motion for Entry of
Consent Judgment and Order to be served upon the following counsel by facsimile and
messenger delivery to those located in Chicago and by facsimile and Federal Express to those
located elsewhere before 5:00 p.m. this 6th day of July,200I

William R. Quinlan, Esq
James R. Carroll, Esq.
John F. Kennedy, Esq.

Quinlan & Crisham, Ltd.
30 N. LaSalle Street
Suite 2900
Chicago, IL 60602
Fax: 3121263-5013

Laurel G. Bellows, Esq.
Bellows and Bellows, P.C
79 West Monroe Street
Chicago, IL 60603
Fax. 3121332-1190

Leonard Garment, Esq.
Lawrence Levinson, Esq.
Verner, Liipfert, Bernhard,
McPherson & Hard

90l l5tl'Street, N.W.
Suite 7oo
Washington, D.C. 20005
Fax. 2021371-6279

Floyd Perkins, Esq.
Barry Goldberg, Esq
Assistant Attorney Generals
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street
3'd Floor
Chicago, IL 60601
Fax: 3121814-2596

K. Chris Todd, Esq.
Neil M. Gorsuch, Esq.

John H. Longwell, Esq.
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
Fax 2021326-7999

Robert P. O'Keefe

3
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COPY
CIRCI-IIT COURT OF COOK COLINTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DI.USION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the
Terra Foundation for the A¡ts,

Plaintiffs,

vs.

JIIDITH TERRA' a Director of the

Terra Foundation for the A¡ts, PAIIL
HAYES TUCKER, a Director of the
Terra Foundation for the A¡ts, ALAN K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLTNDATION FOR TFIE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants

THE PEOPLE OF TFIE STATE OF
ILLINOIS ex rel. JAMES E RYAN,

. Attorney General of Illinois,

P I ai nt i ff-I nt ervenor,

vs

JIIDITH TERR \ a Director of the
Terra Foundation for the Arts, PAIIL
HAYES TUCKE& a Director of the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLINDATION FOR TIIE ARTS,
an Illinois Not-for-Profit Corporation,

Case No. 00 CH 13859
Hon. Dorothy Kirie Kinnaird

)
)
)
)

)

)

)

)

)

)
)
)
)

)

)
)
)

)

)
)
)

)

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)

)
)
)
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TO: William R. Quinlan, Esq

James R. Canoll, Esq.

John F, Kennedy, Esq.

Quinlan & Crisham, Ltd.
30 N. LaSalle Street

Suite 2900
Chicago, iL 60602

Laurel G. Bellows, Esq.

Bellows and Bellows, P.C
79 West Monroe Street

Chicago, IL 60603

NOTICE OF MOTION

Floyd Perkins, Esq.

Barry Goldberg, Esq
Assistant Attorney Generals
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street
3'd Floor -- 

--

Chicago, IL 60601

K. Chris Todd, Esq.

Neil M. Gorsuch, Esq.
John H. Longwell, Esq.
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036Leonard Garment, Esq.

Lawrence Levinson, Esq.
Verner, Liipfert, Bernhard,
McPherson & Hard
901 151h Street, N.W,
Suite 700
Washingfon, D.C. 20005

PLEASE TAKE NOTICE that on ,2001 at

_.m., or as soon thereafter as counsel may be heard, we shail appear before the Honorable

' Dorothy Kirie Kinnaird in Courtroom2302 at The Daley Center, Randolph and Dearborn

Streets, Chicago, Illinois, and then and there present TerraFoundation's Motion for Entry of a

Consent Judgement and Order, a copy of which is hereby served upon you.

Dated: July 6, 2001
Respectfu liy Submitted,

By:
One of the Attorney for Defendant

The Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser

)
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SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
Ten South Dearborn
Chicago, IL 60603
(3 12) 8s3-7000
Firm ID No. 38315

CERTIFICATE OF SERWCE

I, Robert P. O'Keefe, one of the attorneys for defendant The Terra Foundation For

The A¡ts, do hereby certify that I caused a true and correct copy of the attached Notice of Motion
to be served upon all counseiof record listed above by facsimile and messenger delivery to those

located in Chicago and by facsimile and Federal Express to those located elsewhere before 5:00

p.m. this 6th day of July, 2001.

Robert P. O'Keefe

1
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BUNTROCK vs. TERRA HEARING, JULY 2, 2001

STATE OF TLLINOIS )

\ ec.I ¿¿.

couNTYoFcooK)
IN THE CIRCUIT COURT OF COOK COUNTY/ ILLINOTS

COUNTY DEPARTMENT CHANCERY DTVISITN

DEAN L. BUNTROCK, a Director )

of the Terra Foundation for )

t.he Arts, and RONALD GIDWITZ, )

a Director of the Terra )

Foundation for the Arts, )

Plaintiffs, ) Case No.

vs. ) 00 CH 13859

JUDïTH TERRA, a Director of the )

Terra Foundation for the Arts, )

PAUL HAYES TUCKER/ a Director of )

the Terra Foundation for the Arts, )

ALAN K. SfMPSON, a Director of )

the Terra Foundation for the Arts, )

NAFTALI MICHAELI, and t.he TERF.A )

FOUNDATION FOR THE ARTS, ârr )

Il-linois Not-for-Profit. )

Corporation, )

Defendants. )

PROCEED]NGS JULY 2, 2OOI

ORIGINAL

1

1

2

J

4

5

6

1

I

9

10

13

l4

11

I2

15

T6

71

18

19

20

2L

22

23

Iãr'Y
A R¡cono op Excrllrrcs

24

E S Q U I R E"
C/ncngo:312.782.8087 . 800.708.8087 . Fax _112.704.1950
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BUNTROCK vs. TERRA HEARING, JULY Z, 2001

1

2

3

4

5

6

7

I

9

10

11

I2

13

L4

15

I6

T1

18

19

20

2I

)')

a2LJ

E.Ï
--.*,;S Q U I R E"

A Reconp op ExceLlExce

THE PEOPLE OF THE STATE OF

ïLLINOIS ex rel. , JAMES E. RYAN,

Attorney General_ of IlJ_inois,

P1 aint i f f - f nte rvenor /

JUDITH TERRA, a Director of the

Terra Foundation for the Arts,

PAUL HAYES TUCKER/ a Director of

the Terra Foundation for the Art.s,

ALAN K. SIMPSON, a Director of

the Terra Foundation for the Arts,

and the TERRA FOUNDATION FOR THE

ARTS¡ âD III-inois Not-for-profit

Corpora t ion,

Defendants.

TRANSCRIPT OF PROCEEDINGS had in the

above-entitled cause on the 2nd day of July

A.D. 200I, ât 2:I0 p.m.

BEFORE: HONORABLE DOROTHY KIRIE KINNAIRD.

----)

(CAPTION CONTTNUED)

VS

t

l4

E
Chrcngo: 3ll.;82.8087 . 800.708.3087 . Fax 312.704,.+950
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BUNTROCK vs. TERRA HEARING, JULY 2, 2OOI

MR. JOHN F. KENNEDY,

appeared on behalf of the plaintiffs;

BELLOWS & BELLOWS, P.C.,

('7 9 West Monroe Street., Suite BOO,

Chicago, Illinois 60603), by:

MR. JOEL ,-1. BELLOWS and

MS. LAUREL c. BELLOWS/

appeared on behalf of Defendants

Judith Terra, Paul Hayes Tucker, and

Al-an K. Simpson;

VERNER, LIIPFERT, BERNHARD/ McPHERSON &

HAND, CHARTERED,

( 901 15th Street, N.W. ,

WashingLon, D.C. 20005), by:

MR. LEONARD GARMENT,

appeared on behalf of the named

Def endants,.

APPEARANCES:

QUINLAN & CRISHAM, LTD.,

(30 North LaSaLle Street, Suite 2900,

Ìrr¡.Chicago, IlLinois 60602) ,

MR. WILLTAM R. QUINLAN/

MR. JAMES R. CARROLL and

3

1

2

3

4

J

6

1

I

9

10

11

T2

13

L4

15

16

L1

18

19

20

2t

22

23

---ESQ UIRE A Rrcono or ExcEl-r-¡Nc¡

1/1L1

DEPOsITION s E¡v tc E5 Chtcago:312.782.S087 . 800,708.80S7 . Fax 3t2.701.1950
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APPEARANCES : (Contínued)

KELLOGG, HUBER/ HANSEN/ TODD &

EVANS, P.L.L.C.,

ETDr\E'T TT\lJ T rr T\rÁ\Jr!!l\-ñ, L!D. I

Michigan Avenue, 25Lh FIoor,

Chicago, IIIinois 60611), by:

MR. JAMES D. WILSON and

MR. BRIAN L. CROWE/

appeared on behalf of Defendants

Judith Terra, Paul Hayes Tucker, and

Al-an K. Simpson,.

SIDLEY, AUSTIN, BROI/,IN & WOOD,

(Bank One PLaza,

MS. SUSAN A. STONE,

appeared on þehal_f of Defendant

Terra Foundation for the Arts,'

W., Suite 400,

20036), by:

of the named

(444 North

TODD,

behal f

10 South Dearborn

MR. STEPHEN C. CARLSON and

Chicago, fllinois

Ql raalsçrvvu/

60603), by:

appeared on

Defendants;

SHEFSKY &

(1615 M Street, N

Washington, D.C.

MR. KENNETH CHRIS
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APPEARANCES: (Continued)

HONORABLE JAMES E. RYAN,

Att.orney General,

(100 West Randolph Street, 3rd F1oor,

Chicago, If linois 60601) , by: -:. -'.

MR. FLOYD D. PERKINS, Assistant Attorney

General, Charj_tabl_e Trusts Bureau, and

MS. lHERESE M. HARRIS, Assistant Attorney

General, Charitable Trusts Bureau,

appeared on behalf of the

Pl_ainti f f -Intervenor,.

ALSO PRESENT:

MR. HILLIARD.

REPORTED BY: ÐDÞKAY A. LEVINE, M.A., C.S.R

Certificate No. 84-3 654 .

BUNTROCK vs. TERRA HEARING, JULY 2, 2001
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The public policy of the state, the

public policy of the Unit.ed Statgs, the public

policy of the United States expressed in the

Arbitration Act are that these things are to be

encouraged, not discouraged. That's exactly what

they would have here. If they want to complain

about t.his agreement, and if they want to complain

about this process/ they can say it was fraud,

t.hey can say ít was duress. They can say those

things, but they need evidence of proof that,s

clear and convincing.

There is nothing proffered anywhere

here that even offers a scintitla of evidence that

it. That they \,vere not coerced into

don'tin the federal court.

vote because

on a better analysis here,

nobody agreed

to. In fact,

were somehow

properly agreed

al-J-ege t.hat

They were not

I-LIg d.].I

to this or it wasn't

the people that. they

coerced are not here.

who supposedly were

do not file an

affidavit. The very

intimidated or hurt

affidavit or appear;

stat.ement that their

making this

it's a hard

not only

They

people

in fact,

vote has

vote. They make their

question. And we think

chey make a

nothing to do with

BUNTROCK vs. TERRA HEARING, J\JLY 2, 2001
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an agreement,. you must have

There is no evidence of that

These are things that they are just

dissatisfied with. WeJ_1, t.hey're dissatisfied

with a Iot of things. Frankly, we're dissatisfied
with a Ìot of thlngs.

THE COURT: Do you bel-ieve that it woul_d be

different if they came forward with a motion that
was seeking to have t.he Court not approve the

aside.

an

see

same

all. All affidavits of third

basis to this.

be heard

there's

parties,

nothing

about.

And if they

coerced type of thing,

convincing evidence.

individuaJ-, Mr. Tucker,

to what these people

said, I
us they

coul-dn't

think they were coerced.

weren't. And in fact the

any

theThey filed

So there's

things in the

here in front

of your Honor

to file these

want to say this was a

He

They just told

federal- court

Nothing's new.

fecieral court.

feel or don't feel.

who himself can't testify

they have is

afficiavits of

kind of allowing themt.o warrant any

matters or to

it requires cl-ear and

And that's after they admit

set it
:] I 

^J-
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BUNTROCK vs. TERRA HEARING , JTJLY 2, 2OOI
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is substantial- evidence. It might

provision of this agreement that. is

Illinois 1aw.

MR. QUINLAN: WeIl, if you notice in their
pJ-eading that they have filed actually it.'s a

pleading, there's no complaint on f1le. There's

actually nothing in front of your Honor other than

a request to file a motion. So that there's no

request to file a pleading. There's nothing that
brings this case in front of the Court other than

their motion.

evidence

In

was not a settlement, not

or not

that is what the -Ill_inois

it ' s admitt.ed.

THE COURT: What

wrong?

been agreed

substantial

law requires

perhaps there's somet.hing

settl-ement? I know there

made about that the other

see that necessarily here

cases that are cited that

were some

duy, but

in terms

says that

statements

I don't. really

of something

there's some

contrary to

MR. QUINLAN:

require a hearing.

evidence of this.

But there's no substant.ial-

They showed that it had not

settl-ed to, and there vvas

settlement because it
agreed to, something

illegal about this

an argument that

€^ ^!ICll- L /

about

24
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proposed consent degree?

MR. BELLOVüS : 21 days .

THE COURT z 2L? I leave

would like to have a chance to

done by August 1st. And f'm willing to expedite

this as much as I need to in order to get this
done.

MR. BELLOWS: Are you ordering the Attorney

General to submit himself or the Assistant

Mr. Perkins, Lo submit himself

to you, and I think a good

to talk to him first. He is a

ongoing investigation, but I

while

us.

what

by

fam

he has indicated to

He wiJ-I not

on July 21Lh. And I

decide whether or

not there's going to be

evidentiary proceeding

that you would do that

r,{as gone.

This consent

new board to take over

any kind of

here because

Attorney General,

to interrogation

THE COURT: not ordering the

I have in front

Attorney

of me, to

you that he

comprom].se any

would expect that he

disóovery or

I would expect

perhaps while I

and for everything to be

decree provides for the

General-, based on

do anytiring. But

is willing to tal-k

starting point is

pubJ-ic of f icial.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTME¡{T, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation fo¡ the Arts, and
ROn"ALD GIDWITZ, a Director of the
Terra Foundation for the A¡ts,

Plaintiffs,

)
)

)

)

)
)

)

)

)

)

)
)

)

)

)

)

)

)

)

)

No. 00 CH 13859

ruDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCI(ER, a Director of the
Tena Foundarion for the Arts, ALAN K.
SIMPSON, a Direcror of the Terra
Foundarion for the Arts, NAFTALI
MICHAELI ANd thE TERRA
FOUNDATION FOR THE ARTS, an
an Il linois Not-For-Profit Corporation

Defendants

PLAINTIFFS' MOTION TO APPOI¡,IT A¡i INDEPENDENT
LITIGATION COMMITTEE AND INDEPENDENT

Plaintiffs Dean L. Buntrock and Ronald Gidwitz, Directors of the Terra Foundation for

the Arts ("Tena Foundation"), an Illinois not-for-profit corporation, (hereinafter collectively

refened to as "Plaintifß") respectfully move this Coun to appoint an independenr Iitigation

commiftee and independent litigation counsel, andi/or receiver for the Terra Foundation to

represent its interests in this matter. in support of this morion, plaintiffs stare as follou,s:

INTRODUCTION

The defendants do not take seriouslv this Court's TRo and the renor of this Court's

ruling' within 24 hours of the hearing before this Coun and entrv of the TRO on September 25.

Doc: I 5?5E6
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2000. the defendants appointed Tucker as the "direcror" of litigarion for the Terra Foundarion ro

manase this Iitigation. Tucker simultaneously is engaged in a comprehensive scheme with Judith

Te¡ra and Alan Simpson and others to desûoy the Tena Foundation. Tucker's interests are

directly adverse to the interests of the Ter¡a Foundation and, accordingly, he cannor serve as

litigation director for the Tena Foundation, as a matter of law. The defendants also appointed

Sidley & Austin as iitigation counsel for the Ter¡a Foundarion - under the direction of Tucker.

In accepting this retention, Sidley & Austin is in direct violation of Rule 1.7 of the Rules of

Professional Conduct. Under the Rules of Professional Conduct, Sidley & Austin owes an

absolute duty of loyalty to the Foundation. It cannot serve two masters. Tucker is directly

adverse to the Foundation and Sidley & Austin cannot, therefore, represent the Foundation

through Tucker.

In addition, Winston & Strawn must be removed as "corporate" counsel for the

Foundation under Rule 1.7 because plaintiff Ronald Gidwitz is a current client of Winsron &

Strawn and the Foundation is a defendant in this acrion. Mr. Gidwitz has not waived the conflicr.

Funher, during the recent board of directors meeting of the Foundation, counsel for winston &

Strawn failed to advise the board members of the direct conflict of interest between Tucker and

the defendants on the one hand and the Foundation on the other. winston & Strawn also failed

to advise the board members of the ethicalrules governing the appointment of Tucker as rhe

Foundarion's litigation director to direct Sidley & Austin.

Consequently, this Court should appoint a receiver to safeguard the Foundation and. at

the very least, appoint an independent litigation commitree for the Tena Foundation in this case

and order the appointment of independent counsel ro represent the Terra Foundation. Such

)Doc: I 51586
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independence will be further assured through the appoinrmenr of a provisional receiver to

implement the Court's order.

I. FACTUAL BACKGROUND.

Both the plaintiffs and the Illinois Anomey General's office have presented a verified

complaint to this Court that the defendants, Paul Tucker, Judith Terra, Alan Simpson and others

have caused, and intend to cause, irreparable harm to the Terra Foundation. Rather than

safeguarding the Terra Foundation on behalf of the people of the State of lllinois, the defendants

have embarked upon a scheme to close the Museum in Chicago and usurp the Art Work and

assets of the Terra Foundation (valued in excess of $400 million) for their own purposes, in

violation of the chariøble trust established by Daniel Terra for the people of the State of IIlinois.

A' Tucker, Terra, and SimPson Have Breached Their Fiduciary Duties to the
Terra Foundation and rhreaten to Destroy the Terra Foundation.

The evidence before this Court established that rhe Terra Foundation is a public trust,

created for the benefit of the people of Illinois by Daniel Terra. The Terra Foundation is

comprised of the Terra Museum in Chicago, substantial cash and real estare holdings, a

multimillion dollar coilection of American art, and a museum in Giverny, France. (See

Plaintiffs' verified complaint and Illinois Anorney General's complaint).

The plaintiffs and the Illinois Anorney General have submined verified allegations that

Tucker, Judith rerra, simpson and others have engaged in serious waste and mismanaeement of

the Tena Foundation, and threaten imminenr harm to the Terra Foundation, including the

following:

' 9to.tsly mismanaging the Terra Museum in a manner that has resulted inthe loss or tumo\/er of almost half the employees, including key persons

3
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responsib¡e for the Terra Museum's day-to-dav operations and conrinueci
success;

causing the primary individuals in charge of security at the Tena Museum
to quit resulting in an inexperienced aniunderstaffeã securiry staff, and
jeopardizing the securiry of the $100 million of art dispiayed and collected
at the Terra Museum;

Permining a director of the Terra Foundation to engage in a conflicr of
interest in representing the Terra Foundation at an auctions while
representing the interests of private clients at the same auction;

Expending signifìcant monies on the purchases of an without obtaining
the input or approval of the Board of Directors or the coilections
committee charged with the responsibility of advising the Board of
Directors on issues involving art acquisition;

Attempting to invade the D4 Endowment Fund, which is ¡esnicted to
educational purposes, for the unauthorized purpose ofacquiring art;

Bypassing the iawfully elected Executive comminee operating the Terra
Foundation and the Terra Museum;

v/astefully incuning excessive iegar fees by unnecessarily retaining
counsei in replacement of the Ter¡a Foundation's long-stánding coùnsel;

' Misusing the art collection of the Terra Foundation for Judirh Tena's ou,n
personal use and in a manner that placed the collection in danser and
jeopardy; and

Allowing defendant Michaeii to participate in the managemenl, contror
and operation of the Terra Foundation and the Terra Muieum.

ln addition, the verified pleadings submined establish that Tucker, Judith Terra, Simpson

and others have devised a scheme to close the Terra Museum in Chicago and relocate the

priceless Arr Work from Chicago, including the following:

Tucker drafted a plan entitled ..A Vision for The Future,, u,hich
sets forth the defendants'inrention to: (r) crose the Terra Museum
in chica-eo; (2) move the Terra Foundaìion and its ar1 coilection towashington.D.c.; (3) give its coilections ro'rhe Nr,i;ic;il;;

4Dæ:15?586
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or Corcoran Gallery of Art in Washington, D.C.; and (4) ser up an
educational faciliry in Washington, D.C.

The Terra Foundarion's Board of Directors met on August 24.
2000. At that meeting Tucker pronounced thar the Terra
Foundation should move ro Washington, D.C. and close the Terra
Museum in Chicago.

Tucker is both Chairman and President of the Terra Foundation
and is responsible for its safery, yet he has allowed and/or caused
the Terra Foundation to be depleted of long term staff. has allowed
and/or caused the Terra Foundation's long term security personnel
to quit, has allowed and/or caused its executive director to quit, and
directed thar art beionging to the Terra Foundation be delivered
from France to Defendant Judith Terra's home,

Because Tucker, Judith Terra and Aian Simpson have displayed an utrer disregard for the best

interesu of the of the Terra Foundation and its beneficiaries, the people of illinois, the defendants

should ultimateiy be removed as directors of the Board of Directors of the Terra Foundation.

B. This Court Found That a Fair Question Exists That Tucker, Terra and
simpson Threaten Irreparable Harm to the Terra Foundation.

On September 25, 2000, this Court conducted a hearing on the plaintiffs' and the Illinois

Attomey General's Emergency Motion for Temporary Restraining Order. After the hearing, rhis

Court found that Tucker, Judith Terra and Alan Simpson posed a genuine and immediate threar

to the Terra Foundation and that an injunction was necessary to protect the Foundation and the

public. This Court enjoined Tucker, Judith Tena, Simpson and others from removing plaintiffs

from the boa¡d of directors and executive committee of the Tena Foundation, closing the Terra

Museum, or relocating the Artwork outside of lllinois. A copy of the Order is anached as Exhibit

A.r The tenor of the Court's ruling was to preserve the status quo and avoid actions by the

I The Affìdavits of Plaintiffs Gidu'itz and Bunrrock are arrached herero as Exhibrts B and
C. respectivelr,.

Doc l-(158ó 5
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defendants against the plaintiffs "which could then be inrerprered as a remliation measure for rhis

lawsuit." (Report of Proceedings. g/25/00, pp 70-7i..t

C. The Defendanrs Ignore this Court.

The defendants persist in treating the Terra Foundation and its assets as their own. First,

the defendants did not appoint an independent litigation comrninee to fairly and independently'

represent the interests of the Terra Foundation and its beneficiaries, the people of lllinois, as

required by law. Second, on September 26,2000, the defendants appointed Tucker as Iirigation

director to oversee, direct and manage this litigation on behal,f qf rhe Terra Foundation. By

reason of the allegations contained in the verified pleadings, Tucker is directly adverse and in

conflict with the Foundation in this litigation and therefore, cannor simultaneously represent the

interests in the Foundation. Third, the defendants have retained the law firm of Sidiey & Austin

ostensibly as counsel for the Terra Foundation in this litigarion. This relationship violares Rule

1.7 of the Rules of Professional conduct because Sidley & Austin takes direction from Tucker.

and not a disinterested representative ofthe Foundation. Tucker's conduct has been challenged

in the verified pleadings of the plaintiffs and Illinois Attorney General as harmfulto the

Foundation and, under such circumstances, Tucker cannot possibly represent the Foundation.

Winston & Strawn is also in violation of Rule 1.7. On September 26,2}O},when the

defendants engineered the selection of Tucker as director of litigation, counsel from the lau firm

of Winston & Strawn was present for the Ten'a Foundation. Counsel provided no advice or

counsel to the board of directors as to the conflict of interest vis-a-vis Tucker and the Terra

Foundation, nor the ethical conflict facing Sidley & Austin in such siruarions. Winston & Strawn

6Doc:15?5Eó
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u'as obligated under the Rules of Professional Conduct as "corporate" counsel to advise the

Foundationoftheconflictsandtheimproprietl,of suchanarrangement. SeeR.P.C 1.7and l.l3

The conflict of interest is obvious and irreconcilable. As this Court found, Tucker's

misconduct threatens to cause imminent and irreparable harm to the Terra Foundation. Tucker,

therefore. cannot be the director of litigation on behalf of the Terra Foundation involving

litigation against himself. See R.P.C. 7.'7: Lower v. Lanark Mutual Fire Insurance Co., 114lll.

App.3d 462,448 N.E.2d 940 (2d Dist. 1983). The best interest of the Terra Foundation is ro

investigate the ailegations against Tucker, Judith Terra and Simpson, Moreover, Tucker has

already demonstrated that his self interest is directly adverse to the best interests of the Terra

Foundation. Thus, by unilaterally appointing Tucker as litigation director, the defendants have

revealed their intention to use Sidley & Ausrin as their owïl counsel. No anorney has filed an

appearance for any of the individualdefendants in this case. Each of the defendanrs musr have

their own counsel to represent them in this case and not the Foundation's counsel. n.p,C. i.l.

. Under Illinois law, as well as authority from other jurisdictions, Tucker must be replaced

as "litigation director" and an independent litigation committee and/or receiver must be

appointed for the Terra Foundation to manage the Iitigation. Consequently, Sidley & Austin

must be replaced and the independent litigation committee and/or receiver needs to select

independent litigation counsel for the Terra Foundarion ro prorect the rrust established by Daniel

Terra.

1Doc: I S158ó
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I

ARGUMENT

COUNSEL FOR THE TERRA FOUNDATION SHOULD BE APPOINTED BY A¡i
INDEPENDENT LITIGATION COMMITTEE AND UNDER THE DIRECTION
OF THAT COMMITTEE.

It is clear that the defendants' decision to appoint Tucker as litigation director cannot

stand. The decision to retain counsel for the Terra Foundation and to direct the litigation on

behalf of the Terra Foundation must be made by an independent entiry or a receiver appointed by

the coun to preserve and protect the Foundation's independence during this litigation.

Fundamental principies of corporate law appi¡' here. Mile-Q-Moe Fishing Ctub, lnc. t,.

Noble,62 Ill. App.2d 50, 57, 210 N.E.2d 12, l5 (5th Dist. 1965). The authority ro rerain

corporate counsel on behalf of the corporation generally resides in the board of directors. Where,

however, members of the board are accused of wrongdoing, the board may only act through

special independent litigæion committees comprised of disinterested independent individuals.

See Auerbach v. Bennet,393 N.E.2d 994, l00l tN.Y. 1979) (board of directors rerains controj

over litigation decisions, but where members of the board are accused of wrongdoing, the board

must act through a special litigation committee composed of individuals who "possess a

disinterested independence and do not stand in a dual relarion which prevents an unprejudicial

exercise ofjudgment"); Zapata Corporation r,. Maldonado. 430 A.2d 77g,'786-:.88 (Del. 1980)

(board of directors retains power over litigation decisions, hou,ever, such decisions must be

delegated to an independent special Iitigation commiüee when the board members are accused of

wrongdoing).

8Docr)-(?58ó
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h is well senled that a special litigation comminee must be comprised of disinterested

members. The selection of independent and disinterested members of a litigation comminee is of

paramount importance to ensure that the best interests of the entity, the Foundation. are served.

See Jerold S. Solovy, Barry Levenstam, & Daniel S. Goldman, The Role of Special Lirigarion

Committees In Shareholder Derivative Litigation, Tort & Insurance Lau'Journal 8ó4, 875, As

Mr. Solorl' notes, factors that require the disqualification of a board member from service on a

special lirigation committee include whether it is alleged the director is subject to personai

liabilit¡, and therefore "interested" or whether the director authorized, approved, or benefitted

from the transaction underlying the lawsuit, Id. at875-'76. Moreover, counsel chosen must be

counsel not previously retained by the corporation and truly independent so as to ensure proper

legal advice is provided. .Id. ("Consultation with independent counsel has been considered very

signiÍrcant evidence of the special committee's independence.").

The structural bias inherent in the litigation committee context requires that interested

directors be disqualifìed from serving on a litigation committee . See Megshevach, Deciding

Who Should Decide To Dismiss Derivative ^S¡.ri¡s, 39 Emory L. J. 937 ,958 ( 1990) (The

independent litigation committee must be beyond reproach.)

An interested director must be disqualified from sen'ing on a litigation committee, and as

many couns have concluded, directors who are defendants in the litigation should also not be

permitted to select the litigation committee's members. See, e.g., Miller v. Register and Tribune

S¡tndicate, 1nc.,336 N.W.2d 709 (1983) (interested directors should not vote for the selection of

the members of the independent litigation committee.) Here, Tucker. as the litigation director is

vested with the authoritr- to make decisions thãt control Terra's role in the litigation. Tucker's

Doc: I 5?5Eó 9
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position goes even further than the principle estabiished by the Miller coun. Tucker is not

simpll, selecting the litigation committee, but rather, Tucker is acting as the litigation comminee.

Illinois law recognizes that directors and officers of a not forprofrt corporation, such as

Tucker here, owe a fìduciary duty to the corporation and its benefrciaries to preserve the assets of

the corporation for use exclusively in the stated mission of the corporation. Mile-O-Moe Fishing

Club,lnc. v. Noble,62 Ill. App. 2d 50, 5'7,210 N,E.2d 12, 15 (5th Dist. 1965) (the officers and

directors of a not for profit corporation are charged with the same degree of fidelir¡* to the

interests of the corporation as are the officers and directors of a business corporation.) Given

Tucker's conflict of interest with the Terra Foundation by virnre of the numerous alleged acrs of

illegaliry and malfeasance, Tucker lacks the fidelity of interest to the Terra Foundation required

under the law, Tucker cannot assume the position as "director" of litigation on behalf of the

Terra Foundation.

Neither Tucker nor his co-defendants are disinterested directors. The plaintiffs and

Jllinois Altorney General have charged Tucker and the co-defendants with aftempting to destroy

the Terra Foundation and seize its precious arl work, cash and real estate holdings for their ow'n

unauthorized purposes. This Court has already found there is a fair question that unless enjoined.

Tucker, Judith Terra and Simpson will harm the Terra Foundation, as alleged. (See Exhibit A.

Order). Thus, the record before this Court is crystal clear - Tucker, Judith Terra and Simpson are

directly adverse to the best interests of the Tena Foundation, and cannot represent the Terra

Foundation in this litigation.

lndependent counsel cannot be independent if they report to panies with personal

interests or exposure in this litigation. Yet, counsel must report to someone. plaintiffs requesr
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that this Coun appoint a receiver and/or order that a special litigation committee be established to

retain independent litigation counsel and direct the litigation on behalf of the Terra Foundation.

This special iitigation comminee must be composed of independent, and disinrerested persons,

possibl.v other members of the board of direcrors. See Zapata, 430 A.2d788-89 (board of

directors can appoint a special iitigation committee to oversee iitigation, but that commitree musr

be independenl); Auerbach v, Bennet¡, 393 N.E,2d at l00l (directors selected for special

litigation committee must be disinterested).

Who selects the independent board members, and how can the court and the parties be

assured of true independence? In this case, resolving such an issue can result in costly collateral

litigation. To avoid such collateral litigation and to ensure independent representation of the

Terra Foundation, this Court shouid appoint a provisional receiver under the General Not For

Profìt Corporation Act of 1986 (805 ILCS 105/112.55) and the Courr's inherent authonry. ,See

e.g. People ex rel., Fahner v. Communiry Hospitat of Evanston( i st Dist. 1982). As reguested in

the verified pleadings of the lllinois Attorney General and plaintiffs, the receiver will be ideally

equipped to investigate this matter and recommend to the Coun the appropriate independent

representation ofthe Foundation. There is no prejudice to anv ofthe defendants, and the

Foundation's best interests will be protected.

II. THE TERRA FOUNDATION MUST BE REPRESENTED BY INDEPENDENT
LITIGATION COUNSEL.

It is equally clear that Sidley & Austin cannot represenr the Terra Foundation under these

circumstances. Tucler. Judith Terra and Simpson have compromised Sidley & Austin, and

Sidley & Austin has violated Rule 1.7 of the Rules of Professional Conduct by accepting Tucker

Doc: I 51586 li
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as litigation director.? Under Illinois law, the Terra Foundation is entitled to independent

counsel.

The Terra Foundation and its endowment is a charitable tmst for the benefit of the people

of lllinois. Any use of the foundation or its assets to the detriment of its benefrciaries is contrary

to Illinois law, People ex rel Scott v. George F. Harding Museum,58 Ill. App, 3d 408,374

N.E.2d 756 (lst Dist, 1978). A charitable trust is defrned as "a fìduciary relationship with

respect to property arising as a result of a manifestation of an intention to create it, and subjecting

the person by whom the properry is held to equitable duties to deal with the properry for a

charitable purpose." Restatement (Second) Trust, Section 348, p. 210. Here, Sidley & Austin is

not representing the Terra Foundation, is not protecting its assets for Daniel Terra's stated

purpose, and is not discharging its fiduciary duties to the Foundation. Sidley & Austin is

rePresenting Tuc!<er, Judith Terra and Simpson. Moreover, Tucker, Judith Terra and Simpson

are improperly diverting funds from the Terra Foundation to pay for Sidley & Austin's services

rendered on behalf of Tucker, Judith Terra and Simpson.

The Rules of Professional Conduct require Sidley & Aus¡in's disqualificarion. Tucker's

interest is directly adverse to the interests of the Terra Foundation and neither Tucker nor rhe

other defendants may direct this litigation on their own behaif through Terra Foundarion's

"litisation" counsel. Rule 1.7 governs the very situation before the Coun:

t 
-..' This is not the first time Tucker and the co-defendants attempted to usurp the Tena

Foundation's counsel as their own. Tucker directed MayerBrown & Platt, the Terra
Foundation's prior counsel, not to communicate with anvone on the Board but him, without his
approval' Mayer Brown & Platt advised they represented the enrire Foundation, and could not
discharge its ethical obligations to the Terra Foundation under such circumstances. Maver
Brown & Plan resigned, accordingly.

Þær 15?58ó 12 .
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(a) A lawyer shall not represent a client if the
representation of that client will be direcrly adverse
to another client, unless:

(l) the lawyer reasonably believes the representation will nor adverselv
affect the relationship with the other client; and

(2) each client consents after disciosure.

(b) A lawyer shall not represent a client ifthe representation of
that client may be mareriaily limited by the lawyer's
responsibilities to another client or to a third person, or by
the lawyer's own interests, unless:

(c)

(l) the iawyer reasonably believes the representation will not
be adverseiy affected; and

(2) the client consenrs after disclosure.

When representation of multiple clients in a single matter is undenaken,
the disclosure shall include explanation of the implications of the common
representation and the advantages and risks invoived.

Iil.R.P.C. i.7. Here,Sidley&Austincannotreasonablybelievethatitsrepresentationofthe

Tena Foundation under these circumstances will not consriture a violation of its responsibilities

under Rule 1.7. Even the Tena Foundation's consent to the representation would not permit

Sidley & Austin to continue its representation of the Tena Foundation because Sidlèy & Austin

cannot establish that it would be "reasonable" to believe that it could represent the Terra

Foundation without any adverse effect from its relationship with Paul Tucker, ln addition, Sidley

& Austin cannot undo the harm.

Similarly, Winston and Strawn cannot continue to represent the Foundation under Rule

1,7 because they have a direct conflict with a current client, plaintiff Gidwirz, and have not

demonstrated the lack of independence necessary to represenr the Foundation. When Tucker was

appointed litigation director to direct Sidlel' & Austin, the Terra Foundation's atrornev from

DG I 5758ó T3
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\l'inston & Srawn present at the meeting did not inform the board of directors of the ethical

conflict arising from this arrangement, or give any advice or counsel to the Foundation ro avoid

these conflicts.

Illinois iaw recognizes the need for independent corporate counsel in situations like that

here - where defendant directors are alleged to have engaged in serious misconduct against the

organization . See Lower v. Lanark Mutual Fire Insurance Co.,1 14 lll. App. 3d 462,448 N.E.zd

940(2d Dist. 1983); Cannon v. U.^S, Acoustics Corporation 3gS F. Supp.20g CN.D. Ill, 1975)

rer"d. on other grounds 532 F. 2d I i l8 (7th Cir. 19'76). As the Court stared in Lower'.

Even if no conflicts currently exist, the potential conflict cannot be
ignored, and we must consider the serious hardship to the court and
the parties that wouid ensue if new counsel is made necessary
because a conflict does arise in the course of trial. On balance, the
corporation must obtain independent counsel.

Lower,l l4 lll. App. 3d aÍ469,448 N.E.2d 940. Here, the conflict is actual, not a potential

conflict, as in Lower. The Foundation, therefore is entitled to independent counsel forthwith.

Tucker's interests are adverse to the Terra Foundation. This Court should therefore order the

appointment of a receiver, independent cotmsel for the Terra Foundation, and/or the creation of

an independent litigation committee.

CONCLUSION

\\¡I{EREFORE, for all the foregoing reasons, plaintiffs respectfull},requesr that this Coun

disqualifo Sidley & Austin from representing the Terra Foundarion in this action. disqualifu

Tucker as litigation director, appoint a receiver for the Foundation, appoint independent counsel

for the Tena Foundation, and order the selection of an independent litigation comminee for the

Terra Foundarion. and any other relief thar this coun deems fair and just.
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By

Respectfully submined.

DEAN L. BUNTROCK and RONALD clDwlTZ.
Di of Terra Foundation of the Ans

One of Their
William R. Quinlan
James R. Canoll
John F. Kennedy
William J. Quinlan
QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, Suite 2900
Chicago, Illinois 60602
(3 12) 263-0900
Firm I.D. # 33'745
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STATE OF ILLINOIS

cot-iNTY oF cooK

The undersigned, upon oath, depose and state as follows:

i. I am over l8 years ofage and have personal knowledge ofthe facts set forrh

herein and will testify tnrthfully tbereto if called as a wihess to do so.

2. I am a member of the boa¡d of directors for the Terra Fou¡dation for the Arts

("Tena Foundation").

3. On September 26, 2000, I anended the an¡ual meering of the board of directors

for the Terra Foundation ("Board of Directors") in Giverny, France.

4. Pnor to that meeting, I was a member of tbe Executive Committee, Chairman of

the Strategic Plaruring Commiuee and a member of the Finance, Investment and Audit

Comminee of the Terra Fou¡dation's Board of Directors

5. The September 26,2000 meeting was attended by the other members of the Terra

Foundation's Board of Directors including Judith Terra and Paul Hayes Tucker, defendants in

the case captioned Buntock, et al. v, Terra, et a/., currently pending in the Circuit Court of Cook

Counry, Illinois, County Deparrnent, Chancery Division, Number 00 CH i3859, the Honorabie

Judge Dorothy Kinnaird presiding (hereinafter the "acrion" or "pending litigation"). This

meeting was also anended by Mark M. Heatwole, a partrer in the law firm of V/inston & Strawn,

who was present as counsel for the Te¡ra Foundation.

6. During the September 26,2000 meeting,l was removed as Chairman of the

Srrategic Planning Committee, and as a member of tle Finance, invesrment. and Audit

SS.
)

)

)
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Comminee. as well as prevented from serving on any other comminees because I was a plaintiff

in this acrion,

7. Nevertheless, the defendants in tbe action, Judith Terra, Paul Hayes Tucker and

Alan Simpson, retained their positions with the Terra Foundation as well as their assignments on

cornrntttees of the Board of Directors. Also, Mr. Tucker, a defendant in this action, was

appointed director of litigation for the Terra Foundation. As director of litigation, Mr. Tucker is

responsible for the management and oversight of the. pending litigation on behalf of the Terra

Foundation. Mr. Tucker has been individuaily named as a defendant in the action charged with

breaching his fiduciary duty to the Terra Foundation.

8, Also, at the September 26, 2000 meeting. the iaw firm of Sidley & Austin was

appointed as litigation counsel for the Terra Foundation and is to report directly to M¡. Tucker as

the director of iitigation.

9. At no time during tbe meeting did counsel for the Terra Foundation, Mr.

Heatwole, or anyone from tbe law firm of 'Winston & Strawn inform me or the Board of

Directors that the appointment of Mr. Tucker as the director of litigation presented or could

present a conflict of interest. At no time during the meeting did Mr. Heatwole advise me or the

Board of Directors that the appointment of Sidley & Austi¡ raised significant ethical

considerations under the n¡les of professional conduct that govem lawyers licensed to practice

law in the State of lllinois. Furthermore, at no time during the meeting, or any time thereafter,

did Mr' Hearwole or his law frrm provide me or the Board of Directors with an opinion that the

selection of Mr. Tucker and the law firm of sidley & Austin was appropriate,

10. The undersigned, under penalties as provided by law pusuant to Section I - 109 of

Doc 1584,¡ó
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ue Codc of Civil proccdue, csciûc¡ that be hrs read this Veriñed Satemcat ud th¡t tbe
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STAIE OF ILLINOIS

COINTY OF COOK

Tbc undersigncd çoa or\ depose r¡d *ate as follorrrc:

I ' I rn over I t )G¡¡l of age r¡d h¡vo pcsonàl browledgc of thc f¡cs eer fonà

hcr.in ¡nd wil tertifi tnrthfrry ü¡c¡cto if cdrÊd ¡s e wibes¡ to do ¡o.

2' I em r mcmbcr of tbs bo¡¡d of d,i¡eoors for the Tern For¡ndetion fu' bc A¡t¡
("Terrr Formdrtion').

3' oa Scptenba 26,2000,I ¡nc¡d¿d thc ur¡ual mccting of tl¡e Boerd ofDi¡ccon
. oírhe lerr¡ Found¡tioa (.Board, of Di¡ectors,) i¡ Giverny, Frurcc.

4' Pnor to tbrt urcetirrg' I wss ûrc T¡e¡sr¡rer of the Tcr¡ Foru¡dation a¡d chai¡mr¡
of the Fi¡rncc.Invesu¡cot u¡d Audit cornrinæ as well æ a mcmbcr of rhe E¡ecuüve

- Comminec of tbe Tern Fo¡¡ad¡don,s Bor¡d of Di¡cctors.

5' T"ire scpternbcr 26, 2oo0 ncctiag r¡¿¡ ¡neaded by üe orlrer ¡nembers of rhe Terra
Found¡tion's Bsr¡d of Di¡¿ctws including Judirh Tcr¡a gDd pruJ Hryes Tucker, dcfendrnç in
the c¡se crpüoned BuntræE a el, v. Te¡¡a, dal,, curæntly pcnding in Ére Ci¡cuit Csr¡rt of Cook
county' Ill¡¡ois' couag oceutne.nt' cturcety Division, NusrbÚ 0o cH l3t5g, tbe Hononble
Judge Dorotby Kiaorird pretidiag (bcreinrñer th¿ ..estion,, 

or ,,pcadi.g ritigarioa,,). This
. mceting ras also rttgnded by M¡* M. Hcarwole, r pa¡t¡Êr io tbe l¡w firm of Wr¡uron & Sh¡wn,

who wa¡ prÊsent ¡s counsel fo¡ tbc Tena For¡¡datio¡,

6 Ar thc seFsftbcr 26, 2000 ,occlir', r w¡s removed as rn officer a¡¡d cbair of
Fi¡¡¡rce' Iovcsto¿¡t a¡¡d Audit commÍnee æ wet u prc\æntcd Êom scrvi¡g on any otrrer

ss.
)
)

)
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comnuttecs bcca¡se I w¡s r plaintiff in úi¡ ¡snos'

1. NeveÍbeiGss, tbc dcfendentg in tt¡c actim' iuditb Ta¡re' Paul lhycs Tr¡ck¡r a¡d

Alan simpson, rcai¡ed thair positions with thc TcfrÊ Fout¡d¡tio¡ ¿s uæll æ ürcir rssignrncas on

cornmine¿softhcBo¡¡dofDirectors.Also'M¡'Tucker,adafcadutinthisrction'\rrs

appoinad director of litigation fur tbc Tcra For¡odrtioa' As dircctor of litigetion' M¡' lucka is

rr:s¡orsible for the Í¡¡f¡lgeÍiÊnt urd ovcrsight of thc pcndiag titigUioa on beh¡lf of tbc Tü'n

For¡nd¡non. M¡. Tr¡ckcr h¡s bam inilividually n¡ned rs a defad¡¡t in tbc astion chrrgcd with

breachrng his Büucirry dury to the Tcrta Foru¡d¡tion

8. Fu¡therrrorc' tbc l¡*' Ërm of Sidley & Arstin was appoinæd as iitigaticr cot¡¡scl

for thc Tem Fouodation. sidlqy ¿L Austi¡ is to rçøt dircctly to Mr' lucLer ¡s ùe direeur of

liogeuon.

g.Atnoriraeduringthameeting.didcormsclfortbcle.rnFor¡¡d¿tioruMr.

Herrwolc, or ülyone Êon¡ tbc ¡.w finn of Winstóa & St¡ewn inforo me or tbc Borrd of

Durcroß ¡hat tbc rprpointoent of lvf¡. T¡cker æ tbe d¡rec¡or of litigation prescnred or could

prescat a conflict of bterest. At no d¡rc dr¡ring öe roccuag did Mr' Heetwole ¡dvise me or tbc

Board of Dircctors rb¡t tbc rpoiauineat of Sidley & A¡stin niæô significa¡t cthicai

se¡sid3¡ations under the nrlcs of profcssion¡l ccnù¡st thet govcra lawyarr liccnsed to prartiee

law in tbe State of lllinois. Furihennol!, 8t no Ume druiag the meeting' or any time thcrcaflcr'

did Mr, Hc¡twole or hi¡ irrr ñrm provide mc or tbe Boa¡d of Dircstors rvith a¡¡ opiuion tbat tbe

sclection of Mr. Tuclcr and ùc tlw frrm of sidley & Arstin ws r¡çnopriate'

10. Tbe uudcrsigned. ¡¡ndcr pcnaìties as providcd by law Pufsusrt to soction 1- I 09 of

thÊ code of civil Procedurc, cenifies tbar be h¡s rcad this vcnfied stttemeîl a¡d ¡brt thc
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starem'n$ ser forth herein ¡re tt¡t urd cotrocq c¡cept ß to t!¡¡trtm ùcrÊi! staled to bc on

informaþon and bcrief, a¡d ¡s to s¡ch r¡attçrs, thc undersigned cgrtiñe¡ rs ¡forc¡aid ùrt bÊ
verily bclicvos üc same to bc tr¡c

Dca¡ L.

Or 'rLa 
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rN THE CIRCUIT COURT OF COOK COUNTY,.ILLTNOTS
couNTY DEPARTMENT, CHANCERY DTyjSION

DEAII L. BLINTROCK a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,

JUDITH TERRA5 a Director of
the Terra Foundation for the
Arts, et al.,

Defendants

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)

TI{E PEOPLE OF THE STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of lllinois,

PlaintiñIntervenor,

JIIDITH TERRA5 a Director of
the Terra Foundation for the
Arts, et al.,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH 13859

Hon. Dorothy Kirie
Kinnaird

v

2

Defendants

DECLARATION OF PROFESSOR EVELYN BRODY

My name is Evelyn Brody. My business address is Chicago-Kent College of Law, Illinois
Institute of Technology, 565 west Adams street, chicago, Illinois 60661.

I am Professor of Law at the Chicago-Kent College of Law at the Illinois Institute of
Technology, where I have been a faculty member since 1992. In the Fall semester 200i, I
will be a visiting professor at Duke University School of Law. My research interests

I
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encompass the tax, corporate, trust, property, and constitutional issues relating to
nonprofit institutions. My scholarly publications have examined, among other topics, the
economic and institutional similarities between nonprofit and for-profit organizations;
charitable endowments; the direct and indirect effects of tax reform on charities; the limits
of charity fiduciary law; and federal and State regulation of charities. My curriculum vitae
is attached as Exhibit A.

3. I obtained my B.A. from Yale College and my J.D. from Georgetown University Law
Center. I have been a lawyer for 20 years, having first practiced with Arnold & Porter in
Washington, D.C. (1981-85), and then Michael, Best, and Friedrich in Madison,
Wisconsin (1985-88), before working in the Office of Tax Policy at the U.S. Treasury
Department (1988-92). Much of my time in both practice and the government was
devoted to issues relating to tax-exempt organizations. I teach courses on the taxation of
individuals and businesses, and recently taught a course on nonprofit law, and present my
research at law school faculty workshops, professional conferences, and practitioner
conferences around the country. I am also an associate scholar with The Urban lnstitute's
Center on Nonprofits and Philanthropy. Active with the American Bar Association Tax
Section, I am co-chair of the policy subcommittee of the Exempt Organizations
Committee. I am also working with the ABA Business Law section on a revision to the
Revised Model Nonprofit Corporation Act. I serve as a Council member of the Aspen
Institute Nonprofit Sector Research Fund, and arn an active member of the multi-
disciplinary Association for Research on Nonprofit Organizations and Voluntary Action,
currently running for the board.

PURPOSE OF DECLARATION

4. Until July 2007, my interest in the above-captioned dispute - while keen - was purely
scholarly. I live in Chicago, and followed the news reports closely. Then the Defendants
in this dispute - namely, the Terra Foundation (the "Foundation"), Paul Hayes Tucker,
Alan K. Simpson, and Judith Terra (collectively, the "Defendants") - contacted me and
retained me, as an expert on nonprofit organizations, to assess the implications on the
operation of charities of the proposed settlement agreement that is pending before this
Court (the "Proposed Settlement"). They provided me with court-filed documents for my
review.

5. I have spent my academic career lamenting the twin weaknesses of the charitable sector:
the lack of energy and initiative on the part of many nonprofit managers, and the lack of
zeal in enforcing the public's interest on the part of many charity regulators. Here,
though, was the reverse situation: It appeared to me that the State was weighing in on the
side of the minority directors against the efforts of a majority of a board t.ytng to use
charitable assets in the most productive way possible consistent with the .h"rit.bl.
mission.

2
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6. The settlement agreement would "pack" the Foundation's board with Illinois residents for
at least 25 years, and handicap the businessþdgment of the board with geographic
restrictions for the next 50 years, without any support in the existing articles of
incorporation or bylaws. The Attorney General cannot, under the law, compel this
outcome. Only the courts can preserve the flexibility of this Foundation to operate as

originally envisioned.

7. In this Declaration, I will discuss two issues: (I) the significance of the absence of a
geographic restriction in the Foundation?s organic documents; and (II) the proper role of
the State attorney general in the oversight of charities.

I. THE ABSENCE OF A GEOGRAPHIC RESTRICTION IS AN IMPORTANT
PART OF THE PURPOSES OF THE FOUNDATION

8. Private philanthropy and the nonprofit sector rest on the fundamental Constitutional
guarantees of private property protected by due process, liberty of contract, and freedom
of worship and expression. As long as the trust or corporation qualifies as charitable, no
legislature, attorney general, or court may mandate a departure from its privately-
determined purposes no matter how confident ¿ìre the parties that a better social use could
be made of the funds.

8. The inherent conservative nature of this legal structure has permitted numerous charitable
trusts notorious for their founder's idiosyncracies. A donor might dictate a general
geographic restriction - such as Buck Trust's limitation of the funds for the benefit of
Marin County, California (one of the wealthiest counties in the country). A donor might
dictate an even more specific use - such as the prohibition on moving displayed works of
art under the trusts establishing the Barnes Foundation (outside Philadelphia), the Isabelle
Stuart Gardner Museum (Boston), and the Frick Collection (lr{ew York City).

10. Yet just as honored under the law is a purpose clause unrestricted as togeographic use.
Indeed, a donor or founder might draw upon the lessons of the Buck Trust and the
museum foundations just described .. that no mortal can predict the future, and the
narrower the purpose, the sooner the charity is likely to outlive its usefulness. Thus, an
enlightened founder could recognize that tying the hands of the trustees only invites
wasteful benign neglect or wasteful resort to the courts for approval of a cy pres petition.
Nor is there any guarantee of a frustee's success tn a cy pres proceeding to ieform a
charitable trust, because relief will be granted only if the original restriciion is impossible
to carry out. The Buck Trust was prohibited from expending its resources to benefit those
in the larger San Francisco area; and a Pennsylvania court recently rejected a thoughtful
cy pres petition f,rorn the Hershey Trust, whose income from Hershey stock far exóeeds
its ability to spend, as designated, on students at the Hershey School. Even approval
takes time and effort: A Pennsylvania court held a 3-day hearing prior to appioving a one-
time tour of the art collection of the Barnes Foundation, and thã badly n..à.4 renovation
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of the museum; another 3-day hearing (and more delay) was required before the judge
approved an additional two sites for the tour. See 1n re Barnes Foundation,6S4 A.Zd
123,443-45 (Pa. Super. 1996).

I I . Like the purposes of a charitable trust, the purposes of a not-for-profit corporation are
committed to the discretion of private parties. The United States Supreme Court held in
the seminal 1819 case of Dartmouth College v.'ll/oodward,17 U.S. 518 (4 Wheat. 518)
(1819), that a charitable not-for-profit corporation is a contract protected under the
Contracts Ciause of the U.S. Constitution against unilateral State legislative amendment
of the corporation's governance structure. Writing for the Court, Chief Justice John
Marshall observed: "It requires no very critical examination of the human mind to enable
us to determine, that one great inducement to these gifts is the conviction felt by the
giver, that the disposition he makes of them is immutable." 17 U.S. at 647. Rejecting the
New Hampshire legislature's attempt to expand the number of directors of the college,
and to convert it into a university, Justice Marshall declared: "This [act] may be for ihe
advantage of this college in particular, and may be for the advantage of literature in
general; but it is not according to the will of the donors, and is subversive of that contract,
on the faith of which their property was given." 17 U.S. at 653. Not incidentally, Justice
Marshall emphasized that "the objects of the contributors, and the incorporating act, were
the same[:] the promotion of fC]hristianity, and of education generally, not the interests
of New-Hampshire particularly." l7 U.S. at 640.

12. Accordingly, we should credit the absence of an explicit geographic restriction in the
Foundation's organic documents as an important part of the founder's intent.
Specifically, the articles of incorporation make no mention of any geographic limitation
on its activities, either as originallyfìled in 1978 or as amended in 1994. Indeed, the
1994 amendment substitutes for "a museum" the phrase "museums and schools, both in
the United States and abroad" - and was signed by founder Daniel Terra, as chairman.
This language is reiterated verbatim in the bylaws. It is uncontested that the Foundation
also has operated a museum in Gverny, France since the early 1990's.

tr. THE ROLE OF THE STATE ATTORNEY GENERAL IS TO GUARD AGAINST
CHARITY FIDUCIARIES' WRONGDOING, NOT TO INTERFERE IN
DECISION-MAKING CARRIED OUT IN GOOD FAITH

13. As a basic premise, society relies on the boards, rather than the state, to govern charities.
Within broadly bounded charitable purposes, and any restrictions in gifts, no laws tell the
entity or its managers how to "do" charity.

14. The actions of the Terra Foundation board prior to the Attorney General's involvement
indicate, to me, not mismanagement but rather its opposite - sustained efforts to ensure
that the charitable assets continue to be productive.- That the board considered conducting
activities in another State does not give rise to a breach of fiduciary duty where the
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articles of incorporation impose no geographic restriction. In the case of the Foundation,
there has been no failure of its orþinalpurpose and so no amendment to the articles of
incorporation would be necessary for the board to redeploy assets out of the State of
Illinois.

15. State attorneys general have no necessary expertise, much less the resources, to address
the myriad concenß of the hundreds of thousands of charities that function in the United
States today. In particular, an attorney general is not equipped to set the policies and
make the hard decisions required to operate a museum. The museum world of today is a
complex web of block-buster tours; collaborations (such as this summer's first-time joint
exhibit and marketing campaign in New York by the Whitney and the Museum of
Modern Art); and cross-border allliances (the Tate Gallery in London and the Museum of
Modern Art, while continuing plans collaborating on painting exhibitions, recently
terminated their plans.for a joint commercial website). Like the Terra Foundation, the
Guggenheim operates or plans to operate museums at more than one location - eight, to
be precise (two in New York City and one more on the way, plus Venice, Bilbao, Berlin,
and sites planned for Las Vegas and Brazil). Among more traditional concerns, museum
boards must worry about such issues as the tax consequences of corporate sponsorship
arrangements; the intellectual propertyvalue of reproductions; and the price to charge for
admission, given the competition for museum-goers' educational and entertainment
budget.

16. A State attorney general has the obligation to provide oversight of the charitable sector.
To this end, an attorney general is vested with the authority to seek to correct breaches of
fiduciary duty that have not otherwise been remedied by the board. However, the
attorney general is not a "super" member of the board. Where, as here, suit was brought
against the board by a minority of the directors, the attorney general's involvement does
not tip the weight of the vote in an area committed to the discretion of a majority of the
board. Nor, as described above, does the attorney general have authority to impose
changes in the purposes of a charity - in particular, a geographic restriction.

17. A regulator's enforcement activities always have policy implications, even if unintended.
For example, when Manhattan District Attorney Robert Morganthau seized paintings
loaned by a Viennese collector for an exhibit at the Museum of Modern Art - out of
concern that they might have an illegal Nazi provenance - museums throughout New
York feared for their ability to put together exhibitions requiring loans from non¡esidents.
See 1lr the Matter of the Grand Jury Subpoena Duces Tecum Served on the Museum of
Modern Art, 719 N.E.2d 897, 901 (N.Y . 1999) (refening to the statute then in effect as
intended, in part, "to protect State cultural institutions that depend upon the free flow of
art for the benefit of the people of the State of New york,').

18. Even charity regulators, understandably, have specific goals and priorities. An elected
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State attorney general primarily seeks to further the interests of the electorate of his or her
State. The risk of such an approach, of course, is that charitable activity in the United
States could be viewed as a parochial, zero-sum game: As with business development
efforts, one State's loss is another's gain. (Nor is it clear that Illinois - which just lured
the Boeing headquarters - would lose on net from this mobility.) In terms of the national
public interest, moreover, relocation could be a positive-sum g¿rme: A charity board
might determine that the overall social benefit can be increased by moving the activities
from a State with a low urility to a State with a higher one.

19. In the case of the Terra Foundation, the Attorney General seeks to read into the purposes
of the corporation the desire to benefit primarily "the peopie of Illinois." The Attorney
General has in one other recently publicly reported instance made the same demand. As
the Chicago Tribune reported on the settlement reached with the Regenstein Foundation:

The fact that the new directors lived elsewhere had concerned the state attorney
general's oftìce, which intervened in the case and insisted the settlement say that
most of the money would be disbursed here.

"We're happy to get it locked in for the Chicagoland area," said Assistant Atty
Gen. Floyd Perkins. He noted that his offrce has intervened in another case to
prevent the Terra Museum of American Art on Michigan Avenue from moving
out of town.

J. Linn Allen, "Foundation Truce a Boon for Charities," Chicago Tribune,April2g,
2001, at page 14 (emphasis added).

20. In addition, the Attorney General's conception of who are "the people of lllinois"
overlooks perhaps the most important constituent of charity in t¡is ãispute: the donor.
Those with significant assets to bestow on society keep a .ior, .y. on the regulatory
environment. The position of the Attorney General that all charitable trusts io lllinoi, *.,
by law, established for the ultimate enioyment of the people of Illinois raises two unhappy
implications: First, that trust law applies across the board (and not just for registration
purposes) for all charities, regardless of the founder's choice of the not-for-piofit
corporate form; and second, that no regulator exists whose interest it is to look out for the
beneficiaries of a national or international charity. The next potential donor of an
important art collection will think long and hard before subjecting it to Illinois
jurisdiction.

21.The question of the "accountability" of charities is a hotly debated one in the
philantkopic world today. Equally important, it seems to me, is the accountability of the
regulator. "V/ho guards the guardian?" Lack of transparency in the regulation of
charities makes it impossible to assess the regulato.r. F.* cases involvLg nonprofit
fiduciary issues have reached the courts - often because of the concerns olciraiity
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fiduciaries as much as of the attorney general. Reform rather than punishment is

generally the goal of the charity regulator, and board members as well prefer a chance to
improve their behavior while avoiding embarrassment and personal liability. Closing
agreements or settlements between the regulator and the charity to end an enforcement
action can be quite detailed, often spelling out specific terms dealing with future structure
and governance. Under these circumstances, however, the board of a charity is
vulnerable to being sffong-armed into assenting to an attorney general's demands.

23. Only a court decision stands between the Foundation's purpose and governance structure
as they existed prior to the Attorney General's involvement, and a radical alteration of
purpose and governance structure as described in the Consent Judgment and Order.

CONCLUSION

24.For all the reasons outlined above, the Attorney General's participation in and
procurement of the Proposed Settlement - and anticipated future half-century
involvement - are inconsistent with the legal framework for the operation of charitable
not-for-profit corporations. The Attorney General's actions create an enormous
disincentive for charities to locate or seek incorporation in the state of lllinois.

This conciudes my Declaration

L1-/.).*-t-,
Evelyn Brody
Professor of Law
Chicago-Kent College of Law
Illinois Institute of Technology
565 West Adams Street
Chicago, Illinois

Dated: July 18, 2001
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Exhibit a

July 2001

EVELYN BRODY
Professor of Law

Chicago-Kent College of Law
Illinois Institute of Technology

565 West Adams Street
Chicago, IL 60661

3t2-906-5276
ebrody@kentlaw.edu

PROFESSIONAL EXPERIENCE

ACADEMIC:

Professor of Law, Chicago-Kent College of Lawr lllinois Institute of Technology.
Associate Professor 1998-2001 ; Assistant Professor 1992-1998.

Courses: Corporate Tax, Partnership Tax, Taxation of Business Enterprises,
Personal lncome Tax, Taxation of Investments, and Nonprofit Law.

Visiting Professor, New York University School of Law, scheduled for Spring semester
2002: will teach lncome Taxation and Tax Policy.

Visiting Professor, Duke University School of Law, scheduled for Fall semester 2001 :

will teach Federal lncome Taxation and Partnership Taxation.

Visiting Assistant Professor, University of Pennsylvania Law School, Spring semester
1998: taught Federal Income Taxation and Partnership Taxation.

Lecturer, University of Wisconsin Law School, Spring semesters, 1985 through 1988
taught Taxation of Partnerships and S Corporations.

RESEARCH AFFILIATION:

Associate Scholar, The Urban Institute, Center on Nonprofits and Philanthropy,
Washington, D.C., from 1998.

GOVERNMENT:

Prepared and taught a week-long program on Tøxation of Financial Producr¡, public
Finance Training lnstitute, Taiwan Ministry of Finance, July 4-g, lgg4.

Staff member, Clinton-Gore Transition, Treasury Tax Policy and lnternal Revenue
Service Transition Team, December 1992.

Attorney/advisor to the Tax Legislative Counsel, in the Office of Tax policy, U.S.
Treasury Department, August 1988 - May 1992.

16di-001336
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PRACTICE: Admitted in the District of Columbia since l98l (and in Wisconsin 1985-1990)

Mar. 1985 - July 1988: Associate, Michael, Best & Friedrich, Madison, V/isconsin.
Sept. 1981 - Jan. 1985: Associate, Arnold & Porter, V/ashington, D.C.

EDUCATION

LD., magna cum laude, Georgetown University Law Center, l9gl.

case & Notes Editor (19s0-1981), THe Tax LnwyEn (law journal of the
American Bar Association Tax Section, edited at Georgetown)

8.4., Yale College, 1976 (Comparative Literature, with concentration in Russian and
French 19th-century fiction); 1972-1974, Massachusetts Institute of Technology.

PUBLICATIONS

Troubling Lessons from the Bishop Estøte Settlement for Administering the New fnturmediøte
Sanctions Regime,32 ExErr¿pr Onc. Tex R¡v. 431 (June 2001); reprinted as
Administrative Troubles for Administering the Intermedíate Sanctions Regime,92 T¡x
Norrs 423 (Juty 16, 2001).

A Taxing Time for the Bìshop Estate: What Is the L.R.,S. Role in Charity Governance?, 2I tJ.
Hnw. L. R¡v' 537 (1999) (Symposium Issue on the Bishop Estate Controversy); reprinted
at 29 Expl¿pr Onc. Tax R¡v. 397 (September 2000).

Charities in Tax Reform: Thrests to Subsidies Overt and Covert 66 TENN. L. R¡v. 6g7 (1999);
reprinted at 27 Exervtpr ORc. T¡x R¡v. 399 (March 2000).

Tax Treatment of Nonproftt Organìzøtions: A Two-Edged Sword? (with Joseph Cordes), in
NoNpRontrs AND GOV¡nNN4rNt: COILRBORATTON nNp CoNnllcr 14i (Elizabeth Boris
and c. Eugene steuerle eds., The urban l¡stitute press, lggg).

o'A Legal Scholar's Perspective," Book Review a/Hnnnv H¡,NsrvrnNN, THE OwnnRsHlp or,
ENrBRpRlsE, in 28 NoNpRo¡.lr aNo VoLln{TARy SpcroR e. 21g (1999) (symposium
book review)' Professor Hansmann's response, "Nonprofit Organizations in
Perspective," appears in 29 NoNpRoFrr eNo voluqrARy s¡crón Q. 179 (2000).

The Modern Tax Treatment of Educøtion Expenses,3 Covrr¿r-rr.lrry TAX L. Rpp. I (Fall 1999).

rntroductìon to the Nonprofir symposium Issue, 23 J. conp. L. 5gl (199g).

Of Sovereignty and Subsídy: Conceptualízing the Charity Tax Exemption, inthe Nonprofit
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E. Brody, C.V., page 3

Symposium Issue, 23 J. Conp. L. 585 (1998); reprinted at22Exrrvtpr ORc. Tnx Rrv. 421
(December 1998).

The Limits of Chøriþ Fiduciary Law, 56 Mo. L. R¡v. 1400 ( 1998). An earlier version is
available as Working Paper No. 242, Program on Non-Profit Organizations, Yale
University (June 1997), as part of a project on the changing dirnensions of trusteeship,
directed by historian Peter Dobkin Hall (Hauser Center for Nonprofit Organizations, John
F. Kennedy School, Harvard University).

The Tøx Treøtment of Educøtion After the Taxpayer Relief Act of 1997,78 Tax Nores 1514
(Mar. 23,1998).

Hocking the Hølo: Implications of the Chørities'Winníng Briefs ur Camps Newfound/
Owatonna, Inc., in The Howard Oleck Memorial Nonprofit Symposium Issue,27
SrursoN L. Rrv. 433 (1997), reprinted in 20 Ex¡tr¡pr ORGANTzATToN T¡,x Rpvlrw 3l
(April 1998).

Chøritøble Endowments and the Democrøtization of Dynøsty, 39 Aniz. L. Rrv. 873 (1997\

Institutionøl Dissonance in the NonproJit Sector,4l vlll. L. R¡v. 433 (1996).

Agents Without Principals: The Economic Convergence of the NonproJit and For-Pro!ìt
Organizational Forms, 40 N.Y. L. ScH. L. R¡v. 457 (1996), cited at Pegrøm v.

Herdrich, No.98-1949,120 s. ct. 2143,2157 n.11 (June 12,2000) (HMo case).

Paying Back Your Country Through Income-Contingent Student Loans,3l SaN Dlpco L.
R¡v.449 (t994).

Ev¡lvx BnonY, Bnucn K. Bnxesu & M. Krvr¡l BRvaxr, P¡,Rrxrnsnlps: Coprpurn T¿,x
PR¡crlcs a¡¡o PLIxNING GUIDE (1989, with annual updates through Ig94).

Co-author, A Gulon FoR WIScoNsIN NoNpRoFIT ORc¡Nlz,lrtoNS (State Bar of Wisconsin;
1990, 1992, 1995 &. 1998 updates) (chapter on the tax treatment of charities).

In Prosress:

Editor and author, PRonEnry-TAX ExrrrrprroN FoR CH¡.Rlrles: M¿,pplxc rr¡¿
B¡'rrlnrlBI-n (Urban Institute Press, forthcoming 2001). Having planned the coverage of legal,
economic, historic and political issues, I recruited appropriate chapter authors. I am writing the
Introduction and Chapter 6, Legøl Theories of Property-Tøx Exemption: Sovereignty euøsì
and Real; and co-authoring Chapter 9, State-Pøid PILOTsfor Nonprofit Property and Other
Hørtþrd, Connecticut Inìtiøtìves (with Nicholas R. Carbone). A book conference was held June
6-7,2000 (see below). March 2001 drafts available.
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The Legal Frameworkfor NonproJit Orgønizations, chapter for second edition of TuE
NoxpRorlr SECToR: A RrsrnRcH HANDBoox (Walter W. Powell, ed., Yale University press
7987), to be edited by Richard Steinberg and Walter W. Powell (Yale University press,
forlhcoming 2001). December 2000 draft available.

Accountabílity and Publìc Trust, chapter in Tttt SrnrE oF AMERtcA's NoNpRoFrr SECToR,
to be edited by Lester Salamon (Nonprofit Sector and Philanthropy Program of the Aspen
lnstitute, forthcoming 2001). January 2001 draft available.

Are NonproJits Orgønisatíons Dífferent?, chapter in Tseorues oF NoNpRoFrr ENTER.pRT3E
(Helmut K. Anheier & Avner Ben-Ner, eds.) (Kluwer/Plenum, forthcomin g}00l). February
2001 draft available.

Standing, chapter in AccouNTABILITy, New DmrcrIoNS FoR pHILANTHRoptc FLlNnR.rlstwc,
edited'by putnam Barber (Jossey-Bass Quarterly Sourcebook, forthcoming 2001).

Book Review of Nonae\ I. Snnnn, A Conronqrn Fona oF FnnEDoM, 30 Hopsrne L. R¡v.
(forthcoming, Fall 2001) (in progress).

ftAggregate or Entity: A Constitutional View of Association and Group Speech." In
progress.

ACADEMIC PRESENTATIONS AND PARTICIPATIONS

Presenter, "Aggregate or Entity: A Constitutional View of Association and Group Speech"
at'.

The University of Southern California Law School, faculty workshop (Los Angeles,
scheduled for March 18, 2002).

The 30th Annual Conference of the Association for Research on Nonprofit
Organizations and Voluntary Action, as part of a panel on "Nonprodt Lu* in Historical
Perspective" (Miami, to be schedured during Nov. 29 - Dec. t, zoot¡.

Presenter, Accountøbìlity and public Trust, at:

The Canadian Law and Economics Association Annual Meeting (Toronto, scheduled
for September 28, 2001).

The 12th Annual Conference of the National Council of Nonprofit Associations, as part
of a panel of draft chapters from the forthcoming volume THE Srnr¡ oF AMERrcA,s
NoNpnopn Srcron (Albany, June 11, 2001).

The Chicago Area Nonprofits Seminar Series, Nofhwestern University (Evanston,
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May 2,2001) (Burton A. Weisbrod, organizer).

The 29th Annual Conference of the Association for Research on Nonprofit
Organrzations and Voluntary Action, as part of a panel of draft chapters from the
forthcoming volume THE SrATE oF AMERIcA's NoNpRoFIT SEcron (New Orleans, Nov
18,2000).

Presenter, The Legal Frameworkfor NonproJìt Organizations, at.

The Fall 2000 Nonprofit Sector Doctoral Workshop of the Hauser Center for Nonprofit
Organìzations, John F. Kennedy School, Harvard University (Cambridge, Nov. 29,
2000).

The 29th A¡nual Conference of the Association for Research on Nonprofit
Organizations and Voluntary Action, as part of a panel of draft chapters from the
forthcoming second edition of Tu¡ NoNpRorIr S¡croR: A RpspencH HeNosooK (New
Orleans, Nov. 18, 2000),

The Fall 2000 Semina¡ Series of the Program on Non-Profit Organizations and the
Institution for Social and Policy Studies, Yale University (New Haveno Oct. 16, 2000)

Visitor, Netanya Academic College, Israel, where I gave a faculty lecture, taught in th¡ee
classes, and spoke at a conference co-sponsored by the Israeli Center for Third Sector Research,
all on topics of nonprofit law and policy (December 28-30,lggg).

Presenter, A Taxing Tímefor the Bishop Estate: What Is the L,R.,S. Role in Charity
Governance?, at:

The University of Illinois College of Law, Faculty Workshop (Champaign-Urbana, Feb
25,2000).

The Chicago Area Nonprofìts Seminar Series, Northwestern University (Evanston,
Nov. 30, 1999) (Burton A. Weisbrod, organizer).

The 28th Annual Conference of the Association for Research on Nonprofit
Organizations and Voluntary Action, as part of a panel on "stakeholders and the Flow
of Revenues to Nonprofits" (Washington, D.C., Nov. 6,lggg).

Presenter, Charities ín Tax Reform: Threats to Subsidies Overt and Covert, at:

The Nonprofit Forum (New York City, Dec. 16, 1998).

The 27th Annual Conference of the Association for Research on NonprofÏt
Organizations and Voluntary Associations (Seattle, 'Washington, 

Nov. 5-7,1998), as
part of a panel on "Tax and Finance Issues Affecting Nonprofit Organizations."
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The Tax Policy Workshop, Georgetown University Law Center (Washington, D.C.,
Oct. 9, i998).

The Tax Policy and Public Finance Colloquium, New York University School of
Law, Winter-Spring 1998 (New York City, Apr. 16, 1998).

The Spring 1998 Nonprofit Seminar Series, Institute for Policy Studies, Johns
Hopkins University (Baltimore, Mar. 2,lg98).

Co-presenter (with Joseph Cordes), Tax Treatment of NonproJit Organizations: A Two-Edged
Sword?, at the book conference on NoNpRoFITS AND GovpRNtr,lENT, Center on Nonprofits and
Philanthropy, The Urban Institute (Washington, D.C., June B-9, 1998).

Presenter, 66The New Tax Incentives for Educationro'at the Tax and Social Policy Forum,
American Bar Association Tax Section, V[inter Meeting (San Antonio, Jan. 23,lggï).

Presenter, Of Sovereígnty and Subsidy: Conceptualizing the Charity Tax Exemption, aspart of
a panel of papers relating to "Property-Tax Exemption and Payments in Lieu of Taxes" at the
26th Annual Conference of the Association for Research on Nonprofit Organizations and
Voluntary Action (Indianapolis, Dec. 6,1997).

Presenter, The Limits of CharÍty Fiduciøry Law, at:

A faculty workshop, University of Iowa College School of Law (Oct. 1 0, 1gg7).

The Legal Studies Workshop, University of Virginia School of Law (Oct. 3, Ig97).

Presenter, Chøritøble Endowments and the Democrøtizatíon oî Dynøsty, at:

The Institute for Policy Research, Northwestern University, workshop series of the
Program in Philanthropy, Voluntarism, and Nonprofit Organizations (Mar. 7, lggT).

George Mason University School of Law, Faculty Workshop (Dec. 3, 1996).

Discussant, on Michael Krashinsky, Stakeholder Theories, given as part of ..Economic Theories
of NonprofTt Organizationsr" the 1995 Voluntas Symposium, held'at the program on Non-
Profit Organizations, Yale University (Nov. 16-lg, 1995).

1. Propertv-Tax Exemption Book (see also "publications," above):

Organizer and presenter, Conference on PRopnRry-T¿.x ExtvlprloN FoR CH.lRltIBs:
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M¡,ppI¡¡c rHE BATTLEFIELD, Center on Nonprofits and Philanthropy, The Urban
lnstitute (Washington, D.C., June 6-7,2000).

Presented "The Current State of Tax Exemptions" at the 20th Annual State and Local
Taxation Conference, National Conference of State Tax Judges (Boston, Sept. 21, 2000)

Organizer and moderator of a panel on The Charity Property-Tax Exemption, National
Tax Association Annual Meeting (Santa Fe, Nov. 10, 2000).

2. Seminar Series on Nonprofit Advocacy and the Policy Process:

With Professor Frances Hill, University of Miami School of Law, I am helping Center director
Elizabeth Boris and staff organize a series of ten seminars in Washington, D.C., from February
2000 to December 2001, on the legal and regulatory framework for the advocacy activities of
nonprofit organizations. The Center is commissioning papers for discussion and publication. I
have been planning and moderating sessions, drafting and editing seminar summaries for
publication and Web posting, and editing papers. In addition, I -

Presented o'The Elements of Advocacy" at Seminar #1 - Nonprofit Advocacy: Practices
and Perspectives (Washington, D.C., February 18, 2000).

Presented "Accountability: To whom, For what, and How?" at Seminar #6 -
Representation, Participation and Accountability (Washington, D.C. February 16,2001).

Writing and will present 66Aggregate or Entity: A Constitutional View of Association
and Group Speech", at Seminar #9 - Advocacy and Democracy: Rights, Theories and
Practices (scheduled for Washington, D.C., September Zl, Z00I).

3. Emerging Issues in Philanthropy Series

Member, planning group for a semi-annual series on "Emerging Issues on Philanthropyr"
sponsored jointly by The Urban Institute Center on Nonprofits and Philanthropy and the
Harvard University Hauser Center for Nonprofit Organizations (from 1999). (The other
planners are, from the Urban lnstitute, Center director Elizabeth Boris and economists Eugene
Steuerle and Joseph Cordes; and Marion Fremont-Smith, senior fellow at Hauser.) V/e have held
programs on the efficiency of the charitable tax deduction, the unrelated business income tax,
election-year issues in philanthropy, and the "related" activities of nonprofits carried out in for-
profit form. In addition to helping to organize and moderate panels, I was a panelist for Has the
Unrelated Business fncome Tax Become a Voluntary Tax? Administrative and Desígn Issues,
at Conference on UBIT: Tge Doc Tgnr DopsN't Bttr, Harvard University Hauser Center for
Nonprofit Organizations (Cambridge, Nov. 11, 1999).

PRESENTATIONS To PRACTITIONERS Recent presentations include -
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Tax Topics

Organized and moderated a panel on "The Party Platforms: Tax Proposals Affecting
Individuals," at the Individual Income Tax Committee, ABA Tax Section, Fall Meeting (Los
Angeles, Oct. 14, 2000).

Faculty (with Charles R. Levun and Michael Cohen), Pørtnership, LLC & S Corporation Tax
Plønning Forum (with Commerce Clearing House) (in 1999: Boston, Sept. 16-17:Las Vegas,
Sept.23-24; Seattle, Sept. 30-Oct. 1, and Chicago, Oct.28-29; in 1998: Nashville, Sept. 1Z-tS;
Boston, Sept.24-25; Chicago, Oct.29-30;in1997:Boston, Sept. 18-19; Chicago, Oci. 23-24).

Lecturer, Tasc Consequences of Choíce of Busíness Entitíes,"How to Form an Illinois Business
Entity: Corporation and Its Altematives," Chicago Bar Association (Oct. 13,1999; Oct. 14,
1998; Oct. 15,1997).

Nonprofit Law Topics:

Speaker, Il/hat Lessons Can Be Leørned from the Bishop Estate Case?, at the 20th Annual
Conference on Not-for-Profit Organization, Chicago-Kent College of Law (Chicago, June g,
2001).

Organizer and Moderator, '6The Treasury's Public Poticy Power: Identity, politics and Other
Considerationsr" at the Exempt Organizations Committee, ABA Tax Section, Midyear Meeting
(San Diego, J arr. 2I, 2000).

Speaker, Qualified Støte Tuition Programs, on panel on "Hot Issues in the Education World,,,
Exempt Organizations Committee, ABA Tax Section, Midyear Meeting (Orlando, Jan. I 5,l9gg)

Lecturer, Rationale for the Nonpro!ìt Sector II: Legal Phílosophy, and panelist (with Elizabeth
Boris and Burton Weisbrod), Case Studies: Apptying the Concepts/Testiig the Boundaries, for
the Aspen Institute's Nonprofit Sector Strategy Group (Aspen, Colo., June l0-14, l99g).

Panelist, Trustee Code of Ethdcs, for the program "LegalProblems of Museum Administration,,,
ALI-ABA (Chicago, Mar. 27, I 998).

Tax-Related:

American Bar Association, section on Taxation (member since l9g4):

Chair, Individual fncome Tasc Commíttee (formerly "Individual lnvestments and
Workouts"), two-year term beginning June |999;previously vice chair. I have organized
programs on the constructive sales of financial products; the increasingly complicáted
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capital gains rules; the use of equity-based compensation (stock and stock options); the
distinction between investors, traders, and dealers; the political party platforms' 2000 tax
proposals affecting individuals; and the income-tax consequences of possible gift-and-
estate tax repeal.

Co-Chair, Subcommittee on Policy Issues ønd Compliance, Exempt Organizations
Committee (from Spring 1997). In March 1999,I wrote a policy memorandum at the
request of the ABA Tax Section on the Clinton administration's proposal to tax the
investment income of trade associations. Available at25 ExEtr¿pr Onc. T¡x R¡v. 138
(leee).

Articles Editor, THr Tnx L.lwvBR (American Bar Association), from 1996-1999.
Edited Claire E. Toth, Nonrecourse Debt in Excess of Fair Market Value and
Disappearing Basis: The Partnership Paradox,50 Tnx L¡wyan 37 (Fall 1996); Peter C
Canellos, Reasonable Expectations and the Taxation of Contingencies,S0 Tax LewygR
299 (Winter 1997); Daniel S. Goldberg, Nonrecourse Debt in Excess of Fair Market
Value,5l Tnx LnwvrR (Fall 1997); and Jeffrey A. Maine, Evaluating Subchapter S in a
Check-the-Box World,51 Tax LnwyeR 717 (Summer 1998).

Member, Great Lakes TEiGE Council (advisory group to the IRS Tax-Exempt/Government
Entities Division) (starting April 2001). Made a presentation on "Lessons from the Bishop Estate
Case" at the April20, 2001 meeting.

Member, Academic Advisors to the Joint Committee on Taxation in Connection with a
Study of the Overall State of the Federal Tax System (meetings with Joint Committee Staff
held Washington, D.C., June 5-6, 2000; January 26,2001; and February 23,2001).

Nonprofit Legal Projects:

Participant and commentator, ALI Law of Nonprofit Organizations conference (N.Y.U. School
of Law, May 1, 2000). Scheduled to attend second meeting in Boston, September 14,2001.

Task Force Chair, Chapter 8 (Board of Directors), for working group on revision of The
American Bar Association's Revised Model Nonprofit Corporation Act (from March 2000).

Multidisciplin ary Nonprofit Projects :

Council Member, Nonprofit Sector Research Fund, The Aspen Institute (from September
2000; previously, member of the Grant Advisory Committee).

Member, Illinois Nonprofit Study Advisory Committee, Donors Forum of Chicago (from
re99).

Peer reviewer of manuscripts for the NonpRo¡'tr AND Vor-u¡¡tlny SECToR euanrnnr-y and
for Noxpnoplt MnNacEMENT & Ln¿,nnnsslp.
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Member, Association for Research on Nonprofit Organizations and Voluntary Action
(ARNOVA) Blue Ribbon Presidential Task Force on New Directions (nvo-year term, beginning
November 1999). ARNOVA member since 1996.

Participant, "Accountabilify in the Nonprofit Sector," at the invitational meeting convened by
the Council on Foundations, Council of Better Business Bureaus, lndependent Sector, National
Charities lnformation Bureau, National Center for Nonprofit Boards, National Council of
Nonprofit Associations, and United V/ay of America (Washington, D.C., June 28, 2000).
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May 17,2001
.tlllrll'iEl' CtN! n^l.

Stophen C' Ca¡l'son
Sidlsy & Austin
Bank O¡o Plaza
l0 South Dca¡born
Chicago. Illinois 60603
Ilar: (3t2) 853-?036

William IL Quinlrn
J¡r¡es R, C¡rroll
Quinlan & Cricha¡r¡, Ltd.
30 N.I.asa¡lc Strest
Suire 2900
Chiogo.Illínois 60602
F¡r: (3fZ) Z6¡.30f3

Brian L. Crowe
Jamee Wilson
Shcfrky & Fro¡lich, Ltd.
444 N. Michigan Avenue
Sutto 2500
Chicago, Illinoie 6061 I
Fr¡; (312) 52740t1

David C. Hilliad
Brett A..August
Pattishall. McAuliffc, Newbury, Hillianl
& Gcr¿ldson
Suite 5000
]11 South Wacksr Drivc
Chicago,Illinoi¡ 60606
I¡ax: (312) 55¿l-80ts

Bg:PooElcgÍthpslatcofllunolsv¡.Terr¡Fouudrtion'St'rt'

Gentlo¡nenc

A¡ üs court lroaring ø Mry lt6, I w¡¡ nr¡pri¡od to hrrr dcfcnsÊ councol fqport to Judgo

Kinn¡inl th¡t thc Attorncy Gctr€fs¡;g nrodiflo¡tis¡rs to thc ¡acdiator'¡ cirorlated EsfilomÇnt wctt' ¡t

;bÃ;ri"i ¡oriuti* ftoni ths tcrnrs of rbe mediation agreerncnÏ. I w¡u tt¡rlher rurpriscd to hoar that

A;-,"J;,"r's oFficc had also nggesæd to dcfsr¡se-coun¡el that our shangc!_$c a n¡bstanrial

Jeviatio6 from thc þms agr€edto tr¡t r'iidey. lbcmcdiator's documcnt lookcdlike a brcad Þntsh

ouflinc and our docuueut t¡¡ Egtnt trr providr thr ng¡drd gpccíñcS'

t arn wfiting tbercforo to slarify thl¡ gfñco'¡postrion ou ¡ettlsrncut iuthi¡ crso andthc b¡¡ie

ror our rddiríon¡ æ¿ actctiooe to thc nrodiatot'B dnft. It ¡bquld be uotod Ûlt wc nadc no chmgee

,o p* I of thr modiúorr¡ dnfL t'loqrcvc. settle¡neût here w8s digo¡ssed on a comprchernsive total

ieutsrne¡¡r uasis rndrbi¡of6cs'r addirions ¡ndmpdifiostion¡wercn¡dato c¡rPnlvnecersrynocded

n¡cchsric¡ ro isrsurc cafoæsabílity, whicb ths mediatpr'g dr¿fl lac,keú Speoificelly it supplied
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provis¡ons for rclcctirrg ths new Boa¡dwhich e¡s in thc epirit of what was egraed to last Friday, but
which are ¡bsø¡t in thc nrer,liator's dr¡ft. Wc also providcd nceded preci¡ion about tctmt of officc
and how and wbcu ngw oftiçrr would lrc selccted, which wc¡ consistrul \pilb s8rceme¡$s ¡nd
tlisc¡rs.çions on Friday. bur which wcr'e r¡o! ¡ufficicat i¡ thc medirtor'r d¡¡fl-

At thc msdistion mecting last Friday, I st¿tcd ths Anomsy General'c po¡ition for setüe¡no¡t
¡¡ould bo ecoomplishcd þ two diffcrcnt anpro¡chcs. One approach would þe by a complcx lengthy
docunrs¡rt provic:ng thc dot¡ilr of whst tì¡e Te¡rr Foundation could md coultl not do, much glong

thc linc of our pûst discusn¡ons, and to thc point th¡t it muet opcrete in an¡l flom Illinois and íu most
instancçs in no other location with sotrc board re,plecsmont ard rc.conpodtion. The s€cond
a¡rproach to scttloment wss thrûugh a chaagc in contol of thÊ Foundsrion by putting in Flasc, now
at sonlemcnt, a tnajority on thc Bo:ud acccptable to tho Attonsy Gcnral nnd who he, in his sole
di¡srction, belicvod f¡vorsd Illinoie, eccorrrpaniedhythemodest¡cstristiveadditioñto theprx¡roses
o¡r thc Fou¡rdadsn as our sct forth in rho msdf¡tor's ¡çttlsncnt. proposrl. lt evolved thmugh
discussion that ec¡tain partior prcfcrrcd o Ëoundarion ftÊÊ to sheft ¡tE own soruseì and thus prulbrcd
lin¡ited modification on purpose and thc rnet¡llction of a Board thç Atlomey Gcneral and plaintifls
would scoept.

I explairted at the cnd of tbc day Friday and swcral tìmes du¡ing tho day that this Oflicc
woukl not ¡ettlc until thewording onrostrictions was¡esolvtd, actual nãmcr of rhoBoa¡dmcnrbsrs
were known, a¡rd tbe ntakeup of the Boa d acknowlcdgcd rs accçtablc ¡o úl¡ OI[cs, t s¡ated thãt
wc had ¡¡ scnge of who in thc pad had brcn pro-Illinois and who hed nol" snd that at tbc ond of tbg
proccsú thc Attorrrcy Gsnonl wsuld settte ¡¡¡d eceept thc Bo¡¡d onþ if there wc¡re a mrjorig who
wcrc pro-Illtnofs as detcrmind þ him i,r his solc di¡erctiÊ'n. l)iseucsisss proceeded ¡nd cnded m
this basis. The mediatsr's circulated documest was not precise on thatpoint,

Thc m¡dietor's prc¡roral as cirurúated docc not cor¡tÊin this ñ¡r¡drmer¡Al condition of the
Attomey Gcncral. Wc¡wigwedthcme{liq¡or'¡framework it appearedtorequirc an electionofthc
board but r¡/aBted tbe agfc.cment prior $' ån clcotion. Vfe tied to modiS lbc t¡rtrrs to allow this
Off¡ccto know a¡rd effcctthcúEtßcrrp ofrbeBoard rndaccept ltinr¡cúllcmcntdocumørtboforotha
clssrioa o€curs. If thc partioc wisb to inriludo ths t¿rm¡ egmcd lert Friday that úç Ëoa¡ô wtll hold
an clootion ¡nd thcn rllow thie Of6cc t¡r rgrricw tbe ncw Boa¡ü and dccide whetbsr wo ascept its
makeup rnd whsthsr wc agrc€ to rottlr, r*'¡ hrvr no objection

Therç was sr¡bst¡¡lial di¡cr¡¡sio¡ ¡bout ¿ comnlwcc to solcct tbo ncw dircctors, rubjcct to r
fin¡l rcvia,u¡ ¡nd ri¡ht in thc Attorncy Gcnæ¡l to accspt or reject the ncw Bor¡É prior ¡o having a

setúemeng À di¡or¡¡aien tool¡ phce ebout hor¡r th¡t would worlc The discu¡sion¡ considcred a¡t
plaimiff* eü ¡tofsndznts s¡¡d Stcbbins rcsigmng Evcntually as r püt of a oompromi¡o, it was
dsoidcd thât oDly Alan Simpson'r reeigratis¡¡ rrluld bo rcccptcd.¡nd ¡ll othc¡É would stry ott, but
five additioo.rl Bo¡¡d ¡ucnbcn would be adds{- A provl¡toD for h¡virg a mqidty of Illinoi¡
citizcn¡ wrs thq¡ d¡ssussed. At eæù stagc end¡unctu¡ç I re-statad thât at thc cnd of lhc proccrs tho
Âtrornoy Cßr¡¡ only war¡ld scttlc nro ¡csøt tha Bo¡rd if it cont¡insrl aaqjority who wcrc pm-
ûllnoi¡ as d¡¡rgrra¡nçdby thir Of,ñeo'

Rsncwed discussion¡ tbcn ocet¡rrçd on how the Êvc ncìv Board me¡¡rbcre would be sclcctcd.
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Itwas egreedth¡t acommitæocoruposedofM¡¡rs. Hilliard. Brurtroek, Gidwits,Stebbin¡ ¡sdTuckcr
weuld rceÊpr nominc¿N, thet thcy, thc committoc, sclcct ugw Board ¡utrr¡bcr candidatos, that thc
Artnrncy Gcnoral could m¡¡Irc recommcndations for nomi¡ations, ¡¡d most imporlrntly thc Ânorncy
Gqrral-had thc right ¿t his ¡olo rliccrtíoa þ decide to cccept thc nominatal d,ircctor¡ ornot. and
rhar rürimatcly livc would be agrccd upon by thc Atlorncy Gcocral to bc profon¡a clcsted. This
procc¡t und right iu thc Attornoy Gcucra¡ w¡¡ madc clRr ¡tmcdiatiou, and wrs an integral prn of
tbe cornpromira that ellonr¡ tbe defc¡d¡nts to rrrr¡ain es Boa¡ü mgmbcrs.

Funhsr it was my uadantnnding ú¡t ttn rgreemcil i¡rclud¿d a mid-Jru¡c ¡pccial Board
nrecting whictr would mechanics¡ly coru¡ilctc the clcçtion of tbe ñvc nmr Boe¡d members selected
a¡ I sçt hrth abovc, ¡¡rd ¡hcn allow m elcction of nsw ofllcsrr, cstablirh ane* oxecutÍvr oomrnittee,
csrgblish ù tlcw stcü¡ng committec and ¡ct tgnn¡ of ofiice fgr the fiftcsn Boa¡d mclnbcrs with trc
nçw Bourd ¡nembors participatiag. Thus the agreccrørt re¡chsd w¡ç that the Attorncry Gencral woukl
not sçrtls r¡ntil thc idontity of th¡ new llosd wnr clcarly steted tnd Bccqtsd by him ¡t his solc
discrction rnrl tl¡st thc nry Boa¡d rncr¡rben would bc inrmcdirtely involvcd in electing new
ofñcers and thc funnation ofthc For¡ndarim'e ngnificurt sormrincc¡,

The eottlennent doçument círa¡lcred by tho mcdiator doeu not prrovide all of the terors as se¡
fonh absvc a¡d thcrçfo¡= we do not sgrÊr th{t it ecu fortb tlre agraarrent rcaohcd last Friday. Thc
mediator's proposal provídcs Bt (Part Ð t. c.) that ths esti¡e Bor¡d q¡ill ¡os¡in¡te candidetcs r¡¡d
participate ia e spccial clcction in mid-June end tbet oo¡niuatío¡¡s ¡halt bc coordinatcd with a
cc¡nuittoo and the Attomcy C¡cneral. Wc do Dot rgree th¡t tho¡e provirions prcvide ¡bc rcrrns
rrx¡uiredby lhc Attoncy C¡cs¡erel etpa¡t ofthc ¡c$Icsrent. Thq medialor'S aottlcmcfrtpropotal does
not provirlc that the Attorney Gcneral hrre e righr to withhold scttllng until thc makÊr¡p of the neut
Boanl ig decided,

Ouradditions¡o tbie ¡ectionwGre crcantto givemeuring to tbeworüE "s,oo¡úinate with....tt¡s
Attorney Gcrreral" to rcflcct oru settlsmtnt reguirement lhrt at thc or¡d sf the prtccss the r{,ttomuy
Genc¡at wquld octtlc and aecept thc Bosrd. oaly if thc¡c w¡s e majority whs wøc pm-Illir¡oi¡ as
dctsrmincd by this Oflicc- Ottr frlrthcr pcsvi¡ion abost l¡linois dirootors acting e5 a gÞup to ¡elect
rhe poritionr rescrvÉd for lllinoi¡ans wes to ¡Eflcgt fh[l,lhg co¡trmittsc wu¡ morc than a nominating
com¡sitæe, tbet it would wor* ¡o ¡¡¡hcr n ¡mi¡ess and would selcct tho potcnrisl Board membss thet
would lilsely bc .€septcdby the Attorusy Geoe,rul,

V/e had only a tiutiËd time to rt0est upou ard modi$ thq mçdinor'e proposal. The tenn
rrscd by tbc modi¡tor "coordinstewith...tbe Attoñ¡cy Gqrcü,l" w¡¡ ¡rot sutEcicnt orprooice cnough
1l/o rttsrrpted to work with his drr$ ¡r'd uskc rnodificetions to givc cûcc¡ to rhc parties agrúad
tcç¡r¡¡. We a¡r prepurd to put in thc rfgeed lsr¡ns thEt thç Attorncy Gcucral mey wait r¡ntil the
Boa¡d gocr throu¡b thc clcetioa prooðr ¡nd th¡t b: will thea ¡cr¡isrr thc Bo¡rd makcr¡p and dccido
whetùor there ir a majorlry le pro-Illlaoir, aad thcn dstsrminc in his solc die crct¡on crhcthcr to ¡cttlc
thi¡mdte¿

It ¡eemrd ¡o r¡s th¡t tbe modiuor ctragcd thc tetus ts ¡$ecd , drafting tho ryreemeot to
providc that wc vrould ¡lroe qpoü Bo¡rd acnbrr¡ be&rc they wcrc clcsted. Our cbaagcs wute
osde ro work within the mcdiats'r nrggeotcd modiûod procç¡e lilc howcvc¡, rcqtiro undcr th¡t
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nrodificetiontbatwawo¡¡rd bavs rrigfutonor¡r¡¡ats a¡rd al¡ovctoup'fronterry mdellnpmineãi we

rtirt not wi¡b, Ieavinc ä". ;"* ,**uä, to Ju r"r-"s-r.ø orectcd to rho Borrd by unanimous consg¡tt

os an agreod p-oor".'lù. e"tt u"t tuie pro"iiion in conj,tnction with thc other euggccrcd ehan¡,et

would rllow ut to *tttoUofor" ttto coh'"i ¡ttotion' Pleasc uot€' wc hwe no pmblem with lhe te¡r¡¡s

aerced ro rcst 
'ridai-pr;¡r 

rrrs *¿ "iiiî;;9;;.rñ-Àitotoov 
c''¡rnat would rwicrw the

cõmposition ùf thÊ Tt*ffiJ *ã t" rti*- tori di¡ccstisri ng"t to accopt it ¡nd to seltle' tn

fu¡thr*race rhsreotwî ,uu*i, i sub¡ün¡tl 
"ããition 

pcrfocrry-ucccprabrc ro us, to add ar rrre ond of

r parr B I . c) es r"u"*", ;üt rsr."d rhetffiä;trr"ño'rrrt" n'c*r Board's çlesrron in Mid-Juuc

àoot ,t . Auotacy G;;.ülñ""at¡e¡p.ilt ro ¿ainniueinhi¡ ¡olediccrçtionwhethcrhebcli€ve'

rhe m¿jority of úre Bo'¡ ; be pro_I[iaoi;-*d t" dc¡idc rnd advise thcn wbethcr hs will sgrec to

a ssttlenrent of his l¡wsurt"'

we aleo sddcd tcrrns to (Prrt B l. ,l) becaurc it wrs agreed at medigtion that the new Boarú

mcmþcrs wcrc going to participet" ir, -ulìi"iìt* 95ccrc ¡nd astablishitrg a Dsw cxccutive

committce. Tbc rncústorir agreornent is ui*îrio" i¡ did not ¡tetc such with particuls¡ity. Èlefore

I was pnæarø to ¡tatoãv Gñrenec¡ø.rtre acnualagrcemcntsofltstFtiday,Iroquírodrnorc 
clarity

an,r prccision. v/c ;;foì;;rheoure ,bc ãitioøs'Ë¡cotior¡s so rhar thç nsw Board msmber¡ wsrc

.rrriø n right to participatc ¡s hadb¿en agræd'

lÈl'ebclicvetioreisoftl¡Gc]ssgnoglrcrc.Wgrlgowr¡rædtlrongrvBo¡¡d,itsncwofrtce¡s,and

new cNrscutirs cúr,ãitþe to uc iu place ,,nå *o"ios by end of Junc 2001' I did uot want to leavc

thc iseuc of tbc cxistíng officcrs ¡nd cxecutivc co¡lñiúcc unrcsolved ln limbo côitc a neq' Borrd

orcotediuJunc200iìriã¿-t"*te¿ut""iäãni.t*cã.ctlrrenoticsandholdthoscel'ction'- 
Ths

reçsnt hirtory of ¡chsdulisg Dorrd;;;ñ6ry": :t "**' I also did f¡ot want to tekc a

ch¡ncc *rar the ncw Bo¡rdt*bsr¡ *""rã-t"-rhcú¡ted out of cüch e mc*ting or thst tbo nen¡

nfficcrs wou¡i Uo.ctc;Ëd ar ¡ mcctiag *'it oot úç no¡r Boartl moobs¡ PrcrenL 1.hcrcfora our
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Metro

Foundation truce a boon for charities
J Linn Allen, Tribune staff reporter

A squabble in a wealthy and philanthroplc family ended with a
court seLtlement Friday that wÍl1 likely mean a generous and speedy
windfall for a number of major chicago cul-tural institutions,
hospitals and other charities.

cook county Judge Robert. Boharic approved the agreement,, which
provides thaL $50 million will be distributed Ehis year from the
RegensteÍn Foundation to a number of recipients, including the
Lincoln Park Zoo, the Art rnstitute, the university of chicago and
Rush-Presbyterian-St. Luke's Medical Center.

1Z8IOI CHICAGOTR I4
4,28t01Chr. Trib. 142001 WL 4067124
(Publication page references are not at'ailable for this document.)

It. al-so strpulates that
fut,ure by the $125 million
in the Chicago area.

Page I

90 percent of all money donat.ed in the
fund will go to charit:_es and inst.itut.ions

The pact ended more than half a year of wrangling among members of
the Regenst.ein clan on how t.o distribuLe money from the chicago-
based foundation, one of the city's major benefacLors for more than
50 years.

The conflÍct began late last summer when Betty Regenstein Hartman,
daughter of fund founders Joseph and Helen Regenstein, proposed to
give away $82 million t.o various chariti-es in a single year, which
would cut foundat.ion funds by rwo-thirds. Tlpically the fund gives
out only about 5 to 7 percenE. of iCs asset,s a year.

The fund's director, RoberE
fears Ehat it, was a prelude to
supported by Susan Regenstein
Joseph Regenstein Jr., who ran
deach last year.

Mecca, blocked the p1an, expressing
shuEting the fund down. He was

Frank, a daughter of Hartman's brother,
t.he fund for many years before his

Copr. O West 200 I No Clairn to Orig. U.S. Covt. Works

16di-001356



Conflict landed :-n court

Hartman filed a suit rn september trying to bar Mecca from
thwarting her wishes and allowrng the lump-sum d.istribution to go
ahead, which woul-d have included $15 million to the zoo, sr2 milrion
to the Art Institute and $10 million t,o the Unlversity of Chicago's
Regenstein Library.

The sett.lement allows Hartman to distribute $50 million this year
to beneficiaries on t.he same rist as her original pIan, which
included more than t,wo dozen charitres. No donation amounts were
specified, though a $12 million limit was set for any single
recipienL. H3rtman declined to comment on how she inLends to divide
t.he money.

Once that is done, Lhe pact. provides that Hart.man will step down
as a fund director and that a new board will be set up with five
members to supervise fuEure donations, including at least 920 million
more over the next five years.

Members of the new board will be Mecca; Frank; Frank's brother
Joseph Regenstein III; one of Hartman's two daughters; and Marshal-l
Fiel-d V, who has been i-nvolved with various civic insticutions.

Freld is to occupy a board seat reserved. for a "d.j-sinterested, non-
fami]-y person who resides in the St.ate of I1linois, " in che word,s of
the sett.l-ement agreement. That is important because although Hart.man
Ìives in winnetka, Lhe family members on the new board al1 live out-
of - state.

.12810I CH¡CAGOTR I4
4 '28 '01 Ch¡. Trib. 1.1200 I wL J067121
(Publication page references âre not available for this document.)

The fact t.hat the new directors
st.at.e at.E.orney general's of f ice,
insrsced the set.t.lement say that
here.

Page J

lived elsewhere had concerned the
which intervened in the case and
mosL of the money would be disbursed

"I4e're happy t.o get it locked in for the chicagoland area, " said
AssistanE Atty. Gen. Floyd perkins. He noted that his office has
int.ervened in anot.her case to prevenE t.he Terra Museum of American

Copr. @ Wesr 200 I No Claim to Orie. U.S. Govt. Works
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Art on Michigan Avenue from moving out of town

'I'm glad it's over t

Susan Frank, who l-ives
brother were happy about
wanted to be a member of
she said.

Page .1

outside Philadelphia, said she and her
the settlement, and added that she had J_ong
the foundat.ion board. ,,J,m glad it's over,',

Last farr, when Lhe family conflict became pubric, Frank said
closing down the foundation woul-d be contrary to t.he wishes of her
father, Joseph Regenstein Jr., who had long been a fixture in Chicago
philanthropic circl-es as head of the foundation.

Frank
^¡rô ^r

also said
educat ion

at the Eime that Hartman
to be bothered" with the

didn't have t.he
f oundat.ion.

" energy,

Among the factors holding up settl-ement of Lhe case, whose ¡erms
had been worked out in principle months â9o, were some $750,000 r_n
fees being bilIed to t.he foundation by attorneys representing Lhe
warring parties. A side l-etter to the pact said the lawyers woul-d
reduce Lheir billings to the foundation by 15 percent.

Lincol-n Park Zoo president Kevin Bell said he was glad the
foundation woul-d continue uo be a major giver in chicago over t.he
long term.

Be11 said that the foundation has pledged
Eo transform the large mammal house to the
Journey, and that funds for the project had
despite the conflict.

$9 million for a project
Regenstein African
been coming in regularl-y

Joseph
chemical
1950.

Regenstein, who made his fortune in the paper-making and
business, and his wife, He1en, set up the foundation in

INDEX REFERENCES
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MICHAEL K. KELLOGG
PETER W, HUBER
MARK C. HANSEN
K. CHRIS TODD
MARK L, EVANS
STEVEN F, BENZ
NEIL M, GORSUCH
GEOFFREY M, KLINEBERG
REID M, FIGEL

KEI-I-oGG, HuerR, HarusEru, TooD .5. EVANS, P.L.Lc
SUMNER SOUARE

1615 MSTREET, N,W.

SUITE 4OO
wASHtNGTON, D.c. 20036-3209

(202) 326-7900
FACSIMILE:

(20e) 326-7999

HENK BRANDS
SEAN A, LEV
EVAN T. LEO
ANTONIA M. APPS
MICHAEL J, GUZMAN
AARON M. PANNER
DAVIO E, ROSS
SILVIJA A. STRIKIS
RICHARD H, STERN, oF coUNsEL

JuIy 1-2, 2001

By FaesímíLe and Federal- Express

Mr. Thomas loppollo
Assistant Attorney General, General Law
100 West. Randolph Street, 13th FLoor
Chicago, fllinois 50601

Re Interview of Floyd D. Perkins Regarding Terra
Foundation Lit.igation

Dear Mr. foppollo:

Thank you for responding by telephone to our requesL to
interview Mr. Perkins. while the circumstances comper us to
accept your limit.ation of the interview (as you put it, to an
informal "chil-chat"), we are disappointed that Mr. perkins has
refused to discuss his role in the Terra case on the record and
under oath.

Nevert.heress, due to the tight briefing schedure set by the
court, wê feel we must proceed with the interview. of course r
am sure you understand that we do so without waiving our right to
depose Mr. Perkins or any ot.her dj-scovery rights to which our
clients are ent.itled under well sett,led law.

We ask that you reconsider, at least, conducting the
interview on t.he record. This will serve all parties' interest.s
in avoiding confusion about the content of t,he conversation. A
transcript will make clear the questions put to Mr. perkins and
his answers without the need to rely on note taking. Thís is in
everyone's interest

16di-001362



K=uuosc, H UBER, HaNsEru, Tooo & Ev¿,r.¡s, P,L.L.C
Thomas Ioppollo, Esquire
JuIy 12, 200I
2

We will be present at your offices for the interview on the
afternoon of Monday, JuIy 16, 2OOl_, âL 2:00 p.m. if that is
convenient. Please do not hesit,ate to call me at (ZO2) 326-7g|s
if you have any additional questions.

Very t.ruly yours,

ø cl^^ /Ç¿ {tt¿

K. Chris Todd
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KElr-occ, HueEn, HANSrru, Tooo & Evarus, P.L.L,C
Thomas foppolIo, Esquire
'July a2, 200L
3

bcc: d
Neil M. Gorsuch
Leonard Garment
Larry Levinson
JoeI Bell-ows
Laurel BeIlows
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July 13, ?001

BY FACSTMTLE AND U.S- MAIL-----------
Lawrence E LevÍnson, Esq.
Verner. I.ripfen. Bernhard. McPhcrson and
Hand
90¡ l5rh Srreet. N W
Washinston. D C 20005-?301

Dear Mr Levinsun.

Dr Srebbins is on vacation He learned yesterday ôf youf desire to inrerview hirn
"on ¡he record and under oath" on Tuesday. July l7 -'concerning [his] involvemenl in rhe Terra

Fuuncl¿tiun litigation "

Dr Srebbins has already srald on rhe record ar the June 29, 200 I Board Meeti ng

rhe reasonr why he loinecl a rnajori¡y of rhe Board in voting in favor of ¡he results of the Court-
ord-rcd medi¿rion. We believe you already have a copy of thc repe of thut mÊetiflg We have
prepared a transcrrpr of the meering of which you could have a coFy if vou like Dr Stebbins
woL¡lcl nor say anyrhing tô you rnconsistent with wha¡ he already said on lhe record ai the June 29

Board Meettng.

Yours mrly

(.itl) Ê5¡-771i

Scc ljp

JEüJ_
Stephen C Carlson

\ttt¡rt 
^tr,¡{ 

oirr\r r r $.ra¡!lr ^\¡-Ll\.t¡q{,}\tx4l. liål\l;\ñtt
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MICHAEL. K. KELLOGG
PETER W. HUBER
MARK C. HANSEN
K. CHRIS TODD
MARK L. EVANS
STEVEN F. BENZ
NEIL M. GORSUCH
GEOFFREY M. KLINEBERG
REID M. FIGEL

KEUI-occ, HUBER, HnrusE¡¡, ToDD & Evn¡.¡S, P.L.LC.
. SUMNER SOUARE

1615 MSTREET, N.VV.

surTE 400
wASHtNGTON, D.C. eOO36-3e09

HSNK BRANDS
SEAN A, LEV
EVAN T. LEO
ANTONIA M. APPS
MICHAEL J. GUZMAN
AARON M, PANNER
DAVIO E. ROSS
SILVIJA A, STRIKIS

(aoet 3e6-7900
FACSIMILE;

(eo2) 3e6-7999
RICHARD H. STERN, oF coUNsEL

July 16,2001

Vìa Facsimíle and FedEx

J. 
'William 

Roberts, Esq.
Hinshaw & Culbertson
222 North La Salle Street, Suite 300
Chicago, illinois 60601 -1 08 I

Re: Interview of Dr. Steohanie Marshall

Dear Mr. Roberts:

I represent Alan Simpson, Judith Terra and Paul Hayes Tucker in the Buntrock v. Terra
litigation and am writing to request your assistance in scheduling an interview of Dr. Stephanie
Marshall in connection with the upcoming hearing on the proposed settlement of that dispute.

I understand that you represent Dr. Marshall in connection with the Illinois Attorney
General's investigation concerning the Illinois Mathematics and Science Academy. We have been
seeking to interview Dr. Marshall regarding the seftlement of the Buntrock v. Terra litigation.
Last week Laurel Bellows, my co-counsel, calied Dr. Marshall's office and spoke with her
assistant; Ms. Bellows left a message explaining that she would like to interview Dr. Marshall
concerning the settlement and requested that Dr. Marshall return her call. Dr. Marshall did not
return Ms. Bellows' call.

tilhiie i do not understand you to represent Dr. Marshall in connection with this specific
dispute, I am requesting your assistance in scheduling the interview given your representation of
her in a closely-related matter. 'We would like to interview Dr. Marshall under oath and have a
transcript made of the interview. Due to the schedule set by the Court, we would like to conduct
the interview tomorrow or Wednesday, although we also may be able to do it Thursday morning.

I appreciate your assistance in this matter and look forward to hearing from you.

Very truly
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rN THE CIRCUIT COURT OX' COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, et al.'

Plaintiffs,
v

JUDITH TERRA, et al,,

Defendants.

THE PEOPLE OF TIIE STATE OF'

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois'

Plaintiff-Intervenor,
v

JUDITH TERRA, et al,,

Defendants.

MOTION FOR LEAVE TO CONDUCT LIMITED,
FOCUSED DISCOVERY CRITICAL TO A

RESOLUTION OF PROPOSED SETTLEMENT

Defendants Judith Terra, Paul Hayes Tucker, and AIan K. Simpson (collectively, the

"Defendants"), individually and derivatively on behalf of the Terra Foundation for the Arts (the

"Foundation"), respectfully move this Court, pursuant to Illinois Supreme Court Ruies 201, et seq.,

for the entry of an order granting defendants limited and focused discovery as follows:

the deposition of Assistant Attorney General Floyd Perkins;

the deposition of Stephanie P. Marshall;

the deposition of Dr. Theodore Stebbins.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)

0

Hon.
o.N

*t<t
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As set forth in our objections of July 19, 200I,1no reasonable basis exists fol denying the

defendants an opportunity to deveiop additional credible evidence that the proposed settlement was

agived at in contravention of lllinois law. Verified evidence ah'eady before this Court - includirig

admissio¡s of Perkins, et al. - are more than sufficient to wauant the requested discovery. Abserrt

this evidelce, tiris Court sirnply cannot fairly or adequately consider the rnanifest wlongdoirig

associated with the coerced and improvident action by certain board rnernbeïs in supporting the

proposed settlement. No proper resolution of tire issues per-tinent to the proposed settlement can be

fairly, justly or reasonably effected absent the defendants' opporlunity to cross-exarnine the above

identifi ed critical witnesses.

Wherefore defendants respectfully urge this Court to grant the limited discovery requested

herein andto adjourn and continue any hearing dealing withthe proposed approval ofthe settlement

pending the conclusion of such discovery.

Respectfully submitted,

JUDITH and

P

By:
One

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive, Suite 4800
Chicago, Illinois 60601

Telephone: (3 1 2)578-0500
Fax: (312)578-1.234

rObjections of Defendants JudithTerra, Paul Hayes Tucker, AndAianK. Simpsonatpp,25

and26

a
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CERTIFICATE OF SERVICE

The undersigned certifies that he caused atrue and accurate copy of the foregoing Notice of
of Motion and Motion for Leave to Conduct Limited, Focused Discovery Critical To A Resolution

of Proposed Settlement to be sen¡ed on the parties listed on the attached Service List viath.e method
indicted on this 20th day of July, 200i

Ro Cumrnins
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DB¡.¡l L. BuxrnocK, ET AL.

v.
Juotr¡r TeRnA, ET AL.

00 cH 138s9

SERVICE LIST

$/iliiamR. Quinlan
James R. Canoll
John F. Kennedy
V/illiam J. Quinlan
QulNl.nN & Cnisu¿.¡'¿, Lrn.
30 N. LaSalle Street,2gtr'Floor
Chicago,IL 60602

Via Messenger DeliverY

Wiliiam F. Conlon
Stephen C. Carlson
Susan A, Stone

Lori L. Roeser
Surv Ausrnq Bnowx & Woon
Ten S. Dearborn Street

Chicago, IL 60603

Via Messenger DelíverY

David C. Hilliard
P¡rrrsu¿.t-L McAuLIFpe NPwsuRv

HrlunRn & GnR¡.LPsoN

311 S. Wacker Drive
Suite 5600
Chicago,IL 60606
Via Messenger ÐeliverY

Fioyd D. Perkins
Bany S. Goldberg
Assistant Attorney General &

Bureau Chief of Charitable Trusts
100 W. Randolph Street

3'd Floor
Chicago,IL 6060i
Via Messetrger DelÍvery

Donald G. Mulack
Marc L. Fogelberg
Micah E. Marcus
McBruoe B¡.rBn & Cot,es

500 West Madison Street

40'h Floor
Chicago, iL 60661

Viø Messetrger Delivery

16di-001378



rN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, et al., JUL Z 4 Z00t

Plaintiffs
v

JUDITH TERRA, et al.,

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois'

P I aintiff-I nt erv en o r t

v

JUDITH TERRA' et al.,

Defendants

NOTICE OF'' MOTION

See Attached Service List

pLEASETAKENOTICEthatonTuesday,Iuly24,200l at2:00 p.m., wewill appearbefore

The Honorable DorothY Kirie Kinnaird, or any other judge sitting in her stead, in Room 2302,
Leave to
a copy of

Richard J. Daley Center, Chicago, Illinois, and then and there present the Motion for

Conduct Limited, Focused Discovery Critical To A Resolution of sed Settlement,

which is attached hereto and hereby served upon you.

Dated: July 20,2001

One of s for Defendants

Robert P. Cummins
Thomas C. Cronin
CUMMINS & CRONIN, LLC
Firm ID No. 37288

77 West Wacker Drive, Suite 4800

Chicago, Illinois 6060 1

Telephone: (3 1 2)578-0500

Facsimile : (3 12)57 8 -1234

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

TO
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COTINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTR0CK, et al.,

Plaintiffs,
v

JUDITH TERRA, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

N0.00 CH 13859

Hon. Dorothy Kirie Kinnaird
THE PEOPLE OF'TIIE STATE OF
ILLINOIS ex rel. JÄMES E. RYAN'
Attorney General of Illinois'

P laintiff-Interveno r,
v

JUDITH TERRA' et a[.,

i
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Defendants.

MOTION F'OR LEAVE TO FILE RESPONSIVE
PLEADINGS AND TO JOIN ADDITIONAL PARTIES

Defe¡dants Judith Terra, Paul Hayes Tucker and Alan K. Simpson (collectively the

,.Defendants',), individually and derivatively on behalf of the Tena Foundation fol the Arts (the

,.Foundation,'), respectfuliy move for leave to fiie responsive pleadings andto join additional parties.

Such filings had previously been abated pending mediation proceedings as directed by this Court'

The filing of these responsive pleadings is consistent with the interest ofjustice and conforrns in all

respects with the applicable Rules of Civil Procedure.

'' 4'1
'.;t-ú* rt1
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Wherefore, defendants respectfully request the entry of an order glanting leave to file the

attached responsive pleadings and to join additional parties instanter.

Respectfi:lly submitted,

JUDITH SIMPSON and

P TUCKER

By:
One ttorneys

Rober-t P. Curnmins
Thomas C, Croniu
Cummins & Cronin, LLC
77 West Wacker Drive, Suite 4800

Chicago, illinois 60601

Telephone: (3 1 2)578-0500
Fax: (312)578-1234

-2-
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOTS
COLTNTY DEPARTMENT, CTIANCERY DIVISION

DEAN L. BIJNTROCK, et al.,

JUL z 4 ZoatPlaintiffs,
v

JUDITH TERRÁ.' et al.,

Defendants.
No. 00 CH 13859

THE PEOPLE OF'THE STATE OF'

ILLINOIS ex rel. JAMES E. RYAN'
Attorney General of Illinois'

P laintiff-Interven o r,
v

J{IDITH TERRA, et al.,

Defendants.

NOTICE OF MOTION

TO See Attached Service List

PLEASE TAKE NOTICE that on Tuesday, July 24,2001 at2:00 p.m., we will appear before

The Honorable Dorothy Kirie Kinnaird, or any other judge sitting in her stead, in Room 2302,

Richard J. Daley Center, Chicago, Illinois, and then and there present Motion for Leave to File

Responsive Pleadings and to Join Additional Parties, a copy of which is attached hereto and hereby

served upoll you.

Dated: 'July 20, 2001

One of for Defendants

Robert P. Cummins
Thomas C. Cronin
CUMMINS & CRONIN,LLC
Firm ID No, 37288

77 West Wacker Drive, Suite 4800

Chicago, illinois 6060 1

Telephone: (3 1 2)578-0500
F acsimile : (3 12)57 8 -1,23 4

)

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, et al.,

Plaintiffs
v

JUDITH TERRA, et al.,

Defendants.
No.00 CH 13859

Hon. Dorothy Kirie Kinnaird
THE PEOPLE OF'TIIE STATE OF'

ILLINOIS ex rel. JAMES E. RYAN'
Attorney General of lllinois'

P laintiff-Interven o r,
v

JUDITH TERRA' et al.,

Defendants.

MEMORANDUM IN SUPPORT OF'

MOTION F'OR LEAVE TO F'ILE RESPONSIVE
PLEÄDINGS AND TO JOIN ADDITIONAL PARTTES

Defegdants Judith Terra, Paul Hayes Tucker, and Alan K. Simpson (collectively, the

"Defendants"), individualiy and derivatively on behalf of the Terra Foundation for the Arts (the

"Foundation"), respectfully submit this memorandum in support of their motion for leave to f,rle the

attached responsive pleadings. Such filings had previously been abated pending mediation

proceedings as directed by this Court. The filing of these responsive pleadings is consistent with the

interest ofjustíce and conforms in all respects with the applicable Rules of Civil Procedure'

The applicable provisions of the Code of Civil Procedure (i.e., 735 ILCS 512-601 et seq.) are

to be broadly and liberaily construed so that cases are resolved on their merits. (See Lee v. Chicago

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

16di-001385



TransitAuth.,l52lll.2d 432,467 (1992),cert. denied,508 U.S.908 (1993);Savagev. Pho,312Il1.

App. 3d 553, 556-57 (2000); First Sec. Bank, i65 I1l. App. 3d 725,730 (1987).

A¡alogizing tlie filing of our proposed responsive pleadings to a circutnstance in which

pleading amendments are sought to be effected, out Supreme Court as held that the granting of such

relief is ciearly in the interests ofjustice. Indeed, the lliinois Supreme Court has identified a nutnber

of cr.iteria the satisfaction of which endolses tire glanting of the relief herein lequested.

Stated sumrnarily and consisteut with the Court's criteria, the filing of the responsive

pleadings is timely; had been abated by the Court's referral to mediation; wili advance the rnerits and

resolution of tire litigation; and witl notprejudice any party to these proceedings. Indeed, absent an

opportunity to respond to the unfounded allegations of the cornplaints, it is the defendants who will

be irreparably prej udiced.

Wherefore, we respectfully request that the Court grant the defendants leave to file the

attached consolidated answers and counterclaims instanter.

Respectfully submitted,

SON and

TUCKER

One s

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive, Suite 4800

Chicago, Illinois 60601

Telephone: (3 1 2)578-0500
Fax: (312)578-1234

By

a
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CERTIF'ICATE OF SERVICE

The undersigned certiflres that he caused atrue and accurate copy ofthe foregoing Notice of
of Motion, Motion for Leave to File Responsive Pleadings and To Join Additional Parties and
Mernorandum in Support to be set'ved on the parties listed on the attached Service List via tlie
method irrdicted on this 20'r' day of July, 2001.

Ro
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DB¿.x L. BuNrnocK' ET AL.

v.
Juuru Tnnnrr, ET AL.

00 cH 138s9

SERVICE LIST

William R. Quinlan
James R, Canoll
Johri F. Kennedy
William J. Quinlan
QurNlmt & Cruss¡.lr¿, Ltn.
30 N. LaSalle Street,29'h Floor
Chicago, IL 60602
Via Messenger Delìvery

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Lori L. Roeser

SrpLBv AusrrN Bnowx &'Woon
Ten S. Dearbom Street

Chicago,IL 60603

Víc¿ Mess eng er D e liv erY

David C. Hilliard
P¿.rrtsu¡.l.l- McAULIFFE NEwBURY

Hu,u¡.n¡ & GenalosoN
311 S. Wacker Drive
suire 5600

Chicago,IL 60606
Víø Messenger ÐelíverY

Fioyd D. Perkins
Bany S. Goldberg
Assistant Attorney General &

Bureau Chief of Chalitable Trusts

100 W. Randolph Street

3'd Floor
Chicago,IL 60601

Viø Messenger Delivery

Donald G. Mulack
Marc L. Fogelberg
Micah E. Marcus
McBnnB B¡,rcn & Coles
500 West Madison Street

40th Floor
Chicago,IL 60661

Via Messenger Delivery
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TN THE CIRCUIT COURT OF COOK COUNTY' TLLINOTS

ÇO UNTY DEPARTMENT, CHANCERY DTVISÍON

DEAN L. BUNTROCK. e Director of the Tera )
Foundation for the Ans, and RONALD )

GIDWITZ, a Director of the Terra Foundation )

for the Arts, )
)

Plaintiffs, )
)
)
)

JLIDITH TERR \ a Director of the Tena ì
Foundation for the Arts, PAUL HAYES i
TUCKER- a Director of the Tena Foundation í
for the Arts, ALAN K. SIMPSON, a Director of !
the Tena Foundation for the Arts' NAFTALI i
MICHAELI and the TERRAFOUNDATION i
FOR THE ARTS, an Illinois Not-For-Prof,rt j
Corpor4tioq )

Defendants. )

TERRA FOUNÞATION'S REPLY TO INDTVIDUAT
DEFENDANT DIRECTORST OBJECTTONS TO. PROPOSEII SETTLEMENT

Defendant the Tena Ëoundation for the Arts (the "Foundation"), an Illinois not

for-profil Çofporatiorl by its anorneys, Sidley Austin Brown & Wood' hereby by submits its

Reply to Objections of Defendants Judith Terra. Paul Hayes Tucket, and Alan K. Simpson to the

Proposed Settlement.

FactgalleckÆqurd

on september 22,20ffi, plaintiffs De¡n L. Buntrock ("Buntrook") and Ronald

Gidwitz ("Gidwitz"), two mËñbefs of the Foundation's Boafd of Directors, filed a lawsuit

against the Foundation and three other members of the Board' Judith Ten4 Dr' Paul Hayes

Tucker and Scnator Alan K. Simpson (collectively the "inrJividual deferrdants") and another

unrelgted third party, Naftali Michaeli. After over faur months of contentious motion PrâcticÊ.

Case No. 00 CH I3859
Hon Dorothy Kirie Kinnaird
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on February 5, 2001, the Court ordered the parties to submir to mediation and stayed all further

proceedings. 5ËË 2/5/0 I order. over almost a fivc month period, the parties errgaged in

medialion sessions both jointly and inrlividuatly with the mediator in order tç attçmpt to reach an

agreement which would result in the dismissal of this lawsuit. on June zg, z00l, the Foundation

held a properly noticed and convene.d Board meeting åt which eight directors were present - I
number suffrcicnt to constitute s quorum. At that meeting, by a vote of 6 to 2, the Foundation

passed cenain Regolutions authorizin8 the Foundation ro enter into I consenr Judgment and

order which would settle this litigation, (Leç Exhibhs A a¡d B to The Foundårion,s Motion t-or

Ërttry of Consent Judgment and Order). On Juty 6, ?001, the Foundation filed a motiön for entry

ofthat Consent Judgment and ordpr. The individual defendants subsequently frled objections to

the proposed settlement.

Arsument

ln an attempt t0 uPset an agreed settlement which they do not personaliy support,

the individual defendants advance four main arÊuments, rrone of which are availing. First, the

individual det'endants argue that Drs. Stebbins and Marshall had a supposed ,,cont'liç1 of interest,,

which should have prevcnred them from voting on the consent Judgment. However, this

argumÊnt lacks support in the Illinois General Not For ProfÏt Corporation Act or other applicable

Illinois law. Secoüd, the individual defendants allege that Drs, Stebbins and Marshall were

supposedly "coerced" into voting in favor ofthe senlement, despite the fact that such ,.coercion,,

has been unequivocally denicd by both directors, and despire the thct thår rhe individual

defendants have presefisd no afürmative ÇonçrÊre evidençe proving such ,,coercion,,, 
Third, the

individual defendants årgue thåt the allegedly improper actions of the Attomey General should

nullify the settlcment' However, the proper inquiry in rhis case is rrot what the Attorney General

?
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mây or may not have tried to accomplish but rather what the actual effect of his conduct on Drs.

Stebbins and Marshall was, and both Dr. Stebbins and Dr. Marshall have denied that the

Attorney General's actions hed eny effect on their votes. Fourth, the individual defendants argre

th¿t because in their opinion thc settlement is not in the best interest of the Foundation it should

be ovenumed by the Court even though ths,t arEurrlent improperly invitcs the Coun to substitute

its judgmert for the business judgment exersised by the majority of the Boar<l's directors. Nonê

of these arguments warrant rejection of the Conscnt Judgment, which was the prodrrct of five

long months of negotiation among the parties and which was approved by a majority of the

Foundation's directors at a propefly noticed and propedy conducted Board meeting.

I. NEITHER DR STEEETNS NOR DR MARSEALL SUFFERED T'ROM ATfY
CONFLICT OF INTEREST;

Drs. Stçbbins and Marshatl had no direct or ind.irect pecuniary interest whatsoever

in the approval ofthe Consent Judgment aoa, tnerefo.e, no conflict ofinterest existed. The

Foundation is an Illinois not-for-profit corporation governed by the General Not For profit

corporation Act of 1986 (the "Acr"), 805 ILCS 105/l0t g[ seq. secrion l0g 60 of the Act

governs director cortflicts of interest. That sectio¡r provides thät s d¡rector of a corporation has å

conflict of inteÍeff if he is either "directly or indirectly a peny ro the transsction." 805 ILCS

105/108.60- Therc is no question that neither Dr. Stebbins nor Dr, Marshall is a direct party to

the Consent Judgment. The Consent ludgment is entered into by and between plaintitrs

Buntrock and Gidwitz and the Aft,omey Generrl on thË one hand and the Foundation on the

other. Drs. Stebbins ¿nd Marshall a¡e also not indirect parties to the Consent Judgment. ..A

director is 'indirectly' s party to a transaction ifthe other party to the transaction is an entity irr

which the director has a malerial financial interest or of which the di¡ector is an officer, director

3
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or general partner." 805 ILCS 105/108 60(d) (emphasis added). None ofthese circurnstances

exist berween Drs, Stebbins and Marshall and the plaintíffs in this case.

In support oftheir "conflict afinterest" argument, the individual defendants

ignore $ I0E.ó0 and instead cite to out-of-statË case law whioh purportedly stands for the

proposition that a conflict ofinterest allegation is a valid objection to the approval ofa

setrlemenr. (SCC Objections of Defendants, p 1ó). However, both of thc cases cited in support

of this position involve cla¡s actions. SCg New York Hotel &-Motel Trades Councjl v Hotel

Ass'n, 747 F. Supp. 1074, 1078 (S.D. N'Y. 1990); In rc Cotrugated M'

643 F,zd 195,20g (5'h Cir. IgSl). This case is uot â class action. The standa¡ds imposedby

courts in approving class ¿ction settlements afford protection to absent class members whose

rights will be affected by a senlemertt. Those standuds do not apply in this case' The only

rights that are affected by entry ofthe Conie'nt Judgment are thosË ofthe plaintiffs and the

Foundation - none of which were ¿bsent and all of which had ¿n opporlunity lo participate in the

negotiation of the Consent Judgment-

Even if the coun were to consider the class action cases citbd, the individual

defendanrs' objections are still invalid. tn l.têw Yorl< Hotel arrd-MslelTradeSlou4Êi!, the cou¡1

held that a non.settling defendant orrly has snnding to object to a settlement on conflict of

interest grounds, if zuch defendEnt "demonstrates that they will suffer 'formal' or'plain legal

prejudice' as I rçsult of this settlem ent-" 747 F Supp. at 1078. The individual defendants have

not evën flttÇmpted to make such a showing. They sre rot a pflrty to thÊ Consent Judgment and

none of their tegal rights or remedies will be foreclosed as a resuh Of the settlement'l

t The individual defendants' citation to Kemeao f-IJtrily-Sgv-ÁÞSj.D, 58 lll. 2d 20 (1974)' is also

misplaced. In the Kenigan câse. the Cout found that individual directors, who formed an

org;irution 
"ngugr¡l;-th" 

såme businese ss that of the entity to which such director$ owËd

fid-uciary ¿uties, v¡otated their duties by participating in a vote on a transaction which would be

4
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II. THÉ Û\TDIVIDUAL DEFENI}ANTS CANNOT MEET THEIR HIGH BUR"DEN OF

ESTABLISHING COERCION BY "CLEARAND CONVINCTNG'' EWDENÇE TN

ORI}ER TO TNVALIDATE THE APPROVAL OF TIIE CONSENT JUDGMENT.

The individual defendants' argument that Drs, Stebbins end Marshall werc

..Çoerced" ro cast their voles a cenain way is simitarly unpersuasive. As an initial matter' the

individual defendants mistakenly try to shift the burden in this ca¡c and âfgue that it is the

plaintiffs and thc Fourrdation who have the burdert ofestablishing the fairness ofthe proposed

Consent Judgment and Order. (SeE Objections of Dei'.endants, P' l4)' In support of this position'

the individual defendants cite to cases involving derivative and class action lawsuits. (See id at

l3-14). yerrhiscaseisneitheraclassactionnorashareholderderiv¡tivesuit, Accordingly,the

standards which apply in those çircumstances are ûot applicable here. Rather, it is the individual

defendants who bear rhe burden ofproving by "clear and convincing" evidence that the Consent

Judgment. which was properly entered intoty snd between the Foundation and the plaintifrs' --

should be rejected. $g In re M¿niage of Gormarl 284lll- Âpp. 3d 1?l' 180 (ld Dist' 1996); In

re Maniage oll$qith 164 ill. App. 3d 1011, 1016 (lr Dist. 1987); Poner v Chicago lsüd-of

Educatiqn, 981 F. Supp. 1129, 1132 (N.D. Ill. 1997): Allstate Financial Corp. v. Utilitv TrÊiler of

I11.. Inc., 936 F. Supp. s25, 529 (N.D. Ill. 1996).

The individual defendants argue that two of the Foundation's Board members

vrêre essentially intimidated or coerced into voting in favor of the Consent Judgment as a result

çf ¿ctions taken by Assistant Attorney General, Floyd Perkins. Coerciort has been deftned as

..the impositioïL oppression, undue i¡tfluençe, orthe taking of undue advantage of the stress of

another, whereby that person is deprived of the exercise of her fres will." In teìdaniage€f

Stebbins and Mushall
ofthe Consent

zuch pecuniarY interest,

"financially advantageous" to those directots- 58 lll- 2d 20, 24-25' Drs'

do not havË any financial or otherwise peouniary interest in the approval

Judgment, and not surprisingly, the individual directors do not allege any

5

16di-001394



312 853 ?Ø35 2øø1,Ø?-?3 11¡45 #ø54 P,Ø8/A'7FRCII sSIDLEY

Gorman, 284 lll. App. 3d at 180 (interrral citations omitted), The person asserting coercion bears

the burden ofproving it by "ciear and convincing evidence." Id. The individual defendants have

not and cânnot meet such a high burden.

Despite the individual defendants' speculation as to the subjective state of mind of

Drs. Marshall and Stebbins at rhe time they voted in favor of senling this case, the fact remains

that both directors stated at thc time ofthc votc that they were casting their votes based upon

their own judgmënr ¡rs to what was in the be.st interest of the Foundation, without regard for any

eìçtraneous considerations. These directors emphasized that they were voting their owrr

conscience, and were doing so Êeely from outside influence 0r pressure. Specifically, just

before the Board voted on the proposed settlement, corporate coungel tbrthe Foundation cÏated

"[iJn light of the allegations , . . about the coercion [that] some

members of this bosrd may feel uh. or may not tÞel, uh from the

action ofthÊ attorney general I think it's important for each one ..-
ofyou to. . . indicate. . . that you âre voting fteely, ., and without
that prÊssur€. And ifanyone ieels they cant do that, I don't think
you should vote."

(Transcript of 612910l Boud meeting, p. 26, filcd under seal as Exhibit A hereto). In response to

this advice, Dr. Marshatl specifically stated that while the a$omÊy general has asked the Illinois

Mathematics end Science Academy to resportd to "a fact findirrg investigation," that "has not

played a part in my decision making with respect 1o my fiduciary responsibilities, as Ê board

membcr of this Foundation," (lranscript of 6/29/01 Board meet¡ng, p. 27). Similuly, Dr.

Stebbins stated, "I abhor the threatening tactics ofthe åttofiiey general, but I am voting my own

consciençe, and for what I believe is in the best interest of the Foundation for its future as an

independent, viable force in Chicago, and in France." (Transcript of 6129/0lBoard meeting p.

27).

6
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Inthc face of such unequivocal statements by Drs. Stebbins and Marshall, the

irrdividual defe ndanl$' subjective belief that Drs. Stebbins and Marshall felt pressure from Mr.

Perkins does not even come çlose to eståblishing coercion by clear and convinçing evidence.

The individualdetèndants have simply failed to meet the necessarily high burden of proof

required to ups€t a presumptivÊly valid ¡efflement agreement. Indeed, the individual defendants

ta';itly (ioncede ag much by their alternative request tbr more discovcry. Given their lailure to

rüâke the necessary th¡eshold showing, such discovery request should be denied.2

UI. THE TNDTVIDUAL DEFENDANTS INCORRECTLY FOCUS ON WEAT MR.
PERIflNS SUPPOSEDLY DID, RATHER TIIAN ON THE ACTUAL EFFECT OF
SUCH ACTIONS ON DRS. STEBBTNS AND MARSHALL

Although the individual detendants harshly criticize the Attorney General and

argue that the alleged impropriety of his actions should nullify the settlement, this argument

misses the point. Thc relevant inquiry is not whether Mr. Perkins attempted to employ

questionable tauics against Drs- Stebbiru end Marshall but rarher whether those alleged tactics

had the actual effeot of changing Drs- Stebbins' and Marshell's votes in favor of the setttement.

Both have already st¿ted that thei¡ decision was not influcnced by Mr Perkins (SS Transcript

of 6/29101 Board Meeting, p. 27). Given these statements, the individual defendants' argument

about the Attomey General's actions is unavailing.

r The individual defendants are simply mistaken when they complain ¿bout the fact that Drs.
Stebbins and Marshall declined to present thçmselves for depositiorrs prior to tomorrow's
hearing. The Court never required Drs. Stebbins and Marshall t0 do so - instead, at thË lasr
hearing the COurt merely suggested that the Attorney GqqFrel make himself availabìe to an$wçr
questiorts. (See Transcript of 7/02101Hearing, pp, 97-98, attached hereto as Exhib¡t B), Indeed,
the Cour't indicated that the whole point of allowing the individual defendants to file written
objections was to dstermine whether depositions or other formal discovery would be permitted in
the fi.lture or whelher the Coun would simply enter the Consent Judgment fonhwith. (See id. at
p. 92). By complaining about the lack ofdiscovery s0 far, the individual defendants are putting
the cart before the horse,

7
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IV. NEITIIER THIS COURT NOR THf, IIÍINORITY DTRECTORS MAY
INTERFERE WITH THE EXERCISE OF BUSINESS JUDGMENT BY THE
MAJORITY DIRECTORS.

This Court's review of the Foundation's decìsion to settle this uase is limited by

thebusiness judgmentrule. sceMillsv. Esmark.lnc,., i44F. supp. 1275, lz8z(c.D. Ilt, lggz),

The busirress judgment rule provides that courts are not at libeny to intsrfere wirh the exercise of

busine ss judgment by cÖrporate directors. sta{no v, Iouche Rosee & co., 26J Ill. App, 3d 1010,

1016 (lst Dist. 1993), Absent fraud, bad faith or "gross overreaching,,, under the business

judgment rulË, "courts wiil not secoild-gress" decisions of corporate directors. Lewis v, playbol¡

Egg¡prisçs. Inc.,z79rll. App.3d 41,s7,ot Disr. I996);$ÊÊêbeFierdrv. sax, l23lll, App.3d

460,464 (1s Diet. 1984) (holding thst "this court is withour authority to substitute its judgment

for the lawful decisions ofthe directors.,,).

, Although the individual deGndants contend they have tJre best interests ofrhe -:
Foundation's "beneficia¡ies" at hss¡¡, und although they may fervently believe that the approval

of this settlement is not in thc best interest of the Foundatior¡ the fact remains that these

individual directors are seeking to substitute their judgment for the contrsry assessments mâde

by their t'ellow directors. What the individuel det'endants fail to recognize is that various

direçtors - acting in good faith and in full accordance with their fiduciary dudes - may corfle to

alternative conclusìons about what is in the best interest ofthË Foundilion. AJthough the

individual defendants focus on such issues as expanding the eudiense for the Tene collection and

opEraling without'iparochial restrictions," other directors voting in favor of this settle¡nent may

have legitimately focused on competing concerns such as the drain on the Foundariorr's

resources caused by protracted and expensive litigation- Evaluating end balancing these

competing factors falls within the exclusive province of the Found¿tio¡r's directors, and the

I
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collective judgment made by the majority of the directors should riot be circurnvented by the

Court (or by minority direclors seeking to use the Courr to override the will of the majority).

As the Foundation has consistently argued before this Ççurt, it is for the

Foundation's Board of Directors to determine what is in the best intcrest of the Foundatior¡ and

nÊither this Coun nor a minorily faction of the Boud should be permitted to interfere with the

will of the Board majority absent a showing of fraud or bad faith. Any such fraucl or bad faith

must be proven by "clear and convincing evidence." , 936 F, Supp. at

529 In light of the unequivocal statements made by Drs. Marsh¿ll and Stebbins that they were

acting in good faith for the best interests of the Foundatior¡ and given the lack of ary afürmative

evidence showing fraud or bad fEith on the paÍ of any of the majority directors, the individual

defendants are forced 10 reson to mËre speculation and innuendo. This is simply not enough to

sâtisry their heavy burden. Accordingly, thi¡ Court should enter the properly approved ConsenL

Judgment and Order now, without interjecting itself any firnher into the irrtcrnal workings of the

Foundation's Board.

Conçlu¡ion

This case has been pending for almost a year. ASer approximately flrve months of

negot¡atiôr\ the Foundation and the plaintiffs have reached s çompromise settlement which will

put an end to this expensive, divisive, and distracting litigation, This resolution has been

approved by a majority of the Foundation's directors. The Board has spokeq and the will of thc

Boqrd should be respected, Accordingly, the Court should cnter the Consent Judgment and

Order without fi-uther delay, so that the Foundation can onc€ again turn its attention to ñatters of

4rt rather th¿n matters of litigation, For all of the foregoing reagong as well es those to be

I
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presented at oral Brgument, thç Foundation respectfully requests that the Coun promptly enter

the Conscnt Judgment and Order.

TERRA FOTINDATION FOR THE ARTS

By,
of its

William F. Corrlon
Stephen C. Carlson
Susan A. Stone
Lori L Roeser
SIDLEY AUSTIN BRO\¡gN & WOOD
Bank One Plo"a
l0 S. Dearbom Street

_ Chicago, Illinois 60603
-(312) 853-7000
Firm ID No.: 38315

cHl lt1l:E4vl
t0
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:'t STaIE OF rLLtNÖlS )

:¡t ) Ê8r
l3i cOUttIYOFCOOX)
'¡t 

'N 'HË 
C¡RCUIT COUFìT QF COOX COUNTY, ILLINOIS
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:91 ð Oir€clor ol lll€ lgffâ |

i'01 Êound8lroñrorthaAná, 
)(111 PrqfiiflÉ, ) csg, ¡tô_(rð va. I 0O CH 11€59

ílil JUOITH TEFíIÂ, a otrc{rÖr or [Ë )

ir{l ler¡q FOUíìdsti)ñ lôr thq À]1r, )

irsl pAuLHAYÉSTUCKÉR.aOkectüd 
)

iiõl tl'E Ïerrt Found¡llon lô( tho A¡1¡, )
;r4 aLAN K. STMPSOñ. ¡ Dk€úlofql )

i'ål lÌìa fðtrE Foutuslhm lor ttE Artt. )

;:el NaFTaLt M|CHAEL|, arÉ ltË ÍEHFIÁ )
;?oì FOUNDAIIONFORTttEAnYS,åñ 

)

izll rllimB NÖt-tor-Êrôll 
)

Ê?l çorÞorallon, )
(?31 D€terìõår.l|- )
t21l PFOcEEDIT,¿GS JULY ?. 261

;r¡ ÀPPEAEANCfST

0urNLAr.l Â c¡ttsHÁM. LrD,.
i3ô No¡ih LaSåilå sirHt. suto ?g@.
ChÉågÞ. iltiño€ 60Ê0A), Þyi
MN, WìLLIAM â. QIJINLAN,
MÊ. JAMÊS H, cAÊFotI à,1d
MN, JOHN F KENNEDY,

iÞÞêártd on þtnál ol Fra ptsi/'tilr;
BELLÖws ô ôELLOWS. F.c.,
{79 Wêct lronrft $rrt T. Sung Ë00.
ChþEgo. ll[rcq 606ûÐ, ÞV:
MB JOEL J, EELI.QW$ ål1d

MS- ìJLIREL B, EELLOWS.

aPoôâr€d 0n Þånåf ol O€tsndantr
Judfih ÎÛtù pÐst Htyæ f,JClrêr, and
Alan K, S¡fp!ðñi

VERNER. LIIPÊEFII, óEFNHÁÊO, MCPHEå$ON À
HANO, CHAFIEFIED.

{got r5lh strê€r, N.w..
Wa8r!ñ010rì, 0.C, 20006). by:
M8, LEQô{AFQ GAÊùIENY,

apÍþ¡t6d on bal.tf,l ot iho t1Érnd
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THÊ PEOFLE OFTHE SrAlË oF )
ILLLYO¡S çx !el,.J¡r.VES E. RyÁ¡r, )
.{ttoçnËy Gcnerâl of lllinoi8, )

Plairrtiff.l¡¡¿11¡ç¡sr, ¡
!ts_ )

AFFEAFA¡{CE8¡ (CóññJ.d)
KELLOGG, HUSEF. HANSEH, TODO ¡
EVAN8, P.L.LC.,
(t615 M 51rç.|. N.W.. Sutt,m,
w¡rtì50r0ñ, 0.C. ?0030). Þy:

ME. KÊt$,¡Elrr CHB6 tOCtü.
âopos¡d fiì Þehst ot tM rBfiÈd
O.tôôôril;

$TEFSI(V T FFÐELICH, LTO,.
(¡r,t4 ¡loflh t Etti{ân avafr¡â, 25rh Flûor,
Chfs!þ, lürùt 6081 1 ), by:
Mfi. JAMES 0. wtt$Oil åfd
MÊ.8FI¡CN L ÇFCTWE

ÉpgovrC On bOml A Dûlorìd|ltt
Jr¡Ch Tem. Fäul HÊy€l lr¿61ôr, ut
ahn (. st¡Ëort

StOtÊY, auslril, BFowri ô wQoo,
(89¡ìk 0ñå ft21
l0 Siorlh Oarñ'ún Sraat,
chÈüÊ. ltÞE €o€dt), b"t
MF. SIEPHEH ç, CAFLSOII g'6
Ms. zuSAil A. SIOf,lE

âÞÞürË{ ørbrhrl ol oet.rün
l0rt Föun&lþfl lof tlb Á¡lt:

Pegc ¿

pt JL'DITH TERXÀ a DiÉctor of rhc )
iq Tcrra Foundadon for tic Àru. )

ijot PAUL HAìGSTUCKTLa Dirccrorof )
;r r¡ t}leTena Foundeúon for rhc Arff, )
i'¿l À1,{N K, SLYPSôN. a Dirtctor of )
;'c¡ rhe Terra Foundaùon for rhË A¡ts, )
I'q rrnd thc ïERXÂ FÕLINDATIOÍ\¡ fORTHE )
¡'q .{RTS. arl lllinoig Nor.fonFrc& )
f rq Corpor:¡tion, )
f!¡ Defcnderru. )
lrÊl

i'et TR¡,NSCRIPT OF PROCEEDTNGS h¡d in rhc
i¡q ¡bove€nrirled cause on rhc ?nd d¡),of July
i¡11 A,D. 2001. ar 2:10 p,m-
!þt
iæt BEFOÊEr HONORABL¡ DOROTIIY KIRIE KTNNATRD.
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JLÐITTI TERR,I" ET ÂI
P..v. srsslo¡¡ ÍR4*\SCRIPT OF P R OCEEDr}G3

July 2, :001

Pâge gg

I )ou gËÍ rhrrsc. h]¡ il¡l mcârts..Yr. pËrkins isrt,t 'l inlÞlicution¡ to f¡s¡cn rhe propcqv hcrc in rhe
.rt Llnder anv kind of c g¡E ôrder :zt stutc r)f Illinöis. makc no srrggcsrion rhrt if'1t ,{rc \'ou BillinB to spe:¡k ro counscl fôt 'r¡ would not bc propirly i¡dministcrÈd h ¡hc surc of
.41 (hÈ dËfËndînrs ubout thig? 'r¡ lllinois. But ir i3 a rãking of proprrtl/ of I'r¡ MFl. PERKINS: I'tl be glrd ro ,.ludBË. ,sl vrr,v sËrious ordcf involv¡nB lcts, r¡ndeniable acu:el MS. BFLLOW$: Âbour rhc invcsriß¡¡rion tha¡'s :e1 on rhe pan of thç Anom¡y Grneral's Officc ¡t¡ì ti¡kinB pllçç :rg¡iltst

FEHKINS: To
himscIf.¡ t4 the rimc rhar (hc ques¡ion of rhe exerciæ ofra¡ MR- rhc cxtcnt I cin,.fudgÊ. tôl di$crËriort wrs bein8 considcrcd by rhe crucial

:el l'll bc Elrd ro shàrÈ $omc inlbf mrrion. Howevcf, i¡t PaRleS -;,0¡ that's ù privirte p€rson who has r righr to be
tr it Þrotccted.

t)ot TÞlE ËOURT: I'm rcrry, cou¡scl. you'rË 5A]¡t¡tt

ira TllE COURT: I undc¡stend.
¡r'¡ "unrlenilblC acr.- Ve havçn't cven let him telk,

ir3) MH. PEFKINS: Arrd rhesc peoplc pcrhaps havc
tr?t MR. GAFMENT: your Honor rnay I iu;r finish?
¡r¡¡ \Ve lrc cnritJcd il ¡ ßufter of laq, to Hkc

lr¡t flo. b¡s¡s or thËy obviously hâve no knowledgc abour rr¡) tesrimony to havc peoplc.tesriIy rbour rhci!sl çhfi's going On.9o wC'lJ tcr to thar. But I'll lr¡1 cirrumstanccs i¡r whlch ¿his rlramaUc shift. which

r'el ¡¡bsolulÉlv (leãr. *C are not ¡r any tinrc rn th¡$ 'I
subiecr ro rhe inÌcn¡ention of utrc Anomey
Gcnc¡el to f¡gten ùosc asscts in thc sLatc of
llli¡sis q¡ prÉtext..A.ûd

ha¡ not bccn
so frr ir's ¡ll prçtcxt.

Tìert 4$ evidenü¡¡y
hc-arin8 with rËsÞefi ro thc Ècntral issucs sincc

Peç Ð0

Pegr 11

;'q bË BJãd to ans*êr somc quesrions.
t,4 THÊ COURT: Okry.Anrl rhcn the otbef rhinB
;'e¡ rhlt I just c/¡nt to mikc slr¡c. I wânt ro ma.kc it

tr€t spclls thc Èxtinftíon of â long.srandirlg
r'¡ foundrrion, *.hiçh dcsÎlol,s i]s ¡biüry io opeßtc
{rrt frÊel}', whiçh scnds a mcssegË ro t.lle world thar
tret you brint a foundådÖÉ to llli¡ois. vou arc

¡r¡ beclusc lÊt's tcr rlrei¡ morion. I rhink it woutd
iq bc vcr.v. vcrv hclpñrl bcfo6 ysr¡ fllç a rnorion
ist obiccrint ro $hat wcnt on Frida¡ you rËally knGw
irl e,hrr F/Ënr on Friday. So ihy don'r you g,cr rhG
iÐ rrînscripr bec-ùu$c I assufllc rh¡t ha¡n,t bcen rmde
:6¡ ùvrilåblc ro any ortË of -n MS. STONË; No, ir's noLì7Ë only lrave e
ist velv rÞuth clraft, your Honor.
rfl MB. GAFMEÌITI Vc havt heard ùe mpr

¡'o¡ recording of it. I mca¡, it wãs Ëcordcd.
f rt l'our Honot nny I iucr say rhir.Thc
irï Anomey Ctncr¡l S*id hc clOCr ilx q¡âft ro tfl into
rrr) rhe n.l.lRcr Of sorrcdrbg iuËþinB ¡ prirEtc
{'1t pcËon. I rhint your tlonor ir right. rhat issucs.
rlst such îS Þan lerra's inlÊnt ¡Ë SCcond¡rÏ tO whar
t,E is rhc ccnû?l isguË i¡ ttti¡ casc.Äod thåt lt
¡,¡ Eherher or nor cruci¡l votcs scre obr¡i¡¡td by rhe
'rq inrpropcr inrcncntion by thc Auorncy Gcncr¿|,
i'9't We ¡rc cnrirled to cÍáÍrinc rhc Auomcy
;zoj Gcneml rcprÊs€nü¡tiw and ùc pcrsons *ho qrc¡t
i¿rl involr-ed in the inirjetjon u¡rdcr rhcgç nort rhra
i4 coincidcntal circur¡$anccs i¡ tl¡c switch of úc
i¡l crucial vôres rh¿t ru¡ned rhis Fçundarion f¡om onc
¡rr¡ level of mrn¡gçmcnr ro anorhcr_Vith ¡t¡ of itr

tll ùc beginning of ùir caEc nor hd5 thc public 
PBgr Ð?

(q throug.b thÊ prtús bcen cmpowtrtd ¡o..m¡te iu o*r¡
Ët judgmënts abour whar ls goins on in thi¡ c¡¡¿.
rr¡ THE COURT: Th¡c c¡rtin rciord cnth rhc
tfl erception of rhc rflcdj¡r¡on has bccû ôilly opËn to
tE thc prcss ¡trd -r¡ MF. ÊARMEI{I: Bur rlle medi¡rion is úc hcafi
tât of tl¡G prÞblcm.The mrdþtion has becn infccrcd

by thc actions of rhc Anomçy Gcnent.Thsr is
our.illc8rdoû. and wË are cnritlcd ro heve a dey
in coun to prþvË it,

ïHE COURT: An<l I'm nör sãyinB ùâr you nny
or you ri'l:¡)¡ nor htve a day in courr.l'rn saying
],ou necd to havc ¡ vcrif¡Êd pleading diructcd ro
rhe$c issuca bcforr rhe Cor¡n,¡¡d oicc I scc a
vcrified ptcading dirccted to rhç isauca of
intimidarion Ércm rhc,tgomêy GËncra¡, ú s.i¡l
dcrerminc whcther or not thc¡c necd¡ ro bc $ofrrc
rddirionel d.is{ovcry rtgarding rhosc rllcgarionr.

But rha('s not rhlj docurncnt, I don't
håve any Àffidavtlt in this docull¡cm.I don't
have an¡hir3 from rnybody rh¿r sugtcsc rh¡t the
AEorney Genenl has extrciscd prls5u¡c, ¡ hâyü a
hemsay affidevir lhat cas ¡ttachcd or ¡

tot

I Ftl
l¡ tt

¡{t4
I 
tr3l

i 
11¡l

I 
l'fl

. 
lrsl

l!4

,trE

,ttq
,Fq
. t21l

'l?øfi
I

;rær
ft.l
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Pagå Ð7
:': proposcd cons(ñt dt6,rccl
;n MH. BELLOWS: 31 davs.
:¡t THE COUFT: 2l ? I leave on ,luly Zltfr, .\nd t''¡j \rlrrrlcl lilc to h:¡vc e ch¡nçc ro dÈcidc ç.hcrhç¡ or
.Ái nor (hcrc's goinB ro bc ¡ny kind of diücovËrv o¡

;æt public otfìcial. Hc witl not COmproírisc eny
I would cspcc¡ thar hc;241 O investÍE¡rjon. but

.6i cviqlç¡¡i¡¡. procecrJing hc¡e brc:tusc I would exDecr
¡ rhut vou ç.oulcJ rJo thar whilc - pcrhaps whilç I
:Ét E ¡s gonc.
'r¡ This {onsÈnÍ dccrç¡ p¡61i¿¿s fortlle

;.0) nËE bo¡¡rd ro uke ove¡ rnd for cver¡hing ro bc
i,,t donË byAugusr 1fi..{nd t'm c/illing to cxf,.aite
:,zt rhis i¡s nruch âs I need to in ordcrio gtt tiis
itrt done.
r:r¡ _ MFl, ÊÊLLOWS: Are.you ordcring rhË AnomËy
;'s¡ Gcncrel ro rubnúr himçctf - or rhé Assisr¡nt
:'6t .{fiotncy Gcneml. lf r. PeÈins. to submir himsclf
i,¡l to interogadon b!, u,S.

irgt THË COURI: I am not orderiÍg rhc Anomçy
i'et GcnËrill. based on whar I have in f¡om of mc. ro
;ro¡ do ;rnlrhing. Bur hc has indicarcd to vou rhnt hc
'z'¡ i5 *'illing (o urlk ro you. i¡nd I thinft ¿¡ good
'¡q sri¡nin8 poinr if ro r¡lk to him firsr. HC is a

;,i concÉrncd.¿llou¡pcriri¡rnisÈoingrobeiJi 
Þ¡q'ee

'2; pctitíorl for rhe Court ro rppfove rhe çonsenr
:¡l jrrdgnlent. rhe flsç¡ç3. 

'¿ f will ;¡ttach probâbly
.'t rhc rcsohrtir¡n that wrs prsrcd by rhe bõilrd.To'
s¡ ger lll the [ornulities donc. I would probebly
1er lilie unril Frid,iy ro do it^ but cöunscl can
ü iìssuftc - he llrerdv knows what É'e'rc tsoinE ro b|G
:sr fìlint. ;lnd rf rwo *e.ks from toøv is somî iiñi- -'
¡e1 in wþjç!¡ hc can bÇ donc wirh whatever hc *¡nts.

irot nut'bË we could speed ir up a tinlc bir.
tr !t MR_ OUINLAN: your Honor. thcre rre rhinrg
114 tlnder th€ conscnt decrtC rhat tfÊ exptL-ted tO bC
lr3t donc spred¡lv iö thar rhe bo¡¡rd crn c'onrinuc ro
tt4l opÈml€ and opeÈtc appropriftçty.
f rsl \ve tt5o nore rhe¡a's rhreç qgf¿¡ç¡¡
r,61 scrs of çoun$el hcrc. I wourd ¡nuEine rhår
{rt soficbody could pick up for couñsel who s not
t!8t xvailáblc,
irel MFi. GAFMENT: Your Honor. may I jrrn majre r'Fot bricf $târcfienr?
e1l THE COUBT: yes.

!æt MR. êAFMËNT; I knos I've spakcn vhh N
(¿91 cÈrrå¡n ¡mount qf vehcmcncc rodÁy. bur úiJ çrsc
i2¿l sri¡ftcd T.ith 

'Omë 
dcmon¡rra blv fãlsc rnd vcry

,ä90 8t Pâ0ô r0O;:t B'ill coopcratc wirh .vou as fully rs he c¡n end
ia ilnsq/dr tny côncËrn¡ ¡'ou hew,
IJI MB, BELLOWS: You hrvc rhât on rhe record,
3t Not ).oü lratemcnls, his st¡temcnt.
(t ÏHE COUHT: weü, I hrvc no doubr úer
'6t }lr. Pcr*ins is going to coopcElrc rDd ãnsvËr
¡ n'hirtrvrr que$tions vou havc wirhout comprcmising
iêt ôngoing invesrigrtions.
;a MF- PEHKTNS: Thar's corrccrJudge.
:,ot THE COURT: Now, c¡n you wiOiri a wctk of -i' 'l f nlctn. rhis irn't any big surprisc hetË.you
l'zl know irhat rhË:/'rE gorllg Io filC.lgi¡hin a nrcck
;irt can vôu frlc sonrc rlpc of a +eri6cd documcm to
;,r¡ 5rc *'hÈtÀcr or not wc Êvcn ncËd to håvË -i1Ét .MR. TODÞ; Yor¡r Honor, nr¡y û¡c h¡rvt trvo r¡rcçks
ir6, for rhis ftrson? J'ü srhcdulÊd re lËaw on
;r4 ïhur,sda¡r fOr a long pl¡nr¡Ëd r¡ip,a busineg
i.Èt rrip. whcrc I'm toing ro be mecdng wirh owr
:'s¡ 100 of my cliËnrs in the Mldcast. and it *,ould bc
:?or c:rtrçnrËly diff¡cult for me ro chang¡ ¡¡¡¡. ¡ ¡r¡
;:r; bc buck hcre July I2tn, so if your llonor coutd
:a?l CùrilÞromßC end givc ul¡ rs,o weeks from Fridry arrd
;:r¡ we will ter it donc.
:¿¡t MR. CAFLSOIa; you¡ Honor. rs frr as we.È

¡r¡ scrious rllçg¡r1i6¡ç egsifis( thc dcfend¡nts.Thcy
(E havc not bcen pmved.ThcrÊ har nor bcen ¡
¡:¡ heanngto present r bit of cvidefrcc in suppon of
{41 rlosc al¡cgeüons.
tí I-ïE -Cp_URI: 

And rtrey rEmãirr u¡proyç¡,
tE MH. GAHMET{T:.rnd ¡r is our i¡tenüon. and q/c.
¡ esk leave ro file an ¡ficfldËd enrwer which will
rgl râisc thosç issue$ i¡l rËrm5 of * Our pßrent
ff contcmplåt¡on ís rO ¡sscn counrcrclaiÍts, which wt

ÍrÖt rfe S$ürled to do undcr an amrndcd plcqding.
tirt TheSc issues have ncver çertc imo
tra focw, rnd what hâg happcncd is thmugb thc
tr¡ì intcrvendon of rhc Anorrrcy Gencral. ¡n
l1¡t coop€¡:ltion wittr Mcssr9. Gidq¡le and Èu¡fock, q¡hO
frfl wcrr thÊ diÉscndng di¡ecrors who did not q¡ånt
t'61 considcrarion Evcn rO any kind of chângc in rhe
(rt vÈnuË of the muscum activigies, rhis prc(cs! w-¡J
(rat brought to ð helg
(iq \'our Honor undcrsrendably uicd to find
Éot r Sôlution th¡ough ¡ mediârion process.Thrr
t¿1t fiediårion pfoccss sloptcd cvcnñhing cxcÊpr üc
i¿l ¡cuons $ât werË necËss¡I'y h thc vicw of ¡hc
(?il AnornÊv Gcn€r?l to bring rhc process ro the
i2rt conclusion hç yanrcd.
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'vVilliam R Quinlan
James R. Carroll
John F. Kennedy
30 N. La Salle Streer
Suite 2900
Chicago, IL 60602

Robert P. Cummins
Cummins & Croniq LLC
77 West Wacker Dúve
Suite 4800
Chicago, Illinois 60601

by Federal Ëxpress to.

NafraliMichaeli
3263 N Street N.W.
Washingfon, D C. 20007

and by facsimile ¿nd Federal Express to;

K. Ch¡is Todd
Neil M. Gorsuch
David Ë. Ross
John H. Longwell
Jide O. Nzelibe
Kellogg Huber, Hanser¡ Todd
& Evans PLLC
ló15 M Street, N.W.
Suite 400
Washington, D.C. 20036
fax: (202) 3267999

on this 23'd day ofJuly, 2001.
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fax: (202) 3'lt-6?79

312 853 7r¿3É

cE EIIEICA rE o{ $lpavrcE

I, Susan A, Stone one ofthe efiorneys for defcndant the Tena Foundation for the
A¡ts, do hereby cenifli that I caused a true and corecr copy of the foregoing document to be
scwed uporr thc following counsel by messenger dçliver;

¿(
(-

CHì llù+ór6vl

16di-001404



FR¡:M I 5I DLEY 312 853 7ø38

Srolny Austlx BRow¡¡ & Woon
A PARTNBRIHIF II¡CLI'DITO PÂQFBSSIÔNAL CORTOT^I'ION8

BÁNli ONE PLAZA
I.o .1. DE,q,RBoRN STREET

cHrcAco, Ir,lr¡qors 6q603
TELDPHoNE Btz 85ff Tooo
IT^csrMrLE 31â 853 7036

wrvrv,sidley,conr

FÓUNI)DD 1866

2øø7,ø7-?= 11r43 Hø84 P,ør/r7

Doll^.
LUS.ANGtrLES

NEW YÔI{K

-*,CAN FN]q.NC]SCQ

sÈirïfn

B EIJ ING

HONG KQNO

f,,lNUot

sgi¡on-¡r
sIvì;iõR.e

lOKYOwASHTN-Gitl'r, D-c

WRI I.ER..\ DIRECT NUMBER

DATE: Jrrly 20,2001

FROM: Lori L. Roeser

SPECI.AL INSTRUCTIONS

WRITER'3 È-MAf T, ADDREÙ3

FACSTMTLE ÞIULTTPLE TRANpMISSTON FORil{

TIME: 5¡lr FM TotalNo. of pages including
cover sheet:

EXT.: Floor; 47

rNOT USAPLEASE T'FIDICATE COI.]1\îRY & CITYCODENTIMBER

TRANSMTSSION (BROA.T)CÀSr) TO:

$IDLEY 
^U8TÍF 

DRoWN Ë WOOD I3 ÂN ¡LLTNO¡3 GßNAR^L P^RTNBRSII¡P

Ptobl¿næ tpith this transmissittø shøuhl be rcpo*eú to:
'[III8 MESSAGE IS INTE¡{DED ONI,Y TOR THE USB OF THII INDTVIDITAL(Ð O¡r ENTITY(TES)'rO WHICII Ir rç 6¡IPr¡¡g5gì)
ÂND MAY CúNTAIN INFonM/\TI0N TtrÀT rs PRIVILËGED. ctNÍ'nrErriÁr, ¡rvu ¡lx¡nisr ic'Rolu olsfl,oËunE r.rNDER
AIPLICÂBLE LAW. I}''TTTÈ RS.{DER OF ÎHIS MESÉiÂGE I,Ti NO'I' .TT 

JT TI{TENDED RN,CIPIENT OR TIÍE EMILOYÍI¿ OR
ÂG'ENÎ REFPONIT'IIILE T'QR DELIVERIT{C TIíE ]\IEññAGE T'O THE II\TENDE,D RECIPIENT, YOI AR[,IIDREEY T{OTIFIÞD
TLrr4'T ANY DTSSEMINATIÔN, DISTRIBUTION oI( CÐPYING oF TEIÉ coMMUNrc^TloN IS stRrsrLy PRoLIIB¡TED. u¡
Yor/ ErlvE RECDwED THIS ÇoMMIlNIcÂTIoN IN ERR0R" No(II}l U$ IMMEDIA'rnIry By TELtrHoNn ANn REiirRN
TIIE ()RTçINAL MÈ,EEAGE TO fJE AT TtrE ABOI'E ADDR-EEE IrIA TEE U,S. PQSTAL ÍIERVICE.

NAME COMPANY
FACSIMILE

NUMBER
CONFIRMATION

NUIVIBER
William Quirrlm
Jamcs Canoll
John Kennedy

Quinlan & Crisham (t)2) ?,63-
s0t3

Floyd D. Perkins Attorney General (312) 814-
2596

Robert Cummins Cummins & Cronirr (3 12) s78-
tz34

K. Çhris Todd
Neil M. Gorsuch
David E. Ross
Iohn H. Longwell
Jide O. Nzelibe

Kellogg, Ifuber, Hanseq Todd &
Evans

QAÐ326-
7999

Leonard Garment
Lawrence Levinson

Verner, Lipfert, Bernhard,
McPherson & Hand

(202)3'1r-
6279

16di-001405



FROM ¡SIDLEY 3r2 E=3 ?ø36

Slnrny Austrr-r BRow¡r & Woon
^ 

¡ÁRTIERSHtP lNcLDDtfl c pROËEsBIÕN^L coRnO[rrto¡¡s

B^Nri ONE PLAZA
lo S. DEARBoRN STREET

cHrc:¡.oo, ILLINoTs 60órJB
TBl.Epso¡l¡i gt2 BS3 Tooo
FAcsfÀrrLE 312 853 7o36

wrvw.sidley.com

Fo(ÌNDED 186ó

2øØL,ø?-23 11¡43 frø=4 P'Ø2/1""

Do!L^,

Lf]J ÂNÚELgg

NÉV! YL)I{Ii

-r¡s ¡'n¡,iãsco
s ¡¡îlTe

wÀsHrñ-rìTr:,T, D.È-

cc Counsel of Record (by fax ilo encs.)

E ErjrNÇ

HCINË KNNIì

LONDÐN

sxIñIl¡r
sr,viìiõne

r-i]-rv o

WRITÊ,]..S DIREÊT ÑI.IMBER WRfTER'S Ë.VAIL ADORESS(gr?) 853-7s65 I roes e r F s id I ey. co m

July 23, 2001

By Eand

The Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook County
Chancery Division
2302 Richard J. Daley Cenrer
Chicago, Illinois 60602

' Re. Buntropk st al. v. Terra et al,^ Na.00 C.H l385q

Dear Judge Kinnaird:

Please find enclösed e courte$y copy of the Tena Foundation,s Reply to
htdit'iúnl Defendant Directors' Objections lo Propo.scd Setllemenl as well as copils of the case
law cited therein.

Sincerely

' /¡,\4
J+'c-L+

"f
i.j {c'.:.ci.-*

Lori L Roeser

0Élì:21îl76vl

s¡oLÉY 
^urfrt{ 

BR0wr.t È wooD ts 
^N 

tLLtN0rs cENER^L ¡^rrN6R3HI¡

16di-001406



30

16di-001407



IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra )
Foundation for the Arts, and RONALD
GIDWITZ, a Director of the Terra Foundation
for the Arts,

JUL z 4 Z00I

Plaintiffs,

JIIDITH TERRA, a Director of the Terra
Foundation for the Arts, PAI-IL HA\aES
TUCKER, a Director of the Terra Foundation
for the Arts, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOI-INDATION
FOR THE ARTS, an lllinois Not-For-Profit
Corporation,

CaseNo. 00 CH 13859
Hon. Dorothy Kirie Kinnaird

V

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

FTLED UI\DER SEAL

Defendants

NOTICE OF FILING DOCUMENT UNDER SEAL

The following document contained herein, is submitted for filing under seal on

Jiuly 23,2001, pursuant to the instructions of the Honorable Dorothy Kirie Kinnaird at the

hearing of this matter on July 20,2001:

Exhibit A to

Terra Foundationos Reply to Individual Defendant Directors'
Objections to Proposed Settlement
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(Music)
Announcer

(Music)

Announcer

(Music)

Announcer

(Music)

(Beeps)

Ron Gidwitz

Ambassador
Anhur Hartman

Gidwitz

Dr. Stephanie
Pace Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Hartman

Marshall

JU"L 3 .l 29.çt

Board of Directors Meeting for the

Terra Foundation for the Arts
June 29, 200i

Tape l, Side 1

Thank you for using conferencecall.com. Please stand by. Your

meeting witl begin when the chairperson joins the teleconference

by entering their unique pass code.

To ensure the best sound quality on your conference call, call from

a quiet location with few distractions.

To keep background noise at your location from disrupting the

call, press star six to mute or un-mute your individual line.

Depending on your location, some phone lines can be louder or

rofi.t than others. If your volume in the conference call is too loud

or too soft, press star four to balance your line. For more

information on available conference call options, please visit our

web site at www. conferencecall.com.

Hello?

Hello

Hello

Yes, who's, is that Ron?

Yes.

Ron, good afternoon. StePhanie.

Hi Stephanie.

Is there anyone else on the line?

Yes, Art Hartman is on.

Uh, good afternoon, A¡thur, where are you?

EXHIBIT A
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Hartman

Marshall

Hartman

Marshall

Hartman

Marshall

Hartman

Marshall

Gidwitz

Marshall

(Beeps)

Marshall

Gidwitz

Marshall

Gidwitz

Hartman

Stebbins

Marshall

Stebbins

(Beep)

Hartman

Marshall

Dr. Theodore
Stebbins

Marshall

Gidwitz

Stebbins

Marshall

Hartman

Stebbins

Marshall

I'm just in from Moscow, in France.

Are you, so you're home?

In France, yes,

Oh, you're in France, OK. (laugh) OK, well we're just, uh

Where are you, StePhanie?

Just gathering, I'm at uh my ofäce.

oK.

And I think people will be calling in from all over, I think uh Ron,

you're in the uh Foundation offices?

No, actually I'm in my oflice.

You're in your offtce, OK.

I think uh Maggie and Dean may be in the Foundation offrces'

The food will probably be bener there than it is here.

Anyone else join the line?

Arthur, how's the weather over there?

It's just perfectly beautiful, you wouldn't believe it. The sky's

blue, no wind, nice and warm.

It was lovely in Moscow, too.

Uh, who has, someone has joined us?

Uh, it's Ted.

Uh, good afternoorL Ted.

HiTed.

Hi, Stephanie.

I'm going to turn up the volume here.

HiTed. Arthur.

Hi Arthur.

Ted, I don't hear you very loudly, so we may ask you to taik a little
more loudly.

Can you hear me now?

Yeah, that's better.

OK. Arthur's very clear. Where are you Arthur?

)
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Hartman

Stebbins

Marshall

Gidwitz

Stebbins

Gidwitz

Hartman

Stebbins

Hartman

(Beeps)

Marshall

I'm in France.

Good. Who else have we got here?

Uh, Ron is in his offtce, and that's all of us so far

Yeah, Ted, I'm here.

OK, Ron, Hi.

Hi.

Are you out on the CaPe? Ted?

No, ['m at home in Brookline.

Ah, there you go.

Uh, welcome whoever has joined us. Who has joined us? Hello?

Anyone join us? Ted are you still there?

I'm here.

AIright, everybody still there?

Yep

OK

Here.

OK. Hello, has anyone just joined us? Hmm. OK'

There are people on.

OK, talk to him on the other line.

oK.

Uh, Don, do I hear your voice?

How do I put this on sPeaker? OK.

Hello.

Ui¡ yes.

Hello.

Yes, Don is that you?

Stephanie, Hi. It's Don, uh, Maggie and and and Dean are here'

oK.

Steve Carlson.

OK. Very good.

And, we're waiting for the others to call in, and get hold of people,

this may take a few, few minutes still.

Stebbins

Marshall

Hartman

Marshall

Gidwitz

Marshall

Margaret Daley

Don Ratner

Daley

Marshall

Daley

Ratner

Marshall

Ratner

Marshall

Ratner

Marshall

Ratner

Marshall

Ratner

3
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Marshall We have urn, we have Ron, and Arthur and Ted and I so far, uh, so

we're still waiting for uh Jacques, and uh Alan, uh Judith, and

Paul.

Ratner Alright, Ron's on the Phone?

Marshall Correct.

Gidwitz I am on the phone. I'm still at my ofÏice.

Ratner Oh, I thought you were going to be over here. Oh, ['m sorry.

Gidwitz Well, that's an extra sandwich for you to eat.

Hartman Don't make me hungry

(laughs)

Daley Hello, everyone.

Marshall Maggie?

Daley Yes.

Marshall Good afternoon.

Daley Yes, nice to talk to You.

Marshall Have you uh walked past the Taste of Chicago yet?

Daley No, but I've been waiting in traffrc. (laughs)

Hartman What's that?

Marshall Oh, the Taste of Chicago? (laughing)

Hartman Yeah.

Marshall lt's a huge gastronomical extravaganzawhere all the restaurants in

Chicago, or at least the better ones, sort of lay out their wares' at

uh, along the lake. It's terriflrc.

Hartman Ah ha.

Marshall And you sample your way to high cholesterol levels.

Hartman Ha, ha.

(inaudible background)

Marshall I understand they will have Lipitor salesmen standing by.

Hartman laughs. I can tell you that Mevicor works.

Marshall laughs. Don have you heard from anyone? We know Helene will
not be on the call, but have you heard from uh Judith or Paul or

Alan?

Ratner They're expected to be on the call, so we're just sort of waiting for

them all to.

Hartman And we're expecting Jacques?

1
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Ratner yes.

Marshail We are. Right. I know Paul is in ltaly, I don't know where Judith

or Alan are.

Ratner tn washington, Alan's in Russia, and uh A¡thur is in.

Marshall Arthur's here.

Ratner Arthur's alreadY there.

(Beeps)

Marshall Hello. Hello? Who has joined us now?

(i naudible background)

Marshall Jacques, Judith or Pauljoined us yet?

Ratner No.

Marshall OK. We're hearing uh beeps sometimes and you, you assume that

someone has joined the call when you hear that.

Stebbins And what lawyers are present?

Ratner Uh, well, here, Mark Heatwole, and Steve Carlson'

Stebbins OK. Oh, hi Steve,

Steve Carlson Hi, Ted.

Susan Stone Susan Stone, from Sidley Austin Brown & Wood, here with
Stephanie.

Stebbins Hi, Stephanie.

John Sabl Also, John Sabl from Sidley Austin Brown & Wood, out here with

Susan and Stephanie.

(Beeps) (inaudible background)

Gidwitz OK, who are all the lawyers, I didn't catch them all.

Marshall Utr" we have Susan Stone, uh Steve CarlsorL uh John uh Sabl, and

my understanding is that Mark Heatwole is in Chicago. Uh, let me

ask anyone else are there, are, is there any other legal counsel

present with anyone?

(Beeps)

Judith Terra

Marshall

Terra

Hey Stephanie?

LIh, yes, Judith, good afternoon.

Hi, I, I've been on the line a minute, I just didn't want to intem:pt
Um, have we, have you started things?

No, not at all. We're still waiting for a, well, lve were waiting for
you, and for Paul, and for Alan. Uh, and, and Jacques. Everyone

5
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Terra

Marshall

Terra

Marshall

else is here, except Helene, who was not going to be on the meet,

on the call,

OK

So, no we've not, we've not started anything.

OK So who is we, who is.

We've just a, we've just a, the question was asked, who are the

legal counsel president, uh present, and we have Mark Heatwole,

who is in Chicago at the Foundation oflice, uh, as the regular

Foundation counsel, and we have Susan Stone, uh and John uh

Sabl who are here with me uh in Aurora, and Steve Carlson, uh,

who is in the Foundation office, all representing uh Sidley Austin

And I was just asking every other board member on the line, uh,

are there any other legal counsel present?

Hartman Not here in France.

Marshall Anyone else? Ron?

Gidwitz No, I'm all bY mYself.

(Beeps)

Marshall Judith?

(inaudible background)

Marshall Has anyone joined the call? Jacques or Nan or Paul?

(inaudible background)

(Beeps) (inaudible background)

Marshall Hello? Has anyone else joined the call?

Ratner Who's there?

Marshall Alan, Paul, Jacques? Hello, has anyone else joined the call?

Ratner There's a lot of beeps on the phone, but'

Marshall Yes there are. (laughs) there are. Well, at some point, we need,

we will make a decision to, to move forward, but I think, uh, I
know Jacques is overseas, and so is Nag so we'll wait uh wait just

a few mote moments, but we are, we are going to have to proceed

relatively shortly.

Stebbins Stephanie, I assume you are chairing the meeting?

Marshall I arn, Ted.

Stebbins And, uh what's it, what does a quorum consist of?

Ratner A majority.

Stebbins Oh

6
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Marshall Uh, a majority of the meeting, but, as you know, we need uh six
people to amend the bylaws, so that, that's critical.

Ratner A quorum is six, and you need, you also need six to amend the
bylaws, so

(inaudib le background)

Daley So right now, who's missing? Jacques.

Ratner Jacques, Helene, and Paul. And Alan.

(inaudible background)

Marshall Uh, Don, is there any a way we might callpeople to see if, if they
are uh available? Were you able to get the faxes to everyone as far
as you know?

Ratner I talked to everybody, everybody said they were going to be on the
call. If you've heard from Helene since, fine. I talked to Jacques,

who said Helene was going to be on the call, I've talked to
Andreani, I've talked to Paul, I've talked to Aian, everybody.

Marshall Oh, OK.

(Beeps)

Marshall Uh, has anyone joined us now?

Stebbins It sounds like Don did a good job of reaching everyone.

Marshall Yes, I mean, we, we do have a quorum now, but I think in fairness,
we'll wait just a few more moments.

(Beeps)

Marshall

Hartman

Marshall

Hartman

Marshall

Hartman

Ratner

Marshall

Ratner

Carlson

Daley

Hello, has anyone joined us? A¡thur, are there challenges when
you call in from Russia?

No.

No? OK. I know that's where Aian.

Well, I'm calling from France, but.

Well, I know you are, but Aian is in Russia, so I was just curious.

No, no, the same system applies there.

Actually, Stephanie, we are trying to call him, He asked us to call
him.

oh

And, we got hold of his, his number, but there's nobody there, we
get a voicemail. So he may have gotten delayed or something.

Or he may be on the phone,

What time is it there?

7
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Ratner

Hartman

Ratner

Hartman

Gidwitz

Hartman

(Beeps)

Marshall

Ratner

Marshall

Ratner

Marshall

Gidwitz

Carlson

Marshall

Carlson

Marshall

Carlson

Hartman

Carlson

Hartman

Gidwitz

(Beeps)

Carlson

9:30.

A lot of traffrc there. What hotel is he in?

I have no idea. If I give you the number, you recognize it?

Nope.

I take it you don't (inaudible) numbers?

Nope (laughs)

Has anyone just joined us?

Stephanie, apparently when Karen tries to call these people, on the

line it beeps That's what the beeping is all about.

Oh, I see. I thank you. I keep thinking somebody is joining the

call. But Don, you say you talked to Jacques Ahrweiler and

Helene will be on the call?

I talked to Jacques last weekend, and he said that he was going to

get Helene on the call, but you don't think so.

OK. OK

Could someone please share with me what happened, while we're

waiting, in court today? What's all that about?

I guess I can. This is Steve Carlson, from Sidley Austin.

Steve, could you speak up a little bit please?

I'm speaking pretty loud for this room.

Oh, OK, I'm sorry.

But that's OK if I don't blow anyone out of the room, I'll keep

speaking up. Uh, there was a motion filed by Mrs. Terra and Dr'

Tucker and Senator Simpson, uh, for a temporary restraining order

to try to stop this meeting from going ahead. Uh, I won't.

What court was this in, Steve?

In the state court in front of Judge Kinnaird, who we've been in

front of in the litigation all along.

tught.

Who are they representing? I mean, who, did they frle that

themselves, or was it, because yesterday, apparently, they filed on

behalf of the Foundation. Were they doing that again today?

They had Joel Bellows from the firm of Bellows and Bellows, and

Laurel Bellows was there as well, uh, Leonard Garment, uh let's

8
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Gidwitz

Carlson

Gidwitz

Carlson

Gidwitz

Carlson

Hartman

Gidwitz

Marshall

Terra

Marshall

Terra

Marshall

Terra

see, Chris Todd. Those were the same people from yesterday in

the federal court. But today they were representing only the
individual uh defendant directors in this main lawsuit. And they
sought uh a TRO to block this meeting from going forward, and

made uh much the same argument that they made in the federal
court uh yesterday. Uh and the attorney general uh primarily
responded to it. Judge Kinnaird I think at the end of the day was
interested in what irreparable effect, whatever happens at this
meeting has. And I think at the end of the day she decided that
since the draft resolutions that the board was going to be

considering appeared to say that whatever you all vote to do today
does not become effective until the consent judgment and order is
entered by the court hersetf, she didn't need to enjoin this meeting
at all. That she could give uh Senatoruh Simpson's iawyers and

Dr. Tucker's lawyers and Mrs. Terra's lawyers an opportunity to
make whatever presentation they wanted to, to make whatever
argument they wanted to about the propriety of the settlement
when the consent judgment is presented to her at a later date,
which may very well be Monday afternoon at 2 o'clock.

And who's defending the Foundation, are you?

I'm the Foundation's lawyer, yes.

And what kind of a defense did you put on today, aggressive?

Uh, I'm always aggressive.

That's what I've heard. I haven't seen you in action. I understand
you're always aggressive. Were you aggressive today?

A properly noticed and called the board meeting and that I had

argued that strenuously to the court on many occasions that it was

the Foundation's position that a properly noticed board meeting
should go ahead. It should not be interfered with by disgruntled
members of the board or by the court or anybody else.

Thank you.

Thank you.

Is there anyone else on the call? Jacques, Helene, uh Judith, you

are on the call, Paul and Alan?

Stephanie?

Yes, Judith, is that you?

Yes.

Yes, go ahead, Judith.

No, I was just responding, I had to step out. Emma came to get

me.

9

16di-001417



Marshall

Terra

Ratner

Gidwitz

Marshall

Srebbins

Carlson

Daley

Dean Buntrock

Daley

Stebbins

Daley

Marshall

Buntrock

Marshall

Daley

Marshall

(Beeps)

Daley

Marshall

Gidwitz

Marshall

Stebbins

Marshall

Ratner

Oh, yeah. we're stiil waiting for Jacques, Helene, Alan and Paul.

OK There was a call on my other [ine.

Jacques, how are you? Tali.

We've got Tali too? ['m sorry, I didn't hear the answer to that. [s
Tali on the call as well? That's the question.

Uh, it's not appropriate for anybody to be on the call other than the

directors and the legal counsel that we have so noted already.

Is Don there?

No, he just ieft.

Why is Tali talking to Don?

Tali calied Don. He left.

Don left the room.

I think that's extremely inappropriate.

SodoI

But we will not proceed until this is a meeting of the directors and

the legal counsel that we have already so noted. So um when
everybody gets back I will make, ask Tali to leave the call.

He's not on this call.

Excuse me, I really can't hear very well,

He's a, he called Don on his cell phone and Don has left the room
to talk to him.

OK, that's fine.

I still don't think that's appropriate in either case.

Has anyone else joined the call? Jacques, Helene, Alan or Paul?

How long do we expect to wait? Out of curiosity?

Not, not very much longer, Ron. I think it's important that we
proceed and a

Don is, Don is.

A¡d move fonvard on this meeting as expeditiously as we are able

to do.

Well, everybody, uh, we've been calling everybody, we can't get

ahold of anybody who's not on the call.

OK, then I think uh, I think we will begin. As you all know, uh,

this is Stephanie, and I hereby call this meeting to order. Uh, could
Marshall

t0
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Buntrock

Marshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Heatwole

Marshall

Heatwole

Marshall

Stebbins

Ratner

Gidwitz

Stebbins

Gidwitz

we please have a roll call of all present? Jacques Andreani, Helene

Ahrweiler, Dean Buntrock

Present

Maggie Daley

Present.

Ron Gidwitz.

Present.

Arthur Hartman.

Present.

Stephanie Marshall, present. Alan Simpson, Ted Stebbins

Present.

Judith Terra.

Present.

Paul Tucker. Airight, as we know, also present are Don Ratner,

Susan Stone, Steven Carison, John Sabl and Mark Heatwoie.

Uh, Stephanie, Scott Sela from my office who was in court this

morning observing the proceedings has joined us. That's Scott S-

e-l-a.

Scott is from Winston, Mark?

Yes, ma'am

And he is regular Foundation counsel. Alright, we are here today

to consider, as you know, a proposed settlement of outstanding

litigation and the number of matters closely related thereto. Dr.

Stebbins?

Yes, I'd like to make a motion. I hereby move the adoption of all

the resolutions contained in the three pages of resolutions which

the Foundation distributed, including, without limitation, the

approval of the consent judgment and order distributed by the

Foundation with such resolutions with James Donnelley, Marshal

Field V, Kathleen Foster, Robert Hamada and Frederick Cribel' or

Krehbiel, I guess it is, being the frve new class two directors. And,

in addition, I have a couple of minor changes, um'

Ted, could you go through those five names one more time?

Yeah, read the list again, if you wouldn't mind please?

The list is James Donnelley,

Donnelley, OK.
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Marshall

Srebbins

(Beeps)

Daley

Ratner

Stebbins

Ratner

Dr. Paul Tucker

Marshall

Srebbins

Tucker

Marshall

Ratner

Stebbins

Ratner

Stebbins

Marshall

Stebbins

Marshall Fields V, Kath, Dr. Kathleen Foster, Dr Robert Hamada,
and Mr. Frederick Krehbiel.

And Ted you said you have some minor changes?

And t have some minor changes, which various people have
suggested. Um, first, in the draft resolutions, uh, paragraph 4,
where it reads "further, resolved that Sidley Austin Brown &
Wood, the attorneys for the Foundation, are authorized and
directed in the name and on behalf of the Foundation to file with
the Circuit Court of Cook County the consent judgment, if and
when it has been executed by or on behalf of Messrs. Buntrock and
Gidwitz and the attorney general of the state of Illinois and", and
from there on I would suggest we take out "and any other
document they believe necessary or advisable in connection with
the settlement of the litigation." So consider that part of my
resolution, amending that phrase. Uh.

What paragraph are you?

Yeah, we can't find it, could you, this is on the first page of the
resolution, page l0 of your.

Yes, paragraph 4

Wait a minute let me get my directions, page l0 of your fax.

Sorry, everyone, I've just uh finally made it through the Terrace
Midland to be here.

Oh, Hi Paul.

Hi, Paul.

Hi, Stephanie. Hi, Ted.

Paul, we are, Ted is uh, we have called the meeting to order and
Ted is uh, Ted has almost concluded his resolution, and Don is
helping people find the appropriate

Page 10, first paragraph Ted, I think it says, it starts out "further
resolved."

"Further resolved."

OK, now what do you want to change?

I want to take out uh, the last phrase "any other document that they
believe necessary or advisable in connection with the settlement of
the litigation."

And you said you had another minor change?

And that's my only change in the, in the resolutions. In the
consent judgment, uh, and order, under paragraph 2.
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Ratner

srebbins

Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Gidwitz

Srebbins

Marshall

Stebbins

Tucker

Stebbins

Marshall

Gidwitz

Marshall

Stebbins

Wait a second, now what page is that' Ted?

On page, uh,

Five of the fax. Paragraph 2, "the parties hereto"

I'd like to say "the parties, including plaintiffs and defendants."

No, Ted, you can't do that. The Foundation can't speak for
defendants.

Well, the original documents, Stephanie, if you'll recall, spoke to

the plaintiffs and the defendants. If you want to add people, that's

f,rne,'but you can't subtract.

Well, it's the Foundation, it's my understanding, and maybe legal

counsel can speak to this, that the, this wording is the only wording

that can that can be in place, because the Foundation cannot

require the defendants to do anything against their will.

Let a court of law decide that. What I am concerned about with
this language, if I understand, Stephanie, is, I don't want to be set

up to be sued. And this strikes me, the way that this has been

drafted, that it doesn't release the defendants, and therefore it's
permissive in terms of having them sue me.

I think, uh

And I want protection.

Well, I'd like to

Well, I think, Ted, uh, I think.

Stephanie, why don't we ask legal counsel their opinion, because I

Can you speak as to why you want to include this?

I want to be accommodating.

Uh, may I, let me take the privilege of the chair one moment. We

are in the middle of a proposed resolution. I recommend uh, or

proposed motion. I recommend that Ted make his motion I will
lee if there is a second. If there is not a second, the motion fails.

There may be a second, and then we have discussion. In my view,

it is not appropriate to argue, uh, the language or the merits of a

motion, until the motion is duly put on the table.

Absolutely I will comPlY

Ted, if maybe you will.

OK, my motion includes the slight change of the resolutions, it
includes in the consent order making it uh, "the parties, including

plaintiffs and defendants, hereto desire". And it includes, under

section 7 of the same consent judgment, that includes modifying
the second para, the second phrase, with the, and it should now
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Stebbins

Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Stebbins

Marshall

Carlson

read, "with the exception that in until the annual 2002, sorry until

the2002 annual meeting, or December 31, 2002, whichever occurs

first, then 50o/o of such board positions should be held by Illinois

residents." The purpose of this is to guarantee that is happens in

case the annual meeting is delayed for some reason And uh, those

are my, that's mY resolution.

Alright, we have a resolution, and since it was uh, a rather

circuitous, I don't know if it's appropriate for me either to ask you.

I think maybe you should state it again, so people are very clear

what the resolution is.

My resolution, I move adoption of the resolutions, OK. There is a

three pages of resolutions, which we have distributed, including

without iimitation, the approval of the consent judgment and order

with James Donnelley, Marshall Field V, Kathleen Foster, Robert

Hamada, and Frederick Krehbeil being the five new class 2

directors with the other uh three amendments that I mentioned.

OK. We have a motion on the table. Is there a second.

I'll second it.

Alright, that's moved by Ted, seconded by Ron. The motion has

been moved and seconded, uh

I'd like to offer a

Uh, Iet me, because it involves an amendment to the bylaws, it's
passage requires the affrrmative action of at least six directors.

Now it's appropriate to call for any discussion. I think Ron, if
you'd give me the privilege of the chair, I would like legal counsel

to address um one ofthe changes that uh Ted uh referred to,

because I, although I want to be able to uh vote for this motion, I

would not be able to do so with one of the changes that he's, he's

suggested, because it's my understanding that it is simply not

possible for the Foundation to make this judgment, so I would

ieally like legal counsel, so that we're all clear uh, on exactly uh

where we are and uh where we are at this point in time. I
personally don't have any problem with the other modifications

ihat Ted, you made, but I, I would not be able to support the

motion as it is PresentlY.

Let's try to let the lawyers lead us through the problem here'

Yes. Yes, I've asked legal counsel to do that.

Do you have any preference as to who addresses it? Do you want

Susan to address it, or John, or

I can address it. This is Susan Stone from Sidley Austin Brown &
Wood. I understand, Stephanie, you would like guidance with
respect to whether paragraph 2 of the proposed consent judgment

Stone
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Stebbins

Stone

Gidwitz

Stone

Gidwitz

Stone

Gidwitz

and order um could be amended to change the description of the

parties giving the relief um to a more general description, which

would include all of the parties, including the plaintiffs and the

individual defendant directors, is that correct?

That's correct.

Alright. Um, it is my understanding that the individual director
defendants are not prepared voluntarily to enter into this proposed

settlement. They are not agreeing to settle their litigation. Um,

and that therefore they are not voluntarily agreeing that

We don't know that untii we've taken a vote, right?

My understanding, that is correct, you don't know that

categorically, it is my understanding from, lrom what was recorded

from the mediation sessions, that the individual director defendants

are not prepared to voluntarily release And I think the question

being posed is whether or not the Foundation unilaterally can

impose upon a non consenting party an obligation that they release

their legal rights. And I do not believe that the Foundation can do

that, or even that, if the Foundation purported to do it, that it would

have any legal effect. Uh, you could indeed, as Ted points out,

query, uh the individual director defendants as to whether or not

they will voluntarily agree to release, and then all of this is, uh'
perhaps an unnecessary academic legal debate. Uh, that might be

appropriate at this time.

Uh, let me ask you a question, before we ask that one, and that is,

what is the effect of doing it, and, I just heard you say, Susan, that

it may not have any legal effect, period. So, what's the downside

ofjust including them?

No, I'm saying, that even if you purport, with that question from

Ron, Ron even if you purport to, um, have the Foundation, uh

require the individual defendant directors to release rights, that

requirement may not be binding, in other words, it might not be a

valid release, because

I understand, but there's no damage done.

Well, I do not believe that the Foundation can do this' I do not

believe the Foundation can take away the legal rights of another

party.

I understand that, but we have it, what my concern is, Susan, is that

we have a document that was written and agreed to by six

directors, wherein, if it doesn't materially affect the execution of
the document, why are we making changes?

No, the question is, what can the Foundation counsel put in front of
the board, as a document which the board could pass that has the

Stone
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Mark Heatwole

Gidwitz

Heatwole

Gidwitz
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possibility of standing up to judicial scrutiny, if the board decides

it wants to pass it And I'm telling you that um whatever six

individual members of the board might have done in the last

mediation session, that was not an act of the Foundation The

Foundation is a corporation. It can only act through a majority
vote of the board of directors at a duly called meeting. Um, that

has not happened untii today. And so the question is, what can the

board do at this point in time. The board as a Foundation, which is

one party to this litigation, cannot unilaterally take away the rights

of other parties to the litigation.

I keep hearing this, and frankly, my counsel has also reported to

me on numerous occasions that you have made the case that'

unless we have a duly called meeting, there's a difference of
opinion. And the real issue here, it seems to me, is we'd like to
get, we'd like to get, this litigation settled. And therefore, we'd

like to have a document that we can go to the court with next

week, which everybody can agree to. And if, in fact, I feel

exposed, I will not agree. It's senseless, then going through this

whole process is senseless.

Well, with

Can we ieft Mark Heatwole respond to that, he wanted to say

something, if you could let him talk.

Just, Ron?

Yes, Mark.

If you brought this actions solely against the Terra Foundation

Say again?

If you brought this action solely against the Tena Foundation, you

would be in a position today to settle this matter' But by naming

three of the individuals, you, I believe Susan's position is right,

that the agreement on behalf of the board of the Foundation, to

settle this matter, only will operate vis a vis the Foundation. And

not as against the individuals and their rights. That puts you at

peril, and being at peril in this sense. On those same terms, you

could be in a position where you will have settled your claims

against the Foundation, and under this agreement against those

individuals, and waive those rights, and those individuals may still

have the ability to claim back against you. You can't force them to

waive those rights through this settlement agreement, I don't
believe.

That's ftne, Mark. Ron's point is, which I agree, then it doesn't

have to be taken out, because the matter can be decided by the

court.

Buntrock
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Marshall

Marshall

Stebbins
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Buntrock
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But if you vote in favor of it, and Ron votes in favor of it, what I

am teliing you is it could work to your detriment I'm not your

lawyer, but, you've got a situation, where, everything I know about

this situation tells me, force Paul, Judith and Alan to settle a case

that they don't want to settle. And and that means this is a one

way, potentially a one way settlement by you and Ron against

them and they're not waiving rights against you.

Yeah, I have to say, just to weigh in on this personally, that, uh, I
mean, it's no secret that, that this, uh, this motion, and any changes

in bylaws require uh, the vote of at least six directors And I
cannot support the motion as it is currently stated with this

amendment to number 2. I can certainly support, and will support,

the other changes, Ted, that you made, uh, in both the resolution,

and the consent judgment order they seem reasonable. But I
cannot, and will not, support this motion, which frankly means you

do not have six votes. So, I came prepared, I read the motions, I
read the consent, I mean I read the resolution, I read the consent
judgment, I am prepared to support this, but this is uh, a last

minute eleventh hour change, and I cannot be more clear than I'm
being right now. I cannot and will not support this change as it is

currently stated.

Which change is that, StePhanie?

You can continue the conversation, if you wish, uh, or Ted you can

amend your motion.

Well, I knew this was of concern to Ron, that's the reason I

suggested it, to hopethe lawyers could work it out, but if it's a, uh,

if it's thought to be, uh, a legal impossibility, then i would go back

to the uh original text, as it was distributed. And leave out the

amendment, of section 2.

You are accepting an amendment?

Stebbins

Uh, yes.'

oK.

Stephanie?

Yes, Dean.

(inaudible background)

Buntrock Doesn't Ron have to agree to that?

Hafcman No, it's Ted's motion.

Marshall We had, Ted has a motion, he's accepted the amendment, which is,

keeping the first two changes he made and eliminating the change

in the consent order paragraph 2. But I guess the question is, is
there any further discussion, or we have a properly made and

l7

16di-001425



Buntrock

Marshall

Buntrock

Srebbins

Marshall
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Buntrock
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Buntrock

Marshall

Buntrock

Stebbins

Buntrock

Carlson

Marshall

Carlson

seconded uh motion and then we could proceed with the vote, if
we are ready to do so

Stephanie, wait a minute I think there's more discussion.

That's flrne.

Uh, fìrst of all,

Who's this speaking?

This is Dean.

Hi Dean.

Hi. First of all, I'd like you to respond. You made your position
very very clear, but when, when counsel for the Foundation, and

counsel on the lawsuit has both said, as Susan has said, that you
can't do it, uh, what difference does it mean, to leave the language

in there? I cannot see why you take such a strong position, and uh

I guess I take.

And uh, (inaudible), Can you respond to that?

Yeah, I mean, uh it's my understanding, well, based on what legal

counsel is saying, Dean, I would be voting for something which is,

which is uh judged not to be iegal and/or appropriate. I, I will not
vote for,

No one, no one has said,

I will not vote to force anyone, uh, into a position, that, uh four
attorneys are saying, uh, is inappropriate. Uh, the Foundation, I
don't think, or ceftainly I do not want to approve a settlement, uh,

that, that contemplates a reiease that's that doesn't exist.

Stephanie, they haven't. All they've said is that you legally can't
do that. So,

I appreciate the fact.

If you can't do it, you can't do it. And uh, I think changing it is
unnecessary.

Can I make a comment? I've got one more legal comment to
make. This is Steve Carlson.

Yes, Steve, go ahead.

I think anybody who is interested in the possibility of a settlement
accomplished and the consent judgment and order being approved
by the Foundation and entered by the court needs to consider at

least for a moment the question of what happens when it's
presented to the court if the consent judgment and order presented

to the court contains some obviously questionable provision You
are concerned about the possibility that there may be some
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members of the board that wili attack the consent judgment and

order, as they have already tried to stop this meeting. uh, I would

as counsel to the Foundation say that you probably ought to think

strongly about doing something that is as close as you can to being

sorn.ilting that looks like it's appropriate. And within the limits of
what the corporation can truly do. I'm afraid you may be giving

fuel to the frre, that somehow the corporation has acted

inappropriately, if it passes resolution, or consents to consent

judgments and orders, that, uh, have clear legal defects in them

I would like to underscore that, and add that, although I was not in

court today, it is my understanding that the judge has in essence

invited the individual director defendants' attorneys to raise any

concerns they have when this order is presented to her. So, uh' you

know that this order and the procedure that led up to the orders, in

fact you vote for the order, uh, will be under judicial scrutiny, and

so I second what Steve sayS, that I think you want to err on the side

of doing everything with scrupulous attention to detail and keep

your process as clean as Possible

And I really, I think frankly, that, Dean, to your question, and Ron,

that if you wanted a release from the defendants, then I think it was

essential at the time we were in mediation that there was, uh, uh,

there was another line, uh, or sentence, or something that would

have induced the individuals to settle, but that was not part of the

mediated agreement, uh, and, as I said, at this point' I feel it is
highly significant, eleventh hour change, and, I'll stand with what I

ruid b.for., I came to this meeting as I trust we all did in good

faith, there were six people that signed off on an intention to ratify,

there were some things we had to work out since the last mediated

agreement, especially the slate of ofäcers, uh, and I think, um, we

*ire prepared, and I hope, still are prepared, uh, to to reach

agreement. But, uh, if we hold, if some hold fast to this, uh, then

that is not going to be Possible.

Well, I'm persuaded that I was in error, and that I think the

attorneys comments are appropriate, and we need an agreement

that will stand uP under scrutinY.

Stephanie, I will back off, excuse me, I've got a little food in my

mouth, but I will back off of my

Tape I side 2

For the record, that the language that plaintiffs and defendants

originally, that the Sidley & Austin attorneys have been moving to

change it, I believe

Gidwitz
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Tucker
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Marshall

Marshall

Daley

It was written in the

That is correct

Distributed uh version.

OK, thank you Ron.

This is Paul. Can, am I coming through?

Yes, you are, Paul, go ahead.

I appreciate the fact that this will be dropped. I just for

claiifrcation, can I just, Ted, you had been the one who proposed it,

could you just speak a little bit more, as to why, so it can be

understood a little more clearly as to that we've spent so much

time on this, as to why this reaily had been of concern?

Paul, are you asking me?

Yeah.

Uh, the um this is discussing section 2, well, I think we've

discussed it at length, it was written, as you know, in mediation, to

cover um plaintiffs and defendants. And, uh, we're just, we're

hearing now that defendants can't be covered. And uh' I was, uh,

trying to make it broad enough to win everyone's acceptance, but,

but I;m now persuaded, having heard the legal arguments that, that

that's not a good course. So that's why ['m going back to, to the

original Sidley version.

I, I am prepared to call for a vote on the question, but I don't want

to uh, terminate discussion prematurely, so is there uh any further

discussion on the motion, which also has been seconded?

I'm not clear. I want to know exactly what we're talking about,

now, in terïns of changes. I'm personally not clear.

Alright, Maggie, if I can try to summarize where we are, um, we

have a, we had Ted's motion, which was to adopt the resolution,

that the Foundation had prepared, which is that three page

document that we all received. And he fi'¡rther modifred his

resolution, uh, motion, to, uh, make a minor change on the

resolution, which was page l, paragraph 4, uh' the last two

sentences were eliminated, so in that paragraph it ended, the

attorney general of the state of Illinois. And then we had also a

minor reuision on the uh, consent agenda, paragraph or number 7,

which added after the 2002 annual meeting, or until l2l3ll02,
since the date was not clear. So it was Ted's motion to approve the

resolution, and then those two minor changes, one to the

resolution, and one to the consent judgment.

RightStebbins
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Marshall So unless there is further discussion, uh, I guess the question is, are

we

Ratner In a second, Steph, I'm just going over this with Mrs. Daley Uh,

this is where, uh

(inaudib le background)

Hartman This is Arthur, I'm prepared to vote.

Ratner Stephanie, one second, I'm going over this with Mrs. Daley.

Marshall Don, and I want to, I left out one part as Ted was talking, it was,

until l2l31102, or whichever comes first.

Ratner Just going over that all with Mrs. Daiey. So just one second.

Marshall OK.

Buntrock So the only changes are to paragraph 2 and paragraph 7 Right?

Marshall Uh, the uh, on the resolution, Dean, there's a change, uh,

eliminating, uh, the last two sentences on the fourth paragraph, and

on the consent judgment, it's number 7 where we have inserted the

date. There's no change to paragraph 2.

Ratner Stephanie, let me, if I can, I've got the document here, let me go

through this with the pages, so they can see what we're doing, OK?

OK give me 30 seconds, OK? StePhanie?

Marshall Sure. You have different page numbers than we do?

Ratner Let me just show them, it's easier.

Marshall OK.

Ratner OK, we're making we're adding this December 31 date.

Daley And we're on Page 6 of the fax.

Ratner That is paragraph 6, page 6. Then we're adding the frve board

members, OK. And then, the only other thing we're doing, is,

we're taking out this last line. This is on the resolution on page I 0,

and any other document.

Carlson That's the motion on the table.

Ratner Well, but the motion on the table is effective and the settlement

mediation, so I've got to go tkough the mediation pieces too.

Buntrock Sure.

Terra Stephanie. Stephanie?

Marshall Yes, Maggie.

Terra No, this is Judith.

Marshall Oh, Judith, I'm sorry. I can't hear you very well. Hello?
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Marshall

Ratner

Marshall

Ratner

Heatwole

John Sabl

Pardon?

Hello.

Closer to the phone

I've got it right in my ear Can you hear now?

Yes we can, not very well, but we can.

OK. I just want to say that I am definitely going to object to uh

any waiver of my legal action And I think I would like to express

strong objection to the fact that uh Allan Simpson, Helene

Ahrweiler and Jacques Andreani are not on this, uh, at this
meeting, not on this call

Yeah, we will.

I couldn't hear a word of that Stephanie.

Uh, she said uh, that she uh would not agree to anything that that

waived her rights, and that she asked she is voicing strong
objections uh, to the fact that Jacques and Helene and Alan are not

on the call. And as here, I can just simply duly note that, but they
were given every opportunity to be on the call, Don talked with

I had no trouble getting in from France.

They said that they would be, so it is absolutely most unfortunate,

but we really could not wait, so Judith, we will, we will note that

for the records, this is being taped, so that will be recorded. Don

have you concluded your review? We are

No, no, Dean is now talking to Mark. And Scott, he's got a

question about the last line that's being eliminated on the uh

resolution.. Uh, which is "and any other document," and so forth
and so on, that's paragraph 4.

Correct.

So there's a question about that, you want to explain to everybody?

Actually, I didn't draft this, John Sabl did, but John, maybe you

would tell us why you would include something like that language

in your resolution. I said to Dean I thought it was a catch all in
case there was anything else that Sidley needed to do in order to
effectuate the settlement.

And that is why it was there, Mark, you're absolutely right. My
understanding was that, Ron had a concern as to whether it was too

broad or seemed to contemplate going very far afield, we didn't
think there was anything else that would need to frle, and anything
that was ministerial we think would have been would be

contemplated by by the general authorization at the end. So we

think it wouid be better to have it in, on the one hand, but we don't
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see a problem taking it out. I guess we didn't have a strong vlew

either way. We have a mild preference to leave the language in,

but since there were some feelings to the contrary, we didn't think

it was particularlY imPortant

So if there was anything else that was required, we would have to

come back to the board and get approval?

I don't think so, I think it would only be if it was something

substantive, and Ron, maybe you want to speak to what your

concern was, since I heard this indirectly from Ted. This language

was not intended to make, you know, to fltle, you know,

substantive changes, and we thought it was helpful from a catchall,

but what uh, what was your concern, Ron?

Ron are you there?

I was knocked ofï, somehow I'm just coming back on

OK, Ron the question was asked by, it's John Sabl, the question

was asked by Mark Heatwole, why we were taking out the catchall

language in the resolution, the one change that, that Ted made to

theìesolutions, that, I understood he made at your request, and,

um, and Mark said, isn't that sort of a catch all if other things need

to be frled, and would it be better to leave it in.

And that's just the point where, I heard that, and then I was

knocked off.

OK, and I said that I think this, I thought this language was fine' as

we drafted it, it was appropriate, and the catch all was just meant to

be if other things needed to be filed, that it might be better to

specifrcally recognize that. Um, I understood, or I maybe

theorized that your concern was that language Somehow, was too

broad. Um.

That is conect.

OK. I guess, I think in terms of an¡hing else, if it's ministerial,

and t tirink you'd agree if it's just ministerial, filing something the

second time or not making a substantive change, you don't have a

problem with that, and that, and that even as the resolutions

change, that really doesn't effect anything.

I guess my concern, quite frankly, is the things that Sidley has

historically considered to be ministerial and insignificant me and

my counsel have not had the same level of uh lack of concern. So

I just, maybe it's the result of this experience, but I am not

particularly tolerant of things that I don't understand and don't
know about.

OK, well, Ron, I guess our point was, we're happy with the

language either way, so
Sabl
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Ratner
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Alright, well, let's just strike it, and then I'll be happy

OK. Good. Again, Mark, we don't believe that uh this would
mean that anything else that was you know so clearly contemplated
would be prohibited from us doing it, it was just that, I think it's
something that Ron is concerned that, and that there shouldn't be

substantive changes made.

I had no problem with taking it out. Dean raised the question with
me as to whether or not there was impact from that, and I was just
trying to explain it.

Yeah, I don't think there really is an impact. I think we don't

I'm satisfied with my question. Thank you.

Thank you.

Uh, Don, have you uh, have you been able to clarifl, for Maggie
and Dean exactly where the changes are, and then, uh, if so, uh
everyone fully understanding what we what they will be voting on,

then I would uh, like to call for a vote on the question.

Stephanie?

Judith?

Yes, I would like to say a few words before the vote is taken.

Yes, please.

Can you hear me OK?

Yes we can.

It must be the phone, I don't know what.

Can we just respond to Stephanie's question? I think Mrs. Daley
and M¡. Buntrock can respond to that better than I. I think I
described it, but, they're nodding that they understand all this.

OK, frne. Thank you. Judith, go ahead,

Well, I just want to say before we take a vote on this motion, that
uh the outset with all due respect to the each of my fellow board
members, I think that, the uh the mediation results that we are

being asked to endorse, um and for which we really had high hopes

in the beginning, has turned out to be something very different than

what we anticipated. Um, for me, it's a process which has

distorted the consensual nature of what mediation really should be

all about, as reflected in this document. And I think as Paul

Tucker our chairman has already observed, the mediation proposal

before us cannot be approved consistent with our responsibilities
as Terra Foundation trustees. And I think that this vote that we're
about to take is a very momentous decision. Because basically
today we're going to determine whether we will allow the Terra
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Hartman

Marshall

Foundation to really be destroyed for all times, in a process which

I beiieve is oppressive and uniawful. And I think you've seen this

reflected in my um, in some of my memos to you. Uh, certainly, it

will destroy Dan Terra's dream, of allowing this private Terra

Foundation to really chart it's own course, free from any kind of
state intervention, which is what he always intended. And I think,

f,rnally, we're going to be destroying his goal of allowing people

across this entire country and the world to view this magnihcent

collection of art. At least, um, he thought it was magnificent, and I
would agree. And I think that, uh, the last think we must really

think abóut is that we will be sending a chilling signal to the entire

foundation world, as a result of this uh mediation proposal. As a

board, we have invited the state of lllinois to really come in and

run our Foundation. Because this is basically the end result of this

proposal. Telling us only Illinois residents can serve, and really

depriving the Foundation of access to the most, some of the most

ouistanding voices certainly in the national and international art

community, which is what Dan wanted so badly to have as a part

of the Foundation. And uh, so, ['m asking each of you to use your

best judgment and wisdom in upholding the principles of self-

goue*r.nt that have really been the basic part of this Foundation

iince its inception in 1978. I hope Stephanie, and all of you, that

you will examine your conscience, and your fiduciary duties, and

please do not permit the Terra Foundation to be destroyed' So

õbviously, I hope that each of you will join me in voting against

this proposal. And I, I did say earlier, when you couldn't hear me

well, that I think it's uh, I object strongly to the fact that um,

Helene, and Jacques Andreani, and Alan Simpson were not on this

call. Thank you.

Uh, this is Arthur Hartman. Um, we'll be taking a vote which will
indicate um what all of our views are. I couldn't disagree more

with what Judith has said. I think the good of this Foundation has

been found in this mediation, and it will carry on the kinds of
things that Dan Terra was interested in. And, uh, that is my own

personal position. Thank You.

You know, I, I would just like to make a personal comment too,

and I also regret that, uh, Jacques, and Aian, and Helene, uh, are

not on the, are not on the call, because I think it would have been

important for everyone to have had the opportunity to hear the

coåversation and to make a statement, if in fact they wish to do so.

I sent a letter to uh David Hilliard dated June 17, where I was

responding to the mediated settlement. Uh, and in that letter, uh, I

raised several concerns which were pretty consistent with concerns

I had raised in the past, and then I did say in the letter, having said

this, and verbalizing these concerns, that I could live with the

substance of the settlement, albeit with a heavy heart. And that I
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Heatwole

Marshall

Heatwole

Marshall

Heatwole

Marshall

Heatwole

was prepared to ratif it, at an authorized board meeting Uh, I

also said in that letter that I beiieve in my heart that it does

preserve the most fundamental dimensions of the Foundation's

independence in determining the course of its own destiny, which I
believe to be stated in the mediated agreement, although, I do

believe that unprecedented restrictions have been imposed on the

Foundation, as well, but I believe that a settlement, and not

continued litigation is perhaps in the best interest of the Foundation

and I would hope, um that the sixteen board members for this year,

and the fìfteen board members in the future, would see uh, the

astounding opportunities that this Foundation has to make a mark'

uh, not only in this country, but around the world. And I would

hope that we would in fact commit uh to uh to ensuring that the

vision of Dan Terra remain not only alive, but burn very brightly.

Are there any other, any other points of discussion?

Stephanie?

Yes.

Mark Heatwole. Just one last item, before you vote And I think
this is important, and Judith touched on it, and Stephanie, you

touched on it in your comments as well. In light of the allegations

that have been uh brought forward in the federal court yesterday, to

a certain extent, I was not there, but I understand that sort ofthe
same substantive comments were made in the Cook County Courts

this morning, about the coercion um that uh some members of this

board may feel uh, or may not feel, uh from the action of the

attorney general. I think it's important for each one of you to, I

think, indicate before you take this vote, that you are voting freely,

and you are voting with your fiduciary obligations to this board

and this institution and without, and without that pressure. And if
anyone feels they can't do that, I don't think you should vote. But

if you are voting freely, and if you do not feel that compulsion'

then, I think you are free to vote. And I, I think the board ought to

be on record and everybody ought to be clear that this vote is being

taken without that pressure, without that, um impediment.

Well, Mark, are you asking then, for a statement, or a comment,

because I certainly can, can comment on what you just said.

The comment was directed really to you and Ted.

oK.

But in a general way to everyone. Because you do have hduciary

obligations to this institution. Um, which transcend your

obtigations to other, other facts. And, uh, each one of you should

examine that, I think Judith brought that to the fore, Stephanie, you

echoed it, but since the allegations have been made' i think it's
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Marshall

Srebbins

important to be on the record, that if anyone feels that they can't

voie that way, I think they should abstain So, having said that' if
you vote, I assume that means you are not doing so um feel freely

Well, l, let me just make a personal comment, just in response to

what you just said. Mark. I have felt in the past that uh, despite the

desire of some board members, uh, over the last year or so, to try
to peg me into an alleged camp or an alleged side, one side or the

other, I have always walked uh, my own path, and I have always

spoken with my own voice, uh, to represent the integrity of my

own convictions. Uh, I have done it throughout this arduous

process, and I do so now, with full knowledge of my fiduciary
responsibilities. It is true, that the attorney general's offtce has

asked the lllinois mathematics and science academy to respond to a

fact finding investigation. This has not played a part in my

decision making with respect to my fiduciary responsibilities, as a

board member of this Foundation. I believe now, as I have said

before, that this motion and settlement to be in the best long-term

and sustainable interest of this remarkable Foundation. Ted, I
don't know, if you want to make a comment as well.

I'd just, t'd like to say, that I came to the board, iike Stephanie, and

everyone else, as a voiunteer. Um, i came to the board, at, I knew

Dan Terra, I came to the board at the request of Jim Collins and

iudith Terra, I've served as chair of the collections committee, and

I think I've served effectively. And I've brought some wonderful
new paintings, helped bring some wonderful new paintings to the

Foundation collection. I've done this without any iota of a conflict
of interest. I value my reputation, both as a scholar and as

someone of complete integrity, very very highly, and I think I'm
well known for both those uh things. Uh, I've last when I've
always felt free to form my own judgments, and last either August

or early September, um, when Paul Tucker told me first about his

enthusiasm for the building in Washington, and wanting to move

there, I disagreed. I long argued to explore a variety of stand-alone

options in Chicago, I was wiliing to consider as part of the

strategic planning going elsewhere, but I've always been a

defender of Chicago. Uh, like Arthur, I at the board meeting in

Giverny, on September 25, I guess it was, 2000, when we learned

of the suit, I argued for a total board replacement. Um, at the same

time, I abhor the personalized suit brought by the plaintiffs.

Unnecessary, I feel very very sympathetic for Judith Terra. I
lament the behavior of Senator Simpson. I'm very saddened by the

behavior of Paul Tucker. I abhor the th¡eatening tactics of the

attorney general, but I am voting my own conscience, and for what

I believe is the best interests of the Foundation for its future as an

independent, viable force in Chicago, and in France. For the

promulgation of American art.
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Marshall

Tucker

Marshall

Tucker

Marshail

Tucker

Marshall

Hartman

Is there anyone who has a statement, uh, to make, otherwise i will,

I think it's appropriate that we now call for, call the question.

I'd like to make a statement, Stephanie.

Paul is that You?

That's me.

OK

Um, I, it's painful to hear, the comments that have been made, and

in many quarters, although I admire the honesty about it all l
think it's very diffrcult to be able to predict the future in any form

or fashion. None of us could have thought we would be at this

particular juncture when we alljoined the board. Maybe some did,

I don't know, but I certainly didn't. And I don't think Ted did' or

Stephanie did. And I applaud their efforts to try to be able to find

the right way to act in these diffrcult causes But I find most

disturbing is the ways in which uh, this Foundation is a not-for-

profrt entity, is in fact going to become part of uh, the state's

þurview. Uh, the invasion of its independence, its privacy, of a, a

public domain, i.e., the hand of the attorney general, I find

iepugnant. I find it detrimental and offensive, I frnd it also counter

to the very foundations on which foundations and America as a

whole are supposed to be founded, which is why I protested this

mediation will continue to do so. Uh, I also find it, uh, disturbing

that the um, resolution, um calls for the continued presence of uh

the Illinois factions, not that they're not wonderful people in

Illinois, certainly more than enough to handle all of this, but I think

that that should have been our choice, not somebody else's choice.

Uh, and that compromise of our independence is something which

uh I think again goes right to the heart of the matter. I think that

everybody's consciences have been articulated with grace and

conviction, and I think that that is appropriate. But I also believe,

in the end, that there are serious principles, uh particularly that of
the ways in which a foundation is supposed to operate, which are

deeply compromised by this mediation and this process' And I

think that it is in the end a sad day for uh the Foundation, and

ultimately a sad day in the larger case for the ways in which the

state interferes with uh private property'

LIIL

I I really would like to make one further, short comment. And that

is that foundations are established under certain laws, and have to

meet certain requirements Their responsibilities are to the people,

uh, of the jurisdiction, that has permitted them to set up these tax

free organizations. Therefore, I do not see that an oversight by

such authorities is out of order. Thank you'
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Marshall I think it's time for us to call the question, so we will now proceed

to a role call vote on the motion. Uh, and I guess the question is,

uh, OK, Mr, Jacques, not here, Helene, not here, Dean,

I vote yes.

Maggie.

Yes.

Ron

Yes

Arthur

Yes.

Stephanie, yes. Alan, Ted

Yes.

Judith

No

Paul

No.

Paul?

No, Steph.

Oh, I'm sorry, I didn't hear you, Paul.

That's OK.

Um, the motion has been passed by six board members, uh, we

now need a motion for adjourn.

I move to adjourn.

Oh, ['m sorry, is there, the agenda did say, any new business. Is

there any new business which needs to come before this board at

this time? Hearing none, uh, we need a motion to adjourn.

So moved.

Is that Ted?

Second

Second, I'm sorry, Dean?

No, that was A¡thur.

Oh, A¡thur,

Yes.

Do we need a roll call? Uh, role call for the motion? Dean.

Buntrock

Marshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Tucker

Marshall

Tucker

Marshall

Tucker

Marshall

stebbins

Marshall

Stebbins

Marshall

Hartman

Marshall

Buntrock

Marshall

Hartman

Marshall
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Buntrock

Marshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Tucker

Marshall

Hartman

Ratner

Uh, I move to ad, we adjourn, or uh, I vote to adjourn.

OK, yes. Maggie.

Yes.

Ron.

Yes.

A¡thur.

Yes.

Stephanie, yes. Uh, Ted

Yes,

Judith

Yes.

Paul.

Indeed, yes.

Uh, the uh, this meeting is adjourned. Thank you all, and bonne
chance.

Thank you.

Thank you.

(--HI :120999vì
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IN THE CIRCUIT COURT OF COOK CotrtlTy,ILLINOTS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, et al.

Plaintifß,
vs.

JUDITH TERRA, â Director of the
Terra Foundation for the Arts, et al.,

Defendants.
No. 00 CH 13859

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

P I ainti ff- Intervenor,
vs.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

PLAINTTFF'S' RES PONSE TO DIRECTOR DEF'ENDAÀITS'
OBJECTIONS TO SETTLEMENT

Plaintiffs, Dean L. Buntrock ("Buntrock") and Ronald Gidwitz ("Gidwitz"), Directors of the

Terra Foundation for the Arts ("Terra Foundation" or "Foundation") by their attorneys Quinlan &

Crisham, Ltd., ("Plaintiffs"), hereby respond to the Director Defendants' Objections to Settlement

and state as followsr:

' At the outset, it should be noted that Plaintiffs' response is in excess of the Çourt's
1S-page limit because the Defendant Directors' objections, filed without leave of Court, were27-
pages long. Also, several of the cases in the authority received by Plaintiffs from the Defendant
Directors have been highlighted or the text has otherwise been altered.

)

)
)

)
)
)
)
)

)
)
)
)
)
)
)
)
)

)
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INTRODUCTION

On July 6,200I,the Terra Foundation filed its Motion for Entry of Consent Judgment and

Order. In response, Defendants Judith Terra, Paul Hayes Tucker and Alan K. Simpson (hereinafter

"Defendant Directors") filed objections to the proposed settlement. Contrary to this Court's

statement on July 2,200!,that "the issues are coercion and illegality and those issues only" (Exhibit

J at p.88), the Defendant Directors again devote a substantial portion of their 28 page objections to

a discussion of Dan Terra's intent.

Further, the Defendant Directors' objections do not present new evidence of any substance

supported by affidavit as to why the consent decree should not be approved by this Court. Thus, the

Defendant Directors should not be allowed to overturn the settlement without a scintilla of proof

regarding the purported conflict of interest or evidence of any unlawful coercion by the Attorney

General.

STATEMENT OF FACTS

A. Background

Plaintiffs, Dean Buntrock and Ronald Gidwitz, as directors of the Terra Foundation for the

Arts, instituted this action on September 22,2000. The verified complaint alleged, among other

things, that Defendant Directors Paul Tucker, Judith Terra, and Aian Simpson engaged in an

unlawful effort to close the Terra Museum in Chicago and relocate the Foundation's $450 million

in assets outside of Illinois. The Defendant Directors further intended to remove plaintiffs from the

board of directors because of their opposition to the scheme. The complaint also alleged that the
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Defendant Directors mismanaged the Terra Museum in Chicago to justiff their scheme to close the

museum.

The lllinois Attorney General, who possesses broad common law and statutory authority over

charitable trusts in lllinois, intervened in this action. The Attorney General filed a complaint

seeking, among other things, the removal of the defendant directors from the Board of Terra

Foundation for their alleged malfeasance, the appointment of a receiver for the Foundation, an

accounting, and the appointment of new directors to the Board.

James Terra, the son of Dan Terra also sought to intervene in this action to ensure that the

Terra Foundation remained in Chicago, in accordance with his father's intent. James Terra's

petition to intervene was entered and continued until completion of the mediation.

B. TheDefendants'RequestedMediation

On January 30, 2001, the Court informed all parties that it had received a letter from counsel

for the Defendant Foundation requesting the parties to enter into mediation to settle this case. The

Defendant Directors also sought mediation. The Defendant Directors knew well the Attorney

General's litigation position going into mediation: the Terra Foundation may not close the museum

in Chicago and remove the Foundation's assets from the State of lllinois. Indeed, the Attorney

General's position was clearly expressed to all parties and the Court. By participating in mediation

the parties (including, Terra, Simpson and Tucker) recognized that the mediation, if successful,

would require compromise of the legal issues in the case, including the Terra Foundation's ability

to remove its charitable assets from the State of Illinois.

The Defendant Directors were strong proponents of mediating this dispute. They submitted

names of several mediators to the Court for consideration. David C. Hillard was one of the
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mediators recornmended by the Defendant Directors to be of "outstanding skill" and "best equipped

to handle this mediation." (^See February I,200l,letter from Brian L. Crowe; February 2, 200I

Ietter from James Wilson, attached hereto as Exhibits A and B, respectively).

On February 5, 2001, this Court entered an order appointing Mr. Hilliard to mediate this

dispute between the parties. The Court stated that Mr. Hilliard would be responsible for setting the

ground rules for the mediation and reiterated in a court order the parties' agteement that no

statements made by any participants in the mediation process would be admissible as evidence in

court. (See Report of Proceedings dated February 5, 2001, attached as Exhibit C at pp. 7-8,and

Order of February 5,200I attached as Exhibit D) The parties, including the Defendant Directors,

also agreed that the Attorney General be permitted to fully participate in the mediation process.

(Exhibit D; February 5,2001Order)

After nearly four months of difficult negotiations and mutual compromise, the parties

reached a written agreement on June 19, 2001 on all material terms, thus resolving this matter.

C. The Defendant Directors' Failed Attempt to Defeat the Settlement in Federal Court.

The board schedule a meeting for June 29,2001to formally vote on the agteement reached

on June 19, 2001. On June 28, 2000, just one day prior to the Board's scheduled vote on the

mediated agreement, the Defendant Directors filed a complaint in federal court against the Assistant

Attorney General, Floyd D. Perkins. A copy of the Complaint is attached as Exhibit E. The

Defendant Directors did not dispute the terms of the agreement. Rather, they alleged that Assistant

Attorney General, Mr. Perkins, violated their federal constitutional rights by coercing two Terra

Foundation directors, Dr. Stebbins and Dr. Marshall, to vote in favor of the agreement. The

complaint alleged that Mr. Perkins had coerced Dr. Stebbins by proposing to name him in a lawsuit,
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and had coerced Dr. Marshall by investigating the Illinois Mathematics and Science Academy,

where Dr. Marshall serves as President. The Defendant Directors failed to submit any affidavits

from either Dr. Stebbins or Dr. Marshall supporting these allegations. Nevertheless, the Defendant

Directors sought a temporary restraining order enjoining Dr. Stebbins and Dr. Marshall from voting

at the Board meeting scheduled for June 29,200I.

The case was heard by Judge Bucklo that same day. After a two hour hearing, Judge Bucklo

issued a twelve page Opinion and Memorandum ("Opinion"), dismissing the Defendant Directors'

complaint and denying their emergency motion for temporary restraining order. A copy of Judge

Bucklo's Opinion is attached hereto as Exhibit F. Judge Bucklo dismissed the case pursuant to the

abstention doctrine, but also addressed the substantial allegations of the complaint and ruled that the

Attorney General's activities and Dr. Stebbins' and Dr. Marshall's support of the agreement were

entirely lawful. (Exhibit F at p. 10-1 1.) With regards to the allegations that Mr. Perkins' actions

may have influenced the votes, Judge Bucklo noted that under the law "not every incentive and

disincentive is coercive." Id. In addition, the Court found that the conduct allegedly being induced

- - a changed vote -- was also lawful because it was something that Dr. Stebbins and Dr. Marshall

"had a lawful right to do in any event." Id.

D. The Defendant Directors' Second Attempt to Defeat The Settlement.

Unable to state a claim in federal court, the Defendant Directors rushed to this Court the next

day urging this Court to do what Judge Bucklo had refused to do. Just hours before the duly noticed

Board meeting, the Defendant Directors filed an emergency motion for a temporary restraining order

seeking to prevent the Board from meeting and voting on the mediated agreement. After a hearing,

this Court also denied the Defendant Directors' motion for a temporary restraining order and
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allowed the board of director's meeting to proceed as scheduled. A copy of the Court's June 29,

2001 Order is attached as Exhibit G.)

E. The Board's Votes to Approve the Proposed Settlement.

The Terra Foundation Board convened at approxim ately 12:45 pm on lune 29,2001, with

a quorum of eight directors present. The meeting was properly noticed and called in strict

conformity with the Foundation's bylaws. Counsel for the Foundation was also present. During the

meeting, the Board discussed various aspects of the agreement. The Board also specifically

addressed the allegations made by the Defendant Directors in federal court and in this Court

regarding the alleged coercion of Dr. Stebbins and Dr. Marshall. Dr. Stebbins and Dr. Marshall

explicitly denied any duress and state that they approved the settlement in the best interests of the

Foundation and consistent with their fiduciary duties. (see Exhibit H, p. 41)

After substantial discussion, the Board of the Terra Foundation by a vote of 6 to 2 passed a

Resolution which authorized the Foundation to enter into the Consent Judgment and Order and

amend Article III of its By-Laws. (A copy of the Consent Judgment and Order and Resulution are

attached as Group Exhibit I).

F. The Defendant Directors' Third Attempt to Defeat the setflement.

On July 2,2001, the Defendant Directors made yet another attempt to defeat the mediated

settlement and filed a motion for leave to fîle written objections and demand for an evidentiary

hearing. The motion recycled the same arguments previously rejected by Judge Bucklo. Attached

to the motion were the Defendant Directors' written objections, along with a number of exhibits

purporting to reflect Dan Terra's intent to move the Terra Museum to Washington, D.C. After

reviewing these materials, the Court denied the Defendant Directors' motion for leave to file the
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documents, stating that those documents were unsupported by sworn affidavits and entirely

irrelevant to the issue of coercion. The Court then requested counsel for the Terra Foundation to frle

a motion to approve the consent decree and allowed the Defendant Directors yet another opporlunity

to object to entry of the Consent Judgment and Order. However, the Court made it very clear that

the only issues that were relevant to the approval of the consent judgment were "coercion and

illegality and those issues only." (Exhibit J, July 2,200I, p. 88). The Court specifically stated "I

do not want to hear anything more about the intent of the original founder . . . . That is not before

the Court on this motion to approve the consent decree. " Id.

G. Defendant Directors Misrepresent the terms of the Consent Decree.

The Defendant Directors' exaggerated misstatements regarding the actual terms and

implications of the Consent Judgment are belied by a reading of the agreement itself. (Group Ex.

I, attached). The Defendant Directors mischaracterize the Consent Judgment as effectively limiting

the Foundation's ability to function. However, the decree expressly states: "[T]he Foundation

remains free to determine how best to achieve its goals, including (without limitation) where and

to whom to make grants." fl4. The Defendant Directors claim that the world wide art community

is prevented from enjoying the Collection. However, nothing in the Decree prevents the Foundation

from making loans of artwork to institutions worldwide, as it has done for many years. Moreover,

the Consent Judgment specifically protects the role of the Museé in Giverny, France. "[T]he

Foundation shall remain free to manage the Collection as it deems appropriate including to provide

art for display in Giverny, France, and for special exhibits and programs for scholarly use, to make

loans and to acquire works for, and de-accession works from, the Collection." fl5.
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Contrary to the Defendant Directors' claim that the Consent Judgment limits the

Foundations' ability to partner with other institutions, the Consent Judgment allows the Foundation

to maintain and exhibit the Collection"either by itself or through partnerships or affangements with

other institutions, in the Chicago metropolitan atea." ''lf5 (emphasis added). In this way, the

Foundation Board, in its discretion, may determine whether a partnership, several partnerships, or

no partnership is the best course of action.

H. The Defendants' Objections Violate Rule 191.

On July 19,2001, the Defendant Directors filed their objections to the Proposed Settlement

again arguing Dan Terra's intent . Their objections are supported by numerous affidavits previously

rejected by this Court.

ARGUMENT

I. The Settlement is Valid. BindinLand Represents the Aereement of the Parties.

Pending before this Court is a Motion for Entry of Consent Judgment and Order. The only

proper question before this Court at this stage is whether or not there was an agreement to settle

between the parties. Here, it is undisputed that the parties to the agreement approved the agreement.

Illinois law is clear that "[T]he agreements are binding so long as there is clearly an offer and

acceptance to compromise, and there is a meeting of the minds as to the terms of the agreement."

Shffield Poly-Glaz,Inc. v. Humbold Glass Co.,42lll. App. 3d 865,356 N.E.2d 837, 840 (lstDist.

1976). Here, there is no question that the parties reached a sefflement and that Consent Judgment

reflects the proper terms. In fact, the parties to the agreement have approved the agreement and this

Court need only enter the agreement as submitted. This is because of the long standing Illinois

public policy that settlements are to be encouraged and given full force and effeú. Id.
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None of the parties to the agreement challenge the agreement. Instead, this challenge is

brought by three directors who oppose the agreement. There is simply no legitimate question and

no dispute among the parties or the Attomey General that the agreement reflects an offer and an

acceptance to compromise and there is a meeting of the minds as to the terms of the agreement.

Even the Defendant Directors do not challenge the terms of the agreement. This Court should,

therefore, enter the Consent Judgment and Order.

IL The Votes Approvins The Settlement Were Leeal And Valid.

A. This Agreement Was Approved at a Properly Called Meeting of the Board.

It is undisputed that the Board's approval of the mediated agreement occurred at a properly

noticed and called meeting of the Foundation's board of directors. Indeed, the Defendant Directors

do not challenge the propriety of the meeting. On June 19,2001, a majority of the directors agreed

in writing to a settlement of this matter. The agreement was reached at a session with the mediator.

On June 29,200I, at approximately 12:30 p.m., the meeting was called to order with due

notice to all directors in compliance with Foundation's bylaws. A copy of the bylaws are attached

as Exhibit K. Participating at that meeting were Directors Buntrock, Gidwitz,Daley, Hartman,

Marshall, Stebbins, Tucker and Terra. Also present were the attorneys for the Foundation, including

Winston and Strawn, and Sidley Austin Brown and Wood. Eight directors were present at the

meeting out of a total of eleven directors on the Board. Therefore, a quonrm was present. After

much debate and extensive discussion, at the conclusion of the meeting, a vote was taken as to the

settlement and six directors voted for the settlement (Buntrock, Gidwitz, Daley, Hartman, Marshall

and Stebbins) and two directors voted against the settlement (Terra and Tucker). Thus, there was

a majority vote of the directors taken at a duly called meeting with a quorum present. The
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agreement to enter into this settlement was clearly the action of the Board. All of the directors had

an opportunify to participate and there was lengthy discussion prior to taking of the vote. (See

Exhibit H Transcript of June 29,2001)

Counsel for the Foundation has also stressed that the actions taken at the June 29,2001

meeting were proper. At the July 2,2001meeting, the counsel for the Foundation stated

And here you have a situation where there was a duly constituted, duly called board
meeting. A quorum was present. There was vigorous discussion and a vote was

held. And 6 to 2, the directors voted, exercising their free will that this - and in
accordance with their fiduciary duties that this was in the best interests of the
Foundation as they understood it.

(Exhibit J, July 2,2001Tr. at pp. a2-43 )

B. There Was No Conflict Of Interest.

The Defendant Directors now assertthatthe alleged coercion ofthe Attorney General created

a conflict of interest for Dr. Stebbins and Dr. Marshall, which rendered their votes a nullity. Such

assertions do not, however, establish a conflict of interest under Illinois law. Moreover , the

Settlement was properly approved by the Board consistent with the Illinois Not For Profit

Corporation Act. Also, the Defendant Directors' assertions totally ignore the relevant statutory

provisions. In fact, the only authority cited by defendants as support for the alleged conflict of

interest is not even applicable here. The cases cited by defendants involve dealing with general

corporate principles not applicable to the circumstances here. The operations of the Foundation are

governed by an entirely separate statutory scheme. 805 ILCS 105/1, et seq.
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1. Conflicts in this context are limited to pecuniary conflicts.

In the objections, the Defendant Directors failed to cite a single case which establishes that

the votes taken here amount to a conflict of interest under illinois law

Even more telling, defendants fail to cite to the appropriate statutory provisions which

actually govern the existence of a director conflict of interest with regard to a not-for-profit

corporation. ,See 805 ILCS 105/108.60.

Section 108.60 provides that a conflict of interest exists if a director of the not for profit

corporation is directly or indirectly a party to the transaction. Id. Section 108.60(d) further provides

that a conflict of interest occurs where a director of a Not-for-Profit corporation is an is an officer,

director or general partner or has amaterial financial interest in an entity which is the other parfy

to the transaction at issue. Thus, a conflict of interest only arises if a director has a pecuniary

interest in the transaction. Here, it is undisputed that neither Dr. Stebbins nor Dr. Marshall had a

fïnancial interest in any other parfy to the settlement - nor were they officers or directors of any

other entity that was aparty to this transaction. There simply was no conflict of interest within the

realm of section 108.60. Accordingly, Defendants' argument that the purported conflict of interest

invalidates the settlement is without merit and does not meet the test under section 108.60

Moreover, even if the "conflict of interest" did exist - which it did not - section 108.60

provides that such a transaction may be ratified by the corporation. Id. Herc, stripped of all rhetoric,

it is clear that the allegations of a "conflict" are merely the assertions of the individual defendants

who are unhappy with the settlement. These self-serving statements of Defendants fail to

demonstrate how the settlement was the result of any conflict of interest.
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Defendants' disregard for section 108.60 is also fatalto their argument that discounting the

votes of Marshall and Stebbins would somehow invalidate the Settlement. The premise of

defendants' argument is that Stebbins and Marshall should have been disqualified and, had their

votes been excluded, the Settlement would have only 4 votes and would not be approved. Section

108.60(b) defeats defendants' argument. Section 108.60 provides that so long as the alleged

"conflict" is disclosed, the transaction may be approved by a majority of disinterested directors,

"even though the disinterested directors be less than aquorum." Section 108.60(c) makes clear that

the presence of a director who is directly or indirectly a pafi to a transaction or otherwise

disinterested, may be counted to determine whether a quorum exists, but may not be counted when

the board takes action on the transaction. Thus, under the theory of the Defendant Directors, there

were six disinterested directors at the board meeting. Accordingly, ifthe votes cast by Marshall and

Stebbins were invalidated, the Settlement received 4 votes and was properly approved by a majority

of the 6 disinterested directors. Therefore, even if this Court were to invalidate Marshall and

Stebbins' votes - which it should not do -the Settlement Agreement was approved by a majority

of disinterested directors at the board meeting.

The Foundation's Own Conflict of Interests Policy Defines Conflicts as

Financial Conflicts Only.

Furthermore, the Foundation's own policy is consistent with lllinois law that a director

conflict relates to a director's pecuniary interest in the subject transaction. 805 ILCS 105/i 108.60

In November of 1998, the Board itself adopted a specific conflict of interests policy to apply to all

of its officers, directors and key employees. A copy of the policy is attached as Exhibit L. That

policy defines an interested person as one who has a direct or indirect financial interest in a

transaction involving the Foundation. Id. As iroted above, neither Dr. Marshall and Dr. Stebbins

,
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have a hnancial interest in the settlement and are, therefore, conflict free, consistent with the

Foundation's own conflict of interest policy.

Significantly, the cases relied upon by defendants also reflect the principle that conflicts of

interest relate to pecuniary interests. Specifically,ll'eiss Med. Complex v. Kim,87 lll. App. 3d 1 1 1,

408 N.E.2d 959 (1980) involved a board vote to invalidate non-compete clauses that were provided

for in the contracts of certain directors who voted on the issue. Similarly, in Elward v. Peabody

Coal Co.,9 lll. App. 2d234,132 N.E.2d 549 (1956) certain board members voted to issue a stock

option to themselves.2

Additionally, Defendants' effort to parallel the alleged "conflict" with this Court's prior

orders removing Tucker from serving as the litigation director is without merit. This Court removed

Tucker as the litigation director in accordance with well-established authority that provides that

when serious allegations of wrongdoing are alleged against directors of a corporation, the

corporation must independently investigate the allegations and determine its position in the

litigation. See Auerbachv. Bennett,393 N.E.2d 994 (N.Y. 1979). Here, defendants are arguing that

Stebbins and Marshall had some alleged personal interest that could have impacted their vote in

favor of the settlement. There is simply no comparison. Tucker's conflict was palpable - he could

investigate himself. Taken to its logical extension, defendants' "analogy" would prohibit any parg

, Two cases were cited by defendants do not even involve conflicts of interest in a
corporate context. Kercigan v. Unity Savings Ass'n,58 lll. 2d20,317 N.E.2d 39 (1974) is a
business opportunity case. where certain directors failed to inform the corporation of a business

opportunity and instead, usurped the business opportunity for their own benefit. Clearly, there was

no business opportunity improperly usurped by Marshall and Stebbins and defendants do not allege

any such conduct by Stebbins or Marshall. Further, Martin v. Heinhold Commodities, Inc. 163 n.
2d33,643 N.E.2d 734 (1994) involved an action against a broker for investors and did not involve
actions by a corporate board of directors.
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to the litigation from approving a settlement because of any interest a pafty may have in resolving

the litigation. Defendants cite no cases for such an argument.

Defendants' reliance on New York Hotel & Motel Trades Councíl v. Hotel Ass'n,747 F.

Supp. 1074(S.D.N.Y. 1990) andlnreCorrugatedContainerAntitrustLìtigation,643F.2d 195(5th

Cir. 1981) is equally unavailing. The crucial factor - disregarded by defendants - is that the

purported conflict of interest at issue in New York Hotel and In re Corrugated involved a conflict

suffered by counsel not members of a board of directors. Here, the Defendant Directors make no

allegations as to the adequacy of the representation by counsel. New York Hotel and In re

Corrugated are thus, inapposite.

Finally, defendants' contention that there is no need to prove that Dr. Marshall and Dr.

Stebbins actually voted to pursue their own interests rather than those ofthe Foundation to void their

vote is unfounded in law. The Defendant Directors cite no cases for this proposition. Moreover,

defendants reliance on In Fletcher C)¡clopedia of the Law of Private Corporations, $ 837.60 is

misplaced. Even Fletcher provides that:

Multiple loyalties or apparent conflicts are insufficient in themselves

to establish a breach of loyalty.

Fletcher Cyclopedia of the Law of Private Comoration, $ 837.60 (rev. vo. 1994 &. Supp. 2000).

Here, defendants allege no facts that Dr. Stebbins or Dr. Marshall suffered a conflict of interest -

much less an apparent conflict of interest used their positions as directors of the Foundation to

effectuate a transaction between the Foundation and themselves.
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C. Defendant Directors' Reliance on Class Action Cases is Misplaced.

The Defendant Directors also cite numerous class action cases as the basis for their claim

that it is the Foundation and Flaintiffs and the Attorney General that bear the burden of establishing

the settlement, as if this action were a class action. (Objections, p. 13.)3 This clearly is not a class

action suit and the defendant's argument is misplaced. The class action context is inherently

different than the case at bar. Settlements of class actions are governed by Section 2-806 of the

Code of Civil Procedure which mandates thataclass action "shall not be compromised or dismissed

except with the approval of the court..." 735 ILCS 512-806. As described above, in the context of

non-class action settlements, the burden in challenging a settlement agreement is on the challenging

parf, not on the proponent of the settlement. Flynn v. Flynn,23zIll. App. 3d 394,401,597 N.E.2d

709,713 (burden of proving duress or coercion by clear and convincing evidence is on the party

asserting it). This case is not a class action nor was it alleged to be a class action in any pleading.

It was never certified as a class action (735 ILCS 5/2-801), there is no defined class (735 ILCS 5/2-

802), no notice was sent to prospective class members (735 ILCS 512-803) and moreover, it has

never been treated as a class action by any of the parties or the Court. All of the parties are before

this Court. There are no absent parties, as the defendants content.

' Defendant Directors have misidentified several class action cases they rely upon,
suggesting instead that they are cases of general applicability. See, Obj. p. 13, "[W]hen, as here,
parties seek court approval of settlements" citing Waters, ; Steinberg, "court has the affrrmative
obligation to ensure that any settlement is 'fair, just ..."'; p. 14, "[I]n any contest over a proposed
settlement" citing Waters and In re General Motors; p. 16, "Courts in similar circumstances" citing
New York Hotel & Motel;p.25-26, citing Inre General Motors Corp., Patterson,Steinberg,andln
re Brand Name Prescription Drugs, for the proposition that discovery is required whenever
settlement is objected to; p. 27 citing In re General Motors, for proposition that burden is on
proponents of a settlement. In each of these instances the Defendant Directors have ignored that
these are class action cases and that the courts therein were applying rules of class actions, not
general principles as the Defendant Directors would have the court believe.
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D. Under Established lllinois Case Law, the Defendant Directors are Not Entitled
to an Evidentiary Hearing.

The Defendant Directors argument must be rejected for yet another reason. The safeguards

instituted for the approval of a class action settlement are entirely inapplicable to the settlement of

a non-class action legal dispute, such as here. As Justice Posner explained:

"The fairness of a settlement of a legal dispute is like the adequacy of the consideration
supporting a contractual promise: a matter best left to negotiation between the parties. A
settlement is a contract, and normally the test for the fairness of a contract is strictly
procedural: were the parties competent adults duly apprised of the basic facts relating to
their transaction? The problem in the class-action setting, and the reøson thøt jadícìøl
approvøl of the settlement of sach an actíon ìs reqaíred, is thøt the negotíøtor on the
plaíntffi' síde, that ís, the lawyer for the class, ís potentíally an unrelíable agent of hís
princípøls.

Mars Steel Corporation v. Contínental lllinois Nøtional Bank and Trust Company of Chicago,834

F.2d 677 ,681 (7th Cir. 1987)(emphasis added).

In this instance, there is no "lawyer for the class" to warrant a hearing on the settlement.

Illinois law provides that this Court may decide a motion or other objection directed at a

settlement on affrdavits, pleadings and arguments of counsel alone without an evidentiary

hearing. In Marriage of Varco,158 lll. App. 3d 578, 580, 511 N.E.2d 736,737-38 (lst Dist.

1987), the court affirmed the trial court's rejection of a petition to open a settlement without

holding an evidentiary hearing. The court held that it was proper for the trial court to dispose of

the petitioner's contentions that his wife entered into settlement as a result of duress without

holding an evidentiary hearing. Id. The court cited the well-established rule under Illinois law

that motions may be decided on the basis of affidavits alone. Id. Likewise, in Filko v. Filko,l27

Ill. App. 2d 10, 23,262 N.E.2d 88,94-95 (1st Dist. 1970), the appellate court affirmed a trial

court's determination that no hearing as to duress was necessary where the offer of proof
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sufficiently presented to the court what the proposed witnesses would testifu, the trial court was

well acquainted with the matters proposed by movant and there was no showing that there were

anything to be presented above and beyond the scope of the offer of proof. See also In re

Marriage of Chapman,162lll. App. 3d 308, 312-15,515 N.E.2d 424,427-29 (lst Dist. 1987)

(where matters raised by motion to vacate settlement were familiar to the trial court and

sufficiently informed the court of the proposed testimony, it was not necessary for trial court to

hold evidentiary hearing).

E. Defendant Directors'Arguments Regarding the Substance of the Agreement
Fail in Light of the Business Judgment Rule.

The Defendant Directors also attempt to subvert this agreement by making extraneous

arguments such as Ms. Brody's opinions regarding the agteement.4 This Court can dispose of

those arguments by a simple application of the business judgment rule.

Under the business judgment rule, a presumption attaches by operation of law that in

making a business decision the directors acted in an informed manner, in good faith and in the

honest belief that they acted in the best interest of the company. Lewis v. Playboy Enterprises,

279 Íll. App. 3d 47,54,664 N.E.2d 133, 138 (lst Dist. 1996). In the absence of sufficient

factual allegations to the contrary, the court must presume that the protections of the business

judgment rule apply. Stamp v. Touche Ross & Co.,263lll. App. 3d 1010, 1018, 636 N.E.2d 616,

623 (1st Dist. 1993). Here, a majority of the board has determined that the best interests of the

Foundation will be served by this settlement, that determination is protected by the business

o Ms. Brody offers opinions that she would have prefened different terms to the

agreement. Ms. Brody's opinion testimony is not predicated on evidence or personal knowledge
and, as such, is not only irrelevant but should also be stricken under Ill.S.Ct.R. 191.
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judgment rule and the court should not accept the Defendant Directors' invitation to insert itself

into the Board's management of its corporate affairs. In fact, ín Panter v. Marshall Field &. Co.,

486 F. Supp. I 168, I 193-94 (N.D. Ill. 1980) (Dir. Def.s' Obj. Tab 13), relied upon by Defendant

Directors to claim a breach of duty resulting from waste of corporate assets, the court acfially

entered a directed verdict for the defendants based upon its determination that the actions of the

directors was protected by the business judgment rule.

III. The Defendant Directors' Fail to Meet Their Burden to Set Aside the Consent
Judgment and Order.

A. A Consent Decree Can Only be Set Aside by Proof of Fraud, Duress,
Unconscionability or Newly Discovered Evidence.

It is well seffled under Illinois law that a consent decree can onlybe set asideby

agreement of the parties to the decree or by a showing that it resulted from fraud, duress,

incompetence to contract, unconscionability or newly discovered evidence. Sakun v. Taffer,268

Ill. App. 3d343,353,643 N.E.2d 1271,1279 (lst Dist. 1994); Burchett v. Goncher, 235 lll. App.

3d 1091, 1094-95, 603 N.E.2d 1, 4 (1st Dist. 1991); Ftlosa v. Pecora,l8 lll. App. 3d 123,127,

309 N.E.2d 356, 359 (lst Dist. 1974). Here, none of the parties to the agreement challenges this

agreement. Instead, three directors who refused to take part in the settlement are attempting to '

launch a collateral attack on an agreement, which all of the parties thereto agree is valid, binding

and should be entered by this Court. This Court should enter this consent decree without further

delay. SeeNewYorkHotel&MotelTradesv. HotelAssoc. of NYC,74'7F. Supp. 1074,1019

(S.D. NY 1990) (Dir. Def.s' Obj. Tab 12) (rejecting objection of non-settling parly stressing that

none of the settling parties had any objection to the settlement).
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B. The Burden is on the Party Challenging the Decree.

The Defendant Directors assert that the agreement was the result of coercion and duress.

As such, the Defendant Directors must plead and prove the existence of duress or coercion by

clear and convinciàg evidence. Wallenius v. Sison,243Ill. App. 3d 495, 503-04,611N.E.2d

1096, 1101 (1st Dist. 1993) (affrrming trial court refusal to vacate a settlement agreement where

movants failed to establish fraud, coercion or duress by clear and convincing evidence); Flynn v.

Flynn,232Ill.App. 3d 3g4,401,597 N.E.2d 70g,713 (lst Dist. 1991) (burden of proving duress

or coercion by clear and convincing evidence is on the pafi asserting it). The defendants fail to

meet this burden. Not surprisingly, the Defendant Directors retreat from this burden. Illinois

law is clear, however, that the burden lies with the defendants. Id.

C. No Duress or Coercion has been Established by the Defendant Directors.

Duress is not found merely because the bargaining process was tough. Instead, Illinois

law requires: 1) a wrongful or illegal act or threat against a person which 2) deprives him of the

exercise of his free will. Regengoldv. Baby Fold,Inc.,68 Il1. 2d419,433,369 N.E.2d 858,864

(1977); ïl'allenius v. Sison,243lll. App. 3d 495, 503-04,611N.E.2d 1096, 1101 (ist Dist.

1993); Flynn v. Flynn,232Ill. App. 3d 394,401,597 N.E.2d 709,713 (1st Dist. 1991); Higgins

v. Brunswick,76lll. App. 3ð273,277,395 N.E.2d 81, 85 (lst Dist. 1979); Towne v. Town of

Libertyville,190I11. App. 3d 563, 569,546 N.E.2d 810, 815 (2d Dist. 1989); In re Maniage of

Hamm-Smith,26I lll. App. 3d209,214-1.5,633 N.E.2d 225,230 (4th Dist. 1994). The

Defendant Directors fail to establish either of these requirements.

First, the Defendant Directors have not alleged a single action by the Attorney General or

any other party which is illegal. Specifically, the filing or threatening to file a lawsuit is not
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illegal and cannot be used to support a claim of duress. ln Regengold v. Bøby Fold, Inc.,68 lll.

2d 419,433,369 N.E.2d 858, 864 (1977), the Illinois Supreme Court refused to accept a

mother's claim of duress to invalidate a consent to adoption. The Supreme Court stressed that

the action alleged must be wrongful or illegal, citing, inter aliø, Kaplan v. Kaplan, 25lll.2d I8I,

186, 182 N.E.2d 706,709 (1962), wherein the court held that it was not duress to threaten to

institute a suit to enforce what a party believes to be his legal right. Id. Higgins v. Brunswick,

76Ill. App. 3d 273,278,395 N.E.2d 81, 85 (lst Dist. 1979) (merely informing plaintifß of the

legal consequences which could be avoided by settling not illegal or wrongful); Towne v. Town

of Libertyville,l90lll. App. 3d 563, 569,546 N.E.2d 810, 815 (2d Dist. 1989) ("not duress to

threaten or institute a lawsuit, nor is it duress for a person to assert his legal rights"); Fagala v.

Sanders,140 Ill. App. 3d 429,432,488 N.E.2d 1093, 1096 (5th Dist. 1986) (lawtul demand or

threat to enforce one's rights does not amount to duress).

Second, here the parties who were allegedly bereft of their free will have expressly stated

that they understood the vote they were taking and that their votes were the product of their own

evaluation of what was in the best interest of the Foundation. At the June29,2001 Board

meeting, immediately prior to taking a vote, the following exchange occurred:

Heatwole: . . . In light of the allegations that have been uh brought forward in
the (counsel) Federal Court yesterday, to a certain extent, I was not
there, but I understand that sort of the same substantive comments
were made in the Cook County Courts this morning, about the
coercion um that some members of this board may feel uh, or may
not feel, uh from the action of the attorney general. I think it's
importantfor each one of you to, I think, indicate beþre you take
this vote, that you are votingfreely, that you are voting with your

fiduciary obligations to the board and this institution and without,
and without that pressure. And if any feels they can't do that, I
don't thinkyou should vote. But f you are votingfreely, and f you
do not feel that compulsion, then I think you are free to vote. Ãnd
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Marshall:

Stebbins

I, I think the board ought to be on record and everybody ought to
be clear that this vote is being taken without that pressure, without
that, um impediment.

***
Because you do have fiduciary obligations to this institution. Um,
which transcend your obligations to other, other facts. And uh,

each one of you should examine that, I think Judith brought that to

the fore, Stephanie, you echoed it, but since the allegations have

been made, I think it's important to be on the record, that if anyone

feels that they can't vote that way, I think they should abstain. So,

having said that, if you vote, I assume that means you are not
doing so um feel freely.

Well, I, let me just make a personal comment, just in response to

what you just said, Mark. I have felt in the past that uh, despite the

desire of some board members, uh, over the last years or so, to try
to peg me into an alleged camp or an alleged side, one side or the

other, I have always walked, uh, my own path, and I have always

spoken with my own voice, uh to represent the integrity of my own
convictions. [.Ih, I have done it throughout this arduous process,

and I do so now, withfull lmowledge of myfiduciary
responsibilities. it ís true, that the attorney general's ffice has

asked the lllinois Mathematics and Science Academy to respond to

a fact finding investigation. This has not played a part in my

decision making with respect to my fiduciary responsibilities, as a

board member of this Foundation. I believe now, us I have said
beþre, that his motion and settlement to be in the best long-term
and sustainable interest of this remarkable Foundation.

I'd just, I'd like to say, that I came to the board, like Stephanie,

and everyone else, as a volunteer. LJm, I came to the board, at, I
knew Dan Terra, I came to the board at the request of Jim Collins
and Judith Terra, I've served as chair of the collections committee,
and I think I've served effectively. And I've brought some

wonderful new paintings, helped bring some wonderful new
paintings to the Foundation collection. I've done this without any

iota of a conflict of interest. I value my reputation, both as a

scholar and as someone of complete integrity, very very highly,
and I think I'm well known for both those um, things. Uh, I've last

when I've always felt free to form my own judgments, and last

either August or early September, um, when Paul Tucker told me

first about his enthusiasm for the building in Washington, and

wanting to move there, I disagreed. I long argued to explore a
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variety of stand-alone options in Chicago, I was willing to consider
as part of the strategic planning going elsewhere, but I've always
been a defender of Chicago. Lih, like Arthur, I at the board

meeting in Giverny, on September 25,I guess it was, 2000, when
we learned of the suit, I argued for a total board replacement. Um,
at the same time, I øbhor the personalized suit brought by the
plaintffi. (Jnnecessary. Ifeel very very sympøtheticfor Judith
Terra. I lament the behavior of Senator Simpson. I'm very

saddened by thebehavíor ofPaul Tucker. I abhor the threatening
tactics of the attorney general, but I am voting my own conscience,

andþr what I believe is the best interests of the Foundationfor its

future as an independent, viableforce in Chicago, and in France.
For the promulgation of American Art.

(Ex. H; Tr. of June 29,2001BoardMeeting, p27.) (emphasis added.)

Additionally, Dr. Stebbins and Dr. Marshall and the Defendant Directors participated in

the negotiations over many months, were represented by counsel and had many opportunities to

consider and reconsider their position on the settlement. See Higgins v. Brunswick, T6lll. App.

3d273,278,395 N.E.2d 81, 85-86 (no duress where parties voluntarily entered into a settlement

with the benefit of advice of counsel); In re Marriage of Hamm-Smith,26l lll. App. 3d209,

215-16,633 N.E.2d 225,230 (in rejecting claim of duress, court distinguished situations where

the complaining parly had not participated in the negotiations, had no input in drafting of

agreement and where negotiations were hasty); In re Marciage of Cierny, 187 lll. App. 3d 334,

344,543 N.E.2d 201,208 (lst Dist. 1989) (court relying on duration of settlement discussions as

dispositive factor); In re Marriage of Steadman,283 Ill. App. 3d 703,'710,670 N.E.2d 1t46,

1152 (3d Dist. 1996) (duress not shown where challenger agreed to negotiations and took part in

negotiations).
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'J

by mediation, parties are encouraged to participate more frankly in mediation and accordingly,

settlement is more likely. If confidentiality was not available, mediation would simply

perpefuate the adversarial nature of litigation. Specifically, in Lake Utopia Paper, Ltd. v.

Connelly Containers, lnc.,608F.2d928,930 (2dCir. L979,cert denied,44 U.S. 1076, (1980),

the court directly addressed the significance of ensuring the confidentialify of mediation:

If participants cannot rely on the confidential nature of everything
that transpires during these sessions, then counsel of necessity will
feel constrained to conduct themselves in a cautious, tighflipped,
noncommital matter more suitable to poker players in a high stakes
game than adversaries attempting to arrive at a just solution of a
civil dispute.

Id. cited in Mediation: Law. Policy & Practice, Section 9.02 (Second Edition,1994).

In this case, there is no doubt that from the onset of the mediation all parties agreed that

"[n]o statements made by the participants in the mediation would be admissible in evidence or

otherwise used in any further proceedings in this case." (Exhibit C at pp. 7-8). To allow new

counsel for the Defendant Directors to now attack the settlement agreement based on the

mediation position of the Attorney General would be in violation of that agreement and would

have an extremely detrimental effect on all future mediation.

CONCLUSION

WHEREFORE, for all the reasons stated herein, Plaintiffs Buntrock and Gidwitz

respectfirlly request that the Court deny the Defendant Directors objection and approve and enter

the Consent Judgment and Order thereby dismissing the actions with prejudice.
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DATED: July 23,2001

DEAN

submitted,

One of Their Attomeys

RONALD GIDWITZ

William R. Quinlan
James R. Carroll
John F. Kennedy
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Brian J. Alesia
Jasmine de la Torre
Melissa M. Riahei

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street-Suite 2900
Chicago, Illinois 60602
(3r2) 263-0900
Firm I.D.: 33745
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RONALD GIDWITZ

By:
of Attomeys

William R. Quinlan
James R. Canoll
John F. Kennedy

QUINLAN & CRTSHAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0900
Firm lD # 33745

VS.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Dean L. Buntrock and Ronald Gidwitz v
Judith Terra, Paul Hayes Tucker, et al.

No. 00 CH 13859

SERVICE LIST

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20001
(Via Facsimile and Federal Express)

Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief
of Charitable Trusts
100 W. Randolph Street
3rd Floor
Chicago, Illinois 6060i
(Via Messenger)

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603
(Via Messenger)

Donald G. Mulack
McBride Baker & Coles
500 W. Madison Street

40th Floor
Chicago, Illinois 6066i
(Via Messenger)

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036
(Via Fqcsimile and Federal Express)

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
901 15th Street, N.W. Suite 700

Washington, D.C. 20005
(Via Facsimile and Federal Express)

Robert P. Cummins
Cummins & Cronin LLC
77 W. Wacker Drive
Suite 4800
Chicago, IL 60601
(Via Messenger)
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CERTIFICATE OF SERVICE

Under the penalties as provided by law pursuant to 735 ILCS 5/1-109, the undersigned

certiflres that true and correct copies of the Notice of Filing and Plaintiffs'Response to Director

Defendants' Objections to Settlement (without Exhibits), were served upon all parties on July

23,2001as indicated on the attached Service List.

SUBSCRIBED AND SWORN tO

before me this 23rd day of JulY,

2001.

N PUBLIC

((OFFICIALSEAU'

Mary Butler
Notary Public, State of Illinois

My Commission Expires March 2,2004
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IN TTIE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHA¡{CERY DIVISION

DEAN L. BTINTROCK, a Director of
the Terra Foundation for the Arts, et al.

Plaintiffs,
vs.

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E' RYAN,
Attorney General of Illinois,

Pl aintiff-Intervenor,
VS.

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH i3859

FILED UNDER SEAL

;}

179132
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENTO CHANCERY DIVISION

DEAN L. BTINTROCK, a Director of
the Terra Foundation for the Arts, et al,

Plaintiffs,
VS.

ruDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

PlaintifÊIntervenor,
VS.

ruDITH TERRA, a Director of the
Terra Foundation for the Artq et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH 13859

EXHIBITS TO PLAINTIFFS' RESPONSE TO
DIRECTOR DEFENDANTS' OBJECTIONS TO SETTLEMENT
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A.
B.
C.
D.
E.
F.
G.
H.
I.
J.

K.
L.

EXHIBITS TO PLAINTIFFS' RESPONSE TO
DIRECTOR DEFENDANTS' OBJECTIONS TO SETTLEMENT

February l, 2001 Letter from Brian L. Crowe
February 2,200I Letter from James Wilson
February 5, 2001 Transcript
February 5,200I Order
Director Defendants' Federal Complaint filed June 28,2001
Judge Bucklo Opinion
June 29,2001 Order by Judge Kinnaird
June 29,2001 Transcript of Board Meeting
Consent Decree and Resolutions
July 2,2001 Transcript of Proceedings
Bylaws
Conflict of Interest Policy

t79132
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SHEF=SKY & F"ROELICH LITD.
LAW OFFICES

4 NORTH MICHÍCAN AVENUE
¡tcAco, rLLtNots 60óll

TELEPHONE (3t2) 527-4000
FACSIMILE (3 l2't 527 -5921

E.MATL sfltd @shefskylaw.com

Jm,rgs D. Wtuo¡¡
Dtnrct Drnr: (3 ì 2) 83ó-4052
Drnecr F¡x: (3121 527-1007

I¿e e '4'
ú,2t2
t?
u0D
' Qn1

IN REFERENCE TO:

February 2,2001

VIA MESSENGER

The Honorable Dorothy Kirie Kinnaird
Judge, Circuit Court of Cook County
2302Daley Center
Clricago, IL 60602

Buntrock, et ø1. v. Judith Terra, et ø1.

Case No. 00 CH 13859

Dear Judge Kinnaird:

We have had an opportunity to discuss the individuals suggested for mcdiator rvith our
clients

We believe, as currently postured, this may be a complex and difficult case to mediate. The
mediator must not only have excellent legal skills, but also an abiiity to think creatively in
attempting to bring these board members to a resolution of the disputes currently before them. Thus,
despite the outstanding credentials of many ofthose proposed from the business world and litigation
practices, we believe that individuals who have dedicated a considerable portion of their careers to
the aiternative dispute process in general anci meciiation in pariicular are best equipped to bring aboul
a resolution. Thus, a single mediator with outstanding skills as a mediator is needed.

With this in mind, we believe that John W. Cooley, suggested by the Attorney Generaland
Sidley &, Austin, Stephen Goldberg, suggested by Sidiey & Austin, Bill Hartgering, Gary McGowan
and David Hilliard, suggested by our clients, are best equipped to handle this mediation.

Very truly yours,

SHEFSKY & FROELICH LTD

JDW:kmm
690t47.1

cc: AII counsel of record via facsimile

Re

James D. Wilson
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LAIí OFFICES

SFilEF"SKY & F"R.OELICFil L1I"D.

4¡f4 NORTH MICHICAN AVENUE
cHtCAGO, ¡LLINOtS 6061r

fELEPHONE (3 rzt s27 -4000

FACS¡MILE (3 t2') s27 -592t
E-MAIL sfltd@ shefskylaw.com

Enln¡¡ [. CRowE
Drn¡cr Dlnl: (312) 83ó-4101
Drnecr Fnx: (312l' 527-lOO7

lN REFERENCE TO¡

25134-01

February l,2001

VIA MESSENGER

The Honorable Dorothy Kirie Kinnaird
Judge, Circuit Court of Cook County
2302Daley Center
Chicago, IL 60602

Re Buntrock, et al. v. Judith Terrø, et al.
Case No. 00 CH 13859

Dear Judge Kinnaird:

We would like to suggest the following individuals to be mediator:

(a) Joseph Stone, Esq., D'Ancona & Pflaum, Loyola University

(b) William Hartgering, Esq., JAMS/Endispute

(c) Gary McGowan, Esq., Houston, Texas

(d) David C. Hilliard, Pattishall, McAuliffe, Newbury, Hilliard & Geraldson

Attached are copies of their curricula vitae.

Very truly yours,

SHEFSKY & FROELICH LTD.

BLC:kmm
Enclosures
6898'12.2

cc: All counsei of record via facsimile

?
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SFilEF"SKY & F"ROEI-ICFil LITD.
LAW OFFICES

444 NORTH MICHICAN AVENUE
ìH¡CAGO, ¡LLINOtS 6061t

TELEPHONE (3 l2) 527-4000
FACSTMILB (3 tzt 527. 592t
E.MAIL sfltd@shcfskylaw.com

BRIAN L. CRowE
Drnecr Dral: (3ì2) 83ó-410ì
Drnect Fnx: (312) 527-1007

IN REFERENCE TO:

25134-01

February 1,2001

VIA MESSENGER

The Honorable Dorothy Kirie Kinnaird
Judge, Circuit Court of Cook County
2302Daley Center
Chicago, IL 60602

Buntrock, et al. v. Judith Terrø, et aL
Case No. 00 CH 13859

Dear Judge Kinnaird:

we would like to suggest the following individuals to be mediator:

(a) Joseph Stone, Esq., D'Ancona & pflaum, Loyola University

(b) William Hartgering, Esq., JAMS/Endispute

(c) Gary McGowan, Esq., Houston, Texas

(d) David C. Hilliard, Pattishall, McAuiiffe, Newbury, Hilliard & Geraldson

Attached are copies of their curricula vitae.

Very truly yours,

SHEFSKY & FROELICH LTD.

Re

BLC:kmm
Enclosures
6898't2.2

cc: Ali counsei of record via facsimile

B
?
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.ORDER.
ccG-N002
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Attorney for
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Telephone

.:!l.
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IN THE CIRCUIT COURT OF Cü)K COT]NTY,IIIINOIS
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Jûdgc I
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THE TERRÀ FOUNDATION FOR THE ARTS,
an Illinois Not-for-Profit
Corporation,

PAUL I{AYES TUCKER, Director, Chaj-rman,
and President,
t,he Terra Foundation for the Arts,

AI,AN K. SIMPSON, Director,
the Terra Foundation for the Arts,

,,IUÐITH TERRA, Ðirector,
the Terra Foundation for the Arts,

Plaintiffs,
v

FLOYD D. PERKINS, in his official-
capacity as Assistant Attorney
General, State of Il-Linois,

txt 4S?6

IN THE UNITED STATES DTSTRTCT COURT
FOR THE NORTHERN DISTRÏCT OF ILLTNOTS

f\E-UE.IVE.U

JUN 2 8 2r,lj1

.lTORN
Ev ^*',"oqË

iûneg BUCKI O

MAGTSTF.ÁTE
]UÐGE T-EVTN

Case No.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

RËcHTyHÞ
,,Ulú å g Ziltt

,,'-#fiffffiffi'tr*
Defendant.

VERIFIED COMPLAINT

The Terra Foundation for the Arts ("Foundation"), paul Hayes

Tucker, AIan K. Simpson, and JudiLh Terra (wiEh the Foundation,

collectively 'tplaintif f s" ) , st.ate as folLows for their complaint

against defendant Floyd D. Perkins (,.defendant,,) :

Nature of the Case

1. Floyd D. Perkins, the Assistant Attorney General

nominalLy charged with enforcing the state,s charitabl-e

inst.itution l-aws, has engaged in an unLawful power-grab to keep

the Terra Foundat.ion (the "Foundation"), a world-renowned $5OO

million art charity, from moving out-of -state on his wat.ch.
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2. Using carefully timed t.hreats of prosecutorial

has used his officialinvestigation and prosecut.ion, Mr. Perkins

powers to cower certain members of t.he Foundationrs

Directors into voting to relinquish the Foundationrs right of

and itsself-governance, its right to control its own assets,

right to freedom of speech. Mr. Perkins seeks to rewrj-te the

Foundationrs existing bylaws, written under the direction of the

founder Daniel- J. Terra, which encourage the world-wide

dissemination of its art and the artistic accomplishments of

impose parochial nehtAmerican art,ists. Mr. Perkins wishes to

rules that. would prevent the Foundation from moving across st.aÈe

boundaries, preclude it. from displaying its collection
permanently out.side chicago, force it to relinguish control of

its assets to anot.her chicago-based museum, and pack its board

with native sons in perpetuity instead of seeking out the finesÈ

art experts worldwide. None of these restrictions were ever

envisioned by Mr. Terra; indeed, they are antithetical to t.he

founder's demonstrated intentions and praintiffs' rights.

3. Defendant's conduct has unlawfully interfered with t.he

conduct of the Foundation, a private not-for-profit. corporation,

through a pattern of harassment, threats and acts of intimidatio.n

under coLor of law, which has deprived and threatens to further
deprive plaintiffs of (t) their freedom of speech, in violation
of the First Amendment.,. and (2) their property without due

Board of

2
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process of 1aw, in violation of the Fourteenth AmendmenL.

Plaintiffs bring this acLion to preclude Mr. perkins from

meddling in the internal affairs of the FoundaÈion, to relieve

those Board Members who have been subject,ed to Mr. perkins's

harassment from voting on the severe new bylaw restrictions he

seeks, and to obtain redress for defendant's unconstiEuËiona1

misconducÈ to date.

4. Praintiff The Terra Foundation for the Arts is a not-

for-profi-t corporation established in 7978 by Ambassador Daniel

J. Terra. The Foundation, pursuant to its Articles of

rncorporation and By-Laws, oversees t,he $i-25 million Terra

collection of American Art and roughly g250 milLion in other

assets.

5. Plaintiff Paul- Hayes Tucker is Chairman of the Board of
Directors and President of t.he Foundation. He is a chaired

professor of art history at the university of MassachuseÈts

Boston and a resident of Massachussetts.

6. Plaintiff Alan K. Simpson is a Director of Ehe

Foundation, a former United States Senator and retired president

of the Institute of Politics at Harvard University,s .lohn F.

Kennedy schoor of Government, and a resident of wyoming.

7. Plaint.iff Judith Terra is Vice Chairman of the Board of
Directors and vice President of Ehe Foundation, Mr. Terra's

3
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widow, and a resident of Washington, D.C

8. Defendant Floyd D. Perkins is

General of t.he SÈate of fl-l-inois, Bureau

Solicitations.

Assist.ant Attorney

of Charitable Trusts and

9. This Court has subject matter jurisdiction under 28

U.S.C. SS 1331 and 1343(a) (3). Personal- jurisdiction exists over

Defendant and venue are proper pursuant to 28 u.S.C. S l-39j_(b).

The Historv of
the Terra Foundation

10. DanieL ,J. Terra (l-911-L996) was a scientist,

businessman, and an art lover. President RonaLd Reagan, who

appointed Mr. Terra Ambassador-at-large for Cultural_ Affairs,

lauded his achievements in promoting education j-n American art

nationally and internationally. Mr. Terra's col-lection includes

hundreds of important American paintings and other works spanning

the period from l-750 to the present. Among the artists

represented are .fohn Singleton Copley, Thomas CoIe, Frederic

Edwin Church, George Cal-eb Bingham, Winslow Homer, ,James

V,Ihistler, John Singer Sargent, Edward Hopper, and Georgia

O'Keefe.

ll-. In 1978, Mr. Terra formed the Foundation to hold his

collection and enhance public appreciation of the arts in the

broadest. sense, wit.hout any geographic limitation.

[T]he purposes of the corporation are t.o form, preserve, and
exhibit collecEions of paintings expand the artistic
horizons of a growing art pubric t.hrough such activitles

4
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which will- include lectures, symposia, Ealks,
demonstraÈions, fi1ms, and related educationaL programs
designed to further these purposes,' establish, conducE,
operate, and maintain a schoo] of inst.rucEion and any and
all artistíc and technical educational fine arts courses.

ArticLes of Incorporation.

12. The Foundation, with Mr. Terra as President and

Chairman of the Board, established a museum in Evanston,

Illinois, in 1980. In L987, Mr. Terra decided to move the museum

to Chicagto where, he hoped, it would receive a wider audience and

appreciation. He constructed a muLtimillj-on doLlar museum

facility on Michigan Àvenue now worËh weLl- over $30 milLion.

Bolstered by a belief that American cultural development and art

was underappreciated abroad, in 1992 Mr. Terra founded the Musée

d'Art Américain in Giverny, France, the ruraL home of Cl-aude

Monet. He moved a substantial portion of his collection there

every year from April to Oct.ober. Terra insisted that the

American painters, whom he honored in the museum, offered

something new to the international- art scene and provided a hray

to cel-ebrate the cultural- connection between U.S. and European

art.

L3. By the 1990s, Mr. Terra became concerned that his

colLection was underappreciated in Chicago. At an April 25,

l-990, annual meet.ing of Èhe Board of the Terra Museum of American

Art, Mr. Terra expressed dismay over Low attendance at E,he

Chicago museum. Given his massive investment in the Michigan

5
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Avenue property and onJ.y around 60,000 visitors per year, Mr.

Terra calcul-ated that he was spending more t,han $5,000 per

visitor. Mr. Terra confided his concerns to friends and future

Board members, such as

investigated relocating

1-4 . By 1994, Mr.

Senator Alan Simpson, and actively

Terra began concret,e sEeps to move his

col-lecÈion. On August 26, L994, Mr. Terra

its Articles of

caused the Foundation

to adopt

allowing

preliminary agreement with

not finalized. During this

his art. collection

the

over his collection; a

latter institution was signed, but.

Incorporation,

Buj.Id, erect, maintain, equip, manage, lease, and operate
museums and schools, both in the Vnited SÈaËes and abroad,
and all components deemed advj-sable or necessary Eo provide
space for these activities and exhibitions.

Articles of Incorporation (Aug. 26, 1994) (emphasis added). Mr.

Terra reiterated to others, including Senator Simpson, that he

want.ed his art to achieve the broadest possible impact on the

public.

15. Between 1990 and 1995, Mr. Terra conducted

negotiations with two Philadelphia instit.utions, t,he Pennsylvania

Academy of Fine Arts and the University of the Arts, concerning

relocation of the collection from Chicago Eo Philadelphia. A

deal with the former institution broke down when Mr. Terra sought

to ret.ain ownership and cont.rol

certain changes to

the Foundation to:

period Mr. Terra also engaged in

active negoÈiations wit.h the Whitney Museum of American Art in

6
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New York and Èhe Corcoran Museum in Vüashington, D.C.

L6. In 1,996, the last year of his l-ife, Mr. Terra focused

his attention intently on Washington, Ð.C., where he then

resided. He expressed to many colleagues a desire Lo move the

Foundation to !'Iashington. In early 1996, Mr. Terra hired a real

estate agent and bought a building on Thomas ,Jefferson Street in

Georgetown to

the Foundati-on At the same time, Mr

architect to draw pÌans for a new museum

headquarters on his existing property on

serve as the new interim corporate headquarters of

Terra commissioned an

facility and

Connecticut Avenue,

his deaLh, Mr.

million in cash

Terra had left more than

to the Foundation,

securiti-es, and

incl-uding the

museum site.

The Board Fioht Over the
Future of t Foundat.ion

regrouping by the Board aft.er Mr

was elected Chairman of the

which were completed in May 1-996. Mr. Terra even distributed

colleagues announcing the

to the Thomas .Tefferson

of address forms to friends and

the Foundation's headquarLers

location, sometimes wich handwrj"tÈen annotations.

, Mr. Terra was unable to complete his contemplated move

Foundationrs collect.ion because of his death in ,June L996

change

move of

street,

However

of the

17. By the time of

$100 mi]Lion in art, $210

millions in real property

valuable Michigan Avenue

and

18. AfLer three years of

Terrars. deaE.h, Paul-

Board and President

Hayes

of the

Tucker

Foundation in 1,999. Dr. Tucker holds

7
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a Ph.Ð. in the Hist,ory of Art from Yal-e UniversiLy and teaches

Art History at the university of Massachusetts where he is a

chaired professor and a leading expert on claude Monet. other

current members of the l-l--member Board of Directors include Mr.

Terra's widow, Judith Terra; former u.s. senator Aran simpson,

recently retired as Director of the InsÈitute for Politics at

Harvard universj-ty's .Tohn F. Kennedy school of Government; Dr.

SÈephanie Pace Marsha]l, president of the ll-linois Mathematics

and science Academy; Margaret Daley, wife of Mayor Richard M.

Daley; ,-Tacques Andreani, former French Ambassador to the United

st.ates; Arthur A. Hartman, former u.s. Ambassador to France and

Russia,' Helene Ahrweiler, former president of Lhe sorbonne and

the Georges Pompideu center in Paris; Dr. Theodore stebbins,

curator of American art at the Fogg Museum at Harvard,- Dean

Buntrock, former chief executive of waste Management, rnc.; and

RonaLd Gidwitz, former chief executive of Hel-ene curtis.

l-9. under Dr. Tucker's leadership, the Foundation began

active strategic planning in the year 2000, considering

cooperative arrangements presented by a number of nationaÌIy
recognized art institutions, based both within and outside

Chicago. In preparation for the Board's September 2000 meeti-ng,

Dr. Tucker eneouraged members to focus or¡ long-term planning

options and circurate any and all ideas they might have in
advance of the meeting for the group to study and consider.
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20. Dr. Tucker himsel_f circulated a ..white paper,,

suggest.ing a potential collaboration with the National Gallery in
I{ashington, D.c. which attracts 6 million visiEors annually,

more than double that of any alternative in Chicago. Dr. Tucker

presented the idea as only one way to encourage increased

exposure for the collection, and he sought full consideration of

other ideas. He noted, for example, that museums and l-ocalities
freguentry 'rcompetert for the honor of hosting such unique and.

irreplaceable collections as Mr. Terrars, offering incentives to
foundations Èhat agree to provide their colLections on a semi-

permanent basis. Mr. Tucker thought that such a competition

could bring enhanced global awareness of the collection and

financial wherewithal to enhance t.he Foundationrs abitity to
pursue its educational mandate throughouE t.he world; accordingly,

Dr. Tucker encouraged members to consider the potential- value of
a "beauty contestil as another option.

2L. At the same time, Dr. Tucker pointed out that the sale

of the Chicago facility could be beneficiaL given that it ties up

over $30 million worth of assets and requires an additional_ $3.5

million in annual support. from the Foundation, a fact that deeply

concerned Mr. Terra before his death.

22- Messrs. Gidwitz and Buntrock opposed Dr. Tucker,s

brainstorming suggestions. Instead of taking up their concerns

with their colleagues, however, Messrs. Gidwitz and Buntrock

9
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filed a ]awsuit in Chancery Court on September 22, 2000 against

the Foundation, Ðr. Tucker, Mrs. Terra, âs wel-l- as Senator

Simpson and non-director Naftali Michaeli. They alleged that the

named individual- direcÈors had breached their fiduciary duties to

the Foundation merely by considering the possibility of mowing

the colLection from Chj-cago.

23. The defendants filed a motion for judgment on the

pleadings in the Gidwitz-Buntrock matter, noÈing that nothing in

the Foundationrs ArticLes of Incorporation or By*Laws prevented

Board members from considering a move of the colleet,ion, but

instead encouraged simply the best possi-ble dissemination of art
knowledge and appreciation among the public in the United States

and abroad. Vüith the disposj-tive motion pending, the court

referred the case to mediation.

The Assistant Attornev Generalrs Demand
to Keep the Foundation in Chicaqo

24. Defendant Floyd D. Perkins, âÍl Assistant Attorney

General charged with overseeing non-profit institutions in the

Attorney GeneraL's office, had no intention of allowing one of

the most prestiglous and wel-1-capitalized charitable foundat.ions

in the State to leave the jurisdiction on his wat.ch.

25 . Mr. Perkins began by intervening in the privat.e

dispute among the Foundatj-on's Board Members. He did so

expressly to prevent any possibility that the Board might remove

the Foundation's assets from chicago, which he described as an

- 10
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"ul-tra vires" act. When pressed by the state court to explain

how moving the collection could possibly be ul-t,ra vires, Mr.

Perkins falsely asserted that the FoundaLion rr$/as l-eft for Ehe

benefit of the People of the State IlLinois. lT]here are

enough indicia of facts that woul-d lead one to believe that the

intent of the trusÈ was that it remain in f l-Iinois. ',

26. Mr. Perkins proceeded to insinuat.e himself into the

Court-ordered mediation process in an attempt to railroad its

result. For example, ât a May 10, 2000, mediation session

attended only by principal board members without, their atEorneys,

Mr. Perkins appeared and stayed Lhe entire day. Mr. perkins

demanded throughout these negotiations that any sett,Lement

include a massive re*write of the Foundation's bylaws requiring

it to give up its rights to sel-f-governance, keep its collection

in Chicago, and fold into an existing Chicago-based institut.ion.

Mr. Perkins demanded, among other things, that the Foundation:

a. Negotiate a partnership with another Chicago
metropolitan area institution with the goal of
ceasing to operate as a stand-alone museum in
Chicago.

Remain an lllinois corporation, maint,ain its
principal office in, and have its corporate
headquarters in lll-inois for a period of at 1east.
50 years.

b

c Maintain and exhibit
Chicago metropolitan

it,s collection ,'in
arearr for at least

the
50 years.

11
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d Amend iË.s by-l-aws to expand the Board to j-ncl-ude
fifteen members, a majority of whom musE at all
times be residents of Illinois (thereby securing
the collection in the State in perpet.uity) .

Require all curenL
one year.

Perkins won approval

Board Members to resign within

for these l-imit.aEions,

from Messrs. Gidwitz and Buntrock. He al-so

e

27. Mr.

unsurprisingly,

gained support from Mrs. Ða1ey and Mr. Hartman. But Mr. Perkins

was unabl-e to win over a majority of the Board.

The Assistant Attornev Generalrs Resort
to Harassment and fntimidation

28. Frustrated by his inability to win agreement from a

majority of the Board by legit.imate means, Mr. Perkins resort.ed

to usJ-ng the power of his office to harass, threaten and

intimidate directors and the Foundation.

29. By way of example, ofi,June 5,

Marshall wrote to the mediaÈor objecting
I'settlement" proposal, insisting that rrh/e

2001, director Dr.

to the Perkins

have not agreed t.o any

mediator to rrabandon'tt.hesettlement of this litigatiorr, " urging

efforts to impose portions of the p1an,

to find rra solution which respecLs the

and asking the mediator

independence, i-ntegrity,

and identity of Dan Terra's legacy."

30. At approximat.ely the same time, however, on

information and belief, Mr. Perkins l-aunched an ongoing non-

public invest.igation into the Il-linois Mathematics and Science

Academy where Dr. Marshall- serves as president fulI-time. Dr.

-12
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Marshall's institution depends on public funding for the vast

bulk of its operatl-ng budget and is currentl-y in the midst of a

significant capital campaign.

31. By ,June 25, 2001, news report.s indicated that Dr.

Marshal,l- had "fIipped" and now planned to vote for the same

draconian settlement.

32. A simiLar story had previously unfolded with Dr.

Theodore Stebbins, another Board member and curator of American

art- at Har..'ard's Fcgg Museun. Ðr. Stebbi-ïìs '';as the direcior who

called Dr. Tucker to ask him Èo join the Board in late 1998. He

consistently supported the efforts of Tucker and others to

consider the ful1 range of strategic planning options.

33. In March 200L, Mr. Perkins drafted a new complaint in

the state court litigat.ion seeking appointment of a receiver for

the Foundat,ion and removaL of several directors, including Dr.

Stebbins. The complaint named Dr. St.ebbins as a defendant for

the first time in the ongoing litigation, and included

allegations of impropriet|, including alleged breaches of the

duty of loyalty to the Foundation by representat.ion of multiple

parties at art auctj-ons. settling the case would, however, a1low

for the permanent disposal of these inflammatory charges. Dr.

Stebbins came to support Mr. Perkins's "settlement.rl

34. By virtue so1ely of the votes of Dr. Marshall_ and Dr.

stebbins, Mr. Perkins's demands are now expected to be approved

13
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by the Board of Direct.ors. A vot.e of the Board of Directors is

scheduled for Friday, June 29, 20OI. Once signed and entered,

the settLement will carry the force of law as a consent decree

and final judicial order and the Terra FoundaÈion will- be locked

into lllinois for at, least 50 years.

CLATMS FOR RELTEF

Count ï

Deprivatíon Undgr Color of Law of
Property Without Ðue Process

4?, rI-.q c . s t_983

35. All foregoing paragraphs are incorporated herein by

reference..

35. All al-l rel,evant times, defendant acted under col-or of

law as Assistant Attorney General of the state of rllinois.

37. Defendant's conduct constitutes an unlawfuL

deprivation of plaintiffs' property without due process of law in
violation of the Fourteenth Amendment t,o the Constitution of the

UniÈed States.

38. Defendant engaged in such iIIegal conduct to the

injury of plaintiffs.

Count II

Deorivation Und r Color of Law
of Freedom of Speech

42 U.S.C. S 1983

39. Alr foregoing paragraphs are incorporated herein by

reference -

-l.4
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40. Àt all relevant times, defendant acted under coLor of

law as AssistanE Attorney General of the Stat.e of f l-linois.

41,. Ðefendant's conduct constitutes an unLawful

deprivation of plainEiffs' rights to freedom of speech under the

First Amendment to the Constitution of the United States.

42. Defendant engaged in such illegal conduct to the

injury of plaintiffs.

Prawer f Relief

Plaintiffs respectfully asks this Court to enter judgment on

its behalf and award as follows:

(a) Injunctive relief;

(b) Damages in an amount to be determined at trial;

(c) Plaintiffs' costs of suit herein, including without

limitation their attorneys' fees actually incurred;

(d) Punitive damages;

(e) Such other relief as may be just and proper.

15
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June 28, 2001

Respect,ful Iy submitted,

THE TERRÄ FOUNDATION
AÏ,AN K. SIMPSON
JT'DITH TERR.A,
PAÏIL YES TUCKER

1G ll-ows
Be ows and BeLl-ows, P. C.
79 I{est Monroe Street

cago, fl-1j-nois 60603
Telephone : (312) 332-3340
Fax: (312) 332-l-190

K. Chris Todd
Neil M. Gorsuch
,-Tohn H. Longwell
Kellogg, Huber, Hansen, Todd

& Evans, P.L.L.C.
16L5 M Street, N.W.
Suit.e 400
Í'Iashington, D.C. 20036
Telephone: (202) 326-7900
Fax: (2OZ) 326-7999

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,

McPherson & Hand
901 l-5th St.reet., N.W.
Suite 200
!,lashingLon, D. C. 20005
Tel-ephone : (202) 37t-6000
Fax: (202) 3 7l- - 627 9

AÈtorneys for PTaintíffs
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VERIFTCATÏON

T, Judit.h Terra, the PLainEif f in t,his act,ion, having been
duly shrorn on oath, depose and stat,e that I have read the
foregoing Verified Complaint, that r have personal knowledge of
t,he alLegations thereof and that the same are true, excepÈ as to
those maE,ters stated to be on inf ormat,ion and belief , which r am
informed and believe to be true.

th Terra

SUBSCRIBED and SWORN To
before me this 28th day of
June 2001.

Nota istrict of Columbia

My Commission fu ires 0g/J0/05
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'd¿5z3Jt4 JlJl'ì ¿€'

Tr.r','k¡ert AIan

,l t re.tlrs of

A.srq,i shsnt- Att

STÀTE6 DI$TRICT COT'RTIN TTIE UNTTED

räi iäE NoR$HERN DTsTRTqr''oF rr''ËlNoxs
lunsÍERN Drvrsfox

UEMpFF¡¡ur,¡u r'qPINI oN ål¡Þ rro,BqFR

PLaintiffs, The Terra Foundation for the Arts, Pau1 F{äyes
': '..'

K. Simpe on, and ,Judith Terra, the )'átter ' 
t-hrÊe aII

. . , . ,. ..

the Terrá Foun,lat{Onr have sUêrC, !l¡çyd.'¡Ð: i:Per]C:insr,,an

orney GeneraJ. fOr the state of I1Línài5l:who'iËì chargàd 
,

,,r i l',tr +nforcinE 'l:he St'ate's

t lr,q1-, l,tr . Pe,rkins violated

lr.; 4 prOr:e5S ani freedom of sPeech bY intåmidar-i

,For.tt'r,C¡*tÍon di

ights: tc

f,f,¿t

. rl ..

t ,:l,l:

'' 
":t

I Þ¡:. stephanie MarshaLl is hea.d.9f lne IJ"Iinois.Mathemati'-'s
¡¡Ed Sc,ience Acadeury, an elitJ nut puf:Iic hlgh schOol iri IIIÍn111;
t,ïre o+.:her Oi rectÀr'i. questjonr'p¡. Theodore St'eb¡insr is (lllraLcrJ:

,-if tlre Fogg tr4userlm at lr¿rvard l.iniverSlty arrrl has no tles t'o pubrl{'r;

tne:f ir.utinns in Il i inois but *as aIleqedly irrtimÍ'caLed by Proposer
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¿¿r¡(lr -JU¡iì çÈt

.Jþ.-,',r.;t tö vote r-o substantially change

t",-r-rrrJÊ*.ion and take other acts that wilI

t|:l keer: i-:e Valuable art collect,ion in Ittincis fqr many years.

i}L¡i.1.¡t.:1fÉsseekaternporari/restralnlngcrderthatwauldprevent,

.¡¡t.'l.rËfthevotethatisexpecl:edtotakeplacetonQrrÖw,June29.

'ent the twc aIlegedIY
"ril.r! 7 f fcrn taki.ng pJ.acer Çf would pre'!

i utimi,Cateri directors from taktng part in t.haL votê. PIaínt'iffe

I l'l

,.:')t'e.-rt1 the ground that because of

j i r e,: l,ors ltarrg become rCe fecíc agents

the bl'-Iaws of the Terra

force the Terra Fol¡ndation

Fleinti f f sr neverr-heless say :that

the intimidatlon

the :AttcrneY

the tl"¡r)

GeneraJ-.

y.] | ,j from 1:aklng place or the tvrc rlirectors' part'icipatton Ín that'

of

injunctfon at¿airr,5t' thÊ clefendar:t' wil]

i:.ç bin,Jing on Lhe dlrectors

problems wlth ptaintiffsr attemptêC

In this cou¡t. Ff rgl:, the.tre i s an

îhere arË

):estl.utiolr of

at Ieast Lwo

their conË]"íct

,:rlJrit'tg lawsuít (two acr-ually) presenlly pending in the Circuit'

,.1,¡irrr- of Çcok C:or-tnty in which t'hÊ present plaintiffs are def,endants

.:hauges c,f conílicr: of int.erest in an amende'c complaint'drafte'J but

ÌrqvÊr fiI+d hy tl;" Êiate cf rrlinois in reiated state lltigat'i'r:r¡'t'

? Pi, arnt j-f f g did of f er to acici them as def endants br.lt the

rql*1.ì-Li+nofDr.},farshat].wor.tlcialrnostcert:afn}ypreventdíversil:y
ir¡r:i,E,lir:tir-rrr allege,c lrresentlyr and unless they are staLÊ actors'
,-:r,,rlc nßi: fcrm a Éasi,s fo1 -qr:brect mattár jurisdlctlll urtder 2't)

1l.s.c. s i:j43(a) (3), the s""o.,d basis r¡n whiclr pi,aint-iffs aI]"egÊ

sr.l[.:.Je,:t mabt.er-jrrrrscliction- see 4? tJ'S'C' s t9B3' hlhet-FreE thF]y

,:rrr-ì p,) arrsíbIy I-.; consi,CerecJ t-o be actínrJ Ur*Cer color of state l'av¡

js ,liscttssed f r¡rther in thls opinlon

¿
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I i'n their federal cou¡:t
lr..,littv'(,}l¡ingthesameSubjectmatterralsec'

,.,,ilr[j)IalnE. It is ectuaiLy a proposed resoltltion of those lawsr-rits

t:[i,'.,u,jh,â seLt].ement' which rs éxpected to be voted on tomolou t'hat 
'

,-rl ¡ì rrt,if f s see!; tol,"top. Plainttf fç saV tnat''nei'th*r'1t5þ-'R tk't'er'' ,' ',

: ,: : . . .. : :.:... ìr: i: .:-. .]j']...: ',. ,ì.:
tic:.J.,cman doctrine, seà Rooker v, ,lideriËy.': : . . ,,

¡:r r,:.'; e eri i ng -
:

Tlre State of ILlinois t

tìr¿¡Jìqer v'. ffarrjs, 40L U ' S' 37

representing Mr. Perkitrs, ínvo!ces

'

)i.il,u,Je¿- ,hoTds that, federal courts cannot enj,oin ongotng state
'

:::irninal proceedtngs unless extraordinary circumstances are

' r,',:,: I . . t: .', _ 
' 

'1.,. , .'].j.r

prrssçnt. ïn å CÕmpanlon Case SamueJ's v Jdackel'l' 40L,U'5'¡ 66

11c'l!),theCor"rrt'appliedastmllarresult''toaclÍonsì,,fo,t
ì-l<Cqment'btcar¡se they r^¡ould also, Ínterfere ,urilc'h sEatÊ 

''Jrt :: . arator'¡ j r.r.dgment bÊcar¡sr

Ë' ,.r**,rr-ions, \;òungo-r lras been extenaea wldeli¡rr rneLuding tË civil

,:olìi:exl:s, For examplê, the state oi rtiinois llHens thfs caçe tç

!'êrrnrc.Í I t)ç. v, Texaco, Inc. r 481 IJ'S' L (t9Bl 1 '(YoUnger'âbetentic¡n
'

aliptotr.,riate when the relief sought by the federal pIalntíff t'¡a$ arr

3
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itij r.ltr':l:icn

r.,re'ì¡e.¡ìt. It
agalnet the part'y that hacì'prevaiLed in stat,e court ,to

to än ,aPPeaI ' t'f, a

r.. :.:. - 
.

r'¡ise cenetitr-ttiona; challenc. 
:

f rom execuLing i-t's j udgment prior

1309 ¡lth cti,'r990) Thàse reQuÍrementslare sâ

tat.e couit proceedlngs are obvlousty' judlcral''

i.',is hai..set 'foi-th what'it' believes to bç¡ ',.uod

r.lrtuì.¡

'['lLr¡ €

,T i. J,i'n

t'!sf ied here.

The $tate ot
...: ,,, ' .,. .:.
:what .,I 'a,ÇreÇ

abilltY regulate
i r:,,i, irnporl:ant ,state intterests in it's

'

.^:horritahie fnst':itutlons' {t ic net nêcessary that

t.:,c'l i cy, I a.Jopted by the state to recognize t'hat t'he

'r . : . '.

I endorse the

ínlerests it

i.;r';,.!:es al;Ê i rtrportant ' Einal)'¡r' t'here r'Ías - and as far as I hrrcw

' '

.çr. i,J.I i.*', - a*p:.elópporiunitl''tc raise àny constitr:tlonat cnaIJ'ençes

|:.:'. 1,.he ,-tçua} aÞtllication of Younger beçaìJ6e iederal nrotection j..g

4
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rree,je,l in such cases to vindicate plaintiffs' rights against state
' 1 ' 

l trl

¡h,u$ês. Tlris is not, i.n general true' For.example' Ín Simp,lan 'v'

r to think that t'he piaintiffs r€qulre
t'i.lrec'vÊr,' there is no reasol 

,

th¡, €pectaj. Þro=,-"¿aíons of federal :court svs¡.t1ouù¡,,ttra, st:at,Ê 15

' .' I :t actlon ' ttte onty bacÍç that,' the
,'':

,,ç-1I intrf fs, give for thinkr'n+,the¡:e maY Ou 

I'Ot:bJ'ern 

wrt'n t-,:_::t::

;..,,rrLrt ts Lh'at i:hel!:ery abte -sfate 
lcourt judge ic electua' That''is

...:,
. r..,..:ti, : :

:']

a reasÕn,to think that
':
n'", sce,nduct 'tnade . agaXnst, the

[j'e rlllns .

Evçn i.f : \^¡ere nol t'o abstain'
:

howáver,'l' coutd'¡6t-r Çsânt f.he

r-alnlnq order sought by the plaintlffs't otnnll¡¿¡Y fesl
I .i

In ché,fi.'rçt

t-rl â.:tç, ËI ainti f f s do not eppear - tÕ have

5

standing, In order for a
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l-.,:ll-t.}t1.;{'br.irrgguitinfe<leralcourt,thtreeEonstj.tutionel

1¡1rl,.,lr¡ç¡¡ç¡1t1, tomÐ¡'-fovr is the þest

:Ttre plairrtiffs reaIl.¡r want

:ri"tLrbinS from voting or: coming

celjr.rtrdantsi Xf 't'he.y :were- named'

rneetlng,',lbr¡t',the¡¿, arË,'rn9t'.
r-hey' côuld noL be sued

rr¡.¡jÉr' sectj.on,!9ß3, the has'is'fcr
.;

ri,y Jurisdi.ction' fhe, ptaintiffs
:' 

loined as persons actÍng oín consort"'
¡;r¡,.¡,iâ5f. thal. thev can þe errJoinect-,tt P",t=ons rru:rtl",, 't 

.. :..

! ãdr¡r.'t 6 ' Ë:rt autl^lorlt'Y

:. 
-'.1

::."
L l'r ùti F\" tisâtls v¡ho nave been

*,ln.,r: are aCtíng In consort wÍth then¡ Or as agents of thgSe.:::

nattheycculd,benamêdassecticrn,J.9ß3jlrttrniiate l-.hem, or indee¡l t'l

¡jef,errclants at aIl-. Tkrat secticn requires statÊ actfon' And that

.i:'
:; í!;

:,!
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ií lrard tr¡ ghow

1990).

Ttre " j oint aÇtlon" theorY , a¡:ticùla:eql Ínicases ]ike:'CIenniç v-

.., 'i

:i¿ralk$' 449r U:S' 24' ?'l (1980)' says t'hat'
'i. : : : I :.' .'.''.,

r¡n,c+i colçr of ctaÈe, llw when'he 'is' 
r1¿ vrillfu)',Paqtlclpa " ' ' ' .'

'' ' 'i .¿OulStagei ,.'r its ag€Frïs." Alcharge of joint.action 
,

: ¡ -1, i ,-.,n h¡X gh

åtlrrr¡,¡,¡ s to alleging "ËOme agreement l¡etr^leen private and publ tc

ì:,:l:{.r.q t" *,iniats plainut,rrts constitutional rlghts ;t: ,cuin ø'ham u;

- 'r g?'4 î'?d"I06r 10? (]th
;'i¡ir{'hlalce tlenie¡ for 'l{enEaI Ëealth' Inc'

¡artÍes ani the Çot/ÊËl-;Bì"ht: ,

r-tn,ler: S I9Ê3, âr. agreement' or rmeeting of the nínd

)' "A requÍrement af the
,,¡.-.¡1.¡f.i ¡'1gt9¡aI rights nr:st be shown'")

' L r' - 'and Pri vat e
'lr; i rit act ion ¿-'harge therefore is t'hat both pr'rbJ'ic

't
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\.::t.,.'Jîs 6hare e common'

J j 1;r.rçli.1r¡s in questfon are

,itt'e noü wiI llfu1:''i oínt actorc who shar-e I'{r:

unconstitutional goal''

,c-imidated 'unr¡j.Il"ingl1t in

Id. If the

hor¡iêvëfr tlrey

rl:caI'Iy.

than : thi.s

ivate

virked state

the' :dorJft held 't'

E,- '5ae

I352 1?th

wh.rt is requi red '

Frtt,,t the siluation

¡1r1,111i'ni'a 
:suggests. ' "To

| '' :larltrsT plarintlffs must'
': 1:

?t¡1"hrÞritV.,tn çuch a :r¡lãV

srt: rto Act,or -" ÐavjF v'

1.-r.'¡r.rft, InC 795

ËìeËson

,", { Àn ex ËarLe order

i r:st J.'ucted t,he sherÍf f

stat?', a S ,I98

show,that' The

that the'defendant shoulcÍ

Ur!,ion NaÈJ,onal"

rF.2d l344 ,(]tfr Cir. 1986) |
':

þecame å staie'actor før purpÓËe5..

t,a

s1'ràtE

issued by a court ' The eN parte order

if need be t'oto assist the PrivaLe Person

I
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..,,,.*yr;.lJtt.heorcler.Inthatce6Ell:""¡a5nÐtnècegsâ.rytoea]"lthe

eh+r'iff . The cor.tr-t held thaÏ.'rlflhe fact that t'he sheri'ff'retna¡'ned

ì ' lendant,s acfic¡,çi1¿!' trhàlstate has in

: ., t.. .

lrl,:,, '19 F.3.J 1394' 1.396 (Tth ctr. 1994 ) . This teet ariginatecl in.

iÀ,:ljr:ke_.r v. s. fI, Ktesç ú co,,'llte u,,S. 'J.44r fr0 ,(ltro),.'There"the

r:t,.,¡r,-l: îrelrJ that a *state is.respOnsíbLe for the tunconètitutionall

,ete pârty when thê state, by rts law; haÉ comFlj'Ied

rnl-heSt,atehascom[,andeaaparlicularresu]'trit'has

Ë.r¡e,l trr r.i:seLf the, power to deterrnine thar: :result',arra' fþ'tt*li,Y f tj-c

::a--.''

;i sr.qnifieant extent' has'become Involved/ ln'1'r,t' Id; {ellatton

,¡n'i ti:çcl). [.io\^rÐver t,he ö.runand'Ltas to involve act]ion Uneíef'COIO¡: Of

:ustc¡Irtr or u'saEe , Çf d

ri i:;

I
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l' 983 it'seI f ' fd'
;.i!-.4t¡o,tt in ihe IangUage of S

Theacticnschal.l.engedhet.earenot'analÖgoug.tothe.'facts.!n

. f l'i ,:i ai practices, but lrr the
::. , . .

firet':pIaÈe,'r:raldhet' of these

dO nat,rEeÇUiiê thø conduct :the{:'3f€'
: ' "' ' ' ' 

ou** '- *l',ua theee .alreCtsrç chánge'ti àri. lou*= ' The
r;Lr¡.poserl Lo Ín , :,. , , ,. . , . i... . ' ,, ,.' . . ' r:: :

,Clf ference between inducem .. :: :;

Jê,.1t:ãer bUt nçt çverv rncentive and dísincenfive :-s 
,clercive' 

For

e;larn¡rLe, il'r Metndoza v. IJnit:ed Eatm Norkets otganizlng commltceçt

il,î'i F'.t,t 31i", 3L'? (9'h Cir. t914) (per curiam) ' 'r:he court reieeted

,:i ve ãnd take of collect L'¡e bargainf ng

tal aticuç r " LÊ 'coercive, al-f-hough ahlofle musf

us threafs ¿¡çl l¡¡vtelcotne inrlr'lcements
i.t',u':. 1VÊõ Vlf f Cr t rr'trv"vÈv\/lrrY

,l i f f erent if Mr ' Perkins had held e gun to l:he

,It, might ,be

heads of. Þrs '

L0
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¡i,',./erli:. 'Itle p*aintif fs/ motion for
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c,ãi,ktrj Jùl'i ¿È;.¿dðI LUr rjs:ur5'rRrEr Lut¡RT ' 'TEË-Nq: ; -
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I.]DIÏH TERRåÐ ET AL February 5, 2001

Page 1 Page 3
111 lN THE C|RCUÍT COURT OF COOKCOUNTY, ru_tNOtS

14 COUNTY DËPARTMENT - CHANCERY DIVISION

[3] DEÂN L. BUNTROCK. a Dheclor ol
14¡ ttþ Terra Foundetlon for lho
(sJ Als, and RONALD clOWffZ. a

[6] O¡r€clor of lh€ Tsna Fourìdallon

f4 lor lh€ Arts,

t8¡ Phlnlfis.

l9l vs.

tto¡ JUDITH TERRA, a Dkeclor ol the

n f I T€ra Foundal¡on lor lh€ Ats,
tl4 PAUL HAYES TUCKER, a Dkeclor ol

[13] llÞ T€na Foundatlon lor ths Arls,)

[1¿rl ALAN K. SIMPSON, a Dkoctor of tho)

[rq Tena Foundatlon tor tho Arts.

[t6l NAFTALI MICHAELI, ând th€ TERRA

I14 FOUNDATION FOR THE ARTS, an

[18] lllinols Not-lor-Proflt

fr9J cofporation,

t20l Dêfendanls.

fz1l TRANSCRIPT OF PROCEEDINGS had h th€
lul abovs-enlltled causo on lho slh chy ol F€bruary,

les¡ A.D. 2001, at 1 1:1 1 a.m.

T24I BEFORE: HONORAALE DOROTHY KIRIE KINNAIRD

) Caso No.

) æ cH 13859

)

)

r2l

13l

tll
l5¡

t6l

m
ts¡

Iel

ff0l
fl 1l

nzl

n ¡ APPEARANCES (Corúhue<f):

HONORÂBLE JA¡r,lES E. RYAI.¡,

Anornay Gonoral,
(100 Wesl Randoþh Srtroot,3rd Floor,

Chlcago. llllnols 60601), by:

MR. FLOYD D. PERKINS,

MS. THERESE HARRIS,

Asslslañ Anoítdys General.
Charilabþ Trusl9 Bur6au,

apposfod on b€hai ol lh6 Peopþ ol
lhe Slale ol lllnob.

tlsl REPORTED BY: Sl-lARYltl A. EI¡ERMAN. C.S.R.

fr4¡ CERTIFICATE NO.84-æ15.

ftg
Ir6l

t14
fl8l
ttel
t20l

t2t¡

w,
fæl

Page 4

Page 2
trt THE COURT: Counscl, iust stcp up and
el identify yor¡rselves for the ¡ecord.
t3l I Eant to makc sure there wasn't
f4l anything else I was supposed to reed, bccause
tq one of the parties said therc was a reservation
1e¡ of rights to continue to object.
t4 So if you would all identify
1e¡ yourselves.
ret MR. CARROLL: James Carrolt on behalf of

plaintiffs Bunt¡ock and Gidwitz.
MR. KENNEDY: Good morning, your Honor.

John Kennedy on behalf of plaintiffs.
MR. OUINLAN: William R.Quinlan on behatf

of Mr. Bunt¡ock and Mr. Gidwitz.
MR. PERKINS: Therese l{arris and Floyd

Perkins on behalf of the Illinois Anorney
General.

MR. CARLSON: Steven Carlson,your Honor,
on behalf of theTerra Foundation for the Ans.

MR. CROWE: Ând Brian Crowe,your Honor.I
represent Paul Tucker,Al Simpson, and Judith
Terr¿.

THE COURT: Ale we still on the same page,
that we are trying to tâlk about a possible

III APPEARANCES:

OUINLAN & CRISI-IAM, LTD..
(3O North Lasalþ Slrs€t,2900,
Chicago, llllnoþ ô06{Y2), by
MR. WILLIAM R. OUINLAN,
MR. JAMES R. CARROLL,

MR. JOHN F. KENNEDY,

app€ar€d on boha[ ol lh€ Phlnlills;
SHEFSIîI & FROELICH, LTD..
(¿144 Nolh Mlchþnn Averue.25th Floor,

Chþago, llünols 60611), by:
MR. BRIAN L. CROWE,
MR. JAMES D. WILSON,

appeared on beflall ol D€lendanls
Judith T€ra, Paul Hayos Tuck€r, and

Alan K. Sirpson:
SIDLEY & AUST¡N,
(One Firsl Natlonal Phza,
Chicago, lllinols 60603), by:
MB. STEPHEN C. CARLSON,
MR. WILLIAM F. CONLON,

appeared on b€hãí ot Del€ndant
lhe Terra Foundatlon for th€ Arts:

tzl

t3¡

t4)

tsl

t61

t4
t8l

fel

tt01

Ir 1]

ft4
ft 3l

[14]

Ir 5l

tt6l

f14
[18)

tlsl
t20l

[21]

1"4
1231

f24l

tl tl

n2ì

fr3l

n4l

[15¡

tt6l

114

If8¡

nel

l20l

[21)

@
t23l

l21l
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Page 5 Pagø7
trl mediator here?
I MR. PERKTNS: yes,
I THE COURT: Woutd you see if there'sr¿l \eplace ayailable for us rc meet informjally?tn . rcceived sincc you were here tìc

last time, first of all, a letter f¡om Shcfsþ &
,, Froelich with thc individual defendants;

tsl rccornme ndations and resufnes of all of the people
that the individual defendana have recommendèd.

Thcn I received from Sidley &Austin
I their recommendations together with resumes.

t14 I received from the plaintiffs'firm,
' the Quinlan firm, the names of five individuals

and no resumes.The next day I received from
,cl them the withdrawal of one of those namcs.rÂr And I received from the.{.norney

Gcneral a lener with an approach and
, recorirmcndation of comediation with namcs of

lsl business lcaders and lawyer medi¡tors; and, oncez again,although I'mfamiliarwith most of them,
no resumcs on thosc.

I And then I received responses -
ro¡ nothing more from the Anorney Gencral; a
' response fmm Sidley &Austin, a res¡ronse from

tfl
tzl

t3l

t4l

tsl

f6l

m

t8¡

tel

$7IIEREUPON, discussion was had
off the record,)

THE COURT: Ìüe are going to go back on the
record on Buntrock versusTerra. Counsel, you
can stay where you are.

IVe have had a long off-the-record
discussion and onc of thc counsel had to call
clients during this pcriod of rime and wait for
calls back and that's what's t¡(en so long.

We finally have an agreed order in
which the issues involved in this case are going
to bc submined to mediation.

The order provides for an agreed-upon
mediator who will be essentially responsible for
sening the ground rules for the mediation as
well as how the mediation will be conducted.

The panies have agreed that no
statemen$ made by the panicipants in the
merliation are going to be admissible in evidence
in this courr and that this is going to be a
private procecding and no parry to the action -
no member, employec, or agent of the board or

¡eot aftorney for any of the panies - is going to
¡zc¡ discuss thc mediation or anything said in the

ff0l

[fiI
414

[131

[14!

trsl

[161

Ín
ff 8l

Itel

r20l

t¿tl

Page 6
. Sr^.^sþ & Froetich, and a response from the

a Quinlan firm.
" And was I supposed to get anything

":lse from the Quinlan firrn? Bec¿use yóu're the
o1 ores that said it was a shon time period and
6ì you are rcsenring the right to continue

rbjection if somcthing came up,
Should we go into this with the idea

sì that there are no obiections to the names thatc ¡ou haven't already objected to?
MR. QUINLAN: That's our ¡rosition.
THE COURT: And theAnolney Gcneral, do

sì .you obiect to any of these names?. MR. PERKINS:Judge, we don'r, no.
THE COURT: Is rhere a room ay¿ilablc?

-, THE CLERK: yes.
zl THE COURT: Lct's have one aftorney from

ach side, and we'll go down thc hall ior a few
"ninutes.

ol MR. CROWE: Can I take Mr.Wilson? Because
r¡ \e had the conversadons on thc phone with

verybod¡Judge.
THE COURT: All right.We will be off the

r¡ re cord for a whilc.

t1t course of the mediation with members of the
E press or public or anyone oüside those involved
ral in the mediation prccess.
f4t This is a standard rypc of provision
¡q in any kind of serious mediation procccding. It
1q is absotutely nothing unusual.
m Thc manner and thc mcthod of
¡e¡ merliation is going to be determined by thc
tsl mediator, and at this juncture we are going to

tiol stay all proceedings in this case, including any
trll cr¡ncnt briefing schcdules and rcs¡ronsc times
¡r4 that are in effect or the times for the filing
¡s¡ of any motions that have previously been set.
tr4t We have a number of hcaring dates,
¡q and wc are going to strike those hcaring dates.
¡re1 They are tl¡e hearing date on defendants'motion
fr4 for judgmcnt on ûre pleadings and the hearing
tret date on the Anorney General and the plaintiffs'
¡rs¡ joint motion for the appointment of a receiver
¡ao¡ and to enjoin the spccial litigation comminee's
¡ar¡ activities,
rut So those hcaring dates are going to
pq be stricken for now.
t21t OnIy one hearing date is going to be

Page I
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Page 9 Page 1'l
trl set.As we went into this mediation pmcess, I
¡4 indicated at the reguest of the individual
pl defendânts that I wor¡ld entenain a motion which
¿r¡ tïey had prcviously filed.
tst And, Mr.lVilson, the name of that
rer motion is called what?
v-t MR.WILSON: It's a rnotion to compel the
1a¡ advancement of fees, your Honor.
rs¡ THE COURT: Okay.I'm going to have the

tro¡ pafties agree to a schedule, and I'm going to
¡r¡ give them the date which is the later of thc
1r4 dates that we have, which is I believc March 7th
¡o¡ at ll:00.
n4¡ MR. WILSON: I belier¡e it's March 9, your
trsl Honor.
rt6r THE COURT: Iær mc double check in my
tr4 notes. I'll need a separate order on that.
rrsl I havc March 8th at 2:00.
r1e¡ Could that possibly be it?
r¿q MR. CARLSON: That's it.
r2rt THE COURT: March 8th at 2:0o.Á,nd just
¡az¡ make sure thar I havc the lasr of the briefs by
es¡ March lst on that schedule that you've come up
tz¿l with.

t1t to keep an open mind on that one.I don't have
t4 a mov:rnt on that, but that's something that is
¡a¡ supposed to come in tomor¡ow.
H Thc purpose of thc mcdiation is, of
ts¡ course, to try to resolve this immense dispute
¡e¡ bcfore it goes any ñuthcç and it will go a lot
¡ funher for a very long period of rime based on
1e¡ the history that we have seen so hr to date.
te¡ And I am a firm believer in alternate

¡o¡ dispute resolution and have been an advocate of
frr¡ that for man¡ rnany ycars, as havc t}te anorneys
na in this case.
trq The mediator that we have agrced upon
n¡l is David C. Hilliard. Mr. Hilliard is a former
nq president of thc Chicago BarÂssociation. He's
¿re¡ a managing partner in thc law firm of Panishall
na Mc,{uliffe Ncwbury Hilliard & Geraldson, which is

e¡ an intellectual propcrry law firm.
frot Mr. Hilliard has been engaged for
¡ao¡ approximately 20 years in mediating cases in
fzrl federal court, and he has also bcen a mcdiator
¡z¡ fot the last ren years for the Internadonal
¡ee¡ Tradcmark Associadon A-DR Panel of Ncut¡als.
rzq He has an extensive background in the

Page 10 Page 12
tll And also, of course, I would
t4 entenain any emcrgency motions for any kind of
p¡ injunctive reticf in the meantime if there is
p¡ such a motion that really needs to be prcsented.
tsl .Also, the parties have advised me
1e¡ that a non-paffy to this action has put a motion
m on my call for tomorrow morning at 9:15. I
tet don't have a copy of that motion.
fe¡ I'm told rhat that is a motion - it

nol still hasn't come in in the latest things. It's
trrl a modon byJamesTerra for leave to intervcne,
¡r4 and I'll havc to entenain whatevcr that motion
¡ro¡ is once I see it romoffow morning at 9:15 at the
tl1¡ appointed time since therc is no one here to
trsl present it today.
tr6t And I would expect that anybody who
tr4 wants to object can step forth at 9:15 tomorrow
lra¡ morning.You may have an agreed order in regard
trsl to that motion if counsel for the Tcrra
rzol Foundation wan$ to coordinare any efforts
prl berween now and tomoffow.
Iz4 As a practical metter, howcver, that
tzsl motion will probably be stayed also pending this
F¿t mediation, but I nced to hear from - I'm going

trl aft community hcrc in Chicago. He has been a

tzt trustee of the An Institute of Chicago sincc
tgl 1981. He's a former chairman of the board of
þt the School of thcA¡t Insrirute of Chicago and
tq has been a past presidcnt or chairman of a
1q numbcr of not for-profit and charitable
¡r7 organizauons in this city.
tsl Most evcrybody in this case knows him
1e¡ personally and there has been no objection to
ol Mr. Hilliard at all and I'm hoping that he will

¡r¡ be able to assist the Coun in rcsolving some,
1r4 if not all, of the issues.
tis¡ And we leave what issues to be
¡rn¡ mediated and who shall be prcscnt in the
trsl mediation up to Mr. Hilliard working together
lre¡ with the parties, because that's what mediation
ti¡ is all about.
rrot I will be discussing with
¡re¡ Mr. Hilliard briefly before the process the
¡aq history of the case to date so he can sec it in
tzll some kind of contcx.
Iz.A My understanding is that after he
resl reccives the assignmcnt, he'll be, as would be
¡al¡ normal, in touch with all counsel

ESQTIIRE DEPOSITION SERVICES - CHICAGO lttrin-U-Scripto (S) Page 9 - Page t216di-001517
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nt And we talked among ourselves subiect
'to his agfeement that he q¡ould meet probably

- , first with counsel alone, talk about the history
ti *åe case and where they all sce the case
'"' o.ring and whcre it's been or what thc issues

ì are, but that the actual mediation of the
vr disputes in this case would be without counsel
fsì present; that he would bc mcdiating with the

panies dircctly.
: .{nd just for clarification, whcn we
:lll say thc ¡nrties and the issucs, we are talking
:ta about the Anorney General's compteint and we
. are talking about the issue in the plaintiffs'
1 " complaint Count I through and including Count
:rq m.
"l: An order has been drafted along those
; , line s.All counsel have seen it. I am signing
,o¡ it now, and I guess I will see some of you
rsl tomorrow morning at 9:15 unless someone iust
; comes in on an agrced ordcr in that rcgard.
. The nex[ court date in f¡ont of me
za would then be March 8th at 2:0O.
z-rt MR. WILSON: That's corlÊct, )'t¡ur Honor.
ì THE couRT: Unless someone brings rcmc

[1.l ffìafi€r ol an ernergsrìcy nalur€ to my atlorìllon.
: ls lh€ro arrylhlng lufttþr tlEl
i . ar¡/body obê warìÎto addt Okay. Thankyou all.

Fl arid I'm sory w€ trrork€d ltúough lho furEh hour.
tsl Thts orær þ €nt€rsd.

WHICH WERE AIITHE PROCEEDINGS
HAD IN THE ABOVÊ-ENTÍTIED CAUSE

I8I ON THIS DATE.)
tel

i(.

t,

tla
f!31

ft,

ltì

lt 6l

tlr

t20l

Í211

¡11

i
t24]

Page 14

Page 15

fl I STATE OF ILLINOIS )

) SS:

COUNTY OF DU PAGE )

I, SHARYN A. EVERMAN, A CONII€d

Shorlhand R€portor ol tho Slalo ol l[kþb, do

h€r€by c€rtily thsl I r€ponsd ln slþrthand lho

proceedlngn tEd al tho h€arlng alo¡ssald' and

that ttlo for€golrE þ a true, conpl€ls and

conect trariscrþt ol lho procêodlnçP of saH

håsrlrE as appears lrom nry stenograptúc nolss so

taken and traßcrþs'd under my porconal

dlreclþn.
lN WITNESS WHEREOF' ldo hsreur¡lo set

nry han<t al Clúcago, lltþb, lhb 6lh day ol

Fe'bruary,20O1.

C€rllf lod Shodharld BePofl er

C.S.R. Certlicate No. 84-2315.

14

t3l

t4l
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114
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n4l
flsl
[161
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[181

[1el

r20l

t2rl
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(Music)
Announcer

(Music)

Announcer

(Music)

Announcer

(Music)

(Beeps)

Ron Gidwitz

Ambassador
Arthur Hartman

Gidwitz

Dr. Stephanie
Pace Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Hartman

Marshall

Board of Directors Meeting for the

Terra Foundation for the Arts
June29,200l

Tape l, Side I

Thank you for using conferencecall.com. Please stand by. Your
meeting will begin when the chairperson joins the teleconference

by entering their unique pass code.

To ensure the best sound quality on your conference call, call from
a quiet location with few distractions.

To keep background noise at your location from disrupting the
call, press star six to mute or un-mute your individual line.
Depending on your location, some phone lines can be louder or
softer than others. If your volume in the conference call is too loud
or too soft, press star four to balance your line. For more
information on available conference call options, please visit our
web site at www.conferencecall.com.

Hello?

Hello

Hello

Yes, who's, is that Ron?

Yes.

Ron, good afternoon. Stephanie.

Hi Stephanie.

Is there anyone else on the line?

Yes, Art Hartman is on.

tlh, good afternoon, Arthur, where are you?

16di-001521



Hartman

Marshall

Hartman

Marshall

Hartman

Marshall

Hartman

Marshall

Gidwitz

Marshall

(Beeps)

Marshall

Gidwitz

Marshall

Gidwitz

Hartman

(Beep)

Hartman

Marshall

Dr. Theodore
Stebbins

Marshall

Gidwitz

Stebbins

Marshall

Hartman

Stebbins

Marshall

Stebbins

Marshall

Stebbins

I'm just in from Moscow, in France.

Are you, so you're home?

In France, yes.

Oh, you're in France, OK. (laugh) OK, well we're just, uh

Where are you, Stephanie?

Just gathering. I'm at uh my office.

oK.

And I think people will be calling in from all over, I think uh Ron,
you're in the uh Foundation offices?

No, actually I'm in my office.

You're in your office, OK.

I think uh Maggie and Dean may be in the Foundation offices.

The food will probably be better there than it is here.

Anyone else join the line?

Arthur, how's the weather over there?

It's just perfectly beautiful, you wouldn't believe it. The sky's
blue, no wind, nice and w¿um.

It was lovely in Moscow, too.

lJh, who has, someone has joined us?

I-Ih, it's Ted.

Uh, good afternoon, Ted.

Hi Ted.

Hi, Stephanie.

I'm going to turn up the volume here.

Hi Ted. Arthur.

Hi Arthur.

Ted, I don't hear you very loudly, so we may ask you to talk a little
more loudiy.

Can you hear me now?

Yeah, that's better.

OK. Arthur's very clear. Where are you Arthur?
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Hartman

Stebbins

Marshall

Gidwitz

Stebbins

Gidwitz

Hartman

Stebbins

Hartman

(Beeps)

Marshall

Stebbins

Marshall

Hartman

Marshall

Gidwitz

Marshall

Margaret Daley

Don Ratner

Daley

Marshall

Daley

Ratner

Marshall

Ratner

Marshall

Ratner

Marshall

Ratner

Marshall

Ratner

I'm in France.

Good. Who else have we got here?

tlh, Ron is in his office, and that's all of us so far.

Yeah, Ted, I'm here.

OK, Ron, Hi.

Hi.

Are you out on the Cape? Ted?

No, I'm at home in Brookline.

Ah, there you go.

{.Jh, welcome whoever has joined us. Who has joined us? Hello?
Anyone join us? Ted are you still there?

I'm here.

Alright, everybody still there?

Yep.

oK.

Here.

OK. Hello, has anyonejustjoined us? Hmm. OK.

There are people on.

OK, talk to him on the other line.

oK.

LIh, Don, do I hear your voice?

How do I put this on speaker? OK.

Hello.

LIh, yes.

Hello.

Yes, Don is that you?

Stephanie, Hi. It's Don, uh, Maggie and and and Dean are here.

oK.

Steve Wallace, Steve Carlson.

OK. Very good.

And, we're waiting for the others to call in, and get hold of people,
this may take a few, few minutes still.

J
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Marshall We have um, we have Ron, and Arthur and Ted and I so far, uh, so

we're still waiting for uh Jacques, and uh Alan, uh Judith, and
Paul.

Ratner Alright, Ron's on the phone?

Marshall Correct.

Gidwitz I am on the phone. I'm still at my office.

Ratner Oh, I thought you were going to be over here. Oh, I'm sorry.

Gidwitz Well, that's an extra sandwich for you to eat.

Hartman Don't make me hungry.

(laughs)

Daley Hello, everyone.

Marshall Maggie?

Daley Yes.

Marshall Good afternoon.

Daley Yes, nice to talk to you.

Marshall Have you uh walked past the Taste of Chicago yet?

Daley No, but I've been waiting in traffic. (laughs)

Hartman What's that?

Marshall Oh, the Taste of Chicago? (laughing)

Hartman Yeah.

Marshall lt's a huge gastronomical extravaganza where all the restaurants in
Chicago, or at least the better ones, sort of lay out their wares, at
uh, along the lake. It's terrific.

Hartman Ah ha.

Marshall And you sample your way to high cholesterol levels.

Hartman Ha, ha.

(inaudible background)

Marshall I understand they will have Lipitor salesmen standing by.

Hartman laughs. I can tell you that Mevicor works.

Marshall laughs. Don have you heard from anyone? We know Helene will
not be on the call, but have you heard from uh Judith or Paul or
Aian?

Ratner They're expected to be on the call, so we're just sort of waiting for
them all to.

Hartman And we're expecting Jacques?

4
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Ratner Yes.

Marshall We are. Right. I know Paul is in Italy, I don't know where Judith
or Alan are.

Ratner In Washington, Alan's in Russia, and uh Arthur is in.

Ma¡shall Arthur's here.

Ratner A¡thur's already there.

(Beeps)

Marshall Hello. Hello? Who has joined us now?

(inaudible background)

Marshall Jacques, Judith or Paul joined us yet?

Ratner No.

Marshall OK. We're hearing uh beeps sometimes and you, you assume that
someone has joined the call when you hear that.

Stebbins And what lawyers are present?

Ratner IJh, well, here, Mark Heatwole, and Steve Carlson.

Stebbins OK. Oh, hi Steve.

Steve Carlson Hi, Ted.

Susan Stone Susan Stone, from Sidley Austin Brown & Wood, here with
Stephanie.

Stebbins Hi, Stephanie.

John Sabl Also, John Sabl from Sidley Austin Brown & Wood, out here with
Susan and Stephanie.

(Beeps) (inaudible background)

Gidwitz OK, who are all the lawyers, I didn't catch them all.

Marshall IJh, we have Susan Stone, uh Steve Carlson, uh John uh Sabl, and
my understanding is that Mark Heatwole is in Chicago. I-Ih, let me
ask anyone else are there, are, is there any other legal counsel
present with anyone?

(Beeps)

Judith Terra

Marshall

Terra

Hey Stephanie?

IJh, yes, Judith, good afternoon.

Hi, I, I've been on the line a minute, I just didn't want to intemrpt.
Um, have we, have you started things?

No, not at all. We're still waiting for a, well, we were waiting for
you, and for Paul, and for Alan. Uh, ærd, and Jacques. Everyone
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Terra

Marshall

Terra

Marshall

else is here, except Helene, who was not going to be on the meet,

on the call.

oK.

So, no we've not, we've not started anything.

OK. So who is we, who is.

We've just a, \ile've just a, the question was asked, who are the

legal counsel president, uh present, and we have Ma¡k Heatwole,
who is in Chicago at the Foundation offtce, uh, as the regular
Foundation counsel, and we have Susan Stone, uh and John uh

Sabl who are here with me uh in Awora, and Steve Carlson, uh,

who is in the Foundation office, all representing uh Sidley Austin.
And I was just asking every other board member on the line, uh,

are there any other legal counsel present?

Hartman Not here in France.

Marshall Anyone else? Ron?

Gidwitz No, I'm all by myself.

@eeps)

Marshall Judith?

(inaudible background)

Marshall Has anyone joined the call? Jacques or Alan or Paul?

(inaudible background)

(B eeps) (inaudible background)

Marshall Hello? Has anyone else joined the call?

Ratner 'Who's there?

Marshall Alan, Paul, Jacques? Hello, has anyone else joined the call?

Ratner There's a lot of beeps on the phone, but.

Marshall Yes there are. (laughs) there are. Well, at some point, we need,

we will make a decision to, to move forward, but I think, uh, I
know Jacques is overseas, and so is Alan, so we'll wait uh wait just

a few more moments, but we are, we a.re going to have to proceed

relatively shortly.

Stebbins Stephanie, I assume you are chairing the meeting?

Marshall I am, Ted.

Stebbins And, uh what's it, what does a quorum consist of?

Ratner A majoritY.

Stebbins Oh.
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Marshall LJh, a majority of the meeting, but, as you know, we need uh six
people to amend the bylaws, so that, that's critical.

Ratner A quorum is six, and you need, you also need six to amend the
bylaws, so.

(inaudible background)

Daley So right now, who's missing? Jacques.

Ratner Jacques, Helene, and Paul. And Alan.

(inaudible background)

Marshall tlh, Don, is there any away we might call people to see it if they
are uh available? Were you able to get the faxes to everyone as far
as you know?

Ratner I talked to everybody, everybody said they were going to be on the
call. If you've heard from Helene since, fine. I talked to Jacques,
who said Helene was going to be on the call,I've talked to
Andreani, I've talked to Paul, I've talked to Alan, everybody.

Marshall Oh, OK.

(Beeps)

Marshall IJh, has anyone joined us now?

Stebbins It sounds like Don did a good job of reaching everyone.

Marshall Yes, I mean, we, we do have a quorum now, but I think in fairness,
we'll wait just a few more moments.

(Beeps)

Marshall Hello, has anyone joined us? Arthur, are there challenges when
you call in from Russia?

No.

No? OK. I know that's where Alan.

Well, I'm calling from France, but.

Well, I know you are, but Alan is in Russia, so I was just curious.

No, no, the same system applies there.

Actually, Stephanie, we are trying to call him. He asked us to call
him.

oh.

And, we got hold of his, his number, but there's nobody there, we
get a voicemail. So he may have gotten delayed or something.

Or he may be on the phone.

What time is it there?

Hartman

Marshall

Hartman

Marshall

Hartman

Ratner

Marshall

Ratner

Carlson

Daley
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Ratner

Hartman

Ratner

Hartman

Gidwitz

Hartman

(Beeps)

Marshall

Ratner

Marshall

Ratner

Marshall

Gidwitz

Carlson

Marshall

Carlson

Marshall

Carlson

Hartman

Carlson

Hartman

Gidwitz

(Beeps)

Carlson

9:30.

A lot of traffic there. V/hat hotel is he in?

tr have no idea. If I give you the number, you recognize it?

Nope.

I take it you don't (inaudible) numbers?

Nope. (laughs)

Has anyone just joined us?

Stephanie, apparently when Karen tries to call these people, on the

line it beeps. That's what the beeping is all about.

Oh, I see. I thank you. I keep thinking somebody is joining the
call. But Don, you say you talked to Jacques Ahrweiler and

Helene will be on the call?

I talked to Jacques last weekend, and he said that he was going to
get Helene on the call, but you don't think so.

oK. oK.

Could someone please share with me what happened, while we're
waiting, in court today? What's all that about?

I guess I can. This is Steve Carlson, from Sidley Austin.

Steve, could you speak up a little bit please?

I'm speaking pretty loud for this room.

Oh, OK, I'm sorry.

But that's OK if I don't blow anyone out of the room, I'll keep

speaking up. lJh, there was a motion filed by Mrs. Terra and Dr.
Tucker and Senator Simpson, uh, for a temporary restraining order
to try to stop this meeting from going ahead. lJh, I won't.

What court \¡/as this in, Steve?

In the state court in front of Judge Kinnaird, who we've been in
front of in the litigation all along.

Right.

Who are they representing? I mean, who, did they file that
themselves, or \ilas it, because yesterday, apparently, they filed on
behalf of the Foundation. Were they doing that again today?

They had Joel Bellows from the firm of Bellows and Bellows, and
Laurel Bellows was there as well, uh, Leonard Garman, uh let's
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Gidwitz

Carlson

Gidwitz

Carlson

Gidwitz

Carlson

Hartman

Gidwitz

Marshall

Terra

Marshall

Terra

Marshall

Terra

see, Chris Todd. Those were the same people from yesterday in
the federal court. But today they were representing only the
individual uh defendant directors in this main lawsuit. And they
sought uh a TRO to block this meeting from going forward, and
made uh much the same argument that they made in the federal
court uh yesterday. Uh and the attomey general uh primarily
responded to it. Judge Kinnaird I think at the end of the day was
interested in what irreparable effect, whatever happens at this
meeting has. And I think at the end of the day she decided that
since the draft resolutions that the board was going to be
considering appeared to say that whatever you all vote to do today
does not become effective until the consent judgment and order is
entered by the court herself, she didn't need to enjoin this meeting
at all. That she could give uh Senator uh Simpson's lawyers and
Dr. Tucker's lawyers and Mrs. Terra's lawyers an opportunity to
make whatever presentation they wanted to, to make whatever
argument they wanted to about the propriety of the settlement
when the consent judgment is presented to her at a later date,
which may very well be Monday afternoon at 2 o'clock.

And who's defending the Foundation, are you?

I'm the Foundation's lawyer, yes.

And what kind of a defense did you put on today, aggressive?

IJh, I'm always aggressive.

That's what I've heard. I haven't seen you in action. I understand
you're always aggtessive. Were you aggressive today?

A properly noticed and called the board meeting and that I had
argued that strenuously to the court on many occasions that it was
the Foundation's position that a properly noticed board meeting
should go ahead. It should not be interfered with by disgruntled
members of the board or by the court or anybody else.

Thank you.

Thank you.

Is there anyone else on the call? Jacques, Helene, uh Judith, you
are on the call, Paul and Alan?

Stephanie?

Yes, Judith, is that you?

Yes.

Yes, go ahead, Judith.

No, I was just responding, I had to step out. Emma came to get
me.
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Marshall

Terra

Ratner

Gidwitz

Marshall

Stebbins

Carlson

Daley

Dean Buntrock

Daley

Stebbins

Daley

Marshall

Buntrock

Marshall

Daley

Marshall

(Beeps)

Daley

Marshall

Gidwitz

Marshall

Stebbins

Marshall

Ratner

Oh, yeah, 'ùr'e're still waiting for Jacques, Helene, Alan and Paul.

OK. There \¡/as a call on my other line.

Jacques, how are you? Tali.

We've got Tali too? I'm sorry, I didn't hear the answer to that. Is
Tali on the call as well? That's the question.

LIh, it's not appropriate for anybody to be on the call other than the
directors and the legal counsel that we have so noted already.

Is Don there?

No, he just left.

Why is Tali talking to Don?

Tali called Don. He left.

Don left the room.

I think that's extremely inappropriate.

So do I.

But we will not proceed until this is a meeting of the directors and
the legal counsel that we have already so noted. So um when
everybody gets back I will make, ask Tali to leave the call.

He's not on this call.

Excuse me, I really can't hear very well.

He's a, he called Don on his cell phone and Don has left the room
to talk to him.

OK, that's fine.

I still don't think that's appropriate in either case.

Has anyone else joined the call? Jacques, Helene, Alan or Paul?

How long do we expect to wait? Out of curiosity?

Not, not very much longer, Ron. I think it's important that we
proceed and a

Don is, Don is.

And move forward on this meeting as expeditiously as v/e are able
to do.

Well, everybody, uh, we've been calling everybody, we can't get
ahold of anybody who's not on the call.

OK, then I think uh, I think we will begin. As you all know, uh,
this is Stephanie, and I hereby call this meeting to order. [Ih, could

Marshall
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Buntrock

Marshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Heatwole

Marshall

Heatwole

Marshall

Stebbins

Ratner

Gidwitz

Stebbins

Gidwitz

we please have aroll call of all present? Jacques Andreani, Helene
Ahrweiler, Dean Buntrock

Present.

Maggie Daley.

Present.

Ron Gidwitz.

Present.

Arthur Hartman.

Present.

Stephanie Marshall, present. Alan Simpson, Ted Stebbins.

Present.

Judith Terra.

Present.

Paul Tucker. Alright, as we know, also present are Don Ratner,
Susan Stone, Steven Carlson, John Sabl and Mark Heatwole.

Uh, Stephanie, Scott Sela from my office who was in court this
morning observing the proceedings has joined us. That's Scott
Sela (spelling).

Scott is from Winston, Mark?

Yes, ma'am

And he is regular Foundation counsel. Alright, we are here today
to consider, as you know, a proposed settlement of outstanding
litigation and the number of matters closely related thereto. Dr.
Stebbins?

Yes, I'd like to make a motion. I hereby move the adoption of all
the resolutions contained in the three pages of resolutions which
the Foundation distributed, including, without limitation, the
approval of the consent judgment and order distributed by the
Foundation with such resolutions with James Donnelley, Marshal
Field V, Kathleen Foster, Robert Hamada and Frederick Cribel, or
Krehbiel, I guess it is, being the five new class two directors. And,
in addition, I have a couple of minor changes, um.

Ted, could you go through those five names one more time?

Yeah, read the list again, if you wouldn't mind please?

The list is James Donnelley,

Donnelley, OK.
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Stebbins

Marshall

Stebbins

(Beeps)

Daley

Ratner

Stebbins

Rahrer

Dr. Paul Tucker

Marshall

Stebbins

Tucker

Marshall

Ratner

Stebbins

Ratner

Stebbins

Marshall

Stebbins

Marshall Fields V, Kath, Dr. Kathleen Foster, Dr. Robert Hamada,

and Mr. Frederick Krehbiel.

And Ted you said you have some minor changes?

And I have some minor changes, which various people have
suggested. Um, first, in the draft resolutions, uh, paragraph 4,

where it reads "further, resolved that Sidley Austin Brown &
Wood, the attorneys for the Foundation, are authorized and

directed in the name and on behalf of the Foundation to file with
the Circuit Court of Cook County the consent judgment, if and
when it has been executed by or on behalf of Messrs. Buntrock and

Gidwitz and the attorney general of the state of Illinois and", and

from there on I would suggest we take out "and any other
document they believe necessary or advisable in connection with
the settlement of the litigation." So consider that part of my
resolution, amending that phrase. tlh.

What paragraph are you?

Yeah, we can't find it, could you, this is on the first page of the
resolution, page 10 of your.

Yes, paragraph 4

Wait a minute let me get my directions, page l0 of your fax.

Sorry, everyone, I've just uh finally made it through the Terrace
Midland to be here.

Oh, Hi Paul.

Hi, Paul.

Hi, Stephanie. Hi, Ted.

Paul, we are, Ted is uh, we have called the meeting to order and

Ted is uh, Ted has almost concluded his resolution, and Don is
helping people find the appropriate

Page 10, first paragraph Ted, I think it says, it starts out "further
resolved."

"Further resolved."

OK, now what do you want to change?

I want to take out uh, the last phrase "any other document that they
believe necessary or advisable in connection with the settlement of
the litigation."

And you said you had another minor change?

And that's my only change in the, in the resolutions. In the
consent judgment, uh, and order, under paragraphZ.

t2

16di-001532



Ratner

Stebbins

Ratner

Stebbins

Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Gidwitz

Stebbins

Marshall

Stebbins

Tucker

Stebbins

Marshall

Gidwitz

Marshall

Stebbins

Wait a second, now what page is that, Ted?

On page, uh,

Five of the fax. Paragraph2, "the parties hereto"

I'd like to say "the parties, including plaintifß and defendants."

No, Ted, you can't do that. The Forurdation can't speak for
defendants.

V/ell, the original documents, Stephanie, if you'll recall, spoke to
the plaintiffs and the defendants. If you want to add people, that's
fine, but you can't subtract.
'Well, it's the Foundation, it's my understanding, and maybe legal
counsel can speak to this, that the, this wording is the only wording
that can that can be in place, because the Foundation cannot
require the defendants to do anything against their will.

Let a court of law decide that. What I am concerned about with
this language, if I understand, Stephanie, is, I don't want to be set

up to be sued. And this strikes me, the way that this has been

drafted, that it doesn't release the defendants, and therefore it's
permissive in terms of having them sue me.

I think, uh

And I want protection.

V/ell, I'd like to

Well,I think, Ted, uh, I think.

Stephanie, why don't we ask legal counsel their opinion, because I

Can you speak as to why you want to include this?

I want to be accommodating.

IJh, may I, let me take the privilege of the chair one moment. We
are in the middle of a proposed resolution. I recommend uh, or
proposed motion. I recommend that Ted make his motion. I will
see if there is a second. If there is not a second, the motion fails.
There may be a second, and then we have discussion. In my view,
it is not appropriate to argue, uh, the language or the merits of a
motion, until the motion is duly put on the table.

Absolutely. I will comply.

Ted, if maybe you will.

OK, my motion includes the slight change of the resolutions, it
includes in the consent order making it'uh, "the parties, including
plaintiffs and defendants, hereto desire". And it includes, under
section 7 of the same consent judgmeut, that includes modifying
the second para, the second phrase, with the, and it should now
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Marshall

Stebbins

Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Stebbins

Marshall

Carlson

read, "with the exception that in until the annual 2002, sorry until
the 2002 annual meeting, or December 31, 2002, whichever occurs
first, then 50% of such board positions should be held by Illinois
residents." The purpose of this is to guarantee that is happens in
case the annual meeting is delayed for some reason. And uh, those

are my, that's my resolution.

Alright, we have a resolution, and since it was uh, a rather
circuitous, I don't know if it's appropriate for me either to ask you.
I think maybe you should state it again, so people are very clear
what the resolution is.

My resolution, I move adoption of the resolutions, OK. There is a
three pages of resolutions, which we have distributed, including
without limitation, the approval of the consent judgment and order
with James Donnelley, Marshall Field V, Kathleen Fosteç Robert
Hamada, and Frederick Krehbeil being the five new class 2

directors with the other uh three amendments that I mentioned.

OK. We have a motion on the table. Is there a second.

I'll second it.

Alright, that's moved by Ted, seconded by Ron. The motion has

been moved and seconded, uh

I'd like to offer a

Uh, let me, because it involves an amendment to the byiaws, it's
passage requires the affirmative action of at least six directors.
Now it's appropriate to call for any discussion. I think Ron, if
you'd give me the privilege of the chair, I would like legal counsel
to address um one of the changes that uh Ted uh referred to,
because I, although I want to be able to uh vote for this motion, I
would not be able to do so with one of the changes that he's, he's
suggested, because it's my understanding that it is simply not
possible for the Foundation to make this judgment, so I would
really like legal counsel, so that we're all clear uh, on exactly uh
where we are and uh where we are at this point in time. I
personally don't have any problem with the other modifications
that Ted, you made, but I, I would not be able to support the
motion as it is presently.

Let's try to let the lawyers lead us through the problem here.

Yes. Yes, I've asked legal counsel to do thpt.

Do you have any preference as to who addresses it? Do you want
Susan to address it, or John, or

I can address it. This is Susan Stone from Sidley Austin Brown &
Wood. I understand, Stephanie, you would like guidance with
respect to whether paragraph 2 of the proposed consent judgment

Stone
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Marshall

Stone

Stebbins

Stone

Gidwitz

Stone

Gidwitz

Stone

Gidwitz

and order um could be amended to change the description of the
parties giving the relief um to a more general description, which
would include all of the parties, including the plaintifß and the
individual defendant directors, is that correct?

That's correct.

Alright. Um, it is my understanding that the individual director
defendants are not prepared voluntarily to enter into this proposed
settlement. They are not agreeing to settle their litigation. Um,
and that therefore they are not voluntarily agreeing that
'We don't know that until we've taken a vote, right?

My understanding, that is correct, you don't know that
categorically, it is my understanding from, from what was recorded
from the mediation sessions, that the individual director defendants
are not prepared to voluntarily release. And I think the question
being posed is whether or not the Foundation unilaterally can
impose upon a non consenting party an obligation that they release
their legal rights. And I do not believe that the Foundation can do
that, or even that, if the Foundation purported to do it, that it would
have any legal effect. LIh, you could indeed, as Ted points out,

Qu€ry, uh the individual director defendants as to whether or not
they will voluntarily agree to release, and then all of this is, uh
perhaps an unnecessary academic legal debate. [Jh, that might be
appropriate at this time.

[Ih, let me ask you a question, before we ask that one, and that is,
what is the effect of doing it, and, I just heard you say, Susan, that
it may not have any legal effect, period. So, what's the downside
ofjust including them?

No, I'm saying, that even if you purport, with that question from
Ron, Ron even if you purport to, um, have the Foundation, uh
require the individual defendant directors to release rights, that
requirement may not be binding, in other words, it might not be a
valid release, because

I understand, but there's no damage done.

Well, I do not believe that the Foundation can do this. I do not
believe the Foundation can take away the legal rights of another
party.

I understand that, but we have it, what my concern is, Susan, is that
we have a document that was written and agreed to by six
directors, wherein, if it doesn't materially affect the execution of
the document, why are we making changes?

No, the question is, what can the Foundation counsel put in front of
the board, as a document which the board could pass that has the

Stone
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Gidwitz

Stone

Carlson

Mark Heatwole

Gidwitz

Heatwole

Gidwitz

Heatwole

possibility of standing up to judicial scrutiny, if the board decides
it wants to pass it. And I'm telling you that um whatever six
individual members of the board might have done in the last
mediation session, that was not an act of the Foundation. The
Foundation is a corporation. It can only act through a majority
vote of the board of directors at a duly called meeting. Um, that
has not happened until today. And so the question is, what can the
board do at this point in time. The board as a Foundation, which is
one party to this litigation, cannot unilaterally take away the rights
of other parties to the litigation.

I keep hearing this, and frankly, my counsel has also reported to
me on numerous occasions that you have made the case that,
unless we have a duly called meeting, there's a difference of
opinion. And the real issue here, it seems to me, is we'd like to
get, we'd like to get, this litigation settled. And therefore, we'd
like to have a document that we can go to the court with next
week, which everybody can agree to. And if, in fact, I feel
exposed, I will not agree. It's senseless, then going through this
whole process is senseless.

Well, with

Can we left Mark Heatwole respond to that, he wanted to say
something, if you could let him talk.

Just, Ron?

Yes, Mark.

If you brought this actions solely against the Terra Foundation

Say again?

If you brought this action solely against the Terra Foundation, you
would be in a position today to settle this matter. But by naming
three of the individuals, you, I believe Susan's position is right,
that the agreement on behalf of the board of the Foundation, to
settle this matter, only will operate vis a vis the Foundation. And
not as against the individuals and their rights. That puts you at
peril, and being at peril in this sense. On those same terms, you
could be in a position where you will have settled your claims
against the Foundation, and under this agreement against those
individuals, and waive those rights, and those individuals may still
have the ability to claim back against you. You can't force them to
waive those rights through this settlement agreement, I don't
believe.

That's fine, Mark. Ron's point is, which I agree, then it doesn't
have to be taken out, because the matter can be decided by the
court.

Buntrock
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Heatwole But if you vote in favor of it, and Ron votes in favor of it, what I
am telling you is it could work to your detriment. I'm not your
lawyer, but, you've got a situation, where, everything I know about
this situation tells me, force Paul, Judith and Alan to settle a case

that they don't want to settle. And and that means this is a one
way, potentially a one way settlement by you and Ron against
them and they're not waiving rights against you.

Marshall Yeah, I have to say, just to weigh in on this personally, that, uh, I
mean, it's no secret that, that this, uh, this motion, and any changes
in bylaws require uh, the vote of at least six directors. And I
cannot support the motion as it is currently stated with this
amendment to number 2. I can certainly support, and will suppof,
the other changes, Ted, that you made, uh, in both the resolution,
and the consent judgment order they seem reasonable. But I
cannot, and will not, support this motion, which frankly means you
do not have six votes. So, I came prepared, I read the motions, I
read the consent, I mean I read the resolution, I read the consent
judgment, I am prepared to support this, but this is uh, a last
minute eleventh hour change, and I cannot be more clear than I'm
being right now. I cannot and will not support this change as it is
currently stated.

Gidwitz Which change is that, Stephanie?

Marshall You can continue the conversation, if you wish, uh, or Ted you can
amend your motion.

Stebbins Well, I knew this was of concern to Ron, that's the reason I
suggested it, to hope the lawyers could work it out, but if it's a, uh,
if it's thought to be, uh, a legal impossibility, then I would go back
to the uh original text, as it was distributed. And leave out the
amendment, of section 2.

Marshall You are accepting an amendment?

Stebbins {Ih, yes.

Marshall OK.

Buntrock Stephanie?

Marshall Yes, Dean.

(inaudible background)

Buntrock Doesn't Ron have to agree to that?

Hartman No, it's Ted's motion.

Marshall V/e had, Ted has a motion, he's accepted the amendment, which is,
keeping the first two changes he made and eliminating the change
in the consent order paragraph 2. But I guess the question is, is
there any further discussion, or we have a properly made and
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Buntrock

Marshall

Buntrock

Stebbins

Marshall

Stebbins

Buntrock

Marshall

Buntrock

Marshall

Buntrock

Marshall

Buntrock

Stebbins

Buntrock

Carlson

Marshall

Carlson

seconded uh motion and then we could proceed with the vote, if
we are ready to do so.

Stephanie, wait a minute. I think there's more discussion.

That's fine.

Uh, first of all,

Who's this speaking?

This is Dean.

Hi Dean.

Hi. First of all, I'd like you to respond. You made your position
very very clear, but when, when counsel for the Foundation, and

counsel on the lawsuit has both said, as Susan has said, that you
can't do it, uh, what difference does it mean, to leave the language

in there? I cannot see why you take such a strong position, and uh

I guess I take.

And uh, (inaudible). Can you respond to that?

Yeah,I mean, uh it's my understanding, well, based on what legal
counsel is saying, Dean, I would be voting for something which is,

which is uh judged not to be legal and/or appropriate. I, I will not
vote for,

No one, no one has said,

I will not vote to force anyone, uh, into a position, that, uh four
attorneys are saying, uh, is inappropriate. LIh, the Foundation, I
don't think, or certainly I do not want to approve a settlement, uh,
that, that contemplates a release that's that doesn't exist.

Stephanie, they haven't. All they've said is that you legally can't
do that. So,

I appreciate the fact.

If you can't do it, you can't do it. And uh, I think changing it is
unnecessary.

Can I make a comment? I've got one more legal comment to
make. This is Steve Carlson.

Yes, Steve, go ahead.

I think anybody who is interested in the possibility of a settlement
accomplished and the consent judgment and order being approved
by the Foundation and entered by the court needs to consider at
least for a moment the question of what happens when it's
presented to the court if the consent judgment and order presented

to the court contains some obviously questionable provision. You
are concerned about the possibility that there may be some
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Stone

Marshall

Stebbins

Gidwitz

members of the board that will attack the consent judgment and

order, as they have already tried to stop this meeting. LIh, I would
as counsel to the Foundation say that you probably ought to think
strongly about doing something that is as close as you can to being

something that looks like it's appropriate. And within the limits of
what the corporation can truly do. I'm afraid you may be giving
fuel to the fire, that somehow the corporation has acted

inappropriately, if it passes resolution, or consents to consent
judgments and orders, that, uh, have clear legal defects in them.

I would like to underscore that, and add that, although I was not in
court today, it is my understanding that the judge has in essence

invited the individual director defendants' attomeys to raise any
concerns they have when this order is presented to her. So, uh, you

know that this order and the procedure that led up to the orders, in
fact you vote for the ordeç uh, will be under judicial scrutiny, and

so I second what Steve says, that I think you want to err on the side

of doing everything with scrupulous attention to detail and keep
your process as clean as possible.

And I really, I think frankly, that, Dean, to your question, and Ron,

that if you wanted a release from the defendants, then I think it was

essential at the time we were in mediation that there was, uh, uh,

there was another line, uh, or sentence, or something that would
have induced the individuals to settle, but that was not part of the
mediated agreement, uh, and, as I said, at this point,I feel it is
highly signif,rcant, eleventh hour change, and, I'll stand with what I
said before, I came to this meeting as I trust we all did in good

faith, there were six people that signed off on an intention to ratifu,
there were some things we had to work out since the last mediated

agreement, especially the slate of officers, uh, and I think, uln, \rye

were prepared, and I hope, still are prepared, uh, to to reach

agreement. But, uh, if we hold, if some hold fast to this, uh, then

that is not going to be possible.

Well, I'm persuaded that I was in elror, and that I think the

attorneys comments are appropriate, and we need an agteement

that will stand up under scrutiny.

Stephanie, I will back ofi excuse me, I've got a little food in my
mouth, but I will back off of my

Tape 1 side 2

For the record, that the language that plaintiffs and defendants

originally, that the Sidley & Austin attomeys have been moving to
change it, I believe

Gidwitz
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Stebbins

Gidwitz

Stebbins

Marshall

Tucker

Marshall

Tucker

Stebbins

Tucker

Stebbins

Marshall

Daley

Marshall

It was written in the

That is correct.

Distributed uh version.

OK, thank you Ron.

This is Paul. Can, am I coming through?

Yes, you are, Paul, go ahead.

I appreciate the fact that this will be dropped. I just for
clarification, can I just, Ted, you had been the one who proposed it,
could you just speak a little bit more, as to why, so it can be

understood a little more clearly as to that we've spent so much
time on this, as to why this really had been of concern?

Paul, are you asking me?

Yeah.

I-Jh, the um this is discussing section 2,well,I think we've
discussed it at length, it was written, as you know, in mediation, to
cover um plaintiffs and defendants. And, uh, we're just, we're
hearing now that defendants can't be covered. And uh, I was, uh,
trying to make it broad enough to win everyone's acceptance, but,
but I'm now persuaded, having heard the legal arguments that, that
that's not a good course. So that's why I'm going back to, to the
original Sidley version.

I, I am prepared to call for a vote on the question, but I don't want
to uh, terminate discussion prematurely, so is there uh any further
discussion on the motion, which also has been seconded?

I'm not clear. I want to know exactly what we're talking about,
now, in terms of changes. I'm personally not clear.

Alright, Maggie, if I can try to summarize where we are, um, we
have a, we had Ted's motion, which was to adopt the resolution,
that the Foundation had prepared, which is that three page

document that we all received. And he further modified his
resolution, uh, motion, to, uh, make a minor change on the
resolution, which was page 1, paragtaph 4, uh, the last two
sentences were eliminated, so in that paragraph it ended, the
attorney general of the state of Illinois. And then we had also a
minor revision on the uh, consent agenda, paragraph or number 7,

which added after the 2002 annual meeting, or until l2l3ll02,
since the date was not clear. So it was Ted's motion to approve the
resolution, and then those two minor changes, one to the
resolution, and one to the consent judgment.

Right.Stebbins
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Terra

Marshall

Ratner

Terra

Marshall

Terra

Marshall

Gidwitz

Marshall

Hartman

Marshall

Ratner

Marshall

Ratner

Heatwole

John Sabl

Pardon?

Hello.

Closer to the phone.

I've got it right in my ear. Can you hear now?

Yes we can, not very well, but we can.

OK. I just want to say that I am definitely going to object to uh
any waiver of my legal action. And I think I would like to express
strong objection to the fact that uh Allan Simpson, Helene
Ahrweiler and Jacques Andreani are not on this, uh, at this
meeting, not on this call.

Yeah, we will.

I couldn't hear a word of that Stephanie.

[Ih, she said uh, that she uh would not agree to anything that that
waived her rights, and that she asked she is voicing strong
objections uh, to the fact that Jacques and Helene and Alan are not
on the call. And as here, I can just simply duly note that, but they
were given every opportunity to be on the call, Don talked with

I had no trouble getting in from France.

They said that they would be, so it is absolutely most unfortunate,
but we really could not wait, so Judith, we will, we will note that
for the records, this is being taped, so that will be recorded. Don
have you concluded your review? We are

No, no, Dean is now talking to Mark. And Scott, he's got a
question about the last line that's being eliminated on the uh
resolution. [Jh, which is "and any other document," and so forth
and so on, that's paragraph 4.

Correct.

So there's a question about that, you want to explain to everybody?

Actually, I didn't draft this, John Sabl did, but John, maybe you
would tell us why you would include something like that language
in your resolution. I said to Dean I thought it was a catch all in
case there was anything else that Sidley needed to do in order to
effectuate the settlement.

And that is why it was there, Mark, you're absolutely right. My
understanding was that, Ron had a concem as to whether it was too
broad or seemed to contemplate going very far afield, we didn't
think there was anything else that would need to file, and anything
that was ministerial we think would have been would be
contemplated by by the general authorization at the end. So we
think it would be better to have it in, on the one hand, but we don't
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Gidwitz

Sabl

Heatwole

Sabl

Buntrock

Sabl

Marshall

Terra

Marshall

Terra

Marshall

Terra

Marshall

Terra

Ratner

Marshall

Terra

Alright, well, let's just strike it, and then I'll be happy.

OK. Good. Again, Mark, we don't believe that uh this would

mean that anything else that was you know so clearly contemplated

would be prohibited from us doing it, it was just that, I think it's
something that Ron is concerned that, and that there shouldn't be

substantive changes made.

I had no problem with taking it out. Dean raised the question with
me as to whether or not there was impact from that, and I was just

trying to explain it.

Yeah, I don't think there really is an impact. I think we don't

I'm satisfied with my question. Thank you'

Thank you.

IJh, Don, have you uh, have you been able to clariff for Maggie

and Dean exactly where the changes are, and then, uh, if so, uh

everyone fully understanding what we what they will be voting on,

then I would uh, like to call for a vote on the question.

Stephanie?

Judith?

Yes, I would like to say a few words before the vote is taken'

Yes, please.

Can you hear me OK?

Yes we can.

It must be the phone, I don't know what.

Can we just respond to Stephanie's question? I think Mrs. Daley

and Mr. Buntrock can respond to that better than I. I think I
described it, but, they're nodding that they understand all this.

OK, fine. Thank you. Judith, go ahead.

Well, I just want to say before we take a vote on this motion, that

uh the outset with all due respect to the each of my fellow board

members, I think that, the uh the mediation results that we are

being asked to endorse, um and for which we really had high hopes

in the beginning, has tumed out to be something very different than

what we anticipated. IJm, for me, it's a process which has

distorted the consensual nature of what mediation really should be

all about, as reflected in this document. And I think as Paul

Tucker our chairman has already observed, the mediation proposal

before us cannot be approved consistent with our responsibilities

as Terra Foundation trustees. And I think that this vote that we're

about to take is a very momentous decision. Because basically

today we're going to determine whether we will allow the Terra
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Marshall

Tucker

Marshall

Tucker

Marshall

Tucker

Marshall

Hartman

Is there anyone who has a statement, uh, to make, otherwise I will,
I think it's appropriate that we now call for, call the question.

I'd like to make a statement, Stephanie.

Paul is that you?

That's me.

oK.

IJm, I, it's painful to hear, the comments that have been made, and
in many quarters, although I admire the honesty about it all. I
think it's very difficult to be able to predict the future in any form
or fashion. None of us could have thought we would be at this
particularjuncture when we all joined the board. Maybe some did,
I don't know, but I certainly didn't. And I don't think Ted did, or
Stephanie did. And I applaud their efforts to try to be able to frnd
the right way to act in these difficult causes. But I find most
disturbing is the ways in which uh, this Foundation is a not-for-
profit entity, is in fact going to become part of uh, the state's
purview. tlh, the invasion of its independence, its privacy, of a, a
public domain, i.e., the hand of the attorney general, I find
repugnant. I find it detrimental and offensive, I find it also counter
to the very foundations on which foundations and America as a
whole are supposed to be founded, which is why I protested this
mediation will continue to do so. IIh,I also find it, uh, disturbing
that the um, resolution, um calls for the continued presence of uh
the Illinois factions, not that they're not wonderful people in
Illinois, certainly more than enough to handle all of this, but I think
that that should have been our choice, not somebody else's choice.
Uh, and that compromise of our independence is something which
uh I think again goes right to the heart of the matter. I think that
everybody's consciences have been articulated with grace and
conviction, and I think that that is appropriate. But I also believe,
in the end, that there are serious principals, uh particularly that of
the ways in which a foundation is supposed to operate, which are
deeply compromised by this mediation and this process. And I
think that it is in the end a sad day for uh the Foundation, and
ultimately a sad day in the larger case for the ways in which the
state interferes with uh private property.

trh,

I I really would like to make one further, short comment. And that
is that foundations are established under certain laws, and have to
meet certain requirements. Their responsibilities are to the people,
uh, of the jurisdiction, that has permitted them to set up these tax
free organizations. Therefore, I do not see that an oversight by
such authorities is out of order. Thank you.
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Marshall

Bunfrock

Marshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Tucker

Marshall

Tucker

Marshall

Tucker

Marshall

Stebbins

Marshall

Stebbins

Marshall

Hartman

Marshall

Buntrock

Marshall

Hartman

Marshall

I think it's time for us to call the question, so we will now proceed
to a role call vote on the motion. [Ih, and I guess the question is,
uh, OK, Mr. Jacques, not here, Helene, not here, Dean,

I vote yes.

Maggie.

Yes.

Ron

Yes

Arthur

Yes.

Stephanie, yes. Alan, Ted

Yes.

Judith

No

Paul

No.

Paul?

No, Steph.

Oh, I'm sorry, I didn't hear you, Paul.

That's OK.

Um, the motion has been passed by six board members, uh, we
now need a motion for adjourn.

I move to adjourn.

Oh, I'm sorry, is there, the agenda did say, any new business. Is
there any new business which needs to come before this board at
this time? Hearing none, uh, we need a motion to adjoum.

So moved.

Is that Ted?

Second

Second, I'm sorry, Dean?

No, that was Arthur.

Oh, Arthur.

Yes.

Do we need a role call? IJh, role call for the motion? Dean.

29

16di-001544



Buntrock

Marshall
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Marshall

Gidwitz
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Hartman

Marshall

Stebbins

Marshall

Tena

Marshall

Tucker

Marshall

Hartman

Ratner

IJh, I move to ad, we adjourn, or uh, I vote to adjourn.

OK, yes. Maggie.

Yes.

Ron.

Yes.

A¡thur.

Yes.

Stephanie, yes. Uh, Ted.

Yes.

Judith.

Yes.

Paul.

Indeed, yes.

Uh, the uh, this meeting is adjourned. Thank you all, and bonne
chance.

Thank you.

Thank you.

CHI 222O999v1
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follows

1,

these adions
This coun has personaljurisdiction over the parties and the subject rnaner of

1312853ï038 l-53b r.ll/lð r-c4¿

CONSENT JUDGMENT AND ORDER

ThiscasehavingcomebeforetheCourtupontheComplaintsof,inthefirstinstance,
Dean L. Buntrock ;"; ñ.;;ard Gdwit z and,in rhe second instàce, The peopte of the State of

lllinois, ex rel. James E RyarL nrrorrr,fdntt¡ orlilinois' the Tena Foundation for the Arts

having moved to dismiss óou*, r rnJfu ãr,nu Bunrrock and Gidwitz comprainr, paul rucker

having answered rt. gu*.ck and ci¿*i* compraint anÀ huuing denied iti allegations, no other

a¡swer having ueen filed to either .omptuint andìhe parties having reached an agreemenl to

serrle this dispure pursuanl to Mediatioã-ãi¿"t.¿ by this courr, it ii hereby 
'RDERED 

as

2'Thepartiesheretodesiretoresolvethesedisputesamicab]yandwithoutrhe
necessity of funher proceeding, in ii.r" rctions. To that .nd, th. PlaintiffDirectors and the

peopre of the sr"r" år ilinois t.rruï'i.Ërr. rn¿ discharge the Terra Foundation for the Arts

(,.the Founa.tionii, ii, ofn*rt, ¿irårori' ¿gents and emiloyees' and the Foundation hereby

rereases and discharges the plainriffDirecto-rs and the Ë;pí- orine Stare of Illinois from any and 
'

a' craims and obrigations of any ki;ã orn"*o raised in o, relared to the matters raised in this

lawsuit, whether in preadings, morrons or afgumeîr, orh", than those obrigations set forth herein'

3Foratleastfrftyyearsfromtheentryofthisorder,theFoundationshallremainan
Illinois corporation, maintain irc prii.ip"f offrce in'. and have its corporate headquart:tltl-.

ilrinois. For ar reasr fifty years a"* itålntry of this order, the Foundation shall also marntarn

its books and records in lllinoir, ',roftirr, ,f,all be available to rhe An:Tl General of lllinois for

--inspectionduringnormalbusinesshoursuPonreasonableadvancenoticetotheFoundation.

4 The Foundarion shall çonduct irs affairs in accordance with its Anicles of

Incorporation and its By-Laws 1in"ruãìni promoting American arr and culnrre in the I'J'S' and

abroad) and rhe raws of the state of l[inõì! and acr consistentry wirh these undertakings' The

Foundation remains free to ¿etermine ho* bust to achieve its goals' including (without

iimitation) where and to whom to make grants'

5.Foratleastfiftyyearsfromtheentryofrhisorder,theFoundationshallmaintain
and exhibit the Terra co[ection oin*"ii.a¡ Art (;the correcrion"), either by itself or through

pannership, o, 
^äng.*.n1, 

*,¡frott er tf*:,"_is, in the Chicago metropolitan area' If at any

rime thereafter the Foundation desires ro maintain and exhibit the collection elsewhere' to cease

being an I'inois corporation or.ro cease maintaining its principar office. corporate headquarters

and books and records in lllinois, it shall frrsr give on. -.r."r', åd."n". written notice to the

Artorney C.n.iriãfiilinois of ir, ¡ni.i , whicñ not.. *.y be given before or after the end of

such fifty_year period, Nothing herein ,rr"il u. deemed to int.rfrte in any way with the 'antorney

General.s abiliry ro ,uke *ta,uu* u.äon t 
" 

or she d;;;;õpropriatein ittpont" to receipt of

anysuchnoti...TheFoundationshallremainfreetorr}anagetheCollectionasitdeems
appropriate in.tua,ng io provide * ro, ai'play in Ñ;ä;' ?rance' and for special exhibits and

programs and for scñorarry use, to make roani and ro r.quitu works for. and de-accession works

from, the coueciiåi. ¡ro,iring heiein sha[ be deemed to ìnrerfere in any way with the
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DATE Judge DorothY Kirie Kinnaird

negoriate a pannership with another chicago rn€troporiran area institution wirh the goal of

ceasing to operate a siand-alone museum in Chicago'

rz Reasonabre arrorneys, fees incurred by the Foundarion's Directors in connection

with this lawsuit, "rïã"áined 
by ti't Coun' shall be paid by the Foundation'

l3.Theseactionsareherebydismissed'withprejudi:.,:]'h:ulanyadmissionof
wrongdoine o, riuúìiü;;;hr;rn oiri. Foundation or'*y of its Directors' each of whom

specifica'y denies ,oy *rongdoing oiììuuiiirv The cotm'rereins jurisdic¡is¡ aver the actions

and the parties solely for purposes of enforcing the terms of ttris cäns_entJudgmenr A¡¡d order

and for such funher-ordeis and direction, ,. ,riuv be necessary or appropriate for the consrrustion

and effectuation of this consent Judgment And order'

l4'ThePlaintiffDirectors,theAngqe.yGeneral,andtheFoundationagfeetothe
mutually-acceptable press release "o*üt¿ "' 

f'xfríUir A' Ñ; other pubtic staternent shall be

made by the pfoiniiff'óirectors, ,f,. Äiro.n.V C*nu-t1'. or the Foundädon or 
'ny 

of theír attorneys'

agenrs or employr., o,',-rr,.ir behalf tää;ågìhe Litigation' the mediation or the senlement'

r 3 1 28537036

ENTERED:

T-598 P lillu t'-r4¿
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Plaintiff-Directors of the Terra Foundation

L. Bunt¡o

The Terra Foundation for the A¡ts' an

Illinoi s Not-for-Profh Corporallon'

puit".nt to resolution passed by its

Board on

By:

wrtz

Date
n D3 6t

Anorney General of lllinois

Its

Print l'[ame

Þate

By

(Title)

Print }trame

Date:
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PlaintifÊDirectors of rhe Terra Found¿tion

Dean L. Buntrock

Dare:

Ronald L. Gidwitz

Date

Anorney General of Illinois

By:

Print Name:

Date:

0

The Terra Foundation for the Ans' an

Illinoi s Not-for-Profit C orporadon'

pursuanl to resolution passed by its

Board on

By

fts

Print l.Iame

Dare

1 3 1 28537036 T-5SÊ Pì5/1S l-542

(Title)
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Plaintiff'Directors of the Terra Foundation

Dean L. Buntroc k

Date

Ronald L, Gidwirz

Date:

Attorney General of lllinois

Print Name:

Date:

1 3 1 28537036 T-596 Pl6/18 F-54?

The Terra Foundatton tbr the 'Vts' an

Illinors N
pursuant
Board on une 29 2 ooì-

ot-[o r-ProÍit C orPoratton'

to resolution Passed bv tts

By

By

hs ea Sec

Print Name: StePhanie t'larshall

Dare
JuIy 6, 200I

(Title)

16di-001551



Jul-06-01 03:43pm From-SIDLEY AUSTIN BR0llN & l{00D r 3 1 28537036 T-596 PllllU r-54¿

EXEtrBIT A

JO
v

The plaintiffs and the Foundation are pleased to arulounce that a senlement has

been reached and adopted by the Cou¡t'

The settlement will preserve the public's access, here in chicago' to rhe lïr,1
Foundarion,s coileCtioo fo, no less ìhan 50 yeari. The Foundarion will continue to manage lls

affairs, to operate its mrrseum ana progrtm' in Ci**y' Ffance' and to promote understanding of

and appreciarion ør n-e¡"an an. rni nnorney General is satisfied that the setrlement upholds

the interests of the peopre of the stu.iirui*is, ttre plaintiffs and the Foundation are pleased

that a seÉlement could be reached'

The plaintiffs and the Foundation h¿ve agreed to let this statement *and alone'

No funher $atemerits rìre to be made'

a
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lResolútions Relating to Special Meeting 
-of P"*9 of Directors

"täiî#;Ëåi"ã",i;n 
of ihe A¡ts to be-Held on June 2e. 20011

WHEREAS, the Foundation is a defendant in lirigation (the "Litigation") entitled

vs.

and
v8.

in the Circuit Court of Cook Counry, Illinois, CountY Depsrtnefi, ChancetY

Division (No 00 CH 18359); and
Corporaúon

ro read as follows:

Section 2

WHEREAs,rherehasbeenpresørtedaproposedsettlementtotheLitigationarrd
rhis Boa¡d oroir."îollùuü"ru. that it is inìne best interesis of rhe Foundation to accept the

proposed,,t.l.,nunt*¿."t.'certainotheractionrelatedthereto,

NoIv, T}IEREFoRE, BE IT REsoL\ÆD THAT the form of Consent Judgment

and order (the..consent Judgme"r'?;t*qrgg.rg lt meeting hereby-(acopy of which shallbe

anached to the minutes of thii *.urin['JË-r,rqr, e¡ is apeiåied, ¡at-irreq 
and conñrmed and rh¿r

the ofñcers of the Foundation are, urí*"n of them her.[i ir, autholled to sxecure and deliver,

in the na¡ne an¿ oi u"trro¡the Foundatìor\ rhe conserrt iudgment (if and when it has been

executed by or on t.t .rr of Messrs. euitro.t and Gidwitz anã the Atrorney General of the state

of nrinois) substanrially in the f9q nr.sented to ttis **ting but wirhsuch changes therein as

the officer executing the same ,hil ú;;;;; isutt' tpp'ouJ io be conclusivelv evidenced by his

or hsr execution rhereoÐ; and

FLRTÏIER RESOLVED' that Sidley-Austin Brown & Wood' the acorneys for the

Foundatiori. ere u¡thorized in the ""*" 
;ton behif oii-rt.1"*datioru ro file with the circuit

coun of cook county the coruent ilãgñ lù*d *t en it has been executed by or orr behalf

of Messrs. Buntrock ãn¿ ci¿*iu *ililñùey crenerar of the state of lllinois); and

RJRTI{ER RESOLVED, that Section 2 0f Article III of the Bylaws of rhe

Foundation shall be amended and ,ur*.¡ in its entirety, effective as of tfe date the Coruent

Judgmen*n"' u.-.ni.r.àìy the ciräit ¿;; o¡cooi'co*.v, Illinois (the 
-'Effecrive Date")'

Number. Tenure. and Q¡-alifrcqtions

Number.ThenurnberofdirectorselectedbyrhcBoardofDirec¡orsshall(a)

EXHTBTT A
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be elected for for,u'Year tenil¡'

be sixteen until rhe 2002 A¡nual Meering of the Board of Directors (the "2002 A¡l¡rual

Meeting") and initially be fifteen thereafter'

(b)BoardClassific4ion.TheBoa¡dofDirectorsshallbedividedinrorwo
classes until the 20ãt A,ro;l Meeting, consisting of (I)-eleven Class f Directors' who

shail be elected for a term to expire .i,t. 2002 tuinual Meeting an{ 1¡! five Class II

Directors who shall initially be eleaeJio.. ,.r* ro expire tt tht 2005 A¡rnual Meering of

Directors. At the z-oòi n"å"al Meetingitte no.r¿ of directors sh¡ll be divided into four

crasses, consisting oral iluee crass I õireuors, who shail initiaily be eleaed for a term

to ocpire ar the 2003 À¡urual Meeting of Diru.,ors, (ii) five crass II Directors (!J', the

class II Directors elected as contemptated in clause (II) of the precedTg senrence) whose

term sh¿¡ expire .iìr," 2005 Annuai Meering of Direcrors, (iii) rr'ee class III Directors,

who shall initially be elected for a term ro 
"*-pite 111t9 

2004 A¡urual Meeting of

Directors, and (iv) four class [v Direcrors, who shall initially be electedfor a term to

expire at the 2006 Annuat Meeting of Directors. Thereafter each class of directors shall

ì31¿8b3 /U3b t-310 r u0/lo I Jir

fc) Tenure. No person sh¡ll serve as a member of the Boerd of Directors for a
\-/,

total of ,,,o.u,tffight yut , fáifo."ing the date in June or July 2001 on which this

Secrion 2(c) shall haie first become eñe"1it e (the "Effective Date"), and none of the

persons elecred as Class r pitecrois prior ro the 2002 futnu¿t Meeting 8s cofiemPlated by-
clause (bxl) of this section 2 sh¿ll ,"*. past the 2002 Annual Meeting or be eligible to

stand fo, .f""tion toihe noa¡¿ of Direaois al any dme thereafter' Each elected director

shall hold office until $¡ch direaor's succes!¡or is eleaed and qualified or until such

di¡ector's earlier resignetion or removal'

(d) &esidenc:r. priorto the 2002 fur¡tual Meeting er least one'h¡lf of the

eleaed direcrors sh¿lt be residenrs of the St¡te of lllinois. TÏereafter undl at least 25

years .nrt trt Effective Date h¡ve elapsed" at le¡st a majority of the elected directors

tttttt Ue residents of the State of lllinois'

ruRTI{ER RESoLVED, thst Sedion I of Article III of the Bylaw.s olhe

Foundation shall be amended and rest¡ted in ira entirety, effeüive as of the Effeaive Datg to

read as follows:

SÊgiaL g. Vec¡ncieg. fuiy vacancy occurring in the Board.of Difeclors, or any

directorship to be ñlted uy ,""son of arr increase in th-e number of directors, shall be filled

bytheBorrdofDirecors'Adi¡ecoretectdtofillevacsncyshalbeelectedforthe
unercpired term of such directoJr predecesto.T i" office, and a direaor eleced by reason

of an increrse in the number of directors shall be eieded for a term expiri¡q on the datc

of rhe nu*t.or.r¡ meaing ofthe Board of Directors æ which the class of directors to

which such ne\¡/ direcror has been designated pußJ^ant to section 2 of this Article Itr shsil

be standing for election'

FURTI{ER RESoLVED, that effegtivc"Bs of the Effective Date, the following

persorur shall be elected as the respective class of director indicated betow to serve until their

respeaive *...rrÀi* are erected an¿ qu¿ined or until their earrier resignation or removal:

2
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Class I Directors
(Term to ExPire at

2002 Annual MeetingJ

Helene Ahrweiler
Jacques A¡rdréani
Dean L, Buntrock
Margaret DaleY
Ronald Gidwitz
Arthur Hartman
Stephanie Ma¡shall
Alan SimPeon
Theodore Stebbins, Ir
Judith Terra
Paul Tucker

Class II Direcors
(Term to ExPire at

2005 Annual Meetin$ì

James R. DonnelleY
Marshall Field V
Dr. Kathleen A. Foster

Prof. Robert S. Hamada

Frederick A Krehbiel

HJRTHER REsoLvED, th¿t not laler than August I, 2-001, this Board of

Diredors shag meet to (i) erea . n*ãir"ir** (''"tro sha[ beihosen Ëom arnong rhe class II

Direcors eleaed pursuant to the pru..Aiiresoludon),.(ii) elea new ofÉcers and commiftee

heads, (iii) erect a new Execr¡tive'co*t"iri.. .o,nporåd oithe newry elected officers rhat also are

di¡ecrors, and (iv) ele,, a ne.*, S,,ateBi. Pi;itg Commiaee whose members shÂll include Mr'

Ronald Gdwit¿ ni. ïreo¿ore steuuiù Jr. and-one or more class II Directors; and

FURTHER RESoLVED, that the ¡tew strategic Planning committee', once

erected, shau be 
"utrrorirø 

and direcred to seek to negotiatr-. p.nn.rship wirh another chicago

metropolitan area instin¡tion with the goal of ceasing io opttuô a stand-alone museum in

Chicago, it being unà.rr,*d that *re tit*t of any ñch pànnership shall be subjea to the

tpptou"l of the Board of Directors' and

FIIRTHER RESOLVED, that the offrcers of the corporarion afe authorized' in

the na_rre and on beh¡if of the Foundation, to execute such addirionrl agreemenls' cenificates or

other doctrments, and to take n¡ch n rrtli'"aions (including' wirhou¡ lim.{atioq 
the paymenr of

expens., or other oçendit'res of money) as may be necesãáry or advisable to carry out the

preceding resolutions.
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DEAN L. BLTI\TROCIÇ ET AL r¡

T-]DITH TERRA9 ET AL
P.II{. SESSION TRANSCRIPT OF PROCEEDIN

July 2, 2(

Page

t1l STATE OF ILLINOIS )

I2l ) ss:

l3l coUNTYOFcOoK)
14) lN THE CIRCUIT COURT oF COOK COUNTY' llLlNols

15] COUNTY DEPARTMENT - CHANCERY DIVISION

f6l DEAN L. BUNTROCK, a Director

m of lhe Terra Foundation lor

I8l the Arts, and RONALD GIDWITZ

[9] a Director ol lhe Tefra

[10] Foundation for lhe Arts,

l11l Plainliffs,

1121 vs,

) Case No.

) 00 cH 13859

I1] APPEARANCES:

OUINLAN & CRISHAM, LTD.,

(30 Norlh Lasalle Street, Suile 2900,

Chicago, lllinois 60602), bY:

MR, WILLIAM R. OUINLAN,

MR, JAMES R. CARROLL ANd

MR, JOHN F, KENNEDY.

appeared on behall ol the Plainlflfs;

BELLOWS & BELLOWS, P.C.,

(79 Wesl Monroe Streel, Suile 800,

Chicago, lllinois 60603), bY:

MR. JOEL J. BELLOWS and

MS. LAUREL G. BELLOWS,

appeared on behatl of Delendants

Judith Terra, Paul Hayes Tucker, and

Alan K. Simpson;

VERNER, LIIPFERT. BERNHARD, MCPHERSON &

HAND. CHARTERED,

(901 15lh Street, N.W.,

Washingnon, D.C. 20005), bY:

MR. LEONARD GARMENT,

appeared on behall ol lhe named

Defendants;

t2l

t3l

14l

tsl

I6l

m
t8l

tel

tl 0l

[1 1]

I12l

t13l

[14]

t1 sl

t161

t1¡
[18]

tlsl
t20l

[21]

T22J

[23]

Í?41

t13l JUDITH TERRA, a Director of lhe )

[14] Terra Foundalion for lhe Arls, )

I15] PAUL HAYES TUCKER, a Director ol )

t16l theTerraFoundationforlheArls, )

t17j ALAN K. SIMPSON, a Director ol )

[18] the Terra Foundat¡on for lhe Arts, )

tlel NAFTALI MICHAELI, and the TERRA )

I2OI FOUNDATION FOR THE ARTS, AN )

t21l lllinois Not{orProlil )

[22] Corporalion, )

t23l Delendants. )

l24l PROCEEDINGS JULY 2, 2001

Pag

Page 2

r1r (CAPTION CONTINUED)

t2l

rs] THE PEOPLE OF THE STATE OF )
¡a1 ILLINOIS ex rel.,JAI\4ES E. RYAN, )
1s¡ Anornc.v Gcner:¡l of Illinois, )
t6l PlaintiffJntcl"\,etlor, )
r/l vs. )
tsl .lUDlTH TEIUIA, a I)ilcctor of the )
tgl Tcrta Forurclation for the Ans, )

rrol PAUL FIA\TS TIICKER. a Dire ctor of )
¡r r1 the Tcrr¿ Fottndatiolì for the Alts, )
1re¡ ALAN K. SII\'IPSON, a Director of )
t13l the Terr:¡ Fotrndation for the Ans, )
1ral and thcTERRA FOUNDATION FORTHE )
rrst ARTS, an lllinois Not-forProfit )
lre¡ Corpomtion, )

Defcndauts. )

TRANSCRIPT OF PROCEEDINGS had in tlre
lrbovc-cntitled caltse on the 2ncl clay of.lul-v
A.D.2001, at 2:10 ¡r.m.

tll APPEARANCES: (Conlinued)

KELLOGG, HUBER, HANSEN, TODD &

EVANS. P.L.L,C.,

(1615 M Street, N.W., Suite 400,

Washington, D.C. 20036), bY:

MB, KENNETH CHRIS TODD.

appeared on behalf ol lhe named

Delenclants;

SHEFSKI & FFOELICH, LTD.,

(444 North Michigan Avenue, 25th Floor,

Chicago, lllinois 60611), by:

MR. JAMÊS D. WILSON and

MR. BRIAN L. CBOWE.

appeared on behall of Delendants

Judith Terra, Paul Hayes Tucker, and

Alan K. Simpson;

SIDLEY. AUSTIN. BROWN & WOOD,

(Bank One Plaza,

10 Soulh Dearborn Streel,

Chicago, lllinois 60603), bY:

MR. STEPHEN C. CARLSON and

MS, SUSAN A. STONE,

appeared on behall ol Delendant

Terra Foundalion lor llìe Artsi

Pag

12)

t3l

t4l

Is)

t6l

tn
[1 8]

llel

[20]

121\

l22l

l23l

124)

BEFORE: HONORABLE DOROTHY KIIìIE KINNAIRD
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P.TI. SESSION DEAN L. BTINTROCK, ET AL r'.

JT]DITH TERRAs ET AL

5Page PageT

è)
t3l

t6l

m

[14J
..51

ALSO PRESENT:

MR. HILLIARD.

[181

rl

l¡

ll.t

'1 
REPORTED BY: KAY A. LEVINE, M.4., C.S.R', R.P'R'

Cerllicate No.84'36Y.

rl THE COURT: A-fter evcrl'bod)'gets in position'
I'nr going to ask if we could stall otl thc fär
light ancl go âcross ftrr tlre bcnefit of thc cottn

î1 l'epolrcr.And if we have trt'o l'o\t¡s, that's fitle '

¡ I just \\'iìnt to clo the front lorv fìrst ancl tlre
se concl lou' se colld.It makes it casicr for tìre
couft repotler if that's possible .

sl MR.CARROLL: Goocl ahcr'¡loot"l. \'oLlr Holror.
,sr .lamcs Cartnll on l'lehalf of tìre plaintiff-s. Gich""itz

t and Burlttock.
. MR. KENNEDY: Good afternoon,.lttdge'.lohn

z1 Kentrcdy on be half of the plairttiffs.
t"' MR. OUINLAN: \T¡illiam R.Qtrinlan o¡r l'rchalf of
r pl:rintiffs.

", MR. PERKINS: Flovcl Perkins arrd Therese

,,ol Harris on behitlf of tlre Attornet' Gencr¡l'
r MR. CARLSON: Steve Carlsoll, )'oul'Honor. on

behalf of the Terta Founclittion for tlle Arts.
sl MS. STONE: Sttsan Stonc on belralf of tlrc

tzol Terra Foturclation.
I MR. BELLOWS: I'm.loel Bellon's' I'rll hcle f'or

¡ the nanrecl defenclants.
r23l MS. BELLOWS: Latlrel Rcllor,'s. tlre sa¡rre . for
t1/\ uanred clefcnclrtnts.

tll MR. GARMENT: Leonard Garnrcnt. the sanre , for
Izl the nal'ued deftndants.
tsl MR. TODD: Chris Tocld, for tlre sanre .

t4t MH. WILSON: .lanles V/ilsorl for.lt¡dith Terta,
¡s1 Alan Simpson,and Pattl Tucker.
f6l MR. CROWE: Brian Clou'e hcre on the
n last-mentioned defendants.
Isl MR. BELLOWS: lbL¡r Honor. is thcre solrre

¡s¡ signifìcallce to the fact that Mr. Crowe has one

¡ro¡ foot out of the courtroonÌ?
t11l THE COURT: None n'hatsoever.
1zl Cottnse l, since .vou r¡,cre here on Friday,
ra¡ I"r'e rece ive d three filings, aud I don't really
ra¡ krìolv yet u,h:rt h¿ts becn file d and q,hat hasn't been
rs¡ There \\¡as quite a trit of confusion after Fliday's
16] court proceeding, so I n'ant to clariS'sone of
¡r¡ thirt confusion, first of all.

llol V4rat I've received silrce Friday is

lrs¡ ì\4r. Cloxl,e and l\'lr. \Tilson's e llrcrge ncy nrotion to
¡zo1 u,itlrchrw on behalf of the inclividual defendants,
1zr1 aud I assulne that ever¡'body has received that.
Izz) I also received at l:15 todal', right
tzst befole I v,ellt ancl clid my 1:30 câse, fronl Belloq's &
¡za¡ Bellon's :r motion for leave to file rt'riûen

1r¡ objccdons and for irn evidentiary hearing on a

1e¡ ploposecl settlcnìent.And thete iìr'e solìle

ls) attachurents to that, aud in tl-lis shon period of
l4l tir)le I haven't gotten througb all tlre anachnrents
tsl on tl'rat one.
16l And then rvhile I n'as heat'ing my
tzl t :30 case, I t'cceivcd fì'onl the mediator a lctter
1e1 clatccl .Julr' 2nd.Alrd I irssttme that all of you have

tsl received that letter?
riot SEVERAL ATTORNEYST \üe have ttot, your Honor.

t11l THE COURT: Ok¿r't'.Ancl then I also received
1rz1 u'hat is the first notification ofTiciallv tl-rat I

¡rs1 lrave of a pl<tposcd cotrscnt juclgnre nt and orcler. I
1ra1 realize that on tltc papers thitt rr¡cre tenclcred as

tlsl courles-v copies on Friclay, thcre ale inclrrcle d in

1ro1 thcre somc proposccl drtfts of things that had been

trzl circrrlating in the urediation plocess.I dicln't
qrel clccnr it ap¡rropriate to rcad thosc on Frida-v otto
1rs1 lcacl an)'thing until I t'eceived sonlething filsthand
1zo¡ fronr the ¡necliator.
lzll \C4lat I'r'e rcce ivccl fl'onl the nrecliator is

l22l â one-page lctter ancl a proposcd conse nt jrrclgntent

lzsl and <lrclcl'r-r,lrich I ha'r'e jttst stanecl to get throttgh
Jzal aucl vvlrich l ìtavc¡l't gotlct'ì tht'ough in the shon

APPEARANCES: (Conlinued)

IONORABLE JAMES E. RYAN,

.{llorney General,

(100 West Randolph Slreet, 3rd Floor,

Chicago, lllinois 60601), bY:

MR. FLOYD D. PERKINS, Assistanl Attorney

General, Charilable Trusts Bureau, and

MS. THERESE M. HARRIS, Assislant Allorney

General, Charilable Trusls Bureau,

appeared on behall of the

P laint if l. I nlervenor ;

t1 0j

11 rl

Page 6
Page B
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DEAN L. BTII\TROCK, ET AL V

JUDITH TERR 4e ET AL
P.M. SESSION TRANSCRIPT OF PROCEEDIN

July 2, 2(

Page 1

t1l STATE OF ILLINOIS )

lzt ) ss:

l3j couNTYoFcooK)
t4l lN THE CIRCUIT COURT oF COOK COUNTY, ILLINOIS

15] COUNTYDEPARTMENT-CHANCERYDIVISION

16l DEAN L. BUNTROCK, a Director )

f/l ol the Terra Foundalion lor )

t8l the Arts, and RONALD GIDWITZ, )

[9] a Director of the Terra )

[10] Foundalion for lhe Arts, )

t11l Pla¡ntills, ) Case No.

1121 vs. ) 00 CH 13859

I13l JUDITH TERRA, a Director of the )

[r4] Terra Foundation for lhe Arls, )

lrsl PAUL HAYES TUCKEB, a Direclor of )

{161 lhe Terra Foundation for the Arts, )

tt4 ALAN K. SIMPSON, a Director of )

[18] lheTerraFoundationlorlheArls, )

llel NAFTALI MICHAELI, and the TERRA )

I2O] FOUNDATION FOR THE ARTS, an )

t21l lll¡nois Not-forProlil )

[22] Corporation, )

[23] Defendants. )

I24l PFOCEEDTNGS JULY 2, 2001

Pac

t1l APPEARANCES

OUINLAN & CRISHAM. LTD.,

(30 Nolh Lasalle Street. Su¡le 2900,

Chicago, lllinois 60602), by:

MR, WILLIAM R. OUINLAN.

MR. JAMES R. CARROLL and

MB. JOHN F, KENNEDY,

appeared on behall ol the Plainllfs;

BELLOWS & BELLOWS, P.C,.

(79 Wesl Monroe Slreel, Suile 800,

Chicago, lllinois 60603), by:

MR. JOEL J. BELLOWS and

MS, LAUREL G. BELLOWS,

appeared on behall ol Delendants

Judith Terra, Paul Hayes Tucker, and

Alan K. Simpson;

VERNER, LIIPFERT, BERNHARD, MCPHERSON &

HAND. CHARTERED.

(901 1slh Streel, N.W.,

Washingon, D.C. 20005), by:

MR, LEONARD GARMENT,

appea[ed on behall ol lhe named

Defendants;

tzl

t3l

f41

fsl

t61

m
t8l

tsl

[10]

t1 1l

t12l

t131

[14]

f1 sl

t16l

t1¡
[1 8]

[1s]

[20]

t21l

Í221

[23]

l24l

t1l

t2l

t3l

t41

tsl

t6l

17)

l8l

tel

Page 2

(cAPTTON CONTINUED)

THE PEOPLE OF THE STATE OF )
ILLINOIS ex re l.,.lAI{ES E, RYAN, )
Attorncv Genclal of Illinois, )

Plaint iff'lnt e1-\/cnor, )
vs. )
.lUDITH TEIìllA, a Director of the )
Term Fotrncladon for tlte Ans, )

¡ro¡ PALIL HA\TS TUCKER. a Director of )
¡r r¡ the TcIr¿ Founclation for the Ans, )
1rz1 ALAN K. SII\4PSON, a Director of )
tral the Terr:r Foundation for the Arts, )
1ra¡ :urclthcTERRA FOUNDATION FORTHE )
lrsl ARTS, an lllinois Not-for-Ptofit )
¡ro1 Corporation, )
ti¡ Defcndants. )
[18]

riel TRANSCRIPT OF PROCEEDINGS had irr the
1zo¡ irbo'r,c-tutitled calrse on the 2¡rcl clav of July
rzrl 4.D.2001, at 2:10 p.m.
122],

r2sl BEFORE: HONORABLE DOROTHY KìlìlE KINNAIRD
124)

Pag

[i] APPEARANCES: (Conlinued)

KELLOGG, HUBER. HANSEN. TODD &

EVANS, P,L,L.C,,

(1615 M Street, N.W., Suile 400,

Washinglon, D.C. 20036), by:

MR. KENNETH CHRIS TODD.

appeared on behalf ol lhe named

Delendants;

SHEFSKY & FROELICH. LTD.,

(444 North Mlchigan Avenue, 25th Floor,

Chicago, lllinois 60611), by:

MR. JAMES D. WILSON and

MR. BRIAN L. CROWË.

appeared on behalf of Defendants

Judith Terra, Paul Hayes Tucker, and

Alan K. Simpson;

SIDLEY, AUSTIN, BROWN & WOOD,

(Bank One Plaza,

10 South Dearborn Streel,

Chicago, lllinois 60603), by:

MR. STEPHEN C. CARLSON aNd

MS. SUSAN A. STONE,

appeared on behall of Delendanl

Terra Foundalion lor lhe Arts;

t2l

tsl

t4l

tsl

t6l

m
t8l

fsl

l1 0l

[1 1]

t12l

[13]

[14]

[1 5]

[16]

t14

u8l
[1e]

120l

121l

I??l

[23]

l?41
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r2l

t3l

f6l

n

APPEARANCES: (Conlinued)
.]ONORABLE JAMES E. RYAN,

.{ttorney General,

(100 Wesl Randolph Streel, 3rd Floor,

Chicago. lll¡nois 60601), b¡l:

MR. FLOYD D. PERKINS, Assistant Altorney

General, Charitable Trusts Bureau, and

MS. THERESE M. HARRIS, Assistant Altorney

General, Charitable Trusls Bureau,

appeared on behall ol the

Plaintill- lnlervenor ;

t1ûj
11 1l

. ALSO PRESENT:

tr4j . MR. HILLIARD

'" 5l

[18J

ì

li

12.'

I REPORTED BY: KAY A. LEVINE, M.4., C S'R.' R.P.R.

cerllicale No. 84-3654.

rl THE COURT: After cvcr'.vbod)' gets in ¡rosition,
I'nr goirrg to ask if we could stirn ol-t thc f'al
rig,lrt and go acl'oss fclr thc benefit of thc cotlrt

61 l'ct)orler.And if we have t\\to l'o\ñ¡s. thât's fine.
s1 I just \r¡iìtlt to clo the front lost first arrcl the

sect>lrd ro\\¡ secolld.lt nl¿rkes it c¿tsicr for tlre
couft repofier if that's possible .

sl MR. CARROLL: Goocl itficrnoou. \'ollr Hollor.
,sr .l¿t¡r'lcs Cail'oll on behalf of tlre plaintiff's. Gich,'itz

I and Butlttock.
- MR. KENNEDY: Good irfternoon,.lrtclge ..lohn

z¡ Kcnncdy on behalf of the plaintiff's.
t.'. MR. OUINLAN: \{;illiam R. Quinlan on bchalf of
r pl:rintiffs.

", MR. PERKINS: Flovd Pcrkirls arrd Tlrcresc
,,ol Harlis on behalf of the Atlornel' Gcneral.

' 
MR. CARLSON: Steve CarlsoD, )'otlt'Hol-lor' on

behalf of tlre Te rra Fotlnclation for the Ans.
q MS. STONE: Sttsan Sto¡rc on belralf of the

taol Terra Founclation.
I MR. BELLOWS: I'm.loel Bellou's. I'm hct'e fbr
I the nanrecl clefcnclants.

r23l MS. BELLOWS: Larrrel Be llou's. the sarlle . fbr
¡1/" lllnlecl clefcn<lants,

Page 6

Page 7

t1t MR. GARMENT: Leonalcl Garntcnt. tlre sanre , for
f2l the nanrecl rlef'cnclants.

t3l MR. TODD: Chris Todd, for the sanre.

t4l MR. WILSON: .lanres 
\ùú'ilson forJtrclitlt Terta,

1s¡ Alan Simpson,and Paul Tucker.
16l MR. CROWE:Brian Ctorve here on ilre
Ø last-mentioned defenclants.
tsl MR. BELLOWS: \brrr Honor. is thcre sonre

¡s1 signifìcance to the fact that l\{r. Crowe has one

¡ro1 foot out of the countoom'i
111l THE COURT: Notle lvhAtsoever.

t12l Counsel. silrce y'ou \\/cre here on Friday,

¡rs; I'r'e receive cl thlee filings, and I don't really
1ra; knon' yet u4rat hits been filed and q4rat hasu't been.

trsl TIrere s,as qrrite a bit of confusion after Friday's
f16ì cor,ut proceeding, so I u':tnt to clari$' some of
t1r that confusion, first of all.

tlsl V¡hat I've received since Friday is

1rs1 N,lr. Crolve alld l\4r.ìüilsott's etìlergcncy nlotion to
¡zo1 u'itlrclmu' on bebalf of the inclividual defendants,

Ierl and I assunre that everl'bocllz ¡2t received that.
tzzt I also received at 1:15 toda-r', right
Izsl before I r¡,cnt and clid my l:30 case,frotìl Belloq's &
tz¿l Belloq's a nrotion for leave to file wriÍen

¡r¡ objcctions ilnd for an evidentiary lrearitrg on a
1e1 ploposed senlcntent.And thel'e iìre some
1s1 att.achnrcrlts to tlìat, and in this shon period of
l4l tinre I haven'[ gottctl through all the aflâchnlents
tsl on tl'r¿ìt one.
(61 And then rvlrile I q'as hearing my
tzl I :30 case . I rcccivcd fìom the nrecliator a letter
tej clatccl .lr.rl-v 2nd. Ar cl I ¿rssume that all of yott have

¡s1 received tl'rat lener'/
tlol SEVERAL ATTORNEYS: lùle have Ilot, yorrr Houor.

t11l THE COURT: Okar'.And then I also received
¡rz1 u,hat is the filst notification ofïicially that I

¡rs] havs of a proposcd conscnt judgment and orcler. I

1ra1 realize that olr thc papcrs thiìt \t¡ere tendered as

tlsl coulles.v copies on Friday, there are inclucled in

¡ro1 thcre sonle proposccl drafts of things that lrad been

¡r1 circrrtating in the lrte diation plocess.l dicln't
¡re1 dccm it appropriate to lead those on Flidav or to
¡rs¡ read an)'thing uutil I l'ecei\¡ed sonlething firsthand
¡zo¡ froln the nre cliator.
l2il \X4lat I'r'e receivecl frclnt the ntediator is

lzzl a one-page lener artd a proposed conse nt jtrclgnle nt

ìtzsl alrd <lrder xvhiclr I lrave jttst staned to gct throttg,h
,¡za; lrncl u,hich l havclr't gotlerl thtouglr in the shon

Page B

16di-001562



DEAN L. BLINTÏOCK, ET AL v
JTJDITH TERR.T ET AL

P.M. SESSION TRAN'SCRIPT OF PROCEEDIN

July 2, 20

oPage Page

¡r1 ¡rcriod of time that I'r'e bccn ofTtlre bcnch.
p) Nou,. is there an¡'bod1' here fì'onl the
¡s; nre cliator's officc?Are there e>tm co¡lics of this
t¿l clocr¡nreut - olt,l\4r. Hilliard is in thc cot¡l1r'oolll.
1s1 Do ¡,ort have extr:t copics for evct'r'olre . sir'/

t6t MR. HILLIARD: I have so¡tìe extrÌì c<t¡ties, vcs.

r7J THE COURT: It's a onc-page lctrcr and thcn a

1a¡ ¡:roposecl collse nt jrrclgnre nt. I don't have an¡thitrg
Igl official us to n'hat took place. if anlthirrg, on

1ro1 Frida¡', so I don't klrow if the¡6' s:2ls a \Iote on
trrl bvlaq, changes alld I don't ktlot*'rthat the vote \\¡AS

trel And I don't know if tlrere's all\¡tlìing else I'm
tisl supposed to be reading.
t14l And then the last thing I just u,anted

¡rq to bring up is I'nr not quite ceftain fiom tlre
trol lJellolvs & Bcllos,s firm rtthat r,r'irs lilcd on Ft'ida1'.

trn I asked nlv ctaff to call on Fridal'.Tlrere n'ere a

tra] nurubcl'of telephone calls back and fotth.
tlel I ¡ece ived Friclay Irrorniug a notice of a

f2ol rìrotion fol a tcnrpolär1, ¡¿tat-,'uiug orcict', atrd m¡'

¡zr¡ surff askecl tq¡o of tllree tinres tlre attourev rtt'ho

¡ze¡ ch'o¡r¡red it off, Is dris the courlcs)¡ copy or is
¡zs1 this the original? And q,e r¡,ere told this is the

til THE COURT: And those papcrs n'ottld be the
tzl clocurrcnt clrtitlcd Notice of l\4otion fbrTcntpomn'
tsl Restnrining Orcler, Let nre give vou the other, if
{41 vou don't nriucl. a cop)' of the otltcr sigrìe d one fbr
1s1 I{r'.Bcllorts.Those ale thc oliginals.
tôl MR. BELLOWS: Thank vou.
7¡ THE COURT: .lust givc tììe the bodl', ¡'ott knoq,.
¡e¡ souretlring to complete that.
rel MS. BELLOWS: I have that here.

110l THE COURT: Then this docunrent,Additional
1rr1 Appeamnce, wAS that cver filcd?
Í1?t MS. BELLOWS: I thought that we h¿rve an

t13t appeamnce thar is filed.
r14l THE COURT: So this is - even though this is
¡rs¡ :rn original. this is nreant to be my courtes.v copy.
t16l MS. BELLOWS: It's nìeant to be your courtesy
I1I cop), and -tlsl THE COURT: And r,ou're going to file under
¡rq seal the docurrrcnt I handed you back, r'eshuffled,
¡zo1 u,ith tlre signaturc pàges and your plaintiffs'
t21l nle uloli¡nch¡rn irncl vorrr exhibits that were filed in
1ze1 the fecleral court case; is that right?
r2st MS. BELLOWS: Precisely.Anached as

¡za1 cxhibits to the rìrotiou that I filed ru'lcler seal.tz¿l courlcs), cop)', so I pt'ocee cle d to stam to mark it

0Page Page

t1l uÞ.
tzl L¡r¡er in tlre after¡roon I checked lr''itlr

1s1 tlre coun clerk irnd vr''as told she lrad no oliginal.
1a; So this is sigrred by.ìoel Belloq's ¡rrld -' fst originirllr'. it lookc like - ancl it appears to be
1e1 the oligin:tl. So if this is to be fìle cl luith tlrc
¡ clcrli of the cor¡rt, I have to girre it to the

- te] clerk.
tel MS. BELLOWS: lt{ay I speak to this, \)ottr

1ro1 Houor.to straightcÍt t¡p sonle of the hotrsekceping
111l nlirttcrs thlrt are bcfbre )'ou'lwe ltre ¡lt'cparcd to
¡rz1 srrbstitutc a cop)¡ for you to !\¡ork orl as a cotllles)'
{131 cop}'.Bccatrsc }'ott've bcgun to Irral'k it up' rve can

t14l ârüìl'rgc as to hor¡t yor.r !\¡allt to hanclle that.
tlsl THE COURT: V4ry don't you put these t\\/o pâges

t16l or-r the cnd of that. the original signed. and give

t17l nre the other.
tist MS. BELLOWS: Right. Becatrse we rt'ot¡ld
1rs1 like -tzol THE COURT: To file it unrlel'seal.
r21t MS. BELLOWS: We q,ould like to file it trrrcler

lzzl scal.Thuuk ¡'ou, r'ottr Hollor. So if u'e cotllcl have

l2sl all rll'clcr tlr¿tt gives us attthof it\¡ to fìlc those

t24l papcrs t¡nclcr scAl. rt,e ¡l,ill rlo so.

ril THE COURT: Oka.v.Ve need a sepal:ìte court
tzl orcler that h¿rs nothing else in it bt¡t that tlrese
tel docunrcnts are tr¡ be filed u¡rtler seal and kept
t4t separ:ìte uuclcr scal by ilre clerk of the court.
tsl Ancl then that gcts put on tlìe fi'ont of the
Jol cnvelope . So thcr"ll be ¡rrtt in ¿tn eltvelope sealcd

¡21 r'r,ith rl-¡ar on top and give them to tllc clerk.
tel MS. BELLOWS: rù(¡e have conre preparecl to do
lel tlìat today, your Honor.
1ol THE COURT: Okay. So that \\¡as the first

Ir
¡rr1 issue t}onr Fridar,.
t12l Thc se cond issr¡e fi'ot'n Fliday, when I

1rs] left. I had a copl'of the n'rotion.Tlre origiual,
¡ra1 tlre cler* tells r)le fì'ouì lter phone call, wits filed
trsl ou the plo hac vice .And I clid not get an ol'der
tl6l on Fridar, ancl the clerk said that an order has

1r4 just bccn brouglrt in on drat.Anl'bod)'have a

1re1 problem if I sign that orcler now'/
tlsl MS. BELLOWS: It has becn firxed to evct'r'bodv
¡zo1 fol aclvancecl notice , your Honor.
tzlt THE COURT: Okay. So the cor"ursel fioul
¡ze¡ Washington arc in. and I just lr,ant to nltkc srtre

1zs1 thtrt befol'c u'c dcal n,ith ì\4r.Crowe's ulotion,
¡za1 cvcrllrod¡"t tt't u'hg'S stqrpoSe¿ tO be in.
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Nolr,, l\4r. Clortre , \¡ou \{Ìâl)t to lcavc tls'/

tzt llR. CROWE: I clo.
,''' l-HE COUHT: Ancl. l\'lr.V¡ilson. \'oll \\râtlt to go

along u'ith him?
rcr MR. WILSON: That's cot'rcct, )'otlr Honor. Wc

¡01 alc utkiug this as if it q,cre a nlotion for
sr¡bstitution, since there is other coulìsel in at
tllis point.The strictttres of the Sttprcnrc Ctllttl

¡s1 r'ule rcgarding u.'ithdt¡r¡'al n,e dicln't f'ee I applied
"u hcrc at dre time because of tlre fact there's nrore

than conrpefcllt cotlttscl fronr thrce las' fiuls in tn'o
r¡ citics leprcscltting thcse clicnts.
flsl THE COURT: And I assuuìe that no onc \\¡âllts to

'' say irnlthing about that?
MR. CROWE: Plus,.ludge. s'e 'll asscfi no

t1,r âttorneys'lien on the file.
"a THE COURT: Thanli yott.

MS. BELLOWS: \bur Honor', q'e havc autlrority
¡' fìom our cliellts 10 ellter an adclitional
[2o1 llppeâranCe.
11 As )'oru'Honor uny recall, we began ilr

fecle ral courl r'r,ith authority to file that action
tl bv our clicnt. Our clicuts, trvo of thcnr, one is
'^r¡ in Fk;rcnce , tlle othef is sourcg,here in Rrtssia.

age Page 15

1r1 gire a cop)¡ to vorr, of course.
Iz) THE COURT: An¡'bocl1'hitvc a ptoblenr u,ith that
¡e1 peritiou bcing filecl ¿tt this iurrcture u,ith tlre
1at clerk of the coì.lrt?

rsl MR. OUINLAN: No, ¡'our Horror.
t6l THE COURT: Okar'.\bu ciìn go ahcacland then
n drc,l> off a copy.
tsl 

^X/HEREUPON,l\,lessrs.Viilsr:n 
end

1s1 Crorve left the proceedings.)
tiol THE COURT: There is a motio¡r ltorn'for an

1rr1 evicle ntiarl,healing on the sefiÌentent issue. Let
lr2l l')ìe hcar. fìrst of all, from cot¡nsel for tlre
lrst Ijouuclation as to rvhat happenecl on Fliday,

tr4t And is tlrere anl'thing else I'nr supposed
¡r:1 to read, and cloes the Foundagion concur that there
¡ro1 is the need for a f:rirness hearing'/
tizl MS. STONE: \bur Hono¡ on ['r'iday tl]ere lt,as a

¡re1 properlv noticed, propelly called board nleeting.
trgl Due notice had been given.Thcre was a nleeting
¡zo1 lreld, con\rened at approxin-nnely 12l,45.

tz1) TIle board met, discusscd the proposed
t22l scttlcuìent.There was lively debate about certain
t23l âspccts of the ploposed col'lscnt judgment and
1za1 language of resolution tllat lr¡ould be neede d to
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Tìrat s'ould be SenatorAlan Sir"upson in lìttssia.
And as I inclic¿rted to -vottr Honor at the

Ð close of cotrtt itt dle healing on this llìattcr on
¿r Friclar'. we do not have tlre ability Io get

:rutìlolit\¡ for a sulrstitttte, only itbilitr' ¿rf le¿rsf

. fol'the ncar ftttttrc to setve as aclclitional cortnsel
zl in this nìâtter.
-' THE COURT: Okav.And )'otl've got \¡otll'

adclitional lìppeaftìnce on filc îs to the cotlnsel
,1 fronr Viashington. Evervbodv is fionr Washitrgt<ln.

11 r'ighti'And 1,ou have lc¿tve to utithclt:tpt'.

1 Tlrc onl¡' isstte I g'ant to cleal tuith is
' <x talk about is, )'ot¡ hiìve a pcuding nrotio¡r f'or

a¡ fces. r'.'lrich if the settlelllct'll is apllro'r'ed. s'ill be

¡rs1 mo<>tccl,And if the seftlcft]cllt is llot ltlrproved,it
¡ will be the first lrtatter I cleal 'q'ith.

MR. CROWE: We h¿rve a petitioll for ¡'oLt to(la\'.
st .ludEte , to be filed.

f..r THE COURT:\ù(/lrat is that'l
MR. CROWE: A ¡tetition f<lr oltr fce s, u'hcthcr

. J the seftlenlent is :tp¡ltoved or llot.
Izzl THE COURT: Okal'. Should that l>c filecl lvith

cle rk of tlrc court'/
MR. CROWE: I ¿ìssut'ìlc it shtlttlcl,.ltrclgc.\Xre 'd

Page 16

1r¡ rrnrcncl the b1'l¡1'1'5 in older to allow the board to
t2l enter into the proposed consent judgment.After
tol sonle vigorons debate, the boald voted and by a

I4l vore of 6 to 2 r'oted to enter into the proposed
tsl corìsent order.
t6l THE COURT: fuid that n'as r.r,ith three
¡4 inrlivicìrnls not prescnt.
tat MS.STONE:Thirt's cortcct.Tlìose
¡s1 irrclivicltraIs rvere Scnator Sim¡rson,Amb¿tssador

tlol .Jacques Andreani and l\4adittrre Helene AhnT'eilcr.All
1rr1 thlee lrad been givcn propcr notice .The
¡re1 Fotrrrclation achlrinistmtive st¿rfT mlked to all
¡rs; thre e before ancl afrer tlre nrccting itnd confit'med
¡ra1 thar the¡'had indeed been given notice of the
¡rs1 nreeting.
t16l I clo ¡rot believe - we only reccived
¡r¡ the ulotiorl that the Belloxl's & Bellows firm is

¡re1 filing a fctt, ulourcnts befbre coun begiìn, but I clo

llel uot be lieve fLoln lnv qtrick pcrr.rsal of that docttnrcut
1zo1 that thc)' ale raisiug îny particular conccrns
Jzr¡ atrout the u'it)' in rt'hich tlre notice was given. I
tzzl bclicvc rlotice \\¡as appropt'iate. and the mceting
[23] \\res altplopriatel1' called in strict colrfollrrin'rT'ith
tz+l tlre bvlaws.
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t1l THE COURT: Was a r,ote takcn to chunge the
tel bvlag,s?
t3l MS. STONE: \'es. it \ï11s. \,our Houor.
t4l THE COURT: Ancl lvas a \'otc takcn to clcct llcvt'

¡s; clirectors'/
{61 MS. STONE: \ts. it \\,4s, }'oul Ho¡ror.
m THE COURT: So as fhr as the Foundation is

tsl co¡lccnled right llo\1¡. the re ilt'e ho$/ nranl' dircctors'/
tet MR. CARLSON: It doesn't change , ¡,out'Holtor.
tlol THE COURT: It cloesn't cìritnge an)'thing until
¡r r¡ I sign this, right?
t12l MR. CARLSON: That's corrcct, )'our Honor.
tr3l THE COURT: And right llorv tlrc Fou¡rclation is

¡ra1 continuing to opeñìte as it has.

flst MR. CARLSON: Exactll' right, ¡'our Honor.
t16l THE COURT: Does an-vbod1'feel tlrat rr'e slrotrld
Irzl have an oml rcpolt frclm the nrecliator'/ Do you
[18] \uiìnt to take a bricf recess a¡rd rcad his lctter
Irsl and then decicle lros' vott \\¡ltt'tt to proceedT I knou'
l20l ),ot¡ all jrrst recei\¡e d tlre Bellows & Bcllor,r's

ler¡ clocuureltts.
I?21 MR. CARROLL: \ùú'e havell't cverl Leceived the
tzsl exhibits, )¡our Hollor.\ù7e just reccived a fax
tz¿l of -

Page

¡r¡ iu nrccliation that are confidcutial. But I can
t2l lclx)rÏ that a 'r'otc q'as takcn on tlìe l9th of .Jtlne
tsl ou $'hiclr a nraj<lrin'approved of a settlenrent
l4l agrccnìctrt.That agrccnlcllt \1:as - nroclifications
[s] \ucte nrade to it and - in olcier that it cotlld be a

¡01 subje ct of re soh¡tions.
r¡ Alrd it u'as brcught before tlre board of
¡e¡ the Foundation on Fliday f'or r:¡tification ¿tnd for
Iel tl'¡e eltction of itdclitional lnembcrs of the board,

¡roi fir'e aclclitional rrre urbers, and it has jtrst been

¡rr¡ rcponed to \/ou tlrat took place on Friclay.

Í1zl Thc nrecliators \r\¡ere informed of this at

¡rs¡ about 2:00 o'clock in thc afternoon.This urorning
t14l we scnt âroulld the docunre nt to attcltìpt to get

1rs1 signatures.We u'eren't able to get all the
1re1 signatru'es, br¡t that is the docu¡nent q'hich we
Ii4 tenclered to dre Coun this afternoon.
tlsl THE COURT: The nrecliadon process staned on
¡rs¡ February 6th?
Ízot MR. HILLIARD: Correct.
tzil THE COURT: And it's now the beginning of
t2zl .lul)'and during tlris alntost - q,hat is it? - four
t23t nlonths'period, you have had, I understand,
¡za1 cxtcnsir¡e nlcctings r'r'itlr all of the pafties
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t1l THE COURT: Do vou have a conrplete cop)r 10

¡z¡ give counscl'/
r3l MS. BELLOWS: V¡e do.
t4l THE COURT: I lravc llloved nr1' 3:00 o'clock to

- I5l 3:30 q,itlr llrc lr<lpes tl-tât wc lvoulcl be done a little
tol bit before - I nrcalt relativclY sootl becattse I'nl
I7l not cclt:tin this is g,oing to bc cclnclt¡clcd todal'.
IBI I u'ant to find out tr'I.ì¿ìt vott belicve is

tel tlre llest r.r'a)' that u'e slrortlcl proceed on tl-tis. but
[10] \,ou're not all infornrcd becat¡se ]'ott don't all havc
¡rr; t.lre docunlct'tt. f)o't't)tt \uârlt to take a fcr',,trrolllcllÌs
lrel errd look ltt the docurrrcnt alrcl sce lvhcthcr atr rlçl
tlGl rcporr is called for fìont the ntediator toclar''/

t14l MR. OUINLAN: I think sorlle sofi of rc¡ron
1rs1 fi'onr tlrc nredi:rtor n,ottld bc appropriate.
f16l THE COURT: That q'as rnv intcnt.l irrtcnclecl

¡rz¡ to lrcal fr<lrrr him.
tlsl MR. OUINLAN: l\{aybe if q'e hcat'd frotrr hiln noq'.

1rs1 it rrrig,lrt help trs lvhcll u,e scc tl')e cloctttlctrts alrd

¡zo1 v'ltele we are.

Iail THE COURT: Okar'. l\4r'. Hilliard, ¿ìre vorr

¡zz1 plcpared to gi'r'e us an Oral l'cpoll todal''t
t23l MR. HILLIARD: Thc nrctliator''s rcporl is

t24j ucccssalill abbl'cvilrtccl bccltttsc of thc 1tr<tccctlitrgs
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Jr1 involved and indiviclual nreetings n,ith them,
1z¡ nrcctings r,r.'ith their couusel as well as gloup
¡e¡ meetings of this board.
tal MR. HILLIARD:'ù(/e'r'e had individttal meetings
¡s1 u'ith all of the nre¡lbers of tlre board. all the
t6l dilcctors of thc lroard. alld rt e havc lrad group
tii nìeetings in l\4arch, again in l\{ay, and again in.lttne
¡e1 rt'ltelr we r,r'ould get evcr\¡one togedrer.
tel THE COURT: And u4ren one l'efct's to a nrediated

t10l srrtlcrllcl'lt^ tllc scttlcnlent is based on a vote on
1rr1 tlrc boarcl: is that corrcct? I nrean, tllcre 's no
trel issue that elcven people are llot 100 pcrccnt ltappv
¡rs1 about this.Tlrele are dissenters'/
t14l MR. HILLIARD: Th¿rt's correct..
tist THE COURT: But this !r'¿rs a procee cling in
1re1 r,hich eveÐ'bod)' hird, as far as .vou're conccrrìed, a

tr¡ full opporttrnit.v to panicipate.
rrst MR. HILLIARD: Oh, ycs.

Ilel THE COURT: Do vor.¡ have any conccnìs about
¡zo1 tlrc integrit'r'off this nrecliation process or
I21l pl'csenting dre settleulent to tlle court'i
r?z) MR. HILLIARD: I do not.
,tz.l THE COURT: l)ocs anvbod\'\\fAnt to just take a

Itz¿l bricf rcccss urtcl ¡lct tltc <trrc-pll¡lc lcttcl'front thc
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nrcdiator. ¿urcl thcn n,e sltill re sunlc :tftcl''r'otl l'¡avc

tz) 'hangcd sonre docunrcrrts?
t3ì ./R. GARMENT: Ilav I sat'sonrething first, ¡'<lttr

Honori'
THE COURT: \'es. sir.

t6l MR. GARMENT: Ancl s,hat I saf is,l hopc 1'our
-' Horr<lr luill take it in the spirit in n,hich it is

intcnclecl. rr,hich is to nrake a contribution to this
¡s, ¡rrocrccling and rtidr respect. llut I utì(lclstatìd -

1ro1 I unclerstood ancl still unclcrstand v'h)' )'otlr Holtor
¡ n'ould ha'r'c smrred the nlediating plocccding,
1 nrccliation plocess. u'itlr an ol'dcr that the
1ra¡ proceeclings be sealecl in the lrcl¡rc artd pcrhaps a

I I leasonablc cxpcctation that this q'ottlcì facilitate
I tlre discr¡ssions of the pafties and perrtrit free and

[i, open discussion rvithont the inrcncution of
frzl or¡tsidcrs ¿rnd or¡tside pressures of one son or
| , âuother of publicity and clebate.
t And u'hat hirppelred thereafte r is a ver-v

[2u, stlong argul]lent - I say respectfr.rll,v - for the
I I ccuu:tlit)/ of press acce ss of pfocccclings of this
i nature.And I thinl' tlìat at this tinre the sealing
¡z ¡rrolision shor:ld cnd. I can undcrstalìd tvh]' the
f24l prcss and pre ss conìrÌ)e nt qras, in effect, prevetlted
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¡r¡ ra.hv o¡rcn. fì'rc access to tl'lc proccsses of law
¡21 rvlrether iu crlr.¡r-r or in a rrrecliadon ¡rroccecling are

¡s1 best airecl publiclr'.Ancl that is the nature of
¡a1 thc Filst Anlcncltlcnt. sonletinles abuscd bttt irl¡r'¿rys

tsl cxcl'ciscd in tllc intcrcst of ptrblic information.
t6l THE COURT: \X/cre tlrese clocunlcnts th:tt \\/ere
¡¡ filed in fedeml court filed trnder seal'/

tst MR. GARMENT: rJTe filed thenr unclcr seal.

tst MS. BELLOWS:tù(/e filcd drem turder -tlol THE COURT: Bcc¿rt¡se ntine aren't marked that,
¡rr¡ so I have -tial MR. GARMENT: In clefcrence to ),oul Honor's -tlsl THE COURT: I assun'¡ed that since everyone was

1ra¡ talking abclut tlrings thât have cotìte out in the
llsl ne\\¡spaper tllat thcre had bcen plcntl¡ of access to
1ro1 these docr¡ntelrts. Be cause how else rt'ould anybody
tr4 knoq' about this stuffi
tlgt MS. BELLOWS:ì'our Houor, we filed tlrem under
¡rs1 seal..ludge Bucklo did not acc€pt tlrenr rtnder
I2ol sc¿rl; that's as far as the fedeml coun
¡zr1 proceeding.
Izz) As far as the filings that we have, I
1es1 hirvc subnrinecl a courrcs)¡ cop)'to 1'our Honor this
¡za1 lrfteuroon.V/e have pursuíurt to.vour clerk's
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in orcler to -r THE COURT: I don't nlean to inlcrrupt vou,

; sir, but I <lon't think anybodt' is anticipating
1 an¡thing to be sealed fì'olll lloq, on, is tlrcre'/

MS. BELLOWS: ]'our Honor, \\/e arcn't
anticipating, brrt tve have been cat¡tious abotìt otlr

I fìlirrg toclal'.The nrecliation proccss - it's ortr
, ,ì un(lcl'starrcling thc tnediation ¡l<lccss is

tcrnrinated -
MR. GARMENT: Well,I can conclude vcL)'

I quicklr,tlren.
[1^' THE COUBT: Arrd I clidn't n]carl Allv clisrespect
r iu cutting vou off, sir, but tlre orclcr saicl tlrc

,r b<¡¿rrcl corrldn't llcet until - or tìle board cottldn't
. t t)leel ol clo anvthing urrtil the nrccliittor rcponed
t back.And that during tlle coursc of tlre nlccliation

process, the pnrties were sì.tpposcd to be clealing
¡ r'r,ith the nrccliirtoraud norking this case out.

Ilel MR. GARMENT: And, of cottrse, ¡'ortr Hottor,
r; plccisell'u4rat we have allege cl in tlre clistrict

cor.rrl ploccccling r.rncler tlre Scction 1983 claims

.-21 re lating to the inlervcntions and rrot onh'
[.â, ro¡rcr aucl trnlau,fttl intctTcntions b¡' the

,r..i)r'n(\' Gc.trcr:tl's offìce is prcciscll' thc l'casou
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[1] suggcstron -t2l THE COURT:.lust brot¡ght it lrcre to court.
Isl MS. BELLOWS: - brought it to cotttt, and

t4l assrìnle thât it rvill not bc file d under seal. But
1s1 if rte have ¡lo nrotion to do so, we would intend to
1e1 have ¡'our Holtor - we would intend to file it in
Fl tlrc uornr¿tl corrrse .

Isl Brtt in clefcrence to )¡oì.rr Honor alrd our
lel Dclrr place herc at]lotlg )'ort, utith an abttnd:urce of

¡ro1 cartti<ln rve hâve ptot'ided your Honor $,ith a
lill corìncs)' coÞ)', counsel v,ith copies bt'fax, and no
lrel onc else .

Ilol THE COURT: I arrr one of thc strolìgest
1ra1 advocates in this building on the public's light
1rs1 Io knoq,, ancl an1'bodv q'ho routinely practices here
¡rs1 kuou,s th¿rt I 'r'irruall,v never seitl anrthing in this
t17l courtrooln. Ancl the only time I do it is if I feel
¡re] that thcre is a really inrpottant l'eason to have it
lrs¡ done.

il201 And in this case the onlv thing that
l¡zr1 n,as sealed is q,hile this case was in mediation. I
l¡zz1 s,lrntccl to givc it a clrance .And I dicln't \\¡Íìttt the

itzsl parries or anvone or tllc attorllelrs talking to
t24l 1Ul\'One cxccpt tlrc nlecliat<.¡r abot¡t $,hat rvas going
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!.
[1] On.

lzl Norr'. lots of people . as I undtrstalrcl
tsl it. havc r.iolatccl that order. ancl that's atrrtthcr
¡a1 issue tlrat v'ci'e going to have fo cJcal n'itlr about
¡s1 tlrat.That's a luhole scpalate issrre.

t6l But norv the nlecliator has re¡r<lned.
7¡ That's ttnc of thc rcasons I rr,alrtccl to lrrakc stlre
tal \¡oLr all have n'hat the appropliate papcrs are bere .

¡s¡ The plaintiffs are saf it"tg the .v don't knoq' r'r4lat )'ou
f 1ol !\,'ant to file todal', Ms. Belloq's, because they
1rr1 don't havc thc exhibits. So I q,ant to take a f'clr,

t12l nìor)lcnts and lrnke sure that ever)'bod)'sees this
Jrsl docunrcnt, r'r'hiclr is being sottght to lre filed r'.'ith
lrai the clerk of tlre corrrt not r¡uder seal and see if
1rs¡ there's an1'objection alrd lvlretlrer it's - r,r'hethcr
1ro1 there is a desire on behalf of ¿urvone to file
1rz¡ anynhing under seal fiom llo\v on.
tisl The ploposed consent decre e , tlrat's uot
tlel sr.lpposed to be sealed, is it?
raot MR. CARLSON: No, it is not.
tzll THE COUHT: Anr I nrissing sorlething ltere?

Lzz) MR. CARLSON: No, it is not.
t2sl THE COUBT: When q,e talked about that one,
[24] \,ou all ca¡le to n)e ¿tncl vou u,anted to lrave a

1r1 into it.
t2) MS. STONE: Or l\,1r.l\4ichaeli.

t3l THE COURT: Oh, Mr.l\,lichaeli. Okal'.V4tat I
1a¡ r,r,orrld like to do if rve could is, l\4r. Hilliard, if
tsl vou coulcl nrakc available to then-t rrrhatcver copies
tol of tlre lcncr that ¡'ou had, I qrorrlcl asst¡nte that I
¡;1 rr,cluld filc this lcrter s,itlr tlre clcrk of the coun
¡e1 unless sonreonc has a problem v'idr doing that. But
¡s1 I want 1'ou all to see it.
tr0l And the proposed consent judgnrent and
1rr1 ordcr is sonretlri¡rg I'm g<ling to lrave to take a

¡rz1 little bit of tinre to at least read nrore than the
¡ra1 l5 minures that I rvas allotte d today after you

ti4l sper¡r four months putting it together.
tlsl Ancl there is a motion which is seeking
lrol an er,iclcntiar)'lrearing and a fairness hearing
¡rz¡ about this, and you all get to be healcl as to -
Iret r¡lrless )'or¡ fe e I thilt you're barred by the consenl
¡rs¡ decree jrrdgnrent.lbn're not,are you?

t2ol Oka¡'. I \r¡attt to hear t¡,hat )'ott all have
I2il to sâ-v about their proposed n'rotion ¿rnd we can go

tzzl fioln tlrere . Bt¡t filst let's just scc the lrrotion
Izsl and all the attachu)elrts.And as soon as yon're
¡za1 ready, please let nre knoq,.

(

;
1
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¡r1 ccnein poni<ln of the nlediated scttletllcrlt llot
¡e¡ ¡lrblic.Arrd I s:ricl \¡ou can go alrcad ancl try it,
¡s1 brrt I'm not sigrring anyhing that's not going to
1a¡ bc ptrblic.And so vou \\¡ent back to tìre draq'ing

. tsl board and talked some nlore.
f6l MS. STONE: Tlrcrc \\Ilts oue aspccl tlf tlre
t7l conscr)t, ¡rro¡rose cl conscltt itrdgntcnt. that rve slrould

_ [e] ch-.rr,\, to vour Horror''s attention.That the ¡ratties
1s¡ r,r4ro are enteling i¡"lto this ploposecl cotlscltt

¡ro¡ jrrdgnrcnt, assunrirrg )'our Honol'approt'cs il -
t11l THE COURT: This is itll tlret"re goiug to sar'.

tr2l MR. CARLSON: That's con'ect.
trsl MS. STONE: - have agreed that tlrere is a

1ra1 nrrttually aglccable statenlcrtt tlrat r.r'ill bc relcascd
¡rs1 to tlte plcss.And that is all that pctlple $'ill
1ro¡ sar'.Aucl tlrat will be bincling on tl'ìose rr¡ho - the
¡rz1 parrics lvlro are panies to this pattictrlar
[18] agrecnlent,
tlsl THE COURT: That's the Att()rl-le]' Gcl-lcl'¿rl,

1zo1 l\4r. Br¡ntrock.l\,lr'. Gidr,r'itz. arrcl tlre Fortndation.
r21l MR. CAHLSON: That's cor'rect.
IzzJ THE COURT: And that's ¿tll r'<¡u'l'e going to
1za1 sa1'.Aud this is uot bincling on thc three
1za1 incliviclrral clct'cnclants bccltttse tlrcv h:t'r'cn't [r<lttght

t1t (V/HEREUPON, a t'ecess q'as had.)
t2l THE COURT: Ân,vbodv have any problem if we
tst file the letter froln the nrecliator'i
r4l SEVERAL ATTORNEYS: No,,vour Honor.
tst MR. BELLOWS: lt is r¡4rat it is.rJüe have a
¡01 ploblcrrr u,itlr tlrc conte rÌt, but the lcncr itself is
¿ u'hat it is.

tst THE COURT: Okal'.\ç/s¡1,1 q'ill file that
1s¡ r'r'ith the clerk of tlre court.
tlol Has cverl'þ6d)'had a clralrce to see the
1¡1 exhibits that are anaclred to tlle inclivicltral
Irzl clef'ellclants'motion for leave to file q,ritten

¡ra1 objections and f<lr an evidcntiary lrearing'/
r14t ATTORNEYS:(Noclcling.)
t15l THE COURT: That appitt'ellth'\Á/as what the
li6l conccrn u'as. th¿tt you clidn't have the exhibits.
rrTl MS. BELLOWS: \bur Honor, nuv I speirk for one
Ilsl nlonlcnt to the cxhibits.The exhibits thcmselves
Ilsl \\¡cre sinrplv thc oliginal amicles of incotponttion,
teol tlre anrencled anicles of incorporation. ancl a page

1zr1 of tlre tr.rnscript.
lzzl But cor¡nsel. ì\1r'. Qrrinlan. has rcmincled

jJzel rne that also relcrrcd to ir-t or¡r lllotiolt at'e

l¡za; ptlrri<lns of thr cxhil>its that \\¡ere fìlcd lvith this
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¡r¡ Ancl I thinli that that's re:rlly tlte point of it.
Íz) l\{\'r)u'n fceling on this is that q,e don'1

f3l nccessal'ih'have to take the Cottn's tinre in
1a1 h:rling a ltcat'ing as long ¿ìs \{¿e itt'c ablc to
¡s1 <lc'r'e lop - I lncan, tlte :rffìclalits tllât $¡e Íìct, wc
t6l carl get froru third parries ancl thitrgs of thrtt

[7] rlature b1"r'irrrte of thc pcople q'lro xT <lulcl lrcx

tsl othem¡ise be able to get them.
tel I u,oulcl not be lelltctaut or oppose d to,

¡ro1 if tlre Courl giìve us an expe dited discovery
trrt sclreclrrle . to mking their clcpositions and avoid

¡rz¡ hating to dr:rg tlris tlring out itl cotlrt.
t13l THE COURT: Mr. Bellows, )'ott sa)¡ that -vou
lra¡ need to take clepositions of people fiolrr all over
llsl tlle r¡¡orlcl ot'l this nlotion.Alld Ale \/oì.1 talking
¡ro¡ about -rrt MR. BELLOWS: I don't think so.

tlBt THE COURT: rJ(/ell, th¿rt's q'bat )'ott said in
tiet tl'ìis doct¡nrent.\bu said of the people lhat rvould

¡zo¡ rrced to bc in :rn evidcutiar'.v lrearing, q'itllcsses

I21l lrrc sprcad thtoughottt tlre v,orld.Are vol¡ talliing
tzel about boarcl nlelttbel's or tlre .votr mlliing iìbot¡t
¡es1 peoplc thar - sinrilar to these declamtions q'here

l24l vorr'r'c talking:rbout DanTerm's ilrtctrt'i V4lat arc

1r¡ it's gone.
lz) The Cclrrn ¡r'ill rccall tìiat one of tlre
¡ei tlrirrgs tllat rl,as not clone in this 1's¡1' 5l6ur rush to

1a1 judgnrent \uåìs to fincl out -fsl THE COURT: \X4lat vcr)'slo\t/ utsh to juclgnrent?

¡e1 The nrediation ¡rrocess?
', 17) MR. BELLOWS:'l'es. - \\¡¿ts to get

tsl altcl'natives to the armltge n'lent that is proposed
lsl in this conseut decree.And I think th¿rt,for

¡ro1 cxanrple, ancl this has been a \¡erv large conccrn of
¡r11 núne, altlrough it's lrot exclusively,
tlzl lbu'r'e got a nrajor asset het'e.\bu've
t13l got pcople ou the board, panicularly the nanled

Jra¡ plaintiffs, rvllo are used to clisposing of :rssem of
¡rs¡ substarrtial size.I have to believe tl-rat neither
¡ro1 of tlrcm, fbr that ntattel' no one else , would really
1r¡ uncleltrrke to nrake the kind of a clecision that had

¡ra¡ beeu prescnted hcre in the consent decree q'ithout

frsl considering alternatives.
f20l fi6¡¡r, p1rfi of the ptoblem, of course, is
¡zr1 that if ),ou st¿tt out with dre Attorney General of
ta2l the State of Illinois saying that this ctltit,v u'ill
psl remain hcre, that this will be its focus, that
lz¿l this is q,lrcl'c tlrc an ¡r'ill bc displa,ved, that this
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t1) we talking about as a hearing'i
Izt MR. BELLOWS: It bleaks into tr¡'o pâl1s, so

lsl tlre iu'ts\\/er is 1'es.lt brc¿rks itrto tlvo parts'The
1a¡ atfi<lavits of cleclamtion fìom people all or¡el thc
¡sl lr,<lrld. obviouslv lve don't have to clepose thenr.

16l \X¡ith rcgard to the pcople qrl16 qrs¡¿

Fl inti¡nutelt' iltvolvcd in the ¡rrediatiotl plocess
rer itself - and I q,ould thintri certainlt' I'f r. Hilliard
¡s1 ruoulcl l-le oue of tlrose persolls - r,t/c coulcl citlrer

lro¡ call hinr as a r,r,itness if the Ccltrn \Ìalltc(l to bc

1rr1 involvcd in the give-ancl-takc of it.oru'c cottld
lrel take his dcposition alrd scvcral othcrs altd jttst

lr3l argue frolll tlrose .Tlre people all over tlre n'orld'
¡ra1 :rs I siì)', iìrc pco¡rle fronr v'lronr rve t¡'otlld get

frsl irffidavits.
{i6l THE COURT: About?
t1v MR. BELLOWS: The vat'ious prlints raisecl in

¡re1 the - the variorts points miscd in oltr nlotioll as

tlel to the cffcct of this orcler on ctrtities rïislring to
¡zo¡ clo l'ltsiness in the fttture in Illinois,
1e r I not-for-¡xofits nlost pal't i cl.t l:tll¡'. fb ttlr clât io t'ì s'

l2z) V/e r.r,oulcl itlso bring in pcople rT'ho

1zs1 u,orrld - the C<lttrt u,ill rccall that patr of thc -
[z¿] \:orr sce, if vott cloll't gct lllc light thcn ancl thclc.

1r¡ is v'here lve'r'c goitrg to cnter iuto ¡rn arr.lngelìlent
1e¡ n'ith antlthcl cntitv lrere in Chicago, I don't know
¡ei that the board lrrclnbcrs would e\¡e n appre ciate the
1a1 fact that it rvould be in the Foundirtion's best

¡s1 iuterest to consider alternatives floln places

1e¡ outsicle of the state .And I think th¿tt that is
t4 sonlctl.ring that the Coun's entitled to consider
¡e1 r'r'lren it dctcurrincs the faintess of the restllt of
tst this plocess.
iol THE COURT: Nov', tr4r. Betlows, I clon't knoq'
1r1 ltow nruclr of an oppollutrit-v you all had to cliscuss

¡re1 the histot'1' of the case s'ith your predecessor
1rs1 counsel.
ti4l I knolv fionr their nlotion tcldal'that
¡rs; their clicnt h¿rs stopped collìmunicâting v'ith them,
Jrol and I klron' tl-rat they dicl not know that you all

[17] \\rel'e going into courl ol-r the nrotion todirl' g¡
¡ra1 Thrrrscla)' until they lead about it in the
Ilel neq/spaper.

It20l

t tzrl I

But rr¡e hacl in this case I ¡,r,ottlcl s¿r)'at

cast half a <loz-cn sessiotìs r,r,itll the Coun and

ilz2l \\:ith ct¡ullsel flunr cach sicle to t¡rlk ¿rbotrt q'lrcther
,la3l or llot this c¿rsc \\:as ntccliatable, tllld \1'e had sol-ne

il?41 l)r'ctt\¡ long scssions about that.
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And onc of the fict'ccst propollcnts for
lz) nlccliatio¡l plocess, orìe of thc l))ost \ìocifcrotts.
,^r Let's l¡o t<¡ nrccliation." r'r'as fiol'tl t'ottr clicnts'

cor.ulscl u,ho q,allted this case nrcdiatcd.
ror V¡ell. right flonl the vcrv be€tilrtrirtg the

1a1 Attot'nc1'Gcllct:tl nrade thc statctl'lcllt that thcv rtere
not going to bc participating ilr :rn1' nrcrliated
a8,rce n'lcnt if it nrealrt that this collecti()tl u'ottlcl

1s1 be lost to tlte state of lllillois.That \llas up

',^1 front fi'onr da-v one.
And thcte were t)lanJ¡ discrtssions abotlt

1r that.And that $'tìs the ground rule fi'onr tlrcir
llst pcrspective ¡tretty tutìch \{¡hell we - llot the

, gt'ound rttle , be cattse I don't rllc:trl to s:ì\: th'tt 't

lrt¿ts a rule tlìat Îlle )' \Á¡ere settit-ìg. btlt that q¡as

l1-, their concet'rt fiolrl the 'r'ery begin¡ring'Alrcl tlrere
"'l $r:ts a full ailing of that ¡r'ith the Cortn about

tr'hetheI or not there shottld be a mediation to
1r begin q,ith bcc^altse tlìere are unresolved lcgal

Jaol issues here.
I Ancl tlle ,{norney Gcneml ma'r'bc t'ight

or ntav be $rrong in its view of tlre laq'. al"¡d tlre

1l plairrtiffs rn:t1' right or \\4'ong. Bttt there u'as a

"l substantial conccrn about the cost of dntgging

¡r1 fionr the vcr)'bcginnitrg.
tz) MR. BELLOWS: Pitrdon lle f<¡r a tl'lorl)cnt, )/ottr
tsl Honor.Tltc rcason I q,as nodcling is I thotrght that

t4l \r'as the ptrrposc of nlccliation. Pcople stall out
1s1 r'.,if lr a certain lrosition.The Aflorne .v Ge neral

tol stanccl or¡t r.rtith a ltosition that sollle concession
g¡ hacl to bc nracle.l clon't fartlt our predecessot's in

tel tu'rv q'Av fi)r agrecing to the nle cliation plocess.

¡s1 Tlrat's thc fir'st point of it, and thc recognition
¡ro¡ that it is tlre plocess itself that is supposed to
t11t get pcople to clrange their positions.That's the

¡re; first thing.
tlsl The second thing about it is I don't
1ra1 think tl-lat atl)'one really contemplated at the

¡rs; beginning of the ploce ss that it could be

t16l pel'\¡cftcd to tlre - and that was tlre word I used

¡rz1 irr our rì)otion - to the extent that it rryas. So I
¡re¡ tìrink tlìat on tq,o Élrottnds - yes, I appreciate the

1rs1 fact tllat our preclecessors:tgreed to it.\Ve

1ao¡ probabl-v rvortlcl have for tlre sanre reasons that thel'
¡zr¡ clid.

Izz) But to lt'ind ttp in a position lt'here
[2s) \'ou'l'e sa¡'ing. V,'ell, 8e e, the Attorne t' Ge ne ral

¡za1 nracle its vicrvs clear at the begitrning of the
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this litigation on for )¡ears, alld thcre u'as ¿t

sr¡bstantial concct'n lìbotlt tlre stake s of lrot trf ing
ll ro scftle tlÌis.
n But eve r1'body rr/ellt irlto tl-tc pl'ocess. as

I urrdcrstand it. rvith the understanding that the

. Attorncy Ge ncrtl \¡\¡âs goillg to ha\¡e to sign on at

'1 rlre cncl to this agl'cc¡ltcl'rt. and in ordcl'tcl sign <ln

'^' to this ilgrectìlellt. there \t'as goillg to have to be

so¡ne kincl of conce ssion n'laclc abor¡t Illir¡ois'
n That r¡,as how it sutned. So u'hetr ¡'ot't

. 1l sir\¡ tlrat tlrings q¡ere llot ¿rire d. $'e all had a

I llt¡ulbcr tlf cliscrrssions irbotrt lvl-¡cre tlrc Fclttllclation
' \\:iìs befol'e this laqrsuit staned and about

4l neEiotiatiolls lr'ith a nunrber of otlrer instittltions
lrs¡ througlrout the collrltr\/ alld $'hetl.tcr or rloÍ this $':ts

I tlle right thing or the \\4ollg thing to clo to u¡'
and settle this case.

. sl Ancl a clecision rtr¿ls tllzde b1'all ctlttnsel
f 
io, oll bchalf of rrll partics that, )¿es. let's givc

this a chatrce.And this was prctt\¡ llll,lcl'ì thc
, statritrg point. So I know )¡oll'l'e shakilrg vottr

t22l l' "'t(l )'cs, btlt I don't tludcrstalrtl.\'crtt'rc
; g,csting that this $'as sclttrctìring that f¡ot

hallntqrccl in at tlre last ¡rrilrtrtc. \Xicll. this rtas

¡r1 proccss.\'cs. that's q'hy )'ou have this kind of a

I2l process.10 get them to clrange tlreir position.
Isl Aucl cluring thiìt process all kiltds of
p1 things happcn th¿tt vvetc not really part of a

¡s1 norrrral nltcliation plocess.\btt don't have people
101 going outside of this process to attempt to
¡21 intimiclate pcople.Allcl it is bt'r'itltle of the

lel conflicts that ¡uose that there's solÌìe vel')',\¡ery

[e] sc\;crc problcurs q'ith tlre validitv of any agreclìlellt
trol that s,ould be reached.
trll Rut q,lten I sa1'. for exalrrple, that -
lr2i irn(l 0nl1' as ¿lll exatlìplf - th¿tt rve rvottld \\¡atlt to

113l l)l'cscut tlre Cot¡tt lvith eviclc¡rce of :ìltculatives of
1ra1 place s fi'onr q'ithout the state, the Court nrl)' \¡ery

1rs1 urell clcciclc. ¿rfte r lra't'iug hcarcl th¿tt evideuce or
1ro1 alternatively reacling it bv u'ay of u'riüen
¡rz1 suburissious. that anlplace that - if it tnrns out

ltrat to be

Itlel rìlif¡h
r l2ol A

. for exanrple, the Art Institute, that that
t be a superior r*':ty of dealing rn'ith this
u'ìrole bunch of things,.lttdge, got

itzrl stlrrrcd u,ith bare alleg,ations, v'ith ¿rlle€lations

ìlzal rht¡t u,c l-rclieve lta't'e no basis in fact'That
Itzsl D:ul Tcrr¿. fot' cxample. rlatlte d his collection hcre

¡za1 u'hcn the evidencc is just tltt tl¡lposite
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tll And so I tllink tlrcse are thirrgs that
lel tlrc Cotul shotrlcl tlllclcrsmncl and apprcciitte .And

tel if vou s¿l'r'. s,e ll, gee. tltere arc all tlrese pcople
¡a1 tlrat have sigrted on to the rest¡lt of thc
1s1 ntcdiation, I s'ould say to 1'ott,.lrtclgc. ¡'ort kllopt'.

¡o¡ svlren ]¡ou'\;c got tlre Attornet'Gcneml of the State

n of Illinois sa¡'ing,This is s4r:tt the lart is. this

1e; is u'hat thc rules lue, this is rvhat's goittg to

¡s1 happcn here ,1'ou 8et these participants - I'n't

1ro1 beginning to tlrink, we ll, gee, )'ott knorr'. if that's

¡rr¡ r,hcle this is going to ¡r'illd tlp, I nrean if it's
¡ret onll' going to - if it's going to rvind up sr4rcrc

¡re1 the Attornel'General is going to be able to kcep

lra¡ us lrcle in lllinois so that wc catl't do <¡tlrcr

1rs1 ttrings. tlren thirt's r¡'hat's goillg to - that's the

trol result.Th:rt's rthat's going to lrappen as a rcsrtlt

1r¡ of thc nrediation.
trsì And ú, in fact, that had be en

¡re1 clispclle d at the beginning, if the ¡reople s'ho
1ao¡ ¡rarticipated in tlre process understood that thcl'
¡zr1 clicl not h¿tve to capitulate on those points. if in
Jzzl fìrct thosc people clid not have inhct'ent conJlicts
¡zs1 that plccltrcled them fron'l taking a lole in the
¡ea1 cle cisional ptocess, then, 1'our Ho¡ror. the
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1r¡ u,ill that this - and in accorda¡rce rvith their
Iel fiduciarv cluties that this q'lìs in the best
¡s¡ intcrests of the Founclation as tlre.v unclcrstood it.
l4l Nou,, ì\{r. Bellox,r's rtrav disagrcc tl'ì;ìt it's
1s1 in tlre be st intcrests, l\{rs.Tcrm nra¡' disagree ,

f6l \:ou mav dis'tgl'ee . or I lrral' disagre e, )'oltr Hollor.
Fl No¡rc of that is re lcvant.The qrrestion is s'hcther
tsl or rìot tlre nnjoritl"s rvill of this board will be

1s1 respected.
llol And,1'our Honor', no one clucked the
1rr1 issue of q'hethcr 01'rlot tlìere u,as cocrcion.That
t12l \\¡às an issue u'hich had been discussed in fede¡al

tlst courl on Thr,rrsday and Friday ntorning in fì'ont of
[14) \/our Honor.And that ltratter was specifically
1rs1 addre ssed at the board nreeting.
ti6t Arrd I u,ould like to read your Honor a

¡rz1 portion, A veq' shon ponion, front the transcript
1re1 of the board nreeting. Nou', this is a rough cìraft

¡rs¡ ;rnd we haven't hacl tinle to refine it, tlut this is
J2ol our best unclcrstancling of what ¡r'as said at the
¡zr¡ board nleeting that was taped.
I?z) Corpomte cou¡rsel for the Foundation,
¡ze¡ Mr. He¿rtu,ole, Mark Heatwole of V¡inston & Strawn,

1ea¡ spccifìcall1'advised all of the directors of their
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1r1 rrou-nrajolity clircctors rvottld still havc the
tzl ntrnreric:rl majoritl'at this point'
t31 THE COURT: Let nle hear briefll'ftonr each

¡a1 side . Ever)'one is being verv silellt hcl'e '

rsl MS. STONE: I\4ay I speak on behalf of the

¡e1 Fottndation, )¡otÌr Horror'i
m THE COURT: \'es.
tsl MS. STONE:Thc Foundation's ¡rosition is

¡s1 todal' ¡,tthat it htrs :rlq'ays been in this case. r'r'hich

¡ro1 is that the board of directors slrotrld be able to
111l run tlrc afltirs of tlre Fottndation rvithtltlt rtlrdtte

1re1 influtnce fiom this Court, or qtrite fi-.tnkl't'. fioln --

1rs1 ttnhapp¡'directors'r'ho lrap¡rcn to be in the
¡r+1 núnoritl'.And drat's irs trlle todal' as it rt'as at

1rs1 the st¿tft of the case .

t16l It cloesn't nlatter q'ho the inclivich¡als

t17l are r-r,l-ro rlra]'lre in tlre ¡ninorit'r'.TIle fact is that

trsl ir board of dircctors cleternrines tlre fitce of an

lrsl organiz:ttion through the rnajolin' rvill.
l2ol Ar"rd hcre )'ot¡ have a sittntion q'hcrf

Ierl tllcrc rtt'lts a clttl)' colrstitrtted, cluly callcd lrtlard

1ze1 rrrccting.A qrtoltttl \\¡as pl'cscl'lt'Tlrere u':ts

rzsl r'igototts disctrssion and a vole rT'as lreld.And

1ea1 6 to 2. the clircctol's votcd. cxcrcisirlg thcil'frce
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¡r¡ nee d to vote their fiduciary cluty.

t2l And he smtecl:In light of the
1s¡ allegations that have been brought forward in

¡a1 fe cleml coul't \¡csterday, to a certailì extent I \\¡as

tsl not thcre. but I unclerstand that that son of the
{61 sanle sr¡bstantive corltrtlcttts lvere lrlade in the Cook

¡4 Couut¡' coults this morning, about the coercion
¡e1 tlrat solllc of thc nrctrrbers of this board may feel or
lel nl;ì\¡ r]o1 feel firlm tlre action of the Attorne-v

lrol Gcneral.
t1 1l I think it's inrponallt for each of ¡'ou
t12t ro.l tlrink, indicate lrefole you take this vote,

¡ra1 that vou iìre votirrg fi'ee h' ¿urd that vou are \rotillg
[14] \,orrt'ficluciirrl' obligations to tlìis board and this

1rs¡ institution and witlrout that plessure. And if
116l an\¡one fee ls thev can't do that, I don't thinlr we

1r¡ slrould vote. But if ¡'ott are voting fi'eel1' and if
liel ),oÌr do not feel that corlpulsion, tlren I thi¡rli vou

llsl iìl'e frce to vote.
tzol And this is specificalh's'hat Stephanie

¡zr¡ Pace l\4arshall and Dr.Ted Stebbins said in
f22t response to that.
lz3l Dr. Marshall:.Just in response to r.r'hat

l24l \'or¡'\¡c just said, l\'lark,I lrave felt in thc p:tst
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that dcs¡rite thc clcsire of sorìte board lllc¡llbcrs clvcr

12: ' last ¡'ear or so to tr\Ì to peg mc inlo an

rrr ..-,cgccl clulp or art allegecl sicle, one siclc or tlrc
other, I have al$'â)'sl¡'alked tl'tv o\l/u path atrd I hartt

. . aln,a)'s spokcn vr,ith nr)'owll \:oice to re¡rrcscnt the

1o¡ intcgritl' of m1' ourn collvictions.And I have clone
- it thrcughottt this arduoits process. and I clo so

norr. r,r,ith full kt'¡o$¡leclge of nl' ficlrrciarl'
tv¡ respotlsibilities.
tlol It is true that the Atlorlre¡' Ge¡rcml's

office has asked the lllinois l\4athematics and

. Science Acadenry to respond to a fact-fincling
1rs1 inve stigation.This ìras not pla¡'ed a pall ill l'll\¡

r cle cision-making u'ith rcspect to lll)¡ ficlttciary
responsibilities as a board nrelrrbcr of this

¡r Foundation.I be licve llow, Íts I have saicl before,
tiTl tllat this nrotion and setdemcnt to be in tlre best

' long-tcrnr and sustainable interest of this
. remarkableFoundation.
llut And tl"¡en Dr. Stebbins spoke .And it's

I inte rcsting, 1'ottr Holtor, tl'lât in his conrnrclrts be

doe s cdticize the tactics, as I lre lieve he calls

¡; tlrent, of the Attorney Gene r¿1. He spe cific:tllv
tzal criticizes tlle Attorne]' Geneml, but he s¿tvc th'tt
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1r1 anr Ìoting nl\, o\\¡n conscirJtlce ancl for q,l¡at I believe
Izl is the bcst ilrtcrest of the Fortnd¡rtion for its
¡s1 firturr-r ls an indcpcnclcnt.r'i:tblc force in Chicago
1a1 ancl in Fm¡lce fbr the plorrrulg,ation ofAmerican
t5] âr1.

161 So, r,orrr Honor. these ¡ranicular
¡z¡ r:lilr-'ctors clcarll'ancl unequivocall)' state d that
¡e1 rlrc¡' be licved tlrcv s'erc voting rn the best
1s¡ iutcrests of the For¡ndation ar¡cl ill accordance ¡,r,ith

¡ro¡ tlrcir ficluci¿rrv ch¡tics as dre-v unclerstood it.
t11ì I think the boarcl has spokcn.It w-as

tz1 '¿ 6 to 2 r'ote, and I tllinli tbc l;r:ard plo(-'ess

tr.¡l should be respected.
t14t THE COURT: I have onc qucstion.I'nr going
tlst ro go on aud let the plaindffs speak in just a

116l nlon'rent.
ír¡ Tlre consent decrce u'ltich l just
trej re ceived, I have read ag:tin during the breaks
¡rs¡ lrcre.This, as I read it - and tell nre if I'm
l2ol \\¡rong - has a new board, once it's elected,
lzr¡ esscntiall¡' ncgotiating to paftnef \lr,itlr auother
tzzl institr¡tion in Chicago.It cloesn't reqrrire it,
¡es1 clocs it?

lz4l MS. STONE: That's corre ct, 1'our Honor.
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that is not lvhat is influcncing his vote.And he
talks abotrt his history thtoug,lrclut this ptocess.

rl about lror,r, he has been lrrore of a cclrtrist or
r) sonleone r",lro is exploring differcnt optiolls. He

talks abortt his hist<lr1'on the boarcl.
I canre to the board. I knelrt I)alr Terra'

'j I canre to tlre boarcl at thc rcqttcst of .Jinl C<lllins
.u and .luclith Te t'm.I've sen'e cl as chail of the

collcctions co¡llrrittee and I thilrk I sc¡r'cd
, effectivel¡'.And I brought sonle q'olldcrful llcq'
r¡ pairrtings. lrelpe d to bling sorì)e \Á¡ol1(lcfftll ¡rcrn'

I "' paintings to the Fottndittiotl collcction.
r I'r'e done this utitlrout aut' iot't of a

rr couflict <lf intcrest. I't'c illwat's felt fre e to
,.s¡ fornr ¡ìlv o\l¡u judgntents.A¡rd cithel lastAttgttst or
¡ eallv Se¡rtcmber svhe n Paul Tltcke r first tolcl nre

aborrt his entltttsi¿ìsm for the btrilcling in
e¡ \ù(/ashington ancl \\,anting to ntove tlrcre.l clisagrced

1rs1 I long algrred to explore a variety of stand-alone
r optiot.ìs in Chicago.I was q'illing to consiclcr as

- pan of thc stmtegic planning going elstu4rcrc,
,.e1 l)ut l'1;s ¡111r¿v5 bcen a clelcndcr of Chicago.
r^â\ {nd tlren he goes on:I ¿tbhol'thc

ì ¡,r'tltlcrtillg, tactics of the AttorllcY Gcllctill. btlt l

t1l THE COURT: So if sonlething cau't bc worked
tzl out. the Tcrrl $,ould be its oqtlr scpar¿te nlllsetlm.
t3l MS. STONE: Tl'rat's ¿rbsohìteh'an option for
1a] the board.
tsl THE COURT: And thcre's absolutely Dotlting in
lol here that rcstlicts the Foundâtion's ability to
l7l continue to l'un its ptograms. itctiÌitics. and

1a1 opcmtions in Givelny, France'1

tel MS. STONE: That's panicularlv reseryed for
1ro1 the boarcl.The board's ability and fi'eeclom to
1rr1 concluct its activities, opetïttions. and progr:rnrs

trzl irr Givcrur', Fr':rrtce, s'lrich abilitl' and frecclclnr the
Jrsl lllinois Attorney General specifically
¡ra1 acknonrlcdges and agrees to.
rlsl THE COURT: It ctn also lend its collection,
pro¡ irs it ¿tlq,avs lrad. to otller lììuselults throughottt the
tr¡ Unitecl States ancl continue its educational effons
1rs1 iu othcr placcs of the United St¿ttes.

Ilel MS. STONE: That's correct, lrour Honor.
I20l THE COURT:The onlv thing that this reitlly
1zr1 is nraking a clifference, as I ut'ìdcrstand it, is the
¡zz1 Forruclation c¿rn't close up slrop arrd nrove otltsicle of
¡zei Illinois pclrÌrancntl)'. I nlean -tz4l MS. STONE: Right.l think -
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trl THE COURT: - thcre 's a llttnrbcr of otlrcr
¡zr cìrangcs. neu'boarcl lne llbcrs -
I3l MS. STONE: - pañlgñrph 5 of tlrc conscnt

1a1 jttclgtrtctrr lulcl ordcr 1lt'<lbablv idcntifics u'hat

¡s1 lintitariorls llìav cxist lloq'svitlr respcct to the

lel Founclatioll's activilies for a 50-¡'ear ¡rcriod.
v) THE COURT: For a 50-¡'."t pcriocl.

tsl MS. BELLOWS: Alld self-govet'ning, \rol'll'Holtor.

¡e1 
.ù(4rich is olle of tlre thiugs that rve u'ot¡ld speak to

1ro1 v,ltert e\;er)'one else h:ts a chance to be heard'

t11t THE COURT: Okay.And this cloct¡nlcnt is tlre

1rz1 boarcl of the Term Fottndation antencling its oq'n

¡rs1 b1'lnu's lo put sol'ne rcstrictiol-ls oll its activities

¡ra¡ that f)anTcl'r:t clidn't put in tlrere rT¡helr he set it
tlsl up.
t16l MS. STONE: That's correct, )'ottr Honor.

t1¡ THE COURT: And an1'board can clo that if it
1re¡ chooses to do that, can it not'/

tlsl MS. STONE: That's correct, vottr Honor.
I2ot THE COURT: Okar'. Let nre he¿tr fl'onl the

1zr1 plaintiffs and the need for - I reall¡' \l¡illlt )¡ou

¡zz1 also to aclclre ss rt'lrcther )'ou I'tâ\'c a problcnr n'ith

Jzsl irn¡'tlring
¡za1 :rt this jtr

be ing file d q,ith the cle rk of the cottn
ncrì.u'e .I ca¡r tell vou lhat rvhat I'm
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j trt thele 's no objection to tlÌat.
I trl Ancl the ¡rrcble nt is that lvlrat tlreY
r Isl prcscllt is rcalll' a qrtcstion that tlre y rvoulcl like
i 

'0, 
io trv iu front of this Court, u'hich thel' had the

] itl opp,rtr,¡¡ritv to tr1': nalrrel¡" s'hat rT'as the illtent of
I 

tol l\{r.Tcl'l:t ltll(l tr'hat \\¡as tlle lart'on tlrese issues,

Ø et ccler¿.
tsl Altcl that's the reason we \\¡eut itlto
¡s1 nrccìiation is the panie s agleed to set those

¡ro¡ things asicle , put tlrem ofÏ the t¿rble. and get

11 1l togctllcllo see if q,e cottldn't rcsolve this

¡ra1 clis¡rute in a \'\'a)'that didn't necessarily require

1re1 a<lch'essiug $,h:tt were sotlìe conccrns and issttcs on

lra¡ both sides.

tlsl Ancl q4l:tt we had here u'as iìlì Íìgreelììent

¡ro1 to rrreclizrte b,v all the panies, including the

Irzl clefcnclant clirectors.Counsel now q'ould like to

tlsl cor'ìte in ancl sal', Let's take a look at rt'hat took

lrs¡ place. Let's go out and take depositions. Let's

¡ro1 ilcpose tlre ¡reo¡rle that were there , including the

t21l rnecliÍìtor.
lzzl As ¡'our Hotror knows, that would, in
¡ee¡ fact. destrol' and undercut the abilitY to have anY

case again, qdriclr thel' agreed to¡¡aa1 rlecliation ill allv
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1r¡ going to ne e d to clo is to reacl this tcrl'
121 carcfìtll1'. I u'tlnt the tr:t¡rsclipt of the board

1s1 nrceting and -r4l MR. CARLSON:V¡e'll be happl'to gi\¡e )'or¡ tìre

tsl resolution tllat lr/as passed.

r6t THE COURT: Riglrt. - and thc rcsolrttion'
¿ tlre arncnclecl bt'laq's, uthatevcL e lse tllat )'ou have

1a] fìomThut'sdat'. But let nle lrcitr fi'om Plaintiff.

tgl Is it Mr. Quinlan I'nr looking ati'

tlol MR. OUINLAN: \ts, )'ottr Hollor'V¡ell' first
trl of all. the isst¡e lrelc is thcir urotion for Icave

trzl to file obje ctions to this agl'cctl'lclll ol'collscllt
tlsl rlccree.
l14l Allcl tlre problenr is that rT'hat t'ott reall)'

¡rs1 ltave hcre is all ¿tgreencnt. I clon't think tlrere's

116) an)' qtrcstion - and I don't evcn tlrilrlç that the

trzl tlelcnclant clirectors mise the isstte q'hctlrcr

lrel thcre's agrcclÌle nt or the terlìls of the lìgrccllle nt'

trel V4rat they tell 1'ott is tlrat thev clon't

tzol like the agrcenrclrt ancl thev clon't likc the terlrrs

¡zri of tlrc agl'cclltcltt. But wc havc a 6 to 2 r'ote ,

¡zz1 u'hiclr is hct'c b)'the attoÍue\rs rc¡rl'cscnting the

¡zs1 Forrrrrl:ttir)tr lvho allcst to tlrc valiclitv of tìrltt.We

lzar lt:tvc thc tct'trrs q'hiclr ltl'c in fì'rlnl tlf r'(lttr H<lnor;
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trl This u,as a nrecliated process, ancl they v'ere

121 agrccing in that mediation that nothing in the

tst rriediation rvot¡lcl be used against anybody involved

¡a¡ in this. incltrcling al)]'thing tl'¡at was ever said in

¡s1 tlrere,
t6l So thc nrediittion strltcl'llct'tts and tl'le

t7l rcasou lbr vortr order barring disclostrre of dris

[B] \r¡às tllat these cor¡ldn't be used in cortrt or in any

tel othcr ¡rlocetding against anvbody. Again, a

tlol conìrllou¡rlace t1'pe of ptocedure in nrediation bccause

Ii1] rlo <lne is going to get inro the lllediatioll process

rrzl if, in fact. this is going to be sonrething to be

¡rs1 rrsccl against them.The s:ìllle thing as a

{141 srltlcnlcnt.This is a settlenrcllt pl'ocess'

tlsl )'<lttr Ho¡ror hcrself in a settlenrent
116l proccss in any case lrtortld say, L"Otat 

^ttd
t17l Êicntlcnlcll, \'olì knolrt that nothing said here is

¡re; going to bc an1'thing tl'Ìat can be used one way or
1ro1 the other. People will m:rke stâlcll)cnts,
lz0l coulplonrisc tlreir positions, nrake offers, mitke

t21l proposals that can't be trscd later on to show tl-lat

'122j
l23l

rhev u,cre lrtillilrg to at least a8r.e e to that or
lrglce to s<;ntcthing, elsc, again.l)ecattse it u'ottld

;JZal trcvcf !r,ol'k
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Tlie ptrlrlic policv of the $ate . tlre

tz blic ¡rolicl'of the Unitecl St¿ttcs. tlrc ¡lulrlic
rer ,,olic1' of tlre l-Tnitcd Stalcs cx¡rre ssecl ilr the

Arbitration Act are that these things are to be

. . cncot¡r:tgccl. not <liscotttlgcd'That's cxâctl)' $'hal

¡o¡ tlrcl s,oulcl have here. lf the 1' \1:lllt to conr¡rlain
-' about this ltgrectttcnt. aud if thcl' \\'¿ll-lt to complain

ltbout this proccss. thcv call sA\r it $:its fr:tttd,

1'1 tltel' can say it q'its duress.They cau sa¡'those
rro¡ things. bttt tlrcl'nced eviclelrce of proof that's

clear ancl convincing.
, Tl'¡crc is nothing proffered alll"svhcre

¡re] hcre that e'r'cn offers a scintilla of evidcnce that
ør uobocll'agrcecl to this or it rT tasll't lrtoperlv agrccd

lo. ln fact. the people tlrat thel' allege that
¡ \\rcre sorllelloq¡ coerced afe llot bere.The 1'tl¡ct'f llot
rrz¡ iu thc fccleral cotrn.They dou't file ¿rn

"' affidavit.The very people lt'ho supposedll' u'ere

, intinridate d or hurt not only do not file an

1.,: afficlavit or appeiìr: in fact. thet' nl'lkc a

1J statcrìlctrt tlrat theit'r'ote h¿ts nothing to do u'ith
it.That tltev lt,ere not coercecl into nr.rking this
vote .The )' nr,rke the

rza¡ que stion.Ancl rvc th
ir vote because it's a hard
ink on a bettcr anitll'sis lrere,
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¡r1 about.
lzl And if tlte t' n:ltllt to sir)/ this rT tas a

lsl cocrced tlpc of thing, it reqr-rires clcar and

¡a¡ conlincirrg evicle nce .And that's after the 1' aclnrit

¡s¡ tlrere 's all agt'cclllcllt; )'oll ulllsl ha\¡e to set it
lol asicle .Thcre is no evide¡rce of that at all.At

n all.AIl thcv havc is affidavits of third
1e1 parries. itfficlalits of an inclividrtal, ì\{r.Ttrcker,

1s1 n'lto himse lf citn't te stify to r¡'hat these people

¡ro¡ feel or don't feel.
flil He said, I think they v'ere coerced.

114 Thel' jrrst tolcl us they n;cren't'And in fact the

1rs¡ fedcral cotttt couldn't see any basis to this'

1ra¡ Nothing's Ircv.,.They filed the siìnle things in the

¡rs; fedeml coult. So there's nothilrg here in fiont
¡re¡ of vottr Honol to \\Iitrlilllt any kind of allorving thenr

tr4 to file these lllatters or to be heard.

fist Tlrese are things that they are just

trgt dissatisfied with.Well, they're dissatisfied

1zo¡ u,ith a lot of tlrings. Fr:rnkll', we're diss:ttisfied

tzrl with a lot of things'
tzzt THE COURT: Do
test clifferent if tlrel' canr

vou believe that it rvoulcl be
e forsvard with a nrotion that

f24l \\ras seeking to h¿rve the Court not aPProve the
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I it's tlre right lcsult.And that's u'hat thel'said'
t The fe clcral clistrict coutt judge said. Look,

1s1 tlrcre's not.hing unlan¡ful abottt tlrat.

t4l V4rat n,e lrave as a sitnation is tìrey

¡ cor"rrplain at'ror¡t tlre lav.ful ¿tctivit)'of the Atlorltel'
¡ Gellêr:rl alrcl thev conrplain abotlt tlre larr'ful

¡z¡ activitl'(ll t\\'o clirectors th¿rt are both lau'úul'

re1 Ancl to stlllehot¡ sâ\' tl-lat tlrat is t¡lllas'fttl has in no

I $¡il\¡ ltcc¡r clcuronstt:tted'And it has not'
r1 It is indicate d hele clearly rr4rat r¡'e

', ,1 l't,,.'a is a pan¡'rT'ho llas agreed trtcat¡sc thc'r'clicln't
'e¡ prcvail.Thcir lic¡r's didn't q'ill ottt. Bltt it q'¿rs

¡ ot-re of tbosc courpronrise decisions' ancl thet rT'cLe

1,a1 sttbjcct Io tlle same reqltirelllet'ìts as ever)'bodv

lrs¡ else.Thc)'r,',.ra parr of the boarcl. and the l-loald

o1 chose to do this.
¡ THE COURT: Are t'otl saf ing that vort re

1re1 objccting to thelìl filing a tnotion?

tlel MR. AUINLAN: I see no basis fot'it, r'ottr
rol Honor.There is no plopcrtactic hcrc'Whar
rr¡ tlter,'re ltsking, in tl-titt nrotiolr is to conre f<lrs"'ard

tzzl q,ith c'r'iclclrce tlritt is tomll't' it'relcvaut to
,' hcthcr or tlot tlrcrc vvas an agttctllcnt <x'r"'lrctlrer

t4l rrI rlol thE lct'ltls \\/cfe ag,fe cd to.That's u'l.tltt it's lz¿l thcir Irrotion
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trl settlcmcltt bccatlse it was not a settlelllent' not

1e¡ agrce d to. something s'tong?
r3l MR. OUINLAN: They showed tl-rat it had not

1a¡ bccn agrecd ol'tlot seftled to' ¿tncl there was

tsl substantiltl eviclcnce - that is v'h¿rt the Illinois

1e1 lavr requires is st¡bstanti¿tl evidence ' It might

¡21 rcquire it lrcaring. But tlrere's no sttbstantial

tsl e'\'idence of this. In fact, it's adnritted.

tel THE COURT: What abottt an argun)ellt that

¡ro1 perhaps thcle 's sonlething illegal about this

t11l scttlcnlent? I know thcre qtere soule statenlcnts

1re1 rrraclc ab<tut thar the otlrer da1', bttt I clon't rcalll'

tlol scc that lrcccssafill' ¡at. in tcuns of sourething -
t14l cases tlrat at'e cited that sat's th'tt the re's sonre

1rs1 provision of this ¿tgreellìcnt ilrat is colltl:lry to

trol lllinois law.

t14 MR. OUINLAN: \Øell, if )'ott notice in their
1re1 plcecling thar the-v have filed - actually it's a

¡rs1 þleacling.tllere's no complaint on file.There's

¡zo1 ictuall¡' nothing i¡r fiont of your Honor other than

t21l â l'(qtìcst to file a ll'lotion. So tlrat tlrere's no

t22l rcqrrest to filc a pleading.There 's nothing that

¡ze1 briirgs this casc in front of the Cotttl othcr than
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tll And, 1,our Honor. if the illcgalit¡' of
tzl tlris - I cl<tn't sce âl'l\¡ cvidcnce of anrrltittg
tsl that's illcgal.There's nothing hcrc that

1a¡ nrclicrtllv clraltgcs the b1'lav's ancl sa1's anrthing
Isl that's clntnratic.\T/e can tlever do "X" or \\¡c ciìll

t6l uetcr clo "\'," or \\¡e imntcdiatel¡'agrce lhat rve

¿ cìrangccl the l¿tu'. the bodl'of the larr' of Illinois,

¡a¡ or n,hatever it lrright be.The't"re organized ttlrder
tsl tlre laq's of the State of Illinois'
tlol As any colpor.rtion. tlre lav¡s of dre

t11l smlc i¡r v,hich yotl iìre organized under arc the

¡rz¡ lau,s that a¡rply.The y are organizecl ttncler this

tlsl statc. itncl the .v ¿rre venued here in Illinois' Can

¡ra1 thel' changc it'/ S7ell, tbey have to look to tlre

Jrs¡ lârrtz of lllinois.Tlrat's lvhere they chose to come

1ro¡ alrcl \\'llcl'e tlrel'clrose to do it.But they nrake no

¡r4 allegations in any q¡ily that this is \{¡ror"Ìg,

1re1 illcgal, or we're doing anlthing intptopcr here in

1rs¡ this particular consent decree'
l20l All l'e're cloing is anicttlating sorlìe

¡zr1 things.Tlrat is the extetll of the - to charrge

124 tlrc nunlbcr of clire ctors, to aeiree to do sontething

¡r¡ basis fbl that.lbu knou', the u'lrole point hcre,
tzl thcv talk about stuff that's outside thc smte .

¡e¡ Vie cau take all of tltese clc¡rositions of people
¡a1 alorrncl the lvorld.l doll't knor¡'n,hat the.v can acld

fsl I rerrll'r'don't.And I don't see how they can acld

¡e1 alrr.thing to it, otlrer tlran to sa)' the)' have

¿ o¡rinions about s'hat núght happelt. et ceter¿.

tsl I also rvould ask th¿tt eve¡r the
tsl clocr¡rlc¡lts tlì¿tt ha'r,e been filcd bv architects and

trol othcrs and real estate btokers, all the-v titlk
¡rr1 about is u,lrat sorrrebody tnight have q'anted to do

frzl about rcnting propefty, of using ptoperry,
[13] et cctera.
f14l As n e all know fiom an.rthing to dealing
1rs¡ u,ith tlre states, a lot of people nret and intended
¡re1 to do a lot of things th:rt tlrcl' l)ever got around
lrz¡ to doing.A¡rd it clidn't happen.Nobody clranged

1ra1 dre location of the Foundation from lllinois,
¡rs¡ Nobodv changed the bylau's. nobody moved.

t2ol It r¡'as a question of wlrat evcrl'body was

¡zr1 thinking. Evervbod)'n'¿rs looking for a better
¡24 place and a bettcl'forunl fbrtheTerm Museunr.

¡zs1 And thcy had talke d about that before, q'hich all
Jzrl tlre panie s adnrit. Cân lrre find a better place inIzgl for a period of tinre

tz¡l bind thcm to an¡thi
,That does not in ¿ìn\'\{tay
ng else .Tlrct'hAve volt¡nuril)'

¡r1 agleecl to clo ccn:rin things. C)tlrcr ¡liuties have

¡21 r'oluntarilv agleed lìot to do things u'hich enabled

tal us to go fott,ard. So the re is rrothing here in

t4l lcnììs of the lau'that is set fotr,'ard'Thcre's
¡s1 l'lothirrg tlrat n'ottld colltest that.Thcre 's trothing

¡e1 illcgal.Alrcl if thev clid tlrat' tlrcr''d havc to clo

¡21 it b1' sonle tl'lotiorl as set fonh, sonle basis for an

¡e1 illegal act of the bodY.

tel But this w¿rs nrediation.Tlrere is

¡ro1 nothing illegal :tbout nlediation, tlrere is notlring
1rr¡ illc¡¡al abortt the topics. tlrcl'e is notlting illcgal

1rz1 abor.rt ¡,''hat lvils being done.As cor¡nsel for the

¡rs1 Forrnclation poirrted out, tlris is rT 'hirt's clone all

1ra1 thc tinle.Tlris is a typical t1'pe of thing a board

1rs1 r,r,oultl consider. It's it t1'pical qlre of thing
Jro¡ going folrr,ard that you'd look at'A cle crce , a

¡ri1 nrccliation. a resoltltion of this. Boarcls act'oss

1re1 tlre u'orlcl consider tbese type of things all the

¡rs¡ time.
t?01 And for cottlrse I 1o conle in lrere ltnd

Izll sr.¡ggcst itt thc elcvctrth hottr that thcre is

t22l sonlcthiug $r.ltlge that's going on hcre and to

I23] srrfìftcst clcposing tlrc mecliator, I think is jttst

¡za) orrrl:ttrclish. r'ortr Honot'.Tlrct'c is absoltrtclv tro
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trl Chicago'/ How can \1/e nlove this? How call we nìove

tzl arouud to get this out and get a befter exposure'/
lsl Aud these are tlre thiltgs that \'\,ere

1a1 nrcdiated. a¡rd these wele tlle things that were
tsl rcsolved.So to sug,gest llow that we coulcl come in
¡e¡ and just rtise it ¿tt the elevcnth hour - tltey say

p¡ thc1, ncvet kues, ltbout the intent of the Attoruel'
tel Gcncral.They trevcr realize d dris is what he

¡s¡ v,anted.
1ol Tlrel' kncw fionr the vgrlt bcgilltling, ¡'our
1rr1 Honor.Tlrev knetrt throttglrottt tlris.These were
¡rz1 tlrings that if they u'anted to mise lo 1'ou, if
¡re1 tìrcv u,a¡lted to object, the.v cotrlcl have dolle so.

¡ra1 Thev agre ecl and they e ntctcd into the orclct'to
1rs1 fulll' panicipate in this nrediation :uld never
¡ro1 s'itlrdlev'that until they canìe in at the eleventh
1r¡ hour and attcrnpted to file these pleadings in

1re1 federal court.
rlet THE COURT: No, they gave directiorìs to their
tzot counsel to stop participating in nrcetings.

r2il MR. OUINLAN:On thc -4th of .lune. So we're
1zz1 tatking iìbout son'tcthing that nc\¡er took plitce at

,{zsl this tinle .A¡rcl of cclltrse we have col'ltliìry

Page 58

1za1 afficlavits that could attcst to jtrst tlre coutr-¿l'y
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l;) intent.That was the issue thar would need to be
:ied and need to be resolved. But that wasn't

¡"1 really part of the mediation.The approach of
1 ] nrediation is to renìove the issues of which people
r",t ot. in conte st about and to seek those things that
t6l you are in agreement about.And that's how you
i i resolve it.
r : THE COURT: Mr. Quinlan, Ìtave you ever heard
tsi of a situation where there's been a courtordered

¡ro¡ mediation, and then everybody comes in and puts
¡ri ' the mediator on the stand and has all the
trr . mediation completely aired? Have you all been
¡rs¡ able to find âny cases where that's been done?
t1!,. MR. QUINLAN: No, your Honor.
rr, 1 THE COURT: How about you all? Have you ever
lr., been able to -trzl MR. BELLOWS: I haven't researched it, your
¡, . Honor, but I would say in that regard that
trl ' certainly the Court's entitled to go beyond -
tr'q' behind any settlement to determine whether it was

¡zr¡ obtained by fraud.
t¿', If the Court feels that Mr. Hilliard
¡zl is, by virtue of his appointment, sacrosanct in
¡za1 these proceedings - I'm not saying that in the

t1t THE COURT: Well, perhaps it wasn't -t2j MR. BELLOWS: I don't know whether you agree
¡o¡ u'ith it or don't agree with it, but what I'rn
¡a¡ saying is that on June the l gth it was a 6 to 5
tsl \¡Ote.

16l THE COURT: V7ell, it wasn't a vote of the
m boald because there was no board mceting. It was

¡a1 a mediation session on.lune lgth.The board did
tel not meet till Friday.
rlol MR. BELLOWS: 'lbur Honor,I think, you knoq
¡rr¡ that Mr. Hilliard was certainly capa.bie of
¡rz¡ articulating what it was. His position was that
trsl it was ratified. I don't really cate, your Honor,
ira¡ if it was unanimous.
trst I still think, your Honor,
¡e¡ notwithstanding the statement of counsel, that it
fr I doesn't nmner what the Court believes.That's
tral insane.This Court is here to determine questions
trsl of this nature.Is this colporation acting
l2ol pursuant to its charter, to its bylaws, and just
¡ar¡ going out and changing the chaner and the bylawst
tzzl lf tlat action of changing the charter and the
¡za¡ bylaws is inappropriate, if the vote could change
tz¿1 the charter and the bylaws it participated in by

I pejorative - then I could understand that.l
could even s),mpathize with it. But that does not

igl nean in and of itself that the Court's not
H e ntitled to some of the other information that can

be obtained from this hearing.I've heard all
j . kinds of things, your Honor. Well, you know,
¿ there's really nothing fundamentally changed here
.' Nothing fundamentally changed here.
i THE COURT: Sfell, there's a lot that's

¡iu, changed.There is no issue that there is a lot
1rr1 that has changed. One of the most significant
I things and, quite frankly, one of the things that
¡' surprised me the most is this board agreed that
11a1 the entire board was going to resign.\fhen I read

lrs¡ that, I was very surprised. But that's what was

I decided and voted on by the majority.I didn't
I expect that to come out of this.
rlsl MR. BELLOWS: rù7ell,I'd like to speak to
lroì whether it was voted on by the majority. First of
r all, as the Court has heard from Mr. Hilliard, at
q. , the very beginning of this session toda¡
tz- Mr. Hilliard said the vote was mken on.Tune 19.

i ; was radfied onJune 29th.That's what
I Mr. Hilliard said.
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¡r¡ people who should not have been voting, should not
tel have been voting.And to sit here and say, I
tel haven't been coerced.
f4l But, you know, the interesting thing
tst about it,Judge , is that these statenìents were
101 made in the context of all this pre ssure has been
¿ applie d to nìe , but I'm voting my conscience.
rs1 That's the very point of this thing.
tsl It doesn't nrake any difference whether people felt

trol that they were being coerced;they had sornething
¡rr¡ to lose by not making that vote.And what they
¡re¡ had to lose, yout Hono¡ was something that didn't
¡re¡ have an1'thing to do with the business of the
¡r+1 Foundation. It was personal, their personal
t1sl exposure.And as a result of that, your Honor,
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¡ro¡ they should not have panicipated in the vote.
t14 THE COURT: rJØho should not have panicipated?
tlst MR. BELLOWS: I'm ulking about the two
¡rs¡ people who made the statement that they weren't
¡eo¡ being coerced even though - it's semicolon -
tert however, I think that what the Attorney General
tzzl has dclne as far as attempting to coerce me,I
tzgl thinli is terrible.I'm voting this way of my own
tzal conscie nce but I think it's terrible that he
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t1l you get those, by all means, Mr. Pcrkins isn't
1z¡ under any kind of a gag order.
t3l Ale you willing to speak to counsel for
¡a¡ the defendants about this?

rst MR. PERKINS: I'll be glad to,.ludge.
t61 MS. BELLOWS: About the investigation that's
m taking place against himself.)
tat MR. PERKINS: To the extent I can,.ludge,
¡s¡ I'll be glad to share some infotnration, However,

Jro¡ that's a private person who has a right to be

¡r¡ protected.
t12t THE COURT: I understand.
nst MR. PERKINS: And these people perhaps have

tr4t no basis or they obviously have no knowledge about
¡s¡ what's going on. So we'll get to that. But I'll
¡re¡ be glad to answer some questions.
r14 THE COURT: Okay.And then the other thing
tral that I just want to make sure.I want to make it
trst absolutely clear, we are not at any time in this
¡zo¡ proceeding deposing the mediator in this case.

I21t And as of right now, the documents that
t22l were granted leave to be filed under seal on
¡zs¡ Friday, they're going to stay that way for now.
¡z+¡ You don't have leave to file these documents today

Page t

1r¡ inrplications to fasten the properry here in the
t2l state of Illinois, make no suggestion that it
tgi would not be properly adninistered in the state of
r¡ lllinois. But it is a taking of property of a
tsl very serious order involving acts, undeniable acts

t6l on the pan of the Aftorney General's Office at
¿ the tine that the question of the exercise of
¡a¡ discredon was being considered by the cnrcial
¡s¡ panies -tlol THE COURT: I'm sorry, counsel, you're saying

¡rr¡ "unde niable act." We haven't even let him talk.
t1zl MR. GARMENT: Your Honoq may I just finish?
¡rs¡ \ùØe are entitled as a nutter of law to mke
¡ra¡ testimony to have people testify about the
¡rsi circunmtances in which this dran-ratic shift, which
¡re; spells the extinction of a long-standing
¡¡ foundation, which destroys its ability to operate
¡ra¡ freely, which sends a message to the world that if
tlst you bring a foundation to Illinois, you are

¡zo¡ subject to the intervention of the Anorney
¡ar¡ General to fasten those assets in the state of
¡ez1 Illinois on pretext.And so far it's all pretext.
t2sl There has not bcen an evidentiary
¡za¡ hearing with respect to the central issues since
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¡r1 because let's get their motion.I think it would
¡z¡ be very very helpfut before you file a lìrotion
tsl obje cting to what went on Friday, you really knew
t¿t what went on Friday. So why don't you get the
¡s¡ transcript because I assume that hasn't been made

¡o¡ available to any one of -m MS. STONE: No, it's not.'Vøe only have a

tsl very rough draft, your Honor.
ret MR. GARMENT: We have heard the tape

¡ro¡ recording of it. I ntean, it was recorded.
tl 1t Your Honor, may I just say this.The
¡ra¡ Attorney General said he does not want to get into
1rs¡ the m.ltter of something involving a private
t14l person. I think your Honor is right, that issues

¡rs¡ such as DanTerra's intent are secondary to what
trel is the central issue in this case.And that is

¡r¡ whether or not crucial votes were obtained by the
¡re¡ inrproper intervention by the Anorney General.

tlet Ve are e ntitled to exanrine the Attorney
teol General representative and the persons who were
tzrl involved in the initiation under these more than
¡zz¡ coincidental circttmstances in the sq'itch of the
lzsl crucial votes that turned this Foundation from one
p¿l level of nrauagentent to another. \ùíith all of its
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¡r1 the beginning of this case nor has the public
¡z¡ through the press been empowered to make its own
¡e¡ judgments about what is going on in this case.

r4l THE COURT: This entire record with the
tsl exceÞtion of the mediation has be en fully open to
1o¡ the press and -m MR. GARMENT: But the mediation is the heart
1a1 of the problem.The mediation has been infected
tgl by the actions of the Anorney General.That is

t1oì our allegation, and we are entitled to have a day
lrr¡ in court to prove it.
trz] THE COURT: And I'm not saying that you may

tlsl or you nrzty not have a day in court. I'm saying
f14l you need to have a verified pteading directed to
trsl these issues before the Court.And once I see a

¡ro¡ verified pleading directed to the issues of
¡r¡ intimidation from the Anorney General, it will
lre¡ deternúne whether or not there needs to be some

¡re¡ additional discovery regarding those allegations.
t2ol But that's not this document. I don't
¡zr¡ have any affidavits in this docurnent. I don't
lez¡ have an¡hing from anybody that suggests that the
1zs1 Attorney General has exercised pressure .lhave a

lza¡ hearsay affidavit that was attached or a
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,declaration that was attached in a federal coun

tzl er fronr the defendant Tr¡cker. And I think
Í31 L¡,dt'S essentially it.

MR. GARMENT: tVe may ask the Attorney General
, who is here whether or not these proceedings were
tet surted and that draft complaint circulated under
' the circumsurnces -

MR. QUINLAN: Your Honor -t,, MR. GARMENT: - conuined in our pleading.
rrnt MR. QUINLAN: Your llono¡ we object.This

nraligning of the Anorney General -,, THE COURT: Okay. Rather than ask him -trst MR. OUINLAN: - without any basis whatsoeYer
¡ is really outlandish.And, first of -

THE COURT: Slow down.
tr MR. QUINLAN: - all, those documents -t'n THE COURT: I said slow down. She didn't get

ì that and you want this in the transcript. Slow
r, down.
tL-. MR. OU¡NLAN: The documents that he's talking

I about and the contentions he's talking about were
found to be lawfirl acts by the federal court and

tr also were the changing of the vote found to be
r"^¡ lawful acts.

1r¡ to him about any of this.And he does not have to
lzl defe nd himself in any way today in fi'ont of this
Ft Court based on the status of what I have in front
¡+¡ of me. Be cause right now there's nothing in front
rsl of nre verified to defend.
t6t lbu will have an opponunity to file
m something. Once they file - and that means the
¡ai Foundation - a petìtion to approve the consent
¡s¡ decree, the only thing I need to talk to you about

¡ro¡ is the scheduling of this. I'm only herc for a
¡r; couple of weeks. How long will it take the
¡rz¡ Foundation to nmke the motion for me to approve
¿ra¡ the consent decree?
n4l MS. STONE: Your Honor, in order to - the
trsl mechanics, in order to file that motion, we need
¡ro¡ the original signatures from l\lessrs. Buntrock and
ir¡ Gidwitz and the Attorney General before anyone
trat from the Foundation is authorized to sign.That
Irgl is what the resolution sEtes.
Izot So I see that the mediator, I think,
terl tried to kind of cut to the chase in terms of what
tzet he subnrined to you, and he has something that
t2sl pu{ports to be Stephanie Pace Marshall's signature
t24l on it.That's not actually accurate as a mafter
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' MR. GARMENT: Not right.
MR. OUINLAN: I don't know what the burden of

a proof is e lsewhere, your Honor, but the burden of
u proof here is on Mr. Garm€nt, not on the Attorney

General to disavow something.We're talking about
a McCarthy rype of proceeding here . We come and

1 nrake an accusation and the Aftorney Ge neral is
r¿t suPPosed to now come up and disavow himself of

doing anything wrong in his life.
THE COURT: The Attorney - just one

r¡ second -f,ô, MR. GARMENT: It is not an accusation.Your

' Honor, it is -., THE COURT: Counsel.The Attorney General -r,sl MR. GARMENT: - not an accusation.It is an

r admission on the part of the Auorney General -
THE COURT:You can stop the transcript if

st you want. She's not taking any of that down.
tlel There have been some very serious

1 allegations Iodged against the Anorney General in
¡ this case.These documents were filed in federal

¡z2l court pre sumably on Thursday whe n Mr. Perkins
r2il in't even in the country. He has not had an

¡ opponunity because you all have not even talked

1t1 of corpomte law. She's not actually empowered to
¡21 sign it yet until we have the signatures from all
¡e¡ three of the other signing panies.
r4l THE COURT: Is that going to be a big deal?

¡s1 Can we just get their signatures?
t6t MS. STONE: We have a clean form here.We
14 could get - well, I think we need Mr. Buntrock's
1e1 and Mr. Gidwitz's signatures.
ret MR. CARLSON: Vould it be faxed around to

lro¡ counse I for all of the partie s this morning, your
1r r1 Honor? Or - yes, a copy of the consent judgment,
¡rz1 the decree.And if we get signatures, we can have
¡rs1 it on file Friday, Monda¡ whenever it's -r14l THE COURT: So by Friday perhaps can you get
tlsl on file a petition to approve the consent decree
¡ro¡ with the transcript and ever)'thing ready?

Íi71 MS. STONE: Yes, your Honor.
rlsl THE COURT: Okay.And then I assume -tlel MS. STONE: Assuming we get the signatures.
t2ot THE COURT: And I assunìe that the only
¡zr¡ parties that want to file any objections to this
ez) ate the clefendants.And when - I don't know who
¡zs¡ to look to because there have been so many of you.
tz¿l \lhen do you wish to file objections to the
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¡r¡ proposed consent degree?

tzt MR. BELLOWS: 21 days.

r3t THE COURT:21? I leave onJuly 27th.And I
¡+¡ would like to have a chance to clecide whether or
tst not there's going to be any kind of discovery or
tol evidentiary proceeding here because I wotrld expect
m that you would do that while - perhaps while I
t8l was gone.

tet This consent decree provides for the

tlol new board to take over and for everything to be

¡rr¡ done byAugust lst.And I'm willing to expedite

¡rz1 this as much as I need to in order to get this

¡rs¡ done.
t14t MR. BELLOWS: A¡e you ordering the Attorney
trst General to subnút himself - or the Assistant

¡ro1 Attorney General, Mr. Perkins, to subnrit hinrself

tr4 to interrogation by us.

tlst THE COURT: I am not ordering the Attorney
trsl General, based on what I have in front of me, to

taot do anything. But he has indicated to you that he

¡zr¡ is willing to tâlk to you, and I think a good

t22l starting point is to talk to him first. He is a

¡zs¡ public official. He will
tz¿l ongoing investigation,

not compronuse any
but I would expect that he

Page

t1l concerne d, all our petidon is going to be is a

¡e¡ petition for the Court to approve the consent
¡s1 judgment, the decree , and I will attach probably

¡a¡ the re solntion that was passed by the board.To

tst get atl the formalities done,I would probably

lst like until Friday to do it, but counsel can

14 assume - he already knows what we're going to be

¡a¡ filing, and if two weeks from today is some time
pl in which he can be done with whatever he wants,

¡ro¡ maybe we could speed it up a linle bit.
Iiiì MR. OUINLAN: Your Honor, there are things

¡re¡ under the consent decree that are expected to be

lrs¡ done speedily so that the board can continue to

ti4l operate and operate appropriately.
trsl We also note there's three different
t16l sets of counsel here. I would imagine that
¡r4 somebody could pick up for counsel who's not

trat available.
tlst MR. GAHMENT: Your Honor, may I just nrake a

lzol brief stâtement?
t21t THE COURT: Yes.

tzzt MR. GARMENT: I know I've spoken with a

tzsl cermin amount of vehemence today, but this case

rz¿t staned with some demonstrably false and very
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¡r1 will cooperate with you as fully as he can and

t2l answer any concerns You have .

tst MR. BELLOWS: You have that on the record.

t+) Not your sEtenìents, his st¿tement.

rst THE COURT: \7ell,I have no doubt that
tol Mr. Perkins is going to cooperate and answer

¿ whatever questions you have without con"rpromising

¡a¡ ongoing investigations.
tst MR. PERKINS: That's correct,Judge.
rlol THE COURT: Now, can you within a week of -
¡l¡ I ntean, this isn't any big surprise here.You

¡rz¡ know what they're going to file'Within a week '
tlsl can you file some type of a verifie d document to

f14l see whether or not we even need to have -
tlsl MR.TODD: \bur Honor, nray we have two weeks

trol for this reason? I'm scheduled to leave on

1r4 Thursday for a long, planned trip, a business

¡re¡ trip, where I'm going to be meeting with over
Irsl 200 of rny ctients in the Mideast, and it would be

tzot extrenely diffîcult for me to change that.I will
¡er¡ be back he re .luly 12th, so if your Honor could
t2al compronise and give us rwo weeks fiom Friclay and

t2sl we will get it done.
Í24) MR. CARLSON: Your Honor, as far as we're

Page 1l

¡r1 serious allegations against the defendants.They
¡21 have not been proved.There has not been a

¡s¡ hearing to present a bit of evidence in support of
t¿t those allegations.
rst THE COURT: And they remain unproven.
t6t MR. GARMENT: And it is our intention, and we
r4 ask leave to file an amended answer which will
¡a1 raise those issues in terms of - our present

tel contenìplation is to assert counterclaims, which we
tlol are entitled to do under an amended pleading'

liil These issues have never come into
rrzl focus, and what has happened is through the

ngl intervention of the Anorney General, in
t14l cooperation with Messrs. Gidwitz and Buntrock, who

tist were the dissenting directors who did not want
¡re1 consideration given to any kind of change in the

t1¡ venue of the nìuseunì activities, this process was

lra¡ brought to a halt.
tlet Your Honor understandably tried to find
¡zo¡ a sotution through a mediation process.That

fzrt mediation process stopped everything except the

t22l actions that were necessary in the view of the

¡zs1 Attorney Ge neral to bring the process to the
tz+l conclusion he wanted.
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And we have smnding out inexplicably,
lz) clearly demonstrated, the fact of two crucial
râr vutes being switched in the last few weeks on

the basis or in absolute concurrence with
,-, interve ntions on the part of the Attorney General

¡o¡ that were threatening to these two directors'
That I subnút is enough for us to ask

leave to present evidence, to ask for witnesses to

tet conÌe forward and testify about the circumstânces

',n¡ of their inte rvention, Messrs. Gidwitz and
Buntrock, the Attorney General, and the vote s that

r were switched.That will not mke much time'
trsl That does not involve affidavits from all over the

' world.That involves a discrete hearing process
under oath where people have to explain why they

r . did it, when they did it, so that your Honor can

'.'¡ deternúne whether or not this is a free voluntary
action of a majority of the board of a huge and

r extf€ûìely important national an collection that
t2ul happens to be temporarily lodged in Chicago.

1 MR. QUINLAN: Your Honor, first of all -
THE COURT: I'm sorry, what you really were

¡: saying was two differe nt things. If you're at
,",1 this point asking leave to file additional

Irl it.
Í2t So you can file the motion to approve
tsl the conse nt decre e by.luly 6th, and if you can all

t4l get a response filed on time by the 19th of
rsl .Tuly - can you do July l9th?
t6t MS. BELLOWS: May I renrind the Coun that one

m of our clients, Dr.Tucker, is in Italy and the
¡e¡ se cond of our clients is available;.Judith Terra
pt is in rùTashington, D.C. But the third of ou¡

¡ro¡ clients is presently somewhere in Russia. So I do

t11t not want to make the setting of the date a cause

1re¡ ce lebre. On the other hand,I do believe that we
¡re1 should be able to be in touch with those clients

¡a¡ prior to fiting.
tlst THE COURT: Well, today is the 2nd, and your
t16t response would not be due until the l}th.And if
t14 you can't get in touch with your clients by the
trel 19th, then there's a big problem.
tlet MS. BELLOWS: Oh,I'm sorry, your Honor' I
¡zo¡ thonght that you were looking to us to file a
rzrt pleading onJuIy 6th.
tzzt THE COURT: No..Iust the -t2st MS. BELLOWS: I apologize, your Honor.
Iz4l THE COURT: - and your response would be the

Page 102 Page 104

pleadings in this case , as far as a cotrnterclaim,
that leave is not granted.You wottld have to come

¡ in the way we normally do it here on a motion for
rl leave to file with a document proposed. I need to

know who it is against and what the cause of
action is, and whether or not it's affected one

i way or the other by this mediated settlement.
'- That's a totally separate issue.

Vhat you've said about the opponunity
.l to take discovery I have not foreclosed that'
11 I'm saying based on what you filed, there's

nothing to take discovery on right now. I have

I nothing verifie d from these defendants to sLrggest

11 that this Court should not approve this
rìsl seülement, and I am willing to let you file

I something.
¡ But the date that I have available to

al hear this is - the date I have is.Iuly 24th in
no1 the afternoon, and that's moving a case that I

1 atready have.And I want to be able to seriously

I consider an¡hing that you're going to file.And
1zz¡ I rlon't want, like I had today, te n nrinutes before
-l .ve to conìe out here and be given a document
I I would like to be ¿rble to take it home and review

rrl 19th, and if the plaintiffs or the parties seeking
tzl to enforce this settlement want to file any kind
¡s1 of reply, be cause I would expect whatever the
141 response is, it's going to have case law. It's
¡s1 going to have an affidavit.There's going to be
t6t some tlpe of a firsthand affidavit that says the
¡4 Attorney General's clone something wrong here.
tat And there's going to be case law that
tsl there nright be something illegal about this

tlol seftlement. Because I haven't even seen a tr¿lce

lrr¡ of that yet.And any case law that you give or
¡rz¡ that yott cite, you've got to give me a copy of the

tlsl cases because I'm going to have to take them home .

n4t And everybody else, if you want to
1rs¡ respond to their cases or whatever, I'm going to
lre¡ give you until noon of the 23rd. I'm sorry it's
¡rz¡ going to wreck a weekend in.Iuly, but it's the
¡ra1 best I can do for you.And I would see you
1rq .July 24th at 2:00 o'clock.And I need somebody to
tzol draw an order.
t2il In the meantinte, those documents that
tz2l were filed in Coun on Friday, or were supposed to
tzet be filed, can just still be filed as they were
t24l supposed to have been on fìle, under seal.
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tu I do not want to have any of the papers

tzl that relate to the mediation process nrade public
Fl at this time.l don't see any reason why we need

¡a¡ to have that.I will entenain any kind of a
Ft nrotion to open them.Is there anything that - I

[6] nìean, if you all want it opene d, then that's
m another thing.
rat MR. GARMENT: It should be opened.
tst THE COURT: Mr. Carlson, you wanted to say

¡ro¡ something?
111t MR. CARLSON: I was going to say now nmybe

¡rz¡ this motion is nroot in light of the fact that the
trg: individual defendants apparently have changed
tr¿t counsel. But previous counsel - you know, they
¡rs¡ had a motion they noticed up for today for an

tlsl order referring the nrafter to the State's Attorney
rrn of Cook County for inve stigation re lating to
tral breaches of the confidentiatiry provision, your
trgt Honor's order of February 5th.
tzot THE COURT: I haven't seen that.I never got
¡zr¡ that motion.
ta2t MR. CARLSON: Oh,you didn't?
r2st THE COURT: No. Nobody ever gave it to me.

t241 MR. CARLSONT Well, we nrry very well file a

Page 1t

¡r¡ We 'd object to that from a procedure point -Izt THE COURT: Well, he's not going to file it
¡s¡ without a nìotion for leave, and you'd have a

¡a¡ chance to see it and then come and tell me what -rsÌ MR. OUINLAN: Plus it would be procedurally
t6] out of place at this time because the mediation
t-r ptocess obviously substituted here, and any motion
tal for a counterclaim fiznkly is not timely.They
tel never answered to this, so that any answer they'd

¡ro¡ have to seek -rrrt MR. GARMENT: The injunction took the place

lra¡ of an answer.
rrst MR. OUINLAN: No, the injunctis¡ fidn'¡ taks

¡u¡ the place -tisl THE COURT: There are individual defendants I
trol don't believe ever filed an answer.
t1a MR. QUINLAN: Never filed an answer.
rlst MR. CARLSON: Dr.Tucker did.
rlet MR. OUINLAN: OnlyTucker did. But there was

t2o] no counterclaim filed at that time. But no
t2it counterclaim would be appropriate at this dme
¡zt because the mediation process stopped all that.
tzsl So to get to that point, you'd have to
p4l set aside all the mediation process, the consent
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trt motion on behalf of the Foundation, your Honor,
¡21 relating to what are apparent breaches of your
tsl Honor's February 5th confidentiality order'There
t4t are anicles that appeared in Crain, Chicago

- 
ts1 Business, and elsewhere suggesting that ceftain
¡o¡ menrbers of the board perhaps have been violating
¡4 the conJîdentiality provisions that are currently
tal in place.And that is of concern to the
1s¡ Foundation, getting the confidentiality provisions

¡ro1 that are included in the consent judgment, which
Iill we hope to have that. I just want to alen the
¡rz¡ Court to the fact that we 'll take a look at it and

tlst prepare an appropriate modon.
rr4t THE COURT: Okay. Please file that other
trst document like you were supposed to have filed it
t16t on Friday.And the document you seek to file
n¡ today,I'm not going to grant leave to file it.
¡ra¡ There's nothing objectionable or unconfidential in
¡rq it; it's just that let's get their motion, and

t2ol nìost of what this is all about is Dan Terra's

tzrt intent.That's not what I'nt going to look at when
¡ee¡ I e ither approve or not approve the seftlement.
tzst MR. OUINLAN: Your Honor, one other thing.
tz+l Yon had mentioned about filing a counterclaim.

Page 1

¡r¡ decree, the mediation, et ceteçt, and then if you
¡21 wanted to file a counterclaim, we'd be back to
pl squÍrre one to file this.
t41 My only reason for raising this is that
tst we're going to have enough to respond to in this
¡e¡ shon period of tirne, and I'd prefer we don't get

¡4 into these collateral issues before they're
¡a¡ appropriately in front of the Court.
tel MS. STONE: Your Honor,I do want to agarn -

tlol we would have to obiect whenever anyone tries to
trrt seek to impose additional linútations on the
t12t proposed consent decree.The proposed consent
lrs¡ decree does not release - I'm sorry, does not in
t14l any way force the individual defendants to t'elease

tisl any claims or rights they might have.I just need
¡re¡ to point that out to the Court.
r14 MR. OUINLAN: That has nothing to do with the
nsl counterclaim.
t1sl MS. BELLOWS: Well, your Honor, clearly
¡zo1 you're coffect. I ntean, in such time as we file a
¡zr¡ motion for a counterclaim and atøch a counterclaim
pel if that's what we decide to do.
rzst THE COURT: That's my 9:15 call.You give

tzqt them notice.\bu bring it in and - they'll have
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a chance to file a written response and obicction
tzl' hat.
pr .Before we adjourn toda¡ I want to

express my sincere appreciation to Mr. Hilliard.
Mr. Hilliard, you've done a yeorutn's

¡01 effon since Febntar¡ and I kllow it hasn't been
' easy.And I don't know u'hether or not you've ever

been paid because I don't have access to that.
¡,, But I assume that you are sending your bills to

trol the Foundation, and in due course someone will
¡ have a vote and approve the payment of that if
t that's necessary.

tlsl ,{nd I want to make it clear if
: 'i. anybody - I assume that if any counsel wants to
; have any discussion with Mr. Hilliard -t, Mr. Hilliard, how do you feel about informal
¡rz¡ discussions with any counsel, or have you just

| ' about had it at this point?
r MR.HILLIARD: They should meet me in my
¡i.-. hotel room in l,ondon. I'm leaving tonight'

ûip.
r MR. KENNEDY:Just one last housekeeping
¡za¡ matter.The Septenrber 25 is scheduled to expire

Page 1 10

today.Ve reconmrend until this is resolved to
extend it to the 24th ofJuly.

,i THE COURT: That's fìne . Make it
I 5:00 o'clock.And if you'd draw me up some

orders.And I would ask if you could kind of
maybe do that in the conference room.

r (WHlcH WERE ALLTHE PROCEEDINGS HAD

¡ lN THE ABOVE'ENTITLEÐ CAUSE ON
THIS DATE.)

I

t

I
[1e]

I

.,21

l2^1

Page 111

l1l STATE Orr lLl_lNOlS )

tzl ) ss:

tol COTJNTY CrF COOK )

t4l l, KAY A, LEVINE, a Certified Shorlhand

tsl Reporlêr Lrl the Slale of lllinois, do hereby

16l certity lhat I reported ln shorlhand lhe

m proceedings had at lhe hearing aforesaid, and thal

[8] the loregoing is a true, complete and correct

[9] transcript of lhe proceed¡ngs of said hearing as

[10] appears from my stenographic notes so laken and

t1 1l transcriþed under my personal direction.

t12l lN WITNESS WHEREOF, I do herèunlo sel

t13j my hand at Ch¡cago, lllinois, this 3td clay ol

t14l .July 2001.

l15l

t16t Cerlified Shorlhand Reporler

117'l RegisteredProfessionalReForler

t't8l

tlsl C.S.R. Certificale No. 84-3654.

t2ol CSR Cerlificate No.84-369.

t21l

I22l

[23]

l24l
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til STATE OF ILLINOIS )

121 ) ss:

t3t couNTYoFcooK)
{41 lN THE CIRCUIT COUBT OF COOK COUNTY, ILLINOIS

15] COUNTY DEPARTMENT - CHANCERY DIVISION

f6l DEAN L. BUNTROCK, a Director

fzl ol lhe Terra Foundalion for

l8l lhe Arts, and RONALD GIDWITZ,

[9] a Director of lhe Terra

[10) Foundation for the Arls,

t11l Plainllf s,

t12l vs.

t13l JUDITH TERRA, a Director of lhe

[14] Terra Foundation for lhe Arts,

t15l PAUL HAYES TUCKER, a Director of

Ir6l the Terra Foundation for lhe Arts,

t1¡ ALAN K. SIMPSON, a Direclor of

[18] the Terra Foundation tor lhe Arts,

tlel NAFTALI MICHAELI, and the TERRA

l2ol FOUNDATION FOR THE ARTS, an

[2i] lllinois Nol-forProlÌt

[22] Corporat¡on,

tzsl Delendants.

1z4l PBOCEEDINGS JULY 2,2001

) Case No.

) 00 cH 1s859

)

)

)

)

)

)

)

)

)

)

)

Pag

II] APPEARANCES:

OUINLAN & CRISHAM. LTD,,

(30 Norlh Lasalle Street. Suile 2900,

Chicago, lllinois 60602), by:

MR. WILLIAM R. OUINLAN,

MR. JAMES R. CARROLL and

MR. JOHN F, KENNEDY.

appeared on behall ot the Plainllfs;

BELLOWS & BELLOWS, P.C.,
(79 West Monroe Slreel, Suile 800,

Chicago, lllinois 60603), by:

MR. JOEL J. BELLOWS and

MS. LAUREL G. BELLOWS,

appeared on behaf of Delendants

Judilh Terra, Paul Hayes Tucker, and

Alan K. Simpson;

VERNER, LIIPFERT, BERNHARD, McPHERSON &

HAND, CHARTERED,

(901 1slh Streel, N,W.,

Washingnon, D.C. 20005), by:

MR. LEONARD GABMENT,

appeared on behall of lhe named

Delendants;

tzl

t3l

{41

Isl

t6j

m
l8l

tel

[1 0]

[1 1l

[1 2]

tl 3]

u4l
[1 5]

t16l

t14

f1 8l

t1 sl

[20]

t21l

Í22)

l23l

l24l

Page 2

r1l (CAPTION CONTINUED)

t2l

13] THE PEOPLE OF THE STATE OF )
1a1 ILLINOIS ex rel.,.lAl\ilES E. RYAN, )
tsl Attol'ne\¡ Gcncral of lllinois, )
t6l Plaiutiff-Intel'\,ct'tor,)
r/l vs. )
{Bl .lUDlTH TEIìRA, a Director of the )
¡s¡ Terra Fouudation for the Afts, )

rrol PALTL HA\TSTI-ìCKER. a Director of )
1r r1 the Tclra Founclation for the Arts, )
¡rz1 ALAN K. SI]\4PSON, a Dircctor of )
1ra] tlre Term For¡nclation for the Afts, ) .

¡ra¡ :urd theTERRA FOUNDATION FORTHE )
1rs1 ARTS, an Illinois Not-for-Profit )
¡ro¡ Corporation, )
t1¡ Defendants. )
[1 8]

rlet TRANSCR-IPT OF PROCEEDINGS hacl i¡r the
lzo] abo\;t-enlitled cause ol] the 2ncl clav of .luly
rzrl 4.D.2001, at 2:10 ¡r.m.
l22l

r2ol BEFORE: HONOIIAIILE DOROTFIY KIRIE KINNAIRD
''24)

{11 APPEARANCES: (Conlinued)

KELLOGG, HUBER, HANSEN, TODD &

EVANS, P,L,L.C.,

(1615 M Slreel, N.W., Suile 400,

Washinglon, D.C. 20036), by:

MR. KENNETH CHRIS TODD.

appeared on behall ol lhe named

Delendanls;

SHEFSKÍ & FROELICH, LTD.,

(444 North Mlchigan Avenue, 25th Floor,

Chicago, lllinois 60611), by:

MB. JAMES D. WILSON and

MR. BRIAN L. CROWË.

appeared on behalf of Delendants

Judilh Terra, Paul Hayes Tucker, and

Alan K. Simpson;

SIDLEY, AUSTIN, BROWN & WOOD.

(Bank One Plaza,

10 South Dearborn Street,

Chicago, lllinois 60603), by:

MR, STEPHEN C, CARLSON and

MS. SUSAN A. STONE,

appeared on behalf of Defendanl

Terra Foundation for lhe Arts;

Pag

12)

t3l

t4l

t5l

t6l

m
t8l

tel

11 0l

[1 1]

[12]

[13]

t14l

[1s]

f16l

t1¡
[1 8]

[1e]

[20]

[21]
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t¿)

t3l

t6l

14

APPEARANCES: (Conlinued)
'-IONORABLE JAMES E, RYAN,

.{tlorney General,

(100 Wesl Randolph Slreel,3rd Floor,

Ch¡cago, lllinois 60601), by:

MR. FLOYD D. PERKINS, Assistant Attorney

General, Charilable Trusts Bureau, and

MS. THERESE M, HARBIS. Assistant Attorney

General, Charilable Trusts Bureau,

appeared on behalf ol the

Plaintif l- lntervenor;
t1 0l

f 111

. ALSO PRESENT:

l14J MR. HILLIARD.

'.51

[181

rl

li
Í2.'

I] REPORTED BY: KAY A. LEVINE, M.4., C.S.R., R.P.R.

Certil¡cale No. 84-369.

rl THE COURT: Aftcr evcrybod)' gets in position,
I'm going to ask if we could staft ol'¡ thc fãr
liglrt aud go acloss for tlre lrenefit of the cottrt

¡ rcporrer.And if we have tqto ro\\¡s, that's fiue.
l1 I just N\¡¿ult to do the front rolv fìrst ancl tìre

second rov' second.It makes it casicr fol the
couft r'eporter if that's ¡tossible.

al MR. CARROLL: Goocl itftcuroon. \¡oì-Ir Holror.
,o.l .larrrcs Car¡oll on behalf of tlre plaintifl-s. Gich'r,itz

t and Buntt'ock.
MR. KENNEDY: Good afterrroon,.lttdge..lohn

z1 Kcnucdy on behalf of tlrc plairttiff's.

t", MR. OUINLAN: Viilliam R.Quinlan on bchalf of
r plirintiffs.
,, MR. PERKINS: Flovd Perkius and Tlrerese

,.o¡ Harris on behalf of the Attot'ne )' Gelrer:rl.
, MR.CARLSON: Steve Carlson, \'¡or.lt'Honor. on

beìlalf of the Term Founclâtion for tlre Ans.
st MS. STONE: Sr¡san StoIrc on bchalf of thc

¡20¡ Terra Founclation.
I MR. BELLOWS: I'm.loel Relloq's. l'nr lrcre fbr
I the named defenclants.

r2ol MS. BELLOWS: Laure I Bell<lu's. tlre sallle . fbr
nll nanred defenclrtnts.

Page 6
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t1l MR. GARMENT: Lconarcl Garnrcnt. the sanre, f-or

t2l the nanred defcndants.
rsl MR. TODD: Chris Todd, for the sanre.

r4l MR. WILSON:.1ânres \üilson for.ìudith Tert?,
¡s1 Alan Sinrpson,and PaulTucker.
t6l MR. CROWE: Brian Crorve hcre on the
¡4 last-nrentioned defendants.
tsl MR. BELLOWS: \bur Honor. is there some
1s; signifìcauce to the fact that Mr. Crowe h¿rs one

1ro; foot out of the couftl'oom?
till THE COURT: None lvhAtsoever.
f1z) Counsel, sirrce you were herc on Friday,
¡re¡ I'r'e receivecl three filings, and I don't leally
¡ra¡ know yet u'hat has becn filed and q'h:rt hasn't been.
1rs1 There lr'¿rs quite a bìt of confusion after Friday's
t16) court proceeding, so I q¡:ìnt to clarify some of
¡r¡ that confusion, first of all.
tlsl V¡hat I've received since Friday is
¡rs¡ l,lr. Crolve and l\4r.Vilson's e nrergency nìotion to
¡zo¡ q,itlrdms' on behalf of the individtral defendants,
¡zr¡ and I assrune that everl'body has received that.
tzzj I also re ce ived at I :15 today', right
teel before I xver'¡t and did nry 1:30 case, frottt Belloq's &
lz¿1 Bellovt's â motion for leave to file u,riften

1r1 objcctious and for an evidendary hearing on a

121 ploposed settlenrent.And there âl'e sonìe
¡e; attachurer-rts to that, and in this shon period of
1a1 tinre I haven't gofien thtough all the anchnlents
tsl orÌ tlr¿rt one.
t6l And then s,r,hile I q'as hearin€i my
14 J :J0 case , I l'cccived fì'onl tlre nre diator a letter
tel clatccl .Julr' 2nd.Al-rd I ¿rssunre that all of yott lrave

¡s1 received that letter?
t10l SEVERAL ATTORNEYS: We have not, your Hotlor
f11l THE COURT:C)kav.And then I also received
¡rz1 u,hât is tbe fìrst noti-fication ofTcially that I
¡re¡ ìrave of a proposcd conscnt judgnrent and orcler. I

1ra1 realize tllat on thc papcrs that \r/ere tenclered as

t15l counes)' co¡rie s on Fridal', there are included in
¡re; tlrere son'le proposed drafts of things that had been

¡ri1 circulating in the nrccliation plocess.I clidn't
trsl dccl"n it appropriate to rcad those on Friclav or to
¡rs1 read an'rthing Ì¡ntil I receivecl sonrething firsthand
teol fronr the ¡le cliator.

tzil \f¡lrat I've leceivecl frcnr the nlecliator is
l2zl a one-page lettcr and a propose d consent jtrclgnrent

tzsj aud <¡rclcl r,r,hich l have jrrst starred to get throttgh
1za1 un{l u,hiclr I lravcn't goncn thlough in tlre slron

Page B
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1r¡ pcriocl of tinre that I'r'e bccn off the bcnch'

lzl Nou,. is thel'e anvbocll' here fì'onr the

tal ¡lre cliittclt"s office?'Al'e tlrere exrm copics of this

¡a¡ docunrent - oh, l\4r. Hilliard is in thc cotlnrootlì'
¡s1 f)o 1,<ltt havf extt:t copics for evcl'r'olre ' sir'/

t6l MB. HILLIARD: I have sorlìe extliì copics, yes.

t7j THE COURT: It's a onc'page lcttcr ancl tlrcn a

1a1 proposccl co¡Ìse llt jtrclgnlcnt. I don't have ¿rur'thiu¡l

¡s1 official âs to q,lìat took place . if iruvthing, on

¡ro¡ Fridal', so I don't know if tlìcre \Ä:¿ls a vote on

1rr1 b1'lau, changcs ¿rl'¡d I don't kllolv uthat the v616 rrrlts

trzl Aird I don't know if there's anldring else I'nr

tlsl supposed to be reading.
t14l A¡rd then the last thing I jttst v'anted

¡rq to bring up is I'm not qrrite cert;riu fronr tlre

1ro1 lìe llon,s & Belloq's firm u'h¿rt tr'¿ls fìlccl on Friclay'

tr¡ I asked tllt'ctaff to call on Ftida¡'.There rT'ere a

1ra1 nrunbcrof telephone c¿tllsback and fotrh'
tlsl I received Friday nlorning a notice of a

tzol llotion fol a teurpolrr)' re str-l'ning orcler":tttd nr-v

tzrl surff askecl tq,o or three tinres the atlorllet' u'llo

lzz¡ chopped it off, ls this thc corlrles)¡ cop¡' or is

tzst this ihe originat? Alrcl q'e q'ele told this is the

t24l coulles)' copl', so I Proceecled to snll to rrrark it

tlt THE COURT: And tlrose papcrs s'ould be the

¡z; cloctut'tctrt cntitlcd Notice of i\4otioll fbrTcntpomn'
tsl RcstrÌtilritrg Oldct', Let nle give vott the othcr, if
t4l \,ou clon't nrincl. il coplt of the other signcd one fbr
tsl l\4r.Bcllolvs.Thosc at'e the origiltals.
t61 MR. BELLOWS: Thanlr .vou.
t71 THE COURT:.lttst givc n)e the bod,v, 1'otr knoq'.

fel something to complete that.
ret MS. BELLOWS: I have that here ,

t10l THE COURT: Then this clocttnrent,Additional
lrr¡ Appeamnce, was th¿t ever filed?

t12l MS. BELLOWS: I tlrought that we h¿rve an

t13t appeamnce that is filed.
r14l THE COURT: So this is - even though this is

1rs¡ :rn origirral. this is nreant to be m1'coufteslt copy.

t16j MS. BELLOWS: It's meant to be your coultes)/

t1¡ cop)/ and -rist THE COURT: And .vou're goirlg to file under

lrsl seal the cloctt¡rrcnt I handed you lrack, reshuffled,

¡zo1 u,ith the signatrtre pag,es and your plaintiffs'
l21l ¡llen)ol:urch¡nr ltnd I'ot¡r exhibits that rvere filed in
pzl the fcdeml coun case;is that right?

rzsl MS. BELLOWS: Jlrecisely.Anached as

ta¿t cxhibits to the ltrotiotr that I fìled turcler seal.

Page l0 Page

t1l uÞ.
tzl htcr ill the after¡roon I clreckecl q'ith

¡e1 the coun clerk alld rt'¿ts told she had no original'

1a1 So this is signed by.loe I Belloq's :urd -' 
1s1 originltll)'. it looks like - arrcl it allpears to be

tol tlre original. So if this is to be filcd r-r'ith tlre

n clel'k of tlre cortr-t, I ìrave to gi\/e it to dre
' ts] clerk.

rel MS. BELLOWS: l\{ay I speak to this, r'ottr

1ro1 Honor. to stmigìrtcl'l tlp sollle of the lrousekeeping

t1 1l r]ìattcl's that al'e bcfore )'oul'\ù(,'e are pfcparcd to

Ilzl st¡bstitttte a copY for.vou 19 rrr'ork on íls a colllles)'

t13l cop]'. Becartse )'oll've begttn to nrat'k it t'tp' we can

t14l ârtïnge as to horx' yotl !\¡arìt to hancllc that'

tlsl THE COURT: V4rv don't ¡'e1¡ put these t.tÀ¡o pages

t16l on the cncl of tlrat. the original signecl. and give

117) nle the otlrer.
tlst MS. BELLOWS: Right. Becattse we u'ottld

lrs¡ like -tzol THE COURT: To file it uncler seal.

t21l MS. BELLOWS:We q'ould like to file it trncler

lzzl seal.Th¿ttLk t'ou, r'clttr Hollor. So if vr'c cortlcl havc

J23l ¿ìtl ttl'cler rllat givcs rts attthrll'itv to file those

t1l THE COURT: Okal'.ìùle need a scpañìte cotlrt
¡z¡ orcler that lras nothing else in it but that tlrese

tel clocr¡mcllls arc to be filcd rtlrcler seal and kept
t4l scpariìte ulrdcr seal by the clerk of the colìrt.
Ist And tlre n that g,ets pttt on the front of the
¡ol euve lopc. So thcr"ll be ptrt ilt an envelope scalcd

¡z¡ r'r,ith th:rt ol'l top and give then'l to the clcrk.
tet MS. BELLOWS: We lrave come preparecl to do

tsl that today, vottr Hollor.
rlol THE COURT: Okay. So drat q'as the first
¡rr1 issue tronr Fricla-v.

tr2l The sccond isstte fr<lur Fridal', when I

¡rs1 left, I hacl a copl' of the motion.The original,
¡ra1 the clcrk tells me fìom her phone call, u'as fìled

tist on the ¡rro hac vice ..And I did not get an ortler
t16l on Frida¡, ancl the clerk said that an order has

1r¡ jrrst bcen brcrtght in on that.An.vbodv have a

¡re1 problem if I sign that ordcr now?

tlsl MS. BELLOWS: It h¿ts becn faxed to everl'bod1'

¡eo¡ fol aclrrauccd notice, your Honor.
tzi) THE COURT: Okay. So the couusel from
¡ez1 \X,'aslrington âre in. ancl I just lt'ant to lnirke sr¡re

teel that befol'c rr,c deal q'itlr l\{r.Crowe 's nrotion,

t24l papcfs rurclcr scal. r',rc ¡'.'ill clo so 1ea1 cvcrvb{)cl¡"t tt', r¡'h<l's strpposecl to be in
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, Norrr, ]\4r. Cl'orrre , )'olt \ïallt to lcave tlsT

Í2) lR. CROWE: I clo.
THE COURT: And. l\4r.Viilson. \¡oll \\'lllt to flo

along lvith lrim'l
rÞr MR. WILSON: That's (-ot't'cct, ]'or¡r Hcllror. Vic

101 alr taking this as if it q'cl'e a nrotion for
subsritution, si¡rce thcre is otìler coullsel in at
tlris ¡roint.Tlrc strictrtres of the Sttprcrrre Coutl

¡s1 rule rcgirrding rr.'ithdntrt,al r"'c did¡r't f'ce I applied
"rr hcre at the tirrre lrecattse of the fact tlrere's more

tlran conrpcte¡lt cottltscl f}om threc laq¡ firms in tuto
lr citie s rc¡lrescnting thcse clicnts.
tlsl THE COURT: And I Ítssuule that no orle \r¡arlts to

' sa1' anlthing :rbout that?
. MR. CROWE: Plus,.ludge, q'e 'll assctl Iro
t1-r atforneys'lien on the file.
"-t THE COURT: Thanli yott.

MS. BELLOWS: \bur Honor, vt'e have atrthoritl'
t. fì'onr our clients to etller an additional
f2ur appear.ìnce.

I ,{s )'our Hottor urity recall, we bcgan in
. fcclcral corrft \r,ith authority to fìle that ¿tction

tl bv ot¡r clicnt. Our clicnts, trvo of tlrcnl, <llle is
-- r1 in Flclrcrrce , tlle other is soruervhere in R¡:ssia.

¡r¡ gire a cop.v to vor.r, of course,
tq TFIE COURT: An¡'boclv havc a problenr u,ifh that
¡s¡ peritiorr bcing fìlecl at tl-ìis jrurcture q'ith tlte
{a¡ cle rk of the corlrt?
tsl MR. OUINLAN: No, r'our Horror.
I6t THE COURT:C)ka1'.lbu can go :tlread ancl then
¡¡ dlc,¡r ofï a copy.
tsl í\X;HEREUPON, l\4essrs.Viilson rrnd

Ist Crorve left the proceedings.)
Ilot THE COURT: There is a nrotion nort' for an

1rr1 cvidcntiitrl'hearing on the senlcrrteltt issue . Let
tiz) l]le lrcar. first of all, fronr counsel for thc
¡rs¡ Irorurclation as to u,hat happencd on Friday.

tr4l And is thcre irnlthing else I'nr srrpposed
trsl to read. arrd does tlre Foundation concrtr th¿rt there
¡re1 is the need for a fairness hearing?
t1¡ MS. STONE: \btrr Honoq on ['riday tlrere was a

¡ra1 prope rlv noticed, properly called board me eting.
¡rs; Due notice had been given.There was a n'teeting
teot lreld, con\¡ened at approximtnely 12:45.

Iz1) The boald met, discr¡ssed the proposed
fzz) settlenle¡rt.There was livel.v debate about cenain
l2sl irspccts of the proposed corlscltt jtrdgme nt and
1za1 langrurge of tesolution that q,ould be needed to

Page'14 Page 16

That s,ottld be Sen¡rtorAlirn Sintpson in ììussia.
Anrl as I inclic¿tted to )¡ollr Ho¡ror at tlre

I closc of coutt at tlte hearing on this llliìtlcr on
l Friclal'. we do llot ltave the abilitv 1o get

ar¡thorit\¡ for a sulrstitute , oul.v ¿tbilin'at least

. f<lr tlre near fitturc to setve as adclitional cotllrsel
4 in this nìatter.

THE COURT: Okav.And )'ou'\¡e got \'otll'
a<lclitional âppcâlrtnce on file ils to the cotlnsel

,1 flonr \\iashirrgtou. Eve rybodl: is fl'o¡rr V/ashington,
. r1 r'ighti'And ,vou h:rve lcâr'e to u'ith(lt:t¡¡t''

I Tlrc rJtll)' issÌte I q'âllt to clcal rT'ith is
'or ralk about is, ¡'ou havc a pcrrcling, nlotion fbr

a1 fe cs. u'hich if the settlellle ttt is a¡rprove d. q'ill be

llsl urooted.And if the sctflcnlcllt is ¡lot alrproved,it
1 r"'ill be the first matter I de¿tl r¡,ith.

MR. CROWE: lù7e have a petitiotl for ¡'ott todal'.
. sl .Iuclge , to be filed.

THE COURT: \7hat is that'l
MR. CROWE: A petition f<;r ottt'fces' u'lrcthcr

I the settlelrrent is ttpproved or rlot.
tzzt THE COURT: Ok:r1'. Slrtltrld that llc fìled u'ith

, clcrk of tlre coun'/
MR. CROWE: I asstlnre it shottlcl..ltrclge .\Xre'cl

¡r¡ amencl the þ1'l¡¡1's in order to allow the board to
l2t cnter into the ploposed consent judgment.After
tsl some vielorous debate , the board votecl :urd Lry a

t4l \¡ote of 6 to 2 r'oted to enter into the proposed
tsl consent order.
t6l THE COURT: And that u'as rtith three
¡21 individruls not ¡rrescnt.
tsl MS. STONE: That's corrcct.Those
tel inclividuals wcre Senator Sinrpson,Anrb¡tssador

tlol .lacqucs Andreani and lr4adanre Helene Ahrr¡'eiler.All
¡rr¡ threc lrad been givcn proper notice.The
1rz1 Fourrclation acl¡linistmtive smff nlked to al.l

1rs; three before ancl :tfrer tlrc mceting and confirme d
¡r+¡ thar thel'had indeed been given notice of the
1rs1 meeting.
t16l I do not believe - we only reccived
1r4 the urotiou that the Be lloq's & Bellows firm is

¡re1 fìling a fÉt, lnonlents before coun began, but I clo

tlel llol believe from nr¡, quick perusal of that docrturent
1zo1 that tlre¡' are mising any patticular concel'ns
1zr1 abortt the rrt'a)' in n4rich tþe notice wlts giyen.I
lzzl be licvc notice \\ras appropriate . and the mccting
[2s] \\¡âs a¡rpropriatelv callecl in strict confornritl'v,ith
¡za1 dre l)r'l'tws.
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t1l THE COURT: Was a \rotc takcr'ì to cltitltge the

tal bvlarrrsT

t3l MS. STONE: \bs. it \\¡iìs, \'otlr Hclnor.

t4l THE COURT: Alrd u,as a volc mkcn to cltct Ilew

¡s1 clirectors'/
t6) MS. STONE: \'es. it \\Ias, )'otlr H<l¡rtlr.

m THE COURT: So as far as tlre Fottrlclation is

lsl conccrlled liglrt I)o\{¡. thcre are l]oq/ uranl' dircctors'l
tel MR. CARLSON: lt doesn't châllgc, )'otlr Holx)r.

tiol THE COURT: lt cloesn't cltange an)'thil'lg I'ltltil

¡rr¡ I sign this, right?
112l MR. CARLSON: That's corrcct, )'otu'Honor.
tlst THE COURT: And light l)o\\¡ thc Fottnrlation is

t14l continuil-tg to opemte ¿rs it lras.

tlst MR. CARLSON: Exactll' right, ¡'our Honor'

t16l THE COURT: Does an¡'bocl1'feel tìrat q'e slroltld

Ilzl havc an oml repoft fiom the nlecliator'l Do -vou
[1s] \\,Ant to take a brief l'ecess and rcad his lctter
lrsl :rud then cleciclc hon' t'ott \{¡ârlt to ¡rroccecl? I know
f2ol \;ou all jtrst receivecl the Belloq's & Bellolvs

fzrl clocr¡nrelrts.
Izz) MR. CARROLL: V'e havelt't ct'cll recejved the

Izel exhibits, 1'ottr Honor'V/e jrrst re ccived a fax

lz¿l of -

¡r1 in ntccliation tlrat are conficlcndal, But I can

Izl rclx)rl tlrat a vote rr¡as takcll on tlre I 9th of .ltlne
ts) on r¡,hich a nrajoliry approvcd of a settlenlent

t4l lsrcclllclrt.That lgrccll]cllt \\fits - nrorlifications

tsl \\,crc Irraclc to it alrd - in orcler that it cotlld be a

¡01 subje ct of resolrttions.
¿ And it u'as brottght before the board of
tsl thc Foltnclation on Flidal'for ruti-fication and for
¡s¡ the e lcctiotr of aclctitiollal nlenrbers of the board,

¡ro1 fìr'e aclclitional nre nlbers, ancl it has just been

¡rr1 rcponed to )¡ou th¿tt took place on Friday.

tlzt Tlrc nrecliators were infornred of this at

lre¡ about 2:00 o'clock in the aftenroon'This nrolning

l14l we scut aror¡trd the doctrtnellt to atlellìpt to get

1rs1 siguatures.Níe u,eren't able to get all the
1re1 signature s, lrtlt tlrat is the document q'hich we

t1I tendered to the Court this afternoon'
tlsl THE COURT: The nrecliation process smned on

¡rs¡ Februarl'6th?
r2ol MR. HILLIARD: Corlect.
tz1) THE COURT: And it's rrow tlre beginning of
1ez1 Jttll' and during this alnrost - rt'hat is it? - four
t23l rllonths'period, you have had, I undcrstand,
124l cxÌcusive meetings n'ith all of the panies
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t1l THE COURT: f)o 1'ort have a c<lnt¡rlete coplr to

Je1 give counsel'/
rot MS. BELLOWS: We do.

t4t THE COUHT: I have tlloved p11' J:00 o'clock to

rsl 3:30 u,ith tlre h<l¡tcs tlrat we s'or¡lcl be clone a little

tol bit bcfolc - I nrcall relativclt'soon btcattsc I'ln
I7l not ccltailr this is g<ling to be concltlclccl toclal'.

Isl I lvArtt to find out rvhat you belicve is

tel the llest q'a)'that xve shotlld plocee d on this' bttt
[10] \,oìl'rc rtot all infclrtlcd becar¡se vou clcln't all lravc

1rr1 t.hc clocutrrcltt. Do vtltt \\¡allt to take a lertt lrlclnlct-11's

llzl ancl look at the clocrrnlcnt ancl scc rT'htthcr atr tltzl
tlsj lcpoll is clllecl for fiorl tl¡c nlerliatot tocl:n''/

t14l MR. OUINLAN: I thinl' sorlle sol1 of rcpon
1rs1 frorn the nrecli¿rtor rvould bc appropriate.
I16l THE COURT: That s'as nr¡r ;t-t,.t.t,.I intencled

1rz1 to lreat'fxrm him.
tiel MR. OUINLAN: ì\'la1'be if rr'e heal'd frolr hillr lros'.

¡rs¡ it nright lrclp ttslthcll v'e sec thc clocunrclrts and

¡zo1 r'r,ltele we afe.

t21l THE COURT: Okar'.14r'. Hilliard, irre volr

¡zz1 ¡rt'cparecl to give rts an <lt:ll lcl)ol1 toclavi'

Jrl in.r'olve cl and inclividtnl meetings ¡r'jth thenr,

t2l nreetings rt,ith their counsel ¿ts well as $oup
1s1 nreetings of this board.
I4l MR. HILLIARD:'We'r'e had individulrl urcetings

1s1 n,itlr all of the nrenrbers of the board. all the

¡e; clilcctors ttf thc board. and we have had glotlp
fi llleetings in l\4arch,again iu ì\{a1',aud ag:rin in.lttnc

¡e1 rr:hert we rwould get evcl')¡olìe togetller.
tel THE COURT: And r¡'hcn one refcrs to a mecliated

Irol seltlculent. thc scttlcÍììet)t is basecl on a votc on

t11l thc troarcl:is that col'l'ect? I nrean' thcre's no

1re1 issue that clcvcn people are llot 100 perccnt ìla1lp1'

¡re1 about this.There are dissenters?

r14l MR. HILLIARD: That's corlect.
rlst THE COURT:But this !r'as a ploceeclirlg in

¡ro1 which ever)'bod)' had, as far as -vou're concerlled' a

1r4 full opporrunitv to p:ìllicipate.
rlst MR. HILLIARD: Oh, yes.

tiel THE COURT: Do I'ou have any concerns about

¡eo¡ tlre integt'it1'off this nrecliation plocess or
t21l pl'csct]tillg the settlctl'lcllt to the court?
tzzt MR. HILLIARD: I do not.
t2sl THE COURT: f)oes ¿ttlvbod\' \\¡arlt to jttst take a

t2sl MR. HILL
1za1 ucccssarilv

IARD: Thc llccliatot''s rcporr is

abbl'rli:ttccl becattsc of thc ¡rxlctcclirrgs lzal bricf rrccss attcl gct tlrc tllrc-pagc lcttel'froll tlrc
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rrrccliator. allcl then we rvill festllllc ltftcrt'ot¡ l'¡avc

L¿) -hangeclsotrreclocturrclrts?

t3t ,,1R. GARMENT: l\{av I sav solrlething first, r<rttr

Ho¡ror'l
THE COURT: I'es, sir.

t6t MR. GARMENT: And ¡t'hat I sa'r'is,l hope ¡'our
-' Honor u'ill take it in the spirit in u'hich it is

intcnclccl. q,hich is to m¿tke a contribtttitln to this

1s¡ procee {ling ancl u'ith rcslrect.llut I t¡nclcrstand -
1ro1 I unclerstood and still rtnderstalrd u'h)' )'our Hol)or
¡ n'ould havc staned the mcdiating ¡rloccecling,
t nle cliation ptocess. q'ith an orcler th¿rt the

¡rs¡ ploce eclings be sealed in tlre hope and perhaps a

f-'l reasonablc cxpectatiou that this q'ottld facilitate
1 the discussions of thc pafties and pernút free and

[1r opcn disctrssion withotlt the intenrcl]tiotl of
1rz1 outsiclers ancl otttside presstlres of olle sorï or
I ' at'ìother of publicity and clebate.

¡ And \ì'llat ìrappened drereaftcr is a vcL)'

t2u1 stl'orl$ afgtul'ìent - I s;ry respe ctftrll-v - for the

í^-ì cclltttlitl'of press access of procccclings of tlris
I n¿rture . And I think that at this time the se aling

¡z 1rrcr'ision slto
f24t press aucl pre

uld end. I c¿ru ttltclcrstand q'h-v the
ss colrxl)ent q,as, itl cffe ct, pre'r'ented
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¡r1 urhv o¡rcn. fì'cc access to thc ptoccsscs of law,

¡e1 r,r,lretlrcr ill cr-lutr ol'in a nlediaritlll ¡rtoccecling are

1s¡ best airccl ptrbliclr'.And that is tlre natttre of
t4l tllc Filst Allctrcltrrcnt. souletill)e s abusecl but alxvays

tsl cxcrcised in the illterest of ¡lublic inforlllttion'
t6l THE COURT: \X/cre tlrese cloctll'llct'¡ts that \Á/ere

r¡ filecl in feder.tl couft filed trncler seal'/

tat MR. GARMENT: ìíc filecl thenr tttlclcr seal.

tet MS. BELLOWS:Wc filcd thcm under -
l10l THE COUHT: Bcc¿ruse mille al'en't lnrtrked that,

trrl so I have -ti2t MR. GARMENT: In clefcrence to yotlr Honor's -
tlol THE COURT: I assunred th¿rt since everyone was

¡u1 talking about tlrings tlìat l'tave collle ortt in the
Ilsi nc\\¡spaper tlrat thcre had bee n plentl' of access to

¡ro1 tlrcse cloctulelrts. Because how else q'ould anybody

tr¡ knoq' ¿rbout this stuff/
flsl MS. BELLOWS: \'our Honor, we filed them under

¡rs¡ seal..ltrclge Brrcklo dicl not accept theln turder

Ieol seal; that's as far as the fedcral court
¡zr¡ proceecling.
tzz) As far as the filings that we have, I
Izgt lrave st¡bnrittecl a cottllcs)' copy to 1'our Honor this

¡za1 :rft crnoon. V/e have pllrstl¿ìtlt to .vour clerk's
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in ordcr to -r THE COURT: I clon't nlean to iltlctrttpt vou,

; sir, but I clon't thinli an1'bodf is alltici¡rating
1 anltlring to be sealed frotl-l trou' on, is tl-¡cle'/

, MS. BELLOWS: lbur Honor, n'e aren't
itnticipating, btll rve have l¡een catttiotts about our

1 lìlir"rg toclal'.The nrediation pl'occss - it's <;rtr

j] r.utcltl'stancling thc nrediation lrlclccss is
tcnnirìated -

MR. GARMENT: Vell,l can cotrcltrde \iery
1 quickl't'tlten.

[1^' THE COURT: And I clicln't ll]call All\? disrespect

l iu ctttting ¡'ort off, sir, bttt tlrc <¡rcler said thc
,, boiu'cl c<lulcln't ulcet tlntil - or tlle board cotlldn't

- t tllcct or clo an1'thing urrtil thc nrccliator rcponed
t back.And that duriug the coursc of the nlecliation
' process. the parties were supposed to be clealing

¡ uritl.t thc nrtdiator alrd çt'orking, this case out.

Ilsl MR. GARMENT: And, of coursc, )rour Hollor,
t; ,preciseh' r,.,hiìt we have allege cl in tlre rlistrict

cor¡rr l)rocrecling under the Scction 1983 claims

.-z; re lating to thc ilrtelentions atrd not olll't'

I.1, ìl'ol)cr alrd unlaudtll intctvctrtiolts bv tlre
,, ..)l'llcY Gcncntl's offìce is ¡rt'ccisclr'the rcason
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t1l sugSestron -tzl THE COURT:.lust btottght it hcre to court.

t3l MS. BELLOWS: - brouglrt it to cottrt, and

t4l iìssrìrlìe that it rvill not be filed ulrcler seal. But

tsl if n,e have no rlìotion to do so, we wottld intend to
1o¡ have vour Hollor - we wortld iutend to fìle it in
¡21 thc norln2tl cotrrse.
t81 Btlt in clefcrcnce to yg.tt Honor alld our
tel ¡lc\\¡ place hcre altlorlg ,votl, v'itll au :rbturdance of

tiol c¿u.rtiol'r rve have providecl )¡our Honor v'ith a

t11l coutlcsy cop)" coullsel ¡t'ith copies bv fax, alld no

1re¡ one else .

trsl THE COURT: I aur ol"le of the strollgest
1ra1 ach'ocates in tlris building on the pr'rblic's right
1rs] to krroq', alrcl ¿rlll'bocl¡'n'ho totttinely prâctices here

¡re1 knou,s that I vinttallt' never seal anlthing in this

t17l coultroom.And the only time I do it is if I feel
1re1 that thcre is a rcallv imponant rÉason to have it
1rs1 done.

ì1201 A¡lcl in this citse tlre onlv thing that

l¡zr1 n'as scltlccl is q,hile tlris case was in mediation.I
jlez1 r'r,:rntrcl to givc it a chance.And I clidn't q¡ant the

itzst parrics or íìtl)'one 01' thc attol'lle )'s mlking to
'1101 ,,n,'onc exccpt the llretliatol'âbotlt rT 'ìrat u'¿rs going
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l1l On.

lz) Non'. lots of pcople. as I undtrstalld
lsl it. have violatccl that orcler. ancl tlrat's i¡11()thcr

¡a1 issrre tha¡ n,c're going to have to clcal r','ith about

tsl thât.Tllat's a q'hole sepantte issue.

f6l llt¡t l'lou' the nre <liator has rcpotrccl.
¡21 That's orrc of the l'casotts I u,allted to rltakc sr¡re

tsl )¡ou all havc q,hat tlre appropriate papcrs are lrel'e.

tst Tlie phintiflìs are saf ing thet' don't ktlorr'q'llat't'ou
llol \rr¡ant to file toda)', tr4.s. Belloq's, be cause the.v

¡rr1 clon't ìravc thc exhibits. So I q,ant to mke a leq,
tl2l nlollrents aud make stlre tllat cvet)'bod)'sees this
trsl docunrcnt. r,r'hich is be ing sought to be filed q,ith

1ra1 the clerk of tl)e coun not ut'ìder seal and see if
t15l there 's an1' obje ction a¡rd ¡r,hcther it's - 

q'llether
¡re] [here is a desire on behalf of ¿ttlvolle to file
Jrz¡ ad¡thing under seâl fronì ltort, on.
lisl Tlre ¡rroposed conscnt decLe e , that's llot
tlel snpposed to be sealed, is it?'

r2ol MR. CARLSON: No, it is ¡rot.
Izll THE COURT: Am I nrissing sonlething ltcre?

l2z) MR. CARLSON: No, it is not.
t23l THE COUBT: Vrhen rl'e tallied ¿rbout tllat one,
[24] \¡olr all canrc to llrc alrd 'r'ou q,ante d to have a
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11l il'rto lt.
t2t MS. STONE: Or l\4r.l\4ichaeli.
I3l THE COURT: Oh, i\'lr. tr{ichaeli. Okal'.Vrhat I
¡a1 u,oulcl like to clo if n'e cor¡ld is, l\{r. Hilliard, if
tsl vou coulcl nlakc available to thenl qdratever copies
¡e1 of the lcttcr that vou ìrad,l r¡,or¡ld assunle that I
¡21 ra'ould filc this lcfter t'ith tlre clcrk of the coun
tel unle ss souìeonc has a problem rvith doiug that. But
¡s1 I v'ant 1'ou:rll to see it.
ti0t Ancl tlrc proposed consent judgntent and

¡r r¡ order is sonlething I'm going to ha\¡e to take a

trel linle bit of tinle to at lcast l'ead more than the
¡rs1 l5 mirrurcs that I q¡as alloned today:rfter you

t14l spcnt four nronths putting it together.
tisl And there is a motion q4lich is seeking
t16l ¿rn eticlcntiar)'hearing, and a fairness hearing
¡rz1 about this, and you all get to be heard as to -
¡re1 nnless you feel thAt vou're barred by the consent
trsl decree judgnrent.\bu're not, are you?
Izo) Oka'r'. I \\¡arlt to lrear what you all have
f21l to sa)¡ about their proposed nrotion and we câIt go

fzzl flonr thcre.Ilut first let's just sce the n'¡otion
psl and all the attachn)elrts.And as soon as -vor.r're
¡ea1 ready,please let nre klrow.
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1r1 ccrtain pofiiol'l of thc nrediated settlctllctlt not
¡e] public.And I said )¡ott can go alreacl and try it,
¡o¡ but I'm not signing an1'thing that's ¡rot going to
1a1 bc ptrblic.And so )¡ou r,\/ent b:rck to tbe dntq'ing
1s] lroard and talked some ntore.
t6l MS. STONE: Tlrerc \\¡its oltc âspccl of tlre
t7l conscnt,proposecl conscllt jttdgtrrcnt. that $¡e should
tel dritr,\' to \¡orlr Honor's ancntion.That thc panies
¡s1 r'r'lro arc elrtering into this proposed cousenl

1ro1 jrrdgurcnt. assuuring vour Honor apptoves it -
111l THE COURT: This is ull tlrer"re going to sa¡'.

t12] MR. CARLSON: That's correct.
r13l MS. STONE: - have agree d th:tt there is a

¡ra1 lrrutuirlly agrccable statemcrlt that u'ill bc re lcascd

¡rs] to the plcss.And that is all tlrat ¡rcople $'ill
lrol sar'.Aud that \\'ill be bincling on tltose v'ho - the
¡r4 ¡ranics u'ho are panies to this panictrlar
llsl agreeDrent.
tlsl THE COURT: Tlrat's the Attorttcl' Gcncml,
pol l\4r. Bu¡rtlock.,\,1r. Ciclu,itz. ancl tlre Fottndtttion.
t21t MR. CAHLSON: That's correct.
t?z) THE COURT: Ancl that's rtll r'ott'l'e going to
fzsl sar'.And this is not binding ot'l the tllrce
¡ea1 indiliclrral clcl'cnclartÌs l)ccause thev havclr't Lrtlttght
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t1l CV/HER-EUPON, a recess rvas had.)
{zl THE COURT: An1'body have an1' ptoblem if we
¡e¡ fìle the lerter fi'c¡nr the nrecliator?
r4l SEVERAL ATTORNEYS: No, -vour Honor.
tsl MR. BELLOWS: lt is what it is.We ltâr'e a

101 problcnr u,ith thc colltent. but tlre lencl'itself is

¿ u'hat it is.

tgl THE COURT:Okal'.\(r¿1¡,I v'ill file tlrat
¡s1 srritlr the cle¡'k of the court.
t10l Has eveLvbod-r' lrad a clrance to see the
¡rr1 exhibits tl'¡at are artaclle cl to thc inclividtnl
trel defenclauts'rltotion for leave to file qrrinen

¡rs1 ol'ljcctions ancl for an evidcutiary hearing!'
ri4l ATTORNEYS:(Noclcling.)
tlst THE COURT: That appirrentl,v was rrrdrat the
t16l conceln \\¡as. that 1'ou clidn't have the exhibits.
Íiv MS. BELLOWS: \btrr Honor, nr,ry I speak for one
tlBl n'rouìcnt to the cxhibits.The cxhibits thenrse lves

[1e] \r/ere simplv thc odgìnal amicles of incotpor:ttion,
1zo1 tlrr anrcnrled arricles of inc<ltpotadon, and a page

tzrl of the tmnscript.
eq Rut courrsel. ì\1r. Qtrinlan. has lenrincled
f23l nle that îlso relcl'r'cd to in our nlotiotl are

¡za1 ptlrtiolrs of thc cxhiltits that \\/cre filed r'.'ith this
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courr that q'et'e going to be filcd t¡ndcr seal'

t¿) nloq,. fmllkl)', )'our Honor. thcrt arc

t3l :c cxhibits that u,crc atmched to tlre fcdcml
courl proc(ccling ttncl are llo\À/ fìlcd ttnclcr scal itr

iol.ìr'ìcctiot't n,itlr otrr Frirlar"s llrtltion. three

tol cxhitrits u,hich clo lrave sonleflliÍlg to clo n'ith the
'-' nrecliatir.lì plocess, Exhibits 17, I B.lr¡lcl I9 of

tlrosc clocruletrts attaclrecl to ot¡r lllotioll t'orTRO.

1r-, Those arc lcttct's tt,hich illl'olt'c tlrc ¡lccliatiotl
llol process.
r Otllcr than those , rt'e do not belicve
1 that thcre is an\{lìing elsc in the exhibit book
tlol thitt )'our Honor h:rs th¿tt sllotlld bc fìle d ttlrder

f 'r seal.V/e r¡,ould likc to then have pcrnrissi<ln to

I r'cnlo\/e those docutllerlts and atuch the cxìribits as

t1, ;ln acldition¿rl cxhibit to orlr nlotion toda-v for an

lrz¡ objectiot-ls ¿urd evidentiary lrearing.
r THE COURT: lbu're mlking lcnroving oltll'
¡ Exhibits 17,18 and l9'l
Íz'. MS. BELLOWS: \bs.
f^'t THE COURT: And that svortld bc thc things 1'ou

I s,orrlcl be fìling toclay. So n4rat )'otl v'ot¡ld fìle
¡z locl:t¡'is tlris l"uotiot'l for leave to file rr'r'iltcn

rr] MR. BELLOWS: And thcn at that point is
Jz1 cvcnthitrg le lcasccl fronr seal'/ Call rvc feel fì'ee

Isl to refcr to it in iu'guulcnts before the Court'/
I4l THE COURT: That's u,hat I \\'allt. i \\rillìt to
¡s1 ha'r'c âr) opporlurritr'1o llar,e evcr),t)ue b(Ì hcald on

101 tlrat also.ls tllcre anì'desire to kcep ltllt' of
Jz¡ tlrcse clocr¡¡ncnts collfîdential for ¡rtttposes of now'/

tsl fúlR. OUINLAN:V¡hich - I'nr riorrr',

lel THE COURT: Altt,docrullclìts.T'htj otrly t'citson

¡ro¡ that I vr,¿ulte d tlre tlrings fìle d tinder seal Fliday
[11] \uas \ve were still in tlre nrecliation process.And
¡r4 r)re1' should have bcclr filcd I'ridl1', and if they
i13l \vcre filed Frida¡', they shottlcl ha','e becn fìled
1ra1 under seal.

Ilst MR. OUINLAN: I guess thc only question I
Jrol have , )¡orrr Honor, is if the nrecliation process has

¡r4 bcen tcnnirìate d nrerely by fìling the report of the
1re¡ rrrediator - are lt¡e at that point or - before you
lrgl considet'rr¡hethcr )¡ou enact the agleenrent of the
I2ol palties pursuaut to the me<liation.\bu lrave not
Jzrl adclrcssed the issue of the resolt¡tion drat has

tzz) been adopted by the board.
t2sl THE COURT: Well, first of all,l lraven't
t24l sccn the resolt¡tion that's been aclopted by the

¡2"1 objcctio ns.V/ould )'ou also be including that

P

' rlclll<;rantltulr froltl Fliclal' or jrrst the exhibits!'
MS. BELLOWS: No, )'our Horror'.ltrst the

, cxhibits.
1 THE COURT:.lttst the exhibits rvith thc

cxccption of 17, t8 and 19. Is c'r'et')'bocì)'on brl:tt'd

as to luhrtt I4s. Bellolvs is talking abot¡t'l
'I MR.BELLOWS: Hcr httsba¡rd's rrot.lJ I cr:trld

.,1 bc hcard oll this.l thought I ttnderstoocl the
Corut to sA\r that it clicl ¡rot \ïallt to in âtlv rtr'llv
impcclc thc ¡lrccli¿ttioll Process.As -vott ktroq',the

1 things that r¡'e have bccn filing u'ith thc cclttrl

¡ror l1¿1:¡ rrraclc rc¡rcated refcrences to thc nlccliatiot:

t pfocess.
, THE COURT: V/e ll, as of vet, notlting's fìlecl.

, ¡ lbtr havcll't lìlccl an¡'thillg exccpt :tll ¿tppcal'allcc ol'l

¡ Friday.
MR. BELLOWS: That cloesn't havc an)¡thing to

4 do u,ith it.
tlet THE COURT: N<lthing maclc it to thc clcrk's

l offìce ]'ct. So llotl'ìing - xvlt¿ltcvcl'u'as fìlcd in
feclcral cotttl ì\/Íls filed in feclcr¿l cotrn.Tlre

, al nlccliltti<)tl pt'occss, as I'nr sccing it. is concltlcled

t23r rf the rcpotr of the me diator toclat'. is it not?'

.JlR. CARLSON: I think it is.'r'ottl'Hotror.

¡r¡ board.
IzI MR. OUINLAN: V/ell, yott'r'e se en the consent
1s¡ judgnrent, u'hich is the -t4l THE COURT: I've secu the consent clecree.

tst MR. OUINLAN: - u'hich is the resrtlt of the
tol resolution.
t7l THE COURT: As I indicated otr Frida¡'.I'm

i Is) floitlg to consicle r anYbody's itl'liltlllcllt tlrirt thel' tlr,ey

¡ l9J \r\¡1lnt to present as to rri,hetlrcr or not I should sign

¡¡ro1 this collsent decree or not. Now, I clidn't

It11t anticipate an evidcntiarY hearing. I could

itrzt ¡rossibh'sce tlÌis all bcing clolre q'ith afficlavits.

tfiol lt suggests th¿lt tl-¡cre's tlre lleed for
il14l ¿ìl-ì e'r'iclentiarv hearing. and that's q'hat I \\Illlrt to

ltrsl ralk about todal'r'r'ith all of t'ou.ls an1'body

¡1r01 going to publicly air the e ndre n'lecliation

]t''zl ploccss. contcmpladng with your evidentiary
i1rel lrcuring calling tlrc nredi:ttor as a u'itlress'r V4rat
i¡rs1 are we cloing lrere'l

ìrro: MR. GARMENT: lnclced we do.

lrrrl MR. BELLOWS: I clon't sce atry wâ)z ta ¿1rsid

ilzzl that, prìrlicrìlârl)' since tlre ¡rre cliator has

1¡zs] rccogniz-ed that the mecliadon could l-lot h¿lve

,1241 slrcccc(lccl r¡'itlror.lt intcr alia the Atlorne]' Gclrctzl.
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¡r; Ancl I think that that's lcalll' tlre point of it.
lq l\llv ou,n fce ling oÍr this is that q,e rkllt'1
lsl ncccssal'il1'have to mke the Coufi's tinlc in
¡a1 huting a hearing :ts long as \{¡e are able to
1s1 clcvclop - I urean, tlre afficlavits th:ìt \\¡c get, we

t6l cirt'r get fionl thilcl ¡ranics :rncl things of that
t7l nrrt[¡r'e b1'r'intte of thc pcople vr'lro \\,ottlcl llot
tel othercvise be able to get thcm.
tel I t'or¡ld not be re luctant or opposed to,

1ro1 if the Coult gave us an expedited discovery
trl schcch¡le , to uking dre ir clcpositions alrd avoid

1rz1 hating to dmg this thing out in court.
t13t THE COURT: Mr. Bellows, )¡ott sa)' th:¡t vou
1ra¡ need to takc clepositions of pcoplc fiol'n all over
¡rs¡ the u'orlcl on this t'notion.And At'e \?ott talking
Irol about -t17) MR. BELLOWS: I don't tlrink so.

tlol THE COURT: rVell, th¿rt's r¡'lrat vot¡ said in
trsl t.his docr¡rr'¡c¡rt.\bu said of tlrc peoplc that rvoulcl

¡zo¡ ncecl to be in an eviclelrti¿rr1' hcariug, q'itllcsses

f?11 ale splcad tìrroughottt the q'orld.Are voll talking
tzzl about board nrcmbers or are ¡'ort talking ¿lLrout

¡ze1 people tllat - sinrilar to tlìese de cl:tt:ttions $'lrere
124] \'ou'l'e talking;rbout DanTerm's intcnt'i V4rat art

¡r¡ it's gone.

f2l Tht' Coun n,ill recall tllat one of the
l3l tllings tlrâÌ u'as not clonc in this ver)' sloq¡ ruslr to
¡a¡ juclgnrent \\,rìs to find out -tst THE COURT: \(4rat ver.v slow ruslr to juclgntent?

101 The nrediation process't

ì r;l MR. BELLOWS:1ts. - \r\¡as to get
tel altcrnatives to dre armnge n)ent that is proposed
¡s1 in tl'ris consellt decree .And I think thitt,for

1ro1 exanrple , and tltis has been a \¡erv large concern of
1r11 nrine, although it's ¡lclt exclusively.
t12l \bu'r'e got a major asset here .\bu've
t13t gor people on the bo:rrd, panicularly the namcd

1r+1 plaiutiffs, u'lro are used to disposing of assem of
¡rs] substantial size .I have to tlelieve that ne ither
¡ro¡ of tlrcnr, fbl that nlatter no one else, would really
trzl unclcrt¿rke to urake the kind of a clecision that hâd

¡re¡ been prescntecl herc in tlre conseut decree ¡¡'itlrout
¡rs¡ considering alternatives.
tzol ¡sq,, p:rrt of the ploblem, of course , is
¡zr1 that ff )'ou stal.t out vt ith the Anorney Geneml of
¡ze] tlre State of lllinois say'ing that this e ntit\' $/ill
¡es1 r'emain hele, that this nill be its focus, that
¡za1 tl-ris is s'lrcre tlrc an lvill bc displa¡'ed, that this
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[1] \\/e talking about as a headng?
ízt MR. BELLOWS: It breaks into t'rvo parts, so

1a1 the iìlìs\'\¡e r is 1'es. It bleaks into tq,o parts.The
1a1 afÍìdatits of cltclamtion fiom peoplc all ovel-the

' ¡s¡ rv<lrlcl. obviouslv we clon't have to clepose thenr.
f6l \(¡ith rcgard to tllc pcoplc qrl'¡9 urcl'e

Fl ilrtinratel)' ir)\'olved in thc nlcdilìtiolì pl'occss

tsl itsclf - and I çr'ould think certainh' l\4r. Hilliard
1s1 u'orrld be <lne of those persons - we coulcl either

1ro1 call hilrr as a u'itness if the Cot¡n u'a¡rtccl to bc
1rr1 involvcd in tlte give-:tncl-takc of it.ol'utc cot¡ld
¡rz1 take his clcposition and scvcntl othcrs and just

t13l lrrgue froln those.Tlre ¡reople all ovcr tht t'orld,
1ra¡ as I s¿I)', al'c pcople froll q4rom vve t¡'ortld get

1rs1 affìdavits.
116l THE COURT: About!'
t1t MR. BELLOWS: The various prlints raisecl in
¡re1 the - the'r'al'ious ¡toil'tts miscd in our lllotiotl ¿rs

tlel to thc cffcct of this orcler on cntities r','ishing to
1zo1 clo business in the fitture in lllinois,
1er 1 not-fo r-1xofìts tìlo st pa l-ti ctt lirrlr'. fb tllr clat io lls.

Ízz) Vie r-r,oulcl also bring in peo¡rle u'lro
¡zs; .r,r,<lrrlcl 

- the Cotu't u,ill rccall that pan of thc -
tz¿l \,oì.r scc, if vou cl<l¡r't gct lllc right thcn:ttlcl thct'c.

1r¡ is lrtlre re $¡e 'rc goirìg to cuter ilrto ¿rn arl:tngetÌlent
¡21 rrrrith arlothcr cr.ltitv lrere in Chicago, I clon't know
¡s¡ that the boarcl nrelrrbcrs would e\¡e n appreciate the
¡a¡ fact that it u'otrld be in the Found¿rtion's best
1s1 intercst to consider altcrnatives fronr places
tol outside of thc smtc.And I thilrk that that is

t¡ sonrething tlrat the Court's entitled to consider
¡e1 rvhcn it detclnrines dre fairness of tlre result of
tgl this process.
tiol THE COURT: Now, Ir4r. Bellows, I don't krror¡t'

¡r11 lrgu' much of an ol)l)ortì.rnitv'r,ou all had to discttss

t1z] the l-list<¡rv of the case n,ith your predecessor
1re1 counsel.
t14l I knou' fiom dreir nlotion tod.t;, 1þ2¡
tlst their clicnt hirs stopped collnrunicating with them,
1re1 and I knos'that tlrey dicl not know that you all

lrTl \\rcle going into coÌrn on the nrotion today on
1re1 Thursda)' until they lead about it in the
llel nes/spaper.
faol But we had in this case I q,ould s¿ry at

tzrl lcast half a dclz-cn scssions u'ith tlre Coun and

¡zz1 u,itlr counsel fl'ont cach sicle to talk about lvhetlrer
lz3l or not this casc u'as Irrcrliatable , and !r,e h¿d sollle
t2¿) I)rctt\¡ long scssions al>out lhat.
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And onc of tlre fìct'ccst propo¡lct'lts for
lzl nlccliation prccess, one of the nrost vtlcifclotls.
r^' . -ct's go tcl trtcclilttion." rvas frolll vottt'clitrllts'

counsel q'ho rt'allted this case nrediated.
,-r Vcll. right fron"l the vert' beginltitrg tlre
¡01 Anorne¡' Gcnct:tl lrlade the staterllcllt tlrat tlre-r'q'cre

not going to be panicipating iu au¡' lrrediatecl
âgrccrllct'tt if it nrcant that tlris collectioll \rttltllcl

tst be lost to the state of lllilrois.That \uas tlp

'."1 front fronr dal'one.
And tlrcre were rl-lan)¡ discttssions irbout

¡, thirt.And thal rt'¿ts the ground rule from tlreir
tlsl perspective pretty much whelt we - not the

' ground mle, be cattse I don't tlìcall to s¿tl'tbat 't
'nras a rule that thel' \t¡ere settitlg, bttt th;rt rtvas

1r-, their conccl'n fionr the velT beginning.Alrcl there
r{71 \\¡its a firll ailing of that q'ith the Cotrn about

q'hether or not there shortld be a nrediation to
1, bcgin q,ith because tllere are t¡nresolved lcgal
lzot isst¡es here.

1 And dte Afiorne)' General mav be right
or nnv be wtong in its I'iew of tlre l¿rq'. ancl tlre

¡: plaintiffs nral' right or \\/rollg. Bttt thcre u'as a

,",1 substautial concern abot¡t the cost of dmg,ging
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trl fiom the ver)'beginning.
tzl MR. BELLOWS: Parclon llre f<lr a rllorìlcllt, )'our
Isl Honor.Tltc rcason I n'as noclcling is I thought that

l4l \\'as tlre putposc of nre cliation. Pcople sul1 out
¡s1 rr,itlr a certain position.TheAttorllev General

¡01 smnecl out s,ith a position tllât sonle conccssion
m hacl ro bc nracle.I clon't fartlt our pre clecessors in

lsl at'l\' ¡r'a)' fbr a¡ll'e cing to tlte llrecliation plocess.

¡s1 That's tlre first poiltt of it, and the recognition
1ro¡ that it is thc ploccss itsetf that is srrpposed to
111l gct pcople to change tlreir positions'That's the
¡rz1 first thing.
t13l The second thing about it is I clon't
1ra¡ think tll¿tt an)'onc reillly conte mplated at the
¡rs¡ beginning of the process that it cor¡ld be

f16l pen/e rled to tlre - and that was tlre word I used

lrz¡ iu our nlotiol'l - to the extellt that it q'as. So I
trel thi¡rk that on tq¡o grounds - )'es, I appreciate the

¡rs1 fact that orlr predecessors agreed to it.We

¡zo1 probabll' woulcl have fol the satlle reasons that they
rzrl did.
lzzl Brrt to rt'ind r¡P in a position r¡4rere

1231 1';6u't" sa¡'ing.Viell, gee , tlre Attortlel' Ge ne nrl

¡ea; rrrade its vie q's clear at the be ginning of the
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this litigation on for -veâl's, and tlrere q'as a

substa¡rtial concet'n about tlre stakes of lrot trf ing
rl to seftle tl-tis.
,l But er,er)'body n,elrt ittto dre process. as

I rrrrclel'stand it. r'r,itl'l the understanding tìrat the

. Attorncy Geneml q,as goilrg to have to siglt on at

ì thc cnd to this agrecrltcrlt. ¿tncl in ot't1cl' to siglr on
" to this agrecmeÍìt. tbere tr)as going to have to be

sonre kincl of conccssictl'l nradc abor,¡t Illinois.
a That t¡'as how it staned. So xT 'he n )'otl
11 sav that things \Á,ere not irired, u,e all hacl a

1 uumber of discussions abottt q4rcl'e the Fottnclation

' \\¡rrs beforc this laq,suit staned and about
r1 negotiations rtith a number of otlrer instittttions

rlsl throughotìt the cott¡ltl'\r ¿rnd r¡'hethcr or rlot this rT 'irs
t the light thing or the \\4ollg thing to do to tr¡'

and settle this case .

sl And a decision q'as llrade b1'all cotlrrsel
f 
,ôì or-r bchalf of irll panies that, yes. let's givc
' this a chance .And this \\/as pl'ctt)¡ nrtlch tlrc

, stltnitrg point. So I know you're slrakillg vtlttr
¡ze1 lreacl )'cs, but I clon't utrclcrstalrcl.\'otl're
; gesting that this u'as sonrething that got

lrirllnrcl'ccl in at tlre last lrrinttlc.\Xiell. this r't'as
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l6l

t7l

t8l

tsl

proccss.\'cs, that's wltl' ¡'ott have this kind of a

ploce ss, 10 8et the m to change tlteir position.
Ancl cluriug that proccss all kincls of

things happcn that q'ere not retrlll'pan of a
lrol'lllal mecliation plocess.lbt¡ don't have people
going outside of this plocess to aftenlpt to
intiuriclate pcople.Arrd it is b1't'itltle of the
conflicts that itrose th:ìt tl-¡e re 's sotlle \/er)/' \¡ery
sc\)cl'c problcms q'ith the validity of any agreenìent

Jrol that lvould be leached.
t1 1l Brrt q'he n I sa1', for example, that -
1re¡ arrcl onll' as an cx:rnrple - tlrat s'e v,'ottld \\¡iìl'lt to

t13l l)r'cscrlt tl"le Cortrt rvitlr cviclelrce of iìltcrllatives of
1ra1 places from n,ithollt tlle suìte, tlre Coun ma)/ very
lrs¡ s,e ll clecicle , after having hcard that evidence or
1re1 altenrativel)' reacling it b1' way of ,n'ritten

trzl submissions, thiìt anlplace that - if it trtrns out
¡re¡ to be. for exanrple, the An lnstitute, tl'lat that
1rs1 might be a sttpe t'ior way of dealing rT'ith this.

ì l20l A u,hole bunclr of tlrings,.ludge, got

Izrl starte d u'ith bare allcgations, rvith allegations
lzzl that rr,,e l)clieve have llo basis ill fact,Th¿rt

¡zs1 f)atr Tcl'ra. for cxanlple. r'.'ante cl his collection here

1ea1 u,hcn the evidence is jtrst the o¡l¡l<lsite.
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til And so I think thcse are thiltgs tltat
tzl tlre Cor¡n shotrlcl ulrclcrst¿rncl alrcl a¡rpreciate .Ancl

Isl if vor¡ sar'. s,e ll, gee. tlrere are all thcse pcople
Jal that have signed on to the resttlt of thc
1s; nrccliation. I u,<¡uld say to ¡'ott,.lttclgc. ¡'ott kllov'.
¡o; s,lrCn ]'otl'\'e gOt the AfiOtllev Gcncml of tlre Smte

¿ of Illinois saving,Tlris is vt'hat the lar¡' is. this
1a1 is u'hat tlre rules are, this is u'hat's going to
1s) ha¡rpen here , ¡'ou get these panicipants - I'm

1ro1 beginning to thinli, well, gee. )'ou ktlo$¡. if that's
1r11 rl,lrcre this is going to rvitrd nP, I rrrean if it's
¡rz1 onl¡' going to - if it's going to n,ind up xt hcre
¡ro¡ rhe Anorne¡, General is going to Lre able to kcep
¡ra1 us lretc in Illinois so that we catt't do othcr
¡rs1 tlrings. then that's rtrhat's going to - that's the
¡ro1 result.That's n,lrat's going to lrappen as a rcst¡lt
lrz¡ of the nlediation.
rlst And if, in fact, that had be eu
¡re1 dispelle d at the beginning, if the people u'ho
1zo1 ¡rartici¡ratcd i¡r the ptocess undetstood that the¡'
prl did not have to capitulate on drose poirrts. if in
¡zz1 firct thosc pcoplc <lid not havc inherent conJlicts
¡zs1 tlrat pre cluded tlrenr fronr taking a tole in tlre
Jeal cle cisional process, the n, )'our Honor. thc

¡r¡ s,ill that this - and in accordance u'itlr their
Jzl fìducian'cluties that tlris rrrirs in tlrc best
¡e1 irrtcrcsts clf the Forrndation as tlle.v unclcrslood it.
t4l Nrtq,, l\{r. Be Iloq's nrav disagre e that it's
¡s¡ in the bcst intcrests, l\{rs.Tcna u:.¡rv di.'rgree,
16l \:Ol.t lrral' cliSagree. or I I'lmv diSagre e, )'Otlr HOllOr.

¡4 Norrc of tlrat is relevant.Thc question is q4rether

tel or not the nmjoritl"s q'ill of this board will be
¡s1 respected.
llol And,1'otrr Honor, no one ducked the
1r r1 issr"rc of u'hether 01' lìot the re u'as coercion.That
t12l \1:âs an issue q'hich had been discussed in fecleral

ti3t courl on Thursday and Friday nrorning in tiont of
f14l '\¡our Honor.And that nratter was specifically
lrs¡ acldressed at the board meeting.
f16l And I u¡ould like to read vour Ho¡ror a
¡rz¡ ponion, a \;erl, shoft poftion, fronl the tmnscript
1re1 of tlre board nreeting.Novr',this is a rough draft
¡rs¡ :rrrd we lraven't hacl tinle to refine it,but this is
I2ol oÌlr best unclcrstarrding of what nras said at the
¡er1 board mceting tlìat !r'as taped.
Í22) Corpoliìte counsel for tlre Foundation,
tzgl lUr. Heirtu'ole, Malk Hcatwole of Nlinston & Stmwn,
1z+1 spcci$calll, ad1"srd all of the direcrors of their
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1r1 non-majority directors s'ould still have the
121 nunrerical nujoritl'at this point.
t3t THE COURT: Let me lrear briefl¡' fionl each
¡a1 sicle . Evcrl'6¡1¿ is being verv silcllt lrcl'e.

tsl MS. STONE: l\4av I speak orr behalf of the
¡e1 Forrnclation, voul' Honor?
t4 THE COURT: ì'es.
tel MS. STONE: The Foundatiot-t's ¡rosition is

1s1 tOdal, rt'hat it þAS ahrta)'S been in tþis Case. q'lriCh

¡ro1 is tìrat the board of directors slrould be able to
111l full thc affairs of the Fot¡ndation \rr'itlrt)rtt rtlldtte
lrzl inflrrc¡rce fronì this Coun, or qrtite fi'itnkll'. fxrm .-

¡rs1 trnha¡rp1'clircctots v'4ro l-rappcn to be in thc
¡ra¡ núlroritv.And that's iìs tt'lte todal' as it r"tas at

llsl the stan of the case.

116l It cloe sn't nìatter q'ho the inclividuals
t17] arc u'ho ura)'tre in the nrinorit-v.TIre f¿rct is that
1re1 a lroard of clircctors determines the facc of an

¡re1 orgarrizirtion through the majoritv u,ill.
taol Atrcl here )'ou lla\¡e a sittntion lr4rcre

¡zr1 thclc \uas a duh¡ constirulcd, duly callccl bc¡ard

¡e4 ntcctil"tg.A qttorttur !\riìs prescllt.There xrtits

¡zs1 r'igclrous cliscussioll ancl a vote u,as he lcl.And

lea; (r to 2. thc clircctors votcd. cxcrcisin¡¡ thcir fl'ee

1r1 rreed to \¡ote thcir fìch¡ciar'¡' dury.
tzl And he stated:In light of the
1s1 allcgations tlrat lrave been brought forwarcl in
t¿l fe deral courr \¡cstcrdal', to a certrin exte nt I \\¡as

tsl not tllere. but I unclerstand tlrat tllat son of tlre
t6l sanle srrbstantive conln)cnts u,cre ulade in the Cook
t¿l Countv coults this nrorning, about the coercion
tel that sonrc of the nrcnrbers of this bourd may feel or
tel rÌlav not feel from tlre âction of the Attorne_v

lro¡ Gcneral.
t11l I think it's imponant for each of you
l12l to.l think, inclicate before ),ou tirke this vote,
¡rs¡ thlrt \¡ou :ìfe voting fle e lv ¿rnd th¿ìt \¡ou âre votiltg
t14t \¡our fiduciar¡' obligations to this board and this
1rs1 institution and without that pressure.And if
li6l al'rvone feels thev can't do that, I don't think we
¡r¡ slrould vo¡e. But if vou are voting freell' and if
llsl vor.l do not feel that conrpulsion, tlre n I think vou
llel âr'e free to vote .

t2ol And this is specificallv q'hat Stephanie
¡er¡ Pace l{:rrshall and Dr.Tcd Stebbins said in
l22l response to that.
l2sl Dr. Marshall:.Just in response to q'hat

l24l \'ou'\/c just said,l\4ark, I have fe lt in thc ¡rast
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that clcspite tlre clcsire of so¡:te board l"tlclllbcrs ovcr
Ízi last 1'car or so to üv to peg mc into an

¡u . -gccl canlp or an alleged side, one siclc or thr
other, I have als'a)'s rt'alked tlt\¡ o\1f11 path and I have

. . alrva)'s spokctt rr,ith nr)' ot't,ll t'oicc to t'eprcscnt the
101 intcgritl, of luy olt'n cotlvicticlns.And I have clone
-- it throughor¡t tlris arcluoits ploccss, and I do so

norr, q,ith ft¡ll knorvle dge of ntv ficluciarl'
tvl responsibilities.
I10l It is true that the Attorncv Ge ncntl's

offìce has asked the lllinois l\'latl'lemittics and

. ,scicnce Acadenty to respclnd to a fact-findirrg
¡ra1 invcstigation.This has not plal'cd â p¿ìrl ill ¡ìl)'

r cle cision-nraking rt'ith respcct to lì'tv fìduciary
,responsibilities as a board nrcurbel of this

1r Foundation. I lrelievc now, as I have said before,
frzl th¡rt tlris nrotion and settlenrent to be in tl'le best

' long-ternr a¡rd strstainable interest of this
. renrarkableFoundation.
tzut Arrd thcn Dr. Stebbins spoke..Ancl it's

¡ intcrestirtg, ¡'ottr Hottor, that in lris conrnrcnts he
cloes cliticize the tactics, as I believe he calls

Iz therìl, of dre Aüorney Ge ner¿l. He spe cifìcally
tz¿] criticizes the Attornel' General, but he s¿ì\'c tl'ì'tt
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l1j anr \'otir¡g n'l\,o\\¡ll cclnscir:trce and fot n'llat I believe
¡21 is the bcst i¡rtcrest of the Founclatiolt for its
¡s1 firf rrrt: lrs an irrclcpcrrclent. r'iablc force in Chicago
1r¡ ali<l in Frrnce lilr thc plonrulgation of American
[s] ÍirT.

161 So.'r,oul'Honor.thcscpanicular
¿ rlirr:crors clearl¡'ancl unequivocâll)' stalcd that
¡a1 thel'bclievccl thcv v'ere voting ln the best

¡s¡ iutcrests of the For¡nclation ancl itr accorclance u'ith
¡ro1 thcir fìclrrciarv cluties :rs thcy unclcrstood it.
tilj I think the board hirs spokcn. it was
n4 t 6 to 2 r'ote , and I thinl' tlre br:ard ptocess
tr¿1 shorrld be rcspected.
t14t THE COURT: I have onc question.I'nt going
J1sl ro go ou and lct the plaintiffs speak in just a
l16l r1]onlent.
i14 The consent decree u'hich I just
lrej re ceived. I have read again during the breaks
trgl hcre .This, as I read it - ancl tell nre if I'm
tzol \r¡rollg - has iì new board, once it's elected,
lerl esscntialll' negotiittillg to pltttncr with anodìer
tzzt institution in Chicago.It cloe sn't require it,
lze¡ cloes it'/
tzll MS. STONE: That's correct, -vour Honor.
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that is not u4rat is influencing his votc.And hc
talks about his history tluouglrout this plocess'

rl about hou' he has been nrore of ¿r cclrtrist or
q sonleolle u'ho is exploring differcnr options. He

talks about his hist<;ry on tlre board.
I camt to the board.I knert' f)alr Tcrra.

1 I caure to the boarcl at the request of .Jinl Collins
.n and .luclith Te t'ra. I've servecl as chait' of tlre

collcctions collrrtittee and I think I sclled
, effcctivel)'.And I brought sone lt'ollderful neq'

11 paintings. helped to bring sollle v'onclcrful llcu'
1'* paintings to the Foundation collccti<¡n.
I I'r'e done this u,itl-lont an)) iota of a

,1 cOnflict of intcrest. I'r'e alwa]'s felt fi'ee to
. ;¡ folnr nry o\\¡l-t jtrdgmcnts.And cither last Attgttst or
1 earlv Scptcmbcr.¡,hen P:rulTtlcker fir'st tolcl nre

aborrt his entllusiasm for the brrilcling in
a1 V,'aslrington and \,\ranting to ltlo\7e thcre. I clisagrccd

lrst I long at'gued to cxplore a varietv of stancl-alone

r options in Chicago.I was s'illing to considcr :ts

- pan of the stnttegic planning going elsct'ìrcre,
,-z¡ l)rrt l"¡rg 1¡trrr¿'1,g been a delenclcl' of Clticago.
r^ò, {ncl tlrcn lrc goes on: I abhor the

r,., câtetlit'lg, tactics of the Attortlev Gcncral. btrt I
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t1l THE COURT: So if sonlething can't bc worked
tzl out. the Tcrm '$'or¡l(l be its os,n scpal:ìte nÌtìseum.
t3l MS. STONE: That's itbsolutell'aD option for
1+1 the board.
tsl THE COURT: And there's absolutell'nothing in
¡e1 here that rcsu'icts the Foundation's abilitv to
l7l cor'ltilll¡e to nln its programs. acti'r'itics. and

¡e1 opetations in Giverny, Fr:rnce?

tel MS. STONE: That's panicttlarlv rcset-ved for
1ro1 the bo:rrcl ,The board's abilit.v ancl fre e clom to
¡rr¡ conclrrcr its activities, operiìtions. and ptogntms
Irzl iu Givcrnl', Fr:rnce , vrlrich abilitv and fì'e e donr the
¡re¡ lllinois Attolnel' General specifìcally
¡ra1 ackugurledges and rtgre e s to.
tlst THE COURT: It can also lencl its collection,
1ro1 as it allva)'s had, to other nr.rscunu throughout the
1r4 Lrnited States ancl continue its echrcational effons
1ra1 in otlrcr places of the United States.

flel MS. STONE: That's correct, your Honor.
tzot THE COURT:The onlv thing that this really
tzrt is nlaking, a cliffe re nce, as I undcrsmnd it, is the
lzz; Forruclatio¡r ca¡r't close up shop ancl move otltside of
¡es1 Illinois pclnìancntl)'. I nrean -tzlt MS. STONE: Right.l think -
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t1l THE COURT: - thcre's a nun)bcr of othcr
tzr cìlrtngcs. ner¡'boaLcl rllcnlbcrs -t3l MS. STONE: - par.ìgnìph 5 of tllc conscnt
¡a1 juclgrrtcnt ruld ordcr probablr, iclcntifics u,hat
1s1 linritaticll)s nìâ\'cxist noq'rvith rcspcct to the
¡01 Founclation's activities for a 50-r'e'tr pcriod.
t7l THE COURT: For ¡r 50-¡'car pcriod.
tel MS. BELLOWS: And self-govcrning, \ror.u'Honor.
1e¡ V4rich is one of the tlrirrgs that we s'ould s¡rcak to

¡ro1 n.lrelr e\ìer\)oÍìe else has a cllance to be heatd.
t11) THE COURT: Okay.And tlris clocunrcnt is the
trel board of tlre Terr:r For¡ndation anrcncling its oq,n
1rs; bvlau,s to put sonre restrictiolls on its activities
1ra1 that f)anTcn:l clicln't put in tlrere lr¡he¡r lre set it
tlsl up.
116l MS. STONE: That's col'rect, )'our Honor.
{11 THE COURT: And any boarcl can do that if it
lrel chooses to do that, can it ¡rot!'
tlsl MS. STONE: That's correct. vour Honor.
I2ot THE COURT: Oka¡'. Let nre lre¿rr fro¡rr the
1zr¡ plaintiffs and the need for - I reall¡' \\:iìnt ),ou
tzzl also to acklress ¡'r'lrctlrer.vou have a problcnt n'ith
1zs1 atrl'thing being filed q,itlr the clerk of tl'le court
lza¡ at this julrcture . I can tell you that \r,hat I'¡ì

1r1 tlrere 's no objcction to tllat.
tzt And the ¡rroblenr is that n,hat they
t3l prcscnt is rcrlll'a question tlrat the .v rvould like
l4l to r1'\' in fhrlt of this Coun, r¡,hich thel' had the
Isl opporlunitv to tr)': nan)el)', vtllAt tt,AS the intent of
101 Ì\,lr.Tcrnr and rr,hat rvas tlre lalr¡ on tllese isstìes,

r/l et celcfit.
tgl Ancl that's the reason we went itìto
1s; nrccliation is the ¡rarties agreed to set tl'ìose

lro¡ tlrings aside, put the nl off tbe table. and get

¡rr1 togcthcr to sce if we couldn't resolve this
1rz¡ clis¡rtrre irì a $'a)'that didn't necessarily tequire
¡re¡ aclcllcssirtg n'lrat were some concerns and isst¡cs on
fr¿l both sides.
lisl Ancl u'hat we had here svas alt Íìgreement
¡ro¡ to nrecliute b1'all the panies, including the
¡rz1 defcndant clire ctors. Counse I now r¡'ould like to
f1B) conle in ancl sa1', Let's take a look at s4rat took
¡rs1 place. Let's go out and take depositions. Let's
¡zo1 clcpose tltc ¡reo¡rle that wcre thele , inclucling the
tzrl nrediator.
Í2?) As 1'oul Honor knows, that would, in
¡zs1 fact. destrol' :rncl undercut the ability to have any
¡za¡ nre cliatioll ill allv case irgaitr, r,r'hich the¡'agreed to.
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1r1 going to ueed to clo is to rcad this tery
121 carcfìrll1'. I ¡r,aut the tr:rnscript of the lrrtard
¡s¡ nreeting and -t4l MR. CARLSON: V¿c'll be happy to give )'ou the
tsl resolution that q¡as passed.

t6l THE COURT: Right. - and tlre rcsolution,
fl the anrendecl bvlâs's. r¡,hatcvct else that )'ott lrave
¡e] frorrrTlrrlrs(lar'. Br"rt let trre llcar fi'onr Plaintiff.
1s¡ Is it Mr. Qrrirrlan I'm looking at?

tlol MR. OUINLAN: \ts, votrr Honor.V¡ell. first
1r r1 of all. tlrr issue here is tlrcir' ¡rrotiou for le ave

1rz1 to fìle objections to this agrccn'lcrlt ol'cor'ìscltt
¡rs1 clecrcc.
t14l Ancl thc proble nr is th¿tt r.r,hat vort re¿tll)'

1rs1 huve hcre is âll agre erìlcnt. I <lon't think tlrere's
Ì161 an)) qucstion - and I clon't e\¡cll tllink that the
1r4 clcfcnclant dil'ectors t:tisc the issue q'hether
¡rai tltere 's agrccrìlcnt or the lcillls of the agrcclllellt.
tlel \ùØhat they tell votr is that thev cloll't
¡zo¡ like thc agre cmelrt arrd tlre'r'don't like thc tcrms
tzrl of the agl'ccrl)ent. Bt¡t rve ltavc ;ì 6 to 2 r'ote ,

lazl u'hich is hcre b)' the attornevs t'cpt'cscttting the
¡ze1 Fotrucllttiort q'ho âttcst to tlrc r'¡tliclitv of that.Vie
¡za1 ìrlrvc thc tclms r,r'hich arc ilr iì'<lrrt ol t'<lt¡r Ht>lror'.

1r; This u'as a nlecliared process, ancl they were
1z; agrecing in that nrediatio¡r that nothing in the
tgl mediation vvor¡ld lre used against anybody involve d
1a¡ iu this. inchrcling anything thât $'as ever said in
¡s1 tlrere.
16l So thc mecliation statcnlcnts a¡rd the
l7l rclìso¡l for vonr order barring disclosrtre of this
[B] \\r¿ìs thal thcse coulcln't be used in couft or in any
¡e¡ otlrcr ¡rrclcce cling against anvbod¡'.Again, a

iflol corlìrì-ronplace t¡'pe of proceclure in nrecliation becausc
t1 1l no one is going to get int<l tìrc nlediatiolt pl'ocess

¡rz; if. in facr, this is going to be sonlcthing to be

1re1 usecl against them.The sânle thing as a

1ra1 srttlcurcnt.This is a seftlcnrent process.
tlsl \brlr Honor herself in a settlenrent
116l pl'occss in any case u,ould sa1', Ladies and
t17l gcntlcnlcll, \¡or.l know that nothing said here is
lre¡ going to be an¡thing that can be used one way or
tlsl the other. Pcople u'ill make statcrìlcnts,
I2ol conlpror-nisc their positions, makc offcrs, make
t21l prolx)s1rls that can't be used latcr on to show drat
t22l thc\' 'r.r,cre urilling to at leâst agree to thât or
t23l lrf{t'cc ro sonlcthing e lsc, again. bccause it \vould
[24] r'ìCvCr rrrrotk.
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Tlrc pulrlic policv of the state. the

è) ' ìrlic ¡rolicl' of the United States. thc ¡rtrlrlic
rsl ^ .icl of the lJnitcd States cxpressed in dre

Arbitration Act âre that the se things are to be

. cncor.uïìgcd. not <liscoumgcd.That's exactl\' \\'hat

101 thc¡' would have lrere . lf ther' \r\:âtlt to cottrplain
-' about tl'tis ltgl'cctrtctrt. alrd if the 1'\\'¿l¡.11 to conrplain

abor¡t this pl'occss. the I' call saf it lvlrs f¡:ttld'
¡*¡ thev catt sa)) it rtas duress.Tlrcy call sa)'those

¡ro1 tlrings.ltut thcv nced evidence of proof that's
clear and colt'r'incing.

Thcre is nothing proffeled anlxvhcre

¡rs1 hcrc that evcll offers a scintill¿t of evidc¡rce that
" +l uoboclv agrcecl to this or it r'r"'asn't plope rl-v agrecd

to. ln fact, thc people that the ¡' allege tlrat

I \'(¡cre sonrehow coerced Íìre I]ot here.The¡'\{¡cfe l)ot

tr¡ ilr the fecleral cotrrt.They don't file an
- afficlayit.Tl-le yer)'people n'lro supposedll' n,cre

' intinriclate d or hurt not orrly do not fìle an

l.,r afficl:t'r'it or appe¿lri in fact, thev lnakc a

'^il statcnlctrt tlrat thcir vote lrirs notlring to do u'ith
it.That tlle\' $¡cre ¡rot coerced inro nnking this
rrote.The

l24l quest.io¡l.
)' ur"eke their vote because it's a lrard
And q'c think on a better anall'sis here,
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¡r1 about.
lzl And if tlle v n'Al'lt to sál\¡ this \{¡lls a

1s1 cocrccd t¡pc of thing. it reqrtites clear ancl

Fl convinci¡rg evidence.Alld that's afier thel'adnrit
tsl tlrere's an agl'cctlìellt; )'ot¡ ll'lt¡st have to set it
1s¡ aside.There is no cvidelrce of drat at all.At
ø all.All thet'ha'r'e is afficla'r'its of third
1e1 ¡rarrie s, afficlalits of an inclividttal, ì\4r.Trtcker,

1s¡ v,lro hinrse lf can't te stify to r,r'hat tlrese people

troj feel or don't feel.
till He said,l think thcl' n's¡s coerced'

1re¡ Thel' just told us they ¡t¡cren't'Aud in fact the

1ra¡ fedctal cotttt couldn't see any b:rsis 10 this.

¡ra¡ Nothing's rrcw.They fìled the same things in the

1rs¡ fecleral corlrt. So there's nothing Irere in front
¡re] of 1'onr Honor to \\ral'tÌltlt any kind of itllorving them

¡r4 to file thcse matters or to be heard.

tlsl These itre tllings that they are iust
¡rs¡ dissatisfied with.\Well, they're dissatisfied

¡zo1 u'ith a lot of things. Fmnkll', we're diss¿ttisfied

1er1 n'ith a lot of things.
Ízzt THE COURT: Do you believe that it would be

Ieel diffele¡rt if tlrel'c¿rme forq'ard with a nrotion that

[24] \^¡as seeking to have the Cortn not âppro\re the
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I it's the light result.And that's u'hat the)'s¿tid'

1 Tlre fcclcral clistrict court judge saicl, Look,

1s1 there's nothing unlau'fitl about that.
pl \(4lrtt r,rte have ¿rs a sitrntion is thel'
¡ conrlrlain abot¡t the lar','ful activit)'of tlre Attorne¡'

t Gclleml anrl thev conlplain abottt tlre lauful
¡¡ activit¡' of tu'o clit'cctors that are lroth lau't'ul'
le¡ And 1o sollrehoq¡ sa)' that tlrat is tllltau'fitl has in no

Ð qr¿ì'\¡bccn clenrollstr:tted'Alrd it has not'
¡l It is inclicated here clearlv what we

rl1 have is a p:ttîr'tt,lro has aglced bec¿rltse tlrcl'clicln't
'e1 prcvail.Thcirlicu's didn't rvin ottt.Btlt it n'¿ts

r one of thost colrr¡lt'orrrise clecisions. ltncl thcl lvcte
,a; sttbjccr to the satrre fequirerllcllts as evcrl'bod¡'
rs1 clse .Tì-tc)'\t'cre part of the board' and tlre board

o1 chose to do this.
¡ THE COURT: Are vott saf ing that )'ou re

1re1 objccting to tlrcnt filing a nrotion'/
liel MR. OUINLAN: I see no basis for it, r'ottr
:ol Honol.Tlrele is no proper tactic lrcl'c.V¡lrat
:r1 ther"rc asking in that ll'lotioll is IO col-lle ft¡rrtard

1ez1 'r'r,itlr c'r,iclclrce that is totallv irrelcvatìt to
,?î lrctlrcr ot' llot thcl'e $'as âu agl'tcllìclrt <lr rr'hetlrer

!4t ,'n()t th( lcl't-l'ls \\/cl'e agrcccl to.That's u'lrat iÎ's Iz¿l thcit' t'l-tcltion
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t1l scttlcn]e llt becatlse it was not a settlcrllent, llot
¡21 agreed to, sonìething vnong'/
rsl MR. OUINLAN: Thel'shorved that it had not
t¿l bcc¡r agree d or not settled to, ¿tncl there was

lsl substantiltl e'r'ide nce - that is lvhat the Illinois
Iel lau' reqrtires is stlbstanti¿tl eviclence .It might
¡zi rcquile a hcaring. But there's no subsuntial
tsl evidence of dris. In fact, it's adnútted.
tel THE COURT: \7hat about ¿rn argttmcnt that

¡ro1 perlraps there 's sonrething illegal about this
t11l scttlerì-tcnt'/ J know thcre u¡ere sollle stâtetlletlts

¡rz1 nrade about that tlre other da-v, but I don't le:rll1'

tr3l see that lreccsstrrily here in terlrrs of sontething -
t14l cases that are cited that sa1r5 t-1tr,, there's some

1rs1 pro'r'ision of this:ìgreenìcnt that is colltrilry to

1ra¡ lllinois law.
tln MR. OUINLAN: \ùlell, if votl notice in their
1re¡ pleacling th¿ìt they have filed - actually it's a

1rs1 pleacling, tltere 's no complaint on file.There's
¡zo; acttralll' nothing i¡r front of your Honor other than

tzll I rccìrìcst to file a lllotion. So that there's no

t2zl l'cqrtest to file a pleacling.There's nothing that

¡zs; l'llings this case ill fi'ont of the Cotttt othcr tll¿ìn
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t1l And, r'our Honor. if the illcgalitl' of
tzl this - I clon't sce arl\¡ c'r'idencc of anlrhin6t

¡s¡ tlrat's illcgal.Tlrerc's nothing hcrc that

1a] r.tclicall¡' changes lhe bl'lag's ancl sa1's ltttlrhing
1s1 tlrat's dmnratic.V/e calr llever do "X" or \ve câll

f6l ne vcr do "\'," ol'\\¡c irlnre diatell' agl'cc lhat q'c
p¡ c--hangccl the lau'. the bodl' of tlle lan' clf lllinois,

¡e¡ or v'hatever it nright be .The¡''re otganizecl ltlrder

¡s¡ tlre lalvs of tlre State of Illinois'
tiol As any corpomtion. the lart's of tlre

111l stlue in rvlrich )¡otì :ìrc otganized under ¡rrc the

Jrzl litn's that apply.They are ot'girnizecl ttncler this

tl3l smtc. altcl dre-v lrre venue d here in Illinois. Can

¡ra1 thev clrangc it!'Nflell, they lrave to look to the

¡rs1 lâw of Illinois.That's q'here thel'chose to con)e

¡re¡ atrcl n'hcrc thcl' chose to clo it. Bttt thel' lìake no

¡r4 allegations itr any lvay that tl'lis is \vl'oltg.

¡ra¡ illcgal, or \\/e 't'e cloing anlthing impropcr here in

¡rs¡ this panicular consent decree.

t2D1 All we're doing is anicttlating sonle

¡zr¡ things.That is tlre extetlt of the - to clrange

¡ze¡ the nunrber of clirectors, to agree to clo sonretlring

¡r1 tlasis fbr that.\bu knott, the s'hole point here ,

tzl rhev talk rtbor.lt stuff that's ontsicle the smte .

tsl We can take all of these clcpositions of people
t¿l alc;u¡rcl tlre u,orld.I don't klltlq,xltllat tlre-v can add

¡s1 I l'eall¡'don't.Alld I don't see holt'they carr add

¡01 aurrhing to it, othcr than to sal' thev have

6 opinir:ns about s'lrat ntight ltappen. eI ccter¿.

tal I also would ask that even the
tsl clocuurcuts that have be en filed b1'architects and

¡ro¡ otlrers and leal estate brokers, all thel' talk
111 alrout is u4rat sonrebodl'might have lr'¿rnted to do

¡rz1 about re nting propefty, of using ploperry,
[13] et cctera.
tr4l As lrre all know from anl'thing to dealing
1rs1 r,r'itlr tlìe states, a lot of people nret and inte¡rded

1re1 to do a lot of things that they tlever got arortnd

1r¡ to cloing.And it didn't lrappen.Nobody changed

¡re1 tlre location of the Fottndation fron: Illinois.
1rs1 Nobocl¡' changed the b14au's, nobody mo't'ed'

t2ol h u,as a qrtestion of what ever,vbody n'as

Jzr¡ thinking. Evervbody rvas looking for a better
¡zz1 placc and a bettcr forulrr lbr the Terr:t Museum.

¡ze1 And drel' þx¿ talfted about that before, vvhich all
¡ea1 for a periocl of time
1za1 bincl tlrcm to an¡thi

,That does not in iìn)' \{¡aY

ng else.The)' lrave volttntaril)' ¡za1 the partie s adnrit. C¡rn lt'e find ¿r beuer place in
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¡r1 Clricago? How can we move this'/ How c¿ìn we lllove
tzl al'oulrd to get this out irnd get a beter exposure'/

tsl And these are the things that u,cre
1r¡ nrediated, a¡rd tllese wcre the things that tl/ere

tsl rcsolvecl. So to srtggest l]ow thirt we could come in

tol a¡rcl just mise it at thc eleventlr lrout'* tlre¡'say
¡z¡ thel' llevcl' kllcq' about the inttnt of the Attotuel'
tel Gencral.Thcv ucvel realized dris is what he

¡s1 s'anted.
1ol Tlrel' ktrcw fionr the verl'begitlning, 1'our
1rr¡ Houor.Thcv kncw throttgìrortt tlris.These wele
¡re1 things that if tlrey vvanted to raise to 1'ou, if
1rs1 thcv s,ânïed to obje ct, the-v cor.rld have dotle so.

1ra1 The r, agreed ancl they entered into the orclel to
1rs; fully panicipate in this nrediation and never
1te1 s,ithdlcu, that until they came in at the eleventh
114 l"rotrr ancì ancmpted to file thcse pleacliltgs in

1re1 federal court.
rlel THE COURT: No, they gave clirections to their

couusel Io stop panicipatirrg in trrcetings.
MR. OUINLAN: On the 4th of .lune. So we're

talking abotrt sontcthing that never took place at

lzgl this tirle . A¡rd of coulse we hat'e colltrary
tz¿l afTicllt.uits that coultl atlcst to jtrst tlte cotltlitr.v

1r1 aglre cl to clo ce rtain things. Otlrcr panies have

tzl Ìolrtnutril¡' agt'ce d not to do things \'r¡hich enabled

tsl rrs to go fotrvard. So thcre is nothing lrcre in

r4l lcrnìs of tlre laq'that is set fotrr":rrd'Tìlele's

1s1 rrothing, tlrat s,ould corltest tlrat.There's notlting

¡s1 illcgal.Alrd if tlrel' did that.thcr"d havc to clo

¡4 it b1' solrre nrotion as sct forth, sotle basis for ¿rn

¡a1 illcgaì act of the bodY.

tel llut this lr'¿rs mediation'There is

¡ro1 rrothing illcgal :ttlout me dilttion, there is nothing

1rr1 illcgal about tlre topics.thcre is nothing illeg:tl

tlzl lìl)ortt ¡arl1i¡{ \\rits bcing done.As cor¡trse I for the

Irsl Fcluudation poilrted out. this is xT 'lrat's clone all

1ra1 tl.rc tinre.Tlris is a typical t1'pc of thing a board

1rs1 r'rroulcl consider. It's a ty-pical t1'pc of thing
1ro1 going folrtard that you'd look at.A cle cre e , a

1rz1 ntccliltti<tn. a lcsolution of this. Boarcls across

1re1 tlre u,ot'ld consider tl-lese q'pe of thitrgs all the

llel tinre.
fzol Ancl fot cortnse I to con'le in lrcle and

I21l suggcst at the clcvcuth l]otlf thtt thcre is

l2zl sonlcthit'tg, stliluge tlrat's going on lrcrc ancl to

t23l sullfrcst clcposing the nlccliator. I think is just

¡zai or11llttrclish. t'rlttr Holrot'.Tlrcrc is absoltttclt' I'to

r l2ol

lt21l

"Í22)
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intent.That was the issue that would need t<l be

fzl d and need to be resolved. But that wasn't
t?' r---¡ly part of the me diation.The approach of

mediation is to remove the issues of which people

, , are in contest about and to seek those things that
t6l you are in agreentent about.furd that's how you

resolve it.
THE COURT: Mr. Quinlan, have you ever heard

tsl of a situation where there 's been a coun<rrdered
¡ro1 mediation, and then everybody comes in and puts

¡ the mediator on the stand and has all the
l. mediation completely aired? Have you all been
¡rs¡ atlle to find any cases where that's bee n done?

t, MR.QUINLAN: No,yourHonor.
r THE COURT: How about you all? Have you ever
tr-. been able to -t1¡ MR. BELLOWS: I haven't researched it, your
I Honor, but I would say in that regard that
I certainly the Court's entitled to go beyond -
¡zo¡ behind any settlenrent to determine whether it was

r I obtained by fraud.
¡ If the Coun fe els that Mr. Hiltiard
¡z is, by virtue of his appointment, sacrosanct in
lz¿ì these procee dings - I'm not saying that in the
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tll THE COURT: ìù7ell, perhaps it wasn't -Ízt MR. BELLOWS: I don't know whether you agree
¡s¡ u'ith it or don't agree with it, but wltat I'm,

¡a¡ saying, is that on.hure the 19th it was a 6 to 5
fsl \¡Ote.

t6l Tl{E COURT: Well, it wasn't a vote of the
m boald because there was no board nÌce.ting. It was

¡a1 a mediirtion session on.Tune l9th.The board did
tel not meet till Friday.
tlot MR. BELLOWS: Your Honor,I think, you know,
trrl that Mr. Hitliard was cenainly capable of
¡re1 aniculating what it was, His position was that
trsl i( was ratified. I don't really care, your Honor,
ir¿l if it was unanimous.
t1sl I still think, your Honor',
¡re1 notwithsunding the statement of counsel, that it
tr.l doesn't nr:tfter what the Court believes.That's
¡ra¡ insane.This Coun is here to determine questions
¡ro1 of this nature.Is this co{porarion acting
t2ol pursuant to its charter, to its bylaws, and just
¡zr1 going out and changing the charter and the bylaws?
¡ze¡ If that action of changing the charter and the
¡es1 bylaws is inappropriate, if the vote could change
te¿t the charter and the bylaws it panicipated in by
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pejoradve - then I could understand that- I
could even sympathize with it. But that does not

I mean in and of itself that the Coun's not
I entitled to sonre of the other information that can

be obtained from this hearing.I've heard all
kinds of things, your Honor.lùíell, you know,

1 there 's really nothing fundamentally changed here
' Nothing fundamentally changed here.

THE COURT: Well, there 's a lot that's
,, changed.There is no issue that there is a lot
I that has changed. One of the most significant

¡ things and, quite frankly, one of the things that
r surprised me the most is this board agreed that

r¡ the entire board was going to resign.When I read

,,il that, I was very surprised. But that's what was

r decided and voted on by the majority' I didn't
expect that to come out of this.

rt MR. BELLOWS: rùØell,I'd like to speak to

tror whether it was voted on by the majority. First of
r all, as the Court has heard from Mr. Hilliard, at

, the very beginning of this session today,

,"el Mr. Hilliard said the vote was taken onJune 19.

f 'as ratified on June 29th.That's what
r'.,. Hilliard said.
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1r¡ people who should not have been voting, should not
¡z¡ have been voting.And to sit here and say, I
¡e¡ haven't been coerced.
t4t But, you know, the interesting thing
tsl about it,.Trrdge, is that these statements were
101 nrade in the context of all this pressure has been
p¡ applied to me, but I'm voting my conscience.
tst That's the very point of this thing.
¡s¡ It cloesn't make any difference whether people felt

¡ro¡ that they were being coerced;they had sonìething
¡rr¡ to lose by not making that vote,And what they
lrz¡ had to lose , yout Honor, was sonìething that didn't
¡rs¡ have ân).thing to do with the business of the
¡r+¡ Foundation. It was personal, their personal
tlsl exposure.And as a result of that, your Honor,
¡rs¡ they should not have panicipated in the vote.
ri4 THE COURT: \ùlho should not have participated?
riet MR. BELLOWS: I'm talking about the two
¡rst people who made the statement that they weren't
¡zo¡ being coerced even though - it's semicolon -
tzrl however,I think that what the Attorney General
tzzl h¿rs done as far as aftempdng to coerce me, I
tzgl thinlc is terrible.I'm voting this way of my own
¡z+1 conscie nce but I think it's terrible that he
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t1l attcnlptccl to cocrce rle.
tz) I think rhat the point of it,.luclge . is

¡s¡ thcr,shoulcl not llâ\'e participatcd in that vote b)'
1a; r'iltrre of tlle fact that tlrev had an ilrlrcrcnt
¡s¡ cr;rrflict l)crr,r'ee n bcing threaf clrccl pcrsoltallv and

¡e] lranici¡rlrting in the \;ote on the FoUndatioll.
m Cotrnse I has also illciicatccl \{¡e 'rc goitt€l

1a1 to be taking clcpositions around tÌre q,orld.l said

¡s1 jtrst tlre opposite .That the ¡reople fronr alottnd
lro¡ the $,orlcl are people q'hose affìdar.its \r¡e c:ln get

¡rr1 fìrll1' and ficely.
ti2l But r,r'ith l'egard to the eviclerrcc I think
1re¡ that the Cot¡tt shotrld hear is tlte satlìc eviclcnce

lra¡ tlrat it r,r,or¡ld lrear in cletcrnrinittg tt4rether a

tlsl settlenlcnt agreerì]ent had been procured by
¡re¡ ina¡rpropriatc nlealls, b)' cocrcion, b¡' fi:rtrd, b¡' any
¡r4 of tlrose things.
tlgt Alld I thinli that the Coun has tl-le

1rs¡ responsibiIit1',.Iudge, uotwithsuncling the fact
lzol that thcre has been this nrediation prccess. to
¡zr1 objectiveh' l'evielv tlre result. trotq'ithstalrcling the
[22] vote.
t23t THE COURT: Are you sugge$ing that I
¡za) intelvicu' thosc tr¡,o boarcl nrcnrbers to fìnd out

¡r1 lllinois tlrc cnforccnlcnt of the laqrs and the
¡21 rcgrrlations ¿urtl tltc pxrper conduct of fotlnclations.
¡sl rl'hich rhc cirizens of Illinois are e ntitled to,

¡a1 but nìorc to thc poiltt to cnforcc an ilrtent n'hich
fsl \\:as tlot l)t'olcrl b¡' an¡' e'r'ide utiar)' I)t'occe ding
lol before ]'our Honor.
I7l So u,c havc the pre-nrecliation.\X/e have
¡a1 n'hat hap¡re ncrl cltrring the nrediadoll, and counsel -
¡s; I{r. Quinlan - has - ancl rve strougll' agree that

Jrol eviclcnce ancl ploof are q4rat are neecled in this
1rr¡ insmnce.
t1?l Tlrc acts q'hich took place to qrhich

1re1 Dr. Stcbbins l'efelled, the threatelring - these

f14l âl'c not n'r\¡ \\¡ords, cotìltse I read thenr - threatening
1rs¡ tactics of tlre Attornel' General, the onl,v aftofne]¡
¡ro1 scatecl tlrrotrghout that nlecliation ¡rrocess.V4len
1rz1 sonrebod)' statcs that in tlre sanre se ntence that
1ra; the¡'incticate the illcreclible imponance of the
tlsl ple sen'ation of tlreir cre dibility, and in the next
t2ol se ntcnce sa¡'s,And I abhor the threatening
f21l tactics. but I agree of my oq'n fi'ce rvill, I
tzel belicvc it is the Coun's clut¡' to guestion \\/hat

t?31 that n'¡eant.
lzal ¡\s¡4,, \¡ou coulcl bring Dr. Stcbbins and
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{31

t4l

- tsl

l6l

t7l

t8l
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[1 0]

l1 1l

112l

f13l

[14]

l1 5l

f16l

r.r'hether or ¡lot tlìe \' ¡l'e re coel'ce cl'1

MR. BELLOWS:That's not the issr¡e.
THE COUBT: Have vou e\¡er1 spoken to citlrer of

tlrc¡rr to - I ha'r'e no affidavits froln thcm. I lrave
¿rbsolutelv rrothing to suggefi -

MS. BELLOWS: \bur Honor. if i nrar'.l(,'e see

this - and I u,ill iìnswer',vottr c¡ttcsti<llrs clircctl.v.
Br¡t wc scc tllis in two lalgc catcgorics at Icast.
We sce tlre acts that led up to the lrrecliation
process. I should sâ)' three categot'ies: thc acts
q'hiclr lccl to the nrecliation pt'occss to q,hich all
agrccd, the clecisi<ln to nrediate.

But tlrose acts irrvolved '

nrisrc¡rlcscntations to this Cotttt u,hich lecl this
Corut to g,r.Irìt a motion for ilrtctlclrtion on the
Attornev Ge neml's bellalf to begin r'.,ith.Alld

trl Dr. l\{arshall into this cotrn atrd questioll tllelÌ)
tz) rrncler oath, l)ut it is the essence of irrtinridation;
þl tbe bettcr the itrtimiclation, the less this Court
1a1 u,ill lrear thaf thel' 1's¡¿¿ for anrthing other than

¡s1 llv tlre ir os,n free will.The tìlore successftrl the
¡e1 ilrrinriclat<)r. the less likell' the intinridatee to

I t-ll conle fblr,r,ard and say,\'ou're fight, )¡otlr Honor, I

i ¡e1 n'as intimidated.l f'elt I lvould lose 90 percent

I tst of m-v fiutding rvhich I re ceive flonr the State of
irrol Illinois - in Dr. Stebbins'position - and

¡¡rr1 pcrhaps be subje ct to cotltiuued inquily b)'the
1rz1 Attorne 1' GcucrÌtl, q'hich Dr. Ivlarshall said right in
¡ro1 thc sar'ìre se nlcnce , probabll' a sel-uicolon.
ti4l Yes. of nty own tì'ee '¡,ill, but I n ottld
1rs1 like to âckllo$/lcdge that the Attorney Ge ne r:tl has

116l coule into nr1' acadenry and is in the ptocess of
1rz1 nraking incluilies.The vcl')' sanre office of the
1re; Attorncl'Ge¡rct:tl that is seated at the mecliation,

ilel \¡our Honor.
Izot Tlrose to rlle are tlre beginnings of

it21l l)rctt\¡ substalltial evidcnce and proof tllât there
ilzzl is stlmething u,t'ong q,ith tlre free rliscttssion that
.¡ze¡ shrnlcl be taking place in the nlcrliation.
',1p4) And thcn I have t'llv thil'(l categorf if

lrz¡ tl-rOsc nrisr.cl;r'escrltalions, it is our posirion.
¡ra¡ involvccl tlre intent of DanTen:r to kcep tlre
flel nlì.rseunl in Illinois.
tzol Btrt fot'that repl'escrlt;ìtiotl alrcl the
1zr1 clccisiou of this Cotrn to givc tllc Atlorllev
tezl Gcrrcr:rl acccss to the nrediation l)t'occss. llot so

lesl urucl.ì ro prote ct the citiz-cns rtf Illirrtlis fì'<lnr

¡za1 thc - n()t scl nruclr 1() assul'c thc citizclls of
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you'll permit nìe , your Honor.And that third
. r c^"egory is, is the agreement that was reached
tst ,ething that the Coun should in fact sign,

agree to, corlsent to? And for a number of reasons
the answer is no.

t6l Let's start with a simple one, the
r/r power of negotiation. One of the provisions that

your Honor asked Mr. Quinlan and Ms. Stone about
. - earlier was, is it a fact that as pan of this

1ro1 order that I just - I saw a few minutes ago, so

¡ I'm absorbing it as we go.

¡ But is it a fact that one of the
Ilrr provisions of this order is that the Te rra
¡ra1 Formdation will be asked to negotiate with some -t perhaps somebody could help me with the exact
¡, wording - but some entity as to the future of the
tr¡ collection?
| | Now, the only entity in this ciry the
I one that we regard very very highl¡ but the only
¡z entiry that I know of, your Honor, that would be a
¡zr¡ likely candidate to accept this collection, would
f ' be the Art Institute of Chicago. Puning aside
1- for the moment that our esteemed mediator is in
¡z*, fact a well-known lover and board member comnritted

Page 7'l

¡r¡ mecliation, specifically Dr. Marshall.
t?t What curious timing that at the end of
¡s¡ May, as the mediation is conring to a close, the
¡+¡ people who have the control over the tining of
¡s¡ that inquiry would choose to file an inquiry as

¡o¡ opposed to two or three weeks later.

m Puning that aside - not totally
¡e1 aside - but moving back to the power of
¡s¡ negotiation, how difficult it is, what colnmon

tlol sense it is, to understand that no entity has the
tr lt ability to negotiate if there is only one side
¡r4 negotiating.If there is nothing - no other
¡rs¡ entity in the city of Chicago able to accept this
lrn¡ collection - and they are being directed only to
t15l negotiate with an Ãrl entity for partnership in
¡ro¡ the city of Chicago, limited to that -ín THE COURT: I don't read that the Art
tisl Institute is the only entity.There were lots of
¡s¡ discussions in this mediation process.You're
¡eo¡ just assuming the Art Institute .

t21t MS. BELLOWS: No, I am assuning the Art
¡zz¡ Institute because of the phrasing of the conse nt
¡zs¡ judgment, your Honor.
t?4t THE COURT: ì7-hich paragraph?

Page 70

' to the Art Institute - and when this canìe up,
frankly, I have to say might well have considered

, when the word "art" came slashed with "institute "
I that perhaps as far as the appearance of a fair

and open discussion night have suggested that
another mediator come forward.

I THE COURT: This was also very fully
¡ discussed with all of the parties before the

mediator was selected, and everybody agreed,
r including Mr. Crowe,And no mediator was even

I considercd unless we had agreement.And
,,rr Mr. Hilliard's association with the Art Institttte
t was clisclosed from day one.

. MS. BELLOWS: Absolutely, your Honor.I
il think that Mr. Hilliard's resnme is well known to

I - everyone in the ciry of Chicago and his lack of
r bias generally accepted. However, combine that

¡ with the tactics of the Attorney Gener¿l to which
1,Jl Mr. Hilliard could never have assumed.

I I clon't think that Mr. Hilliard would
ever have anticipated that right snrack clab toward

21 the end of his mediation process would the
¡zs; / rrney Gener¿l choose that dme to file an
, -.riry directed at one of the panicipants in the

Pagø72

r11 MS. BELLOWS: If somebody could help me find
tzl it,I would.
rst MR. CARLSON: It's paragraph 11, your Honor,
pl right at the end. Not to interrupt counsel in her
t5t argunìent, but the words there are "chicago
¡e1 metropolitan area." I was involved in the
¡4 drzfting of the order, and it was intended to
¡e1 allow the corporation to talk with Northwestern
1s1 University. I don't know how far the Chicago

tlol metropolitan area extends, but it was clesigned to
¡r r¡ be much br-oader than just the city of Chicago.
tlat MS. BELLOWS: To that point, your Honor, the
¡re¡ only entity of the caliber that would accept this
¡ra1 collection in the metropolitana;rea of the city of
¡rs¡ Chicago is undeniably theAn Institute.
t16l If I am incorrect, the n again I submit
¡r4 that evidence and proof would be a discussion for
¡re¡ what other entities theTerra Foundation's board
¡rs1 wolrld have the ability to negotiate freely so that
¡eo¡ they could determine the simple itenx, such as

¡zr1 what commitment will an institution make to the
Ízzj Terca collection when it arrive s.ln what way
tzsl will it be clisplal'ed and as a whole or piecemeal?

tz¿l 
-ùühat kind of noney will they spend to ensure that
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¡r¡ it is properly marketed and that it is properly -
rzì that the ptrblic not only in the city of Chicago
tgt and sute of Illinois, but according to Dan
p¡ Terra's intent, the global public and cenainly
tsl the national public would have the oppomunity.
t6t The tlpe of institute that if your
m Honor probably in her discttssions relating to
¡e¡ would be the Corcoran Museum or the Nadonal
¡s¡ Gallery or the Philadelphia Art Museum.There are

lro¡ a number of museums of the caliber of the Art
f r rt Insdtute, those in Chicago.And I would say none
tl2l conlpare. Nonetheless, therc was no beauty
t13l contest.
t14l And this agreement fore closes the free
¡rs¡ and powerful negotiation of the kind of agreement
¡ro¡ that would be undeniably pan of any situation
¡r4 where you would put a collection out to bid, so to
¡re¡ speak. It is to nìe so much a mâtter of common
tlet sense that that small sentence should be read very
¡zo¡ carefully by this Coun as it recognizes whether
tail or not this Coun should sign this agreenlent.
Int Let me speak to selÊgovernance.I
t2s] cannot say at this moment what the composition of
¡z+1 the major boards of significant found:rtions are in

Page

t1t But the question is, if the Attorney
Izl General of the state of Illinois now comes into a
tst private foundation without proof of wrongdoing in
t4l any way and mkes over the governance of the
¡s¡ foundation to the extent that they're able to
¡o¡ negotiate an agreement which names the panies on
14 the board, requires the Anorney General to have

¡e¡ approval as to where the Attorney General's
pt office - not the board, the board has given up

¡ro1 its right to self-governance - to require the
¡ r¡ Attorney General to say yea or nay as to whether
tlzl this organization can stay in the state of
¡s¡ Illinois in the future.
ti4l MS. STONE: Your Honor, may I respond very
trq briefly?
n6l THE COURT: Yes.

r1I MS. STONE: I have four points. First, let
tlst nre correct a nrisimpression about my earlier
tlet statenent. Of course , what the Court tlinks about
¡zo1 the validity of the settlement -rzit THE COURT: Oh,I didn't take offense at that
p4 at all. But -tzsl MS. STONE: My point is an imponant -rzlt THE COURT: - I agree with -
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¡r¡ the Chicago area, much Iess the United States at
tzt this nìoment. Evidence and proof will show that.
tsl I suspect, your Honor, that it will be
p¡ hard to show foundations of this character who are

¡s¡ preclucled from choosing - or who are prech'rded

101 from choosing board members who are not - a

¡a majoriry of whom are not members of the citize ns
pl of the state of lllinois.
tsl I would subnút, your Honor, though

lro¡ without evidence today, and that's one of the
t11l reasons we would like to go forward with this
¡rz¡ hearing, that the Field Museum, that the Art
Irst Institute itself perhaps, that the Museum of
¡ra¡ ContemponrryArt, and the Science and Industry
trsl Museum, and the ,¡tquarium do not have in their
1ro1 bylaws a governance position where they are

¡r¡ required to have a nrajority of their nlembers fiom
tret the Smte of Illinois.
(1et THE COURT: Is there an)'thing illegal about
l2ol that?
r21t MS. BELLOWS: Is it illegal? It is cenainly
t22l overreaching, and it might - I would hope that
tzsl counsel for the Foundation wouldn't draft
tz¿l something that they thought was illegal.

Page

r1t MS. STONE: - board should run the
¡z¡ organization.
rst THE COURT: Right.As long as they're doing
¡a1 it properly.
rsl MS. STONE: Right.Ând the point is that
t6l your Honor cannot substitute her business
m judgme nt; none of us can substitute our business
1e¡ judgme nt or the business judgment of the directors
tq of the Foundation.That's point one, and that was

1ro1 all I intended, your Honor.
t11l Number two, âs your Honor pointed out,
trz] a coqpor¿tion can through the majority of its
¡rs¡ directors, decide to actually limit its powers by
¡r+1 voting amendments to its bylaws.And we do
¡rs1 believe, your Honor, that what the board has

1re1 agre ed to is indeed a further resriction of its
tizj powers far beyond what existed when this case was

¡ra¡ first filed.
tlel The Foundation has nevef agreed with
¡eo1 the very crabbed and limited and, quite frankly,
¡zr1 far-fetched interpretation that the plaintiffs in
pz1 the AG had of the bylaws that were in existence at
1zs1 the time this case was fìled.
t24t At the time this case was filed, this
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Foundation was free to operate outside of
Ízt rois. However, the board of directors,
[o' .. -.ircising its business judgmcnt, has agreed to

this agree ment, this settlentent, that does

. , contenìplate cenain restrictions for
lol 50 years.

The third point, your Honor - and
included within that restriction is also the

¡s¡ residency requirement.Again, Ms. Bellows points
Jro¡ out that this is sonrewhat unusual. It may be ,

your Hono¡ but it is what the board of directors
I exercising their business judgment has decided to
1re¡ do.

r The third point, your Honor, is that
the Coun should not, and counsel in their zeal

¡r -. should not, impose funher restrictions upon the
rrt board and the board has agreed.The board has not
I agreed to paftner with the Art Institute.That
r should be very clear.
[2uJ All the board has done is to set up a

¡ strategic planning comnrittee with certain
directors and shall try to negotiate a pannership

tr with another Chicago metropolitaîatea institution
rz¿1 with the goal of ceasing to operate a stand-alone

Page 79

t11 not cowed, he was not silenced. He fe lt that he
¡e¡ could indeed cxpress his ftee will and point out
¡s¡ that he did not appreciate the way the Attorney
I¿t Ge neral has conducted himself during this
¡s¡ litigation and during the mecliation, but that
t6l nevertheless, for all of the reasons he
m articulated, for all the reasons lre thoug,ht it was

¡e1 imp<;rtant to remain in Chicago, he thought this
tel was the best outcome for the Foundarion.
tlol Again, it's not what I think, it's not
¡rr1 what anyone else thi¡ks.It's what Dr. Stebbins,
trzl Dr. Malshall, and the four other people who voted
¡ro¡ for this think.We had a vote, it was 6 to 2.

lr¿l 'fhis is what the board wants to do.
tlst MR.TODD: Your Honor -
116l THE COURT: One second.Vcry briefly,I'm
¡r¡ just about to wrap this up. But I realize I
trel have n't heard from the Anorriey General, but I'm
tlet even going to hold off on d<ling that unless
¡zo1 Mr. Perkins strongly objects.
t21l But go ahead.
tzzj MR.TODD: Your Honor, may I just reply to
tzsl the issue of coercion and the fact that
tz¿l Dr. Stebbins and Dr. Marshall have both apparently
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nìuseum in Chicago.There is no guarautee it's
going to be the Art Institute, there's no

I guar¿ntee it's going to be with anyone.And that
I should be abundantly clear to this Court, and that

should tre understood by everyone.That was the
deal that was struck.An attempt to arrange a

I force d nrarriage with the Art lnstitute was not the

' end result of the mediation process.
And then the final Point, your Honor,

, has to do with the comn'le nts of Dr. Marshall and

I Dr. Stebbins at the board meeting.I believe it
I was Ms. Bellows, and perhaps Mr. Bellows as well,
r who made the point that you can't really trust

¡ what these clirectors are saying because they are

,.s¡ so intimidated that they're not going to 'fess up
I to the fact that they're being coerced.

I think that, your Honor, you need to
r: look at the totâliry of what they said.

¡rsr Dr. Marshall readily adnútted to the fact-finding
r investigation, and Dr. Stebbins took specific

. pointed issue with the tactics - his words -
,-¿l used by the Attorney General,
t^-' I think that sort of vigorous attack on

L,,c Attorney General shows that, in fact, he was
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trt said that they were not coerced; this was of their
rzl free will,
tol It is rare, indeed exceedingly rare,
¡a¡ that one who has been the victim of coercion,
¡s¡ panicularly coercion by a smte and a state
t6t prosecutor then says, after having been victimized
¡4 in that sense and their free will been taken away
¡a1 from them and they're both corrupted and deluded,
tsl then to come in and sa¡And by the way,

¡ro1 effectively I didn't have the moral courage to
tr rl stand up to the pressures that brought to bear on
tlzt me by the Anorney General of the Søte of
¡rs1 Illinois.
t14l You, I submit, are not going to hear in
¡rs1 either sworn testimony or through affidavits or
¡ro1 declarations Dr. Stebbins or Dr. Marshall saying
t1t thar.That brings us to the fact that that is a

lre¡ fact issue for this Court, as are nutny issues that
tiet we have raised in the pleadings, fact issues for
tzol the Coun.
t21l For example, the Attorney General
¡zz1 injected himse lf into this case in what I submit
t2sl was merely a misreprese ntation to the Court that,
¡za; namely, that Dan Terra wanted this Foundation to
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trt remain here in Chicago or in lllinois.The
pl overwhelming evidence is to the contmry.
tsl Let me just show you, hand up to the
n Court, this is a change of address that Dan

tsl Terra -t6t THE COURT: I've seen that document, yes'

n MR.TODD: rùØell, I subnit to you, your Honor'

tol that Mr. Quinlan argues that there's no evidence

¡s¡ on these fact issues.There is already
trol substantial evidence on each one of the fact

¡r r¡ issues on coercion, the fact that this vote that
t12l occurred last Friday was, as a nutter of law,

trsl under Illinois law, a nullitY.

tr4l It was unlawful, and therefore the
tisl purported change in the bylaws is also unlawful.
¡ro¡ It requires six people on that board to vote in
¡r¡ favor of a change in bylaws, i.e. the seftlement'

tiBt That didn't happen if Dr. Marshall and

trgt Dr. Stebbins were coerced.And that's the
¡zo1 evirlence that we merely want an opponuniry to
t21l present to the coun.
tz?t THE COURT: A¡d how are you going to develop

¡zs¡ that funher than what you have?You have the fwo
tzql individuals who have said, We are not coerced.

Page

tr: Cenainly deposing a nrediator isn't going to get

tz] you an1'thing on the coercion issue. So what are

t3t you talking about as far as proceeding on

¡+¡ coercion?
tst MR.TODD: For one thing, we have heard from

rot Dr. Marshall and Dr. Stebbins - apparently, we

14 only have it se condhand - of what their position

lal was at the board meeting.We haven't goüen sworn

tel testimony and/ot a declaration fronr them that,

¡ro1 Yes, indeed, that is my position'That's what
¡rr1 happened.
tr2l We also haven't examined the
lrs¡ circumstances surrounding how they purponedly

ti4l canìe from a position of opposing such a seftlement

¡rs1 which had such a draconian difference in the

Irol intent of DanTerra to one ol Okay, lock it up in

¡r4 lllinois, we're switching gears.

tlot Okay.Take atl the board members that
tlst are herè now and change them completely and make

tzol sure that the Attorney General - make sure that

¡zr¡ only people - that a majoriry are from the state

rzzt of Illinois.That I submit to you, the force of
Est the comnìon sense of the difference between the

¡z+¡ original position and their position last Friday
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t1l MR. BELLOWS: lt doesn't matter,.Judge'

tzl THE COURT: 'ù7ell, what else are you going to
pt do? What are you Planning to do?

r41 MR. BELLOWS: I think it's imponant for the
¡s¡ Court to understand what kind of power was brought
tol to bear against them, okay? And then the Court
¡4 witl deternúne whether there was a conflict.
¡a¡ 

\ù7lrethet the person acknowledges it, trnderstands

¡s¡ it, appreciates what happened, there is a purpose

¡ro1 that is contrary -
111l THE COURT: But how are you going to

l12l present -rlsl MR. BELLOWS: - to the purpose of the

1r+¡ Foundation.A fiduciary cannot serve the
lrs¡ Foundation if he or she has a personal interest

lro¡ that is 180 degrees opposed to their
¡rz¡ responsibility as a fiduciary' Counsel -
risl THE COURT: I understand that' I'm trying to
¡rs¡ figure out.\'ou've got two people saying,rùle were

t2ol not coerced. Most of the affidavits, de clamtions,

¡zr¡ things you've given nre, have nothing to do with
pzt that issue;they have to do with DanTerra's

1zs¡ intent.
Íz4l I'm talking about the coercion issue'

Page

¡r1 de spite the fact that they say, \ù7ell, the Anorney
te) General's threats to me, which I abhor, didn't
tst have an1'thing to do with it, is a fact issue for
p¡ this Court.And the circumstances around the

¡s¡ change have to be aired and have to be aired

101 publicly in this Proceeding.
Ø Secondly, we have proof or we develop
¡a1 proof about what the Attorney General did and when

rsl he did it and why he did it.And the proof before

¡ro1 the Coun right now is, that yes, mediation
lrr¡ originally was agreed to, but it became clear to

1rz¡ theAttorney General during that mediation that he

ti3l nury not or did not have the votes to force through

¡r+1 a lockup in lllinois.And then, and only then, do

t15l we see the intimidation that was brought to bear

¡ro¡ against Dr. Stebbins and Dr. Marshall.

t14 And then, again, as I say, a change in,

¡re1 I would submit, hean and nrind, at least

lrs¡ objectively - but I submit it was only a change

tzol in what these people did, not in their hearts, and

tzrt it was not a change in their mind; that was of
pel their own free will.And that's what makes this

tzsl vote unlawful.
tz4t MS. BELLOWS: On what basis, for instance ,
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did the Attorney Ge neral conxnence its inquiry
.4 ^ -ainst the Academy?
rst ;HE COURT: Has anybody spoken to the

Anorney General? Have you all even talked to
Mr. Perkins about any of this?

t6l MS. BELLOWS: Mr. Perkins, remembe¡ was in
^ Canada last week.

THE COURT: \üØe ll, he's back now, and you've
., been making an awful lot of very serious

¡ro1 allegations.And I don't know whether you've
even - as far as I know, and I know nothing about
this - they have been contemplating sonìe action

¡rs¡ of what - against this Acadenry or thinking about
rr+1 looking into whatever they were looking into -

and I don't know even know what they've done -, for guite sometime.
t1A You know, you've come into court and

,, you've filed a number of things, and they sound
very, very dramatic. But I don't see anything

¡--, here supponed by affidavit.I don't see anything
rzr¡ here supportive of any substance.You've got lots

of affidavits about Dan Terra's intent.That's
, how this whole lawsuit started out.
'12a1 And I rejectedJamesTerra from coming
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trl 50 years that the Foundation shall maintain and
tz: exhibit the Terra collection of A¡rerican art
¡s¡ either by itse lf or through pannerships with
¡a¡ institutions in the Chicago area?

tsl THE COURT: Mr. Bellows,I don't want to
¡o¡ speak right now to the Foundation's - the board
14 nrembers who voted, but it seems obvious to me that
pl what this foundation may get f¡om an approval of
fsl this mediation is the ability to move on and the

¡ro¡ ability to keep an imponant collection together
n11 to avoid what is stardng out very slowl¡ but
¡rz¡ would go years before this litigation would be
trsl done.
ti4t The re are issues right now of this
trst board not even being able to meet, not even being
¡ro¡ able to have an executive committee meeting, not
t1¡ even being able to go on with its business.
¡re¡ There 's a lot that it would have gotten.
tlsl But this is what I need to do based on
tzot the pleadings that I have right now.And I
¡zt1 rcaliøe that I haven't even asked the.{norney
tzz] General to speak.
t2ot So I don't think anybody's spoken to
t24t you, and I don't think it's fair for you to have
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into this case and said he couldn't because we
were going to go to mediation.And I was going to

'o¡ 
let him come in in the event me diation didn't work

4l out, and we were going to t tlk about DanTerra's
intent. Maybe.

r And there were some other issues in
n this case, much, much - equally as significant as

e1 Mr.Terra's intent.And that was the plaintiff
¡ and the Anorney General's verified pleadings
j about waste and misnranagement here.Those issues

1l v/ere very nruch the subject of the mediation also,
.1 So there were - everything ended up going in and

I being talked about in this mediation --t MR. BELLOWS: But not business judgment, your
s¡ Honor. Ms. Stone is sitting there saying the
I board was exercising its business judgment.Your
1 Honor, of atl of the numbered paragraphs, foufteen

e1 nnmbered paragraphs, with the exception of the
,,s¡ jurisdictional stateme nt, what business judgment,

¡ what did the Te rra Foundation get for the
I agreement for a SGyear lockup? What did it get

z¡ for agreeing that the Foundation conduct its
,'11 "rairs in accordance with the wishes of the

I .orney Ge neral? What did it get for at least
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trl to defend yourself without them even having spoken
t2l to you about this first.
tsl I need a motion to approve the consent
¡+¡ decree because I don't have that. I have a

tst one-page letter from the nrediator, and I have a

tol proposed consent decree.And aftached to that
¡4 motion I need the copies of whatever the bylaw
¡e¡ changes were and the transcript.
tet And I'm going to allow any parfy to

¡ro¡ this case to file a written objection supponed by
¡ rl affidavits as to why the consent decree should not
¡rz1 be approved. However, the issues are coercion and
¡rs1 illegality and those issues only.
t14l I do not want to hear an¡hing more
¡rs¡ about intent of the original founde r or anything
trol about any of these affidavim from people all over
¡r4 the world and change of address and all of that.
¡re¡ That is not before the Coun on this motion to
tlsl appfove the consent decree, so the defendants do
t2ot not have leave to file these objections.
t21t So this motion for leave to file these
tzzl objections is going to be denied. Let's get the
t2sl proposed consent decree. Let's get the
tz¿l aftachments to it, whatever is to be read.ïlhen
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t1l you get those , by all means, Mr. Perkins isn't

¡z¡ under any kind of a gag order.
tst Are you willing to speak to counsel for
t4t the defendants about this?

rsl MR. PERKINS: I'll be glad to,.Tudge.

t6t MS. BELLOWS: About the investigation that's

ø mking place against hinrelf?
tgt MR. PERKINS: To the extent I can,Judge,

tgl I'Il be gtad to share some information' However'

1ro¡ that's a private person who has a right to be

¡rr¡ protected.
t12l THE COURT: I understand.
rlst MR. PERKINS: And these people perhaps have

t14l no basis or they obviously have no knowledge about

¡rs1 what's going on. So we'll get to that. But I'll
¡re¡ be glad to answer some quesdons.

r14 THE COURT: Okay.And then the other thing

¡ra¡ that I just want to make sure. I want to make it
trgl absolutely clear, we are not at any dme in this

1zo¡ proceeding deposing the mediator in this case.

t21l And as of right now, the documents that
tzzl were granted leave to be filed under seal on
t23l

1241

Friday, they're going to suty that way for now
You don't have leave to fite these documents today
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¡r¡ implications to fasten the property here in the

Izl stâte of Illinois, make no suggesdon that it
¡s¡ would not be properly adnrinistered in the state of
r: Illinois. But it is a taking of properry of a

t51 very serious order involving acts, undeniable acts

t6t on the pan of the Aûorney General's Offïce at

14 the time that the question of the exercise of
¡e¡ discretion was being considered by the cmcial
tst parties -tlol THE COURT: I'nt sorry, counsel, you're saying

¡rrl "undeniable act." W'e haven't even let him t¿lk'
uzt MR. GARMENT: Your Honor, may I just finish?

lre¡ \tr7e are entitled as a fnafter of law to take

¡ra¡ tesdmony to have people testify about the
¡rs1 circumst¿nces in which this dramatic shift, which
¡re¡ spells the extinction of a long'sønding
¡n foundation, which destroys its ability to operate

¡ra1 freely, which sends a message to the world that if
t1sl you bring a foundation to Illinois, you are

¡zo¡ subject to the interve ntion of the Attorney
terl General to fasten those assets in the state of
¡zz¡ Illinois on pretext.And so far it's all pretext.
tzsl There has not been an evidentiary
¡za1 hearing with respect to the central issues since
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trt because tet's get their motion.I think it would
¡z¡ be very, very helpfut before you file a Inotion
¡e1 objecting to what went on Friday, you really knew
p¡ what went on Friday. So why don't yott get the

' tst transcript because I assume that hasn't been made

¡e¡ available to any one of -t-4 MS. STONE: No, it's not.We only have a

tsl very rough draft, Your Honor'

ret MR. GARMENT: We have heard the tape

trol recording of it. I mean, it was re corded'
111l \trur Honor, may I just say this'The
¡rz¡ Attorney General said he does not want to get into

1rs1 the nutter of something involving a private

f14l person. I think your Honor is right, that issues

1rs¡ ãuch as DanTerra's intent are secondary to what

trol is the central issue in this case.And that is

tr4 whether or not crucial votes were obtained by the

1re¡ improper intervendon by the Attorney General'

tlet We are entitled to examine the Amorney
pol General representative and the persons who were

tzrl involved in the initiation under these nrore than

rzel coincidental circttmstances in the sq'itch of the
crucial votes that turned this Foundation from one

level of nìanagelììe nt to another. With all of its
[23]

l24l
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rrl the beginning of this case nor has the public
t2ì through the press been empowered to make its own
1s¡ judgments about what is going on in this case.

r4t THE COURT: This entire record with the
tq exception of the mediation has be en fully open to

tol the press and -t4 MR. GARMENT: But the mediation is the hean
rsl of the problem.The mediation has been infected

rsl by the actions of the Attorney General.That is

tlot our allegation, and we are entitled to have a day

¡rr¡ in court to prove it.
t12t THE COURT: And I'm not saying that you may

t13t of you nuy not have a day in court. I'm saying

tr4l you need to have a verified pteading directed to

trsl these issues before the Court.-And once I see a

¡ro¡ verified pleading directed to the issues of
n¡ intimidation from the Attorney General, it will
tret deternùne whether or not there needs to be some

trgt additional discovery regarding those allegations.

t2ol But that's not this document. I don't
¡er¡ have any affidavits in this document.I don't
ezt have anything from anybody that suggests that the

¡es1 Attorney General has exercised pressure.I have a

1za1 hearsay affidavit that was attached or a
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,declaration that was anached in a federal court
. I *^Ðer fron¡ the defendantTucker.And I ttrink
tst i's essentially it.

MR. GARMENT: 'tù7e may ask the Anorney General
who is here whether or not these proceedings were

tst staned and that draft complaint circulated under
r the circumstances -

MR. QUINLAN: Your Honor -r,¡ MR. GARMENT: - contained in our pleading.
tlol MR, QUINLAN: Your llonor, we object.This

nratigning of the Attorney General -
THE COURT: Okay. Rather than ask him -tist MR. OUINLAN: - without any basis whatsoever

rra¡ is really outlandish.And, first of -
THE COURT: Slow down.

. MR. QUINLAN: - all, those docttments -
t1zt THE COURT: I said slow down. She didn't get

ì that and you want this in the transcript. Slow
down.

tL-, MR. OU¡NLAN: The documents that he 's talking
rzrl about and the contentions he 's talking about were

found to be lawful acts by the federal court and
,. also were the changing of the vote found to be
tzcl lawful acts.
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¡r1 to him about any of this,And he does not have to
¡e1 defe nd himself in any way today in fi'ont of this
pt Coum based on the sutus tJf what I have in front
¡a¡ of me . Bccause right now there's nothing in front
tsl of me verified to defend.
t6l \bu will have an opponunity to file
¡4 something. Once they file - and that means the
¡e¡ Foundation - a petition to approve the consent
tst de cree, the only thing I need to talk to you about

trot is the scheduling of this. I'm only trerc for a

¡ri couple of weeks. How long will it t¿ke the
¡re¡ Foundation to make the motion fclr me to approve
ttírl the consent decree?
t14t MS. STONE: Your Honor, in order to - the
trsl mechanics, in order to file that nrotion, we need
trol the original signatures from NÍcssrs. Buntrock and
ir¡ Gidwitz and the Attorney General before anyone
trel from the Foundation is authorized to sig¡.That
trq is what the resolution sürtes.

t20t So I see that the mediator, I think,
prl tried to kind of cut to thc chase in terms of what
tzel he submitted to you, and he has something that
Êsl purports to be Stephanie Pace Marshall's signature
t24l on it.That's not actually accurate as a matter
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' MR. GARMENT: Not right.

MR. OUINLAN: I don't know what the burden of
r"1 proof is elsewhere, your Honor, btlt the burden of
rt proof here is on Mr. Garment, not on the Attorney

General to clisavow something.lWe're tall'iing about
a McCanhy qpe of proceeding here.rù(/e come and

'l nrake an accusation and the Anorney General is

rt supposed to now come up and disavow himseH of
doing anything wrong in his life.

r THE COURT: The Âttorney - just one
11 second -

, ,, MR. GARMENT: It is not an accusation.Your
¡ Honoq it is -., THE COURT: Counsel.The Attorney General -q MR. GAHMENT: - not an accusation.It is an

r , adnrission on the pan of the Anorney Gene ral -; THE COURT: You can stop the transcript if
Bt you want. She's not taking any of that down.

r,el There have been some very serious

1 allegations lodged against the Attorney General in
¡ this case.These documents were filed in federal

zt court pre sumably on Thursday when Mr. Pe rkins
rrsl - -sn't even in the country. He has not had an

I ,rortunity beciruse you all have not even talked
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¡t¡ of corporate law. She's not actually empowered to
¡21 sign it yet until we have the signatures from all
rst three of the other signing parties.
r4t THE COURT: Is that going to be a big deal?

¡s¡ Can we just get their signatures?
t6l MS. STONE: \Ve have a clean form here.We
m could get - well, I think we need Mr. Buntrock's
¡a¡ and Mr. Gidwitz's signatures.
rs) MR. CARLSON: Vould it be faxed around to

¡ro¡ counsel for all of the parties this morning, your
¡rr¡ Honor? Or - yes, a copy of the consent judgment,
¡rz¡ the decree.And if we get signatures, we can have
¡rs1 it on file Friday, Monda¡ whenever it's -
r14t THE COURT: So by Friday perhaps can you get

Ilst on file a petition to approve the consent decree
trot with the transcript and everything ready?

trn MS. STONE: Yes, your Honor.
rlsl THE COURT: Okay.And then I assume -tiel MS. STONE: Assunúng we get the signatures.
r20t THE COURT: And I assume that the only
¡zr1 panies that want to file any objections to this
p4 ate the defendants.And when - I don't know who
tegl to look to because there have been so many of you.
¡za¡ Vhen do you wish to fïle objections to the
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¡r¡ proposed consent degree?

tzl MR. BELLOWS: 21 days,

t3l THE COURTz 2l? I leave on.luly 27th.And I
¡a¡ would like to have a chance to clecide whether or
tst not there 's going to be any kind of discovery or
tot evidentiary proceeding here because I wotlld expect
rn that you would do that while - perhaps while I
t8l was gone.
tst This consent decree provides for the

tiol new board to take over and for eve4thing to be

¡rr¡ done byAugust lst.And I'm willing to expedite
lrz¡ this as much as I need to in order to get this
¡ra¡ done.
t14t MR. BELLOWS: Are you ordering the Attorney
trst General to subnút himself - or the Assistant

1ro1 Attorney General, Mr. Perkins, to subnrit himself
¡r4 to interrogation by us.

tist THE COURT: I am not ordering the Anorney
trgl General, based on what I have in front of me, to
¡zo¡ do anything. But he has indicated to you that he

¡zr¡ is willing to talk to you, and I think a good

t22t stårting point is to talk to him first. He is a

¡zs¡ public official. He will not compromise any

tea¡ ongoing investigation, but I would expect that he

Page

t1t concerned, all our petition is going to be is a

tzl petition for the Coun to approve the consent
¡s1 judgment, the decree , and I will anach probably
¡a¡ the resolution that was passed by the board.To
tsl get all the fornulities done ,I would probably
¡o¡ like until Friday to do it, but counsel can
m assume - he already knows what we're going to be

tal filing, and if two weeks from today is some time
tgt in which he can be done with whatever he wants,

¡ro¡ maybe we could speed it up a linle bit.
n1t MR. OUINLAN: Your Honor, there are things
Irzt under the consent decre e that are expected to be

¡rs¡ done speedily so that the board can continue to
t14l operate and operate appropriately.
t1sl We also note there's three different
116) sets of counsel here. I wor¡Id imagine that
¡r4 somebody could pick up for counsel who's not

¡ra¡ available.
rlet MR. GARMENT: Your Honor, may I just makea
Izol brief statement?
r21l THE COURT: Yes.

tzzt MR. GARMENT: I know I've spoken with a

tzsl cermin anìount of vehemence today, but this case

lz+1 started with some demonstrably false and very
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¡r1 witl cooperate with you as fully as he can and

t2l answer any concerns you have.
t31 MR. BELLOWS: You have that on the record.
t¿l Not your statements, his statenlent.
tsl THE COURT: líell, I have no doubt that
tol Mr. Perkins is going to cooperate and answer
¡4 whatever questions you have without compronising
¡e1 ongoing investigations.
tsl MR. PERK¡NS: That's correct,.ludge .

t10l THE COURT: Now, can you within a week of -
¡rr¡ I mean, this isn't any big surprise here.You
¡rz¡ know what they're going to file.\Øithin a week '
tisl can you fìle some type of a verified document to
lr4l see whether or not we even need to have -
{1st MR.TODD: Your Honor, ruly we have two weeks

¡ro¡ for this reason? I'm scheduled to leave on

¡rz¡ Thursday for a long, planned trip, a business

¡re¡ trip, where I'm going to be n'leeting with over
trgl 200 of my clients in the Mideast, and it would be

tzot extremely cliffïcult for me to change that' I will
1zr1 be back here.luly 12th, so if your Honor could
t22l col'rìpronrise and give us two weeks fronr Friclay and

t2ot we will get it done.
Í?4) MR. CARLSON: Your Honor, as far irs we're
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tr1 serious allegations against the defendants.They
tel have not been proved.There has not been a

¡s¡ hearing to present a bit of evidence in suppon of
¡n¡ those allegations,
t5¡ THE COURT: And they remain unproven.
t6t MR. GARMENT: And it is our intention, and we
r¡l ask leave to file an amended answer which will
tsl r¿ise those issues in terms of - our present

tel contemplation is to assert counterclaims, which we
tiol are e ntitled to do under an amended pleading.
t11) These issues have never come into
¡rz¡ focus, and what has happened is through the
¡rs1 intervention of the Anorney Ge neral, in
t14l cooperation with Messrs. Gidwiø and Buntrock, who
nsl were the dissenting directors who did not want
tret consideration given to any kind of change in the
t1n venue of the museum activities, this process was

lra¡ brought to a halt.
tist Your Honor understandably tried to find
tzol a solution through a mediation process.That
¡zr1 mediation process stopped everything except the
tzzt actions that were necessary in the view of the
¡zs1 Attorney Geueral to bring the process to the
tz¿l conclusion he wanted.
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And we have standing out inexplicably,
,rl L 't clearly demonstrated, the fact of rwo crucial
,âì es being switched in the last few weeks on

the basis or in absolute concurrence with
,, interventions on the pan of the Attorney General

¡o¡ that were threate ning to these two directors.
That I submit is enough for us to ask

leave to present evidence, to ask for witnesses to
,JI corne forward and tesdfy about the circumstances

lrol of their intervention, Messrs. Gidwitz and
Buntrock, the Attorney General, and the votes that
were switched.That will not take much time'

1re1 That does not involve affidavits from all over the
rrl, world.That involves a discrete hearing process

under oath where people have to explain why they
, . did it, when they did it, so that your Honor can

nn deternine whether or not this is a free voluntary
acdon of a majority of the board of a huge and
extremely imponant national an collection that

I2ur happens to be temporarily lodged in Chicago'
,c1t MR. OUINLAN: Your Honor, fïrst of all -

THE COURT: I'm sorry, what you really were
,, saying was two different things. If you're at
¡z+1 this point asking leave to file additional
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¡r¡ it.
Izt So you can file the nrotion to approve
tgl the consent decre e by.luly 6th, and if you can all

t4l get a response filed on time by the 19th of
rsr .luly - can you do.TulY l9th?
r6t MS. BELLOWS: May I renrind the Coun that one

m of our clients, Dr.Tucker, is in Italy and the
¡a¡ second of our clie nts is available ;.ludith Terra
pl is in rüashing¡ton, D.C. But the third of our

¡ro¡ clients is presently somewhere in Russia. So I do

t11l not want to make the setting of the date a cause

trat celebre. On the other hand, I do believe that we
¡rs¡ should be able to be in touch with those clients
¡r+¡ prior to filing.
trsl THE COURT: Well, today is the 2nd, and your
ti6t response would not be due until the l9th'And if
t1r you can't get in touch with your clients by the
trsl 19th, then there's a big problem.
tisl MS. BELLOWS: Oh,I'm sorry,your Honor.I
lzo¡ thought that you were looking to us to file a

rzrl pleading onJuly 6th.
rzzt THE COURT: No..lust the -tzsl MS. BELLOWS: I apologize, your Honor.
tz4t THE COURT: - and your response would be the
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pleadings in this case, as fat as a counterclaim,
that leave is not granted.You wottld have to come

'sl in the way we normatly do it here on a motion for
qt leave to file with a document proposed' I need to

know who it is against and what the cause of
action is, and whether or not it's affected one

n way or the other by this mediated senlement.
- That's a totally separate issue.

'ìühat you've said about the opponunity
, -r to take discovery I have not foreclosed that.

r¡ I'm saying based on what you filed, there's
nothing to take discovery on right now. I have

; nothing verified fiom these defendants to sllggest
+1 that this Court should not approve this
sl seülement, and I am willing to let you file
I something.
¡ But the date that I have available to

st hear this is - the date I have is.Iuly 24th in
,,o¡ the afternoon, and that's moving a case that I

¡ already have.And I want to be able to seriously
I consider anything that you're going to file.And

rz¡ I don't want, like I had today, ten nüntttes before
'-l -' ave to come out here and be given a document.

¡ zould like to be able to take it home and review
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rrl l9th, and if the ptaintiffs or the panie s se eking
tzl to enforce this settlement want to file any kind
¡s¡ of reply, because I would expect whatever the
þl response is, it's going to have case law. It's
¡s1 going to have an affîdavit.There's going to be
t6t some qpe of a firsthand affidavit that says the
¡4 Attorney General's done sonrething wrong here'
tsl And there's going to be case law that
1q there núght be something illegal about this

t10l sefilement. Because I haven't even seen a tface
¡rr¡ of that yet.And any case law that you give or
¡rz1 that you cite, you've got to give me a copy of the

tlst cases because I'm going to have to take them home.
I14l And everybody else, if you want to
¡s¡ respond to their cases or whatever, I'm going to
¡rs¡ give you until noon of the 23td.I'm sorry it's
n¡ going to wre ck a weekend in July, but it's the
1re1 best I can do for you.And I would see you
trsl July 24th at 2:00 o'clock.And I need somebody to
tzo] draw an order.
lzll In the nleantine, those documents that
t22l were filed in Coun on Friday, or were supposed to

¡es¡ be filed, can just still be filed as they were
ta4l supposed to have bee n on file, under seal
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tit I do not want to have any of the papers

¡e¡ that relate to the mediation process nrade public
tol at this time.I don't see any reason why we need

t¿t to have that. I will entenain any kind of a
¡s¡ nrotion to open them.Is there anything that - I

t6l nìean, if you all want it opened, then that's
m another thing.
rol MR. GARMENT: It should be opened.
tsl THE COURT: Mr. Carlson, you wanted to say

¡ro¡ something?
t111 MR. CARLSON: I was going to say now maybe

Iret this motion is moot in light of the fact that the
rrst individual defendants apparently have changed

¡r+¡ counsel. But previous counsel - you know, they
trsl had a motion they noticed up for today for an

trot order referring the matter to the State's Attorney
¡r4 of Cook County for investigation relating to
¡re¡ breaches of the confidentiality provision' your

¡rs¡ Honor's order of February 5th.
t20l THE COURT: I haven't seen that.I never got

tzrl that motion.
tzzj MR. CARLSON: Oh, you didn't?
t2ot THE COURT: No. Nobody ever gave it to me .

t24t MR. CARLSON: Well, we nr:ry very well file a

Page 1

¡r¡ We 'd object to that from a procedure point -
t21 THE COURT: \Øell, he's not going to file it
¡s¡ without a nrction for leave, and you'd have a

t¿l chance to see it and then come and tell me what -
rst MR. OUINLAN: Plus it v¡ould be procedurally
t6t out of place at this time because the mediation
14 process obviously substituted here, and any motion
¡a¡ for a counterclaim frankty is not timely.They
ts¡ never answered to this, so that any answer they'd

¡ro¡ have to seek -rrt MR. GABMENT: The injunction took the place

Iral of an answer.
n3l MR. OUINLAN: No, the injunction didn't take

¡r+¡ the place -tist THE COURT: There are individual defendants I
¡ro¡ don't believe ever filed an answer.
ri¡ MR. OUINLAN: Never filed an answer,
rlsr MR. CARLSON: Dr.Tucker did.
r1s¡ MR. QUINLAN: OnlyTucker did. But there was

t2ol no counterclaim filed at that úme. But no

t21l counterclaim would be appropriate at this time
pet because the mecliation process stopped aU that.
t2s1 So to get to that ¡roint, you'd have to
t24t set aside alt the mediation process, the consent
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¡r1 motion on behalf of the Foundation, your Honor'

tzl relating to what are apparent breaches of your
tet Honor's February 5th confidentiality order.There
Ft are anicles that appeared in Crain, Chicago

- 
¡s¡ Business, and elsewhere suggesting that cenain
tel nre nrbers of the board perhaps have been violating
ø the confidentialiry provisions that are currently

- 1e¡ in place.And that is of concern to the

tsl Foundation, getting the confidentiality provisions

¡ro¡ that are included in the consent iudgment, which
t11l we hope to have that. I just want to alen the

¡re1 Court to the fact that we'll take a look at it and

tlsl prepare an appropriate motion.
r14r THE COURT: Okay. Please file that other
trst document like you were supposed to have filed it
t16t on Friday.And the document you seek to file
1rz¡ today, I'nt not going to grant leave to file it-
¡ra1 There's nothing objectionable or unconfidential in
¡rs¡ it; it's just that let's get their motion, and

tzot most of what this is all about is Dan Terra's

¡zr1 intent.That's not what I'm going to look at when
¡ee¡ I either approve or not approve the settlement.
t23t MR. OUINLAN: Your Honor, one other thing'
tz¿l \bu had mentioned about filing a counterclaim.
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¡r¡ decree , the mediation, et cetera, and theu if you
¡z¡ wanted to file a counterclaim, we'd be back to
tsl sqrurre one to file this.
t4l My only reason for raising this is that
¡s¡ we're going to have enough to respond to in this
tot shon period of tirne, and I'd prefer we don't get

¡4 into these collateral issues before they're
¡a¡ appropriately in front of the Coun.
tel MS. STONE: Your Honor,I do want to again -

tlol we would have to object whenever anyone tries to
tlI seek to impose additional linútations on the
t12t proposed consent decree.The proposed consent
trgl decree does not release - I'm sorry, does not in
t14l any way force the individual defendants to release

Ilst any claims or rights they might have. I just need

¡re¡ to point that out to the Court.
r14 MR. OUINLAN: That has nothing to do with the
tl8l counterclaim.
tlet MS. BELLOWS: Well, your Honor, clearly
¡zo1 you're correct. I mean, in such time as we file a
tzll nrodon for a counterclaim and attach a counterclaim
¡zz1 if that's q'hat we decide to do.
rzsl THE COURT: That's my 9:15 call.You give
pal them notice.You bring it in and - they'll have
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a chance to file a wrinen response and obicction
¡ tn that.

tst Eefore we adjourn today, I want to
' express my sincere appreciation to Mr. Hilliard.

Mr. Hilliard, you've done a yeonnn's
¡01 effort since February, ancl I know it hasn't been

¡ easy.And I don't know ç'hether or not you've ever
been paid because I don't have access to that.

, But I assunìe that you are sending your bills to
¡ro1 the Foundation, and in due course someone will
', have a vote and approve the payment of that if

that's necessary.

tlsl And I want to make it clear if
¡ro' anybody - I assume that if any counsel wants to

have any discussion with Mr. Hilliard -
Mr. Hilliard, how do you feel about informal

lrzl discussions with any counsel, or have you just
""' about had it at this point?

MR. HILLIARD: They should meet nte in my
1i-. hotel room in London.I'm leaving tonight.
t21l THE COURT: Good for you. Have a wonderftil

trip.
MR. KENNEDY: Just one last housekeeping

lza¡ matter.The September 25 is scheduled to exPire

Page 1 10

today.We recommend until this is resolved to
extend it to the 24th of JrtlY.

rur THE COUHT: That's fine . Make it
¡ 5:00 o'clock.And if you'd draw me up some

orders.And I would ask if you could kind of
maybe do that in the conference room.
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l1i STATE Orj ILLINOIS )

t2t ) ss:
t3l couNT'1 OF COOK )

t4l l, KAY A. LEVINE, a Certified Shorlhand

[5] Reporter of lhe Slale ol lllinois, do hereby

t6l cerlify lhat I reported ln shorthand lhe

m proceedings had at lhe hearing aforesaid, and thal

[8] the fr)regoing is a lrue, comF,lele and correcl

tgl transcripl ol the proceedings ol said hearing as

Ilol appears from my slenographic notes so laken and

[11] transcribed under my personal direction.

li2l lN WITNESS WHEREOF, I do hereunto set

113ì my hand at Chicago, lllinois, this 3rd cfay of

t141 Juty 2001.

tl 5l

t16l Cerlified Shorlhand Reporler

tl4 Registered Prolessional Reporter

t1 Bl

ti el C.S.R. Cerlificate No. 84-3654.

t2ol CSR Certificate No.84-3654.
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RESTATED B\II,AWS OF
TERR¡. FOUNDANON FOR THE ARTS

ARTICLE I

Purposcs

The purposcs for which the corporation is orgurizcd are exclrsively for charirable,
educatior¡al. litemry, a¡d scientific prrrpoæs including, for such purposcs, the making of
disuibmiors to organizations th¡t qudiry as exempt olg¡nizrtigru r¡rder Section 501(c) (3) oirhe
I¡tcm¡l Reveaæ Code of 19t6, or the coræsponding prcvisioru of ruy subsequenr Federal t¿r
laws ("Code"). For illr¡saative purposcs only. the purporcr of the corpondon ¡rc ro form.
Preltcwe, and exhibit collections of paintings, sculptnrt, grrphic uts, ¡rchitccn¡¡e. urd design
rcprescnting Americaa arq explrd tbc a¡tisrtic horizon¡ of a growing an public through suðh
activities which will includc lectu¡es, symposia rrlks, dgs¡strsuttions, fiLms, coocc.tts and rcla¡ed
educationrl prograns dcsigncd to further thesc pr.uposcs; est¡blisb, condrrct, opcraæ, and
mainrrin or providc fu¡ds for schools of instn¡ction ud ury rnd all anistic urd ¡echnical
educatioo¡l courl¡cs in tb€ vis¡¡¡l urd performing üts ¡¡d otbcr gencnl edr¡cational subjects;
buil4 erÊcq mainuiq equip, m¡nage, leasc, urd operatÊ nuscums a¡d schools, both in the
Unitod Sta¡cs a¡d rbroa4 and ¡ll component parts deeoed advis¡ble or ncccrsssry to provide
sptcc for thesc ¡ctivities r¡d exhibition$ engage rn any snd sll other ¡ctivities and exhiÛitions;
erigrye in ury arid ¡ll otha activities a¡d promote any and all othcr purposcs pcrnined by law to
sr¡ch a oot-for-pmñt corpontioo-

No put of the net earnings of the corporarion sh¡ll inr¡æ o the beueñt of or be distribured
to, its membcr:, di¡ectors, trr¡strt$ offieat, or other privræ pcn¡ons, cxcept th¡t the corporation
sh¡ll be u¡thorizcd and empourcred to pay reason¡ble compensatiou for sc,rvices rcndercd a¡¡d to
make pa)'ments and disuibutions i¡ fu¡ttrerancc of the purposcs set fonh above. No subsuntial
part of the activities of tbc corpontion sh¡ll be the carrying on of propeganda or otherwisc
atæmpting, to influeacc legisluiou a¡d the corporatioo sh¡ll not prrticiprte ¡q or inrervene in
(including the publishing or disuibution of sutements) any political campaign on beh¡lf of any

candidate for public ofñcc. Nonrithstanding any otha provision of thæe bylaws the corporation
sh¡ll not cary oû any otbcr rfüyides not permined o be canied on by a corporation exempt

Ëom Federal i¡co¡ne t¡x under Section 50t(cX3) of the Code.

tf this corporuion is in any one yea¡ a private for¡ndation as defined in Section 509(a), it

shall be required o distribute ig i.ncome for such uxable year at such timc and in ¡uch manner as

nor ro subject tbe foundatioo !o utx under Section 4942, urd sh¡ll be prohibited from engaging in

ariy act of sclfdealing, æ defined in Section 4941(d), from reuining any excess buiness

holdings, as defined in Section 4943(c), from making ariy investmens in such müurct Íts to

The bylaws of the corporation were restated on July I t. 1994, amended on August 17, t 996 and

amended on Janr.rary 27, 199t.

.llJtJ v. . Eylrrn ofTcm Found¡lon For Tlc A¡r¡ 16di-001619



ARNCLE XI

lnrerchangeabiliry

Whenever the context requires or pcrmits, the gender urd number of words shall be
interchangeable.

ARTICLE )gI

Amendmcns to Bylaws

Thesc Bylaws may bc drcred, amended or rcpealed ¡nd new Bylaws rnây 5c adopted by a

majority of the di¡econ then i¡ officc and prescnt ü any rcgulu mecting or ar ¡rny spccial
mecting, if at least rwo days' wrinen notice is given of intention ¡o altcr. amend or repeal or to
adopt ncw Bylaws at sucb mecting.

9rlllaJ vr¡. Byl¡wr of Tcm Foundt¡¡on For Tìc m¡ 16di-001620
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BELL, BOYD & LLOYD

MEMORANDUM

TO

FROM:

DATE:

SUBJECT:

Boa¡d of Directors of the Terra Foundation For The Ans

Officers of the Terra Foundation For The Arts

Directors and Assistant/Deputy Directors of
Terra Museum of American Art and Musée d'Art Americain Giverny

Richard L. Sevcik ' 
"Bell, Boyd & LloYd

October 29,1999

Conflicts of Interest PolicY

At its November 6, l99B meeting, the Board of Directors of the Terra Foundation For

The Arts adopted a conflicts of interest policy. This policy applies to the officers, directors and

["y 
"*ptoyeås 

of the Foundation and iti constituent museums. At that meeting, the Board

spËcificaly designated the directors and assistanldeputy directors of the two museums as subject

tå this policy. R topy of this policy is enclosed again for your reference'

Article V of this policy provides for an annual statement, a copy of which is enclosed.

prior to the annual meeting, inäit** Hartman asked that I distribute the annual statement after

the meeting, even though ittu¿ the statements with me at that time. Catherine Stevens later

confirmed that request.- please complete this statement and return it to me at your earliest

If you have any questions regarding the interpretation of this policy or have any reason to

believe you have a poiential conflict, please contact me at (312) 807-4332'

converuence

Enclosures
RLS:sms
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TERRA FOUNDATION FOR THE ARTS
CONF'LICTS OF INTEREST POLICY

ARTICLE I

Purpose

The purpose of this conflicts of interest policy is to protect the Terra Foundation For The
Arts' (the "Foundation") interest when it is contemplating entering into a transaction or
arrangement that might benef,it the interest of an officer, director or key employee of the
Foundation. The Foundation recognizes that both real and apparent conflicts of interest
sometimes naturally occur in the course of conducting the Foundation's affairs. These conflicts
occur because of the individuals associated with the Foundation and the talents which they can
offer to the Foundation and their multiple interests, affiliations and various positions of
responsibility. By the adoption of this policy, the Foundation will have a prescribed and
efFective method and procedure to address these interests and conflicts.

ARTICLE II

Definitions

1. Interested Person

Any director, ofhcer, member of a committee with board delegated powers or key
employee designated by the board of directors of the Foundation who has a direct or indirect
financial interest, as defined below, is an interested person.

2. Financial Interest

A person has a financial interest if the person has, directly or indirectly, through business,
investment or family --

(a) an ownership or investment interest in any entity with which the Foundation has a
transaction or arrangement, or

(b) a compensation arrangement with the Foundation or with any entity or individual
with which the Foundation has a transaction or arrangement, or

(c) a potential ownership or investment interest in, or compensation arrangement
with, any entity or individual with which the Foundation is negotiating a transaction or
arrangement.

Compensation includes direct and indirect remuneration as well as gifts or favors that are

substantial in nature.
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A financial interest is not necessarily a conflict of interest. Under Article III, Section2, a
person who has a financial interest may have a conflict of interest only if the appropriate board
or committee decides that a conflict of interest exists.

ARTICLE III

Procedures

1. Duty to Disclose

In connection with any actual or possible conflicts of interest, an interested person must
disclose the existence of his or her financial interest and all material facts to the directors and

members of committees with board delegated powers considering the proposed transaction or
arrangement.

2. Determining Whether a Conflict of Interest Exists

After disclosure of the financial interest, and all material facts, and after any discussion
with the interested person, he or she shall leave the board or committee meeting while the
determination of a conflict of interest is discussed and voted upon. The remaining board or
committee members shall decide if a conflict of interest exists.

3. Procedures for Addressing the Conflict of Interest

(a) An interested person may make a presentation at the board or committee meeting,

but after such presentation, heishe shall leave the meeting during the discussion of, and the vote

on, the transaction or anangement that results in the conflict of interest.

(b) The board or committee shall determine by a majority vote of the disinterested

directors whether the transaction or arrangement is in the Foundation's best interest and for its
own benefit and whether the transaction is fair and reasonable to the Foundation and shall make

its decision as to whether to enter into the transaction or arrangement in conformity with such

determination.

4. Violations of the Conflicts of Interest Policy

(a) If the board or committee has reasonable cause to beiieve that a person has failed
to disclose actual or possible conflicts of interest, it shall inform the person of the basis for such

belief and afford the person an opportunity to explain the alleged failure to disclose.

(b) If, after hearing the response of the person and making such fuither investigation
as may be warranted in the circumstances, the board or committee determines that the person has

in fact failed to disclose an actual or possible conflict of interest, it shall take appropriate
disciplinary and corrective action.
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ARTICLE IV

Records of Proceedinss

The minutes of the board and all committees with board-delegated powers shall contain --

(a) the names of the persons who disclosed or otherwise were found to have a

financial interest in connection with an actual or possible conflict of interest, the nature of the

financial interest, any action taken to determine whether a conflict of interest was present, and

the board's or committee's decision as to whether a conflict of interest in fact existed.

(b) the names of the persons who were present for discussions and votes relating to

the transaction or anangement, the content of the discussion, and arecord of any votes taken in

connection therewith.

ARTICLE V

Annual Statements

Each interested person shall annually sign a statement which afftrms that such person --

(a) has received a copy of the conflicts of interest policy,

(b) has read and understands the policy,

(c) has agreed to comply with the policy, and

(d) understands that the Foundation is a charitable organization and that in order to

maintain its federal tax exemption it must engage primarily in activities which accomplish one or

more of its tax-exempt purPoses.

ARTICLE VI

Other Laws

This policy is intended to supplement but not replace any applicable state laws governing

conflicts of interest applicable to not-for-profit corporations under the Illinois Not-For-Profit
Corporation Act or under the Internal Revenue Code of 1986, as amended.

16di-001625
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DTVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, et al.

Plaintifß,
vs.

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, et al',
Defendants.

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN, )
Attorney General of Illinois,

Plaintiff-Intervenor,
vs.

JUDITH TERRA, a Director of the

Terra Foundation for the Artq et al.,
Defendants.

)
)
)
)
)

)
)
)
)
)

)
)
)
)
)
)
)

No. 00 CH 13859

P
PLAINTIF'FS' AND ATTORNEY GENERAL'S MOTION FOR LEAVE TO FILE A

plaintiffs, Dean L. Buntrock and Ronald Gidwitz, by their attorneys Quinlan & Crisham,

Ltd., and the People of the State of Illinois ex rel. JamesE. Ryan move for leave to file their

respective briefs in excess of 15 pages in response to the defendant directors' objections to

settlement, instanter. The length of Plaintiffls response and the length of Attorney General's

brief is necessary because the Defendant-Directors filed a27 page objection (without leave of

Court) and 30 exhibits thereto.

Doc:179129
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PEOPLE OF THE STATE OF ILLINOIS
EX REL, JAMES E. RYAN, ATTORNEY
GENERAL OF ILLINOIS

By:
Assistant AttorneY General

Floyd Perkins
Therese Harris
Assistant AttorneYs General

Bureau of Charitable Trusts and

Solicitations
100 W. RandolPh, 3rd Floor
Chicago, IL 60601
(3r2)8t4-2s9s
#99000

Respectfully submitted,

DEAN L. BLTNTROCK and RONALD GIDWITZ

By:
One of Their AttomeYs

William R. Quinlan
James R. Carroll
John F. KennedY

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, 29th Floor

Chicago, Illinois 60602
(3t2) 263-0900
Firm ID #33145

Doc:179129
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Q¡rxr-tx ed CRISHAM, LrD.
ATTORNEYS AT I.AW

30 NORTH LASAILE STREET ' SUTTE 29OO

CHICAGO, ILLINOIS 60602

TELEPHoNE 3 I 2.263.0900

FAcsrMrLE 312.263.50t3
WRITER'S DIRECT DIAL NO,

3t2l9t7-8450

A-FFILIATES:

EDWARD D. HÉFFERNAN

WASHINGToN, D.C,

HYNES JoHNSoN & MCNAMARA

CHtcAco, ILln\roIs

July 23,2001

VIA MESSENGER
The Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook County
Chancery Division
2302 Richard J. Daley Center

Chicago, Illinois 60602

Re: Buntrock and Gídwítzv. Tewø, Tucker, Símpson, Mìchøelì, ønd

the Terua FoundatìonÍor the Arts.No.00 CH 13859

Dear Judge Kinnaird:

Enclosed please f,rnd a courtesy copy of the Plaintiffs' & Attorney Generals' Motion for

Leave to File a Brief in Excess of 15 Pages,Instanter, Plaintiffs' Response to Defendant

Directors' Objections to Settlement, Exhibits to Plaintiffs' Response and Authority Cited in

Support of Plaintiffs' Response. Consistent with the Court's statements on July 20,2001,we

have filed with the Clerk of the Court the Motion For Leave to File a Brief in Excess of 15 Pages

and Plaintiffs' Response to Defendant Directors' Objections to Settlement with the Clerk of the

Court. We will seek the Court's direction on whether to file the Exhibits to Plaintiff s Response

under seal at the hearing on this matter currently set for 2:00 p.m. on July 24,2001.

very ly yours,

William R. Quinlan

cc: Service List Attached

Doc:1 79 1 42
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SERVICE LIST

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007
(Via Facsimile (response only without
exhibits) & Federal Express)

Floyd D. Perkins
Therese Harris
Assistant Attorney General & Bureau Chief

of Charitable Trusts
100 W. Randolph Street
3rd Floor
Chicago, Illinois 60601
(Via Messenger)

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603
(Via Messenger)

Donald G. Mulack
McBride Baker & Coles
500 W. Madison Street
40th Floor
Chicago, Illinois 60661
(Via Messenger)

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suire 4800
Chicago, IL 60601
(Via Messenger)

K. Chris Todd
NeilM. Gorsuch
Kellogg, Huber, Hansen, Todd

& Evans, P.L.L.C.
1615 M Street, N.V/.
Suite 400
Washington, D.C. 20036
(Vía Facsimile (response only without
exhibits) & Federal Express)

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,

McPherson & Hand
901 15th Street, N.W.
Suite 700
Washington, D.C. 20005
(Vía Facsimile (response only without
exhibits) & Federal Express)

Doc:179142
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INTI{ECIRCUITCOURTOFCOOKCOUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, et øl

Plaintiffs,
vs.

JIIDITH TERRA, a Director of the

Terra Foundation for the Arts, et al.,
Defendants.

No. 00 CH 13859

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN, )

Attomey General of lllinois,
P lainti ff-Intervenor,

vs.

ruDITH TERRA, a Director of the

Terra Foundation for the Ãtts, el al',
Defendants.

NOTICE OF MOTION

TO: See Attached Service List

PLEASE TAKE NOTICE that on July 24,2001at2:00 p.m., or as soon thereafter as-counsel may

be heard, we shall appear before the Honoraúle Dorothy J. Kinnaird, or any judge sitting in her stead, in

the courtroorn.rr,ruùi occupied by her in Room 2302 of theRichard J. Daley center, and shall then and

there present the atta;hed Motion for Leave to File a Brief in Excess of 15 Pages, Instanter, a copy of

which is attached and hereby served upon you'

RespectfullY submitted,

DEAN L. BUNTROCK and RONALD GIDWITZ

"By
One Attorneys

William R. Quinlan
James R. Canoll
John F. Kennedy

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, 29th Floor

Chicago, Illinois 60602
(3 12) 263-0e00
Firm ID # 33145

)
)
)
)
)
)

)
)
)
)

)
)
)
)
)
)
)

Doc:179131
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Dean L. Buntrock and Ronald Gidwitz v

Judith Terra, Paul Hayes Tucker, et al.
No. 00 CH 13859

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007
(Via Facsimile and Federal Express)

Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief of
Charitable Trusts
100 W. Randolph Street

3rd Floor
Chicago, Iliinois 60601
(Via Messenger)

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603
(Via Messenger)

Donald G. Mulack
McBride Baker & Coles

500 W. Madison Street

40th Floor
Chicago, Illinois 60661
(Via Messenger)

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd &. Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036
(Via Facsimíle and Federal Express)

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bemhard, McPherson & Hand

901 15th Street, N.W. Suite 700

Washington, D.C. 20005
(Via Facsimile and Federal Express)

Robert P. Cummins
Cummins & Cronin LLC
77 W. 'Wacker Drive
suite 4800
Chicago, IL 60601
(Via Messenger)

SERVICE LIST

Doc:l79l3l
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CERTIFICATE OF SERVICE

The undersigned, being duly sworn on oath, deposes and states that she caused true and Conect

Copies of the Attached Notice of Motion and Motion for Leave to File a Brief in Excess of L5 Pages,

Instanter, to be served on July 23r2001, as indicated on the attached service list'

SLTBSCRIBED AND SWORN tO

before me this Zkd daY of JulY,

2001.

N PUBLIC

¡.OFFICIAL SEAU'
Mary Butler

Notary Public, State of lllinois
Commission Ëxpircs March 2,2004

Doc:l79l3l
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Sent By: CUMMINS & CHoNIN; 3 1 25780500 ; 23-Jul-01 2:05PM; Pâge 2

IN THE CIRCUIT COTTRT OF COOK COIINTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DWISION

DEAN L. BLINTROCK, a Directot of
the Tena Foundation for the Arts, und

RONALD OIDWITZ, a Director of the

Terr¿ Frrundation for the Arts,
Plaintiffs,

vS.

No. 00 CH 13859

JUDITH TER-P-A, a DirecLor o1'tlre
'l-erra Foundation for thc Arts, PAUL
ÌIAYES TUCKER. a Director of the

Terra Foundation for the Arts, AIAN K.
SIMPSON, a Dirçctor of the Tcrr¿
Forrndation for the Arts, NAFTALI
MTCHEALI and ti
FOUNDATION F

Ilìinois Not-For-Pl

THE PEQPLE OF:
ILLINOIS ex É1. Jl
Attorney General of

vs

JIJDITH TERRA, u I
Terra Foundation for
HAYES TUCKER, a
'lorra Foutdatiou for t

SIMPSON, a Dircctor r
Foundation for the A¡ls, ancl thc TI'ìRRA )
FOI-INDATION FOR THE ARTS, an )
Illinois Not-lor-Profit Corporation, )

Defendants )

PEOPLE'S RESPONSE TQ DEFENDANTS' OBJECTIONS TO THE PROPOSED
SETÏLENÆNT

NOW COMES tl¡e Plaintiff PÉOPLE OF TllE S1'ATE OF ILLINOIS by JAMES E. RYAN,

Attorney General of lllinois and responds to tlte writtslt Objections Of DefcndÀnts Judilh Terra, Paul

I

)
)
)
)
)
)

)
)
)
)
)
)
\
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Tucker and Al¿n Sirnpson To The Proposcd Scttlement and state

The Ohjectìons olDelendants Paul Tucker, AlanSimpso¡r iurd Juilith Tucker arcbaseless diatribe,

ruistaken in both law and fact, The Objections despite their massive volume are rcplete with

redundant speculation, surmise, conjecture and improper conclusion, and in sum, are unsupported

byallegationsofull"im¿rlefact essentialtoarightofactionsnd"/orsupportiveofl¿wfulobjection

to thc sÊltlement.

r)

2) The er¡oneous thene ofthe Objections is that Tena Foundation Board mcmbers, Dr. Ted Stebbins

a¡rd Dr. Stephanie Pacç-M¿rshall breached their fiduciary dury by voting for the settlement. The

De fendants, by virtue of hyperbolic reasoning and the use ofhalf-truths and outright misstaternent

of fact, surmise and accuse Dr, Stebbius and Dr, Marshaìl of casting aflirmativc votc in favor

of thc subject settlement in exchange for pu¡ported wronglul personal benefits that thc

DefendantshavçnoevjdencÇrvereexchânged. TheDefendantsaccnseAssistantAttomeyGeneral

Floyd Pcrkins of offering and exchanging sairt benelits with Dr. Stebbins and Dr. Marshall

oharging thal by such he abused his ollice aud engaged in inproper conduct. Tho Dçfendants

suggostn these imagincd cvc.nts as the basis for thç court rejeoting the scttlemcnt.

Dr. Stebbi$ and Þr. Mershall both denjed the basclcss chargcs at thc Terra Foundation board

meeting on Ju¡rc 29, 2001. The charges wcrc put directly to Drs. Stebbins a¡rd Marshall and they

uuequivocnlly deniecl sante. The June 29 Board meeting was üapetl and its content 6hows that

throughout lhe meeting both Dr. Stcbbins and Dr. M¿rshall aro poisocl çàpàbìÈ individuals clearly

spcaking and acting their own mi¡rd, Both Dr. Stehbins and Dr. Marshall make clcar thcy werc

then acting as proper fiduci¿ries ancl were setting thc tcrms of thc scttlcmcnt and voting for the

settlcmcnt with a ftee will and were not undsr any duress. A taped copy of that meeting is made

Respondent Exhibit r\ hereto, À written copy of that Boqrd meeting has been submitted by

Dcfçndants as Objections Exhibit 26. Thc audio tapc is madc an cxhibit hcroto beoause tho tonö

and delivery of Drs. Stebbins arrd Marsh¿rll's rcmarkg makcs clcår thcy arc acting frccly.

3)

2
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On July 16, 2001 Assistant Attomey Gmeraì Floyd Perkins met with counsel upon this court's

direction of July 2 and denied then, and denics now, the allegations oldurcss and abuse of

authority made in saicl Objections. Assistant Attomey Gcneral Floyd Perkins dcnics all

accusations of wrongdoing and states that no sectet promises, exchanges, wrongdoing or

intimidation occurrcd, and fuffiçr states the chatges contained in the Objections iüe without basis

in lalv or faot.

tvluch of what thosc Dçlentlants state is half-t¡uths. The Objcctions misquote, misstatc and

attribute remarlc out of context, and otherwiso suggest [acts that havc no basis in rellity' Thc

purporred rendition of rcma¡ks mad.o by Assista¡rt AÌtomey Cencral Floy<l Perkins is in parts

inaccuratc and the statcmgnts are presentcd in part out of correct sequencc making it appear oertain

rçmarks we,ro made in follow-up to previous questions or rcmarks when such is not the cæe. Thus

to keep this record âccurate, Respondent must address certain inaecuraoies although for the most

part such is without relevance.

(Ð Thc Dcl'cndants' Objections sre rvithout morit becausc:

a) Thc Dcl'enda¡ts in thofu'Objeçtions simplymisreprescnt the law, citing uruclated cases and

erToneously rËl'erence irrslcvant authorities. Tho Dcfpndants' asssrtion that the settloment

is contrary to the f OUNDATION's charter is sinrply false. Thc Defendants enoneously

attempt to shift the burclen by statiug there is a burden on the movauts to show the

settlernørt is fair is un-supported i.n law. ln fact and law, the Settlernent hcrc is a just and

proper settlcment. The 1aw is that the burden to show the settlement hcre is impropor, rosts

with the Þefen<lants and thei¡ filing and its mæry accompanying foundationJcss

submissionsaroirrelevantand/or arecontrovertedanddouotestablishthesettlernenthcrc

is improper. Dofondants assortion that this matter is akin to a cl¿ss action is ruis-guided

and has no acccptancc in law, The need to protect class mcmbcrs rclative to the ¿ctions

of reprosentative class mc¡nbcrs as found in some class action matters hss no b¿sis here.

E¿ch zurd evçry paÉy'is fully rcpresonted in thìs casc. Thc Dcfcndants further bluster

3

4)

5)
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about the role of the Attomey General in this case beiag au ubuse is madc upon ina.ccuratË

facts and half truths which are inapposite with wcll-cstablished principles of law,

f)efbn<lants stalking-horsefixation on the worriingofthe TERRAFOIINDAION's chartçr

rlemonstrates the Þefendants misapprehen<l the argument of the Attorney General as to

the applicability of common law charitable trust law principles hsrcin (which was thc

rcasonthat duringnrediation defenso counsel rvere given thc.{.ttorney Ccner¿l's draft First

Aure¡ded Co¡rplairf ) as opposcd to the soope authority and provisions of the corponte

Aficles.

Dofendants Tucker, Tera and Simpson were the pa¡tiËs who suggested in January 2001

that the expedited discovery and emergencyhcarings being presserl bythe AttomeyGeneral

and Plaintiffs be stayed and that mediation instead take place. At that time Assistant

Attomey General Perkins stated and made clca¡ to all Defenda¡rts' counsel and the Court,

that the People of the State of Illinois would engage in mediation, but only if was

understood tlre People would require any settlement ilgÍeement to provide that the

TERRÀFOUNDATIONwouldnotleavelllinois. ThecxhihitstheDefendântsattachshow

this was thc people's position from thc sta¡t of mediation. To state they hoped the Peoplo

would rclcnt iu mediation is not a propsr Objeotion now. Moreovcr, the Defendant¡ ,snd

qpecifically Defendants TUCker, Terra and Simpson , by thcir counsel, made clear that

as a co¡dition to msJiation any settlement would requirc a global resolution of TERRA

matters and ti¡ll relcase of all matters at issue regrading the TERRA FOUNDATION.

Tndeed, the very issue of including full releases in mediation was discussert with thc

Assistant Attorneys General by counsel ofDefbndants Tucker, Tene arrd Simpson in order

to obtain assurance f¡om the People that the requcst for and inclusion of relcases in

mcdiation by Deferrdants would not be used by the Anorney Ceneral as a cìaim of fìrrthcr

breach. lt was exprossly agreed that thc issuc of global und complcte relçases for TERRA

related nrattcrs would bc a condition of mediation and would not be used as a suggestion

of a breach of duty by thc directors of the FOUNDÀTION'

4
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d)

Therefore base¿ uponthe conditions imposedbythe Defendants from the stafi ofmediation

if a scttlement could be reacherl, it was clear all Dcfcndants, direclors and agents of the

TERRA woulil be given a release rel¿tive to TERRA FOUNDATIoN activities' The

FOLTNDATION also required full releases, becuuse it did not want to be faced with

i¡ldcrnnifi cation represontation costs,

The issues relative to the conduct of Dr. Stebbins werc known to all ¿urcl hucl bccn raised

in rjocuments filed prior to thË $tàrt of considering mediation. The Attomey Gcneral in his

filings made inDeceÍiber 2000 and January200l set forth allcgations seekingto disqualifl

Dr. Stebbins from the litigation corunittee. The'issues raised relative to Dr. Stebbins were

dcniecl by the f)efendants. At the end of January 2001, the Dr. Stebbins rnattets, as well

as otlrers, were at issr¡e i¡r aprcliminaryinjunction proceeding sct for an emergenÇyhearing,

and expedited discovcry relaled thereto harl been allowed. When Dcfendants suggested

¡nediation at thç end of January 2001 and set the conclitions for a global full release of all

TBRRA m¿ttcrs as a condition of mçdiation, the Defendants not only were securing such

lur theüuelves but âlso on behalf of ærd for Dr. Stebbins. Thçrçaftcr frorn thc start of

mecliation in Fcbruary the condition ol t'ull rclease for all directors wês an assumùd tùfill

incvcrymediationsettlementproposaland non-negotiable. Whilethe AttomcyGeneral's

draft First Amended Complaint did name Dr. Stçbbins, it was with refereuce to mattçrs

that h¿d aìready been alleged in the preliminary injunction nrotion and related pleadings

filetl prior to mcdiation, The purpose in supplying the Fifst Amendcd Complaint was to

shorv counsel for Defendants thc further oxpÊnded ¡¡leading relative to the Attomey

Gencral,s position that the TERRA FOUNDATION should rsmsin in lllinois-

Notewofhy also is thc faot that the Defendants Tuokor, Tçr'rs and Simpson had counsel

rcprese¡ti¡g thcrn and securing the reloasc agrccmcnt tcrm spccifically for themselves,

includingamcdiutioncontlitio¡r aB¡ÈËlnçrìtthattherelcass¡equestinmçdiationwouldnot

be a raisa,bte conflict, Dr. Stebbi¡rs did not ltave separate counscl to soek such and Dr.

Stebbins never independentty cornmunicated a rÊquËst for a rclcusc [o thc Altorrrey

5
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Ð

General's stâff as a pre-rcquisite or othervvisc. ln fact Dr. Stebbins and the staff of the

Altorney Ceneral's office have never spokcn or communicated except for an exchange of

pleasantries upon meeting in a group at mediation sessiou and listening to each other in

two mediation sessions with Delendants Tucker and Terra and others present.

The sou¡1 order of Fcbruary 5, 2001 directing mediation came about because of the

Dcfendants' request for mediation, Tho oourt alço asked the parties to suggcst mcdiators.

The mcdiator choson, attorney Dnvìd Ililliard, was in fact suggested by cotmsel for the

Dsfundailts Tucker, Terra and Sirnpson (the resume supplied by the Dcfcndants fully

rlisclosed his relationship with the Art Institute. A copy of oounscl's lúttcrs relative thereto

are ettached as GrouP Exhibit B.

The court's ordcr of Februiry 51 2001 ordering mediation also provides that " No

statcrnents rnade by padicipants in the mediation will be admissible in evidence or

otherwise useable in any way in any further proceedings in conneotion with this casc".

Thc tbregoing condil.ions and understanclings in mediation were iü placc with the

agrçoment of all partics and the npproval of the court. The Defendmts' asse¡tions thal

Dr, Stebbi¡s acted impropcrly in mediation a¡d in voting for thc settlement are baseless.

The release for Dr. Stebbins was rrcgotiated for and soughl. by theso Defendants and was

not obtained by Dr. Stebbins.

The Objections' allegations olwrougdoing by Dr. Marshall are equaìly imagined and

mcritlsss. A sequencc of events led to a limited inquiry of Dr. Marshall ancl ¿ school at

which shc is employecl (This inquþ is not classifred as zur investigation, it is simply an

inquiry auowed by the Charit¿ble Solicitation Act topermitthe Attomey Gencral onbehalf

of the bencficiaries of charítable trusts 1o obtaiû documents relative to solicited charitablc

funds).Thatiaquiryrclatedtoherrolewithanothercharityandthatschooì. Thcresponse

thErcto was handled by counsel and not Dr. Marshall. The facts are that neither Dr.

c)

i)

6
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k)

Marshall nor the Assistant Attorneys Generals havo ovçr spoken or communicated with

each other exccpt for an exchange of pleasantrics upon meeting in a group at mediation

session and listening to each other in two mediation sessions with Defendants T[cker and

Toga and othors presenl. The facts aro that said inquþ matter is independent of the

TERR FOIJNDATION and the relçases in the TERRA scttlemcnt do not provido any

benefrt to Dr. Marshall in the inquiry matter. Tho facts are Dr. Marshall was nof promiscd

nor has shç bçen g:ven a rcloasc rclative to thu inquiry mu[tçr nor will she bo givon a

release relative to that matter at any time (It should be fully understood that there is no

reason to suÌTnise she woulcl need suÇh a releaso). The inquiry was a simple rcquest which

was met jn eum even before the June 19 mcdiation settlcment mccting , and nothing is

outstanding.

Neither Dr. Marshall nor the staffof the Atlorney General's Ofäce offered or acceptetl to

rie maners from that inquiry to the TERRA FOUNDATIoN mediation directly or

indirectly. Moreover, Dr. Marshatl voted without securing any favor or release relative to

that inquiry matter, Neithcr thc st¿fiof thc Attorncy Gcncral nor Dr. Manhell offe¡ed or

trietl to tie the rn¿ttcrs togcther. Moreover by Dr, Marshall votiug to settlc this matter

she gave up herpurported il.crrr of exclruge tlto " vote for settlenrent " without obtaining

* quìd pro quo . Dr. Ma¡shall was not offered an opportunity to try and trade her vote for

release Or consideration relative to a¡rOther matter, nor does she have such.

Moreover, the sequence aud çlelail of mediation related latcr herein shows that before the

inquiry on the unrelatcd mattEr was initiated Dt. Marshall had outlÍncd adjustments to the

May I I nrediated settlernent, all of whiòh were ultìmateìy incorporated into the final

sertlement. tndecd whilc Defendants Trtcker, Tcrra ancl Simpson sought and secured non'

rregotiablcreleasos forthomselves, theynow imaginewithout basis that Dr, Marshallwould

be like rheyantl seek sclf-intcrc$od relçases. Dr. Marshall put self inferest aside and did

not try and tie the niattcrs togcthrr or socur€ a relçasç in a¡r unrelated matter and has no

ugrccgre¡t, copdition or relçase from thc Attomey General. (Again' there is no rcason to

n
I
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suggest that Dr. Marsball, or anyonË else lor that m8ttÊr' needs a lelease relativc to thc

unrelatcd inquiry). Dr, Marsh¡ll chaired the June 29, 2001 TERRA Board meeting, and

at that nreeting, she addrcssed the chorges and explained her actions anr! made it quite clear

she was acting without duress and of a free will'

Defentlants Tucker, Simpsorr and Tena state in their Objections the exaggeratcd claim that the

mediatcd settlement is ìnconsistent with the Forurdation's Charter and Arlicles. Such is simply

untrue. The mcdiated settlement ¿gr€cment does not by its terms include any provision or

provisions that are conffâry to the "Charter" Amendcd A¡ticles of Inoorporation of the TERRA

FOUNDATION (sec rhc Chartcr at Dofcndarrts' Objections Ëxhibit 5). (A copy of the Settlemcnt

agreemønt is attached as Dsfendaltt Objcctions Exhibit 27.) Thc Amcnded A¡ticles of

Incorporation ol the TERRA FOUNDATION in sum, provides it ìs orgarúzed exclusively for

charitablepurposes (SeeObjectionsExhibit5), 1'heAmendcdA¡ticlesbythetermsthcrcinhave

no limit ou tho type o I chadtable purpose the I.'OUNDATION might crgaËe upon. Thc mcdiatcd

settlemsnt does not soek to älter the Articles in any way and its tcrms impose and require thût thc

FeIINDATION continuo to engage in onlyexclusively charitablcpurposes within the limits ofthc

Àrticles, lndeed, the language of the Amoniled Articles would permit the FOLINDATION to

operate a hospital or animal sheltur, and /o¡ abando¡r all activitics relative to irrt. Howcver' to the

cxtcnt that the settlement has any impact on the FOLINDATION's charitablc purpose, the

settlemcntrcinforoes and rer¡uires theFOUNDÀTION to engage in the promotionof Amcrican Art

as the FOI-INDATION has dono to datc urd as Daniel Tçrra intErtded, as an exolusively charitablc

purposo. Indecd, the porlions of the funended Articles of the FoUNDATION which Defendants

reference arid quotc in their Objçctions are portioDs aboutthc "United Statc¡ and abroad'.arc fowrd

undcr a limiting provision in the Articles that such is merely illustration and not binding on the

FOLNDATiON, indeed the Amenilcd Articles make quite clear there is no restriction in the

Articles providingthat furJher <Ietail is " For illustrative purposes only." ( See Objeotions Exhibit

t)

ö
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5). Thc Defendants' cOntention that the settlemsnt violates the charJer is indioative of thc

inaccuracies and exaggcratíon found throughout the Objections'

Thcse Þcfendants also asscrt that thc scttlemcnt is contrary to the founder's intention because the

TERRA FouND^TIoN under the sertlemenr is not frce to complotely icave Chicago' Indeed

thesc De fe¡rdants fail to explain why their çonduct of operating the FotlNDÄTION here in

Chicago since Danicl Terrà's death in 1996, or why their efforts at exploring a partnership with

the Arf Institute tluríng the l¿st year is any ttiffcrent than the proposed settlement' In sum' what

the DcfÞndants show at best is that ftom time to tirne Daniel Terra's efforts wçrc ¿ work in

progress, but through lt all ho stuck with his first choice, hìs hornç tgwnr chicago' The Defendants

fill this record with contentions without test or foundation and by way of purported alÏdavits

which violate supreme courl Rule 191 and fail to st¿te they are made upon personal knowledge,

fail to statc with particularity the facts necessary to Sgf)port the Objections, and which are, for the

mast part, Statemsnts of concltrsion, surmise and conjeCturc, and based upon purportcd

inadmissible hearsay stat€ments. In surtr, the Exhibits and affidavits attached to Defendants'

objections are without sufficient foundation a¡d otherwise rtot t'acts admissible in evidence' In

sufn, the Dcfcndants' Exhibits are not evidcnce of anythirrg; rather thcy are inadeqnatc

conclusions antl conjectures rv¡rletc with unrcliablo hearsay'

e) The Defendantg earlier actions in filing hcrein on June 29 with thçìr motiort for TRO, a copy of

their complaint fiom thcir dismissed federal larvsuit included in that ñling a binder of exhibit

docuruents. Among the Defenclants' binder exhibits acçompanying their dismisscd federal suit

is an aflìdavit of James Te¡ra. , the son of Daniel Tena . I¿mes Terra in his affidavit states he was

an original fqunder of the FOIINDATION and a Tena Boa¡d member fÏom the inception of the

FOUNDATION tlrough his father's death. Hc further contcnds in his alfidavit that thc foundcrs

had alwuys intendçd that the FOI.INDATION remain in Chi cago. J ames Terra's affidavit which

the Defendants have filed statçs ì "whcn the muËeum was opened it was clear that it was always

mçrnt to havc a presence in the Chicagoland area. At no time during all of my discussìons with

my father about Museum or FOUNÞATION matters, did he ever expre-ss any inte'nt to move the

9
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Museum from Chicago." This is Exhibit "16" in lhe documeirts flled by Dcfendants' (James

Teffa,s sflidavit septembcr 25, 2000, Defendants' Federal lal#suit Exhibit "l6") The Jamcs Tena

affidavit is also attached here(o as Respondents Bxhibit C'

10) Jarrrcs Tçrra belicves the FouNDATtoN should renrain in chicago and he has filed a lawsuit in

this court which contcnds the FOUNDATION o¡ticlcs should be reformcd to restrict the

FoUNDATloNtoChicago.AcopyofJ¿¡rresTerra'slawsuitisattachedasExhibitD.

1 I ) The DcfÞndarrts provide as ExNbits ro thcir Objection untostçd forrndation-less documents üld

affldavitstatgmcntsfromvariouspErsonstopurportcdlysupporttheirasssrtiotrtlratDanielTerra

hatl considered altematives to a Chicago location for his museum' They arguc without logic or

citation to authoritythat ôuchpreverrtstheFoLtNDATloN'sboard trom entering intothemediated

settlearent. In addition to such being hearsay, the Deferrda¡rts' filings herein cito statements by

sçveral real estate professionals who claim Þaniet Terra considered buildings in Washington D'C'

for the FOUNDATION. h faot nothing shows hs caused the FOUNDATION to act o¡ consider

Washington D.C. property. Àlt of what is suggested by the Defendants' attachmelrts ínvolves

purportedactionsbylvlr,Tenainhispersonalaffairs' InstarkconüastisthefactthatforlSyears

Dmiel Tena eståblish his inteflt to 1nvç thc TERRA FOUNDATION here in chicago by conduct

and numerous public solicitation stàIements. The 18 years of conduct can not bc disputed end

a¡c sufficjently established facts to suppoft the right of the TERRA FOLTNDATI0N to rem¿in in

Chicago,andsupportthcrighttothecntryofthemediatedsettlemcnt'

12) what thc Defenclants do not supply and cannot supply ate rccords showing thc FoUNDATtoN

board considererl or paid for arry of the purporte d washington DC real estate matters, or Y/as

involvetl in sanre. Moreover upon Daniel Terrt's death, despite the fact that all of the resiClue of

his cstate was lefl to the F0uND.ATION, thcse puçorted real propertics in washington Dc were

ncver deliverc¡l to the FOUNDATION. A truc and corrcct oopy of Mr. Terra's last will and

tostarnent is attached as Exhibit E. From 1996 to 2000 the FoUNDATION continued to opçratË

in Chicago, with no considgration or regard to these so callcd WashiagÌon D'C' desires of Mr'

10
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,l.erra, I¡ fact the very FOTINDATION documents which Defendants supply to show the

FouNÞATloN,splanningforthçfuture lackanyreferencetolhe purportedwashingtonD'c' real

estatc desires of Daniel rera that Dcfendants urge in their objections. The February I1, 1997

..Report io the Trustees of the Teila Foundation for the Arts" ( Exhibit 18 in the Defendants'

olrjcctions) statcs it is a report by an advisory committee to explore the future and opcrational

provisionsoftheFoUNDATlCIN,ThcReportbyitstextmakescle¿ritwascommissionedasa

advisory committee to make rccor¡rurendahons on the futurc and long tcrm mission and ìocation

Of the FOUNDATTON, and whit€ th€ report expressly references Danicl Tsrra's de ath' no mcntion

of thcse Washington DC building plans is mentioned in the report. Also see strategic plaruring

committee meeting notes Dcfendimts Objeotions Exhibits 2 and 20'

13) The affìdavits of the washington real estate folks and thc arohitect are hearsay and violi¡te

provisiorrs rcquired of aÎÛ,davits as sct forth in S'Ct Rule 191 and their contents are thefef'ore

subject to doubt and simply under the law what they purport to relate has no presurnption of

vcracily anrl the Attorney General objects to consideration thcteol'. Moreover, there rvas no

requireurent that Daniel Terra fully or accurately explain his thoughts to real estate professionals'

These reportcd hearsay $tatÊürËrìts rcflccted in the rcal ostate people's slatËments, if true snd

açCUrAtc , are at best casual hoarsay conversations in a setting where thç speakcr has no reason to

reveal or make known all of his thoughts or to bc fully truthful. such casual commcntary has no

probativc value here at this juncturc in establishing NIr. Terra's charitable inteitt rElativc to the usç

of $450 million tlollars of ch¿rritable assets held by this FOUNDATION' clearìv it is rtot

trncornmôn for a person to look at rcal estate to see whal is available without having a decided

course. o.ftentherealcstate professionalsarenotprovidedaccurateinformationbythepersonwith

whom they are working, Þaniel Terra in 1996 bcfore his death still porsonally owned

approximately $79 mitlion worth of art' and at his death his personal net rvorth was sevefal

hundrçd million dollars, a¡d left all thc art and funds Except for approximately $ 7 million to the

FOLTNDATION.AtruearrdcorrcçtcopyofselectpagesofDanielTerra'sferleralestatetBx

returu h'orm 706 is attached hercto as Exhibit F, which shows on page 3 his assets and distributions

, and schcclule A theretc shows hç 1:ersonally owncd thc several paroels of real cstete which

ll
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objectors claim were for thc FOUNDATION. ( sec scheclule A to Form 70Ó atlached hereto as

part of Exhibit F.)

14) As Dcfenda¡rts own objections show Daniel Terra was acting not on bchalf of thc FoLINDATI0N'

butrathcrpcrsonally. Theobjectionsbyinadmissiblehcarsaypufporttoshowhepersonallywas

Iooking at the lffashirrgton D.C. real estate, pcrsonally bought the real ertate, and personally

commissioned plans, The FouNDATION rçcords reflect no intcnt in 1996 to move to

rtrashingtofi D.c. nor diil thc FouNDATIoN pay for any of thesc washington D'C' real estate

matters. lt might have beËn his intent 1o place his persoDal art in Washingfon D.C. or make a

further gí ft to tt¡eFOIINDATION anrl build ofliccs in washington D.c" or a further snrall gallery

or mayte he was just consitlering options and exploring real estate' It is all conjecturt, surtúse

and hearsaY.

lS) The untcstcd informal discussions rcflected in the afhdavits Defeudauts attach includo a sheet of

paper rvith a hand written note and a logo at Exhibit 14 arrd the Attorney Gencral objects to its

considçration. Who nrude ærd"/or wrote such and under what conditions is without foundation it

ìu mua'ilgless as cyidenoc here. Evon if ita foundation could bc laid, it is not unusual wherr a

charity's prcsident has a pcrsonal changc of addrçss that hc has some of the charity's mail re-

directed to Ns home. The note sesrns to say for.\tanl my porsonat mail at my old personal address

along with -I,OLINDATION mail that comes to you to this ncw location. Cortairrly the notç djtl not

soncem themainmail tbrtheIOI.INDATION, lor there isno indicationthat thcFOUNDATION's

mail actually started to go to this new acldress. Moreovsr none of this establishes Danicl Tena's

intent to move the FOLINDATION to Washington D.c. These allegations fly in the faco of years

of conduct a¡rd arc not evidence as submitted nor supported by FOUNDATION records or

reflected in rctions by the FouNDATION, and they certainly are not documented plans by Daniel

Terra as a flrduciary

16) The affid¡vits of affiants Lævy ,rnd solmssen not only suffsr from failing to meel' the obligations

ofsuprcrrreCourtRulelgl,thcyarehearsaynndinäulmissiblçandtheAttomeyGencralohjects

l2
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to consideration thçreoL Moreover they generally reflect what Daniel Terra was cr:nsidering in

1990, 1991 or 1992, ancl expìaintheplanstliclnotr,vorkout' Solmssendoesrefercnce 1996 and

although his contentiqn is hearsay he suggests Mr. Tena mây have wished to have offices in

washington D,c. and some galleries, It is incomplete hearsay which does not establish Daniel

Teüa's cltaritablc intcnt, and as rcforsrrced above it could be interpreted to mean many thjngs and

whether Mr. Tr¡rra walrted to or would reveal all the FouNDATIoN's operational plans to tho

afftant is clearly not establishctl 'rmd 
highly improbablc'

l?) FinallytheDetendants'sobjcctions donotmeettheburtlononshowingthcsettlonrentisunlawful

or improper. R¿thcr, the objeotions show and cstablish facts that show the mctliated settlenrent

is not contrary to the ch¿rritablc intont of the FOIINDATION' Therç is no evidcnce this

FOLII*IDATION must be locatcd outside Chicago and/or in Washingtort D.C' to nleet Daniel

Terra's intent. [ndeed thcse very Defcndants havc stated this FoUNDATIoN's loc¿tion was

something the Boerd could properly decidc. Thc very documents Tucker points to in his affidavit

and thc strategic plærning nreeting notes Defcndanls attach to their Objections all show that

chicago is a viabte option under s vilriety of ideas. Therefore the actions of the Board in reaching

thc mediared settlenrent to keep this FOUNDATION in Chicago are not confrary to the testâtÔr's

intent, rather they are iquarely withirr what had bcen bcing considerert by tho Board and thesc very

Dci-endants Pdor to litigation.

18) Indeed, scveral of Defendants' attachments to the Objections show a varicty of Board artd

committee consi,lerations at various times and in almost each instancc one of lhe considçrations

set forth is a possible plan for the FOUNDATION a[d/or thc colloction and programs to remain

in Chicago. Thus thc Defcnd¡nts' <locumeflts attached to the Objections show the Boa¡d bclieved

it was proper to stay in chicago. Dcferìdants'olrjection Exhibit l8 shows consideration of

partnering or standing ulonc in chicago in February 199?' Defcnrlanlr' objection Exhibit 20

rìiscloses th¿t on May 10, 2000 the strategic planning committcc was recofilrlìending the

FOUNDATION çngagç in partnoring and a had a short list of potential partners inchrtling the A¡t

fnstitute . hrdecd, the list is coutrary to the cxaggeratetl claims ofthe Objcctors æ to thc purported
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beauty contcst fJefendants ctaim they would have condutted' The Dcfendants Objection Exhibit

2 shows thc strategic planning committce continued to consider on August 2000 partncring with

the Ârt Institute of Chicago. These documents show thc Board and committee th'ougirt it would

be pennissible to stay in chicago and to partnor with institutions in this cily expressly mentioning

the.{ft lrstitutc and Northwestcrn University. The Defendants exaggeratc and misstate when they

claimthescttleurçrrtwillviolatçDaniolTçrra'sintent' ThesescveralBoardandcommitteemeeting

mi¡utes show that Defendants Tucker ¡urd Terra participatetl in discuôsions of placing this

FoLïNDÀTloN on the very course the nlediatcd settlomçnt now places it' It is clearly within

Danicl Tona's intent and within past Board considerations"

19) The Dcfendants attacb-rnent of'the April 1990 minutes of ths Museum involves relnarks by Mr'

Terra when the FOUNDAïON was one cighth its cu¡rent size. ( Dctèndants' Objection Exhibit

t) The lgg0minuteshowtheFoLlNDATfoNtobcmuch smallcrin1990, a bookvalueof'only

g50 million (objection Exhibit 1, minure- page 7). Tt is undisputecl Mr. Terra continued the

FOUN.DATION in Chicago after 1990 and thereafler placed several hundred millions of dollars

of assets into thc FOUNDATION throughhir death in 1996, with it current worth i¡ excess of$430

million. AtrueanrlcogectoopyoftheFOUNDATION'sJune30,2000balanccsheetisattached

hereto as Rospondent's EKhibit G. while Mt. Terra might havo givon a thought in 1990 about

where his museum ought to be, there sre Òther explanutions for lús staternents, and no evidcncc he

trulyconsideredmoving. More importantlyclearlyaflerhislgg0rema¡ks,DanielTcrra'scouduct

for six years thereafter was to have the Ì,olINDATloN stay in chicago'

20) The tcrms of the nrecliation settlement do not violate the purposes set forth in the A¡ticles of

Incorporation nor do the tcrms of settlement change the operation ofthe FOUNDATION from that

which existcd when the founder Daniel Terra was alive. Two of tho complaining Defendatrts

Tuokor arrd Simpson were not with the FOLINDATION when Mr' Terra was alive' The othcr

Defenda't Judith Tcrra was originally restrioted frorn bcing involved with the FOLINDATION

under tlre terms of the TERRA prenuptial agreemsnt signed in 1986, and she onlybecame a

director of the FOUNDATION in 1993'
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2l) Tho Delþndants' filingtakes issue with and objectsto the very involvement ofthe Attornoy Gorcral

in this câso catling it an ¿busc. Clearly these Defendants misundorstand the law of Illinois and the

role of thc Attomey Gü1cral with regard to charitable trusts' The Defenclarrts make it appear that

the Attorney Gcneral's litigation and settlement position thot the TERRA FOUNDATION remain

in Illinois is baseiess anÙr:r was a surprise at metjiation' The record is clear that said position was

takcn in the initial plcadings, stated at court sessions and put in writing by tho Attorney Ceneral

on several oÇcasions and was spelled out whcn mediation commsnced' From the initial

involvement in this çase it has been the position o tthc People that the FOLINDATION is obligate d

to remairt in lllinois. The Defendants supply attachments showing the Attomcy Coneral had this

position from thc sta¡t of mediation, and thcy should be estoppetl from complaining four rnonths

into mediation,

22) When this litigation was commenccd in Scpte mber 2000 by the Plaiutiffs and the Attorney General

rhsrc was a plan bcing implemented to move this FOUNDATION fronr Chicago to Wa'shington

D.C. anrj/or Francç, and thc lalvsuits hercin were filed to, among other things' stop thc move and

deal with cartiìin matters of brcach of duty'

23) Defendant Tuckcr who was the president otthe FOIINDATION in furthcratrce of the plan to move

theFoUNDATloNjustpriortotheseptember2000annualboardinfollowuptoaboardmeeting

of Augr.rst 24,2000 and building upon his rema¡ks in the strategic plurrning committee mcetings

of May 2000 and August 2000, sot fçrth his vision for the Tçrra For¡ndatiort in a position paper

circulatcd to the Tcrra Bourrj. lor use at the annual rneting, entitlcd a Vision For the Future (the

Vision statement is Exhibit C to the Atfy Ceneral's complaint which Complaint is at Defcmlant

objectorsExhibit4)(thcAugust24BoardmeetirtgminutesisExhibitDtotheAttyGoneral's

complaint whioh oomplaint is at Defendant objectors Exhibit 4) ( the strategicplarning committee
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mcetings of May 2000 and August 2000 are Defendant Objeotion Exhibits 2 and 20) Defçndant

D.C, Thc visiqn statement in pertinent part provides:

..FrotlrthelengthystratcgicplaurningdiecussionsthatrvehavehadasaBoardovcr

the la.st tçn montlrs, 1 believo we have all come to recognize th¿t we are at a

critica|point...,'..TalsobolicvcthatwewillhavcthcopportunityatourBoard

meeting in Givemy to make some of the u:ost important dccisions ubout our

fut[rc,,.....Iknolvthatweatlurrdøstandthewcightofourresponsibi]iticsand

theconcurrentseriousnessofourdeliberations'''',,..Giventheseuuique

circumstânces, ancl several reçeflt deYclopments that -[ will review irt greatel dËtail

in Givemy, I thougbt I should share with you my sensc of how wc should

proceetl,,,(Tucker's:AVisionfortheFuture(whitepaper)Pagel).'...Ibclievc

thors is really only one (city) that would setae the center's needs in the fullest'

mosteffcctivcmÐnller.ThatisWashinglonD'C.''(TuckerwhitepaperPage3).
..IarnconrpletelyconvincettlhattheTenaFoUNDATloNcollectionshouldbe

in rhe same city as thc FOUNDATION itself," ( Tuckcr white paper Page 5). (The

white Paper vision statemertt is Éxhibit c to thc Àtty Gcneral's complaint,

which complaint is Deferrdant s' Objection Exhibìt 4)

24) The Attorney General of lllinois frled suit in this oase to protçot the common law rights antl

interests of the pEopLE OF THË STATE oF ILLINoIS in prevcnting their divestmEnt of the

beneficial rights in the TERRA FOIINDATION. The llli¡ois common Law Act (5 ILCS 50/l

(1991)')cxpresslyadoptstheÖommonlawofF,nglandasthetawoflllinois.UnderthcEnglislt

çorrrrnon luw tho people of the Sovereign are the ultimatc henefìciaries of each zurd every charitable

trust. under tho oommon law the Attomey General'spower to enforce cha¡itable trusts stems from

theunderþingfrrcttlratlhePEOPLEa¡cthcultinr¿[ebcncficiariesofallassetsdevotecltocauses

thåt promote thç welfarc of the sociefy as a whole :urd which beneËt an in<ielínite number of

persons. ilçerner v-Ihs!ûpsgE (1936), 365 Ill. 149, 1 53; Stowçll v' Prentiss (1926)' 3?3 lll' 309'
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318 and 321-22:Pcoplq g,r rel. srnith v. Brarlcher (1913), 258 Il. 604, 608; Attomev Gcneral v'

Ncw,borrv l-ibrary (1S94), l50lll' 229,236')

25) Under lllinois law, thç Al,toflrey Genctal is the solo offrcer constitutionally authorized to rcpresent

the PEoPLE of this state in any litigatiorr in which thc PEOPLE OF THE STATE are the real party

inintercst.(Peoplev.Briceland,65nl.2d485,4g5(1976);InreEstatcofstcrn'240lll'App'3d

834,837 (l"Dist.1992).); âtcornmon law, thePEOPLE OF ILLINOIS are the ultirnatcbenoficiary

or cestui quelrr¡sl of aìl lllinois ohadtable bequests (l¡ re Estaje of laas, 171 lll' A'pp' 3d 9.16, 920

(1,, Dist. tgs8)), and the Attomey coneral has been judicially rccogniz,ed as ttre pmpcr

reprcsentative of thc PEOPLE in all actions conccrning the enforcement or adrninistration of

Illinois charitable trusts. (In rc Êstate qf Tomlinson, 65 lll. 2d 382, 387 (1976); ln re Estate of Lpas,

171 ill. Àpp. 3d at g20).) The Attorney ceneral is therefore vested rvith the authority to participate

ilr any action to protcct a ohûritablc trust ærd its preperty cither defensively, wherc an attack is

rnadsonitsvalitliry,orbyactionasplairrtiff'@65n1.2dat387;lnr-q

E$tateofStcr.n,240lll.App,3datB37).)Inasuilbyotherswhefethevalidítyortheenforcement

of a cha¡itablo trust may comË into quostion, the Attorney Gsneral is generally a nçcessafy parry

and should be joined 8s a paI.ty, (Estale of Tornlirrson, 65 ll1' 2ú' a|387; Iu re Est¿tc of Stem' 240

l1l. App, 3d at 837; Bogert, lhe L¿w of Trusts and Trustees sec' 411 (2d ed' 1964)') Tlrc asscts

are helrl subject to a trust for the benefrt of tho public which is enforceable in the public's namc by

rhe Attorney General f]n re Estate of Tomlinson (1976), 65 ltl'2d 382, 387; ln re ES!AIC-Qf

Muhar+mad (1" Dist. 1987), 165 Il1. App. 3d 890, 896-93.) The PEOPLE's benefici¿l interest in

charitable trust is dcscribed by the Appellate cou¡t in People e¡ rel. Scott v, GeorEe r-Ilqrdiltg

Museum (1" Dist. 1978), 58 lll' App' 3d 408' 417')' the court stating:

whilç thc oowts oflcn talk of individuals who aro to get charitable bu'nefìts as

'beneficiarics" strictly spcaking the state is the only party having a legal interest in

enforcemcnt,andthehumaubeittgswltoarcfavorablyaffectedbytheexecutionof

the lrust arc merely the medium through whont thç social advantages flow to the

public.Ifatrusthasasitsobjecttheoarçofthcpoor,tlrosepersonswhoareclrosetr

to ser;ure thc nccessities of life urrder it arc rtot in reality beneficiaries of the trust but
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only the instrumentalities tluough which the state receivcs the social advântages of

sceing that its citiz.ens do ¡rot suffer want. That this is t¡ue is shown by the rule that

only the attomey general of the state can sue for enforcetnent' since he is the lcgal

offioer whose duty it is to represant the interests ofthe state an<t its citizens'( at 58

I11. App. 3d 417.)

26) It is well cstablishcd that the courts ofthis state h¿vc rccognized and hcìrl that there is a substantial

public right and intçrest ìn charitablc [u[ds vestcd in the PEOPLE OF THE STATE oF ILLINOIS

and which the lllinois Attorney Gcncral has a duty and obligation to Proteot' In fact the Attomey

Gencral has a duly to act to protect thc PEOPLE's iuterest and ho must iuvestigatc matters of

concem with regar¿ to chalitablo organizations. Here the Attomey General propcdy souglrt to

protoct rhe pEopLE oF TltE srATE OF ILLINOIS intcresr in the Illinois charitablc tust the

TËRR-A.FOUNDATION.

21) Tho çommon law is the evolvçd rule of dccision from case 1aw and English st8tutes such as the

Statute of Uscs. "Trust law" evolvçd ¿[ common law to govem pfopcrty which is delivered by a

settlor/grantor to anothçr "as trustec" to hold suid property "in trust" for the benefit of othcrs

..benefioiaries". The tcrms by which the tn¡stec holds the proPerty may be writtcn or oral, but a

t¡ust to be valid must havc a tustee and beneficiar(ios)'

28) At oonrmon law a charitable trust wâs special and unique because the irlentity ofthc benÙficiarics

arEnotnamçrlpersonsorspecificirrdividualsbutrathcrbenefitthcpublic.Theconruronlaw

providesthatthcPEOPLE,thecitizensofthesovcreigrrofthejurisdictionwhercthetrustis

formed, arc the frrlly vested beneficiadcs as equitable owners of a fee simplo i¡terest of the

charitable trust estate, as a mattel of law' Wherc a trustee in Illinois receivos propcfi upon A

promisc ofcharitable use or upon a gi{l for charit¿ble use the vested benef,rciary ofeach and cvery

charirableassEts0dcliveredisthoPEOPLEoFTIIESTATEoFILI.,TNOIS.

29)TheTERRAFOUNDATIoNfl$ascparÊtglegalporson,isitsclfatrustee'ltreceivedanciaccepted
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ch¿ntable gifts, contributions and benefits while in lllinois. The charitable gifts given to the

TERRA FOLfNDATION as a trustee now amouut to more than $450 million in assets. There is

no doubt the TERRA FOIINDATION is a legal psrson and that the assets givør to it were rnade

in tru-st, for charitabìe Furposes and thus it is a cha¡itable trustec. Conscquently, by operation of

law, the PEOPLE OF THE STATB OF ILLINOIS are the solc and exclusive vestecl beneficiaries

of the charitable assets held by thc Dcfcndant FOUNÞATION'

i0) The FOLINDATION was incorporatcd inDcccmbcr I978 underthe lllinois Ceneral Not-For-Profit

Coqporatiorr Act by Darúel Terra (now deoeased), Jarnes Terra, Daniel's soq and RobErt Sugrue

under i ts ori ginal name "FOIJNDATION For lTre Þan i el J. Tena Museum ". Thc FOUNDATION' s

first boa¡d was comprised of Daniel TcnA James Tø'ra, and Robert Sugrue. The FOUNDATION

was creatcd in 1978 under the direction of Dzuriel Terra, a succËseful Chioago area bwinossman,

and was fiormcd as a philanthropic endeayor supportetl by Daniel Terra a¡rd his first wife Adeline,

to whom he had bccn married since 1937, to cstablish a museum in the Chicago ¡¡rea to pfomote.

clisplay anii eclucatc the puhlic ahout eady Amcrican A¡t. From the date of its formation through

to the present, FOIINDATION has engaged in the charitablo activity of establishing and operating

a public musçum irr Illinois, first in Evanston and thcn in Chicago'

3 I ) Dariel Terra oontributed ovcr $200 million to the FOUNDATION rvhi le he was alivc and hc statcd

from time to time when rnaking gifls to the FOUNDATION that the gifrs be usçd to cstablish ¡nd

opsrare an art museum facility in the Chicago area. In fact D¡uriel Tena us the clúcf executive

ofticcr a¡rd a dircctor of the FOI-INDATION caused it to estäblish a museum in Chjcago, and acted

and ctused theFOUNDATION to develop and maintaur apermânent coìlection of funcrican A¡t,

display works from that collcctiorL and p¡ovide ând sponsor exhibits, programs' und activities

designed to promoto an appreciation of American AI1 hero in chicago.

32) Daniel Tcrrs and the FOLINDATION in solicitingpublic participation and support, publicly staLed

snd represented that the FOLINDATION was committed to the chantable ptlrposc ofbuilding an<l

opcrating &n art museruïr in the Chicagoland area to promote an appreciation of American Art in
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Chicagoland arca.

33) ln 1978, at rhe direction of its founder of Daniel Tena, the FOUNDATION acquired property in

Evanston,Illinois ât 2600 Central Strcet, Evanston,Illjnois which it refurbished and used as its art

riisplayÍruseüman<lcenteroferlucational activitiesthroughlgST. InlgS5,atthedirectionof

Daniel Terra, thc FOUNDATION purchasedproperties at 644-670 Michigan Avenue, C.hicago for

thepurposeof expanding its art muspurn activitie¡ undin 1986 or lg87 it est¡bliçhcdapublic

musçum facility at t}rat location opening under the name Terra Museum of Àmerican Art (Terra

Musewrr).t

34) At all tirnes siuce it moved to óó4 N. Michigan Avenuc through lhç dçuth ofDanicl Tcrra in 199ó,

the FOUNDATION undcr the direction and by actions of Daniel Tsna has continued to operate a

public museum called thc Tcrra Museu¡n of Arnerioan A¡t et the Michigan Avonuo location.

3S) Ln adrlition to other public education efforts at its Çhicago location, thc FOUNDATION under the

direction and actions of Daniel Tsrra created and sponsored art cducation proEIams for Chicago

school childrcn, providing access [o art and art education to thousands of Chicago area school

children each year.

36) For more than 20 ycars thc FOLINDATTON has publicly promoted the FOUNDATION's

Chicagoland rnusetun pu{poses and activities, issuingnumcrous public relations oommunications,

brochures, press releases, and public advertisçmçnts, including ir rcúcnl. 2001 ad statiug that tltc

'Ierra Museum is here to stay, solicitìng support and contributions as a faci lity lor Chicago. In

response to, and jn reìiance on, the at'oresaid reprçFentation and actions by the FOUNDATION,

ovcr the past 20 years in acldition to Danicl Terra lllinois businesses and citizcns have donated

I1¡'¡ilu it is trrle th¡r in 19g0, the FOUND,\TIôN fornæd a subsidia¡y French corporrtiorr/association with

thc FOUNDATION's namE and undcr thc Frcnoh corporotion opeued a small museum l'åtility in C¡vemey, France

whu¡o wurk$ of Anwlica¡t art or¡ loa¡r frour tho FOUNDATION havc bccl1 dùplaycd, Unlíke the Terra Muszum in

Cìhicago which is opco nll ycar, thc Oivertrey flacility is oPçn oI¡ a scàðonul basit, fypicatly froru April ln through

Octob-cr I Id erch yèar andnone of the workì in thÈ FOUNDAïfON's collection arc pvrmuncntly rnairrtailed itt

üiveruey. France.
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millions of clollars in contributions and paid membership dues to the I'*Otllt{DATION to support

its operation of the Te¡ra Museum of American Art in Chicago'

37) In atklition, cturing the period 1978 tfuough to the present, as e result ofjts charitable purposes here

in Illinois, thc FOUN.DATION hn^s receivetl substantial bencfits from the PEOPLË OF THË

STATE OF ILLINO]S in the form of substantial special tax relicf, specifically exemption from

Illinois income tax on its operatronul profits and stock sales gains, rcel çstate tax exemption for its

real estate at both its Evanston and Michigan Avçnuç looahons, exemption f¡om millions of

dollars in State of IIIi¡ois Use/Sales taxes which would have bccu due on the millions of dollars

spent on the purchase/use of art and equipment by the FOUNDATION herc iu lllirloìs.

38) From the date ofits incorporation through to thepresen! the FOUNÞATION has actcd to establish

and continuously maintain a public museum facility in the Ctr-icagolantl area whsre it houses and

¿isplays works of the FOIINDATION's pcrmanent collection of Amsrican art. and where it

sponsors cxhibits, prograrrs und activities desigrred to eduoate the public in the Chicagoland area

aboutAmericanartandpromoteanappreciationthcreof. TheFOI.INDATION'smuseumactivities

have a geographical conncction and indicates a use tied to its location and establishmerrt in lllinois.

Thc uriquc nature of u public museum and its tie to its location is such that its charitable mission'

pufpose, a¡1d iutcnded bencficiaries are intogrally linkcd to its physical sewice area location'

39) By and through its own express represcntations, as well as ürose of Dalriel Tena, and tluough its

continuous and unintermptcd operation anclpubtic promotion ofits museum facilityinthe Chicago

area, as well as its repoated and contiuual aooeptance ofgifls, grants and benefits ftom Illinois

businesses and citizens, the FOUNDATION has rcpresented that it intended to be a mus€um änd

etlucational institution for Chicagoland residents. Further, the FOUNDATION publicly

demonstrated and alfirmccl by its actions in establishing and opøating a museum and educational

institution in Chicago, as aforesaid, and having turther qommitted its opcration to lllinoìs by

operating withi¡ Il¡nois and acceptiug millions of dollars in prrblic contributions from lllinois

citízens anrl aocepting rrritlions of dollars oflllinois tax reduclion benefits available onlyto lllinois
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charitable orgauizations, that its intcnded beneficiaries are exclusively the PEOPLH OF THE

STATE OF ILLINO]S.

40) Tho Defentlants ¡ìttempt to support their claim of abuse with an unverilied lcgal declaration by

attorney Evelyn Brody. Her theories found in her declaration are made onmere conclusions ånd

arç not properly considered by this court. Professor Brody asserts that the Attorney Ceneral's

participation iu and procuremcnt of the Proposed Sottlsment are inconsistent with the legal

framcwork for the operation of charitable not-for-profit corporations, Yet in a reccnt law review

article on charity governmce, ProfcssorBrody asserts adeoidedly diffçrcnt view of state court snd

Attomey Ceneral involvemont in charilablc trusts. In hcr arficlc, Á Taxinp Time for úe BishoP

Estgle: Whut Is tlte LR,S. Role fu Charitv GoveryP¡Jce? Ql U. ÉIaw. L. Rev' 537 (1999)

Symposium lssue of the Bishop Estate Conlroversy; reprinted at 29 Exempt Org' Tax. Rev' 397

(Sept. 2000)), professor Brorly unequivocally states at p age 543, "1 believe that Congress genorally

intended that investigations of charity fìtluciary behavior be a statc, not a federal, case."

Furtherrnore, she discussed with approval, thc actions taken by an Hawaii State Court Probate

Judge in an action fïlcd by the Ha.waii Attorney General seeking to removc Trustees and impose

govemâncè reforms on the famous Bishop Trust. In her Revielv, Professor Brody praised the

Probate Çourt's decisive action in appointing new lrustees, instinrting ncw court procedures for

selecting replacement trusteos, and approving reforms on the govcrnance and nanagemçnt slructure

ofthe Bishop Trust. Professor Brody supported thc cxtraordinurymeasures taken by tho Stato Court

in exercising its comrnon law powers of removing trustccs and imposing institution¿l reforms on

a charitablç not-for-prolil, corporation, stating that the century-old Hawaiian institution [emerged]

from crisis strengthcned and renewed. Shc stated that thc State Court's decisive act in appoinling

new 'l'rustees ând approving reforms to the governancc and marlagement of the Bìshop Tntst

promised "a happy cnd to this long, sad story." (14 at 54I.) A copy of the Brody Revicw is

attachcd as Rospondent Exhibit H. Professor Brotly's statements, in her artiole reviewing the

Bishop Estate, appear to support the intervsntron of the State Court urd the Stato Attomey General

to protect a charitable trust and, as her article a sholvs. she supports such thore on the mcre

allegation of wrongrloing , The Attonrey General assumes her rsrnarks as supplicd hercin come
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upon e lack of familiarity with all of the facts. The TERRA settlenìent agreemsnt here appoints

ncw trustcÈs and institutcs rcl'orms in the management and governance of the I'ERRA

FOUNDATION very much like the result in the Bishop Estuts, antl this Court's approval of the

Settlement herc, will also bnng about a happy cnd '

4ì) Defen¿$rts' threats that this position of protecting lllinois based charitable trusls will chiil the

estublishment of FO1IND¡\TION's in lllinois is an attenrpt to perçuadc thc Attorney General ftom

his position by impllng some hurnr wilt befall lllinois by this position. tlowever, the People

respond arrd statc that thosc who establish charikble frusts in Illinois will havc thci¡ intcnded

purposes futfrlled and not supplantorl by tho ilesires of those who come latcr after thc sçttlor's

death. Thc Attorney Geueral oites to The Restatemcnt 2d and Restatement 3d of Trusts at 348

Defìnition of Charitable 'lrust as further support for his position. A copy of the text ol said

Restatement is attached as Respondcnts Exhibit I. The position of the Attomcy General protects

the lounder of aninstitution from the wishes and./or "visions" ofthose who come latsr and attempt

to impose their vision and seek to alter thÈ trust to promote thejr own purposc ralher tha¡r continue

to promote the programs established and conti¡uously supported by thc founder. However' this

case ot this juncture docs not require a resolutíon of the position of the Attomey Ceneral on

charitablc trusts leuving this state. The FOTJNDATION's board mediated tbc dispute, and, by and

tl¡,ough a propcrly callerJ board meeting, rcsolvcd this litigation compromising tho mattors in

dispute. No prr:pcr clnllenge cau be nradc.to thc settlement'

MEDÍÀTION \,YAS PROPERAI{D DONE AT THESHT DEß'ENDANT$', SUGGEETION

42) Thcse Defendants have in their July 2 Motion implied that mediation here was trot I propçr

process(See: page2 and footnote t). ln fact, it was thesc very Dofendants Tucker. Simpson and

Tcrra, by their counsel, that first snggested and urged the parties a¡rd the court to stop the ongoing

prepxation for emergency hearings and consider mediation to settle and resolve this case. T he

Dofcndants also charge ea¡ier that the mcdi¿tor might have a conflict by r relationship with the
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A¡t Institutc . However, it wæ the Defendants not the Plaintiffs or the Attomey General who

suggested Mr. Hitliard as the mediator. Indeed, the transmittal letter sent by these Defenda¡ts

to the court for solection of thc mediator had Mr. Hilliard's resumc, which stated and fully

cliscìosed hìs Art InstiluLe involvement. Further a rcview of Def'endånt Tuckerc May 24, 2001

new revised setllefirent proposal contains his suggcstion of the TERR-A' partnering rvith the Art

Lostitutc ( See Tucker's May 24letter proposal attachçd hereto a.s Respondents Exhibit J). Thus,

thcsc Þofondants requestod mediation a¡d embraced Mr. Hilliard rnd have no right to complain

about imagincd conflicts (Scc lcttcr from Tuoker, Simpson and Terra counçpl dated February l,

2001 suggcsting Hilliard as a rnediator Respondeut Group Exhibit B).2

43\ The Defendants also atternpt, by half truths, to make it appear that Assistant Attorncy Gcncral

F loyrl Perkins imprrrpedy atturded mcdiation sessions and/or that he acted in an thrcatening manner

at mcdiation sessions. Both assertions arp unttue and without basis in fact. At no time since

mediation commencçd whether at a mediation scssion or otherwisc has Floyd Perkins th¡eatened,

clisousserl or promised aflything with rcgard to any of tho individual directors, save the initial

agxeement for releases sought by these very Þefendants that now cornplain. Àt no time did

Àssisia¡t Ättofnoy General Floyd Perkins speak about releases to Dr. Stebbins or Dr. Marshall.

44) Mediatiou, thc process, md attendance lvçre çontrolled by thc mcdiator. Thc Attorncy Gcnoral's

staff never callcd or wrotc to Þirectr:rs Stcbbins or Marshall. Thc tirst urediatiolr session invqlved

thc Pl¿intiffls, tho Defendants, and the Attorney Cenerirl staff in three separate roonls. Thc parties

did not meet each othø; fhe merliator traveled betwsen the rooms, After the fÌrst mediation session

the mediator reported he was in contact with parties, counsel and board msmbers' and ùom time

to time, hc asked the Attornoy Genøal's assistants about terrns, but he did not provide specilics

regarding othø persons terms. The mediator appeared to be blending thc various parties terms

together seeking to find a possible consensus among the varied points of vierv. A second

a Moroo""r, thc A¡t ¡stirutc is not rnenhoncd withi¡ nor is it a part of this mcdiatcd scttlcrncnt. 'Ihere

arc no provisions that grant any rights or itrtÈrèst to t¡e Art Inçtitutc.Thc mcdilted settlement places control ofthe

ÍOTINDATION in thc hands of its tsoard.
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mcdiation session involved just a meeting of attomeys ìtrith no directors prËssnt, At both the first

and the second meeting the Attorney (ìeneral's stafT statcrl its position on settlement which

included that the PEOPLE OF TIIE STATE OF ILLINOIS would not agree to any settlcment that

allowed the FOUNDATION to leave lllinois.

45) Because the individual Defendants Tucker, Simpson and Tena and thc FOUND.ATION required

that rrrry settlement resolve all issues, during mediution thcrc was nçver further discussion about

actions against individuals it was always a condition the directors would get I full release from

TERRA related môttsrs.

46) Mediation wa¡ ordererl on February 5, 2001. At lhe time mediation was being consìdsred thËrç

were several emerg€ncy hearings set and a dozen or more depositions scheduled, as well as, a half

dozen document production requests. The attorneys for the Defendant FOUNDATION and the

Plaintíffs wÊre expffiding oû iverage an estimated 600 to ?00 hours of lawyers service hours per

month at a cost of $ 150,000 10 $200,000 per month per sitle. The staff of the Attorney Gencral

were involved in all. of the siune mâtters and the servicc hours rcquircd wcre substantial.

41) By nrid-March 2001 it did. not ìook to the Attorney General's staff that settlement would occur.

It ha<l nevsr bcan contønplatcd that mcdiation would go on past March. Thc staffassigncd to thc

Tsna filc at the Attorney General's oflice had a linited a¡tlount of resourççs available, The

attomËys assigned had many othcr cases a¡rd the ability to match the efforts of compvting law

firms rcq¡ired creative tùne and service managsment. Of necessity to keep pace with competing

law firms, d.uring the mecliation pcriod the staft of thc Attomoy Üeneral continucd to prepare in

the event litigation and the emergency prgceÈdings would again commence. Towards mid-March

the Attomey Gcneral staff began to drafì an amendment to its complaint to add the facts that had

been developed and were at issue before the çourt on tho emergency hearings regâtding Mr. Neff

a¡xl Dr. Stebbins. In addition, thc FOUNDATION lawyers had besn questioning the PEOPLE's

position on the law rclative to kecpingthe FOUNDATION in Illinois and the Attomey Geaeral at

nrid-March began to a<ld ànd amelrd the complaint to add facts making its position ¿urd contenfion

25

16di-001659



Sent By: CUMMINS & CR0NIN; 31 25780500; 23-JuI-01 2:13PM; Page 27 147

on the obligation to rcmain in Illinois more exaçt. Preparation of tho draft amended complaint rvas

being tlone to conform the pleadings to the prootl and if the matter did not settle, the Attorney

Gensral's office wouid be ready to proceed.

48) Because thcrc had bcsn a question raised at mediation about the Attomey General's positicn about

the FOTINDATTON leaving lllÍnois, at some point the staffof the Anorncy Gcneral advised the

metliator it had a draft amcnded complaint that furthor sets forth the facts and basis for its positiorr

andthutitwouldbefilingsuchìfthecasçdidnotscttlc. Counscl forthepartiesweregivenacopy

of thç tlraft amended com¡.rlaint. This was donc in March 200i. The Assistant Attomeys Gçncral

did not distribute copies of the draft to the directors.

49) Despite the Attorney Gensral's helief at lhe end ofMarch that settlement wâs unlikely the mediator

as$ured all that he lhought seltleTnilÌ might be possible. Couneel for all parties, incìuding these

Defendants, expressed a desire to continue to try to reach settlement. Scheduling the board

members to mcdiate in pcrson was reported to be a difficult procËss. It was reportod by the

mediator and the FOLINDATION that schedLrling would take weeks. Finally anothec mediation

session lvas scheriuled for May ll, 2001, and thc mediator arlvised that some Board msmbers

would likc to hoa¡ frorn the Attomey Ceneral's otaff clirectly. The med.iator askul ihat Floyd

Perkins and Therese l{arris attend the mediation sçssion on May 11' 2001. This was fully

discussed with thc court an{ all counscl lor aìl partics and it was agreed by all that the Attorney

Ceneral's staff could attÊnd m€diâtion meetings without the other counscl presçnt.

50) Floyd Perkins and Thçrese Harris wcnt to the mediator's olficc on May I I and entered a contèrence

room lvith the mertiator. a number of Board mcmbers and with other board msrnbers connected by

phone. At some point the mediator asked Floyd Perkins to state the Attomey Gerisral's position

on settlement and basis for thc position. Floyd Perkins explained the Attorney General's positìon

andthatanysettlementrequired th¿t theFOI-INDATIONremain in lllinois. Boa¡dmembersasked

quçstions. A number of variltious of settlemcnt terms wçre proffered and discussed. At that time
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the Attorney Gencral was asking that the parties agree to thc FOUNDATTON remaining in Illinois

in perpctuity. The Boa¡d mcmbers wcre asking if a ter¡n of years restiction was something the

AltomeyGeneral could accept. A number ofvariations on settlemeut terms were discussed. Whpn

the lrrnch hreak came although invitecl to stay and eat with those attending, the Assistanl Attomeyr

Generdl left, ale lunch on their own, and did not rohrm until requested some time later by the

mcdiator.

5l) Throughout the mcdiation conference on May ll no discussion of thc individual Dcfcndaflts'

conduct or issuçs werc raisecl o¡ mentionçrl by anyonc. The gist of lÌre utr:diatiott discussiotls

concemed why and upon what basis the Attomey Cçn€ral maintained tho People's position about

thc FOUNDATION remaining in illinois and what might be reasonable âcceptable terfis of

settlement as to FOIINDATION governance. Otlcn the discussions did not involvo the Assistant

Aftorneys Gençral. At the end of the day May I I the parties prescnt agrccd to settlement terms.

'fhere had heçn no hoslile remarks, threats orprivate promises at the May 11 meeting, Thcrcafler

the medìator sent a written settlement document which containecl thc terms agreed Lo on May I 1,

2001 a copy of the mediators May 15, 2001 settlement draft is attached as Exhibit "K".

52) After the Mey l l meoting, it was gencraliy bclicvcd there was a settlement. However shortly

thereafter the modiator advirçd thal ccrtair terrus of tho agreeurent wcrc in disputc. A'ftcr thc May

t I mecliotion mecting, Dcfcndant Tucker scnt a letter suggestìng ecompletclydifferent setofterms

fiom that discussed May ll. A copy olTuckcr's May 24 letter settlement proposal has been

previously attached as Exhibit "J".

53) f)irector lvlarshall also sent a ñlay 21 lctter slating that she wanted to continue settleñent

tliscussionsbutb¡d some issues with the mediator's May I4 proposal and in her letter she set fotth

a nurnber of changes and suggestions. l:r her May 2l letterDr. Marshall suggested that: the

agreement rcquiring the FOUNDATION remain in lllinois for at lcast 50 years was acceptable but

she did not agree with the provision that the Attorney Gençral would have to authorize a leave by

27

16di-001661



Sent By: CUMMINS & CHoNIN; 31 25780500; 23-Jul-01 2:14PM; Page 29147

the FOUNDATION aftcrthe 50 year period; she also questioned the May I I dooument's provision

th¿t the majority of the Bo¿u<l bp forever from lllinois; she had conceflìs about the agrecment

rcquiring irnd totally empowerirtg a corûfnittçe to negotiate a furthsr partnership for thc

FOLTNDATiON;andsheraisodconcernaboutaprovisionthatallowed'thcnewchairmancertain

powcr per thc settlement. Dr. Marshall explained her rcasons in her letter ancl urged considoration

of her issues antl statûd she would continue io discuss settlement. A copy of Dr' Marshall's letlsr

of May 2l , 2001 is attachcrJ as Exhibit "L"'

54) Tho mediator thcreaftcr advised he thought settlement ruight still be achieved. Â nuurber of letters

were circulated by Directors. Thc court ordered that the parties continrre with mcrli¿tion and

cmpowered thc mediator to schcdule another mediation session. 'l'hç cout di¡ected that theparties

and the directors physicaìly attcnd anothsr mediation session or attørrd by phone if circumstances

did not permit actual attetrdancË. The mediator appeared to be speaking rcgularly with variow

pcrsons, parties and diroctors. The staff of the Attorncy Ceneral were told by the mediator that he

wasworking onmodifTçd druft settlomert tçrms withthe FOLTNDATTON's couruel' Onor about

June 15 the mcdiator mailcd out a proposcd adjusted mediation agrcçmeût and the parties rurd

direstors met on June 19, 200t to rliucr.rss sefilcnlcnt fufher. The mediator rcquested th¿t the

Assistant Attomcys General attend the session. Assistants Attonrey Gcneral Floyd Perkins and

Therese Hams attcnded the J une 1 9 mediation session. At that session thc partie s dici not discuss

issues with regard to the individuals, and thc agreement continued to provide a releasE for all

diregtors on all Tena relatcd nattsrs, Thc mediation session on June 19 did not involvo thleals,

but rathcr concems and discussions on the terms of the settlement ¿grcement.

5 5) on Junc I 9, thc parties addressed each of the issues Þr' Marshall raised in her May 2 I lctter' Tho

May 1 I provision requiring thc Aftorney Ganeral tc authorize a move from Illinois was changed

to providing the Attorney cener¿l with only notice if the FOLINDATIoN in 50 yeaf,s wants t0

lcave lllinois. T¡c courprornised agreoment was that tho issue of ihe FOIINDATION leaving

lllinois v/as postpaned a¡rd will ouly be dcalt with if thc FOUNDATION ufter 50 years decides to
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leave lllirtois. The May I I rcquiremont that a majotity of Board membcrs musl be from lllinois

wrrs compïonrised and reduced ftom a pennaflsnt requironrørt, to a requirement l'or only 25 years'

The May 11 process for selecting the five ncw board members was modified and instead a goup

of I 2 persons was placed for thc election to be conductecl by the board upon an election on June

29. Ms. Marshall's concelns about the agreement giving unusual powers to the chairman and the

strategic planningcommittcowere ¿lso addrossed and comprornised' Dr' Marshall'sMay2l letter

rcquests thatthcAttomeyGenerulrecogrizethattheCivemymuscumwasapropçràndûcceptabl€

açrivity for thc FOTJNDATION was uddressed and such was includcd. Dr. Marshall's May 2l

letter request that the right of the FOLINDATION to control its affairs freely was acknowledged

in the settlement. Thç mediatcd settlement on June l9 wæ reachcd in an all day discussion of give

and take and involved the efforrs of the mi[ryparticipants to reach a majority auti partyconsensus.

Thefe wcre no threuts nrade in mediation, A copy of the June l9 scttlement agreement signed by

the parties and six directors that <tay is attached as Exhibit "M"'

DR. STEBBIN$ AND DR MÀRSHAIL WERE NOT S.UBJECTED TO WRONGFT]T' T'IIRESS

56) The Þcfpndants in thoir filings attcnrpt to make iî appear that the Attorney Gencral's staff

introrluced issues conçeming lvfr. Stebbins during mediation. The mattcrs concerning Dr'

Stebbins are those matters statcd in matters {ìlcd prior to mçdiation commurcing. Thqsç m¿tters

wcre the subject of planned Bmergency hcarings when this case went to mcdiation' Mr. Stel¡bi¡ls

denied those allegations, as did the FOUNDATION and the Defendanls thcmselves' Those

mattsrs were being worked i¡rto the drafl amended complaint of the Attomey General, but thc

allegations were aireacly ofrecord and the draiì complaint being devcloped was in that regard only

conforming the complaint to the proofs as the Attomey General asserts' These Defendants Paul

T\¡çker, Alarr Simpson and Judith Terra participated in settlement knowing that all Terra matters

wero going to be resolved inclurling thc issues ærd allegations raised against them ss individual

Defendants. They knew whur they st*rted the modiation that a reicase of Stebbins and all directors

was somcthing tlteY requosted.
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5:') The Defendants paul Tucksr, Alan Simpson and JudithTerrarequested aud obtainedthe agreçmenI

at thc sta¡t of nrediation, that settlement shouki / could resolvç all related claims and issues and

it was clear from the start such included issues related to all directors. It is only now when these

Dcfendanis tlid not prevail in settlement that they raise these red herring issues.

5E) The statlof thc Attomey Gcneral's office, including Mr' Perkins nevcr discussetJ' talked or

commu6cated with Dr. Stebbins othcr than to øxcharrge helio at two mçdiation scssions, and

participated in those sessions only with tho others preselt. At uo time w¿s Dr. Stebbins' conduct

mentioned or discussed at mcdiation by iutyone. Nor at any time ttìd Dr. Stcbbins ask tho Attomcy

Gencral,s staffabout the issues raised with regard to him nor dicl the Assistant Attorneys General

speak or communicate with Mr. Stebbins ¿bout matters related to his conduct'

5g) Dr. Marshall by her May 21 letter clcarly was trying to keep the mediatiou process going.

Howçvçr, at that timc Dctèndant Tucker and others were seeking vastly different settlemcnt

terms. As evidenced by Tucker's nerv rnediation proposal of May 24,2OOl a copy is attached as

Exhibit J^ Thc staff of the Attomey Gcncral, upon learning that Defendant Tucker wao suggesting

vsry new and differcnt tenls tha¡r those agteed to on May l1 agairr became concerned that

settlement might not occur. Having halted work r:rr tltc drall cotnplaint after what had appeared

to havc heen a successful May I I settlernent sessiot¡ the Attomey Gener¿l's staffon or about May

22 againbegantoprep¿treforlitigation. Itbegruragainwith drafìingthe amendedcomplaint and

began looking at addition¿l facts and matters to incìude in the draft amcnded complaint.

60) FromÞecernber2000untilmediationcornmencedinFebruary200l çonçernsovcrthcsuperviston

an¿ operation of the FOUNDATION arose and thoss concems were in part sçt forth ìn the filings

pendingboforethecourtwhenmediationcomrnenced. Itwasthoughtsomemightneedtobeadded

to the amended oomplaint, The fasts were that noany of the long term supervisory personnel for

the FOI-TNDATION were no louger on stalï. The FOUND.4.TION's two Qurator directors had loft

abruptly. The eurergenoy ltratters bcfore the court when medialion intorvençd concerned lhe end
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of employmørt for long timo curalor John Neff ancl issues of management concorus. The

FOUNDATION's day to day supervisors had been on staff little more thaû a year and a part time

director/cur¿tor was hirccl and sewing wherc the FOIINDATION had had wo curalors in the past'

A revicw of the financial recorrls of the TERRA FOLINDATION had raised a numbcr of financial

matlErs to bo lookod at if litigation wcnt forward. For example: Travel ar¡d Entertainment expense

hadrisen from $50,000 in 1996 whenMr, Terrawas alive to ovEr $300,000 in each fiscal year 1999

and 2000; in 1999 ¡risçollaneous expenso was listed as $88,000, but in fisc¡rl ye'ar ended Junc 30,

2000 misoelläneous expùrrsÈ was 51,500,000; a footnote to thc FOTJNDATION financial

statemonts statcd " The tlocumentation of the educational program plans and thc de,uisiorl to use

endowmcnt ( restricted ) camings was not maintaincd," Copios of rclated FOUNDATIÛN

firrancial records showing thcse financial facts are attached as Group Exhibit N .

dl) The.se concerns over the day to tlay opøations of the FOUNDAION couìd not bc ignorcd and

required theÄtiorney General's stsff to examinc the financial recortl$ and to defermine if the

FOLINDATION was bcing properly managed and safeguarded, Of conoem was the fact that the

FOUNDATION's president was only serving part-time, his full time position was as a professor

of a¡t in Boston, M¿ssachusctts. The curator /director was only part-timo snd new and working

out of New York. Tire FOUNDATION has staff and substantial assËts to protect in Chicago and

also in Giverny , Francc. The cur¿tor from France had resigne<I. The questiou of who was

controlling the.t,OUNDATIONpersonnel, affairs, expsnses and opcrational needs clay to day wæ

ofnecessitybeingrevioweclby the AssistantAltorneys General in prçaration for ñuthsr litigatiort'

The staff of the Attorney Gcncral at the end of May, began to re-look at these matters to dctermine

if any needed to be allcged in the draft emended complaint and who from the FOUNDATION was

responsible, and/or subject to deposition, etc. relative therelo, ifand whenlitigation re-commenccd.

62) The FOIJNDATION's officers at the time wcre Tucker as president, Marshall as Treasu¡er and

Tcrra as vice-president. 'lhe st¿ff of tho Attorney GenEral werc rçviewing the limited fina¡ciat

records in their possession and sought to Êseçss who was supervising the FOUNDATION's ¿ff¿ir
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and f,rnancial actiyitie$ day to day. Dr, Marshall was the treasurer and a¡ assessment of h€r

lìrnction, scopç ofresponsibility and ability to discharge ñnancial supervisory oversight was begun

by the staff of the -r\ttorney Cenoral at the cnd of May, Months before the staff of thc Attomey

General had bçen tol¿ Dr.. Marshall was a stâte employee at a special state school. lt was known

she rcceived compensation frorn the Ter¡a FOUNDATION. It was shortly determined she was

also bcing paid to be a dirçctor of another charity'

63) An examination of thc stalc school web-site was madc. Tbe web-site statcd Dr. Marshall was

thc presidont of both the school and s sepûratc charitable organizalion Fruld, wbich Fuud

supported the school. Whçthsr Dr. Marshall's employnent contract at the school rcstricted her

frorn other paid positions had bccn raised and discussed in prior discovery planning conferenccs

but not resolved. À visit to a public wÊb-site that lists all teachers salanes showed Dr' Ma¡shall

was receiving substantial pay as a state school employee'

64) Having hecome aware ofDr. Marshall's several competing obligations on severul boards, the fact

Dr. Marshall wss listed us the presidont of tho separately incorporated charitablç Fund , thatt the

sopar.ately incorporatcd fund raised money solcly for thc school, that the reports of the Fund on file

with the Charitable Trust Bureau of the Illinois Attomey Cener¿l's officc rcported that thç Fund

m¿<le donatio¡s to the school, thil said roports shorved that a portìon of'thc ruoney transfened to

the school by the Fund were restticted in use to paying compensation at the school, av/are the

wepsite listed Dr. Marshalì as president of the l,und and afler noting that certain restdctions

existed on employees of thc school controlling a separate organization which supports the school,

Floyd perkins as Buroau Chicf of,the Charitabto Trust Bureau issued a¡r administrative statutory

order under the Charitablç Trust Act and Charitable Solicitation Act to the school and Dr. Marshall

to cause review of certairl matters by the production of Dr. Marshall's empìoymmt contract on

mättcrs wholly unrcluted to the TERRA FOUNDATION. Thesc non-Terra relatcd facts werc

discovereti on or about May 23 to lvlay 25 as sçt forth ¿bove and tho ordcr to produce was mailcd

on May25,2001.
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ó5) Dr. Marshall's emplôymcnt conffact \ilas producÇd by counsel on or about June 15 and it contçnt

expressly pcrmtttecl hpr to have other employment, She did n{)t appcar or othcrwisc mdce

communicationwiththeAttorneyCenerul'sstaffatanytime, Counsel fortheschoolinformedthe

Attorney General's st¿ff tirat the web-site was in error, and that Dr. Marshall was not the

president of thc scparately incorporated supporting charitable Funrt.

ó6) No one from tho staffof lhe Au,omey General spoko with Dr. Marshall or olherwise communicated

with hsr at any timc cxccpt for common courtesics at her attendance st thc Junc 19,2001

mediation session. No one made or offered to involvc ìssues from the school and related

supporring Fund with the matters conccming ttre'I'ERI(A FOLTNDATION.

67) The typc of inquiry marle hy the Attorney General's Offico relative to the schoot and its related

charitablcFuml would be ciassifiedbythis OtTice not as an invcstigationbut a review anrl inquiry-

The Attorncy General's staffmakes numerous inquiries, conducts many audits aad reviews many

charitable orga¡izations each year. Often whon reviewing â mattef, other issues regarding other

entities rcsult in a furthcr a¡rd additional reyiew. Revicws by thc staff of the Charitablp Trust

Bureau docs not indicats that thc law has beon violated. S¿id rcviervs arc dono under the authoríty

of the Charireble Trust Act anrl tþe Solicitation of Charity Act to allow thc Attorney Gencrnl çn

behalf of the People as benetìciaries of charitablc trusts to exarnine the uffairç and operations of

charitable trusts. It is thç duty of the statl of the Attomey General Charitable Trust Brueau to

review matters whcn they become aware of facts and issues that create questions concerning the

r¡se of charitable funds.

óB) Dr. Stcbbitrs and Dr. Marshall wçre åsked at the June 29,2001TERRA FOUNDATION board

mcctingiftheirvoteswereobtainedbyduroso. Cou¡rselfortheFOUNDATÍONreadinopeflcourt

thc statements madc by both lvfr. Stqbbins and Ms. M¡rshall made by thçnr at the Boirtl meeting

on June Zg, ZOOI. In strm, both Drs. Marshall and Stebbins statod they were not coerced or
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intimidated antl that in voting for Tena FOIINDATfON mediation settlsment they were aoting as

responsible fiduciaries. A copy of the transcript of the boa¡d minutes is attachcd to Þefendants

Objeotions as Exhibit 26. A copy of the tape. of the board meeting is attached as Respondents

Exhibit A.

69) There had bçcn no contact with Dr. Stebbins of ury sort. Dr. Marshall's May 2 I lcttsr concems

wcre all written before the Attomey General's ordcr to producc was mailed. The issue of her

enrployrnent contract rcstriction and rolc as to thc separate fund was resolved beforc the June l9

mediationsessiou. TheJu¡elgproposedsettlementrcsoìvesanddçalsw'ithDr.Marshall'sissues

regardingtheFOI-INDATIONasexpressedinherMay2llctter. Moreoverthiscourtisarvarethat

Dr. Marshall rmote a letter on Junc 5, 2001 criticizing pfll't of the process and demanding that the

mediator adJust the process. Her letter of June 5, 2001 shows she was not intimiclatecl ¿rnd shows

she was participating in the process, A oopy of Dr. Marshall letter of June 5. 2001 is attached

hereto us Respondents Exlúbit O. Moreover the only items requested by the discreet inquiry of Dr.

Mnrshall's school was her employment contract ancl she knew it allowed her to have other paid

positions, Therç was never any issue raised concerning thç state's support ofthc school.

70) Thc FOLJNDATION board meeting was ohaire d by Dr. Marshall, and her voice and remarks aL thal

neeti.ng when heard olr tapÈ lcave ¡¡o doubt sl¡e was procecding wil.hout cocrçion. At tho June

29,}OOL Boanl meeting counsel for the FOUNDATION raiscd the concerns about the Attorney

General's review olDr. Marsh¿ll's school and asked if Dr, Marshall orDr, Stebbins wero coerced

or were undü some form of duress. Both Dr. Marshall and Dr. Stebbins explained at length that

they wsre under no duress and were acting of their ftee will and wero prope'rly discharging their

fìduciary duty. Both stated. they believed the mediated settlemenl was in the hest jnterest of the

FO[,NDATION, A rcview of the taperl rccorclecl Board meeting leaves no cloubt that both Dr.

Marshall and Dr, Stebbi¡s were acting of their own will and under no duress and the Defel:dants

Judith Tcrra and Peul Tucker wçrÈ present at said meeting and hea¡d said rernarks a¡rd their actions

of prescnting thoir motion herci¡ is a violation of Supreme Curt Rule 137'
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1I) In fact no one was intimidated or coerced by Floyd Perkins or anyone else at the Attomey

General's offtce. All actions taken were done profesoionally and lvith luìl and proper lcgal

authority. No promises or inducemenls outside of the terms found in the four cornsrs of the

negotiated settlement agreement were offered or made to Dr. Stebbins or Dr. Marshall by anyone.

72) The fact is the right to TERRA relatccl releases was obtained by these Objccting Defefldants and

any complainl about their effect was waived by these Defendaüts in seeking mediation and in

obtaining thc tcnns ofTERRA relatod roleases for all di¡ectors. The Defendants do not explain thc

tacts laying out what thcy havo tcmled intimidation zurd cocrcion, becausc if they did it woultl be

clear they have no facts to show unl¿wful conduct. Not ortly were there lo unlawful exchanges,

there were tro promiscs al. all providetl to Dr. Marslull. Further the action of preparing to move

forward in a case is not unlawful. The jnstitution of the reviow and inquiry into the unrelatcd

ruatters conccrning Dr. Ivtarshall wefe lawful and proper and done with full and propôr authority.

The Illinois Àppellate Court in Towne v Tqwn of Libertyville , 190 lll..A.pp,3d 563, 546 NE 2d

810 ( 2"d Dist., t989) , rejecteci as baseless the Plaintiffs claim that Liberryvillc had engaged in a

wrongful act or çluress in settling one conclentnation claim by purportedly initiafing a soparate

condsmnation claim against a separato parcel which plaintiff claimed was not properly subject to

condemnation. The court there providing:

"Ncithcr is thcrc any basis in plaintiff s complainl that defçndants instituted a baseless

lawsuit which effcctivcly placed plaintiff under duress, forcing hirn to settle the litigation.

Duress is defined as "a condition where one is induced by a wrongful act or thrçat of

another to m¿rke a çontract under circurnstances which deprive him of the exercise of his

frec will." .., It is not duress to institute or threatan to institule legal actions, nor is it duress

for a person to assert his legal rights. ,.. Plahtiffhas failcd to provide any specifTc facts

which would support a claim of durcss. Plai¡tiff merely concludes that it was an abuse of

process for the township Lo institute legal proceedings because ofhis subjective heliefthat

hispropertyclictnotqualiffforconclemnationundertheOpenSpaceÀct. ltiscleãrthatthe
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township could, in good faith, institute such proccedings even rvhere there was doubt.¿s to

whether the propeftyÌvas exurnpt under the 50-acreminimumorthe agricultural cxceptions

to the ¿ct." (i90lll. App.3d at 569.)

73) ln Rcsenol4 v,.Baby Fold. .lnc., 68 nl.zd 419, 369 NE2rl 858 ( t 977) the Suprenre Court of Illinois

in discussingthe meaningofdurcss citingto its decision in People ex. RçI. Drury v. Catholic Home

Bureau , 68 lll,2d 433 statcs:

Thc R.cstatetnent (of Contracts scctiort 492 in dcfining "duress") docs not usc tlrç terur

"unlawful act" that this cou¡t used in Drury, but instead uses "wrongful" as the descríptìve

adjer,tivc. This appears to bc thc meaning generally applied to "unlawful" in modem cases

involving duress. ( See 25 Am.Jur.2d Durcss and (ó8 m.2d 434) Unduc Influence sec. 3 (

¡ e66).)

74) ln Peoole çx. Rçì. Drury v. Catholic l{ome Bure¿u ,34lll.zd 84 (1966) the Tlliuois Supreme Court

adopted the definition th¿t lrarl been eppliecl in cases involving cônveyânces and commercial

tnmssction defining du¡:ess " as a condition whjch exists where one is induced by thc unlawful act

of another to make ¿ contraçt orperform or forego an aot under circumstûrces which will deprive

him of the exercise of bis free will" 34lll^ 2d 84.

75) There is nobasisto negate therigbts of Dr. Stebbirs and Dr. Ma¡shaìì to vote on the subject

settlement and tlere is no basis to have an evidentiary heariug. lfthere is any doubt, thc court

shouldplay and listen to the taped June 29,2001 .bOUNDATION boardmeeting in opsn court, and

then there will bc no doubt^

IHE PI,AINTIF'F'S HÄVE NO RIIRDEN OF PROOF: AS TO THE FAIRNESS QF' THE
PROPO$ED SETTLËMENT OT THIS C.A.SEi RATIIER, THE BURDEN IS ON THE
DEFENDANTS TO SHOWTHAT ]IIIE SETTT.EMENT IS TNFAIR

76) The Dçfendants contencl, as a threshold mattçr, that the Plaintiffs (and in particular the Attomey
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General) bear the burdcn of affïrmativcly proving that the proposed scttlcment, reached by the

FOUNDATION's Board of Direclors itself pursunnt to this Court's directive that the casc bc

mediated, is fair to cvcryone, and that thc settlement must be held for naught if there is any douht

on thal ucorç, That notion is fundamental]y mistaken, and it stems from a body of law applicable

to ptivate clsss-action lawsuits which has no application to thp instant case.

77) As a general rulc, tl:e publio policy of this State fbvors cornprumisc, ancl it encourages scttlemeflt

of case.s us an altcmativc to the consnmplion ofjudicial resgurces that a full-blorvn tri¿l would

entail. (8 g., McCracken v. R.L, DePrizio & ¡{spoc.iaf-es , 122m. App. 3d 680, 683 (1s Disr. t9B4)

('[as] rrn effective rneans of promoting judicial ccoflomy, scttlements are favored and, in thc

absence ofmaterialmistakc or fraud, arc conclusive on the parties as to all mattcrs included. therein

and will not bc lightly aìtered or ser æide"); Willis v, Rçum, 64 ltl. App. 3d 146,147 (2od Disr.

1978); Opper v, Brotz,277 Ill. App. 3d 1024,1026 (3'd Dist. 1996).) As ouch, whçrç a settlc¡ncnr

or compromise of litigation has been reached between thc parties, the burden is on objeotors to

show thal Lhe pnrposcd sçttlement is materially unfair, not onthe proponcnts to sho\ry that it is fair.

(/r/.) Thisideaapplieswithespecialforceintheinstantcase,fortheCourtitselfhasnotonlyurged

the parties antl the FOUNDATION to settle thc case but has specifically ordered tho mediation

process whereunder the proposed sottlcmcnt was reachcd.

78) In arguing that the burden should instead bc on the Plai¡tiffs (and in particular on the PEOPLE OF

ILLINOIS) to afúrmal.ively prove that theresolutionreached bythe F'OUNDATION's Boa¡d is fair

to ¿Ill intsrestocl pirties ìncluding "absent" onos, the Defendants cite a litury of authorities which
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involved private class-action lawsuits brought on behalfof a "class" of allçgedly similarly-situated

plaintiffsbyoneofl.heirallegednumbcr. (Lg.,v/atcr,çv.ciwofChicogo,95lll.App.3d9t9(l't

Dist. l98l); Metropolitan Sa¡itaryDistrict of Crreater Chicago v, i¡er?ln.Çorp., S5 Iil. Zd 4jg

(1981); SteinberÈ v, System Spftware Associates, 306 ill. App. 3d 157 (I-( Disr. 1999); In rc

Gcncral Motors Co$. Pick-ITp Truck Fuel TankProducts Liaþj,litvLitigation. 55 F, 3d 768 (3d Cir.

1995); see 2 Herbcrt B. Newberg & Alba Contc, Newbers gI Class Actions sec, 11,42 (3d ed.

1992).) Assuch,theyareinappositetothcinçtantcasc,whichisbroughtonbchalfofthePEOPLE

OF THE STATE OF ILLINOIS not by one of their number who mercly purportedly has a

representative interçst in the outcome but by tieir Constitutionully-designated legal

represertative, the Attoruey General of lllilois, who represenl$ thc culhctivc intcrests of the

PEOPLE OF ILLINOIS in chnrltnble trusts nnd chnritable asset¡ by operation of law and

to the exclusion of sll othets, including members of the public seeking to sue individually,

(8g., Hqldsn liospital Corp. v. Southern lllinois llospital Corp.,2?nL2d 150, 157 (1961); f,¡¡

Tnstítute of Chicago v. Castle, 9 Ill, App. 2d 473,478-79 (1" Dist. 1956); Kolin v. Leitctr, 343 ltl.

App. 622, Cì28 (l* Dist. l95l); People ex rel. Courtnev v. Wilson,327 lll. App. 231, 242-43 (t'l

Dist. 1945); G. Bogert, The LAw of thrqt.s. aqd .Tru.stee$ sec. 414 (rev. 2nd ed. 1991).)

79) This clistinction is vital. The theory behind requiring a clefinitive shorving of fairncss of proposed

sel.tlements in the private-class-action context is based on the fact that typically the members of a

private class of plaintiffs each have ¡u individual right and cause of action in their own right

which' but for their aggregation within a court-ce rtified class, they rvould othenyise be al¡le

to âssert one by one against thc defcndant. Because their inclusion in the class might result in
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thcir losing otherwise-protcctâble individual rights should the class representative prove not to be

truly rcpresentative of thcir interosts, the class members must bs afforded a fult opportunity to opt

out of the class action a¡rd courts mu$t b€ vigilant in ensuring, through approprinte inquiry, whether

the purported "class" really has enough in common to constitute a class for purposes of the lawsuit

antl whsther the purported class "representative" really does represent the interests o.[ the cl¿ss

members as opposed to having an agenda of his own which might conflict with the inferests of

othcrmcmbersoftheclass. (See,e.g.,MetropqlitarrSilritaryDis.frictoffüeatcrChicagov, Ingïqr-n

Ço¡Þ., 85 Tll. 2d 458, 47I-73 (1981) (holding that, because of this, a class represerrtativc musr bc

held to a strict fiduciary standard on bohalf of those he purpor-ts to re,presont),) None of thcse

considerations are preoent in thc instant context, horvever. As notcd in thc cascs citcd abovc

(Hol¿enHospitaf Cory 22IILZ|I50,157(1961); Artlnstitute

olChicago v. Castle, 9 I11. App. 2d473,478-79 (l il Dist. 1956); Koliqv. Leitch, 343 lil. App. ó22,

628 (l't Dist. l95l ); Pcople av rel. Courtney v. Wilsgn,327 I1l. App. 231, 24?-43 (1" Dist. I945),

actions such as the instant one brought by the Attomey General to protect a cha¡itable trust in the

name of the PEOPLE OF ILLINOIS prooeed from thc theory --- rootcrl in the detinition of the

Attorncy Gcncral's otÏce in the Constitution of Illinois --- that the Aftorney Genernl is the only

psrty who can brlng such nctions and that the rights of the citizenry in en f'orcing charitable kusts,

though quite real, is a collcctive right which is merged into the right of the public as a wholc.s That

right is represeniç61 by the Attorney Gencral as â mâtter of Inw - not as a result of any class

3 
Indeed, Professo¡ Georgc Bogert, the noted commcntâtor on charitablc trusts, haç smphasized that

tepresenhtion of the public interest by the StÂtô's Allomey Cancr¡l is a ncccss¡¡y tïature of the law of charitable
mtsn: "fWhereas] [i.ln the case ofprivate t¡urts thc dangcrs oflong continued neglect or other breaches ere not great

[because] [d]efrnite or ¡scerb¡ùnable personr have a fina.ncial inferest i.n enforcement rnd cm bring suit against the
tustee ..., in the case ofcharitable trusts thgrc are ruuolly no private persone who are thc equitablc own¡;rs ofthe
trust property and who can tako the lead in zuits for enforcernent." (G. Bogen, Pn¡paseú Legíslutíon Regardjlg
Stut¿ Suqe¡títìon of (]harities,52 Mioh. L. Rcv. 633, atp. 633 (1954).)
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certification as to which detailed fact finding by the Court would be appropriate - and (at least

absçnt conviliciug evitlerice of specific wrongdoing brought forwa¡d by the objeotors) it munt be

presuned that the Attomey General acts propcrly and in accordance with the law when he acts in

the disoharge othis dutics (United States v. Morsan,3l3 U.S. 409,421,61 S. Ct. 999, 1004 (1941);

Scott v. Dçpt. of Commerce and Comm, lìnitv Affafus, 84 lll. 2d 42, 55-56 (1981)).

8l ) For thc foregoing reasons, the Dcfenda¡ts arc incorrect both in thei¡ conteution that thc burdcn is

on the Plaintiffs to prove the faimess of the proffered seftlement (which, it is worth reiterating, was

rcachcd by the FOLINDATION's own Board pursuant to a process of mediatiou that this Court

itself ordercd) and in asserting that there are "absent parties" whosc intcrcsts thc Court must take

into account. Whilc thc Defenclants pur-port to ìdenti$ those "abscnt parties" as members of the

art-appreciating public who might prefer to have the FOI-INDATION's collection located

elsewherc, thc fact rsrnains that, as members of the gsneral public, thefu intercsts could never be

pursued individually on a onc-by-one basis but *- arising as they do from a charitable trust bascd

and incorporated in the State of lllinois --- are subsumed collectively into and represented by the

Attorney Generll of lllinois as a matter of law. Therefore, as in every other case where the

interested parlies are properly reprcsented bofore the court, the proposed scttlement in this case

should be presumcd to be acce¡rtable to thÈ public bonefioiaries of thc FOIJNDATION's charitrblc

trust based on the Attomey Gçnçral's acquiescence therein, and the Defendants should be hcld to

a stricl burden of proving unfai¡ness if they wish this Court to reject the proffcred settlement.
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TIIE DEFENDAN TS PROVIÞE A NLMBER OF NAT,T TRUTHS, MISSTATEMEN TS OF FACT AND
MISCHARACTERIZATION

E2) Defendant Paul Tucker provide$ seyeral affidavits in support of his specious charges in the

Objections. (Tuckeraffidavits are Defendants ObjectionExhibit$ 9 and I9). TheTuckeraffidavits

like all othfls submittcd by the Defendants fail to comport with proper afüdavit requirønents, are

not made on personal knowledge , do not recite facts to conform to Rule 19l, and contain surmisc,

oonclusions and speculations i¡utead of admissible facts, ald lús aIfid¿vil.s ure objocted to and

shoulcl rtot be considered hcrein. During nrediation ( prior to Mây 1 1 , 2001 mcdiation meeting),

proposals bcing circulated provided among other terms lor Tucker and sevçral board membors to

withdraw from theFOUNDATION, in cxchangeprovisions formakingPaul Tuoker a compcnsated

member of an advisory committeË to the FOUNDATION was interjected into mediation

discussions fur considçration, that term carne from the Dclendants not the Attomey General. A

copy of the March ó, 2001 mcdiation proposal is attached as Respondent's Exhibit P, Dçfendant

Tucker at the M ay IL,200t mcdiation session when the discussion of some board membcrs leaving

includingTuckcr. Tuckoragainraisedthecornpensatedadvisoryboanlpositionasaconçornatthe

May Il mcdiation session. As the merliator's May 14, 2001 mediatcd scttlement shows that

provision for a paid role for Tucker was not included in thc May ll proposal. ( See Mediator

Hilliard's proposal of &Iay 15,2001, Exhibit K). 
^ 

cynical pçrsen might suggcst that Tuckcr

thereafter rejected the May I I settlement bçcausc it removed him ftom his role as a compensated

offrcgr and did not providÈ the advisory committec role he sought in mediation to receive,

83) Dclcndant Tucker in his aftidavit attached as Objectors' Exhibit l9 and Defendants contcnd the
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currelìt soltlemcüt li¡rits the FOTINÞA.TION's future making it a captive of thc Arl Institute. It

fact the metliation agrcement does not obligate the FOLINDATION to the.A¡t institutc. Incleod,

as stated earlier the mediated agrccment provides a course specifically considercd and discussed

in the scveral stratcgic planning committecs. Morçovor Defcndanl. "fucker in rejecting the May

I I settlernent (reported by the mecliator's doct¡ment dated May 14, 2001) Scnt his own new

settlement proposal on May 24,2001 whìch expressly seeks to lock the FOUNDATION into a

relutionship with the A¡t Institute ( See Tuckcr's proposal terms of May 24,2001 , altached as

Respondent's Exhibit J.)

84) AnorncyJohn Longwell supplies an affidavit purporting to be a rccord ofa discussions betwoen

counsel, saicl afñdavit does not meet Suprønc coutt rule I 9l and is filled with conclusions and in

several rðspÈcts misstatcnrents facts arrd ilr other points cotrtains out of corrtcxt ¿ftribulions,

Lnngwell asserts Mr. Pcrkins generally reÂrsed lo discLus matters. He does not say Mr. Pcrkins

pfl"ticipated in a 2 % hour intenogation demanded by Det'endants counsel. Longwell

misrcprcscnts thc positions of Mr. Perkins as to discussing the theories of the cases and issucs

regarding Dr, Stebbins. What was aid was thc theory of the case is no longer relevant and a cleb¡rte

of our various items of evidence not somcthiug this offrcc wishes to spend time sjnce the caso is

settled. The matte¡ of Dr. Stcbbins was fully discussed , and it was made quite clear thc bnsis of

ìssues regarding Dr, Stebbins ì¡/as made in the filed filings in December 2000 and January 2001 ,

Mr. Longwell ôtt€mpts to placc great importaucÈ orr my ofliccs posifion that our internul attorney

work protluct would not be sha¡cd, clcarly hc is unfamiliar with Illinois law on that suhject.

Longwell's affidavit at pag,e 2 bottom referencÈs purported remarks made by Floyd Perkins about
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rulying upon the directors verified facts fbr filing the ínitial lawsuit, but it was not in response to

what Longwell sets tbrth there ¿bove regarding Dr. Stebbins. Tlre purported rcstatement of

remarks on the top of page 3 are likewise out of scquence. When asked how we csnre to leam of

the initial case, Floyd Perkins adviscd he rcccived the filings. Whc¡ asked if he spoke with

PlaintifFs counsel over the weekendbetweenthe plaintiffls ñling of a complaint and thc Attorney

CcÀer¿l's liling the following Nfonday, Floyd Perkins advised he did speak with plaintifls counsçl

, but not the Plaintiffs ( Longwell gets this wrong in his note taking ) , und further advised that he,

Floyd Perkins had conducted an investigation of this FOLINDATION in l9B9 aüd had also been

significantly involved in the Estatq of Da:r Tena and the m¡¡trers rhat related to rhe FOUNDATION

then. A true and correct copy of a letter sent by the FOUNDATION to Floyd perkins in I gg9 is

attachcd herçto as Respondent's Exhibit Q, which from its coilent shows that.t'loyd perkins long

before Septembcr 2000 knew about the TERRA FOLTNDATION and its purposcs. TTrçreaffer as

Det'endants counsel began to badgcr lvÍr. Perkins and rcpeat questions, thcy wetÊ advised those

mattcrs a¡c closed and settled ¡utd wlrat this officc knew or clid to prcparc for suit was none of

Defenda¡ts bt'tsiness, Mr. Longwell's simplifies thc discussion about Dr. lvfarshall. The details

of wh¿t .,v¿ls donç are sct lorlh abovç, a¡rd thc mattcrs of lookin*e at Dr. M¿rshall were not to make

chargcs against her, but ratlter to ascertaiu who and in rvh¡rr m;¡nner the part-timc officers atttl

<fepleted staflopcrated lhe Þ-OUNDATION. Therc are funher misstatçmerìt and out of sequence

altributions in Longlveli's submission but insufficient tinre and space tbrrespondent to resolv$ here.

85) Tltc De lendants r¿lise cenain issuc relativc to the existcnce of .A.mended Articles of'Incorporalion

of thc FOUNDATiON. 'l'he Attorncy Gcnerul uttached the uu-a¡nend.ed ¡\rticlcs of incorporarion
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to his complaint, the amendcd articles which defendants bantcr about when compared to those

attachcd to thc Attonrey Ceneral's complaint bring nothing legally significant to this nratter, and

as stated abovc it is the rcslriction made by gifts from thc t'ounder which effects and controls the

type aud scope of charitablc activity for the FO{INDATION .

This coutl's order of February 5, 2001 ordered that nothing statcrJ in mediation would be admitted

or uscable in ovidence, The dclbndants have by their Objectioru attempted to use mediation

actions and activities and submited such herei¡. Respondents have sçt forth the forgoing to defend

themselvcs against thc outrageous remarks madc agairrst them, and to assure arrcl satisfuthis court

that the settlement wâs entËred into frecly and properly. Rospondent and Floyd Perkins do not

waive or ägreo that the activities and remarks of mediation can be used in çvidence and asscrt aïd

contcnd that the dcfendants Objections are in direct violation ofthat order and its provisions and

is a violation ol'the agreement of the partics to mediate anci that thesc Dcfendn¡ts have waived and

are foreclosed from raising s¿ìfte or using same as cvidcnce,

86)

Wherefore the People contcnd thcrc is no evideuce to support noL approving the settlenrcnr; the

Dcf'cndants by calling tbr nrcdiation and actively panicipating in such for nronths without objection

rvaivedalìrightstoclaimandallegcdconsequentialpersonalbcncfits¿reabreachoffiduciary, particularly

here where the provision for a glohal sr-ttlcmcrtt of TERRA rnatters rvas lirsr reqlrested and interjected into

mcdiation by these Defendants Paul Tucker, Alan Sirnpson irnd Judith Tr,'rra. The Court shoulçl find there

i¡r no evidcucc ofdurcss, no cvidcncc ofbreach ot duty, no basis iu fact or law tr) prevent this settleurent,
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that s¿id $qttlemont is squarely within the purposes of thc F'OuNDATION's cha¡ter a¡d there is no

showing it is not within thc past operations of the FouNDATIoN ( in fact it is within pasr opËrâtion$ of

the FOTTNDATION and in fact merely continues the pasr opËrstion of the FOIINÞATIO¡Ð and deny the

Objections to thE settlement and approve the mediated settlement aud enter the Ccnsent Dçcrec.

Respecrfully submined,
THE PEOPLE OFTHE STATE OF ILLINOIS,
e¡ 4g!. JAMES E. RYAN, Anorney of Illinois

BY: Assistant Attorncy General

FLOYD D. PL,IìXINS #99OOO

].H.ERESE HARRTS
Assistant Attùmeys Oeneral
Burcau of Charirable Trusts änd ljolicitations
100 W'est Randolph St.. 3rd Floor
Chicago, lllinois 6060 I
'felephone: (3 l2) 814-2595
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CERTIFIC,A.TION

I , Floyd Perkins, certiff and state turder penalty ofperjury pursuånt to section 5/t-109 ofthe
Illinois Codc of Civil Procedurs upon personal knowiedge, th"at I am an adult and competent to
testify and if called to testifu would upon oath testify thal the facts are truo as stated and related
in the following paragraphs of the People's Response to the Defenclants Objection to the
Settlcmcnt and suoh is lsrown to mc to bc fn¡c said paragraphs being paragraphs 4 through 7,
pæagraphs 42 through 7 I and paragraph 84.

Floyd Perkins
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT-CHANCERY D IVIs ION

DEAN BUNTROCK,

Pla inË iff,

-vs -

TERR.A MUSEUM,

Def end¿rnE.

00 cH l_385 9

REPORT 0F PROCEEDII'ùGS had at the hearing

of Lhe above-enÈitled cause, before the Honorable

DOROTHY KINNAIRD, Judge of said courE, on the

2.48h day of July , 200L,

APPEARAhIC ES : ME[}SRS : JAMES CARR0:6,L, JOHN F . KENNEDY
a nd W ILL lâlvf R . QU INL¿N,
on beha Lf of PIa int iffs ;

I'IESSRS: FLOYD PERKINÍj and THOM¿S
IOPPOLO, As$iscånL AELorney Generals,

MISS SUSAN STONE,
on behaLf of the Terra Founda t ion ;

[.{ESSRA: R.OBERT CUMMIN$ and C1{R"I$
on behalf of Defendants.

TODS,

Josephíne Ra Ínes
Offíc ial CourE ReporËer
Circuit CourL of üook Cou'nIy
County DeparEmenË-Chancery Division

)
)
)
)
)
)
)
)
)
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THE CLERK: BunËrock versus Terra,

00 cH 13859.

TIIE COURT: The aEËorneys planning Ëo address

the Court, please step up. Identífy yourselves

for Èhe court reporcer. Ird tike Ëo sLart first

wÍEh pla int iff I s c ounsel.

MR, CåRROLL: Good afternoon, your Honor.

James CarroLl on behalf of PlaintÍffs.

MR. KENNEDY: Good afEernoon. John F. Kennedy

on behaLf of P[aintiffs.

MR. QUINLAN: Good af Eernoon, your Honor. I^IilLiam

&, Quinlan on behalf of Plaínciffs.

MR. IOPPOLO: On behalf of the SËate of

Illinois Thomas Ioppolo from Ehe AEtorney GeneraL's

offÍce. And Mr, Perkins wltl be here momenEaríty.

MISS STONE: Gsod afcernoon, your Honor. Susan

Stone, S-T-0-N-E, from Sídtey Austin Brown & hlood

on behalf of the Terra FoundaEion for the ArEs.

I'{R. CUMMINS: RoberÈ Cununíns and Chris Todd

for the defendants, your Honor.

TI{E COURT: I'm cerËa in this is going to be a

long afternoon. I dor¡tL want everybody Ëo be

uncomfortable. So you âre weLcome to sit at counsel

-2-
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uab le.

I have pretty much an order of proceeding ltd

like Eo go Ëhrough uoday. I want Eo go Êhrough,

first of all, the pleadings Ehat I have received

Eo rnake sure Ehat I have everyEhing. And I am alss

going to wanE Eo go through Ëhe proposed consent

decree. I have a lot of quesEÍons. I was just

presenËed w íth Lhe decree j us c a f ew mÍnr¡Ëes

before you were here Lhe lasË Ëime. I didntt have

Ehe opporcunity Eo analyze it, but I would have liked

to bef ore July 2nd. So I have many of my o!ûn quesL ions.

And then we have Ëo gec üo Ehe issues Ëhat

are up today which ere issues thaE are presented by

the obj ec tors .

If yolr can find yourselves comfortable pl-aces

at counsel ËabLe. If you want Ëo take a few moments

to unshufffrè and seb up the ûay you wanL. It's going

Eo be really long and youtre going Lo be really

Lired very soon.

MR. CUMMINS: Your Honor, I do have one preliminary

matEer once He get through whaL you r¿anEed Lo go

through in Ëerms of housekeepíng, Ird like to address

thaË. It may shsrLen Ëhe proceedings.

-3-
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THE C OURT : !üha E kind of ma Ë L er ?

MR. CUMMINS : Þtel I your Ï{onor r w€ be I ieve in

Ehe ínterest of jusElce and consisEenü wÍLh the

record LhaE ís nosr before the Court, that parcicularly

gÍven our pend^ing moLion for discovery, that Ehís

Laearing ought to be adj ourned unË il !ùe get LhaE

discovery accomplÍshed.

THE COURT: I underscand whaË youtre about to

sây, buL youtre míles ahead of me. ThaEtE down here

at the boEËom of the pile. -And ItËe goE Eo do it in

order or Itm going to lose Ërack of it.

MR. CUMMINS: If I may though I'd be happy

Lo explain in short Lerms how we might get there.

MISS STONE: AnoLher housekeeping maEter, your

Hsnor. trlhen youtre done maki.ng it c.Lear for the

record what youtve received, and afEer yout 've

a*Ë&ed whaEever quesËions you want Eo ask abouE the

proposed consenË judgmenE, I do believe Ít would

be appropríaEe aË Lhât Ëime Lo aLlow the Foundation

to go fírsE, since iË is our motion.

THE COURT: Everybody just make yourselves

comfortable. Ird tÍke main counseL aL counsel

uable. If m sorry vie dontt have a large enough

4-
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c ourtoom. Irm sorry !üe don | Ë have enough cha irs.

There may be some in the conference, if anybody

wanËs Eo pull one out.

IfR. IOPPOLO: Mr. Perkins is here now.

THE COURT: Mr. Perkins, itrs going to be a

long afÈernoon. They may be pullíng some chairs

ouE of the conference room. Itm sure you don'E want

E o stand.

When thís caße !üas lasÈ in f ront of flê r Juty Znd,

iË rirås in front of me for sLåtus Ëo find out wheEher

or noE ühe mediaËion Chat had been progressÍng for

approxÍmately four monEhs had concluded.

Abouf ËwenEy fÍve minuËes before court was Èo

open I received Ehe one påge letÈer from Mr. HilLiard

saying lhat Ëhere had been a medÍated agreement. And

just a couple sf moments bef,ore co!.trË was to starL

I received from che FoundaËion a proposed consenE

judgment and order. And at that tirne it was noË

signed by anybody. There leas no Índication thaÈ i.E

!{as Ín f ina I f orm. And there !{as no moE íon being

made Eo approve iE.

l,Ie had an exEended proceedfng because there

were objecËÍons thaE vrere being raised before the

5-
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c ourt. And those obj ec E ions lrere being presenËed

by counsel frorn l^lashíngEon as well as Ehe law firm

of BelLorçs and BelLows.

The Court heard those objecEísns and aE Êhe end

of the day determined ËhaE lhe ord,erly lray Ëo go

about this !ûas a formaL motion from someone, which

turned out to be Ehe FoundaËion, Lo approve a

seEtlemenE agreement, and an o;tÞporluniLy to respond

Lo Lhose obj ections.

I seE a briefing schedule, And Ehís maEter

was then seË f or t oday f or me Ë o determÍne lvhether

or noÈ Ehere needs to be any kind of an evidenEíary

hearing, or whether we can go ahead and consÍder the

approval of the proposed csnsenL decree.

Sínce you lvere all here Ehe lasÈ Èime I have

received a number of Ehings. And many of those

documents have either been presented Ëo the CourË

in sealed envelopes or filed with the clerk under

seal. And we need Ëo clear lhaL up before vre sLarE

and do anyíhing hçre.

I want Eo go document by document and talk

about unsealing as much as vre possíbty can because

Itm noË quiEe sure rvhaEts fÍled under seal and whaË

-6-
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is not flled under seaL.

On July 2nd when we were here Lhe IasL Eirne

Ehe BeLlows firm preeenEed me wiEh an order whÍch

was directíng the clerk Eo accepE Ehe documents

which Ëhey had presenËed lhe precedíng week¡ otr

June 29th, direcEiflg the cLerk to accept Ëhose

documents under seal. And I granted LhaL. And I

nÉnc pro Lunced that order essential[y allovuing

Ehe cLerk to accepE Lhose documents.

Those documenEs !üere the original obj ecÈ ions

thaE !ùere beíng propo,$edåd'by' che-Bellows,firm

and they included most of the documenËs thaL !úere filed

in the Federal CourE.

After the hearing on July Znd, at the conclusÍon,

however, I deÊermÍned EhaË the defendanEs, Ehe objeccors,

should noË be granted leave to f Íle Ëhose obj ec-Ë ions

because we dÍdntr even have a moLion at that point

to accepÈ Ehe seËtlement ãgreement. And before

obj ecEíons vrere f ormally f iled I wanted Eo see whau

iE is Ehe CourE !'?as being asked ts do.

So those documenEs remain siEting Ehere under

seal, but technically they haventL been granËed leave

Ëo fÍle them. And I just propose at this Eime Ëhat

-7-
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on such and slrch a day,

and present the motion

rÁre Leave those documents where Ehey are, unless

there is a sËrong objecEÍon, which Ittl be glad

Ehr oughto hear aE the end, and just go one by one

everything ÈhaL

everything that

has been filed since, I think

has been fíled sínce was included

ln those original documenËs anyway. I hope tha t lvas

c Iear .

Since you !üere in courE Itve received å notice

of molion from the E'erra Found.atíon. Now my c¿ìpy

was blank and il jusË said please Ëake noËice thaL

b Ia nk, vre t re goÍng Èo appear

of a consentfor Ëhe entry

j udgmenE .

On the c opy of the mol ion f o¡t c onsent j udgment

Ehat I have Ís not fíled stamped. Now Itm assuming,

Mi.ss SLone, LhaE the FoundaEion filed Ëhis.

MISS STONE: Yes, chat I s correc t, your Honor.

It !úas mere ly a c ourte sy c oPy f or you. I apoLogize

thaË the daEe of the hearÍng luas not on Lhere.

THE COURT: It says youtre going to presenE ic

on a certaj-n day. And I'Tassume that today is the

day Lhat you're going Eo present it. I jusE want

to be sure. This had. been filed, hås it not?

-B-
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MISS STONE: Yes.

THE COURT: It vras f iled openíy. Anybody

who wants to see iL can see it.

MISiS STONE: ThaE's üorrecL.

THE COURT: AfLer Ehat ù?as f iled I received

from Mr. Cummíns objecEions of Judith Terra, PauL

Tucker and Álan SÍmpson. And as counsel on those

I received Lhese objecLions J"aEe in the afcernoon

on JuIy IgCh. I had a question as to what was

going on. And my paralegaL c,alled everyone and

you all appeared on July 20t1n. AE thaL Eime the

Bellows and Bellows law firm was granted leave Eo

wiEhdraw and Mr. Cummins firm, Cummins and Crocin

!{a6 granted leave Lo subst iLute as local counseI

wíEh the \,rlashington counsel rernaining as before.

Ni,w Ëhose obj ections, and as I índicated co

you a Ll when you lrtere here, âs f ar as I was concerned

those could be publÍc. There doesntc seem Lo be

anythÍng Coo Eerribfy secret Ín Ehose objecLions

or sens'ltive. IErs the exhibíts Eo those objections

thaE !úere of c oncern.

DÍd you file Êhose under seal, sir?

MR. CUMMINS: Judge, we filed Ëhe transcript and

o
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the emhibíts r-rnder seal. BuË

br ief l^ras noc Lreabed under

afEer you ruled Ëhe

seaL. And your Honor,

should be under seal.

lrletre going Ëo trry

possibly be unsealed

our posÍtion is

TITE C OURT:

none of this

I undersËand.

everyching that canËo unseal

Eoday.

The obj ect Íons of

have been

Judity Terra, Paul Tucker and

fited with Lhe clerk. They'reAlan Simpson

publíc ?

l4R. CUMMINS : Yes , / our Honor .

THE C OURT : Now lve ' ve got Ëhe 35 exhib it s

Ehe ob j ec t i-ons . I'd like

one. Does everybody have

to go Ehrough lhem one

Ehem wiEh them? Thatrs

second documenE ËhaL I 8oË.

The Board minuËes from Aprit 25Ëh of 1990. Thatrs

some of Ehe mosE Ínteresting reading Itve ever had.

Any reason why h?e cantt have thaË in Ehe courÈ record?

MR. CUMMINS : No .

THE COURT: As far as Ëhe FoundaLion is

c onc er ned ?

MISS STONE: No, your Honor, there is no reason

vrhy ig cannoE be.

TI{E COURT: The Planníng CornmitËee meeEíng of

-10-
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AugusL 7Eh, ExhÍbiE 2. Now I understand EhaË Ehose

mÍnutes, as some of. the others here, have never been

øÞproved by Ëhe Board. And wiËh thaË cavest I don'E

see any reason that Lhose cantÈ be made a pubLic

record. Is Ehere someEhing secreL Ín those strafiegic

planning--

ÞIR. CUMMINS : No, your Honor . I.le would rec ommend

Ehey be made part of Ehe publíc record.

MISS STONE: trüe have no objectÍon.

MR. KENNEDY: We have no ob j ec L ion .

THE COURT: I want to go through the rest of

Ehem pretty quíckly, 3r4,5,6 should all be unseåled.

Those are pleadingg in this case, âtticles of

amendment, the restated bylaws. None of chat should

be sealed.

Number 7 Ls the Longwell- af f Ídavit. And Ehat

goes Eo Dan Terrats intent. I Ehink that should

be unsealed. I âssume there is no problem wiËh thaË.

MISS STONE:

Eo Che accuracy

obj ec Ë ion .

TI'IE C OURT :

No obj ec Eion.

Your Honor, wiLhout admicEing

Ëhe transcriptíon we have no

Mr. Perkins, do you have âny

MR. CUMMINS :

of

prøblems with thaL?

-ll-
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MR. PERKINS: Emc:ep,t f or the eccuracy, no prob lem

Judge.

THE COURT: And number I I have a liËEle problern

from James Collins who had

the Foundation from BeIl Boyd

with.,i-Itrs a LeEEer

been Èhe aEËorney

Ëo Dan Terra. That

of

is a December 6th, f989 leEter.

ILts kind of old and everyËhing. BuE is this

acEorney c1-íent prívilege, is this someËhing !üe

should be concerned abouL here? On behaüf of Ëhe

FoundaL Íon, Miss Stone ?

MISS STONE: IE obviously raises an issue,

your Honor, of aËtorney client privilege, whích

of c ourse Ehe Founda E íon does noE vua Íve .

I am not precísely clear how ÍL rdas chat the

indivídual defendanEs came in possession of Ehis.

They m€y indeed have cone ínEo possession of this

by virtually their role as direcËors of the

FoundaËion. I dontt believe any parEicular individual

director can however waíve a righË of prd,vilege

which the Foundation as a corporaEe entiEy possesses.

THE {IOURT ¡ This says c onfident ia I ín b ig

And ÍÈ looks I ike iË !ùa sleEÈers up

wrlEten by

on Ehe top.

Ehe atLorney for Ehe Foundation to the

-L2 -
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chairman of Ehe FoundaEion Ín his capacity as

chaÍrman. It really doesntt have a lot of

excitíng sËuff. A lot of this sruff is otd or

whaÈever, buE sËíll I Ehink we probabty should keep

Ehis sealed under aLËorney clÍenË prf"vilege,

unless Mr. cummins yorå want to convince me otherwise.

MR. CLIMMINSt I don'Ë know thaÈ anyone can

asserL that itrs heen protected as priviLege. I
do see it says confidentíal, buË Lhe subjecL maËEer

and the subsEance Ín Lhis letËer has been argued

back and forth in atl kinds of papers well before

I arrived åc Ëhe scene of thís accidenE.

So I dontL see any reason thaË iE oughr Eo be

kept cronfidenti.al. And I donrÈ rhink char Ehere is

any serious compromise of any ínËeresL as a resulË

of its publieaLion.

IË clearly reflects che inËention of Mr. Terra

is clearly inconsistent with Ëhe position of Èhe

AGA and lhe Foundation aL the present Ëíme,

MR. PERKINS: Judge, I have Lo object.

MR. CUMMINS: üIelI the AGA doesn'E have any

posicion Eo objecE.

MISS STONE: Your Honor, again on behalf of Lhe

_r3_
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FoundaËisn the FoundaEion does assert aEtorney

cLient privitege over any üommunicaEÍons goÍng

eiÈher lrray from an âtËorney f or Ëhe Found,at Íon,

which Mr. Collins was at thís point in |íme, Eo

Mr. Terra who v¡as Ehen cha irman of Lhe Terra Muse+im.

Tll,E COURT: I donrt r^rant Eo get hung up on Ehis

letCer forever. Mr. Cummíns, how did you atl geE Ehis?

MR. CUMI{INS: I cantL answer ÈhaE question, Judge.

I'll find out. One of Lhe preliminary Ëhings I was

going to address, and I am re lying [argë{,y on papers

Ëhat vùere prevíously f ired by Mr. Quinlan on beha Lf

of his clients BunErock and GidwLtz. It* goíng to
objecE to anything SídJ-ey and AusEin does Ín Eliis case

today because based upon the åsserEions of Mr. Quinlan

afld his clíenEs Ehey are conflicted in Ehis proceeding.

ThaL is one of Ëhe reasoRs vüe wanË [o adj ourn it .

VrIe believe I,{inston and Strawn is conflicLed, I,rIe

believe sidley is confLicËed. .And lee Ehink that Ehese

are serious íssues thaË have Eo be addressed by

Lhe Court. ras a premise Lo this enEire proceeding.

I just want to make that of record.

THE C OIIRT: IE I s on Èhe rec ord . And E o Lhe

exEent iEos ân objection, iEts goÍng Êo be overruled.

L4-
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We have been Ëhrough the Sídtey issue so many

Ëimes I dontE even want to Ehink about iE. The

Appellate CourL reviewed it. I know that Mr. Quinlan

probably total-ly agrees with you generally on Lhe

whsle subject matËer, but maybe Eoday he disagrees.

But Sidley is here, Lhey are representing

the Foundation and they have not been removed and

I dontü see a conflicË so Letts jusE move on.

Ifm goíng Io keep this letter, iE really
doesntt do much. Itve read it aIl, It* going to

keep iË sealed f or noh¡. If you want Eo corne ín IaEer

a nd have if unsea led . If you c oncede that this !ìras

somehow in Ëhe public domain, atlached to a pleading,

that somewhere along Ehe line the aLEorney clíent
privilege got waived v¿etll open ít up. For those of.

you who have not seen this [eEter, ,*trs really

nothing heavy any!üay.

The next Lhing, Exhibits 9, 10,ll, L2, 13

are:',ft[l documenEs EhaL relaEe "to Dan Terre.; intent.

They !ùere declaraEíons f iled in FederaI Court. They

should all be unsealed.

Fourteen I want to unseaL. ThaErs a maíling

address announcement. The Simpson declaraEion in

Federal Courb is t5. That should be unsealed.

-15 -
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Now we have the documents in medíation. And

I wanL Ëo keep those sea led at this point. Tliey

are the .Att orney Genera lrs draf t Eerms, chaËrs

read all ofnumber I6. The modificaEion,

Lhese by Ehe vray. Number L7 ,

red line version. That should

I1 ve

stay sealed.

Number lB, thaE I s the letEer f rom Pir, SEebb ins

to CottÍns. I dontt see åny reason not to have thaÈ

one unsealed. Does anybody Ehink thaE that one

should stay sealed? Okay, lhat one i.s unsealed.

Mr. Tuckerts affidavit in Chancery, whích is

number 19, is unsealed.

SEracegic planning minutes of May l0th, with

t i"re same cavda L , I don t t lhínk E hose have ever

been approved, buE I think Ehey should be unseated.

Number 2L Miss Marshallrs correspondence about

medigtion, her posítion, I thÍnk Lhat should remain

sealed.

TwenLy Ë!üo, unsea I .

Twenty Ëhree, AGrs first amended complainÈ

in Chancery. I want to keep ËhaC one sealed. That

Bras never f iled. And Ëhere is no Íssue Eha t iE !ùas

c írculaLed. hTerre going Eo unseal the fax

t6-

the second modified
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tra nsmis s Íon,

dontt see that

Number 25

24, but not the documenE itse[f. I

is goÍng Lo sLay seaLed. Once agaln,

thaErs a document from medi.aEion.

MISS STONE: I believe itrs also attorney

clienE privitege. IErs from Mr. Stebbins to

Mr. Carlson and inyself in our capacity as Foundation

c ounsel.

THE COIIRT: Thank yor¡.Number 26, a transcripE

of the Board meet ing c onf erßTnce ca 1l . Nov¿ tha t I s

the one Èhat I got first. ThaLrs Ëhe one Ëhat I

read. I just want Ëo clear up one oËher Ëhing here.

I got this transcrÍpË and I read íÈ over this weekend.

I marked it all up. Then yesterday I goÈ the Ëape

and so I lisÈened to the cape wlEh Ehe transcripE.

And I caught at leasL one bíg Lhirrg that kínd of

jumped out aE me.

.And so I had my paralegal call Miss Stone

Eoday to verif y Lhat vras noE Mr. Stebbins talking.

Itm on Ëhe versíon-of the Eranscripc ËhaË vras

aEËached Ëo Ehe obj ectors' exhibiLs. Itm on Ehe

version of Lhe Èranscrípt that w6s pages I8 and L9.

i,{here íL says male voice and ít's Dr. SEebbins,

Dr' sEebbins agaÍn and the part where he presumably

-L7 -

iÈrs going Ëo serve âny purpose.
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said I wanË proCecLion. tr*lell when I read, iË that

wssntL Mr. SEebbínsrs voíce at atl. And I wenË

back and compared voi[ces and spenE a lot of t Íme

with the Cape and realLzed thaE lras Mr. GÍdwitz

ta lking .

Agai-n I realize afËer I had done atl of Èhís

and after a Ëelephone caLl had been made to Sidl_ey

EhaL Èhere wâs another versíofr of ËhÍs whole thÍng.

Rernember Sidley vüas supposed Lo give me aË the

tíme you gave me the moËion to approve Ehe

seË È lemenË agreemenË yoLl l',ere suppoed I o g ive

me the transcripË. I never goL that transcrípt.

MISS STONE: It is aÈtached Lo Èhe brief
I¡re f iled yesEerday. I,Ie apol ogLze r{e did not geE

iC to you sooner. I have an addiÈionaI copy.

THE COURT: I saw iE jusÈ wíËhin the tasr

half hour aËLached üo your thing yesterday. And

I dídntr realize Ehe two versions were different.

MISS STONE: l^le made it available Ëo all
c ounsel.

THE COURT: Does everybody êgree thaE the

version that is atËached to the Sidley papers is

Ehe correcE version?

-tB-
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MR. CUMMINS: I know iE's dÍfferenL in Lhat

respecL. I noÈiced chaE myseLf. I haventt heard

Ehe tape, Judge. I'[l take your word for it.

THE COURT: Itrs defirraEety differenË. And

I figured ouE without knowíng about Ehe other

lranscript iÈfs Mr. Ëidw Ltz.

MR. TODD: Your Honor, that porEion of iE

youtre absoluËely correcÈ.

THE COURT: So I dontc see any reason why

Êhau canrt be unsealed. liTe are dealíng with ExhÍbÍL 26

now, the Effênscript.

Moving on down, Ehe-'mot ion f or --number 27

un sea led .

TwenËy eighÈ unseêled.

Twenty nine unsealed.

Thirty unsea led.

Mr. Perkints leüEerr 3l, is sealed. That relates

Ëo lhe mediation.

The Tríbune article on Ehe Ragenstein SeÈËlemenË,

uns ea led .

And the [ast three ]-etEers, 33, 34 and 35 , unnealed.

The,,obj ector has leave at the c lose of Ëoday

Èo file Ehe unsealed exhibits with the clerk ås a

-r9-
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separaEe document.

The nexÈ Lhing that

that came in yesterday.

Founda Ë ion I s obj ec E Íons .

for Ehe record thaE the

were filed in this case

I thank Èhe counsel for

I treee ived leere documenEs

Ánd they sre the Terra

And I should mentÍon

original objecrions ÈhaE

!ùere 28 pages I ong . And

the Terra FoundaEion. you

very much.

from the

Honor. I^Ie

presume you would have

of Ehe Board meeting,

are the

Courtrs

f ilÍngs.

your Honor.

THE COURT: And I apprecÍace thac

Ihere !ûere no separate seE of exhÍbiEs

Terra FoundaÈ ion

MISS STONE: ThaË is correcE, your

did submiL under seal, and I
one unsealed, the Èranscript

the c orrec E vers ion.

THE COURT: I didnrc ger

only counsel that complied wiËh thÍs
sËanding order of thet5 påge Iimic on all

MISS STONE: If youtre ríghE, you can be brief,

thaE. Ie should be

unsealed. There is no reâson for iL co be seaLed.

MISS STONE: And we did aLEach å few pages

of the transcripË from the last hearing.

-20 -
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THE COURT: RighËn and thaË wasntc sealed

So your documents Tdere not sealed, is thaC correct ?

MISS STONE: Our brief !ùas not sealed. lrle have

no!û, Loday, f iled an unsealed version of the

Eranscript of Ll"re Board meet ing on June 298h.

THE C0URT: AII right, because v¡hat I goc

was this sealed document here.

MISS STONE: ThaL is Ëhe transcrípt.

THE COURT: That is Èhe transcript. 0kay, I
t houghE

does n' E

of your reply. It

It says on Ehe ouLside--

now Itm reading ÍL correcË, it is the transcripL. So

Ëhere is no reason co file Ehis with Ehe clerk.

MISS STONE: lie d id f ile iË in an unsea led

version with the clerk of Ehe court.

THE COURT: Diane, Ehis is noL to be sealed.

Take iL out of the envelope and refile iË. Consider

it fíIed.

MISS STONE: lhank you.

THE COURT: The ,Quinlan documents ËhaE came

in yesterday from Ëhe plaintiff, in LhaE regard lee

have a motion for leave Lo file in excess of f5

pages. And they have a documenE r^rhich is 25 pages

that !üas an extra copy

say it on Lhe outs ide.

-2L -
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Long v'¡ith exhibits. And aËËached Ehereto are

Exhibits (a) through (t), and I'd tíke Èo go

Ehrough them one by one.

The first set of Lhem are the documenËs lue

spoke about Lhe other day, relate Ëo the documenËs,

abouË appoínLing a mediator and those names. I

have no problem if you unseal Ëhat provided EhaË

you take ouÈ all the other nåmes wiÈh Lhe excepËion

of Mr. Hitl-íard in that lasE paragraph. I jusE don'E

wanE Êo have all these oËher names abouL proposed

mediaE016 out there.

The leEEer from Mr. Crow, which is Exhibír (b)

unsea led takiing out che other three names and leave

Mr. Hílliardrs name ín. TlraL's Lhe imporcanÈ thing

there.

MISS STONE: I'm sorry, your Honor, just for

indicaEion abouE whatclarification, Ehe previous

could be unsealed wiEh the deleLion of oËher names

r,¡ould be Exhibir (b)?

THE COURT: No, the first one is Exhibic (a)

unseal LhaÈ, buË in Ehe lasC paragraph Uake out

all the other nâmes with che excepEion of Mr. HiIliard.

Does that make sense?

-22 -
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MISS 5T0NE: Yes. lrlould thaÈ also be true

with (b) ?

THE COURT: (B) we're going Eo rake off all
Ehe names except Mr. I{illiard.

Exhíbic (") can be unseaIed. Exhibir (d) is

unsea ted. (e) ís unsea led. (f) is unsealed, (g)

unsea led .

(H) thatrs the correct transcript, or the

correcË Ëranscript Èhat was f iled ål,ready. ThaEf s

unsea led. .

The proposed consenL judgmenL (i) is unsealed.

(j) is unsealed, (k) is unsealed. And as far as

Itm c oncerned (t! shouLd be unsea led .

So the only thing in thls whole group of

sruff that shouLd be sealed are the other medíators

names¡ proposed mediators nâmes. The resE of it
is all open.

MISS STONE: Your Honor, Râf I just have one

momenË Lo c losely sEudy (L) which is Ehe coillmunicatÍon

from Lhe FoundaÈionrs aËEorney to members of the

Board?

THE COURT: Itrs Ehe conflic.L poLÍcy.

MISS ST0NE; I undersËand Èhe conflicr po!"fcy

_23 _
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itself is probably an approprÍate maEter of open

communÍeaEion. Itm jusË merely p+,usÍng a moment

Lo read the memorandum Ítself.

THE COURT: Sure. Tske your time.

MISS STONE: JusE a,s

Honor, Ehe Foundatíon is

long as ít appears, your

in no !üay generally waiving

Ëhe atEorney clienL pfÍ¡fu*Lege, qre wilt not objecË.

TI{E C OURT: Fine ,

Now I have the Peoplets

everybody wiËh 45 påges

ree dontI have, I think,

ï¡,eave Ëhat one unsealed.

response. Mr. Perkins ouEdid

c omÍng

a leave

on lvfr.

fn yesLerday. And

to filer s€paraEe

Ferkinst one.

Ëo Mr. PerkÍns. And

moEion for leave to file

And I have Ëhe varisus exhibits

a couple of Ehese I êm really looking for some

guüdance here as Eo wharË to do.

So letts go from Ehe beginníng, As far as Itm

coRcerned the Eapes can be a public record. I donrL

have a problem wíËh the Ëapes. Does anyone have a

problem wiLh the Eape?

MR. CUMMINS: No, Judge.

THE COURT: trIei-l righE now ÍErs back in my

tape machine and I will be giving iE to Ëhe clerk.

And it will go down to the clerkts office today.

BuE lee will unseal Ehaü.

-24 - 16di-001706
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The defendanË | s counselrs lecEers regarding

Ehe mediators I would jusE símply say Èhe same

thing. I !,iould sayr and once again thÍs is Mr.

PerkÍns, so youtre goÍng to be in charge of your

or{n exhibits. Díd you file this atl- under seal?

MR.. PERI(INS : Yes .

TIIE COttRT: Okay, well mosL of it is going

Eo come unseaLed. The letters, Ëake ouË all Èhe

other name s a nd ta ke ouË a I t t he re s&m.es of the

oÈher people. And Lhat's on your ExhíbiÈ (b).

I've gone ahead and Èabbed atl of Ehese. And

I rea Lfi*ze your vers ions , c ounse l, are probab ly
like mine and they are not tabbed. Ss Íf lrm

going too fast and you're crying to find Ehese

just Lell me to sLow down.

James Terra t s affídaviË , unsea Led. James Terra fs

lawsuít, unseated. Danipl Terrars I^lilt, I assume

thaErs public because itrs been fÍled. Thatrs

unsea led.

0kay, whaL are !üe going Eo do with this
tax reËurn ?

MISS STONE: Coul-d you give me a mornenE,

your Honor.

THE COURT: Thatrs Exhib it (f) .

1E
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MISS STONE: Your }Ionor r wê obv ious ly a s

counser for the Fsundacion did not represenE Ëhe

deceased, DanieI Terra, nor do lve represenE his
estate, nor do we represent hís exeëutor James

Terra. However, none of those

in courL today. I ímagine that if Ëhey lvere here

they v¡ould argue Lhat indeed there Ís some

confidenËialiLy whÍch adheres Lo the IRS tax

return.

THE COURT: How did Ehey ger iL?

MISS STONE: Itm not sure , your l{onor . I
belíeve íL $ras the AG thac f ited this.

THE GOURT: t-h the AG goL it , I'm sorry. How

did you ger iE?

MR. PERKINS: Judge,

in the esEate of Dan Terra

we have been particípating

s ince it iniE ia lly
starLed. This is parc of Lhe closíng reporu of

Ëhe esËate.

THE CÖURT: Is ic fited with rhe clerk of

Lhe c ourL ?

MR. PERKINS: I d,onrE believe ít Ís, Judge.

THE COURT: Does anybody thínk Lhis shouLd

even be in our record as far as the public record?

-26 -
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MR. PERKINS: Therets no privilege aÈtached

Eo iE, but it should remaÍn seaLed.

THE COURT: Anybody wanL Ehis public? Okay,

Irm going to leave iL sealed unless Ëhere is some

reason to make ít public.

I^Ihat abouL Ehe balance sheet of Lhe Terra

Foundation as of June 30Lh, 2000? Is EhaL a secreE?

MR. PERKINS: IËrs a pubtie record in our

f íles, Judge.

THE COURT: Okay, itrs unsealed. professor

Broday's art ic le is unsea led,

trust, if anybody really wants Eo read LE, is

Letter, LeË meunsealed. Dr, Tuckerrs May 24Eh

geL to Ehat one. ThaErs a mediation LeEter, is it
noE, wetre going to keep EhaL one sealedl '

(K) keep Lhat one sealed. Thatf s Ëire letter,
Ehatrs Ëhe thing from the medÍator, is it noc,

his draft after the fÍrst settlemenL. So keep thac

one s ea led .

(L) Dr. l'{arshall's May 2}Eln letter.

MISS ST0NE: Mediation.

THE COURT: Keep that one sealed. (M) the

June l9th seLElemenË agreement. ThaL one wês already

27-
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unseâ led .

(l"i) The Fsundat f onrs f inanc ia I rec ord.s . Are

Èhose also you goE from your fite, Mr. perkins,

thatrs a public record? Anybody can go co your

of f Íc e a nd i'f,ind ouÈ ?

MR. PERKINS: All buE one page.

THE COURT: lrlhÍch one page can Ëhe public noË

find out ?

MR. PERKINS: I believe ir says drafr on rhis.
TI{E C0URT: EndowmenE f nc ome ?

MR. PERKINS : EndowrnenL inc ome .

MISS STONE: Your Honor¡ on behalf of the

FoundaËion I have noE had a ri.:h6¡"u Co consult

wÍEh arFy representative of the FoundaLion Ëo verify
what Ëhe Attorney General is sayíng wíth ì:espect

Ëo the publíc nature of Lhese dscuments.

They were ínitiaLly filed under seal. I didntr
rea lÍze thaE t oday vre wou Id be engag ing in this
unsealing process. If we could with respect just

to this documenÈ and also Lhe other document.

THE COURT: The June 30Lh balance sheec?

Mrss srONE: rf r could have a momenE co consurL

wiÈh Ehe clienË and, report back Lo your Honor wiÈhin

_28 _
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a day or tv¡o.

THE COURT: I don'Ë have sny

make ÍE before Thursday if lvetre

I assume that Lhere is not going

I hope you

problem. JusÈ

goíng Lo unseal Ít.

Ëo be a problem

gíve me an order

chey are

Lhem

abouË unsealing

sagFing Eheyrre

going to remain

notÍce and EelI

goíng to be unsealed. If
sealedr lou beËÈer give

them why,

them.

Thac is exhib it (W) \Á¡e !ìrere j us t ta lking ab out .

leEter remaÍns sealed.Dr. Marsha Ll¡s June sth

Exhlb ít ( P) rema Ír,¡s sea led ,

And v¡haE do I^¡e do with the f9B9 Foundation

LeEËer Lo Mr. Perkins? Have you all looked at thaË

kinds of sËuff in iL.thing? Thatrs goË all

MISS STONE: Your Honor, LE was a confidential
communicaËion between Ëhe Foundation and Mr. perkÍns.

.{Ë Ehe Lime, iË !üas drafted back in t989, the draftor
of the letüer comËempLated that it would be used

for lltigaLion purposes.

I LhÍnk LhaË Ít is sËamped confidentÍaL. Quíte

frankly I have not gone Ehrough ÍE on a line by

line basis to find out whaü rpøuid be objectionãble

from an unsealing poinÈ of view because iË was

_29 -
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under seal. And agaín I wasntt av¡are Ehal your

ÏIsnor vras going Lo engage Ín this analysis'today.

I woul-d also lÍ,h,e leave Èo c ons ider Èhis and report

back by Thursday.

THE COURÏ: Okay I don'E have a problem wiEh

should berhar. BUL this one I thínk probably

unseåled. But I dontt know. I meaR Eherers a lot

of sLuff in here. Mr. Cummíns, what abouE this leLEer?

MR. CUMMINS : I,Ie Eh inlc it ought t o b e å parE

of lhe publíc record, Judge. In facË wiEh respect

to some of the oËher exhibits that you Eentatively

idenËified as remainíng under seal v¡e would like

Co address those. Because wetre going to ask you

Ëo reconsider on some of Ehemr pâf,ticularly given

Lhe narratíon of facts Ehat ís seÈ forÈh ín Mr. Perkinsr

submÍss ion. IIe lays alt kinds of sEuf f out abouË

who saÍd what to whom in these proceedings thaË

were euppog'ed Eo be c onf ident ia l.

I th,i.nk Ehe whole quesEion of confÍdenËíality

has been rendered mooË.

THE COURT: trle l1 Mr. Perkins I br ief ís noË

being filed under seal, is ÍE?

MR. PERKINS: IL ltås origÍnaLLy, Judge, because

4ff
-J\/-
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of the nature of what !ùe puÈ in Ehere in I ight

of menLioning Ehings that occurred in mediation.

I¡Ie cook Ëhe saf e road and f iled íL under seal-. tle

would like Ëo have it released. trrle are noÊ asking

thaE it remain under seal, but LhaLrs Eo be

dec ided.

ïIIE COURT: LeE me just check from everybody.

Plaintiffs, how do you feel abouE Lhe AtEorney

Genera i o. s br ief be íng under sea I or not under

seal?

MR. QUINLAN: I guess our posiEíon would be iLrs
pretEy hard have a brief thatrs under seal.

MISS STONE: I would agree wiÈh th,øE as a

general proposíEÍon. I wouLd noÈe LhaË at points

in his brief Ehe Attorney General sees fiE Èo

descríbe some of Ehe deLails of his ínquíry ínto

the Illinois MaEh and Scient.,e Academy. .Agaín, I
donrÈ represenË thac Academ$. I dontË represent

Dr. Ivlarshall Ín hís capaciEy of presidenE of Ëhat

academy.

I would noËe iE would not be aE all surprising

Íf Ëhe Academy feels Ëhere is some prívacy concerns

or confidentiatity concerns whích are raised. by

-3t-

16di-001713



2

3

4

5

6

7

I

9

10

11

t2

13

l4

15

16

L7

T8

19

20

21

tn

23

24

N
o
o
N

ì
u
ú
z¡
E

;
:
z
i¡

{
N
J
lr
o

thaË filing. I dontE have any s[anding Ëo raise

those, but I bring thar to your aLtentíon as an

officer of the Court.

THE COURT: Okay and I know you all want

everyËhing unsealed,

MR. CUMMINS: Yes, your Honor. One other thing

maybe I shouLd fatl on my sword for this one. I

did not Fe$ce,*,ve Ehat the obj ections f ell technically

v¡ithin the prirvLew of your 15 page limiLation.

I would tike leave Lo file the exLended documenËs

nunc pro Eunc

THE COURTT Okay, yorr k''ave leave to do thac.

I am concerned and I was concerned about the lllinoÍs

Math and sc ience Adademy allegat ions and Ehe tlit$ggs

Lhat are in Ëhe ALtorney GeneraI document. Ltm

going Eo keep the ALtorney Genera lrs brief seâil;ed

for now. "And maybe most Íf noË all of it can be

released. IL !üas hard enough geËËing through íË,

because when I say t45 pages icrs noL even the normal

EHpe a nd

IL wíll

the normal spacing. Itrs much much longer.

Eake us mr¡ch much longer here

whaE should come ouË and what should

dontt lhink we shoul-d take Ehat L íme

32-

Ëo idenL ify

noE. And I

today. Leave
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LhaL one under ^,eal.. ThaË Ís all of Lhe documents

Èhat I wanE to LaIk about as being sealed or noË

seaLed. Do you wanË co be heard on objecEions

t o those ?

MR. CUMMINS: Judge, w€ wilL, for example

the firsE âmended complaint öf the AtEorney General

!üas circulaÈed to a lot of f olks. It is noE subjecL

to any consepË of confidenLíality Ehat I'm aware of.

And Lhat is an example of one of Ehe documents Ehat should

not be subject to any proLection.

LeL me say this, I want to argue sËrenuously

why EhiS document in particular is the predicate for

our, among oLher thíngs, request

our predicaEe

that have not

So there is jusÈ no legiÈimaÈe bases for

contending Ëhat Lhis

and confidenËia].

THE COURT: Míss

document should be protec Ëed

SÈone, do you wanÈ Eo be heard

Dr. Stebb ins .on Lhau one? Itm concerned abouL

Itm concerned Lhat Ehere are aLlegaËisns chat

the "A EË orney Genera I dec ided E o puE on pa per b ut

decided not to file. And Ehey have never been filed.

-33 -
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And what purpose would Lhere be to have Lhis pubric

now ?

MISS STONE: I couldn't say ir any better,
your Hsnor. This is a matter Ínvolving a Board.

member. Thls pleading, proposed. pteeidíng, was

not actually filed. lte donrt know if it wourd meer

i:he sÈric tures of Rule L37 .

The Attorney General, for whatever reason,

chose not to fite iE. IErs reall_y a question of
wheËher at this laEe date, this llth hour we are

in Ëhe'process of Èryíng Eo get the court to enEer

an agreed settlemenE, wheEher someLhing which has

once been conËemplaLed by one party in Ëhe Ehiek

of licigaEion should noÌrr be made part of the c.fficíal
rec ord .

lHE couRT: Does Ehe plaintiff have any posÍtion
on Lhe fiLing of Ehat document?

MR. QU INLAN: Your Hon or , olrr positÍon would

document wouldbe simÍlar Ehatin EhaË genera lly
public. In rhisprobably be insEa nce Miss liC one

makes a good poinL, there

noE be s-Íf rhisLhåL may

Ehe issue aÈ that time. I do agree Chere are

are allegaEions in there

proceeds vùe can revisiE

-34 -
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inEeresLs that perhaps dontt need to be invaded.

MR. PERKINS: Your Honor, your February Sth

order saíd ChaL communication with regard co

rnediaE Íon purposes rema in private, pr$vate among

[haE rdas senË

letter. It

the parties. That was Ehe documenE

Co the lawyers. IE fs a transmiEcâL

makes cLear it is in regards to settlement. It

was Eransmitted in mediaËion. To suggesL Ëhere are

certaín Eh$oríesrseË forth in our response, is

thoughtless.

In addition the reasoËl it wasnt Ë f iled vue

leere ln Êhe middl e of rned ia t ion , your ÏIon or . !,/e

lvere not aLlowed to file any additional pleadings.

It !ùas ühe hope of the parties ic would be setLled

and noL be employed. in tr-ÍË iga Ë ion . So íc !'ras senË

Ín Ehe communícaËed posítion with regard to what

we were alleging wiEh regard Eo cerLain issues. And

iE was part of Ëhe seËLlemenË.

THE COURT: Mr. Cummíns, I jusÈ need Eo undersLand

this. There have been a lot of repuËaEÍons of prominenE

people in thÍs case, noË Ëhe least of which is your

client, Ehãt have been brought shall we say brought

inLo question, perhaps wrongfully, in this case.

_35 _
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And is Ehere any reason to add more Ëo Ëhat?

It is stipulaËed uhat,'it's an agreement here thaË

while the case !ùas in mediat Íon the Illinois

AEEorney General

it among counsel.

allegations abouE

Ëhís Foundation. And sought uo add

not done. Isn t t

him as a parEy

Ehaü enough?

íË. You can

prepared the document and circulated

And thaE documenË contalned some

one of the oËher dírectors on

defenda nt ,

You I ve

argue from

iE was

atL seen ic. I've seen

ÍC aLl you !üant Eo argue from it, but

out Ëhere ?do we have anyËhing else puË

MR. CUMMINS:

íË is our posiËûon

ploy to force Dr.

llere' s theprob lem. Number t )

that $raE noEhing buË a IitigaLion

Stebb ins Lo Ëake a position thaE

or want to take. Andhe dÍdnrt intend Eo Eake,

Ehat remaíns subjecE to hÍrn being cross exarnined

$ would respectfuLty suggest.

Let me make one other poínE, Judge. Those

aLLegaEions go right to Lhe issue of hÍs dísinterestedness

or lack thereof,. Thaü1s the conflictr puËEing aside

coersion and alt this other stuff. Thatrs righË aE

the hearl of why Ëhfs genLLeman could noc legítimately

voËe on Ëhis proposed settLemenË.

-36 -
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And what !ùe have here is anoËher problem.

that Dr. Marshall and Dr. Stebbínstr''Ihen you

and Mr.

direc ted

Perkins might be avaílab[e Eo be inËerviewed

af ter these lssues came up. it üras at

lrlhen my colLeague6

and Austín scepped

and said he aintt

THE COURT:

aÈtempted Ëo pursue

in on beha I-f of Dr.

your suggesL ion.

tha c Sidley

Stebbins

goÍng Èo be

I requested

intervíewed.

Ehat Mr. Perkíns meet

wich you aLL. I dontË Èhink L said anyLhing about

Ehe othe r Llv o .

MR. CUMMINS: Okay. If Itve overstaEed ÍË, I

apologLze. The poínÈ is chis, wê noÌv have Sidtey

and AusËin wearing Ehe hat of the Terra Foundatíon.

hle have S idley and Aust in wearing the haË of

Dr. SEebbínsr lawyer wÍth respecE to Ehese issues

of conflict. This is among the issues, we Lhink,

are critical to gour falr and adequate revíew of this

proc e ed ing .

So itrs imporÈanL for us¡ and wetre going to

arguer lou know Lhe essence of the allegaËíons

i.nvo[ving SEebbins was the followíng. He used

confidential informaLion, rhís is che allegaLion,

I assume the ÁLtorney General didn't do this in

bad faiEh. He alleges Lhat Dr. SËebbins used

_37 -
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c onf ídentia I informaü ion of the Terra Founda Ë ion

Eo the advantage of some oËher foundaÈior¡ incident

E o oÈher- -

MISS STONE: Ifm sorry, I don'È--

MR. CUMMINS: ENcuse ffiê r Miss SEone, nÌay I

finish? May I finish, Judge?

THE COURT; To ahead.

MR. CUMMINS: The allegaEion ís, and I'm not

buyíng into EhÍs sËuff necessaríly.

THE COURT: Then why are you saying it?

MR, CUMMINS: Beeause, Judge --
THE COURT: I^/e have had it here before ín a liLEle

bíL more oblíque nature on Ehe motion Lo disqualify

Dr. Stebbins from Lhe specíal

of thaE has been presented. If

LÍLígation. And none

you look aE the

con'lplainË Lhe AËEorney General wants Lo f ile, the

complainE seeks Ðr. SLebbins removal, LhaLrs what

it does. Nothing else. It seeks che removål of

Mrs. Terra, Df,. Tucker, lhe amended complainE. IÈ

seeks his removal as a Board member.

MR. CUMMINS: Your Honor, I--

MR. QUINLAN: Your Honor, I objecÈ lo any

discussion whaEsoever. If therets going co be any

-38 -
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dÍscussion, thís oughË to be in c,hambers, your HoRor.

MR. CUMMINS: ltlell your Honor, hetrei"s the

problem. According to the Attorney General Ehere

is a signifÍcant pubIic inËerest here. Now we

want Ëo say dontt IeL Ehe public knor¡ abouE what

Ëhe aEEorney general has done, but what they allege.

THE CCIURT: They have not filed iÈ, and it is

not a pubtÍc pleading. I dontL know v¡hether or not

íE !üas in final form. I donrË know whether or not

Mr. Perkins has decided Èo fite it. I don't know

whether at Lhe end af. the day Mr. Perkíns LhoughE

t here !üa s

MR.

any merit

CUMMINS:

Eo Ít.

MISS STONE:

trüe 1l ,

I dontt

your Honor--

mean to inËerrupË counsel

trtm just curious, are we arguing about wheËher or

not thÍs document should be ufisealed?

THE COURT: He would Líke to have -í.9 unsealed.

I'll- leË you argue abouË Ëhat Íssue. But at this

poinL I am going Lo keep the documents sealed.

MISS STONE: WiEh resPecE

role, your Honor¡ wê are here,

to Sídley and Austints

as wetve always been,

represent ing the FoundaLion. lrle do not represenc

Dr. Stebbins personally, T/'Ie do not represenE Dr.

Marshall per6onaILy. We represenË the directors of

-39 - 16di-001721
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the Foundat íon.

THE COURT: LeLrs get Eo the proposed consenE

decree, because I have quite ¿l few quesEions abouË

that . Do you t'ranË me Eo sign my name Ëo Ehe piec e

of, paper that is entiLled consent judgmenË and order,

is that c orrect ?

MISS STONE: ThaCrs correcE, your Honor.

THE COURT: And aLËached thereEo rhe resolutions,

or would it just be the consenË judgmenr?

MISS STONE: I do noË believe Lhe resolutíons

are Ehemselves parE of Èhe consent judgment order.

I believe only Exhibiu (") which is the press

release.

THE COURT: Okay, I am going Lo reËåÍn jurisdiction

to enforce Ëhis. And one of the reasons that I'm

asking all Ëhese guesËions is because I need Eo

have a clear understanding of what this consent

judgment does and doesntÊ do. In Ehe event that I

sign it I need to know how lo inEerpreË it ín the

fuLure. And I have recentLy goEten a consent judgment

back from L975 thâE !ùas done by four to five

predecessors ago who I/üas handeling this calendar.

And someËirnes Ehese þranscrípts of these
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proceedings and what Lhe parL ies ttere thinking

ebouË aË the L ime these c onsenÈ j udgmenÊs v¡ere

enLered inEo is very Ínrportant fot fuÈure peopLe

in order Lo interpret any probLems ËhaE mây come

up.

Now I knov¡ thaË when Ëhis case v¡as senE Lo

mediat ion by a9reement of the parË ies Lhere rirere

sorne motions pending, not the leasE of which was

a moÈion Ëo remove Dr. Stebbíns from the special

lítigation committee. There lvas a moEion to appoinË

a receiver for the foundatíon. I believe thaÈ there

was al-so a motion for judgment on Ëhe pleadings

pendíng, but Itm not certain, from the FoundaËion.

So Ín the prearnble here you have Ehe 9,erra

Foundalíon having moved to dÍsmiss Ëhose counts,

Did I not rule on Ehose Ewo? Didn'E I deny Ehat

moËion to dÍsmíss?

MISS STONE: You did, your Honor, ËhaLts an

accurate represenEaËÍon of the hisËory of lhe

c&se.

THE COURT: It sounds like thaErs Ëhe pending

moEion and it hasntt been decÍded and Ehere,u'1was a

pending motion to dismiss Ehose two (ounLs.

-4L-

16di-001723



I

2

J

4

3

6

7

I

9

10

tl

T2

tr3

14

!5

l6

11

toIö

l9

20

2t

1'.'

23

24

N
o
N

.
u
U
z):
;
â

:
Ê

U
z
U
À

f
N
J
tL
o

MISS STONE: I beLieve, your Honor, Lf you

feel- itrs more appropriate, more accurate lo say

the Terra Foundation for the ArLs having moved

for judgment on Ehe pleadings, w€ caR simply

keep a Iisc of alt Ehose suggesËed ehanges or

revisÍons, and if necessary !{e believe as a matter

of corporate laç we need to take thaE back Èo

Ëhe Board and resecure a vote, w€ can do thaE.

I believe that that sort of adrnínisurati-ve

modification would fall within the purvÍew of

whaü the Court auËhori-zed Miss Marshal[ Ëo do

when they auEhorized her Lo sign it.

THE C0URT: i¡lhen I read thaË ic sounded líke

an unresolved motion Lo dismiss, Ehalrs the one

thaË I did resolve. Itrs the moEion for judgmenL

on Ëhe pleadings that I dídn't. I went back to my

pleadíngs file and Itm preEty sure that one !üas

done.

MR. CUMI'4INS : Simps on f íIed a 2 -6Lg rnot íon .

IviR. CARROLL: There !ùas a moEion pending besides

Ëhe Foundation! s mobíon.

THE COIIRT: So I'm going Ëo ask counsel, counseL

is going co have Lo malce EhaË paragraph accurate ås

to what exacËly wås pending at the time we went ínto
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med ía E ion .

MR. CUMMINS: And of course !üe f iled an åns\^/er

and--

TlfE COURT: You filed a motion for leave to fíLe.

MR. CUMMINS: I did thaË, your Honor, in deference

t o your dÍrec È ion. I¡Ie dont t thÍnk Lhe moË ion is

appropriate.

THE COURT: Okay.

MISS STONE: Your Honor, thaE.d@és not accuraËeIy

ref lec t what Ëhe staLe of, the rec ord vüas at, Ehe E ime

the Board voted on. The mobion for leave Eo file a

counterclaim had not been made at LhaL point.

THE COURT: Okay. This may open 4 whole new

horneErs nest, but is there any problem wílh the

def endanEs f iling their ans!üer, just EheÍr answer,

noE the counterclaim?

I'iR. QU INLAN: Yes .

THE COURT: Whac ?

MR. QUINLAN: First of all you have a motion

on ftte, whÍch is a moLion for judgmenË on the

pleadings and several defendants have joined Ëhat.

They have Lo wíLhdraw Lhat moLion before--

MR. CUMI{INS: WiËhdrawn'
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MR. i.IULNLAN: We[], you have co aslc leave

to do that, sír. And flrsL of aLL wetre not there.

THE C OUR.T :

j oinder by

moL ion for

the

p lead ing s ?

And there ís a motÍon to

Èo consider.

I'm getLing Lo next.

So are you saying there riùas â formal

defendants ín the Foundatíonsf

judgmenÈ on the

MR. KENNEDY: CorrecE.

dismiss by defendanL Simpson.

THE COURT: My problem wiEh Ehe íntro paragraph

lvas LhåE il reflecred a motion that had already been

ad j ud Íca Eed a nd d id noL ref lec L iL r,rå s pending a t

the time you wenL ínto mediation.

[,iR. QUINLAN: There is another l-ssue here too,

Ehe motíon to accept Ehe consenL decree and aceepE

Lhe agreemenE. ThaLrs the first issue you have to

address, íf you ad,dress that and you rule in our

favor there is

TITE C OURT:

Lecrs just assume

s Ígn EhÍs

j udgment ,

Ëhís does

againsË Mr.

pla ínË íffr s

noËhing left

ThaL's whar

I just decided I was goíng co

pieee of paper and you have your consent

Itm noL quiÈe sure what you have because

not do anyÈhing with the cause of action

I.{$eþaeIi. Mr. Michaeli was sued in Èhe

cåse. This releases officers, directors,

44-

16di-001726



2

J

4

5

6

7

B

9

10

t1

t1

13

t4

t5

16

t7

l8

19

2t

2l

't't

23

24

N
o
F

z

!¡
u
z
l

t
o
4
î={
IJ
z
u
L

f'
N
J
L
o

agents or employees of Ëhe FoundaEion. Ptr-aÍnciffs

plead Eha! he was a friend of Mrs. Terra and had

no fficial posÍtion. This doesn'L release him.

MR. QUINLAN: It does becar:se it wouId. dismiss

our cause of action. He is only answering as a

defendant, your Honor. Paragraph f3 dismisses

Ëhese actions wÍËh prejudiee. So that acËion would

be dismissed agaínst him. He suffers no harm. He

is released" There is noLhÍng that he sEands in
jeopardy of so that Ehere is no inEeresÈ thaE he has.

THE COURT: So iËrs dismÍss ing everythÉ,ng

you have, ítts gone as of the daLe I sign this,

inc luding Mr. Michaeü.iü's cause of ac Ë ion. I

TVTR . QU INLAN : YE S .

THE COIIRT: Okay, how can I sêy in the f irst

paragraph, pârties having reached an agreement?

You donrt def;ùne Ehe part ies . And as I understand

the partíes Eo chis case they include Judilh Terra

and Alan Símpson and Dr. Tucker and they haventË

agreed Eo anyLhing.

MISS STONE: That is an imporlant issue, your

Honor. I think parties here refers to partíes Ëo

this agreement not the EotaLLEy of aLl the parties.

THE COURT: You need Lo say that. If you Listen

_45 ,
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Lo that tape, do you remember that moEion EhaË

Mfss MarshatL wouldnIt vote for on the Lape

a lI aboutthac r¿ent on and on and on? That vras

this issue Ëoo. This documenL as iErs wríEten

doesnt E even ref l-ect ShaË happened ln that meeÈíng.

MISS STONE: ThaËr s not c orrec E , your Honor.

The aËEernpt Eo change, arL iculaEed by Mr. SÈebbins

which Dr. Marsha ll did'i;not support was the idea

of somehow forcing the indiv$dual defendanus Eo

reLease their right. WeIl the indivídua]- defendanLs

have chosen noË Èo join in the seEÈlement agreement,

thaÈts their legal ríght. They cannoÈ be forced

to relinquish whaËever legal ríghÈs they--may have.

So the language ËhaE was not added was to

say that the Plaintiff Directors hreby release

everybody and Ehe FoundatÍon and the individual

defendants hereby releast everybody.

ThaË was Ehe change Dr. Stebbins r{as suggestíng.

It !ìras denied. I do believe f or ci.arif ication purposes

Ehough, your Honor, iE would be helpful Ëo amend

Ehis Eo say the parties rather than herero, ít would

be wise Ëo say the parties to thís agreemenL.

THE COURT: Could you say the plaintiffs, Lhe

AEEorney General and Ehe FoundatÍon having reached

-46 - 16di-001728
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an agreemenÈ. And then in paragraph 2 where iC

says the parties desire, and it says Lhe

hereEo, make it clear who Èhey are ËhaErs

Lo seltIe it.

part ies

de s ir ing

MR. CUMMINS: Judge' can I just raise a quesLion.

I Ehink ChaE Ehêse matters thaL you are addressing are

substanc ive i$¡n naEure. It cannot be that Ehis Board

dealt wiLh Lhese issues ln arriving, even assuming

arguendo, yorJ give any credence to thaü vsEe, this

Board d,ídntc have Ehese things in mind, and Itm

sure there t s more quest ions.

THE COURT: I dontt Ehink thatrs a substanEive

Ehing . I did it f.ot cLat if icat ion .

MISS STONE: It i-s c larif ication. And ít v?as

partÍcularly end vigorousl-y debaEed aÈ Lhe meeting.

And there was not a consensus by siuq direcLors

Eo force somehorlt, even if chey cou[d, Ehe individuals

to ¡$ive up any rÍghus-

rHE CoURT: I do have a subsËanLive one coming

up. This one I dontË consider subsÈantive. There is

one that may cause a tittte bit more Problem'

Paragnaph 3 of Lhe Êonsent decree the last

phrase where iE sâys which shaLl be avaílabIe to the
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AËEorney General. Theytre avaÍlabIe for Lhe

ALtorney Ger¡eraL anyway, arentE Ehey? IËrs noE

changing anyEhing is íË, Mt: Perkins or Míss Stone?

MISS STONE: I think you have Ëo read'the

sentence in its toLality. They're sayíng for 50

years the FoundaËion shaII also mainrain not onLy

its princ ipal offÍce, but its books and records.

TI{E COURT: I,{hich sha[l be available to the

Attorney General, lhaE r4tas Lhe which part thaE

I jusC wanËed

ava ilab le Ë o

to ask. Are there books and records

AtÈorney General anyway?

There are r íght notrt . Wha u this

precludes the FoundaEion from

moving books and records Eo Iet I s say lrTashington,

D.C. for 50 years.

MR. CUMMINS: I dontt know, Judge. The folks

c o:ft'EemplaEed when Ehey draf ted this was whaÈ

if Ehís FoundaLion runs ouE of rnoney. trIhar kínd

of an order is Ehis? I,ühat kind of a decree is Ëhis

ËhaE some enEity has to be Ín existence for 50

years. God forbid if something untoward happens.

This provisíon doesntc make any sense Èo me.

MISS ÍìTONE: I think it t s saf e t o say !üe ca n

48-
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leave ËhsË argurnenL for anoEher day, your Ïl,onor.

I undersEand your Honor 1s seeking clarificaElon for

cerEain paragraphs.

THE COURT: Paragraph L4. I d.ontL have any

Fsoblem with the f írst sentence. But why should.

I sign my name Eo EhaE second senLence? Tf. you

a Ll agree that Lhe only thi.ng youtre going t o say

is Lhís release, ExhibiL (aþ, the directors all

agree LhaL EhaËrs whaf theyrre going lo do and

Ëheyrre not goíng to talk to anybody, Lhatrs fine.

BUE why should I order rhat? Is there âny reason

Èhat one cantt be changed to say EhaL the plaintiff

DirecËors, AËËorney General and FoundaLíon have

agreed EhaE no oËher pub líc sta L ernenL ?

Herers my problem. Youtre seÈEing me up f or

conLempL proceedings if you alI talk to people.

And I donrt wanË üo sign an order LhaC says you

cantL Ëalk to people.

MISS STONE: I appreciaEe the CourËfs perspectÍve

oÐ EhaE. I Ehink Ehere are Elro poinEs LhaE have to

be made. First we are here merely trying Lo communícaLe

Lo you what the will of the majoriËy of the Board is.

I do believe that a majoriËy of the Board believes

-49 -
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as do the other setÈling parEies, that iE would be

Ín the interest of everyone co fínally put Ehís

Eo an end.

As you know, Ëhe rePuÈatÍon of Lhís Foundalion

as well as Ehe reputaËion of certain individuals,

has been tarnished in this lÍLÍgation. I dare say

Ehere are reporters in the courEroom today, as

Ëhere have been in prior Ínslances' and so I

beLieve Ehat the people who entered inLo this

agreement were Erying Eo geË Co put soillê:lteeth

inLo this

The second point. This ís really noE very

differenï from what your Honor has done in the

past. In Ehe pasE you have enÈered orders saying

lhere should be no public staEemenEs made about

med ia È ion .

THE COURT; ThaËrs all-, period. You aIl wenË

inLo mediaËion. I La lked to all counsel. You a Il

came up wiEh thal

c onfident iaI. And

idea, leLts keep the mediation

you all gave me an order by

keep Èhe mediationagreement of everybody to

c onf ident ia I .

But this, Iou dontt want Ehe agents, Ehe

empl-oyees of Ëhe Foundatíon to calk even about Lhe
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lítigaEion?

MtrSS ST0NE: I Ëhink Ehe senËiinent here, yoLrr

Honor, and again iÈ was shared by the various

people who are advocaËes of this agreement, is

thaË enough is enough. IL !üas Eime Lo put chís

litigaËíon behind the Foundation and allow the

Foundation co get back Eo Lhe business sf arí

appreciatÍon raLher Èhan the slings and arro!üs

of litígaËions and PR batEles.

And I believe that that !üas something Ëhat

the Board members desired. Do I know to whaE

degree of ínÈens ity Ëhey would ¡vanE Eo adhere t o

Ehat? I donIt. I dontE think'there !Ías elrtensive

debaLe about thÍs parEicular sentence at the

tsoard meeting, your Honor.

MR. CLIMMINS: As a matEer of facÈ it was nol

extensive debate iL wasntE discussed. Read the

transcripE.

fHE COURT: I have.

MR. CUMMINS: l,lelI Judge, Lhis is a provision

f ha U no Board ha s pa ssed on . And quiEe a s ide frorn

Ëhe f.act, Lha t I j ust want iE c lear Lha L our

defendanEs inEend to say whaLever Lhey have Eo say

-5r-
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Co protecb their interesÈs.

THE COURT: I undersEand, your defendants

are going Lo say v¡haËever Ehey have to sey and

!ùe have a First Amendment and Ëhey can do thaË.

This ís really direcËed Ëo Ëhem. They made an

agreement . This document lvas c ircula ted well

in advance of the Board meeLÍng. They all had it

in front of Ehem. Everybod.y was talkíng aË the

Board meeüing about they had the righL copy, Ehe

documenLs leere ín front of them.

Everybody had thaÈ. And I assume that was all

part of what everybody anticipated was going to

be êpproved.

MISS STONE: It !{as circulated to all of the

directors. Your Honor, I would thínk if anyEhing

Ehe indÍvidual defendanEs would revei- in the fact

that 5he Foun4'É!cion ís agreeing Èo be quieE on

this and Lhe seLbling parties are agreeing to be

quieE on this. The indivíduaL defendants can

speak aL length Èo the press aboul this Lf

uhey so chose. They are not in any !úay bound

by this or gagged by lhis.

Again your Honor, I Ehink this is really not

tr1
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Ëoo different from I'rhat parties do from Ëirne Eo time

aE Ehe culminaLion of liEigaEion where they say

leËrs IeË bygones be bygones. WerIl agree co keep

Ëhis confídenrial and noE Ealk abouË this ad nausaem

with Lhe press. Letrs move on.

If your Honor is uncomfortable with thís

provision, lee can communicate EhaE back to Ëhe

Board and Ëhe Board will p€ss ÍL wiLhout Lhat

sentence beÍng incLuded.

TI{E COURT: You can a Il agree not Ëo say

something if you !ûantr to. Thatrs all" up Èo you.

I have a problem ordering that no oLher public

sËatement "should be made by any of you, including

Ehe AtËorney GeneraI. He mighE agree noL to say

anyEhing, but why should I order hírn?

MR. QUINLAN: lle fínd oursei.ves in â difficulL

positlon. I think thaE is whaE everybody agreed on.

I do Ëhlnk if Ëhere is a problem with your Honor

sigíng this order. BuL Ehe lnËent is not Eo såy

anyLhing abouE this lawsuít no!ù. lüheEher it's 20

yeats from novù ot l-5 yeårs f rom now thaËrs up to

them. Icrs an agreemenE.

MISS STONE: Your Honor, You will do what you
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abviously Ehink is advisable. I do believe as a

c orporate law matter it v¡ould be necessary f or

us, ås Foundationts counsel, to go back to Ehe

Board wÍth whatever revisÍons your Honor would

insist on. I dontt Ehink I ean unilaEerally say

oh, yes the Board is in favpr of thÍs settlemenE

agreemenE modified. ThaU would have Ëo be puE

back to a Eoard vote.

Itm not sayÍng thaErs impossible. Irm jusL

poinE Íng out a prac Ë ic'41LEf' .

l'{R. QUINLAN: Your Honor, Ëhe only thing I

d isagree

she has

on is Miss Stoners indicaLion she thinks

co go back co the Board. This is an

interpretaEion of the law. I don'c thínk iË has

anything Èo do with going back to the Board. Everybody

has agreed. lrle still agree. Thaf has not changed,

BuE the point is I dontt chínk we need lo

go any f urLher. Your Honor lras expressed"'.your

opinion. I frankly have, I lhlnk everybody has

a problem with how you would enforce in Ëhe fuÈure.

I^Ihau wetre saying is at leasE f or ten years we td

have a muEual agreement that Ehís ís going to be

our press staEement. Thís is going to be our statemenE

and thatrs iL.
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THE COURT: Then why canrr that IasE two

senEences be changed to a combÍned senEence

Eha È says Ëhe pJ-a ínc if f d irec od's , the At L orney

General and Lhe Foundation agree Ëo

release etEached as

Ehe muÈuaIly

Exhibit (a).accepËed press

And agree that

be made. I mean Ehacfs

[{ISS STONE: I think

your Honor. I dontË LhÍnk

Board action.

pub l- ic s Ea temen e sha 1I

rea I s imple . Think ab ouË iL .

EhaErs a good soluËion,

that will requÍre further

no other

TI{E COURT: O}cay, those were the first set of

que$tions I have. I have a lot of quesEions aboue

whaL this consenË decree means, abo,¿È what the

FoundaÈion can do and not do world wÍde, United

SLates I,üide, or whaLever. BuE my goaL is also noE

Eo wipe ouE my court reporEer. So I'm going to ask

if you wanÈ to Eake a break righc nolrr? or do

you wanü Ëo go for about another fifteen minuËes?

THE COURT REPORTER: AnoEher fifteen rninutes

is okay.

THE COURT: Okay.

MR. CUMM INS : Your Honor , in Sia king your c ornme nt s

is it correcE for me to assume Ëhat you have noË

made any deLermination as Eo wheLher or not Ëhe

55 -

16di-001737



¿

a
J

4

5

6

7

I

9

t0

tt

x2

13

l4

i5

16

17

18

!9

2t

21

11

23

24

d
o
N

.
U

õ

:
;
o
7
ô
(9
z
Uc

{
N
J
I
lr
o

underlying voEe is vaIid?

THE COURT: No. I've read everyEhÍng that

youtve rr¡r,*.tten. In fact Itve read every exhÍbÍt.

I canrË say that I have rea,i absoLutely every

word of everything Ehey have given. But I have

read everythlng ChaE you have done.

MR.. CUMMINS: Thatrs all EhaIfs necessary.

THE üOURT; And I am Iirilling Ëo hear whatever

argument you wanË Eo make. .And I have not made up

ny mind. But I do have a lot of questions. And

the ansl.iers Ëo Ëhese quesEions have to do wÍÈh

whether or not I am goíng Eo s ign my narne or noÈ.

So I need to geE Ëhe ansrlTers to some of these

questions.

MR. CUMMINS¡ Thank you.

THE COURT: The directors, SecEion 2 (b) of

Lhe resoluEion, if you look aE the Board resoLuLíon.

SecLion 2 (b) says thaf Ëhe class one direcEors

mây not stand. for reelecLion at any Eime. ánd Ëhey

use Ehe word Lhere may r¡oL sEand for elecEion at

any t ime .

The consenE decree, parâgaph 8, says will

not sEand for reelecEion. Itm signing my name to
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Ëhe consent decree, if I approve your motion. So

wiII noË stand for reelection.-tI'm siging iÈ

Is thac clear

go off for

bac k.

And is

time? ¿s opposeci Eo reelection aE the end

theír term? Boards have people go off. They

sÍx years or whaEever and Èhey come

iE says

that thac means elecLion aË any

of

ídea ËhaÈ -rËhe enE irety of the

are on this Board will never come

the

thaEtt people

back for

MISS

elecLi.on aE any Ëime?

STONE: I belíeve Ehat is the ínlent of

Lhe direcEors of Ëhe Foundation.

So yorr don't see Ehat as inc onsisLent

Ehe rnaj ority of

THE C OURT:

THE C OURT :

wilh Ehe resoluLion. Should we make Paragraph 8, if

iË needs to be sÍgned, consisËent with the resoluEÍon?

LlhÍch says may not

t"t IS S STONE :

sLand for election åÈ any Eime.

Yes ,

Okay.

)/our Honor.

Thar one ís changed. That

witt clear things up. !üho is Ín Lhe besE posiËíon

to give me a

issues sf Èhe

thaL be Míss

litEle bic of ínformaLion abouË Ëhe

f íve p#'oposed new dÍrecLors ? I,rlould

SEone? l,lould thaL be Mr. Qulnlan?

l¡fho knows somethíng, iusE LelL me something abouE
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each one of these five individuaLs?

¡{R. CUMIVIINS : LIouId thís inc Lud.e their
polit ica L aff ilÍat íon?

THE COURT: No. I donrt ¡vanE üo tell you which

ones I dontË know who Ehey are because ic sounds

i-ike I don't know a loË of people. But I jusË

want to know who Ëhese people are. Tell me who

Ehey a Il are.

MI$S STONE: Sure. Your Honorr on behalf of

Ehe Foundation it probably is appropriate for us

Eo give you a quíck overvíew of these varÍous

ind iv idua I s . Th is lea s a very much c ompr omis ed

if¡$:ate. I do not claim Lo know any of Ëhese

indivíduals' backround in great deÈai1.

My part ner .*N,lH ,, Sabe I , c or pora Ee law part ner

is with us Èoday especially assisting us with corporaEe

law maEüers. I think he is more intimately famitiary.

I4TiËh the CourÈ | s indulgence I would ti-ke to ask

him give Ëhat .

THE COURT: Sure. trúould you just sEåEe you name

and spell your last Rame for the courE reporter.

MR, SABI,',,': Sure ítrs CharLie Sabl.

THE COURT: Tell me who each of these five
are.
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MR. SABL: Mr. James DonneLLey is a retired

execuËive of the R.R. Donnelley Company. He is

active currently in personal invesËing and has

been active in a number of eharitable actívies

ín the ChÍcago area.

Again I would point out ChaE resumes for

these ÍndividuaLs vrere c ircul-ated. to Ehe Board

members in advance of the meetÍng.

Marshall Fíeld, V has been acEÍve in â number

of chari-table organLzaËions. He used Eo be the

chairman of Fietd EnEerprÍses and CommunícaEions

ha*l a med ia

subseçluenEly

a number of organLzations in Lhe Chicago

Ehe Board of the ArE InsEÍtuÈearea, pasE cha$þman of

of Chicago.

Dr. Kåthleen FosLer is a professor at Indiana

University ín BloomingEon in art. My underscanding

is she is or has greaL familiarity with the Foundation.

THE COURT: She's a residenË of Indiana?

MR". SABL; Yes, she is. And she has consulLed

with the Foundation on arL matEers in Lhe pasE. And

has a good knowledge wiËh respecL to Lhe coLlection

-59 -
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of the eolLecËion the FoundaËion has.

Peofessor Rsbert Hamada is the outgoing Dean

of the University of Chicago graduate schooL of

bus iness .

Frederick Krehbiel, I believe his Eitle is

presídenÈ, I lhink hets chairman and chief executive

offícer of Molex, vohich is ån electrical components

company, headquarËers in Chicago area. And he also

has been very acËive in arËs organLzaLíons and

oEher charitable acËivities in the Chicago area

and elsewhere.

lHE COURT: Dr. Fos€er is the only one not from

Il I inois ?

IviR . SABL : Iha E is c orrec È , your Hon or ,

TT'IE C OI,]RT : Thank you. If you T^rould go please

resolution Ehe Board passed. Theto page 2

Board has

ArE íc le 3

Ehose have

of the

passed a resoluLion that has changed

of its by-Laws,

to do t¡iEh the

sectíons 2 and 8. And

Board and their tenure

and their terms and vacåncies.

Now do I undersËand

f ive we just tal"hed about

correctly LhåL Ehese

âre

class 2 directors. And Ehey are

office, if this is approved,

-60-
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of Ehis year until September of next year. And

then Ëhey each get one four-year Eerm moret

is Ehat c orrec t ?

i{R. SABL: Your Honor, Lhey would be elected

no!ú for a four-year Eerm so Ëhey would serve

wiEhout comÍng up for reelecLion unEiI Ehe annual

meeEing of 2005.

THE COURT: So Ëheyrre on unLif 2005. And

Ehen we have some class I Board members. This

gecs

20a2

LiLtle confusing because we have the pre

class I members and the posE ones. So I'm

class I and cLasstalkíng about Lhe post

members. Theyrre going

Therers goíng Eo be one

Ín 04, one in 05 and one in 06.

And my question is on Ëhe

members and class 3 direcËors,

post 2002 class t

how I ong

a

zo02 3

to geË sEaggered Lerms.

Ëerrn thaE ends ín 02, one

do Èhey

afËer Ëheytr",geE to sit? Do

like Ëhe class

Lhey geE

I people,

t esms

ET,üo ful-l terms

end in Ehe

afÈer ËhaL,Ëhey geÈ Lwo full

only eligible for one full term?

year 2003. Do

or are they

for 8 years, your

elecüed for a term

MR, SABL: They're eligÍþte

I{onor, whích meâns they mighc be
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whicir is of a class EhaE goes longer buE would

have to agree Eo resign before that to comply

wiËh Ehis agreemenË. To stagger the Board you acEually

have to divide Ehe direcEors and che elass.

And I believe that Lhe mediation conEemplated

ChaE Ehere would be a limit on any dírecEor serving

for more than I years. For that reason you would

have Eo have eíËher some direcEors leave before

the end of the Eerms.

So if a dlrecEor ütas elected for 3 years and

and direcLor elecËed for three and could be elecEed

for anoEher 4 year Ëerm and aü LhaL poinÈ would

only serve one year Ëhereafrer.

THE COURT:

belíeve iL or

The provisíon

E he term I imiE

else as far as

Ehatrs c lear

noE

I jusL want to make iE clear because

thÍs i.ssue comes rrp in the future.

of this decree that says Ehe límÍc,

is I years, that supercedes anytþing

class. I jusL wanE to make sure

and thaLrs Í8.

MËSS STONE: Yes, your Honor.

TI{E COURT: Okay " Now there !üere no amendments

made Eo Artícle t of Ehe by-laws, åm I correcË?

YoË only amended Article ltt. And it might help if

you look at, Lhe objecEíons thaE have been flled by
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Ehe objecEors. And you have the restaLed by-laws

in there. Thatrs Exhibit 6. And you've goL Artícle 1.

The purposes of Ehe Foundation. That has not uhanged,

has iE?

MISS STONE: That r s c orrec t . It rema Lns Ëhe

bËeadly sEated, generaI purpose Ëhab brings it

withÍn Ehe 50f (c) 3 characEerization. ånd includes

for itlusEraEive prlrposes only Ëhe varíous purposes

Ehat are seË forth chere.

TilE COURT: So ic is sE ill che purpose of

thís FoundaEion Ëo operate museums and schools

borh in the UniÈed SEateór and Abroad?

MISS STOIIE: Correct, your I{onor. That is still

Êhe purpose and that is precisely why wich explÍcit

clarÍty the AËEorney GeneraL acknowledges this

proposed consent decree, consent judgment, thåE

che FoundaËion has Ehe ríght Eo conduct all of

its acEivitíes in GÍverny, France.

That ís aLso why it ís specifieally spelled

out in the proposed consenE decree thatÞäe Terra

Foundation gecs to loan its works of art, or exhibít,

or for scholarly use, noE limÍted to the UniLed

StaËes, noE límíLed to Chícågo.
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THE COURT: Originally, when Lhe original

c ompLainËs t{ere f iled these restated by-laws I

dontt believe were referred Eo in the original

c omplainL. It h?as the origina I by-Laws that

!{ere referred to, is that correct?

MR. SABL: ThaE ís correcE, your Honor.

THE COURT: And we all cân agree thaÈ the

original Articles of Incorporâtion amd Èhe originaI

by,*l"ts of this FoundaEÍon never mentioned where

Ehe museum !üas goíng Eo be, is EhaE csrrect?

There is no where in Lhere. Can everybody agree

to Lhat? Or do we have Ëo pull Ehose ouc? I

couLdnrt find ic anylrhere. IE doesntt say Chícago,

ít doesn't say Chicagoland, it doesntl say the

world, iE d.oesn t Ë say Ehe UniËed States . It doesttr;L

say.

l,Ie have a stâp,araEe lawsuit pendíng ín anoËher

calendar in Ëhis court where we have James Terra

saying as

E o put Ehe

or in the

Ín Lhere.

Th¡e n

one.'of Ëhe incorporators they meant

in in the Chicagoland areå

II I Íno is . Tha r !ùa s never Puc

Ín L994 when Mr. Terra, Dan Terra ' rdas
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sEíLl alive Ehe by*l"ts lrere amended and Èhe Articles

of IncorporaLion lvere amended and Ehe words \À,ere

added, among other Ehings, operaüe museum& and

schools both ín the United States and Abroad. Can

we all agree Eo that? Those have been the Ëv¡o

ehanges.

MR. PERKINS: JusC so that we Çìan be very

c lear if one ltere to look âE EhaE, that wås

cha nged

If one

by-laws

for illustratíve purposes only.

dif f erence beL!'reen the orígina I

L994 version, af ter the very úìírsË

senEence

Ëo provide

looks aL the

a$d Lhe

Ebe nehT vers ion 6ays for

on andpurposes only and iË

not sLlre what it all means in the

iL lus tra t ive

explains. Itm

sense that both

goes

of Ëhem sEarE out vüíth the very same firsË sentence,

and both of Êhem say itts excLusiveLy charÍEabte.

The firsE one

the or íg ina I

can do.

The L994

Itm noc s[!re !vetre

Lhere but Ehere is

has a whole bunch of spec åfic remarks,

has specÍfic remarks abouE whac it

one says illustrative purposes only.

sayíng Lhere is a bíg differenee

a difference.

THE COURT: But aE no Eime has Ehere been

anyLhing in Lhe by-laws or arËicles of incorporatíon
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that spec if ica lly Il linoís, Chic âEo, anyÈhÍng

tike thaE. The only thing Ehat has ever been

prrt in is operaLe museums and schools both in

the United SraÈes and Abroad. And Èhat is not

changing by thís consenË decree.

So novü I need !o f igure out whaL this means.

If you could please turn to Exhibit I of ttre

ob.jectors' exhibíts, whÍch ís the declaraÈion of

Dr. Tucker in regard to the Temporary Resüraíning

0rder.

Please Eurn to page 3, Ehe last sentence:

Examp[es of majoru, non ChÍcago projecLs include

Ehe recent award of a $500,000.00 granË to a

New York production company f or a documenEry

on Ámerican ArL. Now It* goíng to lhe ËoP of

page Li and Ëhe sponsershíp for the research

f or the drgnt ingL on Museum and Gardens ín Pasadena t

Câlifornia.

Is Ehere anything in this consent decree, or

Ehis proposed judgmenE LhaE would prevenL Ehe

Foundation from continuíng Lo do thaE? ThaE kine

of activiEy.

IVIISS STONE: Abs olute Iy noE , your Ho nor .
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Thatts a very importanL poinE. The consent deeree,

consent judgmenË states thaE the FoundaLion

sha ll c onduc t its affa irs

ics arEicles and bY-laws,

American ArL in Ehe U.S.

IE ftlrther staEes it

in accordance with

inc luding promoLíng

and Abroad.

is Lhe Foundation' noE

Ëhe AtEorney General, Ëhe Foundation who remains

free to determine how best to achieve iËs goals

includíng where and lo whom to make granLs.

THE COURT: So Ehe ans\fler is Ëhere ís noEhing--

jusE for Lhe record I wanL to make sure in the

future df Ehis consenE decree is apProved Lhat

there arentt going Lo be a whole bunch of issues,

Lhat this Board can preEty much contineÈ to

operaËe the !üay i-t has operaLed as far as iËs

chariEabLe granÈs and its acEivitles.

MISS SToNE: Itd tike to stace for the record

the FoundaLion has recained through this Proposed

consent judgment a broad atay of ríghts. IE is the

broad a$rray of t'ights, and no!ü wich the f orce of

a court order, if you åpprove ít, and it has Ëhe

AEtorney GeneraLts specific adherence and acknowledgmenE

of . In may vt¿tys iE garners fgeedom or confirmation
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of the freedon and iirdependence of Ehis FoundaL ion.

It says the Foundatíon can make grants wherever

iE wants, conduct operatíons wherever it wanËs,

alLhough fsr 50 years tt must of course keep iËs

main headquarcer, .books and records, pf,inc ipal

of f ice here in the Chi-cagoland area. .

IE say$ LE may acquíre works of art. It may

exhibit and loan anywþ'êre ics works of atË, inc luding

but not limited to Gfverny.

It pærEicularly enshrines Èhe proLecEfon of

Ehe rnuseLlm in Giverny. This FoundaLion has preserved

for itself a very broad po\i¡er and freedom, through

Èhis proposed consenL judgment.

THE COURT: Letrs go Eo the declaraEíon of

Peter Solmssen, Exhibír t0. There were some

discussions Mr. Somnssen had with Dan Terra the

year before Mr. Terra

abouÈ the FoundaEion

díed. There lras discussíon

and Ëhe University of Arts

doing some things Èogether and making a three

milIion dollar grânË to Ëhe unÍversity.

Is that the kÍnd of Ëhing rhac could sríIl

be done wiEh other universities outsÍde the

Chicago area ? I'm on the objecËion lt. It starts
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aE Lhe botEom of lhe page, pâragraph 6 going on

to Ehe nexE page

MISS STONE: The Foundation can eitgage in Ëhe

purchase of reâl estate outside of the Chícagoland

area. The FoundaLion can make granÈs outside of

the ühicagoland area.

Your Honor, for the record, it mighE be helpful

counsel atEest tonot only

tliis, I

Lo have me as Foundation

Ëhink iE woul-d. be very worEhwhÍLe to have

Ehe.AEËorney General stand up and also signÍfy his

agreement Eo Ehis as weIl.

THE COURT: LIel I Mr . Perkins is being very

silenE. And when Mr. Perkins is sílenE Itm takinq

Ëhat as hets agreeing because if he doesn'L agree

he always r:ells us.

MR. PERKINS: ThaE's correct, Judge.

MI$S STONE: For the purposeÊ of the recotrd,

for the purposes of conflícËs which may aríse

Ín the next decade or t!üo decade$,$'ould h7e have

Ivir. Perkins sÈand up and say thaL he agrees thaE

this FoundaLion may make granLs outside of Chicago.

THE COURT: I thínk he's saying thar. He'Il retL

us if he disagrees.

-69 -
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I have one last, and Ehis one really intrígues

oê, iE is Exhibit f9 of Ehe affidaviE of Dr. Tucker

in supporE of Lhe objecrions. Hets talkf.ng on the

bocEom of Ehe second page, Lhese peges are noL

numbererl, paragraph 5 , hets ta lking about the leay

che Guggenheim Museum had some exhibit space in

Berlin and it supplied members a limited åmount of

its collection Èo other muÊ'sums.

Itm sorry, where is Bilb4o?

MISS STONE: Spa in, your Honor.

THE COURT: Can Lhis Foundation purchase real

esEaËe elsewhere, loån ics collection elsewhere,

porLions of iË, âs long as the maûn porlion of the

collecÈion is based here?

There could be mêny museums. Everyone keeps

Lhrowing ouE Ehe four hundred fifty milLion dol"lar

figure thatfs been in Lhe pleadings here. If funds

are available, can Ëhe museums in Chicago and

France need not be the only museums in this FoundaËíon?

MISS STONE: ThaErs correct, your Honor. And

Llre consenE j udgment spec if icaLLy states, while

staEing thaË Èhe FoundaEion shall for f.Lfcy years

reËa in ä.hd exhib iu Lhe Terra c ol lec E ion of Amer ica n

-70-
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Arts eiüher by itself or through partnership

arrangements v.lith oËher insLitutions in the

Chicago rnetropolftan erea, lhe document also goes

on to say thaL the FoundaEíon shall conLínue Ëo

be able to earry out the act of promoLing &tmerican

arÈ in the U,S. and Abroad and ít remains free Eo

deËerrníne how besE to achíeve ics goaIs. Thac ít

can manage the collection as it deems appropriate,

íncluding províding arí for display in Giverny and

for special exhibits, programs and scholarly user

to make loans from Ehe colLecËion. So ít can índeed

loan ics art work Lo other ÍnsLiEucíons.

THE COURT: Ifm going

a break. Itm wilting co go

go t o 'hear whaÈever iu Ís

Eo give Ehe eourt reporter

âS LaËe as you wanE Eo

anybody wanLs to

reporLer leave at

EhaL

hear. I have Eo let the court

4:30. So during Ehis break I v¡ould apprec iate it if

someone makes arrangemenLs for a LaEe court reporcer.

lvty nexË set of quesLions Ís going to be Lålking

about the role of the directors thaL are currenEly

oR Ehis Board and whaL Etreir role can be and not

be in the fuLure.

Then ltm precty much done wiËh my líst . I'm

-7L-
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going to also just cake a Look at this co make

sure I hit all the things ËhaE htere of mosË

coneern to me. And Ëhen I wanE co hear about the

objections a.fter I talk a tittle bit about these

directors when I come back.

Itm goíng

Is Len mínutes

responsibil-ity

Mr. Kennedy?

the court'reporEer a break.

hfhot s going to La ke Lhe

to get a Iaüe reporÈer?

(¿c which Lime in lhe ProceedÍngs

a short recess !üas had.)

THE COURT: I undersLand !ìie will have a court

reporter here at four thirEy.

MR. KENNEDY: Yes, Judge.

THE COURT: 5o ü,e wíIl take a brief breek aË

Eo give

enough?

to try

four thirËy

One of

c onsent decree

Eo make Ehat swiLch.

the Ëhings tha E

is the loss

disEurbed me about the

of some of Lhese very

Êhat

sây

ir
of the

very fine people Eo Ehis Board. And I know

Miss Stone wíll be Ëhe first Co jump up and

what I think about iË or donrt think abouc

isn'E imporEant, itrs the business judgmenE

Board and Lhey al! mediaÈed and

-72-
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chis is the way itrs going Lo be.

l{e have s ome índ ivídua ls on Ëhie Board who

have served a very-very long time, Ehe LongesE being

Arthur HarEman, former Ambassador Eo France and

Helene Ahrweiler. I am disturbed about the loss of

all of whaE lrte have referred Lo here as the independent

Board members in partÍcular to this FoundaEion. In

additíon co Ambassador HarEman and AhrÍweilern Mrs.

Daley , SLephanie Pace MarshaIl, Dr. Stebbíns and

Ambassador .Andreaní.

ApparenEly the Board

process Ehat everybody was

de c, ided Ín E he me d ia t ion

to have to go. And

yeâ.r, Everyb ody

of one year Lhey

go ing

EhaË wouLd be al the end of one

would serve and lhen at the end

would all go.

I want Ëo pursue this issue å little more based

on the wording here. May FoundaEíons and corporations

and noE for profit organízaEions as !úe know inviËe

people Lo eome back and participace in other

capac ities. Sorne Boards have things like Fellows

Boards, they have individuals that help raise money.

Ttrey inviËe non board members Eo serve on Ehe

conmitrees or bo serve as advlsors.

-73-
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And I wanË Ëo make sure Lhere ísntL anyone uhat

beíng tendered to bheisÈhis c onsenL decree thaE

s ay irrg th is

fíne eleven

C our E v¿ho is consent decree precludes

any of Ehese

ín Ëhe fuËure

provided that

of Lhe Board

índividua ls from part íc ipat ing

in the activíties of the FoundaLion

they do noE parËic.ipaËe as a member

of DirecEors.

MISS 5T0NE; Your l{onor, Iou are absoluËely

right Lhat €hese eLeven Índividuals have worked

long and hard for this FoundaEíon, some of Ehem

for a number of years " And it is a loss that chey

have decided collecEively Eo leave Ëhe Board after

one year,

Your Honor has correcËty predÍcEed whaL aE

leasL some of my argumenE would be, This is a maËLer

partícularly wÍthin the purview of the Board. Thís

is an eilerË:íse of the business judgmenc of directors

which should nol be second guessed by flêr by the

obj ec cors , by your Honor.

This !üas, without in any way delving inÈo Ëhe

mediation process, because I dontt lhínk it is

appropríate thaË Índividuals are norrr seeking Eo

Ws:é a confidencial mediaLion process Eo further

-74-
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liEigalion ends. So I dont! wanE to delve inËo the

inLrícacÍes of Ehis, buË suffice iL to say in

medÍaLion Ehe composiEion of the Board tnias an

issue thaE lsas discussed at lengËh.

There were varÍous ProPosals fIoated. This

finatly was a proposal LhaÈ would allow Ehe Board

Eo enEer inüo a resolution which would put an end

to prstracted, devisive, distractíve tr-iEigation.

Your Honor is absolutely right thaE Ëhere is

no prohibiEion whatsoever on any of these fine

índividuals from comíng back and being affiliated

with the Terra Foundat ion in sorne oÈher wsY, eiLher

as an inËeresled pacron, as an hon6"rgry, r¡on voting

Board member, as a member of some sort of advísory

commiEËee, Èhere is no prohibition on Ehat.

Indeed it would be my hope Ehat once the dust

is seEtled and once emoEions cool and with the

passage of Èime that the newly constituLed Board

might indeed see fít Ëo see if ic could interest

some of these fine indÍviduaLs Lo once again devoËe

some of their energies Ín a non voLing capacity

Ëo Lhe Terra Foundaüion.

'nHE COURT ¡ There is a ls o one oLher ca pac it y

1t=-I)-
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that I was thínking about al-so. In all Ehe maEeríal-s

LhaE Itve read Ëhere have been dlscussions over

the years about partnering wíEh obher institutions.

Some of the proposals in Lhe maÈerials have talked

about insËiËuLions such as a university or the

Art Inst itute, or the Museum of ConcemPory ÁrE

that might be parLners wiÈh, ín Ehe fuËure, here

in thís area.

And Ehat if such a partnership were estabL isíaed

it mÍght be EhaÈ certain rePresenEaüives of the

Foundation would also be asked to sit on the

Boards of DirecEors of Lhat organLzatÍon ËhaE

youtre parËnering with.

My quesEion is does anything preclude any

of these índividuals from being the designaEed

representat ive of the Foundat ior: in chåt kind of

a parEnership arrangementr âs long as theyrre not

Board members ?

MISS STONE: I don't Lhink anyühing would

individuaIs from beingprevenL anY

emmisar íe s

amba s sad or s

To be the Foundationrs representative

-76-
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Eo any oEher insEiEution, to be

of good will for the Terra Foundation.

THE COURT:
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on a parcnership Board.

MISS STONE: ThaEt s c orrec L , your Honor. liay

I also add, your Honor, when I make the point

Lhat !r7e shou[d not engage no!ü in second g&åssing,

it is imporEanE Eo recognize thaE this ri¡as an

unusual medÍation. This was noE a mediaLÍon where

iË rá¡as only counseL for the parüies that were

involved. The individua I directors themselves

actively participaEed in a myriad of mediaLíon

sessions. So they al.l had the right co vaeigh in on

chis issue. They alt did. The issue !üas vigorously

debaEed and Ëhis was Ehe final consensus resolulion

of those paruies Ehac \Àtere free Eo enEer inüo Ëhis

proposed seEtlement.

THE COURT: Anybody else want to be heard? Is

there any disagreemenE EhaÈ aLl of the eleven Board.

members who will be leaving the Board in Lhe year

2002 conËinue to be active partic{iþants in Ëhe

activities of thís FoundaLion, with the excÊpËion

ËhaË they cannoE hold seats on the Board of

díreetors, buL they can do almosE anything eLse

that Lhe Board would direcL Ehem to do.

MR. QUINLAN: There Ís no prohíbilion of them doing

any of Ehose thÍngs.

.77 - 16di-001759
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THE COURT: Okay, novr we have a multitude of

obj ec t ions . And I spenÈ my whol-e weekend goíng

through them. Itve read them, even the bactr<. sides

of all your 35 exhíbits.

So i{r. Cur¿mins, I don I t know how yoLl ínEend

to proceed today. I wanl to hold off your eounter-

claim business untiL the end. I woul-d assume;:8;he

firsE Lhing you need Ëo Ealk abouc, or you wanË

Eo Ealk abouË, is discovery. You canf t do anything

wiÈhout discovery. Is that correct?

MISS STONE: AgaÍn, just as an order of procedure

I do Ehink it's more appropriate , since !{e are

movíng f or Ëhe entry of a c onsenL judgrnenL here to

be heard on the issue.

THE COURT: Jusü one second. You vrãnted to

Eatk abouË discovery, and you also ltanE Lo Calk

abouE, oÍ do you not, abouE Lhe burden of proof?

MR " CUMMINS : Yes .

THE COURT: And you bel i-eve Ehat the burden

of proof is on them, rLght?

MR. CUMMINS : ManifestlY.

THE COURT: hIíLhout any question.

MR. CUMMINS: NoÈ a doubt at all.
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THE C OURT : It l.Êounds I ike Ehey shsu ld g o

fírst. üIhat do you think?

MR. CUMMINS: Yeah, absolutely. There seems to be a

that rde consider to be asuggestion in the record

grossly ÍnappropriaEe statemenL, thaf it somehow

gives this Foundation aIl of the righus and privileges

iC once mainEaíned.

l.IetL, Ëhatrs clearly not the case. As a matter

of fact íf you Eake a look aË this consenL judgmenË

and decree, Terrars collecLÍon of American Art wílt

never exhibited for fifËy years any place oÈher Ehan

Chicago.

That means c oncepts thåt !üere discussed ËhaC

would rea LLy give some va l-ue and benef iE, not only

Eo Ehe collecËion, buE to those who are ínËerested

in the coli-ecEion, thÍngs like common EerriEoriaL

managemenc, thaE canrE be done.

To suggest on Lhe record, oh gêêr thÍs is
jusE greåt and just like apple pie and motherhood

and the FoundaEion can proceed v¡íEhouE any limitaËion

Ís j us t s imply dead !,¡r ong , Jtrdge .

THE COURT: Itrn ËryÍng to f ígure out whac --I
wenË through alI of your objecEions, if what you

-79 -
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vrant to talk about is one portion of your objections,

Ittl be glad Eo. But if you T,üanL üo tatk about

response Lo my guestions about whaE they can do

and what they cantt do. Identify cerEain thíngs,

other Ehan

coIlection

sa y ing

MR

pÍcking up and moving the

oerL of ItIinois, whaÈ is

are not going Lo be able

enË ire

it that you are

to do?they

CUMMINS: If you can tell me whaE Paragraph

5 means, Itd tíke to be enlightened. It staÈes

for at leasË 50 years from the enËry of the order

Ëhe Foundation shaLl mainÈain and exhibiE the

Terra ColLecEion of American Arc in Ehe Chicago

MetropoliËan area. ThaL means it aintt going to

be exhibiLed any place else.

And if thaErs noE a major inhibilion on Ehe

value of thís collection and on Ëhe goals and

inLenLions of Mr. Terra when he created Ëhis

FoundaËion, f,othing could be more inconsistenE

witir his inLenE íons . Nothíng c or¡Id be more

inc ons istent .

THE COURT:

Lo wiraE

Let me jusË ask Ehem Èo ans\der

you believe Lhat that means. ShallËhât, âs

h?e def ine

what LhaE

the Terra Co[lecËion of American Artr and
24

means?
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MISS STONE: Your Honor, I would be happy Èo

ansúrer the question, and I will do so. I Ëhink

I need co claríf y aE Ehe begínning Lhat !üe

cercainty disagree over Ëhe burden of proof.

It is clear here, under Illinois law, Ehere ís

a presumprively valíd settlement agreeinenË. They

are novl seekíng co upset the seËElemenE agreement

wh ich Ehey dsnt Ë agree wiEh n arguing EhaË it slhould

be seL aside f or some sort of suPposed ' t5uress or

coersion.

The law makes Ít quite clear thaË they have

to meeË a very high burden of proof and Ehey

n¡us E shor,¡ by c lear a nd c onv inc ing ev idenc e tha L

Ehere wås some sort of wrongful or Íllegal acb

which c ompletety destro"yed the free will of the

individuals who åre alleged to have been coerced,

Dr. Stebb ins and Mrs . Marsha LL.

And we would submit ' your Honor, Ehey s imply

cannoE or have not met Lhis 'vety higrt shot¡ing.

There Ís a reason vrhy the law requires such

a high showing. Firsc of a ll

compromíse and resoluEion and

the law favors

va liclÍty when part ies are ab le

-81-
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Eheir differences and come Eo a meeting of Ehe mínds.

In addltíon, allegations of these sorEs, coercÍ"on,

intimindatíon, sêlllng ouc your vote' are very serious,

very pernicious accusaËÍons. And if youtre going

Eo $fùake Lhese allegations Ehe lar*r says you beËter

have Ëhe goods to back Lhem up. Thau is why the

burden is so hígh.

And your Honor, w€ chÍnk itrs quiÈe tetling

that Lhey are Erying in essence shirk their burden

raLher than embraceing iE, raEher Ëhan saying Iêsr

!üe recogníze v,re have a very high standard and by

golty we san meeL it, Ehey are crying to dívert

this CourË by citing to a clearl-y inapplÍcable

class acLion cases, which have no bearing here.

l,le are not in a class action csntext, your

Honor. lle are noL in å fairness hearing where we

have Eo protect absenËee c Lass mernbers .

LIe have a sítuation where eleven Board members

have come together and. ËebaËed Ëhis for moüËhs

and monLhs. And the collecEive witl of Ehe Board

is to have this agreement approved.

Now t o ansh?er c ounse I.Tis ques È íon more spec if Íca tty -

Your Honor, you cânnot pick out bits and pieces of

-82 -
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of chis consenl judgmenL and read them in ísolation.

To do so realLy vi.oLates the enÈire spirit o meanÍng

and language of Ehe consent judgmenE.

Reading the consent judgment in íts toLaliEy

what does it do? First of aIl it does obligate

Ehe Foundation to mainLain iLs principle office

and books and records in Illínois for fifty year.

IË does require thaË a majorÍty

be residenEs of ILlínois for 25

of Lhe dÍrectors

years, wiLh an

exê,eption for

a majoriET, iE

i,rlhat eIse

and 6.ormally recognizes

FoundaE íon. I wou ld I ike

Ëhe first year, or iL does need Lo be

could be fífry fifty.

this consent decree dses, iE Pres erves

for ËheessenL ia I freedoms

Ëo enumeraËe those. And

Ehey &re concained ín paragraph 5 and Ín other

pleeee in the"proposed consent judgmenË.

Number f) iË sEates uhe Found,aLion has the

righË Ëo conducË iLs affairs in accordance wíth

its articles and by-laws, including promoting

American ArCs Ehrough Ehe U.S. and Abroad.

Number 2) íb sLaEes Ëhat the Foundation, noL a

regulaEor, noL

sçæ*pe, but Ehe

disgrunEled Board members of whaEever

FoundaEÍon hes the ríght to determine
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for itself how to best achieve its goals.

3)

Eo make

it preserves for Ehe

grants lqherever and

Foundat ion the freedom

to whomever it so chooses.

4) iL give the Foundacion ûhe righL to manage

Again, withoutiCs ov¡n collecËioni as iE pleases.

fsrces.inEerference from ouEside

Number 5 ) ic give Lhe FoundaE ion Ë.he right

Eo make loans, Eo acquire works and Eo deassess

works as ít sees fiL.

Number 6) iE specifically give Ëhe Foundation

che right ti display art in Giverny and elsewhere

in the world in connecLion wÍEh special exhibits tr

Ioans for scholarly use.

Number 7) it give Ëhe FoundaËion Ehe right

and freedom Lo conduct ics actÍvitÍes aE ics

museum in Giverny. And Ëhâü freedom Ehe AG is

specificaLLy acknowledging and agreeing Ëo in

this c onsent j udgment .

Your Honor, I think you have to puË the

indivÍdua I defenda nt t s cha I lenge in perspec t ive .

These individual defendants have determined that

it is noE, in theír judgment, in theír besË

judgmenË to enËer into chis agreement.

As named parties Èo Ehis lawsuiL Ëhey have every
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righL to söy this agreement Ís not for us and

ure dontt $rant co participaËe. They have also

exercised their righCs as direcLors Eo say in

Ëheir judgmenL thís agreement ís not in the besL

interesL of Lhe FoundaEi-on. They have every right

co do thaE, your Honor. There may be others in

thís courEroom who âgree wíth them PersonaJ-ly,

thât Lhis Ís noE a good deaL for the Foundation.

The point, your Honor, is thac Ëhese individuaL

directors cannot now come in and Ety to run

rough shoÊ over the consídered judgmenL, an

exercise of busíness judgment by oLher dlrecËors

of Ëhe Foundation. ThaË is noc their right.

TIIE COIJRT: The Terra CollecÈ ion ' can you

define it.

MISS STONE: IE is a coLlecüion of ârEs that

ís now currently in exísEence at boLh Lhe Terra

Museum here ín Chicago and the museum ín Giverny.

And it is thaL eotl-ection es íL ebbs and flows over

the years.

THE COURT: .And this consent decree ellows

the FoundaLion Lo set up museums worldwíde if iE

wanEs to and Cisplay PortÍsns--portions, whaË about
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atl of Ehe colleccion? Can they move Lhe whole Chíng

t o GÍverny ?

MISS STONE: No ' I don't think Ëhat would be

aptrropriaEe f or the f irsE 50 years. They cannoË

Leave, Ëake everyLhing Lot sËock and barrel ' and

move it outside of 'Chicago. BuL it can conducE

freely iEs activities in Giverny, France and thaL

includes a very bíg ris,l Loan program from Lhe

collection, which ís Predomínacety displayed in

ChicâBo, buË which ís aLss displayed in Giverny.

THE COURT: How big is the collectiorr righE

now. I knov¡ itrs a f luid Lhing. I know iL is

somewhere in Ëheee PaPers and I remember reading

Itrs hundreds of paintings, Ís it noE?

MISS ST0NE: It is hundreds. I belíeve íE is

r oughfiff

s eekÍng

who is

ir.

ín Lhe neÍghborhood of 800, Lhough I åm

Ehe Foun<ia þÉon nguidance from an officer of

nof ln this agreement.

THE COURT: So aboul 800 or so pieces of

arf.

MISS ST0NE: ThaË is correcl.

THE C0URT; And as long âs there ís a plaee to

house iC and take care of íl here in Lhe State of

Iltinois and bring iE back Ëo, could ít l-oan fifty
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perc e nL of the e ol lec Ë íon È o other mu.&eums a t

certain times as l-ong a8 every'hody ne!{ aË Lhe

Foundation sËåYs here?

more Ëhan just ,che art

The Foundation is a lot

collecËion. So as long as

it stays here f if ty percenË of iE cor-rld be elsevrhere.

IvTTSS STONE: Your Honor, icrs very dif f icult

L o geÈ inl o a f ine ly ca tibra E ed paro {,ng of how

many can cross the sÈaLe border and how many cannot.

I LhÍnk Lhe spiriE and inLent of this agreement

is thaË for 50 years Ëhe collection, the buLl& of

Ëhe collection should remain, should be made available

for viewing here

Bul at Ehe same Lime works of arE from that

collecEÍon can be shown elsewhere, Ehey can be

housecl eLsewhere, cån be exhÍbÍLed elsewhere and

can be loaned elsewhere, buE the bulk of Ëhe

c ol lec E ion shou Ld rema in here .

As your Honor points out, it is not jusL

ar? Lhat Êhis FoundaEíon is abouü. Ic is also

about educ¿tion, educational Programs can Èake

place elsewhere. This FoundaEion is a[so abouE

grånt making to encourage schofarah.ûFs ín AmerLcan

arf .
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THE COURT: So I take it that Lhis means, âs

I read it, means a large portion of the collecLion

could go like, yor know we geE the MoneL exhibition

here or Renior or someching here, a large porËíon

of iË could be a moving collecEion and go to

museums all over Ëhe world. And I would assume even

as much as a half as long as its comÍng back here.

There is nothing Ín thís one !ûay or Ëhe

oËher. I medn Ehis is open Lo inËerpreÈaLion in Lhe

fuEure, ís it noL ?

MR. PERKINS: From

standpoínt we think of

here does ntt mean iE t s

Ëhe ÁÈtorney General I s

it as base,d here. Based

always here. It meâns il I s

Lhe road forloaned out from here. It could be on

years.

Many times museums Erade pieces. Terra might

be exhíbiting pieces from other Museums. The

AtEorney General of I[linois reú:ognizes ËhaE. There

may be at some times onLy a litËle bic will

physically be ín IlIinoís at a point in tíme, Lhe

Board deciding that it had five exhibics across

Lhe world.

lrle are noc saying thaE it Ís prohib iced from
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doing that. We are sayíng however i-L's based here.

ILts under Ehe control of Ehe Board here. And

we leave it to the Board Eo work under thac direcÈion.

These remarks are here. I cantE speak for whaE a

Board r^¡ilI do ctsttn Ehe road. Ic ís our hope thaE

they will make appropriaËe decísions.

The whoLe agreemenE Ì'ras premised on the idea

LhaL this Board wiltr go forth and do v¡hat it thinks

ir can under Èhe arLicles and under Ehe Lerms of

this agreemenË t-o acÈ preLcy freely without much

interference from Lhe Etate.

THE COURT: Leave it Lo the Board co make EhaL

dec is ion is Eha c

ít rs

youtre saying, Mr.

Ehe Board Lo iaake

Perkíns. So

Ëhose dec is íons .

.And

really up Lo

I would assume EhaE Èhis maEter !ùould only

come back co chis Court çr

here, if something really

trn oEher words, if 80

got put under some kind of

6ome fuLure CourË siLEing

outrageous happened.

percenL of the collecEion

agreemenL for /+0 years

outside of the SEate of Illinois, someEhíng Ehat

rÁras clearly a violaËion of this ågreement. Other

very muchthan that wetre not doing things

different Ëhan whaË was done before. The Foundation
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can preEty much

MISS STONE:

and I think iL C

run its af fairs the !ùaY it has.

ThaËfs Erue. Itrs a very ímPorEant

ts up one of the main argumenLs

that the objectors are making. They are arguing

Ehat lhis consent decree is, to u'se their wor6,

anüiËhetical to the mission of the Foundation.

trfhat is Ehe mis s ion of the Founda t ion ? The miss ion

of Ëhe FoundaEion is very broadly sCêled ctrariEable

and educaEional purposes, including illustrative

purposes such things as promoting appreciaËion

of Arnerican art Eo Ëhe growing arE trubLic, running

museums and schsols boLh in Ehe U.S. and Ábroad.

EnEering into thís consenE decree is noË

anLíÈheticaL Èo that. This consent decree allows

Ëhe museLtm in GÍverny, iU a llows the loaning of

arL through the U"S. and abroad.

hrhaE would be antiLheticaL is if !üe came

in With a consent decree saying lte are going to

is noE ant itheL ica I .burn Ehe

This is

purv iew

and use

painE ings. This

something under

of the Board of

the descretÍon and the

DirecËors in iLs e:rerc ise

of business judg'nenL.

THE COURT: Inlhag abouË the argument that has been
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made by the def,endanËs thåt by not beíng free to

patlner, and I essume rhat mear¡s like a permanent

paLnership, with out of scaËe organizaÊions, Ehat

the FoundaLíon has lost iËs bidding posiLfon, lost

ius bargainÍ.ng chips. Itrs essentialt y saying !ì,e

are sEuck here Ín lllinois so lve dídnrt get the

best dea l.

MISS STONE: ThaE is cerËainLy a consíderation

f or Ehis Board. ThaE rl?as cerüainly a cons ideration

Èhat prompted. chis Board. durÍ.ng thís tiÈigation

Eo vigorously oppose what 0he FoundaEion perceíved

what the AlEorney General was Eryíng to do. However

thac is one consideraEíon thaE ehe.Board members

have s.Lrugg led w ith .

Another consideration the Board members have

struggled w iEh is the ,,hemorrhaging of money Ë o

pa y Lawyers

around this

in Ëhis câse. You merely need Eo look

courLroom today t0 geË some sort of

iéea of whaÈ this IicigarÍon is costing Lhis

Foundat ion.

AnoËher consideratíon is Èhe tarníshing of

Lhe FoundaEionrs repuEation from being in the

ne!ù s pa per e very da y .
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Another consideraüion ís Ehe distracEion of

the folks from matcers of art Lo rnatters of

litigatíon. These are alL maELers which Ehe

Board of DÍrectors have weighed. And each of them

have weíghed them in differenE mannÉ¡as; and each of Ehem

ad,sessed differenl vaLues Eo theee consideratlons.

I may come out dlfferenË[y on that question, Judge.

You may c ome ouE dif f erent ly. I,rIe are not elec Eed

direcËors of chís Board.

And whaE the indívidual defendants fail to

recognize Ís that ic doesntt have to be coeraion,

it doesnt'i: ,nave Lo be fraud, it doesntt have Ëo be

someone selling out Eheir vote to come ouË in â

differenL place, Lo come to an alËernaËive conclusion

atr 'Ehe end of the day.

IE could be Ehat inclividuat dif'eccors acted

honesEly, acLíng legitmaEely, âcEing in good faiLh

simply come to â differenE conclusion, just as Mrs.

Terra and Dr. Tucker and Mr. SÍmpson did.

IE doesntt have Eo be that Dr. SLebbins and

Dr . Marsha tL d,old out Ëhe ir s ou,I, t o geE this dea I

done.

THE COURT: Does the Foundation want Lo såy
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anything else in supporE of the âpproval'

MISS STONE: Yes r wê v¡ou ld ' your Honor .

MR. CUMMINS: Judge, Ëhere has been a long

solíloquy here. May I jusc observe someÈhing?

THE COIJRT: Yes, sir.

MR. CUMMINS: !ühac has just been discussed

ís absolutely concradicted by Ehe plain Ianguage.

I asked a simple question. I saÍd Ehis Language

says Èhe Terra Collect ion of American ArË shaLl-

be exhibi|ed Ín the ChÍcago Metropolican area.

And if you don'Ë Lhink, Judge, EhaI two yeârs

from now íf we get anoLher açtorney General who

dec ides that sending f.Lf.ty percent of the art to

Cour-tney for L!üo years violates this agreemenE then

youtre going to have people coming ín here.

They beLter change the language of paragraph 5.

THE COURT: I don'E Ehink sending f if ty pêEcêrìE

of Ëhis collecLion víolates this agreemenL.

MR. CUMMINS: Well then letrs say that.

THE COURT: Attorney Genera I , do yoLr Ëh ink

sending f.LfLy percent of the collection Eo tourtney

for tv.7o years, knowing iÈts going to come back

here violates this agreemenË?
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l'4R. PERKINS: I don'Ë think so, Judge.

þiR. CUMMINS : How måny permea t Íons do !'re have

Eo go Lh.$ough Eo c larify thÍs agreemenË ?

TIIE COURT: ThaErs whaÈ you have--thaErs why

Itm havíng Ehis on-Ehe-record discussion Èo

interpret some of Ehese issues today. I dontE see

this as a oppresive oeeking or keeping of chÍs

arL ås seE forth in the objections.

MR. CUMMINS: If you don'E inÈerPret the

language lÍterally I guess Èhatrs right, Judge.

But the language ought Èo be clarified, in Ëhe

c onsent j udgment .

THE COURT: The parLíes have agreed to this.

Telt me if Itm wroog, the Agtorney General, the

ptainEiffs and Lhe Foundatíon, the one6 Ëhat have

agreed Eo thís are sayÍng on Ehe record thaL Ehis

doesn'E meân EhaE even the butk of the collecEion

has Lo at alL Èimes stay in Lhe State of IIIínois

phys ica I ly for the

MISS STONE:

nexL 5l years.

Thatts c orrec E , your Honor . Tkiat I s

the colLection, l-oanwhy it says we cån manage

the col-[ection, ex.iribit Lhe colIectíon,

MR. QUINLAN: Your Honor¡ wê beLieve ic has lo be

-94-

16di-001776



I

.,

3

4

5

6

7

8

9

10

11

x2

n3

14

x5

16

t7

l8

19

20

21

22

23

24

N
o
N

z

!i
õ
z
ft
t
o

=o
(,
z
U
ù

{\r
N

-J
IL
o

based in Chicsgo, Ehe books and records here. IE

Ís an IltinoÍs CorporaEion, subjecE Èo che Laws

in Itlinois. That means iË cantL close Lhe foundation

here. It cantt close the exhibit here. CantE c;lose

the museum and have noEhing of Ehe art to be

say exhibits the art musÈshown. So when you

be exhibited here.

But iC is cLear that every museum Ëhat operates

here in the ScaËe of lllinois sends their arr around

the world to di-fferenË

dífferenl occasions.

Èhat doesntt happen.

prohibit Ëhat.

THE COURT: IS

places on a varieEy of

surely are noL suggesEing

ís noE our agenda Lo

hTe

l.L

there anCILher example, Mr. Cummins,

yout re c oncerned about .

MR. CUMMINS: Judge, I wasntË in the room

wíEh these folks, buE I would have given them

$iranda Íüarnings not Lo execute Ehe documenE thac

has this kind of liEeral, express prohibition

because !ùe ean s iÈ here a ll day and suggest well

they can do Ehis and Ëhey can do thaE.

But you asked a pointed quesLion, whaÈ about

moving fihe whole exhibiL to France for a period of
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time. Oh, cantt do Ëhat, Ëhaü wouldntË be ríght.

You sr.¡ggesEed, welL Ehere is thís ínhíbition with

respec0 to parCner$mg with ouEstanding museums,

the Courtney and che ltlhiËney. 0h, cåntt do Êhat.

Not¡ I *É,ånrt believe that somebody is going to

sEand up here and try to defend this language and

say its líEeraI meaning is mêâtr¡ingless. And thatrs

exac t ly whaË we t re hear íng .

THE COURT: I believe thaE whaË !üas agreed to here,

maybe Itm wroilBr buE Itm ínEerpreLing thi-s as if Itm

being asked Lo sign iu Ís Ëhat Ehis preEEy much

rneans ÈhaL Ehis collecËion can be operaËed ín the

lvay it always has been with the exception Ehat the

enEíreûy of Ëhe coIlection cannoL permanently be

moved ouE of Lhe sËaEe and housed out of the state.

MR. CUMMINS : I'lhy dontt vre say Ehat then ?

MISS STONE: That Ís correct, your Honor. And

in addition there is Èhe residency requirement as

well.

Your Honor, Ëhe ohjectors keep saying rvhy d.ontt

we day Ehis, why don't lue say Ehis. I,ùhaË I would

say in response is why dontt they read the entire

document. They like Èo focus agaín only on one
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sentence in Lhe EoP

read Ëhe ent ireLY of

read paragraph 4.

paragraphs in thÍs

of paragraph 5. I would s€y

paragraph 5. I would say

I would sey read the oEher

documenË, which do índeed

the fundamenLal freedoms and Índependencepre s erve

for this FoundaL ion a,¡td f or Lhe Terra Mueeprm.

MR. QUINLAN: Your Honor, I wíIl say vre are

the partíes who par|icipaÈed fn this very hearÍng

Lleat Eook place aE the Lime that ehis !ûas adopted.

They never raised any questíons. They never suggesËed

Ehe re was a nything tiürong w i-th Ehe t erms . They

never suggesced Ehey dídntt understand Ëhe termç.

They voted no. BuE Lhey part ic ipaEed. They r,Àiere

there. Thacrs a[1 youtre entitled Eo get.

They parEicipated. îhey didntt have a problem

with what was aaid and ühey voEed Ðo¡ never suggesEing

anythÍng else.

THE COURT: These quesLions were not raised

aE Ehe Board meeEing.

lviR . Qu INLAN : NoE b y them. Nob ody had a ny k ind

of disagreemenË as Lo what was Íntended. Surely

we all have given you our consen'cls here. Everybody

is in agreement on our side in terms of what we
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believes this means. It reads as iE reads. Itfs

a clear documenL.

ThaErs the reason you reLâín jurisdicEion. Icrs

Ehis Court who makes those interpreËations. It is

Èhís Court that üonsístenLly rules in a \,¡ay thaÈ

furEhers the interesË of che part ies ín the sense

of what r^7as Íntended and what $ras meânt.

Sure we can read this in a lot of different

!úays, wê can reuti.ite it ín suggested dífferenE

\^?ays. Their people never suggested LhaË. Their

people did noL do any of Ehose kind of Lhings and

merely chose to go againsË ÍË. They chose not Èo

part ic ipa Le in the ågreement .

ilHE COURT: Let me h,Éår f rom Mr. Perkins on

this and then v,re can move on and Miss SLone can

f in ish a nd then !'re can hear f rom the ob j ec Lors .

MR. PERKINS: Judge, wíth regard Eo everything

that has been said about thís equfLably wÍLl be

handled, how this collecEion wiLl be managed, how

it will be based here, I Ëhínk the CourË has made

remarks thac reflect our belief of whaE Ís going

to happen in the future. IL will be based ít. It

will move around. The majorÍty. of Lhe coLlecEion

could be gone at one point in Eíme based on what
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r,,rhâË v'rould be reasonable accomodat ions as Ëo how

the art world deals with this kind of art.

In addiÈion these terms dÍdntt come abouÈ ín

a vacuum, Êven cbou,$h they uerent t díscussed at

a parLicuLar Board meetíng. There have been long

mediaEion .sessions. There have been discussions

among counsel ås Eo issues wiCh regard Lo wheLher

about Èhe language, what üras going co be the

reslrictions, wheEher iE !ùas goi-ng to be in perpeLuiLy

or f if ty years issue, the very l-anguage Ehat we tre

looking at.

This doesñi;u come about in one day. This has

been dÍscussed over severa I months t ime perÍ-od

wiEh peopJ,e working on that language to try Eo

make íf +lear that the Found.aËion woulrl be free Lo

operaLe ås iL had operated ín the pasL wíEh íEs

collecLion wiËh Èhe leasÈ resErictions, buE f.or

what \Áie placed here

here in Chicago for

that basícatty it's based

fifLy years, hopefully forever.

on whích chís \¡rås putThat I/das the spirit

cogether. Itrs an equitable c ons iderat ion. This

CourL retåins jurisdictÍon. If iE comes beek

before this Court your Honor, or Lhose who €ome

af Ëer your Honor, and liùe have Ehis rec ord nor^i.
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That makes clear whaE the AtËorney General beLieves

iE to mean, what Ehe pl-ainLiffs belíeve it Lo

mean, what Ehe FoundaEion expects it Co meên.

But at. chÍs poínt lne are pretty clear that

this FounðaÈion is free Ëo do what iE's been doíng

up to this poinL in time.

THE COURT: And you're noL going Eo be lookíng

over its shoulder and second guessing its decísion

about lLoai.n.lng.Íts collection around the worldr uñIess

you see c¡huLtered its museum here and Ehere is

no place for it co come back Lo, righL?

MR. PERKINS: Your Honor, Ehere

charities

hoping the

dontt have any intention of rnoniteríng È1'ris.

THE ÜOURT:

else you want Ëo

you dontc think

MISS STONE: Yes. I undersLand, but in tight

I do feel !üe need Lo have theof Ehe obj ec t ions

opporLuniEy Lo make a few statements for Ëhe record.

in tr.tlÍnois and we t re very

ne!ü Board will Lake eare

are 25 ,000

buey . i,rletre

of this. hTe

First,
whaL is noÈ

Miss SEone, díd you have anyEhing

say in support ? I know you sa id

iErs your burden.

your Honor, it ís importanE to acknowledge

in dispuËe here. IE is noE disputed thaE
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corporate formaliEíes were adhered Ëo, that

notice liüas gíven, Ëhat the meeting was properly

conducLed, a forum was present, debaEe was heLd

the proposed langague v¡as dÍstr'Êbuted Eo all

direcGprs beÉorehand. Any director who wanted to

make hiåm or herself available to participaËe in

Ehe meeting !ùas Ehere and had an opPortunity to

vote. A voLe !ìjas held.

And síx to L$to, the maj ority of the Board said

Ehey wanted Lo do this. Now in lÍghc of Èhis actual,

presumtåvê1f;. valid agreement, beEween the Foundation

the Actorney General and Lhe plaínEiffs, Ehe defendants

are no!ù Ëryíng to upseL the a1teement by mounÈíng

a varieLy of scaËtershafi or arguments. .And I w ould

like to have the opportunity Èo address each of

Ëhese because Lheytre serious charges which have

been made against some índividual- directors thaË

require response.

I know your Honor hae read her papers, I know

youtre very $ilígenu abouË that. But I do need to

address thi.s.

FirsE, with regard to che coercion argument.

l^Ihat the objectors v¡ould have fo prove by clear and

convincing evidence Ís Ehat Ehe ALEorney General took

,r0r-
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took some unlawful action, which ås a matter of facc

caused Dr. Stebbins and Dr. Marshall Lo Lose Eheir

free will, Eo become mere handmaidens of the ALtorney

General, to voÈe his bidding.

They have noE come up with anything near lhe

requíred evÍdence Eo meeE chis burden. NoË even

c lose .

As a general proposition, your Honor, there

is nothing rdrong in and of icself with any party,

EhaL would include the.Attorney General, deciding

to add additional parcies to Êheír pleadings.

Now the FoundaEion has always denied EhaË

Ëhere wås any merit whatsoever Lo any Proposed

claim againsc Dr. StebbÍns. The Foundation would

ha ve moved E o d ísmis s ÍË or Dr . il Eebb ins ' o!ùn

aEEorney would have done Ehai. But in and of itself

that T,üas not an acËion by Èhe AtEorneSr Genera l.

The defendants would have Lo show f:haÈ Lhat

action in and of itself !üas done to inËimidate

raËher than for some oLher reasor¡.

.Also as a general proposiËion there is nothíng

in and of icself wrong wÍth the AtLorney General

deciding Ëo issue an adminísLrative subpoenâ
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to some enELEy,

lhere is no t¡a s ís

into Ehe IIlinoÍs

for åny

Aeademy.

defendanEs that would have

That is noE all Lhey would have

is where they really fall down on Ëhe

Aga in the .ALE orney Genere I dec ided

further Ínvest igat íon

BuE aga ín iE rs the

to shøw that there was

to show. Tìlere

no good fa i-f h bas is f or Mr. Perkins I act ions

and Ehat he !úas doing Èhis jusc to intímidate

Dr. Marsha ll.

rask. They

and Dr. Marsha lLf shave Eo show Ehat Ín fact Dr. SËebbíns

will was overcome. And there is just no Lhere there ro'

paraphrase Yogi Berra. They jusE donrË have Ehe goods.

First of all, Lhey poinc Eo the fact that

Dr. Marshall and Dr. SLebbíns voted in favor of

the seL t lemenË . Tha f in a nd of it se Lf ís not i-L leBa I ,

it I s not unlawful. The obj ecËors don'l cha Llenge

Lhe votes of Mrs. Daley or Hartmån. There is nothing

in and of itself lrrong with votíng yes insËead of

no. And there could be many reasons !ühy a dire(.tor

would decíde iË makes sense co resolve Ehis litigation

and get back to the busíness of promotíng art

a pprec iaL ion.

THE C0URT: Excuse me one momenc. You keep saying
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EhaË rhey haven't shown. hlell part of what

wanE Eo be able Èo do is be able to show

part of what Ehey vüanL Èo be able Eo do ís

Ehey

And

gec

showndiscovery. And you have said they haventE

Lha t lhe .AE t orney Genera t d idnr t have a good

faith basis for looking into Illinois Science and

Math Academy. They haventc shown anything else.

lrrelt, how can they show, if they donrE get discovery?

M ISS STONE: llle I I I think there are rea I ly

tvro quesËions you have co ask yourself , your Honor.

Have they even made the Ëhreshho[d showing necessary

Co reopen this case at this point in Ehe face of

an agreed. seltLemenE and. Eake us off on anoEher

whirlwínd of discovery.

And Ehe second question you have to ask is

what would Lhe possiT:[e ouEcome of that be? l,lhat

could they possibty hope to achieve by that?

You have Ehe AEEorney General who saL for

aR inLerview for two and a half hours answering

quesEÍons. You have Dr, StebbÍns and Dr. Marshall

who gave tesEímony who made sEaEements aL Lhe

Board meeting Lhat specif ically addresses thaL

issue. They said we voled our consc ience. I,rIe lvere

noE coerced. They addressed this quesLion.
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lrle indícated Lo c ounsel , that a lLhough your

Honor had noË ordered Dr. StebbÍns and Dr. Marshall

Ëo sit f.or depositions YeË, counsel should be

aware thât Ðr. Stebbins would give the same

Ëestimony aE a deposiËion Ëhat he gave âE the

Board meetÍng. So whac would you end up with aE

Ehe end of the day?

i¡Ie go through Ehis dÍsc overy and once aga in

you have a situati-on where you have Dr. SLebbins

and Dr. MarshalL saying we vehemently deny Lhat

!üe sold ouL the FoundaEion. Inlerre insulted by

thgE åccusation. We voted our conscience. And you

have Dr. Tucker saying well I don'ü really believe

them. ThaËts nob enough ro meeL a clear and

c onvinc ing butrden.

So what are l^re doing? IE woul-d be an exerc ise

ín fut il ÍLy

THE C0URT: During the mediaLíon process Lhe

síx independenË Board members' and by thaL I mean

everybody but the two plaíntiffs and the three

main defendants, \47ere rePresented by counsel?

MISS STONE: By the Fou nda Ë Íon I s c ounse I .

THE COIJRT: Okay. They alI had an oPportuniLy
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talk lo at any time, to wríte letters Ëo you, to

send proposals, Lo díscuss wiLh you any problems

or 8ny reservaEions Ehat they had?

MISS IITûNE: ü orrec t .

THE COURT: .And aË Lhe time of Ëhe meetíng,

if I remember eorrectly from lisLening Lo the tape

and readÍng it, you were present wiEh Míss Marshall

in Ëhe room Ehroughout che whole meeting which she

c ha Íred ?

MISS STONE: CorrecL.

THE COURT: !üho \,tas wíth Dr. Stebbins?

MIIiS STONE: Dr. Scebbins was calling in, I

belíeve.

THE COURT: He qias calling Ín from Boston and

he was by himself ?

MISS STONE: I can'E recall, buË I believe

Ehatf s correuL, your l{onor.

THE COURT: But I Ëake ic thaE--

MISS STONE: Mr. Carlson was presenÈ at the

FoundaLÍon headquêrters and severaI of the direcËors

r^rere persent Lhere.

THE COURT: Ynu had pÍenty of opportunity to

discuss wiEh Dr. Stebbins before and afeer the

enEire issue of he didn't need to voÈe for this?
r-06-
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MISS STONE: Youtre right. Your Honor, without

in any !,?ây waívíng atEorney clienL privilege, your

Honor should assume thaE all of the direeÈors

when represenËed we#e advised of Ëheir fiduciary

duLies.

THE ,C OURT : I know t ha E they wer e a dv Ís ed

at Ehe meeting. I know that they vlere specif Ícally

told by Mr. HeaLwalL (phonetic spelling) if I

remember EhaC one correcEly, LhaE even though

lhey had mad.e Ehis agreement at the mediaÈÍon

sessíon, íf chey didnrt feel thaË they could voËe

iË f reely and Ín f i.ght of everything eIse, Ëhey

should absËain or vote no.

MISS STONE: Csrrect.

THE COURT: Itm sorry, I inLerrupLed your You

I¡rere Lalking abouE --
MI$S STONE: I was talking about whaE they

would need co prove and whar Lheytre pointing to

E o Ery t o su,pporL the ir c oerc ion ca se , or their

s pec u la t íve c oerc ion ca se .

They try Ëo make the argumenL

and Dr. Marsha !-l f tipped, âs they

tha t Dr. SËebb ins

so ine loquent ly

the fac Ephrase it. Your Honor, that ignores

_L07 _
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the realÍcy thaË Dr. Stebbins and IJr. Marshall

L¡ave a lways been on Ehe Board. Both sÍdes of

EhÍs batEle of che Foundation have Ëried aL

cerEa in Ë Ímes E o adopt , in part icular Dr. Marsha ll.

And she has resisred those efforts.

AË Ëhe Board meeEíng Dr. Stebbins in Pârcicular

tatked about how there !üere many maEEers he dlsagreed

wiEh Dr. Tucker abouL, including ühe locatlon of

the fiuseum.

THE COURT: IsntL he the one who said when he

got to the meeLing on SepEember 25th EhaL he

thought Ehat everybody should resign?

MISS STONE: Correct.

THE COURT: Ánd thât he always believed that

the collecLion and the Foundation should stay

ín Chic ago?

MISS STONE: Yes. And he ís an art historían

who has reasons Eo believe it would be most

advanËågßous for the collecËion to b'e coupled

wíEh the collecLion here in Chicego.

In addition Dr. Marshatl has always been neutraL

in fact your Honor aE one hearing you yourself

remarked Ëhat after reading the minutes you thollght

she was the most neutral of anyone.
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THE COURT: I wanLed her on the special

I it íga E íon c ommit Ëee .

MISS STONE: I undersLand.

THE COURT: She dídn't want to be on it.

MISS STONE: ThaE is correct. So whaL are

they lef r wiLh in the faee of theee, Ëhís hist;ory

of neutra L ity and d.ndependence by those L!úo direc Lors ?

0n Lhe face of theÍr sEaËements, which we read

Eo you lasE Ëírne, which everybody quoted in the

briefs, and Itl.l noE read them again Lo Iou, but

whÍch you know where they said wetre voLing our

c onsc íence, r,letre voting f reely, !üe are

for any exÈraneous reasons, wê are not

co this Foundation. We are adhering to

noL vot ing

sel I ing out

our fiduc íary

duLy and this

hlha t are

They a.Te lefË

Dr. Tucker. He

feeling abouû

Ë hrem. And he

river. He

ís how we vote.

they lefc with ín Ëhe face of that?

wÍth one or two af f ídavits f rom

EAyS

that.

doesnt t

they soLd out. They

doesntE

youl.know I dontt have a good

I jusE dontE rea Lly believe

even realLy come out and say

sold Èhis Foundation dor¿n the

go that f.ar. trte Ëalks abouL

how it was inconsistent wíth prior positions. EUE

-r09-
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even if he believes Ëhat, Lhat is ' 6üå.tt only his

subjecEive belief. And thaL comes no where near

clear and convincing evÍdence, affirmaEive concrete

evidence, Èi-¡rat Ehey have {:o present.

And I Ëhink iE bears saying, your Honor, fundamentãlly

whaË is being porLrayed by Ehe objectors, thís noEion

thaL Dr. Stebbins and Dr. Marshall could somehow

be brow beaten, intimidaEed, cowed, cowerd to

use their word, by the AËtorney General. These

people are, ås your Honor ås remarked ín the past,

very inEelligent, well educated, sophisicaEed people

who had Lhe benefit of counsel- throughout this

process. Dr. Stebbins is a Harverd educaLed lawyer,

noÈ that that means anything in and of iEself, who

is affÍliaEed with the --Dr. Marshall is a PHD,

presidenE of an academy. To think that Lhey would

somehow be brow beaten by some assisEanE âqÈorney

general is really--wÍch all due respect to Mr. Perkins,

buL icfs really an insult to Ëheir integriLy and

t o E'ñe ir re pu Ea t ion in the c ommun it y u o ind ica Le

that Ehey could so easily be bought.

And your Honor, I Ehínk in essence whaL ít boils

down Lo is youtve got Dr. Tucker and lvlrs. Terra and

-r,{"0-
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Sena'ior Simpson sayíng, dontL believe them, they

s old ou'E , Ëheyrre Iyíng, theyrre Ery ing Lo c over up,

believe us. ThaErs not enough. Further díscovery

wi-ll noE help them prove Lheír case. .And I Lhink

we should put an end to it.

Let me address a few other allegations Ëhey

Eheytre makÍng äs a !¡ay Lo try Eo upset chis

s'ett lemenL agreemenE. They use this noEíon of

conflíct of inEeresc, which Ís realLy I think an

ÍnappropriaËe notÍon here.

THE COURT: Did you get their laEesË filing?

IË came abouE a half hour before, íLrs a sev€n

page documenE and Èhey address [i*e conf licL aga in

in thaÈ. And I d$.dntc mentÍon chåL I received thaË.

And I did reviev¡ thae .

MISS STONE: I dontt believe Ehey had leave

to file Ëhac brief . lüe uerentË expecEing that brief .

I¡tre díd Ery Lo review ic quickly and I wíll Ery to

rêsporrd to ChaË as weLI.

In support of their *onftict of Íntere$t

argument lhey are sayíng Ehat somehow that Dr.

StebbÍns and Dr. MarshaLl shoutdnrE have uoted

because they were c onf I ic È ed . BuË t he Ill ir¡ois

NoL f or Prof iE CorporaLion Act has a very spec if ic;
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secEion dealing with conflict of ínteresL. It

speeificalty addresses thís. And ít says how

do P{3ü know if there ís a conf líc.t ? You look

fto see whether Ehe direcÈor who is voLÍng is

a direet or indirect parËy Ëo the transaction

at issue, EhaErs beíng discussed.

And itrs clear they are noL dírect parties.

They d idn' t s ign in Lhe Ír i.ndiv idua I capac ity

Lhis consenE decree. They werefi'L indivi-dually

named in Lhis I it iga L ion . 5io they weren'E parË ies

indÍrect parties beeaueedirecL. And they êre noL

Illinois Not For Profit CorporaËÍon 4ct says

yorJ have Eo have a material, f inanc ia L interest

in the proposed transacEion. You have to have

an interesE in the oEher enE f.Ly Èhat's a party

ind ir ec EEo the transacLÍon, in order Lo have Ëhis

conflict.

THE COURT: They say as a maEËer of lar'¡ thatrs

!rrong, årr 'Ll:eir resPonse.

MISS STONE: They do two Lhings. First they

cite Ëo inapplicable For Profít Corporation law.

thatrs noE relevanu ltere. And I think Èhey sorL of

acknowledge LhaE in theÍr reply beief when Ehey

LLz -
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say üiell IeErs look aE Ehe Itlinois NoE For Profit

Corpora E ion Ac t íf loe t ve goE t o , buE we ca n

sEreËch Ëhe meaning sf EhaË, wê can sorL of

perverE the language of the staËute Eo Ery Lo

wiggle ouË case in there. i,Iell they are really

sEreËching it beyond aLL åpproprÍate bounds.

If you were to accepË Eheir argumenË, any

secElemenE r*ould b* up f or grabs and no one c ould

vote on íl because in very many lltigaÈion eases

involving c orporaE íons Chere are potent ia I c La íms

agâ.insE various díreccors Èhat are floating out

Lhere.

So theír argument, an incredíbIy over passive

argument would be Eo lead Ëo very dÍffic,ulË and

illogical consequences. And iËrs just not lhe ptain

Language of the sÈaLuEe.

So we would argue Ëhat they are citing you

inappl icab i-e law or misc it ing a nd misa pply Íng the

g overning i-aw .

The f ací is here that Lhere !ùas no c onf licË

of ÍnEeresË thatDr. SLebbins or Dr. Marshall had.

Their next challenge, your Honor, is to

Ehe allegedly improper actions of Lhe AËlorney GeneraI.

-rr3-
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Ánd whatrs !ürong with their ana lys is here is that

they go so far then Ehey stop. They miss a crucial

step. They say the .Ailorney General acLed improperLy

Eherefore Èhís agreemenL has Eo be vitiated.

'utreli under the law of c oerc ion wha L the

.qËÈorney General attegedly did had to have had

an acEual aft.ecL on Dr. Stebbins and Dr. MarshaLl.

IE had to have acLually overcome Ëheir free wíll.

Youtve heard them on the tape noÌ1i' your Ï{onor,

youtve read the Lranscript. Their free will was not

overcome. In fact at the tlEh hour at Ëhe meecing

itseLf Dr. Marshall saíd, weIl- íf you al-l rnake

thÍs nêïtiüontemplated change to this resolut ion

I'm not going to vote for Ëhis. The deal of off.

You, need my vote and I am nof going Èo go along

with LhaË and this whol-e Lhing might bLow uP.

See yoLi laLer and wetre back in litigation.

She !üas not acl-ing like a cowed intimídated

vícEä.m who !üas fearful of the .AËforney General-. She

vùas exerc is ing her f ree wil I vigorous ly, the way

she always did.

In fact Lf. fou, wiËhouL geEEíng inËo lhe

deEa ils of mediat ion, if your Honor ,wiJ-1' look- at

-rr4 -
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some of the letters presented to your Honor, Ior
roiLl see thaL rnany of Dr. Marshall's proposals

$,ere in facr íncorporaled in Ëhe f inel end product.

fIe was a vigorous campa Ígner, a vigorous parL ic ipant

in this debace, so was Dr. StebbÍns. They were

nor int imida ted r guaking v ic t i.ms here of the

AEËorney General.

FinaLLy, your llonor, I have already alluded

somewhat to !ühy their arrtitheEical argumenl to Lhe

besE lnLeresE of the FoundaLion argumenË doesntt

wash.

I^lhaE they have rea&ly done here is fa il t o

recognize that other direcLors can acË in good

faith and can come Lo an opposiue conclusion.

I think Ehe central irony in the case--welI

Lhere are several--one is iË seems Lo be only Lhe

Foundation who is always coming before you and

saying you know what, allow Èhe Foundation Ëo be

a FoundaÈion, respecË our

independence. DonrË allow

disgruntLed deËracEors on

fenee trere to use you. Lel

inEegriEy, respeijE our

yourself to be used by

e iEher s ide of the pol iE ica I

Ehe wlll of [he maj ority

LhaË.speak for this Foundation and respect

There is ån irony Êhat Mr. BunEfock and

-t15 -
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þtr. GÍdvítz have reaPed and

reaping through this atEack

There is anoLher íronY

sowed Ehey are noE

from the objecLors.

here, your Honor. The

have been betteriL wouldirony is Ëhat maybe

from the objectorsr

been a Lrusc. This

perspecEive if thís Ëhing had

is not a ErusE desPiÈe whaE rhe

AtËorney General says, and ê'espÍLe what the

AtEorney GeneraL says as recentty âs yesterday

afEernoon in iris fiting, this ís not å publíc

chariLable Ërust, v¡hatever thaL Èerm supposedIy

meåns.

This is, Dan Terra, if he had set uP a Lrust

Eo exhibir art in hlashington, D.C., New York, BoÛLon

and chicago for Ëime immemorial Ëhat mây have been

betLer from Lhe perspective of Ehe objectors. BuË

he díd noL do thât. i¡ühat he di.d he seÊ uP a not

for profiC corPoration that had a Board of DirecEors.

He seE up a charÈer and said thís Ís !'uur broad \

mÍsslon, this is your broad constituÈion. You as

dírecLors are now impowered to make decisíons

abouE whaL is in the best inLerest of Lhis FoundaEion

going forward.

And lherefore Ehe directors can' in Lheir

LL6.
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T,v isd on , in

wha E is in

their exercise of best judgment, decÍde

Ehe best interest of ti're Founda L ion. IE

is not imperative, it is not absolute, iL is noE

a mandate from a granLor of some Lrust Lhat thís

art be shown in D.C. , or New York. The Board.

of DirecLors has tiris degree of

I Lhink in eonclusion, your

independence.

Honor,

these

I rnrould

símPl'æ saY Ëhis is

cases agâinsL the

no\l'? for about ien

The Board

MR.

LhÍngs. I

aLtack on

a ca se , rea lly

FoundaLion whieh have been

two

pe nd ing

f ive

cr I.g

months . I¡Ietve been through

monLhs of mediaLion. IE has

process for ûl-re f'oundaËion.

direc L ors have s poken . They

L o this . They think ËÏri-s is

been a very expens ive

The maj ority of the

want to put an end

indeed ín Ëhe besË

Ínterest of Ltre FoundaE ion. The Board has spoken.

should be heeded.

QUINLAN. Your Honor, just a couple of

think what !üe have here is

Ehe consenE decree by the

a premaCure

objecEors. First

Honor Lo signof atl wetre irere coday to ask your

Ëhat consent decree. And whatrs aE issue here ín

your signing the coflsenL deeree is wheËher or not

Ehis is an ågrieement of Ehe pårt ies and Ehe terms

are properly reflected ín the agreement.

-LL7 .
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Itrs undispuËed the partÍes have entered

into Ehis and Ëhese terms aÍe the Lerms that

!üere inËended

TllE COURT: You LosL me f or a sec ond. You

say itrs premature. Are you saying the procedure

is iÈ should be sígned?

MR. QUII'{LAN: Yes .

THE COURT: The case should be dismissed., they

should be denied discovery, Lhey should be denied

l-eave Lo f ile any p,ê,eadings, case is over. !{e

have a consenË decree. And Èhen whaË is the next

sEep?

MR. QUINLAN; The next step would be a 2-L40L

Ëo challenge the consent decree, your Honorr oD

the basis thãE coercion Look place. I chink

whaE counsel l'ras demonsLrated here is Lhere is no

basis even for Ehat allegaÈíon of coercion.

I,'Iha t we ' re Ëa lking ab out here rea I ly ís a

presenta Ê ion

wheËher the

Lo you a seËEle4enL. And that setËlemenL

Court should sign Ehat seltlement

or enüer the order only

by you as Lo whether or

det ermina Ë ion

an agreement

I erms of

requires a

not this is

and whelher or noL Ehis reflects the

the agreemenL.

-Lr8-
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THE COURT: l{here do you come uP wiEh Ehís

2-L40L2. And the raason thaL I ask Lhat is I

looked aü atl their cases and Lheyrre Pretty much

class action Ëype things. And theyrre pretLy much

siÈuation where, you know, youtve goË one of

these public hearings lÍke lrre have all the time

to approve å class seLËlemenL.

dífferent Lhing.

I'm tooking aË che cases

And iErs a totally

that

or thaE Ehe Foundation has cíted ítÉþ

you've c ited,

iüs brief

abouÈ the clear and convincing standard. One is

a marriage case and some other issues. Itm Iooking

for somethíng where you got any of these cases,

any of them, deal with courE ordered medÍation, oE

a mediaËÍon of case and someone is coming in and

challenging EhaL mediaEed settlemenE.

MR. QUINLAN; It really doesntL make any

di-f f erence, f or your purposes here, whether iE's

a medÍated seEElement or not. The Íssue is i.Èts

a setülemenE. Let's ässume we didnrt mediaËe buL

we ,sêid your Honor, would you delay thÍs case f or

a couple of weeks, wê believe !üe can work this ouË.

THE COURT: Okay, and wetve got a setLlement.

You come and youtve got â settlement.

-LL9 -
16di-001801



2

3

4

IJ

6

B

9

t0

ll

T2

x3

L4

T5

i6

17

18

19

20

21

'>1

7X

24

N
o
o
N

z
ú
õ
z
f
E

o
3
ô
o
z
u
L

Í
N
J
l!
o

MR. QUINLAN: hle Ëome in and presenE iË.

there are pe ople w¡fio såy , wa iL a minute , wait

And

a

minute, thaE I s not Lhe setLlement. That t s whaË

Lhey mighE be saying. BUE they are not saying

Ëh6ç' here. Theytre saying they donrt Iike the

setË lement , Ehat Lhey dont I \dânt Ehe sett lement ,

Ëhey donfË believe Ëhe seËElement is proper. Thatfs

noE a chalLenge.

Theyrre saying Lhe Attorney GeneraL, by his

acËíons, coerced Ehem. ThaErs only a challenge to

Ehe coRsent decree after it has been entered.

THE COdnf: Okay, but see you're calking

about a seËËlemenÊ where everyb ody

here thaE

setLted. !üetre

Ís s omewha tËalking abouL a

d ifferenL . These

atre not parL of

siÈuaEion

f olks arent E seË E I íng . They

the setË lemenE .

MR.. CUMI{INS: IL ís also â deriv¿ä.Eive case and

Lhey oughL Ëo address that.

MR. QUINLÁN: IË is not derivdtive aE all.

l.je sue under Ehe provisÍons of 103.15 (a). Iod.

advise you to read our pleadings Èhåc rtie díd file.

THE COURT : I just reread Eoda¡r your c ompla inE

I reread thea nd you dont E say it I s der ivat ive . And

-L20 -
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Altorney General I s c ompla int today beceiuse

I was Erying co go back in hístory.

MR. QUINLAN: And he doesntt say iLrs derivC.tive.

lrle have our sLanding and he has his own standíng

by sLaEuEe.

THE COURT; lrlould you Ehen be sayíng you had

the seEELement and I signed

and ítrs done, and this case

Ehe consent decree

going to come back and fÍle a

Ís dismissed, Eheyrre

Z-L40L. Now whaE

sEanding do they have to corne back in and fíle a

2 -L40L7

MR. qUINLAN: That's a good quesEion. I don't

know if they have any sÊanding here aL all. BuË

thatrs noE my problem. ThaL's their problem.

The real issue here coday is thÍs is the

sâmei-as if iE !úere a divorce decree. They had a

divorce decree and eame in here and boËh of the

parties Eo the divorce decree asked you to sign

iË. You dontL hold a fairness hearíng. You dontt

hold an evídentíary h¿earing. You sign í1 .

This is the agreemenË, Is Ehere any quesEion

EhaL thís ís the agreement, or Ís there any

question uhau Lhese are Ehe terms? No. That is

whatrs bo be signed. It is not a derivaËive actíon,

,L2L

16di-001803
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Èhis is noE a class action,

If your Honor read the sLâÈemenL by Judge Posner

in Ehe Mars câse Ëhere is a EoËaL difference beLween

c Iass ac t ions and --Judge Posner Fiays look, the

normal Èhing is you Look aE chis and you say did

Ehe parties êgree to Ëhis. Okay, Ei'iaËrs whaE iË is.

I{e don ' t I ook any f urEher .

The only resson r,re look further in å c l-ass

acLion is because Lhose parties åre only

represented by ên åtEorney whose maybe interesi

ís not Lhe same as rhe real parLíes in ÍnteresL

here, who are not presenE.

THE COURT: We need to do a reporLer switeh

here

(¿c whíckr t íme in Ltre Proceedíngs

another reporter reported the

remêining proceedings for chis day.)

-L22 -
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
C OUNTY DEPAR.TMENT.CHANC ERY D IV IS ION

I, Josephine RaÍnes, an Offic iat Court

Reporter for Lhe CÍrcuit CourË of Cook CounLy,

üounÈy

c ert ify

had et

that I

DepartmenE-Chancery Division, do hereby

Lha E I reported in shortha nd che pÍoc:eedings

the hearing ín the

thereaft er c aused the

above-entitled cauEe.

transcribed int o typevúrít ing,

foregoing to be

whích I hereby

cert if y to be a crue and acr ur,a Ee transc ript of the

proceedings had bef ore rhe Honorab le DOROTHY I(rNNÁrRD,

Judge of said court.

ou eporter
c ense 084 -00f740

ÐaLed this 3rd daY

24

of July, 2001

-L23 -
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT.C}IANCERY D IV IS ION

I Lhe Honorab le DOROTHY KINNAIRD, Judge

of Cook County, presiding

of the aforementioned (ause,

,

of Lhe Circuit CourL

judge aL Ehe hearing

judge of this (ourL pursuanE

case made and provided.

do hereby ( ert ify rhat

is a true and correct

the above and foregoing

Report of Proceedings had

a E the sa id hear ing.

AND, FORASMUCH, THEREFORE, as the matters and

things hereinbefore set forth do noc otherwise

futly appear of record, and atiorney for the

Lenders this ReporL of Proceedíngs and

prâys that the same may be sÍgned and sealed by the

Lo f-he statute in such

day of!üH ICH IS ACCORD INGLY DOI{E Lh is

,2001.

HONOR.ABLE DOROTHY K]NNA IRD
Circuit Court of Cook County,
Illinois

-L24 -
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STATE OF ILLTNOIS

COUNTYOFCOOK

)

)

)

SS.

IN THE CTRCUTT COURT OF COOK COUNTY, ILLTNOIS
COUNTY DEPARTMENT CHANCERY DIVISION

DEAN L. BUNTROCK, a Director
of the Terra Foundati-on for
the Arts, êt âf.,

Plaintiffs,
vs.

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, êt âI. ,

Defendants.
AND

THE PEOPLE OF THE STATE OF
ILIJINOIS, ex reL . , JAMES E.
RYAN, Attorney General of
1J-Il_no].s ,

PIa inti f f -f ntervenor,
VS.

JUDfTH TERRA, a Director
the Terra Foundation for
Arts, êt â1. ,

Defendants.

No. O0 CH 1_3859

of
the

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

REPORT OF PROCEEDTNGS had in The

above-entitred cause, before the HONORABLE DoRorHy

KIRIE KINNAIRD, Judge of said Court, in Courtroom

2302, oh the 24t}:r day of July, À.D. 2OOt-, ât the

approximate hour of 4:30 o,clock p.m

HOWARD N. REISMAN COURT REPORTTNG SERVICE, LTD.
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APPEARANCES CONTINUED

VERNER, LIIPFERT/ BERNHARD, MC

9 01- l- 5th Street , N . W. , Suite
Washington, D.C. 20005
BY: MR. LEONARD GARMENT

Appeared on behalf of the Defendants;

PATTISHALL, MC AULIFFE, NEWBURY, HTLLIARD &

GERALDSON
311 South Wacker Drive, Suite 5600
Chicago, fflinois 60606
BY: MR. DAVID C. HILLIARD, Mediator, and

MR. BRETT A. AUGUST, Deputy.

PHERSON & HAND
7 00

HO!{ARD N. RETSMAN COURT REPORTTNG SERVICE, LTD.
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THE COURT: And \^/ho will- be speaking at

this table besides Mr. Cummins?

MR.

whether Mr.

not, Judge.

THE

TODD: Chris Todd. I don't know

Garment will- have that much to say or

COURT: Okay. Mr. Quinlan, f am

trying to

s omething

get a

that's

handle on the case law issue about

close to here.

Let's assume \,ve have a regular l-aw-

suÍt
the

they

this

which

part i es

come to

this , of

settle

.course, is not.

with others of the

And some of

parties and

fr PIease approve

usa

good

the others.

the Court and they sây,

settlement. tl

Usually they come and they sây, ItGive

good

fa ith

faith finding that this settlement is in

or whateverr" and they proceed against

You don't have that situation here.

MR. QUINLAN: You

only a contribution.

THE COURT: Right,

are dismissing

eIse.

everything in regard

don't have that. That's

and in this case you

to everybody

MR. QUINLAN: That/s correct.

THE COURT: So any of the cases that have24

HOWARD N. REïSMÀN COURT REPORTING SERVTCE, LTD.
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of this information to be circulated or to go

forward any further.

f t \^/as their clients who sought,

participated in, and negotiated throughout this

process.

only when it didn't end up with

the result that they wanted do they now attempt to

obj ect. So they withdraw from the agreement,

refuse to be part of it, refuse, even though they

participate in the hearing, a Board meeting which

\Á/as lawf uJ-Iy calIed, âs pointed out by Ms. Stone.

And everybody had notice and they participated.

Eight members v/ere there and their

two people \^/ere there and they did participate and

they did object to certain things

They didn't object to the agreement.

They didn't object and say it wasn't the agreement.

They didn't say the terms weren't right. They

didn/t say the terms should be changed.

We are now here to present that

agreement to your Honor to be signed. There is no

fairness hearing that has to be held here. There

is nothing of that nature to take place.

What these people are doing is they
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beyond is

the needs

almost nonexistent,

the fairness and the

thÍs the agreement of the party and

ref lected in terms of the party are

because the parties determine

appropriateness of the settle-

ment.

By the parties agreeinq to it, by

the Board voting f or this, determines the f a.irneÉiss.

They were exercising their business judgment when

they did that.

I would call your Honor's yês,

Posner's decision: rrFairness of a settlement of

a legal dispute is like the adequacy of considera*

tion supporting contractual funds, a matter best

l-eft to negotiation between the parties.rr

And only in class actions j-s that

a different setting and he points out thatrs only

because the }awyer is the principal here. And the

not only supposedly onlawyer himself is

else/s

act ing

beha lfeverybody

They often

but only on his ov/n beh.alf 
"

conflict.

And the case is the Marco case that
we cited to you, which is a divorce case, and in

to have anthat case they said you donrt have

evidentiary hearing. You don't have to even go24
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It was al-l coercion. None of it goes to coercicn.

Al1 \Á/e have here is people who

have specul-ated bef ore, Mr

they may have been coerced

Tucker, about he thinks

THE COURT: How about some case law on

coercion?

MR. QUINLAN: ON

THE COURT: ANd

coerc ion?

who is bringíng the coercion

was normally the party

i s sue?

who

coerced,

cited in

me

MR. QUINLAN: The people who have been

your Honor.

THE COURT: Okay. Do $/e have any cases

this mass of cases that you have all given

MR. QUINLAN: SUTC.

THE COURT: -- that talk about someone

other than the person who was conversed coerced

coming forward and saying somebody else r¡/as coerced?

MR. QUINLAN: I don't see that, your Honelr"

I think Judge Bucklo didn't real1y address that.

She said, lrThey are asking me to --rr

First of aJ- I , she said, 'rWhere is Mr . Stebbins and

where is Ms. Marshall? They are not here. They

do not of f er any af f idavits. t'
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Your Honor, this tüas only the

potential of lawsuits here, the potentiaJ- against

Mr. Stebbins and to Ms. MarshalI; but, in fact,

their clients have the suit against them

How in God/s name under their theory

could they participate? They are already in suit

here. How can anybody in a settlement ever partj--

cipate? Because they are sued. That/s how you

settle cases. Those are the people who sit down

and settle.

How coul-d you ever settle a divorce

case? Because on the one side is the husband, who

is either bringing the suit or has a suit brought

against him and vice versa with the wife. And

both of those people are the people that come

forward to settle.

Those are conflicts? They

and

are not

conflicts under the 1aw, your

lve cantt torture this alleged

into a conflict and it. doesn/t

requires a

against the

free wi11.

Honor,

charge

make

sure ly

of coercion

a conflict.

As we point out in our papers, it

wrongful or illegal act or a threat

person which deprives of them of their

24
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And they suggest that it supports their position.

But if you look at it, it is a class acti-on, a

totally different situation.

Each one of their atleged conftict.

cases, in fact, involve for the most part pecuniary

conflicts. other situations are conflicts involving

lawyers. It's a lawyer's conflict that they had.

In some of the situations it didn/t

even involve the Board of Directors, so that none

frankly, they are the ones

out the cases on the basis thatthat are throwing

there is a conflict and it's

of the situations

And that's rvhy they couldn't

So those cases

a pecuniary conflict.

participate.

reaIly support our

really, your Honor,positi-on, but the

is not whether or

Consent Decree.

íssue here,

not they can set aside this

' It's whether your Honor can sign

it. And they don/t even challenge the terms. Tirey

don't even chaLlenge whether it's an agreement,

because they can't.

They \i/ere there. They participated

in the mediation. They v/ere there and participated

in the Board hearing. They know that this is the
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THE C0URT: And you are saying these

three are essentially strangers?

MR. QUINLAN: They are strangers to the

agreernent.

THE COURT: So you would

they woul-dn / t

MR.

I mean, it's

how they can

here. First

THE

be able to bring the

QUINLAN: Absolutely.

their burden to show

be saying that

2T4OL?

I don't see it.

you. I don't see

a long process

it.

do it,

of a1l,

COURT:

but they have

they don't

What's the right process?

!ùhat can they do?

MR. QUINLAN: They can challenge the

agreement after it's been entered.

THE COURT: Yes, but how? You said they

couldn't bring the 2L4OL, so

MR. QUINLAN: I don't think they can.

Thatts the process.

THE COURT: So how can they?

MR. QUINLAN: They can't. WelI, if you

don't have standi.g, your Honor r yorf, can' t bring

You can't bring a lawsuit without standing.

THE COURT: Okay.

MR. QUINLAN, =" without standing to24
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what they are complaining about.

Their lawsuit is dismissed, for they

are no J-onger parties to a lawsuit and will not be,

as soon as your Honor signs it. They are out of

the case. They suffer no harm from that.

What you have here are disgruntled

directors who participated in a vote and losto which.

was 1eqa1,

mediation

which was proper. They participated in

and they

COURT:

l-ost. Mediation

VüeIl, yoü don/t lose in

don't agree.

Pardon?

THE

mediation. You just

QUINLAN:MR

THE COURT: You don't

MR. QUINLAN: We11, you don't Iose; you

don't agree. That's the point. And that's why

they are saying I am not supporting this.

And it's the same as in any other

settlement. You have two of the parties, three of

the parties, four of the parties settle it. They

are just not party to it.

And so I don't know what standing they

have here to complain about anything.

On the other hand t --

THE COURT: Okay. Mr. Quinlan, I reaIIy
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MR. PERKINS: Judge' I just I am nof

going to repeat.

THE COURT:

MR. PERKINS:

okay.

I do think it's ímportant

defendants'to note

request,

that mediation

that mediation

by coming to

releases in a

started at the

defendants

give full-

settl-ement?rr

They

General's office,

was conditioned by these

us and saying, rrCan \,{e

totat global Terra-related

came to üs, the Attorney

exped ite¿

and said, ItStop

in the middle of

hearings and expedited discoverY,

litigation. Let's mediate. I'

So they were the ones who first

\¡/e get individualcame to us and said, ItCan

releases? Can we settle

the start of mediation.

everything?rr And that vías

We never talked to Dr. Stebbins

ever. We have never had a conversation with hi-m"

lVerve never sent him a separate communication.

Vüe never sent hin our First Amended Complaint.

He must have gotten it through counsel.

That r¡/as sent

THE COURT: You did meet hirn. When you24
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couldn't leave Il1inois, which \^/as a reaL reason

it was given to them. That q/as given to them in
March of 2001

We then went and spent Aprj_I, May,

and June mediating. Novi, if they lrere concernecl

that Dr. stebbins had changed his mind or he was

going to have these conflicts, they certainly
didn't do'anything for all that ti¡ne period.
That's because they alr expected to get rereases.
They wanted rereases for themserves. f t vias par:t:

of the mediated plan.

THE COURT: And part of this settlement
is to give

MR

them those releases.

PERKINS: They have

COURT: OnIy them.

got it,

lVhat do

Judge.

you meanTHE

by tt them , tt rr they have

MR. PERKINS:

Foundation, everybody

THE COURT:

MR.

is dismissed

really what

gotten themtr?

AII the directors of the

is released.

okay.

PERKINS: The releases The cause

with prejudice. They have gotten
they \^/ere seeking.

Due to the fact that in the end of
May \de thought settlement r¡/as over and r^/e have set
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any duress. We participated

The contentions

in mediati-on.

about Dr. Stebbins

were the releases that everybody was going to get.

complain aboutAnd itts just convenient now to

those.

We don't agree \,úith counsel f rom

Sidley and Austin whether the Foundation is a

charitable trust or not.

THE COURT: Let's not get into that.

MR. PERKINS: We put that in our papers"

It's moot, Judge, and r^i e agree. However, the

objectors have made an issue of it. !r/e placed our

arguments in the papers. As is the íssue of what

Dan Terra's intent \¡/as .

There is all kinds of remarks bandi_ed

about about what it is. tüe disagree. However, that:

also is moot.

!r1e acquíesce to letting the Foundation

run as it, has and certainly the Foundation running
as it has is cl-early within its past intent and

clearly withín its Articles of Incorporation.

So the contention that this settle-
ment is causing it to act contrary to its history
is preposterous. It's precisely going to act as it
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in the State of lllinois. It is a critical issue

in this community. No question about it.

The Attorney General, in his

complaint, where he is complaining that folks on

the Board weren't doing the right thing, hê says,

paragraph one: lrThis cause is brought for and on

behalf of the People of the State of fllinois by

and through the Attorney GeneraI,r' and citing the

Charitable Trust Act, rrand his common law po\^Ier

and duty to protect the interests of the People

of Illinois and pertaining to charitable assets.rl

No\n/, that's the context in which

this litigation from the AG's standpoint rtlas

initiated.

This is a court of equity and I am

going to suggest a couple of

that you are called upon to

ment, which by any objective

questionable aspects to it,

You invested a

things. The decision

is a critical decision.

through mediation with my

make on this settle-

standard has some

Iot of time and

effort, the folks who sat

colLeague, Mr. Cronin.

Judge, there

resolve this matter today.

is no need for you to

And I am not suggesting24
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should not have participated in the vote, either?

MR. CUMMINS: WelI, Judge, let me ansÌ¡/er

it this way.

My cl-ients MY clients were not

during the course of mediation, put in a position

where they were threatened with the possibility

of additional protracted litigation, as v/as the

case of Stebbins.

They !,/ere not in the Position of

allegations that they \,vere engaging in possible

conflicted employment positions with the state of

IIlinois, as with Dr. MarshaIl.

There was not a word said, with all

of the great Foundation guidance and counsel, read

those transcripts. There \,ras not

When the fotks from Winston & Strawn

asked them about, rrAre you sure you are making thís

vote, you are conducting this vote independent of

any pressure or coercion --tr you know, the Miranda

v/arnings that he gave them there was not a word

said about the fact that, "Hey, wait a minute, wê

have to decide whether or not these people, given

their posture in this matter, are conflicted."

THE COURT: Well, Your cl-ients didn't
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the line, but

whispering on

MR.

SidIey, folks

THE

MR.

f know they said they couldn't be oTl

there sure Ís an awful lot of

that tape with

CUMMINS: We11,

f rom Vüinston.

COURT: SO

CUMMINS: That's

people.

there \^/ere folks from

who was there . Thaf:. t s

all. Those are the only

if I am $/ronq, I know I

THE COURT:

Iawyers. They can tell me

am not !ìi rong.

Okay.

Now, Judge, here is the

You are going to be gone for

MR. CUMMTNS:

simple proposition

three weeks.

THE COURT: YES.

MR. CUMMINS: There is no

to rush this thing to a conclusion

trying to be pragmatic. We don't

the street and go through aII the,

bus iness .

reason

today.

need to

for you

I am jus't

go across

you know, monkey

And if they think that \de are going

to walk away from this and have these counterclaims

isn't over, Judge,

ought to get over

j ust f i led a\^i ay,

but it ought to

fair and right.

this litigation

get over but it

24
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at those facts, and a member of the public would

sây, trWait a minute. Something is rotten here.rl

And all f am asking you to do, in
simple sense of simple fairness, consistent with
the stakes that are at issue here, give us a chance

to vent these things.

And as officers of the court, wê are

not going to

we don/t

come back here and protract this, if

if we don't back up what r¡¡e are saying.

offer of proof.

on what exactly we

We will make an

I will make an offer of proof

expect to show.

And I will bet you this: With

Dr.

they

that
these

Marshall's and Dr.

wiII not be able

anyone reviewed

activities and

Now, íf

THE COURT:

Stebbins, cross examination,

to utter a word to suggest

with them the implications of
the impact that it had on them.

On the cases that you cited,
and that I did spend a lot of time with over the
weekend, your cases, do v/e have anything that comes

c1ose, a non-cIass-action case where parties to a

settrement or a nonparty to a settlement in which
your clients are not parties to a settlement,
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an answer, never filed a counterclaim. You hal/e

two other clients

MR. CUMMINS: Okay. Blame rê, Judge.

I wasn/t there.

THE COURT: f know. You have two other

clients that never answered. One had a motion to

disrniss pending and the other one I donrt think a.liiy

responsive pleadings r¡/ere

MR. CUMMTNS:

in front of you.

THE COURT:

WeIl, now you have it al_l

And so, you know, there is a

f i le a countercl-aim "
time in Illinois procedure to

And if you don't file it when you file your

motion for

ansvüer,

IeaveI think you have to come in on a

to file it.

MR. CUMMI NS : Judge, you No, your Flonor

directed no further pleadings be fiIed. That

stopped the clock. The only reason

And when I talked to Jim Wilson,

the only reason that they were able to get that one

preading on f ile \¡/as they had the opportunity before
you closed the case on pJ-eadings.

Your Honor, it would be

THE COURT: When v/e went to When you
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lawyers, but that doesn't mean \¡/e have to comproinase

our clients' interests

And, Judge, yoü know, I don't want

to I don't want to get off side-tracked on that,

because maybe some of these issues r said to you

the last time a lot of this can get simplified.

one \day to get simpl-if ied is to

give us a fair opportunity to present our position"

And most respectfully, you have given us an oppor-

tunity to present a lot of our views and legal

arguments. But the critical element, the critical

element, the role of these folks and the implica-

tions that the Attorney General's conduct has not

been dealt with and to l-eave this record open, yortr

Honor, of, that subject is what I am addressing in

the first instance.

You Your order specifically said,

5 of the order
rrAlI motions and

and f am quoting from Paragraph

entered on February

matters herein, aIl

5th, 2001:

matters

stayed, pending the further

the exception of directíng

for advancement of fees and

so f orth, respectf ul Iy. t'

herein are hereby

order of court, with

the defendants' motion

emergency motion and

24
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anything.

MR. CUMMINS:

Since last Thursday,

since last Thursday

We are a group of

this case relativelyall of whom

We11,

having

came tolawyers,

recently, as you know.

THE COURT:

relatively recently,

of work here.

MR. CUMMINS: I

For sonebody who came

you put together a f ine bi'{:

j ust

in

say this:

they did.

We wil-l

MR. CUMMfNS: Yes. f donrt take credít

f or that. f t's aII these f ol-ks.

THE COURT: Okay. WeII, then

supp I ement

questions

that. And

our submission

that you want. We

response to preci-se

will be happy to do

Chris Todd may have a comment on that.

But I

this proceeding and

rushed to conclude

the opportunity to

have suggested.

THE COURT:

f guess you

come back to where v/e are in

I can't imagine you beíng

this matter, without giving us

investigate these issues as we

And what you want to fi1e,

what youbut

are asking

where you

already have

leave of Court

want to sue Mr.

with J-eave,

to file as

Perkins and

a counterclaim,

you want to24
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properly fil-ed, but if you want to finesse that

issue for a moment.

THE COURT: I don't want to finesse

anything. I would like to deal with what I have

got in front of me. And I have got a motion which

you have motioned-up for today

MR. CUMMINS: Right.

THE coURT: -- along with all the rest of

this stuff --

MR. CUMMINS: Right.

THE COURT: -- for leave to file counter-

the parties that

Agreement.

claims and whích you want to sue

have entered into this Set.tlement

MR. CUMMINS: Right.

THE coURT: I have that right?

MR. CUMMINS: Right.

THE COURT: Okay. And so you want to

sue aII the directors who are presenting this

individuatly?

MR. CUMMINS: For the reasons that we

articulate in those pleadings.

THE COURT: Okay. And let's

fil-e that when you are when the day

assume you

is done and

you have totally proven up aII of your facts here24
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Now, lawyers, like everybody else

that does this, tack on al-I kinds of other cl,aims

for relief. And they are serious. We are not

r"¡hich is the problems 'øith the settlement

can If you want me to address the pleadings,

I wiII be happy to do that.

But I come back to where f think

we ought to

is afford us

be, if reason prevails here. And that

limited opportunity. f am asking

opportunity to conduct some decisive

respect to these very serious

rvhich cIearJ-y taint this process,

sayÍng they are not serious.

But what's the

The focal point is what I am

for a limited

discovery with

circunstances,

Judge

You know,

repeating what I said.

coincidental that these

that.

focal point of

talking about

this ?

here,

:nd 1¡rê

I am not going to start

You know that this isn't

things happened. you knov¡

a

THE COURT: You had about a two-and-a-

half- hour meeting with the Attorney General, is
that correct

MR. CUMMINS: My colleagues díd.24
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MR. TODD : I f you vri l- 1 look at page

showed Mrtwo, about the middle of the Page, f

Perkins the exhibits,

the if

what were marked FI2 through

7 , which are I recaIl correctly, vi ere

the declarations of various individuals who had

spoken to Dan Terra before his death about moving

the col-IecLion f rom Chicago to either PhiIadel-¡rh.tn,

New York , ot Washrington.

THE COURT: Yes.

MR. TODD: The architect that had drawn

up the plans in

the real estate

r ide

Washington

agent that

to l-ook at

to bui l-d

had taken

the new museum,

him on a

he l- icopter

a museum in

places appropriate for

Washington, D. C

THE COURT: Okay. That al-l- goes to Dan

Terra t s intent. Now, that wasn't what \^/e were

supposed to be talking about.

MR. TODD: I asked Mr. Perkins if he

would tell us whether or not he knew about the

facts contained in those declarations before he

came into this court and represented to your Honor

that there was no doubt that Dan Terra intended

to lock up this Foundation's collection here in

Chicago.24
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the test,

standard

Stone and

they did or

record that

of

Mr. Quinlan

have to do an

THE

Those are objective

subjectively, but

that's not the issue. That's not the

review. That's not the law in fllinois

State, I submit.'l

What is the issue is what Mr. Perkins

or any other

did under the circumstances.

facts. And then what Not

what Dr. Stebbins and wha-t Dr. Marshall did aft+:r

Mr. Perkins did what he did, and those are al-l-

ob j ective f acts that h/e can determine.

It doesn't

have

It is not, as Ms.

represented to the

that you analysis of the mental

of Dr. Stebbins and Dr. Marshall-. That's not

analysis. That's not the law.

Court,

state

the

pretty much know what.

do, based on thÍs mediatÍon

order andAnd if you put them in
you put them in order by date, could

for me where you think the point in

they switched gears so dramatically

a fì TIT? rF . T,rï a

they didn't

we have?

There is an abundance of correspond-

ence to and from the mediator and in the various
sessions here.

you

time

highl ight

came where

in regard to24
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of examination or interview.
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for any kinel

Now, alt of us who have tried cases

know that what folks do when they are sitting down

talking and what they do when they are sitting in

that stand having raised their hand to tell the

truth, the whoLe truth, and nothing but the truth.

and incisively interrogated about facts and circum-

stances, can turn out to be L80 degrees out of

phase with the story they were telling before tTrei'

hit that stand.

Now, all we are asking you to do

is afford us the opportunity to conduct these

linrited interrogations of these people and come

back to you and establish, as I believe we will,

and which r^/e offered to prove, that the timing

of the Stebbins-MarshaII incidents were not

fortuitous, coincidental- or happenstance, that

these individuals did indeed, whether or not they

would say that it affected their judgment, felt

threatened and intimidated by these activities.

They said this much on the record.

And whether or not in that circum-

stance, ês a matter of law, they were conflicted
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THE COURT: And that exhibit that

circulated that Someone help me out on the

exhibit number. I am not finding

MR. CARROLL: Twenty-four?

THE COURT: Twenty-four of the

exhibit. That T,ùas done on March 2]-st.

obj ections

That was

done early on in the

Nolnl , do

of that year, of this

mediation concluded or

attributable timewise?

any of these minutes

certain position in

\Â/as dif f erent after

Can you

MR. CUMMINS:

THE COURT:

are all these

nediation process.

lve have between March 21st

year, and the time that the

some major shift that/s

Is there anything that I have in

Stebbins had awhere Dr.

the medj-ation that changed or

that?

point to anything?

No, ï

Because

can't.

I know you have a

the same things tha-t

communications to and.

lot of WeII, you have all
I have, which

from counsel and from the mediator.

Do hre have anything that shows that
the ultimate position that he took in this case

at the end was any different than something that24
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be in Chicago.

And whil_e he witling to work with
Dr. Tucker f am doing this from memory. White
he hras wílring to work with Dr. Tucker to tark
about various partnerships elsewhere, he always

thought that this should be a chícago based deal.
MR. TODD: your Honor, Íf you will also

look, I will_ f ind it f or yoü, there is a l_etter
f rom Dr. Stebbins, it, s LggT, \^ras written to the
Board bef ore he \^/as even on the Board. And he wërs

recommending to the Board r think the retter
was is Exhibit l-8.

THE COURT: your Exhibit 18, sir?
MR. TODD: Yes.

THE COURT: okay. f have got it.
MR. TODD: Okay. This is f rom Dr. steT:hi_ns

to Mr. coLlins, who was then the attorney for the
Foundation.

And then if you wÍl1 look on page 4 -_
THE COURT: He is talking about various

alLernatives here.

And on page 4 he says, und.er A,
rfwe strongly feer the present buÍrding in chicago
is inappropriate as a museum and the building24
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cooperatíve rel-ationship.

And they cite the Corcoran and the

Pennsylvania Academy, which are precisely a couple

of the issues that we addressed earlier today,

which depending upon how one wants to interpret
paragraph five, the Consent Decree may or may not

be appropríate.

But, your Honor, to answer your

question straight üÞ, until we get a chance to
cross-examine Mr. Stebbins, I would Iike to f ir¡il

out what he understands this settlement is supposed

to be, what he understands the lirnitations on thi.s
collection are, whether or not he understands it
as folks were descríbing the real- meaning of the

Consent Decree.

And also what kind of advice or

guidance he vias given, if âny, concerning Lhe

implications of these allegations by the Attorney
Genera I .

And who vJere his lawyers? Were they

the same lawyers that purport to represent the

Foundation, whose interest he is alleged to have

compromised?

These are questions, Judge, that
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have had

fair shot

a f air shot. That, s all vÍe want, 1g ä

This is a court of equity. And

ï am asking you to exerci-se your equitabre discre-
tion and give us that opportunity.

THE COURT: And can we go back, just
for the last time, before r hear from them againo
unress there is something erse you wanted to add?

ïs there any case where a party in
a non-- why d.on't \^/e car-r it a nonderivative case
or a non-class-action case toa
settl-ement that has had

kind of discovery before

s ett l ernent ?

or a nonparty

opportunity to

MR. CUMMINS: r am Sure

being affected or compromised

To stand here and tel1 you

get thj_s

the Court approves the

if their ínterests
that, y€sr there

that I have

an

are

are

got

have

cases.

it in my

it, but

hip pocket

r
would be siJ-ly. I don't

THE COURT: And the interests t,hat are
compromÍsed, isn't it a fact that these three Board.

members are bound by this settrement to reave the
Board? Is that reaIly the

MR. CUMMINS: Thatrs the long Thatrs
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down because of my schedule. I set this ahead of

a whole bunch

couple of days

it today

of other cases and moved cases for a

so I could read this and get through

MR. CUMMINS: We11, Judge r -'

THE coURT: -- and make this Decision,

SO

MR. CUMMINS: The time vre spent here

today won't be wasted. It is now focused.

us on our nark. If we come back, if we

and \¡/e are short on our proof s, then we

an opportunity to present our position.

come

have

You put
L - -. ?-:J ft u l"L

had

That's all

r¡¡e are asking f or.

THE COURT: I think r/ile have one more

defense counsel here.

MR. GARMENT: MaY f?

THE COURT: Sure.

MR. GARMENT: Your Honor, I listened to

the proceedings today with care and interest, with

a partisan interest as one of the lawyers, but with

a certain amount of, ï think, of objective sadness

to hear some of the things that have been said by

counsel and the nature of the case, the importance

of the case that Mr. Cummins has stressed in his
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The first issue involves an abuse

of power. And these are fighting words in modern

law and politics, and. rightly so. I am talking

about the intervention under the collar of law by

the highest law enforcement office of this StaLe,

constrain theusing the pov/er of

free and unimpaired

by the directors of

exercise of personal j udgrnent

That

our contention that

circumstances that

require the test of

There

that office to

Terra Foundation.

is our allegation. It is

there is sufficient evidence",

are not coincidental, that

testimony.

is, I went on to write, in
justification for furtherany

and

event,

prec i se

abundant

evidentiary discovery under oath.

Second, the

invofves the plain abuse

second paramount issue

of that State power to

aggrandize the State itself by the assertion that

the heart of this case of a categorical self-

proclaimed right to appropriate the property of a

private charitable foundation, its assets, its art

collection, its fundamental constitutional right

of sel-f-government, particularly to determíne venues

for the use of its property and to appropriate that
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than the message that rnight be sent as a result

of this case, if it's concluded with us without

us having a futl opportunity to develop a record.

That might be the message that is sent to other

f olks: rrDon't come to ïllinois if you don't want

the State to take over and hijack your operatj-on.rl

That's what we need to avoid.

THE COURT: Isn/t your objection more

to the whole notion of the 50 y"åt" and the whol-e

notion to this Board having predominant Illinois

representation?

If you do your discovery and you

f ind that there is absolutely no coercion on beha-Lf

of the two or involving the two individual-s,

you stiIl have Professor Brody's affidavit. And

isn't her affidavit or her declaration simply

sayi-ng¡ even if there wasn't that kind of coercion,

this settlement itself shouldn't be is that

the public

shouldn't

policy dictates that this settlement

be approved?

MR. CUMMTNS:

first of all, there has

the answer to that is,
such a great emphasis

of law and fact under

lVe 11 ,

been

on coercion, if as

the circumstances

a matter

that people develop Ín this24

HOWARD N. REISMAN COURT REPORTING SERVICE, LTD.

16di-001838



64

1

2

3

4

5

6

7

8

9

L0

11-

12

13

L4

15

L6

1,7

t_8

19

20

2L

22

23

24

pl-ease, Mr. Todd?

MR. TODD: yes. ftrs Chris Todd.

And Dr. Tucker submitted the Second

Decraration, which is attached as Exhibit l-9. Ancl

in paragraph eight he speaks directly to a

Dr. Stebbins, issue stating that, starting w.ith

his first report to the Board as an advisor iir j"ggr.

there were strategic planning sessions in 200O.

Dr. Stebbins encouraged a review of both in*stat.e
and out-of-state opLions.

He has been

advocate of maintaining a

So f submit

an especially strong

stand-alone museum.

that to

But it gioes on and it
when Mr. perkins ancl.

focus on threatenÌ-nE

wanting to spearhead.

a proponent of the

further

to the

showed Dr. Stebbins.

THE COURT: okay.

says right after that that,
the plaintiffs turned their
him, that/s when he started
the idea of mediatíon.

Nov¿, wasn, t he

mediation from the beginning?

one?

evidence of Dr. Stebbins,

your Honor as

pos it,ion príor
draft complaint that the Attorney General

Am I \,ùrong on this
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direct communication. The rl,c !{as composed of
Jacque Adreani --

THE COURT: And Dr. Stebbins.
MS. STONE: -- and Ted Stebbins. They

'!ì/ere equal members of the rndependent Litigation
Committee.

Without in any way !üaiving the
attorney-client privirege, ï wirr, state that the
rndependent Litigation committee authorized us

to explore the possibility of mediation.

I believe, even before thís time,
Mr. crowe had already started to make noises about
rnediation to your Honor, but they might have beerr

more cl0sery rinked to time. r am not precisely
certain on that point.

THE COURT: I remember even recessing
some of our discussionsr so that Mr. conron to
get on the phone and try to get direction from
the client, who wanted -- I remember one day in
particular, particurarly wanted the mediation idea
to be explored, because it was the plaintiffs who

originally didn,t want anythíng to do with
nediation.

MR. TODD: But, your Honor, this points24
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question before his?

THE COURT: Yes.

MR. TODD: This has mystified me

since I have entered this case. We have this
extraordinary situation where you we are all
proponents of mediation and your Honor is one

of the f am led to bel_ieve, the f oremost

proponents of mediation.

ft is a good thing, but I have never

seen nor would I submit lve would ever want a

mediation where one of the parties, in this case

the Attorney General of the State of IIIinois,
during the course of the mediation, step aside

and uses a very powerful weapon that the Attorney
General has. He says unrerated to the mediation.

He says, "I didnrt reaIIy I didnrt
speak to Mr. Stebbins about the draft complaint. "

That wasnrt Itrs like coming

into a settlement conference and putting a .3s7

Magnum on the table and saying, ',I never talked
about the gutrrrr or whether it would go off or
whether someone could get hurt.

ft's nonsense. I have never heard
of a mediation where in the middfe of the medÍation,
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and regaled this

of the law that

Court with the cri-ticaI

demanded independent and

ana 1ys 5- s

dis-
interested members of
reach decisions about

suggesting to

dis interested

can establ- ish

settlement seen

are arguing 180

issue earlier.

propos it Íon:

THE

wants to be heard, because

f assume, and

this Board, in order to
Iitigation decisions.

Judge, the very folks that are not
you that whether or not folks are

or independent or whether or not ï¡/e

the necessary el-ements to have t.his
for what it is are the folks who

degrees out of phase on that

And it comes down to one simple

Let us please develop the record.
COURT: Okay. I assume that Ms. Stone

she is standing.

tell me if I am wrongr
that Mr. Perkins may want to say something

that a \,r/rong

MR.

or l_s

assumption?

PERKïNS: Judge, I will waít until
after Ms. Stone has to say.

or Mr.

thing.

THE COURT: What about you, Mr. euinlan
Kennedy?

MR. QUINLÀ.N: I would l_ike to say some_

Let her speak.
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or under seal.

THE COURT: Okay.

MS. STONE: fncluding the three that we
have asked for more time to that.

MR. TODD: f don,t mention those.
THE coURT: okay. So ï am going to need

when you present me with the orders, to talce a
few moments and make sure that they correspond with
what my understanding of what everything was.
And r would like to make sure that v/e are covering
everything, because my goal here is to unseaÌ as
much as \,ùe possibly can get unseaLed and so that
all of this can be made availabLe to the publie.

So \¡/e need to f woul-d realJ_y
like to sign those orders today so that overnight
you can qive whatever ís needed to be gj_ven.

Ms. Stone.

I{S. STONE: your Honor, several points.
First, your Honor asked pointedly

of the objectors: ïs there any case where some_
one who is not a party to the hearing has come in
to court and successfully bl0cked the agreement
that the agreeing parties want to enter into?

They have not been able to find
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Chicago. And there was no inconsistency witTr

that position and the

the Board meeting.

Whatever

paragraph eight of his

that this is a serious

documents he agreed to at

Dr. Tucker may say in

Exhibit 1,9 about thinking

Stebbins,

Ì:est

tension with Dr.

about the Foundation,sIong-stat.ed views

interest, that's

believes.

not what Dr. Stebbins himself

coercion, the intimidation,

they don,t have the facts to support it.

The settlenent Excuse me.

mediation documents before

they

Lhe

With respect

have not been able to

Dr. Marshall said that she

accept

thought

the current proposal

to Dr. MarshaIl,

show you the switch,

because once agai.n

you show that in

wouldn't be able

under debate.

The

May

'bo

She

that certain changes should be made

You can tell, your Honor, by tookíng

at the document that the Board agreed to, that
those changes were, in fact, mad.e so that Dr.

Marshall, if anything, was a vigorous advocate

for the Foundation,s interest.

And, in fact, the deal_ did get better
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the col l-ection

a merger with

moving it to

that says they would consider keeping

in Chicago while perhaps considering

the Art Institute or Northwestern or

another city.

So they are citing to ofyou hal_f

by threea sentence from a document authored ¡ce-op 1e

several years ago and using that as their clear
and convincing evidence of coercion. ft just

doesn,t wash, your Honor.

Number three, they use a l-ot of
hyperbole. They talk about abuse of power, a gun

pointing at someone on the settl-ement team, some-

thing rotten here. Itrs a l-ot of very sexy,

highly charged language. But when you strip away

the hyperbole and look at what they really have,
there just isn't any evidence, let arone any clear
and convincing evidence of something rotten.

Your Honor has given them an oppor-
tunity to come forward. you said at the l_ast

hearing, rtWhat you said about the opportunÍty to
take discovery, I have not foreclosed that. r'

I am saying that based on what you

filed, there is nothing to take discovery on right
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And that gets to their my fourth
point, their argument that sounds so appealing on

its face, which is, Judge, âI1 we are asking for
is six hours. You are going to be gone for three
weeks. What's the problem?

I mean, it does sound very reason-

able, your Honor, and given your attentíon to
detail, I'm sure it hasnrt appealed to you, but

your Honor has to stop and think about the equÍ_t-ies

for everyone involved here

First of all, look at what the

resolution is. Look at what the Consent Judgment

we have a dead-1-stsays. It says that by August

line the Board has to meet if you approve this,
the Board has to meet to elect a new Chairman,

eLect ne\^/ of f icers, elect nev/ committee head.s,

elect a new Executive Committee, elect a new

Strategic Planning Committee. These are real
deadl ines .

THE COURT:

lines, but are they

Are you

Okay. They are real dead-

hard and f ast deadl-ines?

trying

there

s igned

to say that the

is no deal if theBoard is going to

Consent Decree is

HOWARD N.

before that day?

say

not24
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they should be afforded an opportunity to disco.¡er"

Fifth point, your Honor. They are

advocating realIy a very dangerous reading of this

proposed Consent Judgment.

When Mr. Garment, a noted lawyer,

gets up and speaks about appropriation of Foundation

property, that's a very scary reading of this docu--

ment. It is not supported by a literal readinE of

this document.

I would think that the individual

defendants would not want this document to be

screwed to be construed in such a \day as to

hamstring the Foundation's going forward.

And I would submit that, íf your

Honor carefully reads the Consent Judgment, asks

al-l the questions you have asked during these

several hours of hearings, yoü will recognize that

the Foundation has preserved to ítself ful-1 rights

to operate its own affairs and businesses, with

the few restrictions we have identified, but that

there has been no appropriation of Foundation

property, that the property remains the Foundationrs

and the 'Foundation Board \^i i11 decide how to use

that property.
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they

claim

if the

But we simply donrt think that
should be granted l-eave to f ile a counter-

when there is nothing to be counter to,

Consent Decree is entered.

THE COURT: f do have one question for

you, Ms. Stone.

Defendant's objections are four-
the first ofpart. And

ï¡as clear on and that, s

the four part I never qrrite

the business about the

number of directors, the four, the five, countingr

the votes.

Let me just start with the begi-nning.

the ConsentThis meeting

Decree with

meeting.

MS.

THE

did she get

MS.

s evera I

party,

not a

\^/as held that

Ms. or Dr.

approved

Marsha I I chairing the

STONE: Correct.

COURT: Letrs start with that. How

to be the chair?

STONE: Your Honor, she has chairecl

meetings as an officer, who is not a named

the only officer of the Foundation who is
named party.

Ever since your Honor ruled that you

Dr. Tucker todidn't think it r^/as appropriate f or
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fuzzy

MS. STONE: Your Honor,

THE COURT: because they

notabout five lawful votes and I am

what your position is on that one.

MS. STONE: Yes. I think it,s
say that there is

are talkinE

quÍte sure

And

some ambiguity in the

as to whether it would

fair to

bylaws n

requireyour Honor.

five or six

We believe out of an abundance of
caution to make sure that this bylaw change is
airtight from the Foundationrs perspectíve that
six members

constitute a

you knowr on

said, we11,

necessarY,

showed up

saying it,s a two-part

the majority who are

who are present in the

because there are only

votes.

should vote for it, because that wor.ll_d

majority of the directors in office,
the Board.

The individual defendants have

they believe

given the fact

it was only five is
that only eight people

at the meeting.

So they said because they are

test, the majority

in office, plus a

presenL

maj ority

meeting and they sây,

eight people present at24
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need six votes? So

MR. PERKfNS: No, your Honor.

THE COURT: lVe have some headshaking.

MR . QUINLAN : Vüe I l- , your Honor ,

THE COURT: How many votes do you need,

Mr. Quinlan?

MR. QUINLAN: Your Honor, wê raised the

possibility under the Statute of l-09.60. I think

al-l- this is academic, because there is no conf lict 
"

But we have raised even under the worst possible

scenar j-o under 108. 60, which is the Statute,
a not-for-profit, and the articles donrt address

their attention to that. Surely no address

their attention to situations where there is
interest. Strike it. Strike that.

Excuse me. That they don't address

the situation where there is an interest, a director
who has voted, but the article date does, and. it
specifically provides that, if there is enough

people for a quorum, including the directors who

are interested, the quorum stands.

Then the only question after that
is the majority of people, when you remove the

interested directors. The majority vote would
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two and that,s enough to carry the day, is that what

you are saying?

MR. QUINLAN: Right, right. Four of the

that would be enough u.n"4,et::six would be voting and

they were a\¡/are of those

it and acted upon it, in

THE COURT: And

things. They acted upon

any event.

so then the vote is four*

Statute applies.

that. because v,/ä

even if they were

stifl it would

could stiII go

for that.

is finished,

here \¡/e had

is no subsequenL

any kind.

the Statute to do it.

hle would argue the

On the other hand, wê only ci-te

are saying under that scenario,

right, which they are not right,

pass, it would be va1id, and. \¡re

forward. So there is no basis

THE CoURT: Okay.

MR. QUINLAN: If counsel

f have a couple of other comments.

THE COURT: Okay.

MR. QUINLAN: Your Honor,

several things.

First of all, there
pleading in front of your Honor of

THE COURT: They want to.

MR. QUINLAN: They want to, but there24
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have filed merely an

substantive pleading.

In all

have made no showing of

no cases of authority to

or any of their requests

the matters that \^/e have

to their objections and

They have done nothing.

This is a1l this time.

objection, which

of this, these things,

any standard. They

support

They

raised

their contentions

have not addressed

our response

and authorities.

Now they

is not a

they

have

l_n

our cases

Atl we have here, your Honor, is

rhetoric. They talk about abuse of pov/er. The

issue here ís there would be an abuse of power if,

in fact, wê get into a situation where this leads

to discovery.

And what we are doing here is putting

ourselves at risk here of having discovery taking

place when there is no pleading on file. And I will

address the counterclaim in a second.

hle talk about policy. They cite

Professor Brody. Professor Brody's commenLs are

very interesting, but they are all- her ov/n opinions.

Her background is in teachi.g, somewhat of the

charitable trusts and not-for-profit, but tax,
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of this, over ten

been fiIed.

February 5th on there

much everybody wasn't

MR. QUINLAN:

from the time that the

that time, they did not

worth noting, âs

situation, first

92

recognize that from

order that pretty

to file anything.

had over five months

I think are

look at the

what can

months. Five months, nothing has

THE COURT: But you do

ansv¿er \^/as due. In all of

fiIe.

Some other things that

was this
supposed

But they

well, here is if we

of all, if we look

you do if you don't have a complaint on file?

The only thing you can do is you file under 54AZ I

which is respondenLs in discovery. That only al-l-ows

you to identify the parties.

RuIe l-81- requíres that the anstrer be

filed in 30 days. Under 24O Excuse me. Under

52608, the counterclaim is required to be fiIed,
with the answer. No counterclaim has been f il_ed..

They haven,t

There has to

asked Ieave to file the counterclaim.

be something that woul-d be meritorious.

We have a situation here that the

real thing and the only

your Honor is the motion

thing that, s in front of

to file on the Consent24
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\,vith discovery

discovery. The

into mediation

are asking for a

for this will be going

here.

only

They

basis

matters.

THE COURT: f'm sorry. You need to slow

I am not even getting thedown, because

are coming so

court reporter

fast. So ï

words, they

that thecan't imagine

them aII.is getting

MR. QUINLAN: OKAY.

THE COURT: SIow it down a little bit.

The mediation

MR. QUINLAN: They are asking for discovery

and the discovery that they are asking for wil-I

necessarily j-nvade mediation. And they have agreed

nediation statements or process would be private

and that nothing that is said there could be used

by anybody in any titigation for any purpose outside

the mediation.

They asked for the nrediation. They

to that.participated in the mediation. They agreed

The only basis for getting

interdicting the mediation is

may have taken place.

authority to get in to

where a criminal act

that, there is no

discovery.

Beyond

invade

But the real bottom line here is24
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nothing other than agreement, the agreement of

the parties

what it is.

and bel-ng the right terms. And that's

So that vre disrniss The case will

be dismissed. ft is dismissed pursuant to the terms

There is no case pending.of that agreement.

has a right

is something

can be fiJ-ed,

96

r ight-s

if there

that

that" r ¡:

ff they have

out there like anybody

any rights, those

elseare

isa case to

can be filed,

wonderf ul-. f

be filed, if there

a complaint that

doubt that there is any. f can/t see

that any grievance has been foisted upon them as a

result of this, other than they are dissatisfied

with the result.

In every situation where you have

a resolution there are always dissatisfied partie 
"

That does not give you a right to complain. ft
surely doesn't give you any right to discovery.

THE COURT: One of the counts of the

countercl-aim is the l-9g3 action. Now, there r,üas a

1-983 action f iled in Federal Court.

MR. QUINLAN: Right.

THE COURT: That's been dismissed with
prej udice?
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abstention rulings, Judge, and. it was done on the
29thr so it was within 30 days.

MR. QUINLAN: your Honor r __

THE COURT: Okay. So it was the 29th of
June. Okay.

MR. QU'NLAN: The plan She does base
it on abstention, but she goes on and arso ad.rlr:*-,rFih:,es

the substance of the l-9g3 action.
THE COURT: She essentially says thab

there wasnrt any 1983 violation here,
MR ' QUTNLAN: 1-g8 3 action, that is correc.L 

"

And they talk about

MR. CUMMTNS: Wei-1, that's a nisi prius
have to refer to, with all due

judge that you don,t
respect to Judge Bucklo.

MR. QUINLAN: your Honor t __ First of ai1,
let me finish. Wou1d you 1ike counsel __

Al_1 f am trying to say is the Court
dismissed it, did look at the merits of it, dis*.
missed it. f t \das out there. f t, s di-smissed.

They say They came back here and
they brought their action here.

I would like to find it. There is
no 1983 action pending here. They are trying
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Mr. Cummins?

MR. CUMMINS: It,s a printed opinion of
Judge Bucklo, s.

THE COURT: Oh, okay. ï,ve got the other
one all marked up.

MR. QUINLAN: page ten of the other one
is the slip.

THE COURT: yes, thatrs the one I have atl
marked up, so.

MR. CUMMINS: It's just easier to read
those, Judge, ât 1east at my age.

MR. QUINLAN: your Honorr on that basis,
we wour-d ask that you sign the order today and tha.b
order is the order that should be signed here.

As I indicated before, the process
nobody has objected to this being the agreement.

Nobody has objected to this being the terms.
And on that basis, I think v/e are

entitled to have the order.
THE COURT: Ms. Stone, you donrt want it

signed today?

MS. STONE: WelI, f donrt think it,s a

matter of corporate formarity. rt shourd be signed
today.24

HOWARD N. RETSMAN COURT REPORTTNG sERVrcE, LTD

16di-001857



LO2

1_

2

1

4

5

6

7

ö

9

i-0

1l_

1-2

t_3

T4

1-5

l-6

1-7

18

19

20

2L

22

23

24

f believe she is in Wisconsin

make every opportunity to fax
to her and get her to sign it.
would be more appropriate for
it to you tomorrow.

But at the same

to approve

time f think

But I think

handmark

to you

Pace

bindinE

it/s something that

tonight. I

the red line

w].ll_

vers l-on

ir
presentus, then, to

Alternatively, we could

the version to your Honor, present it
tonight, with the idea that Stephanie

Marshallrs signature only would become

tomorrow if she agreed to it.

re-added.

it or not

I think the cleaner way to do it
is to give a chance to reach out to Ms. Marshall
tonight.

MR. QUINLAN: your Honor, the only th.i.ng

f would say is it, in fact, is ad¡rinistrative.
ft is reaIly just a scrivener type of thing
rt's making the cr-arif Ícations that your Honor
indicated. That d.oesnrt require anybodyrs approval,
because that says the agreement is the agreement 

"

It would seem to me that we could
do that by interrineating between the rines as to
what these matters being f don/t see

approve it.that anybody has
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These defendants came and said

and conditioned, rtonly if you will do a global

release of us and everybody else, because \À/e want

it to be over with. We don/t want to settle with

the Foundation and 1ítigate agaJ-nst the directors.rr

So they came knowing what the Stebbins

issues were, trying to get more rel-eases . And 'th,¿y

sought those rights for themselves.

5th to the

they \^iere

cipated in

minute they

defendants

that they

and/or Mr.

have been

mediation.

And it's

didn't get

didn't have

only now,

what they

to get the

when at the last.

wanted,

terms

that 'Lhese

they like,

Dobbins

And Dr. Stebbins and f rom Febrrrary

end of May and through June, they th-one¡h.'c

going to get releases. And they partí-

now try to

Stebbins

point

is the

maybe Mr.

person who shouldn,t

able to vote, because he has some kind of

conf I ict.

It's ridiculous, Judge. It v/as the

process of nediation. It was their very terms.

They are the ones that waived the right to complain

about Dr. Stebbins' time.

Coincidence. They want to talk about
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MR. pERKINS: Judge, it was a very
discrete rt's over nov/. we donrt even call it
an investigation, because that terminology dis_
played to the pubric is something \^/e woul-d never
have said. We woul_d have cal1ed it review or
inquiry, because itrs too derogatory to catl it
an investigation.

we Ínvestigate and look into cases
when lve have charges. rve review and do inquiries
when we have matters that we need. to attend to.

The Attorney General is charged
with protecting the pubric interest, the benefieial
interest of 25,000 charities. By ïrr-inois 1aw, he
is the only person who can rook at what charities
do, what charities are doing and question them.

THE COURT: So you made a factual inquiry.
You are making no investigation into the Academy or
in regrard to Ms. Dr. Marshall; is that correct?

MR. pERKINS: Thatrs correct, Judge.
There were no charges made. There v/ere no attempts
to There is no proceedings Ínvolvedr ân inquiry,
Itplease produce this, il a question to them. That was
the extent of it. And those matters ri/ere quickly

24 resolved.
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that took place, Mr. perkins, in
scheme of thinqs \^/as when?

MR. PERKINS: At the end

the parties threatened that

the mediation

of May, when

they weren/t going to
started to 1ook at
certain matters to

continue with

the preparer,

l-ook at.

mediationr w€

because we had

And on May 25tlnl

call-ed an Order to produce, a

produce, produce a particular

MarshalÌ and her school. And

we issued what/s

statutory order tc¡

document to Ms.

that v/as

that

probably by June t_2th, L4tint something

THE COURT: And right before

reso lved

like that.

happened, had Ms . Marshal_L taken any position in
the mediation that ref rects that she h¡asn't
didn't want to settle this case? Did her posit,i.n
change?

Is there anything Ín these d.ocumen.L.s

that reflects a change in her position?
MR. PERKINS: Judge, as you know, what

we have given you in the exhibits is her May 2 i-st
transmittar retter saying she didn r t particur_arly

though she didnrt like everything, she had a

laundry list of things she wanted to change with24
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1-l_0

She was

at the end paragraph she

in continuing mediation,

were not. fr

letter of May 2L,

rrI am interested

these defendants

In her

says,

where

But, Judge, yoü asked

You said, you know, what do they do

hleII, Judge, they have

this question.

now?

and r¡/e are real-Iy

a point where they

discover at all.

We can all

Where are we? We

evidenc:e

are in a part

any rigirb to

no

don't realIy have

Where !üe are at is there Ís a

settlement proposal before your Honor. Maybe they

don't .have a counterclaim on file. Maybe they

d i s covery

And their

have any

argue about that.

But if they do, it's not timely for

to take place under their counterclairn.

objections don't have evidence, that they

proof of wrongdoing.

Your Honor, duress has been univer*

sally defined as a condition which exists where one

is induced by the unlawful act of another. Thatrs
IlIinois Supreme Court law in our State. That's

People vs. Catholic Homes Bureau at 68 ItI 2d, 433.

It's in our papers, unLawfu1.
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out and they will have to f igure out another rrây"

There is no ríght to go on a fishing

expedition in the hope that maybe they will find

evidence that will- then give them rights to have a

cause of action. That/s not how itrs done. you

don/t get expedited discovery to go on a fishing

expedition in the hope.

They just donrt have a position here

that allows them to get the expedited discovery.

And they don't have any pleadings on f il_e tha.t v,¡ar,.ij-d

stand in the way of your Honor entering a Consent

Decree.

THE COURT: Thank you.

MR. TODD: your Honor, ilay I just respond?

THE COURT: SuTe

MR. TODD: CouTd

attention to Exhibit 2L,

that under seal? Thís is

twenty--

THE COURT: Hold

THE COURT:

MR. TODD:

I direct your Honorrs

since your Honor has kept

Dr. MarshalI's May

ir one second.

2L, right?

f need

to get It's your Exhibit

MR. TODD: Correct, yês.

Okay.

You asked the question, did24
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second.

mediator

mediator

MR. TODD: OkaY. That's

THE COURT: There wasn't

There was

on May l-l-th?

MS. STONE:

THE COURT:

on May ll-th.

Just wait one

a meeting of with the

Is that a Friday?

Correct

An all-day session with

And at the concl-usion of that

day, parties walked ar,,iay with the idea that there

rvas a settlement.

MS. STONE: WEI1,

MR. PERKINS: Some Parties, Judge.

THE COURT: Some Parties.

MS. STONE: Not all parties.

THE coURT: We}1, some parties went away

with the idea that there v/as a supplement and thel"l

all the mediator had to do that day was put it in

writing and pass it around.

MS. STONE: Wel1, Do, the

believed that a properly convened

Foundation always

Board meeting

would be necessary, in effect.

THE COURT: Well, yês, but in other words,

the mediator \,ras going to put it into writing. ft

$/as put into writing. It was then distributed to
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Excuse me. She is talking about the Attorney
General's version of the proposal.

MR. TODD: Correct.

THE COURT: No\^/, somebody give me the
exhibit number, please, because itrs getting very
late and ilm getting a rittre bit tired. Terl me

the exhibit number of Mr. Hirriard's proposar. 
"

MS. STONE: Wel1,

THE COURT: lrte have that here .

MS. STONE: Which proposal, your Ho¡.ro.¡:?

THE COURT: The one after May l,j-th.
MS. STONE: As long as your Honor uncler_

stands

May is

Consent

that the proposal

not the proposal

Judgment.

THE COURT:

MS. STONE:

being discussed back in
which found form in the

Okay. Wait one

Two technicall_y

second.

di f ferent
proposals.

THE COURT: Right. I/ve got I am

just tryíng to understand counserrs argument and

in order for me to understand it, f have got to
put it in context. And that's Exhibit K of the
Ä.ttorney General, has got what

f s this what Mr. Hilliard hras24
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COURT: And she is saying, ttI am

my comments on David Hilliardrs

PERKINS: That's correct.

COURT: Okay. Now, go ahead"

TODD: Your Honor, it speaks for

And in reply to the last comment,

that/s why \^/e need some evidence,

THE

going to make

vers ion . tl

MR.

THE

MR.

itself.

Dr. Marshall- to clarify what was

f know Mr. Perkins from our

he conceded he doesn't read

l-ast conversation,

minds. He is tett.ing

Marshall/s mind. We

why !üe

in her

need

nind.

you what r,vas in Mrs.

need for her to tell us.

Dr.

MR. PERKINS: I think the tast paragraph

of Dr. Marshallrs May 2Oth document, your Honoro

says, "I am very interested in continuing working

on rnediation. tr I reaIly wasn't reading her mind.

f was reading her words.

MS. STONE: And, your

words at

Honor, you have her

the Board meeting,

she said she is voting her free wil_l. She

being coerced.

And, again, your Honor, it makes no

words.

where

is not

You have her

24
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from attending.

MS. STONE: ANd

even able to participate

like Madame Ahweiler.

some people l^/ere not

on the phone, your Honor,

MR. PERKINS: Most were, Judge. Most of

the Board members participated.

THE COURT: And there v/as a circulation

of what right before that meeting, of what was

a latest draft, which

from Ms. MarshalI?

MS. STONE:

THE COURT:

see these proqress,

better at the end,

MS. STONE:

L20

also enbodied subsequent i-npu.'t:

That's correct.

And the bottorn 1ine,

is the Foundation came

did it not, because of

It did, your

as you

out

this?

Honor, and,

not supposecl Le.¡v/e v/ereyou know,

get into

think we

said in

again, I thought

the intricacies of

were supposed to be

mediation to further

rnediation. I didn't

able to use what v/as

their litigation

strategy.

THE COURT:

didn't say what she

read it.

MS. STONE:

They rdere real sinple. They

said. They just asked me to

WelI, without myself vÍolating24
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hardly getting better.

I think it's ProbablY tinre to wrap

it up. I would just say this' your Honor. When

Mr. Perkins'was speaking and explaining who said

what to whom, what happened when, without any

record, that/s precisely why !üe need this discovery.

And I am not going to put you through the same

arguments once again.

I just ask you to grant us the

Iimited relief that v/e are requesting.

I thínk there is more than amPle

evidence before you to justify that relief and

not give us that will in our judgment comproníse

this entire process that you spent so long and

hard on.

And we ask you to rule in our favor

on that matter, Judge, and símpIy defer, do what

they say is alleged housekeeping. And we dispute

that, âs well. Defer ruling on this matter until

v/e have had. an opportunity to present you with the

evidence that \4¡e said we wilI present.

Thank you very much

THE COURT: Thank You.

Counsel, we have had a long day todaY
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their cases.

This case has had a very, very

contested and, shall we say, tortuous history

since Last September when it was filed.

I believe there have been three
appeals, there may have been more, with cross

appeals and. further appeals. There have been

There has been a contest along the line of
virtualJ-y every issue that has been raised in
the case and it's an important Foundation and

it's an important case and it needs to have

careful and deliberate consideration. And ï have

tried to do that.

f have found nothing in these

papers that

shoul-d cause

have been cited by the

me not to approve this

I real1y don/t it as a close call

to counsel- and

see

with the fine amount of

was done here.

I have thought about the process of

objectors that

settl-emen't.

with respect

work that

where v/e \¡¡ere

history of the

\dhy v/e went.

when hre went to mediation and the

case and what we v/ere facing and

very difficult process to
go to mediation. And the

It v/as a

even get the parties to24
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and again today in Chambers.

And after you get through aI1 the

music and. all the stuff in the beginning of getting

everybody on the line and you try to get to that

first motion, which is an interrninable motion to

change the documents, which never got changed,

I listened and relj-stened to the section of the f,a"¡re

when counsel for the Foundation advised everyone

about their f iduciary oblígations and their vot-es.

And I listened to the way Ms.

Marshal-I voted and what she said and how she said

it, as

how he

well as Dr,

said it.

This

she

Stebbins and what he said and.

was a lady who was in

She v¡as running that meeting and she was

ling some very

in this meeting without any

she wasn't

control.

contro I *

early on

hes itation ,

going to go

difficult situations and

a

sa id,

changethat if they made

for this thing.

She didn't like the change that

and she wasn'tStebbins

had

go ing

who

been advanced by Dr.

to go along with it.

was being intimidated

t al.so d.rcl

And this was not a lady

by anybody.

not feel that there v/as24
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Foundation.

But I don't read this Consent

Decree as the restrictive document that counsel

for the defendant has said that it is.

I think this collection can be

moved around and loaned and shown throughout the

world and everybody, including the people of the

State of Illinois, are going to benefit from thah,.

f do have a very severe probJ-em.

And I won't sign a piece of paper that has that

last sentence on it, that says no other public

statement sha1l be made. So that has to be changed

with combj-ning the two sentences and. putting in

the words, rrand these parties have agreed. rl

And I won't sign it unless I donrt

want to sign a red line or a sloppily-written daer¿"-

ment today. I want that first paragraph corrected

so that it says who filed answers, including

defendant MichaeIi, who is not mentioned in here.

Everybody who has filed a current responsive

pleading.

And as far as I am concerned,

I have no problem allowing these defendants leave

to file their ansvrer and that can be put in there,
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this action. And thatfs without prejudice to them

bringing any other separate lawsuit that they

see may be appropriate in any

that they may have against any

not part of this case.

1-30

valid cause of

may

act i on

ind.ividual. But it's

doubts. I believe this is

conclusion. I do not see

there has been abuse of Povier

see it as a case in whicir the

This Foundation v/as lucky enough to

and capable media-have one of the most experienced

tors. ï did not reallY believe that this case could

be mediated successfulty to conclusion'

At the time that it went out, I had

some very, very strong

a just and aPProPriate

it as a case in which

and I definitelY

State has tried

don't

and succeeded to take control of a

charitable foundation.

The AttorneY General is not

controlling this Found.ation, as being alleged in t'he

papers. And this court is going to be abl-e to cofl*

tinue to operate the way theY have.

The big difference is that this Board

is nohi going to be able to operate. There will be

a functional Board, which there has not been for

almost a year nolrr. And the Board will be able to

HOI^IARD N. REISMAN COURT REPORTING SERVICE' L'ID'

16di-001872



l_

2

3

4

5

6

7

ö

9

10

l-1

L2

1-3

L4

l_5

1-6

T7

t_8

L9

20

21-

22

23

]-32

THE COURT: On the what, sir?

MR . CUMMINS : On the counterc 1a irn , the

denial of the counterclairn.

THE COURT: Iatell , once f sign that,
I don't have to certify anything. you have got

a final order and you can go up to the Appellate
Court tomorrow. I will be signing alI of these

tomorrow, with the exception of the question of the

unsealing. And I want to do the unsealing toníght..
MR. CUMMTNS: And you are making a specíf j"c

there is no conflict with

THE COURT: T am not putting any Find_ì-ngs

of Fact in the order that I am signing, but I am

telJ-ing you that I do not see anything in the
papers that have been presented to me. And I have

read all the mediation papers that have been as

attachments here. All- the sealed documents.

I have not seen anything here that
wouÌd d.efeat the entry of this Consent Decree.

MR. CUMMïNS: The reason I want a clari-
fication, Judge, a ruJ-ing with respect to

fee I

f inding ,

respect

your perception

coerced, which

HOWARD

I gather, that

to those two directors?

you made

that they didn't seem to

l-s24
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members that should not have participated.

Is that what you are saying?

MR. CUMMINS: T am wanting you to make a

ruling on that, yês, Judge.

THE COURT: They could properly parti-

cipate in this decision and they did property

part i c ipate

MR.

in the decision.

CUMMTNS:

finding, because that,s

MR. GARMENT: May I, your Honor,

THE COURT: Yes, sir.

MR. GARMENT:

ment at your Honor¡s

you articulated.

It is a very long

commencement of thÍs proceeding

I just want to c-i.ari.fy that
an issue.

express my disappoint-

ruling, understanding what

disLance from the

and I would

on the record to simply have it appear once

that this case started with a suit that h/as

I ike

again

brouEht

by two dissident directors, Mr. Buntrock and.

Mr. Gidwitz, which were not privileged documents,

it would have been a very clearf very flagrant
slander, because it, was filled with false aIlega-
tions that have been known to be fa1se.

On the basis of that pleading,24
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out of all of the cosmetic changes and alteraticns

that have nothing to do wÍth the fundamental defect

in this case that started right at íts beginning,

continued aII the rday through, and it, s no\^/ f inally

sol-idif ied in the Judgment of the Court.

MR. QUINLAN: Your Honor, I have to

object and ask the comments be stricken. Counsei-

has no basis to make those comments. Franklyo

the only test of this has been where your Honor

denied the motion to dismiss.

And they have filed an answer today,

which adnits there is a cause of action. So I don/t

know how counsel- can stand in front of this Court

and make his grand speech of the basis that there

is something here that is totally unfounded.

The complaint was proper. ft was

it's now been f ounelfound proper by

proper by fÍIing

it be stricken.

this Court and

an answer. Ànd I object and ask

MR . CUMMINS : lVe 1I ,

THE COURT: ï am not

Judge t --
going to be

of counsel, s

str ik i ng

remarksany remarks of counsel. AlI

may stay on the record.

And there v/ere There was no24
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THE COURT: Which one, about the Speci-al

Litigation Committee?

MR. CUMMINS: Yes, about all the conflicts,

Judge.

THE COURT: OkaY.

MR. CUMMfNS: All the conflicts, which

quite frankly no one has addressed in resofutì cn

of this matter at any tj-me, including the fact that

Iawyers who purport to represent the Foundation can

currently represent fol-ks individually who pu::pt;::tl

to be taking actions inconsistent with the

Foundation.

But I just assume, when folks macle

those pleadings, they believed it to be true.

THE COURT: Mr. Cummins, there comes a

time that all litigation has to be ended. And

this litigation is going to be ended tomorrow in

this Court with the signing of these orders.

And the only thing that is going

to remain is the Petitions for Attorney's fees,

which the Consent Decree requires me to adjudicate.

And if f am \n/rongf I am sure the Appe1late Court

is going to telI me I am wrong and I will see you

al-Ì back here.

1-O
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MS. STONE: I

to respond to the l-ast

obj ectors .

SidIey, Austin, Brown & Wood soIelY

represented the Foundation' We do not represent

any of the defendants in their any of the

directors in their individual- capacity' We do

not represent Dr. stebbins in his individual

capacity. He has another lawyer for that

purpose.

We do not rePresent Dr. Marshall in

believe it's necessary

salvo by counsel for the

L40

merely the

non*named,

Stebbins and

her individual capacity. We represent

Foundation. We give advice to the six

nonparty directors. That includes Dr '

Dr. MarshaIl.

Austin,

There is

reserve

There is no conflict bY SidIeY'

Brown & Wood at any point in this case'

no conflict anYwhere.

Thank You.

MR. QUINLAN: Judge, I would like to

my comments for the lounge across the

street after the proceedings here '

Thank You.

THE COURT: We are in recess' Thank you'
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STATE OF TLLINOIS )

) SS.
coUNTYOFCOOK )

I, HOWARD N. REISMAN, being first duly

sworn on oath, says that he is a court reporter

doing þusiness in the City of Chicago, County of

cook, and state of Illinois, and that he repo::t+rf j-n

shorthand the proceedings had. in the matter of the

above-entitled cause, to the best of his knowledge,

skill, and ability, and that the foregoing is a true

and. correct transcript of his shorthand notes so

taken as aforesaid and contains aI] the proceedings

had at the hearing of the said matter.

/t /?nou*, í¿:-t

o ARD N. REfSMAN, CSR ancl l:ì{*itl¿1i.'y'

Public, Cook CountY, Illinoís
License #oe+-ooo4l-l- -/'3i'e/

Expires 5/3L/03

HOI¡TARD N. REISMAN COURT REPORTTNG SERVTCE' LTD.

16di-001878



16di-001879



sent By; cuiuMlNs & cFoNIN; 31 25780500; 25-Jul-01 1 1 :e7AM;

IH THE GRGTJTT COTTII üF COüß TOUìNFÏ,IIITTOS¡

Pâgê 2/4

,ìPt
TCc
FILE
DOCKËTED

?.

-\-.'*etcc6-

\ iå rrrrlàc<-

Ë5 ÈËeÉB*\ óR9Ë.4É'Þ

+\ r¿¡*¡frcl +-rnÀe'<'#åI -

NO.

OTJÞEa.

$n¿-

\å(lrË, \bo
¿"-<I \tuv¿- Ca*.,^.Jr *b R-st?, a,åù,ÉÆA i.4

alarheo Vlo,¿.'1

\t.- çræ+nls*
J

flr\ e¡n;bl* -ÇUr r*r Écr-¡1pc'..{- *ft-+nc- #\eal"'r* äE-oS^ fu¿,
P.*f \+41+a<* ry;| S:3rff*p*= 1 

+t'r+\t Ee* c¡'r+e¡.\*-*I
a*¿.epþ €- e<\rt\o,!>-'# B¡r#- 2+, *Ê ?-5 ð.Ë\ F=t, r+rh',-l-*

¡

f+\\ s.t"¡'-r>'\: Çr*-t É"-.{pF ^tstf fl+r-\fr{ Qe.+o--rge. *+

þ-,uov"- Þ-e,.d"".t"É
' Õþø+\7¿'t* 1çÞ +1+ É*,:E\\---'1¡'r'1+ r+^+-\

4Lr; ¡\¡+r 4 C-ñ=¡rvì-àa-

frr Fla,n*K*
3o r¿. '-+fu.\\¡. E$ï*

tå^'v¿*
lZ+ c)-*'. -o

aå.eE:
'-çi 

' 1r- tÉ ;ç ¿ IYo.

*\
rt/ 1 0'd

M7*ú¿t-
Bnffir{. ctDRIr oF TEE çIRCUIÎ COÎJRÎoF COOr COüñTr. r,I,tüols

-
E 89-t

F4üË

ÞI ÞE4€
ilÊ-l + It113 råfl0c IlltlulJ l0 tl0l$lÍll0 

^tålllVHt+þHJ 
fi'lËl'00 l0-l?-]lll

16di-001880



Sent By: CUIVMINS & CRONIN; 31 25780500; 25-Jul-01 1 1 :274M; Pâge 3/4

IH TËE CITCUIT COUHÍ OF COOtrCOT]NÏT, II,IJHOIS

NO. eC å$ \a*5cl

\at-rå r €.Þ ô.1

OÏ TH,

a- fì\

N
fc"

A Pr-'ptio Ê*-*çrt*te. lr' )¡ÉttÔåò*,.l# ft!+*-\'-nÉ ts I*l'-- Þt*ça**l
I +rnt\\ r-€r^t.r¿'i¡r\ c-rrde-- É*.3-\

ti.

5. A* c:*f^,hlns 9,Ë
€..a- çt*''"=lo\- **1 +J.-Ñ\;+*

**,,å + +t* P*d*'* Q.oç*":= "a ,

\t.a,- !ã
?t

Þ¡ +Ê) 1'øÐl ¿t,Þ þ'-*v*\+*-- #o Ë*-'*t¿+'*'^ t]"
lls 3B-1+5 t=' h¿tc---¿¡- grq\nìfr'l+ be_*-¡ti 6cb-i-J

<f;,*-l^+-{n=t"ra. - 0l _fb'r flu...+. K t
3Õ rrr*. F+Êà\[C-

ä4{-L-*
"(-+vjÊ,l?'rp

ñ(?'+
Est¿t ¿ Ê99-l

GW¿¡\**
tÆZ* tsi t-T'

, l-L- é:Ë+'å- N*

ERÍ}FIT. CI,ER¡T OF TEE CIRCTIT COTIRÎ OF COOË

êf rÁ--.tùyvt- ì C/.ìl.l- t I /'1¡^ r.úrf r z . ññF-Ê\_
t tÊ'l + )tu3it tilol lllllull i0 ilqlEllt10 tilltl{YH}tloÈJ ITYSl:t0 lo'¡¿''lnf

16di-001881



Sent By: CUMMINS & CRoNIN;

5uc

Pâge 4/4

IH Tffi clrf,I.tlT cftrIlt OF Çoofi,cotil{Tf, ü$mË

Þ.¡¡"ïd.çcË ¿'l.,s.L

IrtO. Ç0 e${= l3f S t
t*tl+ !r€/vu\ , 4-r[. *{.

onxtEn-

fs\1¡ G.È drt/U É, Ë.o ¡ar¡/6 Êero¿Ê. }ltr¿ {¡urt-Þ

ñr ÞbJÊ, Puat,ú't ¡rÊts t' å1ÞE^t\É? ðen¡+a¿É /4Þvo/J

TÞ FrfÉ þ hÊ-tLÊ t,\J gxc[55 oË lr-P+6é-J lruì¿¡'lçrt

e \Ð Ïùq- r:eËÉ'ur¡¿r¿l Èlr lL.F ¿Tflil5 0 t&tdJ- Ínslto¡'i -T-cr

frtA AÊ¡4rÊÊ ,Ài g'vçeJs Df ,S-ffoçry t T 'J'

rùgvr.ga, crt-ÞËr\ËÐ 1$ of T*r E P u'q ¡nj\lrÊf l / 
T1.¡Ë*

rs-¡¡.-çtns¡e1 e**err.au ç o r,-D \t.ìùÊ D.¡alaetO* ÐæÈ ^¿â¡fl

{rr4str o¡.l S glte- \LË^É-ßt-/ 6vf¡¿¡¡e¿'

Ne??rVF
Q*¡,,*LÊ¡rh qtLl )¡'.tølb t\ L

.ûltur ûucurrpfl
tu 

^j 
- r=ô fúlç

t Ifr øl't*o I L ânLrlv- lÉ
ludgCr lfo,

Lr,r-l rb¡ -e#eÊ
EROW¡|. c¡#Rt oF fEE CIRCtÎIT oF cooll oouHlr. ËLlfrots

31 25780500; 25 -J uI - 01 1 1 :284M;

IL

nDOe

E rr-r Ê0/t0'd EEg-I + IU31J Jün01 llfltÈ ll lÚ mlsl^10 ÁË:llHïHlltoül IIYBI:00 l0*Ê¿-Ïl

16di-001882



Sent By: CUIUüINS & CH0NIN;

BOBf l{ | P. (:UMMtNS
rDc0rúmm i ¡ !ç.on ln,f ottt

31 25780500;

Curr,rMtNs & ÇR0N¡N, l-[C
AITORNEYS .AÑ fJ çOUN'rI (tR5

77 WtJr wAcrFR L)RtVE
5uilË,,r800

C tl lCAGfJ, t Lt I NOIS fi0tr0 I
FHTJNE: (31?) 578-0500

FAXr (3121 57ß.ttt4

25-Jul-01 1 1 :274M; Pâge 1

, Hr.)M^5 C, CReNf N
I c({tcu ñm I nf ùf onin. com

TELECOFIER TRANSMITTAL COVER ËHEET

To: Chris Todd Ter.BcoplnnNo,:

Fï.oM¡ Robert P. Cummins

Þerr: July ?5,2001 Ttme:

CLIENT/M/ITTERNO.:283 Opnn¡'¡'on:

Tornl NUMBER oF pAGËs BEtNc SENT, rNcil.IrrrNc THts pÄcn:

242-126-799q

ll:27 am

Meesugc:

IJ'you did not receive all pages, or if .you have any qu¿$tiens, please call (3i,2)578-050il.

TIÍTI] TNFORM.ÀÏ'TOT{ (:'oN'T'A]NIID IN I'HIS TELECOPIED MESEÀCE, TNCI.{II}TNG /IfiY &NCLUSUIIEST IS ATTORNEY
Pnlv¡LE(;EI) 

^NDiroE 
CONTTIIEIIITIÂL INFORMATION INTDNDED ONLY r,'OR I'ltE l,SE OF TIIE fNttfVIIlLI¡lL OR ¡)N'l'r't'Y

N.{MEDABOVF,ÂSÁ,DDRESSF.E.'.l',HliR¡:VrÍlril,fil¡ïriF,MrN^T¡oN}r}rlìTRrRfIIIoN,ORC.OTYINCOt'rHtsc(tMMrrNIc/rTroN
EY{IRTOANYONEOTTTEßTHANTIIEINTSNDEI}ADI}RtrSSEEISSTRIC"I'LYPR()HIEITEÞ. IFYOTJHAVEÍIECEWEDTIIIS
(I()MML'NICATTONINERRO&FLEÀqE ¡MMlllllÂ'l'lll.YrrloTrF'y t',$FylDLEfftONE,ÀNDnETURNTH¡:,O|rtGrNÀLMESSA.GE
Tf}Ilfi^.I-'I'HEÂBOV[,ÂDNRESSVIATIIE II.S.PDSTAI.¡INRVI(:E,'I'H/T.FIKYOTI,

Pw

4

16di-001883



16di-001884



CIRCUIT COURT OF COOK COLINTY, ILLINOIS
COTJNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of
the Ten'a Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the A¡ts,

Plaintiffs,

VS

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PATIL
HAYES TUCKER. a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an

Illino i s Not-For-Profrt C orporation,

Defendants.

TFTE PEOPLE OF TFIE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P I ai nt i ff- I nt erve no r.

vs

JUDITH TERRA, a Director of the
Terra Foundation for the A¡ts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra
Foundation for the A¡ts, and the TERRA
FOLTNDATION FOR THE ARTS,
an Illinois Not-for-Profit Corporation,

No. 00 CH 13859
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CONSENT JUDGMENT AND ORDER

This case having come belore the Court upon the Complaints of in the first instance,

Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, ex rel. James E. Ryan, Attorney General of lllinois, the Terra Foundation for the A¡ts
(the "Foundation") having moved for judgment on the pleadings, defendants Sen. Alan Simpson,

Dr. Paul Tucker and Mrs. Judith Terra having filed a verifred answer to the complaints by leave

of Court on July 24, 2001, and defendant Mr. Naftali Michaeli having filed a verified answer; the

plaintiffs Mr. Dean Buntrock and Mr. Ronald Gidwitz, the Foundation and the Illinois Attorney
General having reached an agreement to settle this dispute pursuant to Mediation ordered by this

Court, it is hereby ORDERED as follows:

1. This Court has personal jurisdiction over the parties and the subject matter of
these actions.

2. Plaintiffs Mr. Buntroc( Mr. Gidwitz, the illinois Attorney General and the

defendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions. To that end, the PlaintiffDirectors and the People of the

State of Illinois hereby release and discharge the Terra Foundation for the A¡ts, its oflicers,
directors, agents and employees, and the Foundation hereby releases and discharges the Plaintiff
Directors and the People of the State of lllinois from any and all claims and obligations of any

kind or nature raised in or related to the matters raised in this lawsuit, whether in pleadings,

motions or argument, other than those obligations set forth herein.

3. For at least frfty years from the entry of this Order, the Foundation shall remain an

tllinois corporation, maintain its principal ofüce in, and have its corporate headquarters in
Illinois. For at least flrfty years from the entry of this Order, the Foundation shall also maintain
its books and records in lllinois, which shall be available to the Attorney General of Illinois for
inspection during normal business hours upon reasonable advance notice to the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S. and

abroad) and the laws ofthe State of Illinois and act consistently withthese undertakings. The
Foundation remains free to determine how best to achieve its goals, including (without
limitation) where and to whom to make grants.

5. For at least fifty years from the entry of this Order, the Foundation shall maintain
and exhibit the Tena Collection of American Art ("the Collection"), either by itself or through
partnerships or arrangements with other institutions, in the Chicago metropolitan area. If at any

time thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinois corporation or to cease maintaining its principal offrce, corporate headquarters

and books and records in Illinois, it shall first give one year's advance written notice to the
Attorney General of Illinois of its intent, which notice may be given before or after the end of
such fifty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney
General's ability to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to manage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

a
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programs and for scholarly use, to make loans and to acquire works for, and de-accession works
from, the Collection. Nothing herein shall be deemed to interfere in any way with the
Foundation's abiiity and freedom to continue to conduct its activities, operations and programs in

Giverny, France, which ability and freedom the lllinois Attorney General specifically
acknowledges and agrees to.

6. The Foundation shall amend its By-Laws to

expand the Board by August l, 2001, to include hfteen members (except
that for the flrrst year the Board may include up to sixteen members);

institute initial staggerqd terms of one, two, three and four years for all

Directors with subsequent terms of four years each, and each of the fifteen
Board members shall be elected to aterm of one, two, th¡ee orfouryears
as the Board determines appropriate for each Director elected, subject to
the requirement that each of the five new Directors serve an initialterm of
four years; and

establish term limits for all Directors, with no member serving more than

eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenty-five years from
entry of this Order, a majority of the Board positions be at alltimes held by residents of lllinois,
with the exception that until the 2002 Annual Meeting or December 3 1, 20Q2, whichever occurs
fìrst, fifty per cent of such Board positions shall be held by lllinois residents.

8. All current members of the Board of Directors will serve only until the 2¡J02

Annual Meeting and will not be eligible to stand for election to the Board of Directors at any

time thereafter.

9. The Foundation will add to its Board the following five Directors, each of whom
shall be elected to serve an initial term of four years and be eligible for election to one additional
four-year term:

James R. Donnelley

Marshall Field V

Dr. Kathleen A. Foster

Prof. Robert S. Hamada

Frederick A. Krehbiel

10
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The new Chairman of the Board shall be chosen from among the f,rve new
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I l. As soon as practicable after the new Directors have taken ofäce, new offrcers and

committee heads shall be elected. The new Executive Committee shall be composed of the
newly elected officers and committee heads. The new Strategic Planning Committee shall
include Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to
negotiate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12 Reasonable attorneys' fees incurred by the Foundation's Directors in connection
with this lawsuit, as determined by the Court, shall be paid by the Foundation.

13. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom
specifrcally denies any wrongdoing or liability. The Court retains jurisdiction over the actions
and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order
and for such further orders and directions as may be necessary or appropriate for the construction
and effectuation of this Consent Judgment And Order.

14. The Plaintiff Directors, the Attorney General, and the Foundation agree to the
mutually-acceptable press release attached as Exhibit A, and agree that no other public statement
shall be made by the Plaintiff Directors, the Attorney General or the Foundation or any of their
attorneys, agents or employees on their behalf regarding the Litigation, the mediation or the
settlement.

ENTERED:

DATE
Kinnaird f,'tl,4.l'1,

4-

16di-001888



PlaintifÊDirectors of the Terra Foundation

Dean L. Bu

D

wttz

Date
r) 0, 0l

Attorney General of Illinois

By

Print Name

Date

The Terra Foundation for the Arts, an
Illino i s Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

d By

Its

Name

Date

(Title)
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Plaintiff-Directors of the Terra Foundation

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date

Attorney General of Illinois

By

The Terra Foundation for the Arts, an

Il linois Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

its

Print Name

Date:

',1 )e

Date (
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PtaintifÊDirectors of the Tera Founqladon

Deaa L. Bunfrock

Datc;

RonaJd L, Gid\¡¡itz

Date

Aftorney Gencral of lllinoir

B

Print Name

Date

The Terrr Foundation for the A¡ts, ¿n
Illínoi s Nor-for"Profit Corporuioo.
pursus.nt to resolution pæsed by itg
Board on üuo ¿ 2o0 t

Hlù T-Ê.EI(u¿ à(

,l*,L*-

P,+t,Print Name: IN

Dale: J ¿... 7 L00

tr*ltL

(Tirle)
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EXHIBIT A

,IOINT PRLSS RELEASE re BUNTRO et. al. v. TERRA FOUNDATION. et al.

The plaintiffs and the Foundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra
Foundation's collection for no less than 50 years. The Foundation will continue to manage its

affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art. The Attorney General is satisfied that the settlement upholds

the interests of the people of the State of Illinois. The plaintiffs and the Foundation are pleased

that a settlement could be reached.

The plaintiffs and the Foundation have agreed to let this statement stand alone,

No further statements are to be made.

(-'Hì ll3+899!'l
-6-
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747 F.Supp. 1074
(Cite as: 747 F.Supp. 1074, *1076)

prospective relief incorporated into the extended

collective bargaining agreement. The extended
collective bargaining agreement would bind its
signatories to the terms ,of the settlement. The
plainriffs agreed,to settle these actions and forego
their claims for back pay and attorney's.fees in
exchange for wage and job classification concessions

made explicitly enforceable by a collective
bargaining agreement. But because Essex House

was not a signatory to the extended coliective
bargaining agreement, it was not bound to honor the

prospective relief. As a result, the arbitrator
reasoned that Essex House gave no consideration to
the union for the settlement and was not cove¡ed by
the memorandum of understanding.

After the a¡bitrator's decision, the parties,petitioned
this Court to approve the settlement, even without
Essex House. This Court scheduled a hearing for
July 19, 1990, pursuant to Rule 23(e) of,the,Federal
Rules of Civil Procedure, to (l) consider the terms
of the proposed settlement, (2) discuss the

sufficiency of the notice provisions to the plaintiff
classes, ,and (3) set a date for hearing,objections to

the settlement. Fifteen minutes before .the 3;00
p.m. hearing:time, this Court received a letter from
new counsel for Marrion, Proskauer, Rose, Goetz &
Mendelsohn, by signature of Bettina Plevan,
objecting to the settlement (the "Marrion letter').
The Marriott letter indicated that Marriott had
retained the Proskauer firm just days before to
represent Marriott in connection with the
proceedings regarding the settlement before this
Coun. The basis of Ma¡riott's objection was that

defendants' counsel pursued the settlement even
though it excluded Marriott, which it had
represented up until:Marriott retained the Proskauer
firm. As a result, Marriott alleged that defendants'
counsel had been in a conflict of interest with respect
to the settlement. Marriott asked the Court not to
approve the settlement, and for time to investigate
their conflict of interest allegation.

At the July 19, 1990 hearing, the Court hea¡d
argument and colloquy on Marriott's allegations.
Marriott represented th¿t it only objected to its

exclusion from the settlement, not to its terms.
Marrion conceded they would settle on the exact
same terns, except that since they no longer owned
the Essex House, they could not sip the extended
collective bargaining agreement. Nikko, the current
owner of Essex House, refi¡sed to sign the collective
bargaining agreement. The Court recessed the
hearing until the next day for counsel to discuss

Page 3

senlement of Marrion's claims

At the hearing held July 20, 1990, the Court
determined that the Marriott letter provided 'an
insufficient basis to proceed *1077 with ,an

investigation ,of the charges against defendants'
counsel. The Court then ,considered the notice
provision, and ordered that publication of the
settlement be expanded from the union trade paper to
also include rwo weeks of.daily publication in'the
New York Daily News and El Diario. Further, the
Court set September.l0, 1990 :as:the final hearing
date for objections to the settlement. ln connection
with the September 10, 1990 hearing, the Coun
received only one set of objections, from Marriott.

II. Discussion

A. Settlement of the Actions

[][2] In approving this senlement of these class
actions, this Court should determine whether the
settlement is 'fair, reasonable, and adequate." Ross

v. A.H. Robbins Co., Inc., 700,F.Supp., 682, 683
(S.D.N.Y.1988); Weinberger v. Kendrick, 698 F.zd
61, 73 (2d Crr.l982), cen. denied, 464 U.S.'818,
104 S:Ct. 77, 78 L.Ed.zd 89 (1983); Wright,
Miller .& Kane, Federal Practice and Procedure:
Civil 2d $ 1797.1 at 378. In this circuit, a

presumption in favor of settlement exists where (l)
the settlement w¡rs reached after armsJength
negotiations; (2) the proponents are counsel
experienced in similar cases; (3) there has been
sufficient discovery to enable counsel to act
intelligently; and (4) the number of objectants or
their relative inrcrest is small. Ross , v. A,H.
Robbits, supra, 700 F.Supp. at 683; Munsey Trust
v. Sycor, Inc., 457 F.Supp. 924, 926
(S.D.N.Y,1978); see Weinberger v. Kendrick,
supra, 698 F.Zd at 73-74. In applying these
criteria, this Court will first and foremost consider
the interests of the absentee class members. See

Støe of West Virginia v. Chas, ffizer & Co., 440
F.zd 1079, 1085 (2d Cir.l97l); Wright, Miller &
Kane, Federal Practice and Procedure: Civil 2d $

1797.1 at 392-93; 3B Moore's Federal Practice l
23.80[4] at23487.

[3] In this instance, the plaintiffs and settling
defendants have met the bu¡den of sustaining this
presumption in favor of the settlement. First, this
seftlement was consr¡mmated afrer five years of
litigation as a part of contract negotiations for a new
collective bargaining agreement. The collective

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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747 F.Supp. 1074
(Cite as: 747 F.Supp. 1074, *L077)

bargaining agreement negotiations were themselves
"arms-length" negoriarions, evidenced by the months
of negotiations undertaken to extend rhe existing
collective bargaining agreement. It undoubtedly
follows rhat the subsumed seulemenr negotiations
were conducted at arms-length. Second, counsel
for plaintiffs and defendanrs are experienced labor
lawyers who have represenred ¡heir respecrive
parties for years. Third, these cases have been
litigated for many years, and have undergone
extensive discovery and much legal maneuvering.
Finally, not one single plaintiff in any of the classes
objected to a singie term of this seniemenr. Thar no
plaintiff out of the several thousand involved in these
suits objected to the terms of this sertlement is a
testimony to its fairness and sufhciency. As stated
earlier, it is their rights that are the primary concern
of this Coun in evaluating this settlement.

As stated earlier, only one set of objections was
received, namely, those from defendant Marrion
Essex House,

B. Marriott's Objecrions

[4] Defendanr Marrioft objects to the proposed
settlement on two grounds; (l) that the notice was
insufficienr, ar;rd, (2) that defendants' counsel was in
a conflict of interest by pursuing the settlement even
though it did not inciude Marriott. Both of these
objecdons are wirhout merit and must be dismissed.

1. Notice

This Court squarely considered the conreil of the
notice and the exrent of its publicarion before
approval. The transcript of rhe July 20, 1990
hearing reveals that form of the notice and extent of
its publication were discussed extensively. The
Coun only approved the notice after expanding the
publication to include rwo weeks of daily publication
in the New York Daily Nsws and El Diario. At that
time, the Coun explicitly determined thar rhe notice
form and its expanded publication ilû78 were
sufficient to inform the class members of the
settlement and its terms. Further, it is utterly
disingenuous for Marrion to raise insufficiency of
notice ar this late time. Counsel for Marrion
received the proposed norice of settlement in
advance of the hearings held July 19 and 20, tggl.
Marriott at that time did not raise any objection to
the proposed notice form, even though they had
every opporruniry to voice their concerns.

Page 4

2. Conflict of Interest

Marriott's conflicr of interesr objection can only be
considered if it meets wo threshold requirements.
First, as a non-sertling defendant, Marriott only has
standing to object if it demonstra¡es thar rhey will
suffer "formal" or "plain legal prejudice" as a resulr
of this settlement. [FNl] Waller v. Financial
Corporation of America, 828 F.2d 579, 583 (9rh
Cir.1987); Quad/Graphics, Inc. v. Fass, 724 F.2d
1230, 1232 (7th Cir.l983); In Re Corrugated
Container Antirust Litigaúon, &3 F.Zd l9S, ZOg
(5tir Cir.1981); Wright, Miller & Kane, Federat
Practice and Procedure: Civil 2d $ 1797.1 ar 408.
Second, Marrion's conflict of i¡terest allegarion can
only be a valid objection if the settlement terms were
negotiated while any porential conflict existed. ^In r¿
Corrugated Contained Antitrust Litigation, supra,
U3 F.2d at 208. Since Marriorr cannot meet either
part of this tesr, its objection must be dismissed.

FNl. There is subsrantial authority to support tlre
association and the union's proposition that
Marriou per se has no sanding to object to this
settlement at all. First, the associarion argues that
Marrion is not even a pany to the seülement since
these suits are separate actions later consolidated.
Second, some couns have held thar non-settling
defendans per se do not have standing to have
their objections considered. See, e.g., In re Fine
Paper Litigation State of Washington, 632 F.Zd
1081, 1087 (3d Cir., 1980); Wainright v.
Kraftco,53 F.R.D. 78, 8l (N.D.ca.t97l). This
Court need not reach these arguments in
determining these maners.

First, Marriott argues that it stands to suffer formal
legal prejudice because senlemenr of the other suits
puts Marrion at a disadvantage with respect to its
own settlement discussions with the union.
Marriott's contenrion in this regard is at best highly
speculative, and of doubtful relevance to the question
of formal legal prejudice.

With respect m 85 Civ. 0216, Maniorr's legal
rights exist independent of the disposition of the
other suits or other defendants. The suit against
Essex House was brought as a separate action. The
class of plaintiffs seeking relief from Marriott is
distinct from the setfling classes. Whatever
fìnancial liability that Marrion may incur after a trial
on the merits is independent of the disposition of the
other suits. Marriott may still raise every single
legal theory in its defense now that it could have
without the settlement. Marrion cannot demonstrate

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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747 F.Supp. 1074
(Cite as: 747 F.Supp. 1074, *107E)

that it stands to suffer any legal prejudice at all from
the settlement of the other suits.

Vy'ith respect to 85 Civ. 9925, the dismissal of the

other hotels and the association similariy does not

prejudice Ma¡riott's legal rights. The Essex House

was operated as an independent entity, and whatever

actions might be proved against it only relate to its
own conduct. Essex F{ouse's potentíal liabiliry is

also nor related to the other defendants.

Second, a review of the sequence of events

surrounding this settlement reveals that the alleged
conflict, if it existed at all, only a¡ose after
determination of the settlement terms. The union

and the association opened negotiations on the

extension of the collective bargaining agreement in
September, 1989. The memorandum of
understanding setting out the terms of the settlement

was executed on January 30, 1990. During the

settlement negotiations, defendants' counsel

represented all of the defendants and executed the

agreement on behalf of all of the defendants. When
the dispute arose over whether Essex House was

included in the settlement, defendants' counsel

maintained that Essex House was, and argued on
behalf of Essex House at the arbitration hearing.

Up until the May 10, 1990 decision of the arbitrator
holding that Essex House was +1079 not included in
the settlement, Marriott's interests and the interests

of the other defendants were one and the same. By
Marriott's own logic, the potential conflict only
arose after May 10, 1990, when the other ten

Page 5

defendants decided to pursue the settlement without
Marriott. But this divergence of interests occurred
over three months after the final terms of the

settlement were memorialized into the memorandum
of undersmnding. Given this sequence of events, it
was impossible for the settlement negotiations to
have been tainted by any conflict. Indeed, the

record shows that the association and defendants'

counsel fought vigorously for Marriottls rights.

In sum, it is most revealing that neither Marriom nor
any other parry to this entire litigation objects to the

terms of the settlement. After considering the terms

set out in the stipulation of settlement, the arguments

of counsel, and that no objections from the classes

has been received, this Court f,rnds the settlement

fair, adequate and reasonable under the

circumstances, and should be approved.

III. Conclusion

The Court hereby approves the settlement of the

above-captioned as set out in the stipulation of
se$lement dated July ll, 1990. For the reasons

discussed, Marriott's objections to the settlement of
the above captioned cases are hereby denied in all
respects. Contemporaneous with this order, the

Court will sign the order of settlement previously
submitted to the Court as exhibit D to the stipulation
of settlement.

So Ordered

END OF DOCUMENT
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486 F.Supp. I168
Fed. Sec. L. Rep. P 97,299
(Cite as: tlE6 F.Supp. 1168)
H

United States District Court, N.D. Illinois, Eastern

Division.

Ruth PANTER et al., Richa¡d Weiss, Alan
Markovitz, Paul,Kriendler, David H.

Greenstein, Ronald Egnor, William Saltiel et al.,
Michael DeBartoio, Joseph

Berke, Plaintiffs,
v.

MARSHALL FIELD & COMPANY et al.,
Defendants.

Nos. 78 C 537, 78 C 620,78 C 1179,78 C 1141, 78

c 1700, 78 c 2556, 78 C 2067,
78 C 2373 and 78 C 2480.

March 3, 1980

Class actions were brought by depanment store

shareholders against the depanment store and its

off,rcers and directors for alleged,'violations of
securities laws and of corporate frduciary duties,in
connection,with withdrawn proposed exchange offer
made by another department store. On defendant's

motion for dismissal, or in alternative, for directed
verdicts, the District Court, Læighton, J., held that:
(l) defendants did not violate provision of Securities
Exchange Act of 1934 proscribing r¡se of
manipuiative or deceptive device or contrivance in
purchase or sale ofany securiry, nor did they violate
rule promulgated by Securities and Exchange

Commission pursuant to such statute; (2) defendants

did not violate provision of the Act proscribing
engaging in any fraudulent, deceptive, or
manipulative acts or practices in connection with any

tender offer; and (3) , directors did not breach

fiduciary duties, existing under Delaware law, by
resisting take-over attempt solely to perpetuate
themselves in off,rce.

Judgment entered on directed verdicts.

West Headnotes

0l Federal Civil Procedure €2111
170Ak21ll

[] Federal Civil Procedu¡s Þ2126.1
L70Ay2t26.t

(Formerly I7OAk2l26)

Since directed verdict deprives plaintiff of

Page 63

determination of facts by jury, motion therefor
should be sparingly granted; nevenheless, if facn
and inferences point so strongly and overwhelmingly
in favor of defendants that rial court is ,convinced

reasonable,men cannot arrive at verdict contrary to

one in defendants' favor, granting of the motion is

proper. Fed.Rules Civ,Proc. Ruie 50(a), 28

U.S.C.A.

[2] Federal Civil Procedu¡s æ2¡52
r70Ak2t52

When evidence in case is such that without weighing
credibility , of witnesses there can be but one

reasonable conclusion as to verdict'to be reached,

district judge should determine the proceeding by
directing verdict, without submission to jury.
Fed.Rules Civ.Proc: Rule 50(a), 28'U.S.C.A.

[3] Federal Civil Procedu¡¿ @2142.1
t70Ak2t42.l

(Formerly l70{lûl42)

District judge should direct verdict where evidence,

with all justihably deducible inferences, will not

support verdict in favor of parry deducing it.
Fed.Rules Civ.Proc. Rule 50(a), 28 U.S.C.A.

[4] Corporations €310(t)
l01k3l0(1)

General authority and power of department store

directors, who allegedly violated securities laws and

corporate hduciary duties in connection with
withdrawn proposed exchange offer made by another

depanment store, was to manage corporate business

and affairs for department store shareholders, and

the directors' authority at all times was absolute, as

long as they acted within the law; questions of
policy and internal management were, in absence of
nonfeasance, misfeasance, or malfeasance, to be left
wholly to their decision.

[5] Corporations €310(l)
l0lk3r0(l)

Under Delaware law, directors of publicly owned

corporation do not act outside the law when they, in
good faith, decide that it is in best interest of
company and its sha¡eholders that it remain
independent business entity. 8 Del.C. $ lal(a).
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[6] Securities Regulation @66.16
3498k60. ló

(Formerly 3498k64)

3498k60.63(l)
(Formerly 3498k146)

In cases concerning alleged violation of provision of
Securiries Exchange Act of lg34 proscribing
purchase or sale of security by manipulative or
deceptive device or vioiation of Securiries and
Exchange Commission rule promulgared pursuant to
such secrion, evidence, in order ro esrablish
violation, must prove that person or persons engaged
in such sale or purchase did so with in¡enr to
deceive, manipulate or defraud, and expression "any
manipulative or deceptive device or contrivance," as
used in the starute and the rule, proscribes knowing
or intenrional misconducr. Securities Exchange Act
of 1934, g lO(b) as amended l5 U.S.C.A. g Z8j(b).

[10] Securities Regulation Þ6¡.63,t,
3498k60.63(l)

(Formerly 3498k146)

Absent showing that depanment srore, its officers,
or its directors engaged in purchase or sale of any
securiry during period from time acquisition
negotiations iniriated by anorher depanment store
began until proposed exchange offer made by the
other department store was withdrawn, and absent
showing rhat the officers or direcrors in any way
acted with intent to deceive investors by controlling
or artif,icially affecting price of securiries, no
liabiliry could be imposed, under provision of
Securities Exchange Act of 1934 proscribing use of
manipuiative or deceptive device or contrivance in
purchase or sale of any security, or rule promulgated
by Securities and Exchange Commission pursuant ro
such starute, on basis that alleged intentional and
deceptive failure to disclose poiicy of remaining
independent resulted in manipulation of price of
stock of the depanment stoÍê¡ Securities Exchange
Act of 1934, $ lO(b) as amended l5 U.S.C.A. g
78j(b),

Page 64

Acquisitions, expansions, and purchase of new
stores are management decisions which, even though
some shareholders may consider them breaches of
fiduciary dury, are not grounds for liabiliry under
provision of Securities Exchange Acr of lg34
proscribing purchase or sale of securiry by any
manipularive or deceptive device or contrivance i¡
contrayenrion of Securiries and Exchange
Commission rules and regulations, or rule prescribed
by the Commission pursuant to such srarute, unless
there is deception, misrepresentation, or
nondisclosure in violation of the starute and rule.
Securities Exchange Act of lg?,4, g l0(b) as
amended l5 U.S.C.A. $ 78j(b).

[7] Securities Regulation @6¡.16
3498k60.16

(Formeriy 349Bke)

There can be no violation of provision of Secu¡ities
Exchange Act of 1934 proscribing purchase or sale
of any securiry by manipulative or deceptive device
or contrivance in contravention of rules and
regulations promulgated by Securities and Exchange
Com¡nission or of rule promulgated by the
Commission pursuant to such statute, 

-unless

evidence establishes that person or persons charged
with such violation used mail or other
instrumenmlity of interstate cotlrmerce, purchased or
sold securiry, or sought to effect purchase or sale of
securiry, and used manipulative or deceptive device.
Securiries Exchange Ac of 1934, $ lO(b) as
amended l5 U.S.C.A. g 78j(b).

[8] Securities Regulation €=60.16
3498k60. l6

(Formerty 3498k64)

Exchange of shares in connection with merger or
saie of corporate assets co¡tstitutes 'purchase ãr sale
of securiry' within provision of Securities Exchange
Act of 1934 proscribing purchase or sale of securiry
by manipulative or deceprive device or contrivance
in contravention of such rules and regulations as
Securities and Exchange Commission may
promulgate and within rule Commission promulgated
pursuant to such statute. Securities Exchange Act of
1934, $ lO(b) as amended 15 U.S.C.A. $ 78j(b).

[9] Securities Regulation Þ60.63(l)

I l] Securities Regulation €="60.16
3498k60.16

(Formerly 3498k&)

In order for provision of Securities Exchange Act of
1934 proscribing fraudulent, deceptive, or
manipulative acts or pracdces in connecdon with any
tender offer to become operative, there must be
exchange or tender offer, or at least announcement
of one. Securities Exchange Act of 1934, $ l4(d, e)
as amended 15 U.S.C.A. g 78n(d, e).
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For purposes of provision of Securities Exchange

Act of 1934 proscribing fraudulent, deceptivg, or
manipulative acts or practices in connection with any

tender of-fer, .phrase "tender offer" means any

proposal, by individual, group or corporation, made

through public arurouncements or other means of
communication, to purchase securities made in
manner likely to preÞsure sha¡eholders into making
uninformed, ill-considered decisions to sell.

Securities Exchange Act of 1934, $ 14(d, e) as

amended 15 U.S.C.A. $ 78n(d, e).

486 F.Supp. l168
(Cite as: 486 F.Supp. 1168)

It2] Securities Regulation €::p60. 16

3498k60. l6
(Formerly 3498kØ)

[3] Corporations $a585
101k585

Under Delawa¡e law, directors have benef,it of
presumption that their judgment in dealing with any

plur of merger was made in good faith and

attributable to rational business purpose.

[4] Secuiities Regulation €:='60, 16

3498k60. l6
(Formerly 3498k64)

Conduct of department store directors was not lin
connection with any tender offer," within meaning
of provision of Securities Exchange Act of 1934

proscribing engaging in any fraudr.rlent, deceptive, or
manipulative acts or practices in connection with any

tender offer, and thus their conduct was not in
violation of such statute, where letter from another
department store desiring to acquire the department
store was only request that the directors and officers
of the department store engage in merger
negotiations, the proposed exchange offer was

subject to condition, and the other depanment store

never purchased any of the first department store's
shares nor did it in any way solicit or urge
sha¡eholders of the first department store to sell.
Securities Exchange Act of 1934, $ l4(d, e) as

amended 15 U.S.C.A. $ 78n(d, e).

[ 15] Securities Regulation @=6¡. 16

3498k60. l6
(Formerly 349Bke)

Absent showing that directors of department store
made untrue ståtement of material fact or omined
statement of material fact necessary in order to make

statements made not misleading, the di¡ectors could

Page 65

not have vioiated provision of Securities Exchange

Act of 1934 proscribing engaging in fraudulent,
deceptive, or manipulative acts or practices in
connection,with any tender offer in connection with
anempt by another depanment store lo initiate
merger negotiations and in connection with proposed

exchange offer made by the other department'store.
Securities Exchange Act of 1934, $ l4(d, e) as

amended l5 U.S.C.A. $ 78n(d, e).

[16] Federal Courts Þ17
t70Bk17

In class action brought by department , store

shareholders against the department store and its

offrcers and directors for allgged violations of
secu¡ities laws and of co¡porate,fiduciary duties in
connection with withdrawn proposed exchange offer
made by another depanment store, it was

appropriate for district court to exercise its

discretisn to retain pendent jurisdiction over the

claims of alleged violation of fiduciary duties and to
determine whether the shareholders had established
prima facie.case, even though the shareholders failed
to establish prima facie case of federal securities law
violation.

I I 7] Corporations €::;¡307
l0lk307

[ 17] Corporations €:=3 l2(5)
10lk3l2(s)

As f,rducia¡ies, corporate directors owe, under
Delaware law, corporation and ,its shareholders
duries of honesry, loyalty, good faith, diligence and

fairness; they must act for beneht of the corporation
and its sha¡eholders, and never use their fiduciary
positions to further their personal interests;

corporate directors who negligently waste assets of
company in buying stock of another corporation, and

thus interfere with rights of shareholders, commit
breaches of their frduciary duties.

[8] Corporations €:¡¡t82 3

l0lkl82.3

Under Delaware law, majority of shareholders of
corporation owe fiduciary dury to minority.

n9l Corporarions O- 182.3

l0lkl82.3

Under Delaware law, it is inequitable, and hence
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breach of fiduciary duties, for corporarion acring at
instigarion of majoriry of irs shareholders ro issue
stock, without considera¡ion, solely to prevent
minority sha¡eholder from completing tender offer
that is proceeding in accordance with law.

[20] Corporarions @>535
r0lk585

Where directors of depanment store decided, as
exercise of business judgment, that suggested
acquisition or proposed merger with another
depanment store was not in best interest of the
department store, the directors had valid reasons ro
believe thar any merger of the stores would violate
antirusr laws, and acquisitions which the directors
authorized management of the depanment store ro
make were each consummated after directors
considered business projections by management,
received advice of lawyers and expens, and
consulted with accountants and investment ba¡kers,
and reasonable ground existed for litigation brought
against the other department srore to resolve the
antirust questions, the directors did not breach
fiduciary dury, existing under Delawa¡e law, by
resisting take-over offer solely ro perperuate
themselves in office.

[21] Corporations C=310(l)
l0 rk3 r0( l)

its shareholders.
{'lI7l Roben S. Atkins, Freeman, Atkins &

Coleman, Ltd., Alan L. Unikel, Rosenberg, *1172
Savner & Unikel, Chicago, Ill., Donald H.
Weinberg, Koh¡, Saverr, Marion &. Graf,
Philadelphia, Pa., Arthur T. Susman, Richard prins,
Roben D. Allison, Frins, Flamm & Susman, Ltd.,
Harry A. Young, Jr., Bilandic, Neistein, Richman,
Hauslinger & Young, Lrd., Lawrence H. Eiger,
Much, Shelist, Freed, Denenberg, Amend & Eiger,
P. C., Chicago, Ill., George p. Birnbaum, Ira B.
Rose, Phillips, Nizer, Benjamin, Krim & Ballon,
Sman D. Wechsler, Roben Harwood, Edward
Labaton, Kass, Goodkind, Wechsler & Labaron,
New York City, Sherrie R. Savett, Berger &
Montague, P. C., Sreven Kapustin, Mitchell
K¡amer, K¡amer & Salus, philadelphia, pa., Hugh
J. Schwartzberg, Schwanzberg, Barnett & Cohen,
Max Sherman, Dvorkin & Sherman, Chicago, Ill.,
for plaintiffs.
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Bryson Burnham, Tyrone Fahner, Charles W.
Mulaney, Jr., Kelly R. Welsh, Mayer, Brown &
Plan, Hammond E. Chaffetz, Joseph DuCoeur,
Donald G. Kempf, Jr., Kirkland & Ellis, Michael
W. Coffield, Daniel J. Pope, Charles W. Deuser, II,
Cofheld, Ungaretti, Harris & Slavin, Lowell E.
Sachnoff, Marvin A. Tenenbaum, Sachnoff,
Schrager, Jones, Weaver & Rubenstein, Chicago,
Ill., for defendants.

MEMORANDUM

LEIGHTON, District Judge.

This is a consolidated jury triaì of four out of nine
related class suirs in which the complaints allege
violations of Sections IOb, l4d, and l4e of the 1934
Securities and Exchange Act. Twenty-one plaintiffs,
on their behalf and representing four subclasses of
16,662 shareholders who own 9,054,065 shares of
common stock of Marshall Field & Company, a
Chicago based depanmenr store, sue for preliminary
and permanent injunction, damages, and other relief.
The suits are brought under federal securities laws
and rules and regulations of the Securities and
Exchange Commission. plaintiffs invoke the
jurisdiction of rhis courr pursuant to 15 U.S.C. s
78aa; and they allege pendent claims based on
doctrines of the common law.

In the ea¡liest suit filed in this courr, 7g C 537,
plaintiffs and class representatives are Alice D.
Sinsheimer,[FNl] Sam Brown, Arnold Kamerling,

Under Delaware law, directors of corporations
discharge rheir fiduciary duties when in good faith
they exercise business judgment in making decisions
regarding the corporation, and when the directors ac¡
in good faith, they enjoy presumprion of sound
business judgment, reposed in them as directors,
which courts will not disrurb if any rationa.l business
purpose can be atuibuted to their decisions.

[22] Corporations GÞ310(l)
l0lk3t0(l)

[23] Corporatio* €=ttt
l0lk585

In absence of fraud, bad faith, gross overreaching or
abuse of discretion, couns will not, under Delawa¡e
law, interfere with exercise of business judgment by
corporate directors.

Under Delawa¡e law, corporare direc¡ors have dury
to oppose take-over which they have derermined
would be detrimental to interests of corporation and
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Juiius Green, George A. Levitt, Jack Stacey, Jr.,
Estelle A. Stacey, Anita H. Johnson, Donald E.

Tracy, Barber J. 'Tracy, Irving J. Hillman and

Stanley Bernstein; in,the next, 78 C 620,:Richard
Weiss; in the next, 78 C Ll4l, Paul K¡iendler.of
New Jersey; [FN2] in the next, 79 C 1179, Allen J.

Markovitz of Pennsylvania; tn the next, 78 C 1700,

David Ftr, G¡eenstein; in the next, 78 C 2067,
William Saltiel and Clarice Saltiei; in the next, 78 C
2373, Michael,DeBartolo of New York; in the next
78 C 2480, Joseph Berke; and in the last filed of
these cases, 78 C 2556, Ronald Egnor of New York.
Plaintiffs, in varying amounts, are owners of the

common stock of Marshall Field & Company, a

Delaware corporation with its principal offices ,in
Chicago, Illinois.

FNl. Ruth Panter, the original plaintiff in 78 C

537, was dismissed from the suit during the

pretrial phase of the case.

FN2. Where the citizenship of a plaintiff is not

stated, it is because he or'she is a citizen of
Illinois.

The defendants are Marshall Field & Company,

[FN3] Angelo R. Arena, George C. Rinder, and

Arthur E. Osborne,, prçsident and chief executive
officer, executive vice ,president, and ,senior vice
president, respectively, of Ma¡shall Field; Jean

Allard, Edward McCormick Blair, John M. Budd,
Alben B. Dick, III, Howard M. Packard, John M.
Simpson and Harold Byron Smith, Jr., directors of
the company.[FN4] Each defendant, also in varying
amounts, is a Marshall Field sha¡eholder.

FN3. Marshall Field & Company is only a

nominal pa¡ty. Plaintiffs have stated that they
seek no judgment or relief against it since they are

its shareholders, and thus owners of the

corporation.

FN4. The death of John M. Budd, prior to this
trial, has been suggested; but no anempt has been

made by plaintiff to substitute his legal
representative as a defendant in these proceedings.

See Rule 25(a), Fed.R.Civ.P.

In a stipulation of the parties approved by this court
in a pretrial order, it has been +1173 agreed that trial
on the pleadings in Weiss, 78 C 620, Egnor, 78 C
2556, and Berke, 78 C 2480, will be binding on all
parties in these consolidated cases with the exception
of the plaintiffs in Panter, 78 C 537.

Page 67

In each of these consolidated class suits, after the
jurisdictional, venue, and general class aliegations,
plaintiffs complain [FN5] that in early October,
1977; a California corporation named Caner Hawiey
Hale, through cenain members of its board of
directors, approached'Ma¡shall Field & Company
and expressed an interest in the two companies
beginning to negotiate a merger; that this in¡erest

continued from ,thar time through and including
February 21, 1978; that on December 12, 1977,
Caner Hawley Hale delivered a 'letter to Fieid
proposing that it 'consider a transaction whereby
Caner Hawley ttrale would exchange a quantiry of its
common stock for outstanding stock of Field; that
included in the proposal was,the understanding that
Field shareholders would have the option of
receiving cash up to 49% of:the total transaction;
that on the same day, Carter Hawley'Hale issued a

press release announcing this communication that
was transmitted by it to Field; that f¡om time to time
prior to that date, -substantial, listed companies,
other than Caner'Hawley Hale, also approached
Field proposing a merger or other form of
permanent, relationship between 'Field and those

companies; that in February, 1978, Caner Hawley
Hale announced that a'specific tender offer would be

made for Field's cornmon stock under the terms of
which Ca¡ter Hawley Hale would acquire
outstanding cornmon stock of Field for cash and

stock amounting to approximately $42.00 per share;
that Section l4(e) of the Securities and Exchange
Act of 1934, 15 U.S.C. s 78n(e), provides in its
pertinent part that:

FN5. This summary of the conduct about which
the complaint is made, and of the unlawful course
ofconduct alleged, is taken from the frrst amended

complaint in Panter, 78 C 537 and the amended

complaint for injunction and otÌ¡er relief in Weiss,
78 C 620 because, when examined, it can be seen

that the allegations in the other complaints are

either identical or substantially similar to those in
these two cases.

It shall be unlawñrl for any person to make any
untrue statement of a material fact or omit to state

any material fact necessa¡y in order to make the

statements made, in the light of the ci¡cumstances
under which they are made, not misleading, or to
engage in any fraudulent, deceptive, or
manipulative acts or practices, in connection with
any tender offer or request or invitation for
tenders, or any soliciution of security holders in
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opposition to or in favor of any such offer,
request, or i¡vitation.

It is further alleged rhat, i¡ spite of the prohibirions
contai¡ed in Section 14(e), defendanrs, rhe directors
of Marshall Field, conspired ro and did embark on a
course of conduc¡ designed to deceive plainriff(s)
and other ciass members in order to induce
plaintiff(s) and orher class members to oppose the
tender offer. It is also alleged that defendants
conspired and embarked upon a course of
manipulative ac[s and practices designed
substantially ro inhibit plainriff(s) and orher class
members from accepting the tender offer. plarntiffs
allege a course of conduct, followed by defendants,
aimed at defeating the render offer of Caner Hawley
Hale, and misleading and deceiving Field's
sha¡eholders and the public with regard to the
company's plans for corporate expansion. In other
counts of the complaints, it is alleged that the same
course of conduct unlawfully violares Section lO(b)
of the Securities and Exchange Act of 1934, and
Rule l0(b)-5 promulgated thereunder by the
Securities and Exchange Commission; and funher,
that the acrs of rhe defendants abour which plaintiffs
complain, and which they allege are unlawfl¡I, were
breaches of fiduciary obligations which defendann,
as Marshall Field directors, owed to the srockholders
of the company, including plaintiffs and other
members of the ciass. Plaintiffs pray for injunctive
relief, damages which one plainriff claims exceed
$200 million, the award of attorneys' fees and costs,
and such other relief as the coun may deem just and
proper.

Page 6E

considering the establishment of other stores in orher
areas of the counrry including Northbrook, Illinois,
and the sourhwest United States. They funher admir
that Field has discussed with orhers the possible
acquisirion of orher stores.

In addirion, defendanrs have pled affirmadve
defenses, including their allegation thar plainriffs'
complaints fail to stare a claim on which relief can
be granred by this court; that the complaints fail to
satisfy the requirements of Rule 23, Federal Rules of
Civil Procedure, precluding plaintiffs from
proceeding in these class suits; rhar rhe complaints
fail to satisfy the requirements of Ruie 23.1 of the
Federal Rules of Civil Procedure, and thus plaintiffs
cailrot proceed with a derivative suit; and that the
complaints are barred in whole or in pan by the
applicable sratures of limitations. Defendanrs
request the court to dismiss plaintiffs' complaints,
award them costs and fees, and grant them such
other and further relief as may be appropriate.

After four week in which the jury has heard
evidence consisting of testimony of thirteen
witnesses, excerpts from four depositions, a v¿ìst
number of exhibits, and several stipulations,
plaintiffs have rested their case in chief; defendanrs
now move for dismissal pursuanr to Rule 4lþ), or in
the alternative, for directed verdicts pursuant to Rule
50(a), Federal Rules of Civil procedure. These
motions require the court to view the evidence in the
light most favorable to the plaintiffs; [FN6] and ail
reasonable inferences which can be drawn from the
evidence must be in their favor.[FN7] Accordingly,
the coun determines that the following are the facts
most favorable ro the piaintiff which the jury in rhis
case could find from the testimony, the deposition
excerprs, the stipularions, and the exhibits in the
record.

FN6. Duriso v. K-Mart No. 4195. Div. of S. S.
Kresge Co., 559 F.2d 1274, 1277 (5ttr Cir. 1977);
læscher Building Service, Inc. V. I¡cal Union
No. 133, etc., 310 F.2d 331 (7th Cir. 1962).

FN7. Gehrhardt v. General Motors Corp., 5gl
F.zd 7 (2d Cir. 1978); Hacken v. Reynolds and
Co.,577 F.2d948 (5th Cir. 1978).

I.

Marshall Field & Company [FN8J is a tuIl tine,
high quality depanment srore which has sold general
merchandise, apparel, and furnirure in Chicago and

11174 Defendants have answered each complaint,
and they deny all allegations which charge that rhey,
in any way, have violated any of the provisions of
the Securities and Exchange Act of 1934, Section
lOb or l4(e), or any fiduciary dury owed to the
stockholders of Marshall Field & Company. They
admit, however, that on or about December 12,
1977, Caner Hawley Hale delivered a ietter ro
Field, but stare rhat the letter speaks for itself; that in
connection with the letter, defendants caused to be
published a communication in the Chicago Tribune
that incorporated a lener to Field employees; that
they mailed a letter to Field's sha¡eholders; that they
filed a lawsuit in the Unired States Disrrict Coun for
the Northern District of Illinois against Carter
Hawley Hale; that thereafter they agreed to acquire
five former Liberry House Stores in Washingron and
Oregon, and announced plans to open and operate a
store in Houston, Texas; and that Field is
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other large cities of the country. It was founded in
1852 by the Chicago merchant, Marshall Fiêld, and

the company expanded gradually over the nexl
century. By'the end of 1,976, it 'was the eighth
largest department store chain in the United Sntes,
with 31 stores, 15 of them in'the Chicago area and

others in Cleveland, Ohio, and in Seattle and

Spokane, Washington. The company is today a

publicly owned corporation, with,more than 16,000

sharehslders haVing purchased in excess of
9,000,000 shares of its contmon stock sold on the

New York and Midwest' Stock,Exôhanges. Its'board
of directors at the end of '1976 consisted of rwelve
persons with extensive industrial, financial, business

and *1175 professional backgrounds; ltve of'them
were executives of the company. It'had'five
corporate and subsidiary 'divisions and employed
thousands of persons in various capacities; but no

member of the Field family either: occupied a

management position or was' a director of 'the
company. For the year 1976, rMarshall Field
reported to its sha¡eholders that it had made sales

totaling $609.9 million.

FN8.. Hereafter in this'Memorandum, Marshall
Field & Company.will be referred to as MarShall
Field, Field, or company, as the context may

require.

Despite this growth, Field's expansion did not
match that of other department store chairs. It.was
an attractive combination of'stores and was highly
regarded for the ,quality of its name, one which
industry leaders thought could be taken anywhere in
the country. But because of its accumulated worth,
the s¡rength of its balance sheet, its large cash

reserves, and its borrowing po¡ential, leaders of the

depanment store business considered Field
wlnerable to,a takeover by another company. ln
fact, investing shareholders studied Field's earning
reports, resea¡ched its performance 'and determined
that (Field in mid-1976) was a good company for a

takeover. " tFNg] This evaluation had become

known to Field, its management and directors as

early as the late 1960s.

FN9. This was the testimony of Joseph Berke, the

plaintiff and class representative in one of the

related suits, 78 C 2480, and is found in

Transcript p. 3510.

ln 1967, one of the companies that expressed an

interest in a merger with Field was Carter Hawley
Hale,[FNl0] a oationwide, multi-division chain of

Page 69

department stores with corporate ofltces in Los

Angeles, California; Nothing came of this

exþression because tl¡e directors of Field decided

that the com?aqy's furure lay in remaining an

independent corporation. Carter's interest,

however, was significant. It had operated traditional
depanment stores since 1946. It was a large

company with locations in several cities and

operations covering northern California and the

southwestern United States. Caner constantly
analyzed potential ma¡kets throughour this country
and'Canada; it acquired several stores each year

from the origin of its business. By 1977 it had

increased its operations to 7l traditional stores, 30

specialty stores, and 433 book stores. It continued
to expand by acquisitions throughout the time the

controversy in these suits arose.

FN10. Hereafter in this Memorandum, Carter
Hawley Hale will be referred to eittrer as Caner,
or by the acronym CHH, as the context may

require.

Being an attractive company, one wlnerable to a

takeover, presents many problems to the

management, the directors, and the shareholders of a

publicly owned American corporation. A takeover
can be either friendly or unfriendly. It is friendly
when solicited or welcomed by the target company.
It 'is unfriendlyr when the talget company is the

object'of acquisition by a raider who, complying
with state and federal securities laws, makes the

required disclosures and proposes an exchange or
tender offer for the number of outstanding common
shares of the,company that will result in contrsl of
the target. A takeover, when unfriendly, has a

disruptive effect on the management of a target
company and its þard of directors. It may be

welcomed by some, but not all of the target
company's sha¡eholders. A takeover can be

expensive; it often raises questions of possible

violations of the antitrust laws; and it presents
problems under the securities sarutes and the rules
and regulations adopted thereunder. Conseçently,
a company vulnerable to a takeover must have
guidance f¡om lawyers, investment bar¡kers,

accountants, and business consultants.

For a long period of time prior to December 10,

1977, Marshall Field'was such a company. In each

instance when approaches were made to its di¡ectors
by anyone interested in acquiring it, or by another

corporation that. desired a merger, the directors
considered the matter but concluded in each case that
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they did not want the company,s uniqueness among
its cusromers diluted by affiliation or merger with
another retaiier. Pressed, however, by the problem
of the company's conrinued vulnerabiliry ro a
takeover, Field's direcrors soughr the advice of legal
counsel. They consulted *1176 the New york law
firm of Skadden, Arps, Slate, Meagher & Flom. On
December 9, 1969, they employed the services of
Joseph H. Flom of that firm, a iawyer whose
expertise was in proxy contests, mergers and
acquisitions, render offers and going- private
transactions. Flom, after becoming acquainted with
Field's posirion in the depanmenr store industry,
including i¡s financial standurg and potenrial, Eave
the direcrors his advice on whar they should do when
the company was confronted wi¡h any inquiry or
expression of interest in being acquired or being the
subject of a merger. He also advised the company's
executives on how to react to the prospect of a
takeover.

He told the directors, and through them the
executives, that in each insrance when an acquirer
expressed interest or the proposer of a merger made
an approach to Field, represenÞtives of managemenr
should listen, bearing in mind that the inrerests of the
company's shareholders were paramount. They
were to respond by indicating that Field was not on
the block, and if the panicular execurive believed the
suggestion of acquisition or the proposal of merger
was being made seriously, he should express the
views of the directors that, in their business
judgmenr, rhe inreresrs of Field shareholders would
be best served by the company remaining
independent. Flom advised that directors and those
'who manage a company should always keep in mind
that the timing of the sale of a business, if a sale is to
take place, is very imponant; that if a company,
through its management executives, saw and
believed that its furu¡e was bright, or that the general
economic conditions would be more propitious in the
future, the directors had the right to decide when the
business would be sold, as well as whether this
should be done. He totd the direcrors that just
because someone approaches a company, no one in
that company had any obligarion ro say automarically
that the company was on the block. He further
advised the directors that management should always
endeavor to determine whether a person proposing
an acquisirion of the company, or a merger with it,
had thought through the proposal being made;
whether they were serious; and also whether they
had considered the antitrust implications of an
acquisition or merger. Flom was renined and, after
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December 1969, either he or a member of his frrm
anended each meering of Field's board of direcrors.

Later, when his advice was soughr by Field's
executives concerning how they should deal with an
inquiring porential acquirer, or one who was
suggesting a merger, Flom, or one of his panners,
repeated in general the advice he had given the
directors when he was retained in 1969. On one
occasion, he advised Field's chief execurive officer
that whenever a discussion was had with anyone
seriously discussing acquisirion of Field, porentiai
merger, or the possibiliry of making a render offer,
at least rwo persons should attend such a meeting.
Details of such transactions should be discussed
informally and, preferably, an investment banker or
financial ofl¡cer should not be presenr. He advised
that management personnel representing Field should
always listen to what the visitor had to say. If a
proposal was outlined, the executive was not to rurn
if down or argue about it, was never to say that it
sounded good; but was simply to say that it was
interesting. The executive was advised to say to the
proposer rhat his proposal would be considered and
that management would get back to him. Flom
urged Field's chief executive officer that he should
always find out who the visitor represented and
whether he had authoriry to make a proposal. If he
is speaking for someone else, the Field
represenrative should learn all that he can, factual
and financial, about rhe interesred party. Field's
representative should always inquire about the
existence of antitrust issues and whether these had
been considered. Flom admonished that anyone
speaking for Field should remember at all times that
his job was to do rhe best that could be done for the
company's shareholders.

Flom's advice was accepted and followed. Every
Field execurive who had either a telephone
conversation or meering with any *1177 inquirer
concerning possible acquisition of or merger with
Field, or a proposed tender offer or exchange offer,
wrote a memorandum that became pan of the
business records of the company. Many of these
memoranda are evidence in this joint trial, having
been produced by defendants during pretrial
discovery in these cases.

In the ten-year period between the time CHH first
expressed an interest in Field Ànd lgj7, at least three
other department store companies, in one way or
another, did the same. For example, in 1970,
Associated Dry Goods Company expressed a desire
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to merge with Field. This expression of interest,

and the contacts of Field executives with
representatives of Associated; were described rn
memoranda and made pan of the comPanyls files.
At meetings of,the board, the subject was discussed;

and after considering the mâtter, the directors voted,

reafhrming their earlier decision that Marshall Field

should remain independent. At about the same time

that the approach by Associated was,considered,
Field acquired Halle Brothers, a retailer with stores

rn Cleveland and other Ohio communities, and in
Erie and West, Erie, Pennsylvania. Associated had

stores in the same cities.

In 19'75,' Federated Department Stores ,made

acquisition :overtur€s to Field. Again, all of the

contacts with representatives , of this potential

acquirer were made the subject of memoranda that

became pan of the company's business records. The
subject was submitted, with recommendations and

views of management, to Field's board of directors.
After consideration, the board concluded that

remaining independent provided Field with a furure
- that had greater possibilities,than being acquired by

another company. The board notified Federated that

it did not wish to explore the matter further.

In August of the following year, Dayton-Hudson
Corporation of Ohio inquired of Field's nunagement
about a possible acquisition of the company. Again,
Field's,executives met with spokesmen for Dayton-

'Hudson, recorded in memoranda what they said' and

reponed the inquiry to the board. The directors,
after considering the contact, decided that it was in
the best interest of the shareholders and the company
that Field remain an independent department store.
At the same, time the Da¡on contact was being
considered, Field's management, executing policy
decisions of the board, sought to show to the public
that the company had the abiliry to grow.
Accordingly, management personnel embarked on a

program to açquire cenain Liberty House Stores in
Portland, Orggon and Tacoma, Washington, a

market area where there was an overlap,benveen
Dayton-Hudson stores and those.operated by Liberty
House. When Dayton-Hudson later withdrew its
acquisition overnrres in May, 1977, Field's interest
in the Liberry.House stores subsided. Subsequently,

all inquiries made of Field by companies wanting to
acquire it or negotiate a merger' were met by the

directors with the same conclusion: it was best for
the company that it remain independent. This
conclusion w¿u¡ expressed so many times that at leÍ¡st
two di¡ectors who a¡e defendanß in these cases
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recall it being stated as a policy. The occasions
when the directors reflected this policy were all
recorded eitÌier in memoranda ùhich became part of
the company's records, or 'in minutes of board

meetings. Prior to December 14, 1977, however, no

communica¡ion of the board to Field's sha¡eholders,

no press release, nor any report Field made to any

state or federal regulatory agency contained any

statement or description of this policy.

ln 1977, the president and chief executive officer of
Field was Joseph A. Burnham, an executive who
nationally enjoyed a good reputation among leaders

of the department store :industry. The company's
directors, however, thought that Field needed

someone to 'rturn the company around"; they.came
to believe Burnham needed help at the highest level
of management. Therefore, it was decided that

Field should seek an experienced depanment store

executive'who could work with Burnham and be

groomed to succeed to the office of president and

chief executive of the comp:rny. After a search that
took Field's executives *1178 throughout the

country, with Burnham principally responsible for
the sea¡ch, the man who was selected and offered
the position was Angelo R. Arena who, at the time,
was chairman of Nieman-Marcus, the $500 million a

year division of Carter Hawley Hale based in Dallas,
Texas. The agreement with Arena that he join Field
later in 1977 was finalized.in August of that year. It
w¿rs expressly understood by Arena, Field's
management, members of the board executive
committee and Burnham in particular, that he was to
join the company, work with Burnham and, if
everything went well, in two or three years he was
to succeed Burnham as president and chief executive
officer of Field.

Having reâched this understanding with Field's
people, Arena then had a conversation ü L¡s
Angeles, California with Edward W. Carter and

Philip M. Hawley'who were, respectively, board

chairman, president and chief executive offrcer of
CHH. He told them that the oppornrniry he was

being offered'at Field lvas too attractive for'him to
refuse, and that even being chairman of an imponant
CHH division did not have the career prospects

equal to that being offered him by Field, Carter and

Hawley told Arena that they did not believe Field
was going to remain independent; that he, A¡ena,
was chancing it in taking a job in the face of the
possibility there will be a ¡akeover of the company.
Arena told his colleagues he had a conversation with
Burnham in which he was assured that Field was
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going to remain an independent depanment store
chain and, therefore, he thought thar his decision ro
accepr the posirion being offered him was one that he
should make. Caner a¡d Hawley agreed. Arena
proceeded wirh plans to join Field late in 1977.

CHH's approaches ro Field abour a possible merger
did not cease; in fact, they gathered momenrum. On
the day Arena began his duties as the company,s
chief executive offìcer, philip Hawley calleã him
*1179 from Los Angeles and urged him to consider
the advantages of a Field-CHH merger. Arena
reminded Hawley that he was just beginning some
rather a¡duous duties; that Field, like all similar
companies, was approaching the most imponant pan
of the depanmenr srore sales year, the Chrisrmas
season; and that he wanted to get to understand
Ma¡shall Field and irs business, and become
acquainted with the people with whom he was ro
work. He rold Hawley of feeling uncomfonable
bringing to the board of directors the question of
selling the company when he had been employed to \
lead it rowa¡d achieviag what the directois had in \'
mind for the future.

On the next day, from philadelphia, Caner called
Blair and asked him to consider his .ten fundamenal
reasons" why he thought a Field-CHH merger made
sense. Blair listened, made nores and thanked Caner
for his expression of interest. He assured Carter
that Field thoughr highly of CHH; and that if Field
should consider a merger with any company, CHH
would get the first chance. Caner in rurn told Blair
that in the event of a merger, Blair would be an
imponant director on the new combined board.
Hawley, in the meantime, called Arena and insisted
on a meeting of Field's representatives with those of
CHH to discuss a merger; and that the meeting take
place before the end of the Ch¡istmas shopping
season.

_Arena 
was disturbed by this insistence on the part of

Hawley. The subject of mergers, acquisitions, and
takeovers of a¡other company were not strange ro
him. He knew the economic and business
consequences of a takeover for, after all, he had just
left Caner Hawley Hale, a department store chain
which had grown through the acquisition of other
companies. He had, in his short time with the Field
management, learned of Joseph H. Flom,s retainer
by the company, and he was familiar with the advice
Flom had given management and the directors.
Arena knew that Flom's advice ro his clients when
faced with the prospects of an unfriendly takeover
was to raise questions concerning possible violations
of the antitrust laws. Arena knew that once a board
of directors, in good faith, considers any merger
proposal, one of the questions to be addressed is
whether such a business combination was legal.
Therefore, on November 16, lg77 he asked
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However, on October 10, 1977, while he was
returning from a vacarion, Burnham suffered a faral
heart attack. His death caused the executive
commirree of Field's board of directors to hold an
emergency meering on October I l, and the result
was a reco[tmendation that Arena be asked to come
to Chicago immediately and replace Burnham as a
Field director, its president and chief executive
officer. A special meeting of the board was called
for October 13. Edward McCormick Blair, a Field
direc¡or, anended the executive committee meeting.
However, somerime during the day, while Blair wãs
occupied with the emergency caused by Burnham's
death, Edward W. Caner called Blair's 93 year old
father and, after expressing condolences concerning
Bumham's unexpected passing, told the eider Blair
that in his view a merger between Field and CHH
was an ideal business arrangement. Caner knew
enough about the relationship between Blair, the
Field director, and his father ro know that his
mention of the advantages of a Field_CHH merger
would be discussed by them; it was. In additiõn,
during the evening of October 12, the younger Blair
received a teiephone call from Gaylord Freeman, a
banker long connecred wirh Field,s largest
shareholder, the First National Bank of Chicago,
who said he was calling for his friend Ed Caner ro
urge thar the subject of a Field-CHH merger be
discussed at the nexr meeting of Field's di¡ectois.

The next day, ar rhe special meeting of the
directors, after Arena had been eleðted and
appointed to Burnham's old job, George C. Rinder,
Executive Vice President of the company, reported
on the contacts by Caner. A summary of the board
minures shows the entry that '(p)resumably the
inquiry was prompted by rhe untimely death oi t"tr.
Burnham. The consensus of the Board was that the
Company's future plans are such that the proposed
business combination should not be considered
because the best interests of the Company's
stockholders would be served by this Company's
continuing as an independenr entiry in view of the
many opporrunities to increase earnings and renxrn to
the stockholders (sic). " Arena arrived in Chicago on
Monday, October 17, and rook over as head of the
company's mânagement.
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Hammond Chaffeu of the Chicago iaw firm of
Kirkiand & Ellis to analyze the antitrust implications

of a merger between Fieid and CHH.

Kirkland & Ellis had been Field's counsel for
antitrust matters since 1971. Chaffetz immediately

headed a team of Kirkland lawyers who studied the

matter. On November 17 Arena reponed to the

board of directors the contacts from CHH about a

merger and his inquiry about the,antitrust questions

to Kirkiand & Ellis. . He and Rinder were authorized

to "sit down with (CHH) and visit with them on a
friendly basis,' but not to depart f¡om the board's

stated position on the matter. The meetng took
place in Arena's Riu Ca¡lton Hotel suite in Chicago

on November 18, and it was attended by Ca¡ter,

Hawley, Arena and Rinder.

Carter and Hawley did most of the mlking, with
Caner saying at the outset thal a merger of Field and

CHH was an objective he had pursued ,for twenfy

!Bârs...::He referred to his previous discussions with
Fieldls th¡ee former chief executive officers. He
pointed out the .advantages of such a merger,

especially its size, which.he and Hawley expected to

ultimately grow into a $10 billion a year business.

fle said that a combination of the two companies

would be the best fit in American retailing, making
it the most exciting business event in the hístory of
American depaflment stores. Hawley reviewed,the
comparative worth of CHH and Field. He
emphasized the high quality of the depanment store

name whiçh Field represented, one that could be

taken anywhere in the country with the possible

exception of California, where expansion of Field
was not feasible because of CHH's dominance
through its four depanment store divisions.
Reference was made to Field's wlnerabiliry to a

takeover by other companies, particularly foreign
ones. Either Carter or Hawley mentioned the

interest of Brenninkmeyer, a foreign rll80 company
they thought would make Field the object of a

Þkeover. Carter said that this foreign company
"might well offer $60.00 per share (to Field
stockùolders) at any time."

In response, Arena told Carter and Hawley that he

understood there were some antitn¡st quesfions in
any merger of the rwo companies. They answered

by saying that they had been advised by their
attorneys "that there is no antitrust deterrent." They
agreed that there existed one overlap in the

comp€titive area of the rwo companies, the

Northbrook Court store of Nieman. Ma¡cus; but that
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sale could be,arranged for that business which at the

time had annual saies exceeding $16 million. No

mention was made by either Car.ter or Hawley of
their Michigan Avenue site, or their plans to enter
the Oakbrook Shopping Mall. The meeting ended

with Arena expressing confidence rn the furure of
Marshall Field, and saying that the question of
unfriendly approaches by another company was

something Field was living with. Arena emphasized

that,neither he nor the directors felt that the degree

of urgency was as great.as CHH was expressing.

He concluded the meeting by stating that he and

Rinder would report to the executive committee in
about two weeks and that the board would meet on
December 15, 1977 , at which time the subject matter
concerning CHH's approach about a merger would
be discussed. Arena promised that he would keep

them informed of the .boa¡d's position regarding
possible acquisition of Field by CHH. There was no

commitment to meet again, or to contact CHH by
any particular dare.

The subject of the meeting, however, w¿ìs not

forgotten. On December 2, 1977, Chaffetz advised

Arena and Rinder that in the opinion of Kirkland &
Ellis lawyers, an acquisition of Field,by CHH, or a

melger of the two companies, would be illegal under
the antitrust Iaws because of (a) the existing
competition between Field's stores and the'store
operated in the Northbrook Court shopping enter by
CHH's Nieman-Marcus division; (b) the potentiai

competition between Field's stores and the stores on
North Michigan Avenue and in Oakbrook which
Nieman-Marcus \üas planning to open; and (c) the

existing competition berween Field's stores and the

stores operated by CHH's Walden Books division.
In forming this opinion, Kirkland lawyers relied on
the 1976 CHH annual report issued in the spring of
1977, in which the company announced the intention
to expand its Nieman-Marcus division and take

advantage of the Chicago market. In this report,
CHH recomized the splendid market for luxury
fashion merchandise on North Michigan Avenue in
Chicago, and emphasized its purchase sf a large
block of land on the avenue for further development.

Prior to that report, CHH had in fact acquired
property on Michigan Avenue, less than two blocks
south of Field's Water Tower Place store, and

announced the intention to build a Nieman-Marcus
store almost adjacent to the Field location. The
lawyers also considered Nieman-Marcus' interest in
opening a store in the Oakbrook a¡ea, an interest that
was publicly disclosed by CHH. In addition, the

Ki¡kland lawyers took into account the fact tha¡
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Field was the second largest book seller in the
Chicago a¡ea, while CHH-owned Walden Books was
a major factor in the Chicago book selling marker.
Up to the time that rhe lawyers formed the antitrust
opinion which was conveyed by Chaffetz ro Arena
and Rinder, CHH had never formulated nor
announced a plan for disposal of any of its Chicago
stores r,vhich did business in competition with Field,
a facror crucial to any reasonable anrirrust analysis.
Chaffetz's repon, giving the opinion of Kirkland
lawyers, was conmunicated ro Field,s direcrors.
The matter remained in that posrure unril Saturday,
December 10, 1977.

On that day, Philip Hawley called Arena and rold
him that unless Field directors agreed to begrn
merger negotiations by Monday, December 12, he
would deliver and make public a lener proposing
that the directors of the two companies enter into
negotiations leading to a combination of Field and
CHH. He told Arena what the letter would say.
Generally, CHH would propose beginning
negoriarions with the *ll8l idea rhat for each sha¡e
of Marshall Field common srock, CHH would
exchange a number of its shares determined by
dividing $36.00 by the average ciosing price of CHH
corlmon stock on rhe New york Stock Exchange
during a period of thirry trading days immediateiy
preceding the mailing of proxy statements relating to
the transaction, with an election feature which would
give Marshall Field shareholders the opportuniry ro
receive vp to 49% of the exchange in cash.
Appropriate provisions were ro be made for holders
of Field's preferred stock and rhose persons who had
the right to exercise stock options.

Arena construed what Hawley told him as the
initiation of an unfriendly takeover of Field by
CHH. Therefore, he immediately reached Joseph
Flom in New York and arranged a meering in the
Skadden, Arps office on Sunday, December I I with
key Field directors and investment bankers present.
The meeting was held and there was a general
discussion about what to do the next day when the
letter described to Arena by Hawley was delivered.
Arena reported the opinion of Kirkland & Ellis
lawyers concerning the legality, under the a¡rtirust
laws, of a Field-CHH merger. It was agreed that
those directors who were absent were to be polled,
by phone, for their authorization rhar a lawiuit be
filed in this court asking for resolution of the
antitrusr issues which, in the opinion of Kirkland
lawyers, were inherent in CHH's proposal for a
merger. It was also agreed that the New york Stock

Questions were asked by board members.
Management, represenred by Arena and Rinder,
made a repon and projected the company's expected
performance. Generally, the view was that future
performance would be favorable. Many of the
directors, as did the investment bankers, thought that
a share of Ma¡shall Field stock would bring more
than $36.00 in a sale or merger of the company.
After discussion and consideration, on motion duly
made and seconded, the directors unanimously voted
to reject the proposal contained in the December l0
letter from CHH because, in their judgment, any
merger of Field with CHH would be "illegal,

486 F.Supp. I 168
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Exchange would be informed of the developmenr;
and that an emergency meeting of the Field board of
direcrors was ro be called for Tuesday, December
13.

Events transpired as anricipared. On Monday,
December 12, CHH's letter signed by Hawley was
received. The letter, as it turned out, reviewed the
advantages of the merger to be negotiared, referred
to the gains Field shareholders would derive from
the combination of the two companies, and ended
with the staremenr thar if Field should decline ro
meet for the proposed negoriation, CHH ',will not be
bound by these proposals in any offer or other acrion
which we may elect ro pursue in the furure." Field
directors were conracted by telephone, and all but
one approved the filing of an antitrust lawsuit in this
court by Kirkiand & Ellis.

The special meeting of Field directors took place, as
scheduied, on December l3 with all boa¡d members
presenr. Also at the meeting were three lawyers
from the Skadden, Arps firm: Flom, Aaron and
Pelster; Chaffetz of Kirkland & Ellis; and
representarives of Field's investment bankers:
William Blair & Company and Smith Barney, Harris

lnnam & Company, Inc. The lawyers, parricularly
Chaffetz, gave the direcrors their opinion concerning
the legaliry of the merger toward which the
December 10 lener proposed negoriation, and rhe
investment bankers evaluated the financial aspects of
the merger. The CHH letter was reviewed, each
director having received a copy by then. Arena,
who presided, asked Chaffetz to give his views
concerning anritrust implications of a Field-CHH
merger. Then Flom and Chaffetz discussed the
general legal smrus of the entire siruation, as it then
existed. Representatives pf the investment bankers
presented their repon and discussed the financial
aspects of the matter.
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inadequate and not in the best interests of Marshall
Field & Company, its stockholders and the

communities which , it serves. " Then the board
adopted two resolutions, one ratifying the filing of
the antitrust suit a¡rd the other" giving officers of
*1182 the company authority to take such:action as

they deemed necessary in connection with the CHH
matter, including the filing of ,such, reports and

documents with the SEC and other ,governmental

agencies as.may, be necessary,

Contemporaneous with, their vote, the directors

authorized issuance of a release to the 'press

confrrming receipt 'of the December l0 ' letter,
referring to.the filing of the antitrust suit alleging

that acquisition of Field by CHH would constitute a

violation of the federal antitrust laws, and diselosing

the advice the directors had received from Kirkland
& Ellis on the,antitrust questions. Two days later,

Arena wrote Hawley a letter telling him of the

board's action on his December l0 merger

,negotiations;proposal, On the same'day, December

14, Field issued a press release in which Arena

spoke for the company and described the board's
position on the December l0 CHH letter. He said

that Field's directors and management had faith in
the momennrm of the company, and that 'lit'would
be in the best interests of our , stockholders,

customers and employees for us to take advantage of
this momenrum and continue to implement our
growth plans as an independent company.'

The next day, Arena addressed a letter to all Field
employees telling them that CHH was "seeking to

take over Marshall Field & Company.' He

reviewed, in general terms, what had transpired,

including 'the aggressive and insensitive way (CHH

has) pursued Ma¡shall Field & Company." On

December 20, he addressed a letter to Field
stockholders in which he reviewed his observations

of the company since assuming the responsibilities
Burnham had discharged before his death. He spoke

optimisfically of the future, reviewed Field's
immediate past performance, referred to the CHH
proposal for negotiation, referred to the advice of
antitrust counsel "that a CHH-Marshall Fie-ld &
Company merger would clearly violate the United

States.antitrust laws,' and concluded that "(y)our
Board of Directors believes the maximum benefits

for Marshall Field & Company and its stockholders,

employees, customers and 
"oot¡trnities 

it serves will
result from continuing to develop as an independent,
publicly-owned Company. "
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CHH's response to the boardfs rejection of its

proposal was a press release issued January 4, 1978

reponing reaffirmation of.the desire of its directors

to negotiate a, merger with Field. 'Hawley was

quoted as expressing the belief 'that a negotiated
,merger of Carter Hawley Hale and Marshall Field is

desirable for both panies and legally possible."

Thereafter, no contact or communication was made

by either company concerning the subject of a

merger negotiation. The following day, however,

Field issued a press release arnouncing that it had

amended.the complaint in its antitrust suit against

CHH to add allegations of federal securities iaws

violations said to be connected with CHHts proposed

acquisition of Field. Arena was quoted at the end of
the release as saying that ''ourmanagement is

continuing the implementation of our long'standing
programs to further build and develop'the business

of Marshall Field & Company. We are confident

that ,all these programs Íue on course and are

optimistic about our progress. "

On January 19, 1978, Field directors had their
regular meeting. On the agenda was a proposal that

the company expand into Texas,' and one that it
acquire Liberty House Stores, th¡ee of which were

located in Portland,'Oregon, and two in Tacoma,
Washingon. Field had business operations in the

Pacific Northwest through its Fredrick & 'Nelson
division,in Seattle, and its The Crescent subsidiary
in Spokane. As to the southwest section of the

country, Field executives and directors had

considered acquisitions in that area. Investment

analysts such as Stanley H. Iverson of Duff &
Phelps, Inc., a knowledgeable investment advisor
who had followed Field's business and market
performance for years, had known of the company's
general interest in expanding its Chicago division
into the southwest a¡ea of the country, although no
Field executive had ever particularly mentioned
Houston, Texas.

i1183 The subject of expansion into other pans of
the country, and the acquisition of other stores, had

been,dealt with by Field directors informally at f¡rst,

and later through a development committee made up

of lawyers, representatives of investment banking

firms that advised the board, certain Field key

executives, and some of the directors. When Flom
was retained in 1969, one of the details of his legal

advice to the directors and executives was to invest

the'company's accumulated reserves and adequately

utilize its borrowing power in acquiring other stores.

Flom advised that at all times such decisions had to
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be made consisrenr with sound business. judgmenr,
and in the best inrerest of the company and irs
shareholders. From his experience as a lawyer who
had represenred both acquirers and rarget companies,
he toid Field execurives and direcrori rhar
acquisirions were a iawful and legal way of coping
with an unfriendly rakeover. He was critical of rhe
directors and the company's managemenr in not fully
expioiting Field's capaciry to expand. ft was Flom's
view, one he expressed to Field's directors and
executives when he gave them legal advice, that
once, for sound business reasons, the decision was
made to resist a takeover, a defensive acquisition
was a iegal and proper step for a targer company ro
take, provided rhat the directors' decision to resist a
takeover is reasonably related ro the interests of the
shareholders, the company, and the community it
serves. At the December ll meeting in his office,
Flom reminded Field direcrors, in the presence of
Arena, that he had urged them to make more
acquisitions, bur they had not followed his advice.

Flom was present on January 19 when the proposed
expansion and acquisition were before rhe direcrors.
Arena distributed a report that reviewed the Liberry
House Stores, and the discussion that followed was
premised on Field's purchase of their inventories,
fixrures, and other assets. He told the board that the
Tacoma ma¡ket was clearly a place where the
Fredrick & Nelson division should be operaring, and
Portland was a narural area for that division's
operarions. He recommended that officers of the
company be authorized ro enter into a lener of inrent
penaining to acquisition of the five stores, The
recommendation was approved by unanimous vote of
the board and, accordingly, a formal resolution was
adopted.

As to the expansion into Texas, Arena introduced
the company's vice president for real estate who
discussed management's investigation of four
possible Texas locations. Specifìcally, he
commented on The Galleria in Houston, Texas, and
three others, After considering demographic details
and other data, Arena asked that manàgement be
given authoriry ro pursue The Galleria in Ãouston as
a futu¡e location for a new Ma¡shall Field srore.
This request was granted unanimously. On January
20, 1978, a letter of agreement for acquisition of the
f,ive Liberry House Stores was executed by the
panies, and on that day Field ânnounceå the
acquisition for the purpose of integrating these srores
into its Seanle-based Fredrick & Nelion division.
Then on February Z, lg7g, a lener of agreement was
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executed for acquisition of a srore location, and
expansion of irs Chicago division, in The Galleria
shopping complex in Houston, Texas.

or¡r program. i

No other communication occurred between the

The day before the lasr leuer was signed, Caner
Hawley Hale, as required by law, frleã documenrs
wirh rhe Securi¡ies & Exchange Commission and
announced irs intention to make an exchange offer by
which each Field shareholder who *unt.d ro render
his shares would receive, for each share he owned,
942.00 i¡ a combination of cash and CHH srock.
The offer, however, could be accepted only after the
Securities & Exchange Commission reviewed and
declared the regisrration starement effective, and
holders of a majoriry of outstanding CHH capial
stock approved the offer at a shareholder's meeriag
ro be held on an undetermined date in the furure.
Funher, CHH's inrention ro make rhe offer was
subject to the condition that if holders of 5 % or more
of its common stock dissented, they would be
entitled to receive what their shares were worth on
January 31, 1978, and ar that time, CHH would have
the option of withdrawing the offer.

*1184 Formal notice of this filing was served on
Field directors, its presidenr, law vice president and
secrerary. At a special meeting of the board on
February 2nd, CHH's filing was discussed, its legal
implications described to the direcrors by Aaron of
the Skadden, Arps firm, and by Hammond Chaffetz
of Kirkland & Ellis. In addition, Chaffeu brought
the directors up to date on developments in the Field
suit then pending in this coun. Then, the directors
gok 1p a number of proposed acquisitions, including
The Galleria in Houston, Texas. There was no
r^n:ntlon of the adequacy or the inadequacy of the
$42.00 per share price which CHH annolnced ir
intended to pay sometime in the furure for each sha¡e
of Field stock. After the board meeting, Field
issued a press release in which Arena said that the
company's 'opposition to the takeover bid by Carter
Hawley Hale is unchanged." The release cóncluded
with the statement by Arena that 'l assumed my
position with Ma¡shall Field & Company with the
understanding rhat I would devote myself to making
Marshall Field & Company a ruly narional rerail
business organÞation. We at Marshall Field &
Company are determined not to be detered f¡om
this course. Our recently announced agreement to
a-cquire five Liberry House Stores in Tacoma,
Washington and Po¡tland, Oregon, was one step in
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panies until February 22, 1978. Before that, on
February 8, Arena announced, in a press,release,
that Field had concluded negotiations for a 200,000
square-feet, full line depanment store to be located

in The Galieria complex, Hous¡on, Texæ, Then on

Februaty 22, CHH informed Field and the public
that it wæ withdrawing irs proposed exchange offer
because "the expansion.program announced by
Marshall Field since February lst.has created

sufhcient doubt abou! Marshall Fieldls earning
potentiai to make the offer no ionger in the best

interest of Carter Hawley Haie's sha¡eholders."
None of the events thar conditioned CHHis intention
to make the offer had occur¡ed since February 1,

1978. It had not purchased any Field shares; no

Marshall Field shareholder was ever solicited to sell
any share owned; no publici¡y was engaged in either
by CHH or .by Field concerning solicitation of
Marshall Field shares; and no oppormniry was ever
given to any Field shareholder to tender any share he

owned in Marshall Field & Company.

II.

l1lt2lt31 These, then, being the facts most favorable
to the plaintiff which in this court's jud¿ment the
jury can reasonably find from the evidence,
defendanm' motion for a directed verdict [FNll]
presents a question of law: whether when all the
evidence is considered, together with all reasonable
inferences favorable to the plaintiffs, it totally fails
to prove a necessary element of their case. Riggs v.
Penn Central Railroad Company, 442F.2d 105, 106
(7th Cir. 1971). It is recognized and the court bears

this in mind, that since a directed verdict will
deprive plaintiffs of a determination of the facts by
the jury, a motion therefor should be sparingly
granted. Farner v. Paccar, lnc., 562 F.2d 518 (8ù
Cir. 1977); Clemons v. Mitsui O. S. K. Lines, Ltd.,
596 F.2d 746 (7th Cir. 1979). Nevertheless, if the
fac¡s and inferences point so strongly and
overwhelmingly in favor of defendants that the court
is convinced reasonable men cannot arrive at a

verdict contrary to one in their favor, granting of the

motion is proper. Boeing Company v. Shipman, 411

F.2d 365, 374 (srh Cir. 1969); see Neugebauer v.
A. S. Abell Co., 474 F.Supp. 1053 (D.Md.1979).
The rule is well established that when the evide¡ce
in a case is such that without weighing the credibility
of witnesses there can be but one reasonable
conclusion as to the verdict to be reached, a district
judge should determine the proceeding by directing
the verdict, without submission to the jury; such
direction will have the result of i1185 saving the
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mischance of speculation over legally unfounded
claims. See Brady v. Southern Ry. Co., 320 U.S.
476, 479-80, 64 S.Cr. 232, 234, 88 L,Ed. 239
(1943); 9. Wright & Miller, Federal hacdce and

Procedure s 2524 (1971). As the coun of appeals

for this circuit has held, a disrict judge should direct
a verdict where the evidence, with atl justifrably
deducible inferences, will not support a verdict in
favor of the parry producing it. Hohmann: v.
Packard,lnstrument Company, lnc., 471 F,2d 815,
819 (7th Cir, 1973). Whether, in this case, a,verdict
should.be directed is deternined by the,law that
confrols the controversy between the panies, law
which this court would instruct the jury it ,must

follow if asked to deliberate and reach a verdict.

FNl l. The motion under Rule 4l(b), Fed.R.Civ.P
,., will be treated by ùe coun as a motion for
directed verdict. Johnson v. Chicago, Milwaukee,
St. Paul & Paciflic R. Co., 400 F.zd 968 (9th Cir.
1968),

uI.
A. Plaintiffs' Section 10b and Rule l0b-5 Claims

The statute under which plaintiffs make these

claims, Section lOb of the Securities & Exchange
Act of 1934, 15 U.S.C. s 78j(b), provides that '(i)t
shall be unlawful for any person, directly or
indirectly, by the use of any means or
instrumentaliry of interstate commerce or of the
mails, or of any facility of any national securities
exchange . . .

(b) To use or employ, in connection with the
purchase or sale of any security registered on a
national securities exchange or any security not so

registered, any manipulative or deceptive device
or contrivance in contravention of such rules and
regulations æ the commission may prescribe as

necessary or appropriate in the public interest or
for the protection of investors. "

Rule l0b-5, adopted by the Securities and Exchange
Commission and published in l7 C.F.R. s 240.10b-5
(1977), states that:

It shall be unlawful for any person, directly or
indirectly, by the use of any means or
instrumenraliry of interstate commerce, or of the
mails or of any faciliry of any national secu¡ities
exchange,
(a) To employ any device, scheme, or artifice to
defraud,
(b) To make any untrue statement of a material
fact or to omit to stâte a material fact necessary in
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order to make the statemenrs made, in the light of
the circumstances under which rhey were made,
not misleading, or
(c) To engage in any act, pracrice, or course of
business which operates or would operate as a
fraud or deceit upon any person, in connection
with the purchase or sale of any securiry.

Based on this starute and rule, plainriffs seek to
recover as members of a class of "persons who held
common stock of Marshall Field & Company at any
time between December 12, 1977 and February 22,
1978." This class, prior to trial, was divided into
four subclasses consisting of (l) persons who held
Field's stock on or prior ro December 12, 1977 and
disposed of it after that dare but prior to February
22, 1978; (2) persons who acquired Field's stock
after December 12, 1977 and disposed of it prior ro
February 22, 1978; (3) persons who acquired Field's
stock after December 12, 1977 a¡¡d did nor dispose
of it prior to February 22, 1978: and (4) persons
who held Field's srock on or prior ro December 12,
1977 and did not dispose of it prior to February 22,
t978.

Plaintiffs contend, from the evidence heard, that
between October 11, 1977 and February 28, lg7g,
when CHH withdrew its proposed exchange offer,
defendants as direcrors of Marshall Field had a
policy of keeping the company an independent
business entity, a policy formulated years before;
that this policy was not disclosed ro Field
shareholders who made investment decisions in
purchasing or selling Marshall Field shares; that
during the period in question, defendants made
material misstatements in press releases and leners
designed to influence investment decisions by the
sha¡eholders; that they omitted making material
disclosures concerning the policy they were
administering as Field directors; that on or about
December 13, 1977, defendants arbitrarily rejected a
proposal made by *1186 Carter Hawley Hale for
negotiation of a merger with Field; and that in doing
these things, defendants engaged in manipulative,
deceptive, and fraudulent conduct, knowingly
recklessly, and wirh full knowledge of the
consequences to the rights of the plaintiffs_
shareholders affecred. Plaintiffs insist that the
evidence now in the record shows defendants made
defensive acquisitions by which they succeeded in
depriving Field stockholders of the oppornniry to
sell their shares at an advanugeous price. These acts
of the defendants, according to the plaintiffs, were
commined, not in the interest of Field sha¡eholders,
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but solely to perperuate themselves in off,rce as
direcrors of the company,

t4lt5lt6l The evidence shows rhat all of the
corporare decisions about which p.laintiffs complain
were made by defendants in thei¡ capaciry as
directors of Ma¡shall Field. ft is rhe law, which the
jury would have ro follow were ir to deliberare ro a
verdict, that the general authoriry and power of
defendants as Field directors during the period in
question was to manage the corporate business and
affairs for rhe srockholders, and their authority at all
times was absolute, as long as they acted withi¡ the
law. Questions of policy and inrernal managemenr
were, in the absence of nonfeasance, misfeasance or
malfeasance, left wholly to their decision. 5
Fletcher, Cyclopedia of the Law of private
Corporations s 2100 (1976 rev. vol.); see StrJensþ
v. Wrigley, 95 lll.App.2d t73, 237 N.E.zd 776
(1968). The laws of the State of Delawa¡e
governing the powers of corporate directors give
defendants this authoriry. See Del.Code Tit. g, s
l4l(a). Direcrors of a publicly owned corporarion do
not acr outside of rhe law when they, in good faith,
decide that it is in the best interesr of the company
and its shareholders rhat it remain an independent
business entiry. Lipton, Takeover Bids in the
Target's Boa¡droom, 35 The Business Lawyer l0l,
130 (1975). Having so derermined, they can
authorize management to oppose offers which, rn
their best judgment are detrimental to the company
and its shareholders. Nonhwest Industries, Inc. v.
B. F. Goodrich Company, 301 F.Supp. 706, 7tZ
(N.D.Ill. 1969). Cenainly acquisitions, expansions,
and the purchase of new stores are management
decisions which, even though some sha¡eholders
may consider them breaches of fiduciary dury, are
not grounds for liabiliry under Section lOb or Rule
l0b-5 unless rhere is deception, misrepresentation,
or nondisclosure in violation of the srarute and the
rule. Santa Fe Industries, Inc. v. Green, 430 U.S.
462, 476, 97 S.Cr. 1292, 1302, 5l L.Ed.2d 480
(re77).

t7lt8l These principles have to be considered
together with another well settled rule. There can be
no violation of Section lOb or Rule l0b-5 unless the
evidence esmblishes that the person or persons
charged with such violarion committed th¡ee acts in
connection with rhe rransaction in question: (l) used
the mail or orher instrumentality of interstate
commerce; (2) purchased or sold a security, or
sought to affect the same; and (3) used a
manipulative or deceptive device. See Olympic
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Capital Corporation v. Newman, 276 F.Supp, 646,
653 (C.D.Cal.l967);. accord. Cameron v; Outdoor
Resorts of America, Inc., 608 F.2d 187 (5th Cir.
1979) and Securities & Exchange Commission v.
Diversified Industries, 465 F:Supp. ,104

(D.D.C.1979). The ¡s¡rn I'purchase or sale"'âs'used
in the section and rule is not limited,to common law
transactions. Spector v. L Q Motor Inns, Inc., 517

F.zd 278, 235 (5th Cir. 1975), cert. denied 423

U,S. 1055, 96 S.Ct. 786, 46 L.Ed,.zd ó44; 'see

Annot. 4 A.L,R.Fed. ,lO+8' rExchange,of shares in
connection with the ,.merger , or sale 'of corporate

assets constitutes:a purÒhase or sale within Section
lOb and Rule 10b-5. Securities & Exchange

Commission v. National Securities, 393 U.S. 453,
467, 89 S.Cr. 564, 572, 2L L.Ed.Zd 668 (1969);

Swanson v. American Consumer Industries, Inc.,
415 F.2d 1326, 1330 (7th Cir. 1969).

t9l More imponantly, in all such cases, the

evidence must prove that the person or persons

engaged in such sale or purchase, as defined, did so

with intent to deceive, manipulate or,defraud. Ernst
& Ernst v. Hochfelder, 425 U.S. 185, 193, 96 S.Ct.
1375, 1380, 47 L.Ed.zd 668 (1976). The,expression
*1187 'any manipulative or deceptive device or
contrivance,' used in the statute and found in the

rule, proscribes knowing or intentional misconduct.
See Secu¡ities & Exchange Commission v. Texas

Gulf Sulphur Co., 401 F.2d 833, 868 (2nd Cir.
1968) (Friendly, J., concurring), cen. denied'394
U.S. 976, 89 S,Ct. 1454,22 L,H.zd 756,(1969);
Loss, Summary Remarks, 30 Business Law,163, 165

(special issue 1975). This is conduct quite different
from negligence. "Use of the word 'manipulative' is

especially significant. It is and,was virrually a term
of art when used in connection with .securities

markets. It connotes intentional or willful conduct
designed to deceive or defraud invesfors by
controlling or anificially affecting the price of
securities." Ernst & Ernst v. Hochfelder, supra at

199, 96 S.Ct. at 1384;,see Klamberg v. Roth, 473

F.Supp. 544, 549 n.8 (S.D.N.Y.1979); Annot. 3

A.L.R.Fed.819.

[0] In this case, there is no evidence from which
the jury could find that during the period relevant to
this controversy any defendant engaged in the
purchase or sale of any security, no matter how the

term is defrned. Additionally, while it is true that

Marshall Field sha¡es have always been sold on the

open market, there is,no evidence that in making
their managerial decisions as to remaining
independent, making acquisitions, and expanding the
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business of Marshall Fieid' defendants in any way
acted with intent to deceive investors by controlling
or artifrcially affecting the price of securities. Cf.
Ernst & Ernst v. Hochfelder, supra 425 U.S. at 199,

96 S.Cr. ar 1383.

'The law and evidence, particularly the minutes of
the meerings of,'Fieldls directors and the letters,and
press releases of defendants in response to merger
proposals and the proposed exchange offer, simply
do nor suppon plaintiffs' allegations that the

defendants violated Section lOb or Rule l0b-5 by
intentionally and deceptively,failing to disclose their
policy of remaining independent so as to manipulate
the price of the company's stock. Therefore,
plaintiffs' evidence does not present a jury question
on their claims under, Section lOb or under Ruie
10b-5. See Sanders v. John Nuveen & Co., Inc.,
554 F .2d 790 (7th Cir . 1977).

B. Plaintiffs' Sections l4(d) and l4(e) Claims

I l].The provisions of law plaintiffs here invoke a¡e
two of the 1968 amendments to the Securities &
Exchange Act of 1934, sometimes collectively
referred to as the 'Williams Act,' and are fotmd in
15 U.S.C. s 78n(d-f¡. Bath Industries, Inc. v. Blot,
427 F.2d97 Qth Cir. 1970). Section l4(d) prohibits
the making of a tender offer for. any class of a

registered stock if, after consummation, the offeror
would own more than five percent of the class,
unless a Schedule 13D form is first filed with the
Securities & Exchange Commission. Kennecott
Copper Corp. v. Cuniss-Wright Corp., 5U F.zd
1195, 1205-1206 (2d Cir. 1978). Section l4(e), on
which plaintiffs particularly rely in this case,
provides that

It shall be unlawful for any person to make any
utrtrue statement of a material fact,or omit to state

any material fact necessary in order to make the
statements made, in the light of'the circums¡ances
under which they are made, not misleading, or to
engage in any fraudulent, deceptive, or
manipulative acts or practices, in connection with
any tender offer or request or invitation for
tenders, or any solicitation of security holders in
opposition to or in favor of any such offer,
request, or invitation. The Commission shall, for
1þg ,purposes of this ,subsection, by rules and

regulations define, and prescribe means reasonably

designed to prevent, such acts and practices as are

fraudulent, deceptive, or manipulative.

The sole purpose of Congress in adopting these
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amendments "was the protection of investors who
are confronted with a tender offer. " Piper v. Chris-
Craft Industries, Inc., 430 U.S. l,35,97 S.Ct. 926,
946, 5l L.Ed.2d 124 (1977). The Williams Acr
amendmenrs were inrended "to insure that the public
shareholders who are confronted by a cash tender
offer for their stock will not be required to respond
without adequate *1188 information." Rondeau v.
Mosinee Paper Corp., 422 U.5.49, 58, 95 S.Cr.
2069, 2076, 45 L.Ed.zd t2 (1975). The crirical
phrase in Section l4(e) is "in connection with any
tender offer.' Lewis v. McGraw, (Current Binder)
Fed.Sec.L.Rep. (CHH) P 9'7, 195 (S.D.N.y.1979).
Therefore, in order for Sections l4(d) and l4(e) to
become operative, there must be an exchange or
tender offer, or at least the announcement of one,
because when "a public announcement of a proposed
offer has been made, the very dangers that the Act
was intended to guard against come into play, and
the application of secrions l4(d) and l4(e) is thus
appropriate." Applied Digital Data Sysrems, Inc. v.
Milgo Electronic Corp., 425 F.Supp. 1145, ll55
(S.D.N.Y.1977); cf . Corenco Corp. v. Schiavone &
Sons, Inc., 488 F.2d 207 (2d Cir. 1973). In view of
plaintiffs' emphasis of this securiries law concepr, it
is necessary that the rerm 'tender offer" be defined.

ll2l Neither the Williams Act nor the rules adopted
by the Securities & Exchange Commission atrempt ro
define these words. However, from judicial
decisions and scholarly works, it can be seen that a
tender or exchange offer may be any proposal, by an
individual, group or corporation, made through
public announcements or other means of
communication, to purchase securities made in a
manner "likely to pressure shareholders into making
uninformed, ill- considered decisions to sell.' Note,
The Developing Meaning of. 'Tender Offer', 86
Harv.L.Rev. 1250, I28t (1973) quoted in Kennecort
Copper Corp. v. Curtiss-Wrighr Corporarion, 449
F.Supp. 951, 961 (S.D.N.Y.1978), aff'd in parr,
rev'd in part,584 F.2d ll95 (2d Cir. 1978); see E.
Aranow, H. Einhorn & G. Berlstein, Developments
in Tender Offers for Corporate Control, l-34
(1977). The offer musr be stated in terms which will
induce the tender of shares by shareholders who
wish to sell.

[13J Tbe evidence ar the close of plaintiffs' case
shows that in the month of October 1g77, Edward
Caner and Philip Hawley of Carter Hawley Hale
made approaches to Field abour the possibiliry of a
merger berween the company and CHH. Under the
laws of Delawa¡e which govern the issue here, a
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merger proposal ro Field had to be approved by
defendants, as directors, before it could be presented
to the shareholders. See Del. Corp. Law s 25 l.
The couns of that state give directors of Delaware
corporations the benefit of a presumption that their
judgment in dealing with any plan of merger is made
in good fairh and attriburable ro a rarional busi¡ess
purpose. E. 9., Muschel v. Wesrern Union
Corporation, 310 A.2d 904, 909 (Del.Ch.l973).
Acting on their authoriry, therefore, defendants
asked Angelo Arena and George Rinder to meet with
Caner and Hawley and discuss what they had in
mind. A day or so before going to the meeting,
Arena had talked with Field's antirrusr counsel
concerning possible antitrust violations in the merger
Carter and Hawley were thinking about. It appears
to be without question that had there been a merger
of CHH and Field, it would have been the largest
one in the history of depanment stores in this
country. There were reasons to believe that antitrust
issues existed. CHH was a Field competiror in the
Chicago market; its announced plans were to expand
that competition.

At the meeting, Arena brought up the possibiliry of
antirust violations; Caner and Hawley insisted there
were none. When Arena said he understood the
contrary, one or the other of the two men replied,
giving the views of 'their attorneys that there is no
antitrust deterrent" to the merger they had in mind.
They said that the one overlap, Nieman-Marcus'
Northbrook Court store, could be sold because it
was a highly successful operation. This disposirion,
they thought, would cure any antirrusr problem. No
mention was made of the Michigan Avenue site nor
of CHH's announced plans to enter the Oakbrook
shopping mall. The meeting ended on a friendly
note with no understanding of further contacts.

Three days later, Rinder met with two Kirkland &
Ellis lawyers, discussed with them the antitrust
implications of a Field-CHH merger, and directed
that they be *llEg furnished information and data
that had been requested. Then, on December 2,
Hammond Chaffetz, who had headed the Kirkland &
Ellis research into the antitrust questions, gave
Arena the opinion of the lawyers. Chaffetz stated
that after studying the market operations of the nvo
companies, he and his colleagues had concluded that
any merger of Field and CHH would violate the
federal antitrust laws. It is reasonable to infer that
the substance of Arena's conversation with Chaffetz
was conveyed to defendants; and thar from the origin
of Carter's contact on October ll to December 13,
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1977, the general subject of a merger of Field and
CHH was studied and considered by defendants, the

lawyers who advised them, Field execulives, the

company's investment bankers, and the accountants.

On December 10, 1977 , Arena received a telephone

call from Hawley. That day, as any juror would
notice since jurors are good at noticing a mundane

fact like this one, was a scant two weeks from
Chrisrmas, Field was in the midst of the most
important shopping period of the business year, with
Arena just becoming adjusted to his new, position as

its chief executive officer, Hawley told Arena that
unless defendan¡s authorized the im¡nediate
beginning of merger negotiation discussions with
CHH, he would deliver and make public on
December 12 a lener outlining a proposal he and

Caner had in mind. Hawley knew the impact of this
threat on Are¡a, on Field, its directors and

management. He also knew that public
announcement of merger possibilities would
influence tr¿ìnsactions of Marshall Field sha¡es on
the exchanges. Arena was also aware of these

consequences. He proposed to Hawley that he

appeil and discuss ùe subject of his telephone call at
a .special meeting of Field directors the following
week. Hawley declined, saying that a meeting with
the directors was not wåat he had in mind: he
wanted the beginning of merger negotiations. The
telephone conversation ended with the understanding
that the letter would be delivered Monday,
December 12.

Arena reacted by calling Joseph H. Flom, the
lawyer for corporate matters that Field's directors
had retained in 1969. They agreed to meet at the
Skadden, Arps law firm office the next day in New
York Ciry. The meeting was held, attended by
representatives of Field's investment bankers and
key directors. 'FIom reviewed the advice he had
given Field through the years. Arena reponed the
opinion of Kirkland & Ellis lawyers that a Field-
CHH merger would violate the federal anfitrust
laws. It was decided among those present that the
stock exchanges would be informed of the impending
letter from Hawley and that a suit would be filed by
Field against CHH in this court on Monday,
December 12. These things were done and, on
December 13, Field's directors, each having
received a copy of the'lener Hawley had described
to Arena, held a special meeting. Present were
lawyers from Kirkland & Ellis and f¡om Skadden,
Arps. Representatives from two firms of investment
bankers appeared and gave their views on the subject
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of the CHH letter. Managemenr representatives
expressed views concerning the fuure of Field, on
the whole favorabie. Hammond Chaffee of
Kirkiand & Ellis discussed in detail the reasons for
the opinion he'and his colieagues had reached on the
antitrust issues present rn any proposal to merge
Field with CHH.

At the conclusion of the meeting, the directors
unarümously decided to reject the proposal contained
in the December l0 letter because in their judgment
it was "illegal, inadequate and not in the besr
interests of Marshall Field & Company, its
shareholders and the communities which it serves."
The next day Hawley was advised of the board's
decision by letter and, at the same time, a press

release was issued giving the reasons-for the board's
actions, referring'to t}re law suit that had been filed
on December 12, anit quoting Arena as saying that
the directors believed 'it would .be in the best
interests of our stockholders, customers and
employees for us to take advantage of (the

momenum of the company's future) and continue to
implement our growth plans as an independent
company.' Thereafter, *1190 defendants authorized
officers of the company to proceed with the Liberry
House Stores acquisition and with negotiations for a

depanment store'location in The Galleria complex,
Houston, Texas.

Plaintiffs argue that thei¡ evidence showing this
course of conduct requires defendants to put on a

defense because it has been proven, prima facie, thar
they made untrue statements of marcrial facts, they
omined stating material facts and engaged in
fraudulent, deceptive, or manipulative acts or
practices when they rejected the proposal contained
in CHH's letter of December 10. Plaintiffs say that
they have shown that defendants filed documents
with the Securities & Exchange Commission, issued
press releases, and wrote letters to employees and
shareholders all of which contained unrrue
statements or material omissions. Plaintiffs insist
that, prima facie, they have proven defendants filed
the antitrust suit and made acquisitions of other
businesses after December 10, not in the interest of
Ma¡shall Field and its sha¡eholders but, râther, in
suppon of their undisclosed policy of keeping Field
an independent business entity and perpetualing
themselves in office æ direcfors of the company.
Plaintiffs contend their evidence shows defendants
violated Sections l4(d), l4(e), and rules
promulgated by the Securities & Exchange
Commission; and thus, the motion for di¡ected
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verdicr should be denied.

[4] These conrentions overlook the fact that
secrions l4(d) and l4(e) of rhe Williams Acr apply
only to conduct commitred in connecrion either with
a tender or an exchange offer, S-G Securiries, Inc.
v. Fugua Invesrmenr Co., 466 F.Supp. l l 14
(D.Mass.1978); see Annor. 6 A.L.R.Fed. 906, or
where there has been a public announcement of an
intention ro make one. Applied Digital Data
Systems v. Milgo Electronic, 425 F.Supp. ll45
(S.D.N.Y.1977). The leuer of December l0 was
neither an exchange nor a tender offer, nor was it a
pubiic announcement conceming one. In fact, it was
not even a merger proposal; it was only a request,
shielded in a rhreat, thar defendants and Field
executives interrupt the company's business and
engage in merger negoriarions with CHH. [FNl2]
Therefore, there was no schedule or form which
defendants had to hrst file with the Securities &
Exchange Commission as required by Section l4(d);
and clearly, their conduct with regard ro CHH's
proposal, was not "in connection with a tender
offer" within the meaning of Section l4(e) of the
Wiiliams Act. This is also rrue of the proposed
exchange offer CHH announced on February 1,
1978 when it made the Schedule l4D-l filing with
the Securities &. Exchange Commission. The
reasons, however, are different. A tender or
exchange offer must be so expressed that '(t)he
person making the offer obligates himself to
purchase all or a specified ponion of the tendered
sha¡es if cenain specifïed conditions are mer (by the
shareholder)." H.R.Rep. No. l7ll, 90rh Congress
2d Sess., reprinted in (t9óB) U.S.Code Cong. &
Admin.News, p. 2811 ; Kennecott Copper Corp. v.
Cuniss-Wright Corp., 584 F.2d ttgl, tZO6 (2d Cir.
1978). It can be made by issuance of a public
announcement stating that after appropriate steps
have been taken to comply with federal secu¡ities
laws, and after securing authorization of the
offeror's stockholders, the tender or exchange offer
will be made directly to the targer sha¡eholders.
Applied Digital Dara Sysrems v. Milgo Elecrronic,
425 F.Supp. 1145 (S.D.N.Y.t977). A person
*1191 is not obligated to purchase all or a specified
ponion of tendered shares if the offer is subject to a
condition precedent, that is, 'a fact or event which
the parties intend must exist or take place before
there is a right to performance.' 5 Williston on
Contracts 126, s 663 (3d ed.); Resratemenr of the
Law, Contracts s 250; United States v. Schaeffer,
319 F.2d 907, 9ll (9th Cir. 1963), cen. denied 376
U.S. 943, 84 S.Ct. 798, ll L.Ed.2d 767 (tgí).

Page 82

FNl2. The coun will nor extend this
memorandum ro discuss the response. under
applicable laws, which defendanm as Marshal
Field di¡ec¡ors were obliged ro give the lener
wrinen by Philip M. Hawley for CHH. In this
court's judgment. that lener, in the conrex¡ of the
circumsEnces under which i¡ was wrinen and
received, was an imposirion on Marshall Field. iu
directors, and execurives. The law vested
defendanc with discrerion to decide rhe answer
they were to give it, and the action they should
have taken concerning it. Sinclair Oil Corp. v.
lævien, 280 A.zd 717, 722 (Del.Supr. l97l);
Kaplan v. Goldsamr. 380 A.2d 556 (Del.Ch.l977)
. There is norhing in the legislative history of the
Williams Act ro suggest that Congress inrended
those amendmenc to modify the rraditional powers
of American corporare directors. See piper v.
Chris- Craft Industries, Inc., 430 U.S. l, 25-37,
97 S.Cr. 926, 941-947,5t L.Ed.2d 124 (1977).

CHH's proposed offer was subject to more than
approval by the Securities & Exchange Commission
and by holders of a majoriry of rhe shares of CHH
capital stock. It was also subject to the condition
that if holders of 57o or more of CHH shares
formally dissented to the making of the exchange
offer, they would be enritled to receive what their
shares were worth the day before CHH announced
its proposal; and upon the happening of rhat event,
CHH would have the oprion of either proceeding
with or withdrawing the making of the proposed
offer. From February l, 1978 when the proposed
offer was announced, until February 22 when it was
withdrawn, however, CHH did not proceed before
the Secu¡ities & Exchange Commission to obtain the
required approval of i¡s inrended offer, it did not call
a meeting of its sha¡eholders, and it never
ascertained what percenr of its shareholders would
dissent from the making of the exchange offer. In
addition to these condirions which were not met,
CHH hedged irs proposed exchange offer with nine
other conditions precedent, none involving the mere
passage of time and only one subject to CHH's
control. None of these conditions \ryere met, eifher,
but defendants did nothing ro prevent their
occuffence or to prevent CHH from effectuating
their occurrence. It is clear, also, that at no time did
CHH purchase any Field shares, nor did it in any
way solicit or urge any Field shareholder ro sell.
Consequently, in this court's judgment, CHH's
announcement of February I and rhe SEC filing it
made were not and never became an exchange offer.
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[15] But even if a contrary conclusion were reached
on this point; the evidence shows that durrng the

period in question,defendants never. made, any untrue
statement of ,4 material fact or,omitted the stating of
any material fact necessary in order to make the
sratemenrs made, in the ligh! of the circumstances
under which they were made, not misleading; nor
did they engage in any,fraudulent, deceptive, or
manipulative acts or practices, i¡ connection with
any tender or exchange offer or request or inviution
for tenders or exchanges, or any solici¡ation of
securiry holders in opposition to such offer, request

or invitation. Defendants' only response to CHH's
announcement of February 1 was a press release the

same day, in which no reference was made to the
proposed offer. .Arena, as president and chief
execudve officer of Ma¡shall Field, again reiterated
defendants' acceptance of legal advice which told
them that any combination of the two companies
would violate United States antitrust laws. He
referred to the conditions imposed on the proposed

exchange offer by CHH. The release concluded
wìth references tothe acquisitions Field was making,
and was intending to make, in the future, and his
dqtermination to pursue 'making Marshall Field &
Company .a truly national retail business
grganization." Neither at the board meeting held
that day, nor at any other time, did defendants
express any view concerning the adequacy:of ,the

proposed exchange offer, They did not solicit
shareholders to either accept or reject the offer.
Under these circumstances, the evidence at the close
of plaintiffs' case shows that they cannot prevail on
the claims they made under sections l4(d) and l4(e)
of the Ìüiliiams Act. See Berman v. Gerber
Products Co., 454 F.Supp. l3l0 (W.D.Mich.l978);
Altman v. Knight, 431 F.Supp. 309 (S,D.N.Y.1977)

C. Plaintiffs' State Law Claims

Based on the same occurrences and same events on
which they sue under Section lOb, Rule l0(b)-5, and
sections l4(d) and l4(e) of the Williams Act,
plaintiffs claim, and ilsist their evidence shows, that
defendants, ¿rs *ll92 di¡ectors, breached their
fiduciary duties owed to plaintiffs as sha¡eholders of
Ma¡shall Field by maintaining a policy of keeping
Field independent, making acquisitions .to thwan
takeovers they feared would deprive them of their
directorships, making misleading statements which
included omining important disclosu¡es, and filing
the antitrust suit against CHH. Plaintiffs contend
they have proven that defendants rejected CHH's
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approach concerning a merger, not in the best

interests of Field shareholders, but only,¡s preserve

their positions as directors of the company. 'They
insist that the hasry and ill-considered decision of
defendants deprived them of the oppornrniry to sell
their shares at a premium, hrst at the suggdsted
f,rgure of $36;00, then at the $42.00 price announced
by CHH in its proposed exchange offer.

ü61:f¡st. claims are based on fiduciary principles
discussed by the,courts of Delaware in Brophy v.
Cities Service Co., 3l Del,Ch. 241, 70 A.2d 5

(1949) and Singer v. Magnavox Co., 380 L.zd 969
(Del.Supr,1977). Since Field is a Delaware
corporation, this, coun must apply the law of thar
state, in determining whether defenda¡ts aS directors
of a corporation have breached any fiduciary dury
they owed to the plaintiffs. Davidge v. White; 377
F'Supp. 1084, 1088 (S,D.N,Y,1974); see Scott v.
Multi.Amp Corporation, 386 F.Supp. 44
(D.N.J.1974). After reviewing the evidence and the
law this court has.concluded; as a matter of law, that
at the close of their case in chief, plaintiffs have not
produced evidence which would prove essenrial
elements of the claims they have made under the
federal securities starutes and rules. Despite this
conclusion, but without deciding wherher the federal
claims were not insubstantial, the coun is of the
view that it should exercise its discretion, retain
pendent jurisdiction, and determine whether; as to
their state law claims, plaintiffs have made a,prima
facie case. Parrent v. Midwest Rug Mills, Inc., 455
F.2d 123, 129 (7th Cir. 1972); cf. Rousseff v. Dean
Witter & Co., 453 F.Supp.' 774 (N.D.Ind.1978); see

Forest Laboratories, Inc. v. Pillsbury Company, 452
F.2d62l (7th Cir. l97l); United Srates ex rel. Crow
Creek Sioux Tribe v. Tri-County Bank of
Chamberlain, South Dakota, 415 F.Supp. 858
(D.S.D.1976).

[7] The chancellors of the state of Delaware have
said that "(t)here is no rule bener senled in the law
of corporations than that directors in their conduct of
the corporation stand in the siruation of fiducia¡ies."
Bodell v. General Gas and Electric Corporation, 15

Del.Ch. ll9, 132 A. 442, 446 (1926) aff'd 15

Del,Ch. 420, 140 A.2æ (1927); see Guth v. Loft,
Inc,, 23 Del.Ch. 255,5 A.zd 503, 510 (1939). As
frduciaries, di¡ectors owe to the corporation and its
sha¡eholders the duties of honesty, loyalty, good
faith, diligence and fairness; they must act for the
benefit of the corporation and its shareholders, and
never use their fiduciary positions to furrher thei¡
personal interests. Singer v. Magnavox Co., 380
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A.2d 969 (Del.l977). It follows, as a coroliary, that
corporate directors who negligently wasre the assets
of the company in buying srock of another
corporarion, and thus interfere with the righrs of
shareholders, commit breaches of their fiduciary
duties. Penn Mart Realty Company v. Becker, 29g

^.2d,349 
(Del.Ch.1972): cf . Michelson v. Duncan,

407 A.2d 211 (Del.Supr.1979).

In a background memorandum filed to aid the coun
in understanding their underlyurg litigation theory in
eight of the nine consolidated cases, plainriffs argue
that as to the question of liabiliry of enrrenched
management that resists takeover attempts solely to
perpetuate itself in office, the leading case is Condec
Corporation v. Lunkenheimer Company, 43 Del.Ch.
353, 230 A.2d 769, 775-716 (1967). After a
descriptive starement of what they understood was
involved, plaintiffs conclude thar "(a)lmost identical
(with Condec) are the facts in the instant case. "

In their memorandum objecting to defendants'
morion for directed verdict, they again cite Condec
Corporation v. Lunkenheimer Company and say it
holds that "(w)here directors have taken actions
otherwise lawful but for an improper motive, *1193
such as resisting the acquisition of their corporation
out of a desire to perpetuate the present directors,
control, Deiawa¡e law holds that the direcrors have
breached their fìduciary dury and are outside the
protection of the business judgment ruIe." In view
of this reliance on Condec v. Lunkenheimer, this
court will examine that decision in order ro
determine whether, as plaintiffs contend, i¡ controls
the issues at ba¡.
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evi¡ced an interest in acquiring all of
Lunkenheimer's assets, an interest Lunkenheimer
approved, whereby ir issued to the subsidiary 75,000
sha¡es. The terms of the agreement were such that
no money was paid; the sole purpose of the issuance
was to thwart Condec's effons ro complete its render
offer and conrrol the company. Without hearing
more, the chancellor ruled that a flinal order would
be entered canceliing the 75,000 sha¡es of
Lunkenheimer stock.

l18lt19l Condec Corporation v. Lunkenheimer is
the law of Delaware; see Young v. Valhi, Inc., 3g2
A.zd 1372, 1379 (Del.Ch.l978); it is cired by
Delawa¡e chancellors for the propositions that
'shares may not be issued solely ro preserve or to
gain corporate control' and "corporate action,
though technically correcr and in compliance with
Delawa¡e Corporation Law, may not be undenaken
for an inequitable purpose." Lynch v. Vickers
Energy Corporation, 351 A.2d 570, 575
(Del.Ch.1976), rev'd on orher grounds, 3g3 A.2d
278 (Del.Supr.1977). In Delawa¡e, a majoriry of
shareholders of a corporarion owes a flrduciary dury
to the minoriry. Roland International Corporation v.
Najjar, 4Oi A.zd 1032 (Del.Supr.t9Z9). Obviously,
it is inequiøble, and hence a breach of fiduciary
duties, for a corporation acring at rhe instigation of a
majority of its sha¡eholders to issue srock, without
consideration, solely to prevent a minoriry
sha¡eholder from completing a tender offer that is
proceeding in accordance with law. Clearly,
Condec is distinguishable as to panies, facrs, issues;
and reiief sought. Nothing of the kind thar happened
in that case is shown in the evidence which plainriffs
have produced in this one.

[20] What plaintiffs have shown is thar in each
instance when a contact or approach was made to
Field concerning an acquisition of it by another
company, or a possible merger, the proposition was
considered by defendants on its merits. Each conract
or approach was made a part of the company's
records by signed or initialed memoranda, with
defendants' actions recorded in boa¡d minures
conhining appropriate resolutions. Defendants
reached their decision as to each approach or contact
only after consulting with management, lawyers,
accountants, and investment bankers. For reasons
that were applicable to each occasion, defendants
decided that the suggested acquisition or proposed
merger was not in the best interest of Marshall
Field, its shareholders, and communities served by
the company. These were decisions made in the

Condec was a case in which a Delaware coun of
chancery heard a motion to restrain the use of
75,000 authorized but unissued shares of a rarget
corporation in a way which would have prevented
the plaintiff, a render- offeror, from exercising its
rights as a minoriry shareholder of the targer
company. Lunkenheimer Company directors, for
reasons they could not justify at the hearing for
preliminary relief, had rejected Condec's approach
towa¡d a merger; but, not to be undone, Condec,
through two tender offers, succeeded in obtaining
tenders for l9l,0l7 shares of Lunkenheimer stock, a
total of 414,000 then being oursrânding. lt became
clea¡ to Lunkenheimer that Condec was going to
acquire enough shares to control the company. To
prevenr this, but without any benefit to the company
and its shareholders, Lunkenheimer entered into an
agreement with a subsidiary of a company that had
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exercise of business judgment.

The same process, the evidence shows, occurred in
comection with the approach,made by Carter and

Hawley rn October 1977. The important diffe¡ence
was thE timing of it, and the insensitivity represented

by the fact that representatives of CHH appeared to
be taking advantage of the 11194 death of an

imponant Field executive, and trying to exploit
defendants' employment of Arena, who had just left
CHII. There were valid reasons to believe that any

merger of Field with CHH would vioiate the

antitrust laws, and the subject, over a period of more
than a month,rwas studied and discussed by Field
executives with qualified lawyers. It is true that

neither defendanis nor the lawyers they consulted
communicated with the law firm Carter and Hawley
had mentioned; but this was a matter of judgment.
Defendants did not breach any fiduciary dury they
owed plaintiffs when they acted on the CHH
approach.

It is worth remembering that according to plaintiffs'
evidence, defendants had never told anyone they
were interested in a merger with CHH, or that Field
was for sale. Corporations in the kind of business as

imponant as that in which Marshall Field was
engaged plan to exist as on-going commercial or
merchandising entities. Plaintiffs appeü to believe
that large companies like Field are developed for
takeovers; and that seeing to shareholder
oppornrnities for sale of their sha¡es at a premium is
the most imponant dury of directors who manage
publicly owned corporations. Plaintiffs are mistaken;
for if they were not, public equiry ownership in
corporations would be a form of entreprenuerial
hazard that few corporations could survive.

As to the acquisitions which defendants authorized
Field management to make, Halle's, The Lib€rty
House Stores, and The Galleria in Houston, Texas,
each was consummated after defendants considered
business projections by management received the
advice of lawyers and experts, and consulted with
accountants and investment bankers. Despite a great
deal of straining with fnancial data, repons. and

statistics, plaintiffs have not produced evidence
which could prove that any of these acquisitions
were unsound business vennues.

The lawsuit Field filed against CHH was authorized
by defendants only after they had considered the
advice of competent legal counsel who, according to
evidence shown to the jury, had reasonable grounds
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for the litigation that was contemplated. Directors
of corporations are entitied to rely in good faith on
the advice of experts, inciuding that of legal counsel.

Spirt v. Bechtel, 232 F.2d 241,247 (2d Cir. 1956);
Voege v. Magnavox Co., 439 F.Supp. 935, 942
(D.Del.1977). The suit was proper; defendants had

in good faith .and in the exercise of business
judgment decided that CFtrH's proposal towa¡d a
merger was iliegal, inadequate, and not in the best
interests of Marihall Field, its shareholderS, and the
communities it serves.

[21]1221 Directors of corporations discharge their
fiduciary duties when in good faith they exercise
business judgment in making decisions regarding the
corpóration. Wa¡shaw v. Calhoun, 221 A.2d 487
(Del.Supr.1966); Gimbel v. Signal Companies, Inc,,
316 A.2d 599, 609 (Del.Ch.1974) aff'd 3t6 A.zd
619 (Del.Supr.1974); see S. Kaplan, Fiduciary
Responsibility in the Management of the
Corporation, 3l Business Law 883 (1976). When
they act in good faith, they enjoy a presumption of
sound business judgment, reposed in them as

directors, which couns will not disturb if any
rational business purpose can be attributed to their
decisions. Kaplan v. Goldsamt, 380 A.2d 556, 568
(Del.Ch.1977). In the absence of fraud, bad faith,
gross oveneaching or abuse of discretion, courts
will not interfere with the exercise of business
judgment by corporate directors. Sinclair Oil
Corporation v. Levien, 280 A.zd 717, 722
(Del.Supr.l97l); Wa¡shaw v. Calhoun, 221 A..2d
487 (Del.Supr.1966). There is no evidence in this
record on which the jury could find that at any rime
any defendant in this case committed fraud, was
guilry of bad faith, grossly overreached, or abused
his discretion in dealing with any property or right of
any plaintiff, or a member of the class or subclasses.

[23] Corporate directors have the dury to oppose a

takeover offer which they have determined would be

detrimental to the interests of the corporation and im
shareholders. Treadway Companies v. Care
Corporation, *1195 (Current Binder)
Fed.Sec.L.Rep. (CHH) P 97, 188 (S.D.N.Y.1979).
Having so decided in good faith, with rational
business purposes attributable to their decision,
defendants had not only the right 'but the duty to
resist by all lawful means persons whose attempt to
win control of the corporation, if successftrl, would
harm the corporate enterprise." Heit v. Baird, 567
F.2d ll57 , I 16l (lst Cir. 1977); Northwest
Industries, Inc. v. B. F. Goodrich Co., 301 F.Supp.
706, 712 (N.D.Ill.1969); Cheff v. Mathes, 4l
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Del.Ch. 494, 199 A.2d 548 (Del.Supr.l964).

IV.

For these reasons, as rhey have been stated by the
court in the subdivisions of this memorandum, each
discussing the law appiicable to plainriffs' claims
under sections lOb, la(d), l4(e) of the Securities and
Exchange Acr of 1934, Rule l0(b)-5 adopted by the
Securities and Exchange Commission, and common
law claims of alleged breaches of fiduciary duties by
defendants, the courr concludes thar plaintiffs'
evidence, considered together with all reasonable
inferences favorabie to them, rotally fails to prove
necessary elements of their claims. The facts
established by the proof, and the inferences
reasonably drawn therefrom, point so strongly and
overwhelmi¡gly in favor of defendants that the coun
is convinced the jury in this case, as reasonable men
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and women, would not arrive at a verdict contrary to
one in defendan¡s' favor.

Therefore, defendants' morion for directed verdicr
should be granted, without submission of this case ro
the jury, because this ruling will have the resulr of
saving the mischance of speculation over plaintiffs'
legally unfounded claims. Accordingly, the morion
for directed verdicr is granted and since an order
granting a morion for directed verdict is effected
without any assent of the jury, it will be discharged;
and judgment will be enrered on the directed verdict.
The clerk will be instructed to enter a judgment in
each of these consolidated cases against the plainriffs
and in favor of each defendant, with costs ¿rs

provided by law.

END OF DOCUMENT
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Supreme Court of Deiawa¡e.

PARAMOUNT COMMUNICATIONS INC.,
Viacom Inc., Martin S. Davis, Grace J.

Fippinger, Irving R. Fischer;:Benjamin L. Hook,
Franz J' Lutolf, James A.

Pattison,,Irwin Schloss; Samuel J. Silberman,

Lawrence M. Small,'and George
Weissman, Defendants Below, Appellants,

v.

QVC NET'WORK INC., Plaintiff Below, Appellee

In re PARAMOUNT COMMUNICATIONS INC'
SHAREHOLDERS I LITIGATION.

Submined: Dec. 9, 1993.

Decided by Order: Dec. 9, 1993

Opinion: Feb. 4, 1994.

Following corporationls announcement of merger,

competing tender offeror brought suit for injunctive
relief. The.Court of Chancery, --- 

^.2d 
-'-.,

granted preliminary injunction. The Supreme

Court, Veasey, C.J., held that: (1) sale of control
implicated enhanced judicial scrutiny, and (2)

directors violated their fiduciary,duties.

Affirmed and remanded

West Headnotes

[1] Appeal and Error @1924.2
30k1024.2

Supreme Court's standa¡d and scope of review as to

facts on appeal from preliminary injunction entered

by . Court of Chance¡y is whether, after
independently reviewing entire record, Supreme

Court can conclude that hndings of Court of
Chancery are suff,rciently supported by the record

and a¡e product of orderly and logical deductive
process.

[2] Corporations @:P3 10( 1)

l0lk3l0(l)

Dûectors' conduct is subject to enhanced scrutiny in
sifuations involving approval of transaction resulting

in sale of control, and adoption of defensive
measures in response to threat to corporate control.

[3] Corporations æ310(1)
l01k3l0(1)

Page l0

Enhanced judicial scrutiny was mandated in sale or
change of control transaction, by th¡eatened

diminution of current shareholders' voting power,

fact that control premiüm was being sold, and

traditional concern of couns for actions' which
impair or impede shareholder voting rights.

[4] Corporations €3 l0(1)
l0lk3l0(l)

Key features of enhanced judicial scrutiny applied to
sale or change of conuol transaction are: judicial
determination regarding adequacy of decision-
making process employed by directors, inciuding
information on which directors based their decision;
and judicial examination of reasonableness of
directors' action in light of circumstances then
existrng.

[5] Corporations €=320(1 1)

l0lk320(l r)

In sale or change of control situation, directors have
burden of proving that they were adequately

informed and acted reasonably.

[6] Corporations €=310(l)
101k310(1)

In cases where traditional busi¡ess judgment rule is
appiicable and board of directors acted with due

care; in good faith and in honest belief that they
were acting in best interests of shareholder, court
gives great deference to substance of directors'
decision and will not invaiidate the decision, will not
examine its reasonableness, and will not substitute its
views for those of the board if latter's decision can

be attributed to any rational business purpose.

[7] Corporations €=31911¡
l0rk3l0(r)

In applying enhanced scrutiny to sale s¡ sþ¡nge of
control transaction, courts will not substitute its
business judgment for that of directors, but will
determine if directors' decision was, on balance,
within range of reasonableness.

[8] Corporatio¡s @:=3 1q 1¡

l0lk3l0(l)

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works

16di-001925



637 A.2d.34
(Cite as: 637 A.zd34)

In sale or change of control transaction, enhanced
judicial scrutiny is applied, and directors are
obligated to seek best value reasonably available for
stockholders, regardless of whether there is to be
breakup of the corporation.

[9] Corporarions O=3 t0(l)
101k3 10(1)

When corporation undertakes transaction which will
cause change in corporate control or breakup of
corporate entity, direcrors' obligation is to seek best
value reasonably available to stockholders.

[0] Corporatis¡¡s @3 1912¡
r01k3l0(2)

Having decided to sell control of corporation and
faced with two render offers, directors had
obligation: to be diligent and vigilant in critically
examining proposed trânsacrion and competing
offers; to act in good faith; to obtain, and act with
due care on, all material information reasonabiy
available, including information necessary to
compare the two offers to determine which of these
trânsactions, or an alternative course of action,
would provide best value reasonably available to
stockholders; and to negotiate actively and in good
faith with both prospective purchasers to that end.

u 1l Corporations Gp3 l0(1)
101k310(1)

Enhanced judicial scrutiny of directors' action was
implicated by defensive provisions of merger
agreement, coupled with sale of control and
subsequent disparate treatment of competing bidders.

[12] Corporations æ310(1)
l0lk310(t)

Having entered merger agreement with one
corporation, directors violated their fiduciary duties
by failing to modify improper defensive provisions
of agreement or improve economic tenns of
agreement when faced with competing higher offer.

[13] Corporations ç=532
101k582

Page 11

met, was unenforceable, to extent provision was
inconsistent with directors' fiduciary duties.

I l4] Corporatio¡¡s @=3 161 1 ¡
l0rk310(1)

To extent that contract, or provision thereof,
purpons m require boa¡d to act or not act in such a
fashion as to limit exercise of fiduciary duries, it is
invalid and unenforceable.

[15] Corpora¡i6¡5 f'532
l0lk582

Defensive provision of merger agreement, which
granted buyer an option to purchase percentage of
seller's outstanding common stock at a f,rxed price if
seller terminated agreement because of competing
transaction, if seller's stockholders did not approve
merger or if seller's board recommended competing
transaction, and which permifted buyer to pay for
shares with senior subordinated note of questionable
marketabiliry and allowed buyer to elect ro require
seller to pay seller in cash a sum equal to difference
between purchase price and market price of seller's
stock, was invalid, insofar as provisions were
inconsistent with directors' fiduciary duties.

[16] Anorney and Client æ10
45kr0

Although there is no clear mechanism for Supreme
Court to deal effectively with misconduct by out-of-
state lawyers in depositions in proceedings pending
in Deiaware courts, consideration will be given to
whether it is appropriate and fair to take into account
attorney's behavior in event application is made by
him in the furure to appear pro hac vice in any
proceeding in the state. Rules of Prof.Conduct, Rule
3.5(c), Del.C.Ann.

[7] Attorney and Client @ 19
45k10

Out-of-state attorney must be admitted pro hac vice
before participating in deposition in proceeding
pending in sute courts.
*35 Upon appeal from the Court of Chancery.

AFFIRMED.

Charles F, Richa¡ds, Jr., Thomas A. Beck and
Anne C. Foster of Richards, La¡on & Finger,
Wilmington, Barry R. Osrrager (argued), Michael J.
Chepiga, Robert F. Cusumano, Mary Kay Vyskocil

Provision of merger agreement, whereby boa¡d of
selling corporation agreed that it would not solicit,
encourage, discuss, negotiate or endorse any
comPeting transaction lnless certåin conditiOns were
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and Peter C. Thomas of Srmpson Thacher &
Bartlett, New York City, for appellants Paramount
Communications Inc. and the individual defendants.

A. Gilchrist Sparks, III and William M. Laffeny of
Morris, Nichols, Arsht & Tunnell, Wilmington,
Stuart J. Baskin (argued), Jeremymymy +36 G.

Epstein, Alan S. Goudiss and Seth J. Lapidow of
Shearman & Sterling, New York City, for appellant

Viacom Inc.

Bruce M. Stargatt, David C. McBride, Josy W.
Ingersoll, William D. Johnston, Bruce L. Silverstein

and James P. Hughes, Jr. of Young, Conaway,

Stargan &. Taylor, Wilmington, Herbert M.
Wachtell (argued), Michael W. Schwaru, Theodore

N. Mirvis, Paul K. Rowe and George T. Conway,

III of Wachtell, Lipton, Rosen & Katz, New York
City, for appellee QVC Network Inc.

Irving Morris, Karen L. Morris and Abraham

Rappaport of Morris & Morris, Pamela S. Tikellis,
Carolyn D. Mack and Cynthia A. Calder of
Chimlcles, Burt & Jacobsen, Joseph A. Rosenthal

and Norman M. Monhait of Rosenthal, Monhait,
Gross & Goddess, P.4., Wilmington, Daniel W.
Krasner and Jeffrey G. Smith of Wolf, Haldenstein,
Adler, Freeman & Herz, Arthur N. Abbey (argued),

and Mark C. Gardy of Abbey & Ellis, New York
City, for the shareholder appellees.

Before VEASEY, C.J., MOORE and HOLLAND,
JJ.

VEASEY, Chief Justice

ln this appeal we review an order of the Court of
Chancery dated November 24, 1993 (the "November
24 Order"), preliminarily enjoining certain defensive
measures designed to facilitate a so-called strategic

alliance between Viacom Inc. ("Viacom") and

Paramount Communications Inc. ("Paramount")
approved by the board of directors of Pa¡amount
(the "Paramount Board" or the "Paramount

directors") and to thwart an unsolicited, more
valuable, tender offer by QVC Network Inc.
("QVC"). In affirming, we hold that the sale of
control in this case, which is at the heart of the

proposed suategic alliance, implicates enhanced
judicial scrutiny of the conduct of the Paramount
Board under Unocal Corp. v. Mesa Petroleum Co.,
Del.Supr., 493 

^.2d 
%6 (1985), and Revlon, Inc. v.

MacAndrews & Forbes Holdings, /nc., Del.Supr.,
506 A.2d 173 (1986). We turther hold that the
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conduct of the Pa¡amount Board w¿rs not reasonable

as to process or result.

QVC and certain stockholders of Paramount

commenced separate actions (later consolidated) in
the Coun of Chancery seeking preliminary and

peIÏnanent injunctive relief against Paramount,

cenain members of the Paramount Board, and

Viacom. This action arises out of a proposed

acquisition of Paramount by Viacom through a

tender offer followed by a second-step merger (the

"Paramount- Viacom transaction"), and a competing
unsolicited tender offer by QVC. The Court of
Chancery granted a prelimrnary rnjunction. ]VC
Network, Inc. v. Paramount Communications Inc.,
Del.Ch., 635 A.zd 1245, Jacobs, V.C. (1993), (the

"Court of Chancery Opinion"). We affirmed by
order dated December 9, 1993. Paramount
Communications Inc. v. QVC Network Inc.,
Del.Supr., Nos. 427 and 428, 1993, 637 A.2d 828,

Veasey, C.J. (Dec. 9, 1993) (the "December 9

Order"). IFNl]

FNl. We accepted this expedited interlocutory

appeal on November 29, 1993. After briefìng
and oral argumeru in this Court held on December
9, 1993, we issued our December 9 Order
affrrming the November 24 Order of the Court of
Chancery. In our December 9 Order, we stated,

"It is not feasible, because of the exigencies of
time, for this Coun to complete an opinion setting

forth more comprehensively the rationale of the

Court's decision. Unless otherwise ordered by
the Coun, such an opinion will follow in due

course." December 9 Order at 3. This is the

opinion referred to therein.

The Court of Chancery found that the Paramount

directors violated their f,rduciary duties by favoring
the Paramount-Viacom lransaction over the more
valuable unsolicited offer of QVC. The Court of
Chancery preliminarily enjoined Pa¡amount and the

individual defendants (the "Paramount defendants")
from amending or modifying Pa¡amount's
stockholder rights agreement (the "Rigbts
Agreement"), inciuding the redemption of the

Rights, or taking other action to facilitate the

consummafion of the pending tender offer by
Viacom or any proposed second-step merger,
including the Merger Agreement between Paramount

and Viacom dated September 12, 1993 (the

"Original Merger Agreement"), as amended on

October 24, 1993 (the "Amended Merger
Agreement"). Viacom and the Paramount defendants

were enjoined from uking any action *37 to exercise
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any provision of rhe Stock Option Agreement
between Paramount and Viacom dated Sèptember
12, 1993 (the "Stock Option Agreement"), as
amended on October 24, 1993. The Court of
Chancery did not grant preliminary injunctive relief
as to the termination fee provided for the benefit of
Viacom in Secrion 8,05 of tire Original Merger
Agreement and the Amended Merger Agreement
(the "Termination Fee").

Under the circumstances of this case, the pending
sale of control impiicated in the pa¡amount-Viacom
transaction required the Paramount Board to act on
an informed basis to secure the best value reasonably
available to the stockholders. Since we agree with
the Court of Chancery that the paramount directors
vioiated their fiduciary duties, we have AFFIRMED
the entry of the order of the Vice Chancellor
granting the preliminary injunction and have
REMANDED rhese proceedings to the Court of
Chancery for proceedings consistent herewith.

We also have auacheiJ an Addendum to this opinion
addressing serious deposition misconduct by counsel
who appeared on behalf of a paramount director at
the time that director's deposition was taken by a
lawyer representing QVC. tFN2l

FN2. It is important ro pur the Addendum in
perspective. This Court notes and has noted iu
appreciation of the outstanding judicial
workmanship of the Vice Chancellor and rhe
professionalism of counsel in this matter in
handling this expedited litigation with the expertise
and skill which characterÞe Delaware proceedings
of this narure. The misconduct nored in the
Addendum is an aberration which is not to be
tolerated in any Delaware proceeding.

637 A.zd34
(Cite as: 637 

^.2d 
34, *37)

I. FACTS

[] The Courr of Chancery Opinion conrains a
detailed recitation of its facrual findings in this
matter. Court of Chancery Opinion, 635 A.2d
1245, 1246-1259. Only a brief summary of the
facts is necessary for purposes of this opinion. The
following sunmary is drawn from the f,rndings of
fact set forth in the Court of Chancery Opinion and
our rndependent review ofthe record. tFN3]

by the record and are the product of an orderlv
and logical deductive process. Ivanhoe parmeis
v. Newmont Mining Corp., Del.Supr., 535 A.2d
1334,13424r (1987).

Pa¡amount is a Delaware corporation with its
principal offices in New york City. Approxrmately
118 million sha¡es of Pa¡amount's common stock are
outstanding and traded on the New york Stock
Exchange. The majority of paramount's stock is
publicly held by numerous unaffiliated invesrors.
Pa¡amount owns and op€rates a diverse group of
entertahment businesses, including morion picrure
and television studios, book publishers, professional
sports teams, and amusement parks.

There are 15 persons serving on the paramount
Boa¡d. Four direcmrs a¡e ofhcer-employees of
Paramount: Martin S. Davis ("Davis"),
Paramounr's Chairman and Chief Executive Officer
since 1983; Donald Oresman ("Oresman"),
Executive Vice-President, Chief Adminisuative
Off¡cer, and General Counsel; Stanley R. Jaffe,
President and Chief Operating Offrcer; and Ronald
L. Nelson, Executive Vice president and Chief
Financial Officer. Paramount's ll outside direcors
are distinguished and experienced business persons
who are present or former senior executives of
public corporarions or frnancial institutions. [FN4]

FN4. Grace J. Fippinger, a former Vice
President, Secretary and Treasurer of NyNEX
Corporarion, and director of pfizer, Inc.,
Connecricut Murual Life Insurance Company, and
The Bear Srearns Companies, Inc.
Irving R. Fischer, Chairman and Chief Executive
Officer of HRH Cons¡ruction Corporation, Vice
Chairman of the New York City Chaprer of rhe
National Multiple Sclerosis Society, a member of
the New York City Holocaust Memorial
Commission, and an Adjunct professor of Urban
Planning at Columbia Universiry
Benjamin L. Hooks, Senior Vice hesident of the
Chapman Company and director of Maxima
Corpo¡ation
J. Hugh Liedtke, Chairman of penruoil Company
Fra¡u I. Lurolf, former General Manager and a
member of üre Executive Board of Swiss Bank
Corporation, and director of Grapha Holding AG,
Hergiswil (Swiuerland), Banco Sanrander (Suisse)
S.4., Geneva, Diawa Securities Bank
(Swiuerland), Zurich, Cheak Coast Helarb
European Acquisitions S.A., Luxembourg
Internarionale Nederlanden Bank (Swiuerland),
Zurich James A. Panison, Chairman ard Chief
Executive Officer of rhe Jim panison Group, and
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FN3. This Court's standard and scope of review
as to facts on appeal from a preliminary injurrcdon
is whether, after independemly reviewing the
entire record, we can conclude ûlat the findings of
the Coun of Chancery are sufficiently supponed
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director of the Toronto-Dominion Bank, Canadian

Pacific Ltd., and Toyoø's Canadian subsidiary

kster Pollaclç, General Panner of l¿zard Freres

& Co., Chief Executive Ofücer of Center

Partners, and Senior Managing Director of
Corporate Panners, investment affiliates of l¡zard
Freres, director of l¡ewS Corp.; CNA Financial

Corp., Sunamerica, Corp., ,'Kaufrnan & Broad
Home'Cotp., Parlex Corp., Transco Energy

Company, Polaroid Corp.; Continental

Cablevision, Inc., and Tidewater Inc., and Trustee

of New York University
Irwin Schloss, Senior Advisor, Marcus Schloss &
Company, Inc.

Samuel J. Silbeiman, Retired Chairman of
Consolidated Cigar Corporation

I¿wrence M. Small, President and Chief
Operating Officer of the Federal National

Mongage Association, director of Fannie Mae and

the Chubb Còrporation, and trustee of'Mòrehouse
College and New York University Medical Center

George Weissman, retired Chairman 'and

Consultant of Philip Morris Companies, .Inc.,

director of Avnet, Incorporated, and Chairman of
Lincoln Center for the Performing Ans, Inc.

*38 Viacom is a Delawa¡e corporation with its

headquarters in Massachusetts. Viacom is

conuolled by Sumner M. Redstone ("Redstonell), its
Chairman and Chief Executive Officer, who owns
indirectly approximately 85.2 percent of Viacom's
voting Class A stock and approximately 69.2 percent

of Viacom's .nonvoting Class B stock through
National Amusements, Inc. ("NAI'!¡, an entity 91.7
percent owned by Redstone, Viacom has a wide
range of entertainment operations, including . a
number of well-known cable television channels such

as MTV, Nickelodeon, Showtime, and The Movie
Channel. Viacomls equity co-investors in the

Paramouff-Viacom transaction include NYNEX
Corporation and Blockbuster Entertaininent
Corporation.

QVC is a Delaware corporation with its

headquarters in West Chester, Pennsylvania. QVC
has several large stockholders, includiug Liberty
Media Corporation, Comcâst Corporation, Advance
h¡blications, Inc., and Cox Enterprises Inc. Barry
Diller (t'p¡11.r"), the Chairman and Chief Executive
Off,rcer of QVC, is also a substantial stockùolder.

QVC sells a variety of merchandise through a
televised shopping channel. QVC has several

equity co. investors in its proposed combination with
Paramount including BellSouth Corporation and

Comcast Corporation.

Page 14

Beginning in the late 1980s, Paramount investigated
the possibility of acquiring or merging with other
companies . in the entertainment, media, or
communiçations industry, Pa¡amount considered
such: transactions to be desirable, and perhaps

necessary, in order to keep pace with competitors in
the rapidly evolving freld of entenainment and

communications. Consistent with its , goal of
strategic expansion, Paramount made a tender offer
for Time Inc. in 1989, but ,was ultimateiy
unsuccessfi.rl. , See Paramount Communications, Inc.
v. Time /nc., Del.Supr.,57I A.2d 1140 (1990) ("
Time-Wamer ").

Although Pa¡amount had considered a possibie
combination of Faramount and Viacom as early as

1990, ¡ecent efforts.to explore such a transaction
began at a dinner meeting between Redstone and
Davis on April 20, 1993. Robert Greenhill
("Greenhill"), Chairman of. Smith Barney Shearson
Inc. ("Smith Barney"), attended and helped facilitate
this meeting. After several more meetings between
Redstone and Davis, serious negotiations began
taking place in early July.

It was tentatively agreed that Davis would be the
chief executive officer and Redstone would be the
conuolling stockholder of the combined company,
but the parties could not reach agreement on the
merger price and the terms of a stock option to be
granted to Viacom. With respect to price, Viacom
offered a package of cash and stock (primarily
Viacom Class B nonvoting stock) with a market
value of approximately $ól per sha¡e, but
Paramount wanted at least $70 per share.

Shortly after negotiations broke down in July 1993,
two notable events occurred. First, Davis
apparently learned of QVC's potential interest in
Paramount, and told Diller over lunch on July 21,
1993, that Pa¡amount was not for saie. Second, the
market value of Viacom's Class B nonvoting stock
increased from $46.875 on July 6 to $57.25 on
August 20. QVC claims (and Viacom disputes) that
this price increæe wæ causêd by open market
purchases of such stock by Rerlstone or entities
controlled by him.

*39 On August 20, 1993, discussions between
Pa¡amount and Viacom resumed when Greenhill
arranged another meeting between Davis and
Redstone. After a short hiatus, the parties
negotiated in earnest in early September, and
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performed due diligence with the assistance of their
fnancial advisors, Lazard Freres & Co. ("Lazard")
for Paramount and Smith Barney for Viacom. On
September 9, 1993, the pa¡amounr Board was
rnformed about the status of the negotiations and was
provided information by Lazard, including an
analysis of the proposed transaction

On September 12, 1993, rhe paramount Board met
again and unanimously approved the Original
Merger Agreement whereby pa¡amount would
merge with and into Viacom. The terms of the
merger provided that each share of paramount
common stock would be converted into 0.10 shares
of Viacom Class A voring srock, 0.90 shares of
Viacom Class B nonvoting stock, and $9.10 in cash.
In addition, the Paramount Board agreed to amend
its "poison pill" Rights Agreement to exempt rhe
proposed merger with Viacom. The Original
Merger Agreement also contained several provisions
designed to make it more difhcult for a potential
competing bid to succeed. We focus, as did the
Coun of Chancery, on three of these defensive
provisions: a "no-shop" provision (the "No_Shop
Provision"), the Termlnation Fee, and the Stock
Option Agreement.

First, under the No-Shop provision, the pa¡amount
Board agreed that Paramount would not solicit,
encourage, discuss, negotiåte, or endorse any
compeufig tra¡saction unless: (a) a third pany
"makes an unsolicited written, bona fide proposal,
which is not subject to any material contingencies
relating to fìnancing"; and (b) the paramouniBoard
determines that discussions or negotiations with the
third parry a¡e necessary for the paramount Board to
comply with its fiduciary duties.

Second, under the Termination Fee provision,
Viacom would receive a $100 million tirmination
fee if: (a) Paramount terminated the Original
Merger Agreement because of a competing
transaction; (b) Pa¡amount's stockholders did nor
approve the merger; or (c) the pa¡amount Boa¡d
recommended a competing transaction.

The third and most significant deterrent device was
the Stock Option Agreement, ',¡/hich granted to
Viacom an option to purchæe approximately 19.9
percent (23,699,W shares) of pa¡amount's
outstanding common stock at $69. 14 per share if any
of the uiggering events for the Termination Fee
occurred. In addition to the customary terms that
are normally associated with a stock option, the
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Stock Option Agreement conuined two provisions
that were both unusual and highly beneficial to
Viacom: (a) Viacom was permined ro pay for the
shares with a senior subordinated note of
questionable marketability instead of cash, thereby
avoiding the need to raise the $1.6 billion purchase
price (the "Note Feature"); and (b) Viacom could
elect to require Paramount to pay Viacom in cash a
sum equal to the difference between the purchase
price and the market price of Paramount's stock (the
"Put Feature"). Because the Stock Option
Agreement was not "capped" to limit irs maximum
dollar value, it had the potential ro reach (and in this
case did reach) unreasonable levels,

After the execution of the Original Merger
Agreement and the Stock Option Agreement on
September 12, 1993, paramounr and Viacom
announced their proposed merger. In a number of
public statements, the parties indicated that the
pending ffansaction was a virn¡al cenainty.
Redstone described it as a "marriage" that would
"never be torn asunder" and stated that only a
"nuclear aftack" could break the deal. Redstone
also called Diller and John Malone of Tele_
Communications Inc., a major stockholder of eVC,
to dissuade them from making a competing bid.

?:rplt'. rhese anemprs to discourage a competing
bid, Diller sent a lerter to Davis on September 20,
1993, proposing a merger in which eVC would
acquire Paramount for approximately $g0 per share,
consisting of 0.893 shares of eVC common stock
and $30 in cash. QVC also expressed its eagerness
to meet with Paramount to negotiate the details of a
transaction. When the paramount Board met on
September 27, ir was advised by Davis that the
Original Merger *40 . Agreemenr prohibited
Pa¡amount from having discussions with eVC (or
anyone else) unless certain conditions were satisfied.
In particular, QVC had to supply evidence that its
proposal was not subject to f,rnancing contingencies.
The Paramount Board was also provided information
from Laza¡d describing eVC and its proposal.

On October 5, 1993, eVC provided pa¡amount
with evidence of QVC's f,rnancing. The paramount
Board then held another meeting on October ll, and
decided to authorize management to meet with eVC.
Davis also informed the pa¡amount Boa¡d that Booz_
Allen & Hamilton ("Booz-Allen"), a management
consulting firm, had been retained to assess, iruer
alia, the incremental earnings potential from a
Paramount-Viacom merger and a paramount-eVC

637 
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merger. Discussions proceeded slowly, however,
due to a delay in Paramount qigning a confidentiality
agreement. In response to Pâramount's request for
information, QVC, prqvided two binders of
documents to Paramount on October 20.

On October 21, 1993, QVC filed this action and

publicly announced an $80 cash tender offer for 5l
percent of Paramount's outstanding shares (the

"QVC tender offer-). Each remaining share of
Paramount cornmon stock would be converted into
1.42857 shares of QVC common stock in a second-

step merger. The tender offer was conditioned on,

among other things, the invalidation of the Stock

Option Agreement, which wæ worth over $200
million by that point. [FN5] QVC contends that it
had to commence a tender offer because of the slow
pace of the merger discussions and the need to begin

seeking clearance under federal antitn¡st laws.

FN5. By November 15, 1993, the value of the

Stock Option Agieement had increased to nearly

$500 million based on the $90 QVC bid, See

Coun of Chancery Opiníon, 635 A.zd 1245,

t27t.

Confronted by QVC's hostile bid, which on its face

offered over $10 per share more tl¡an the

consideration provided by the Origin¡l Merger
Agreement, Viacom realized that it would need to
raise its bid in order to remain competitive. VVithin

hours after QVC's tender offer was announced,

Viacom entered into discussions with Paramount
concerning a revised transaction. These discussions

led to serious negotiations concerning a

comprehensive amenilment to the original
Paramount-Viacom transaction. In effect, the

oppornrnity for a "new deal" with Viacom was at

hand for the Pa¡amount Boa¡d. With the QVC
hostile bid offering greater value to the Pa¡amount
stockholders, the Paramount Board had considerable
leverage with Viacom.

At a special meeting on October 24, 1993, the

Paramount Board approved the Amended Merger
Agreement and an ame¡dment to the Stock Option
Agreement. The Amended Merger Agreement was,

however, essentially the same as the Original
Merger Agreement, except that it included a few
new provisions. One provision related to an $80
per share cash tender offer by Viacom for 5l percent
of Paramount's stock, and another changed the

merger consideration so that each sha¡e of
Pa¡amount would be converted into 0.20¡108 sha¡es
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of Viacom Class A voting stock, 1.08317 shares of
Viacom Class B nonvoting stock, and 0.20408
shares of a new series of Viacom convefible
preferred stock. The Amended Merger Agreement
also added a provision giving Paramount the right
not ro amend its Rights Agreement to exempt
Viacom if the Paramount Board determined that such

an amendment would be inconsistent with its

hduciary duties because another offer constiruted a

"better alternative." tFN6] Finally, the Paramount

Board was given the power to terminate the

Amended Merger Agreement if it withdrew its

recommendation of the Viacom transaction or
recommended a competing transaction.

FN6. Under the Amended Merger Agreement and

the Paramount Board's resolutions approving it,
no further actiôn of the Paramount Board would
be required in order for Paramount's Righa
Agreement to be amended. As a result, the

proper officers of the company were authorized to
implement the amendment unless they were

instructed otherwise by the Paramount Board.

Although the Amended Merger Agreement offered
more consideration to the ,Paramount stockholders
and somewhat more flexibility to the Paramount

Boa¡d than did the Original Merger Agreement, the

defensive measures designed to make a competing
bid more diffrcult were not removed or modified.
*41 In particula¡, there is no evidence in the record
that Paramount sought to use its newly-acquired
Ieverage to elimi¡ate or modify the No-Shop
Provision, the Termination Fee, or the Stock Option
Agreement when the subject of amending the

Original Merger Agreement lvas on the table.

Viacom's tender offer commenced on October 25,

1993, and QVC's tender offer was formally
launched on October 27 , 1993. Diller sent a letter
to the Paramount Board on October 28 requesting an

oppormniry to negotiate with Paramount, and

Oresman responded the following day by agreeing to
meet. The meeting; held on November 1, was not
very fruitful, however, after QVC's proposed
guidelines for a "fair bidding process" were rejected

by Pa¡amount on the ground that "auction
procedures" were inappropriate and contrary to
Paramount' s conEactual obligations to Viacom.

On November 6, 1993, Viacom unilaterally raised

its tender offer price to $85 per share in cash and

offered a compa¡able increase in the value of the

securities being proposed in the second-step merger.
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At a telephonic meeting held later that day, the
Paramount Board agreed to recommend Viacom's
higher bid to Pa¡amount's stockholders.

QVC responded ro Viacom's higher bid on
November 12 by increasing its tender offer to $90
per share and by increasing the securities for its
second-step merger by a similar amount. In
response to QVC's latest offer, the pa¡amount Boa¡d
scheduled a meeting for November 15, 1993. prior
to the meeting, Oresman sent the members of the
Paramount Board a document summarizing the
"conditions and uncertainties" of eVC's offer. One
director testified that this document gave him a very
negarive impression of the QVC bid.

At its meeting on November 15, 1993, the
Paramount Boa¡d determined that the new eVCoffer was not in the best interests of the
stockholders. The purported basis for this
conclusion was that QVC's bid was excessively
conditional. The Paramount Board did nor
communicate with QVC regarding the status of the
conditions because it believed that the No_Shop
hovision prevented such communication in the
absence of hrm financing. Several pa¡amount
directors also testified that they believed the Viacom
transaction would be more advantageous to
Paramount's funrre business prospects than a eVC
transaction. [FN7J Alttrough a number of materials
were distributed to the Paramount Board describing
the Viacom and QVC transactions, the only
quantitative anaiysis of the consideration to be
received by the stockholders under each proposal
vvas based on then-current ma¡ket prices of the
securities involved, not on the anticipated value of
such securities at the time when the stockholders
would receive them. [FN8]

FN7. This belief may have been based on a reporr
prepared by Booz- Allen and disrributed to the
Paramount Board at is October 24 meeting. The
report, which relied on public information
regarding QVC, concluded that the synergies of a
Paramount-Viacom merger were signifrcantly
superior ro those of a paramount-eVC merger.
QVC has labelled the Booz-Allen ,.pon .i .
'Joke. "

FN8. The market prices of Viacom's and eVC's
stock were poor me¿sures of their actual values
because such prices consantly fluctuated
depending upon which company was perceived to
be the more likely to acquire paramount.
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The preliminary injunction hearing i¡ this case took
place on November 16, 1993. On November 19,
Diller wrote to the Pa¡amount Board to inform it thât
QVC had obrained financing commiunenß for irs
tender offer and that there was no antitrust obstacle
to the offer. On November 24, 1993, rhe Court of
Chancery issued its decision granting a preliminary
injunction in favor of QVC and the plaintiff
stockholders. This appeal followed.

II. APPLICABLE PRINCIPLES
ESTABLISHED DELAWARE LAW

OF

The General Corporation Law of the State of
Delaware (the "General Corporation Law") and the
decisions of this Court have repeatedly recognized
the fundamental principle that the management of rhe
business and affairs of a Delaware corporation is
entrusted to its directors, who are the duly elected
and authorized representatives of the *42
stockholders. I Del.C. g l4l(a); Aronson v. I¿wis,
Del.Supr., 473 A.zd 805, Bl1-12 (1984); pogostin
v. Rice, Del.Supr., 480 A.2d 619, 624 (1934).
Under normal circumstances, neither the couns nor
the stockholders should interfere with the managerial
decisions of the directors. The business judgment
rule embodies the deference to which such decisions
are entitled. Aronson, 473 A.Zd, at gl2.

[2] Nevertheless, there are rare situations which
mandate that a court take a more direct and active
role in overseeing the decisions made and actions
taken by directors. In these situations, a court
subjects the directors' conduct to enhanced scrutiny
to ensure that it is reasonable. [FN9] The decisions
of this Court have clearly established the
circumstances where such enhanced scrutiny will be
applied. E.9., Unocal, 493 A.2d 946; Moran v.
Household Int'\, Inc., Del.Supr., 5W A.zd 13.46
(1985); Revlon, 506 A.2ð 173: Miils Acquisition
Co. v. lt4acmillan, Inc., Del.Supr., SSg Aìd t}6t
(1989); Gilben v. El Paso Co., Del.Supr., 575
A.zd ll3l (1990). The case at bar implicares rwo
such circumstances: (l) the approval of a
transaction resulting in a sale of conrrol, and (2) the
adoption of defensive measures in response to a
threat to corporate control.

FN9. Where acruâl self-interest is present and
affects a majority of the directors approving a
transaction, a coun will apply even more exacting
scrutiny to determir¡e whether the ransaction is
entirely fair ro the stockholders. 8.g.,
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Weinberger v. UOP, ^Inc., Del.Supr., 457 A.zd
701, 710-11 (1983); Nixon v. Blackwell,

Del.Supr., 626 A.zd 1366, 1376 (1993).

A. The Significance of a Sale or Change [FNl0] of
Control

FNl0. For purposes ofour December 9 Order and

this Opinion, we have used the terms I'sale of
control" and "change of control" interchangeably

without intending any doctrinal distinction,

When a majo¡i-ty of a co¡poration's voting shares

are acquired by a single person or entify, or þy a

cohesive group acting together, there is a sipificant
diminution in the voting power of those who thereby
become minority stockholders. Under the safttory
framework of the General Corporation Law, many
of the most fuldåmental corporate changes can be

implemented ody if they are approved by a majority
vote of the stockholders. Such actions include
elections of directors, amendments to the cenificate
of'"incorporation, mergers, consolidations, sales of
all 'or substantially all of the assets of the

colporation, and dissolution. I Del.C. çç 211,242,
251-258, 263, 271, 275. Because of the overriding
imponance of voting rights, this Court and the Court
of Chancery have consistently acted to protect
stockholders from unwarranted interference with
such rights. [FNl l]

FNll. .9ee Schnell v. Chris-Craft Indus., Inc.,
Del.Supr., 285 A.zd 437, 4lg (1971) (hoiding
that actions uken by manâgement to manipulate
cdrporate machinery "for the purpose of
obstructing the legitimate effons of dissident
stockholders in the exercise of their rights to

undertake a proxy contest against management"
were "contrary to esablished principles of
corporarc democracy" and therefore invalid);
Giuricich v. Etntrol Corp., Del.Supr., 449 Ã.2d
232, 239 (1982) (holding that "caretul judicial
scrutiny will be given a situation in which the right
to vote for the election of successor directors has

been effectively'ftustrated'); Centaur Partners, IV
v. Nat'l Intergroup, Del.Supr., 582 

^.2d 
Y23

(1990) (holding that supermajoriry voting
provisions must be clear and unambiguous because

they have the effect of disenfranchising the
majority); Stroud v. Gr¿ce, Del.Supr., 606 A.2d
75, U (1992) (directors' duty of disclosure is
premised on the imponance of stockholders being
fully informed when voting on a specific maser);
Blasius Indus., Inc. v. Atlas Corp., Del.Ch., 564
A.2d 651, 659 n.2 (1988) ("Delaware couns have

long exercised Í¡ most sensitive and protective

Page,lE

regard for the free and effective exercise of voting

righa. ").

In the absence of devices protecting the minority
stockholders, tFNl2l stockholder. votes are likely
to become mere fornaiities wherq there is a majority
stockholde¡. For example, mrnority stockholders
can be deprived of a continuing equ¡ty interest in
their corporation by means of a cash-out merger.
'Weinberger, 

,*43 457 A,.2d at 703. Absent effective
protective provisions, minorily stockholders must
rely for protection solely on the fiduci4ry duties
.owed to them by the directors and the majority
stockholder, since the minority stockholders have

lost the, power to influence corporate direction
through tl¡e ballot. The acquisition. of majority
status and the consequent privilege of exerting,the
powers of majoriry ownership come at a price.
That price is usually a control premium which
recognizes not only the value of a control block of
sha¡es, but also compensates the minority
stockholders for their resulting loss of voting power.

FN12. Examples of such protective provisions are

supermajoriçy voting, provisions, majority of the

minoriry requirements, etc. Although we express

no opinion on what effect.the inclusion of any

such stockholder protective devices would have

had in this case, we no¡e that this Court has

upheld, under different circumsunces, the

reasonableness of a standstill agreement which
limited a 49.9 percent stookholder to 40 percent

board representation. Ivanhoe,535 A.2d at 1343'

In the case before us, the public stockholders (in the

aggregate) currently own a majority of Paramount's
voting stock. Conuol of the corporation is not
vested in a single person, entity, or group, but
vested in the fluid aggregation of unaffiliated
stockholders. In the event the Pa¡amount-Viacom
transaction is consummated, the public stockùolders
will receive cash and a minority equity voting
position in the surviving corporation. Following
such consummation, there will be a controlling
stockùolder who will have the voting power to: (a)

elect directors; (b) cause a break-up of the

co¡poration; (c) merge it with another company;
(d)'cash-out the public stockholders; (e) amend the

certificate of incorporation; (Ð sell all or
subståntially all of the corporate asseß; or (g)

otherwise alter materially the nature of the
corporation and the public stockholders' interests.
Irrespective of the present Paramount Board's vision
of a long-term strategic alliance with Viacom, the
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proposed sale of conrrol would provide the new
controliing stockholder with the power ro alter that
vision.

Because of the intended sale of control, the
Paramount-Viacom transaction has economic
consequences of considerable significance to the
Paramount stockholders. Once control has shifted,
the current Paramount stockholders will have no
leverage in the fumre to demand another control
premium. As a result, the Paramount stockholders
are entitled to receive, and should receive, a control
premium and/or protective devices of significant
value. There being no such protective provisions in
the Viacom-Paramount trens¿s1ie¡, the Pa¡amount
directors had an obligation to take the maximum
advaatage of the current oppornrnity to realize for
the stockholders the best value reasonably avaiiable.

B. The Obligations of Directors in a Sale or Change
of Control Transaction

Page 19

and the circums¡ances of each panicular case will
determine the steps that a board musr rake to
inform irself, and what other action, if any, is
required as a matter of fiduciary dury.

It is basic to our law thar the board of directors has
the ulti¡nate responsibiiiry for managing the
business and affairs of a corporation. In
discharging this function, the directors owe
f,rduciary duties of care and loyaÌty to the
corporation and its sha¡eholders. This
unremitting obiigation extends equally to boa¡d
conduct in a sale of corporate control.*44 559 A.zd ar 1280 (emphasis supplied)

(citations omined).

In the sale of control context, the directors must
focus on one primary objective--to secure the
transaction offenng the best value reasonably
available for the stockholders--and they musr
exercise their fìduciary duties to further tl¡at end.
The decisions of this Court have consistently
emphasized this goal. Revlon, 50ó A.2d at lgz
("The duty of the boa¡d ... [is] the maximization of
the company's value at a sale for the stockholders'
benefit."); Macmillan, 559 A.2d ar l2gg ("[I]n a
sale of corporate control the responsibility of the
directors is to get the highest value reasonably
atuinable for the shareholders. "); Barkan, 567 A.2d.
at 1286 ("[T]he boa¡d must act in a neutral nunner
to encourage the highest possible price for
shareholders."). See also Wilmingon Tntst Co. v.
Coulter, Del.Supr., 200 A.zd 44t, MB (19ø) (in
the context of the duty of a trustee, "[wJhen all is
equal ... it is plain that rhe Trustee is bound to
obtai¡ the best price obtainable").

In pursuing this objective, the directors must be
especially diiigent. See Citron v. Fairchild Camerø
and Instrument Corp., Del.Supr., 569 A.2d 53,66
(1989) (discussing "a boa¡d's active and direct role
in the sale process"). In particular, this Court has
stressed the importance of the board being
adequately informed in negotiating a sale of conrrol:
"The need for adequate information is central to the
enlightened evaluation of a transaction that a board
must make." Barkan, 567 A.zd at lZB7. This
requiremenr is consistenr with the general principle
that "directors have a dury to inform themselves,
prior to making a business decision, of all material
information reasonably available to them. " Aronson,
473 A.2d ar 812. See also Cede & Co. v.
Technicolor, Inc., Del.Supr., 634 A.2d 345, 367
(1993); Smith v. Van Gorkom, Det.Supr., 4gg A.2d

The consequences of a sale of control impose
special obligations on the directors of a corporâtion.
[FNl3] In parricular, they have the obligarion of
acting reasonably to seek the transaction offering the
best vah¡e reasonably available to the stockholders.
The courts will apply enhanced scrutiny to ensure
that the directors have acted reasonably. The
obligations of the directors and the enhanced
scrutiny of the courts a¡e well-established by the
decisions of this Court. The directors, fiduciary
duties in a sale of control context a¡e those which
generally attach. In short, "the directors must acr in
accordance with their fundamental duties of care and
loyalty." Barkan v. Amsted Indus., /nc., Del.Supr.,
567 A.2d 1279, 1286 (1989). As we held in
Macmillan:

FNl3. We express no opinion on any scenario
except the acrual facrs before the Court, and our
precise holding herein. Unsolicited render offers
in other conrexts may be governed by different
precedent. For example, where a potential sale
of cont¡ol by a corporation is not the consequence
of a board's action, this Coun has recognized the
prerogative of a board of directors to resist a third
party's unsolicited acquisition proposal or offer.
See Pogostin, 480 A.2d at 62j: Time-tilarner,
571 A.zd ar 1152; Bershod v. Curtiss-Wright
Corp., Del.Supr., 535 A.2d 840, 845 (1937);
Macmillan, 559 A.2d at 1285 n. 35. The
decision of a board to resist such an acquisition,
like all decisions of a properly- functioning board,
must be informed, Unocal, 493 A.Zd at 954-55,

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works

16di-001934



637 A.2d34
(Cite as: 637 A.zd34,*4,

858, 872 (1985). Moreover, the role of outside,
independent directors becomes particularly important
because of the magnitude of a sale of control
transaction and the possibility, i¡ cenain cases, that

managemen! may.not necessarily be impartial. See

Macmillan, 559 A.2d at 1285 (requiring "the intense

scrutiny and participation of the independent
directors").

Barkan teaches some of the methods by which a

board can fulhll its obligation to seek the best value

reasonably available to the stockholders. 567 A.2d at

1286-87. These methods are designed to determine
the existence and viability of possible alternatives.
They include conducting an auòtion, canvassing the

market, etc. Delaware law recognizes that there is
"no single blueprint" that directors must follow. /d.
at 1286-87 ; Citron 569 A.Zd at 68; Macmillan, 559

A,,2d at 1287.

In determining which alternative provides the best

value for the siockholders, a board of directors is not
limited to considering only the amount of cash

involved, and is not required to ignore totally its

view of the future value of a strategic alliance. See

Macmillan, 559 A.2d at 1282 t. 29. Instead, the

directors should analyze the entire situation and

evaluate in a disciplined ma¡ner the consideration
being offered. Where stock or o.her non=cash

consideration is involved, the board should t¡y to
quantify its value, if feasible, to achieve an objective
comparison of the alternatives. [FN14] In addition,
the board may assess a variery of practical
considerations relating to each alternative, including:

FNl4. When assesping the value of non-cash
conSideration, a board should focus on i¡s value as

of the date it will be received by the stockholders.
Normally, such vàlue will be determined with the

assistance of expens using generally accepted

methods of valuation. See In re NR Nabisco,
Inc. Shareholders Litig., Del,Ch., C.A. No.
10389, 1989 wL 7036, Allen, C. (Jan. 31, 1989),
reprinted at 14 Del,J.Corp.L. I132, 1161.

[an offer's] fairness and feasibility; the proposed

or acfual financing for the offer, and the

consequences of that f,rnancing; questions of
illegality; ... the risk of non-consum[m]ation; ...
the bidder's identity, prior background and other
business venture experiences; and the bidder's
business plans for the corporation and their effects
on stockholder interests.

Macmillan, 559 A.zd at 1282 n. 29. These
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considerations are important,because the selection of
one alternative may pernanently foreclose other
opporrunities. While the assessment of,these factors
may be complex, *45 the boa¡d's goal is

straightforward: Having informed themselves of all
material information reasonably available, the

directors must decide which alternarive is most likely
to offe¡ the best value reasonably available to the

stockholders.

C. Enhanced Judicial Scrutiny of a Sale or,Change
of Control Transaction

[3] Board action in the cûcuastances presented here

is subject to enhanced scrutiny. Such scrutiny is

mandated by: (a) the th¡eatened diminution of the
current stockùolders' voting power; (b) the fact that
an asset belonging, to public stockholders (a control
premium) is being sold and. may never be available
again; and (c) the traditional concern of Delawa¡e
courts for actions which impair .or impede

stockholder voting rights (see s4pra note ll). In
Macmillan, this Court held:

When Revlon duties devolve upon directors, this

Court will ,continue to exact an enhanced judiciai
scrutiny at the.th¡eshold, as in Unocal, before the
normal presumptions of the business judgment rule
will apply. [FNls]

FNl5. Because the Paramount Board acted

unreasonably as to process and result in this sale

of control situation, the business judgment rule did
noi become operative.

559 A.2d at 1288. \\e Macmillan decision
articulates a specific two- part test for analyzing
board action where competing bidders are not treated
equally; IFN16]

FN16. Before this test is invoked, "the plaintiff
must show, and the trial court must f¡nd, that the

directors of the tårget company treated one or
more of the respective bidders on unequal terms."
Macmillan,559 A.2d at 1288.

In the face of disparate treatment, the trial court
must fust examine whether the directors properly
perceived that sha¡eholder interests were
enhanced. In any event the board's,action must
be reasonable in relation to the advantage sought
to be achieved, or conversely, to the th¡eat which
a particular bid allegedly poses to stockholder
interests.
Id. See also Robens v. General Instrumeru Corp.,
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Del.Ch., C.A. No. 11639, 1990 WL 118356, Allen,
C. (Aug. 13, 1990), reprinted ar 16 Del.J.Corp.L.
1540, 1554 ("This enhanced test requires a judicial
judgment of reasonableness in the circumstanões.").

[a][5] The key features of an enhanced scrutiny rest
åre: (a) a judiciai determination regarding the
adequacy of the decisionmaking process employed
by the directors, including the rnformation on which
the directors based their decision; and (b) a judicial
examination of the reasonableness of the directors'
action in light of the circumstances then existing.
The directors have the burden of proving that they
were adequately informed and ac¡ed reasonably.

[6][7] Although an enhanced scruriny tesr involves a
review of the reasonableness of the substantive
merits of a board's actions, tFNlTl a court should
not ignore the complexity of the directors' task in a
sale of control. There are many business and
financial considerations implicated in investigating
and selecdng the best value reasonably available.
The board of directors is the corporate
decisionmaking body best equipped to make these
judgments. Accordurgly, a courr applying enhanced
judicial scrutiny should be deciding wherher the
directors made a reasonable decision, not a perfect
decision. If a board selected one of ieveral
reasonable alternatives, a court should not second_
guess that choice even though ir might have decided
otherwise or subsequent events may have cast doubt
on the board's determination. Thus, courts will not
substitute their business judgment for that of the
directors, but will determine if the directors'
decision was, on balance, within a range of
reasonableness. *46 See Unocal, 493 A.2d at
955-56; Macmillan,559 A.2d at l2gg; Nixon, 626
A.2d at 1378.

FNl7. It is to be remembered rhat, in cases where
the traditional business judgmenr rule is applicable
and the board acted with due care, in good faith,
and in the honest belief that they are acting in the
besr interests of the stockholders (which is not this
case), the Coun gives great deference to the
subsrance of the directors' decision and will nor
invalidate the decision, will not examine its
reasonableness, and "will not subsrirute our views
for those of the board if the laner's decision can
be 'attributed to any rariorul business purpose.' "
Unocal, 493 A.zd at 949 (quoting Sincl.air Oil
Corp. v. l¿vien, Del.Supr., 280 A.2d 717, 720
(1971)). See Aronson, 473 A.2d atgl2.

D. Revlon and Time-Waiozer Distinguished

Page 21

The Paramount defendants and Viacom assert rhat
the hduciary obligations and the enhanced judicial
scrutiny discussed above a¡e not implicated in this
case in the absence of a "break-up', of the
corporation, and that the order granting the
preliminary injunction should be reversed. This
argument is based on their erroneous interpretation
of our decisions tn Revlon and Time- Wa¡ner.

ln Revlon, we reviewed the actions of the board of
directors of Revlon, Inc. ("Revlon"), which had
rebuffed the ovem¡res of Pantry hide, Inc. and had
instead entered into an agreement with Forstmann
Little &. Co. ("Forstmann") providing for the
acquisition of 100 percent of Revlon's outstanding
stock by Forstmann and the subsequent break-up of
Revlon. Based on the facts and circumstances
present tn Revlon, we held that "[t]he directors' role
changed from defenders of the corporate bastion to
auctioneers charged with getting the best price for
the stockholders at a sale of the company." 50ó
A.2d at 182. We further held that ',when a board
ends an intense bidding contest on an irsubstantial
basis, ... [that] action cannot withstand the enhanced
scrutiny which Unocal requires of director conduct. "
Id. at lM.

It is true that one of the circumstances bearing on
these holdings was the fact that "the break-up of the
company ... had become a reality which even the
directors embraced." Id. at 182. It does not
follow, however, tl¡at a "break-up" must be present
and "inevitable" before directors are subject to
enhanced judicial scrutiny and a¡e required to pursue
a transaction that is calculated to produce the best
value reasonably available to the stockholders. In
fact, we stated in Revlon that "when bidders make
relatively similar offers, or dissolution of the
company becomes inevitable, the directors cannot
fulfill their enhanced Unocal duties by playing
favorites with the contending factions." Id. at lM
(emphasis added). Rcvlon rhus does nor hold that an
inevitabie dissolution or "break-up" is necessary.

[8] The decisions of this Court followng Revlon
reinforced the applicability of enhanced scrutiny and
the directors'obligation to seek the best value
reasonably available for the stockholders where there
is a pending sale of control, regardless of whether or
not there is to be a break-up of the corporation. In
Macmillan, this Cou¡'t held:

We stated 'n Revlon, and again here, that in a sale
of corporate control the responsibility of the
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directors is to get,the highest vaiue reasonably
attâinable for the sha¡eholders.

559,.A,2d at 1288 (emphasis added). In Barkan,
we observed further:

We believe that the general principles announced

n Revlon, in Unocal Corp, v. Mesa Petroleum
Ca., Del.Supr., 493 A.zd 946 (1985), and in
Moran v. Household Internatiornl, Inç.,
Del.Supr., 500 A.2d 1346 (1985) govern this case

and every case in which a fundamental change of
corporate control occurs or is contemplated.
567 A.zdat1286 (emphasis added).

Althoùgh Macmillan ud Barkan are clea¡ in
holding that a change.of conuol imposes on directors
the obligation to obtain the best value reasonably
available to the stockholders, the Paramount
defendants have iqterpreted our decision .tn, Time-
Wamer as requiring a corporate break-up in order
for that obligation to apply. The facts n Time-
Warner, however, were quite different from the

facts of this case, a¡rd refute Pa¡amount's position
here. In Time-Warner, the Chancellor held that there
was no change of control in the original stock-for-
stock merger between Time and Warner because

Time would be owned by a fluid aggregation of
unaffiliated stockholders both before and after the

merger:
If the appropriate inquiry is whether a change in
control is contemplated, the answer must be

sought in the specific circumstances surrounding
the transaction. Surely under some circumstances
,a stock for stock merger could reflect a transfer of
corporate control. That would, for example,
plainly be the case here if Warner were a private
company. But where, as *47 here, the sha¡es of
both constituent corporations are widely held,
corporate .control can be expected to remain
unaffected by a stock for stock merger. Tïis in
my judgment was the situation with respect to the

original merger agreement. rWhen the specifics of
that situation are reviewed, it is seen that, aside

from ,legal technicalities and aside from
Íurangements thougbt to enhance the prospect for
the ultimate succession of [Nicholas J. Nicholas,
Jr., president of Timel, neither corporation could
be said to be acquiring the other. Control of both
remained in a large, fluid, changeable and

changing market.
The existence of a control block of stock i¡ the

hands of a single shareholder or a group with
loyalty to each other does have real consequences

to the financial value of "minority" stock. The
law offers some protection to such shares through
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the imposition of a fiduciary duty upon controlling
shareholders. ,,.But here, effectuation of the

. merger would not have subjected Time
sha¡eholders to ,the, risks and consequences of
holders of minority,sha¡es, This is a reflection of
the fact,that:no control passed to.anyone in the

transaction contempiated. The shareholders,of
Time would have:"suffered" dilution, of course,

but 'they would suffer the same type of dilution
upon the public distribution of new stock.
Faramount Communications Inc. v. Time Inc.,

Del,Ch., No. 10866, 1989 WL 79880, Allen, C.
(July 17, 1989), reprinted at 15 Del.J.Corp.L. 700,
739 (emphasis added). Moreover, the uansaction
actually consummated n',Time-Wam¿r was not a

merger, as originally planned, but a sale of Warner's
stock to Time.

In our affirmance of the Court of Chancery's well-
reasoned decision, this Court held that nThe

Chancellor's findings of fact are supponed by the

record and his conclusion is correct as a matter of
law." 571 A.2d at 1150 (emphasis added),
Nevertheless, the Paramount defendants here.have
argued that a break-up is a requirement and have
focused on the following language tn otx Time-
Warner decision:

However, we premise our, rejection of plaintiffs'
Revlon claim on different grounds, namely, the
absence of any substantial evidence to conclude
that Time's,boa¡d, in negotiating with'Warner,
made the dissolution or break-up of the corporate
entity inevitable, as was the case n Revlon.
Under Delaware law there a¡e, generally speaking
and without excluding, other possibilities, two
circumstances which may implicate R¿vlon duties.
The frrst, and clea¡er one, is when a corporation
initiates an active bidding process seeking to sell
itself or to effect a business reorganization
involving a clear break-up of the company.
However, Revlon duties may also be triggered
where, in response to a bidder's offer, a target
abandons its long- term strategy and seels an

alternative transaction involving the brealup of the

company,
Id. at l:t50 (emphasis added) (citation and footnote

omined).

The Paramount defendants have misread the holding
of Time.Warner. Contrary to their argument, our
decision n Time-Warner expressly states that the

two general scenarios discussed in the above-quoted
paragraph are not the only insunces where "Revlon

duties' may be implicated. The Pa¡amount
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defendants' argument totally ignores the phrase
"without excluding other possibilities.,' Moreover,
the instanr case is clearly within the first general
scenario set forth n Time-Warner. The pa¡amounr
Board, albeit unintentionally, had "iniriaretdl an
active bidding process seeking to sell itself" by
agreeing to sell control of the corporation to Viacom
in circumstances where another porcntial acquiror
(QVC) was equally inreresred in being a bidder.

The Pa¡amount defendants' position that both a
change of control and a break- up are required must
be rejected. Such a holding would unduly restrict
the application of Revlon, is inconsistent with this
Court's decisions n Barkan and Macmillan, and has
no basis in policy. There are few events that have a
more significant impact on the stockholders than a
sale of control or a corporate break-up. Each event
represents a fundamental t4B (and perhaps
irrevocable) change in the nature of the corporate
enterprise from a practical shndpoint. It is the
significance of each of these events that justifies: (a)
focusing on the directors' obligation to seek the best
value reasonably available to the stockholders; and
(b) requiring a close scrutiny of board action which
could be contrary to the stockholders' interesß.

[9] Accordingly, when a corporation undertakes a
transaction which will cause: (a) a change in
corporate control; or (b) a break-up of the corporate
enrity, rhe directors' obligation is to seek the best
value reasonabiy available to the stockholders. This
obiigation arises because the effect of the Viacom_
Paramount transaction, if consummated, is to shift
control of Paramount from the public stockholders to
a controlling srockholder, Viacom. Neither liøe-
Warner nor any other decision of this Court holds
that a "break-up" of the company is essential to give
rise to this obligation where there is a sale of
conuol.

III. BREACH OF FIDUCIARY DUTIES BY
PARAMOUNT BOARD

We now turn to duties of the pa¡amount Board
under the facts of this case a¡d ou¡ conclusions as to
the breaches of those duties which warrant injunctive
relief,

A. The Specific Obligations of the pa¡amount Board

[0] Under the facts of this case, the pa¡amount
directors had the obligation: (a) ro be diligent and
vigilant in examining critically the paramouut_
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Viacom transaction and the QVC tender offers; (b)
to act in good faith; (c) to obtain, and act with due
care on, all marerial information reasonably
available, rnciuding information necessary to
compare the two offers to determine which of these
transactions, or an alternative course of acdon,
would provide the best value reasonably available to
the stockholders; and (d) to negotiate actively and in
good faith with both Viacom and eVC to that end.

Having decided ro sell control of the corporarion,
the Pa¡amount directors were required to evaluate
critically whether or not all marerial aspects of the
Pa¡amounr-Viacom transaction (separately and in the
aggregate) were reasonable and in the best interesrs
of the Paramount stockholders in light of curent
circumstances, including: the change of control
premium, the Stock Option Agreement, the
Termination Fee, the coercive nature of both the
Viacom and QVC render offers, [FNlg] the No_
Shop Provision, and the proposed disparate use of
the Rights Agreement as to the Viacom and eVC
tender offers, respectively.

FNl8. Borh rhe Viacom and the eVC render
offers were for 5l percent cash and a "back-end"
of various securities, the value of each of which
depended on the flucruating value of Viacom and
QVC stock ar any given time. Thus, both tender
offers were two+iered, f¡onr-end loaded, and
coercive. Such coercive offers are inherently
problematic and should be expected to receive
particularly careful analysis by a urget board.
See Unocal, 493 A.2d at956.

These obligations necessa¡ily implicated va¡ious
issues, including the questions of whether or nor
those provisions and other aspects of the pa¡amount_
Viacom transacrion (separately and in the
aggregate): (a) adversely affected the value
provided to the Pa¡amount stockholders; (b)
inhibited or encouraged alternative bids; (c) were
enforceable conrractual obligations in light of the
directors' fiduciary duties; and (d) in the end would
advance or retard the paramount directors'
obligation to secure for the paramount stockholders
the best value reasonably available under the
circurnstances.

The Paramount defendants contend that they were
precluded by certain cont¡actual provisions,
ingluding the No-Shop provision, from negotiating
with QVC or seeking alternatives. Such provisions,
whether or not they are presumptively valid in the

637 A.2d34
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abstract, mây not validly defing or limit the

directors' fiduciary duties under Deiawa¡e law or
prevent the Paramount directgrs from carrying out
their fiduciary duties under Delaware law. To the

extent such provisions are inconsistent with those

duties, they are invalid and unenforceable. See

Revlon, 506 A.2d at 184-85.

Since the Paramount direcnrs had already decided

to sell control, they had an obligation *49 to
continue their search for the best value reasonably
avaiiable to the stockholders. This continuing
obligation included the responsibility, at the October
24 boa¡d meeting and thereafter, to evaluate

critically both the QVC .tender,,offers and the

Paramount-Viacom transaction to determine if: (a)

the QVC tender offer was, or would continue to be,

conditional; (b) the QVC tender offer could be

improved; (c) the Viacom tender offer or other
aspects of the Paramount-Viacom transaction could
be improved; (d) each of the respective offers
would be reasonably likely to come to closure, and

under what circumstances; (e) other material
information was reasonably available for
consideration by the Paramount directors; (Ð there
were viable and realistic alternative courses of
action; and (g) the timing constraints could be

managed so the directors could consider these

matters carefully and deliberately.

B. The Breaches of Fiduciary Duty by the
Pa¡amount Boa¡d

tl Utl2l The Paramount directors made the decision
on September 12, 1993, that, in their judgment, a

strategic merger with Viacom on the economic tenns
of the Original Merger Agreement was in the best
interesfs of Paramount and its stockùolders. Those

terms provided a modest change of control premium
to the stockholders. The directors also decided at
that time that it was appropriate to agree to cenain
defensive measures (the Stock Option Agreement,
the Termination Fee, and the No-Shop hovision)
insisted upon by Viacom as part of that economic
transaction. Those defensive measures, coupled
with the sale of control and subsequent disparate
treatment of competing bidders, implicated the
judicial scrutiny of Unocal, Revlon, Macmillan, and
their progeny. We conclude that the Pa¡amount
directors' process ì,vas not reasonable, and the result
achieved for the stockholders was not reasonable
under the si¡sumstanssg.

When entering into the Original Merger Agreement,
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and thereafter, .the Paramouut Board,clearly gave

insufficient attention to the potential consequences of
the defensive meâsures demanded by Viacom. The
Stock Option Agreement had a,numtrer of unusual

and potentially "draconian" [FN19J provisions,
including,the Note ,Feature and:the R¡t Feature.
Furthermore, the Termination Fee, whether or not
unreasonable by itself, clearly made Paramount less

attractive,'to other bidders, ,when. coupled with, the

Stock Option Agreement. Finally, the No-Shop
Provision inhibited the Paramount Boardrs ability to
negotiate with other potential bidders, particularly

QVC which ,had already expressed an interes¡ in
Pa¡amount. tFNzOl

FNl9. The Vice Chancellor so characterized the

Stock Option Agreement. Court of Chancery
Opinion, 635 A.2d 1245, 1272. We express.no
opinion whether a stock option agreement of
essentially this magnitude, but with a reasonable
"cap" and without the Note and Put Features,

would be valid or invalid under other
circumstances. See Hecco Venrures v. Sea- Iand
Corp., Del.Ch., C.A. No. 8486, 1986 WL 5840,
Jacobs, V.C. (May 19,, 1986) (21.7 percent stock
option); In re ,Vitalink Communications Corp.
Shareholders Lirig., Del.Ch., C.A. No. 12085,

Chandler, V.C. (Måy 16, 1990) (19.9 percent

stock option).

FN20. We express no opinion whether certain
aspecs of the NoShop Provision here could be
valid in another context. Whether or not it could
validly have operated here at an early suge solely
to prevent Paramount from actively "shopping"
the company, it could not prevent the Paramount
directors from carrying out their fiduciary duties
in considering unsolicited bids or in negotiating
for the best value reasonably available to'the
stockholders. Macmillan, 559 A.zd at 1,287. As
we said in Barl<an: "Where a board has .no
reasonable basis upon which tojudge the adequacy

of a contemplaæd transaction, a no-shop
restrictioú gives rise to the inference that the board
seeks to forestall competing bids." 567 A,.2d at

1288. See also Revlon, 506 A.zd at l&t (holding
that "[t]he no-shop provision, like the lock-up
option, while not per se illegal, is impermissible
under the Unocal stzndards when a board's
primary duty becomes that of an auctioneer
responsible for selling the company to the highest

bidder").

Throughout the applicable time period, and
especially from the first QVC merger proposal on
September 20 through the Paramount Board meeting
on November 15, QVC's interest in Paramount
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provided the oppormnity for the Pa¡amount Board to
seek signifìcantly higher value for the pa¡amount
stockholders than that being offered by Viacom.
QVC persistently demonstrated its intention to meet
and exceed the Viacom offers, and *S0 frequently
expressed its willingness to negotiare possible further
increases.

The Pa¡amount directors had the oppornrnity in the
October 23-24 tíme frame, when the Originat
Merger Agreement was renegotiated, to take
appropriate action ro modify the improper defensive
measures as well as to improve the economic terms
of the Pa¡amount-Viacom transaction. Under the
circumstances existing at that time, it should have
been clear to the Pa¡amount Board that the Stock
Option Agreement, coupled with the Termination
Fee and the No-Shop Clause, were impeding the
realization of the best value reasonably available to
the Paramount stockholders. Nevertheless, the
Paramount Board made no effort to eliminate or
modify these counterproductive devices, and instead
continued to cling to its vision of a strategic alliance
with Viacom. Moreover, based on advice from the
Paramount management, the Pa¡amount directors
considered the QVC offer to be "conditional" and
assened that they were precluded by the No- Shop
Provision from seeking more information from, or
negotiating with, QVC.
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nor define or limit their frduciary duties; (b) the
Stock Option Agreement had become "draconian";
and (c) the Termination Fee, in context with all the
circumstances, was srmilarly detening the
realization of possibly higher bids. Nevertheless,
the Paramount directors remained paralyzed by their
uninformed belief that the QVC offer was ',illusory. "
This final oppornrnity to negoriare on the
stockholders' behalf and to fulfill their obligation to
seek the best value reasonably available was thereby
squandered. [FN2l]

FN2i. The Paramounr defendanrs argue thar the
Coun of Chancery ened by assuming that the
Rights Agrecmenr was "pulled" at úe November
15 meering of rhe Paramount Board. The
problem with this argumenr is that, under the
Amended Merger Agreement and the resolutions
of the Paramount Board related therero, Viacom
would be exempted from the Rights Agreement in
the absence of funher action of the paramount
Board and no funher meeting had been scheduled
or even contemplated prior to the closing of the
Viacom render offer. This failure to schedule and
hold a meedng shortly before the closing daæ in
order to make a final decision, based on all of the
information and circumstances then existing,
whether to exempt Viacom from the Rights
Agreement was inconsistent with the paramount
Board's responsibilities and does not provide a
basis to challenge the Court of Chancery's
decision.

TV. VIACOM'S CLAIM OF VESTED
CONTRACT RIGHTS

Viacom argues that it had certain "vested" contract
rights with respect to the No-Shop provision and the
Stock Option Agreement. tFN22l In effect,
Viacom's argument is thar the paramount directors
could enter into an agreement in violation of their
fìduciary duties and then render paramount, and
ultimately its stockholders, liable for failing to carry
out an agreement in violation of those duties.
Viacom's protestations about vested rights are
without merit. This Court has found that those
defensive measures were improperly designed to
deter potential bidders, and that *Sl such measures
do not meet the reasonableness test to which they
must be subjected. They are consequently invatid
and unenforceable under the facts of this case.

FN22. hesumably this argumenr would have
included the Termination Fee had the Vice
Charrcellor invalidated ürat provision or if
appellees had cross-appealed from the Vice

By November 12, 1993, the value of the revised
QVC offer on its face exceeded that of the Viacom
offer by over $1 billion at then current values. This
significant dispariry of value cannot be justified on
the basis of the directors' vision of futu¡e strategy,
primarily because the change of control would
supplant the authority of the current pa¡amount
Board to conri¡ue to hold and implement their
strategic vision in any meaningful way. Moreover,
their umnformed process had deprived their strategic
vision of much of its credibiliry. See Van Gorkom,
488 

^.2d 
at872: Cede v. Technicolor, 634 A.Zd at

367; Hanson Trust PLC v. ML SCM Acquisition
Inc. , 2d Cir. , 78 I F .2d 2& , Zj 4 (1986) .

When the Paramount directors met on November 15
to consider QVC's increased tender offer, they
remained prisoners of their own misconceptions and
missed opporfunities to eliminate the restrictions they
had imposed on themselves. yet, it was not ',too
late" to reconsider negoriaring with eVC. The
circumstånces existrng on November 15 made it
clear that the defensive measures, taken æ a whole,
were problematic: (a) the No-Shop provision could
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Chancellor's refusal to invalidate tÌ¡ar provision.

tl3ltt4l The No.Shop Provision could not validly
define or limit the fiduciary duties of the Paramount
directors. To the,extent ,that a contract, or a

provision thereof, purports to require a boa¡d to act
or not act in such a fashion as to limit the exercise of
fiduciary duties, it is invalid and unenforceable. Cf.
lUihington Tntst v. Coulter, 200 A.2d at 452-54.
Despite the arguments of Paramount and Viacom to
the contrary, the Paramount directors could not
contract away their fiduciary obligations. Since the
No- Shop Provision was invalid, Viacom never had
any vested contract rights in the provision.

[5] As discussed previously, the Stock Option
Agreement contåined several "draconian" aspects,
including the Note Feature and the Put Feature.
While we have held that lock-up options arc not per
se illegal, see Revlon,506 A.2d at 183, no'oprions
with similar features have ever been upheld by this
Court. Under the circumstances of this case, the
Stock Option Agreement clearly is invaiid.
Accordingly, Viacom never had any vested contract
rights in that Agreement.

Viacom, a sophisticated party with experienced
legal and financial advisors, knew of. (and in fact
demanded) the un¡easonable features, of the Stock
Option Agreement. It cannot be now heard to argue
that it obtained vested contract rights by negotiating
and obtaining contractual provisions from a board
acthg ln violation of its fiduciary duties. As the
Nebraska Supreme Court said in rejecting a simila¡
argument in ConAgra, Inc. v. Cargill, Inc., 222
Neb. 136, 382 N.W.2d 576, 587-88'(1986), "To so
hold, it would seem, would be to get the
sha¡eholders coming and going." Likewise, we
reject Viacom's arguments and hold that its fate
must rise or fall, and in this instance fall, with the
determination that the actions of the Pa¡amount
Board were invalid.

V. CONCLUSION

The realization of the best value reasonably
available to the stockholders became the Paramount
directors' primary obligation under these facts in
light of the change of control. That obligation was
not satisf,ied, and the.Paramount Board's process
wæ deficient. The directors' initial hope and
expectâtion for a strategic alliance with Viacom was
allowed to dominate their decisionmaking process to
the point,where the arsenal of defensive measures
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established at the outsel was perpetuated '(not
modified or eliminated) when the siruation was
dramatically altered, QVC's unsolicircd bid
presented the oppornrnify for significantly grearer
value for the stockholders and enhanced negotiating
leverage for the directors. Rarher than seizing those
opporrunities, the Paramount directors chose to wall
themselves off from material information.which was
reasonably available and to hide behind the defensive
measures as a rationalization for refusing to
negotiate with QVC or seèking other alternatives.
Their view of the strategic alliance likewise became
an empty rationalizarion as the opporrunities for
higher vaJue for the stockholders continued ro
develop.

It is the nature of ttre.judicial process that,we decide
only the case before us--a case which, on its facts, is
clearly controlled by established Delawa¡e law.
Here, the proposed change of control and the
implications thereof were crystal clear. In other
cases they rnay be less clear. The holding of this
case on its facts, coupled with the holdings of rhe
principal cases discussed herein where the issue of
sale of control is implicated, should .provide a

workable precedent against which to measure future
cases.

For the reasons set forth herein, the November 24,
1993, Order of the Court of Chancery has been
AFFIRMED, and this mâtrer has been REMANDED
for proceedings consistent herewith, as set forth in
the December 9, 1993, Order of this Court.

ADDENDUM

The record in this case is extensive. The appendix
fìled in this Court comprises 15 volumes, totalling
some 7251 pages. It includes*S2 substantial
deposition testimony which forms part of the factual
record before the Court of Chancery and before this
Court. The members of this Court have read and
considered the appendix, including the deposition
testimony, in reaching its decision, preparing the
Order of December 9, 1993, and this opinion.
Likewise, the Vice Chancellor's opinion revealed
that he was thoroughly familiar with the entire
record, including the deposition testimony. As
noted,, supra p. 37 note 2, the Court has commended
the parties for ttreir professionalism in conducting
expedited discovery, assembling and organizing.the
record, and preparing and presenting very helpful
briefs, a joint appendix, and oral argument.
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The Coun is constrained, however, to add this
Addendum, Although this Addendum has no
beanng on the outcome of the case, it relates to a

serious issue of professionalism involving deposition
practice in proceedings in Delaware uial courts.
lFN23l

FN23. 'rVe raise this matter Jtr¿ sponte as part of
our exclusive supervisory responsibiiiry to regulare
and enforce appropriaæ conducr of lawyers
appearing in Delaware proceedings. See In re
Infotechnology, Inc. Shareholder LinS.,
Del.Supr., 582 A.zd 215 (1990); In re Nenno,
Del.Supr., 472 A.zd 815, 819 (1983); In re
Green, Del.Supr., 4& A.2d 881, 885 (1983);
Delaware Optometric Corp. v. Shenvood, 36
Del.Ch. 223, 128 A.2d 812 (1957); Darting
Apartmcnt Co: v. Springer, 25 Del.Ch. 420, 22
A.2d 397 (1941). Normally our supervision
relates to the conduct of members of the Delaware
Bar and those admined pro hac vice. Our
responsibiliry for supervision is not confined to
lawyers who are members of the Delaware Bar
and those adminedpro hac vice, however. See In
re Meuiner, Del.Supr., Misc. No. 256, 1989 WL
226135, Christie, C.J. (July 7, 1989 and. Aug.22,
1989) (ORDERS). Our concern, and our dury to
insist on appropriate conduct in any Delaware
proceeding, including our-of-state depositions
taken in Delaware litigation, extends to all
lawyers, litigants, witnesses, and others.

[6] The issue of discovery abuse, including lack of
civility and professionaì misconduct during
depositions, is a matter of considerable concern to
Delawa¡e courts and courts around the nation.
[FN24] One particular instance of misconduct
during a deposition in this case demonstrates such an
astonishing lack of professionalism and civility that it
is worthy of special nore here as a lesson for the
furure--a iesson of conduct not to be tolerated or
repeated.

FN24. Justice Sandra Day O'Connor recently
highlighted the nâtional concern about the
deterioration in civility in a speech delivered on
December 14, 1993, ro an American Bar
Association group on "Civil Justice
Improvements. "

I believe rhat the justice system cannor funcrion
effectively when the professionals charged with
administering ir cannot even be polite to one
another. Stress and frr¡stration drive down
productivity and make the process more time-
consuming and expensive. Many of the best
people get driven away from the field. The
profession and the system iuelf lose esæem in the
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public's eyes.

... ln my view, inciviliry disserves the clienr
because ir wasres time and energy-rime that is
billed to the client at hundreds of dollars an hour,
and energy that is bener spent working on the c¿se
than working over the opponent.
The Honorable Sandra Day O'Connor, "Civil
Justice System Improvements," ABA at 5 (Dec.
14, 1993) (footnotes omined).

On November 10, 1993, an expedited deposition of
Paramount, ttuough one of its directors, J. Hugh
Liedtke, tFN25l was taken in the state of Texas.
The deposition was taken by Delaware counsel for
QVC. Mr. Liedtke was i¡dividually represented at
this deposition by Joseph D. Jamail, Esquire, of the
Texas Bar. Peter C. Thomas, Esquire, of the New
York Bar appeared and defended on behalf of the
Paramount defendants. It does not apped that any
memb€r of the Delaware bar was present at the
deposition represenring any of the defendants or the
stockholder plaintiffs.

FN25. The docket enuies in the Court of
Chancery show a November 2, 1993, "Notice of
Deposition of Paramount Board" (Dkr 65).
Presumably, this included Mr. Liedtke, a director
of Paramount. Under Ch. Ct. R. 32(aX2), a
deposition is admissible against a parry if the
deposition is of an officer, director, or managing
agent. From the docket entries, it appears that
depositions of third parry witnesses (persons who
were not directors or officers) were tåken pursuant
to the issuance of commissions.

Mr. Jamail did not otherwise appear in this
Delaware proceeding representing any party, and he
was not admitted pro hac vice. [FN26] *53 Under
the rules of the Court of Chancery and this Court,
[FN27] lawyers who are admitted pro hac vice to
represent a party in Delawa¡e proceedings are
subject to Delaware Disciplinary Rules, [FN28] and
are required to review the Delawa¡e State Bar
Association Statement of Principles of Lawyer
Conduct (the "Statemenr of Principles"). tFN29l
During the Liedtke deposition, Mr, Jamail âbused
the privilege of represenring a wihess in a Delaware
proceeding, in that he: (a) improperly directed the
witness rtot to ânswer ceÍain questions; (b) was
extraordinarily rude, uncivil, and vulgar; and (c)
obstrucred tbe abiliry of the quesrioner to elicit
testimony to assist the Court in this matter.

FN26. It does not appear from the docket enries
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tha! Mr. Thomas was admined pro hac vic¿ in the

Court of Chancery. In fact, no member of his
frrm appears from the docket entries to have been

so admined until Barry R. Ostrager, Esquire, who
presented the oral aigument on behalf of the

Paramount defendants, was admined on the day of
the argument before the Vice Chancellor,

November 16, 1993.

FN27. Ch.Ct.R. 170; Supr.Ct.R. 71. There was

no Delaware lawyer and no lawyer,admitted pro
hac vice present at the deposition representing any
party, except that Mr. .Johnston, a. Delaware

lawyer, took the deposition on behalf of QVC.
The Coun is aware that the general practice has

not been to view as a requirement that a Delaware

lawyer or a lawyer already admined pro hac iice
must be present at all depositions. Although it is

not as explióit as perhaps it should be, we believe

that Ch.Ct,R. 170(d), fairly read, requires such

presence:

(d) Delaware counsel for any parry shall appear in
the action in which the motion for admission pro

hac vice is filed and shall sign or receive service

of all notices, orders, pleadings or other papers

filed in the action, and shall asend all proceedings

before the Court, Clerk of the Court, or other

officers of the Coun, unless excused by the Coun.
Anendance of Delaware Counsel at depositions

shall not be required unless ordered by the Coun.

See also' Hoechst Celanese Corp. v. National
Union Fire Ins. Co., Del.Super., 623 A.zd 1t99,
1l14 (1991). (Super.Ct.Civ.R. 90.1, which
corresponds to Ch.Ct.R. 170, "merely excuses

aÍendance of local counsel at deposilions, but

does not excuse non-Delaware counsel from
compliance with the pro hiic vice requirement....
A deposition conducted pursuant to Ceun rules is

a proceeding."). We believe that these

shoncomings in the enforcement of proper lawyer
conduct can and should be remedied consistent

with the narure ofexpedited proceedings.

FN28. It appears that at least Rule 3.5(c) of the

Delaware lawyer's Rules. of hofessional Conduct

is implicated here. It provides: "A lawyer shall

not ... (c) engage in conduct intended to disrupt a

tribun¡l or engage in undignified or discouneous

conduct which is degrading to a tribunal."

FN29. The following are a few pertinent excerpts

from the Statement of Principles:

The Delaware State Bar Association, for the

Guidance of Delaware lawyers, and those lawyers
from other jurisdictions who may be associated

with them, adopæd the following Statement of
Principles of l:wyer Conduct on [November 15,

19911.... The purpose of adopting these
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Principles is to promote and foster the ideals of
professional counesy, conduct and cooperation....
A lawyer should develop and maintåin the

qualities of integriry, compasSiôn, learning,

civiliry, diligence and public service that mark the

most admired members of our profession.... [A]
lawyer... should treat all persons, including
adverse lawyers and panies, 'fairly and

equitably.... Professional civiliry is conduct that

shows respect not only for the couns and

colleagues, but also for all peopl-e encountered in
practice,..; Respect for the court requires ...
emotional self-control; [andj the absence of scorn

and superioriry in words of demeanor.... A
lawyer should use pre+rial procedures, including

discovery, solely to develop a case for seÍlement
or trial. No pre-rial procedure should be used to

harass an opponent,or delay a cåse.... 'Questions
and objections at deposition should be restricted to

conduct appropriaæ in the presence of a judge....
Before moving the admission of a lawyer from
another jurisdiction, a Delaware lawyer should

make such invesdgation as is required to form an

informed conviction that the lawyer to be admined

is ethical and competent, and should furnish the

c¿ndidate for admission with a copy of this

Statement.
(Emphasis supplied.)

To illustrate, a few excerpts from the latter stages

of the Liedtke deposition follow:
A. [Mr. Liedtke] I vaguely recall [Mr. Oresman's
letterl.... I think I did read it, probably.

Q. (By Mr. Johnston [Delaware counsel for QVC]
) Okay. Do you have any idea why Mr. Oresman

was calling that material to yotrr aneilion?
MR. JAMAIL: Don't answer that.

How would he know what was goilg on in Mr.
Oresman's mind?
Donrt answer it.
Go on to your next question.
MR. JOHNSTON: No, Joe-
MR. JAMAIL: He's not going to answer that.
Certify it. I'm going to shut it down if you don't
go to your next question.
*54 MR. JOHNSTON: No. Joe, Joe-
MR. JAMAIL: Don't "Joe" me, asshole. You
can ask some questions, but get off of that. I'm
tired of you. You could gag a maggot off a meat

wagon. Now, we've helped you every rÃ,ay we
can.

MR. JOHNSTON: Let's just take it easy.

MR. JAMAIL: No, we're not going to take it
easy. Get done with this.
MR. JOHNSTON: We will go on to the next
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question.
MR. JAMAIL: Do ir now.
MR. JOHNSTON: We will go on to rhe next
question. We're not trying to excite anyone.
MR. JAMAIL: Come on. euit talking. Ask the
question. Nobody wanrs ro socialize with you.
MR. JOHNSTON: I'm not trying to socialize.
We'll go on to another question. We,re
continuing the deposition.
MR. JAMAIL: Well, go on and shut up.
MR. JOHNSTON: Are you finished?
MR. JAMAIL: Yeah, you--
MR. JOHNSTON: Are you finished?
MR. JAMAIL: I may be and you may be. Now,
you want to sit here and talk to me, fine. This
deposition is going to be over with. you don't
know what you're doing. Obviously someone
wrote out a long outline of stuff for you to ask.
You have no concept of what you're doing.
Now, I've tolerated you for th¡ee hours. If
you've got another question, get on with it. This
is going to stop one hour from now, period. Go.
MR. JOHNSTON: Are you f,rnished?
MR. THOMAS: Come on, Mr. Johnston, move
ir.
MR. JOHNSTON: I don'r need this kind of
abuse..

MR. THOMAS: Then just ask the nexr quesrion.
Q. Gy Mr. Johnston) All right. To try ro move
forward, Mr. Liedtke, ... I'll show you what's
been marked as Liedtke 14 and it is a covering
letter dated October 29 from Sreven Cohen of
Wachtell, Lipton, Rosen & Kau including eVC's
Amendment Number I to its Schedule l4D_1, and
my question--
A. No.

Q. --to you, sir, is whether you've seen that?
A. No. Look, I don't know what your lntent in
asking all these questions is, but, my God, I am
not goilg to play boy lawyer.
Q.Mr.Liedtke--
A. Okay. Go ahead and ask your question.
Q. -I'm trying to move forwa¡d in this deposirion
that we are entitled to take. I'm trying to
streamline it.
MR. JAMAIL: Come on with your next quesrion.
Don't even talk with this witness.
MR. JOHNSTON: I'm trying ro move forwa¡d
with ir.
MR. JAMAIL; You understand me? Don't talk
to this witness except by question. Did you hear
me?

MR. JOHNSTON: I heard vou fine.
MR. JAMAIL: You fee ."k.r, think you can

come here and sit in somebody's office, get your
meter running, ger your full day's fee by askrng
stupid questions. Let's go with it.

(JA 6002-06). [FN30]

FN30. Joinr Appendix ofthe panies on appeal.

Staunch advocacy on behalf of a client is proper and
fully consistent with rhe finest effectuation ãf sHll
and professionalism. Indeed, it is a mark of
professionalism, not weakness, for a lawyer
zealousiy and firrnly to prorect and pursue a client's
Iegitimate interests by a professional, couneous, and
civil attirude towa¡d all persons involved in the
litigation process. A lawyer who engages in the
rype of behavior exemplifred by Mr. Jamail on the
record of the Liedtke deposition is not properly
representing his client, and the client's cause is not
advanced by a lawyer who engages in unprofessional
conduct of this narure. It happens that in this case
there was no application to the Coun, and the parties
and the wihess do not *55 appear to havé been
prejudiced by this misconduct. tFN3U

FN3l. We recognize the practicalities of litigation
practice in our trial courts, panicularly in
expedited proceedings such as this preliminary
injunction morion, where simulhneous depositions
are often taken in far-flung locations, and counsel
have only a few hours to guestion each witness.
Undersundably, counsel måy be reluctant to take
the time to stop a deposition and call the rial
judge for relief. Trial couns are extremely busy
and overburdened. Avoidance of this kind of
misconduct is essential. If such misconduct
should occur, the aggrieved parry should recess
the deposirion and engage in a dialogue.with the
offending lawyer to obviate the need to call the
trial judge. If all else fails and it is necessary to
call the trial judge, sancrions may be appropriate
againsr rhe offending lawyer or party, or against
the compiaining lawyer or pany if the request for
coun relief is unjusrified. S¿e Ch.Ct.R. 37. Ir
should also be notd that discovery abuse
sometimes is the fault of the questioner, not the
lawyer defending the deposition. These
admonitions should be read as applying ro both
sides.

Nevertheless, the Court hnds this unprofessional
behavior to be outrageous and unacceptåble. If a
Delaware lawyer had engaged in the kind of
misconduct committed by Mr. Jamail on this record,
that lawyer would have been subject to ceDsure or
more serious sanctions. [FN32] While the specter of
disciplinary proceedings should not be used by the
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parties,as a litigation ractic; [FN33] conduct such as

that involved here goes to the heârt of the trial'court
proceedings themselves: ,As such, it cries out for
relief under the trial court's rules, including Ch. Ct.
R. 37. ,Under'some circumstances, the'use of the
trial court's inherent surunary contempt powers rnay

be appropriate. See In re Butler, Del.Supr., 609

A.2d 1080, r082 (1992).

FN32, See In re Ramanno, Del.Supr., 625 A.zd
248, 250 (1993) (Delaware lawyer held to have

violated Rule 3.5.of the Rules of Professional
Conduct, and therefore .subject to public
reprimand and warning for use of profanity similar
to that involved here and ,i'insulting conduct
toward opposing counsel [found] ... unacceptrble

by any sandard").

FN33. See Infotechnology, 582 A.zd at 220 ("ln
Delaware there is the fundamental constitutional
principle that lthe Supreme] Court, alone, has the

sole arid exclusive responsibility ovei all maners

affecting goverrnnce of the Bar.... The Rules are

to be enforced by a disciplinary agency, and are

not to be subvened as procedural weapons."¡.

Although busy and overburdened,' Delawa¡e trial
courts are '1but a phone call away" and would be

responsive to the plight of a party and its counsel
bearing the brunt of such misconduct,'IFN34I It is
not appropriate for this Court to prescribe in the
abstract any particular remedy or to provide an
exclusive list of remedies under such circumstances.
We assume that the trial courts of this State would
consider protective orders and the sanctions
permined by the discovery rules. Sanctions could
include exclusion of obstreperous counsel from
attending the deposition (whether or not he or she

has been admlned pro hac vice ), ordering the
deposition recessed and reconvened promptly in
Delaware, or the appointment of a master to preside
at the deposition. Costs and counsel fees should
follow.

FN34. See Hall v. Clifion Precision, E.D.Pa., 150

F.R.D.525 (1993) (ruling on "coaching,"
conferences between deposed witnesses and their
lawyers, and obstructive tactics):

Depositions are the factual banleground where the

vast majority of litigation actually takes place....
Thus, it is particularly important that tlris
discovery device not be abused. Counsel should

never forget that even though the deposition may
be taking place far from a real courtroom, wirh no
black-robed overseer peering down upon them, as
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long as rhe'deposition is conducted under the

caption of thiÈ'court and proceeding under the

authority of the rules of this coun, counsel are
operating.as officers of this coun. They should
compon themselves accordingly; should they be

tempteid ro stra!; they should iemember that rhis
judge is but â phone cáll away.

150 F,R.D. at 531.

[17J As noted,'this was a deposition of Pa¡amount
through one of its directors. Mr. Liedtke was a
Paramount úitnesó in every respect. He was not
there either as an individual defendant or as a third
partf witness. Pursuant to Ch. Ct, R. 170(d), the
Paramount defendants should have been represented
at the deposition by a Delaware lawyer or a lawyer
admitted pro hac vice. A Delaware lawyer who
moves the admission pro hac vice-of an out-of-state
lawyer is not relieved of responsibility, is required
to appear at all court proceedings (except depositions
when a lawyer admitted pro hac vice is present),
shall certify that the lawyer appearing *56 pro hac
vice is reputable and competent, and that the
Delaware lawyer is in a position to recorffnend the
out-oÊstate lawyer. tFN3sl Thus, one of the
principal purposes of the pro hac vice rules is to
assure that, if a Delawa¡e lawyer is not to be present
at a deposition, the lawyer admitted pro hac vice wlll
be there. As such, he is an,officer of the Delawa¡e
Court, subject to control of.ttre Court to ensure the
integriry of the proceeding.

FN35. See, e.9., Ch.Ct.R. 170(b), (d), and (h)

Counsel attending the Liedtke deposition on behalf
of the Paramount defendants had an obligation to
ensure the integrity of that proceeding. The record
of the deposition as a whole (JA 5916-6054)
demonstrates that, not only Mr. Jamail, but also Mr.
Thomas (representing the Paramount defendants),
continually intemrpted the questioning, engaged in
colloquies and objections which somerimes suggested
answers to questions, tFN36l and constantly pressed
the questioner for time throughout the deposition.

[FN37] As to Mr. Jamail's tacrics quored above,
Mr. Thomas passively let matters proceed as they
did, and at times even added his own voice to
support the behavior of Mr. Jamail. A Delawa¡e
lawyer or a lawyer admitted pro hac vic¿ would
have been expected to put an end to the misconduct
in the Liedtke deposition.

FN36. Rule 30(dX1) of the revised Federal Rules
of Civil Procedure, which became effective on
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December L, 1993, requires objections during
depositions to be "stated concisely and in a non-
argumenative and non- suggestive manner." See

Hall, 150 F.R.D. at 530. See also Rose Hall,
Ltd. v. Chase Manhanan Overseas Banking
Corp., D.Del., C.A. No. 79- 182, Steel, J. (Dec.
12, 1980); Cascellnv. GDV, Inc., Del.Ch., C.A.
No. 5899, 1981 WL 15129, Brown, V.C. (Jan.
15, 1981); In re Asbesros Lr'ng., Del.Super., 492
A.2d 256 (1985); Dewschman v. Beneficial
Corp., D.Del., C.A. No. 86-595 MMS,
Schwartz, J. (Feb. 20, 1990). The Delaware trial
couns and this Coun are evaluating the
desirabiliry of adopting cen¿¡in of rhe new Federal
Rules, or modifìcarions thereof, and other possible
rule changes.

FN37. While' we do not necessarily endorse
everything set forth in the Hall case, we share
Judge Gawthrop's view not only of the
impropriery of coaching witnesses on and off the
record of rhe deposition (see supra note 34), but
also the impropriery of objections and colloquy
which "tend to disrupt the question-and-answer
rhythm of a deposition and obsrrucr the witness,s
testimony. " See 150 F.R.D. ar 530. To be sure,
there are also occasions when the questioner is
abusive or otherwise acts improperly and should
be sanctioned. See supra nore 31. Although the
questioning in the Liedtke deposition could have
proceeded more crisply, this was not a case where
it was the questioner who abused the process.

This kind of misconduct is not to b€ toierated in any
Delaware coun proceeding, including depositions
taken in other states in which witnesses appear
represented by their own counsel other than cou¡rsel
for a party in the proceeding. Yet, there is no clea¡
mechanism for this Court to deal with this maner in
terms of sanctions or disciplinary remedies at this
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time rn the context of this case. Nevertheless,
consideration will be given to the following issues
for the future: (a) whether or nor it is appropriate
and fair to take into account the behavior of Mr.
Jamail in this case in the evenr application is made
by him in the furure ro app€il pro hac vice tn any
Delaware proceeding; [FN38] and (b) whar rules or
stândards should be adopted to deal effectively with
misconduct by out-of-state lawyers in depositions in
proceedings pending in Delaware courts.

FN38. The Court does nor condone the conduct of
Mr. Thomas in this deposirion. Although the
Court does not view his conduct with the graviry
and ¡ewlsion with which it views Mr. Jamail's
conduct, in the future the Court expects thar
counsel in Mr. Thomas's position will have been
admined pro hac yice before participating in a
deposition. As an ofücer of the Delaware Coun,
counsel admined pro hac vice are now clearly on
notice that they are expected ro put an end ro
conduct such as thât perpetrated by Mr. Jamail on
this record,

As to (a), this Court will welcome a voluntary
appe¿uance by Mr. Jamail if a request is received
from him by the Clerk of this Court within thirty
days of the date of this Opinion and Addendum.
The purpose of such voluntary appearance will be to
explain the questioned conduct and to show cause
why such conduct should not þ considered as a bar
to any future appearance by Mr. Jamail in a
Delaware proceeding. As to (b), this Court and the
trial couns of this State will undertake to srrengthen
the existing mechanisms for deaiing with the rype of
misconduct referred *57 to in this Addendum and
the practices relating to admissions pro hac vice.

END OF DOCUMENT
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United States Court of Appeals,
Seventh Circuit.

John PATTERSON et al., Plaintiffs-Appellees,
v.

Roy STOVALL et al., Defendanrs-Appellees,
William P. Corkill et al., Objectors-Appeliants.

No. 75-1349

Argued Oct.29, 1975.
Decided Jan. 8, 1976.

Rehearing Denied Jan.26, 1976.

Suit was brought on behalf of depositors to recover
sums invested by defendants in cash commodities for
deferred deliveries. The United States Districr Courr
for the Northern District of Illinois, Easrern
Division, Thomas R. McMillen, J., approved
settlement and certain depositors objected and
appealed. The Coun of Appeals, Bauer, Circuir
Judge, held that approval of settlement which would
return 80 to 90% of original investment or allow
option to pursue 100% recovery and which was not
in conflict with power to order further restitution in
connection with criminal proceedings pending
against individual defendant out of $1,000,000 fund
that would, after payment of certain claims,
evenrually be rerurned to defendants, was not abuse
of discretion.

Affirmed

West Headnotes

ül Federal Couns Þ5ø
1708k544

(Formerly 106k405(13))

Cenain depositors, who represented approximately
one-fifth of 1% both in number and in amounrs of all
claims against defendants for sums invested in cash
commodities for deferred dêliveries, had standing to
appeal from certification of class and approval of
settlemem between depositors and defendants.

[2] Federal Courts €818
1708k818

(Formerly 106k406.5(14)

Appellate court will only intervene and upset
settlement on clear showing that trial court
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committed abuse of discretion.

[3] Compromise and Settlement S:65
89k65

(Formerly l70Akl699)

[3] Federal Courts G=346
1708k346

(Formerly 106k328.4(3))

ln connection with suits brought by depositors ro
recover sums invested by defendants in cash
commodities for deferred deliveries, jurisdiction
giving district coun authoriry to approve class acrion
settlement was available under, inter alia, theory that
settlement could have been approved as condirion of
probation of individual defendant, or on theory of
diversity in that ar least some of depositors could
have individually satisfied $ I 0,000 limitation.

[4] Compromise and Senlement @=65
89k65

(Formerly 1704k1699)

Where objectors to class action settlement of claims
for sums invested in cash commodities for deferred
deliveries were allowed l8 months to pursue
whatever discovery or investigations they desired,
and refusal to order individual defendant to answer
questions concerning his potential liabiliry was nor
abuse of discretion in that settlement negotiations
had neared fruition with vast majoriry of class
members and such defendant may have had privilege
under Fifth Amendment not to answer questions,
trial court did not abuse its discretion in approving
settlement without further discovery.
U.S.C.A.Const. Amend. 5; Fed.Rules Civ.hoc.
rule 23, 28 U.S.C.A,

[5] Compromise and Settlement €69
89k69

(Formerly l70Akl699)

\ilhere trial court in determining whether
cenification of class and proposed settlement were
appropriate in suit brought to recover sums invested
in cash commodities for deferred deliveries .had
ample oppormniry to gain familiariry wirh subtleties
of proposed settlement, coun had access to
numerous documents, extribits, computer printout of
depositors and amounts invested as well as transcript
of proceedings in criminal case against individual
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defendant and summary of government's evidence,
failure of trial court to hold evidentiary hearing
before approving settlemenr did not consrirute abuse
of discretion.

[6ì Federal Çs¡rts æ]gl.l
I 708k763 . I

(Formerly 1708k763, 106k406. l(l l))

In reviewing proposed settiement coun should
consider judgment of counsel and presence of good
faith bargaining.

[7] Compromise and Settlemenr @15(2)
8ekl5(2)

Trial judge should not auempr to decide merits of
controversy where parties have reached settlement
since any virn¡e which may reside in compromise is
based upon doing away with effect of such a
decision.

[8] Compromise and Setilement @65
89k65

(Formerly l70Akl699)

Approval of class acrion serrlement which would
return 80 to 90% of original invesrment by
depositors in cash commodities for deferred
deliveries or aliow option to pursue 100% recovery
and which was not in conflict with power to order
further resrirurion in criminal proceedings against
individual defendant out of $1,000,000 fund that,
after satisfying cenain claims, would eventually be
returned to defendants was not abuse of discretion.

[9] Compromise and Seulemenr æ65
89k65

(Formerly 1704k1699)

Even assuming that defendants would come out of
settlement with depositors concerning sums invested
in cash commodities for deferred deliveries with
money remaining in $1,000,000 fund that, after
payment of certain claims, \,vas to be rerurned to the
defendants, that fact alone would not make
settlement u¡reasonable.

[10] Compromise and Senlemenr G¡65
89k65

(Formerly l70Akl699)

Trial court did not err in relying oD accounting of
defendants' assets in approving settlement in suit
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brought on behalf of depositors ro recover sums
invested in cash com¡nodities for deferred deliveries
where accuracy of repons, although initially
questionable, was borne out during disbursement of
senlement funds.
*109 James P. Chapman, Edward T. Joyce,

Chicago, Ill., for appeliants.

James A. Brandvik, Daniel F. Hopp, Herben I.
Rothban, Jeffrey Schulman, Edward A. Berman,
Phiiip S. Woiin, Arthur M. Minrz, Michael A.
Zelmar, Craig E. Anderson, Bernard Kleinman,
Robert E. Cronin, Lowell H. Jacobson, Chicago,
Ill., for appellees.

Before HASTINGS, Senior Circuit Judge, and
SPRECHER and BAUER, Circuit Judges.

BAUER, Circuit Judge

This appeal is brought by cenain named individuals
on behalf of themselves and orher individuals
similarly situared raising objections ¡o a class action
settlement. The sole question on appeal is whether
the trial judge abused his discrerion in approving the
settlement. We aff,rrm the trial court's approval of
the settlement.

[] Appellants-objectors[FNl] are members of a
class of plaintiffs who over a two-year period
deposited money ultimately totalling approximately
$9,700,000 with Rawlin L. Stovall and his company,
American Cash Commodities of Missouri, Inc., both
defendants herein, for investment by them in cash
commodities for deferred delivery. In September,
1973, immediately prior to the defendants,
indicrment on charges arising out of their misuse of
these funds, numerous *ll0 suits were filed seeking
class starus, an accounring of the depositors' funds,
and a recession of all contracts between the
depositors and the defendants.

FNl. William P. Corkill, John Corkill, Joane
Duda, James Fry, Diane Jezierski and Roben
Ryan are the six appellanr-objectors who equal in
number .0018 percent (6 of 3,183 $ l8), or
approximately l/5 of I percenr of all depositors,
having claims totalling $19,925.00 or .WZz
percent of all claims. In fact, rhey represent
approximarely l/5 of I percenr in number and in
amounts of all claims. Although in rerms of the
class and settlement their number and size might
be considered miniscule, the serious issues raised
before ¡his Coun are not reduced in their
magnitude. Initially appellees mainuined thar rhe
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objectors had no snnding to bring this appeal. In
light of the total facrual picrure, however, there is

no doubt that the objectors have sunding to

appeal. The fact that they accepted cenain funds in

seftlement did not constiRtte a waiver since that

action was uken primarily to help the plaintiff-
appellees secure a disbursement from the bank.

Shortly after the criminal i¡dictments were returned
against both defendants, plaintiffs requesled the

coun to enjoin the transfer of $6,500,000 on deposit

in the defendants' bank accounts. Although no

injunction order w¡s entered the money remained on

deposit at the Continental Bank. On February 6,

1974, a proposed settlement was presented to the

trial court and counsei for both sides requested leave

to present the settiement to the class members.

Appellants, through independent counsel, fìled
numerous objections both to the substance of the

senlement and to the procedures followed in
preparing the settlement proposal for submission to

the court. With one exception, appellants' objections
and suggestions were overruled; the class was

certified, the proposed settlement was approved for
submission to the class, and notice of the class

certification and the proposed settlement was sent to

the class. Appellants filed objections to the form of
the notice and again assened their objections to the
proposed settlement itself. On February 20, 1975,
the trial court overruled all objections, approved the

settlement, and authorized a distribution of pan of
the sequestered funds to the class.[FN2]

FN2. The settlement agreement provided as

follows:
'The defendants Stovall, American and Hackbarth,
have submiued a Settlement Agreement for
approval to the Court. The Agreemenl provides, in
substance, that $6,500,000 (now approximately

$6,800,000) (Fund 'A')' will be set aside and

deposited in interest bearing accounts for evenrual

distribution to those class members on a pro rata

basis who establish their claims and to counsel for
plaintiffs for their fees and expenses, as

determined by the Coun, in full and final
settlement of all claims,against Stovall, American
and Hackbartl¡, which are allpged in the

Complaints or could have been alleged by reason

of or in connection with any matter or fact set

fonh or refened to in any of the Complaints.

'Settlement Fund A' shakll consist of all the

aforesaid funds and all interest accruing thereon,
less $1,000,000 allocated to 'Senlement Fund B'.
Upon its establishment by court order, 'Senlement

Fund A' shall be available to all plaintiff-

Page 262

depositors who shall participate in this senlemerit

by filing accepuble claims for refund (which shall

be limired ro the amount of monies deposited.

exclusive of interest, profits and other increments)
with the Coun.,and for claiman¡s who do not file.
but may be equally entitled ro a refund;
'Senlement Fund A' shall be used for the pro rau
distribution of all such claims, subject only ro

acrual cos¡s of administrating said funds which are

necessarily incurred by consolidated class counsel,

costs in mailing disrribution after notice, and

reasonable costs and attomeys' fees to

consolidated class counsel.

The approximate sum of $1,000.000 (Fund 'B')
will be set aiide in interest bearing accounts and
subject to 'claims of any creditors who are not
depositors, the claims of depositors who choose ro
litigate their claims, claims of the Intemal
Revenue Service, and olany creditors who are not
depositors, defendants' at¡orneys' fees and costs
of any frnes imposed against defendants in the
criminal proceedings before Judge Abraham L.
Maroviu. In the event any funds remain in Fund
'B' after payment of all claims herein described

rhe bâlance shall be turned over to American.'

It appears that the major stimulus for the
defendants' civil settlement of the actions against
Stovall was the government's agreement to accept a

plea of nolo contendere to all counts in the
indictment, except for.one perjury count, to which
Stovall pled guilty. Judge Marovitz ¡eceived the
pleas and sentenced Stovall to two concurrenf five
year sentences, which were immediately suspended
in favor of probation under I8 U.S.C. s 3651. Judge
Marovitz was fully informed of the terms of the civil
settlements.,On February 28, 1974, at the rime of
defendant's sentencing, the judge announced that the
disposition of the defendants, admittedly quite
lenient under all the facm and circumstances, was
based in part on his intention of ordering further
restitution out of settlement monies in fund 'B'
(discussed infra pp. ll4--115) pursuant to the court's
power under the restirution statutes. *1ll This point
was again restated by the court on September 20,
1974. Nevertheless, the language of the settlement
agreement reached by the parties stêtes thât any
money remaining in fund 'B' will be rurned over ro

Stovall's company. Depositors who were reimbursed
out of fund 'A' are barred from claiming or
receiving further amounts from fund 'B'. Thus Judge
Marovitz' intention to order further restitution
appears to conflict with the language of the
settlement agreement.

We believe that this apparent conflict must be
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interpreted i¡ favor of the depositors. Since Judge
Marovirz' handling of the criminal proceedings
Sreatly influenced the settlement of the civil cases
we do not believe that the wording of the agreement
should be read ro usurp his power ro order resrirurion
[FN3]--an action which he clearly indicated he
would rake on rwo separate occasions. If in the
furure, he should decide rhar as a condition of
probation defendants must make restitution by
paying out of money left over in fund 'B, in the
criminal case such an order would nor violate the
senlemenr agreement reached in the civil suit. Thus
the most compelling argument of objectors that
Stovall srill remains a millionaire, despite his
nefarious activities in defrauding depositors, his
criminal conviction, and the multiple lawsuits filed
against him, is not really valid since Judge Marovitz
still retains the power to order resdtution ro
depositors from any funds remaining with Srovall or
his company in fund'B'.

FN3. Under 18 U.S.C. s 3651 the senrencing
judge clearly has the power ro make resrirution ã
condition of probation. Secrion 3651 stares, in¡er
alia:
'(W)hile on probarion and among rhe conditions
thereof, the defendant may be required ro pay a
fine in one or several sums; and may be requireO
to make ¡estitu¡ion or reparation to aggrieved
parties for actual damages or loss caused by the
offense for which conviction was had; . . .'

As the Coun of Appeals we have no power to
rewrite a settlement agreement reached by the
parties. However, we do have rhe authority ro
approve or disapprove a class action settlement after
coruidering any objections raised. Our approval in
this case is based upon our interpretation of the
agreement entered into after the panies were made
aware of Judge Marovitz' intentions. [FN4]

FN4. The transcript of proceedings on February
28, 1974 before Judge Marovirz indicates rhat
anorneys involved in the civil suit were present for
the defendans' sentencing and that tlre following
colloquy took place:
'By Mr. Mon¡ana (prosecuror): ,Through 

various
discussions with our office, it is my undersanding
rhar our office has agreed that in the uniquã
situation of this case, because of the availabiliry of
the money, tha¡ we would not oppose and in fact
would suggest n the Coun ûrat probation be
imposed under the stricrest condition and that is
thar tl¡is Court mainnin power and jurisdiction
over fhose senlement funds; that ai complere
resriilrion as possible be made to the vic¡imi for
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the monies that Mr. Stovall fraudulently rook from
them; rhar rhe Coun is sure rha¡ the defendant
does nor profit substanrially from his fraud .

(Tr. 4).

By Mr. Branvik (anorney for defendant):
Your Honor, I have explained ro Mr. Srovall.
following our discussions that this Coun will
main¡ain jurisdiction ro review the rerms of rhe
senlement and also panicularly ù¡e con¡ents of
Fund B under the senlemenr ar rhe end of the civil
litigarion and that this Coun will derermine, will
have the power to determine at such time, whether
a fine or other condirions should be imposed wirh
respecr ro that Fund B settlement as ro Mr. stovall
and he undersands it, your Honor.
The Coun: Does he consenr to it?
Branvik: Yes, your Honor.
The Court: Is that correcr, Mr. Stovall?
The Defendants: Yes, sir, ir is (Tr. 6). By the
Coun:
Well, this Court will impose a sentence on each
count of five years and suspend the sentence, and
also by agreemenr of the defendant in his own
proper person and through his counseL suspend the
imposition of a fine on each of tlrese counts unril
September 20th or any other earlier or later date
within the period of rhe probarion depending upon
the derermination of the civil case which will
esublish rhe amount of money left in the B fund.
It is the Court's inrention then to order restitution
and impose such fines as rhe Court deems just
under the circumstances.'

*ll2 Í21 Our approval is also based upon the
principle rhar an appellate coun will only intervene
and upset a settlement upon a clear showing that the
trial court co¡nmined an abuse of irs discretion. State
of West Virginia v. Chas. pfizer & Company, 440
F.2d 1079, 1085 (2d Cir. l97l); Newman v. Stein,
4& F.2d 689, 692 (2d Cir. 1972); United Founders
Life Insurance v. Consumers Nat'1. Life Insurance,
447 F.2d 647, 655 (7th Cir. 1971). Couns of review
generally will consider the facts of a settlement in a
lighr favorable to promoting settlemenrs. As the
Coun of Appeals for the Fifth Circuir stated in
Florida Trailer and Equipmenr Co. v. DeaI, 2g4
F.2d s67 (1e60);

'Of course, the approval of a proposed settlement
does not depend on eshblishing ¿rs a marter of
legal cerhinry that the subjecr claim or
counterclaim is or is not worthless or valuable.
The probable oufcome in the event of litigation,
the relative advantages and disadvannges are, of
course, relevant factors for evaluation. But the
very uncenainties of ourcome in litigation, as well
as the avoidance of wasteful litigation and
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expense; iay behind'the Congressional infusion of
a power to compromise. This is a recognition of
the policy of the law generally to encourage
settlements. This could hardly be achieved if the

test on hearing for approval meant establishing
success or failure to:a cenainry. Parties would be

hesitant tor explore the likelihood of settlement

apprehensive as they would then be that the

application for approval would necessarily result
in a judicial determination that there was no escape

from,liabiliry or no hope of recovery and (thus) no

basis for a compromise.'

In light of this standard we shall review each of the

major objections to the senlement raised by this
appeal.

[3] Appellant-objectors submit that the proponents
of the settlement agreement did not create a

sufficient factual record.to permit,the rial ,court to
make a proper determination that the agreement was
fair, reasonable and : adequate. Specifically they
argue that they were denied suff,rcient discovery
before the settlement which would have enabled
them to evaluate Stovall's claims for commissions,
the potential costs of a trial, and the probability of
multiple appeals. In addition they question the
defendants withdrawing their motion to dismiss for
want of jurisdiction. Since the question of
jurisdiction can never be waived by the parties we
have reviewed the record sua sponte on this issue
and beiieve that one or more ,alternate grounds for
federal jurisdiction does exist. [FN5]

FN5. On appeal none of the parties have argued
that this Coun does not now have jurisdiction.
However the question was seriously raised in the
trial coun before defendans withdrew their
motion to dismiss. Despite that withdrawal the
District Court would have no authoriry to approve
the settlement had it lacked jurisdiction. However
we believe jurisdiction was available on a number
of different theories. First, Judge Maroviø clearly
had jurisdiction of the criminal suit and he
conditioned his sentence in that case on tl¡e return
of the depositors funds. Thus even if tl¡e civil suits
were without jurisdiction he could approve the
senlement as a condition of probation. Second,
although class members cannor aggregate their
claims in a diversiry case, Snyder v. Harris, 394
u.s. 332, 89 S.Ct. 1053, 22 L.Ed.2d 319 (1969);
Zzhn v. Intemational Paper Co., 414 U.S. 291,
94 S.Ct. 505, 38 L.Ed.zd 511 (1973), at leasr
some of the claimants could have individually
satisfied ttre $10,000 limi¡arion. Third, jurisdiction
might exist under ei¡her the Commodity Exchange
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Act ss 4 and 6(b) or the Securitiès Exchange Act.
Fourth, even if the case was dismissed on
jurisdictional grounds the bank could clearly re-
fìle the same case with the same panies under rhe

sarutory interpleader section, 28 U.S.C. s 1335.
which requires only minimal jurisdiction of
claimants. See Stâte Farm Fire & Cas. Co. v.

Tashire, 386 U.S:523, 530--1, 87 S.Cr. 1199, l8
L.H.zd 270 (1961); Haynes v. Felder. 239 F.2d
8ó8 (5th Cir. 1957). Cf. Sate of West Virginia v.
Chas. Pftzer & Co.,3l4 F.Supp.7l0
(S.D.N.Y.1970), aff'd 440 F.2d t079 (2d Ctr.
197 t).

[4] Obviously an evidentiary hearing is not required
before the settlement of every case. Under Rule 23

the trial court must be more vigilant over class
settlements because of the rights of the *ll3 absent
class members and because sometimes counsel may
appear to be too eager to settle in order to guarantee
themselves a fee for their professional services.
However a review of the settlement agreement here
indicates that its genesis was on January 14, 1974
when Stovall's counsel were engaged in plea
bargaining with the goveÍrment. The class
determination:was not made until July 12, 1974, and
all the panies were given until October 3, 1974, to
determine whether the agreement was to be
approved or to present their objections. At the
October 3rd' hearing appellant-objectors requesred
additional discovery and the coun granted addirional
time to pursue discovery. They were allowed to
depose Stovall, Hackba¡th, the accounrant, and any
bank or financial instirurion they chose. [FN6j
Unfomrnately, this additional discovery did not
produce any new information that would materially
effect the settlement. Subsequently the courr
received various reports from the objectors and other
parties in the acdon and entered an order on
February 20, 1975 giving final approval to the
settlement. There is no evidence of the trial coun
abusing its discretion. The coun was most patient m
allowing the appellant-objectors ro pursue wharever
discovery or investigations they desired over a

period of eighteen months. Thus, objector-appellants
misplace reliance on Cohen v. Young, 127 F.2d 721
(6th Cir. 1942) where the court summarily dismissed
the objectors' petition to intervene and denied them
the right to produce evidence.

FN6. Appellanr-objectors claim rhat rheir
discovery was limired in that they werè not
allowed to question the defendant about his
potendal liability. They requested rhe coun to
direct Stovall to answer the questions. The court
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refused ¡o order the defendant ro answer. We
believe it was wirhin rhe ambit of the rrial court,s
discretion to refuse to order the answers. Since
settlemenr negoriarions had neared fruition wirh
the vast majoriry of class members the coun may
have decided that the only inquiry rhat was proper
dealt with rhe exten! of Srovall's assers. In
addi¡ion, Stovall may have had a privilege under
the Fifth Amendment not to answer the questions.
Normally, however, we would consider it an
abuse of the coun's discretion not to order a
defèndant to answer questions concerning his acts
and possible liability in a civil case.

The objectors' main argument is similar to rhat
pursued by Greenspun v. Bogan, 492 F.zd 3?5 (lst
Cir. 1974), where rhe rrial coun had approved a
derivative acrion sèrtlement. Cenain parties appealed
claimrng rhat the District Coun abused i¡s discretion
because it failed ro conducr an independent
evaiuation of the senlement and because it received
more supporting data after giving its tenrarive
approval. In considering this issue, the Coun stated
at p. 378 of the opinion:

'Appellants contend that the district coun could
not have exercised independent judgment because
it lacked sufficient evidence to show the fairness
of the proposed settlement. They point to the fact
that the court had access ro only rwo depositions
concerning the proposed fee schedules, both of
which were conducted after the March lgth
announcement that an agreement had been reached
'in principle' between rhe panies of the derivarive
action. Moreover, two volumes of exhibits and
documents were given to the court on the eve
before ir approved the settlemenr, giving rise to
the speculation rhar the courr did not have a full
oppomtniry ro revierff their contents. And
appellants poinr, most particutarly, to the fact thar
the court did not have any documents in its
possession which could show that the proposed fee
schedule was comparable to the fee schedules of
other similar real esrate investment trusm and their
advisors.
While the district courr's evaluation of the
proposed settlement may not have been as
comprehensive or inrensive as it could have been,
appellants have failed ro show that the district
court clearly abused its discretion in approving the
settlement because it lacked suffîcienr evidence
upon which an independent appraisal (could) be
based' (492 F.2d at 378).

*ll4 [5] In the insmnr case the trial coun had
sufficient facts before it ro make an informed
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judgment. Perhaps holding an evidenriary hearing
may be the bener pracrice; the failure ¡o do so
however does not constitute a per se abuse of
discretion. The court had ample opporruniry ro gain
familiariry with the subrieties of the proposed
settlemenr. Memoranda in supporr of the senlement
as well as objections were presenred to the coun.
Further, the coun had access to numerous
documents, exhibits, a compurer print-out of
deposirors and amounts invested, a transcript of the
proceedings in rhe criminal case, a summary of the
government's evidence, and, rhe benefrt of dozens of
appearances by counsel for the plaintiffs and
defendants.

[6] In reviewing a proposed setrlemenr rhe court
should consider the judgment of counsel and the
presence of good faith bargaining. Newman v. Srein,
supra p. I11. Couns usually refuse ro substirure their
business judgment for that of counsel, absent fraud
or overreaching. As stated in Zerkle v. Cleveland_
Cliffs Iron Co., 52 F.R.D. l5t ar 159 (S.D.N.Y.
t97l).

'The Court will not substitute its business
judgment for thar of the panies; 'the only quesdon
. . . is whether the settlement, taken as a whole, is
so unfair on its face as to preclude judicial
approval.' Glicken v. Bradford, 35 F.R.D. 144,
151 (S.D.N.Y. tg6/) . . ..'

[7] The trialjudge should not arrempr to decide the
merits of rhe controversy where the panies have
reached a sertlement. Any virnre which may reside
in a compromise is based upon doing away with the
effect of such a decision. Woods & Selick, Inc. v.
Todd, 282 U.S. 881, 5l S.Cr. 85, 75 L.Ed. 777
(1930); Schleiff v. Chesapeake & Ohio Ry. Co,, 43
F.R.D. 175, 178--179 (S.D.N.y.1967); Ciry of
Detroit v. Grinnel Corp., 495 F.2d 449 (2d Cir.
I974); 'Facrors Considered in Determining the
Fairness of a Senlemenr,' 68 N.U.L.Rev., p. 1145.
As Judge Wyatt stated in Schleiff, supra:

'ln determining whether ro approve the
compromise or not, the Court does not rry out the
disputed issues. The compromise was agreed to
for the purpose of avoiding just that' (43 F.R.D. at
178).

[8] Appellanr-objecrors are asking rhis Courr ro
upset a settlement which rerurns 80 to 90% of the
original investment of the class members plus allows
plaintiffs aD oprion ro pursue a lN% recovery. This
settlemeft compared to much of the litigation in the
federal courts is imminent fair and reasonable.
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The creation of funds 'A'and 'B' is the result of
negotiations between plaintiffs and defendants. It is a

division of Stovall's assets accumulated from the

scheme and acquired during the period described in
the complaint. The trial coun did not create the

divided funds. The parties chose it as a method to
provide defendants an incentive to settle.

Fund 'A' consisted of approximateiy 6.8 million
dollars set aside and deposited in interest bearing
accounts for pro rata distribution to class members

who agreed to the settlement. The majoriry of the

money in fund 'A' has already been paid out to
depositors.

Fund 'B' consists of one million dollars set aside to
provide for those depositors who opt out of the

settlement agreement of fund 'A', claims by the

Internal Revenue Service for taxes, claims by any

creditors who are not depositors, and, any costs,
frnes or restitution paymerus resulting from the
criminal proceedings before Judge Marovi¿. Claims
on fund 'B' by depositors amount to approximately
$48,000. The Internal Revenue Service has

subpoenaed the records of defendants but no claims
have been made at this time. Judge Maroviø has not
yet ordered any restitution of monies from this fund
as a condition of probation because not all of the

money in fund 'A' has been distributed nor have any
of the other potential claims on fund 'B' been made.

Appellant-objectors submit that the trial court had
no basis for establishing *ll5 the fund 'B'; that the
claims of the Internal Revenue Service cannot
possibly amount to one million dollars, consequently
Stovall and his company, American, stand to profit
handsomely from the settlement. As we stated
previously, Judge Marovitz still has the power to
order restitution from fund 'B'. As to the potentially
large claims of the Internal Revenue Service we
issue no opinion at this time. Nevertheless it is

difficult to believe that Stovall smnds to make a

profit because of wrongdoing.

[9] Assuming arguendo that the defendants were to
come out of the senlement with money remaining in
fund 'B' (a decision that largely rests within Judge
Marovitz' discretion), that fact alone would not
make the settlement unreasonable. A settlement by
its very nature is an agreement where both sides gain
æ well as lose something. It is clea¡ that by settling
Stovall was able to maintain his freedom. But he also
gave up a potentially large claim for 'handling fees',
he gave up his seat on the Chicago Boa¡d of Trade,
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as well as his constirutional right to a jury trial and

the raising of any legitimate defenses. In addition he

has to serve a period of five years of probation
during which he will not be allowed to trade on
behalf of anyone other than himself.

[0] Finally appellant-objectors contend that the
coun improperly relied upon the J. K. Lasser
Company reports which gave an accounting of the
Stovall assets. They submit the reports are without
integriry because their author, Mr. Adelman, did not

express an opinion, as is the usual practice by
accountants; and, the fact that the reports did not
constirute a full and complete audit of accounts,
liabilities, and assets. Appellant-objectors advised
the trial court of numerous deficiencies in the repon
and requested the appointment of an independent
expert to evaluate the defendants' fìnancial starus.

That request was denied after both plaintiffs and
defendants attempted to explain the discrepancies in
the Lasser Co. reports.

In response to this argument appeliees now point out
that the accuracy of the reports has been verified by
the settlement itself. As of June 24, 1975, â total of
3143 claims were either filed, approved, or paid.
This was out of an original 3369 depositors.
Subsequent verification showed that many persons

had th¡ee or four accounts and that the true number
of located individual depositors came to 3143. These
class members have all verified that their accounrs
were correctly reflected i¡ the defendants' records
which were the materials upon which the Lasser
reports were based.

Moreover, the total claims amount to $8,755,546 as

of this date, with only a few claimants to be located.
This figure is very close to the estimared deposit
frgure of $8,900,000 used in the settlement and the
J. K, Lasser Co. computation. $6,063,274.50 has
been paid to class members whose names and

addresses and amount of deposits were taken from
the Hackbarth compurer print- out and the J. K.
Lasser reports. Even though the Lasser reports
initially may have been questionable, their accuracy
has been borne out of the disbursement of the
settlement funds. No error was committed in relying
on the reports in approving the settiement.

Accordingly, the judgment of the trial court is

affirmed.

Aff,rrmed.
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Coun of Chancery of Delawarç, New Castle

Counry.

PENN MART REALTY COMPANY, a corporarion
of the Commonwealth of Pennsylvarua,

Plaintiff,
v.

Isadore A, BECKER et al., Defendants.

Nov.29, 1972.

Derivative action against, i¡ter alia, buyer
corporations which had purchased stock from
plaintiff's,corporation. Buyer corporations moved to
dismiss. The Court of Chancery, Short, Vice
Chancellor, held that shareholder's complaint
alleging that directors of shareholder's corporation
had been negligent and had wasted corporate assets

in selling third , corporationls stock to buyer
corporations while knowing that they ,intended to
purchase stock in same corporarion at higher ,price
and that buyer corporations knew that they were
dealing with fiducia¡ies, knew true worth of assets,

and aided directors in breach of dury, stared a cause
of action.

Motion denied.

tilest Headnotes

ul Equiry @-363
150k363

On. motion to dismiss, all inferences must be
construed in favor of plaintiff and complaint may not
be dismissed unless it appears to reasonable certainry
that plaintiff would not be entitled to relief under any
state of facts which could be proved in suppon of
claim. Court of Chancery Rules, rule l2(bx6),
Del.C.Ann.

[2] Corporations æ39t
101k307

Directors of corporation srand in fiduciary relatisnro
shareholders.

[3] Co¡porations Þ210
l0rk2l0

One who knowingly joins with any fiduciary,
including corporarc official, in breach of his
obligation is liable to beneficia¡ies of rn¡sr relation.
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[4] Corporarions Þ3 10(2)
l0lk3 l0(2)

[4] Corporations Þ3 12(l)
l0rk3 12(l)

Fraud and self-deaiing are nor the only ways in
which corporate directors may breach their fiduciary
dury; they may also breach it by being grossly
negligent.or,by wasting corporate assets.

[5] Corporations Þ3 l0(l)
l0lk310(l)

[5] Evidence O=60
157k@

Directors are accorded presumption of having acted
in good faith and in inrerests of stockholders and
may :also avail themselves of benefit of business
judgment rule.

[6] Corporations €:=3l0(I)
10lk3l0(l)

[6] Corporations @=312(5)
101k312(5)

[6] Evidence @35.1
r57k8s. I

(Formerly 157k85)

Presumption of directors' good faith and business
judgment rule; and fact that directors sold assets ar

market price, did not esublish as marter of law that
there was no breach of directors' duty.

[7] Corporatie¡5 @=21 116¡

l0lk2r l(6)

Sha¡eholder's complaint against buyer cor,porations
and others, alleging that directors of Shareholder's
corporation had been negligent and had wasted
corporate assets in selling thtd corporation's stock
to buyer corporations while knowing that they
intended to purchase stock in same corporation at
higher price and that buyer corporations knew that
they were dealing with fiduciaries, knew true worth
of assets, and aided direclors in breach of duty,
stated a cause of action. Court of Chancery Rules,
rule l2(b)(6), Del.C.Ann.
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[8] Judgment Q=829(3)
228k829(3)

Federal court judgment dismissing securities fraud
action under Securities Act and ruie and pendent
common-law claim concluded plaintiff as to any
allegations of fraud, the sta¡dard of fraud under
statute and ruie being more lenienr than thar required
to establish common-law fraud, but, since federal
court had no jurisdiction over common-law claim
afrer determinarion that plaintiff had failed ro sråle
federal claim, plaintiff was not conciuded on any
common-law theory except fraud and could allege
gross negligence and waste by directors, Securities
Exchange Act of 1934, g lO(b), 15 U.S.C.A. g

78j(b).
*350 Irving Morris, and Joseph A. Rosenthal, of

Cohen, Morris &. Rosenthal, Wilmington, for
plaintiff.

Hugh Corroon, and E. D. Griffenberg, Jr., of
Potter Anderson & Corroon, Wilmington, for
defendants Invesrors Diversif,red Services, Inc., and
Investors Variable Payment Fund, Inc.; Donovan,
Leisure, Newton & Irvine, and Davis, polk &
Wardwell, New York Ciry, of counsel.

Howard M. Handelman, of Bayard, Brill &.
Handeiman, Wiimington, for defendant Glen Alden
Corp.

SHORT, Vice Chancellor

This is a derivative suit brought on behalf of Glen
Alden Corporation (Glen Alden), a Delaware
corporation, by one of its stockholders, Penn Man
Realty Co. (Penn Mart). The individual defendants
are the board of direcrors of Glen Alden. The
corporate defendants are lnvestors Diversified
Services, Inc. (IDS), a Minnesota corporation;
Invesrors Va¡iable Payment Fund, Inc. (lnvestors), a
Nevada corporation; and Carter, Berlind & tWeill,

Inc. (Carter), a Delaware corporarion. IDS is a
securities broker-dealer and principal underwriter
and investment manager of Investors, an open-end
diversified investment company. Ca¡ter is a
securities broker-dealer.

Penn Ma¡t seeks to recover for Glen Alden damages
which it says the latter suffered because of the
individual defendants' gross negligence and waste of
corporate assets. It charges the corporate defendants
with knowingly assisting in rhe direcrors' alleged
breaches of their frduciary dury.
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IDS and Investors have moved ro dismiss the
complainr as to them on the alternative theories thar
it either fails to state a claim upon which relief can
be granted, or thar the matrer has been concluded
between them and plainriff by the decision of the
Federal Districr Coun for the Southern Disrricr of
New York in Penn Mart Realty Company v. Becker,
300 F.Supp. 731 (S.D.N.Y.1969). This is the
decision on that motion.

The controversy centers about the following series
of events. Between February 1, 1968 and February
23, 1968 Glen Alden acquired, through Carter as
broker, 92,700 shares of common stock of Schenley
Industries, Inc., in open market transactions on the
New York Stock Exchange. On February 8, 1968 a
meeting, arranged by Caner, was held between Glen
Alden and represenratives of IDS and Caner. penn

Mart says that at this meeting and thereafter Glen
Alden disclosed to IDS and Carter inside information
concerning its affairs, its subsidiaries and other
companies in which it has an interest.

On Ma¡ch 14, 1968, Glen Alden sold to Invesrors
the block of 92jA0 shares of Schenley cornmon
stock which it had acquired during the previous
month, The sale was made through Caner as broker
in a New York Stock Exchange rransacrion at a

ma¡ket price of $63 per share.

On March 20, 1968, Glen Alden bought from Lewis
S. Rosenstiel 945, 126 shares of Schenley common
stock at a price of $80 *351 per share (an aggregate
purchase price of $75,610,080). On the following
day Glen Alden announced its plans to make a tender
offer to purchase all of the outstanding shares of
Schenley common stock, at a price substantially
equivalent to or in excess of $80 per share, payable
pârtly in cash and partly in Glen Alden debenrures.

Penn Mart claims that ar the rime of the February 8
meeting, Glen Alden knew of irs plan to acquire the
Rosenstiel shares and to make the tender offer, and
that those plans were disclosed to IDS. Plaintiff says
that Glen Alden's directors were grossly negligent
and breached their frduciary duties when, knowing
that they would soon be purchasing the Rosenstiel
shares at a price of $80 per share and would be
offering to purchase all outstanding Schenley
common at that same price, they made the March 14
sale to Investors at the considerably lower price of
$63 per sha¡e, a difference of $17 per share or
approximately $1,700,0O0 in the aggregate.
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[] I consider first the defendants' motion under
Chancery Rule 12(bX 6), del.C.Ann., to dismiss the

complaint for failure to state a êlaim. In considering
such a motion, all inferences must be construed in
favor of the piaintiff, and the complaint may not be

dismissed unless it appears to a reasonable cenainry
that plaintiff would not be entitled'to relief under any

state of facts which could be proved in suppon of the

claim. Jefferson Chemical Company v. Mobay
Chemicat Company Del.Ch., 253 A.zd 512 (1969).

It is against this standard that the theory of plaintiff's
case against defendants must be tested.

t2lt3l Penn Man argues that the Glen Alden
directors were grossly negligent, wasted corporate
assets, and therefore breached their fiduciary dury,
by selling a corporate asset (the stock) to Investors at
a price greatly less than what they knew, and had i¡
fact determined, to be its true worth. Both Investors
and IDS knew, says Penn Mart, that they were
dealing with fiduciaries, knew the true worth of the
asset through their inside information, and
nevertheless aided the directors in the breach of their
duties. Thus, asserts Penn Mart, IDS and Investors
are iiable to the benehciary of the fiduciary
relationship, the corporation. The legal theory is

sound. The directors of a corporation stand in a

fiduciary relationship to the corporation's
shareholders. Cahall v. l¿fland, 12 Del.Ch. 299,
ll4 A. 224 (1921). And one who knowingly joins
with any fiduciary, including corporate officials, in a

breach of his obligation is liable to the beneficiaries
of the trust relationship. Bogan, Trust and Trustees,
s 901. Whatley v. Wood,l57 Colo. 552, 4U P.Zd
537 (1965); Adams v. Smith, 275 Ala. 142, 153
So.2d 221 (1963); Cachules v. 116 E. 57th Street,
Inc., 125 N.Y.S.2d 97 (Sup.1953). Cf. Baker v.
Baker, 122 Misc. 757, 204 N.Y.S. ll (1924), aff'd
212 App.Div. 850, 207 N.Y.S. 809 (Mem.).

In order to make out its case, Penn Mart must
aliege (l) the existence of a fiduciary relationship,
(2) a breach of the hduciary's duty, and (3) knowing
pârticipation in that breach by the defendants.
Bogan, Supra s 901.

Defendants claim that the plaintiff must allege either
that 'the IDS--Glen Alden negotiations were not
conducted at arms length (or) that IDS exened an
influence over the directors sufficient rc infect their
action with vitiating conflict of interest.' They argue
that because Penn Mart has made no such allegations
of fraud or selfdealing (or is barred from making
them under the doctrines of res judicata or collateral
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estoppel), it has failed to sta¡e a good cause of
action.

[4] That argument cannot prevail. Fraud and self-
dealing are not the only ways in which corporate
directors may breach their frduciary dury; they may
aiso breach that duty by being grossly negligent or
by wasting corporate assets. Flercher, Cyclopedia
Corporarions s l0ll. See Adams v. Smith, Supra,
and Cachules v. 116 *352 E. 57th Srreet, Inc.,
Supra. This is what Penn Man has alleged, and the
necessary elements are therefore made out.

t5lt6l It is true that the directors are accorded a
presumption of having acted in good faith and in the
interests of the stockholders, and may also avail
themselves of the benefit of the business judgment
rule. .But the ultimate effect of those doctrines upon
the directors' liability is not, as defendants concede
in their briefs, the matter here to be decided. I
cannot say that those doctrines and the fact that the
sale to Investors was made at market price establish
as a matter of law that there was no breach of the
directors' dury, and the question is not otherwise
rþ for decision.

I am not persuaded by defendants' argument that an

ultimate decision of liabiliry as to them in this case
would cause an intolerable conflict between their
fiduciary dury to their own shareholders (in
obuining the best price for stock purchased) and
their duty to refrain from panicipating in another's
breach of fiduciary duty. For purposes of this
motion, plaintiff's allegations must be taken as true,
and the circumstances they portray show no such
fiduciary conflict.

[7] I am therefore not satisfied that plaintiff would
not under any state of facts provable in support of ia
claim be entitled of relief. Therefore, the motion to
dismiss under Rule l2(bx6) must be denied.

I now consider defendants' argument that plaintiff is

barred from assening this claim by the doctrines of
res judicata and collateral estoppel as a result of the
district court's opinion in Penn Mart Realry
Company v. Becker, Supra. In that case, plaintiff
advanced two claims. The first was a federal cause

of action brought under s lO(b) of the Securities Act
of 1934. 15 U.S.C. s 78j(b), and Rule 10b--5, 17

C.F.R. 240 l0--5. The second was a common law
claim, joined with the federal claim under the
doctrine of pendent jurisdiction.
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The disrrict court dismissed that complaint, holding
that plaintiff had failed to make our a federal cause
of action under Rule l0b--5. Because rhe standa¡d
of fraud under Rule l0b--5 is more lenienr than thar
required to esrablish common law fraud, it follows
that the parties are cenainly concluded as to any
allegations of fraud. See II Loss, Securiries
Regulation 1019.

[8] When the disrricr courr found that plaintiff had
failed to state a cause of action under Rule l0b--5
(the federal claim), it followed that it had no
jurisdiction over the common law claim. See United
Mine Workers of America v. Gibbs, 383 U.S. 715,
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86 S,Cr. 1130, 16 L.Ed.zd 218 (1966). plaintiff
therefore could not have been concluded as to any
theory at com.mon law, except as to any based upon
fraud.

The resulr is that plaintiff is indeed barred from any
assertions of fraud as ro these defendanrs bur is free
to advance other theories of liabiliry in this coun.
This it has done, its theory being based upon gross
negligence and wasre.

Defendants' motion to dismiss is therefore denied

END OF DOCUMENT
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Fed. Sec. L. Rep. P 93,401
(Cite as: 456 F.2d 896)
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United States Court of Appeals,
Secoúd Circuit.

J. Ralph SAYLOR, Plaintiff-Appellant,
v.

Thayer LINDSLEY et al., Defendants-Appellees,
and Rosearme Horn, Michael J.

Mclaughlin, Objectors-Appellants, and Abraham I
Markowitz, Appellee.

Nos. 474, 475, Dockets 7l-1332,71-1380

Argued Jan. 27,'1972.
Decided March T, l9T2

Stockholder's' derivative action for violations of
federal securities laws and for recovery under state

law. The United States District Court for the

Southern District of New Yoik entered :summary

judgment for defendants, 274 'F.Supp. 253. The

Court of Appeals reversed and remanded, 391 F.2d
965. On remand, the District Court dismissed

pendent state claims, 302 F,Supp. 1174, unless

complaint was amended in certaii material respects.

Thereafter, the District Court, Sylvester J. Ryan, J.,

entered order approving senlement over objection of
plaintiff and other stockholders, and they. appealed.

The Coun of Appeals, Friendly, Chief Judge, held
that settlement should not have been' approved over

opposition of plaintiff when there was doubt whether
there had been truly adversary discovery prior to
stipulation of settlement and plaintiff was afforded
no oppornrnity for any thereafter.

Reversed and remanded.

West Headnotes

[] Compromise and Settlement æ63
89k63

(Formerly 1704k1699)

Settlement of stockholder's derivative action for
violations of federal securities laws should not have

been approved over'opposition of plaintiff when

there was doubt whether there had been truly
adversary discovery prior to stipulation of senlement

and plaintiff was afforded no opporruniry for any

thereafter. Investment Advisors Act of 1940, $

l7(a), 15 U.S.C.A. $ 80a- 17(a).

[2] Compromise and Seulement @=e4.5

Page 157

89k4.5
(Formerly 1704k1696)

Assent of plaintiff who brought stockholder's
derivative action is not essential to settlement.

[3] Attorney and Client €= 106

45k106
(Formerly 45ki2)

Anorney is bound to keep client fully informed of
settlement negotiations, ro advise client before
signing a stipulation of settlement on his behalf, and,

if client has objected, to inform coun of this when
presenting settlement so that it may devise
procedures whereby plaintiff with new attorney may

himself conduct further inquiry if so advised.

[4] Compromise and Senlement æ63
89k63

(Formerly l70Akl699)

Court need not necessarily reject settlement in
srockholder's derivative action opposed by plaintiff
but represented by attorney to be in best interest of
all stockholders, but should exercise particular care

to see that non- assenting plaintiff has had full
opporunity to develop basis for his objection.

[5] Compromise and Settlement €-63
89k63

(Formerly l70Akl699)

In passing on settlement of stockholder's derivative
suit, judge mr¡st have apprised himself of all facts

necessary for intelligent and objective opinion of
probabilities of ultimate success should claim be

litigated.
*8y7 Lillian Eichman, New York City, for

appellant Saylor.

Avrom S. Fischer, Brooklyn, N. Y., for appellant
Horn.

Reeves & O'Brien, New York Ciry, for appellant
Mclaughlin.

Herbert Jacobi, New York City (Wickes, Riddell,
Bloomer, Jacobi & McGuire, New York City, of
counsel), for appellees Lindsley, Stott, Zeckhausen,

Northfield Mines, Inc. and Mines Inc.
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Abraham I. Markowirz, pro se.

Before FRIENDLY, Chief Judge, and ANDERSON
and MANSFIELD, Circuir Judges.

FRIENDLY, Chief Judge:

This appeal raises questions about the settlement of
a stockholder's derivative action over the objection
of rhe piaintiff. While we decline to lay down a rule
thar rhis may never be done, we hold that the
procedures here followed did nor adequately prorecr
the right of ptaintiff, and of other óUjecting
srockholders, to develop a record which might show
that the settlemenr was improvident.

The transaction here at issue, the twostep sale to
Mines Incorporated, in l95l and 1953, by the
Tonopah Mining Company of Nevada (Tonopah) of
rhe srock of Tonopah Nicaragua Company (Tonopah
Nicaragua), owner of the Rosita .oppu mine, is no
stranger to the courts of this circuit. The history of
an earlier acrion atracking the sale, Hawkins v.
Lindsley, broughr in 1957, in the Districr Courr for
the Southern District of New york, is recounted in
Judge Swan's opinion for this coun, 327 F.2d 356 (2
Cir. 1964). It suffices here ro say thar a second
amended complaint in that action charged that the
sale violated both state law of fiduciary obligations
and the Invesrment Company Act of ig+O; rirat in
September, 1958, Judge Noonan dismissed the claim
under the Invesrment Company Act and required the
furnishing of $50,000 of securiry pursuanr io g 6l_bof the New york General òorporation Law
(McKinney's Consol.Laws, c. 23 Supp. l97l_72);
and that when plaintiff failed to post säiurity, Judge
Ryan, on July 27, 1961, ordeied dismissal with
prejudice. plaintiff failed to take a rimely appeal,
and orher efforts to vacate Judge Ryan,s'oráer of
dismissal were rejected in the opinion cited.

In. February, 1965, plaintiff Saylor began this
action, also in the District Coun I'or the õouthern
District of New york, Federal jurisdiction was based
on violations of the federal securities laws, and state
claims were alleged merely as pendent. Defendants
responded by way of a modon for sumrnary
judgment on the basis that this new action *as
barred by res judicata and by the applicable sraûre
of limitations. Judge Cooper granted the motion and
dismissed the complaint on the ground of, resjudicata; in addition, while nor purpãning to decide
the defense of limitations, he 

-suggesteã 
that tiris

presented a question which, if plaintiff appropriately
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amended his complainr, would creare a triable issueof facr, 274 F.Supp. 253 (S.D.N.y.1967). We
reversed on the ground thar the dismissal of the
Hawkins acrion for faiiure to post securiry was not''on the merits" for purposes of res juãican,. we
indicated agreement with Judge Coopei,s sraremenr
as ro the defense of limitarions and remanded for
further proceedings with respect ro rhar issue. 391
F.2d 965 (2 Cir. 1968). [FNt] In an opinion on
remand, Judge *898 Cooper derermined that with
respect to the federal claims there were, indeed
facrual questions whether the applicable siarute of
limitations had run, and therefoiÄ denied summary
judgment on that ground; however, with regard ro
the pendent state claims, he granted ,u-oon"ry
judgment on the basis of the running of the
appiicable limitations period unless witirin thirry
days of the court's order plaintiff amended his
complaint in certai¡ material respects, 302 F.Supp.
1174 (S.D.N.Y.1969). tFN2l The defendants filed
their a¡swer on January 9, lg7}, denying mosf of
the allegarions in the complaint and 

-setiing 
up a

number of affirmative defenses.

FNl. The opinion does not discuss in ærms rhe
effect of Judge Noonan's dismissal of the claim
under the Investment Company Act in Hawkins in
1958. Apparenrly rhe coun proceeded on rhe
ground ttrat there could have been no rrue
"dismissal' of what was merely an altema¡ive
theory of recovery for the same operarive facts,
see 391 F.2d at 9ó9, n. 6, and that the only final
judgment in the Hawkins case was that entered by
Judge Ryan in 196l for failure to posr securiry.
Judge Noonan,s order was not appeaiable, see 327
F.2d ar 358 n. 2, and for thar ióason also would
not have res judicata effect. Cf. ALI, Resuremenr
ofJudgments $ 69 (1942).

FN2. The record conøins no indica¡ion of any
amendmenr to rhe complaint being filed within rhe
time scipulated or ar any rime thereafter.

tU On September 24, 1970, Mr. Ma¡kowitz,
"attorney for plaintiff,' entered into a stipulation of
settlement with the attoaeys for the va¡ious
rndividual and corporate defendants and the anorneys
for Tonopah, which had previously been dissolved.
This provided for the paymenr to Wilmington Trust
Company, which a Delaware court had 

^ppoirrt"O 
to

receive and distribute any assets of Tonopah that
could not be distributed in liquidation beforà March
31, l9ó5, of $250,000 less rhe costs of notice of rhe
senlemenr hearing and the fees and disbursemenn of
plaintiff's çsunsst. Although there is a dispute when
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agreement on the settlement was actually reached, it
is not assened that plaintiff Saylor at any time
authorized it or that Markowitz or anyone else

advised him of its terms until November 4, 1970.

On that date Judge Ryan had signed an order sening

a hearing on the settlement for December I, 1970.

The notice approved for transmission to stockholders
contained no intelligible reference to the most

important allegation of the complaint, namely, that

defendants had intended the sales to Mines
Incorporated to constirute only a step in an ultimate
tra¡sfer to defendant La Lvz Mines, Limited. [FN3]
The notice informed stockholders that transcripts of
depositions could be read at the office of the cierk of
the district court, and that exhibits could be

inspected at the offices of the anorneys. The notice
indicated that Mr. Markowitz wouid apply for an

aliowance of $83,000 and expenses of $1,313.73.
After deduction of these sums, which were
subsequently allowed, distribution to Tonopah
srockholders would be something less than $166,000,
or about 19 cenrs a share, as against the many
millions of dolla¡s in damages alleged to have been

suffered. Of this amount, over $109,000 would be

paid to the unserved defendant, Falconbridge Nickel
Mines, Limited, which held some 74% of Tonopah's
shares at the time of the latter's dissolution; the
balance, some $57,000, would go to the independent
stockholders.

FN3. We intend no criticism of the district judge
on this score; the form of the notice was prepared

by counsel.

At the hearing on December I, 1970, Mr.
Markowitz announced that he appeared "on behalf
of the plaintiff. " This elicited a response by Lillian
Eichman, who had been of counsel n the Hawkiru
action, that she appeared on behalf of Mr. Saylor in
opposition to the settlement. Avrom S. Fischer
announced he represented another opposing
stockholder, Roseanne Horn, and was of counsel to
Mrs. Eichma¡1. Gerard J. O'Brien appeared on
behalf of another objecting stockholder, Michael J.

Mclaughlin. Mclaughiin, Saylor, and Fischer, on
Miss Horn's b€half, filed aff,rdavits in opposition.
Mr. Markowitz made an extended statement in
support of the settlement, r'E99 which was seconded
by Mr. Jacobi, counsel for the defendants, and Mr.
Singer, counsel for Tonopah, who reported approval
of the senlement by Wilmington Trust Company.
After briefly hearing Mr. Fischer and Mr, O'Brien,
the judge gave them two weeks in which to submit
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further papers. Mclaughlin and Fischer filed
extensive affidavits; Markowitz submitred a reply
affidavit, On January 14, 1971, the coun issued an

opinion approving the settlement, [1970-71 Transfer
Binderl CCH Fed.Sec.L.Rep. 192,222, at 90,410
(S.D.N.Y.1971); this was followed by the order
here under appeal.

As earlier stated, there is a dispute about the rime
when the settlement was acrually reached,
Mclaughlin's second affidavit stated that Markowitz
informed him on June 4, 1969, of a meeting ro be

held the next day to discuss settlemenr; that "on
Aug. 20, 1969, [Markowitz] informed me of the
present offer, which I refused. Mr. Saylor soon
thereafter advised me that he had similarly told Mr.
Markowitz that he does not agree to any settlement,
such as the present proposal." Fischer's second

affìdavit pointed to a letter to Miss Horn, dated
October 29, 1969, from a member of the fum
representing defendants, which states in pan:

ìüithout going into details as to all the procedural
matters that have taken place in the meantime, I
can tell you that we have been in active
negotiations with counsel for the plainriff and

today agreed on a settlement of the case. k will be

necessary to have exami¡ations of several people
because the entire settlement will be subject to
approval of the coun and the coun will have to be
convinced that it is in the best interest of the

s¡ockholders.

Fischer also relied on the narure of the three
depositions taken by Markowiø and filed with the
District Court, which, we must say, impress us as

designed to justify a settlement rather rhan as an
aggressive effon to ferret out facts helpful to
prosecution of the suit, as evidence that a settlement
had been agreed upon by the time they were taken.
In contrast, Markowitz asserted in his reply affidavit
that on August 20, 1969, he did not inform
Mclaughlin of defendants' offer but essentially of
the prospects of negotiations; that on September 27,
1969, he called Saylor to advise him of the
negotiations and the weakness of plaintiff's case; rhar

he and counsel for Lindsley did believe on October
28, 1969, they had agreed on a settlement, but this
subsequently fell through because there was in fact
no agreement on the extent to which Falconbridge æ
a stockholder of Tonopah should sha¡e in the
proceeds; that subsequent negotiations foundered;
and that on January 15, 1970, he senr Mclaughlin a

letter which he claims informed Mclaughlin that
settlement negotiations were halted. [FN4] We find
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it unaecessary to resolve this dispute or to direct the
district coun !o do so, for even on the basis of FN5. See 38 Moore, Federal pracrice l,23.1.24
Markowitz'versionof the relevant events we cannor [2J, at 23.1-407 (19ó9); 2 Barron & Holuoff,
conclude that enough was done here to protect the Federal Practice and Procedure g 570, at 335.
rights or the stockhorder praintirr. 

iÏ,li[l,iÍ, üi?.r?ff-[r"¿,iriîf.å'j:i;:
FN4. The peninent pan of the lener read: 323 U'S' 739. 65 S'Ct' 44' 89 L.Ed. 592 (1944),

I have concluded all discussions of senlement and the case usually cired for rhis proposirion. suppons

am proceeding with pre- trial proceedingr.l; il it only to a limited extent' There the corporation,

connec¡ion, rhe defendants are supplyini r;';üì the real parry in interest' had come under new

documenrs rhat I have requested a;¿ áep;siri;;;J management' which made a seftlement with the

defendanrs and orhers are being scheduled 
'""" "' 

il'J'":iT::,# ':ï'T.."i[:,Hji."# "i,Iffiî:
Everything rurns on the meaning of "concluded. " setrlemenr of a derivative acrion by úre real parryPlaintiff says it means "frnished." Markowiu, in interesr over rhe plainriff,s objection is quite
relying on the reference to "pre-trial proceedings", differenr from seülement by the plaintiff,s own
conrends ir means "broken off,'. plaintiff counters aftorney ouer ûre ¡"iüiff r'oOpction. Moreover,that the October 29 lener of defendanm' counsej it appears thar in Denicke úre corporarionquoted in the text contemplated the aking of anempted ro keep the stockholder plaintiff
depositions prior to a hearing on a settlemenr. informed of the setilement negotiations. l4l F.2d

at 286. Alrhough in rhis case rhe Wilmington Trusr
[2][3] We are willing to go along with appellees and Company coulã arguably be cast in the iole of the

hold, despite the seeming incongruiry, that the assent settling real parry in interest, we are nor inclined
of the plaintiff (or plaintiffs) who brought a lo do that here since the sutemenß made at the

derivative stockholder's action is not essentiJ to a hearing and the affidavi¡ submined by is attomey

serrremenr; [FN5] a conrrary view *e00 **io pui iir',::låi;:,i..,ffJjffT:,fl,î::f:,:å.I"il:too much power in a wishful thinker or a
monger to thwart a resulr that is in rhe best ,,.::::: 

negotiations or reviewed rhe sertremenr in depth.

of the corporation and its stockholders. On the other FN6. In this connection we find it rarherhand, despite the fact that the usual plainriff in a signinc.nt rhat although the stipulation ofderivative stockholder's action does not give his ,.lttl"*.nr was signed o-n seprember 24, lg7o,
atlorney the help normally furnished by a client, we Mr. Markowiu did not formally advise his clien¡
are not willing to go to the other extreme and accept of the settlement until November 4, after Judge
the view that the attorney for the plaintiff is the Ryan had signed the order directing a hearing and

dominus filis and the plaintiff only a key to the aplroving the form of notice. It was thus largely

courthouse door dispensabre once'rntry úur-ur.n i:.ffi.1'ii,'Tä?r:'";i:',ïr.r,i"t'ååii:ili:ieffected' The attorney 
-remains 

bound to keep his li. srytor', objection ro rhe senrement until ¡heclient fully informed of senlement negotiations, to Hearing before the court." whar is more
advise the client before sigrung a stipulation of important, prompt advice of the signarure of the
settlement on his behalf, and, if the client has stipulation to Mr. Saylor would have allowed the
objected, to inform the court of this when presenting laner to communicate his opposition ro Mr.
rhe serrlement, so that it may devise procedure! #ïff'åï:,,,iå,:.:ïir"#ï"i.;:"#:J,r il:whereby rhe plaintiff, with a new attorney, mav __-,
himser conduõt turther inquiry ir so aovised. iffi ïä.J,,",,i11ff,'nï:i',:.iJåä:*.rer 

amounr

We frnd the record before us inadequate to sustain
the conclusion that this obligation was met here- [4] Tbere can be no blinking at rhe fact that thewhatever the timing of the initial agreement in nrårc* 

"r 
the plaintiff in a stockholder's derivativeprinciple on the settlement' As has been said in an suít and of his attorney are by no means congruent.anicle much relied upon by appellee Markowiu, WüiË,-ir- a generaì sense, borh are inrerested in"As a practical matter, derivative settlen

concruded over the head or the ,o,'o,"iìirl'j Ë'äiårr,TåIi::äi"*lå"å,åHå,:il,t#*
stockholders are exuemely rare and should be so. " Uern nåæ¿, may cauie special divergence of i¡terestHaudek, The Settlement and Dismissal of in cases *h.r" 

"*,rr*ely 
large amounts are at stake,Stockholders' Actions-part II: The Sefilement, 23 see Haudek, supra, 23 Sw.L.J. at 76g & n. 166,Sw'L'J' 765'771(1969)' there is a diffeience in every case. The plaintiff's
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financial interest is in his share of the tonl recovery
less what may be awarded to counsel, simpliciter;
counsel's financial inrerest,is in the.amount of the
awa¡d to him less the time and effon needed to
produce it. A relarively small serrlement may well
produce a¡ allowance bearing a higher ratio to the
cost of the work than a much iarger recovery
obtained oniy after ex¡ensive discovery, a long trial
and an appeài. The risks rn proceedlng to trial vary
even more essentially. For the plaintiff, a
defendant's judgment may mean simply the defear of
an expectation, often of relatively small *901

amount; for his lawyer it can mean the loss of years
of costly effon by himself and his staff. In this
respec¡ a derivative action is in a quite different
posn¡le from a personal injury action conducted on a
contingent basis. We say this nor in criticism but in
simple recognition of the facts of class action life.
While recognition of this conflict of interesr should
not mandate rejection of a seülement opposed by the
plaintiff but represenred by the atlorney to be in the
best interest of all stockholders, it does require the
court to exercise panicular care to see to it tha¡ the
non-assenting plaintiff has had a full oppornrniry to
develop the basis for his objection.

In many suits which have been prepared almost to
the poinr of trial, the pretrial discovery, conducted
when the objective of plaintiffls arromey was still to
develop the strongest possible basis for a recovery,
may be entirely'adgquate to that end. But that is not
the case here. Two of the defendants, La Luz and
Faìconbridge, tFNTl had not even been served. The
only depositions taken were those of defendants
Zeckhausen and McWiltiams and of H. S.
McGowan, president of La Luz. Narurally these
gentlemen were nor disposed to assist plaintiff in
sustaining his theories of recovery; helpful testimony
from them could be obtained only by confronting
them with documenrs they would find diff¡cult to
explain. Yer there had been little discovery of
documentary evidence save of such generally
selfserving instruments as minutes and annual
reports, although even these proved valuable to
plaintiff as we shall see; there had been no atrempr
to hnd the kind of inculpatory correspondence that
so often reposes in corporate files even for the long
time here involved, and refutes, or at least casts
doubt upon, exculpatory tesrimony by the defendants
of the sort here given. [FN8]

FN7. Ventures, Limited, which is nominally a

defendant, also was not served. However, it was
merged inro defendanr Falconbridge in l9ó2,
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before this acrion was instiruted.

FN8.,The annals of antitrusr Iitigation and, indeed.
of stockholder's derivative actions include many
such insances, including the "desrroy all copies"
son.

Despite all this, we ought nor ro rake up the rime of
the disrrict court and the parties with a remand if, on
the basis of undisputed facts, a substantial recovery
here was hopeless or nearly so. We do not think,
however, this can fairly be said on the record before
us. We shall limit our discussion ro whar we
consider plaintiff's most promising theory-that the
defendants, or at least some of them, in obtaining the
SEC exemptions from $ l7(a) of the Invesrmenr
Company Act of 1940 which were required for rhe
sale of the stock of Tonopah Nicaragua ro Mines
Incorporated, had concealed that the true beneficiary
of the transfers was always intended to be La Luz,
[FN9] which was in a peculiarly advantagfous
position to develop the mine economically, and thus
the consideration was unfairlv iow.

FN9. lå Luz, like Mines Incorporared, was an
'affiliated person" of Tonopah within g 2(a) (3) of
the Investment Company Act, see infra.

In order to unders¡and the problem, some
knowledge of the in¡ricate intercorporate reiations is
needed, Plaintiff's cornplaint alleges the following
facts in this respect: In 1950 Venrures, Limited,
owned 13.48% of the voting stock of Tonopah, a
registered investmenr company; by 1953 the
proportion had increased n 26.25%, presumptively
control under g 2(a) (9) of the 1940 Acr. Defendant
Lindsley, individually and through defendant
Northfield Mines, Inc., owned more than 34Vo of. tbe
voting stock of Venrures. That company owned in
excess of 54% of the voting stock of Frobisher Ltd.,
of which Mines Incorporared was a wholly owned
subsidiary. Also Ventures owned more than 69% of
the voting stock of La Luz, which owned and
operated a gold and silver mine in Nicaragua only
thirty miles away from Tonopah Nicaragua's Rosita
copper mine and had developed a hydro-electric
power plant at a site which was apparently the *902

only feasible one in the area and was even closer to
the Rosita mine than to its own.

In November, 1950, Tonopah applied, pursuant to $
l7(b) of the 1940 Act, for an exemprion permining
the sale of 6O7o of the stock of Tonopah Nicaragua
to Mines for $210,000. This was necessary because
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Ventures' ownership, then 13.48%, of the voring
stock of Tonopah and of some 54% of the voting
stock of Frobisher made Tonopah and Mines
affiiiated persons within g 2(a) (3). The application
recited ursuccessful effons in 1948-49 to sell the
Rosita mine at a ner price of $297,000, and a

similariy unsuccessful effon early in 1950 ro sell it
for $275,000. There appears never ro have been
doubt that the Rosita mine possessed very subsmntiat
copper reserves; the problem was the cost of mining
and refining, due to the mine's remote jungle
location and the complex nature of the Rosita copper
ore. The application was rwice amended, apparently
on the insistence of rhe SEC, ro incorporate funher
detail, including a repon by an engineering frrm,
Singmaster & Breyer, bringing up to date a 1943
repon by A. Wheeler, which showed that the cost of
producing a pound of refined copper by a process
involving the use of a flotation concentrator, a

reverberatory furnace, and converters would be 31.6
cents as against a domestic copper price, as of
February 21, 1951, of 24.5 cenrs, and would require
investment of $12,000,000, several times Tonopah's
total resources. On April 16, 1951, the SEC granred
the exemption.

In January, 1953, Tonopah filed an application with
the SEC for a g l7(b) exemption for the sale of the
remaining 407o of the stock of Tonopah Nicaragua
to Mines for $65,000 plus 10,000 shares of cortmon
stock of Falconbridge Nickel Mines Limited havrng
a market value of some $200,000, more or less, in
Canadian funds. Defendant Lindsley was president
of Falconbridge, and Ventures owned 6l.l% of its
s¡ock. Just how Mines came into ownership of the
10,000 shares was nor explained. This application,
too, was twice amended. One amendment included a
new report from Singmaster & Breyer showing that
"the most feasible process,' still the flotation
concentrator, reverberatory furnace and converters
recommended by Wheeler a decade before, would
now require a capital investment in excess of
$13,500,000 and would resulr in a cost per pound
well above curent copper prices. The SEC granted
the exemption in November, 1953.

All of the Tonopah Nicaragua stock was ransferred
from Mines to its parent, Frobisher, on February I l,
1954. Frobisher then entered into agreemenr, dated
September 21, 1954, to sell the Tonopah Nicaragua
stock-and thus the Rosita mine+o La Luz for
$515,907,65. Evidently an agreement in principle
had been made much ea¡lier, since the minutes of a
l-a Luz sha¡eholders' meering on May 26, 1954,
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recited that half the price had already been paid. The
mine was conveyed in January, 1955. The rehning
method evaluated by Wheeler and by Singmasrer and
Breyer being economically impracricable, La Ltu
apparently devoted considerable effort to the
development of an electrolytic refining process for
the Rosim ore. That process, however, was also
evenrualiy rejected because of excessive capital
requirements and too narrow a profit margin.
Ultimately, it was decided nor ro smelt and refrne the
ore at the mine site, but rather to use a leach
precipitation flotation process to produce a copper
concentrate which was then shipped overseas for
smeidng and refining. The operaring cosr of
producing a pound of refìned copper by this process
was estimated to be 22 cents by H. S. McGowan in
1957, and the capital cosr to La Luz was in fact only
some $7,500,000. Acquisition of the mine was
hugely profitable ro La Luz; objector McLaughlin
asserts thar La Luz realized net operating profits
from it of $38,ó60,000 berween 1959 and 1969.

Although the 1950-51 exemprion applicarion to the
SEC contained no reference to La Lvz, thar
company's report to stockholders for the f,rscal year
ended September 30, 1951, issued on March 12,
1952, stated, in explanation of a small balance sheet
item entitled 'Rosita property *903

$26,763.62," that this "represenrs expendirures made
by La Luz investigating a high-grade copper
properry within thirry miies of your gold mine in
Nicaragua. Your Board considers this property as
having great promise and has joined with Mines Inc.
and Northfield to purchase a 60% interest in the
Tonopah Nicaragua company, who are the owners."
The second application, of January, 1953, made no
reference to any such joinder by La Luz in the
ownership of Tonopa Nicaragua, although the f,rrst
amendment, dated July 7, 1953, said that if the sale
were effecred and the Rosita properry profitably
operated, "Tonopah would share in the profits as it
is presently contemplated that a Management
Contract would be made with La Luø Mines Ltd.,"
in which Tonopah had an 8% srock interesr, 'for the
operation of the Rosita property.' La Luz' annual
report for the year ended September 30, 1954, told
of the conrract for the acquisition of the Rosita mine
mentioned above and added:

We consider the possibiliry of a successful
operåtion on the Rosita property as very
encouraging. Calculations based on ore now
blocked out indicate 3,582,000 rons of ore
averaging 2.9lVo copper arß, .027 ozs. of gold per
ton. At an estimated price of 30 cents per pound
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the gross value of copper content (208 million
pounds) works out ar over $62,000.000.
Reseaich work, carried on for several years,
indicates that elecrrolytic cathode copper can be
produced at a cost not exceeding 15 cents per
pound at the plant. This cathode copper is readily
marketable at a trifle less than the wire bar price-a
considerable amounr of the gold will be recovered
as a by- product.
Electric power is an important factor in the
proposed process and the possibilities of expanding
the La Luz hydroelèctric system to produce the
additional power for Rosita is being investigared.
Results obtained so far indicate that the power
plant expansion is feasibie and at not too great a
cost.

None of this history explicitly refutes defendants'
claim that, at the rime the SEC granted the first
exemption application in April, 195 1, there was no
thought that La Lrr?, also an "affiliated person" of
Tonopah within g 2(a) (3), would,become rhe owner
of the Rosita mine, although La Luz' statement of
joint ownership in its 1951 a¡urual reporr ar leasr
creates some basis for scepticism. In any event,
some explanation would'surely seem required why
no mention was made of La Lvz in the application of
January, 1953, and why it was cha¡acterized merely
as a prospective operator in the amendment of July
7, 1953. What puts a somewhat sinister color on
what may have been merely an innocent mistake, if
even that, is the possibiliry that LaLuz ownership of
a nearby hydroelectric power plant may have
invalidated the calcularions submitted to convince rhe
SEC that the Rosira mine could not be prohtably
operated at that time, and that some of the directors
of Tonopah or other persons having responsibility
for the applications knew nor only this but also the
actual extent of development of an economically
feasible refining process for the Rosira ore. tFNl0l
If either of these should be true, the facr rhat
Lindsley and Northf,reld had only a slightly larger
proportional interest in La Luz than in Frobisher
would be no answer; the SEC, in all likelihood,
would have insisted on a considerably higher price
as a condition to permitting the saie. If in its
applications Tonopah made 'any untrue statement of
a material fact" or omined 'to state therein any fact
necessary in order ro prevent the *904 statements
made therein, in the light of the circumstances under
which they were made, from being materially
misleading," this would be "unlawful" under g 34(b)
of the Investmenr Company Act and would provide a
basis for imposing civil liability on those who were
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responsible for the statements or omissions or who
profited therefrom with knowledge of the falsiry. See
Brown v. Bullock, 194 F.Supp. 207, Z3I
(S.D:N,Y,), aff:d, 294 F.2d 4t5 (2.Cir. t96t) (en
banc); I.I. Case Co. v..Borak, 377 U.S. 426,84
S.Ct. 1555, 12 L,Ed.2d 423 (1964): Miils v.
Electric Auto-Lite Co., 396 U.S. 375, 90 S.Cr. 616,
24 L.Ed.zd 593 (1970).

FNl0. By lener dated October 8, 1953, L. H.
Bregy on behalf of Mines Incorporared informed
the SEC that rhe company was working ro find a
'bener and more economical method of treatment"
for the Rosira ore. It can hardly be said, however,
that he was encouraging âbour rhe prospects of
success; wirhout providing any deuils of rhe
process under dévelopment, he.said, "It can be
deflrnitely stated that a commercial process has not
been developed at the presenr rime, and that it will
take a minimum of two or three years to do so, if
it can be done ar all."

We do not mean any of this to be taken either as
indicating that plaintiff in fact has a winning case on
the theory here discussed or thar others of his
theories may nor have promise, at least as against
some of the defendants. We have felt compelled to
go this far into the merits only to show that the
settlement should not have been approved over his
opposition when there is such doubt whether there
had been truly adversary discovery prior to the
sdpulation of settlement and he was afforded no
opportuniry for any thereafter.

[5] We recognize that since "[t]he very purpose of a
compromise is to avoid the rrial of sharply disputed
issues and to dispense with wasteful litigation", the
court must not turn the settlement hearing "into a
trial or a rehea¡sal ofthe trial"; and that the court "is
concerned with the likelihood of success or failure
and oughr, therefore, to avoid any actual
determination of the merits." See Haudek, supra, 23
Sw.L.J. at 795 (footnores omined). Still, in passing
on the settlement of a derivative suit, as on a

compromise in a proceeding under Ch. X of rhe
Bankruptcy Act, the judge must haye 'apprised
himself of all facts necessary for an intelligent and
objective opinion of the probabilities of ultimare
success should the claim be litigated." protective

Committee for Independent Srockholders of TMT
Trailer Ferry, Inc. v. Anderson, 390 U.S. 414,
424425,88 S.Cr. I157, I t63,20 L.Ed.zd I (1968).
We cannor say rhar, particularly in light of the
reasoned objections of the plaintiff, as well as of
other stockholders, the coun did thar here. No one
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would think of applying ro the presenrarion of
plaintiff's former atrorney ar the hearing in this case
the characrerization of "thoroughness, thoughtfulness
and disinterested judgment, " which Judge Wyzanski
used i¡ approving rhe setrlement in Cherner v.
Transitron Electronic Corp., 221 F.Supp. 48, 5l
(D.Mass.l963). [FNlt] The plaintiff, through his
new counsel, and the other objectors should be
allowed to delve somewhar more deeply into the
merits of this action; whether this should be done by
further discovery, or by taking evidence in open
court, or by both, is for the district coun to
determine in the exercise of sound discretion. While
a remand may well result in renewed approval of the
settlement, [t'905 FN12] rhis should come only after
thorough consideration of what the parties will
present although "less than a trial." See Isaacs v.
Forer, 39 Del.Ch. 105, 159 A.zd295,296 (1960).

FNll. We are not overly impressed wirh the
observation, [1970-71 Transfer Binder] CCH
Fed.Sec.L.Rep. n 92,922, at Ð,415, rhat plaindff
would face serious difficulties of proof because the
only living members of rhe Tonopah board
involved in the transaction, at suit are defendanrs
McWilliams and Lindsley; rhar rhe laner is old, ill
and almost deaf; and tha¡ because of Tonopah's
dissolution in 1965 many of irs documents cannot
be located. Our reciul shows that plaintiff was nor
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far from making a prima facie case solely on the
basis of the few documents that were discovered;
if the disnnce should be narrowed, for example,
by further discovery of documenrs or by resrimony
of mining engineers that the process ulrimately
adopred was known all along, and rhat,
panicularly wirh rhe power resources of I¿ Luz
available, the Rosiu mine had much bener
possibilities than were represented to rhe SEC, rhe
handicaps arising from unavailabiliry of Tonopah's
directors would weigh more heavily on rhe
defendanr than on the plaintiff. Furthermore,
whatever rhe sare of Tonopah's files, there is no
indication rhat rhose of Frobisher, Mines, [¿ Luz,
and the now merged Falconbridge and Ventures
are not available.

FNl2. Judge Ryan gave linle weight to the
defense of limiurions, and it was not seriously
pressed on appeal. Those supponing the sertlement
are free to give consideration to the questions
raised by Judge Cooper in his 1969 opinion and to
make more of the defense on remand if they
legitimately can. See generally Note, The Staru¡e
of Limi¡ations in S¡ockholders' Derivative Suirs
against Directors, 39 Colum.L.Rev. 842 (1939).

The order is reversed and the cause remanded for
fu nher consistenr proceedings.

END OF DOCUMENT
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Appellate Coun of Illinois,
First District, Fifth Division.

Eli STEINBERG and Gershon Sontag, on Behalf of
Themselves and All Others

Sirnilarly Siruated, Flaintiffs-Appellees,

SYSTEM SOFTWARE ASSOCIATEST INC.,
Roger E. Covey, Terence H. Osborne, Terry E.

Notari and Joseph Skadra, Defendants-Appellees
(Albert Bachorowski,' Michael

Connor IRA Rollover, Lucian B. Cox III, Catherine
Drozd, Dennis W. Corbin,

Retsþ Family Limited Partnership, Hung A. Pham,

Nathan Schleifer, Jaspal

Singh, Ravinder Singh, Donald Sorota and Kim
' Walter, Objectors and,Petitioners

and Intervenors-Appellants).

No. l-97-3952

June 18, 1999.

Stock purchaser filed a class action complaint
against corporation, seeking damages for alleged
violations of the Securities Law, cornmon law fraud,
the Consumer Fraud and Deceptive Business

Practices Act, and negligence. The Circuit Court,
Cook County, Lester D. Foreman, J., dismissed

following settlement, and denied objectors' petition
to intervene. Objectors appealed. The Appellate
Coun, Theis, J., held that: (1) exclusion of objectors
from settlement negotiations did not render the

settlement unfair; (2) trial coun did not misconstrue
its role when it approved the settlement; and (3) trial
court's analysis of the settlement did not erroneously
exclude defendant corporation's current, improved
f,rnancial condition.

Affirmed.

West Headnotes

[] Appeal and Error @422
30k422

Appellate court would not consider whether trial
court erred in cenifying a class for settlement

purposes in securities litigation, where objectors
failed to appeal from lower court order cenifying
class, thei¡ notice of appeal, even when read

broadly, did not reference or allude to the issue of
class cenification, and the issue of class certif¡cation

Page 82

was not directly engaged below. Sup.Ct.Rules, Ruie

303.

[2] Appeal and Error @421
30k421

Appellate court has jurisdiction only of those matters

which are raised in the notice of appeal.

Sup.Ct.Rules, Rule 303.

[3] Appeal and Error @=a171¡¡
30k417(l)

Notice of appeal is to be liberally construed as a

whole, Sup.Ct.Rules, Rule 303.

[a] Appeal and Error Þ870(l)
30k870(l)

Appeal from a final judgment draws into issue all
prior nonf,rnal orders which produced the ftnal
judgment. Sup.Ct.Rules, Rule 303.

[5] Appeal and Error @422
30k422

Unspecified judgment is reviewable if it is a step in
the procedural progression leading to the judgment

specified in the notice of appeal. Sup.Ct.Rules, Rule
303.

[6] Compromise and Settlement €=65
89k65

Exclusion of objectors from settlement negotiations
in securities litigation did not render the settlement

unfair as a maner of law, despite objectors' assenion
that, by virnre of their status under the Private
Securities Litigation Reform Act of 1995 (PSLRA)
as lead plaintiffs in parallel federal litigation, they
should have been apprised of the settlement

negotiations before release of the notice of the
proposed settlement, so that they could have ensu¡ed

that the settlement was the product of adequate

representation and the adversarial process, that the

settlement class and release were precisely and

accurately defined, and that notice rÀ/as proper.

Securities Exchange Act of 1934, $ 21D(bX3XB), as

amended, 15 U.S.C.A. $ 78uaGX3XB).

t7l Appeal and Error g?%9
3Ok949
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Trial courr's decision approving settlemenr in
securities class action could be reversed only on a
clear showing that the trial coun was guilry of an
abuse of discretion.
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[l3] Panies æ40(2)
287k40(2)

Federal class acrion plaintiffs who had chosen ro
pursue securities claims in federal court were nor
necessary panies to a parallel state court action, and
thus, denial of their petirion to inrervene was nor an
abuse of discretion.
{'*710 r'**179 r.159 Dom J. Rizzi, Marvin A.
Miller, Patrick E. Cafferry, Jennifer Winrer
Sprengel of Miller, Faucher, Cafferry & Wexler,
L.L.P., Michael J. Freed, Joseph D. Ament, Edith
F. Canrer, Much Shelist Freed Denenberg Amenr
Bell & Rubensrcin, P.C., Chicago, Roben M.
Korn¡eich, Wallace A. Showman, Wolf popper,
L.L.P., Sanford P. Dumain, l¡ri G. Feldman,
Milberg Weiss Bershad Hynes & Lerach, L.L.p.,
New York, NY, Steven J. Toll, Cohen, Milsrein,
Hausfeld & Toll, P.L.L.C., Seattle, WA, Ma¡k
Willis, Cohen, Milstein, Hausfeld &. Toll,
P.L.L.C., Washingron, D.C., Glen DeValerio,
Berman, DeValerio & Pease, L.L.p., Richard Vita,
Law Offices of Richa¡d Vira, Boston, MA,
Lawrence G. Soicher, Law Offices of Lawrence G.
Soicher, Smnley M. Grossman, patrick V.
Dahlstrom, Pomerantz Haudek Block & Grossman,
New York, NY, for Intervenors-Appellants.

Arthur T. Susman, Charles R. Watkins, Roben J.
Emanuel, of Susman r.160 & Watkins; Ronald L.
Futterman, of Fut¡erman &. Howard, Chtd.,
Chicago; Jeffrey H, Squire, of Kaufman Malchman
Kirby & Squire, L.L.P., New york, Ny, for
Plaintiff-Appellee Steinberg.

{'r'7ll **t180 Lowell E. Sachnoff, Michael J.
Kaufman, Gary S. Caplan of Sachnoff & Weaver,
Ltd., Chicago, for Defendants-Appellees.

Justice THEIS delivered the opinion of the court:

[8] Compromise and Settlems¡¡ æJl
89k57

Standa¡d to be used in evaluaring the compromise
settlement of a class acdon is that the agreement
must be fair, reasonable, and adequate.

[9] Parties @35.1
287k35.1

In a class action, rhe court is the guardian of the
interests of the absent class members.

[0] Compromise and Sertlemenr €=65
89k65

Trial court did not misconstrue its role when it
approved a settlement in a securities class action,
despite the court's sratemenr that "it is mosr
imponant that people be able to rely upon a
handshake or acquiescence.; the court,s
understanding of and attention to the complex legal
and financial issues germane to the settlemeil before
it was evident from the record.

[1] Compromise and Settlemç¡¡ @=57
89k57

[l2] Compromise and Settlement G;r65
89k65

Strength of plaintiff's case on the merits balanced
against the settlemenr amount is the most imponant
factor in determining whether a settiement should be
approved.

Trial court's analysis of a proposed settlement in a
securities class action did not erroneously exclude
defendant corporadon's clurent, improved financial
condition; piaintiffs, defendants, and objectors all
admitted that corporation's financial condition at the
time of the settlement negodation was dire, record
indicated that corporation's ability to obtain
financing was directly linked to its abiliry to resolve
the claims ât issue, and settlement agreement hedged
against the possibiliry that corporation's financial
condition might improve upon recapitalization by
including 100,000 shares of corporarion's stock as
part of the settlement amount.

Plaintiff-appellee, Eli Steinberg [FNl] (Steinberg),
filed a class acrion complainr in the circuit coun of
Cook Counry, Illinois, on January B, lgg7, against
defendants-appellees, System Softwa¡e Associares,
Inc. (SSA), and certain of its officers (Roger E.
Covey, Terence H. Osborne, Terry E. Nouri, and
Joseph Skadra). Steinberg, on behalf of a class of
purchasers of SSA comrnon stock, sought damages
for alleged violations of the Illinois Securities [¿w
of 1953, as amended (815 ILCS Slt et seq. (West
1996)), common law fraud, the lllinois Consumer
Fraud and Deceptive Business practices Act (gl5
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plaintiff's counsel during April 1997. Documents
were subpoenaed from SSA's accountant, Price
Waterhouse, which produced approximately 40,000
pages of 'documents on April 2, 1997. Roger
Covey, chairman and chief executive officer of SSA,
and Joseph Skadra, chief fnancial offtcer of SSA,
also gave conf,rrmatory depositions, disciosing their
financial condition. The discovery maleriais
obtained in the circuit court class action were later
made available to lead counsel in the federal class

action.

Settlement discussions began between the panies to
the state court class action suit. The panies, unable

to reach an agreement, employed a mediator. The
mediation resulred in an agreement in principal to a

settlement. Pursuant to section 2-806 of the Illinois
Code of Civil Procedure (735 ILCS 5/2-80ó (West

1996)), the panies applied for an order approving
settlement of the lawsuit in accordance with a

settlement agreement dated June 26, 1997 (the

Agreement),

Under the terms of the Agreement, SSA would pay

the plaintiff class $1,700,000 in cash and interest
accruing from May 29, 1997, to the date of deposit.

Covey was to **712 $*lEl contribute 100,000

shares of SSA stock with a guaranteed minimum
worth of $5 per share. Therefore, the guaranteed

minimum settlement value was $2,200,000.
Following the settlement hearing, in September
1997, plaintiffs sold the SSA stock and converted it
to cash at prices ranging ftom 12-718 to 13-1/8 per
share. Thus, the value of the settlement ultimately
exceeded $3 million.

On June 27, 1997, the circuit court entered an order
cerdrying the class for settlement purposes and
granting preliminary approval of the seftlement set

fonh in the Agreement. By that order, the circuit
court also provided that a settlement hearing be held
on September 5, 1997, to determine whether the
Agreement was fair, just, reasonable, adequate, in
the best interest of the class, and should be

approved. In addition, the circuit court's oriJer of
June 27, 1997, approved the notice *162 proposed,
as to form and content, noted the mÍ¡nner by which
class members lvere to request exclusion from the

class, and specified that any member of the class

may appeil at the settlement hearing and show cause

why senlement should not be approved.

By letter dated July 15, 1997, counsel for the

defendants informed the judge presiding over the

ILCS 50512 (West 1996)), and negligence.

Steinberg's complaint stemmed from SSA's use of
allegedly overly aggressive accounting practices and

revenue recognition policies,

FNl. This ac¡ion was brought on bebalf of a class

of purchasers of the common stock of System

Software Associates, Inc., during the period from
November 21, 1994, through'January 7, 1991 .

At the time of the settlement, plaintiff Sontag

withdrew from the case; and:the stipulation was

entered on behalf of ptaintiff Steinberg only.

The day after Steinberg's class action complaint was

filed, the,appellants, federat class action plaintiffs
and objectors below to the circuit court class action
settlement (the Objectors), filed a federal securities
fraud class action against the same defendants in the

United States District Court for the Northern District
of lllinois, seeking damages based on essentially the
same set of facts. [FN2] Defendants moved to
dismiss the consolidated federal complaint and,

pursuant to the Private Securities Litigation Reform
Acr of 1995 (the PSLRA) (15 U.S.C.A. $

78ua@X3XB) (West 1997)), pretrial discovery in
the federal court class action was automatically
stayed. The Objectors now appeal from the final
judgment of dismissal of the circuit court class action
entered .on September 30, 1997, and the circuit
court's order of October 8, 1997, denying the

Objectors' petition to intervene. We affirm.

FN2. The federal class period begins three months

earlier and covers August 22, 1994, rhrough

January 7, 1997.

*161 BACKGROUND

Defendant SSA develops business information
systems for large, industrial sector companies. An
October 5, 1995, Wall Street Journal anicle
disclosed that SSA's revenue recognition policies

may have been "overly aggressive' in recording
cenain sales for which it had not yet been paid or on
which payment might be withdrawn in the future.
The day before Steinberg's complaint was filed, SSA

announced that it was restating its revenues and

eamings for fiscal years 1994 and 1995, as well as

for,the fust th¡ee quarters of 1996.

While discovery was stayed in the federal court,
plaintiffs in the circuit court filed discovery requests.

In response to,those requests, defendants produced

approximately 20,000 pages of documents to
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federai class action of rhe developments in the circuit
court regarding settlement. Lead counsel in the
federal acrion were also notifìed of the circuit coun
settlemenr by their receipt of a copy of that letrer.
Defendants were represented by the same serrnsel ir
circuit court and federai coun.

Page E5

CIRCUIT COURT

On August 22, 1997, rhe Objectors filed a peririon
to intervene in the circuit court suit. The Objecrors
maintained: (l) that their starus as class members in
the circuit court and as plaintiffs in the federal suit
conferred upon them the "right to know fully all of
the details of any negoriarions leading to ùe
proposed sertlement"; (2) that they should be
allowed to intervene ro take discovery to prorect
their rights; and that (3) intervention l,vas warranted
as the representation of their interesrs by existing
parties may be inadequare.

By accompanying motion also filed on August 22,
1997, the Objectors complained the proponents of
the settlement had failed to t*713 ***lB2 show that
the compromise was fair and reasonable under. each
of the factors delineated n Ciry of Chicago v.
Korshak, 206 lll.App.3d 968, 972, l5l il.Dec. 797,
565 N.E.2d 68, 70 (1990) (the Korshak factors).
The Korshak factors include: (l) the strength of the
case for plaintiffs on rhe merits, balanced against the
money or orher relief offered in settlement; (2) the
defendant's abiliry to pay; (3) the complexiry,
Iength and expense of funher litigation; (4) the
amount of opposition to the settlemenr; (5) the
presence of collusion in reaching the senlement; (6)
the reaction of members of the class to the
settlement; (7) the opinion of competent counsel;
and (8) the stage of the proceedings and amount of
discovery completed. Korshok, 206 lll.App.3d at
972, l5l lll.Dec. 797, 565 N.E.2d at 70. Before
the circuit court, as on appeal, the Objectors'
various complaints of unfairness stemmed, in large
pan, from their interpretation of recent federal
legislation governing class action securities
litigation. Consequently, a brief explication is
required in order to place the Objectors' arguments
in context.

The Private Securities Litigation Reform Act of
1995, the PSLRA, raised the pleading burden for
fraud (15 U.S.C.A. gg TBuaG)(l), (bX2) (West
1997)), imposed mandatory sanctions for frivolous
pleadings and motions (15 U.S.C.A. g 7gu4(c)
(West 1997), insulated cerrain projections and
forecasts against claims of securities fraud (15
U.S.C.A. g 78u-5 (West 1997)), and made ir more
difficult to establish joint and several liabiliry for
violations of cenain federal securities laws (15
U.S.C.A. g 78ua(g (West 1997)). The PSLRA
also provides that discovery in a federal class action
is automatically stayed upon the frling of a modon to

Attached to defendants' circuit courr brief, filed in
support of the setdement, w¿ts a lener from the
mediaror ro rhe presiding judge in the circuit court
action, dated September 3, 1997, By his letrer, the
mediator noted that the case settled "after much give
and take. " The mediator further noted in the letter:

'There can be no doubr that the financial condition
of the company, over which the greater pan of our
time and effon was spent, and which was clearly,
fully, and unmismkably established ro the
satisfaction of both sides, including that of the
mediator, was a key factor in bringing this matter
to a reasonable conclusion.'

SSA'S FINANCIAL CONDITION

*163 OBJECTIONS RAISED BEFORE THE

At the September 1997 settlemenr hearing, counsel
for the Objectors noted his awareness of SSA's
precarious hnancial condirion ú the time the
settlemenr agreement was being negotiated. By
affidavit attached to defendants' brief in support of
f,rnal approval of the proposed settlement, Skadra,
SSA's chief financial ofhcer, attested ro the
truthfulness of the following statements regardiag
SSA's financial condition. In early 1997, SSA
faced a serious liquidiry crisis caused primarily by a
lack of revenue and prohtabiliry over the
immediately preceding ñve quaners and by the high
debt-equiry leverage in SSA's capital srrucn¡re.
Investment bankers involved in SSA's atrempt to
ref,rnance expressed concem that the pending class
actions could be resolved without a material impacr
on SSA's financial sratement.

In the spring of 1997, while negotiations with
plaintiffs were underway, SSA began negotiating
with porenrial invesrors to accomplish the
recapitalization of its balance sheet. During that
time, SSA began negotiating for a reflurancing with
Bain Capital, Inc. (Bain), an investmenr banking
group. Thereafter, other investment banking firms
expressed interest in facilitating SSA's refinancing.
hior to the settlement hearing, SSA accomplished
its refinancing, and its financial situation had
improved significantly.
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Objectors by excluding lead counsel in the federal
class action from the circuit court settlement
negottatrons.

SETTLEMENT HEARING

At the settlement hearing on September 30, 1997,
the discussion centered on SSA's **714 **i183
abiliry to pay and the significance of the fact that
SSA's financial condition had improved in the four
months foliowing agreement as to the terms of the
settlement, The Objectors argued the court should
consider SSA's changed circumstances in evaluaring
the settlement's fairness. They maintained that
SSA's changed circumstances were foreseen at the
time of the settlement, that the settlement was and is
not necessary to SSA's financial prosperity, and that
*165 the fairness of the settlement at the time of
final approval rather than at the time of negotiation
and agreement should control. Consequently,.the
circuit cou¡t questioned the parties regarding SSA's
financial condition at the time of the settlement
negotiations and at the time of the settlement
hearing. The circuit coun specifically inquired of
the mediator whether he was concerned that SSA's
fnancial condition might improve or that SSA might
obtain financing. The mediator responded that he
'never saw a glimmer of hope from either side with
respect to what could have happened" and that the
"[p]otential for ñnancing was very grim." The
mediator explained that it was his understanding that
SSA either had a loan or was about to get one ar

very unfavorable rates and that he told the plaintiffs,
"you \ryant a company, I can get you a companJ.

Defendants hired Charles C. Cox (Cox) to render
an expert opinion on the issue of damages
independent of the issue of liability. Cox's opinion,
submined by affidavit dated September 11, 1997,
was attached to defendants' brief in support of final
approval of the settlement. Cox, senior vice-
president of Lexicon, Inc., a consulting firm that
specializes in tire application of economics to legal
and regulatory issues, served as commissioner of the
United States Securities and Exchange Commission
(SEC) from 1983 to 1989 and was acting chairman
of the SEC in 1987. Assuming liabili¡y could be

shown and using SSA's disclosu¡e of January 7,
1997, as the curative disclosure, Cox calculated that
damages for the entire alleged class period would
¡rmount to $3,129,969. Cox further calculated that,
if his analysis were to take into account the effect of
SSA's alleged partial disclosure to the marketplace
on November 4, 1996, alleged damages would

dismiss (15 U.S.C.A. g 78u- a(bX3)(B) (West
1997)), In addition, under the PSLRÄ,, the parry
with the largest financial interest is ordinarily
entitied to become the,lead plaütiff and selects the
class attorney (15 U.S.C.A. $ 78u4(aX3XBXiii)
(West 1997)).

Shoniy after promulgation of the PSLRA, the
United States Supreme Court held in Maisushita
Electric Industrial Co. v. Epstein, 516 U.S. 367,
l16 S.Cr. 873, 134 L.Ed.2d 6 (1996), *164 that
state court class action settlements can release
exclusive federal claims. However, under certain
circumstances, state court class action settlements
purporting to release the claims of federal class

action plaintiffs a¡e subject to collateral attack in
federal coun.

Following the Supreme Court's decision in
Matsushita, the Securities Litigation Uniform
Smndards Act of 1998 (the Udform Standards AcÐ
(15 U.S.C.A. $ 77a et seq. (West Supp.1999)) was
passed, amending the Securities Act of 1933 (15

U:S.C.A. $ 77a et seq. (West 1997)) and the

Securities Exchange Act of 1934 (15 U.S:C.A. $

78a et seq. (West 1997)). The Uniform Standards
Act amended section 16 of ihe Securities Act of
1933 (15 U:S.C.A. $ 77p (West ,I'997)) to require
that cenain securities fraud class actions involving
nationally traded securitieS be brought in federal, not
state, court (15 U.S.C.A. $ 77p(b) (West
Supp.l999)). An additional amendment provides
that any such action brought in state court involving
a covered security shall be removable to the federal
district court for the district in which the action is
pending (15 U.S.C.A, $ 77p(c) (West Supp.1999)).
The Uniform Standards Act is not applicable in this
instance and applies only to actions frled after the
date of its enactment.

OBJECTIONS BEFORE THE CIRCUIT COURT

The Objectors' ¡rguments before the circuit court,
though grounded n Korshak, were informed by the
PSLRA and the perceived potential for unfairness
implicit in Matsushita. The Objectors argued that
the ci¡cuit coun should not allow the plaintiff in the
state court class action to "circumvent the Reform
Act and highjack the federal action simply by virnre
of accepting a low bid.' As to K¿rså¿lr factor
number five, the presence of collusion, the Objectors
maintained that, regardless of the purported merit of
the settlement, the defendants had attempted to
mânipulate 'the process" and 'sandbag" the
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amounr ro $4,400,000. Cox stared that, even if rhe
damages of the two announcement periods were
considered together, the settlement value of
$3,200,000 would amounr ro approximately 42% of
this damage calculation, an amount Cox opined was
"well withrn reason in iighr of quesrioned liabiliry
and SSA's poor financiaì condition ar the time of the
settlement. " The Objectors do noü challenge these
damage calcuiations, bur do suggest that the circuit
court case was unfairly seltied for litigation costs.
IFN3]
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end, Illinois Supreme Coun Ruie 303 provides that
the notice of appeaÌ "shall specify the judgment or
pan thereof * * * appealed from and the relief
sought from rhe reviewing courr." 155 lll.2d R.
303(bX2). However, the notice of appeal is to be
Iiberally construed as a whole. Glassberg v.
Warshawsþ,266 lll.App,3d 585, 591, 202 lil.Dec.
881, 638 N.E.2d 749,153 (1994). Moreover, an
appeal from a final judgment draws into issue all
prior nonfrral orders which produced the final
judgment. Bunell v. Firy Chaner Service Corp.,
76 Ill.zd 427, 433, 3l lll.Dec. t78, 394 N.E.2d
380,382 (1979). Thus, an unspecifred judgment is
reviewable if it is a''step in the procedural
progression leading to the judgment specified in rhe
notice of appeal.' " Taylor v. Peoples Gas Light &
Coke Co., 275 IIl.App.3d 655, 659, 2Ú lll.Dec.
942, 656 N.E.2d 134, t38 (1995), quoring Buneil,
76lll.2d at 435,31 Ill.Dec. 178, 394 N.E.2d ar 383.

First and foremost, we nore that the Objectors did
not directly raise the issue of the propriety of class
certification per se in the circuit courr. There, as
here, the Objectors chose an indirect path of attack:
they attacked class cenification by means of an
assault on the fairness of the senlement. With
respect to the propriery of class cenification, we
further note rhat the Objectors were themselves
engaged in class acrion lirigation derived from the
same set of facts in federal coun.

ln Cunningham Courts Townhomes Homeowners
Ass'n v. Hynes, 163 lll.App.3d S7Z, 575-76, tts
Ill.Dec. 416, 517 N.E.2d 1102, ll05 (1987), this
court *167 declined to consider whether the named
plaintiffs certified as class represenratives were
similarly siruared with the class whÊre the notice of
appeal did not request a review of the order that
cenified the class. Here, the Objectors failed to
appeal from rhe order of the circuit court cenirying
the class, and the notice of appeal, even when read
broadly, does not reference or allude to the issue of
class certification. Nor was the issue of class
certification directly engaged below. Accordingly,
we decline to consider whether the trial court ened
in certifying the class for setrlemenr purposes.

Nevertheless, for purposes of clarificarion, we do
respond to the Objectors' selective references to
Amchem Products, Inc. v. Windsor, 521 U.S. 591,
ll7 S.Ct. 2231, 138 L.H,zd 689 (1997). In
Amchem, the Supreme Court found several
requiremenß for class cenification were lacking
where, for purposes of effecruating a global

FN3. New restrictions limit damages to the
difference between an investor's purchase price
and the 90-day average rrading price of rhe stock
following any curative disclosure. 15 U.S.C.A. $
78u-4(e) (West 1997).

ANALYSIS

With this conrexr in mind, we rurn to the Objectors'
specific complaints on appeal. The Objectors
assen: (l) the trial court erred as *166 a matter of
law as to the proper standa¡d for reviewing a
proposed class action settlement; (2) the named
plaintiff and his counsel inadequarely represented the
class' interests in settlement negoriations; (3) the
trial coun erred in certifying a class for settlement
purposes without making the findings required by
section 2-801 of the lllinois Code of Civil procedu¡e
(735 ILCS 5/2-801 (Wesr 1996)); and (4) the trial
coun erred in denying the Objectors' petition to
intervene.

[t] As a th¡eshold marrer, we must first determine
whether each of the issues presented on appeal is
properly before us. The Objecrors have appeaìed
from two orders: from the order and final judgment
of dismissal entered September 30, lgg7, and from
the order denying the Objecrors' petition to inrervene
entered October 8, 1997. Defendants correctly note
that the Objectors have nor appealed from the order
of June 27, 1997, ceniffing the class represented by
the named plaintiff and his counsel. Consequently,
defendants maintain this cou¡t lack jurisdiction to
review Objectors' arguments regarding the
settlement class' certification and the named
plaintiff's adequacy.

t2lt3lt41l5l "It is well established rhat an appellate
court has jwisdiction only of those **715 **1164
matters which are raised in the notice of appeal. "
Lewa¡uki v. Lewanski, 59 lll.App.3d 805, gl5, 16
Ill.Dec. 854,375 N.E.2d 961, 968 (l9ZB). To thar
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settlement as to asbesros litigation, the sertlement
class inciuded both exposure,only plaintiffs and
those presently injured. In that conrext, the
Supreme Court decided the role settlement may play
in determining the propriery of class cerrification.
The Supreme Court concluded:

"Confronted with a reques¡ for settlement.only
class cenification, a district courr need not inquire
whether the case, if tried, would present
intractable management problems, [citation],, for
the proposal is that there be no trial. But other
specifications of the Rule--those designed to
protect absentees by blocking unwarranted or
overbroad class definitions--demand undiluted,
even heightened, aftention in the settlement
context." Amchem,52l U.S. at620,l17 S.Ct. at
2248, 138 L.Ed.Zd at7l0.

V/e find nothing in Amchem, to suggest that the
circuit coun abused its discretion or failed in its

.-application of the law when it certif,ied the class'for
. purposes of settlement,

Though we decline to consider the issue of class
..certification, we will consider the due process
concerns raised by this appeal, noting rhat the
context of this lirigation and the contenr of the
Objectors' petition to inter,vene place those issues
squarely before us. Initially, we observe that the
Objectors' arguments here, as below, are premised
upon their belief that they, by virnre of their starus
under the PSLRA, should have been apprised of the
settlement negotiarions before release of the notice
of the proposed settlement. Had they been so
rnformed, the Objectors maintain they would have
ensured that the settlement was the product of
adequate representation and the adversarial process,
that the settlement class and release **716 *¡È*185

were precisely and accurately defined, and that
notice was proper. These assenions, though
advanced in the academy, do not suggesr that the
absence of Objectors' sounssl .from the settlement
negotiations was erroneous as a tl68 matter of law
or resulted in cognizable harm. See M. Kahan &
L. Silberman, Matsushita And Beyond: The Role Of
State Couns In Class Actiotu Involving Exclusive
Federal Claims, 1996 Sup.Ct. Rev. Ztg, 255-56
(1996) (observing that a state court 'should invite
connsel for the federal plaintiffs, and in particular
counsel for the lead plaintiff if one has been
appointed, to a preliminary fairness hearing"
(emphasis omitted)).

[6] We find no supporr for the norion rhar rhe
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Objectors' mere exclusion from the settlemenr
negotiations rendered the senlement unfair as a

matter of law. To be sure, global class action
settlements, state court settlements that release
exclusive federal claims, raisê:issues of fairness and
process that extend beyond those present in
nonglobal settlement,clæs actions. These concerns
include ,the fear of inadequate prosecurion or
discovery, rhe presence of collusion or "plainriff
shopping, " atþrney inexperience, and the
settlement's potentially preclusive effect on federal
claims. Despite these concerns, and the recent
promulgation of the Uniform Standards Act
notwithstanding, 'Congress contemplated rhe
posiibility of dual litigarion in srate and federal
courts related to securities,transactions.'! Orman v.

Charles Schwab &. Co., 179 lllrzd. 282, 293, ZZ7
Ill.Dec. 927, 688 N.E.2d 620, 625 (1997), citing
Matsushita, 516 U.S. 367, lt6 S.Cr. 873, 134
L.Ed.zd 6 (for the proposition that Congress
contemplated the possibility of dual litigation).

ln Matsushita Electric Industrial Co. v. Epstein,
516 U.S. 367,116 S.Ct.873, 134 L.Ed.2d 6 (1996),
the United States Supreme Csun held that a
Delawa¡e chancery court judgment settling
shareholders' state and federal ciaims against an
acquiring corporation had preclusive effect in federal
courts under the Full Faith and Credit Act (28
U.S:C.A. $ 1738 (West, 1994)) even though the
sha¡eholders could not have pressed their federal
claims in chancery court. Thus, Matsushita
undercuts the Objectors' argumenr that their
exclusion from the settlement negotiations
necessarily meant that the producr of those
negotiations, the agreement, was unfair as a matter
of law or that their status under the PSLRA as lead
plaintiff in the federal maner required their presence
and panicipation. The record itself undermines the
Objectors' suggestion that their exclusion from the
negotiations in fact prejudiced the plaintiffs.

Nothing in the record indicates that the concenß
present in global class action settlements prejudiced
the plaintiffs in this matter. The agreemenr was the
product of adversa¡ial give-and-take overseen by an
experienced mediator. Class members received
Dotice and the oppornrnity to opr out or to participate
in the settlement. Out of the 19,000 notices senr,
five class members representing an estimated *169

1,250 shares of SSA stock requested exclusion from
the class. The amount of stock represented is an
estimate because one clæs member who requested
exclusion did not indicare how many shares of SSA
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stock he held during the class period. We find no
support in the record for the Objectors' cìaims rhat
prosecution and discovery were inadequate. All
panies were represented by able counsel with
extensive experience in class action securities
litigation. Nor do we find discovery was
inadequate. As the circuir coun noted, 60,000
pages of discovery were obtained and made available
to the Objectors, though discovery in the federal suit
was stayed. Despite the Objectors' insinuations, rhe
particular facts of this case do not suggest the
presence of collusion or "piaintiff shopping.' As for
the settlement's potentially preclusive effect on the
federal claims, we note that the circuit court was
fully apprised that the aliegations against SSA were
the subject of dual litigation and was briefed on the
relative merits of the state and federal claims.

Lastly, the Objectors' complaints regarding the
supposed imprecision of the release and the quåliry
of the notice afforded are more properly the subject
of the federal litigation that remains afrer the state
court settlement. There, the Objectors remain free
to convince the federal court rhat this **717 **+186
settlemeil was the product of inadequate
representation and does nor deserve full faith and
credit.

t7lt8lt91 Having exposed the premises upon which
many of the Objectors' Íìrgumenrs of unfairness rest,
we turn now to the question of fairness. As a
general matrer, we are asked to decide whether the
circuit court abused its discretion or erred in its
appiication of the law in irnding that the settlemenr
was fair, reasonable, and in the best interest of the
class. '[T]he. trial court's decision may be reversed
only on a clear showing that the trial court was
guilry of an abuse of discretion. " City of Chicago v.
Korshak, 206 lll.App.3d 968, 971-72, 15l lll.Dec.
797, 565 N.E.2d 68, 70 (1990). 'The standard to be
used in evaluating the compromise settlement of a
class action is that the agreement must be fair,
reasonable, and adequate." Iangendorf v. Iming
Trust Co.,2M lll.App.3d70,78, 184 Ill.Dec. 822,
614 N.E.2d 23, 28 (1992). "ln a class acrion, rhe
court is the guardian of the interests of the absent
class members.' Waters v. Ciry of Chicago, 95
Ill.App.3d 919, 924,51 ill.Dec. 185, 420 N.E.2d
s99, 603 (1981).

[0] The Objecrors fi¡sr contend the trial court
misconstrued its role when it approved the
seftlement. Iile disagree. To support this
argument, the Objectors reference the circuit court's
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statement that "it is most imponant that people be
able to rely upon a handshake or acquiescence."
The Objectors do not provide the conrext for the
statement, discussion over whether SSA's improved
hnancial condition should be *170 considered. In
addition, the Objectors do not acknowledge what is
clearly evident from the record: the circuit court's
understanding of and attenrion to the complex legal
and financial issues germane to rhe senlement before
it. Having reviewed the record, we find that the
circuit coun correctly understood its role.

[l] The strength of plaintiff's case on the merits
balanced against the settlement amount is the mosr
imponant factor in determimng whether a settlement
should be approved. Korshak, 206 lll.App.3d at
972, 151 Ill.Dec. 797, 565 N.E.2d at 70-7t. The
record shows that the relative merits of the federal
and the state claims were thorougùly briefed and
vigorously argued before the circuit court. In facr,
the court nored its sensitiviry to the issues of liabiliry
when it stated for the record: 'I have great question
in my mind as to the rotal innocence of the officers
of this company. * * * So what I'm getting at,
maybe this isn't as bad a case as [counsel for
defendantsl thinks it is. " Moreover, it is apparent
f¡om the record that the circuit coun was apprised of
the particular problems posed by du¿l state and
federal settlement class action secu¡ities litigation.
In addition, the record indicates rhar the issue of
damages was explored in context of the amount of
damages potentially recoverable under the PSLRA.
The record also shows, and the panies agree, that
the circuit court properly focused its attention on
SSA's abiliry to fund the serrlement.

[2] We now address the issue most vigorously
argued at the setrlemenr hearing, the signifïcance of
SSA's improved financial condition. Here, the
Objectors maintain the trial court's analysis of the
proposed senlement erroneously excluded SSA's
then current financial condition. Again, we disagree.

As to the issue of the siglificance of SSA's
improved financial condition, the Objectors'
assenions are threefold: (1) SSA's financiat
condition ,,¡/as not as dire as the mediator was led to
believe it was at the rime of the settlement
negotiations; (2) at rhe time of the negotiations, the
paflies did not infonn the mediator that SSA's
financial condition was improving or disclose to him
the likelihood of significant financing in rhe nea¡
furure; and (3) rhe fact that SSA's financial
condition improved after it achieved its
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recapitalization rendered the previously negotiared
settlement agreement unfair.

We turn l¡rst to the issue of SSA's financial
condition at the time of the sertlemenr negotiarions.
Specifrcally, the Objectors compiain that rhe

mediated settlement was unfair because it did nor
take into account "SSA's positive revenue, working
capital, total stockholders' equiry and the anticipated
hnancrng." Taking all these factors into account,
the Objectors ciaim that, "as of June 27, 1997, the
date the settiement agreement was entered, SSA's
financial picture *171 was r*718 far ***187 from
bleak. " We fl¡d no merit in this argument given the
position taken by the Objecrors at the settlemenr
hearing. There, counsel for the Objectors snted:

"Your Honor, it is fair rc say that SSA was in a
severe, likewise, crisis, a higher settlement
demand might well have dried up porential
source[s] of capital and forced the company into
bankruptcy.
That was what was going on with the negotiations
of this settlement. That's whar brought about this
settlement. "

We rum next to the Objectors' second contenrion
that, at the time of the negotiations, the parties did
nbt inform the mediator that SSA's financial
condition was improving or disclose to him the
Iikelihood of signif,rcant financing in the near furure.
In suppon of these assertions, the Objectors point to
the following exchange at the settlement hearing:

"THE COURT: What about the potential for
financing?

IMEDIATORJ: Potential for financing was very
grim. As a matter of fact, my recollection is that
they either had a loan or were about to get one at
very unfavorabie rates. They were extremely
unfavorable as I recall it. And that's the best they
could get.

If I were advising a client, I would tell them not to
take that kind of a loan, but this situation, as a
matter of fact, I think, I told rhe plaintiffs, you
want a company, I can get you a company. And
my ability--or the facts are here, the key factor
certainly was finance. The financial condition of
the company. But liabiliry was strenuously
argued.'
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evidence of collusive conduct on the part of counsel.
When read in context, the exchange indicates what
was obvious to all parties: the relationship between
SSA's financial condition, the settlement
negotiarions, and the availabiliry of financurg. The
plaintiffs, defendanrs, and objectors all admit thar
SSA's financial condition ar the time of rhe
settlement negotiation was dire. Moreover, the
record indicates thar SSA's abiliry to obtain
financing was directly linked to irs abiliry to resolve
the claims at issue here.

In addition, we find no legal basis for the Objectors'
contention that rhe circuit court erred in approvrng
the settlement because SSA's financial condition at
the time of the settlement hearing had improved.
As a facrual matter, we simply note that the
settlement agreement itself contemplated the
possibiliry that SSA's financial condirion might
improve upon recapitalization and hedged against
that possibility by including 100,000 shares of SSA
stock as part of the settlement amount. Circuit
coun plaintiffs' counsel stated at the settlement
hearing:

*172 "We bargained very hard and very long at
the mediation progress over how do we protect
ourselves in the event you get the financing, and in
case the price of the stock goes up, and the
solution that we came up with was the hundred
thousand shares of stock we got."

[13] Finally, we find no abuse of discretion in rhe
circuit court's order denying the Objectors' petition
to intervene. The federal class action plaintiffs
chose to pursue their claims in federal, not ståte,
court and were not necessary parties to the ci¡cuit
court action. Therefore, we conclude thar the
circuit court did not err when it entered the final
judgment of dismissal of the circuit court class action
on September 30, 1997, and when it entered the
order of October 8, 1997, which denied rhe
Objectors' petition to inrervene.

Afhrmed.

HOURIHANE, P.J., and GREIMAN, J
concurring.

we a¡e not persuaded that this exchange consrirures END oF DOCUMENT
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Supreme Coun of lllinois.

In re ESTATE of Josie A. TOMLINSON.
Katherine D. SHELTON, Appellee,

v.
FIRST NATIONAL BANK OF PEORIA,

Appellant.

Nos.47956, 47962.

Nov. 15, 1976.

Rehearing Denied Jaa.78, 1977

The Circuit Court, Peoria County, Robert A.
Coney, J.; construed clause providing for bequest to
'Cancer Research' Fund' as intending to bequeath

remainder of estate ¡o American Cancer Sociery, and

adopted daughter of testarix appeated. :The

Appellate Coun, 30 lll.App.3d 502,' 333 N.E.2d
663, reversed and remanded, and petitions:for'leave
to appeat to the Supreme Court were allowed. The

Supreme Court, Ryan, J., held that Anorney
General properly intervened by filing petition for
leave to ,appeal, that cy pres 'doctrine would be

applied to carry out charitable purpose expressed in
will, and that'general charitable purpose expressed

in will of beneñting catrcer research would properly
be carried out by directing that bequest be given to
American Cancer SocietY.

Judgment of Appellate Court reversed and judgment

of Circuit Court affirmed.

West Headnorcs

tll Appeal and Error @¡a3
30k148

Interests that will justiff appeal by one not a party

must be direct, immediate and substandal; such

interests must be i¡terests which would be

prejudiced by judgrnent or benefit from its reversal.

[2J Appeal and Enor €=150(4)
30krs0(4)

[2] Charities @59
7sk50

Attorney General, who has authority to protect

cha¡itable trust and its property either defensively
where attack is made ou its validity or by action as

plaintiff by secwing cotu¡truction of tn¡st instrument

Page I

and who in suii by others where validiry or
enfórcement of cha¡itable m¡st may come into
question should be made a parry defendant,, was

proper party to appeal in case in which primary issue

w¿rs whether bequest to nonexisting cha¡itable
benef,iciary had to fail. Supreme Court'Rules, rule
301, S.H.A. ch. 1104, $ 301; S.H.A. ch, 14, $ 5l
et seq.

[3] Charities @19
75k10

Trust for promotion of health is chariuble trust.

[4] Charities tþ36
75k36

[4] Charities @=49
75k49

If ouuight gift of property ¡o cha¡itable corporation
without restrictions on its use or disposition is
involved, corporation is under duty to apply properry
to one or more of charitable purposes for which it
lvas orgãni7ed, which dury is ordinarily enforceable
by Attorney General who has autbority:to enforce
and supervise charirable truss. S.H.A. ch. 14, $ 5l
et seq.

[5] Wills æ775
409k775

Generally, if bequest is given to specific entity and

legatee declines to accept bequest or cannot take or
is not capable of taking and holding it, bequestfaili.

[6] wills @a3915¡
409k489(5)

lVhere there is mistake in name or description of
legatee, whether individual or corporation, or if
latent ambiguiry exists as to identiry of legatee,
extrinsic evidence is admissible for purpose of
dr¡s¡¡fning identity of intended recipient of bequest.

[fl Charities @3714¡
7sk37(4)

'lVhere, althougb bcquest to 'Cancer Resea¡ch Fund"
could not be carried out since no organization named

"Cancer Research Fw¡d" ever existed, will conrained
no provision for disposition of remainder of esate in
event of failu¡e of charinble bcquest and, if bequest
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failed, properry would pass to heirs as inrestate
properry contrary ro clearly expressed in¡ent of
tesntrix to disinherit her heirs ar law, applicarion of
cy pres doc¡rine ro carry out cha¡itable purpose
expressed in will was appropriarc.

[8] Cha¡ities æ37(6)
7stú1(6)

Absence of gift over or reversion in case of failure
of charinble purpose constirutes evidence of general
cha¡itable intent.

[9] Charities æ37(4)
7sk37(4)

Where, although bequest to 'Cancer Research Fund"
could not be carried out since no organization named
"Cancer Resea¡ch Fund" ever existed, there was no
doubt that restatrix intended to make bequest to
benef,it organization engaged in cancer resea¡ch,
general charitable purpose expressed in will of
benefiting cancer research would be carried out by
directing thar bequest be given to American Cancer
Sociery, which is widely known national
organization engaged in raising and distriburing
funds for cancer research programs.
€85 fi110 r*r700 William J. Scon, Atry. Gen.,

Chicago (Fred F, Herzog and Imelda R. Terraeino,
Asst. Attys. Gen., of çennssl), for appellant Snte of
Illinois.

D'Ancona, Pflaum, Wyan & Riskind, Chicago
(Robert W. Genleman and David R. Hodgman,
Chicago, of counsel), for appellant American Cancer
Society.

McConnell, Kennedy, Quinn & Morris, peoria
(Richard N. Gentry, Jr., Peoria, of counsel), for
appcllee.

RYAN, Justice.

This case involves the constn¡crion of the will of
Josie A. Tomlinson which was execured in 1951.
She died on February 28, lg73- The will was
admined to probate in the circuit courr of peoria
County. Katherine D. Shelton, who is also referred
to in these proceedings as Catherine D. Shel¡on, is
the adopted daughter of the decedenr. Sbe filed the
complaint ro coDsrn¡e the will. The primary issue is
whether a bcquest to a nonexisting chariuble
beneficiary must fail.
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The will provided for cenain nominal bequests ro
the plaintiff and other individuals and for bequests to
each of three churches. All of the remainder of her
estate was given ro rhe First National Bank of peoria
as rrus¡ee with directions to conven ir rc cash and to
erect a suitable monument on decedent's grave and
to provide for perperual care of rhe burial lor. The
will then provided:

'I order and direct thar my said Trustee shall then
distribute all of the remainder of my said estate to
the GANCER RESEARCH FUND absolurely and
forever.

Following tbis provision the testator provided thar
it wæ her inten¡ to 'generally and speciflrcally
disinherit each, any and alt persons whomsoever
claiming to be or rnay be *3t6 dercrmined ro be my
heirs at law.'

The complaint alleges that notice of the petition ro
admi¡ the will to probate and of the other probate
proceedings had been given to her, cenain o¡her
individuals, rhe rflll t*701 three churches naned
in the will, the rrustee and the Amcrican Cancer
Sociery. It alleges that no norice was given to
'Cancer Research Fund' because there is not now in
existence nor was there in existence at the dme of
¡he execution of the will or at the date of decedenr's
death any orgânizalion known as 'Cancer Resea¡ch
Fund.'

At the hearing on the complainr an affidavir of an
executive vice presidenr of the lllinois Division,
lnc., of the American Cancer Society r¡/as

introduced as evidence. Anached to the affidavit
was a list of eshtes from which the American
Cancer Sociery had received fr¡nds although the
designations of ¡he beneficia¡ies in those estates
were not the same as the legal name of the society.
Three of the 17 esrates listed were probated in
Illinois. In three of ùe estates the beneficiary was
referred to as 'CANCER RESEARCH FUND,'
'The Cancer Research Fund,'and 'Cancer Resea¡ch
Fund.' No other evidence was introduced in suppon
of the American Cancer Society's claim. The
plai¡tiff, Katherine D. Shelron, inuoduced into
evidence a copy of certain pages ftom a 1973
publication of an encyelopedia of na¡ional
organizations of tire United Stares. The pages copied
related to health and medical organizadons ac¡ive in
the field of cancer resea¡ch and education. It was
stipulated that at the presenr dme, at the tirne the
decedent died and at the úme the will was executed
there was no organization known as the 'Cancer
Research Fund.' The circuit coun of peoria Counry
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N.E.2d 441: Kerner v. *38t Thompson, 365 lll.
149, 153, 6 N,E.2d 13l; Stowell v. Prentiss, 323 lll.
309, 321, 154 N.E. ,,120; At:orney General 'v.
Newberry Library, 150 lll. 229,236,37 N.E' 236.

See also Leo v. Armington (1948), 74 R.l' 124. 59

A.2d 3?l; New York East Annual Conference rll12
**1702 of the Methodist,Church v. Seymour (1964),

l5l Conn. 517, L99 A.Zd70l.

t3lt4l A trust for the promotion of health is a

charitable trust. (Resratement (Second) of Trusts

sec. 3?2 (1959),) If an outright gift of propcrty to a

cha¡itable corporation without restrictions on its,use

or disposition:is involved, the corporation is under a

dury to 4pply the property to one or more of the

charinble purposes for which it'was organized. This

duty is ordinarily, enforceable by the Anorney
General. (Restatement:(Second) of Trusts sec. 348,

Comment (Ð,(1959); Bogen, Tnsts and Trustees

sec. 4l,,at 325 (2d ed. 1964),) The Cha¡iuble Trust
Act (Ill.Rev.Stat,1973, ch. 14, par. 5l Et seq.) vests

in the Auorney General authority to enforce and

supervise cha¡iuble'tmsts. For these reasons we

hold that the Anorney,General is a proper party to
rhis:appeal.

[5] Generally if a bequest is given to a specific

entiry and'the,legaæe declines to accept the bequest

or cannot take or is not capable of ukíng and holding
it the bequest fails. See First National Bank v.
Ellion, ¿106 lll. 4, 92 N,E.2d 66, which
distinguishes Voluneers of America v',Peirce; 267

nl. 406, 108 N.E. 318; Chicago Daily News Fresh

Air Fund v. Kerner, 305 lll.App. 237, 27 N.E.2d
310, and Quimby v. Quimby, 175 lll.App. 367.

[6] If, however, there is a mistake in the name or
descripdon of the legaæe, whether an individual or a

colporation, or if a latent ambiguity exists as to the

identiry of the legatee, exuinsic evidence is

arlmissible for tbe purpose of determining the

identity of the intended recipient. Woman's Union
Missionary Society of Arnerica v. Mead, l3l lll.
338, 23 N.E. 603; Hitcbcock v. Board of Home

Missions, 259 lll. 288, 102 N.E. 741; Daniels v.

Brooks, 377 lll. 4,35 N.E.2d 362: 4 Page, Wills
sec. 34.39 (Bowe-Pa¡ker rev. ed. 1961); Thompson,

Cons¡ruction and lnterpretation of Wills sec. l4l
(1928).

r3t9 The appellate coun found that there was

insuff¡cient evidence presented ¡o the trial court to
show that the tesu¡or intended that the bequest

should bc given to the American Cancer Society.

csnstrued the quesdoned clause in the will as

intending to bequeath the remainder of the esrate.to

the American Cancer Society, Inc. ,The plaintiff
appealed.

The appellate coun found that tbere was no

evidence in the record which establishes that ' the

deceden¡ intended to give'the remainder of her estate

to the American Cancer f3E7 Sociery, Inc., and'held

that the bequest failed and the property passed as

intestate.'properry. (30 lll.App.3d 502, 333 N.E:2d
663.) We reverse this holding.

The Attorney General hled,a petition for leave to

appeal to this court as did'the American Cancer

Sociery, lnc. Both petitions were allowed. 'The
plaintiff comends that the Anorney General has no

.authority to iffervene in this,case. In tbe trial court

no notice of the hearing on the complaint was given

,to the Attorney General, and he was not a party to
the appeal,in the appellaæ court. He hås'enfered the

case by filing a petition for leave to appcal in this

court.

[] lve find that the Attorney General'properly
intervened in this'case. by flrling a petition for leave

to appeal. Rule 301 of,this cour¡ (58 lll.2d R. 301)

provides that '(a)ll riglns rhat could have been

assened by appeal or writ of error may be assened

by appeal.' Prior to the enactment of the Civil
Practice Act, one who was not a party to an action

had , no saruþry right of aPpeal. He could,
however, prosecurc a writ of error by showing that

he would be injured by the judgment or decree or
that he would benefrt by its reversal. (Gibbons v.

Cannaven, 393 lll. 376, 6 N.E.2d 370;) This court

has held that the interests that will justiS an appeal

by one not a paffy must be di¡ect, im¡nediate and

substantial. It must be an interest which would be

prejudiced by ttre judgment or benefit from its

reversal. City of Alton v. County Court, 16 lll'2d
23, t56 N.E.2d 531.

t2l The interest of the Anorney General in this

litigation is suff,tcient to mcet this test. He has the

authority to protect a charitable trust and its property

either defensively, where an anack is made on its
validity, or by an actiotr as plaintiff, by securing the

construction of the tn¡st insmment. In a suit by

others where the vatidity or the enforcement of a

charitable m¡st nay come into question the Anorney
General should bc made a paffy defendant. Bogen,
Trusts and Trutees scc. 4ll (2d ed. l$f{); sce also

Stoner Mfg. Co. v. Y.M.C.A., 13 lll.2d 162, 148
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We agree that the evidence is def,rcien¡ in this
regard. Under the facts of rhis case, however, this
should not invalidafe the bequest or cause it to fail.

Page 4

Cy pres '(i)f the failed gift was ro or for a charitable
rns¡irution which never existed, or has ceased ro
exist, or is too vaguely described to be *390
identihed, * * * üte coun will usually eirher deliver
the corpus to another like insrirurion in the same
region, to hold out-right or in trust, whether a
successor, affiliate, parent, or unrela¡ed insdrution.,
Bogen, *rll3 iri703 Trus¡s and Trustees sec. 442
(2ded.l9&).

It is not necessary thar we remand this case to the
circuit coun of Peoria Counry for the purpose of
ascenaining the manner in which the Cy pres
doctrine should bc applied. The record before rhis
court conurins suffìcient facts for such a
determination ¡o be made here.

[9] As indicated above rhere can be no doubt that
the testator intended to make a bequest ro benefi¡ an
organization engaged in cancer research. The
affidavir filed on behalf of the American Cancer
Society's claim ro the bequest states that the
American Cancer Society, which maintains an office
in Peoria, Illinois, is a widely known narional
organization engaged in raising and distriburing
funds for cancer resea¡ch prograrru. The general
charirable purpose expressed in the will of benefiting
cancer research will properly be carried our by
directing, as the trial coun did, that the bequest be
given to the American Cancer Society, Inc.

For these reasons the judgmenr of the appellate
coun is reversed and rhe judgment of the circuit
coun of Peoria County is affirmed.

Appellate Courr reversed; Circuir Coun affirmed.

There can be no doubt that the testaror inrended rc
make a bequest ro benefit an organÞation involved in
cancer resea¡ch. The panies sdpulated, however,
that no organizarion named 'Cancer Research Fund'
ever existed. This does nor mean thar the gift must
fail.

t7lt8l It is generally held thar if a bequest ro a
panicular charirable enriry cannot be carried out and
does nor manifesr a general charitable inrenr, the
doctrine of Cy pres is nor applied. (Bogen, Trusts
and Trustees sec. 436 (2d ed,. 1964).) In our case,
however, although the bequest to the Cancer
Research Fund cannot be carried our, we find in the
will evidence that the tesraror did not i¡tend that the
bequest should complerely fail under such
circumstances. The will conuins no provision for
the disposition of rhe remainder of the esøte in the
event of the failure of the charitable beçest. If the
bequest should fail, the properry would pass to the
heirs as intesute properry. Such a disposition would
be contrary to the clea¡ly expressed intent of the
testaror to disinherit her heirs ar law. The absence
of a gift over or a reversion in case of the failure of
a charitable purposç constitutes evidence of a general
cha¡itable intenr. See Fisch, The Cy pres Doc¡rine
in the United Srares 152 (1950); Bogen, Trusts and
Trustees sec. 437 (2d ed. 1964); Comment, A
Revaluation of Cy Pres, 49 yale L.J. 303 (1939).

Under the circumsrances of this case ir is
appropriate to apply the Cy pres doctrine ro caffy
out the charitable purpose expressed in the will.
Bogen in his treatise states that by the applicarion of END OF DOCUMEI.IT
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89k57
(Formerly 3074k505)

Evaluation of settlement of class action is

discretionary matter, but agreement must be fair,
reasonable, and rn best interest of all affected.

[3] Compromise and Senlems¡1 O:=57
89k57

(Formerly 3074k505)

In class action, court is guardian of interests of
absent class members, and a settlement must be in
best interest of all those who will be affected by it,
including absent class members.

[a] Appeat and Error €363
30k863

Reviewing court cannot rewrite parties' settlement to
excise unfair portions, but can only approve or
disapprove of entire agreement for settlement of
class action.

[5] Compromise and Settlement æ61
89k61

(Formerly 3074k505)

Given lack of consideration for rights of subclass of
plaintiffs, whose claims were in an amount less than

$1,000, rrial court's approval of settlement of class

action was abuse of discretion. '

[6] Compromise and Seftlement æ70
89k70

(Formerly 3074k505)

As against contention that objectors had no standing

to assert rights of subclass, of which no objector was

a member, burden was on proponents of class action
settlement to prove that the compromise was fair and

reasonable, and where objectors could point to
unfair or inadequate aspect of settlement, proponents

failed to carry burden, irrespective of whether that

aspect impinged on rights of objectors personally.

[7] Appeal and Error @=13711¡
30k187(l)

[fl Compromise and Senlement O:=t56.1
89k56. l

(Formerly 89k56, 3074k505)

Appeltate Coun of Illinois, First District, Second

Division.

Effie WATERS, on,behalf of herself and all other
persons who are similarly

siruated, Piaintiffs-Appellees, consolidated with
John.R, Nebel, Jr., on

behalf of himself and all other persons similarly
siruated, Plaintiffs-

Appellees,

The CITY OF CHICAGO, a MuniciPal
Corporadon, and Clark Burris, Comptroller of

the City of Chicago, Illinois; Defendants-Appellees,
Dorothy Epstein; Objector-Appellant,

Barbara Nash Wilson,, Objector.Appellant,
Clemen Sher¡nan Williams,'Objector.Appellant,

Cooney and Stenn, Objectors-Appellants.

No. 80-701

April2l, 1981.

Rehearing Denied May 21, l98l

A class action settlement was approved by the Cook
Counry Circuit Court, Reginald J. Holzer, J., and

appeal was taken by certain objectors. The

Appellate Coun, Stamos, J., held that: (l) a petition
to intervene'was properly denied in the trial court's
discretion; (2) given lack of consideration for rights
of subclass of plaintiffs, whose claims were in an

amount less than $1,000, trial court's approval of
settlement was abuse of discretion; and (3) record
failed to sustain amount of anorney fee award.

Vacated and remanded.

West Headnotes

[] Parties @41
287k41

ln action wherein governing statute did not create

unconditional right to intervene and panicular class

member could have avoided being bound by result

by opting out of class, intervention as of right
required more tangible detriment than speculative

additional delay that was predicted, and there was no

error in denial of petition to intervene in class

action. S.H.A. ch. 110, $$ 26.1,26.1(l)(a-c),26.1
corunent, 57.5, 57.5(a), 57.5 note.

[2] Compromise and Senlemenl s=57
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[8] Attorney and Client €> 155
45k155

Award of attorney fees in class action is contingent
upon success, and upon existence of fund from
which fees can be paid.

[9] Anorney and Clienr Sa155
45k155

Il] Anorney and Client C=155
45k155

Where it was held on appeal that order approving
settlement of class action was to be vacateà, both
"success " and " fund, " as elements required for
award of attorney fees, perished.

[0] Anorney and Client €-155
45k155

In arriving at attorney fee award for class action,
trial coun after disallowing time which did not
benefir class should determine whether hourly total
is reasonable and note whether time was expended
by law clerks, associates or senior partners, and then
consider complexiry of problem and skill of
attorneys and hx hourly rare of compensation, which
hourly rare can be multiplied depending on
contingent narure of recovery and qualiry of benefit
to class.

Trial court was obligared to consider rights of absent
class members, in approving settiemenr of class
action, and evidence thar uial coun did nor do so
was proper marter for appellate review; despite
contenrion that objectors waived point by not raising
it in trial coun.

action lawsuit against the ciry of Chicago, seeking
relief from the defendant ciry's practice of
postponing the payment of ton judgments. The trial
courr dismissed the complaint, and this courr
reversed. (Nebet v. Ciry of Chicago (tg7i), 53
Ill.App.3d 890, ll IIl.Dec, 620, 369 N.E.2d 74.)
On remand, Nebel's class action was consolidared
with Efhe Waters' similar class acrion. On October
3!, !?19, rhe ctass of plaintiffs was cenified.tFNll
On November 16, 1979, the panies filed with the
court a proposed compromise and settlement of rhe
action. Subsequently, a number of class members
appeared and enrered their objections to the proposed
settlement. Dorothy Epstein objected and' also
sought leave to intervene as a parry plaintiff. The
trial court denied the objections, denied the petition
to intervene, and approved the sertlement. Epstein
and three other objectors have appealed.

FNl. The class includes "all unpaid ton judgment
creditors of rhe defendanr, TI{E CITY OF
CHICAGO, as of the date of enrry of rhis order
(Ocrober30, 1979).. OnNovember30, 1979, the
class was modified to exclude those judgment
creditors who had sold or assigned their judgmens
prior to November 16, 1979.

*921 Before considering the merits of the
seftlement, we must first describe the ciry of
Chicago's past pracrices. prior to 19g0, the ciry
budgeted no more rhan.$4.5 million per year to
sarisfy ron judgments rendered against the city. It
was rhe pracrice of the ciry to pay judgments in the
order in which they were entered, so, as the.$4.5
million judgment fund became increasingly
inadequate, delays in rhe satisfaction of ron
judgments increased. plainriff Nebel's **601
r'*i187 1975 complaint alleged a 2llT year delay in
paying judgments; by late 1979, when the lawsuit
was settled, delays in satisfying judgments had
increased to over 4 years. This period of detay did
nor affect judgment amounts of $t000 or less. The
city paid these judgmenrs in the order in which
judgment creditors presented them for payment, and
delay in sadsfying these judgmenrs was relatively
minor, as most such awa¡ds were paid in the year
entered.

Record of class acdon failed to sustain attorney fee
awa¡d.
*920 ¡t *600 ***186 Arvey, Hodes, Costello &

Burman, Asher, Goodstein, pavalon, Ginler,
Greenfield & Segall, Ltd., Cooney & Stenn, Tully,
Roddy, Weinstein & Boyle, Chicago, for objectors-
appellants.

Judge,-Drew, Cipolla & Kurnik, Ltd., Larry D.
Drury, Ltd., Chicago, for plaintiffs-appellees.

STAMOS, Jusrice:

This matter is now before rhe appellate court for rhe
second time. In 1975, John Nebel f,rled a class

Under the terms of the settlement, the cify was
required to budget $9 million for payment of tort
judgmenm for each of the nexr 3 years (l9g0, l9gl,
and 1982). By January l, 19g3, the ciry was ro
budget an amounr sufficient ro pay all oúrsunding
tort judgments. Under the agreement, the cify would
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the point has been waived for appeal. We have

not found ìt necessary to rely on these facrs in
ruling on the issues presented.

Under the ciry's previous practice, persons holding
judgments of $1000 or lesg were paid promptly.
Under the settlemen¡. these persons continue to
receive the same prioriry. They are aiso subject to
the L37o assessment for attorneys'fees. If,
however, these small judgment creditors opt out of
the class, they are not subject to the 52 month
waiting period. Paragraph 7a of the seulement
agreement (requiring that class mernbers be paid
before those exciuded from the class) does not
change the order of payment, provided in paragraph
7, which is the section referring to judgments of
$1000 or less.

The l.3Vo assessment for attorneys' and trustee's
fees was arrived at by dividing the total fee awa¡d
($220,000) by the aggregate arnount of unpaid tort
judgments held by **602 **1188 members of the
class ($16,808,309).[FN3] The $220,000 amount
includes $20,000 for the tn¡stee and $100,000 ,for

the attorneys for each of the rwo plaintiffs. Plaintiff
Nebel is represented by Byron D. Ifuight of the firm
of Judge, Drew, Cipolla and Kurnik, Ltd. Plaintiff
Waters is represented by Larry D. Drury. Attorney
Kdght's petition for fees contains a fully detailed
listing of the time spent on the litigation, from
December 1974 through December 1979. The 14

page listing shows 656 hours of work, and quotes an

hourly rate of $75, for a total of $49,200. The
petition also lists $126.66 in costs. Knight requests
that the hourly total be multiplied by 3, and seeks a

total fee award of $147,726.66. Attorney Drury's
fee petition, lacking the specificity of Anorney
Ifuight's, lists 526 hours of work performed between
May 1, 1979, and December 10,1979. The petition
adds 125 hours for 'Completion of litigation,
anticipated time to close case and make refunds over
a three year interval," for a total of 651 hours.
Dn¡ry asks $l@ per hour ($65,100), and asks that
this figure be trebled ($195,300). A thorough review
of the record does not reveal what factors were
considered by the trial court in ari'arding each

auorney $100,000.

FN3.286judgmens, having an aggregate value of
$1,532,665, were excluded from the class.

On November 19, 1979, the trial court appointed a

tnrstee to f,923 administer the settlement. The
rn¡stee petitioned the trial court for fees on February

pay judgment creditors in the order in which the

judgments were obtained. An exception was made

for judgments of $1000 or less; the ciry could

continue to pay these judgments promptly and prior
to larger judgments. On December 10, 1979, the

settlement agreement was modified to provide for
judgment creditors excluded from the class (i. e.,
those who had opted out of the class action). The

ciry was required to give prioriry ¡o class members,
but when an excluded judgment creditor's judgment

became 52 months old, that creditor was to receive
priority. The settlement also provided for fees for
the plaintiffs' attorneys and the trustee. These sums

were to be assessed against the amounts due the

members of the class; the fural computation provided
that each class member's judgment would be reduced

by 1.30887 %. A judgment creditor could escape

this 1.3% assessment by opting out of the class, but
he then lost priority of payment.

A class member holding a judgment for more than

$1000 would, like all class members, accept a 1.3%
reduction in his judgment. Plaintiffs argue that this
reduction is more than offset by the benefit of
remaining in the class: the judgment will be paid

sooner because the city has doubled its budget for
satisfaction of tort judgments.[FN2] If this class

member elects to *922 opt out of the class, the

amount of his judgment will not be reduced. He will,
however, be paid later than class members whose
judgments are more recent. Fifty-rwo months after
the entry of his judgment, he regains priority. By
this time, his judgment is older than that of any

unpaid class member, so the opting-out judgment

creditor then has lust prioriry for payment. The 52

month figure is apparently based on the waiting time
as of November 1979, the time of the set¡lement,

when judgment creditors were waiting about 4ll3
years for satisfaction. Plaintiffs argue that a
judgment creditor who opts out of the class is

therefore in the same position he would be in had no
acfion been brought: his judgment is satisfied
approximately 52 months after entry.

FN2. The objectors have pointed out that the

city's 1980 budget was frrst prepared in tentative
form in August, 1979, and showed a $9 million
amount for ton judgment satisfaction. This budget
was prepared prior to the settlement and even
prior to the settlement negotiations. Plaintiffs
point out that this fact was not before the trial
court. Further, plaintiffs argue, the senlement
binds the ciry to budget a like amount in l98l and

1982. Plaintiffs conclude that sufficient
consideration has been shown, and, in any event,
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[] The objecrors firsr contend that the denial of
Epsrein's petition to intervene was error. Secrion
57.5 of the Civil Pracrice Act srates thar,

'Any class member seeking to intervene or
otherwise appear in the acdon may do so with
leave of coun and said leave shall be liberally
granted except when the court finds that said
intervention will disrupt the conduct of the action
or otherwise prejudice the rights of the panies or
the class.' (Ill.Rev.Stat.l979, ch. I10, par.
57.5(a).)

420 N.E.2d s99
(Cite as: 95 IIl.App.3d 919,*923,420 N.E.2d Sgg,**602,51 [l.Dec. lEs, *i,rlEE)

8, 1980. The petition contains the rrustee's esrima¡e
that he will expend 400 hours over a 3 year period,
and asks 540,000. As nored above, the triai coun
made an awa¡d of $20,000.

Page 4

class represenrarion, Epstein could have avoided
being bound by the result by opting out of rhe class.
The objectors argue that clause (c) applies, srnce
Epstein will allegedly suffer the adverse effects of
additional*924 ,**ó03 *{.*189 deiay if she opts out of
the ciass, and will suffer a 13% fee assessment if
she remains in the class. Since the 52 month waiting
period was intended to leave opting-out credirors in
their status quo ¿rnte, the narure of the claimed
additional delay is unclear. Intervenrion as of right
requires a more tangible detriment than the
speculative additional deiay that the objectors
predict. The Commitree Commenrs ro secrion 26.1
state that, 'Clauses (b) and (c) * * * provide for
interven¡ion as of right in the few insrances in which
the applicant would suffer tangible detriment if
denied the right ¡o intervene." (Ill.Ann.Srat., ch.
ll0, par. 26.1, Joint Comminee Comments, at 3lg
(Smith-Hurd 1968).) We conclude that there was no
error in the denial of the petition to intervene, and
find it unnecessary to consider plaintiffs' charge that
the petition was not timely made.

[2] The next issue is whether the sertlement itself
should be sustained. Our supreme court has
supplied the srandard to be used in evaluating the
compromise settlement of a class action: the
agreemenr must be fair, reasonable, and in the best
interest of all affected. Evaluation of the settlemenr
is a discretionary matter, and a reviewing coun will
not upset the trial court's judgment without a
showing of abuse of discretion. (people ex rel.
Wilcox v. Equiry Funding Life Ins. Co. (1975), 6l
Ill.2d 303, 316,335 N.E.2d 448 (hereinafter, Equiry
Funding ).) The same smnda¡d is used in rhe federat
courrs. See Patrerson v. Stovall (7rh Cir. 1976), SZg
F.2d 108, l12.

l3lt4lt51 Our supreme coun in Equity Funding
stated that a settlement must be 'in the best inrerest
of all those who will be affected by it." (Equiry
Funding, 6l lll.zd ar 316, 335 N.E.2d 448.) we
believe that absent class members are necessarily
included in 'all those. " In a class action, the court is
the guardian of the interests of the absent class
members. (Zerkle v. Cleveland-Cliffs Iron Co.
(S.D.N.Y.1971),52 F.R.D. 15l, 159; see Fioriro v.
Jones (1978), 72ttl.zd 73, 88, 18 lll.Dec. 383,377
N.E.2d 1019.) A senlement which is unfair ro a
subclass or a fraction of the class should not be
sustained. (See In re General Motors Corp. Engine
Interchange Litigation (7rh Cfu. tgTg), Sg4 F.Zd
1106, 1133, cen. denied (1979),444 U.S. 870, 100
s.cr. 146, 62 L.Ed.2d,95.) In rhe case ar bar, rhe

The Historical and Practice Notes to section 57.5
refer to secrion 26.1 of the Civil practice Act, and
state that the procedure for intervention and the
status of inrervenors is controlled by that secrion.
(Ill.Ann.Srat., ch. ll0, par. 57.5, Supplemenr ro
Historical and Practice Nores, ar 116 (Smith- Hurd,
1979 Supp.).) Section 26.1 provides for inrervenrion
as of right in cenain c¿uies; generally, however,
intervention is allowed at the discretion of the trial
court, and denial of intervention will not be reversed
on appeal absent a clear abuse of that discretion.
(See Ill.Rev.S:at.t979, ch. ll0, par.26.l(2); United
Steelworkers of America v. Bailey (1975), 29
Ill.App.3d 392, 393, 329 N.E.2d 867.) Epstein's
petition to inrervene was presenred on February 14,
1980, The objectors have not demonstrated thar the
trial court's denial of the eleventh hour petition was
an abuse of discretion. The objectors' assignment of
error, therefore, can only be upheld if Epstein's
status was that of an intervenor as of right.

Intervention is permiued as of right,
'(a) when a starure confers an unconditional righr
to intervene; or (b) when the representation of the
applicant's interest by existing parties is or may be
inadequate and the applicant will or may be bound
by an order or judgmenr in the action; or (c) when
the applicant is so siruated as to be adversely
affected by a distriburion or other disposition of
properry in the custody or subject ro the conrrol or
disposition of the courr or an officer thereof."
(Ill.Rev.Srat. I 979, ch. I 10, par. 26. l(l).)

In the case at bar, clause (a) does not apply, since
section 57.5, the governing statute, does not create
an unconditional right to intervene. Clause (b) does
not apply, because, regardless of the adequacy of the
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February 1980 had no way of .knowing ,that

remaining in the class would be of no benefit.
When one of the objectors' anorneys pointed out

this faç¡ to the trial court, he was rebuffed.

[6] PlaintiffE contend that the objectors have no

standing to assen the rights of the subclass, since all
objectors hold judgments greater than $1000. This
argument misses the poi¡rt. The burden is on the
proponents of a class action settlement to prove that

the compromise is fair and reasonable. (Zerkle, at

159.) If the objectors can point to an unfair or
inadequate aspect of the settlement, then the
proponents have failed to carry their burden,
irrqqpective of whether that aspect impinges on the
rights of the objectors personally. The .very

existence of an unfair portion of the settlement also
indicates that the trial court has failed to adequately

consider the rigbts of absent class members.

[7] Plaintiffs' a¡gument that the objectors have
waived this point by not raising it in the trial coun
must fail for the same reason. The general rule is
that new theories and new claims not considered by
the trial court cannot be raised for the first time on
appeal. (See Kravis v. Smith Marine, Inc. (1975),

60 lll.2d 14l , 147 , 324 N' E.2d 41't .) Here,
however, the trial court was obligated to consider
the rights of absent class members,(see Zert¡Je, at
159), and evidence that it did not is.a prop€r maner
for appellate review.

[8][9] *926 The next issue is whether the trial
court's award of attorneys' and trustee's fees was
proper. An award of attorney's fees in,a class action
is contingent upon success, and upon the existence of
a fund from which the fees can be paid. (See

Fiorito, 72lll.zd at 87, 18 lll.Dec. 383,377 N.E.2d
1019.) Plaintiffs argue that the promised increased
appropriations by the city constirute a fund for the
payment of fees. Since we hold that the order
approving the settlement must be vacated, both the
'success' and the "fund" have perished. Similarly,
the trustee's fee is based on his future actions to
implement the settlement, so vacation of the lower
court's order also necessitates a vacation of the

tn¡stee's fee award.

[0] Since the question of attorney's fees will again

be presented to the trial court, however, we are

obliged to note that the lower court erred in its order
for payment of attorneys' fees. As described above,
Anorneys Knight and Drury presented the trial court
with petitions requesting that their hourly rate

subclass of persons holding judgmerus of $1000 or
less received vinually no benefit from the

settlement. Frior to the settlement, these creditors
were paid more or iess promptly, Under the tqrms of
the settlement, the ciry is to follow the same payment

procedure with,respect to this subclass. Although
the city has agreed to budget a larger amount for the

payment of ton judgments, this promise only
benefits the holders of larger judgments who were
faced with a waiting period in excess of four years.

The only effect of the settlement that the members of
the subclass will see is a I.37o reduction in the

¿rmount of their judgments. They colld have

escaped this assessment by opting out of the class,

but few chose to *925 do so.[FN4] It is

understandable that few members of the subclass

would perceive the benef,it of opting out: the

published notice of the settlement did not include
paragraph 7a, which contains the provisions for
paying judgment creditors excluded from the class.

The notice of the proposed settlement was prepared

on November 30, 1979: paragraph 7a was inserted
in the proposed settlement on December 10, 1979.

[FN5] While an amended notice to the *t604
r'**190 class would have entailed additional cost and

delay, expedience does not justify disregarding the

rights of even a fraction of the class. (See ln re

General Motors, at 1133.) The reviewing court
cannot re-write the panies' settlement to excise

unfair portions; it can only approve or disapprove of
the entire agreement. (In re General Motors, at

1133.) Given the lack of consideration for the rights
of the under-$1000 subclass, we f,tnd that the trial
court's approval of the settlement wÍrs an abuse of
discretion.

FN4. Six of the 286 excluded creditors held
judgments of $1000 or less.

FN5. This defect of notice also raises questions

concerning the fairness of the settlement to absent

class members holding judgmens greater than

$1000. While ttle notice adequaæly informed
class members of their right to opt out, and

provided clear instructions on the method of
opting out, the notice did not reveal the

consequences of opting out, and thus necessarily
failed to give class members a basis for evaluating
their rwo options. Even though the senlement
gave most class members a quid pro quo
(accelerated satisfaction in retum for a l.3Vo
reduction), fairness might dicate that a class

member's decision to remain in the class be a fully
informed one. ln particular, creditors whose
judgments ìflere already 52 months old in
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respectively. The trial court made no fìndings that
warrant the applicarion of a mulriplier. We read
Fiorito to require thar such frndings musr be specific
and in the record.

Furthermore, the hourly rate rotals ($49,200 and
$65,100) do not appear ro have been submitted to the
scrutiny demanded in Fioriro. Although Artorney
Knight's p€rition is admirably de¡ailed, rhere is no
evidence ùat *927 the trial court made an
independent determination of rhe reasonableness of
the hourly rate requested. Attorney Drury's petirion
contained a very general accor¡nring of time spent,
and the trial coun might well have inquired into the
hourly total, since Drury managed to expend in 7
months nearly as much time as Knight's firm spenr
over a 5 year span, during which period Knight's
firm successfully prosecuted the earlier appeal of
this case. The 125 hours charged by Drury for
completing the litigation and making refunds is
particularly suspect, in light of rhe fact that it was
the trustee's dury to implemenr rhe terms of the
settlement.

In consideration of the foregoing, the trial court's
order denying the petition ro intervene is affirmed;
the order approving the settlement and the orders
approving attorneys' and trustee's fees are vacated,
and the cause is remanded for further proceedings in
the trial court.

VACATED AND REMANDED,

DOWNING and PERLIN, JJ., concur

END OF DOCUMENT

charges ($49,326.66 and $65,100 respecrively) be
multiplied by 3. The multiplicarion facror for class
action attorney fees was discussed by our supreme
coun in Fiorito v. Jones (1978), 72IIl.2d73, gg-93,
l8 Ill.Dec. 383,377 N.E.2d 1019. The rriat coun
fìrst considers rhe number of hours expended by the
attorneys. After disallowing time spenr that did not
benefit the class, the trial court deterïnines whether
the hourly rotal is reasonable, and nores whether the
time has been expended by law clerks, associates, or
senior partners. The trial court then considers the
complexiry of rhe problem and the skill of rhe
aÛorneys, and fixes an hourly rate of compensation.
The hourly rate, muhiplied by the allowable hours,
is called the "lodestar computarion, " because ir
provides the point of orienradon for determining the
final fee award. (See Lindy Bros. Builders, Inc. v.
American Radiaror and Standard Sanitary Corp. (3d
Cir. 1973), 487 F.Zd t6t, 168.) The lodestar
computation can then, at the discretion of the trial
coun, be adjusted by a multiplier. The application
of a multiplier depends on fwo factors: the
conringent nature of the class,s recovery (an unlikely
recovery jusrifying an increased fee), and the qualiry
of the benefit to the class. The supreme coun in
Fiorito ¡rr'605 {.**l9l specified that, if the trial coun
is to award fees grearer than the lodesmr
computarion, it should identify the factors that merit
the increase, and state rhe value of the multiplier
applied. 72 lll.2d at 92, tB llt.Dec. 393, 377
N,E.2d l0l9; see also Lurie v. Canadian Javelin
Ltd. (1980), 92 lil.App.3d 15, 19-21, 47 lll.Dec.
742, 4t5 N.E.2d 1055.

[l] In rhe instanr case, a multiplier was evidently
applied, as each arrorney received $100,000, and the
quoted hourly rares roraled $49,200 and $65,100,
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[l] Compromise and Settlement @66.1
89k66. I

(Formerly 89k66, t70Akl699)

In passing on settlements of class actions under rule,
judge should not regard himself as umpire in typical
adversary litigation but, rather, he sits also as

guardian for class members who have not received
notice or who lack intellectual or financial resources

to press objections. Fed,Rules Civ.Prsc. Rule 23,
28 U.S,C.A.

[2] Compromise and Settlemeru @=63
89k68

(Formerly 1704k1698)

No rigid standards govern contents of notice to ciass
members of proposed settlement, but notice must
fairly apprise prospective members of class of terms
of proposed settlement and of options that are open
to them in connection with the proceedings, and it
must be neutral. Fed.Rules Civ.Proc. Rule 23, 28
u.s.c.A.

[3] Compromise and Senlement æ68
89k68

(Formerly 1704k1698)

Notice of proposed settlement of class action was
sufficient to meet requirements. Fed.Rules
Civ.Proc. Rule 23, 28 U.S.C.A.

[4] Compromise and Settlement @=63
89k68

(Formerly l7OAkl698)

Rule requiring notice of proposed settlement of class
action requires only that each class member who can
be identified through reasonable effort be notihed.
Fed.Rules Civ.Proc. Rule 23(cX2), 28 U.S.C.A.

[5] Compromise and Settleme¡¡¡ @:=f$
89k68

(Formerly l70Akl698)

Notice to class action members of proposed

settlement of class action mtst be reasonably

calculated, under all circumstances, to apprise
interested parties of pendency of action and afford
them opporruniry to present their objections and it
must afford reasonable time for those interested to
make their appe:uance. Fed.Rules Civ.Proc. Rule

United States Court of Appeals,
Second Circuit,

William B. WEINBERGER, et al., Plaintiffs-
Appellees,

v,
James C. KENDRICK, et al., Defendants-

Appellees,
Charles M. Coyne, et al., Appellants.

Nos. 956-959, Dockets 8l -7317, 8L -7 629, 8l-7827,
8r-7829.

Argued April 19, 1982.

Decided July 14, 1982.

Order on Petitions for Rehearing Jan. 26, 1983

Final judgments of the United States Disuict Court
for the Southern District of New York, Kevin
Thomas Duffy, J., 91 F.R.D. 494 and 20 B.R. 186,

approved settlement of two class actions against

banks that had been large lenders to debtor and

officer of the lead bank who had been director of the

bankrupt corporation. Holders of securities of the

bankrupt appealed. The Court of Appeals,
Friendly, Circuit Judge, held that: (l) notice of
proposed settlement met requirements; (2) that class
was certified and class representatives recognized
after settlement, with notice simultaneous with that
of the settlement, did not preclude approval; (3)

there is no rigid rule against addition of new claims
shonly before submission of proposed settlement of
class action provided that proper notice and

opportunity for opting out are afforded and that
settlement fairly and adequately provides for the new
claims; (4) common-law fraud claims could be
found to be generally.less valuable than Rule l0b-5
claims of actual purchasers of securities, and it was

not unfair for distribution formula for settlement to
reflect same; (5) treatment of state law claims by
proposed settlement was fair and adequate; (6)

district court did mt err in reñ¡sing ûo conduct
evidentiary hearing preceded by additional discovery
on adequacy of settlement; but (7) sanction of fee

award for issuance of subpoenas was not shown ¡o
be justified.

Judgment approving settlement affirmed; order
imposing sanctioñì reversed.

West Headnotes
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[7] Compromise and Settlement Þ67
89k67

(Formerty t70Akl697)

Court would permit, but could not require, use of
procedure whereby class action seülement is reached
by means of settlement classes certified after
settlement, but clea¡er showing of settlement,s
fairness, reasonableness and adequacy and propriety
of negotiations leading to it in such cases *out¿ ¡,
required than where class has been certified and
class representatiyes have been recognized at earlier
date. Fed.Rules Civ.proc. Rule 23,1A U.S.C.n.

698 F.2d 6l
(Cite as: 698 F.2d 6t)

23(c)(2),28 U.S.C.A.

[6] Compromise and Senlement @a6g
89k68

(Formerly l70Akl698)

[6] Federal Courts €=895
1708k89s

Where prospective class members had some six
weeks in which to decide whether or not to accepr
proposed settlement, notices allowed sufficient úmè,
and although it would have been preferable if
afhdavits and other papers rn suppon of settlement
had been required to be available at date earlier than
eve of hearing, faiiure of district court to demand
same did not require reversal. Fed.Rules Civ.proc.
Rule 23(c)(2), 28 U.S.C.A.

[8] Compromise and Setrlems¡1ÞJl
89k57

(Formerly t70Akt699)

Central question raised by proposed settlement of
class action is whether compromise is fair,
reasonable and adequate. Fed.Rules Civ.proc. Rule
23, 28 U.S.C.A.

[9] Compromise and Settlemenr @57
89k57

(Formerly t70Akl699)

In determining whether proposed class action
settlement is fair, reasonable and adequate, primary
concern is with substantive terms of seilement, and
trial. judge must apprise himself of facts necessary
for intelligent and objective opinion of probabilities
of ultimate success should claim be Hìigated, but"all" does not really mean uall.n iø.Rutes
Civ.Proc. Rule 23, 28 U.S.C.A.

[0] Compromise and Senleme¡1@57
89k57

(Formeriy l70Akl699)

In determination whether proposed class action
settlement was fair and reasonable, imponant indicia
of propriety of settlement included absence of any
indication of collusion, protracted negotiations,
ability and experience of plaintiffs' counsel,
extensive discovery preceding settlement and fact
that counsel for all parties, including objectors, had
access to materials produced in discovery.
Fed.Rules Civ.Proc. Rute 23, 28 U.S.C.A.

Securities Exchange Act's conferral of exclusive
jurisdiction on federal courts for violations of that
Act permits adjudication of all related claims only in
those courrs, Securities Exchange Act of 1934, $
27, l5 U.S.C.A. g 78aa.

[11] Federal Courts @17
l70Bkl7

As concerns a class member who had purchased
securities prior to and during the ,'clasJ period,"
federal district courr clearly had jurisdiórion ro
entertain claims arising from mere holding as well as
those arising from purchase as a marrerìf pendent
jurisdiction. Securities Exchange Act of fô:+, çg
10(b), 20(a), ls U.s.c.A. gg 78j(b), 78(a).

[2] Federal Couns @17
l70Bkt7
Regulation.

Page 38

There is no rigid rule against addition of new claims
shortly before submission of proposed settlement of
class action provided that proper notice and
opportunity for opting out are afforded and
providing that senlement fairly and adequately
provides for the new claims. Fed.Rutes Civ.proc.
Rule 23, 28 U.S.C.A.

[13] Compromise and Settlemenr Þ66.1
89k66. I

(Formerly 89k66, I7OAkl697)

[4] Fraud O-58(l)
184k58(t)

[4] Securities Regutation G=69.1g
3498k60. l8

(Formerly 349Bkl 17)
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Plaintiffls burden of proof in commonlaw fraud

case, i.e.; clea¡ and convincing evidence, is more

demanding than in Rule lOb-! case, and, similarly,
Rule l0b-5 is typically regarded as better suited than

common-law fraud principles for application to

novel theories of securities frauds. Securities

Exchange Act of 1934, $ lO(b), 15 U.S.C.A. $

78j(b).

[5] Compromise and Settlement G:Þ65
89k65

(Formerly 1704k1696)

Common-law fraud claims against defendants could
be found to be generally less valuable than Rule

l0b-5 claims. of actual purchasers of securities, and

it was not unfair for distribution formula for
settlement of class action to reflect same. Fed.Rules

Civ.Proc. Rule 23, 28 U.S.C:4.; Securities

Exchange Act of 1934, $ lO(b), 15 U.S.C.A. $

78j(b).

[6] Fraud æ58(1)
l84ks8(l)

Where application of principle under New York law
that plaintiff's burden of proving fraud is somewhat
relaxed where fiduciary relation exists between
parties to transaction,and where one has dominant
and controlling force over. the other, plaintiffs must
affirmatively show existence of fiduciary
relationship between defendants and themselves,

which requires judicial inquiry into legitimate
expectations of parties and, more generally, practical'
implications of recognition of fiduciary relationship.

[17] Compromise and Settlemel @:=J/
89k57

(Formerly 1704k1699)

Fairness of treatment of claims added on eve of
settlement of class action is subject to special

scrutiny, but, in case at bar, state law claims were
extremely weak, :and ueatment of such claims by
propobed settlement was thus fair and adequâte.

Fed.Rules Civ.Proc. Rule 23, 28 U.S.C.A.

[8] Compromise and Settiemen¡ @f!
89k69

(Formerly 1704k1699)

On record of class action, trial court did not err rn
declining to furnish evidentiary hearing, preceded by
additional discovery, on adequacy of settlement.

Page 39

Fed.Rules Civ.Proc. Rule 23, 28 U.S.C.A.;
Bank¡.Act, $ 301 et seq., ll U.S.C. (1976 Ed.) $

701 et seq.; Rules Bankr.hoc. Rule 205, ll
u.s.c.A.

[19] Federal Civil Procedure @2737.3
170Ak2737.3

(Formerly 170!rk2737)

Court has exceptional power to shift fees where
action has bèen commenced or conducted in bad

faith, vexatiously, wantonly or for oppressive

reasôns,'but there must be high degree of specifìcity
in factual findings of lower courts when attorneys'
fees are awa¡ded on the basis of bad faith, and there
must be clear evidence that challenged actions are

entirely without color and are taken for reasons of
harassment or delay or for other improper purposes.

[20] Federal Civil Procedure æ2742-s
n0*a742.5

(Formerly 17 O Ak27 3'1 . 5)

In view of fact that district court offered little by
way of explanation for its attorneys' fee award and

that scope of document was narrowed by telephone

conversation and trial judge erroneously relied upon
assumption that there were no objections to
settlement in determining that issuance of subpoenas

was improper, record failed to support finding that
there was clear evidence of bad faith or
vexatiousness in issuing subpoenas which trial court
described as "on their face, grossly overbroad," and

sanction of fee award was not shown to be justif,red.
*64 Benedict Wolf and Lester L. Levy, New York

Ciry fWolf, Popper, Ross, Wolf & Jones, and Wolf,
Haldenstèin, Adler, Freeman & Herz, New York
City), for plaintiffs-appellees.

Philip C. Potter, Jr., Ogden N. Lewis and Denny
Chin, New York City (Davis, Polk & Wardwell,
New York City), for defendants-appellees.

Bradley R. Brewer, New York City (Brewer &
Soeiro, New York City), for appellants Coyne,
Collins and 580 other named appellants.

I. W. Bader, White Plains, N. Y. (Bader & Bader,
White Plains, N. Y,), for appellants Lewy,
Anderson, Barrie, Pine, Lapham, Garson, Howe,
Barnes &Johnson and Jurkiewicz.

Before WATERMAN, FRIENDLY and MESKILL,
Circuit Judges.
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FRIENDLY, Circuir Judge:

These consolidated appeals are from a final
judgment of Judge Duffy of the District Coun for
the Southern District of New york, entered on
October 16, 1981, 9t F.R.D, 494, approving,
pursuant to F.R.Civ.P. 23, the setrlement of two
securities class actions consolidated below__
Weinberger, et al. v. Kendrick, et al., and panzirer
v. Peterkin, et al. The complaints in these acrions,
fìled on October 3, 1975, and October 22, 1976,
respectively, asserted ciaims on behalf of classes
consisting of persons who had purchased secu¡ities
of W. T. Grant Company (GranQ during the 34
months prior to that company,s bankruptcy on
October 2, I97S (sometimes referred to heråafter as
the class period). The defendants named in the
actions were financial institutions (the banls) that
loaned Grant more than $6@ million prior to its
bankruptcy, IFN1] and Dewitt petericin, Jr., a
former vice-chairman of Morgan Guaranty and a
Grant director. The complaints alleged that the
defendants had dominated the managemènt of Grantin the years preceding im bankruptcy and had
concealed from the public both the seriousness of
Grant's financial predicament and the inflated value
of Grant securities. The plaintiffs assened, among
other. things, ciaims against rhe defendant-appellees
based on g lO(b) of the Securities Exchange nct of
1.934, 15 U.S:C. $ 78j(b), Rule t0b_5 promulgated
thereunder, 17 C.F.R. $ 240.10b-5, and common
law fraud. The complain¡s n Weinberger and
Panzirer were superseded by " .onrãlid"t"d
amended complaint, filed July 25, 19g0, along with
the proposed settlement. In addition ro tne õlaims
previously asserted, this advanced state law breach
of fiduciary duty claims; the new complaint also
expanded the plaintiff class ro include peìsons who
merely held Grant securities during the class period.
The setrlement approved by Judge Duffy would
extinguish a number of these *65 claims [fNZ] i"
return for some $2.84 million, [FN3] which, after
allowance of attorneys' fees, would be distributed to
the plaintiff class. While no determination has been
made how even the gross amount of the settlement
compares to the amounts claimed, esdmated by
objectors' counsel as between $250 million and $l
biliion, it is not disputed that the recovery will be
only a negligible percentage of the losses suffered by
the class. Borh rhe plaintiffs and the defendants
below are here as appellees defending the
settlement's adequacy.

FNl. The principal lender to Grant was Morgan

Guaranry Trust Company of New york (Morgan
Guaranry), a wholly owned subsidiary of J.-p.
Morgan & Co., Inc. The banks named as
defendants in the actions below, in addition ro
Morgan Guaranry are Citibank, N. A., The Sanwa
Bank, Ltd., The Chase Manhanan Bank, N. A.,
Chemical Bank, Irving Trust Company, Marine
Midland Bank, Bankers Trust Company,
Manufacturers Hanover Trust Company and The
Bank of New York. The settlement aiso
applies to a number of other banks that had
been major lenders to Grant, because the
suits below were brought against Morgan
Guaranty both individually and as agent for
these banks and also because the loan
agreements among the banla and Grant
provide for the sharing of obligations and
recoveries on the loans to Grant.

FN2. Federal securities and s¡ate common law
claims assened against a number of defendants,
including cenain officers and directors of Grant
and Grant's auditors, are nor involved in the
senlement. In addition, claims against Mr.
Peterkin that do not relate to insider rading
(Count III of the consolidared amended complainf,
are nor included in the senlement. Finally, the
settlement does not affecr claims against Chase
Manhanan as Indenture Trustee for Grant's 4 3/4
% Debenrures, see nore B, infra, or claims
asserted in Grant's bankruprcy proceedings on
behalf of present debenture holders.

FN3. This was deposited in an inreresþbearing
accounr and by the date of oral argument had
increased to approximately $3.5 million.

The appellants are a number of persons who
purchased or held Grant securities duiing the class
g:Iiod. One group, the Coyne appellants, allegedly
583 in number, represented by Biadley R. Brewer,
fit the above description simpliciter. The other
gioup, the Lcwy appellants, a¡e rhe eight named
plaintiffs in a class acrion, Index No. 17g57_75, filed
in September 1975 in the Supreme Coun of New
York County which is now against three of the
lending banks, Morgan Guaranty, Chase Manhanan
and Citibank, âsserting some of the claims asserted
in the Weinberger/Panzirer actions but only under
state law. Appellants raise a number of procedural
and substantive challenges to the determination that
the settlement is fair, reasonable and adequate. We
aff¡rm.

I. Background
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On October 2, 1975, Grant, with recorded liabilities
of well over a billion dollars, filed a petition in
bankruptcy court.in the Southern District of New
York for an 4rrangement under Chapter XI of the

former Bankruptcy Act. Grant's petition came after

two years of declining earnings.and credit ratings.
Vy'hen the companyis publicly reported earnings.for
the year ending January 31, 1974, declined by some

$85,000,000, rating agencies downgraded Grant's
commerci¡l paper, thereby effectively denying the

compåny access to the commercial paper market.
As a result, in the spring of 1974,.Grant began to

obtain hnancing from commercial banls, first on an

ad hoc basis with credit lines from numerous lenders

throughout the country, a¡d later,.in the fall of 1974,

under a $600,000,000 committed revolving credit
agreement arranged by the . company's principal
banks. Morgan Guaranty was the lead lender and

acted as agent for the other banks, see îore l, supra.
The revolving credit was secured by Grant's
accounts receivable and certain securities it held in a
subsidiary.

.Despite- the new credit, and various other steps

-.¿!aken by its lenders to ameliorate Grantls situation,

;IFN4] and, contrary to rosy predictions by Grant's
.-.:management, the companyrs financial position

lcontinued.:To det€riorate. The seriousness of this
j.became fully apparent when an internal study
;'õrdered iii the summer of 1975 by a new Grant

þresioeíi,-:nobef Anderson, was completed in late

September: this revealed that the company had a

negative net worth. The evidence indicates that the

news came as a surprise to the banks and Grant's
boa¡d. Grant's Chapter XI petition quickly
followed.

FN4. For example, the banks agreed to the

granting'of a senior security interest to Grant's
vendors in early 1975, exterded the maturity of
the revolving credit agreement from June 2, 1975,

to March 31, 1976, permined the early repayment
of loans due to a number of small banks, and

subordinated payments of $300,000,000 of the

outstanding bank.loans to the payment of Grant's
vendors. The last action was aken less than a

month before Grant filed is Chapær XI petition.
Nanirrally the objectors place a quite different

interpretation upon those actions.

*66 Even more quickly came the first complaint in
the Weinberg¿r action, frled October 3, 1975. The
complaint alleged that, as a result of their large
loans, Grant's principal lenders had been in a

position to, and in fact did, exercise considerable
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control over the management of the company in its
final years. It further charged that the defendant

banks and Grant's management had cooperated in
presenting a,misleadingly optimistic picture of' the

companyls'future to the public. T}¡re Panzirer
complaint, filed on October 22, 1976, elaborated on
this theme. . It alleged that Peterkin became aware
of Grantls true,financial predicament in March,
1973, ,and, passed this information to Morgan
Guaranty, including the Trust and Investment
Division, which thereafter sold virnrally its entire
holding of Grant securities on the open market.
Motions for class certification were filed in
Weinberger in June, 19':17, a¡d tn Panzirer in
August, l9:î7; the motions were 'later adjourned
during settlement discussions and were not renewed
until agreement had been reached.

The development and settlement of the Weinberger/
Panzirer action require an understanding of Grant's
bankruptcy proceedings. Some six months after the
filing of Grant's Chapter XI petition, the Bankruptcy
Court, on April 13, 1976, determined that the
company could not be reorganized and ordered its
liquidation. On July 2, 1976, the principal banks
commenced an adversary proceeding seeking
enforcement of security interests they held in
prqperry of Grant's estate, see p. 64, srEra. In his
September 24, 1976, answer, the trustee in
bankruptcy challenged these securily interests on the
grounds that they were preferential transfers and
fraudulent conveyances; more important for our
purposes, he also claimed that, because of the
control they allegedly exercised over Grant's affairs
during the years 1973-75, the company's principal
lenders should be equitably subordinated [FN5] to
other claimants.

FN5. The Bankruptcy Court defined equitable
subordination as requiring proof that "the claimant
sought to be subordinated (a) has acted in a

fiduciary capaciry; (b) has breached a fiduciary
dug;i [and] (c) tlut breach resulted in detrimenr to
¡hose claimants to whom a dury wás owd," In re
W. T. Gra¡x Co., 4 B.R. 53, 74
(Bkrtcy.N.Y.1980). Sæ Pepper v. Litton,308
U.S. 295, 30ffi7,60 S,Ct. 238,245,84 L.Bl.
281 (1939) ( I'Tne esserrce of the [equiable
subordinationl test is whether or not urder all the

circumstances the transaction carries the e¿rmarks

of an arm's length bargain. ").

In an effort to substantiate his charges, particularly
his claim to equitable subordination, the truste€

conducted investigations throughout the remainder of

Copr. O West 2001 No Claim to Orig. U.S. Govt. Works

16di-002003



619 F.2d 6l
(Cite as: 698 F.2d 61, {,66)

1976 a¡rd 1977 into the relationship between Grant
and its lenders during the class period. He relied
principally on resrimony taken under Bankruptcy
Rule 205 and on documents subpoenaed from
various parties. [FN6] Rule 205 examlnarions were
taken of all the principal officers and directors of
Grant, the principal officers ar Morgan Guaranry
responsible for dealings with Grant, and two officers
of other major lending banlcs. The testimony ran to
some 10,000 pages. The trustee also subpoenaed
those files of Grant's principal lenders which related
to the company--comprisrng hundreds of rhousands
of documenrs. tFNTl In shon, the trustee conducted
a fa¡- reaching and inrensive probe of the banks'
involvement in Grant's affairs during the class
period.

FN6. The rrustee was assisted by the law frrm of
Weil, Gorshal & Manges and the accounting firm
of Price Waterhouse & Co.

permission to offer the proposed settlement to
holders of Grant's subordinared debt. On February
20, 1980, after six days of hearings on the proposed
settlement, including cross-examination of the
trustee, his counsel, and his chief staff assistanr
regarding the fairness of the serrlement, Judge
Galgay, in a second lengthy decision, 4 B.R. 53,
approved the settlement. He expressly found,

ïrong other things, that the banks' relationship with
Grant during the class period had been one of "arms_
length negotiations" and that Grant's actions
"reflected independent policy decisions", 4 B.R. ar
76-77. Eleven bondholders appealed rhis order to
the Disuict Court for the Southern District of New
York (Conner, J.), which suyed considerarion of the
appeals so rhar Bankruptcy Judge Galgay could
supervise continuing negotiations among the
bankruptcy trustee, the indenture trustee, ttre Uants,
and the debenrureholders for an improved offer to
the latter. Counsel for the debenrureholders who had
appealed from the order approving the earlier offer
stipulated that these appeals be withdrawn with
prejudice, and this was so ordered. On June 23,
1981, an amended offer was approved by Judge
Galgay.- Two groups of debentureholders appealed
to the District Court (Duffy, J.) from thé order
approving the amended offer. In an opinion and
order dated Ma¡ch 15, 1982, Judge Duffy affirmed
the order, 20 B.R. 186. He rested his decision
primarily on the ground of res judicata, although he
also stated that the appeals were without àerit.
Two groups of debentureholders have appealed to
this coun.
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FN7. On March 20, 1976, Banknrprcy Judge
Galgay ordered that various of Grani's 

-business

records be preserved and made available to
counsel for the plainriffs below; Grant,s
employees also were enjoined from disposing of
or destroying any of these documents.

Despite his extensive investigations, Grant's rn¡stee
concluded that his chances of proving any fraud or
other wrongdoing by the lending banks were
extremely slim, f 4 B.R. at 73-79 (Judge Galgay,s
approval of similar determinations by the trustee).
Accordingly, he atrempted, ultimately successfully,
to settle the banls' claims. On February 24, lg7g,
the trustee and the banks entered into ã seftlement
whereby the banks released their security interests in
Grant's property in return for allowance *67 of
principal and interest on all prepetition loans which
it was estimated would result in their receiving
distributions of 55Vo or more of their claims, 4 B.R.
at 59. 

_The Bankruptcy Coun, in a careful decision,
4 B.C.D. 597, issued on July 20, lg7g, approved rhe
settlemenr, and shortly thereafter the banks began
receiving distributions. The appellees have averred
that, despite the settlement, the banlcs will have lost
more than $250,000,000 on their loans ro Grant by
the time the estare is fully liquidated.

Following approval of the settlement of the banks,
claims, negotiations commenced regarding claims of
holders of Grant's subordinared OeUt. lFNa¡ ny
April, 1979, an agreemenr had been reachãd and the
trusree applied to the Bankruptcy Court for

FN8. These were holders of Grant,s 4 3/4 %
convertible subordinated debenrures due 1996
($92,507,000 face amounr outstanding) and 4%
convertible subordirurel debenrures due 1990
($834,000 face amounr outstanding). The
settlement covered only claims of persons then
holding the debentures.

After agreement in principle was reached regarding
the claims of Grant's major creditors, 1fforu
focused, in rhe fall of lg7g, on settling the
Weinberger and, Panzirer actions. plaintiffs'
counsel had engaged in a wide range of discovery
during the four years prior to the comrnencement of
settlement discussions. They had access to, and
reviewed, both the bank documents subpoenaed by
the rrusree and the restimony from thJ Rule 205
examinations he conducted. In addition, plaintiffs,
counsel deposed several officers of Morgan
Guaranty, paying particulu attention to the
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relationship between tirat bank and Grant during the

class period. Like Grant's trustee and Judge

Gatgay, however, plaintiffs' counsel found virnrally
nothing'to substantiate their allegations against the

banks:' 'f [o]n the basis ôf all the evidence we were

compelled to the conclusion that our chance of
þrevailing against the banks, while not nonexistent,
was slim," With thii in mind, and after rejecting as

inadequate one settlement offer by the banks,
plaintiffs' counsel agreed in late 1979 to the

settlement of a number of the class action clairns
asserted in the Weinberger/Panzirer acliotts. An
original settlement fund of $2.6 million agreed upon
in May of 1980 was later increased to $2.84 million,
which, with interest, now exceeds $3.5 million.

This proposed seftlement was submitted to Judge

Duffy for approval on July 25, 1980. It was

accompanied by a consolidated amended complaint.
Count I of ,the consolidated amended complaint.
Count I of the consolidated'amended complaint,
brought *68 on behalf of all purchasers of Grant
securities during the class period, alleged, as had the

,' Weinberger complaint, that the banks "were in a

:;:: position: to, and did, control, influence and

'. participate in'Grant's operations, including the

disclosure and nondisclosure of information relating
;: to, Grant's f,rnancial condition," tl 28, and that, using
.tr:' thisrcoRtrol'the banks "engaged in a scheme, plan

'i' and continuous course of conduct to present a falsely
inflatedrand optimistic picture of Grant's ... f,rnancial

'condition, and to conceal'the true nature of Grant's
operations and deteriorating financial condition from
the investing'public :..." tl 30. It also asserted that
the purchasers Òf Grant securities during the class
period had relied in purchasing the allegedly
overvalued Grant securities upon false or misleading
disclosures and nondisclosures resulting from the

defendants' "course of conduct.' Based on these

allegations Count 'I of thè complaint claimed
violations of g 10(b) of the Securities Exchange Act
of 1934 and Rule l0b-5 promulgated thereunder, 'll
42, as well as of common law fraud principles, 'll 44.

Count II of the consolidated amended complaint
asserted claims on behalf of a broader class of
plaintiffs. In addition to purchasers of Grant
securities, the class included persons not previously
included in either the Panzirer or Weinberger
classes--persons who merely held, rather than
purchaseld, Grant secu¡ities during the class period,

f 48(B). In addition to alleging the claims
described above under the federal securities laws, t|
49, the complaint charged that the defendants 'have
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committed corûnon law fraud and have breached
their hduciary duties to plaintiffs ....', f 58, the
latter theo¡y not having previously been expressly
adianced by plaintiffs. All these claims were based

upon factual allegations almost identical to those
underlying the federal securities lâw claims. The
banks were charged with having i'caused Grant to
delay disclosing fac¡s relating to the fnancial
condition of Grant" and having caused Grant 'lto
delay for their own benefit the filing of a petition in
bankruptcy by Grant,"'l|f 56.

Count III of the consolidated amended complaint,
asserted on behalf of a ciass limited to purchaiers of
Grant common stock during the class period, alleged
that Morgan Guaranty and Peterkin had violated
Rule l0b-5 by engaging in insider trading during the
class period. It also alleged that, during the class
period, Morgan Guaranry was a controlling person

of Grant unde¡ g 20(a) of the Securities Exchange
Act of 1934.

The proposed settlement agreement submitted to the
district court along with the consolidated amended
complaint; was accompanied by the parties' consent
to the filing of the new complaint. In addition, the
agreement requested the district court to enter an

order determi¡ring, "for the purpose of effectuating
the settlement", f 8(a), that the action be maintained
as a class action .on behatf of the previously
discussed classes of purchasers and holders of Grant
securities. Substantively, the settlement agreement
provided fo¡ the release of the above-described class

claims asserted in the consolidated amended
complaint, as well as any related claims arising out
of the same transactions which might have been

asserted, f,, note 2, supra, in return for the payment
to the class of some $2.84 million.

Submiued to Judge Duffy on July 25, 1980, along
with the consolidated amended complaint .and the

proposed settlement agreement, were notices of the

pendency of class action, the clæs action
determination, the proposed settlement and

settlement hearing, which were to tie .mailed to
pro$pective class members. These noticeg, among

other things, described the WeinbergerlParuirer
action, set out the terms of the proposed settlement,

defined the class that approval of the settlement

would bind, and informed class members tirat they

could opt out of the settlement, by so requesting

before January 24,1981, tFN9l or enter an

appearance through counsel. Objections to *69 the

proposed settlement were required to be filed not
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later than two weeks before the scheduled February
18, 1982, fairness hearing; no deadline was set for
submission of affidavits supporting the proposed
settlemenr. Pursuanr to the July 29, 19g0, order of
Judge Duffy, these notices were mailed to class
members on December 9, 1980, and were published
tnthe Wall Street Joumal. In a January ig, tggl,
motion to vacate the July 25 order, counsel for
appellants alleged that the settlement was inadequate
and that the class notification procedure was
defective in a number of respects. Judge Duffy
denied the morion on February 6, tggl.

inevitably involve "lengthy and costly litigation".
He concluded that, "[i]n view of the difficulties
plaintiffs would confront if ttris case wenr to trial,
the recommendation of experienced counsel a¡d the
lack of individual objections to the settlement, I find
that the sum offered by the defendants is
acceprable". The opinion did not discuss most of the
procedural objections considered in this opinion,
perhaps because of the judge's fìnding that no timely
objections were filed. IFNl0]

FNl0. In addition to the January 19 morion, a
lener by Mr, Brewer to Judge Duffy dated
September 16, 1980, with copies to counsel
for the plaintiffs and for the defendants in the
Weinberger action, clearly raised the
objections as to the inclusion of state law
claims not previously pleaded and as to the
making of class determination only as
incident to a settlement considered below.
Objections which have been brought to the
attention of the court and of counsel for
proponents of a settlement by counsel for
objectors should not be disregarded simply
because they do not precisely comply with
the procedures for the filing of individual
objections specified in the notice of
senlement. See 3 Newberg, Class Actions g

566M (1977). In passing on senlemenrs of
class acrions under F.R.Civ.p. 23 the judge
should not regard himself as an umpire in
typical adversary litigation. He sits also as a
guardian for class members who have not
received a notice or who lack the intellectual
or financial resources to press objections,
National Super Spuds v. New york
Mercantile Exchange, 660 F.2d at 9, 20 (2nd
Cir.l98l) (citing cases); Mandujano v.
Basic Vegetable Products, Inc., 541 F.Zd
832, 834- 36 (9 Cir. 1976). Here the judge
evidently did consider all the objections, see
91 F.R.D. at 495 n.4 and the February 6
order, although erroneousty believing he was
not required to do so and accordingly not
discussing many of them or doing so onty
conclusorily.

FN9. Judge Duffy larer extended the deadline for
opting out as to states represented by Mr. Brewer
whose pension funds had invested in Grant
securities, but not as to other class members, until
February 16, 1981.

On February 17, 1981, the appellees filed papers
supporting the settlement, including lengthy
affìdavits from counsel for both plaintiffs and
defendants attesting to the fairness and adequacy of
the settlement. Judge Duffy conducted the fairness
hearing the next day; appellants tell us that this took
no more than 10 minutes. At this hearing counsel
for appellants submitted a memorandum réquesting
that the court treat their January 19 moti-on and
certain letters counsel had wriften to the coun as
timely objections ro the settlement. Judge Duffy
refused to do so, although in his opinion approving
the settlemenr, 91 F.R.D . at 4gS n.3, 

-he 
also

rejected the objections as without merit. By May
19, 1981--the deadline for filing proofs of ðt"i-__
some 26,000 claims had been filed.

[U On August 13, 1981, Judge Duffy issued an
opinion approving the proposed settlement as fair,
reasonable and adequate. He found that "able and
experienced" counsel for the class had conducted
protracted arms-length negotiations in good faith;
that "extensive" pre-trial discovery had enabled the
parties to "fully... evaluate the strenglhs and
weaknesses of the class claims"; that both he and
the parties properly could rely on factual aad legal
findings made by Bankruptcy Judge Galgay , In re
W. T. Graw Co., 4 B.R. 53 (Bkrtcy.S.O.ñ.y.tqSO)
, which dealt with the circumstances underlying the
settlemenr and which indicated that the piainìifs,
"chances of prevailing tvere slim"; that the
plaintiffs' claims were "complex" and "not easily
proven", particu¡arly in view of the 'heavy burdens
of proof' faced by plaintiffs and "vigorous defenses,,
asserted by defendants; and that a trial would

IL Discussion
A. The Class Notice

tzl We deal first with appellanrs' nrunerous
challenges to the notice of class r70 action and
proposed sertlement mailed to prospective class
members on December 9, 1980. Appellants
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initially argue that the notice failed adequately to
describe the proposed settlement. They also

contend that it should have contained a wide variery
of additional information more fully describing the

teims of the proposed settlement and the ma¡ner in
which the negotiations leading to it had been

conducted. [FNll]

FNll. Appellants also argue that the notice was

defective because it did not sute what proponion
of the class's tot¿ll loss the senlemeit fund
represented. Appellees meet this by noting that
any estimate as to class losses--much less

individual losses-would have been highly
speculative and more likely to hinder informed
decision-making by class members than advance

it.

Although no rigid standards govem the contents of
notice to clæs members, Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306,314,70
S.Ct. 652, 657, 94 L.Ed. 865 (1950), the notice
must "fairly apprise the prospective members of the

clãss of the terms of the proposed settlement and of
the options that are open to them in connection with
[the] proceedings", Grunin v. Inernational House of
Pancakes, 513 F.2d ll4, 122 (8 Cir.), ceft. denied,
423 U .S. 8&, 96 S.Ct. 124, 46 L.Ed,.zd, 93 (197 5),
quoting Philaielphia Housíng Authoriry v. American
Radiator & Stanidard Sanitary Corp., 323 F.Supp.
3&, 378 (E.D.Pa.1970), affd sub nom., Ace
Heating & Plunibing Co. v. Crane Co.,453 F.2d 30
(3 Cir. 1971); see Mullane v. Central Hanover Bank
& Tntst Co., supra, 339 U.S. af 374, 70 S.Ct. at
657, and it must be neuual, see Grunin, supra, 513
F.Zd at 122. Numerous decisions, no doubt
recognizing that notices to class members can
practicably contain only a limited ¿rmount of
information, have approved "very general
description[s] of the proposed settlement," Grwin v.

International House of Pancakes, supra,513 F.2d at
122. See /n re Equiry Funding Corp. of America
Securities Litigøion, 603 F.2d 1353, 136l-62 (9
Cir. 1979); Mendoza v. United States, 623 F.Zd
1338, 1351-52 (9 Cir. 1980), cert. denied,450 U.S.
9t2, t}t S.Cr, 1351, 67 L.E.zd.336 (1981), In re
Corrugated Container Antitrust Litigation, &3 F.zd
r95,223-24 (5 Cir. 1981).

[3] The December 9, 1980, class action notice, met
the foregoing requirements. It fairly, accurately
and neutrally described the claims and parties in the
Weinberger/Panzirer litigation, as well as the terms
of the proposed settlement and the identiry of
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persons entitled to panicipate in it. The notice
described in detail a related state court action--Lery
v. The Chase Manhattan Bsnk, N.A., et al.,
App.Div. 437 N.Y.S.2d 263-brought by counsel for
the appellants. [FN12] It explicitly informed class
members thqt f'[p]articipation in the present

settlement would preclude any participation in the
Lewy case." The notice also explained that class
members could exclude themselves from the
settlement by requesting this prior to January 24,
1981, or could enter an appearance at the fairness
hearing through counsel. Finally, it informed the
class that the recovery would be subject to the
district court's allowance of attorney's fees and
expenses and that counsel expected to apply for fees

not exceeding 25Vo of the settlement ñrnd. There is
linle question that all this "fairly apprise[d]"
prospective class members of the class action's
pendency, the relevant tenns of the proposed
settlement, and their options in connection t71 with
that case. Those who wanted to probe more deeply
could, as the notice plainly told,them, examine 1[t]he
settlement stipulation and the papers and documents
filed in this action ....' IFNl3l

FNl2. The Second Amended Complaint in kyy
served in March, 1979, named only Chase
Manhanan, Morgan Guaranty and Citibank as

defendants. The complaint, which relies on factual
allegations almost identical to those in the
consolidaæd amended complaint, asserts that the
defendants "exercised dominance and conrrol over
the board of directors and management of
Grant." 11 9. In addition, the complaint
alleges that the defendants "conceal[ed]
negative facts concerning the f,rnancial
condition and unlawful mismanagement of
Gratrt" thus effecting a manipulation of the
securities market. f 11. The complaint
goes on to describe numerous acts allegedly
committed in furtherance of defendants'
conspiracy, dwelling principally upon those
set out in the Weinberger/Panzire¡ papers.

Like the consolidated amended complaint,
the Lewy complaint asserts causes of action
based on common law fraud, tf l, and on
breach of fiduciary duties, Jl 'll I , 3l . So far
as we can tell, the Lewy action would require
proof of fault identical to what would be

demanded'ln the Weinberge r/ Panzire r cases.

FN13. Appellants also allege ttut the notice was

"subsønially iricorrect and seriously misleading"
in a number of respecu, Appellants' Br. in No.
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crrcumstances, including individual norice to all
members who can be identified rhrough reasonable
effon.

81-7829, at I9-Zl. The defects cired by
appellants either do not exist--owing ro
misreadings by appellants, counsel ofrhe norice or
orher publicly filed documents--or are immaterial.

[4] Appellanrs nexr conrend that the mailing of
individual notices to the last known addresses of all
class members, as determined from the records of
Grant and various brokerage houses and nominees,
was inadequate since the addresses of many security_
holders might have changed during the period since
Grant's bankruptcy. Federal Rule of Civil
Procedure 23(c)(2) tFNl4l arñ Eisen v. Carlisle &
Jacquelin,4lT U.S. 156, t76,94 S.Cr. 2140,2t51,
40 L.Ed.zd 732 (19i4), require only that "each class
member who can be identified through reasonable
effon " (emphasis added), be notified. ln In re
Franklin Nailonal Bank Securities Litigation, 574
F.zd 662, modified, 599 F.2d 1109 (1978), we
discussed the application of the .Eisen requirement ro
classes consisting of purchasers of securities, noting
the difficulty of ensuring that notice is received by
persons whose purchases are recorded in "street
names"--typically banks or brokerage houses. We
disapproved the practice of sending class notices to
street name addresses with a request that the
recipient forwa¡d the notice to the beneficial holder
of the securities but without an offer to defray the
resulting expenses, 574 F.Zd at 669_70. We
indicated approval, however, of the use of bank and
brokerage house records to compile a list of acrual
holders of securities to whom individual norices
would be mailed, 574 F.2d at 672. Here appellees
compiled such a list, mailed individual noticei, and,
in addition, published notice of the class action and
settlemenr inthe Wall Street Journnl. Some 26,000
proofs of claim have been filed as a result of these
notice procedures. The district court, in its July 2g,
1980, order, expressly found this procedure
adequate and we see no reason to distu¡b its finOing,
panicularly since no alternative method of
ascertaining class members' identities has been
suggested to us, see Grunin v. International Howe
of Pancakes, supra, 513 F.2d at l2l_ZZ (individual
mailing to last known address, without supplemental
newspaper publication, approved, despite evidence
that one third of prospective class did not receive
notices).

FN14. The subsection provides, in peninent pan,
thât

In any class action maintaind under subdivision
(bX3), the coun shall direct to rhe members of the
class the best notice practicable under the

[5][6] Likewise, the rimrng of rhe notices, which
were mailed on December 9, l9g0; rhe opt_our
deadline, January 24, lgïl; the deadline for the
fìling of objections, February 4; the dare affìdavits
in support of the settlemenr were filed, February 17;
and the fairness hearing, February lg, were not
beyond the authority of the coun. According to
Professor Moore, "[t]he manner of giving notice is
commined to the sound discretion of the court,,' 38
Moore's Federal Practice T 23.g0t31, at 23_St3
(1982), as is suggesred by Rule 23's sratemenr that
notice of settlement shall be "i¡ such manner as the
court directs". The notice, however, must be
"reasonably calculated, under all the circumstances,
to apprise interested parties of the pendency of the
action and afford them an oppoffunity to presenr
their objections", Mullane v. Cenrral Hanover Bank
& Trust Co., supra, 339 U.S. at 314,70 S.Ct. at
657, and it must "afford a reasonable time for those
interested to make their appearance, " id.
Prospective class members had some six weeks in
which to decide whether or not to accept the
settlement. Although we think it would have been
preferable if appellees' affidavits and other papers in
support of the settlement had been required to be
available at a date ea¡lier than the eve of the hearing,
the failure of the disrrict court to demand this does
not require reversal. *72 Objectors were fully
apprised of the terms of the proposed settlement and,
although they did not avail themselves of the
oppornrnity, had complete access to materials
discovered in the case; this provided an adequate
base- from which objections could be developed.
See 3 Newberg, Class Actions $ 5660d (t977). The
requirement, challenged by appellants, that requests
to opr-out be filed prior to the fairness hearing
placed prospective objectors in no worse position
than occurs when formal class cenification precedes
settlement; indeed, their position was better i¡ ttrat
they knew fhe terms of the proposed settlement
before having to decide whether to opt out.

Appellant's hnal procedural objections relate to
appellees' having engaged in and concluded
settlement negotiations prior to class certification
and norice. Closely related to this, they challenge the
simultaneous notification of class members of *r.
class determination (for purposes of settlement) and
the proposed settlement. We shall discuss this
initially as if the class cenification related solely to
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the class named in the earlier Weinberger/Panzirer
, complaints, i.e., claims arising from the purchase of
Grant secur'ities dur.ing the class period, and will
deal later with the added problems arising from the

inclusion of other claims.

In In re Franklin National Bank Securities
Litigation, supra, ,574 F.2d at 671.72 n;6, we
questioned in dictum the practice of bypassing the

formal class certif,ication procedure and of sending

simultaneous notice of the pendency of a class action
and ,of a proposed settlemenr to prospective class

members. We voiced concern that the practice

might be "inconsistent with the requirement [of Rule
231 that certification as a class action be determined
'as,soon'as practicable after the commencement of
the acrionl and'the implication that the initial class

notice should . follow 'promptly after the

certification," id., and said'that '![s]o far as we ¿re

awa¡e the only cases in which this question hæ been

specifically passed upon have held that the sending

of the initial class notice should not be postponed,"
id. Our hesitation to approve the practice echoed

the concerns expressed tn the Manual for Complex
Litigation $ 1.46, at 60-61 (1977) (Manual ), which
argues that the practice may create the possibility of
collusion or improper pressure by defendants on
"unoffrcial" counsel for the class. Th¡e Manual
recomrnends a firm prophylactic rule prohibiting the

bypassing of an early formal class certification and

the formation of ,temporary classes for settlement
purposes.

Despite the Manual's concerns and the misgivings
expressed in the Franklin Natiotwl Ba¿& footnote,
we concluded tn Plummer v. Chemical Nationnl
Bank, 668 F.zd 654, 656 (2 C'r. 1982), that
"[a]lthough negotiations in the,instant case were
conducted by undesignated class representatives
without pretrial discovery, this, standing alone, did
not preclude judicial approval", 6ó8 F.2d at 658.
See also City of Detoit v. Grinnell Corp., 495 F.Zd
448,4U-66 (2 Clr. 1974). A similar view is taken
in Judge Wisdomls,thorough opinion n,In re Beef
Industry Antitrust Litigation, ffi1 F.zd 167, 173-78
(5 Cir. 1979), cen. denied,452 U.S. 905, l0l S.Ct.
3029, 69 L,H.2d 405 (1981), which caretully
reviews the authorities and conrmentary on the
question. Much like our decision n Plwwner v.

Chemical Bank, the Fifth Circuit concluded that:
A blanket rule prohibiting the use of temporary
settlement classes may render it virnrally
impossible for the parties to compromise class
issues and reach a proposed class settlement before
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a class certification. Such a hrm restriction does

not appear necessary or desirable. The hallmark
of Rule 23 is the flexibility it affords to the courts
to utilize the ciass device in a particular case to

best serve fhe ends of justice for the affected
panies and to promote judicial efficiencies.

Temporary settlement classes have proved to be

quite useful in resolving major clæs action
disputes. ltrhile their use may still be

controversial, most courts have recognized their
utility and have authorized the parties to seek to
compromise their differences, including class

action issues, through this means.

*73 In re Beef Industry Antitrust Litigation, supra,
607 F.2d ar 177- 78, quoting 3 Newberg, Class
Actions $ 5570c, at 479-80 (1977).

Other ci¡cuits have held that the absence of class
certification prior to the notice of the settlement is
not an absolute bar to approval. See Ace Heating &
Plumbing Co. v. Crane Co., supra,453 F.2d at 33;
In re Corrugated Comainer Antitrust Litigation,
supra, 643 F.2d at 223 ("Rule 23 includes no
language proscribing co:nbined notice of a class
action and a proposed settlement."); Marshall v.

Holiday Magic, Inc., 550 F.2d 1173, l176 (9 Ch.
1977); Valerio v. Boise Cascade Corp.,80 F.R.D.
626, 639 (N.D.Cal.l978), aff'd, &5 F.zd 699 (9
Cir. 1981), cen. denied,454 U.S. 1126, 102 S.Ct.
976,7t L.Ed.2d 113 (1981).

[7] Although we thus refuse to adopt a per se ruLe
prohibiting approval when a class action settlement
has been reached by me¡ns of settlement classes

certified after the ' settlement, with notice
simultaneous with that of the settlement, we
emphasize that we are permitting, not requiring, use

of this procedure, and also underscore that, as

intimàted by us in Plummer, supra, 668 F.2d at 658,
district judges who decide to eryloy such a

procedurc a¡e bound to scn¡tinize the fairness ofthe
settlement agfeerreil with even more than the r¡sual

care. This is necessary in order to meet the
e(moerns, Dded in the Mmual, regaraling the
possibilities of colftuion or of undue pressurc by'the
defendants on would-be class rçprescotatives.
Accordingly, we will dernand a clearer showing of a

s€ttlement's fairness, reasonableness and aOequacy

and the propriety of the negotiations leading to it in
such cases than where a class has been certified and
class representatives have bcen recognizd at an
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earlier date. As discussed below, we are satisfied
that the settlement in this case meers these
requirements.

supra, 464 F.2d 689; Ciry of Deroit v. Grinnelt
Corp., supra,49S F.Zd ar 455. I¡ order to malce
this conrparison, the trial judge must "apprise[ ]
hirnself of all fæts necessary for an inteilþnt and
objective opinion of the probabilities of Utimaæ
fl¡ocess should the claim be litigated.' protective
Commifiee for Independent Stockholders of TMT
Trailer Ferry, Inc. v. Anderson, supra,390 

-U.S, 

"t424, 88 S.Ct. at 1163. However, "all,' cannor
really mean "all". The Supreme Court could not
have intended that, in order to avoid a trial, the
judge must in effect conduct one. Saylor v.
Lindsley, supra,456 F.2d at 9M; Newman i. Ste¡n,
supra, 464 F.2d at 691-92: Ciry of Detroit v.
Grinnell Corp., supra, 4gS F.2d at 462. In order to
supplercnt the thus necessarily ¡imited examination
of the settlement'g substantive terms, attention also
has bee¡r paid o the negotiating process by which the
settlem€nt was reached, and courts have dernanded
that the corryromise be the result of arm's_lenglh
negotiations and that plaintiffs' counsel have
possessed tb .experience and ability, and have
engaged in the discovery, rrccessary to effective
represcna&m of the elass,s interests, Ciry of Detroit
v. Grinnell Corp., supra, 4gS F.2d ar.463_66.

[10] The appellants, citing protective Committee v.
Anderson, supra, argùe at great length that the lower
court's two page opinion demonstrates that it did not
adequately scrufinize either the substantive terms of
the proposed settlement or the propriery of the
process of negotiations. rile see nothing in the
latter point. The district court noted the absence of
any indication of collusion, the protracted settlement
negotiations, the ability and experience of plaintiffs'
counsel, the extensive discovery preceding
settlement and the fact that counsel for all parties__
including the objectors--had acces, to -at"ri.l,produced in discovery, including the extensive and
detailed discovery of Grant's trustee, who
comrnanded financial resources and professional
assistance, see note 6, supra, not always available to
plaintiffs' counsel in class actions. All these
considerations, as previous decisions have noted,
Ciry of Detroit v. Grinnell Corp., supra, 495 F.2d at

!S\ n re Beef Industry Anürust Litigation, supra,
607 F.zd at 176; plummer v. Chemicàl Bank, supra
, 668 F.2d ar 658, are important indicia of rhe
propriety of settlement negotiations. Indeed, as
discussed more ñrlly below, plaintiffs, presettlement
preparation and discovery efforts in this case were
substantially more thorough than those in many other
decisions where settlements have been approvãd.
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B. The Fairness, Reasonableness ønd Adequacy of
the Proposed Settlement

[8] The cenrral question raised by the proposed
settlement of a class action is whether the
compromise is feir, reasonable and adequaæ.
There are weighry justifications, such ¿ui the
reduction of litigation and related expenses, for the
general policy favoring the settlement of litigation, 3
Newberg, Class Actions $ 5570c, at 479_g0 (1977);
cf . Williams v. First National Bank, 216 U.S. 5g2,
595, 30 S.Cr. 441, 445, 54 L.Ed' 625 (1910). In
part to realize these advantages of settlemenß
negotiated by lirigants, we have long recognized that
a district court's disposition of a proposed class
action settlement should be accorded considerable
deference, West Virginia v. Chas. ffizer & Co., 440
F.2d 1079, 1085 (2 Cir.), cen. denied sub nom.
Cotler Drugs, Inc. v. Chas. ffizer & Co.,,tO4 U.S.
871,92 S.Ct. 81, 30 L.Ed.2d lt5 (1971); Newman
v. Stein, 4& F.2d 689, 692 (2 Cir.), cen. denied
sub nom., Benson v. Newman,409 U.S. 1039, 93
S,Ct. 521, 34 L.H.2d 488 (1972): Ciry of Detroit
u,,Grinnell Corp., supra, 495 F.Zd at 454_iS (2 Cir.
1974): Pauerson v. Newspaper & Mait Detivery
Union, 514 F.2d 767, 17t (Z Cir. 1975). The trial
judge "is exposed ro the litigants, and their
strategies, positions and proof. He is aware of the
expense and possible legal bars to success. Simply
stated, he is on the hring line and can evaluate the
action accordingly." Ace Heating & plumbing Co.
v. Crane Co.; supra, 453 F.Zd at 34. Wi¡ile nis
principle does not appiy in full force when settlemenr
of a class action has been negotiated before a class
has been certified and a higher degree of judicial
scrutiny is required, panicularly when, as here,
there is nothing to indicate that the district judge felt
compelled ro do this, it is not wholly deprived of
force.

[9] Determinarion whether a proposed class action
settlement is fak, reasonable and adequaæ involves
consideration of two t5'pes of evidence. The
prinary coooern is with the zubstantive terms of the
settlercnt: 'Basic to this ... is the need to compare

t j:rrr of rhe compromise with the likely rewa¡ds
of litigation. " Protective Comminee for Independenr
Stockholders of TMT Trailer Ferry, inc. v. Anderson
, 390 U.S. 4t4, 424-25, gg S.Ct. 1157, I163, 20
L.Ed.2d t (1968). See also Newman v. *74 Stein,
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We are almost equally confident as .regards , the
substantive terms of the proposed seÍtlement.
Although the district court's discussion of this was

¡ather cursory, our own examination of the record
leads us to conclude that the court had before it
sufficient materials . to evaluate the settlement and
came to the correct conclusion.

Both the defendants and plaintiffs n Weinberger/
Panzirer submitted lengthy afhdavits to the disuict
court. These ca¡efully described the history of the
litigation and, more important, thorougNy canvassed
the evidence, both that supporting and that refuting
plaintiffs' claims. As noted above, this evidence
included the materials amassed in the trustee's
investigation, Since his claim of equitable
subordination required a detailed inquiry into the
relationship between the banks and Grant, which is
precisely the issue raised in the Weinberger/Parairer
ac'tions, his discovery efforts were extremely
relevant to the plaintiffs' claims. The lower court
also.had the unusual and imponant knefit of several
careful and well-reæoned opinions by Banlcruptcy
Judge Galgay, see pp. 7-8, supra. These opinions,
particularly as they related to the equitable
subordination question, provided excellent guidance
from a disinterested source on questions central to
the fairness and adequacy of the proposed
settlement. Taken together, these materials
provided a satisfactory record on which the district
court could base its decision.

Moreover, from what we have distilled from the
record, we think the district court's decision met the
higher standard of scrutiny we believe appropriate in
this case. *75 As plaintiffs' counsel observed, "[i]n
weighing the class' chance of prevailing on the
merits in the case against the banks it was ...
important to differentiate between proving the
liability of a bankrupt Grant to the class and proving
any liability on the part of the defendant banks, who
themselves lost hundreds of millions of dollars by
reason of their transactions with Grant during the
class period. " Levy Aff,rdavit tl 59. Central to
plaintiffs' claims agairst the banks under both the
federal securities laws and the common law was the
allegation that the defendants "were in a.position to,
and did, control, influence and participate in Grant's
operations." Consolidated Amended Complâint !l 28.
This precise point had been considered by Judge
Galgay in Grant's bankruptcy proceedings. He
said:

I am satisfied that in the case of Grant the
transactions befween the Bank Claimants and
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Grant are the result of arms-length negotiations
conducted in good faith and governed by the
dictates of sound þrr-s!¡sss. judgment. I have
reviewed the evidence and, in panicular, the
ponions of testimony elicited in examinations
pursuant to Bankruptcy Rule 205(a) 'which the

[objectants] claim establish conrrol and domination
on the pan of the Bank Claimants. The excerpts
referred to by the [objectants] consritute but a

small portion of the vast amount of information,
facts and materials considered by the Trustee. To
a considerable extent, the "factS" presented by the

[objectants] are based upon hearsay testimony,
disonions of testimony, out-of-context statements
or misstatements.
The record establishes the converse. It appears
that the action taken by Grant reflected
independent policy decisions and not rigid
submission to ùe dictates of the Bank Claimants.
Mr. Sundman, a chief financial officer of Grant
who had been appointed a director in 1974,
testified that he operated without instructions from
the Bank Claimants and that the advisory group
organized by the Bank Claimants n 1974 offered
neither suggestions nor opinions as to the business
operations of Grant. There,has been no evidence
introduced by the [objectånts] r,vhich would tend to
establish that the Bank Claimants prevented Grant
from initiating a proceeding under the Bankruprcy
Act in 1974 or 1975. The record demonstrates
that prior to the decision made by the Grant Board
of Directors during the end of.september 1975 to
seek relief under the Bankruptcy Act, both the
Bank Claimants and Grant management viewed
Grant as a turna¡ound situation and not insolvent.
Accordingly, it must be concluded ,that the
probabilities of success æ to the prosecution of
claims of equitable subordination are very remote.
In that context, the Trustee's recommendation is
well founded.

4 B,R. at76-77 (footnote omined).

Likewise the affidavit of plaintiffs' counsel
described the uncontradicted deposition ståtements of
various officers of Morgan,Guaranty to the effect
that the bank was "not capable or desirous of making
numagement decisions and did not attempt to tell
Grant how to run its business. "

The evidence adduced in discovery had also failed
to support plaintiffs' claims in other respects.
Colnsel for the plaintiffs averred that the evidence
indicated that "the banks themselves were misled by
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Grant's management's statements and projections
that the fortunes of Grant would recover." Levy
Affidavit fl 56. The allegation, advanced in rhe
Panzirer action, and Count III of the consolidated
amended complaint, that Morgan Guaranty's Trust
and Investment Division had sold approximately one
million shares of Granr common stock in 1973 based
on inside information obtained from peterkin
regarding Grant's financial condition, wÍN also
belied by the evidence. Peterkin resrified that in
1973 he had not foreseen Grant's later troubles.
Ha¡rison U. Smirh, Vice-Chairman of Morgan
Guaranty's Trust and Investment Committee,
testified that the decision to sell Grant securities had
been reached n 1972 and that no discussions with
Peterkin had occurred. Plaintiffs' counsel frankly
conceded, "[*76 w]e do not have any hard evidence
to contradict Smith" and admitted that the fact that
Morgan commenced selling Grant shares rn lgTZ
severely cut agai¡st his case.

We should rhus have no difficulty in affirming the
approval of the settlement were it not for appellants'
contentions based on the inclusion in the
consolidated amended complaint and thus in the
settlement of "state law" claims arising from the
purchase of Grant securities prior to the "class
period" but held into or beyond the period-a subject
to which we now turn.

C. The Inclusion of Claims Arising Out of the Mere
Holding of Grant Securities

ll lltl2l So far as concerns a class member who had
purchased Grant securities prior to and durrng the
class period, the courr clearly had jurisdiction to
entertain the clarms arising from mere holding as
well as those arising from purchase as a matter of
pendent jurisdiction. The requirement of. United
Mine Workers v. Gibbs, 383 U.S. 715, 7ZS, g6
s.ct. 1130, 1138, t6 L.H.zd 218 (1966), that
federal and state claims share a "common nucleus of
operative fact" before the doctrine may apply is
satisfied, as our discussion of the similarities
between the rule l0b-5 and the state common law
claims, pp. 3l-35, infa, demonstrates. Likewise,
there is no quesrion that plaintiffs' Rule l0Þ5 claims
are constitutionally "substantial". The requirement
of "an examination of the posture in which the
nonfederal claim is asserted and of the specihc
statute that confers jurisdiction over the federal
claim, in order to determine whether 'Congress ...
has ... expressly or by implication negated' the
exercise ofjurisdiction over the particular nonfederal
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clarm," Owen Equipment & Erection Co. v. Kroger,
437 U.S. 365, 373, 98 S.Ct. 2396, Z4OZ, 5.7
L.Ed.2d 274 (1978), is readily met since rhe
Securities Exchange Act's conferral of exclusive
jurisdiction on federal courts, $ 27, for violations of
that act permits adjudication of all related claims
only in those courts , see International Controls
Corp. v. Vesco, 593 F.zd 166, 175 n.5 (2 Cir.),
cen. denied, 42 U.S. 94t, 99 S.Ct. 2gg4, 6l
L.Ed.2d 3ll (1979).

ll3l A more difficult jurisdictional question would
be raised by the inclusion of persons having only
claims arising from purchases prior to the class
period, if such there be. Such a person would lack
the federal claim necessary as a predicate to pendent
jurisdiction; federal jurisdiction with respec to him
seemingly would have to rest on the notion that when
there is federal jurisdiction over the claims of many
parties having both federal and state claims with a
cornmon nucleus of law and fact, a federal court, in
the exercise of sound discretion, may also join as
plaintiffs persons holding only state claims having
such a nexus.

The law on this subject, including the Supreme
Court's decision n Aldinger v. Howard,427 U.S. l,
96 S.Cr. 2413, 49 L.H.Zd 276 (1976), is frrlry
discussed in 3A Moore, Federal practice 

11 20.07
I5.-11-t5.-31 (t982). Although the Atdinger Court
disapproved of the joinder of a pendenr parry
defendant in the case before it, the Court explicitly
limited its conclusion to "the issue of so.called
'pendent party' jurisdiction with respecr to a claim
brought under [28 U.S.C.] gg 1343(3) and [42
U.S.C.] 1983", id. ar lB, 96 S.Ct, at 2422, and
noted that "[o]ther starutory grants and other
alignments of parties and claims might call for a
different result, " id. , and that "it would be as unwise
as it would be unnecessary to lay down any
sweeping pronouncement upon the existence or
exercise of such jurisdiction", ¡d,

The circumstances here are about as powerful for
the exercise of pendent party jurisdiction as can be
imagined. The exclusivity of federal jurisdiction
over claims for violation of the Securities Exchange
Act makes a federal court the only one where a
complete disposition of federal and related state
claims can be rendered. Cf. the Cou¡t's comment
n Aldinger ¡t¿1 't[w]hen the grant of jurisdiction to a
federal court is exclusive, for example, as in the
prosecution of tort claims against the United States
under 28 U.S.C. $ 1346, rhe argument of judicial
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economy and convenience can be coupled with the
additional argument +77 that only n federal court
may all of the claims be tried together,'! 427 U.S. at
18, 96 S,Ct. at2422. The concern most,frequently
voiced with regard to the pendent party,docuine is
that it requires a party not,otherwise subject to suit
in federal.court to defend himself in that forum, see

Aldinger v. Howa¡d, supra, 427 U.S, at 18, 96 S;Ct.
at 2422. In- this case pendent party jurisdiction
serves, see Almenares v. Wfman, 453 F.zd 1015,
1084-85 (2 Cir. I97l), cen. denied,405 U.S. 944,
92 S.Ct. 962, 30 L.H.zd 815 (1972), to extend
federal jurisdiction to a ne\4/ group of, plaintffi.
Pursuant to the,opt,out procedures established by the
district court, plaintiffs who did not wish to have
their claim settled in a federal forum and in fact
received notice of the settlement needed only to
request exclusion. Finally, the state law claims
asserted on behalf of the pendent plaintiffs are
already before the .federal courts, having been
asserted on behalf of persons who purchased Grant
securities during the class period. IFNl5]

FN15. Our holding regarding pendent party
jurisdiction is also limited to rhe peculiar
"alignment of panies and claims" involved here,
namely, the joinder of plainriffs in a senlement of
an action involving Rule l0b-5 and sate law
claims. Blue Chip Stamps v. Manor Drug Stores,
421 U.S. 723, 95 S.Cr. 1917, 44 L.EÅ.zd 539
might be read as discerning a congreséional intent
to preclude the joinder of mere holders of
securities in Rule l0F5 cases in federal, coun,
because of a desire to prevent disruption of the
nation's businesses. and to reduce vexatious
litigation, 421 U.S. ar 73949, 95 S.Ct. at
1927-31 . Whatever the strength of this argument
as to claims that are proceeding to litigation, it
surely is inapplicable when, as here, extension of
pendent parry jurisdicrion permits the
comprehensive settlemenr of plaintiffs' claims,
thus funhering the policies underlying Blue Chip
Stamps. We need not now decide how Blue Chip
Stamps would affcct the assertion of pendent
plaintiff jurisdiction in a case not involving a

settlement.

Appellants contend further that what,was done here
with respect to claims arising out of purchases of
Grant securities before the class period was, for all
practical purposes, what we condemned n Nøionnt
Super Spuds, Inc. v. New York Mercantile Exchange
, 660 F.2d 9 (2 Ctr. l98l). We disagree. In that
case class certif,rcation had been ordered fairly early
in the game; the class was limited to persons who
had purchased May 1976 Maine Potato Furure
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Contracts and were damaged in liquidating such
contracts between April 13, 1976, and the close of
trading on May 7, 1976. The settlement, executed
a year after'notice of the cenification had been sent
and long after the opring our period had expired,
purported to settle claims going beyond those
asserled on behalf of this class and including the
objector's claims fori losses on contracts which were
not'liquidated on or before May 7, 1976, bur on
which he claimed to have suffered a loss thereafter.
However, the proceeds of the settlement were to go
solely to persons who had suffered losses on
contracts which were liquidated on or before May 7,
r976.

The situation here is quite different. Before the
class was certif,red, it was expanded to include
persons holding state âs well as federal claims. The
notice:sent to security holders clearly stated'this and
afforded an opporn¡nity to opt out. Moreover, the
settlement made provision for payments to holders of
state claims although these were generally less than
to holders of federal claims. We have no intention
to depart in any way from National Super Spuds ;

we simply find it inapplicable to the facts here and
hold, in agreement with other couns, that there is no
rigid rule ag¡ins1 the addition of new claims shortly
before submission of a proposed settlement provided
that proper notice and oppornrnity for opting out are
afforded, see Cherner v. Transitron Electronic Corp.
, 221 F.Supp. 48, 50 (D.Mass.1958); Heddendorf
v. Goldfine, 167 F.Supp. 915, 921, 928
(D.Mass.1958); Pergament v. Frazer, 93 F.Supp.
13, 20 (E.D.Mich.l950), afr'd sub nom., Masterson
v. Pergament,203 F.2d 315 (6 Cir.), cen. denied,
346 U.S. 832, 74 S.Cr. 33, 98 L.Ed. 355 (1953),
and that the settlement fairly and adequately provides
for the new claims. ' See also National Super Spuds
v. New York Mercantile Exchange, supra, 660 F.2d
at l8 n.7; TBK Partners Ltd. v. Western Union
Corp., 675 F.2d,456 (2nd Cir. 1982).

*78 [4][l5] In consideri¡g whether rhe senlemenr
discriminated unfairly against the state versus the
federal claims, we confront the reiterated contention
by appellants that the srare law fraud and breach of
frduciary duty claims faced less worrisome legal
obstacles than did the federal securities law claims.
Such a position nrns counter to generally received
learning. 5 Jacobs, Litigation and Practice under
Rule 10b'5, $ 11.01, at l-272 to 1-273 (1981)
(footnoæs omitted) ("it is now generally agreed that

lrule] 10b-5 is procedurally more advantageous and
substantively broader than the common law.') (citing
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cases); Shapiro v. Merrill Lynch, Pierce, Fenner &
Smith, Inc. , 495 F .2d 228, 239 (2 Cir . I 97a) (citing
cases). For example, the plaintiff's burden of proof
in a common law fraud case--clear and convincing
evidence--is more demanding than in a Rule l0b-5
case. Rudman v. Cowles Communications, Inc., 30
N.Y.2d l, 330 N.y.s.2d 33, 280 N.E.2d 867
(1972): Pierce v. Richnrd Ellis & Co.,62 Misc.2d
771, 773, 310 N.Y.S.2d 266,269 (Civ.Ct.1970);
Ajax Hardware Mfg. Corp. v. Industrial plants
Corp.,569 F.2d l8l, 186 (2 Cir. 1977): 5 Jacobs,
supra, at l-277. Similarly, Rule l0b-5 is rypically
regarded as better suited than cornmon law fraud
principles for application to novel theories of
securities frauds--which is admittedly the type of
action involved n Weinberger/Panzirer, see, e.g.,
Frohlíng, The homoter and Rule l0b-5; Basis for
Accountabiliry, 48 Cornell L.Q. 2j4, 290 (t963).
The one element in which Rule l0Þ5 is more
rigorous against a plaintiff than New york law,
which appellants assume would apply ro the common
law fraud ciaims, is its requirement that the fraud be
"in connection with" the purchase or sale of a
security, see Blue Chip Stamps v. Manor Drug
Stores,42l U.S. 723,730,95 S.Ct. 1917, t922, 44
L.Ed.zd 539 (1976), in conrrasr to the rule of New
York law whereby persons who merely held Grant
securities would have been permitted to show
reliance by proving that defendants' alleged
misrepresentations and nondisclosures caused them
to hold securiries they would otherwise have sold.
Continental Insurance Co. v. Mercadante,222 A,.D.
181,225 N.Y.S. 488 (1927): 24 N.y.Jur.Fraud and
Deceit g ló5, at 233-34 (t962 &. 1982 Supp.).
This, however, simply shows which claims get into
the federal basket, not that those that don,t are more
valuable than those that do. In the light of all this,
we conclude that the common law fraud claims
against the defendants were generally less valuable
than the Rule l0b-5 claims of actual purchasers of
Grant securities, and that it was not unfair for the
settlement's distribution formula to reflect this.

t16l We are similarly unimpressed by the
appellants' contentions as to the strength of their
common law breach of fiduciary duty claims.
Appellants make much of the point that under New
York law the general rule that plaintiff has the
burden of proving fraud is "somewhat relaxed in
cases where a fiduciary relation exists between the
parties to a transaction, and where one has a
domina¡rt and controlling force over the other", 24
N.Y.Jur. $ 278, ar 360 (1962 &. 1982 Supp.).
Application of this principle ordinarily has been
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limited to relationships such as those between
"guardian and ward, trusree and cesrui que trust,
attorney and client, and physician and patient", ld.,
with more recent exrensions to relationships such as
those between social worker and client, Hector M. v.
Commissioner of Social Seryices, l0Z Misc.2d 676,
425 N.Y.S.2d 199 (Family Ct. N.y.City 1980) (ad
hoc application only), and nursing home and parienr,
Gordon v. Bialystoker Center &. Bikur Chotim, Inc.,
45 N.y.2d 692,4t2 N.y.S.2d 593, 385 N.E.2d 285
(1978). In order for the principie to appty plaintiffs
must affirmatively show the existence of a fiduciary
relationship between defendants and themselves,
which requires judicial inquiry into the legitimate
expectations of the parties and, more generally, the
practical implications of recognition of a fiduciary
relationship, 24 N.Y.Jur. ç 278 (1962 & tgïz
Supp.); see Diamond v. Oreamuno, 24 N.Y.2d
494, 30t N.y.s.2d 78, 248 N.E.2d 910 (1969);
Frigitemp Corp. v. Financial Dynamics Fund, 524
F.zd 275, 278-19 (2 Cir. 1975). plainriffs woutd
have faced serious diff,iculties in establishing the
existence of a *79 fiduciary relationship between a
lending bank and the security holders of a borrowing
corporation. While such a development is not
beyond the realm of possibility, it would have
required a significanr exrension of existing
procedures. The hduciary relation recognized in
Dianond v. Oreamuno, supra --between a ûranager
of a corporarion and its sha¡eholders--has been
accorded such status for nearly a century. In
contrast, appellants have cited us to no decisions in
which a fiduciary relationship was found to exist
between a bank and its borrower's security holders.
Moreover, the extension of fiduciary principles to
this relationship would face serious obstacles, such
as arguments that lending relations between banks
and large corporations are the product of arm,s-
length bargaining and that it would be anomalous ro
require a lender to act as a fiduciary for interests on
the opposite side of the negotiating rable. tFNl6l
Similarly, Bankruptcy Judge Galgay's hndings that
"the ûansaction between the Bank Claimants and
Grant a¡e the result of arms-length negotiations" and
"the action taken by Grant reflected independent
policy decisions", 4 B.R. at 76-77, would cur
strongly against the application of fiduciary
principles to the banlcs in this case.

FNl6. Cf. Rader v. Boyd,252 F.2d 585, 587 (10
Cir. 1958) ('Parties may assuredly deal at
arm's lengfl for their mutual benefit without
raising a confidential relationship between
them.") In passing on a settlement we are
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I'not to ... rgsolve unsettled legal questions",
Carson v. American Bran4s /¿c.,,450 U.S.
79? 88 n.14, l0l S.Ct. ,993, 998 n.14, 67
L.Ed.2d 59 (1981), which a theory of
recovery based on breach of frduciary duty
by the lenders surely would be.

[7] Even assuming that the banks could be shown
to sfqnd in a fiduciary relation to Grantls security
holders, the record indicates that neither they nor
Peterkin, who as a director concededly was in such a
relation, engaged in any, wrong-doing. Indeed, as

the above-quoted fndings of Judge Galgay on the
closely.related subject of equitable subordination
show, see pp. 24-26, supra, there is virtually no
evidence tha! the defendants engaged in any
wrongdoing in their dealings with Grant. In,light of
all this, we agree with appellees that the state law
claims were extremely weak and that the proposed
settlement's treatment of such claims.was fair and
adequate, even though the fairness of the t¡eatment

-of claims added on the eve of settlement is subject to
especial scrutiny. Finally, as to the settlement's
release of unasserted class claims.arising out of ,the

facts underlying the consolidated amended
complaint, appellants have suggested no such claims,
and we are aware of none, which would have had
even the slight chance of success that the Rule l0b=5
and common law claims possessed.

D. The Lack of an Evidentiary Hearing

[8] We next deal with appellants' contention that
the district court erred in refusing to conduct an
evidentiary hearing preceded by additional discovery
on the adequacy of the settlement. As the court
below observed, counsel for appellants have had
complete access to the extersive materials compiled
in this litigation i¡ the bankruptcy proceedings, and
their state court claim provided them wirh yet
another route'for discovery. Appellants app€ar to
have done little to explore any of these options. In
addition, they came forward with no specific
objections to the substantive fairness of the
settlement, and they have provided no specific
criticisms of Judge Galgay's careful examination of
the relationship between the banks and Grant.
Moreover, aside from expressing a desire to cross-
examine plaintiffsi counsel regarding their efforts in
the litigation, appellants did not suggesr what further
effons at discovery might be pursued.

On these facts we see no reason to require an
evidentiary hearing preceded by discovery. The
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only objections raised by appellants which have
required serious consideration deal with points of
law. : Given the adequacy of the existing record and
the: absence of cogent facrual objections to the
settlement, we do not see what purpose an
evidentiary hearing would have served. As we said
n City of Detroit v. Grinnell Corp., supra, 495,F.2d
at 464i

*80 Although the parties reaching the ,senlement

have the obligation to support their conclusion to
the satisfaction of the District Court, once they
have done so, they are not under any recurring
obligation to take up their burden again and again
ad infinitum unless the objectors have made a clear
,and specif,ic showing' that virâl material was
ignored by the District Court.

III. Propriety of the Fee Awa¡d against Appellants

One other matter requires,discussion. On February
13, 1981, hve days before the scheduled February
l8 fairness hearing, Mr. Brewer served subpoenas
duces tecun on counsel for both plaintiffs and
defendants. The subpoena served on'lead counsel
for the banks, Davis Polk & Wardwell, soughr
production of "[a]ll documents and records
relating to the cornmencement, prosecution and
settlement" of the Weinberger/Panzirel action, and
listed ten categories of documents. Mr. Brewer
claims that ín a subsequent phone conversation with
an attorney at Davis Polk he limited the scope of,the
subpoena; the attorney averred that even if Mr.
Brewer's recollection was correct, he continued to
seek production of an extremely wide range of
mâterials, many of which he must have known to be
privileged.

On February 17 Davis Polk applied for an order ro
show cause why an order quashing the subpoena and
awarding Morgan Guaranty $1,800 in anorneys' fees
and expenses should not be issued. Counsel for the
plaintiffs also moved to quash the subpoena, but did
not seek a fee award. Judge Duffy did not sign the
Davis Polk o¡der, but, in an endorsement on the
application, søyed the subpoena. A copy ofJudge
Duffy's endorsement was delivered to Mr. Brewer
on February 17; although it appears he wæ nor then
informed of Davis Polk's request for fees. At the
February 18 fairness hearing, Judge Duffy briefly
questioned Mr. Brewer as to why he had served the
February 13 subpoenas. Not satisfred with Mr.
Brewer's responses, he imposed two $2,500 fee
awards against him, one to plaintiffs' atrorneys, and
the other to Davis Polk. These were later reduced
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to a single $1,800 awa¡d to Davis polk.

Appellees argue that the award against Mr. Brewer
was warranted because he acted "vexatiously both in
issuing subpoenas seeking obviously privileged
materials ... and in doing so without having properly
identif,red any client or having properly hled any
objections." Mr. Brewer vigorously denies these
charges, averring that "the subpoenas in question
were issued by my office in good faith on my parr
and in the honest belief and expectation that the
proceedings at the hearing on the fairness and
adequacy of the proposed settlemenr would be
evidentiary and adversary in nan¡re." Brewer
Affidavit fl 4. He stared that he intended to use the
documents produced to attack the adequacy of
plaintiffs' preparations for the case.

tl9l "The general American rule governing
allocation of the costs of litigation places the burden
of counsel fees on each pany ...." Nemeroff v.
Abelson, 620 F.2d 339, 348 (2 Ch. t98O), citing
Alyeska Pipeline Service Co. v. Witderness Sociery,
421 U.S. 240, 247, 95 S.Cr. 16t2, t6t6, 4
L.Ed.2d I4l (1975). There is, however, an
"exceptional power to shift fees where an action has
been commenced or conducted 'in bad faith,
vexatiously, wantonly or for oppressive reasons.' "
F. D. Rich Co. v. United States ex rel. Industrial
Lumber Co., 4I'l U.S. lt6, lZ9, 94 S.Ct. 2157,
2165, 40 L.Ed.2d 703 (1974): Browning Debenture
Holders' Committee v. DASA Corp., 560 F.Zd lOTg
(2 Cir. 1977). We have previously found rhar a
procedural step such as the issuance of ',dragnet
subpoenas", id. at 1088-89, may constiture bad faith
or vexatiousness. We have required, however, a
high degree of specifrcity in the factual findings of
lower cou¡ts when attorneys' fees a¡e awarded on
the basis of bad faith, ¡d. ar 1089, and that there be
"clear evidence" that the challenged actions "a¡e
entirely without color and [are taken].for reasons of
harassment or delay or for other improper
purposes", Nemeroffv. Abelson, supra,620 F.2d at
348, quoting Browning Debenrure Hoàers'
Commiuee v. DASA Corp., supra,560 F.2d at l0gg.
These requirements are a sound means of ensuring
that persons with colorable *81 claims will not be
deterred from pursuing their rights by the fear of an
awa¡d of attorneys' fees against them, see rd. at
1088.

irnposed--even in favor of the plaintiffs who had not
sought one--no reasons were stated. In a brief order
of March 26, 1981, the court characterized the
subpoenas as "on their face, grossly overbroad".
The order also relied on the fact that "there were no
objections" to the settlement in derermining that the
issuance of the subpoenas was improper.

The record does not suppon a hnding that there was
"clea¡ evidence" of bad faith or vexatiousness. Mr.
Brewer contends that he was expecting an
evidentiary hearing to be held on February lg and
that he needed to have the documents in coun,
particularly since the affidavits supporring the
settlement were not yet available. His phone
conversation with Mr. Lewis narrowing the scope of
the document request was at least some evidence that
he had not in fact been acting in bad faith in issuing
the February 13 subpoenas. As noted previously,
the judge erred with respect to the absence of any
objections to the proposed settlement. Davis polk
contends that Mr. Brewer had no standing to be
heard on February l8 since all his clients who had
filed objections had withdrawn them. The judge did
not so find and this is not plain to us. In shon,
while not applauding Mr. Brewer's conduct, we do
not think it reached the level at which the sanction of
a fee award would be justihed.
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The judgment approving rhe settlement is affirmed.
The order imposing sanctions on Brewer is reversed.
No costs.

FURTHER ORDER ON PETITIONS FOR
REHEARING

On September 10, 1982, we entered an unpublished
order on petitions for rehearing and suggestions for
rehearing in banc f,rled by both sets of appellants
with respect to our opinion of July 14, 19g2, slip
opinions at 61, in which we affirmed an order of
Judge Duffy, in the Districr Courr for the Southern
District of New York, approving the settlement of
class actions brought by purchasers of W.T. Grant
Co. securities alleging violations of federal and sute
securities law. We corrected a facrual shtement,
slip opinions at 67, full paragraph, last sentence, in a
nnnner stated therein. Beyond that we noted the
contention made on behalf of the Coyne appellants
tåat by affirming Judge Duffy's order approving the
settlement despite his failure to render more tl¡an a
cwsory opinion, we had placed ourselves in conflict
with /n re General Morors Corp. Engine lwerclunge
Litigøion, 594 F.2d l106 (7 Cv.), cen. denied sub

[20] The district court offered little by way of
explanation for its fee awa¡d. At the February lg
fairness hearing, when the awards were initially
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nom. Oswald v. General Motors Corp., 444 ¡1 .5.
870 (1979), and Girsh v. Jepson, 521 F.zd 153 (3
Cir.1975), and indeed had ignored the command of
Protective Committee for Independent Stockholders
of TMT Trailer Ferry, Inc. v. Anderson, 390 U.S.
414 (1968). We stated that we had no intention of
doing anything of the sort but rather had regarded
this as a unique situation where, because of the

careful and well-reasoned opinions of Bankruptcy
Judge Galgay on closely related issues arising rn the

bankruptcy liquidation of Grant, the district judge

could properly have considered himself relieved of
what would otherwise have been his obligation to
make a detailed assessment of the settlement. See

slip opinions at 74. However, because the point had

not been adequateiy brought to our attention, we had

not sufficiently focused on the fact that Judge

Galgay's fÏndings and conclusions were being
seriously anacked in an appeal in the Grant
bankruptcy proceedings that would shortly reach this
court. We therefore directed that argument on the
appeal from the order of Judge Duffy affrrming
Bankruptcy Judge Galgay's order in the Grant
bankruptcy proceedings (hereinafter the Cosoff and
Miller appeals) be heard before this same panel and
ordered that issuance of the mandate in this case by
suyed pending further order of this court.

Because of the number of issues raised in the Cosoff
and Miller appeals, the need to supplement the
inadequate record that had been filed, and the fact
that Judge Duffy had rested his approval in that case

primarily *82 on res judicata, disposition of those
appeals has taken longer than we had anticipated.
However, by decision filed today, In re W.T. Grant
Co., we have generally approved Judge Galgay's
findings of fact and conclusions of law in his opinion
of February 20, 1980, 4 B.R. 53, as suppiemented
by his order of June 23, 1981, approving the
settlement with the subordinated debenrureholders
there at issue. Specifically, after examining the
findings and conclusions submitted by counsel for
the trustee in bankruptcy in that case, we have
rejected the assertions made by auorney Brewer,
both in that case and in this, that Judge Galgay had
simply rubber-stamped the submissions of counsel
for the trustee, a practice disapproved by United
States v. El Paso Natural Gas Co., 376 U.S. 651,
656-67 (1964). Taking note of that decision Judge
Galgay said he had adopted the trustee's proposed
findings of fact where he had found no reason to do
otherwise; however, he formulated his own
discussion of the law of equitable subordination, the
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issue that is of particular moment here. In light of
his opinion and our own examination of much of the
evidence, we find that the chances of plaintiffs'
estabiishing that the banks promoted a public belief
in the viability of Grant which the banks did not
share are extremely problematic.

We thus adhere to our opinion of July 14, 1982. In
doing so we reaffirm the duty of district judges in
this circuit to make a considered and detailed
assessment of the reasonableness of proposed

settlements of class actions, as held by the Third
Circuit in Girsh, supra, 521 F.2d 153, 157-58,
159-60, and by the Seventh Circuit n General
Motors, supra, 594 F.2d 1106, ll32n.44.

The factual corection made by our order of
September 10, 1982, is further revised as follows:
Strike last sentence of the full paragraph on p. 67
and substitute:

Eleven bondholders appealed this order to the
District Court for the Southern District of New
York (Conner, J.), which stayed consideration of
the appeals so that Bankruptcy Judge Galgay could
supervise continuing negotiations among the
bankruptcy trustee, the indenture trustee, the
banks, and the debentureholders for an improved
offer to the latter. Counsel for the
debentureholders who had appealed from the order
approving the earlier offer stipulated that these

appeals be withdrawn with prejudice, and this was
so ordered. On June 23, 1981, an amended offer
was approved by Judge Galgay. Two groups of
debenrureholders appealed to the District Court
(Duffy, J.) from the order approving the amended
offer. In an opinion and order dated March 15,

1982, Judge Duffy affirmed the order, 20 B.R.
186. He rested his decision primarily on the
ground of, res judicata, although he also stated that
the appeals were without merit. Two groups of
debentureholders have appealed to this court.

The petitions for rehearing a¡e thus granted insofar
as concen$ the correction of the factual statement

but a¡e otherwise denied. The clerk will take

appropriate steps with respect to appellants'
suggestion for rehearing in banc. The stay of the

mandate will be revoked if no judge in regular active
service requests rehearing in banc or, if this is done,
such a request is denied.

END OF DOCUMENT
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c
Appellate Court of lllinois, First Disrict, Third

Division.

WEISS MEDICAL COMPLEX, LTD., Plaintiff-
Appellant,

v.

Sun C. KIM, M.D., and Chusak Ladpli, M.D.,
Defendants.Appellees.

No.79-2475.

June 25, 1980.
Rehearing Denied Aug. 13, 1980.

Medical clinic corporation brought action to enforce
resricdve covenant contained in eryployment
conEacts of two doctors which covenant prevented
doctors from practicing within ten-mile area of clinic
for one year after leaving clinic and from soliciting,
corresponding or contacting any ciinic patient except
for benefit of clinic during this time period. The
Circuit Court, Cook County, George J. Schaller, J.,

entered an order denying clinic's motion for
preliminary injunction, and clinic filed interlocutory
appeal, The Appellate Court, McNamara, J., held
that: (l) clinic was not entitled to preliminary
injunction against one former employee-doctor,
whose contract was cancelled by oral agreement with
representative of clinic; (2) four members of board of
di¡ectors of clinic had personal interest i¡ matter
before the board of eliminating restictive covenants,
stood to benefit from elimination of covenants, and
were thus, disqualified to vote such benefit of
removal to themselves; (3) action of board rn voting
to eliminate restrictive covenánts was voidable; and'
(4) shareholders' refusal to ratify action of board of
di¡ectors voided actiou ofboard.

Affirmed in part; reversed and remanded in part.

West Headnotes

lll Injunctioo C=r¡ASs
212kr38.39

(Formerly 2l2kl37(l))

Medical clinic was not entitled to preliminary
injunction preventing former errployee doctor from
practicing within ten miles of clinic for one year after
leaving the clinic and from soliciting, corresponding,
or contacting clinic's patients except for benefit of
clinic during this time period pursuant to restictive
covenant contained in errployment contract where
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doctor's confract had been cancelled by virnre of oral
agreement with representative of clinic.

l!] Corporations F¡tO(t)
r01k3 10(l )

lll Corporations Þ¡l¿(t)
r0lk314û )

Duties,irrposed upon a di¡ector of a corporation as a

fiduciary require him to manage the corporation with
undivided and unqualified loyalty, and prohibit him
from.profiting :personally at corporate expense or
permitting his private interests to clash with those of
his corporation.

þ[ Corporations CÞzPg(s)
101k298(5)

A director for a corporation who has a personal
interest in a subject under consideration is
disqualified to vote on the matter and may not be
counted for the purpose of making a quorum" S.H.A.
ch. 32, $ 157.37.

l!| Corporations Þ¡r¿(t)
l0rk314(1)

Whether a di¡ector of a corporation is personally
interested'in a matter before board of di¡ectors is a
question,of fact. S;H.A. ch.32,$ 157.37.

þ] Corporations È¿zo(t)
1 01k426(1 )

Where there is no quorum because of disqualification
of directors, a contract executed pursuant to a

resolution of the board is voidable and may be

rendered valid by shareholder ratification. S.H.A. ch.
32, $ 157.37.

þl Corporat¡ons CÞzss(s)
101k298(5)

Four members of board of directors of medical clinic,
whose enployment conEacts with clinic contained
restrictive covenant preventing them from pracficing
within ten-mile area of clinic one year after leaving
clinic and from soliciting, corresponding, or
contacting clinic patients during this time period
except for benefit of clinic had personal interest in
matter before the board of eliminating restrictive
covenant, stood to benefit from elimination of
covenant, and were thus, disqualified to vote such
benefit of remoVal to themselves. S.H.A. ch. 32, $
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lfl Corporat¡ons ÞZqg(S)
r 0tk298(s)

Action of board of di¡ectors of medical chnic in
voting to eliminate restrictive covenant contained in
ernployment confiacts preventing errployee doctors
from practicing withrn ten-mile area- of clinic one
year after ieaving clinic and from soliciting,
corresponding, or contacting ciinic patients during
this time period except for benefit of clinic was
voidable where qualified majority of boa¡d of
directors had failed to vote on the matter. S.H.A. ch.
32, 5 t57.37.

l!!l Corporations ÞZSS(I)
r01k298fi)

Medical clinic corporation's shareholders' refr¡sal to
ratify action of board of di¡ectors, made without a
qualified majority of board, eliminating restrictive
covenant in employment contracts of errployee
doctors which prevented doctors fiom practicing
within ten-mile area of clinic fo¡ one year after
leaving clinic and from soliciting, corresponding or
contacting clinic patients during such time period
except for benefit of clinic constituted repudiatìon of
the board's acfior¡ which was uoi.lubl", and
resolution to remove restrictive covenants from all
existing errployment conEacts was not binding on
clinic.
*111 **960 ***251 Sperling, Slater & Spitz,

C.nicag-9 (Stephen J. Spirz, Chicago, of counsel), for
plaintiff-appellant.

Blumenthal & Stavins, Chicago (Milton M.
Blumenthal and Richard Lee Stavins, Chicago, of
counsel), for defendants-appellees.

the trial court entered an order denyrng plaintiffs
motion for a preliminary injunction. Þlaintiffs
interlocutory appeal challenges the finding that the
board of director's action removed the iestrictive
covenants. Plaintiff does not, however, contest the
court's ruling that an oral agreement rescinded Kim's
resFictive covenant. Since Kim admittedly is not
bound by the resfictive covenant at issue, the fiial
court correctly denied plaintiffs request for a
prelimrnary injunction as to him.

Plaintif{ an Illinois corporation, is a medical clinic
located in Harvey, Illinois. Defendants are
physicians licensed to pracrice medicine in Illinois.
On October 10, 1972, and April ll, 1973, Kim and
Ladpli, respectively, entered into enployment
agreements with plaintiff Each conüact **961
r'r'r'252 contained the following pertinent provisions:

"You agree to be erlployed by (plaintifÐ for a
period ofone year * * *. After the one-year period,
your enployment and this understanding will be
automatically renewed upon the same
understanding as contained in this letter unless
either (plaintiff) or you give notice in writing to the
other not less than 90 days prior to the end of the
year.
You recognize that the services which you will
render to (plaintiff) are of unique and exüaordinary
character and you agree not to perform medical
services individually or in connection with any
other person, firrr¡ associafion or corporation
within a ten mile radius of the business location of
(plaintiff), both during your employment and for
one year-after the expiration of your errqployment
and for the same period you agree not to solicit,
conespond or contact any patient except for the
benefit of (plaintiff). In the event it is necessary to
continue treating any patients after termination of
your employment, the value of your services
performed after termination will be fairly
determined by (plaintiff). !r * {r Since we are sure
you recognize your uniqueness to (plaintiff), ifthis
paragraph is violared, (plaintiff) at its option shall
be entitled, in addition to any other nghts, to enjoin
you.tt

_Defendants resigned from the clinic on May 31,
1979, but remained affiliated with plainriff on a
part-time basis until Seprember 24, lg7g. *ll3
During June through September 1979, defendants
also performed medical services in their own
offices in Park Forest, Illinois.

On October 29, lg7g, plainriff filed a verified
conplaint for injunctive and other relief alleging
that defendants breached their post-employrient

McNAMARA, Justice:

lllPlaintiffi Weiss Medical Conplex, Ltd., brought
this action to enforce *ll2 a réstrictive covenant
provision contained in the enployment contracts of
defendants, Drs. Sun C. Kim and Chusak Ladpli.
Following a hearing, the fial court found that the
resu'ictive covenant in Kim's contact was cancelled
by virtue of both an oral agreement with a
representative of plaintiff and an action of plaintiffs
board of di¡ectors. The court further concluded that
the resbictive covertant in Ladpli's contract was not
eliminated by oral agreement but was cancelled by
the aforementioned corporate action. Accordingly,
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restrictive covenant by neatrng plaintiffs patients
without plaintiffs knowledge or consent and by
rendering treatment within a ten mile radius of the
facility after leaving the clinic. Defendants filed a

verified answer and motion to strike asserting, in
pertinent part, that the employmeut agÌeements
containing the restrictive covenant were cancelled
by corporate action of plaurtiffs board of di¡ectors
on February 3, 1977.

On November 16, 1979, a hearing commenced on
plaintiffs motion for prelimrnary rnjunction and the
following relevant evidence was adduced:
Beginning in 1972, newly hired physicians entered
into written employment contracts with plaintiff
which contained the foregoing resrictive covenant
and provided for a fixed salary. Because this salary
arrangement was not successful hnancially,
plaintiff adopted an "incentive pay plan", effective
November l, 1976, under which physicians were
paid on a commission basis with a minimum salary
"draw." In February, 1977, plantiffs by-laws
provided that the number of di¡ectors on the board
should be an odd number not less than the number
ofshareholders. There were twelve shareholders at
the time, of whom seven were elected di¡ectors.

All seven di¡ectors were present at the meefing of
the board ofdi¡ectors on February 3,1977. Four of
these di¡ectors, including Ladpli, had written
enqployment contracts containing the restrictive
covenant at issue. Thomas Maloney, business
administrator of the clinic, also attended the
meeting. The corporate minutes of the meeting
read in relevant part:
"After some discussiog to make it easier for
physicians being 'eased out' of the clinic under the
incentive system to leave and to make it easier for
future physician recruitrnent, it was unanimously
decided that the 'restrictive covenant' on all
existing conhacts be removed. Mr. Maloney also
stated that new employment agreements are berng
wsrked on by Jerry Biederman. (Plaintiffs
corporate counsel)."

Witnesses offered different accounts of who
nitiated the discussion about the restictive
covenants as well as the reasons underlyrng the
board's decision. Dr. Oleg Prozorovsky, then
chairman of the board, testified that there was
discussion conceming the fact that some doctors
were drawingtt*962 r.t t<253 relatively high salaries
unjustified by their production. There was also
discussion that removal of the restictive covenants
would make it easier for doctors who were not
producrng sufficiently to leave the clinic and would
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facilitate the hiring of new physicians. He did not
recall who inroduced the topic of resrictive
covenants. Dr. Constante F. *l14 Vallejos, another
director, testified that Maloney indicated some
doctors were dissatisfied with the incentive
progtam and mrght sue plaintiff for thei¡ salaries.
Vallejos also related that something was mentioned
about easing out non-productive doctors by
removing restrictive covenants. Vallejos and
Prozorovsky, neither of whom had restrictive
covenants, testified that deletion of the covenants
was in plaintiffs best interest. Ladpli testified that
Maloney init¡ated the discussion concerning the
restrictive covenants. Ladpli had no knowledge,
however, of any particular doctor being eased out.
Maloney, who prepared the minutes, did not
remember who presented the subject of restrictive
covenants, and did not recall any discussion about
plaintiffs intent to eliminate any doctors.

After reviewing the minutes, Mr. Biederman sent a
memorandum to Dr. Robert Gloss, president of the
clinic, expressing reservations about the vote to
termitrate restrictive covenants. Biederman
explained that the resolution might be void or
voidable, and that the directors, being on both sides
ofthe contractual arrangement, may have breached
theu fiduciary duties. Gloss w¡ote back to
Biederman stating that the board of directors had
passed a "preliminary resolution removing the
'restrictive covenant' on all existing contracts."
Biederman informed Gloss that the proper way to
remove the resFictive covenant and to protect the
di¡ectors was to obtain shareholder approval.
Biederman advised Gloss to meet with Dr.
Frederick Weiss, the majority shareholder, to find
out if he were amenable to deleting the restictive
covenant from the employment contracts.

On June 6, 1977, a shareholder's meeting was held
at which Weiss, arirong others, was present. The
minutes provide, in relevant part, as follows:
"It was requested by Dr. Gloss that the
shareholders ratify the actions of the Board of
Di¡ectors that have taken place since the January
meeting. A lengthy discussion followed regarding
the new employment agreements which have been
drawn up excludrng the'restrictive covenant'."

Weiss testified that the deletion of the restrictive
covenant was sought to be ratified. He and other
sha¡eholders objected to its removal. Weiss fu¡ther
stated that no ratihcation of the board's February 3,
1977 resolution was achieved after the discussion.

Ladpli testified that ratification of the board's acts
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was not obtained at the shareholders'meeting, and
that he never signed any empioyrnent contract
excluding the restrictive covenant. Ladpli aiso
testified that in late 1976, prior to the resolution i¡
issue, he had discussions with Kim about leaving
the cliruc.

*115 At the conciusion of the hearing, the tnal
court found that the wrinen enploy¡nent contracts
between plaintiffand defendants were not contary
to public policy; that KinL but not Ladpli, had an
oral agreement with plaintiff, tbrough Weiss,
deleting the restict¡ve covenant; and that the
restrictive covenants in the employment contracts
of both defendants were cancelled by virtue of the
February 3, 1977 action of plaintiffs board of
di¡ectors. The court concluded that the board's
action did not constitute self-deahng and was done
in fai¡ness and in the best interest of the
corporation. The court found that the action was
inroduced by Maloney, and was instituted
primarily for the benefit of Weiss and then fo¡ the
doctors involved. The court dissolved a terrporary
restraining order which had been entered and
denied plaintiffs request for a preliminary
injunction.

On appeal plaintiff challenges the trial court's
ruling that the February 3, lg77 resolution of
plaintiffs board was binding on the corporation
and cancelled Ladpli's restrictive covenant.
Specifically, plaintiffurges that it was legal error to
allow four **963 ***254 personally interested
di¡ectors having restrictive covenar¡ts in their
employment conFacts to be counted toward the
quorirm and majority vote of plaintiffs board of
directors.

A quorum is composed of a majority of the
number of directors fixed by the corporation's by-
laws. The act of a majority of the directors at a
meetiug at which a quorum is present is the act of
the board of di¡ecrors. (Ill.Rev.Star.l9j7, ch. 32,
par. 157.37.) At the time of the resolution in issue ,
plaintiffs by-laws provided for thirteen directors;
thus seven directors constituted a quon¡m.
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u¡der consideration is disqualified to vote on the
matter and may not be counted for the purpose of
making a quotum. (Karris v. Water Torver Trust &
Sav. Bank (1979). 72 lll.App.3d 339. 27 lll.Dec.
9-5 i. 389 .E.2d 1359: Elward r,. Coal
Co. (1956). 9 lll.App.2d 234. 132 N.E.2d -549:
Federal Life lnsurance Co. v, Griffìn il912). 173
Ill.App. 5.) The oniy exception is that a director,
irrespectrve of any personal interest, may vore to
establish reasonable compensarion to all directors
for service to the corporation. (Ill.Rev.Stat. 1977,
ch. 32, par. 157.33.) Whether a di¡ector is
personally interested in a matter is a question of
fact. (Kams v. Water Tower Trust & Sav. Bank.)
Where there is no quorum because of the
disqualificatron *116 of directors, a conEact
executed pursuant to a resolution of the board is
voidable and may be rendered valid by sha¡eholder
ratification. Federal Life Insurance Co. v. Giffrn.

Four of the seven di¡ectors who voted
affrrmatively to delete the restrictive covenant fiom
all existing confracts had a restrictive covenant in
thei¡ own enployment contracts with plaintiff.
The trial court did not make a determination
whether these four directors had a personal interest
in the matter under consideration by the board,
although it did note that they benefited from the
action.

[6J We believe that the evidence conclusively
demonstated that these four directors had a
personal interest in the matter under consideration
by the board. They were among the intended
beneficiaries of the board's resolution. Removal of
the restictive covenant would enable a director to
leave the clinic and yet continue to render services
to patients previously freated at the clinic. This
access to plaintiffs patients would provide clientele
and a source of income to physicians leaving the
clinic. Consequently, a duèctor who was restrained
from such ongoing patient contact by the resbictive
covenant in issue stood to benefit from a favorable
outcome on the vote to delete the provision from
all existing contracts. Contrary to Ladpli's
suggestion, it is immaterial that defendants
remained with the clinic for over two years after
the board's action. Had the resolution been valid,
the benef¡t would still have accrued to defendants
upon their deparnue from the clinic. We conclude,
therefore, that the di¡ectors \¡¡ith resfictive
covenants in their contracts were clearly
disqualified to vote this benefit of removal to
themselves.

[J In view of the personal interest of four board

l2ll'3ll'4ll5l Duties rmposed upon a direcror of rhe
corporation as a fiduciary require him to manage
the corporation with undivided and unqualiñed
loyalty, and prohibit him for profiting personally at
corporate expense or permitting his private
interests to clash with those of his corporation.
(See Patient Care Services. S. C. v, Seeal (1975).
32 lll.Aop.3d 1021. 337 N.E.2d 471.) tn lltinois, a
di¡ector who has a personal interest in a subject
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members, when the matter of resFictive covenants
was considered, there were only three directors
whose lack of personal interest entitled them to be
counted towards a quorum. Consequently, no
affrrmative action on restrictive covenants was
taken by a qualified majority of the board of
di¡ectors.

Under such circumstances, the board's acfion was
voidable. Although the action could have been
ratified by the shareholders, the shareholders
expressed objectrons at a meeting on June 6, 1977,
and ratification was not achieved.

rcr'964 t'tc*255 l8.i Ladpli asserts that because the
action was voidable, plaintiff had to repudiate
affrrmatively the board's vote and urges further that
a refusal to ratify does not constitute suff¡cient
repudiation. In support of this contention, he cites
Freeport Journal-Standard Publishins Co. v. Ziv
Co. (1952). 345 ill.App. -137. 103 N.E.2d l-s3.
That case is clearly distinguishable from the
present rnatter. There the court reasoned that
where a corporate agent enters into an unauthorized
agreement with a third parfy, the corporation has a

duty to repudiate the transaction *117 pronptly,
and that silence under such circumstances is
evidence from which ratification could be found.
The case did not add¡ess the issue of shareholder
ratif¡caticin of an action taken by a board in the
absence of a quorurn Moreover, here no third
party confract existed, and, instead of remaining
silent, the shareholders objected to removal of the
restrictive covenant. The shareholders here refused
to ratify the board's decision; no fufher affirmative
acts of repudiation or disavowal of the vote was
required.

Relying on Shlenskv v, South Parkway Buildine
Corp. (1960). l9 lll.2d 268. 166 N.E.2d 793.
Ladpli maintains that the vote of a personally
i¡terested director may be counted towards
establishing a quorum and majority if made in
fairness to the corporation. In Shlensky, the court
addressed the fiduciary duty of corporate di¡ectors
in fransactions between corporations with
tnterlocking directorates. Our supreme court held
that tansactions between corporations with
common di¡ectors may be avoided only if unfai¡,
and that the directors who would sustain the
challenged transaction have the burden of
overcoming the presumption against its validity by
demonstrating its fairness.

ln reaching its decision in the present case, the
trial court apparently applied the fai¡¡ess test
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advanced in Shlensky and concluded that the
board's action was done in fai¡ness to the.
corporation. The Shlensky decision, however, is
inapposite. There, the court was primarily
concerned with transactions between corporations
where the di¡ectors had potentially conflicting or
adverse obligations to more than one corporation.
When speaking of a "disinterested" board, the court
was referring to one in which the members had
loyalty to only one corporation. The case did not
consider whether a di¡ector with a personal interest
in a matter under consideration by a corporation
could be counted towards a quorum or could vote
on the matter. Sirlensky thus did not alter the law
governing quorum requirements and the
disqualification of di¡ectors having a personal
interest.

In view of the personal interest of four directors,
there was no quon¡m present at the board meeting
on February 3, 1977. And since shareholder
ratification was refused, the resolution to remove
restrictive covenants from all existing enployment
contracts was not binding on the corporation.
Consequently, the trial court erred in finding that
the board's action cancelled the restrictive covenant
in Ladpli's employment conftact. Having so
concluded, it is u¡mecessary to consider the
additional arguments offered by plaintiff.

For the reasons stated, the order ofthe ci¡cuit court
of Cook County denyrng plaintiffs motion for a
preliminary *118 rnjunction agai:rst Dr. Sun C.
Kim is affrmed; the order denying plaintiffs
mofion for a preliminary injunction against Dr.
Chusak Ladpli is reversed and the cause is
remanded for further proceedings not inconsistent
with this opinion.

Affirmed in part; Reversed and remanded in part.

SIMON andRIZZI, JJ., concur.

END OF DOCI.Iil4ENT
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(TREATISE)
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Fletcher Cyclopedia of the Law of Private Corporations

Permanent Edition, 1994 Revised Volume, 2000 Cumulative Suppiement

William Meade Fletcher

Copyright O 1997-2000 West Group [FNa]

Chapter i1. Directors, Other Officers and Agents

XXV. Directors and Officers as Fiduciaries or Trustees

A. General Ruies

By Beth A. Buday, J.D. and Gaii A. O'Gradney, J,D. [FNb]

$ 837.60 DUTY OF LOYALTY.

In discharging their function of managing the business and affairs of the corporation, directors owe ltduciary

duries of care [FNl] and loyalry to the corporation. [FN2] The duty of loyalry is a broad encompassing dury, that

in appropriate circumstances, is capable of impressing a special obligation upon a director in any of his or her

relationships with the corporation. IFN3]

The dury of loyalry is f,rduciary in nature, by reason of which the offtcer is held to something stricter than the

morals of the market place. [FN3.50] The duty obtains most directly when the officer is interested personaliy in a

matter affecting the corporation. [FN3.55] The concept of interest is broadly defined and inciudes cases where the

officer has a relationship with a parfy to the transaction that may reasonably be exPected to affect the offtcer's
judgment or is subject to the influence and domination of such a party. [FN3.60] Yet, the duty goes beyond this

and is coextensive with the legitimate, enduring interests of the corporation. [FN3.65]

The duty of loyalty takes no canonical form. It is as complex as corporate interests and officer temptations and

means of descent from grace. It partakes of the objective as well as the subjective. If, for example, an officer

neglects the substantial interests of his or her co¡porate principal by preferring another in a matter of importance,

the officer may well offend his or her duty of loyatry though his or her heart is pure, [FN3.70] In such a case, a

court would not concern itself with the officer's subjective intent but with the content of his or her conduct

reasonably viewed by objective third persons. The question is whether there is a rational basis for a belief that the

ofhcer's action was in the best interest and not whether in fact the officer held such a belief' [FN3.75]

In a leading case, the Delaware Supreme Court stated that an undivided loyalfy to the corporation demands that

there shall be no conflict berween duty and self-interest. [FNa] Corporate officers and directors are not permitted

to use their position of trust and confidence to further their private interests. [FN5] Thus, officers and directors

must exert all ¡easonable and lawful efforts to ensure that the corporation is not deprived of any advantage to

which it is entitled. [FN6]

The duty of loyalty in essence involves conflicting economic or other similar interests. [FN7] Multiple loyalties

or apparenr conflicts are insufficient in themselves to establish a breach of loyalry. [FN7.50] The duty of loyalry is

transgressed when â corporate fiduciary, whether director or officer, uses his or her corporate office to promote,

advance or effectuate a trail¡action between the corporation and such person, and that transaction is not

substantively fair ro the corporation. tFNSl The test as to undivided loyalty of directors is whether corporate action

is the result of rhe exercise by the directors of their unbiased judgment in determining that such action will
promote the corporate interests. [FN9]

Even when directors acr in good faith, their conduct may unintentionally violate the duqy of loyalty. tFNlOl
Generally, the business judgment mle will not apply where there is a breach of the duty of loyalty. Thus, the duty

of loyalry must be sâtisf¡ed before the business judgment rule is applicable þ actions of corporate fiduciaries.

lFNlll

Althougb a corporarion may limit or eliminate the liability of a director to the corporation or its shareholders for
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a breach of duty of care, [FNl2] Delaware law provides that no provision in a certificate of incorporation shalllimit or eliminate personai liabiliry of a director breaching his or her dury of loyalry. tFNl3l Courts have
recognized the importance of such a distinction by refusing to dismiss claims against-directors that have violated
the dury of loyalty. IFN 14]

whether a director or.officer has properly discharged his or her dury of loyalry is a question of fact to be
determined in each case in view of all of the circumstances. tFNlsl If a director is found to have breached his or
her dury of loyalty, an injunction may be issued, tFNl6l or damages may be awarded to the injured shareholders.
IFN17]

[FNa]. Copyright (c) tgtT-tg2t, tg24,Ig27-Lg3l, 1934-1990 By Callaghan &
company; copyrighr (c) 1991-1994 By clark Boardman callaghan, a diiision of
Thomson Legal Publishing, Inc.; copyrighr (c) 1994-1996 By õlark Boa¡dman
callaghan, a division of rhomson Information services, lnc.; copyright (c)
1,99'7 -2000 West Group

[FNb]. And by the Publisher's Editorial Staff

[FNl]. See g 1029 et seq.

[FN2]. United States. Farr v. Farm Bureau Ins. Co. of Nebraska, 6l F3d 677 (CAg 1995) (applying Nebraska
law); In re Stat-Tech Internatìonal Corp.,47 F3d 1054 (CAl0 1995) (applying Coiorado law); Èranklin Music Co.v' American Broadcasting Cos., Inc., 616 F2d 52S (CA3 1979) iapplying pennsylvania law); perlman v.
Feldmann, 2L9Fzd 173 (construing Indiana law); Commonwealrh rinance corp. v. tøci{arg, ZgzF 560; Lawson
v. Baltimore Painr & Chemical corp.,347 F Supp 967 (applying Maryland law).

Alabama. Van Antwerp Realty Corp. v. Cooke, 230 AlaS¡S, IOZ Sð SZ.
Arizona. Amerco v. Shoen, 184 Ariz 150, 907 VZd536 (Ariz App 1995).
Colorado. Directors owe separate fiduciary duties to corporatio; and shareholders. In re Stat-Tech International

Corp., 47 F3d 1054 (CAt0 1995).
Delawa¡e' Thorpe v. CERBCO, Inc., 676 Azd 436 (Del 1996). For an expanded analysis of rhis case, see

Fletcher Corp Law Adviser, 1996--No.6; Mills Acquisition Co. v. MacMillan, Inc.,559 Azd 126l (Del l9g9);
McMillan v. Intercargo Corp., 2000 wL516265 (Del Ch) (decided April2l, 2000). For an expanded analysis of
this case, see 18 Fletcher Corp Law Adviser 6:10 (2000); In re Sea-Làd Corp. Shareholders Lìtigation, øqz xzd
792 (Del Ch 1993); Revlon, Inc. v. MacAndrews & Forbes Holdings, lnc., SOO AZd 13 (Del t9g6). For an
expanded analysis of this case, see Fletcher corp Law Adviser, 1995-ño. 9.

Idaho. wearherhead v. Griffin, 123 Idaho 697, B5t y2dgg3 (ldaho App 1992).
Illinois. Dixmoor Golf Club v. Evans, 325 lll 612, 156 NE 785; Dowell v. Bitner, Zi3 llt App 3d 6Bt,652

NE2d 1372 (1995); veco corp. v. Babcock, 243 Ill App 3d 153, 6ll NE2d 1054 (1993).
Fiduciary obligations of corporate offrcer or director include: undivided, unselfish, and unqualified loyalry;

unceasing effort never to profrt personally at corporate expense; and unbending disavowal of any oppo.i*il
which would permit fiduciary's private interests to clash with those of his corporation. C.G. Caster Co. u-. Regun,
88 lll App 3d 280, 4t0 NE2d 422.

Indiana. Perlman v. Feldmann, 2LgFZd lt3.
Louisiana. In declaratory judgment action, where state law prohibits judges from serving as directors of financiat

instirutions, court properly held that due process was not violated since directors owe a fiã'uciary duty to efficiently
manage business affairs of corporation. Babineaux v. Judiciary Commission, 341 So Zd 396 &;).

Maryland. Lawson v. Baltimore paint & Chemical Corp.,347 F Supp 967.
Massachusetts. Mackey v' Rootes Motors Inc., 204 NE2d 436 (Mäss) (breach of fiduciary duties by regional

manager in connection with storage of corporation's motor vehicles).
Michigan. Garwin v. Anderson, 334 Mich 287, 54 NlV2d 667 (evidence insufficient to esrablish breach of

fiduciary dury in sale of stock at less than market price or compromise sertlement of excessive claims or payment
of excessive salaries).

Missouri. Nixon v. Lichtenstein, 959 SW2d g54 (Mo App 1997).
Nebraska. Frank H. Gibson, Inc. v. omaha coffee co., 179 Neb 169, 137 N\ilzd 701,
New Jersey. It has been stated that in legal contemplation there is no such thing as a 'frgurehead' director, and
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that the inherent nature of a corporate director's job necessarily impiies that the director must have a basic idea of
the corporation's activities. Francis v.. United Jersey Bank, 162 NJ. Super 355, 392 Azd 1233.

New York, Garden Hill Estates, Inc. v, Bernstein,24 ADzd 512,261 NYS2d 648 (president properiy found to

be disloyal).
Oregon. Hortonv. Whitehill, l2l Or App 336, 854[2d,977 (lgg3). For an expanded analysis of this case, see

Fletcher Corp Law Adviser, i993--No. 9.

Pennsyivania. President and director of corporation owes undivided loyalry to his company. Franklin Music Co.

v. American Broadcasting Cos., Inc., 616 F2d 528 (CA3 19'79).

Texas. Southwest Livestock & Trucking v. Dooiey, 884 SW2d 805 (Tex App 1994); Hughes v. Houston

Northwest Medical Center, Inc., 680 SW2d 838 (Tex App); Reynolds-Southwestern Corp. v. Dresser Industries,

Inc., 438 SW2d 135 (Tex Civ App).
Utah. Hoggan & Hall & Higgins, Inc. v. Hall, 18 Utah 2d3,414 P2d 89; Gien Allen Min. Co. v. Park Galena

Min. Co., 77 Utah 362, 296 P 231.
Wisconsin. Modern Materials, Inc. v. Advanced Tooling Specialists, Inc., 206 Wis 2d 434,557 NV/2d 835

(1996).

tFN3l. Unite¿ States. Astarte, I¡rc. v. Pacific Industries Systems, Inc., 865 F Supp 693 (D Colo 1994) (applying

Colorado law); Thompson's Point Inc. v. Safe Harbor Development, 862 F Supp 594 (D Me 1994) (applying

Maine law).
Colorado. Director must act with extreme candor, unselfishness, and good faith. Astane, Inc. v. Pacific

Industries Systems, Inc., 865 F Supp 693 (D Colo 1994).

Deiaware. Hoover Industrjes, Inc. v. Chase, CA No. 9276 (Del Ch 1988). Georgia. Former elected officer did

not breach his fiduciary duties of ioyalry, good faith, and fair dealing towa¡d corporate employer during his

employment, though he planned to go into a competing business with one of the corporation's employees,

incorporated a competing buslness, and took steps to obtain a business license and tax identif,tcation number during

his employment with the corporation. Instrument Repair Service, Inc. v. Gunby,238Ga App 138,518 SE2d l6t
(1e9e).

Idaho. Weatherhead v. Griffìn, 123 Idaho 697, 851 YZd 993 (Idaho App 1992).

Itlinois. Dowell v. Bitner, 273 Ill App 3d 681, 652 NE2d 1372 (1995); Veco Corp. v. Babcock, 243lll App 3d

rs3, 611 NE2d 1054 (1993).
Maine. Thompson's Point Inc. v. Safe Harbor Development , 862 F Supp 594 (D Me 1994).

Oregon. Hortonv. Whitehill, 121 OrApp336,854md977 (1993). Foranexpandedanalysisof thiscase, see

Fletcher Corp Law Adviser, 1993--No. 9.

Texas. Southwest Livestock & Trucking v. Dooley, 884 SWzd 805 (Tex App 1994).

lFN3.50l. Mississippi. Omni Bank v, United Southern Bank, 607 So2d76 (Miss 1992)

[FN3.55]. Mississippi. Omni Bank v. United Sguthern Bank, 607 So 2d 76 (Miss 1992)

Conflicts of interest, see generally $$ 861, 913.

lFN3.60l. Mississippi. Omni Bank v. United Southern Bank, 607 So 2d 76 (Miss 1992)

Conflicts of interest, see generally $$ 861, 913.

lFN3.65l. Mississippi. Omni Bank v. United Southern Bank, 607 So2d76 (Miss 1992).

[FN3.70]. Favoring certain shareholders ofcorporation, see $ 1012.

lFN3.75l. Mississippi. Omni Bank v. United Southern Bank, 607 So 2d 76 (Miss 1992).

lFN4l. Delaware. Guth v. Loft, Inc., 5 A2d 503 (Del 1939).

Oregon. See also Horton v. Whitehill, l2l Or App 336, 854 P2d 977 (1993). For an expanded analysis of this

case, see Fletcher Corp Law Adviser, 1993-No. 9.

[FN5l. A¡izona. Amerco v. Shoen,l84 Ariz 150, W nd 536 (Ariz App 1995).

Delaware. MillsAcquisitionCo. v. MacMillan, Inc.,559 Azdl26L (Del 1989); Guthv. Loft, Inc.,5 42d503
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(Del 1939).
Idaho' weatherhead v. Griffin, 123 Idaho 697,85t y2d,993 (rdaho App 1992).
Illinois. Veco Corp. v. Babcock,243 Ill App 3d 153,6il NE2d 1054 (1993).
Oregon. Horton v' Whitehill, l2I Or App 336, 854Yzd977 (1993). For an expanded analysis of rhis case, see

Fletcher Corp Law Adviser, 1993--No. 9.

lFN6l. Arizona. Amerco v. Shoen,t84 Ariz 150,907 VZd,536 (Ariz App 1995).
Delaware. Mills Acquisition Co. v. MacMillan, Inc., 559 Azd 1261(Del 1989); Weinberger v. UOp, 1nc.,457

Azd70I (Del 1983); Guth v. Loft, Inc. ,5 A2d 503 (Del 1939).
Idaho. weatherhead v. Griff,n, 123 Idaho 69i , B5t y2d 993 (ldaho App 1992).
Oregon. Horton v. Whitehill, 121 Or App 336, 854 VZd,977 (Igg3). For an expanded analysis of this case, see

Fletcher Corp Law Adviser, 1993--No. 9.

[FN7]. United States. Thompson's Poirt Inc. v. Safe Harbor Development, 862 F Supp 594 (D Me 1994)
(applying Maine law).

Delaware. Solash v. Telex Corp., CA No 9518 (Del Ch lggg).
Georgia. Former elected officer did not breach his fiduciary duties of loyalry, good faith, and fair dealing toward

corporate employer during his employment, though he planned to go into a competing business with one of the
corporation's employees, incorporated a competiag business, and took sreps to obtain a business license and tax
identification number during his employment with the corporation. Insrrument Repair Service, Inc. v. Gunby, 23g
Ga App 138, 518 SE2d 16l (1999).

Idaho. Weatherhead v, Griffin, 123 Idaho 697, 85l p2d,993 (Idaho App 1992).
Illinois. Dowell v. Bitner,273 Ill App 3d 681,652 NE2d 1372(1995); Veco Corp. v. Babcock,243 II App 3d

ls3, 6lr NEzd 1054 (1993),
Mai¡re. Thompson's Point Inc. v. safe Harbor Development, 862 F supp 594 (D Me l99a).
Oregon. Horton v. Whitehill, l2l Or App 336, 854md977 (lgg3). For an expanded analysis of rhis case, see

Fietcher Corp Law Adviser, 1993--No. 9. Texas. Southwesr Livestock & Trucking v. Dooley, 884 SW2d g05
(Tex App 1994).

tFN7.50l' United States. Astarte, Inc. v. Pacific Indusrries Systems, Inc., 865 F Supp 693 (D Colo 1994)
(applying Colorado law).
colorado. Asta¡te, Inc. v. Pacifrc Industries Systems, Inc., g65 F supp 693 (D colo 1994).

[FN8]. Delaware. In re Sea-Land Corp. Shareholders Litigation, 642 Azd 792 (Del Ch 1993). For expanded
analysis of this case, see Fletcher Corp Law Adviser, 1995--No.9; Solash v. Telex Corp., CA No 9518 (Del Ch
r 988).
Georgia' Former elected officer did not breach his hduciary duties of loyalry, good faith, and fair dealing toward

corporate employer during his employment, though he planned to go into a compering business wirh one of rhe
corporation's employees, ilcorporated a competing business, and rook steps to obtain a business license and tax
identification number during his employment with the corporation. Insrrument Repair Service, Inc. v. Gunby, 23g
Ga App 138, 518 SE2d l6l (1999).

Idaho. weatherhead v. Griffi¡, 123 Idaho 697, Bst IIzd 993 (Idaho App 1992).

[FN9]' United States. Perlman v. Feldmann,2lgFZd 173 (following Indiana taw); Schaffer v. Below, 174 F Supp
505.

Idaho. weatherhead v. Griffìn, l23ldaho ó97, 851 PZd993 (Idaho App 1992).
Indiana. Perlman v. Feldmann, 2l9F2d 173.
New York. Chelrob v. Barrett, 293 NY 442,57 NE2d 825; Price v. Standard Oil Co., 55 NyS2d 890 (Misc).
Director of membership corporation has obligation to keep himself informed as to the corporation's policies and

activities so that he may do his duties and carry out his responsibilities. Hyman v. Jewish Chronic Disease
Hospital, 15 NY2d 317,258 NYS2d 397,206 NE2d 338.

Ohio. See Apicella v. Paf Corp., 17 Ohio App 3d 245,479 NEZd 315.
Texas. Hughes v. Houston Northwest Medicat center, Inc., 680 srvr/2d g3g (Tex App).

[FNIO]. Delawa¡e. In re Sea-Land Corp. Shareholders Litigation, æ2 A2d.792 (Del Ch 1993). For expanded
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analysis of this case, see Fletcher Corp Law Adviser, 1995--No. 9; Blasius Industries, Inc. v. Atlas Corp., 564

A2d 651 (Dei Ch 1988); AC Acquisition Corp. v. Anderson, Clayton & Co., 519 A2d 103 (DelCh 1986).

Oregon. Horton v. Whitehill, l2l Or App 336, 854 P2d 977 (1993). For an expanded analysis of this case, see

Fletcher Corp Law Adviser, 1993--No. 9.

[FNll]. Delaware. In re Sea-Land Corp. Shareholders Litigation, 642 AZd792 (DeI Ch 1993). For expanded

analysis of this case, see Fletcher Corp Law Adviser, 1995--No. 9; Revlon, Inc. v. Mac Andrews & Forbes

lloldings,Inc.,506 
^2d173 

(Del 1986); Lewisv. Figua,502 AZd962 (DelCh 1985).

The business judgment rule, see $ 1036 et seq.

IFN12]. Shrutes eliminating or limiting liabiliry, see Bishop, Law of Corporate Officers and Directors,

Indemnif¡cation and Insurance, $ 7.18 et seq.

IFNl3]. Del Code Ann tit 8 $ 102(bX7).
Delaware. In re Generai Motors Clæs H Shareholders Litigation, 734 

^2d 
611 (Del Ch 1999) (no breach); Zirn

v. VLI Corp., 621 Azd773 (Del 1993) (certificate cannot limit shareholder action for fraud).

[FNl4]. Delaware. See Zirn v. VLI Corp., 621 Azd 773 (Del 1993); In re Dataproducts Corp. Shareholder

Litigation, CA No. 11164 (Del Ch 1991).

lFNl5l. Arizona. Amerco v. Shoen, 184 Ariz 150, 907 mdfi6 (Ariz App 1995).

Delaware. Thorpe v. CERBCO, lnc., 676 Azd 436 (Del 1996). For an expanded analysis of this case, see

Fletcher Corp Law Adviser, 1996--No. 6.

Georgia. Former elected off,rcer did not breach his fiduciary duties of loyalry, good faith, and fair dealing toward

corporate employer during his employment, though he planned to go into a competing business with one of the

corporation's empioyees, incorporated a competing business, and took steps to obtain a business license and tax

identification number during his employment with the corporation. lnstrument Repair Service, Inc. v. Gunby, 238

Ga App 138, 518 SE2d 161 (1999).

Idaho. Weatherhead v. Griffi¡, 123 Idaho 697,851md993 (ldaho App 1992).

Illinois. Dowell v. Bitner, 273 Ill App 3d 681, 652 NE2d 1372 (1995).

Tennessee. Fitch v. Midland Bank & Trust Co., 737 SWzd 785 (Tenn Crim App).

[FN16]. Delaware. Kumar v. Racing Corp, of America, CA No. 12039 (Del Ch l99l); Mills Acquisition Co. v
MacMillan, Inc.,559 Azd,126l (Del 1989).

IFN17]. Delaware. Thorpe v. CERBCO, Inc., 676 AZd 436 (Del 1996). For an expanded analysis of this case, see

Fietcher Corp Law Adviser, 1996-No.6; MacLane Gas Co,, L.P. v. Enserch Corp., CA No. 10760 (Del Ch

1992); Weinberger v. UOP, Inc., 457 A2d 701 (Del 1983).

Idaho. Weatherhead v. Griffin, l23ldaho 697, 851 P?d993 (Idaho App 1992).

Iliinois. Veco Corp. v. Babcock, 243lll App 3d 153, 6ll NE2d 1054 (1993).

FLETCHER-CYC s 837.60
END OF DOCUMENT
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11-96 SETTTEMENT OF ACTIONS

236 See SI l.4l

recommendarions before it, to assure that the interests of absent classmembers are prorecre{.*u ir 
"ã-rrìiia. objections to th-.*i.ttr._.r,t

öìü:','.T f 
,l 

X; :,,::, ,.íJîîïî il:l:je 
p ropo si n s,, r,. *. i, L- e n r are

:ËïÍiï"x'l:Ì,"i.:ï*:*liiilîi::iïl'#:l::1fi rå:n:Ti
o bj e c t ip n s r o a p.o p o *ä, 

" 
t t r. *.n r,',i:: : :ü:: J:î: *;, 

t 

; i ff.î:i:r co¡rsideradon by the.our, inã"p",a.rionsforserrremenrap.provar.o,,n;r*ìor.ri",IrJí,..f,lrl1f,.,i:,;lnt*:

;m::l;:iï,r:,,i¿,o r,iu. äîËiia." oresta brishiú ;; rairness
of rhese conce' ts jl :tl"-tit" to third-par,y 

"u¡ï...r,"rri.'ilruo." rio'
'.,,iì's-';;"ïi,'"r*'-$,¡*ii;q5ïE;,*i"ä:äïr,h.pose'of enabring the courtìndep.;å;;iìy ro reach irs own derermina-tron- of ¡easonableness and f"iÅ.r, ---'

The Manual for Comp* l','*;i.n (2d) srates:

Counsel for the.parties are the main 
:-ource of information con-cerning the settràme"t. rr,*f-*u.ì ru'y discrose to trre courr allagreements and.rrnderstandíngs and be prepared to explain howrhe serrrement was reached 

""i*iv ¡, i, Ä¡.ärå;"ï"orlT".. ,n.,
H:! iü *'.1",'å Ti,fJ:n: *j j * ; :ñ".,-",'ïå,.,,., ;
the class in the same ¡¡¿¡¡s¡.232 

oes not treat all members of

The lulantni editors
rions on ;h;;ü., ffåÏ:J'trtäîJl:j jfre are.pracricar limita-
incrudingtt.u..y'..uiå;ü;ö;:åi;liå'.i::iiy,lJ;i:i.ff1:
gahon position if th.e set-rleä.", rr 

"""ì'ipprou.a or iî rhe sertremenris with fewer rhan ¿l aefer,åàìtr¡ú 
¡¡vt al

The justification given by counsel for the proposed settlemenr,atchough importañt, h"r pr;;;ì;ìrr. Attornåys who have been

:i,Ixï*:";:ï:,:"äil::::;::n:Leexpec,edinshn,aneousiyv",åoul.,,n.r.,u.ä.r,,,,,uf Ër;äìllï'ïïffi:,."r.#i.î:if disclosed, '"'îlj 5 q;*"ií"g;í,i. r.,,1..nent is disapprovedor if claims remain against;"d;["g parrres. To press counsel

287 Manual for Complex Litigation, Second $30.42 (lgg5)

O McCraw-Hill, lnc.
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sll.43 GENERAL CRITERIA 11'97

too hard for detailed explanations of their settlement calculus

ãuy, ,n"r.fore, be unwist' The court's evaluation of the seltle-

ment should take into account the presumptions of counsel' but

*ay ulro be based on other 5q¡¡6s5-i¡tlTdilg,::Ti:l':-t::^i
class represenratrves and class members' the judge soilil?Ïj-

"ág. "f 
tlt. case obtained during pretrial proceedtngs' and rntor-

ã"*on provided uy- p.tt""t ïio in unusual cases may be

"pp"i",Ja 
by the .olr'i"' special-masters under Fed' R' Civ' P'

53 or as experts ,rnã.. ftå' n' Evid' 706 to assess the settle-

ment'.238

511.43 General Criteria for Settlement Approval

The criteria generally utilized in determining whether a settlement

is fair, reasonable, and adequate are:

L Likelihood of recovery, or likelihood of success

2. Amount and nature of discovery or evidence

3. Settlement terms and conditions

4. Recommendation and experience of counsel

5. Future exPense and ìikety duradon of litigation

6. Recommendation of neutral parties' if any

7. Number of objectors and nature of objections

8. The presence of good faith and the absence of collusion

These and other similar criteria have been used to determine the

fairness of the settfement.srs The NIanuaI for Complæ Litigation' Second

states:

238 Id.
259 þ¿!¡6i|y Ç¡inneltCmp,495F2d448,463 (2d Cir 1974) (antitrust). Avartatron

on rhe crireria a.,.r*irri.rg lui.rr.* of ,.til.-..tt was designed by the court

as follows:
l. Complexity, exPense, and likely duration of litigadon

2. Reaction of class to settlement

t. S,ug. oe proceedings and amount of discovery completed

4. Risks o[ establishing liabilitY

5. Risks of establishing damages

6. Risks o[ maintaining class action through trial

;. Ability of the defenäants to withstand grearer liability

December, 1992

16di-002040



11.94 SETTIEMENT OF ACTIONS

come of the litigation and the terms of the settlement agreement and
must weigh the remedies the class could secure from"the settlement
against the probable cosrs and results of continued litigarion.zso .1¡"
court,'s powqr lo approve or reject settlements does not permit.it to
modify the terms of a negotiated setrlement. . . . [t may only approve
or disapprove the proposal."23r Once ir enters a final judgment in the
form of an order approving a settlemenr agreement, the district,court
cannot alter the class under Rule 23, except in the face of egregious
error.232

511.42 Burden of Proving Fairness on Proponents
" 

The burden of proving the fairness of thersettlement is on the propo-
¡s¡¡5.e33 An initial presumption of fairness is usually involved if the

23o Bryan r Httsburgh Plate Gla¡s Co, 494 F2d 799 (3d Cir), cnt funied,4l9 US
900 (1974), rehg dmied,420 US 913 (1975).

Ivlomc v City of SanJose, 6l 5 F2d I 265 (gth Cir I980) (sex). The sole guestion
before the district court in reviewing a settlement agreement is wheiher the
agreement is fundamentally fair orjust. The federal disrrict court did not abuse
its discretion when it approved an agreement serding an assistant policewom-
en's Title VII action against the city. The court's frndings.were suffrcient ro
support belief that the assistanr policewomen probably would have prevailed
if the matter had been fully litigated, and evidence supported irs fìndings thar
no existing employees would lose their jobs under the agreemenr.

Grunin u Inlanational House of ParcaÅ¿s, 513 Fzd I 14 (8rh Cir), crt d¿nied, 423
US 864 (1975) (antitrusÐ (the mosr imporranr facror is the strength of the case
on the merirs balanced against the amount offered as settlement).

Eltman u Grandma Lee's, Inc, [986-1987 Transfer Binder] Fed Sec L Rep
(CCH) 1192,798 (EDNY May 28, 1986) (securities). Settlemenr was approved
in a securities fraud class action, despite provision for a cash paymenr ro a
named defendant auditor when a collateral difference between the company
and the auditor threatened the serrlement, when continued litigadon against
the auditor would have implicaredjurisdictional uncertainries, and when there
were no objections ro the proposed setrlement. Exrensive negoriations were
conducted at armls'length and there were quesr.ions involving the collectibility
from the defendanr compâny of any judgment obtained againsr'it.

See St1.43; Manual for Complex Litigarion, Second $30.4 I (1985).
zsr ¡eff D u Andnt¡,888 F2d 617 , 622 (9th Cir I 989).
252JeÍl Ð u And:nu,899 Fzd 753 (9th Cir 1989).
2c5 In re Cmnal Motors Corp Engine Interchange Litig,594 F2d I106 (7th Cir),

cnt drni¿d, 444 US 870 (1979) (Magnuson-Moss Act) (rhough proponents o[
any class settlement always bear the burden of proof on rhe issue of fairness,

@ McGraw-Hill, lnc.
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sl1.42 BURDEN OF pROVtNc FATRNESS 11-9s

settlemen¿ is recommended by class counsel af te¡ arm's-length bargain-
ing.zse As a practical matrer, the overwhelming majoriry òt proposed
settlemenrs are approved when the court is sarisfied that arm's-
length bargaining took place during setrlement negotiations and
experienced class counsel has recommended approval of the sertle-
¡¡s¡¡,255

The use of burden of proof concepts in the context of settlement
approvals for class or derivative actions goes primarily to the burden
of providing the court with suffrcient factual background concerning
the ease or diflìculty in proving the merits and defenses for or againsi
claims raised and the scope and exrent of potenrial relief availablã afrer
adjudication as compared to relief obtained in set.tlement. In any pro-
posed settlernent, both the plaintiffs and the settling defendants have
come [o a proposed compromise of the controversy, and both are inter-
ested in obtaining courr approval. Thus, in the absence of any third-
party objectors, both the plaintiffs and the settling defendanrs are rhe
proponents of the settlement and are no longer in an adversarial posi-
tion with respect to requesting courr approval. Flowever, us ,,ot.d .".-
lier, the court musl independently analyze the evidence and

proponents who improperly negotiare a settlemenr should bear the heavier
burden of establishing fairness by clear and convincing evidence).

Foster u Boise Cascad¿, Inc,420 F Supp 674 (SD Tex 1926), affd,577 F2d 395
(5th cir 1978) (rhe court's duty to invesrigate the provisions of proposed settle-
ment is.not ro be delegared to litigants'ar[orneys; rhe burden should be placed
on parties, especially class representatives, to prove to discrict courr anã class
members that all of the componenrs of the recommended sertlement are fair,
reasonable, and adequate).

Grunin u Intmtational Hotue of Pancahes, 513 F2d I l g, 123 (Bth Cir), cnt dmied,
423 US 864 (1975) (anritrusr); Normanu McKee,290 F Supp 29,32 (ND Cal
1968), affd,43l F2d 769 (9rh Cir 1970), ctrt, dmied,40l US 912 (197t);
Cretnsþun o Bogan,492 F2d 375,378 (lsr Cir lg74) (derivative).

ztt I n re Jiff2 Lube S ec Litig, I I 989- I 990 Transfer Binder] Fed S ec L Rep (CCH)
f94'859 (D MdJan 2, 1990) (securities). Akhough the facr of early seitlement
may' rn some cases, rend to indicate collusion among the settling parties, orher
factors in this securities fraud acrion, including the overall exreni ofdiscovery
and the qualifìcarions o[ counsel, offset any inference of collusion based on
the early posture of rhe lirigation at the rime of the proposed serrremenr.

2!5 Welhnan v Dichircon,497 F Supp 824 (SDNY l9B0), affd,682 FZd 855 (2d
Cir 1982) (securiries); Armstrong a Board of School Ðirectors,4Zt f Supp g00 (ED
Wis 1979), afJd,,616 F2d 305, 325 (7rh Cir I9B0); Couonu Hinton,55dFzd 1326
(5th Cir 1977) (Title VII race); Fl.inn v FtvIC Corþ,528 Fzd I 169 (4rh Cir l9?5),
cnt dmied,,424 US 967 (1976) (Tirle VtI sex).

December,1992
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IL ST CH 760 s 55/15 Page t
760 ILCS 5s/15

Formerly cited as IL ST CH 14 f 65

WEST'S SMITH-HURD ILLINOIS COMPILED STATUTES ANNOTATED
CHAPTER 760. TRUSTS AND FIDUCIARIES

ACT 55, CHARITABLE TRUST ACT

Copr. @ West Group 2001. All rights reserved.

Current through end of the 2000 Regular Session of the 9lst Generai Assembiy

55/15. Duties of charitable trustees

$ 15. (a) Charitable trustees are subject to cenain duties otherwise defined in Illinois statutes and cæe law, which

include but are not iimited to the following:

(l) To avoid "self-dealing" and conflicts of interest;

(2) To avoid wasting charitable assets;

(3) To avoid incurring penalties, fines, and unnecessary t¿rxes;

(4) To adhere and conform the charitable organization to its charitable purpose;

(5) To not make non-program loans, gifts, or advances to any person, excePt as allowed by the General Not For

Profit Corporation Act of 1986; [FN1]

(6) To utilize the trust in conformiry with its purposes for the best interest of the beneficiaries;

(7) To timely file registration and financial reports required by this Act; and

(8) To comply and to cause the charitable organization to compiy with this Act and, if incorporated, the General

Not For Profit Corporation Act of 1986.

(b) Every person subjecr to this Act shall maintain accurate and detailed books and records at the Principal office

of the organization to provide the information reqdired in this Act, All books and records shall be open for

inspection at all reasonable times by the Anorney General or his authorized representative.

CREDIT(S)

1992 Main Volume

Laws 1961, p.2094, $ 15, addedby P.A. 87-755, $ I, eff. Jan. l, 1992.

FORMER REVISED STATUTES CITATION

1992 Main Volume

Formerly lll.Rev.Stat.I99l, ch. 14, f 65.

IFN1] 80s ILCS 5/101.01.

(General Materials (GM) - References, Annotations, or Tables>

760 t.L.C.S. 55i 15

Copr. @ West 2001 No Claim to Orig' U.S' Govt. Works
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END OF DOCUMENT
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IL ST CH 760 S 55/16
760 ILCS 55/16

Page 3

Formerly cited as IL ST CH 14 f 66

WEST'S SMITH-HURD ILLINOIS COMPILED STATUTES ANNOTATED
CHAPTER 760. TRUSTS AND FIDUCIARIES

ACT 55. CHARITABLE TRUST ACT

Copr. @ West Group 2001. All rights reserved,

Current through end of the 2000 Regular Session of the 91st General Assembly

55/16. Misuse of charitable assets--lnjunctive relief

$ 16. (a) Any person who, intentionally and in breach of fiduciary duty with malice, misuses charitable assets is
subject to punitive damages in an appropriate amount upon a trial on the issue.

(b) Upon an application to the chancery division of the circuit court in which the Attorney General alleges that a

charitable trust needs to be protected or the trustees of a charitable organization or trust have engaged in a breach
of fiduciary duty toward the organization, and injunctive relief and removal of the trustees is sought, the Court
shall exercise its discretion as the equities require and may, as part of the injunctive relief, and after a hearing
where the trustees shall have an opportuniry to be heard, appoint temporarily or permanently a receiver or
additional trustees to protect and operate the organization and may temporarily, or as ultimate relief for breach of
dury or to protect the trust, permanently remove any charitable organization's trustees, corporate officers,
directors and members from office and appoint replacements to protect the public interest.

cREDTT(S)

1992 Main Volume

au** rqOr, p.2094, $ 16, addedbyP.A. 87-755,$ l, eff. Jan. 1, i992.

FORMER REVISED STATUTES CITATION

1992 Main Volume

Formerly Ill.Rev.Stat.l99l, ch. 14, f 66,

( General Materials (GM) - References, Annotations, or Tables )

760I.L.C.S. 55/16

rL sT cH 760 $ 55/16

END OF DOCUMENT

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Worics
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IL ST CH 805 S 105/108.05

805 ILCS 105/108.0s

Page2

Formerly cited as IL ST CH 32 f 108.05

WEST'S SMITH-HURD ILLINOIS COMPILED STATUTES ANNOTATED
CHAPTER 805. BUSINESS ORGANIZATIONS

NONPROFIT CORPORATIONS
ACT IO5. GENERAL NOT FOR PROFIT CORPORATION ACT OF 1986

ARTICLE 8. DIRECTORS AND OFFICERS

Copr. @ West Group 2001. All rights reserved

Current through end of the 2000 Regular Session of the 9lst General Assembly

105/108.05. Board of directors

$ 108.05. Board of directors. (a) Each corporation shall have a board of directors, and except as provided in

articles of incorporation or the bylaws, the affairs of the corporation shall be managed by or under the direction of
the board of directors.

(b) The anicles of incorporation or bylaws may prescribe qualifications for directors. A director need not be a

resident of this State or a member of the corporation unless the anicles of incorporation or bylaws so prescribe.

The articles of incorporation or the bylaws may prescribe other qualifications for directors.

(c) Unless orherwise provided in the articles of incorporation or bylaws, the board of directors, by the affirmative

vote of a majoriry of the directors then in office, shall have authority to establish reasonable compensation of all

direcrors for services to the corporation as directors, officers or otherwise, notwithstanding the provisions of
Section 108.60 of this Act.

(d) No director may act by proxy on any matter.

CREDIT(S)

1993 Main Volume

P.A.84-1423, Arr. 8, $ 108.05, eff. Jan. 1, 1987. Amendedby P.A. 87-854, $ 2, eff. May 8, 1992

FORMER REVISED STATUTES CITATION

1993 Main Volume

Formerly lll.Rev.Stat.1991, ch. 32, f 108.05.

(General Materials (GM) - References, Annotations, or Tables>

HISTORICAL AND STATUTORY NOTES

P.A. 87-854, in the subsection stating that each corporation shall have a board of directors, inserted the exception

relating to the management of the affairs of a corporation.

Prior Laws:
Laws 1943, vol. l, p. 481, $ 17.

Ill.Rev.Stat.1985, ch. 32, tf l63al6.

LIBRARY REFERENCES

Copr. @ West 2001 No Claim to Orig. U.S. Govt. Works
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IL ST CH 805 S 105/108.05

805 r. L.C.S. 105/108.05

IL ST CH 805 $ 105/108.05

END OF DOCUMENT

Page 4

properly be issued against them individually'

Northwest Suburban Congregation Beth Judea, Inc'

v. Rosen, App. 2 Dist.1982, 59 lll.Dec' 751' 103

Ill.App.3d rr37, 432 N.E.2d 335.

Copr. @ West 2001 No Claim to Orig. U.S. Govt' Works
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

l

DEAN L. BTINTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,

JUDiTH TERRA, a Director
of the Terra Foundation for
the Arts, et al.,

Defendants.

v

)

)

)

)
)

)

)

)
)
)
)

)

)
)

THE PEOPLE OF THE STATE OF

ILLINOIS, ex rel. JAMES E. RYAN,
Attomey General of Illinois

P I ai nti ff- I nterv eno r,

JUDiTH TERRA, a Director of
the Terra Foundation for the

Arts, tl*,

Defendants.

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

)
)

)
)

)
)
)
)
)
)
)
)
)
)

EXHIBITS TO OBJECTIONS OF DEFENDANTS
JUDITH TERRA, PAUL HAYES TUCKER,

AND ALAN K. SIMPSON TO THE PROPOSED SETTLEMENT

July 19, 2001
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:ER.Rå }ÍUSUÊi,f OF A}f:RiC.{N ART

BC.-,3.D 0î DiR.:3T9P.S t.t:ETiNG

Ånril ,q 10O/'\.¡F¡.¡ -¿ ) L. rw

By Daniel J. Terra

Board of Terra ¡luseum of Anerican Ar:, Ikrhi.Ie chis !s an AnnuaI Meecing of che

in addi s ion E,ois my suggesEion Èhec,,

presenr circumst,ances in relacion

Museum, ñow endi:rg irs 10ch year;

Evanscon and che Iasc Èhree years

analyses, we Èry t,o assess. -.he

period of the exÍsEence oí rheco rhe fuII

seven of chose years ehe l.fuseum v¿as in

in Chicago.

9efore doing ;his, in order co acquaint Direc¿ors wich as much hisiorical

Pe:sPeci,ive as poss:bIe, I would like r-o presenr, evenc,s which evenÈuaIly ieC È-o

che opening of r,he l'luseum in EvansE,on, going back ro rhe earliesr colleccing

periods of Dar.iel and Adeline îerra.

The firsc phase

collecLors. The

covers che period when Daniel and Adeline were independent

firsr, paincing, an English Iandscape by Benjamin Leader, Hes

were engaged ac thac

where we would live

purchased in Þ'lay 1937 ar f{arshall FieIds f or S35.OO. We

cime and were buying pieces of furnic,ure for an aperÈmenÈ,

afcer our rnarriage which cook place August 7 , 1937. Adeline was

llajor aE NorchHescern universicy, Ehen acrended the Arc Inst.icuce

¡he finesÈ "eyes for fine ar!" I have known.

an Art. H!s corv

and had one or
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cjlrec:ors a brief ear).y his:ory

and ch!s made ic possible for us

:ed -ius;50 years

írom 1945 ui:¡:L l9_iO,

Frorn 1950 co 1955,

choughc he

Jsó- ego ihis nonti on Ê.pr:1. 1., lg;C, .':n: :o ì.?

of Law-.s¡. :È bega;i co nake p::gre.qs ¿í:e: ,-,

Eo conC,inue Èo expand Che coiie3:icn. Du::.;3

on-y English palnc!ngs

we concen:raEed on oLC

Iiked besc. Our means inprove íu::¡r

Impress j.o¡- _s:

The yea: 9i

c¡ris pe::-od

130 of ..hen.

rea I Iy, aÈ, c,hac E, ime,

and from 1955 co 1g6O

period, and acquired a

were acqui:ec r h/

nasËers which DJT

began E o

we wenc uhrough che relacively shorc French

coIIecE,ion which was housed in Kenilworch.
was a cricical year in char' Lawter wenE public chac year and Adeline and Dan

found American pa:n:ings chrough an invicaL,Íon Eo dinner in New york'nere,,¡
saL' e rnagnif ican" colleccion of American paincings in a home environnen!,. p. .c
t'o cha¡ Eine, we had only noÈiced American paincings in nuseuns. From ¡irar
e'ening on, aIl che aEEen:ion was on American ArE,. GraduaIIy, ..,¡: solc pr ì I,
cne French lnpressionisc paincings Èo buy Anerican rmpressionisc painEings. r;i
re::ospecÈ' even financiariy, Ehis wes a good move. French Impressionisc
raLncings had j.ncreased in value since we had acquired chem ¿nd American
painrings were åvaiIabIe ac excremely low prices. lJe con¡inuec selling as nuch
es Pos'çibIe of the French pai'ncings and c^he oId masÈers, coo, chough some wer

reEained ar. Ådeline's insiscence. She also would never agree to seil rhe
EnSlish pa!nrlngs' They ws¡g in her esEace. I sold chem in London in lgg¿., c,.,,o

)'ears afcer hcr deach Èo raise money for che neL, mu.seurn.

As '¡e con¡inued to buy American paincings, boch rmpressionisE. perioc and of che
periocs of Ehe firsc ¿hrce querter.s of che ninet,een¿h cenÈury, values of
American paincings began to escaIaE,e aÈ a slow, orderly rate. r./e conÈinue
buying scarÉ-ng !n 1970 chrough 1975-r.rhen our improved finani-iaI circumsÈances

2
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neie !: possi'o).e Eo acquire manv of ine íinc nasE,c:p!eccs wh:cn are no.,r:r:¡,:

coilec'-!or,. The Íuniing -í chese acqu!s::ions reAilr- was naie pcs.sibic beca:;;e

ou: means was improving rapidly because Lawc,er Has doing ^'e I I as a publ ic

îcr.rpany and I personaliy sold scock of Lawcer ihrough five underu'r:::rìgs a:

muicipLes of 23 Èo 55 E,imes earnings. These regisE,rat!ons r"'ere su3cessfui

because of che guidance of Èwo rnarvelousiy prof essional invesE,riìeni banker.ç. îh

firsc three r¡ere done by winfield EIIis and ghe nexc i'.ro by Ronald i'teIvÍn, bo:¡

wich che È,hen named firm - BIunE,, Ellis & Simmons.

By 1975' we had accur¡ulaE,ed quics'a good collect.ion of Anerican paincings wh!ch

since cheir acquisilion had risen in value far

These pain-.Íngs 1*,ere noE boughc for profiC bur

'.his poinc, iÈ was suBgesred by counsel char v¡e

grow!ng buE Iosing liqui.dity. 1t u'as esElriraEed

had becone a very Iarge porcion of DJT's and Eo

weII.

This led us co exanine che concepc of orderly

wich American arÈ

Eas¿ern Seaboard.

co I Ieges

Al I of rhc

nerely because r,re lj.ked

examine our es Èa c,es which we re

chac che worth of tne paÍncings

s oriìe degree ART's es¡e!,e, as

nore Ehan vre could have

giving works of

colleccions, aIIAnerican arÈ or Èo

imaglneC.

c hen. .ì r

ar!, Èo museums of

Iocaced along che

es¿aÈe and aII .-hc

orderly

during our

American

najor

English paincings

disposicion of che

Iife clme. During

arc, part of Iiberal art,s college.s, along

che Eas c Coas E, ,
Ar¡erican Museums, also on

Philadelphia+nd rhe l,thicney }tuseum in Ncw

American paintings were !n DJT's

!.rere in ART'.s es!aLe. The choughc was Èo sE,arË. an

pa inc ings

this Eime,

E,o che art.!.çcically Iogical recipiencs

Èherc werc Ewenc,y odd small ßìusuems of

¿he East Coasc and che c-yro

che Pennsylvania AcaCeny in

York.

3
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l>tit ¿ :::e:l3 ln Nei¡

¡irere r,i;h all io

anc aciCeci -.here r¡as

Ycrll suggesied

a sÍìêII ;useun,

noE a riluseur, of

c- cne iav

an idea p:ev:ous i¡

b.¡g t

5 Lé ¡. -
L.¡Vsa¡rr a'

Chicago. Th:.s is how i: aiI s¡a::ei. i.je accuirei lhe

1978, ref urbished iE f or use as a museurn anc we ope;reci

while DJT was fuII cime Na¿ionaI Finance chairman for

i.merican ¡.r¡, '¿i:hin 40C n:les oí

!vans:o:-ì t:o3.3::i. i¡

che:e in i{ay of lggC

RonaIC Reaga;1.

l.¡c -

I wenc wich

1979 againsc

P.ea gan ha d a

experience,

a ¡ abouc lhe

Èhen "Governor" RonaId Reagan's canpaign scarcing in :he sunner c

che advice of some leading v¡ho did noÈ Eh:.nk Gove:nc-

chance. I do noc wish Eo politicaL siCe of ny

bur merely wanced Eo mention iE since aII of chese

same t,ine.

Repub I icans

ciwell on Ehe

evenEs iook p l

Beíore che ifuseun opened in Evansc,on, r.re had mec with Bob Sc,roE,z, chen Èhe

Pres!denc of Norihws5gs¡¡ univeriscy, and cold him ¡he sEory of rvhar lrs."¡¿¡g
abouE, proposeC ÈhaE che ì.fuseum and Northwestern UniversÍcy each pur in S5O,OC

Der year co hold a series of symposia of American Arr. ile had a sorc of a

"sixch sense" chac a large universicy conneccion mighc be inoorganE Èo che

museun' and' chis reaIIy Èurned ouË co be ¡he case. The firsc symposia rvas heI
aE Norch'¡esEern, uslng primarily the Nor-,hwesEern UniversiEy nailing lisc, and
?e had over l,ooo people cone in June, 1980, jusÈ a few weeks aírer che Þluseun

opened' subsequenc syrnposia, addressed by che finesÈ A¡rerican ArE scholars in
the naEion, became more and more successful. Using John I{ilmerding, Èhe

forernosE 'A'merican ArE authoricy from che National Gallery as our speaker, y,/e

f i I Ied cahn aucicorium wlc'h I ,3co peopie and curned .severe I hundreci auay. To

F

4
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rh:s i.y,

inciden¡ )

ío I Iowing

peak rneecing, we had

!i:ri cney Ì.luseum which

lJas probably :he oniy È:;e, ( i bc l.!evc we havc pho:os cÍ --::s

rhac people were scalping fo; an -ri iescurc. Lalc:, :;ìe

year, we haci !o move in:c nuch Iarger NorLhws5¿g-. iuar:ers and d-

2, 100 people come co h.-ar Tom ArrÍìsirong, Di:ec:cr cÍ ¡ne

- I ^ 1. ^ - -L - - f!tr -,>

É

was, and sc!II is, che ranking musuem oí Ar¡erican ar-, !n

of chese jointly sponsored symposia con:!nued co beche naiion. The success

successful unEiI 1983 when the Adminisc,raÈion ac NorchwesEern was criiized by

faculEy groups for a wide varÍery of

r,he Universicy had wi¡h Èhe Museum.

counf.ry.

aE.EenCance

pro jeccs, one of which was ¿he arrangernen:

Presidenc Scro¿z had no choice buc co bo'.¡

ouE of. ¿he arrangemenr and from E,hen on, ic t¡as noE, che same, aLchough rhe

arE, Iec:ures in cherneet,ings sEiiI irew 500 Eo 700 people, far more ¿han any

By 198¿, desp!re a difficulc Iocacion in NorE,hwesc Evansion,

!nEeresc in

and financial supporc r¿as naking headway and we were encouragec:ha¿

hiscorical American arE \.ras grow!ng in che Chicago Area anC in cire

!n gene ral.lliddle ilesc

':,'hen chinking of

would be our best

a Chicago locacion,

for vis ibil iry and

Souchwes E, corner of ì"lichigan and Erie,

iE',¡as decided chac Norc,h l,fichigan Avenue

aEEendance. The firsr properci-,

lace 1984 and

rhe

!n the ocher

1985 . As you

in 1988 co

all kno';, rhet.hree properÈ, ies in

orig!naI Souchwesc

cash and because a

t,he nexÈ block were

wes acquired

acqui red in

corner of Erie and Michigan wes sold

careful srudy had

che Mus eurn becaus efu¡ure as perE of

bo ch ;a ise

revealed cha¡ ic could noc be used in Ehe

it, v¡as no c in che same b Iock as c he ocher

chree propert,ies. FurEher,

chen and are sr.iIl owned by

Iuture needs-*,of che ]fuseum.

che c,hree propercies in che same block, ruhich were

che Þluseum, were considered ¿o be adequace for any

5
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No'*, :re co:ììe :o :ne pa rr aboua .¡h:ci.l i bc i !cve ),cu e:c iìciç íar: r i¿:
nigh: Þe we L I :o repea i chings ¡ìave Seen reporred :o _.ìe 3ca:d

openìnl oí che }fuseum in ApriI cí 19g7.

ln 1985, we hired Mic:.:.eI Sanden, as

g¡rÉ -

Þfichael Sanden had been Direc¡or of in 0kIaho;a C::v
full respons ibilicy for borh che reconscrucri.on anci che new

of Èhe buildings and

aE ehe record and che

aII ocher mac,E,ers for opening a nêw l,f,!¡ssr.,¡¡

incurred during ¡his period, ."rs sin¡ì.i.

He was given

consErucEion

l.lhen Iooking

This anal,ys is of

for icself . ilad

che profics fron che

Illincis and ilercury

Èhe new Direc:cr of c¡e

che 0klahcma Arc Museum

30s È,s

Mtrcart-

flscal 1991, speak

¡he Ter:a f ami ly' and

had Èo find someone else Eo run ¡he Museum and asked HÍchael

and replaced him wi'-h che currenc DirecÈ,or in JuIy of 19g7.

Sanden co resign

the reccrd a¡¡ached herewich (Page 6A) shows che 6-year operarrng recorc of -..,

Musuem which siârc,s for che audiced fiscals 19g6 chru 1gg9 and projeccions :
frscal l99o and a budgec for 1991. Afcer reaching a peak in fiscal 19gg, lve

have' srar:ing in fiscal 1989, exper!enced boch a decline in supporc and a

reciuccion of expenses. The IargesÈ aciendance was achieved in fiscai lggg
(126,23I) and began co decline subscancially in 19gg (36,173). In fiscal. 19g0,
å conE !nuaE ion of che decline in f inanc!aI supporc is pro jecced and a nor¡:.na I
lncrease in aÈienciance. AEtendance during fiscal lggo r¿ilI be abouc 52,000.

che 6-year period including che budgec for
iÈ not, been for rhe infusion of funds from

sale of che SU corner building and

Finance s cock, Ehe deficics during

¿he profi:

F¡^^-.ì rñññIrsLdr työÕ

!!v¡.¡ ¡ llSL

6
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would nave been su¿scan:la!. Ti^.e cucge¡ Íor í:sca! i9g1, ¡::acr,e:

he:ewi:h ,

personnel.

because, 1

was precared )-nEernally by liarolC C'CcnnelL anc ,"1uscun

is ol'e:l)'o¡:lnls:

range :a:iie; :ha: ..

S1.2 r¡,liIIion IeveI shor¿n.

How che Museum is going Eo be

i¡ will be supporced afrer I

supporced in che fucure r,'hile I arn aciive anC o

am gone have become a growing concern and shouid i

glven proper eEienEion aE chis meecing.

A! rhis poinc, iÈ mighr be weII c,o analize che presenc book value of che )luseui.;

and :-:s polencial unreâIized

ify own anaiysis of ¡heir 1991

be Ileve c,he def icic r¡Í I I be in

buigec is ¿ha i : !

che S1.5 miLl.Íon

gains from

which have

ics owned proDerE,ies, na

esÈåÈ,e and ics ar!, boch of increased in value since

acquired. The approximaÈe book value of Èhe Museum aE chis Eime

anC curren: debs is abou: S2,OOO,OOO.

;rely

:hey

l-I5

.l. -5

'"/e : e

S50 milli.on

Ic seems reasonable Eo

Ieas¡ S20 nil Iion nore

unsoliciced oral offer

were acquired prinarily in che past chree

million greacer rhan che book value on ¿he

course, Ehat if one wenEs Èo Chink in Èerms

could t¿eII be in che general range of S90 nillion.

assume cirac the real esE,aE,e has a currenE value of ac

chan che presenE, book value since rve have had an

of S40 million and che paincings in che co IIeccion, rvich

)'eers, have a value of possibly S2C

Ba lance Sheec . This neans , of

of crue niarkec vaIue, che book value

7
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An i;D c:: a n'- (JI

accua!:i:eC;'i:h is nY

ihe roral pic:u=c ¡ha: I bcI!cve

own persorìaI c:-:cur,s ¡ånccs anC

i!;c::ors .silcu-'..;

:'*

geîeraI Eerns, a:r analysis of curren: wor¡h.

(SEE PAGE 84. To be passed ouc, and recrived)

I'ly presenr \'liI L

ny wife, son and

va lues ou¡ I ineC

che remainder of

caIIs for a ¡or,aI of approxima¿eIy $50 rnillion of che:o:al íc:

and ocher non-museum philanchropic projecrs. SaseC c

che iiquid

liow ¿hac rhe ì{useun has

s eems Eo be a good c ir¡e

ins¿:su'-ion. The firs¡

been in exisc.ance aI boch Iocacions f or cen yea rs , j.!

t,o cake srock of Ehe fut,ure

grandson

above, Ehe Museum would ger

portion Iess rhe

the DanieI J. Terra collecc ion anc

S50 nillion ou¡,lined a'oove

i¿em Èhac seems bochersome

prospecE,s for

i s c, he ar:toun E

¿his

of noney

Cen!se.

chac

is cieC up in rhis ins¡iEucion be ir wh!Ie L am alive or ar nrþy

Lrere E,o assune char ¡he Museum r.¡ouId have 60,000 visicors nexÈ year, Ehe asse'.s

ucilized would be in excess of55,000 per visicor in fiscal 1991. Anocher faccor

uich which ue should be familiar is cha¡ ¡he Ewo ñajor l'luseums of -{merican Arc,

nanely che l.Jhirney I'luseum of American ArE in New York wich a budgec of

approximacely S16 million, and E.he Pennsylvania Academy of Philadelphia (che

oIdesE Museum of American ArE,, 1805) wich a budgec od abouc S11 miliion, are

boch having crouble making ends meec,. The tfhitney !s running deficics t.hree ouc

of four years and has, for che pasc four )'ears, had much publi-cized urouble

ra!sing funds for a needed addicion ac, Madison Avenue. At che Pennsylvan!a
<' 
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!'luseum of hi.s¿or!caI Americar. : s having even g rea i, e r

recenE yeârs, been using up parE of rheir endowncn:s co r.-.ake c¡ds

grven rne cause f or ccncern abouE che r¡ho Le concepi c í a l,luseun oÍ

.{:a Ceny ?hj.Iacielphia wh:ch ccmr::ses ¿n tnporianc ar: sc^:ool ¡::: ¡ i:¡c
íi-.-^ j^! 

^-^- !r -¡¡s¡¡vrq¿ f : __ :elÌ.S

aIw¿y5 be che firsc

rl,s greac,er

erea, che

financial

Þtuseum of

problems r would also

modern American ficld.

éa E

ar¡ which, chough cremendously importanÈ co our na a,!on's iu:u:e, n::-.:
be reexamined from rhe s:andpoinc of fucure viabilicy.

chac has become increasingly imporranc in che pasc aen years hrs

of younger Americans having ress int,eresÈ in hiscorrcai American

deal more inEeresE in conEemporary art,, be it é.nericar or

even see ¡his crend Ín our own vrey on Nor¿h ì,lichigan Avenue, The

shows which draw ¡þs besr are rnodern and con¿enporery exhibicions. .qIl of ch_;e

t.here wi I I probably be a growing neecj 1

and E,o improve its oucreach and hence i:s

f acEors, EoBe!her ',riE,h che f ac¡ chat

in¿e¡esE and aÈ.Eendance.

Anorher problem is one of che difficulcy a museum of chis size and characcer has
in a¿E'racEing visicing/treveling exhibirions. lc ís a facc chac ¡he Arr
Inscicuce of Chicago, a world class general museum, would

choicc of sponsors of American arE exhibi¡ions because of
consÈiÈuency and

has, j.n

This has

Ame ri can

Anocher faccor

been che Erend

arE and a greaE.

ocherwise. Ç/e

:.ncreas ing che buCgec of Ehe Museum

repuÈa E ion.

if ic should

In Èhe conE,emporery

some day solve ics

exhibicions in che

Conccmporary

give us sciff

ArÈ,

comper,icion for

I
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îre quesiio:,s seens co rne Enat...; Iigr,c oí:nis 6-."-ea: recc:C;::,1 Dases uicî:

:rea:s oí experience, is:h!s, a good time t,o re-examine ou: goaIs and:+h¿I, :Í

ânï, nigh-' be alrerna:ive opE,ions.

These opcions come co mind.

0pt,ion -11: lle could ernbark upon e campaign È.o raise a cercain ar¡ouni, cf nonev

0o::on #2t ile could deaccession one or several of

by c,he Museum. The !!a ry

a neÈ price

¿hac should

be privare

Cassacc oil,

considered a¡ Eo che t'{useum of Sl0 Eo S15

perhaps S20 million for

particularly since chere

and ¿he hoscility of che

such a goaI.

is a decision

The deal would

publ icicy. lncidenca I Iy,

consurnma!.ed, would be 5O1.

che fifcy-nine paincings

a commiÈ,ment, E,o seII ¡his

irnporranc experE,, LJarren

chis range.

an endowrnenË,. This nighc be very drSiicuL

is no c yet, a

press has noc

weII es¡ablished consci:uenc,

helped our chances co achi.er

¡he imporlanc

t'Sum¡nerE ime" ,

painr:.ngs o'rne

1C be ing

ni 1i i on . Thi

probably be considered ar

and we would Ery ¡o avoid

ch!s nee:ing

adverse

rhe proceeds,

of che cocal

if ¿his cou Id be

amounc paid by Lhe Nluseum fo

now owned by Ehe Yuseum. i.Je have noE nade

paincing, buc ic.çhouId be noced chac an

AdeIson, chinks i¡ would bring a price in

10
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1^¡i¡- :î. ñi+J::loî ri: uJi CCUICi , uhile

oe f !c i:s . In ¡ire

anou:-rE r,o abou¡ SZ,Z nillion.

0p: io n n'4: in:rease ¡he budgec by S300, OOO

È,o encourage Che organizaEion of
granEs Eo be given Eo hisÈorians

alive, con:'_iue :c make cc:.ì!,::cu::.cn.s i3 =. .

cur:enc fiscal year, :::s conariD.J::c;ì woui:

i- Fi -^- r r 
^^.rrì rrsCaI Ly91 whic¡ ;ouiC be i

importanÈ American exhibiEions,

from such a fund and acprovei

e

)
snall blue ribbon commiEÈee of renowned hisE,orians ani
The Te:ra Museum irself would noE be given priori:.v- in

heIpful.prccess bu¿ Ehe idea might be

proíessc s.

che decisic

0prion ,--5: SeII rhe Norch l,Íichigan Avenue

che or!ginaL Evanscon locacion

real esÈaEe and nove che l.l,-seun co

or co e

The move back to EvansEon would r¡ake

sale of Ehe Norch Michigan Avenue real
which would becorne lA ^n endor¿menc. The

new, cencrally Iocace r i{

available proceeds fron che

ÞcÈrFê of periraps S4O n:.l.ic

Io anoCher cen:ral

probably cosc an

move

less visible

es¿inaced S30

and less va IuabIe Iocalion would

rnillion, Ieaving Pol.enÈial enco'*menC of SIO r¡ill )n
d

AI t che above oplions

circumsE,ances, amounEs

beEween S1.5 million and S2.5 millÍon.

should 'oe cons idered in l ighc of. che presen:

Èo accepEance of an annual budgec defic:.I f

11
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C¡::.c:r "-á: CIose :he Nor:h

:ne íounCa::on

pa!ncl;tgs ¡wneC

scholarships

n:::i: needeci

flichiga:r Avenuc i'l -;cun, c¡,' I r hn -ai' - - -J -C

wi:5 assei.s :.n:he S70 million;an¡e (assunes:.'.e:

by ¡he lfuseum r,roulC'oe rc:aincC) íor un.lcr:rad...¡a:c

and graduaE.e f ellorvsii!ps Icr Àner:can ,1.::, heio Sunc

archives of Arnerican arE, and suDrorÈ

one hundred councries around che worId. This year,

excess of 350,000 visicors or 50,000 per nonth.

na::ona!

!nr,ernacional exhibicions oí American arÈ,.

AtI chese opcions should be considered in Ehe conÈext of fucure receipl oí

S20 to S50 million fron DJT's esEaEe.

No',r, we would Iike Eo cake up Ehe sub jecc of che French Pro jecr aE Civern.v, neä:

\iernon.

Thls village is 50 ¡.riIes frorn Paris and is one hour ¡way by ¡ra!n, bus or car,

I'- is che hone of che nol rest,oreC l'fone¡ Carcien and his home conver¡ed t.o e

Ffuseum =nd che chree aceliers which l'loner'ouiIr in che 39 years he Iived and

worked a¡ Giverny. He r¡as E,here frorn 1887 uac,il he died in 1g26.

The t'lone¡ conrplex was rescored by Gerard and Florence VanderKamp, who haC

previously rescored Versailles. Americen riìoney was used in bot.ìr cases. The

ì'foneE resi,oration was complececj in 1983 ac a cost of S21 miIIion.

¿o 0ctober 3Isc (seven monLhs) and lasc year drew1c is open from ApriI 1sc

3 I 0 ,000 vis ! cors f rom over

iE is expecred Èo draw in

L2
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ln Sep:er'r'oer 20 nc;i:hs beío:e :ire cren::rg ci ihc ì4useur cn ì,:::. :1::._,

,ivenue' we hai been acvisec by a s¡ni:hso:.::an schola:,,;i:c had jus: bce:::e::
:ha¿ he saw chem cuc up a "f or saIe" sign a: ¡he pe:r;,, }..,ouse, ã:eIie:s a:.1 :
garcien ' li I !a Cabol Perry Iived chere wi¿h irer husband anc :hree c:.: ic:en : ::
1887 c!I 1899' she was e nocewort,hy American arc!sc fron BosÈc:.r, ai::rou3i h r

greaEesc achievemenEs were thac she played a strong hand ln help:-ng ¡fonel olarr
his garden and was probably his closesc American friend. Being socia!Iv
prominenE, and having been inspired by che greaE new French arc movenen: cal,lec
"Impressionisrn", she influenced some of her friends E,o buy c,hese grear, works a'.

roday, 90% of:he greâ!' French lmpressionisÈ paincings aE ¡he Art insci:uce ( n

t'o cwo najor chicago far,r!Iies chru Mrs. Perry's urging. The irnporcanc French

ccIIecÈion a¡ che Museum of Fine Arcs in Bosc,on and rhe philadeiphia Museun ¿_si

were 'oroughc co che S'!aEes by f riends wþ6 r¡g¡s inf IuenceC by lf rs. perry ar :

sone cases, especially in philadelphia, by Mary Cassac¡.

The price was

aceliers where

bargaÍn boughc

could be bui Ir

the equivalent of

Arnerican arEisEs

by che l,lus eum and

on

S135,000 for Ë,he house, Èhe garCen and che fo r

chis Ehree-quarE,er acre piece of Iand. The

for

worked f or rneny years. I c was

iÈ was choughc e smel I museur¡

an absoluce

oí ,{nerican ar

house and garCe.

che huncireds o f

cricical capcive

proper:y. Ics address

could be resiored as a wonderfr-I showcase of Amer!can arc

chousands of people from arr over che r.rorrd, an excerlenc

audience. The Perry propercy is conË,iguous to che Monec

is 82 rue Claude MoneÈ.

:.3
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îhe projec: L.as rejecreC fc: Ia:k of

acres of Ianc acros.s ¿he (some

parking, so che i'luseu; I¡cc: bou:::

h:S:ofienS haye w:i-rn-r'rr.'/^.-tÞ

30 grain s¡-ack pic:ures l89l on :h!s, now our lfu.qeum stÈe. iilc Ì.luscun,s

presenE co:al !nvesÈrîenÈ, in Giverny is Sl, 1OO, OOO.

In che chree and one-haIf years since che purchase of che perry proper:i,, ;e

have had t,o combar one road block afEer anoEher, uncil a new mayor, more

of Giverny anC Ene }iayor

ap p rove d

Feb rua ry ,

symParhetic elecced. The Council

che December,1969. The

senc ic Ec Paris, and ic. r¡as Èhere approved

Jacque Lang, che MinisEer of culcure under r{iccerand.

1988 afcer los!ng ouc Èwo years earlier. Ic is known

They

che

are quice enEhusiasri.c abouE ¡his projecc.

Depa rÈmenE app rove i j. c in

a few d¿y5 later by

Lang w¿5 reaDDoinCeC rn

chac boch ì'litierani and

have boch been Ehere, as

projecc, and who would L:.ke

did che ì'fuseum on Norrh

6ch wich che French

very much co eve ryone' s

and isunderground

roof of ehe bui Iding. Fron

Èo che projecÈ, lras

projecc finally in

Bush, who is

help dedicace

also enchus!ascic about

La ng

has Barbara

Eo cone and che finished producr as she

Ì'fichigan' Presidenc p.eagan and pres!denc Bush also know of rhe projecc.

DJT is slaced Èo have meecings

archiEecr , Phi Iippe Robe rc, who

during May 2nd Èo

has developed a

Iiking. The building nescles inco ¡he hiII, is

surrounded by

l'la y

plan

half

a helicopEer,

shubbery

i c :¡i I I

and flowers ås is rhe enEire

seem as anoE,her beauciful Giverny garden.

I would like Èo show you some of che plans and drawings of chis lircle
nasEerpiece of a building.

It1
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(ixpIa::,. )

The cosE is escina¿ed ac

con:ribuce a co¡aI of S1O

S8.75 milllon and DJT, under cl.:is pia:, woulC

miII j.on ( ¡o aIIow f or over-runs ) in acccrCance 1;

shown below and on page 16. (ff DJT should no:

'ì

¡he foilo',ring schedule

survive i¡s cocrpleE ion,

needed funds available

d,5

p:ovision wiII have been rnade co make che rema:.ning

from rhe DJT escace.)

Con c ri bu c ion bv Daniel J Te rra

for Givernv Museum

Dage

ilarch 1990

Apri). 1990

ì,fay 1 990

June 1990

Juiy 1990

Augusr 1990

Sepcenber 1990

0ccober I 990

November l99O

December 1990

Anoun E

s 100,000

115,000

115,000

130, 000

240,000

1 50, 000

160,000

270,000

180,000

I 90, 000

15 -
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Janua ry I 99 1

Fe'l rua ry I 9 91

i{arch 1991

AprrI 1991

May 1991

June 1991

July 1991

Augusc t 991

Sepcenber i991

October i 991

November 1 991

Decenber 1 991

Janua r.,' L992

February 1992

ilarch L992

April 1992

Ilay 1992

June Ig92

JuIy 1992

Augus c 1992

Sepcembe r 1992

0c¿ober I 992

November 1992

December 1992

s 300,0lc

210,000

220,000

330,000

240,000

250,000

3ó0,000

270,000

280, 000

3 90, 000

300, 000

310,000

s 420,000

330,000

340, 000

450, 000

360,000

3 70, 000

480,000

39o,ooo

400, 000

510,000

420, 000

430,000

16
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i:'.is r¡useum wil- suÐr3ri f :om che cia:- i ¡ opens .

I¡ would noÈ

pa in c ings in

of che French

are owned by

work ex:epc for

¡he colleccion

collection; of

¿he Museum.

done by Americans

chese, abouÈ 60

the capEive aud,ience. There åre abou: l-C

in France. These are the nu:Ie is

The operacing

and s ecuricy.

afEer paying a

vi rE,ue of ¿he

buciger

To¡aI

sma 1I

are in che DiT escace anC a'¡ou..50

for chis projecc is SgOO,OOO per year includ:.ng

annuel revenue is esEimaÈed ac, $1,2OO,OOO in rhe

naina,enance

firsc y€ :
percenEage fee Eo

Þresence of E,he museum.

raxable in France a¡ regular corporeE,e raEes

esE,aEe caxes ro rhe DeparcmenE. Afcer Èhree

There has been Erenendous efforc E,o ge¡ rhis
worId, boch in che U.S. and abroad who learn

for exEra cosE,s incurred bv

chree years r añy

c,he VÍ I lage

In the firsr "profÍ8,'

real

à

and che museum would pay

CovernnenE woulC no longer be required and Ehe r¡useum would become a non_c,a. r
entiEy.

years, Eaxes Eo Che French

projecc going. Al I in rhe arc

of ic, become excited about iE.

l'Je hope Èo have your quesE,ions on any phase of chis enÈire
you wiII supporÈ chis magnificenc projecr in Giverny.

report and hope Chac

T7
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EXHIBIT 2
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Tc¡nFordgioo
StÉcg¡c Ph¡¡ing Coociaco

tr6n¡¡
AJg¡s 7,2ffi

In æ¡od.oct:
!rA. DcEBud¡ocl
Dr. Stæbrqic P¡ca Ùfr¡t¡ll
Dr. P¡¡l Twtr

By Pbtr Mr. R6 Gdrritz, /årh
lvfn M¡r$rçr D¡¡cY
Dr. THst Strüin¡
trl¡r Jr¡dith Tcrt¡

sd
By lavürio

Mr. DgtddR¡l¡¡r

Mt.llstllatræb
!rlr. R¡¡phLcrt
Dr.Iö}É

T!. EGiIS ws crllod trt 6dË ü lûl0 'All æ A¡r3ur 1' 4æ' Mr' Ræ i¡ to ¡d
o¡ o æh Bflfd 'DÆ 

tbc-fir" trqpñl3uË tl.!iËd. fb bcü¡dc

r Tb Art l¡sitrca of Cbicr¡o
o Tl¡Cssn
o lvú¡g¡mofFin¡ Ant G*fA) iûBoaæ
¡ Nai¡rl GdlcrY

Dr. Î¡ck¡r ilrËcúd rhr tb F¡rcùü sf to&y'c tlcd{ flt thtftrt

o To o¡l¡ r¡n wtc úr dt cæepnUly o¡tb¡ ry! F¡l .

.To*,'.-rloqmtboæi¡løltr¡Ërlo*i¡tdãi¡i'!¡
¡ To b¡vt r øgrlcwini¡ ¡rhich ¡o orl¡ dtüoÚ

Df. Tr¡c¡úilviüld Frb õ¡arr¡ioo¡ wiü b strrrcds prrxri¡3 cænir;¡ ¡ad

di¡o¡¡¡dtb ft¡tsring¡

¡ l'b cdo¡i¡riain¡ t' Cbicrso Ëlsrr¡ñ
o TbrrrtrdùCbicrge @E¡û
oTbiEPÉftæofGivrr¡ryucrnrnlotb¡Fcodgio'¡cù¡æbo¡loicdotl
o lbc o¡d Êr a ¡lliæ be¡¡c tb. tr¡t sf dqill dtb collccdæ wtr'!'l rn

E¡PPGIIID @r¡tr¡E¡t

F.i,"¡"î'\iii
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Strucsic Pl¡¡ Ç6nnin¡g
Mi¡¡¡a
A¡¡g¡lt 7,2W
Pzç2

o Tb¡¡ tbcfl bls bc'a ¡ clear coasco¡¡¡ of thc Straegic Plaaaiog Cooqincc oo
rÞ rbow poùrr

Mr. &¡r¡¡oc& ar&cd wþ Gvcruy i¡ gþ¡r of r foc¡¡¡ i¡ edrsioa tb¡¡ d¡ction ia tbc
U.S. Tbcre *t¡ coolcna¡l aad rgrceocc rh¡t ed¡sico b tb. U.S. is u iaportrat as ia
Gvury.

Dr. sæötÉsr Es&d tbr quc*ioû, 'Doc aó¡crioafoUær tbc collcc¡io?-. T!¡rc *ü
¡lircrrqig¡ r¡d co¡co¡u tbr tbc lrt i! tbc cro&rFæ!.

Ìúr. Gôn¡it¡ r!t!4 'wb ir tbc oo¡ efEacicrr rrry ro prmotdproprgs fu
col¡Giga rda 6ívüy b ord<æ púopqg¡. A¡¡cric¡¡'st I!dùct Jcr¿¡ boç, do c,r
oraileizcfl aürgD ú! collcciü?

w.r-â¡,a írvl¡cr¡edfi¡ oD! u¡ry o lcrrungr tb coltortio i¡ to b¡vr r¡ -¡lEli¡¡f
¡""ltu"q 

-to-olhf 
frttc loa dtbr icrn Co¡lc¡tio!, rbryîrcuH ær¡Et ¡ crrr¡i!

-'-bcro'f colhcti@¡ pcr ]rr a Givaruy. Mr. I4r¡cr rrttúc¡ th¡¡ çt m¡H ucvcrut¡t t¡ giw ¡¡p tbc aumæy of Givcruy or ür ællcai¡. Lt Gôrdtz arhd bÉ, ErEr3¡rt nFoËt¡ ia tåc proprgriø of A.orricla úL Tbrre r*u ,{¡.curriç,i rhrr ¡bâfiI¡üia! ¡åo¡d bc with toæ wb cor¡ld rypoq r nior Anrricrû o:r .¡"*¡og bt
Giwray ¡.d rlrc loEIûIË q/ùo cauJd bcþ,ìnvd; t¡o q¡í¡A

Dr. T¡E&rr i¡dic¡cd ¡trr ¡rÊ oæd ¡ FrE wirb mrjor dcrs bdh h ù u.s. ¡¡d rbro.d!!4 hopcû¡¡ll og. wlg rls bra r hisory of dcir€ ihir Dr. $öir¡ i¡dic¡cd th¡ n¡o
lbo¡¡¡d pohbly look fq E itrniatricn ¿åaty iæåst¿ a cO¡cCæ.

Nfr. Gió*itz ¡¡g8erd th¡ çc rhr¡d probrbly loot ôr ¡¡ i¡çia¡iæ d* þ¡¡
Eæb¡i¡¡ns rr:'p th sc cor¡H'pisEòæl- oa withq¡ bsÌ,i€; rcqeaa tbc qrhJ.

Dr. Ti¡crÉr rdd thr rhl Tuld poönbly i¡cü¡dr exlibitioor, r r,Ë.¡itr, Gû¡€r¡i6dprogrr'+ ere, hr rbü il ir'-r¡ldy gl ry oo' i'fiÈEi@.qr¡¿ ¿o *=]rthiag \rt! e¡ld
tbca o ó i¡ cô¡crtio. Thadori tåi¡ T.oidd girc ns t¡o o¡f¡y-o r!@rin ¡oE rbdiñdçPãtrr¡

Dr' l{nt¡tl rF¡l*ld çb r¡= !æd.d to déA.wirå wct¡oæ ¡¡ úe r¡bla sb¡nm-¡dtbai¡ qdrræ u¡ fqvr¡d cpditiarrly, * iÁou¡¿ u.""r s¡ficicacqftnrúrrto bc rbto to ôú rh! coûaå sitcri¡ ¡ú¡ to us oro to rtspod o Mr.
$!i.tr: çræio_+'wb|û dc ¡¡ccÊr¡ look tft¡?.. Di¡q¡s¡isa cq¡¡.d id il{r-tÊd 6útt'! crrrútl rru¡Id br ü fr¡¡crsiûg:

o hong¡iry A¡cricra ¡no Sbrrcrd¡g ¡¡t

lãî,'Ì"'i,iiit

16di-002084



Str¡ogic Pl¡a Cosaiæ¡
.\Æ¡¡ct
Alg¡ß 7,2ffi
PlgÊ 3

o Shonær¡i¡lGvruy

Mr- HcúrcL r¡gçræd tþ¡tb Bord 6þ b b¡ cæ¡i¡rc æd bsræ r dcrvi¡ioa
r¡S,-co UçU Osy rnd üt Pc¡d¡rin ¡¡¡ bi IIG ó¡D r¡l¡d wb¡ tb¡ r¡¡a¡ cf,tþ
Foodaico m¡a

Ih. Tufu reçodcd tba tb€ rs¡Ê! irlud.d tha fotlæilg:

o fu Cdlcstb
o Sig¡ifcua frærrid s¡¡€Ð 8s¡ rd.æd to tbG col¡ætios
¡ R¡rl Eft
r Bcú ffitivæ¡ ld BoGd iodügËs
o E¡dlclt

IX. St6þtÍlt æ¡d tht if rn dccidd E c6æcr!u!c æ oly o of cr¡¡ r¡¡¡a¡¡
loctio, çc do h¡vt ¡a dGqudc cdlcci¡ sd hw d{uüa 6¡¡¡cirl Úr¡

Dr. ñr&rçlicd tbú þru¡ld¡'t unr GircraytD b. irold ¡¡4 tbrcerr, úH
C¡vrrtry ir æ crø ôc¡+ qr dd r p3üÈ bcþ o GÍtñrst

Di¡q¡¡iæ rt'- sorc rboc uåãc ó. æsrtx dcô""+ioa ¡h¡ld bG tlB ;àcrbc it
rbr¡¡d b. i! Givúrry or i! tb U.S'

Dr. ldrrùIl trotcd tå¡t rllsaing sit ¡¡ Í! m¡s¡rû doc¡ É qû rtigdaS çi¡h ¡¡
cþ¡ci<¡¡d Ínriqcioo h rdditic.

Dr. Tuc&a rc¡¡¡d b Ghrfsy it cæd, rhrt aG ca 6t g¡d do6 litä q¡r
co[cbq tb¡ uæ ¡r¡d to b püt do rlli¡¡cr fu i¡rin¡tiqrt ü¡rt, d th¡efur,
tha Fq¡¡daha d¡ to br b r pcærHp to Éi¡w thir Ë: rl¡o i¡úicGtd tù¡ *ç
ent Gi¡fsy to bo "¡q üü F..t'¿. Df. lbcbf ar88'¡tÊd Éf F !d ¡¡ rndpir of
col¡ of"!ürll lrtúl3 ccúlrf. I¡o trhÊd th rr Õ r cqrtiw coa S¡dywib
crh ø¡r iæ¡¡¡d¡lS Tb A.uÍcæ fc¡¿øy, Y¡ddo, d Sttsöc¡r- Ilo cct'i¡i¡¡or
Ë¡ w¡ r,fr¡B br¡ ¡ tcf,r'rrg ctÉlr ftr ¡eFtdr¡¡ctt tE pæ'Db É oæ dç¡. IIo ór¡
ü&d if r¡ct r lrrùr¡ crt? p!¡ arr crùibi¡¡ rnigb Eitni¡E tb proFgÉb d
AEic¡EL

lür Dd.t i¡dcdtt rd b lop radq rad Dtd b dæidc a tic Sçtæùcr
EFdl vËch dinctiæ þ go. ldr. Gtdrritr rcit¡ræd fu fu FrF.. dcr¡r foo¡¡ *r¡
Þ Flpf¡ft Ao¡ico A¡t ütr¡gb tcvr¡gitg dtb¡ collsb.

I)r. Àlr¡h¡Il rEçr¡d rr d to br. &rll c¡¡ drùbt cæ¡crið ud fuid¡ tb¡
wq¡¡d br th b qodOtcf .

TFA SP ø1598
CONFIDENTIAL
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Strucglb Pl¡¡ Cott'-;ttct
Min¡to
A¡Jt¡¡ 7,.2ú
Ptg! I

Dr. Îu& lgFúed tbrt ccnri¡ly rbúe rÉr¡¡d b. coú ú¡¡e lvh. t-€nr r{g¡rtd rh-
wr d to dccid¡ wb *r r¡u ¡od tha ¡6 cea 6guæ cr¡t bos' tÞ gÉ it Dic¡¡¡ioa
nr'Gd r¡d iælt¡dcd tlø wh.ú pE *ìE ir rrgport of rss¡.ra st, r*port of GtvruT
aUd ".-'e rcCoFüiOO.
A gnc*im wr¡ ¡sked wtd tb iqtrÉt of ¡ddin¡ cr¡r collciæ to b orhrr uuq¡lr
wor¡b be nryæ ÌË ¡¡ folbw¡:

Àûg¡E Êtuttrci¡dE€

th. MÉ
Tb Cscon¡
MFA
A¡tIn¡i¡¡r
NÉi6rl Cd¡ry

Tt!Eät
Eqr¡r¡ EtE Mc!, MPÀ Nüi¡d Geltcry
TbÊ BC
n¡*æ¡¡¡
TbEd

Notr tb tt¡ tåræ a¡æu¡+ fu Mi, ibÉ MFA od tb l{cir¡l ft$ery rrs rlt s tb
foæûæ dArio Arr d *+ wirt rb ¡ddËoa dtb T¡¡r coilr+q r¡y æ-
wq¡ld clüty hrË IbBd cottcci¡.

It *¡¡ trr¡ ¡¡kcd wàt in¡ir¡iæ r'q¡¡d bclp ru b¡n ær Eùilny b É. who¡.
cqæy. Ir çr¡ d¡e¡¡od tb oËldzbg cr cdlcrriæ b r¡¡ty t ræry impcru rñ¡.¡l.

!,e- Gitsitz r¡t¡d if *ç.¡bol¡J ¡rL¡ PHtd.tpbh o6tÈ. li¡r (rbú yr¡ ¡trËd b) d rb
Ncicod Grllay ofúr liß (brìnú 6 ¡er!¡d to)-

To r¡¡r¡¡ri¡c tb iloc¡ æd gy 10 dr'ñrñi¡. wba çr¡ acgotirbh vert¡¡t æocaürtþ
th¡ cruna eoidon¡ ut r¡ follo*:¡

NOÌùNF4O?TAELE

. Stçar fuÉo qøc¿ úúr of Gitruyo PtuF¡rcA¡eri:urttbru¡gl:

o Effio¡¡
O l¡{¡ç*ir

. Pr-rdoånac tb Tcrrr ¡roo nab t¡ r€l dpiripla dtb¡ E¡doræc FrdoAt
oBa
oDa

OfiIEn tmlrÍ fNcgrrLbtGì

TFA SP ø1599
CONFIDENTIAL
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Stilcg¡c Ph¡ Coaaittco
Mi¡.cc¡
A¡¡¡¡¡¡ 7,M
Præ 5

r Collæiæ th¡Jd st¡y !¡ I coltætioo
¡ lb ¡nügcoÉd will pobabiy b¡rc to br rñü¡l Da¡trd fbr bcrl ;nc;q¡d¡ìa¡

Ih. Mr¡rù¡lt bd¡€æd tb¡re dd Þ ævc ico ü ú¡¡l d tb crtæril'

I'f. Ræu¡¡ tb givto ¡þ g'¡g"'ì'Gr of gÉcringfu dãil i!ôrtrdo! fuù
prrspoli¡¡ EllrJûr M!. LGfD.r rGitcrd th'q¡ sc¡lË æt nú¡g to bG ø tbl i!
CUc¡So, tb çe n¡cd æ r¡gprt A.uirx út d tb c wûE to e¡Ðdt Givtrsy. Dr.
Î¡ctrr idicl¡d rlrr+ þ wq¡¡d sd qltbc mcùr¡ioar ól çrpcraf to b¡ dr¡e¡ Ëoo
dù æiry wiü tb üil¡r prqo.d¡ rd ü¡ r¡lcna æa¡ri¡t

A æll rrr¡ rhæ r.rl'ñ dtÉ. æcmbcn ¡t to q/bbr çc fu¡H bc ¡ d'¡læ anstorn
is Cbicr¡e. All voúd æ æ.É fu Ì.fr. DaBtsoctvb ¡ö çt rhld b. nad
aiæ r¡ Cticqn.

1tc æ srp win bc tb tÉ. R^Ë witl tæd cË tb pæhg to Ër clrirc Eord dtb
propnt¡ ¡d ctitcrb r¡ sçll rr ü da' cdld Ëoa tb fu¡¡ ¡o¡o¡or !ú. LcÉ
wi¡l n¡ I drrtto¡cþofr'ptçorad cæ¡cf. Dr. Itrtr tb¡ld bo íttæot wiü dl
Êur'c¡¡t¡t' þ kæp tb dc oga Ed witt tdl Ptitddghi¡ th'{ wo rt út iÉærd

lrt. Bu¡rOçl ild¡€¡d rh¡t n d to Ëq¡¡ oa 65 ¡.lrrtiorl æGd3

In Scptrnörr ¡ûcr ¡ t¡ll dry dr Strôgic Pîltd¡g trGçr'g, *t bçt E ¡c*nt I
ptfu iri¡¡tb- fi¡tha tioo, u¡ bop¡ 6¡ tby wiü bt ¡bL to ELË ¡Bo¡d
dccidoa o ¡!åtb Dr. 1r¡c&rto Ecgoddc.

\tfrll ¡cü¡ô¡lo o'- ærr -{fii'g dtli¡ cørit¡cc b6re Scfco¡r d r¡É- tim ¡l¡
o¡obcrr dtb Bo.¡d will b. irvitld to púdcipca Dr. !úrrhrll $ggÉcd th *r rn
ttir trcgulrBolrd Ec.ùS sitb om rtrn¡ar i¡6.

Tbo Dding'wr¡ {tclÍd É 2:00pcn

n¡æccivrly ¡¡boit4

DcEdiE næ
VIcr PnidæFbæc & Adniniraio

TFA SP ø16øø
COI.¡F IDENT IAL
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IN THE CIRCUTT COTJRT OF COOK COUNTY, ILLINOIS
COUI\{TY DEPARTMEN T, CILANCERY DN{SION

DEA].{ L. BLINTROCK, A DiTCC¡OT Of

the Terra Founciation for the Arts, and

RONAID GiDMTZ, a Director of the

Terra Foundation for the Ans,

Piaintiffs,

No. o0 cH I 3451

JUDiTH TERRA, a Director of the

Terra Fouudation for the Arts, PAUL
HAYES TUCKER, a Director of the

Tera Foundatiorr for tlre Arts, ALAI'I K.

SIMPSON, a Director of the Terra

Foundation for the Ans, NAFTALi
MICHAELI and the TERRA
FO{.NDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation

Defendants.

VERIFIED COMPLAINT
FOR DECLARATORY. INJUNCTWE AND OTHER RELIEF

Plainriffs, Dean L. Buntrock ("Buntrock") and Ronald Gidwitz ("Gidwitz"), Directors of

Terra Foundation for the Arts, an Illinois not-for-profit corporation, for their Complaint against the

Defendants, state as follows:

Nature of this Action

I This is an action for declaratory, injunctive and other relief seeking to enjoin

defendants' illegal and wastefirl conduct in connection with the management and operations ofTerra

Foundation for the Arts, an lllinois not-for-prof,rt corporation ("Terra Foundation").

2 lgthis action Plaintiffs seek to enjoin defendants from (1) boiding a meeting of the

v

)

)

)

)

)

)
)

)

)

)

)
)

)

)

)

)
)

)

)

)

Foundation's Boãrd of Directors in violation of Terra Foundation's by-laws; (2) taking any action
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to elect or remove any member of the Board of Di¡ec¡ors or changrng any comminee assi*rnr :;

(3) nking any action to ciose the-Terra Museum in Chicago or move Te¡ra Foundation or any of irr

assets outside the Srate of lllinois; and (4) taking any other action conçary ro the by-iaws of thq

Terra Foundation or defendants' fiduciary duties as directors of an Illinois Not For profir

Corporation.

The Parties

3 Plaintiff Buntrock is a resident of DuPage County, Illinois, a prominen:

businessperson, and a benefactor of the a¡ts. Since 1998, Burtrock has served as a di¡ector and

officer of Terra Foundation. He presently serves as Terra Foundation's treasurer, is chairman of irs

fìnance and investment committee, and is a member of its Executive Comminee.

4 Plaintiff Gidwitz is a resident of Chicago, Cook Counry, Illinois, a former CE. ri

Helene Cunis Corporation, and a benefactor of the arts. Since 19g2, Gidwiu has served as a

director and officer of rera Foundation. He presently serves as chairman of Terra Foundation,s

strategic planning comminee and is a member of its Executive Committee.

5 Defendant Paul Hayes Tucker ("Mr. Tucker") is a resident of Massachusetts. Mr.

Tucker is a director, chairman and president of Terra Foundation and is a member of its Executive

Comminee.

6 Defendant Judith Terra is a resident of 'Washington, 
D.C. Judith Terra is a direcror

and vice chairman of Terra Forurdation, and is a member of its Executive Commjnee,

7 Defendant Senator Aian K. Srmpson is a resident of v/yoming and a former United

States senator f¡om that state. Sen. Simpson is a director of Terra Foundation and a member or its

finance and investment comminee.
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I Defendanr Naftali Michaeli ("Mr. Michaeli") is an Israeii ci¡izen and a resicient of

Washingron, D.C, M¡. Michaeli is a ciose personal fnend of Judith Terra, and has no officiai

position with Terra For¡ndation'

g Defendant Terra Foundation is an lliinois not-for-profit cbantable corporation

established in 1978 by Daniel J. Terra (deceased) ("Dan Terra") to preserve and exhibit collections

of Amencan Arr, to expand the anistic horizons of the Iliinois art public through educational

program.s, and to operate museums in Chicago and Frar¡ce.

t0 Because of Dan Terra's extraordinarily generous gifts to Terra Foundation in his

lifetime, and his bequest to Terra Foundation of most of his estate, Terra Foundation's Jssets now

total approximately $450 million, including investments, real estate, and a priceless collection of

American art.

'' 
I 1 Tena Foundation o,wïrs and operates tbe Terra Museum of American A¡t (the "Terra

Museum") located at 664 N. Michigan Ave., Chicago, Illinois.

12 Terra Foundation currently has eleven directors, tbe ma,ximum number allowed under

the by-laws of Terra Foundation. The Board includes Margaret Daley, a well-known benefactor of

education and the arts and the wife of Mayor R:cbard M. Daley, and Arthur A. Hartman, the former

United Srates Ambassador to France. The Board also rncludes Helene Ahrweiler, Jacques Andreani,

Stephanie Marshall and Theodore Stebbins. Cathenne A. Stevens, tbe wife ofUnited States Senator

Ted Stevens, was the Executive Director of Terra Foundation from August of 1996 througb April,

2000 until terminated by Tucker

Creation of Terra Foundation

f
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13 Dan Terra es¡ablished Ter¡a Foundation in December 1978 rurderthe lllinois Ge- -.o.^

Not For Profit Corporarion Act. It was Da¡r Terra's inrent and purpose to provide a Museum in ti

Chicago area that wouid exhibit coliections of Amencan art and educate tbe public generally c

issues of Amencan an. As ser forth in the original Articles of lncorporarion, the purpose of Terra

Foundation was

¡o form' preserve' and exhibit coliections of paintings, sculpture, graphic ans,
architecru¡e, and desi-rn representing Amencan art; expand the anistiC honzons of
a growing an public through such activities which wiif i¡clude lecrures, symposia,
talks, demonstrations, films, and reiated educational programs designed io fi,nilei
these Purposes; estabiish, conduct, operate, and maintåin ã scbool offustn¡ction and
any and e.ll artistic and technical educational fine arts courses and other subjects
relating thereto; build, erect, maintain, equip, manage, lease, and operate a rnuseum
and ali component pans deemed advisable or necessary to providå space for these
activities and exhibitions; engage in any and all otber activiìies and exhibirions.

(See Articles of Incorporarion, attached hereto as Exhibít l).

14 To ensure that the primary mission and purpose ofTerra Forurdation was carried out,

the Terra Museum',¡/as opened in 1982 in Evanston,Illinois. In 19g7, the Museum relocared to 66,

N' Michigan Avenue, Chicago, Illinois, and remains at that iocation until today.

l5 Throughout the 1980s and early to mid- 1990s, Dan Terra conributed cash, stock anr{

art for the continued growth and viabiliry of the Terra Foundation and the Terra Museum in Chicago.

To ensure that his contributions would ñrrther the goals and mission of Terra Foundation for thu

benefit of the public, Dan Terra created rwo restricted, endowments, the ..82 Endowment,,,restricter

to the acquisition of art for Terra Foundation, and the D4 Endowment restricted to education

endeavors relating to American art.

ir
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l6 In the eariy 1990s, Terra Foundation constn¡c¡ed and developed the Musee d'.Arl

Arnericain Giverny ("Giverny Museum"), an art museum in Giverny, France dedicated to the

exhibition of Amencan art and American art education.

17 Primariiy because of Dan Terra's gtfu and bequests, tbe value of Terra Foundarion

has grown substantially since its creation. Currently, Terra Foundation holds net assets wortb

approxirnately $450 million. The value of the art alone located at tbe Terra Museum in Chicago

exceeds $ 100 million, with tbe overall value of Terra's Foundation's art collection exceeding S 173

million

l8 Pursuant to its by-laws, the Board ofDirectors ofTerra Foundation is required to hold

an annual meeting during the month of September of each year for the purpose of eiecting directors

and officers and for the transacting of other business. If the election of the directors and officers is

not held at such meeting, the Board of Directors may cau¡¡e the election to be held at a meeting of

the Board of Directors as soon thereafter as may be convenient. The Boa¡d of Directors may only

eiect offrcers and directors by a majority vote

19 In periods of time befween the quarterly Board of Director Meetings, the by-laws

provide that as Terra For¡ndation's Executive Comminee has the authoriry to take action on behalf

of Terra Foundation, except on specific issues delegated to the Board of Directors pursuant to the

IllinoisGenerall.{otForProfitCorporationAct. SinceOctober, 1999,TerraFoundation'sExecutive

Com¡ninee has consisted ofplaintifis Br:ntrock and Gidwitz, defendants Edith Ter¡a and Mr. Tucker,

and director Stephanie Manhall

Dan Terra's Dedication To Chicaeo

,
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20 Dan Terra was a successful entepreneur and br¡inessman who resided predom.rnr :

in ¡he Chicago area. A large ponion ofhis wealth enured throueh invesrments in companies locatec

in and around Chicago. As result, Dan Terra made the decision to stan the Terra Founda¡ion witl

the intent to benefit of the citizens of Illinois and the Chicago area. Terra Found,arion became

Te¡ra's principal chantable endeavor.

2l Dan Terra described his decision to establish Ter¡a Foundation in lllinois and to open

Terra Museum in the chicago area for the peopre of lriinois as follows:

[V/]hat's exciting is that it's a deep commitrnent. There's not another museum of
American an within 400 miies of Chicago, and we have a real educational job to do.

(See Grace Glueck, American-Art Museum Opening in Chicago, hl.y. Times, April 19, l9g7 at B 14,

attached hereto as Exhibit 2). on many occasions, Dan Terra articulated his intent to benefit the

people of Illinois through the creation of Terra Foundation in lllinois and the opening of Te^.a

Museum as " major instirution in Chicago." (See, e. s., Dodie Kazanjian , Daniel J. Tena, America ,s

First Ambassador-at'largefor CulturalAfairs Pursues the Best in American paintingfor His New

Museum in Chicago, House & Garden, May 1987, at 52, aftached hereto as Exhibit 3).

22 Shortly after the creation of Terra Foundation, Dan Terra's first wife, Adeiine died.

in 1986, Dan Terra mamed Judith rerra. Judith rerra acknowledged in a prenuptiai agreement that

she frrlly understood that the bulk of Dan Terra's estate would go to the Terra Forurdation, and she

unequivocally promised that after his death she would not seek any assets of his Estate other than

those given to her under the prenuptial agreement. Under the prenuptial agreement, Judith Tenra

agreed she would receive only a fixed amount of money and assets upon Dan Terra,s death. Judith

Terra became a member of the Board of Directors of Terra Foundation.

'l
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23 On informarion and belief, after Judith Terra became a member of the Board of

Directors of Terra Foundation, she suggested to Dan Terra that the Terra Museum be ciosed and

Terra Foundation be moved out of Chicago. Tbis r¡/as never done during Dan Terra's lifetime.

Terra's Death And The Wilt Contest

24 On June 28, L996, Dan Tena died after suffering a stroke. As the soie residuary

beneficiary under his will, Terra Foundation was to receive $125 million.

25 As the first srep in a pian to seize contol of Terra Foundation, Judith Terra

immediately attempted to nansfer Dan Terra's probate proceedings from the Circuit Court of Cook

Counry to Washington, D.C. After a five-day trial, the ChieiJudge of the Probate Division denied

the motion to transfer, finding that tbe motion was without merit in law or fact.

26 Juditb Terra next embarked on a scbeme to seize tens of millions of dollars that Dan

Terra intended for Terra Foundation.

27 Under the prenuptial agreement between Dan Terra and Judith Terra, Judith Terra

was to receive $4.5 million in cash pius approximately 52.6 million i¡ other assets, for a total of $7.1

million.

28 Cont'ary to ber promise in the prenuptial agreement, after Dan's death, Judith Terra

immediately filed an action chalienging the prenuptial.agreement and contesting Dan Terra's will.

Judith Terra sougbt for herself S43 million of the $ 125 million bequest to Terra Foundation.

29 Judith Terra's anempt to seize S43 million of Dan Terra's bequest to Terra

Foundation put her in irreconcilable conflict with the interests of Terra Foundation and, therefore,

with the people of the State of Illinois as tbe beneficianes of the chantabie tn¡st created by Dan
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Terra. As a result, Judi¡h Terra was forced to take a ieave of absence as a direc¡or of T ¿

Foundation.

30 The Terra Foundation hired Tyrone Fahner, former Attorney General of lllinois, ani

Howard McCue III of Mayer, Brown & Pian as speciai counsei with respect ro Judirh Tera,s

anempt to seize the $43 million bequest. Both Terra Foundation's special counsel and the counsei

for Dan Terra's estate found that Judith Terra's ciaims iacked substantial merit. However, to avoic

protracted iitigation, the estate and Terra Foundation entered into a settlement with Judith Terc

whereby she received approximately $ I million more than she was entitled to under the prenuptial

agreement. This allowed Terra Foundation to receive virnrally all of Dan Terra's $125 million

bequest as intended under Dan Terra's will.

Mismanagement of rerra Museum After Dan Terra:s Death

31 Following the senlement of her claims against the Dan Terra's Estare, Judith Terra

sought reinstatement to her position as director of Terra Foundation. Thereafter, changes were

made within Terra Foundation and the Museum that were contrary to the best interests of Terra

Foundation and therefore contrary to the public interest that was rntended to benefit from Terra

Foundation.

32 Beginning in mid-1998, Judith rerra launched a scheme to gain control of Terra

Foundation to carry out her own agenda of closing Terra Museum in Chicago and moving Tena

Foundation to washington, D.c. Judith Terra owns a home in washington, D.c. and desires to

move the Foundation there to obtain a prominent place in the social ci¡cles of v/ashington, D.C.

Judith Terra believes that if she is able to move a foundation as large as Terra Foundation to

,
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Washingron, D.C., she would be abie to es¡abiish herself in Wasbingron, D.C. as a large benefactor

of the arrs, rhereby piacrng berseif in the eiite social circies of tÑashington, D.C.

33 To accomplish her scheme of serzing conrol ofTerra Foundation, Judiù Tera began

stacking Terra Foundarion's Board with persons loyal to ber alone. For example, Judith Terra

recoûunended and sought the election of her friend Sen. Simpson to the Boa¡d. Sen. Simpson

became a director in mid-L999. At his first Board of Drectors meeting in October 1999, Sen.

Simpson announced to the Board that his purpose for being on Terra Foundation's Boa¡d of

Directors was "to protect Mrs. Terra's interests."

34 Prior to October i999, iudith Terra orchestrated a plan to repiace Arthur Harunan

as Terra Foundation's president and chairman with her loyalist, Mr. Tucker. Althougb Terra

Foundation had been searching for a new president for more than two years from outside the Boa¡d

of Directors, Judith Terra and her new allies on the Board replaced Arthur Hartrnan as president and

chairrnan with Mr. Tucker. As was later discovered, tbe decision to place M¡. Tucker in the position

of president and chairman was made to fi¡rther Judith Terra's attempt to gain control of Terra

Foundation and to fr:rther her own agenda contrary to the mission and intent of Dan Terra in creating

I efra ¡ oundatlon.

35 M¡. Tucker and Judith Terra further entrenched their power through the hiring of

Donald Rarner and the unautborized expansion ofhis authoriry within Terra Foundation. Mr. Ralner

was originaliy retained as a consuitant to the Foundation on an interim basis. During the January

25,2000 meeting of the Board of Directors a motion was made to give Mr. Ratner the titie of vice

president of finance and administration. Tbe Boa¡d members present at the meeting voted in favor

of the motion. Heiwever, because not all Board Members were present, the motjon was made subject

¡
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to the ratifìcation by each of the absent Boa¡d members. I¡ a subsequent poll of Board memb 
,

the motion failed to receive unanimous approval as required by the vo¡e at the January 25, 2O0O

meeting' Nonetheiess, pursuant to Mr. Tucker's dictate, Mr. Raurer has con¡inued ¡o serve as a

purponed offrcer of Terra Foundation, and has taken direcrion from Board members loyal ¡o Judirh

Terra

36 Judith Terra aiso fi¡¡thered her scheme to gain control ofTerra Foundation by causing

the removal ofthe aftorneys that had counseled and represented Terra Foundation since its inception.

In 1982, Dan Terra asked James Coliins, an aftorney at the law firm of Bell, Boyd & Lloyd, ro acr

as both general counsel and an ofticer ofTerra Foundation. Collins served in the capaciry of general

counsel and secretary of Terra Foundation from 1978 until his removal in October 1999. He aiso

served as treasurer from August 1996 th¡ough October 1999. During this time, Collins r-l
represented the interests ofTerra For¡ndation througb many diff¡cult issues, including Judith Ter¡a,s

attempt to confiscate $43 million of Dan Terra's bequest to Terra Foundation.

37 Defenda¡¡ts next forced the resignation of Terra Foundation's special counsel, Ty

Fahner and Howa¡d McCue III of Mayer, Brown & Plan. Terra Foundation hired Mayer, Brown

& Pian as special coursei when Judith Terra sued Dan Terra's esrate for the $43 miilion residual

bequest to Terra Foundation. Mayer, Brown & Plart also represented Terra Foundation in

connection with its interests in the now defi.rnct Mercury Finance company.

38 Specifically, on or about August 11,2000, Mr. Ratner, acring in his ultravires

capaciry at the direction of defendants, told Mayer, Brown & Plan that Terra Foundation would not

pay its fees for any time incurred in dealing with or responding to any issues not specifrcally

requested by eithg¡ Mr. Tucker or Mr. Ramer.-Mayer, Brown & Plan rejecæd this arrangernent

;v!
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recognizing thar ir would be connary to its duties and obligations as special counsel to Te¡ra

Foundarion and irs directors. in resigning its position as speciai counsei ¡o Terra Foundation, Mayer,

Brown & Plan stated in a lener to Mr' Tucker:

In our original engagement letter of December 11, 1996, sent by Ms. Atrrweiler and

ourseives, the Foundation requested that we act as special counsel to the Foundation.

It was ciear that the ciient was tbe foundadon, not mereiy its President and

Chairman. That Ietter aiso made clear that we were to provide legal advice and

represenntion to the Board of the Foundation. As special cotutsel, we have worked
with th¡ee different Chairmen, a number of board memben, stafrand counsel. 'We

owe professional obiieations to the instih¡tion and all of its di¡ectors. It would not

be consistenr with our professional obligations to deciine to respond to the concems

of directors.

(Emphasis added) (See August lE, 2000 Letter, attached hereto as Ëxhibit 4).

39 in fu¡therance of her pian to seize control of Terra Foundation, Judith Terra, M¡.

Tucker and Sen. Simpson bave ignored the requirements of Terra Foundation's by-laws regarding

management ofTerra Foundation. A¡ticle [[I, Section 11 of the by-laws provides that the executive

comminee is to operate Terra Foundation benveen the quarterly Board of Director rneetings. (See

By;laws of Terra Foundation, attacbed hereto as Exhibit 5, at Article rV, Section 9). With few

exceptions reiating to bnnging in new counsel for Terra Foundation, issues were not brought before

the executive comrninee. By not baving meetings of the executive commiftee, Judith Terra, Mr.

Tucker, Sen. Simpson were able to conffol the operations of Terra Foundation for their own benefit,

contrary to the provisions of the by-laws.

40 Judith Terra, N4¡. Tucker, Sen. Simpson have aiso consulted with and taken advice

from Mr. Michaeli. Mr. Michaeii has been making decisions for Terra Foundation even tbough be

is not an offrcer or director of Terra Foundation, or even an employee. Mr. Michaeli's only

connecrion to Teg:a Museum is his relationshipwith Judith Terra.
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4l Judith Terra also began treating the a¡t collecrion of Terra Foundation as if ir re

her own personal properry. Judith Terra ordered that art from the collection heic by Ten_

Foundation be transported Êom the Giverny Museum to her personai residence. The cura¡o¡ of rb

Giverny Museum objected to any piece of the collection leaving the Giverny Museum. Hou.ever

at Judith rerra's direction, Mr. Tucker ordered the curator of the Giverny Museum ro transport the

art to Judith Terra's residence for her personai use.

42 Under the control of Judith Terra, Mr. Tucker, Sen. Simpson and Mr. Michael

substantial waste and mismanagement has occu¡¡ed which jeopardizes the continued viabilirv of

Terra Museum. This waste and mismanagement includes, but is not limited to, the following:

a' Grossly mismanaging Terra Museum in a manner that has resuhed in the los,
or rurnover of almost h¿lf the employees, rncluding key persons responsibie
for Ter¡a Museum's day-to-day operations an¿ co-nrinuåd. ,u...rr;'

b' Causing tbe primary individuais in charge of securiry at Terra Museum roquit resulting in an inexperienced and understaffed securiry ,oir, *,jeopardizing the securiry of the s100 million of art dispiaye¿ ana colilcted
at Terra Museum;

c' Permitting a director of Terra Foundation to engage in a conflict of interest
in representing Terra Foundation at art auctions *hile, on information ancbeliel rePresenting the interests of private clients at the same auction;

d. Expending significant monies on the purchases of art without obtaining the
input or apProval of the Board of Dr¡ectors or the Collections Com¡Ånee
charged with the responsibiliry of advising the Boa¡d of Direcrors on issue.*
involving art acquisition;

e' Artempting to invade the D4 Endowment resFicted to educational purposes
for the unauthorized purpose of acquiring art;

f' Bypassing the lawfi.rlly elected Executive Comminee operaring Terra
Foundation and Terra Museum;

Y- v/asteñrlly incurring exeessive legal fees by retaining inexperienced counsei
- in replacement of Terra Foru¡datión's lonj-standing counsei;
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Misusing the art coliecdon of Terra Foundation for Judirh Tera's own

p.rronuf use and in a mannel that placed the collection in d,anger and

jeopardy; and

Aliowing M¡. Michaeli to participate the management, conuol and operation

of Terra Foundation and Terra Museum.

43 Members of the Board ofDirectors bave repeatediy questioned tbe manner in u'hich

Mr. Tucker, Judith Terra and Sen. Simpson have been operating Terra Foundation in the past year.

For exampie, on March 2, 2000, Margaret Daiey wrote to John Neff, Director of Terra Museum,

regarding the significant problem occurring at Terra Museum as a resuit of the high rurnover of key

empioyees. Specifically, Mrs. Daiey stated:

Havingjust rerurned from out of town,I am dishea¡tened about the news conceming

Ginny Spindier. John, Ginny worked tirelessly on the Scbool Resource Guide. I was

very impressed with her work and Rachel's as well. in fact, without thei¡ herculean

efforrs, it would not have been a worthwhile pubiication. ln fact, it would have been

an embarrassment to the Foundation. Your letter to Ginny was, from my point of
view, unkind and uncalled for. It distressed me to see people treated in such a

manner. In my working with her on education issues, I believe sbe has always gone

"above and beyond" her duties .... I couldn't leave without letting you and the Board
know my feelings and deep concerns.

(See March 2, 2000 Letter, anached hereto as Exhibit 6)

4 Othermembers of the Board of Directors, inciuding Buntrock, as well employees of

both Terra Foundation and Te¡ra Museum have repeatedly and vigorously challenged the manner

and lack of direction in which Terra Foundation bas been operated and managed under the direction

of Mr. Tucker. (See Arthur A. Hartnan letter dated November 7 , 1999, attached hereto as Exhibit

7)

45 On information and belief, the pattern of mismanagement and waste occurring at

Terra Museum is a conscious effort on the part of iudith Terra, Mr. Tuckerand Sen. Simpson to

h

it

cause the failure of Terra Museum in Chicago to justify closing Terra Museum in Chicago and
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moving Terra Foundation from Chicago ¡o Washingron, D.C. for rhei¡ own purposes and rn u

disregard for the people of Illinois intended to benefit f¡om Dan Terra's museum and foundarion

t z. w

46 Despite the fact that Terra duringhis iife hadrejected any suggesrion of movin_e Terra

Museum from Chicago and therefore depriving the people of the State of iliinois of rhe charitable

trust that he had created, Judith Terra has never abandoned ber personal scheme to ciose Terra

Museum in Chicago and move Terra Foundation to Washington, D.C. ln the last year, after Mr.

Tucker obtained the position of president and chairman, Judith Terra, Mr. Tucker and Mr. Michaeli

have been actively seeking to close Terra Museum in chicago.

47 To this end, and in breacb of their fiduciary duties to Terra Foundation and the peopie

of lllinois, Judith Terra and M¡. Tucker have engaged in negotiations relating to a merger

affiliation befween Terra Foundation and The Corcoran Gallery of Art in V/ashington, D.C. (..the

Corcoran")' As part of the proposed merger of affiliation, certaia positions on the Board of The

Corcoran would be filied by individuals on the Board of Directors of Terra Foundation. Also, the

proposal provides that the president and chairmar¡ ofTerra For.¡¡rdation, Mr. Tucker, would assume

the position of vice-chairman of The Corcoran.

48 Tbe overall pian and method whereby Judith Terra and Mr. Tuckerwouid secure their

mission of obtaining prominent positions in washingron, D.c., in breach of their fiduciary duties

to the people of lliinois, was clea¡iy evidenced at the recent Board of Directors meeting beld on

August 24,2000' There, M¡. Tucker made clea¡ tbat it was his intention to close Tera Museum in

Chicago' M¡. Tucker stated that under his think¡ng, there were potential problems with the

-]
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conrinued operation of tbe museum in Cbicago. Mr. Tucker went to sute cieariy a¡d

unambiguousiy,

the best way to mar(rmtze or¡r resources and ñ¡lfill our mission is to aii_rn with
another instirution, close the Chicaso museum and focus on Givern;- anci educarional

initiatives of the Foundation.

(Emphasis added) (See Minutes of Augustz{,2000 Board of Di¡ectors Meeting, anached hereto as

Exhibit 8, p. 2). in fact, many of the "problems" with the Chicago museum were of the defendants'

own making.

49 Bunrrock objected to Mr. Tucker's improper interpreution of the mission of Terra

Foundation and stated that the closing oíTerra Museum in Cb.rcago had never been discussed or

considered by the full Boa¡d of Directors. Mr. Tucker agreed that this cntical issue had never been

discussed by the ñ¡ll Board of Directors, but stated that a decision had al¡eady been reached to close

Terra Museum in Chicago. According to M¡. Tucker, the Su'ategic Planning Committee was

prepared to make a recoûrmendation on this issue to the Board of Directors. Mr. Tucker stated that

the Board of di¡ectors "definitely" must make a decision on the closing of the Chicago museum

during the annual Board of Directors meeting in September 2000.

50 ln conjunction with thei¡ overall plan, Judith Terra and Mr. Tucker have attempted

to create the impression that Terra Museum in Chicago needs to be abandoned as a mission ofTerra

Foundation.

Defendants' PIan To Remove Buntrock
From Board Of Directors To Further Their Goals

51 Notice was maiied to the directors informing them that the annual Board ofDirectors

meeting of Terra Foundation was scheduled for Tuesday, September26,2000 in France. Althougb

various events and comrninee meetings were scheduled to occur berween September 23,2000 and
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September 26,2000, the annualmeedng of the Board ofDirectors was scheduied for Seprembe

2000

52 As set fonh in the agenda for the annual Board meeting that was disrributed ¡o eaci

Board member' the election of officers and directors for the upcoming year r¡/as to be held dunng

the September26,2000 meetrng. (See Agenda for September26,2000 Boa¡d ofDirec¡ors Meeting,

anached hereto as Exhibit 9). As set forth in the agenda, the elections were to occur and then thc

chairman of each commiftee would make a presentation to the Board. (Id.) As indicated in the

agenda, Mr. Buntrock was scheduled to give a presentation to the Board as the chairman of the

finance and investmerrt committee im¡nediately subsequent to the eiection of the directors anci

officers.

53 The defendants have now contrived a plan to ensure that the directors are elected ,. '.h

the exception of Buntrock. Defendants intend to see that Buutrock is not retained as a director in

order to allow them to more easily accomplish their unlawful personal objective of closing the

museum in Chicago and moving Terra Foundation to v/ashington, D.C. Buntrock has recognized

defendants' effons and has continued to question the Board's authority to move the charitable assets

of the people of tbe State of lltinois to V/ashington, D.C. in conEavention of the Board,s fïducia¡¡

duties to the people of ljiinois.

54 Plaintifß have just recently learned of the defendants' improper plan to remove M¡.

Bunrrock from the Boa¡d of Directors. Subsequent to the dissemination of the agenda for the

September 26,2000 meeting of the Board of Directors, and only days prior to the directors ieaving

for France, M¡' Ratner was directed to send a lener to all di¡ectors, without any consultatinn,

informingthem tåat a 3O-minute Boa¡d ofDirectors meeting was scheduled for=september 24,2000,
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¡rvo days prior ro the properiy noticed and scheduied meering of the Board of Directors. (See

Seprember 15,2000 Lener, anacbed hereto as Exhibit l0). This improperly noticed meettn-q has

been scheduled because defendants will not have a sufficient number of directors available on

Seprember 26,2000 ¡o remove Mr. Bunuock from the Boa¡d of Terra Foundation.

55 Defendanrs' aftempt to hoid the eiections for directors and/or officers at a Special

Meeting of the Board of Directors on September 24,2000, is viola¡ive of the by-laws of Terra

Foundation for at least rwo reasons. Fi¡st, Ratner does not have the authoriry to provide notice of

a meeting of the Board of Directors as he is not the secretary of Terra Foundation, nor is he even a

duly elected offîcer or direc¡or. Pursuant to the by-laws of Ter¡a Foundation, oniy the secretary of

Terra Foundation is empowered to provide notices required under the by-iaws. (Exhibit 5, Articie

IV, Section 9). Any attempt by Ratner to send notice of a meeting of the Board of Directors

constitules an ultra vires acL

56 Second, under the by-laws an election of the officers and directors may occur only

at one of two occasions. First, the eiection may take place at the annual meeting of the Board of

Directors. Second, if the election is not held at the scheduied annual meeting, a special meeting may

be held subsequent to the an¡ual meeting. (id. at Article III, Section 3). The by-laws provide no

authonry for the bolding of elections of offrcers or directors EþEllg the scheduled a¡urual meeting.

For this additional reason, defendants' attempt to hoid the elections of directors and officers at the

improperly noticed meeting on September 24,2000 constitutes andultra vires act, as well as a clear

breach of their fiduciary dury to Terra Foundation and the people of lllinois.

57 Without relief from this Court, defendants will carry out their improper plan to ensure

that Bunrrock does not remain as a director andofficer, to close the Terra Museum in Chicago and
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'

to undermine the effort of the otber directors to ensure that fiduciary duties ro the Terra Founda r,

and its beneficiaries -- the people of the State of Itlinois -- are followed. Tbe Defendanrc'plan i

motivated by their own self-interests and desi¡es, and inconsistent with their fiduciary obiigation

as directors of a chantable Fust intended to benefit the peopie of Illinois.

58 Moreover, if defendanE are permitted to carry out their plan to remove Buntroci.

there is a real and serious danger that other members of tbe Board of Directors wili resign thei

positions thereby leaving the Terra Foundation in great jeopardy, and leaving the peopie of Illinoi,

without protection on the Board. Once Buntrock and other simila¡ "obstn¡ctionist', directors a¡e

removed or resign, defendants will have no opposition to carrying out their plan .of depriving the

people of lliinois of the public Eust created over twenty years ago by Dan Terra for their benefii

COI"INT I
@eclaratory Relief)

59 Plaintiffs repeat and realiege the allegations contained in paragraphs I through 5g

of this complaint as though fully set forth in this paragraph 59.

60 By and through the creation Terra Foundation as a not-for-profit Illinois corporation.

Dan Ter¡a intended that a museum of American art be operated in the chicago area to be held ir

trust for the benefit of the people of the state of lllinois.

6l At various times after the creation ofTerra Foundation, Terra reaffirmed his mission

of operating a museum in the chicago area for the benefit of the people of Illinois through the

collection of American art and the education generally of the public on the issue of Arnerican art,

62 The Boa¡d of Di¡ectors of Terra Foundation are the tn¡stees of the chantable it
created by Dan Ttto responsible to the people of Illinois as the beneficianes of the public n:r.rst.
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63 As direcrors of Terra Foundation, plaintifß Buntrock and GidwilZ, ö weil as many

others, have donated tbeir time, efforts and resotrces lo accompiish the goals and mrssion started

over twenry years ago bY Terra.

64 Piaintiffs as directors of Terra Foundation have a fiduciary dury and an obligation

to protect Terra Foundation from waste and mismanasement caused by defendants

65 Piainrifrs as directors of Terra Foundation have a fiduciary duty and an obiigation

to see that Terra Foundation continues to carry out t\e mission for wbich it was started for the

benefrt of tbe people of Illinois.

66 By virrue of their positions as directors and/or officers of Terra Foundation, Judith

Terra, Sen. Simpson and Mr. Tucker owed fiduciary duties to the Terra Foundation and the people

of lllinois to protect the charitable assets of Terra Foundation and to act in their interests by

furthering the charitable purpose and mission started by Terra more than twenry years ago.

67 Nonvithstanding their fiduciary duties to the people of Illinois to ñ:rther the

chantable purpose and mission started by Dan Terra more than fwenty years ago, Judith Terra, Sen.

Simpson and Mr. Tucker used thei¡ positions as directors and/or officers of Terra For¡ndation to

intentionally mismanage Terra Museum in Chicago to firrtber their own self interests in closing

Ter¡a Museum in Chicago and moving Terra Foundation to Washington, D.C

68 The foregoing improper conduct of Judith Terra, Sen. Simpson and Mr. Tucker has

caused, and will continue to cause, irreparable harm to Terra Foundation, and irreparable harm to

the peopie oflllinois as the benefìciaries of tbe public rnrst established for Terra Museum in Chicago

as a unique center for American art.

69 FJaintiffs have no adequate remedy at iaw.
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70 A¡ ac¡ual controversy exists berween the panies hereto concernin_s Te- .

Foundation's obiigation and purPose to maintain a museum in the Chicago a¡ea for the benefi¡ of

the people of Illinois as originally intended by Dan Terra at the rime of the crearion of Terra

Foundation.

WT{EREFORE, Plaintiffs pray for the following reiief:

A. A declaration that

( 1) Daniel Terra created Terra Fonndation as a pubiic trust for the benefìt of the
people of Illinois on or before December 13, I978;

(2) Tbe intent of Dan Terra in creating Terra Foundation was to operate the
museum of American art in the Chicago area for the benefit of the people of
Iliinois;

(3) Defendants are precluded from closing Terra Museum in Chrcago and
moving the Foundation to a location outside of the chicago area;

(4) The closure ofTerra Museum in Chicago orthe transfer ofthe museum or its
art to V/ashington, D.C. or any other location outside of the Chicago area
wouid violate the Illinois Charitable Trust Act (760ILCS 55/l errrq. qvtr.rt
1995)) and the Illinois General Not For Profit Corporation Act of tlae qSOs
ILCS i05/101 .0t et seg. ('Wesr 1995)).

B. A temporary, preliminary and perrnanent injunction enjoinrng defendants from

closing Terra Museum in Chicago or transferring the museum or its art to Washington, D.C. or any

other location outside of Illinois.

c. For such additional reiief as the court deems fair and just.

COLINT N
(Statutory Utu Vires Acts)

7l Plainriffs repeat and reallege the allegations contained in Paragraphs I through 70

of this compiaint as though frrlly set forth in this paragraph 71.
-='+
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72 The above acts and conduct of defendants have been taken witbout iawfi¡l authonry,

capaciry, or power and will contifiue uniess enjoined'

73 Section 103.15 of the General Not forProfit Corporation Act of 1986 aliows this

Court to enjoin defendants' unlawful acts.

\ryHEREFORE, Piaintiffs pray for the following reiief:

A. A temporary, preliminary and permanent injunction enjoining defendants from the

foilowing:

(1) Holding a meeting of the Foundation's Boa¡d of Directors in violation of
Terra Foundation's by-iaws;

(2) Taking any action to elect or remove any member of the Board of Directors
or changing any comrnittee assignment;

(3) Taking any action to close the Terra Museum in Chicago or move Terra
Foundation or any of its assets outside the State of lllinois; and

(4) Taking any other action contrary to the by-laws of tbe Terra Foundation.

B. The appointment of a receiver to operate and maintain Terra Foundation pursuant to

the Court's equitable powers and the Illinois General Not For Profit Corporation Act of 1986 (805

II.CS 105/101.01 et seq. (V/est i995)).

C. An accounting of all asse¡s of the Terra Museum and Terra Foundation.

D. For such additional reiief as the Cou¡t deems fair and just.
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COL\T III

_ 
(Breach of Fiduciar,y Dury)

'74 Plaintiffs repeat and realiege the allegations contained in paragraphs I through 73

of this complaint as though fully set forth in this paragraph 74.

75 By virnre of their positions as directors and/or officers of Terra Founda¡ion. JuditÌ

Tera, Sen. Simpson and Mr. Tucker owed fiduciary duties to the peopie of lllinois ro acr in their

interests by firrthering the charitable purpose and mission started by Dan Terra more than rwenw

years ago.

76 Defendants Judith Terra, Sen. Simpson and Mr. Tucker breached their fiduciarS

duties by acting in a manner that was intended to further their own personal interests to the dernment

of the people of lliinois as the beneficiaries of the charitable uust. Defendants improper conduct

included, but is not limited to, the following acts:

a' Mismanaging Terra Museum in Chicago to create the impression that the
museum needs to be closed;

b' Seeking to close Terra Museum in Chicago and ransfer the art to some other
location ourside of Illinois to firrther thei¡ own personal goais;

c' Auempting to defeat Bunüock's re-election as director to enable defendanlç
to carry outtheirplan ofmoving ortansferring Terra Museum from Chicago
to a location outside of iliinois conrrary to Iliinois law;

d' Contrary to the by-laws of Terra Foundation, attempting to improperiy
reschedule the vote for the election of directors to ensure that defendants
have enough vores to defeat Buntock's nomination and therefore fu¡ther
their personal agenda to the derriment of the intended benefìcianes of Terra
Foundation.

77 The foregoing breaches of fiduciary dury of Judith Terra, Sen. Simpson and M¡.

Tucker have caused, and will continue to cause, irreparable harm to Terra Found.ation, j
irreparable nu""-!à the people of Iliinois, as the beneficiaries of the public u*ì uy endangering the
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ñ¡rure of Terra Foundation and the continued viabiiiry of Terra Museum rn Chicago as a unique

center for American art.

78 Piaintiffs have no adequate remedy at iaw

WHER-EFORE, Plaintiffs pray for the following relief:

A. A declaration that:

( 1) Daniel Terra created Terra Foundation for the benef,r¡ of tbe people oflilinois
on orbefore December 13, 1978;

(2) The intent of Terra in creating Terra Foundation was to operate a museum of
American art in the Chicago area for the benefit of the people of illinois;

(3) Defendants have no authority to ciose Terra Museum in Chicago or transfer
the museum or its art to Washington, D.C. or any other.location ouside of
iliinois;

(4) The closure of Terra Museum in Chicago or the u'ansfer of the museum or its
art to Washington, D.C. or any other location outside of Illinois would
violate the Illinois Charitable Trust Act (760 ILCS 55/I et seg. ('West 1995))
and the Illinois Not For Profit Corporation Act of 1986 (805 ILCS
i 05/i 0l .01 et seq. ('t/est 1995)).

(5) Defendants Judith Terra, Sen. Simpson and Mr. Tucker have breached their
fiduciary dury to Terra Foundation and the peopie of Iliinois as the
beneficiaries of Ter¡a Foundation;

t

(6) Irreparable inju¡y will result to Terra Foundation and the people of Illinois
as the beneficiaries of Terra Foundation if defendants are permitted to
continue breachrng their fiduciary duties;

(7) Defendants have acted improperly and breacbed their fiduciary duties by
seeking to defeat Mr. Buntrock's re-election as director in order to fi¡rther
their own agenda;

(8) Tbe letter sent by Rat¡er to the members of the Board of Directors dated
September 15, 2000 is a nulliry and does not comply with the by-laws of
Terra Foundation for scheduling a meeting of the Board of Directors for the
election of directors and/or offrcers.
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B' A temporary, preiiminary and perrnanent injunction enjoining defendan¡s frorr

following:

(l) Holding a meeting of the Foundation's Boa¡d of Direcrors i¡ vioiarion o
Terra Foundation's by-laws;

Taking any action to elect or remove any member of the Board of Director,
or changing any comminee assignment;

(3) Taking any action to close the Terra Museum in Chicago or move Terri
Foundation or any of its assets outside the State of lliinoii; and

(4) Taking any other action contrary to the by-laws of the Terra Foundation.

C. The appoiatrnent of a receiver to operate and maintain Terra Foundation pursuant tc

the Court's equitable Powers and the Illinois General Not For Profit Corporation Act of l9g6 (g05

iLCS 105/101.01 et seq. (lVest 1995)).

D. An accounting of all assets of the Terra Museum and Terra Foundation.

E. For such additional reiief as the court deems fair and just.

COT.INT TV
(Inducing A Breach of Fiduciary Duty)

79 Plaintiffs repeat and reallege the allegations contained in paragraphs I through 7g

of this complaint as though firlly set forth in this paragaph 79.

80 As set forth more fully above, defendants Judith Ten-4 Sen. Simpson and M¡. Tucker

breached their fiduciary duties by acting in a manner that was intended to fi¡rther their own personai

interests to the detriment of the people of lllinois as the beneficiaries of the chantable tr.st

established by Dan Terra. Defendants improper conduct included, but is not limited to, the

following acts:

lntentionaliy mismanaging Terra Museum in chicago to create the
impression that the museum needs to be closed;

(2)

^_
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b Seeking to close Terra Museum in Chicago and transfer or re-esrabiish tbe

museum to Washingron, D.C. or some orher location outside of Illinois to
fr:rther tbeu own personal goals;

Attempting to defeat Buntrock's re-election as di¡ector to enable defendants
to carry out theirplan of moving or u-ansfemng Terra Museum fr'om Chicaeo
to a location outside of lilinois;

Anempting to improperly rescheduie the vote for the election of directors to

ensure that defendants have enough votes to defeat Buntrock's nomination
and therefore firrther their personal agenda to the detriment of the intended
beneficiaries of Terra Foundation

Colluding with, advising or panicipating in the plan to remove Mr. Buntrock
from the Boa¡d of Directors in order to remove opposition to their pian to
close Terra Museum in Chicago and move Terra Foundation to Washington,
D.C. in contravention of-their fiduciary duties to Terra=Foundation and the

people of Illinois;

¡

8l Defendant Mr. Michaeli coliuded with Judith Terra, Sen. Simpson and Mr. Tucker

in commining breaches of fiduciary dufy, or otherwise induced or panicipated in their breaches of

duty to Terra Foundation and the people of Illinois as the various ways, inciuding, but not iimited

to the foliowing:

Knowingly providing advice to Judith Terra, Mr. Tucker and Sen. Simpson
that was contrary to the fiduciary duties owed by them as directors of Terra
Foundation;

Acting witb Judith Terra, Mr. Tucker and Sen. Simpson to make decisions
for Terra Foundation in conravention of the by-laws of Terra Foundation;

Advising Judith Terra, Mr. Tucker and Sen. Simpson to take action reiating
to Terra Foundation that constituted waste and mismanagement in an attempt
to justify the closure of Terra Museum in contavention of their fiduciary
duties to Terra Foundation and the people of lllinois;

Colludingwith or advising Judith Terra, Mr. Tucker and Sen. Simpson in the
decision to replace Jim Collins and the law firm of Bell, Boyd & Lloyd in
order to garn control over the operations of Terra Foundation for tbeir own
improper purpose in contravention of their ñduciary duties to Terra
Foundation and the people of lllinois;

d.

4

b

d.

Doc: l5ó7ó2 -25 -
16di-002115



82 The conduct ofM¡. Michaeii has caused, and will conrinue ro cause, damage to T -c¡

Foundation and the people of lliinois. if the conduct ofMr. Micbaeli is not stopped, the public tnrs

created by Dan Terra may be desuoyed to tbe detriment of the people of Illinois.

WIIEREFORE, piaintiffs pray for the following relief:

A' A temporary, preiiminary and permanent injunction enjoining M¡. Michaeli, hi.

agents or assigns from colluding with, inducing orparticipating io uny further breaches of fìduciar,

duty rvith Judith Terra, Sen. Simpson and Mr. Tucker.

B' A¡ award of exemplary damages for Mr. Michaeli's intentional, deiiberate, and

ongoing inducement of Judith Terra's, Sen. Simpson's andMr. Tucker's breaches of its fiduciar;

duties to Terra Foundation.

Respectfully submined,

DEAII L. BUNTROCK and RONAID

À
È

GID
Arts

By:

Directors of Terra Foundation of the

One of Their A
Dated: September 22, Z0OO

Wiliiam R. Quinlan
James R. Carroll
Michael I Rothstein
Martin J. O'Hara
QIJINLAII & CRISHAIvÍ, LTD.
30 North LaSalle Streer, Suite 2900
Chicago, Illinois 60602
(3 12) 263-0900
Firm iD No. 33745
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\,ERIFIC.{TION

DEA¡i L' BLIi'ITROCK, uncier perui¡ics as provrciec'nv iaw p.r¡suanr to Scction 1-109 oí

the Codc of Civil Procu'dure, esr.ifiÈs rhar he has rea( ¡he \/¿iäei Cornpiainr for Decla:arory,

Injuncrvc'. ¡.nct orh:¡ Relief a¡ci rhar rhe sraumcnrs ssr íonh in rhc Vcrified Compla:nr for

Declaratory. lr¡iunnivc. a¡:C Orher Relief. a¡e irue and cnnt¡. cxcspt ¿s to maners therein s.¿red

to be on iniorn:at¡on ¡¡d belici. urd as to such maners, ¡he undcrsigned ccniñes as aforcsajc ¡!n,:

he veriiy bclicvcs rhe s3¡ne ro bc true.

DEAN L. BLNTROCK

¡
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\¡ERIFICATION

RONALD GIDMTZ, under penaides as provided by law pursuanr ro Secrion I - I 09 of r r;

Code of Civii Procedue, certifi.es that he has read the verified Compiaint for Declararory, injur "l

and other Relief, and that the statements set forrh in the veriñed Complaint for Decla¡aron,, Inju-:

and other Relief' are true ar¡d correct, except as to maüers therein stared to be on information and

belief, and as to such matters, the rurdersigned ce¡tifies as aforesaid that he veriiy believes the s¿ n€

be tnre

-1

By
RONAI-D GIDV/ITZ

{
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TERRA FOUNDATTON FOR THE ARTS

x- X

BOARD MEETING AGENDA

x- X

Telephone Conference

Wednesday, August I, 2OO1

10:00 a.m

Kel1099, Huber, Hansen, Todd 6. Evans , PLLC

1615 M Street, N.W

Suite 400

Washington, D.C. 20036

fn attendance: .fudi th Terra

Emily Murphy

Larry Levinson, Esq .
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Page 2

PROCEEDINGS
MS. TERRA: This is Judith.
MR. SIMPSON: How are you? Good

morning.
MALE SPEAKER: We are waiting for

about three people we are tryrtrg to get a hold
of. We have some callers. We are waiting for
Ted, Don.

MS. TERRA: That's fine, Don. I would
like to make one comment as everybody is getting
settled, and that is I do have present with me a
court reporter who will be recording this
discussion. And my attomeys from Vemer,
Liipfert and Kellogg, Huber.

MALE SPEAKER: Judith, I thinK that'S
inappropriate. This meeting is being recorded by
the operator. Conference call operator and
regular counsel. They have their counsel present
and so I do not believe that it's appropriate for
you to have your attorney present. Mr. Levinson
asked to come to this meeting and was told he
could not by me.

Page 3

MS. TERRA: Okay. I will have the
attorneys leave, but I will continue to have the
meeting transcribed.

MALE SPEAKER: That's fine, Judith.
That's no problem. Good morning, Dean.

MR. BLINTROCK: Good moming, Dean.
(Whereupon, the attorneys departed the

conference room.)
MALE SPEAKER: Dr. Forster,I just

want to apologize for the misspelling of your
name in the agenda. I missed it when I was
proofreading this thing so I hope you accept the
apologies.

MS. FORSTER: I'm sorry. I haven't
seen the agenda. I think this material was faxed
to my office and I am at home.

MALE SPEAKER: It was Federal
Expressed -- it was faxed yesterday.

MS. FORSTER: It came in after I left
the building so I didn't know about it until this
morning.

MALE SPEAKER: Is there a fax number
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Page 4

at home where I can fax it to you?
MS. FORSTER: No. I'm son1z.

MALE SPEAKER: It was not Don's fault.
I actually put the names in that section of the
agenda and I missed it.

MS. FORSTER: It's quite all right.
MALE SPEAKER: Blame it on the

lawyers.
MS. FORSTER: That is generous of you.
MR. FIELD: Katþ, this is Marshall

Field. We are apart of the new crowd.
MS. FORSTER: A1l right. We are both

catching up here.
MALE SPEAKER: What do we need for a

quorum?

MALE SPEAKER: Did somebody come on?
Tm OPERATOR: This is the conference

operator. I am going to dial Helene Arhweiler.
It will be just one moment.

MS. FORSTER: This is KatþForster
here. I am wondering if anyone can send me this
material by e-mail. I can print it out at home.

Page 5

MALE SPEAKER: The attachments?
MALE SPEAKER: Kathy, we don't have

the attachments on e-mail. I can tell you that.
Give me your e-mail address.

MALE SPEAKER: I will call Diane.
MS. FORSTER: I will have to hang up

and pull the document up and call in again
because I only have one single telephone line for
my modem. I am trying to catch Helene.

TIIE OPERATOR: This is the conference
operator. A Madam Arhweiler will be joining you
in one moment.

MS. FORSTER: Just give me the high
sign when you have sent that off.

Helene, how are you? Bonjour.
MS. ARHWEILER: Bonjour.
MALE SPEAKER: Hi, Helene. How do you

do?

MS. ARHWEILER: I am well.
MS. TERRA: Hi, Helene. This is

Judith.
MS. ARIIWEILER: Yes, hello.
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MS. DALEY: Hello. It's Maggie.
MS. ARIIWEILER: I am waiting for a

reply.
FEMALE SPEAKER: I am so sorry. They

told me they faxed it to you.
MS. ARHWEILER: Okay. I shall find

ir.

MS. SIMPSON: Alan Simpson. How are
you?

MS. ARIIWEILER: How are you, Alan?
MR. SIMPSON: I am fine. Thankyou.
FEMALE SPEAKER: We were unable to

locate him from what I was told.
FEMALE SPEAKER: I am told rhat he was

unable to be reached.
MS. ARHWEILER: you will not come.
FEMALE SPEAKER: Rich had to give a

speech in California.
FEMALE SPEAKER: Okay. He confirmed

that months ago. That letter should have gotten
to you last week by fax. I'm sorry.

FEMALE SPEAKER: It is necessary for

Page 7

you --
FEMALE SPEAKER: I will be sure it

gets to you today.
MS. ARHWEILER: Okay. Okay. Ler me

say that I haven't received the settlement. I
just -- I just received the settlement in the
hands of Paul, but I haven't received it, let's
say, essentially efficiently. I haven't yet
received the settlement agreement.

MR. FIELD: We will have to send you
one. This is Marshall Field and I am one of the
newcomers.

MALE SPEAKER: Helene, I don't think
that Don had faxed it out to everybody, but we
will be huppy to do that for you so it can come
directly.

MS. ARHWEILER: I amnot in France. I
have no faxes here where I am.

MS. FORSTER: Do you want us to send
it to your place in Athens?

MS. ARHWEILER: No. I am in the
islands now and it's quite impossible even to
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call you. I don't think I am able to still have
this call for a long time.

MS. FORSTER: We understand, Helene.
MS. ARIfWEILER: Anyhow, I am waiting.

I know I must have all of the articles of the
settlement but I don't know the expiration.

MS. FORSTER: We will make sure you
get it. I am waiting. I am going to leave as
soon as I know there is something for me to pick
up.

MALE SPEAKER: Why don't you hang up
and see if you get it?

MS. FORSTER: Okay. I wiil talk to
you in a minute.

MALE SPEAKER: Hello. This is Fred
again. We were disconnected.

MALE SPEAKER: Hello.
MS. ARIfWEILER: Hello.
MS. DALEY: Don, it's Maggie.
MR. FIELD: Hi, Maggie. How are you?

This is Marshall. We are waiting for Kathleen
Forster to get an agenda. We sent it by e-mail.

Page 9

When she gets back on we will have almost
everybody. The only one missing is Stephanie and
she may be late.

FEMALE SPEAKER: Helene, how are you?
MS. ARIfWEILER: Thankyou. It's very

cold where I am.

MALE SPEAKER: Helene, when will you
be back in France?

MS. ARIIWEILER: I shall be back in a
few days, but only for one day I have to go
there for a seminar because it is a very bad
situation and he will go special and I happen to
be there for two days only. I mean the beginning
of the next week.

MALE SPEAKER: Right. We wiil rryto
call you while you are there.

MS. ARIIWEILER: you can call me also
in the number you have here? I shall give you
another number also, and you have my - I shall
give you my mobile number.

MALE SPEAKER: Okay.
MS. ARFfWEILER: Just a moment because
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I don't know that by heart. But I shall give you
my mobile and you will find me everywhere. Well,
the mobile is the Greek mobile 0030937073596.
With this mobile you can find me all over Europe.

MALE SPEAKER: Okay. Thankyou.
MALE SPEAKER: Is Karþ on?
MALE SPEAKER: She is not going to be

on the call. Absent are Professor Hamada, Jim
Donnelley. Stephanie we are expecting. That
should be shortly after l0:00.

MS. ARHWEILER: I don't think that
Jack is in France. I think that he is --

MALE SPEAKER: We haven't been able to
reach him so we have been calling and leaving
messages. We have not been able to reach him at
all.

MALE SPEAKER: I will call him when I
am back in France.

MS. ARHWEILER: you can call me on
this phone.

MALE SPEAKER: I will.
MS. ARFIWEILER: you better. you will

Page 1 1

find me if I am not in Paris.
MS. FORSTER: This is Kathy Forster.

It hasn't come so I decided it was wasting time
and I got back on line.

MR. TUCKER: Thank you all. Before we
begin this gathering tonight we want to make a
statement that is to say that my presence at this
meeting or this gathering along with that of
Judith and Alan is especially and solely to
object to the transaction ofanybusiness because
this meeting has not been properly called and
convened.

I ask that the record reflect that our
presence today is not a waiver of orn objection
as is our right under the bylaws. Notice of this
meeting was under the bylaws and atthis time I
would move that this group be adjourned for the
reasons set forth in the letter of July 30,200I,
as well as for the reasons reflected in the
complaint which was filed on July i, 2001 to July
31 of 2001 to avoid adding to the significant
problems that unforlunately already exist.
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I make a motion and ask for a second
made.

MR. SIMPSON: This is A1 Simpson. I
will second the motion. I am here to object to
the transaction of any business that the meeting
was not lawfully called and convened and woulcl
second the motion for adjournment.

MS. TERRA: This is Judith, and I
would add my response to the former two
statements. I certainly am here solely to object
to the transaction of any business at this
meeting. The lawyers are no longer with me. But
I did have them with me at the begiruring because
I am very concerned that issues exist regarding
conflict of interest on the part of the attomeys
for the foundation which have been raised but
have not yet been resolved.

MR. STEBBINS: This is Ted. What was
wrong with the notice of the meeting?

MALE SPEAKER: Don indicated as to who
had actually called the meeting and it was
regarding specifically the demand by the court

Page 12
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vis-a-vis the settlement.
MS. TERRA: We have a motion, paul.
MALE SPEAKER: Does paul have legal

assistance, sir?
MALE SPEAKER: No, I do nor.
MALE SPEAKER: I think a motion to

adjoum is undebatable.
MS. TERRA: That's conect.
MALE SPEAKER: Let's vote on that.
MALE SPEAKER: Do youhave the __

MALE SPEAKER: I think we ought ro
take a vote under the motion that has been moved
and seconded.

MALE SPEAKER: Okay. I vote no.
MALE SPEAKER: I vore no.
MR. BIINTROCK: I vote no.
MALE SPEAKER: Votes no.
MALE SPEAKER: Votes no.
MR. FIELD: Marshall Field votes no.
MALE VOICE: Votes no.
MS. TERRA: Judith Terra votes yes.
MR. SIMPSON: Alan Simpson votes yes.
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MS. FORSTER: This is KatþForster.
I hope that I am allowed to abstain from this
vote.

MALE SPEAKER: You are.
MALE SPEAKER: Is thar everybody? I

did not hear Dean.
MR. BLINTROCK: Yes. I voted no.
MALE SPEAKER: I voted no.
MS. TERRA: I would like to raise an

objection to the proposed new board members being
allowed to vote in this particular issue.

MALE SPEAKER: Who is speaking?
MS. TERRA: This is Judith.
MALE SPEAKER: It seems to me if you

actively stated your objection then the business
at hand is not for you to engage in.

MALE SPEAKER: There is a motion
before the body that is undebatable and I think
you ought to call the vote.

MALE SPEAKER: The motion was defeated
by a vote of seven to three with one abstention
and Helene apparently dropped off the line and we
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did not here her call.
MALE SPEAKER: Clearly if paul and

Judith and Alan are not going to participate in
this meeting, we need to have another chairman
for this meeting and I would like to nominate
Dean.

MALE SPEAKER: I will step away and I
will see you in another forum. Good-bye.

MALE SPEAKER: All right. I am ro
remain and I will not particip ate in a meeting,
but I am not waiving any objections to the
defects of the notice or my rights later on.

MS. TERRA: While rhis unlawfi.rl
meeting continues I am going to also remain
present for the meeting, although I will not
participate in the meeting. But I am not going
to waive my objections to the defects in the
notice either.

MALE SPEAKER: Is there a second for
mymotion?

MALE SPEAKER: Second.
MR. FIELD: Second.
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MALE SPEAKER: Let's make sure that
Marshall is seconded as well in case there is
some argument with respect to Marshall.

All in favor? A discussion on the
motion?

MALE SPEAKER: I'm son1z. you faded
out. Could you repeat the motion?

MALE SPEAKER: Mymotion is for Dean
to preside as president. Chairman Bunhock.

MALE SPEAKER: I seconded it.
MALE SPEAKER: I second it.
MALE SPEAKER: Discussion?
Call the vote.
MALE SPEAKER: I vote Aye.
MALE SPEAKER: Vores Aye.
MR. BLINTROCK: Dean Buntrock votes

Aye.
FEMALE SPEAKER: Votes Aye.
MR. FIELD: Marshall Field Aye.
MR. STEBBINS: Ted Stebbins votes yes.
MS. FORSTER: Kathy Forster votes yes.
MALE SPEAKER: Votes yes.

Page 17

MAIE SPEAKER: We have not been able
to get back. Has anyone not voted? So that
motion carried by my count eight to zero.

MALE SPEAKER: Congratulations, Dean.
MALE SPEAKER: With several people not

voting.
MR. BLTNTROCK: Okay. I will act as

chairman to get the meeting started. I assume
that we duly called it to order, and, Mark, do
you need any further role call or has that been
established?

MALE SPEAKER: We did a role call with
people on the phone, but let me read what my
record shows.

The meeting commenced with Alan
Simpson, Marshall Field, Maggie Daley, paul
Tucker, Arthur Hartman, Fred Krehbiel, Katþ
Forster, Judith Terra, Dean Buntrock, Helene
Arhweiler and Ron Gidwitz all participating at
the outset.

MALE SPEAKER: Thank you, Mark.
First of all, I would like to
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recognize the new directors and we all appreciate
them coming on board and taking on this new
challenge.

The first order of business will be to
select a new chair for the foundation. I would
like to make a motion that we elect Marshall
Field to that position. Is there a second?

MALE SPEAKER: I second.

MALE SPEAKER: Dean, actually the
first item on the agenda that sets out --

THE OPERATOR: Conference operator. I
will try to get Madam Arhweiler back on the line.

MR. STEBBINS: Dean, the first item on
the agenda was the removal of the existing
officers. This is Ted Stebbins. I would like to
move for the removal of the executive officers.

MR. HARTMAN: I second that.
MALE SPEAKER: Ted has made the

motion. Arthur has seconded that.
Is there any discussion on the motion?
MALE SPEAKER: It's required under the

consent order.

Page 1 9

All in favor sigmfy by saying Aye.
SPEAKERS: Aye.
MALE SPEAKER: Are there anyno's?
Motion is unanimously carried.
Thank you.
MALE SPEAKER: Dean, do we need to

recognize, just for the sake ofhousekeeping, the
new directors officially or are \À/e satisfied that
the votes will be before the mediation session as

well as the vote that was taken that was signed
by the judge is sufficient?

MALE SPEAKER: We can officially
recognize those that are at the meeting and I
guess those that are not. Jim Donnelley is not
on the phone.

MALE SPEAKER: I am suggesting -
Mark, do we need another vote?

MALE SPEAKER: We have looked at

this- and we also talked to Billy Austin about
their opinion. And we have both concluded that
the resolution that was passed at the last board
meeting was very clear that the new board members
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were elected effective as of the date the judge
entered the court order. It was felt it was a
self-propelling resolution. So we believe that
the five newboard members became board members
on July 26 when the judge entered her order.

The same thing is true with respect to
the amendments to the bylaws that were passed by
those same resolutions which put in the
modifications to those bylaws that were mandated
under the settlement agreement. As of that same

date were the effective bylaws and the decision
under which we are attempting to offer. There is
no need to reconfirm those actions in the
judgment of either.

MAIE SPEAKER: Okay.
MALE SPEAKER: Okay. Thankyou. We

can take up the next order ofbusiness to elect a
new chairman.

MALE SPEAKER: I believe that would be
the correct procedure, Dean.

MR. STEBBINS: Dean, I would like to
nominate Marshall Field. This is Ted.

Page 21

MALE SPEAKER: I would like to second
that motion.

MALE SPEAKER: Okay. Marshall Field
has been nominated for the new position and it
has been seconded by Arthur. We can take a vote
on that.

All in favor of this motion signifr by
saying Aye.

SPEAKERS: Aye.
MALE SPEAKER: Are there any no's?
MALE SPEAKER: Okay, Dean. Before we

take the vote let's ask if there are any other
nominations for chairman. That's the protocol
you would go through.

MR. BTINTROCK: Thankyou. Thankyou,
Mark. Are there any other nominations for
chairman?

MALE SPEAKER: If not, I think you can
ask for the vote.

MR. BLTNTROCK: Thankyou, Mark.
We will take the vote for the position

of chairman. Marshall Field has been nominated--
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duly nominated -- and seconded. 'We will take a
voice vote.

All in favor say Aye.
SPEAKERS: Aye.
MALE SPEAKER: Are there any no's?

That motion is carried.
Congratulations, Marshall. You are our new
chairman and I will turn the meeting over to you.

MR. FIELD: Thankyou, Dean. I
thought I would just pick up where Dean left off
and nominate some officers. And I think it would
be wise to have a vice chairman and I would like
to nominate Arthur Hafiman to be my vice chairman
if that is okay with him.

MALE SPEAKER: I would second the
motion.

MALE SPEAKER: Fine with me.
MR. FIELD: Are there any discussions?
MALE SPEAKER: Second that.
MR. FIELD: And any discussion on

that? I am assuming, Arthur, you are sayrng
okay.

Page 23

So let's have a vote.
All in favor?
SPEAKERS: Aye.
MR. FIELD: Anyone opposed?
Okay. At the moment until we know

more where we are going we have a president and
vice president -- or had -- and I think we should
just leave that blank for now.

MALE SPEAKER: I would like to move
that, Marshall, you carry both positions until we
fill the office of president. If there is any
discussion I would like to hear it. Otherwise, I
would like to move that you also be elected to
the office of president.

MALE SPEAKER: I second that.
MALE SPEAKER: Yes.
MR. FIELD: All right. I guess it's

in the bylaws so we have to do something.
MALE SPEAKER: We need to have a

president, yes.

MALE SPEAKER: I think you should
assume that just the way -- that you have both
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titles until we later fill that other position of
president with a professional. You carry both
titles.

MR. FIELD: All in favor.
SPEAKERS: Aye.
MR. FIELD: Anyone opposed to that?
Okay. Secretary.
MALE SPEAKER: Marshall,I would like

to nominate Stephanie Marshall. Unforhrnately
Stephanie is not here.

MALE SPEAKER: I talked to her last
night and she would accept that.

FEMALE SPEAKER: I second that.
MS. ARHWEILER: Okay. Okay.
MR. FIELD: All in favor?
SPEAKERS: Aye.
MR. FIELD: Anyone opposed?
All right.
Now treasurer. And I would like to

nominate Jim Donnelley for chairman if the
chairman is allowed to do that.

MR. BUNTROCK: I will second that.

Page 25

MR. FIELD: Any discussion on that?
I know that Jim has been talking so I

would like to call a vote.
All in favor?
SPEAKERS: Aye.
MR. FIELD: Any opposed?
Anybody have anything else they would

like to add about the slate of officers before I
move on? Okay.

Our next job is to vote for new
committee heads.

MR. STEBBINS: Marshall,I would like
to suggest that you be head ofthe executive
committee. This is Ted.

MR. FIELD: All right.
MALE SPEAKER: I second that.
MR. FIELD: Any discussion?
MALE SPEAKER: Yes. Actually, if I

may break in. Under the terms of the judge's
order, the officers ofthe corporation and the
committee heads of the corporation are
automatically members of the executive committee.
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So with that in mind the officers that we just
elected consisting of Marshall Field, Stephanie
Marshall and Jim Donnelley and Arthur Hartman
will be on the executive committee.

MALE SPEAKER: Righr.
MALE SPEAKER: And I don't know how

large -- the consideration I am raising to you --
how large your executive committee should be to
be a workable group size, and that plays into, I
think, to a certain extent the people that are
put in as a chairperson or committee heads for
various committees. I don't have any
recommendations. I just wanted people to be
aware of that aspect of the judge's order.

MALE SPEAKER: Is thatpretty
consistent?

MALE SPEAKER: I rhink rhat's right,
Ron.

MALE SPEAKER: Mark, does the judge's
order say anything about the chairman of the
executive committee to which it should be?

MALE SPEAKER: I don't think that the

Page 27

judge's order says anything except we are to
elect a committee head.

MALE SPEAKER: We need to elect
somebody and I made a motion.

MALE SPEAKER: And I second it.
MALE SPEAKER: I believe that's

correct. The resolution -- either the order nor
the resolution dictates who the chair of the
committee is. It has been the chairman of the
board.

MALE SPEAKER: I rhink that's right.
MALE SPEAKER: We move thar the

chairman take --
MALE SPEAKER: Ted, we are trying to

keep notes here. Did you move that Marshall be
head of the executive committee?

MR. STEBBINS: Yes, I did.
MALE SPEAKER: And I seconded it.
MR. FIELD: All in favor?
SPEAKERS: Aye.
MALE SPEAKER: Opposed?
Okay. So ordered.
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Election committee we need a chairman.
MR. GIDWITZ: I would like to nominate

Ted.
MR. HARTMAN: I will second that.
MR. FIELD: Chairman of the election

committee. Anybody want to second that? Ron
made the nomination. Arthur Hartmanseconded.

Ted, will you do it?
MR. STEBBINS: I will be glad to.
MR. FIELD: Any discussion on that?
MR. STEBBINS: I will insist on

excellent new members.
MR. FIELD: I think rhat --
FEMALE SPEAKER: I volunteer.
MR. FIELD: I think Ted -- I will ask

when this is done the chairmen talk with whoever
they want and at the next meeting make their
proposal of who the members will be. We can fill
it out. I will try to get another meeting called
not too far out because I think we have a lot of
business to do. And I'm not sure where all the
court proceedings are, but until the court's

Page 29

frnal adjudication I believe we should run it as
the present judge ordered. So if I can I will
assist as chairman and then you will have to
figure out what to do.

I will call a vote on Ted.
All in favor?
SPEAKERS: Aye.
MR. FIELD: All right.
Next is the education committee.

Currently Maggie Daley was the chairman.
FEMALE SPEAKER: I think --
MALE SPEAKER: I can't hear you.
MS. DALEY: I was thinking about this.

And we have a number of people who I know do a
remarkable job, but I would suggest and I would
like to nominate Bob Hamada. Bob has resigned
from being the dean of the graduate school in
Chicago and he has done a remarkable job, and I
think he has a lot of time to give to this.
Which I think this is what this chairmanship
needs so I would like to nominate Bob.

MR. STEBBINS: This is Ted. It's a
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question whether he would have time to do _ do
you think he has time to chair two committees?

MALE SpEAKER: I don'r think he is a
chairman.

MALE SpEAKER: I was going to nominate
him as chair of the strategic planning Ãmmittee.
So it's a preliminary - but I would like to ask
whether you think he has time for both.

MS. DALEy: Well, I'm not sure about
that. But I think one of the things we have all
been talking about is thinking out of th" box on
this committee, and I think bãcause of his
experience in education he will come into it with
a national and intemational thinking about the
possibilities and bringing that to ur. So I
think it's -- he would be good.

MALE SPEAKER: I think he would be
excellent, but we have other educators but I'm
not sure if we have another strategic planner of
his ability and experience.

MS. DALEy: I think we do.
MALE SpEAKER: I rhink if you want to

Page 3 I

go that route why don't we put it off? We will
discuss the strategic planning committee and see
where that comes back, and depending on that, we
will choose on the education commitãe last.

MALE SpEAKER: Okay. perfect.
MALE SpEAKER: Maggie, you maywant to

withdraw your motion and make it láter.
MS. DALEY: All right. I wirhdraw.
MALE SpEAKER: Maggie has wirhdrawn

the motion.
Marshall, you will step down?
MALE SpEAKER: I will step down from

the finance and investment committee.
MALE SpEAKER: I would tike to

nominate Jim Donnelley.
MR. BTINTROCK: I will second that.

This is Dean Buntrock.
MR. FIELD: All in favor?
SPEAKERS: Aye.
MR. FIELD: Opposed?
Okay. So ordered.
Strategic planning committee
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nominations. Anyone have a statement?
MALE SpEAKER: I would like to

nominate Fred. you had a nomination for Bob
Hamada.

MR. FIELD: Is there any __ Fred
Krehbiel and Bob Hamada. Is there any discussion
on this?

MR. KREHBIEL: This is Fred Krehbiel.
I think Bob Hamada would be terrific. He is not
there or Jim or Stephanie. He is treasurer. He
should do it. I am kidding.

MR. FIELD: Fred, are you saying you
would like to see Bob do it?

MR. KREHBIEL: Maggie, you were very
nice to think of me, but I think Bob would be
terrific.

MR. FIELD: All right. It appears we
have one candidate and we need to have the second
on Bob Hamada.

MALE SpEAKER: I second.
MR. FIELD: All in favor?
MALE SpEAKER: Who said second?
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MR. KREHBIEL: Fred Krehbiel.
MALE SpEAKER: Maggie, do you want to

withdraw your nomination for Fied?
MS. DALEy: Sure.
MALE SpEAKER: All in favor?
SPEAKERS: Aye.
MR. FIELD: No opposirion. All right.

All right.
Now the question is we have down here

-- excuse me. I forgot education. Bob is now
running strategic planning.

MALE SpEAKER: Would Maggie agree to
continue to do that temporarily to giveïsome
continuity?

MS. DALEY: I would rather not. I
think that what I would do is I will certainlv
help whoever and do what I can.

MALE SpEAKER: I would like to
nominate Stephanie Marshall then for education

Do you think she is willing to do it?
MALE SPEAKER: I do.
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MALE SpEAKER: Okay. Iwill second
that.

MALE SpEAKER: I will second that. I
think that's good.

MR. FIELD: Allrighr. Then Iwiil __

does anyone else have anfhing else they want to
add? I will ask for all in favori

SPEAKERS: Aye.
MR. FIELD: Anyone opposed tothat?
Okay. On the agenda I was given is

for additional directors on the .o*Ãiu.".
MALE SpEAKER: Thatwas an itemnew

directors.
MALE SPEAKER: Marshall, why don't we

suggest putting that off and give us an
opportunity to express the various committee
heads.

MR. FIELD: That will be greet.
MALE SPEAKER: Do you want to move

MALE SPEAKER: Second.
MR. FIELD: All in favor?

that?
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SPEAKERS: Aye.
MR. FIELD: And, again, as I say, we

are going to try to have another meeting-in less
than amonth some time in August. Delending on
what is going on.

MALE SpEAKER: Marshall, I know that
it has been our past practice to have åne meeting
a-year in Givemy, and you might want to give
that some thought possibly foisome subsequent
meeting.

MR. FIELD: What I would like ro do at
a,subsequent meeting -- I think it's a great
idea. In keeping with the conversatioîs I heard
I don't think anyone at the moment is for killing
Giverny. I would like to get a couple of
meetings under our belt and get thå final court
business out of the way so *f,"n *" go toFrance
we are either with paul's group, but rie are not
all in limbo. So I have that inmind. And my
goal would be to have one meeting ayear in
G-iverny, but I'm not sure we want to do it right
off.
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MALE SpEAKER: That sounds very wise.
MALE SpEAKER: I rhink you shouid just

get the staff to kind of find out whén people are
free so we can get tentative dates for that.

MR. FIELD: Iwill do that. Ithink
what we have to do on that is to __ I think I
will ask you to call around.

The other thing I want to bring up
today -- because I am uncomfortaUtñitn rt
myself -- at least it is my understanding that
the board here is paid a salary. And thãre may
be some people -- call it whai you want. There

lay b_e some people who feel ihey really need
that. I would like between now und tt. n.rt
meeting to put that stipend on hold and have a
discussion on it at our next meeting, but I
know-- I for one don't want anfhñ;. I do think
that we should probably pay péopleË direct
€xpenses ]{ir is things like fllng to France,
but I would like a discussion onlhe whole
subject ifthat's all right with this group.

MALE SpEAKER: Fine with me.

Page 36

1

2
J

4

5

6

7

8

9

10

11

12

13

14

15

l6
17

l8
19

20
2l
22

Page 37

MR. FIELD: During the next week or
two if people have issues they would like to get
on the agenda I think we should just tell him.

MALE SpEAKER: Marshall, do we need to
have - you elected all the officers that would
include an assistant treasurer and an assistant
secretary.

MAIE SpEAKER: Ron, I think you need
an assistant secretary to help out.

MALE SpEAKER: I would like to make a
motion that we appoint Don rather. Don, you are
assistant treasurer?

MALE SpEAKER: No,I amnot.
MALE SpEAKER: Ron, we didn,r

specifìcally unelect Don, but if you want to
re-elect him.

MALE SpEAKER: I rhought we elected
the officers.

MALE SpEAKER: Only the specific ones
on the agenda that were by narne _ thå board
member officers - but if you want to do that
also that's fine.
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MR. FIELD: I rhink it is worrh doing
to show our support because of everything I hear
he is doing a good job. I would be happy'to keep
him.

MALE SpEAKER: I will second.
MR. FIELD: All in favor?
SPEAKERS: Aye.
MALE SpEAKER: My only concern if

someone checks is that we have somebody from the
auditors in terms of a check and balance, so to
speak, so you get with Mark to make sure we are
protected.

MALE SpEAKER: They already looked at
that.
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MALE SpEAKER: I, for one, don't know
what the system is for the moment. íwould like
to suggest we have the attorneys work with you to
make sure we have an approved auditor to make
sure that we have the appropriate checks and
balances.

MALE SpEAKER: We have a letter which
Stephanie has with -- at the media review and the

Page 39

company changed that and said they were
comfortable with the checks and balances.

MALE SpEAKER: That's fine. I want to
make sure that,s consistent. That's all.

MALE SPEAKER: Mr. Chairman, did we
elect a treasurer? Was Jim Donnelley elected
treasurer?

MALE SpEAKER: yes, he was.
MALE SPEAKER: As I understand, the

motion that was made was to re_elect Don as
assistant secretary. We have done that. The
motion, as I understand it, was not to elect him
to the additional position of the assistant
treasurer. What I would like to do __ based on
your comments -_ is sit down with Don __ and if
you recall at a prior meeting, I believe it was
perhaps in the finance.o--itt.., the question of
the appropriateness of having the'finance
adminishative head also be tñe assistant
treasurer was put to the auditors and they have
responded to that. I would like to ... thäi.
response about who should be assistant treasurer.
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Page 40

MALE SpEAKER: Thar sounds fine. If
we finish discussing this one.

MS. MARSHALL: Good moming. Thìs is
Stephanie. I am just joining the call.

MR. FIELD: It's Marshall Field. We
elected new officers. you will be glad to know.

MS. MARSHALL: Alt right.
MR. FIELD: And Srephanie _
MALE SpEAKER: you were elected

secretary and chairman of the education
committee.

MS. MARSHALL: All right. I will
accept both of those. Thank you.

MALE SpEAKER: Ron moved and Maggie
seconded your election as secretary. And Dean
moved and Ted seconded that. It was both
unanimous in the election for you to be head of
the election committee as well.

MALE SpEAKER: Why don,t you run
through the other positions?

MALE SpEAKER: Stephanie,I should
also tell you, Stephanie, that at^the beginning
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Ted Stebbins was elected the committee
head for the eleclions committee.

Page 4 I

of the meeting Alan Simpson, Judith Terra and
Paul Tucker, who is in the room with us, attended
the meeting for the purpose of objecting to the
meeting. And did not participate after lhat.
Alan hung up. Judith and paul are on the phone .

In addition to them we have with us
Marshall Field, Maggie Daley, Afthur Hartman,
Fred Krehbiel, Kathy Forster, Ted Stebbins, Dean
Buntrock, Helene Arhweiler and Ronald Ci¿wrtr.

MS. MARSFIALL: Good morning everybody.
MALE SpEAKER: As far as the ãfficers,

slate was concemed, Marshall Field was elected
to the post of chairman. Arthur Hartman was
elected vice chairman. Marshall Field was
elected to serve as the president. you were
elected secretary and Jim Donnelley elected
treasurer.

- Moving to the committee heads,
Marshall was elected chairman of the executive
committee.
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Donnelley was elected to head the
finance committee.

Bob Hamada to head the strategic
committee.

And you were elected to chair the __

or head the education committee.
MS. MARSHALL: Okay. Thank you.
MALE SpEAKER: you are now up to

speed. We are talking about planning for the _*

MR. HARTMAN: Before we get to the
plans, I would like to raise the questio-n of
giving some support from this board for the work
thatBlizabeth Glassman has been doing in holding
things together in this difficult period. 

"I

don't think any of us are ready to say what we
want to do in a permanent way, but I think she
deserves the support to be ablô b carry that
support to the staff in both museums from us as a
new board.

MALE SpEAKER: I couldn't agree more,
Arthur, and I hope Marshall will at his-first
duty sit down with Don to express our support.

Feder Reporting Company
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And sit down with Elizabeth because she has done
an -- as far as I can tell -- a superb job. And
is a very good people person, and ã good art
person and is doing a good job keeping the thing
together. They need a sense of conìinuity.

MR. FIELD: I am hoping _ this is
Marshall. I am hoping to cafl and get ahalf a
day or something with everyone. So we will do
that the first opportunity.

MALE SpEAKER: Good.
MR. FIELD: And then I can assume

Arthur, you would like the minutes to rt o*ìnut
we said that she is doing a great job and we have
no intention of changing the role in the
foreseeable future.

MR. HARTMAN: I think that we need __

all ofthat has to be thought through, but I
think it's important to give ,upport for what she
has been doing and hope that ùe will carry on.

MR. FIELD: I do, too, but I would
like to show it in the minutes.

FEMALE SpEAKER: I want to add another
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Page 44

thank you to Paul for you bringing Elizabeth to
us. I know you looked for someoire to head both
museums during this period and I think she is
there because you asked her to be here. I just
want to thank you for that.

MALE SpEAKER: Thank you, Stephanie.
MR. FIELD: If we can let's have

minutes to show that, too.
MS. MARSHALL: That would be very

nice, Marshall.
MR. FIELD: I have other issues I want

to aim for at the next meeting. That is __ I
think we have to sign off onã budget. And since
this meeting already started it seeris the sooner
the better. And Don said he can have that ready.
So that will be an item. If it's readily
available I ask we send it out to everybody.

The second thing I would like to put
on that meeting is a review and discussiån of the
mission and with that I am out of gas. I think
if we can look at those things in th-e meeting __

we may not solve them all right away.
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MALE SpEAKER: The mission will be a
shoft discussion, Marshall.

MR. FIELD: Anyone with anything else
to add to that get a hold of Don. He óan talk to
me and I will be more than happy.

- Does anyone else have anything else
they would like to bring up?

MALE SpEAKER: I would like to express
our appreciation for you taking on the task.

MR. FIELD: I am looking forward to
it. I majored in American Ar1. Èistory of
American Art. So here is a great chance to use
it. And I was an admirer of what Dan did and
this collection will be a fabulous heasure for
Chicago. I am honored to have this.

MALE SpEAKER: Great. I make a motion
to adjourn.

MR. FIELD: One question as Don
suggested. Is there a time of day that is better
for everybody? Do people like mornings or
aftemoon or lunch hour? What have yãu been
doing?
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Page 46

MALE SPEAKER: If it's in the next
little while I prefer moming since I will be in
France.

MR. FIELD: All right. Thatwill make
a difference.

FEMALE SPEAKER: I think it would be
helpful, Marshall, when you start working with
staff -- my assumption is that within the year
the board will meet in Giverny because I agree
with you wholeheartedly that this is a wonderful
treasure for Chicago and a wonderful opportunity
for the Terra Foundation in its intemational
vision. And I think the way that it can be
exemplified in some way is for this new board to
be physically present in Givemy to hear the
impact of the Terra Foundation intemationally as
well as within Illinois and Chicago. So I hope
at some point we will schedule a board meeting in
France.

MR. FIELD: The answer is yes. I am
hopeful we will have one ayear -- a meeting in
France -- because it will be one of the most

Page 47

important things. You don't want to have the
next meeting now --

FEMALE SPEAKER: I agree.
MR. FIELD: -- until we have our feet

under us. And I would like to know as soon as
possible where the legal matters are so people
aren't looking around saying what is going on? I
think we have to wait for the dust to settle.
The eye is on the agenda.

MALE SPEAKER: I want to ask the
question. We had quarterly board meetings and
they lasted a day. A whole day. Is that what
you will tender? We do it in France, but I would
like everyone on the phone.

MR. FIELD: I like to do the meetings
in person. Whether we need a whole day I think
that has to be reviewed between Don and myself,
and any of the officers who want to get things in
and let's see what is the most effective thing.
A1l right.

Unless anyone else has anything they
want to add.
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Page 48

MS. MARSHALL: I have a question on
the committees. Did the member stay intact or
dìd we add some folks? I apologize for not being
on the call earlier.

MR. FIELD: What I imagine between now
and the next meeting is that every chair think
through who they would like and bring that with
them to the next meeting.

FEMALE SPEAKER: Okay. Thank you.
MR. FIELD: Anyone want to bring up

anything else? You have anything else?
Meeting adjourned.
(Whereupon, the meeting was adjourned

at 11:31 a.m.)
+++
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CERTIFICATE OF REPORTER

I, Bonnie L. Keeder, do hereby certify that
the foregoing transcript is a true record of the
proceedings, that I am not related to or employed
by any of the parties involved in these
proceedings, and, further, that I am not a
relative or employee of any attomey or counsel
employed by the parties hereto, or financially
interested in the proceedings.
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BTINTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,

JUDITH TERRA, a Director
of the Terra Foundation for
the Arts, et al.,

Defendants.

V

)
)
)
)

)
)
)
)
)
)
)
)
)
)

v

TFIE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plainti ff-Intervenor,

JUDITH TERRA, a Director
of the Terra Foundation for
the Arts, et al,

Defendants

No.00 CH 13859

Hon. Dorothy Kirie Kinnaird

)
)
)
)
)
)
)
)
)
)
)
)
)
)

UNSEALED EXHIBITS TO OBJECTIONS OF DEFENDANTS
JUDITH TERRA, PAUL HAYES TUCKER,

August 1,2001
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l.lhi Ie chis !s an Annua I

RRÅ .\:USUEU Oi A}I:RICAN ART

3û.-.?.D 0i Ði.Ð.:3îcP.S MiE:iNG

April 25, I990

By DanieI J. Terra

che Board of Terre Þluseum of AnericanMeecing of

in addÍ c ion

Â !-rr. b, 4_

:he

:he

is my suggescion ÈheÈ,

Presenc,

Mus eum,

EvansÈon

circums cances in relacion

now s¡di¡g irs 10ch year;

and che lasc three years

t,o recenE, ana Iyses ,

t,o che full period of

seven of chose yeå,rs

in Chicago.

we Ery Èo assess

che exiscence oí

che t'luseum was in

Sefore doing :his, in order Eo acquein¿ Direccors

pe:specc.ive as poss:bIe, I woulC Iike c,o presenc

che opening of che t,luseurn in Evanscon, going back

periods of Da:'.ieI and Adeline îerra.

wich as much hiscorical

evenÈ,s which evencua I Iy IeC ro

co Èhe earliesE colleccing

The firsc phase covers che period when Daniel and Adeline r,¿ere independenc

collecÈors. The firsc paincing, an English Iandscape by Benjamin Leader, r,¡as

purchased in May 1937 aE Marshall Fields for S35.OO. We were engaged ar ÈhaE

¡ime and were buying pieces of furnicure for an apartment where we wouLd live
afcer our rnarriage which cook place August,7, 1937. Adeline was an Arc Hiscory

!fajor âÈ NorchwesEern Universicy, Ehen a¿cended Èhe ArE lnsticuce and had one of
che fines[ "eyes for fÍne arE'r I have known.
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n¿de i: possi'ole co acquire nany of cÌìe iinc na.scc:pieces wh:ch ¡rc no,j ir:r:
coilec:!or,. The ÍunCing .í chese accuis::ions reiìIIy w¿5 naie pcss:bic beca,.::;e

ou: rneens was inproving rapidly because Lawcer Lras Coi.ng ,;e ll as a oublic
3cnpany and I personelly sold scock of Lawcer ihrough five underwri::ng.s a:
mulcipLes of 23 ro 55 Èimes earnings. These regiscraÈions r./ere su:cessfu!
because of che guidance of Èwo narvelously professional invesE,iììenc, banker.s. îne
firsc Ehree r¡ere done by !Jinfield EIIis and:.he nexc c,.uo by RonaId ifeivin, bc:n
wich che Ehen nameC firm Blunc, Ellis & Simmons.

By 1975, we had accurnulaced qutce a good collecÈron of Anerican palncings ^,hich
since cheir acquisilion had risen in value far nore chan we couli have imaglnec.
These pain-.ings r,rsre noc boughc for profit buc nerely because !e iiked ciren. .ìc

chis poinc, iÈ was sugges ced by counsel chac v.¡e examine our esÈaces r¿hich were

growing buc Losing liquidi:y. Ic was esEinaced chac che worch of c.ne paincirgs
had becone a very large porcion of DJT's and È,o soriìe degree ART,s es¡aÈe, as

well.

This Ied us co exanine che concepc of orderly giving works of arc Èo museums oI
Anerican arc or Èo colleges wich American arc collections, aII Iocaced along che

Eascern seaboard. All of rhc American paincings were in DJT,s escace and alI chc

English paincinS,s r¡ere in ART'.s essare. The choughc was Èo sÈarE an orderly
disposicion of che paincings È,o che arci.çcically Iogical recipienEs during our
lifc Eirne. During chis Èime, Èherc werc Èwency odd smaII musuems oI Amer!can

arEr parc of Iiberal arts colleges, along che Easc coasc and che c.,ro najor
Anerican Museums, also on Ehe EasE coasE, che pennsyLvania Acacenv in
Philadelphia-.and che Vhicney þfuseun in New york.
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-L. - ,:-., .i F ,,-3iì:s c¿T, r: uas probably the oniy c:;e, (i bcl.!evc we tìave pho:cs cí:::s

inclcienc ) rhac people were scalping :::ke:.ç f or ¡,l qri iectu:c. Lacc:, :r€

Íollowing yee;, we haci Eo move in:c nuch Iarger Nor!hws5¡e:n eua::ers and a: ¡

peak meering, we had 2,100 people come c,o h--ar Tom Arns¡:ong, Di:ec..or ci :re
lieicney Museum which was, and stiII is, che ranking musuen oÍ Aner:can ar¿ in
t'he na¡ion. The success of chese jointly sponsored symposia con:inued Eo be

successful un¿iI 1983 when che Adminiscracion ac NorchwesEern wes cricj.zed by

faculcy groups for a wide varieEy of projecrs, one of which was Ehe arrångeriìen:

che Unlversicy had wich che Museurn. Pres!denc Scroc,z haC no cho!ce bu¿ co bo,.¿

ouc of che arrangemenÈ. and from E,hen on, iE s¡as noE che same, alchough che

meecings scill irew jQQ ¿e 700 people, far more ¿han any arc Iec:ures in che

ccunÈry. By 1984, despice a difficulc Iocarion in Nor-.hr¡esc EvansLon,

ac¿enCance and financial supporc was naking headway and we were encouragei c,ha:

inÈeresc in hisÈorical Anerican arE was growing in rhe Chicago ¿i,rea anc j.n cire

lliddle i/esc in general.

':lhen chinking of a Chicago Iocacion, ic uas decided chac Norch ì,f ichigan Avenue

would be our besc for visibilicy and acÈendance. The firsc propercy, Èhe

souch'"¡esÈ corner of Michigan and Erie, was acqu!red in Iace lgg4 and the ocher

chree ProPercies in che nexc block were acqui.red in 1985. As you aII kno*, !,he

original Souchwesc corner of Erie and !lichigan wes sold in iggg co boch raise
cash and because a careful scudy had revealed chac ic could noE be used in che

fucure as parc of che Museum because iÈ w¿5 ¡s¡ in che same block as che ocher

chree Propercies. Furcher, che chree propercies in che same block, r¿hich were

chen and are sriII owned by che Museumr w€re considered co be adequare for any

Iucure needs-*_of che ]luseurn.
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r-aaç¡--- ^iA¡¡ ;..¡9Vr-ô¡¡E yé-- vL

accua:;ì:ec 'Ji:h i5 ny

¡he Èoca I pic:'.::c ina: 1 bc I i.evc

own persorìal circuns¡anccs ånC i ç_l). C:y ic c_:_:rc,

ge:lera! ce:as, a¡ analysis of curren: '"ror¡h

(SE: PAGE 8A. To be passed ouÈ and recrived)

My presenI l'liI]. caIIs for a:ocaI of approxirnacety S5O million of che:oral. fo:

ny wife, son and grandson and other non-museum ph!lanchropic projeccs. 3aseC cn

values ouclineC a'oove, c.he Museum would gec c,he Daniel J. Terra collec¿ion ani

Èhe rernainder of ¿he Iiquid porEion less che S5O nillion oucl!ned a'oove.

ììow chaÈ Èhe ì'luseu¡¡ has been in exisEance a¿ boc,h Iocarions f or cen years, j.i

seems co be a 3ood c:-rne Eo cake stock of the future prosDecE,s for chis

ins¿:Èution. The firsc i¿em cha¿ seems bochersorne is che ar¡ounÈ of noney Èhac

is cieC up in chis inscitucion be ic while I am alive or ac mhy d,enise. If one

r.¡ere Èo assune chac ¡he Museum r',ouId have ó0,000 visicors nexE year, che assets

u¿ilized v¡ouId be in excess ofS5,ooo per visicor in fiscal 1991. Anocher faccor

wic,h which r.¡e should be familiar is chac che cç¡o na jor l4useums of American ArÈ,

nanely che l.lhicney }luseum oi American ArE in New york wich a budgec of

approxinacely 5l 6 miIIion, ênd c,he Pennsylvania Academy of philadelphia ( che

oldesc Museum of American Arc, 1805) wich a budgec od abouc S1l milfion, are

boeh having crouble making ends meeÈ. The l/hicney is running deficics i,hree ouc

of four years and has, for che pasc lour ¡'ears, had much puUlicized crouble

ra!sing funds for a needed addicion ac, Madison Avenue. AÈ t,he pennsylvania
-- 

-B

-e
, Ì -â-.AÊC

i-
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ire ques:io:'.s seens co ne !ha: :; Iignr oí c:is ó-,,-ea:

:rears oí experience, is :his, a gooC c,:.ne io re-exanine

ån)-, ni3h; be alcerna:ive opcions.

0pcion #1r

0p::-on #2:

rccc:c _ ¡'l D¿sec uf,cî :eî

cu: goa ls and :.,;i63, i

These opcions come co mind.

lle could embark upon a campaign Èo raise a cercain ar¡ounc cf none;-,

perhaps 520 million for an endowmenE,. This nighc be very dlfficui._,
parÈicularly since t,here is noc yec a well escablished conscicuenci,,

and ¿he hostiliry of che press has noE helped our chances Eo achie'e

sucir a goaI.

iJe could deaccession one or several of che inporcanc painci.ngs o.^rned

by che Museum. The }fary Cassacc oiI, "SummerEime,,, is being

considered aL å nec price Èo che l-luseum of slo co sl5 miilion. This

is a decision chac should probabry be considered ac ch!s mee:ing.

The deal would be priva¿e and we would cry Èo avoid adverse

publicicy. Incidenca I ly, rhe proceeds, if ¿his could be

consunmaÈed,, would be 507. of che cocal amounc paid by che fluseum for
che fifcy-nine paincings now 6w¡sd by che Museum. i.Je have no¿ naCe

a commicmenE ro sell chis paincing, but, iÈ should be noced thaÈ an

imporcanc experE, I.larren AdeIson, chinks iÈ, ,¡ouId bring a price in

chis range.

10
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c;::cn iár Ciose :!re Nor:h lfichÍga:r Avenuc i.l-.;cun, seil. rnc ::al :::j:e ¿ic

:he ,,i ¡ Lw I -.t ¿ 5 5 t: - 5 :¡¡ -ia î?¡ million :anâe (as.suncs :...ê:

rc:aincC) ío: undc::¡ac,;a:l

Icr ,\ner:can r'..::, heio lunc

and suDrorÈ na::onal ani

painC:rgs ¡wned, by ihe yuseun r.rouiC be

ét L.

A!I chese oDtions should be considered in ¡he concexi of fuEure receip:

S20 co 550 millj.on from DJT's esE,ece.

iounda::on

scholarships anC gracuaEe fellorvsìr:ps

mu:h needed archives of American arc,,

in!,e:naÈional exhibiÈions oí American

No'.r, we would

Vernon.

îhls village is 5O niles from paris and is one

i: is rhe hone of che no,¡ rest.oreC l,fonec Carcien

ftuseum:nd che chree aceliers whÍch l.tonec builc

Iike to cake up che sub jecc of uhe French Fro jecE ac Givern,v-, ireâr

hour away by tra!n, bus or car.

and his home conve¡'!ed co a

in che 39 years he Iived and

he died in L926.',,¡orked ac Giverny. He was chere fron lggT uncil

The l'fonec conplex was rescored by Gerard and Florence VanderKamp, who hac

previous Iy res cored versail 1es. American r¡oney was used in bocir cases.
i'lonet resÈoraÈion was compleced in 19g3 aÈ a cosc of s21 milLion.

The

1¿ Ís open from April 1sc

310,000 visicors from over

it is expecced co draw in

[,o 0ccober 3tsE (seven and lasc year drew

che worId. This year,

50,000 per nonch.

monchs )

a roundone hundred councries

excess of 350,000 visicors or

t2
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The p;ojec: L.as rejecceC fo: Ia:k of parking, so che iluseu; l¡cer bou_r.r: ::reÊ
^C r tdcre5 oÀ lanc aCros.S Cjle S:!eeE (Some hiS:Orians have w:t:CCn

30 g:ain scack pi::ures :;. lggl on :i.lis, now our iluscum sLce.
presenE co:al invesÈriìenc in Giverny is Sl, lOO, OOO.

cna: i.ic;le: c_:

ri¡t .'lU.SCUñ,S

rn ¿he chree and one-haIf 1,ears since che purchase of che perry proper:i,, .,re
have had to combaE one road block afcer anocher, uncrl a new meyor, more
sympachecic Èo che projecÈ, wes elecced. The council of Giverny and Ene Mayor
approved the projecc fÍnaIly in December,196g. The DepartmenÈ approve¡i !¡ inFebruary' senc ic Èc paris, and iÈ r¿as chere approved a few d¿y5 Iater by
Jacque Lang, che MinisÈer of CuIEure under ì,lj¡cerand. Lang ws5 reaÐpoinceC in
1988 afcer Iosing ouc Èwo yeers earlier. Ic is knot¿n chat boch o.c:erand and
Lang are quice enEhusiasE!c abouc, rhis projecc. They have boch been Ehere, ashas Barbara Bush' r¡ho is also enchusiascic abou¡ che projecc, and who wourd Iiketo cone and help dedicace che finished producÈ as she did che ì.fuseum on Norrhi'fichigan. presidenc p.eagan and presidenc Bush also know of rhe projecc.

DJT is slaced co have meecings during May 2nd co May óch wich che French
archicecÈ' philippe Roberc, who has developed a plan very much Eo everyone,s
Iiking' The building nescles inco che hill, is harf underground and is
surrounded by shubbery and flowers a.s is Èhe encire roof of che building. Frona helicopÈer, ic'.ri11 seem as anoÈ,her beauEiful Giverny garden.

I would like Eo

nasÈerpiece of

shou you some of che plans and drar,¡ings of chis Iit¡le
a building.

41
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janua ry I 99 1

February i991

March 1991

AprÍl 1991

May 1991

June 1991

July 1991

Augusc 1991

Sepcember 1991

0ccober 1991

Nover¡'oe r

De c enbe r

1991

1991

s 300, otc

21o,ooo

220,000

330,000

240,000

250,000

360,000

2 70, 000

280, 000

3 90, 000

300, 000

310,000

Janua r,.; 1992

February 1992

ì.larch 1992

April 1992

Ilay 1992

June 1992

Juiy 1992

Augus c I 992

Sepcembe r 1 992

0ccober L99Z

November L99Z

Decembe r 1992

s 420, 0oo

330,000

340,000

450,000

360,000

370,000

4g0,0oo

3 90, 000

400, 000

510,000

420,000

430, 0oo

1ó -

16di-002144



mx
=TD

{
]\'

16di-002145



TcnePordgioa
Srracglc Ptrnnr ng Coocæ

Min¡a
Ary¡!¡ 1,ffi

In aarod¡cr:
vA. DcE B¡rüroc!
Dr. Stcpàrci c Ps llrrt¡ll
Ek. P¡lllwlr

By Pboü ¡vfr. R6GiÅ¡il4 /å¡ir
þfn M¡rgErD¡þY
Dr. THst Strtiti!¡
trl¡r l¡ditl lcrn

sd.
Ey In'ilr*n

Mr. Dür¡dR¡Elr

Mr. llst llcüñi.
!ttr. R¡l?hLcrt
Dr. tobì6

Ttc Eti!¡ w¡ crllcd b ordã t lùt0 All æ A¡¡¡t¡r 1' 10æ' Mr' Ræ i¡ æ ¡t¡¿
or¡ æ æhÉarú ñ¡ñr¡aÍ tb û¡r¡r trûPoðt¡ ìl't rtcaind' Tbr: ;r"h'¡q

r TbAn l¡shacdChicr¡o
e TbCssæ
o À,ô¡.s¡o ofFinc Artr (UFA) iû Eo¡@
¡ Nsi¡rl GdlcrY

Dr. î¡cf¡r infücúd th*th Pt¡fcùaæ of to&y'r f!.fd4 çr¡ tffira

o loarrt¡ r¡¡rwtlrl r! cæccpndtyo¡tb¡ræF¡'
oToûoì¡cl¡rtoqmúoæir'sitcirfr¡nrl¡i¡td:ci¡ir¡¡
o To b¡vt r cm¡lrttct riôiû ¡rhich o orl¡ d¡cido¡

p¡. T\&bilîiü.d trb d¡orr¡io¡ wiü tb StrÚlSí€ pwrr¡r3 Cæ¡air+¡ r¡d
di¡o¡¡dtbölorinE

¡ l'b c da¡i¡¡¡iai¡¡ ü. Cbicr¡o ru¡ls¡a
¡ lb rrr t¡dËt Ctiø€o @¡E¡û
o 1tr l6tar6r of Givrcy u crml o th¡ Fæ¡drio'¡ ó¡abn¡l oisdo¿
rTbc*å¿trEtlliæb;rer¡€¡b.trctqfd#ldtb¡coll&ws''idrc

q¡PP(lltlþ lE¡tlrlElt
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Sûr¡S¡c Pl¡o Coa¡'iuc¡
.Vi.rq¡cr
A¡¡gJr 7,7ffi
PrgÊ 3

a S¡oscr¡¡¡SGivæy

Mr. Hcúrc& !¡g8É*d rt¡t tb Bord d o bc cm¡irtal ¡d b¡trG r dcs Yüæ
s¡EFríü of wb ócy wrsüc Pcnd¡li¡o ro br llcó¡¡ r¡t¡d whr üo r¡¡rl¡ dtåc
Fouadaicn mra

Ih. Tud¡a rræoodd tbrr tlc ¡s¡ar incl¡rd¡d thc foümti{:

r Gæd Cdlcstba
e Siglifcr¡É løi¡l s¡¡cr¡ Eotrd.@d to tlo cot¡ætio!
¡ R¡rlE¡t
r Ecd @',¡Yæt td Bocd irdllgøo
o E¡cdlc glfl

I". Strböi!, ætrd thd if ¡t dccidd 6 cûrc.G¡ll æ oty o of cr¡r u¡¡a¡n
leio, cc do t¡n r¡ dGquoc cdlcÉin æd bvr d{uül to¡ocirl uË.
Dr. Tl¡fu npl¡cd ttf þ rudd¡'t sr¡ü Giru¡y to b. iæ¡Gd rl4 t¡ster¡, rürc
G¡wrry L fu c¡ø irgt *r dd r Düü to bcþ o (li!ñlrt

Di¡c¡¡io üso ¡oæ úoú qrtãG ó¡ ctryrr drãtu..d' ¡h¡ld bc lç ;bcrbq it
tbr¡¡d b. i¡ Givcrut a h tb U.!l

Dr. ldrrsbrll Es6{ thû ¡lløring rirb r¡ rl a¡a¡ü doc¡ n qû di¡d¡g çi¡b ¡¡
cdr'-dood inrúl¡ioo h ¡dditic.

Dr. TucearcÉrd fu Gh¡Gfly i¡ cæd, th*r cE d crd ¡lmritù cr¡r
colldbo, tt¡ rç n¡d to b! Prrt dn dti¡¡s Êr i¡cia¡tiorl Ê¡¡r¡, l¡d tb¡rcerì
th¡ Fq¡daho d¡ to br b r pauship to rcùic\n thb Ë: ¡l¡o i¡dic.+d th¡ *t
unC Ghttrryto bc'u ¡¡ù e¡trf. I)r lbcttr qrgS..t-{ Ëlwo ¡d ra rndyrir of
colr of"tüdl lõrúlg crc¡rf. tlo ¡*Êd tb çr e r ooryrrciw cor nrdywiå
clr ccc¡n i¡clu¿¡n¡ Tb A.uÍcra AcdÇy, Yrddo, d Sfoeb:¡r. Ilo cøvi¡i¡¡o¡
Ëi EE rrcrr¡d hvr r læilg cæcr frr çforl¡n¡*y ta pcqb É oæ rlar, ll3 r{rln
ü&d if r¡Et r lrdry erúr plr o¡r cúibir¡ nigb æiniæ tb groprgtb dAúi€úEt
I'fil ü¡t i¡dcdvr ¡d b *og rrtriry rad Ëd E dæidc a tc Sqtobcr
EFd{rË€ä dir¡cio ¡ go Àt Gdrrirt rcirra¡d tb dr pnplr dq¡r foo¡¡ sr¡
tst Fopr¡frA¡ciæ Art üq¡gb lcvrngrûg dt¡¡ coltci¡.

Dr. }lnhrll rry!*ld rt d to bt &ra q¡ dæ.bo cæScrir¡ od tcida wh¡
wor¡¡d br rbb açürblcf.

TFA SP ø1598
CONFI DENT I AL
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, Cd¡Gim lb¡ld srry t¡ r co¡tætioo
I lb rrilûS@ü wiU pobrbly b¡ræ o bl ra,c¡r ¡a¡tn¡ tbr bdl ilfi!¡rb¡

Ih. À'f¡¡rù¡ll i¡dicürd rhq *r ñ+d.d b æw ico b ddr¡t d rb c¡trÊril

lvf. Ræ r¡¡ tb gi$ra tha nrigrrn¡r of gËcriagfu d!¡ril iórudo¡ fuô.
qPPo'úal 8¡!â¡ût ML L€rË tÊitcrd O¡ çr wt¡r ¡s ¡rÉng o bc d dúl is
thi!¡¡o, tb çe oc¡d to ¡rg?gn Agica ¡t d th¡ c "/E ro e¡Ðqr Gircay. Dr.
î¡cLa idic¿cd Ëû b wer¡d sad qr tbc cod¡¡ioû¡ úû ¡ppcúcd ù uc ¿¡¡rn-too
Éit Ecælg wiü tb fir¡r Fltpo.rh rd ûc rdãtc nccri¡t -

A æU *r¡ tb h}Ë dÉ. oaabq¡ ¡¡ !o qfubt çt fu¡ld bc ¡ d,rloa au¡tr¡rr¡
ia Chicqo. All yotld æ æ.F fu !ùfr. DG Br¡trroct vb ¡il sr rbq¡b b. rad
¡lo.- ¡¡ Cticrgp.

llc s *rp will bG b lú. R.æ will tæd al tbgrtrg¡ þ t crÊirr gord db
propf,b ¡d crirr¡ ¡¡ *dl ¡¡ ù da, collcc¡d Êon ù t¡¡r -'.c'-r l&. LGrr
will n¡ r d o¡¡tbcr of r'eroeoU cæ¡d. Dr. llrctr tb¡td bc i! t@€ù widb dt
6,rt r-'i+ort' þ kæp tb dc opr¡ rld will tdl Ptilddghi¡ tll so !t rr i¡rarerd.

Èe. Bu¡lroct indicüld ttrr s¡ æd to frq¡¡ oa qr d.gir¡¡l æd¡
ta Sc¡rnöcr rû¡r r t¡ll d¡y dr Seügi€ Ptlrdag .cc*.t, n¡ bçc o fgÉr r
F!ftrrEd iri¡nb. l¡ rh¡ Ëog qlr bop¡ 6¡ fuy wiU b ¡bt to nlr r Bord
d¡cidoa o nrhi'rizÉ Dr. Î¡c&r t lcgmds.

\Y¡lt ¡cù¡ó¡to æ uc TcAi¡g oftli¡ @litrcr bóf. So¡colcr cl a trrr tímo dl
o¡oòcar dtb Boüd wiü b. igviËd to prrdcigta Dr. !,f¡rå¡fl 

",gg.¡cd 
ttr *¡ c¡ll

ttir rrc¡rlrBo¡rd -rrr-¡ with om rSE ¡ itlo.

Tb traing qn¡ ¡¡o¡æ¿ É Z:OOpE

Rrçccivrly ¡¡¡o¡¡aa

Strugic Pl¡o C,ooøirtco
Mi¡¡cr
A¡¡gJ¡l7,W
P€Ê 5

DorËE Ræ
Vlca PnidccFtn¡æo ¡l Adsinirrio

TFA SP ø16øø
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IN TIIE CIRCTIIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DTWSION

DEAN L. BLINTROCK. a Direc¡or of
the Terra Foundation for the Arts, and

RONAID GIDWTTZ, a Director of the

Terra Foundation for the Ans,

Plaintiffs,

No.00 cH | 3e51

JIIDiTH TERRA, a Director of the
Terra Foundation for the Ans, PAI-IL
HAYES TUCKE& a Director of the
Terra Foundation for the Ans, AIAN K.
SIMPSON, a Director of the Terya
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation

Defendants

VERIFIED COMPLAINT
FOR DECI?ARATORY. INJUNCTTVE AND OTHER RELIEF

' Plaintiffs, Dean L. Buntock ("Buntrock") and Ronald Gidwitz (!'Gidwitz"), Directors of

Terra Foundation for the Arls, an Illinois not-for-profit corporation, for their Complaint against the

Defendants, state as follows:

Nature of this Action

I This is an action for declaratory, injunctive and other relief seeking to enjoin

defendants' illegal and wastefi.¡l conduct in connection with the management and operations ofTerra

Foundation for the Arts, an lllinois not-for-profir corporation ("Terra Foundation").

2 I*,his action Plaintiffs seek to enjoin defendants from (1) holding a meeting of the

Foundation's Boãrd of Directors in violation of Terra Foundation's by-laws; (2) taking any action

)
)

)

)

)

)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

)
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I Defendant Naftali Mícbaeli ("Mr. Michaeli") is an Israeii cirizen and a resicienr of

Washington, D.C. Mr. Michaeli is a ciose personal friend of Judith Terra, and has no ofÍjcial

position with Terra Foundation.

9 Defendant Terra Foundation is an Illinois not-for-profit charitable corporadon

estabiished in 1978 by Daniel J. Terra (deceased) ("Dan Terra") to preserve and exhibit collections

of American Art, to expand the artistic horizons of the Illinois art public through educarional

programs, and to operate museunu in Chicago and France.

l0 Because of Dan Terra's exfaordinariiy generous gifrs to Terra Foundation in his

lifetime, and his bequest to Terra Foundation of most of his estate, Terra Foundation's Jsseß now

totai approximately $450 million, including investments, real estate, and a priceless collection of

American a¡t.

'- I 1 Terra Foundation owns and operates the Terra Museum of American Art (the .'Terr¿

Museum") located at 6& N. Michigan Ave., Chicago, Illinois. 
t,

12 Terra Foundation currently has eieven directors, the m¿rimum number allowed under

the by-laws of Terra Forurdation. The Board includes Margaret Daley, a well-known benefactor of

education and the a¡ts and the wife of Mayor Ricbard M. Daley, and Arthur A. Hartman, the former

United States Ambassadorto France. The Board also includes Helene Ahrweíler, Jacques fuidreani,

Stephanie Marshall and Tbeodore Stebbins. Catherine A. Stevens, the wife ofUnited States Senator

Ted Stevens, 'r¡r'a,s the Executive Director of Terra Foundation from August of 1996 through April,

2000 until terminared by Tucker.

Creation of Terra Foundation

Doc: l5ó7ó2 3
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l6 In the early 1990s, Terra Foundation constn¡cred and developed tbe Musee d'An

Arnericain Civerny ("Giverny Museum"), ztn art museum in Giverny, France dedicated to the

exhibition of American art and American art education.

17 Primarily because of Dan Terra's gifu and bequests, the vaiue of Terra Foundarion

has grown substantially since its creation. Currently, Terra Foundation holds net assets worth

approximately $450 million. The value of the art alone located ar the Terra Museum in Chicago

exceeds $ 100 miiiion, with the overall vaiue of Terra's Foundation's art collection exceedine S 173

million.

I 8 Pursuant to its by-laws, the Board ofDirectors ofTerra Foundation is required to hold

an annual meeting during the month of September of each year for the purpose of eiecting di¡ectors

and officers and for the transacting of other business. If the election of the direcrors and ofticers is

not held at such meeting, the Board of Directors may cause the election to be held at a meeting of

the Board of Directors as soon thereafter as may be convenient. The Board of Directors may oniy

elect officers and directors by a majority vote,

19 In periods of time between the quarterly Board of Director Meetings, the by,laws

provide that as Terra Foundation's Executive Comminee has the authority to take action on behalf

of Terra Foundation, except on specific issues delegated to the Board of Directors pursuant to the

IllinoisGeneralNotForProfitCorporationAct. SinceOctober, 1999,Te¡raFou¡rdation'sExecutive

Comminee has consisted ofplaintiffs Bunuock and Gidwitz, defendants Edith Terra and Mr. Tucker,

and director Stephanie Manhall.

Dan Terra's Dedication To Chicaeo

Doc: | 56762 5
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23 On informarion and belief, after Judith Terra became a member of the Boa¡d of

Directors of Terra Foundation, she suggested to Da¡r Terra that the Terra Museum be closed and

Terra Foundation be moved out of Cbicago. This was never done during Dan Terra's liferime.

Terra's Death And The Will Contest

24 On June 28, L996, Dan Terra died after suffering a stroke. As the soie residuary

beneficiary under his wiil, Terra Foundation was to receive $ 125 million.

25 As the frrst step in a pian to seize contol of Terra Foundation, Judith Terra

immediately aftempted to transfer Dan Terra's probate proceedings from the Circuit Court of Cook

Counly to Washington, D.C. After a five-day rial, the ChieiJudge of the Probate Division denied

the motion to transfer, finding that the motion was without merit in law or fact.

26 Judith Terra next embarked on a scheme to seize tens of miliions of dolla¡s that Dan

Terra intended for Terra For¡ndation.

27 Under the prenuptial agreement between Dan Terra and Judith Terra, Judith Terra

was to receive 54.5 million in cash pius approximately $2.6 million i¡ otber assers, for a toral of $7.1

miilion.

28 Contary to her promise in the prenuptial agreement, after Dan's death, Judith Terra

irnmediately filed an action chalienging tbe prenuptial.agreement and contesting Dan Terra's will.

Judith Terra sought for herself $43 million of the $ 125 million bequest to Terra Foundation.

29 Judith Terra's allempt to seize 543 million of Dan Terra's bequest to Terra

Foundation put her in irreconcilable conflict with the interests of Terra Foundation and, therefore,

with the people of the Sute of lllinois as the beneficiaries of the charitable tnrst creared by Dan

-7 -Doc: I 5ó7ó2
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Washingron, D.C., she would be able to establish herself in Washingron, D.C. as a iarge benefacror

of the ans, thereby piacing herself in the elite social circies of Washingron, D.C.

33 To accomplish her scheme of seizing control ofTerra Foundation, Judirh Ter¡a began

stacking Terra Foundation's Board with persons loyal to her aione. For example, Judiù Terra

reconunended and sougbt the election of her friend Sen. Simpson to the Boa¡d. Sen. Simpson

became a director in mid-1999. At his first Board of Directors meeting in October 1999, Sen.

Simpson announced to the Board that his purpose for being on Terra Foundarion's Board of

Directors was "to prolect Mrs. Terra's interests."

34 Prior to October 1999, Judith Terra orchestrated a plan to replace Arthu¡ Hartrnan

as Terra Foundation's president and chairman with her loyalist, M¡. Tucker. Althougb Terra

Foundation had been searching for a new president for more than wo years from outside the Board

of Directors, Judith Terra and her new allies on the Board repiaced Arthur Harrnan as president and

chairman with Mr. Tucker. As was later discovered, the decision to place M¡. Tucker in the position

of president and chairman was made to further Judith Terra's attempt to gain controi of Terra

Foundation and to further her own agenda contrary to the mission and intent of Dan Terra in creating

Terra Foundation.

35 M¡. Tucker and Judith Terra further entrenched their power through the hiring of

Donald Ratner and the unauthorized expansion ofhis authoriry within Terra Foundation. Mr. Ratner

was originally retained as a consultant to the Foundation on an interim basis. During the January

25, 2000 rneeting of the Board of Directors a motion was made to give Mr. R¿tner the title of vice

president of finance and administration. Tbe Board members present at the meering voted in favor

of the rnotion. Ftrowever, because not all Board Members were present, the motion was made subject

)

Doc: l5ó7ó2 -9-
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recognizing that it would be connary to ia duties and obligations as special counsel ¡o Teira

Foundation and i¡s directors. In resigning its position as speciai counsei ro Terra Foundation, Maver,

Brown & PIan s¡ated in a lener to Mr. Tucker:

In our original engagement letter of December I l, 1996, sent by Ms. Ahnveiler and
ourselves, the Foundation reques¡ed that we act as special counsel to the Foundation.
it was clea¡ that the client was the for¡rdation, not merely its President and
Chairman. That lener aiso made clear that \ve \¡/ere to provide iegal advice and
representation to the Board of the Foundation. As special counsel, we have worked
with th¡ee different Chairmen, a number of board members, staffand counsel. We
owe orofessional oblieations to the insritution and all of its directors. It would not
be consistent with our professional obligations to decline to respond ro the concerns
of directors.

(Emphasis added) (See August 1E,2000 Lener, attached hereto as Exhibit 4).

39 in furtherance of her plan to seize conüol of Terra Foundation, Judith Terra, M¡.

Tucker and Sen. Simpson have ignored the requirements of Terra Foundation's by-laws regarding

management ofTerra Foundation. Article III, Section I I of the by-laws provides that the executive

commiftee is to operate Terra Foundation berween the quarterly Board of Director meetings. (See

By;laws of Terra Foundation, attached bereto as Exhibit 5, at A¡ticle fV, Section 9). V/ith few

exceptions relating to bringing in new counsei for Terra Foundation, issues were not brought before

the executive comminee. By not having meetings of the executive committee, Judith Terra, Mr.

Tucker, Sen. Simpson were able to control the operations ofTerra Foundation for their own benefit,

contrary to the provisions of the by-laws.

40 Judith Terra, M¡. Tucker, Sen. Simpson have aiso consulted with and taken advice

from Mr' Michaeli. Mr. Michaeli has been making decisions for Terra Foundation even though he

is not an officer or director of Terra Foundation, or even an empioyee. M¡. Michaeli's only

connection to TEgra Museum is his relationship with Judith rerra.
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h' Misusrng the art corecrion 
1f {ena Foundation for Judirh Tena,s ownpersonal use and in a manner rhar pi...ãî."ìjeopa¡dy; and -¡¿ urét Placeo ue collecrion in danger and

i. Allowinglvfr.Michaelitoparticipatethemanagemenr 
cr-ìn,_?^ra-r ^_of Terra Foundation .nA f.äVuseum. _ :nt, conroland operadon

43 Members of the Board ofDirectors have repeatedry quesrioned the manner in ç,hichMr' Tucker, Judith Terra and Sen. simpson have been operating Terra Foumdation in the past year.For example' on Ma¡ch 2, 2lll,Mar-saret Daley wrote to John Neff, Director of Terra Museurn,' regarding the significant probiem occurring at Terra Museum as a resurt of the high rurnover of keyemployees. Specifically, Mrs. Daiey stated:

Havin-ejust refurned from out of town, I am dishearten_ed about the news conceminsGinnv spindrer. Joh¡, Ginnyworked úr.r.;J;;i,r¡._s.¡ootR.rour.. 
Guide. I wai

very impressed with her*oik and Racheit.J*fu. I" fü;,hJi,o"oherculeanefforrs' it wourd norhave b;;;. worthwhilepuurì.æi*. r' a.r, itTourd have been
an embar¡assmen*o the Foundation] y-.*ï-:r 

ro Ginny was, f¡om my point of
view' unkind and uncat;j+. rt ¿ìri.rî.îr" 

" see peopie reated in such a
manner' In my working with her; rd*lit* irTu..,.l b.ri"r.';. h.s arways gone;:ffiïå:;i::';:ï".$h_ï.,"*:iT:J: withour r,nine you and üe Board

(See March 2,2000 Lefrer, aftached herero as Exhibit 6).

44 othermembers of the Board ofDirectors, incruding Buntrock, as we, emproyees ofboth Terra Foundation and rerra Museum have repeatedry and vigorousry charenged the mannerand lack of direction in which Ter¡a Foundation has been operated and managed under the directionof Mr' Tucker' ($99 Arthur A' Haru'nan lefter dared November 7, rggg,atrached hereto as Exhibit7),

45 on information and beiied the paftern of mismanagement and waste occurring atTer¡a Museum is a conscious effort on the part of Judith Terra, M¡. Tucker and Sen. Simpson tocause tue railurelof Terra Museum in chicago to justify crosing Terra rø*1"- in cbicago and
Doc: I 5ó762
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continued operation of the museum in Chicago. M¡. Tucker went to srate clea¡lv and

unambiguousiy,

the best ttray to ma;ctrnize our resources and fulfill or¡r mission is to aiign wiù
another instirution, closq the Chicago museum and focus on Givern.v anci educa¡ional
initiarives of the Foundation.

(Emphasis added) (See Minutes of Augustz4,2000 Board ofDirectors Meeting, anached hereto as

Exhibit 8, p. 2). In fact, many of the "probiems" with the Chicago museum were of the defendanrs'

own making.

49 Bunrrock objected to Mr. Tucker's improper interpretation of the mission of Terra

Foundation and stated that the ciosing of Terra Museum in Chicago had never been discussed or

considered by the full Boa¡d of Directors. M¡. Tucker agreed that this critical issue had never been

discussed by the full Board of Directors, but stated that a decision had already been reached to close

Terra Museum in Chicago. According to Mr. Tucker, the Stategrc Planning Committee was :

prepared to make a recommendation on this issue to the Board ofDirectors. Mr. Tucker stated tbat

the Board of directors "deftnitely" must make a decision on the closing of the Chicago museum

during the annual Board of Directors meeting in September 2000.

50 ln conjunction with their overall plan, Judith Ter¡a and M¡. Tucker have attempted

to create the impression that Terra Museum in Chicago needs to be abandoned as a mission ofTerra

Foundation.

Defendants' Plan To Remove Buntrock
From Board Of Directors To Further Their Goals

5 I Notice was mailed to the directors informing them that the annual Board ofDirectors

meeting of Terra Foundation was scheduled for Tuesday, September 26,2OOO in France. Although

,-a
vanous evenß and com¡nittee meetings 'vr/ere scheduled to occlx berween September 23,2000 and
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two days prior to the properiy noticed and scheduled mee¡in-e of úe Board of Directo¡s. (See

Seprernber i-5,2000 Lener, aftached hereto as Exhibit l0). This improperiy noticed meeting has

been scheduied because defendants will not have a sufficient number of directors availabie on

Septernber 26,2000 to remove Mr. Buntrock from the Board of Terra Foundarion.

55 Defendants' anempt to hoid the elections for directors and/or officers at a Special

Meeting of the Board of Directors on September 24,2000, is violative of the by-iaws of Terra

Foundation for at least rwo reasons. Fi¡st, Ratrer does not have the authoriry to provide notice of

a meeting of the Board of Directors as he is not the secretary of Terra Foundation, nor is he even a

duly elected officer or director. Pursuant to the by-laws of Terra Foundation, 
lnrt 

the secretary of

Terra Foundation is empowered to provide notices required under the by-laws. (Exhibit 5, A¡ticie

IV, Section 9). Any altempt by Ratner to send notice of a meeting of the Board of Directors

constirutes an ulta vires acL

56 Second, under the by-laws an election of the officers and directors may occur oniy

at one of rwo occasions. First, tbe election may take place at the annual meeting of the Board of

Directors. Second, if the election is not held at the scheduied annual meeting, a special rneeting may

be held subsequent to the annual meeting. (Id. at A¡ticle III, Section 3). Tbe by-iaws provide no

authoriry for the hoiding of eiections of officers or directors Elol-!o. the scheduled annual rneeting,

For this additional reason, defendants' attempt to hold the elecrions of directors and officers at the

improperiy noticed meeting on September 24,2000 constitutes and ultra vires act, as well as a clear

breach of their fiduciary dury to Terra Foundation and the peopie of Illinois.

57 Without relief from this Court, defendants wiil carry out their improperplan to ensure

that BunFock does not remain as a director andofficer, to close the Terra Museum in Chicago and
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63 As direc¡ors of Terra Foundation, plaintiffs Bunrock and Gidwiu, as well as many

orhers, have donated their time, effons and resources to accomplisb the goals and mission sra¡ted

over rwenry years ago by Terra.

64 Plaintiffs as directors of Terra Foundation have a fiduciary duty and an obligation

to protect Terra Foundation from waste and mismanasement caused by defendants.

65 Plainriffs as directors of Terra po*¿.lion have a fiduciary duty and an obiigation

to see that Terra Foundation continues to carry out the mission for which it was started for the

benefit of the peopie of Illinois.

66 By virr,.re of their positions as directors and/or officers of Terra Foundation, Judith

Terra, Sen. Simpson and Mr. Tucker owed fiduciary duties to the Terra Foundation and tbe people

of illinois to protect the charitable asseg of Terra For¡ndation and to act in their interests by

furthering the charitable purpose and mission started by Terra more than tu/enty years ago.

67 Nowithstanding their fiduciary duties to the people of Illinois to furtber the

charitable purpose and mission started by Dan Terra more than rwenry years ago, Judith Terra, Sen.

Simpson and M¡. Tucker used thei¡ positions as directors and/or officers of Terra For:ndation to

intentionally mismanage Terra Museum in Cbicago to further their own self interests in closing

Terra Museum in Chicago and moving Terra Foundation to V/ashington, D.C.

68 The foregoing improper conduct of Judith Terra, Sen. Simpson and Mr. Tucker has

caused, and will continue to cause, irreparable harm to Terra Foundation, and irreparable harm to

the people oflllinois as the beneficiaries of the public trust established for Terra Museum in Chicago

as a unique center for American art.

69 PJ¿intiffs have no adequate remedy at law.
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72 The above acts and conduct of defendants have been taken witbout iawful authonry,

capaciry, or power and wili continue unless enjorned.

73 Section 103.15 of the Generai Not for Profit Corporation Act of 1986 allows this

Court to enjoin defendants' unlawfui acts.

WIIEREFORE, Plaintiffs pray for the foliowing reiief:

A. A temporary, preliminary and permanent injunction enjoining defendanrs from the

following:

(t) Holding a meeting of the Foundation's Board of Directors in violation of
Terra Foundation's by-laws;

Taking any action to elect or remove any member of the Boa¡d of Directors
or changing any com¡nittee assignment;

(2)

(3) Taking any action to close the Terra Museum in Chicago or move Terra
Foundation or any of its asses outside the State of lllinois; and

(4) Taking any other action contrary to the by-laws of the Terra Foundation.

B. The appointment of a receiver to operate and maintain Terra Foundation pursuant to

the Court's equitable porwers and the Illinois General Not For Profit Corporation Act of 1986 (805

II-CS 105/101.01 et seq. (V/est 1995))

C. An accounting of all assets of the Terra Museum and Terra Foundation.

D. For such additional relief as the Cor¡rt deems fair and just.
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furure of Terra Foundation and the continued viabilit-v of Terra Museum ia Chicago as a unique

center for American art.

78 Plaintiffs have no adequate remedy at law.

V/HEREFORE, Plaintiffs pray for the following reiief:

A. A declaration that:

(t) Daniel Terra created Terra Foundation for the benefit ofthe people oflllinois
on or before December 13, 1978;

(2) The intent ofTerra in creating Terra Foundation \å/as to operate a museum of
American art in the Chicago area for the benefit of the people of lllinois;

(3) Defendants have no authority to close Terra Museum in Chicago or transfer
the museum or its art to tilashington, D.C. or any other location outside of
Iliinois;

(4) The closure ofTerra Museum in Chicago or the transfer of the museum or its
art to Washington, D.C. or any other location outside of illinois would
violate the Illinois Charitable Trust Act (760 ILCS 55ll et seg. (West 1995))
and the Illinois Not For Profit Corporation Act of i986 (805 ILCS
105/i0l.0I et seq. (West 1995)).

(5) Defendants Judith Terra, Sen. Simpson and Mr. Tucker have breached their
fiduciary dufy to Terra Foundation and the people of lllinois as the
benefic iaries of Terra Foundation;

(6) irreparable injury will result to Terra Foundation and the people of Illinois
as the beneficiaries of Terra Foundation if defendants are permitted to
continue breaching their frduciary duties;

(7) Defendants have acted improperly and breached tbeir fiduciary duties by
seeking to defeat Mr. Buntrock's re-election as director in order to furtber
thei¡ own agenda;

(8) The letter sent by Ratner to the members of the Board of Directors dated
September 15, 2000 is a nulliry and does not comply with the by-laws of
Terra Foundation for scheduling a meeting of the Board of Di¡ectors for the
election of directors and/or officers.

--'
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Seeking to close Terra Museum in Chicaeo and transfer or re-esrablish the
museum to washingron, D,C. or some orher locarion outside of Illinois to
fr¡rther the'ir own personal goals;

Attempting to defeat Buntock's re-elec¡ion as director to enable defendants
to carry out theirpia¡r of moving or transferring Terra Museum from Chicago
to a location outside of lliinois;

Anempting to improperly reschedule the vote for the elecrion of direc¡ors to
ensure that defendants have enough votes to defeat Buntrock's nominarion
and therefore fi,¡rther their personal agenda to the detriment of the inrended
beneficiaries of Terra Foundation

8l Defendant Mr. Michaeli colluded with Judith Terra, Sen. Simpson and Mr. Tucker

in commining breaches of fiduciary duty, or othen¡'ise induced or participated in their breaches of

dufy to Terra Foundation and the people of Illinois as tbe various ways, including, but nor limited

to the following:

Knowingly providing advice to Judith Terra, Mr. Tucker and Sen. Simpson
that was contrary to the fiduciary duties owed by them as directors of Terra
Foundation;

Acting with Judith Terra, Mr. Tucker and Sen. Simpson to make decisions
for Ter¡a Fou¡rdation in contravention of the by-laws of Terra Foundation;

Advising Judith Terra, Mr. Tucker and Sen. Simpson to take action relating
to Terra Foundation that constituted waste and mismanagement in an attempt
to justify the closure of Terra Museum in contravention of their fiduciary
duties to Terra Foundation and the people of Illinois;

Colluding with or advising Judith Terra, Mr. Tucker and Sen. Simpson in the
decision to replace Jim Collins and the law firm of Bell, Boyd & Lloyd in
order to gain control over the operations of Terra Foundation for their own
improper purpose in contravention of their fiduciary duties to Terra
Foundation and the people of Illinois;

e. Colluding with, advising orparticipating in the plan to remove Mr. Bunhock
from tbe Board of Directors in order to remove opposition to their plan to
close Terra Museum in Chicago and move Terra Foundation to v/ashington,
D.C. in contravention oftheir frduciary duties to Terra-Foundation and the
people of Illinois;

b

d.

t

a.

b

c

d.
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\Æ,RIFTCATION

DEA¡{ L. BLì\ITROCK. under pe¡r¡irics as provrcied'Þv iaw pusuar¡¡ to Sccrioo l-109 oÍ

the Cocla of Civil Proc,..du¡e, *"in*, ûrar hc hæ reau rhe \/¿nÍìei Conrpiainr for Decla¡¿rory,

Injuncrv,.'. .nd orh¿l Relief ar¡ci rhar rhe srar:incnrs ssr ionh in rhc \'¿rifiec complarnt for

Declaratory. lr¡junnive. a¡:d Orhcr Relicf, a¡e tuc and conc¡. cxcspt as ¡o ¡¡anef,s rhereio su¡ed

ro be on infornrat¡on ¡rci belief. a¡d as to such maneTs, rhe undcrsigned ceniñes æ aforcs¡ic ¡¡a.:

he verily bclicvcs the s3¡ne ro bc true.

DEAN L. BL}ITROCK
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DEAII L. BUNTROCIÇ aDircctorof
thc Ttrra Foundation for the Arts, and
RONALD GIDU|ITZ, a Di¡tctor of the
Tcrra For¡od¡tion for thc A¡ts,' Plaintiffs,

YS,

JUDffH TERRA a Dirsctorofthc
Tcrn For¡ndstion fqr thc Arts, PAUL-
HAYES TUCKER, a Director of the
Tera Found¡tion forthc AÍs, ALANK-
SIMPSON, a Di¡ector of thc Tcrra
For¡ndation for thç Arts, NAFTALI
MICHBAÍ.I mdIbÊTERRA
FOI]NDATION FOR TI{E ARTS, g
Illinois Not-For-Profit Corporation,

Deførdants

THEPEOPLE OF TIIE STATE OF
ILLINOIS9¡E¡. JAI{ES E. RYAN,
Attorney Crencral of Illinois,

Plaintiff-Intervcuor
YS

JUDITH IERR.I{', a Dircctor of the
Terra Foundatiqn for thc futs, PAUL
HAYES IUCKER. c Dilector of thc
Tcrra Foundation b¡ the Arls, ALAl.l K
SIIVIPSON, a Dirætor of the Tcna
Fomdaúíon forthc Arc, and the TERRÁ,
FOI,,IìIDATION FOR THE ARTS, an
Illinoic I'lot-For-P¡ofìt Corporatio'o,

Dsfu¡dar¡ts

3'.2 ?32 I 1,9C

TN THECIRCI..ITTCOURT OI COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CI{ANCERY DTVISION

PAOE. 2

EI LEÐ
sEP 2 5 Zm0

AI'NEIIA PUCINSßI
CLERI( OÉ CIRCUIT COURT

No. 00 CH 13E59

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

ATTOR¡{EY GENERAL'S COMPLAINT FOR DECLAR¿,TOR.Y JT'DGII{ENT.
INJT NCTION. EREACH OF FIDUCIARY pUTY. REMgVAT^ ACCOUNTING.

RDCETVER AT{D ê,PPO.PìTTTì{ENT OF NE1V DIRECTORS

D.O.D.
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for Tcrnporary Rcstraining Order on tlnt datc.

5. DefendanttheTERR-AFOUIIDATIONFORTIIEARTS,anlllinoisnot-for-

prrofit corpomtion (hereinafterr'the FOUì¡DATION), was incorporated on Deccrnbcr I 3, I 978, aud

was created çccificatly as an lllinois cbsrit¡blc trr¡$ with ccrtain obligatiors and commitments to

thc ulti.netc bq¡cficiarics, thc PEOPLE OF THE STATE OF lr LINOIS (Attachcd hsrsto and

incorporatod hcrcin by referencc as Crroup Exhibit'A- ie a copy of the FOUNDATION's original

Articles oflncorporation ). Said FO{JNDATION currently holds nct assets wolh approximately

$450 nritlion" and is rqistcrcd and rcporæ to thc lllinois Attorncy Gcncral u¡dø the lllinois

Chqitablc Tn¡st Act.

6. TheFOUNDATION'sspccificcharitablcprgposcistoprescrvc,promotoand

exÌ¡ibit collections of Amcrican a¡t, and to ocpand the artistic horizons of thc public througùr

education¡l art prograns.

7. In ñ¡rthcr¡ncc of ic charitable purposc and obligations to thc PEOPLE OF

THE STATE OF ILLINOIS, thc FOUND,{TION owns and opøates thc Tø¡a Musgum ofAmcrics¡r

Art (thc "Tcrra Mu¡eum') læucd at 6ó4 N. Michigan Avcnuc, Chicago, Illinois.

7. Defcodæt JUDITH TERRá, is a Dir€stor of thc FOUNDATION, ard is the

widow of Da¡¡icl Tc¡rq one of the foundins lrustccs of the FOLNDATION, who al all rclqvant

timcq is a rçsident of rrVashingÞn D.C., and is a mçn¡bs of thc FOUNDATION's Executive

Committæ.

8. Dgfendsnt PAIJL HAYES TUCKER is the Ch¡i¡man end PrÊsident of thc

FOTJNDÂTION.

9. DcfcÐdant PAUL IIAI|ES TUCKER and Dcfcndant ALAN K. SIMPSON

æc cach D¡cstors ofthc FOUND. ATION, and rc each mernbcrs oftbe FOUNDATION's Exccutive

3
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To awid "self4aftng" and confiics of interesß;
To æíd vrysting chsritable a:,setl;

To awid incuning perulties,finæ, ard unneæsary ,üEes;

To adhqre and contorm lhe charitable organization to iß chsriøble Puryose;
To not nak¿ non9rogrdñ loans, gfis, or advances to sny perso\ sçePt as

allowed by ¡he Cteneral Not For Profit Cotporation Ad of'19E6 [E0S ILCS
105/I0I.U etsegJ;
To utilizc the tntst in confornÍrywith tts ptrposcsfor thc be.st inttz.er,t of the

bcnefrciaries;
To tiaeþfleregistration andfuancial rqru required by this Act; and
To æmply and to cause tIæ charilable orgßnization to comply with this Act
and, if incorporatd, the fuøal Not For Prcfil &rporation Aa of 1986

ß0t Z.;CS 105/til.0l etsqJ'

(760 ILCS 55/15(a) (leeÐ.)

15. Danicl Tc¡ra, a sucocssñrl Chicago arca br¡¡incssman cst¡blished the

FOIJNDATION i¡ D€csrnbsr I 978 r¡ndø thc lllir¡ois Gcnc,ral Not For Profit Corporation AcL The

FOUNDATION'g fird board ìr,as Daniel Terr+ his son JsmËs Tcfia aud Robcrt Sugnre.

t6. F¡om the time ofits incçtion IbcFOIJÌ.IDATIONbas b¡d ss iæ ceot¡al æd

çorc pu¡pose the establishme¡rt of an 4t mr¡scum in thc Chicagoland area, spccializing in bringing

America a¡t to thc public ard thc Peoplc of thc St¡lc of [linois. It w¡s Deniel Te¡ra's intent and

purposctoprovidcaMuseum in thcChioago arcatb¿twould e*ibitco¡lcctious ofAncricana¡t and

ducatc thc public generally on i¡zucs of Americe¡¡ rt an{ Danicl Tcna publicly stated that thc

FOUNDATIONwascomnitted to building ando,pcrating aworldclassmu¡c¡¡ni¡ theCtric¿goland

¡¡¡94.

17. F¡om ie inception thc FOLJNDATION was s¡¡bstanti¡tly fundcd by Dariel

Tcr¡a who coutributcd hundrcds of millious of dolla¡s to srd for the lcrra Mr¡sermr.

18. As a rwutt of thc foregoing otbcrs becane supportive of said c,b¡ritablc

prrposc a¡¡d m¡de contributions to thc Tcr¡a Muscr¡¡n end rhc FOU¡ÍDATION.

19. Da¡ricl Tena died on Junc 28, 1996.

5

(r)
(2)
(3)
(4)
(s)

(6)

(7)
(8)
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b)

8)

Attempting to gain pocition and sclf recognition in a wæhingtn DC charitable

organizrtion in exchangc for thc delivcry of the assa¡ of the FOLTNDATION, rhc

temtination of opcrations in Chicago and thc cr¡d of a Tcr¡a muscum in the Unitcd

States.

Attcmpting ûo çE¡fç the closing of thc FouNDATIOlfs opcratiors in llli¡rois

çontr'ry to Dan TeÍE's intcations urd srggcsting a'sc of ite ssscts cotrftry !o the

r¡sc DanTena intcnded.

Groasly mimræaging Tcr¡a Mr¡sanm i¡ a ma¡¡rcr úet fus æsulted i¡ thc toss or

tumover of almost half thc coproyees, incruding køy persons reoponsibrc for Terra

Mu¡eum's day-to{ay opcratious and conthuod cuecess;

caused the primary individuets in chargc of sccrrþ ar Terra Muscum to quit

rcsultilg in æ incxpedenccd end u¡dso6¡60 sccrrify a¡¡fr, which jcopardizes fhe

scourity of the $100 miflion of art disptaycd md colloctcd at re'a Mu¡€u¡o;

Pcrmitted a di¡rctor of Ter¡a pq¡m¡{ation to cogage in s coníict of int'€st in

rcprcscßting Tcna Fo¡¡udatior at art ar¡stions whilc, on i¡furrration and belic[

nryre*cating the intcrcsb of privalo cticnß al thc same auction;

ExpcndiDg Eignific¡nt monic¡ on thcp'rchascs ofa¡t without obtaining the ioput or

approval of tho Board of Dircctors or thc collections con¡nitt€c chargcd with thc

rcspoosibitity of sdvising tbc Bo¡¡d ofDirccton on iss¡es invorving art acquisition;

Attcopting to inr¡edc endowmeat fi¡nds re*icted ûo pubtic art cducatio¡ar purposcs

for 6e r¡narthorizcd p¡rpo8c of acquirirrg arÇ

Blp's'i+g tha lawñ¡l ¡utbo¡ig ót r¡" ¡oar¿ 8nd üe Exccutive Cos¡n¡iuee in

o'pcraing Tetra Foundation.

â. â âââ ! ! o^ .-49:, ö

c)

d)

e)

D

h)

i)

7
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her, a¡d she uacquivocally promiscd that aflrr his dcath she would not scck any asoets of his Estate

othcr tha¡r thosc giveo to hcr undcr the said prcûl¡ptiål agrearicnt. (Attachcd hereto and incorporatod

herein by rcference as E¡rhibit "C- ig a copy ofthc eaid prcauptial egrct;r¡cnt cntcred into bctwccn

Da¡icl Terra end Defenda¡rt JUDITIÍ TERRÀ)

29' Under thc aforcsaid prcnrrytial agrecrncûL Dcfcndant JUDITTI TERRA

agrccd she would receivc only a fixcd a¡nounJ ofmoney md rssas upon Danicl Tcne,¡ deÊth, a'd

tbar ü¡c bulk ofhi¡ cstatc would go o thc FOUNDATION. ihe said prcnuptial agrcerncnt provided

that if lhe patics remained marric{ JUDITII TERRÂ would mcivc Sl.5 million from Danicl

Terra's cstate ifhc diod prior to tbe 5å annivcrsary date of thcir mrriagc; or $ 3 million ifhis desth

was bawcar the 5ô and I ot daÞ ofthcir maniagc; or$4.5 million ifhi¡ deeth occr¡nod aftcr rhe I 0Ê

annivcrsary daæ of thoir maniagc. (scc Exhibit 'c'. prtnuptiat agrccme,nt page ó.)

30' Sevcral deys prior o bis death on Jr¡nc 2E, t996, Da¡içt 1.ç¡¡¡ ¡r¡s çsnfined

t'o a hospital, his lifc boing nstainod by thc rue of life srrpporting deviccs. Shortly aflcr midnigùt

on Jme 28, 1996, thc tenth nnnivsrsery drte of his marriagc to JUDTTH rERRrq, thc lifc slpportiug

devicca cmploycd to kcç Danicl Tena alivc wc¡e ceascd- Technically Daniel Tcrra livcd pas üe
tÊ'n )æt tmiYefÉâry of his marriage fó J{TDITH TERR 4" and Dcfmdant JUDITH TERRâ sought

and rcccived fmm Da¡r Tcrra's cstste $4.5 million pu¡Eu¡trt to thc tcrnrs of the aforcsaid prcauptial

sgfÊ@cat.

3l' Thc Prcnuptial agrccmant also providod that while Danicl Tera was alivc,

JuDm{TERRA wouldnotagrceûo bc amcr¡bcrofthcbordofdi¡ectors oftheFouNDATIoN.

32. perer¡¿¡nt ¡uoth Tcr¡a wes not a merr¡bcr of the FouNDATION,¡ Boa¡d

of Dirwærs rurtil Dq¡ict Terra.s ¡forxaid illness ar¡d dcarh in 1996.

33. In January 1992, Defcnd¡¡r JIjDITH TERRA filcd for¡r fi¡rthcr erd

9
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of sctnrice to the FOUNDATION hås bccn tcrmhalcd as r€gula¡ couDscl ûo lhc FOUNDAION.

39. The fi¡al t"çe¡¡¡ting of the Da¡ricl TcrraBst¡tc hen bcen prcscntod by Jemcs

Terra and Bell, Boyd and Lloyd , it has bccr¡ rcvia¡,ed ud ap'provod by the FOUNDATION's

spocial counscl Maycr, Brown and Platt and thc lllinois Auomey Gcnerdl'a offic€, botb of nåorr

participatod in thc many aspects of thc efatc n¡ttsrs. Dcspiûc Mayc,r, Brown & Platt's aprproval the

FOLJIIDATION now h¡s undcdakca to hiie ya ¡notücr ect of atomcyu to rwisw the actions of

Jamcs Tcrra æd Bcll Boyd ard Lloyd, a¡rd thc FOIJNDATION ie bcaring thc cost of such.

40. Upon information and bctic{, thc sforcssid tc¡mi¡ation of Bcll. Boyd and

Lloyd and rcview of the actions of James Terra md BclL Boyd and Lloyd wøc donc st thc behcst

of Dcfcnduts out ofrctatiation for thc adverse pocition James Terra and Bctl Boyd and Lloyd took

against HÉÐdsnt JUDITH TERR.lq, in tbc aforcseid titigdion of thc S42 million in slaim.c ¡gainql

the Eststc of Danicl Tcrra

41. In sddition to thc forcgoing bascd on tho vcrifiod allegations sct forth in

Di¡ætoTGIDWTTZ's a¡d Di¡cctoTBLINTROCK's Vcrificd Complaint, æd incorporated he;rein by

refcrq¡oc ao though fully sct følh hcrein, Dcfoid¡¡rt JIIDITH TERRA with thc aid of Dcfcndaat

Tuckcr has c¡ucd works of a¡t of the FOTINDATION ûo bc brcught to ber home, ovcr oüjætion

Êom Mr¡sc¡¡m slaff.

42' F¡¡fhcrmorc, Dcfcndant Jr¡dith Tana has cngaged in diecussions with

dcfc¡¡d¡r¡tDi¡tctoTPAUlIIAYTS TUCKERûobâvcthcFOLINDATIoNclose the Tcrra Mr¡sq¡m

in Chicago and move iB qcratioa to Washinglon D.C., whcre JUDITH TERRA recidcg and /or to

causctheFOUNDATIONonergewithæoüeri¡stitutionin Washingrono.C.,whichinlcndodacæ

a¡e contnary to Da¡riel rcrra's intent and thc mission to maintain a mussum in chicago.

ll
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th¡t Dcfcoda¡t JtJDrrH TERRA 6ct uPon s course of cor¡d'st a¡d coavinccd other directors to join
hcr in hcr cfrorts to pßmotc her self inrerests, close thc Tcna Mueuur in chicago, a¡d move tùe
FouhlDATroNtowæhinglonD'c'whsrestrelivestocfftctserfintc,rÊõts. 

Inadditionccrtainacts

ofthe boaril now appcar to be dcsigpcd to punish thoee that had oppocod hcr acts ofsclfintcrest as

aforcseid.

4i- As ¡eratcd by dir€ctorE GIDwru snd BLrNrRocK in thcir vcriûcd
stBtançîLc' DÊfcndant Ar Aì'I K SIMPSoN snnouDccd wbcn ho joincd thc FouNDATToN Boa¡d
ofDirect'ors that he was thcre only "to protcct Judith rc¡r¿.- As a conscquøcg Dcfcndast ALAN
IC sIMPsoN by his ocfii sdmissioû was trot thcre to do the acts required of an indepen¿rcrrt

Þircclor' Dcfcada¡t ALt¡ K slMPsolfs co'mæt ro the bo¡¡d is mo't significant in right of
thc fact thât Dir€ctor ALAN K sIMPsoN joined tho Boo¡d of tbe FouNDATIoN in fiscal yca¡
ond I Ð9' u a tirne when thc only icsues conccrning JuDtrH TERRA was hcr pøsonal nced m scck
rcvcngc upon those tbat had opposod her bcforc.

48' Th! totslity of thc issr¡cs prcscntcd hcre in lhis complaiu establish tbat tbc
rorr¡¡o¡'rroN is ¡ charitable trust ia joopady, whose long tçr'c ir¡stih¡tional cmproyees havc quil
whosc controlling nrrmba ofBoard mc.r¡¡bers a¡c mqre intcrEstcd in fhqir own visior¡ sclf intcresf
aud/or personal goals of prornting thcir stÉu6 in society, rhm in propcrlysafc$üding the
FouNDAnoNs mission' A cmnlt group of Dirætorq lopr to thc a¡nor¡nced p'rposcs of the
o'rganizations principal bcocfætor, D¡¡icl rccra, are bcing subjccted to rctatietio4 rcmovar or
ncr¡tr¡Iiz¡tion

. 49. There i¡ no doubt rhrr Dmio¡ Tcrra øcpcctcd tåc Tcrra Mu¡e¡¡m to ¡c¡traiu in
chic¡go s¡d thc'te is no doubt rhaû thc othødonors ovcrtàeyearsrclicd upon rhc institutioual netr¡rc
of thc FouNDATIoN as an lllinois-basêd chsrity, cxpecting it to bc rootcd hcre and to r€û'o in.t3
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Garcr* arreges trøt a charitabrc ñ¿st nceds ø be pruread ot the rn¿stees of a chaitableotganization or tntst have engagd in a breach ,f¡a"arJ a-ioåäïr" orZonizario,,,and le seeks injunctíve yltef,arra.renryt ;f *;i.r,,*,";r, ,h;ä;)oy, as pan o¡*einjuncrite rerief,, and afier i hearirg who"'ii t*tt"^ s!.att tryu an opporntnþ to fuheard, appoin tenporarily or penñnentþ o i*¡o, o, odd¡t¡onat Åt;; to proted udoperate the organization ønd mry temprariþ, or as.urinan ntir¡¡oi t *"n of ùty orto prorcct the rru,st, pq'ñsnentþ rcmoie any ciariubre orgoruntlííi i*n^, Øtwr*c
"##;.dirccton and nonærs ¡ron ofn; 

"nd 
oppot"t oitto^àu- i f,rotect the pubttc

(760 rrCS s5/16(b) (r9s7).)

56. As alregcd by dircctors GIDwrTz ûd BUNTR'.K, the dcfendasrs

opposcd thc election a¡d actions of GIDWTTZ and BUNTRoCK ø fi¡¡rùcr thcL inpro,pcr acrions
as aforcsaid-

57 ' By virtue oftheirpocitions ac di¡pctors aod/or officers of rcr¡a Foundaion,
Judith rcr+ Alur simpron 8nd Mr. Tuokcr owed fiduciary dutics to the people oflllinois to act iE
the Pæplcs intcrcets by frurhecing the chriubte purpose and mikiq¡ stated by Dan Tcrra more
tlran twcrrty,* * and supportod srd fi¡nd€d by him and othcfis rhrough his dosth in 1996.

5g' Dcfcr'dafits Judith Tcrra" AIan simpson aod Mr. Tirckcr by the fbreS0iug
brc¿ched thcir fiduciary dutics'by acting i¡ a msucr rh¡t was ineardod to ñütherpcæonal intcrcss
to låe dctsiocnt of the Pcoplc of the state of lllinob thc ultimatc bcacñsiarics of cach ar¡d evcry
ch¡¡itable tuÊt within thc st¡æ.

59. A¡ sfoæsåi4 imprqpcr condræt bcre inch¡dcd, but is not lirnitcd to, thc
foltowing acts:

t5
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(4) Tho cloguoofrerra Mr¡scum in chicagoorthc ra¡sftrofthc mræcurn orits
srt to ar¡y locstio¡ outside of Ílinois would viol¡tc tbe chaitable tn¡st
establish by the opcratim ofthc Tc¡ra For¡ad¡tion to datc, thc inr,eot of Dm
Tcrra, thecommm law, thc Illinois chæitablcTn¡stAct (760IIÆS 55/l ø
seg. (west 1995)) and thc Illinoie Not For p¡ofir corporation Äct of 1986
(805ILCS 105/l0l.0t øseq. (Wesr 199Ð).

(5) Defc¡rdgne Judith rcrra, Alstr sirysor¡ u¡d paut Tucker hava breached their

. fiduciary duty to Tcm Formd¡tion æd thc pcople of thc statc of lllinois as
thc bcncficiæies of Tcrra Foundation;

(6) Inreparable injrsy will rosuh to Tcrra Fo¡¡nd¡tion and thc pcoplc offlinois
ss the bcncfici¡¡ies of rcrra Fou¡ldation if defendmb are pennittcd to
coatinuc b'rcaching thcir fiduciary dutics aud pecnittod to rcrnain in contnol
of tlrc subjcct Fornd*ion;

(Ð Defer¡d¡nß havc actod imp'ropcrly and btcactrcd their fiduciary duty a¡¡d tåc
cquities Fquire th¡t thc court sxc¡cisc supervisory authority ovcr the
cbritablc trr¡st at issuc here and appoint rcccivers e¡td additional fiducia¡ies
¡nd dircclors to protcct the Terra For¡ndatiou

following:
A tecrporary, prelimiuary and pcrrrancnt i4iunction cqioiaing dcfcndanrs Ëom the

(lì Holding any finthcr mectingr of thc Foundation's Boa¡d of Dircctors" uotil
a nsrv boa¡d is constitutcd by this courq

(2) Taking any action lo clect or rEmove any mcmbø of the Boad ofDrecto¡s
or changing any committcc assignmørt or goveming insbuments;

(3) Taking æy aotion to ctosc the Tcr¡a Mu.E€,,,n in chicago or ¡novc Terra
Forndation or any of its asscts outsidc the Si¡tc of nlinois; end

(4) Tekiug any othcr action co¡trary !o thc by-laws of thc Tcra For¡ndation.

(5) Traasfcrring moving disbr¡¡sitrg; selling or øxohanging my asscrs of thc
Tcrra For¡ndntion.

l7
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ÀI¡ÎEIIUPIIAL TGREE}tENT

NuPllft tcRlËtlElll EaôG tnö cntrrGd lnÈo Èhts

P^ô!.24

d",,

i.

ol 1985' by and bêÈt een DAtl¡EL .l. ÎERx,t, ot

trcnlIYorÈh, tlll noÍ¡r bc¡ainafteE ctl¡êd Èhe 'tlr¡t patÈy¡, rnd

JUD¡19 ?. BÀHxs, of Haehfngtonr D.C.¡ beretnafÈer crthô Èb¡ 'etcond
¡nr3y' .

ï8DR!A3, Èb. ptrglct h.r.to lnÈcnd Èo be nrrsted Èo .¡cb oÈåes

ln tbc nors tuÈuscl rnd

tlllEnEÀs, cecb of Èhc p¡rtl.¡ btr hGrctotorc bcra r¡rrlêd, but,

not, Èo G¡eh othGR, tnit DÀ¡|IDL.t. fEltl hre onc chttll tco¡ bl¡
for¡er arrriegc rnd JtlDttE t, ÞÀllXS ht¡ no cbflôrcal rnd Grcb of Èhr

prrÈlct hrr proprrty enð ln ctteÈt and Èhey ôcrtrcr ln cont,cnpl¡Clon

of cnserlng lnso srld narrltgcr to ¡eÈÈIe rnd adjueÈ ¡ll propcrty

rlght¡ Èh¡t crcb ¡ay h¡vc or chin in thÊ propGEÈy ¡ôC e.s¡ÈG of Èhc

oÈbcr rûd to dêÈcfnlnr ¡nd declarc rhlÈ rightc, if anl¡r erch of Èhea

¡hall hava in th. ptopGrÈy end c¡ÈaÈè of ghe oEhrr ufion tbclr
rnt.slng tnto Gucb arrrtrgrt ¡nd

- ¡{HEREÀS¡'eech of tbê ptrÈlGs dc¡irca to rttrln anô re¡tryc tull
and conplcÈG righÈ, Fovcr and åut,horitlr, to thr crÈGng pernittcd by

lrn¡ Èo ¡Anagt, controt¿ uiê¡ ¡ellr le¡¡r, noEtgâge¡ pledge¡

ancuEÞÊr ¡n0 oÈbGrrl,rc dlapo¡c of hic or hcr rÊÊpccgive gropcrCy anO

catrtc ln any and evcry Ernnet or y¡y, lncluding glgès, ln truat ot
othcfflsc of hir ot hcr recpeeÈlvc prop3ltlr ànd Gsg¡ÈG ln eny rnð

eyGty ainnc¡for vry, lnclucting glfÈr, ln ÈrusÈ or oÈheryisc¡ during

hic or hÊt lifctine end by ul¡l ot othcr È€st,eEGntrt!' dtrposltlon
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ßoH, IBESEFORE, ln Con¡ldctùÈion ol thÊ þrcnircr, ¡nd th.
covrnrnts and ¡EreÊlcnÈ¡ hrlcfnrft,er set fotth, rnd in tur¡hrr
con¡idcraÈ,lon of tbc au! of ONE DOLLÀA (+f.O0tr Glch to ÈhG othèt ln
bud ¡nid¡ recelpÈ shcßrol l¡ bereby âcknoulGdged, 1g l¡ covcn¡nÈcd

anö agrceô by and bGtsc.n tbr pertlca ¡a.tollor¡s
IIRSI¡ Drêb of Èbc p¡sÈlÊr bGrcto br¡ n¡ôc Èo Èh. oËbcB prEÈy a

co8pt.Èt rtrtcEGnÈ of ¡ucb p¡sty'r psGrcnÈ t3r.t! ¡nd llrbllltlr¡,
uËleb brs b¡rn fully csr¡laÊd rnô lnvr¡ËlgrÈËt b.r¡ thr otbcr Þ¡rÈy
¡nð Èbclr reapocÈtvr lrgrl counsalr ¡nd crcb parÈy ntrcÞ!¡

actnoutcdgrsr certttlee¡ rnd dcctr¡c¡ ÈhôÈ hc or ahG hr¡ b¡ra lully
lnlorned and knov¡ Èh. n¡Èutc, .tt,Êne, ¡nd vtlur ol Èbê propeRty rnd

Gsttte, both sealr pcrronel¡ enð aifcd, o! Èh3 oÈbÊs p¡rt!¡. E¡ch o!
tbc prÉ¿les covênantr ¡nd ¡grGea ÈbaÈ Èhl¡ ÀntcnupÈi¡l ÀgrcclcnÈ

¡brllr rhcn properly !¡gn.d blt thc ¡tarËt€3 anó ugon èbe consu¡¡¡Èton
o! Èhe narriagc bGtuacn ÈbG prrtiat, beeone Gqua¡ly blndlng ugon

then ånó sh¡ll bc vrlld la ¡lt rcspecÈa.

- SECOHD:-. tbe ttc¡¡ p¡sÈ!, hrreby covan¡nÈs enð agreee thtÈ he

ulll, upon tbc consuEt!ôÈlon of Èhc nlrtfage bcÈvèen thc paEÈiÊs

hcrcto, eEsune fron hl¡ orn p.r¡gnrr e8Èrt,G Èbc nece¡saty êrpanaÊ o!
thc Butrpor! anat EalnÈenence of Èhr s€cond pÊsty during Èhc perlod ef
lrrrlagc to crcb otþar.

IEIRD: Îba fltsg p¡rÈy hcrcby eovênÀnÈ¡ and egrccr to pr!', to
Èhê r"conô prP durlng tbelr nlrrlagc, ln ¡ddition Èo ordinary

Eupport rnd nlinÈenrnc. ¡rrovldcd tos la ÀRIlCt E SEçOND ol this
Agr.G!ênt, thc follovlng ru¡¡ for h¡r ¡olc ¡nd lndlvlôutl us:

incluôlag fos rll of har clothln! ¡nd oÈheryl¡c ¡s she E¡y ¡ee flt:

3
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rr'l': rf tbG 3Ècond perty .s r¡rve ¡t the dê¡Èb or thc rrrrt
pôrt!¡ ¡nd at thc tlnr of ht¡ dcrth thê p¡sti€r ycrc nrrrfÊö to each
otbcr elthout cltbes havlng tttcd lor ¡ Decr€È ot Dlssolotlon ot
Ë¡rrL¡gr or ScpasstG ü¡lntGn¡nce, tbc seeond ptrty àgtêGt tbrt hcr
c¡¡rtr upon rhê eBratG or thc Êlr¡t p¡sty ¡hrrr Þ. ttEftÊd to (r'
.o¡Ê erc¡urrve rcEar tttrr tô tb. ¡¡¡rtfcr. grtncr¡nt ¡rrrtrt
rerrócncc rnd to rtr tusnrtun, ratfqu*, rnd otbrr bou¡rhord
prrronal pRop.rry locatrd tberc, rprhlllcelllr crcludtag, borcvrr,
uot¡r of àrt rrhatbGt fotclgn or À¡eticrn, rnd f2l r Eonètrr!, tlount
drtcrlln:d ¡r toltor¡:

(¡) onG aôd onc h¡lt rllllol Doltrss ($¡,50010001 if thc
:1,:i.ff ,åI, 

Íiï.Trio¡ to- È r¡ã-ii¡ii-¡ñ.iúãiJåri-¿iiI

(b) thr"e t[lllon Do¡larr (f3r0001000t Idtee ¡ftcs th. flfr
r br r.;. h 

- 
anãr vã i iilr.llå::.;l.lr:il l;lililåi iïl¡:l'

(c) ?our rnâ onr hrl! Ëlllr:1, Dollarr (S.rs0OrOOO) tl rheftr.t pôsÈJ, drGs ¡lrrr trr.-iãiti-.åÍtr.r..ry drrc oftÞctt nrrrlegc.

- srxrE; -1hG slghts gr¡ntêd to sccond D¡rty purEuaßt to An!¡cLE
F¡FIE of thl¡ ÀgrÊeEênt chrrt bc fn full gati¡!¡etlon of any ¡nö ¡ll
clela¡ and dcn¡nd¡ o! a9€t'kinc ¡nd cbqr¡ctêr vhfch Èhe ¡acond
p¡rty nay havc rgtl'st tbc G¡trt" of tb: tlr¡t p¡rty, and in
consrderrtton of such riEhts gs¡ntGo to hçr thc secoDË partt hercÞ¡r
co9cn¡nt¡ rnö egrocs to rerc¡ac, ratyê, ¡nd di¡clats arr otbGE
rlghtr tttrc¡ ãrd rntcrc¡t ln ¡nd to any end ¡tt of tbc rerr ¡nd
pcreonrr psopesty oencd oa [ro3ser'ed Þy th. fls't partïr ¡t thG ÈiEG
o! thair arrrlrgc, oE ¡ny property oyneô gr ¡rg3tcs¡ed by thG tlsrt

5
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E¡GHÎH: lt l¡ furÈhês und.srÈood ¡nd âgrcld Þy tt¡c p¡r¿lc¡fhtt, at rhc seque3t o! GlÈh.s prrtt¡ Èbc otbos prsÈy rbttl Ër.cuÈr,!rgn' r'¡lr rchnou¡cdgc, àad dcriver ¡ny decd os dcGds or oÈbcróoeutcnÈa thought, necGt!¡r!, Þy councel Èo conyr!2 psop.rÈ!, of Èbêotbct. os Èo crtlnguhb tn!, ßtgbÈ sf tgrêt, curÈarfr, boertÈêad, orof fnba¡tÈ¡ne. ln ercb oÈbarra arttÈG.
Nrmr! rù. pusporG of tbrr rgrce..ît 1¡ to ôGGrn. r'd l,n'È tbccr¡rEr rnd óc¡rndr uhfcb *cb o! tùc prrtlc¡ rbrr¡ brvc rgrrast Èb.erÈ¡t. of Èba oÈb.t rnd to psoDot,a aartÈrl brrlo¡y rnd to dlreouragrrtth's p¡EÈy f¡o¡ ¡ccrrûg r 8.ncÈrry Þcncfrt Þy tnrÊ,tÈuttng dlvorcoPaoeËcdlngË.

Shou¡d 
"tÈh3s p¡sÈy dt. dusing tbê pcndeDcy of Èhfu contsrcÈ Èheer¡l¡¡ he¡cin strpulrcGd ¡ad drffned ehrrl bê Èà. ¡trtt vhtcb eiÈàerperÈt ¡Ny havr agrrnet hir or hcr c¡t¡te. ¡È ir undèrrÈooË Èhrg .ÈhGfr¡¡t p¡rÈy i¡ r vldovcr rnd h¡¡ one chlld curvrving ÈhaÈ !¡Ert¡gr.thc ¡ccond parÈy ir rulry rvèrc Èhrt unöcr Èhe pscr.nÈ lry¡ of thcSr,lrÈc of rlllnoit ¡he .rould b. rntlÈltd to onc- tt.Lt, (L/2, of thG nÊÈ,est'ÈÊ by tntcg¿rcy ff the fir¡t p¡rty died bcforê secoadt perÈyvhflc narrred or onê-Èhr Ed rll't of ËbÊ neÈ e'!¡re Þy cxercrrlng herrlght of rrnunsfr¡fon of hls ¡rlllr it lÈ ïer3 noÈ loE thtsàgscc'Gnt' Frrst Þ.'ty i¡ fulry ar¡rr t,hât bG uourd brvc ¡r¡r'rrlghtr fn ÈhrÈ b: vourd be cntrtled to rll of ÈhÊ Ercond prstlrr¡ nstcstttt tt aherdhd rbl¡G !.s!lld by lntcscacy or onÊ-h¡lf lll2l bycrcrci¡inC bf; righte by rcnunef¡tfon ¡ince ¡be h¡¡ no dc¡ecadðat,E,

7 I
I
I
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ÎãIRlEEñÎt¡ t|o rncndacoÈ or IÈblr lg¡¡qnonÈ rhrlr -^ --:': 
eE u'tvcr o.9 '.ny of

Èhr aðlr rorr"¡rtt 
ll ba v¡tld unll

itc!¡urt hescundc¡Y 
ar ¡¡¡' 

^"t"tt't" 

fn rriLlng tn' 
àt Provi¡lon¡ of

Èhe ¿r¡e o, .¿,r¡.fi:'":j. 
dccacd Iï.,Ï,""'J;"'r'åt

TOORlEINIE ! À¡¡ n¡Ètcr¡ rffccÊllgrcercaÈ ¡aå thr rtghÈ¡ ol ttr
n9 tàc ¿nÈcs¡rs.t¡È¿oâ ot Èlrt¡

be govcrncd ¡y ÈbG lar¡ of Èbe g

rrrpretfvc prsÈler þ¡¡¡
lbts Àgrcucnt e¡r be

èrÈ. o! flllnol¡.
.crch ol rhtch clr¿tl bc dt

.t.euÈrd ¡l¡ul Ë¡õrous¡¡, tn
shall cor¡¡tltut.Ê onc and

.rocd rô ortgtnelr but rll o¡
¡N ¡f¡lNESS HSEREOT,

ÈåG ¡t¡a lasÈ 8uD?nt.

inÊêschrngaÞly .èt Èl¡.ts
tltc srld pùrÈlc¡ b¡uc hcrcunto

d¡y aad year l1rrÈ above vrl t trn.

blnds ¡nd sr¡¡s rt cl¡tc¡go, Illlnoisr

undcr ¡à¡ll

CounÈrrprt Ët,
vhich ÈogeÈhÈr

tbc

o r¡

r4
ofn I Àat

on orÈh rd
cnÈt

eôuPÈ

I

ot t

t¡

,

D¡nlcl .l lÊrstaôY¡ tb¡r lrr h¡¡ rCùdby¡
Èbc

in aubtct lbrd |nds¡ÈC l¡ lsuÊ.

Suò¡ crIbGd
bêf &Coú

Hy Con¡f¡¡ton Or¡llrce: 7

dl'oä"oj;

t¡r'
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À virlon for the Pt¡trr.

proù ths lcng'thy rt¡rtrqtc PIa'lDlüg aj'¡sr¡cslo¡! tà¡t Ut blYe b¡d
ùs a Eruü sier-t¡s t¡s¡ t¡ñ E¡tb., tr bcllere nt_ h¡ve rll ca¡
io recosnizê tlrat rc ltìc lt a crttLctl ÞolEt tn the ListorJ, ol
tU" r",¡åOãtian. I alro þcli¡Y. th¡t I€ rl-11 luv¡ tbr ogportuftiÈy
.t our Eoqrû DcGlnE tn Glvcrny to låIÊ ssre o'' tl¡¡ ¡ost lT¡or-
¡¡"Ë-dæi¡f¡¡.s ¡5år€ or¡r fi¡ç¡sð .tncc D¡rr .t ¡:Tt¡ beErn Èfr quæt
to -ãstå¡)iisb Àrcric¡¡t rEt ar oDc o! tbc I¡rcc|lncnt açJ¡isrtærlts
of ¡lcltr¡n cultBrt.
tlu ry co¡ïv.rt¡¡tlon¡ Yltb !tçtg, f _k¡o¡t tålt IG rll unôsrst¡Jrd t¡e
reigbÊ ol our rcãDonsibilit-ír¡ l!ü th. Goneg3tr.ñt t flouùrcl¡ ot

"ur-d.1ibêiatione. 
¡¡ occupy | Þotition of cnaror¡.e p¡1vltêge

t¡át-iiff ¡rrobaÞly ¡ot bc r-aàI¡l¡ed i.n or¡r llfetir, ¡t le¡ct soÈ
v¡tfrtn t¡c-ort soifa. Îbt â¡È forld rl.to lccoç[tireo bet sþ-
nlflc¡¡tt or¡r dcclrio¡¡¡ vtll bc, rrùlch lbould cncouraqro uE to
3!a¡¡Ar¡ ¡yg¡' tæ¡¡s r¡rd ¿¡rl¡â¡rcc our !6n3â OÍ p¡¡rPo;e. I bel!êge/
e¡ t- hrvc tro t¡¡ beglìnlng, tù¡t rre DrG poltGd lor grreat¡¡e¡s
illat t¡åt tùc èeclrfoné yc eie ¡¡oot to tekc r11I brve lartlnE
irprct.
ciltl:n tlrarc rrnique cl,rc{rgt¡tìccr, lttd BGYéE¡I aec¡EtrÈ developrerrt-s
t¡lt t riD rcricil ln grrcrtcr dct¡tl in civrrny, ¡ tùoug¡t I
gàou¡d sh¡!ð Tl,th yoî ry scnsc of bæ ru ¡ùor¡ld procred. I do ¡o
¡¡vf¡¡c ¡s¡t ¡¿r¡v bour¡- rlt¡ tacb of oul lptrl'rÈi¡l autto3s ¡¡rd ¡n
equrl-uãuñ of Èh¡ tullfng ov¡r Ëbr pot¡lblltÈi¡¡ ttrat lle in
fis¡t o! t¡ß. t at¡o hlvG Èbe adatcd ¡ûYlDt'tgc of blving cl¡rltâd
c¿¡tlbttlq¡¡ tq eacù of thÊ l¡¡tltt¡tio¡ts, nLic.ù b¡s ¡tford¡tl r¡
¡¡¡ ir¡slðcr'¡ u¡rdrr¡t¡dt¡gf of thoi¡ o¡asrtlotu. I lÐos Èhc col-
lesÈl.qr¡ of crcb insÈl,tution vtll , ¡¡ Írlnnd¡ rlth câa <ll¡ætors
r¡rd tlrclr Sttffc, ¡frd oot¡trt, r¡ry of t¡e ou.r¡tor!, conr¡rìtìltoFtr
ctrr{hitign Þllnnara, and ÊÅ¡côtor3 âl soa of ry cloecst col-
Ieagruer, fn addítlon. I h¡vc I ocolr of tbr sultuse ol ¡¡cb
tn¡tttutts¡ ¡nd bos ü3 routd llt, sr not flt, a! th. ca¡c lly Þt.

fb¡t ¡a16. Ict æ þcgfn tùle rùttc pãpc Þy rlatchtng ry vlcion
fæ clvaary. I tbol rrltl rprelc ¡Dôlrt tbc futu^rr of tlr¡ Fo¡¡¡rd¿-
Èlqr r¡rd cnd uitb r ruEtE"rt-lon tsr r iÈraÈcqllc ¡111'¡¡æc.
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Ëtr T* Ë=ï.îl',8 ilîTååt'.-b¡uc a oqrc ,'b'a¡v r¡,

ËFir i!,"hî'sft ;::tri ffi ##î-ffiÌS",-r"*arñg Ã-r-r-À-î.'v,.¡ urr* r" ffirliirffi.i.ïffir* ;''T"rrfår' ilHîL!::g*ïitriffi rEsH*fr fr ff '

ffi"ffiäffiiffitrffiffiffi
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P^cE t¡vt

ûre Pbrr:rrceutlctl Er¡ilôlng- ga¡fg ¡1ro ba r place to rrtage srtlcrl¡lblÈLon¡ ôf tbÊ TÊEtr coltêcÈloD or boutiffuc ðh6t a rci¡teo tor¡orÌs ln tbs collectloa tbat rquld ônn ot¡ ofùcr ao¡lâcÊioÎr;-tut
r^atblnffton or Dr!¡o¡rd. - B.tng tdr¡srût to tbc Stat¡ Ocpertrent,t+ byilarrrE uould rtlotrd tbr Dôurdation-¡¡plc €p,portiraity to'cËâ¡¡d it¡ lnflr¡encc a¡rd rctLvltl.es c¡¡t¡tdc- Èbr üri ¡¡o É¡cBaltrry-

Ír¡E Fnnr¡¡ or tlrfE lERnà rgJüDÀÎIr æ¡.tEçnror

r_ ar_ co4¡lctcly cor¡vlnecd tù¡t rhr Dc¡;¡¡ lsr¡ndatloir collecÈi,onrh.rÌ¡rd nc fn thc.eare clty ec t¡e hundâtlor ttaeti. ft Þl¡td Þcfooliab to hew tt any- otit:f uay. e_cfiiaiit i.d;'Fo¡urd¡tton igt'o bc Eore rà.an a-crr¡+t-rdcl¡rg ãryaniratron. -it-t¡cretore iol---re[ Èb¡t thc colfrstfqr shourd ¡õ ro.r¡ra t¡ r""hl'Ègo¡, rlli-a¡lr"hrG part of t¡c corrærion dasigmatãà to t' åuã¡rtåa rnCi\rcrny.

r bcltgrrE tbrt lt voutd Þc rl¡¡¡È to qtrJ.ka r rtr¡f.caflc paÉner-ebt¡¡ rfû¡ tD¡ rationrt -câttæ12- mú crlt;r?-ú Ê;!úêúñs.rr¡.s€ru ln tàc ciÈy, snd tà. Dst rcrpr*co-in-urürÈ scriã---trÊcrnattor¡¡lt'. -It lr¡¡¡ rt¡o ro¿t-iü.e pry'-utñ Ii cme¡ toloüÌa fror rura¡lr bere ¡nd ahoad, rt Ër¡ t¡ro 
-¡æ¿-eecr¡¡c 

ttne¡r-cing, ¡ìn tt bry t¡å rtcongcet "*râti"nrr öIit ot arry otour ÞaÊaq¡È euit-æ¡.
tãc lrrÈr¡ cotresttcn _vorrld Jofn soo og thr loaÈ ITDE!ânt ardhtstorle¡rlv ùmrôcd couétior¡¡ rvrr tonc¿-ùy ÃË;ic"ü,-i["È!,o rost not¡blc b.tng tå,c ga¡url xr¡¡r cotr"s'tiorr r¡¡d tbêcbcútrr D¡lc. rtr rsi¡a co¡ræiron uourá-irrõ-Ë--a-eupcsÞ csr-pl.r.æ' to t¡t callorli,r-rlcl¡ holdingr of Àtêrlcüt r¡ît, rt¡ilr theell-.ly:. rrrger cottãcclqr roq¡,å È-e¡ unarnt¡¡ii ir¡ct to
"rà{bltr.ohß u¡r n ror¡Iö r¡¡rt to æu¡¡È- ñii;Ëi IL pcrtapat ¡|ld to otber ¡âûô¡rô¡¡t u¡rn¡GÊ.

?bc Rrc¡r td t!. CDa¡tæ f¡dr cOllrsÈlons rcrr næ dÊrlgàteifÈ¡ Èô rb. Grtrcra. _nrrt;E¡lnä-oñ 1ããi;;-i;n fæ up to!!.tttJ yo¡rss. .t!! qlr.ty-¿e tùârr¡orr ¡ccrí¡to¡ea-to " Þrorongr.dr:qFEGlGrt pertod ùDd üourd not Þo prr¡¡urir¡g-lls t" r"¡. i col-r¡tDni 8-u r¡f¡ gif sooar-

fbr-1¡rr¡-?ound¡Èrqr rourfr ¡r¡o not !¡vr to rå¡(G üry frna¡ìêialcoæ,rtbr¡Èton rô thr caltæa-iq iÃf ¡Ëi.iI"rîüpl',
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Tcrn For¡¡daioo
Bo¡ÍiMctting

}ú¡ug
.{t¡g¡ln 24,2W

I¡ anqrda¡¡cc by Confcreacc Call:

Dr. PE¡t Tudscr, Chah
Hon J¡cq¡cr futdrÊâni
lvlr. DcæBr¡ntmck
I'fn !,lrgaraDd+
Sca¡¡or rll¡¡ Simpron
Ik Tbcodorc Stcùbi¡q Jr.
Dr. Sapûmie Pr¡a lvlrr¡lull
lvfrs" Judith Tcrn

Bylnvittiæ
Mr. fvfrtHcærolc
Nlr, R¡lph l-c¡acr

st|fe
Mr. DortdR¡n¡r

Bylaviaiou
t)t. DñickCütn¡igb
Dr. JobnH¡ltnrtNcf

1¡ç -ræting w¡t cdlcd to ordcr ü l:æ Pl'f. Dr. luct¡r i¡di€lûd üt thû F¡rPotc wlt
- ro rwieu¡ tþ four propodr úd dctútcd d¡r wo þd rcccived @ q¡¡,$o pdcdir¡ 

-
p¡rtncn ¡ll'ow r¡¡ Ë bè *ncr prcaæa for tbo Sc+tcobcr ro€cdúg, Ttc ¡ui¡r¡cs fr'ûm úc
A¡¡F¡n 7, 2ü!o St*cgic Plrnncaing wúÊ rsviêT.Gd ¡¡d tq¡nipou¡lv ryprorcd by tlp
Srracgic Plraniag Connin¡c,

Tbc¡e wc¡c ¡ig¡¡fic¡6 di¡q¡¡sioot úq¡úd wüak Girasy w¡E'ctoinf to úc foo¡r of
ttrc For¡nd¡fio¡n¡ mi¡rion A dcci¡ioo u¡r¡ m¡dc to ansri¡c tbi¡ qt¡áioû ü thÊ Boúd
rtr r¡irÌg in Scp¡cni¡cr.

Dr. Stcbbiu¡ ¡¡gglsÊrl rbü çp b¡d rhady dccidcd on thc crir¡l iEPq¡E of Givt¡¡y.

Dr. Tuchã r6,icrcd tbc bedgrurad rh¡r rc$ihcd i¡ tb dæi¡bn of Elfisg Civcr'ly
c.ltn¡t M¡. Br¡Uoct i¡dict¡Êd tb¡ bc ¡¡w täg thcre b r dlfÊræ bawçro tb
i¡npmæcc of Givctly rad rnrking h cË¡mt Dr. M¡¡ú¡ll ¿liçr¡e¿d ¡þ¡¡¡¡iv6 ¡¡ ¿þi¡

prirt:
. l. AgrGÊ th8 tbrfo r¡! uúËolvcd itg¡l¡ üd prn tbø rsidc rd tbcû loot r

úr pmpocds in ffi ofuq or
z. Fott ;õ¡ser- ";,¡i t nn qt- b¡cL to r ¡¡¡ll 

'tu¡P 
to m¡ta ¡

p,fË.ü¡lbD dttlctcfir neaing üd ãd tbc crll æw'

PACE.40

16di-002184



JUli.27 Cl (wED) lÊ:20 EELLotYS&ts8::-OwÊ 3'.2 332 t i9C

Bo.rs Më¡ing
Miu¡cr
A¡{r¡$24.20fi}
Præ3

Mr. Lèrncr wrlkcd th! Boüd ttúottgh eadr prrt of tha drrft coæea. Froqth¡ rw¡lw
thcre carcrgd thc bllowing itcß:

l. ûwærrhip of thc cotlccrion lltq¡td it bc dmtcd üd who boHr ütla

2. Wtrcæ tlrc collc.rhû wq¡ld bc houscd, how ¡m¡ch wou¡d b? cfih¡bitd ld
for bmv long

3- Tb qucsrim of s ¡a¡dy ccd¡r.

4. Tb qr¡e¡lion of offic¡ sp¡rs

5. Whstbcrwc¡hor¡ld cm¡ih¡c Eomry ftrcout¡ctim orrilmilg
oppormnity.

ó. lilto wq¡td q¡rsEthÊ collcgioa s¡dwbo tb pcrmmutdsort.îor.

7. O¡ wh¿ s¡bjccr¡ tbc ¡lie¡ed inni¡rion ruuld b¡w to coq¡h with tbc
Tt¡¡¡ Boud.

E. U/U rryo¡to ¡¡outd oartr bc ¡old.

9. t¡n¡cl rce¡rdiry cxl¡¡bitio¡!, pt¡¡Uctos' ac. rcaúiqg Éon thc pordblc
¡lli¡æa

10. llorrthc rcquirition fund rbuld be bsndld !¡durho sh¡ld o¡i¡t¡b
cmolofiL

It. Erbc¡¡ion¡l iss.s.
12. Tbc su¡ of thc m t Givrray üd qttd DGGdt æ g¡y tb¡re pcsa¡acoty

vlrt¡¡¡*ù¿nighmra
-ThÊ Bor¡d coæMcd tbt it wiU hrw to rdd¡es¡tbc lbot Ê 12 i¡¡¡c¡ rs wdl rs tho issæ
ofdetcrnriailg a ffücgiÊ p¡nær.

M¡. Rabcr was gkcd o ñ¡¡¡izc tlrc ¡bcve list rnd scnd it or¡ witb tbÊ ninner by thc
a¡d of nor wccL

Æ üÊ S€ptøbã mcdrg, *c occd to be prcp¡rcd to di$¡¡$ qrtrt $ulitieg of ü€
có¡cttiolt¡ prognû wt wttrt to hlve i¡cltdcd in tbir pha.

ù. lvfr¡rhdl ¡stcd if rr='¡bc¡ld ¡cod or¡ ¡¡ RFP to ¡¡¡ four n¡i¡ûr! ou cú¡crtioa So¡or
Singroa sf¡¡*¿ ùa rvc ¡ræd to dccidc wl¡t rûe w!¡û r¡ og?o¡cd to qùd tåcy'rt
goiqto giwur
Ih. TuctÁ $ggÊ!¡€d tb¡l tlË nc*t $cp th¡td bc tbc fûlhrwiog:

l. Ga fopædl oo eú¡cuirm Êoo úc for¡r iruh¡tio¡¡ rs o hær tlrcy wuttd

. rcrwofüûg with tbÊ Fq¡ld¡tiø.
z. E4lr¡¡irÊ the gclrcfrl porrioo of thc proporalr on rÍElirtioa Êom dl fu¡r

intiu¡tion.

Pr.C:. 1,2

ü
f

1t:
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l[hr'r:cuf, -ú r+qt Åaaá.an¿ætæb

b#æ¿â4t 9*lr¡A,, fr.La/-f{rhâr;u
ar út€rty ûâr2' 2ETH

4 .úØ, # s4 aã¿
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Ve
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5Ãñúrnv i, A.D- 1e871
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Atüuhmeat
Aniclc¡ of A¡ncndmont
TerE Foundrtion For The Anl

RÉsoL\,ED, thst rh4 Ërlt peragaph of A¡ticþ v of ùc r¡tìcle¡ of incorpon¡ion of tic

corps¡sdon bc a¡uended to nt¿d a¡ follows:

Thr

fi¡¡thcr
Sr¡Édt
corl¡l¡:l in tbË

both
or ûÊc€ssa¡y
ud all othcr
promoæ-rny arÉ
cofpor¡tiort.

RËsoLvED, ùrt ça offrccn of tho corporation s¡t suùorited to êßæutÊ tucb

docuncn¡s snd 4ID srch r¡.iær thoy dcan nccr¡¡ùy or edvi¡¡.ble lö êfÈêl the forcgoing

rcsoludoil.
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RESTATED BIII,AV/S OF
TERRA FOTINDATION FOR THE ARTS

ARTICLE I

Purposes

Tbe purposes for which the corporation is organÞed are excluively for chariable,
educational, literary, a¡d scientific purposes i¡cluding, for such purposes, the matcing oi
disuibutions to organizations that qualify as exenpt orgânizarisns under Section 501(c) (3) oithe
lntemal Revenue Code of 1986, orthe conespondi¡g provisions of any subseçent Federal t¿r
laws ('Codc"). For illustrative purposes only, the purposes of the .orpo"atioo arc ro form,
preserve, and exhibit collectioru of paintings, scuipfire, gaphic .ttr, .tóhiæcrure, and design
reprcsenting American art; expand the a¡tistic horizons of a growing an public througtr suãh
activities which will include lectures, symposi4 talks, demonstations, ¡t-",-concerts and rclated
educatior¡ai Pro9rams designed to frrther these purposes; establisl¡" conducl operate, and
mainraiD or provide funds for schools of instn¡ction a¡rd any and a¡ a¡tistic ;d dh"iã
edrrcationai cou¡ses in the visr¡al and performing a¡ts and othsr general educational subjecs;
buil4 erec! maintain, equip, manage, lease, and opcrarc !¡useus¡s aod schools, botb in the
United States and abroa4 and all component parts deÊEed advisable or necessary þ provide
space for thesc activities and exhibitions; engage in any and all other activities a¡d ex¡ibitions;
engage in a¡ry and all other activities a¡d promote any and all other purposes pcnmined by law to
such a not-for-profit corporation.

No part of the net eamings of tbe corporæiou shall inu¡'e to the beuefit of or be distibuted
to, its membeE, directors, trustees, officen, or other private pcrsons, except that the corporæion
shall be authorized.--9 .Tpo*ered to pay rcasonable compensation for services rcndered and to
make payruents and disnibutions in furtherance of the purposes set forth above. No substantialpart of the activities of the corporation shall be the .rtrying on of propagand4 or otherwise
anempting, ro influence legislæioq and the corporation shall-not p"rti.iptã * o, intervene in
lincly$s-ttre publishing or distibution of statements) any political campaigu on behalf of anycandidate for public office. Notwithstanding any other.provision of tt.r. tyñL the corporation
shall not carry on any other activities not pennittea tõ uc ca¡ried on by å corporation exemptûom Federal income t¿x under section 501(;x3) of the code.

If this corporation is ia any one yea¡ a private foundation, as defured in Section 509(a), itshall be required to distribuæ its income for such t¿xable year at such time and i¡ such manner asnot to subject the foundation to t¡D( rlnder Section 4942, and shall be prohibited fro. .ng"ging inany act of self-deaihg, .t defined in Section 4941(d), from retaining any excess br:sinessholdings, as defined in section 4943(c), from makinà -t investrnenrs in such Eranner as to

The bylaws of the corporation werc restated on July 18, 1994, amended on Augnst 17, 1996 arÅamended on January 27, lggg.
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(b) Di¡ecton need not be rcsidena of lliinois.

Section 3. Rezula¡ Meetinqs. A regular anr¡ual meedng shail be held druing rhe
month of September of each year, for the purposes of electing directón and officers and fo-r the
transaction of such other brsiness as may properly come befõrc the meering. If the eiection of
di¡ccors and officers shall not be held at such meeting, the boa¡d of d,i¡eé-ron shall caue the
election to be held at a meeting of the boa¡d of dirccton a¡¡ soon thercafrer as conveni*rly o,;;be. The Board of Dircctors shall provide by rcsolution the time and place, either withi¡ orwithout the State of lllinois, for the holding of the reguia¡ ar¡¡l¡al r".ti"g *J additional *g"i;
meerings of rhe Boa¡d withour other notice tha¡ such rcsolution.

Section 4. special Meetings. Special meetings of the Board of Dircctors may becalled by or u the request of the prcsident or a¡y nvo dirccton. The pcrso' or persoru authorÞcd
to call special meetings of the boa¡d may fix any reasonable place, eittrer *it¡in or withour tl¡eState of lllinois, as the place for holding any special meeting oith, Boa¡d called by them.

Section 5. Notice. Notice of any meeting of the Board of Directon shail be given atleast five days previotsly thercto by written notici delivercd penonally or sent by mail ortelegran to each director at his address as shown by the t otar of the ,trpootioo. If mailed,such notice shall be deemed to be delivered when deposited in the United states mail in a sealedenvelope so add¡essed, with postage thercon prepaid. If notice be given uy1.rcg.oo, such noticeshall be deemed to be delivercd when the teiegram is delivered to the telegraph company. Anydirector may waive notice of any meeting. The atteodance of a d.i¡ector 
" 

årv mecting shellconstin¡te a waiver of notice of such meeting, except where a dircctor attends a meeting for theexPress purpose of objecting to tbe transaction of any buiness because tbe meeüng is notlavrfully called or convened. Neither the br¡siness to be transacted at, nor the purpose of, anyregular or special meeting of the board need be specified i¡ tbe uotice of waiver of notice of such'meeting, unless specifically required by raw or by these Byraws.

section 6' ouorum. A majority of the Boa¡d of Dirccrors shall constitute a quoru¡nfor the transaction of buiness at any meeting of the board, except that if less tha¡ a majoriry ofthe di¡ectors a¡e present at such meeting, a majority of the directon present rnay adjourn themeeting from time to time without further notice.

section 7' Manner of Actine. The act of a majority of the directors present ar ameeting at which a quorum is present shall be the act of the Board of Directors, except whereotherwise provided by law or by these Bylaws.

Section8' vacancies. Any.vacancy occr,uring in the Board of Dircctors, or anydirectorship to be filled by reason of ar¡ increase in the nuriuo of directors, shall be filled by theBoard of Directors' A director eiected to fill a vacancy rùiu, elecred for the rurexpired term ofhis predecessor in ofäce, and a director elected by reason of a¡ increase in the numbe¡ of
:Ëiïìj:11 

be etecred for a rerm expiring on rhe d¿te of the next an¡ruet meeting of the Board

3
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ARTTCLE TV

Ofücen

Section l. officen. The officen of the corporation shall be a chairman, one or morÊ
vice chai¡meu, a prcsident, one or morc vice prcsidents, a seqetary and a üeasurer. The Board of
Directors may apPoint such otber officers, includi¡g oue or n¡orc assistant secretaries a¡d one or
more assistant treasurers as it shall deem desi¡able, such appoinæd officen to have t¡, aut¡o;ty
to perform the duties prescribed from time to time by the Board of Directors. Any two or more
ofüces may be held by the same Person, except tbe offices of president and secretary.

section 2' Election and Term of office. The officers of the corporation strall be
elected by the Boa¡d of Directors at its rcgular an¡r¡al meeting. If the election of officers shail not
be held at such meeting, such election shall be held as soon thercafter as conveniently may b..

Vacancies may be filled and new ofltces creatd and filled at any meeting of tbe Board ofDirectors' Each elected ofñcer shall hold oftice until the next Íuurr,ât meeting of tbe Boa¡d ofDircctors or r'¡¡til his successor shall have been duly elected and shall have q*ti¡.¿. Election orappoinunent of a¡r officer or agent shall not of iself sreate contract righs.

Section 3' Removal. Any officer or agent elected or appointed by the Boa¡d ofDi¡ecton may h rcmoved by the Boa¡d of Dirccton whenever in its juagnent the best interestsof the corporation would be served thercby, but such rcmoval shall be iithout prcjud.ice to theconEact rights, if any, of the pctson rcmoved-

section 4' chairma¡r. The chairman sball be the chief executive officer of thecorporation and shall in general supervise and connol all of tbe affairs of tbe corporation- Heshall prcside at all meetings of the Boa¡d of Di¡ectors. He shall have the power to execute alldocu¡nents tbat the board of di¡ectors has authorized to bc executed, except in cases wherc thesigning and execution tbercof shall be exprcssly delegated by the boa¡d oiaio.,o., or by thesebylaws to soEe other ofücer or agent or t¡r 
-.orpoä,ion, 

or shall be rcquired by law to beotherwise signed or executed' and L general strati pe*ono all duties incident to the offrce ofchairman and such other duties as the uãara of di¡ectón may from time to tir¡. pr.*riu".
section 5' vice chairman. In the absence of the chairman or in the event of hisinability or refi:sal to ac! the 

"i.e 
chairs,ar\ or in the evenr there is more ,h*;îü"ä.;designated by the Boa¡d of Di¡ectors (or if none, in the order of election), shall perform theduties of tbe chairman ar¡d when so acting shall have all the powers of the chairman. Theseduties shall not include the duty to prcside-at meetings or r¡. Board of Dircctors in the event ofthe absence' inability or refirsal to act of the .nr]r-.ru which is expressly g¡anted to thepresident' Each vice chairman shail perform such other iuties as from time to time may beassigned to hisr by the chairman or the'Boa¡d of Dircctors.

section 6' 
,. 

President- The president shall be the principal operating ofñcer of thecorporation a¡rd shall in general tup"*ir. and control all the day-to-day brsiniss and affain ofthe corporation' In the áb'.n.. oi t¡" chairrnan or in the event of his inab¡ity or refi¡sal to

f3 I 145 v4 . Byh*: ofTem Found¡¡ion For The Aru
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enter into afiy contract or execute a¡ld deliver any insmlment in the name of and on behalf of the
corporation and such authoriry may be generai or confined to specific instances.

Section 2. Checks. Dr¿fu. Etc. All checks, drafts or other orders for the payment of
money, notÊs or other evidences of indebted¡ress issued in the name of the corporation, shall be
signed by srch officer or offtcen, agent or ageats of the coçoration a¡d in ,uri n,*oer as shall
from time to time bc determined by rcsolution of the Board of Dirccton. In the absence of such
determination by the Board of Dirccton, such i¡¡stn¡ments shalt be signed by a¡¡y rwo eiecred
off¡cen of the corporation.

Section 3. Deposiu. All fi¡nds of the corporation shall be deposited from ti¡ne to
time to the crcdit of the corporation in such b"ks, trust compenies or othlr deposita¡ies as the
Board of Dirccton may select.

Section 4. Gifu. The Boa¡d of Di¡ectors may accept on behalf of the corporation any
conributiotr' gifr' bequest or devise for the general purposes or for any special purpose of the
corporation.

Section 5. Loans. No loan of money shatl be contracted on behalf of the corporation
and no evidcnce of indebtedness shall be issued in its n¡me r¡nless authorized by the boa¡d ofdirectors. such authoriry rnay be general or confi¡¡ed to specific insta¡ces.

ARNCLE VI

Books and Records

The corporation shall keep correct and complete books and rccords of account and shallalso keep minutes of the proceedings of its Boa¡d of Dio.ton and its committees.

ARTCLE VII

Fiscal Year

The fiscal year ofthe corporation shall begin ou July I ofeach year and end on June 30 ofthe succeeding year.

ARTICLE VtN

Seal

The Boa¡d of Directors shall provide a corporate seal which shall be in the form of acircle and shall have inscribed thereon the name of the corporation and the words ',corporateSeal,Illinois".

7
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ARTICLE }C

lnterchangeabiliry

Wbenever the context rcquires or permits, the gender and number of words shail be
interchangeable.

ARTÏCLE )flI

A¡¡enrtments to Bylaws

These Bylaws may be alærc4 amended or rcpealed and new Bylaws may be adopted by a
majority of tbe dircc¡ors then in office and preseat at a¡y reguta¡ meeting or at ariy special
meeting, if at least nvo days' wrinen notice is given of inteution to alter, an¡end or rcpeal or to
adopt new Bylaws at such meeting.

9#31345 v4 - Bylrws of Tcn¡ Fo¡¡rduon Fo¡ Thc A¡rs
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

AVIT OF J S

DEFENDANTS' OBJECTIONS TO PROPOSED SETTLEMENT

The undersigned, upon oath, does hereby depose and state as follows:

1. I, John H. Longwell, am an associate at the law firm of Kellogg, Huber,

Hansen, Todd & Evans, PLLC. The firm represents defendants Judith Terra, Paul Hayes

Tucker, and Alan K. Simpson in Buntrock v. Terra, Case No. 00 CH 13859.

2. On July 16,2001,I attended an interview of Assistant Attomey General Floyd

D. Perkins, chief, Bureau of Charitable Trusts and Solicitations, at the Office of the

Attorney General on West Randolph Street in Chicago, Illinois. The interview was

scheduled at the suggestion of the Court and upon request of our firm. Mr. Perkins

declined our initial request to conduct the interview under oath and on the record. We

asked Mr. Perkins to reconsider recording the interview, dispensing with the oath, and he

again declined. Therefore, K. Ch¡is Todd, a partner in our firm who conducted the

interview, asked me to accompany him to take notes. During the interview, I attempted

to record questions and answers in as much detail as possible. Upon my return to

'ù/ashington, D.C., I typed these notes to create an informal record of the interview in

question and answer format. However, I was not able to produce a verbatim record.

3. The statements in this affidavit are based on my notes and recollections of the

interview. The full text of my notes is attached at Exhibit A to this affidavit.

4' Mr. Perkins stated that he believes it is his job to ensure that not-for-profit

and other chantable institutions based in Illinois utilize their assets in lllinois. Whenever

possible, Mr. Perkins attempts to ensure that fiduciary vacancies at such institutions are
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FP

KCT: Did you do anything in addition to relying on the Gidwiu and Buntrock
complaint?

TI: There was a time to litigate these issues.

If you have charges against me, bring them on. If you don't knou'anything about
the facts, try to figure it out.

LB: We can't figure them out because you say this is none of our business.

FP: This is none of your business.

7. Mr. Perkins also stated that he possessed discretion in determining the target,

subject matter and timing of any investigations.

8. In response to questions about Stephanie Pace Marshall, Mr. Perkins stated

that after a mediation session on May I I , 2001, Mr. Perkins began to feel that several of

the directors were resisting seftlement and that the mediation might be unsuccessful. Mr

Perkins acknowledged that he was aware of a letter dated May 20,2001, in which Dr.

Marshall criticized the attomey general's role in mediation and rejected Mr. Perkins

proposals. Mr. Perkins believed that he had been "snookered" into going along with

mediation and had lost valuable time preparing for litigation. Mr. Perkins stated that he

was concerned about the management of the finances of the Foundation and the fact that

there were too many "part-time officers." He began to investigate Stephanie Pace

Marshall to determine if there were allegations he could make against her in this action.

After reviewing public documents, Mr. Perkins developed concerns about two issues

relating to Dr. Marshall's position as president of the Illinois Mathematics and Science

Academy. He became awÍue of these issues and considered them for "a couple of days"

before sending an administrative subpoena to the Academy on May 25,200L Mr.

J
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Exhibit A

INTERVIEV/ OF FLOYD D. PERKINS
ASSISTANT ATTORNEY GENERAL OF ILLTNOIS

BUREAU OF CHARITABLE TRUSTS AND SOLICITATIONS
July 16, 2001

Present

Floyd Perkins
Tom Iopollo
Therese Harris
Attorney General's Office

K. Chris Todd
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

Laurel Bellows
Bellows & Bellows
For Defendants Judith Terra, Paul Tucker, Alan Simpson

Jim Carroll
John Kennedy

Quinlan &. Crisham
For Plaintiffs Ronald Gidwitz and Dean Buntrock

Scott Zsala
Winston & Strawn

Susan Stone
Sidley Austin
For Defendant Terra Foundation for the Arts

KCT: We have asked that you reconsider our request to conduct this interview under
oath and on the record. Do you still decline?

FP: Yes, at the advice of my lawyer.

TI: This is not a deposition, not an interrogation.

KCT: Will you reconsider at least putting this on the record?

FP: No.

KCT: What is your job ritle?

1
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would accept, how it would be governed. Everybody had various pieces of
evidence. If there were things that your side had, they should have presented

them during mediation. Your side lost their position in mediation.

KCT: (Repeating question whether FP knew of evidence reflected in Exhibits FP 2-7
regarding donor intent when filed complaint.)

FP I'm not getting into that. This was a 4 month process. These affidavits did not
exist in September 2000. Some of these affidavits are from people I never heard
of. If there was evidenee, where was it? That parl of the case is resolved. I'm not
going to spend time trying to convince you.

KCT: Were there any tenns that the AG required as preconditions to entering
mediation?

The parties entered an agreement that the mediation remain confidential. I object
to this line of questioning.

Does your objection include premediation documents?

It would include any positions and assertions of the parties during mediation.

Does the parties' agreement extend beyond the judge's order?

The agreement was among the parties and provided that no statements made by
the parties could be used. It goes beyond the order.

V/e did sit down with counsel at the beginning of mediation, and said we could
not imagine a scenario where we would agree to any settlement in which the
Foundation would leave lllinois. This was no secret because it came up in
meetings in chambers. We started mediation with that in mind.

KCT: So the AG's position was that mediation would begin from the point that the
Foundation would not leave Illinois?

FP: Yes. And the defendants wanted a global release.

KCT: Showing EXHIBIT FP-14. What was the date of this filing?

FP: Late December.

KCT: And when were these conversations about mediation?

FP: The end of January, beginning of February.

KCT

JK:

LB:

JK:

FP:

J
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KCT: Did you talk to the Attorney General, James Ryan?

TI: That is irrelevant.

FP: I'm not going to get into it. But no, I did not talk to Jim Ryan.

KCT: If I went down a list of all the people you might have talked to, you wouldn't
ans\¡/er any of those questions?

FP: No

KCT: Did you talk to any members of the Board of Directors before fiiing?

FP: No

KCT: Describe generally what you did in order to prepare and file your complaint.

TI: That is protected by the work product privilege.

KCT: Showing EXHIBIT FP-9. (KCT read passage in !J49, "There is no doubt that
Dan Terra expected the Terra Museum to remain in chicago.") showing
EXHIBIT 24. 'were you aware of this amendment to the Articles of
lncorporation at the time you filed the complaint.

FP:

KCT:

FP:

KCT:

JK:

KCT:

TI:

KCT:

TI:

I don't recall. Probably not. We attached the original Articles to the complaint,
so if we were aware of the amendment we probably would have attached it.

Did you have any discussions with Jim Collins between September 2000 and the
present?

I have spoken to him several times, about this case and other matters.

Did you have conversations that would touch upon the allegations in your
complaint?

Objection. This is beyond the proper scope of questioning and protected by the
work product privilege.

Is Mr. Kennedy representing you?

I agree that this irrelevant and work product. what your getting at now is not
going to lead to any sort of relevant evidence.

Are you instructing him not to answer?

No, Floyd can take care of himself.

5
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KCT: Showing EXHIBIT FP-21. (Refemng to Ted Stebbins statement on page 42.
that he "aborr[ed]" the AG's threatening tactics.) Have you seen this?

FP: I listened to the tape

KCT: Dr. Stebbins said he dislike the AG's threatening tactics. Do you agree that Dr
Stebbins believed that he had been threatened or intimidated?

SZ I object. we know that despite his reservations, Mr. stebbins voted for the
settlement. There is probabiy some other way you can ask about this, but I object
to the question as phrased.

TI: He also said he was voting his own conscience.

KCT: Did you employ any threatening tactics?

FP: No.

KCT: Showing EXHIBIT FP-14. Anached to this motion are notes from Mr. Neff.
How did you get those notes?

TI: This question does not go to threatening or intimidating tactics.

FP: Someone gave them to us.

KCT: Who? What were the circumstances?

FP I don't recall. They probably came from someone in the case. I don't see how this
is relevant.

KCT: Was there any discovery going on at that time?

FP: Probably not.

KCT: When you filed your original complaint, FP-9, Dr. Stebbins was not a defendant.
Why was he named as a defendant in the draft complaint you circulated in March
2001?

FP We drafted the amended complaint to bring the pleadings in line with the proof.
Documents that were filed in December and January contained new issues that we
brought up as we became aware of them.

KCT: In the original complaint, there is an allegation in tf 23(Ð that a director had a
conflict of interest from representing multiple parties at art auctions. That
director was Dr. Stebbins, correct? Was thLre any reason you did not name Dr
Stebbins at that time?

7
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FP

FP: No

KCT: Did you know IMSA was 95% funded by the State of Illinois.

FP: I read that somewhere in your materials. I L:new it was a state school. i don't
know whether it comes directly from the state.

KCT: You sent a notice of your investigation to IMSA on May 25?

We wouldn't call it an investigation. When we are involved in making these
inquiries, pursuant to an administrative subpoena, we are careful in how we
characterize it because we don't want to damage anyone.

KCT: So it's not an investigation. \What do you call it?

FP: An inquiry and review.

KCT: Do you have discretion as an assistant AG as to which cases to investigate, and
when?

The office enjoys some discretion in that regard.

Who decided to write to IMSA regarding your inquiry?

I did.

Did you talk to anybody before you did this?

Some staff members, but nobody above me.

Who?

Some people in the office on the staff. Ms. Harris for example. But I made the
decision. I did all of the sending.

Are there any writings which memorialize your thinking as to why you were
inquiring of IMSA?

I don't think so, no. Except for the subpoena.

May I request a copy of that?

I don't see how that is relevant.

Has anybody consulted with Marshall or IMSA about this? They may have
privacy interests. I know I don't really have standing to be raising objections

FP:

KCT:

FP:

KCT:

FP:

KCT:

FP:

KCT:

FP:

KCT:

TI:

SS:

9
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FP

LB

FP:

(After brief recess, SZ stated that in further discussion, Mr. Perkins had stated that it was
his impression that Mr. Roberts had realized that the investigation had been
resoived with the discussion of the fwo issues, KCT asked Mr. Perkins whether
he agreed with the statement that a US Any is not a US psychiatnst.)

KCT: Did Roberts say anything [indicating that he knew invesriqation was over]?

FP Roberts left the meeting thinking that we had resolved the issues. we pretty
much communicated that to him.

LB: I want to tie down dates. V/hat was the date of the administrative subpoena?

May 25,200I. It went out in the mail to the Academy that day

How long had you had the information?

A couple of days. After the May l1 mediation session, there was a lot of
discussion that people were dissatisfied. I frgured the mediation was over. And I
feld that we had been snookered into not being ready to proceed with the
litigation. We wanted to file an amended complaint and we were going to make it
more focused. we wanted to put it in different shape. And we had become
concerned that there'were a lot of part-time managers of the Foundation. We
focused on who the officers were and started looking at Stephanie Marshall,
because she was the treasurer and we had some concerns about the financial
dealings of the Foundation, like travel expenses. We were looking to see what we
could allege about part-time officers of the Foundation. We knew that Marshall
was on the Board of the Frye Foundation, we learned that from Scott McHue, who
used to be counsel for the Foundation. So Marshall was a director of Frye and
Terra; we were looking at what she was paid, to see if she was capabl. of doing
both jobs fin addition to IMSA]. we were working with public råcords and
filings from charities. We c¿Lme across things that caused us to make inquiry of
her Math Academy.

KCT 'What 
is the Illinois practice -- is it permissible to have ex parte communications

with the court?

FP/TI: No.

FP v/ith respect to the Math Academy, we have administrative subpoena power,
there is no court proceeding involved at all. The judge would not havË known
about it.

Did you have meetings with the mediator where counsel for other parties were not
present?

JL

1t
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Pursuant to the Court Order of July 25, 2001,
Exhibit No. 8 Remains [Jnder Seal.
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IN THE UNITED STATES DISTzuCT COURT
FOR THE NORTHERN DISTzuCT OF ILLINOIS

N

Paul H. Tucker slvears under penaitv of perjury as follows:

1. I am Chairman of the Boa¡d of Directors and President of the Tena Foundation

lbr the A¡ts ("Foundation"), a plaintiff in the above-captioned action. I was elected to the Board

of Directors of the Foundation ("Board") in October 1998 and became Chairman of the Board

and President in 1999. I make this affidavit in support of plaintiffs'motion for a temporary

restraining order.

2. I hold a Ph.D. in the History of Art from Yale Universir.r- and am a chai¡ed

professor of A¡t History at the Universiq'of Massachusefts Boston. M1,primary area of stud¡,

has been the life and rvork of Claude lvlonet. I first met Ambassador Daniei J. Tena ( I 91 1 - I 996)

in 1990 in connection rvith my rvork on an exhibition of Monet's works held in Boston, Chicago

and London.

3. The Foundation is a private Illinois not-for-profìt corporation organized in l97g

bv Ìr4r. Terra to hold his collection and enhance public appreciation of the ans in the broadest

sense, u'ithout an)' geographic limitation. Mr. Tena serv'ed as the Chairman of the Board and

President of the Foundation from the date of its incorporation until his death in 1996. During

this period the Foundation, in keepingl,vith Mr. Terra's vision, took an extremely aggressive and

commined view of its mission, as stated in the A¡ticles of Incorporation, to "expand the artistic

horizons of a grorving art public." Indeed, this broad focus was made clear by the amendment of
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D.C., where he then resided. Houever, in June 1996, Mr. Terra suffered a stroke in his

Washington residence and died. He bequeathed to the Foundation most of its cunent assets.

8. After Mr. Tena's death, the position of Chainnan of the Board and President of

the Foundation fell first to Helene Arhweiler, former president of the Center Georges pompidou

in Paris. She was succeeded by Arthur A. Hartman, former U.S. Ambassador to France and

Russia, and then, in 1999, by myself. Other cunent members of the Board include Mr. Terra's

tvidow, Judith Tena; former U.S. Senator Alan Simpson, recentiy retired as Director of the

Instirute for Politics at Harvard Universiry's Joh¡ F. Kennedy School of Government; Stephanie

Pace Marshall, president of the Illinois Mathematics and Science Academy; lvfargaret Daley, rvife

of Ma.'-or Richard M. Daley; Jacques Andreani, former French ambassador to the United States;

Theodore Stebbins, curator of .A.merican A¡t at the Fogg Museum at Harv'ard; Dean Buntrock.

lbrmer chief executive officer of Waste Management, Inc,; and Ronald Gidu,itz, former chief

executive of Helene Curtis.

9. I joined the Board in 1998 because I believed strongly in the Foundation's

fundamental purpose, as expressed to me by Mr. Terra and others -- to propagate American art

in the United States and abroad through public education. The estabtishment of a museunr in

France, among other things, convinced me of the broad scope of the Foundation's efforts. I

vieu'ed participation in the Foundation as an excellent opportunity to further the goais of my,

life's work in promoting public education in the arts on a national and international scale. Since

becorning a Board member, I have supported its continued efforts to advance arts education

inside and outside the Chicago area. Examples of majornon-Chicagoprojects include rhe recenr

award of a 5500,000 grant to a New York production company for a documentary on American

3

16di-002210



13. I rvas then asked by I'arious Board members to stand lor election. I did so after

giving due notice to lvlr. Hartman and despite his objections was elected by a majoriry of the

Board. lvfr. Hartman expressed anger over his ouster. He evenfually joined forces *'ith Mr.

Gidrvitz, lvf¡. Buntrock and Mrs. Daley in opposition to efforts by the Foundation to maintain its

independence and chart its own course for the future.

14. Despite lhe maneuvers of Messrs. Gidwitz and Buntrock, the majoriey of the

Board ¡emained commined to the Foundation's broader purpose and interests. Like most other

Board members, i believed that the Foundation needed to conduct a thorough reassessment of its

assets and endeal'ors and to explore all possible options to arrive at a strategic plan for the future.

As part of this effort, at m1, insistence in early 2000 the Foundation began to consider various

opportunities including otfers of cooperative anangements presented by a number of nationalll'

recognized an institutrons, based both rvithin and outside Chicago. I believed that consideration

of all possible options -- in effect, a fully competitive bidding process -- was clearly in the best

interests of tire Foundation.

15. In preparation for the Board's Seprember 2000 meeting in Givemy, I asked

members to focus on long-term planning options. I proposed that each member should circulate

a position paper, setting out his or her ideas and proposals. Thereafter I circulated a

memorandum, entitled "A Vision for the Future," in which I argued, among other things, that a

collaboration with the National Gailery in Washington. D.C., would be in the best interests of the

Foundation. My paper was designed to stimulate debate and further deliberation. In addition, I

discussed with several Board members whether Buntrock, who had repeatedly expressed

impatience rviththe work of the Board, should choose not to stand forreelection at the upcoming

)
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th¡eats to peel arvat'layers of resistance to their takeoverof the Foundation. They had alreadv

garnered the support of lvfrs. Daley and lvfr. Hartman. On an l1-member Board, they needed t.,,vo

addirional r,oies to gain control. They rargered Dr. Stebbins and Dr. lvlarshall.

19. In lvfarch 2001, the Afiorney General drafted a complaint seeking appointment of

a receiver for the Foundation and removai of several directors, including myself and Dr.

Stebbins. The draft complaint named Dr. Stebbins as a defendant for the fìrsr time in the

litigation. It included exaggereted and false allegations of impropriery against Dr. Srebbins,

including alleged breaches of the dutl'of loyalty to the Foundation by representation of multiple

parries at art auctions. The Aftorne1, General successfully used this complaint to cause Dr.

Stebbins to threaten to resign and eventually align r,vith Messrs. Gidw'itz and Buntrock.

20, lv{eanrvhile. as the litigation proceeded to mediation, N4r. Gidrvitz, Mr. Buntrock

and the Anorney General sought a settlement proposal that rvould achieve their objectives of

anchoring the Foundation to Chicago and ensuring local control By Ma1' of 200 1 , a draft

"sefilement" $'as presented for consideration by the parties, The "settlement" forces the

Foundation to ''maintain and exhibit" its collection in Illinois for 50 years and to negotiate a

relationship r,,ith another Chicago institution uith the goal of ceasing operations as a stand-aione

museum. lvlost tellingll', the "sefilement" radically changes the Foundation's corporate

govemance structure to make the State of Iliinois the dominant force. The size of the Board.'.r,ill

be increased to 15 members, with no less than eight of the directors to be Illinois residents.

21. ln late May of 2001, the Anorne,v General's office informed Dr. Marshall that it

rvas considerins an investigation of the Illinois Academy of Mathematics and Science. Dr.

lvfarshall has now reportedly decided to support the substance of the "seftlement," rvith serious

-7 -

16di-002212



2-ì Puxua¡t to 28 u.S.c. $ r746, I declar¿ undcrpenariyofpørjur¡ trbat ihe foregorng

u-uc a.id cafiect

:ecureC thjs 27th day-of Junc,2C0l I

Paul Hayes Tucker
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Exhibit A

Pa3c I of2
¡ at ¡¡ - ¡¡ItJuur u¡t tvt UtiËUm _ /tBôul lJlluÊ¡ J . l úÍra

ïn¡a,

aòout Drniel J. T¡rrr

O¡nicl J, Ten¡ (.|911-1896) nn¡ ln energeüc Þlrnd of scianürtbr.,¡sincr¡men, rnct art loær. Wlür a chsmic¡t.""ià;#;l:'
Iñ i;t';y'î"iiã Ëtat, univeçny, u," aTJ#f,i,ffffijtrffi
found¡d Larrner cnËmicârr rn chicrgo ¡n tga0. rrtclu.iäïi'
.Tenefs grouil)ÈbssÉd antcrpñ¡c grir ntrn rre rn"it! tdÍñË,
htr irÌrsrrFt in cul&re_by ooltactng'workg ot l¡ cnã uy Ë'rñi
invctvËd in savGret cnrcego úrt inrttüJt¡ms -vtnañ Þ',*iõ;i"'.
Í91.-eF Te.gen rp¡rinreo r¡rn Þ the posr ot¡m¡accðO;åt_
t_ðJgll for GutturatAlftjË, an appotnñcnt he hctd f¡am {æO Ët988, Tarr¡'¡ €nrrTrsrr!ín fgr pprnotr¡ Amencrn.rt oxpefiþd toe netionlt rnd intemrtonel ruttienca. Ãr ons time,Þruü¿ãü-
Reagen t¡udcd Tery for llgng mûa brAmcricaj, 

"nËî ånvother mrn rñ thr Hrtory of thc ceuntry." Thr rnùapreneuñit '
¡clsnü¡tr inrprcæibiade¡iru Þ eharã nic ardðitj/¡rr*ìän 

"n¡ewltad in the roundirrg of trrc ncw Amedc¡n art rn¡csum¡l --
tnitieün! en Añeric¡n án murer¡¡ ln Evàn¡ron, rilinË¡J rn l-eg*thg qlf onc in ¡ 400-mlc.rsdius of cñcego tt th¡t öá;_, õ;rlotsbre ¡ooomolbhnrcnr. rË trÈr roroc¡uö iñ l gãi iä-óhiãiãj.Magnttìcent t{!le wtül a coilscüoñ uut w¡¡-¡nct ¡s.d Ën timea w¡sevcn botctcr. Est¡btbhlng a murcum of Arnaricen ¡n iñ eiince 

-'

I',åE qlrÊgrou¡-. Tcr'"'¡ dc¡rre b ghcrË wrür diver¡¡ ¡"d¡ãncc¡hio cnth u'i t¡m for AT ej'c¡l rÉ. not onry lnuoOu'ccã ; 
-"-iðrfi ;ñ,collcstion to Anrrica's rprrü¡nd ena o' gurop" eut al¡oî.r¡.iäHr vi¡ion of esbbli¡htng ¡ torum crtoUnting U,a cr¡¡¡ie¡ñd -p"brotic varræ srAr¡rrrcen rrr. Thr øuiilñ¡$io;.tloridJs

mur.umc i¡ arts cducetiqn wür ¡ tocrn on ¡on ËuúI! iËiru;öo,grd ¡chohrly roÊ€¡rch.

¿

Lbt

coll€dion wË
¡t thr Petmer

ol

oprnod ¡n Evenslton. ltrc
Amenc¡n ttnnr ola

Georgr CalaO
Jolly Flrtäþf,tn.n

reprrrrrtacl üle
rder of art a¡ ¡n

of neüoncl idrrlti!
tclocdng thc mue¡um to

, Tcnl uneb¡shrdV
, 'Wc rGd 80 much rbout

lnduttñtl¡nd qconomic

http :/Åvrrr'.ç¡¡¡¡¡granm. org/rbo¡¡/d_tcnr_ t trr.ml 062óA00t
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OCi,i¿ Næ 3u¡Ë Borrd ef þþ6de¡ fl#.

Exhibit B

Dr¡r I of5

FOßlrnGDl^flBDr,t¡l¡t
.AF6it t5. 1999

cnrwrrz ñå¡üD gráfI Eo tD oF rDuca1101{ cEAIr
gBE{GfEÐ - Gsrq¡u Groltrl' Iüu odf r¡¡¡r¡ugC ô.qr1iecu of Clúsræ húræloarU ¡. Oúildtr u-d; obL
of ô¡ IIIi¡ei¡ Bt Dor¡d of Bû¡¡tic..

GtÊrrie rgirc rrÉdas Bqú Chrí ¡.c[ir Mrvfu ofD¡¡¡vll¿ rto
itrrCËt rilË :t r.u of ¡*rË¡s Þ r¡¡ Sr¡4 Bo¡Ë of Bås¡i¡a.
Gilwit¡ !{' b r grrar of GÇG r¡¡t¡¡¡r, r ptvnr Ëvcr¡et fu"
iRö O¡dr,ts rtrar ay brlirfÈrt llb¡ir æhûôb iËlld tá r*rür

ä"#,iSi"*åiffiJtrHi.,ffiJü
rrylrü3_tL u¡r clnçbo¡og þ srr ¡cbooa ædu,t r¡arkfrr¡cc
I$t qn,ad nfgl| rr.116¡¡ -rr¡.nti-ír o,rpoË"dËa rrc¡çnJ lE ¡lJ ¡hilrtts l¡ [ü{s¡.'

9¡dwtr¿¡ çpotrÞeat rcqrd.u ao¡Írn¡to¿ try rþ ¡UiDsb Sco¡æ.

CIE Mf--1tq TffiFIEFI
(@
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IN TIIE I.INTIED STATES DISTRICT COTIRT
FOR TIIE NORTTIERN DISTRICT OF ILLINOIS

David Lew swears under penaltv of periurv as follows:

l ' I am President, Director and Chief Executive officer of the corcoran Gallery of Art,

the oidest museum of art in Washington, D.C.

2' in 1991 Daniel rerra contacted me and sought my advice on his plan to share his

collection' housed in chicago, and his estate (via his foundation) with independent art museums

across the n¿tion' both to provide greater exposure to his collection of historical Amencan arr and to

support museums with an interest in this subject through the distribution of his wealth through his

foundation' M¡' Terra told me he was concerned about the viability of the chicago Museum.

3' Subsequently, in l99l and l992,we discussed an alternative approach, which would
involve the creation of a Terra Museum Trust to be guided by an independent Board of rrustees

- drawn from the whitney Museum of American Art in New york, the corcoran Museum in

washington and the museums operated by Tena in chicago and Giverny. Mr, Te¡ra approved the
proposal and he' I' and Robin Martin, then chairman of the corcoran Board of Trustees, thereafter

engaged in discussions with Leonard Lauder and David Ross, respectively the chairman of the

Board and the Director of the 'whitney Museum. These discussions centered on placing the

American collections of these museums under a common curatorial management arrangement so as

to provide national and international exposure to the combined collections. After extended

discussions with the whitney, the proposal did not materiarize because issues of contror of the
collection, raised by the whitney, courd not be satisfactorily resorved.

Dated: aa eeo
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IN THE UNITED ST,A.TES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

DECLARATION OF PETER SOLMSSEN TN SUPPORT OF PLATNTiFFS'
MOTION FOR TEMPORARY RESTRAINING ORDER

Peter Solmssen swears under penalty of pcrjury as follows:

l. I am president emcritus of the University of the Arts, located in philadelphia

Pennsvlvania.

2. Daniel Terra and I were close fricnds and colleagues dating back to thc early

1980's, when he was appointed ambassador-at-large for cultural atrairs by President Rcagan,

3' StartinE around 1990, Daniel Terra and I had a number of conversations in

which he told me that he expected that the Terra Foundation would close the Terra Museum in

Chicago and sell the real est¿te. Among other proposals, we discussed the possibility of moving the art

collection to the Pennsyivania Academy of Fine Arts in Philadelphia and establishing a different kind

of charitable activiry in Chicago,

4. I introduced Ambassador Tena to the leaders ofthe Pennsylvania Acadøny

and he entered into lengthy conversations with them about bringing the collection housed at the

museum in Chicago to Philadelphia. In his negotiations with the Pennsylvania Academy, Ambassador

Terra was prepared to provide sigrrifìcant funds in addition to his collectior¡ but because he believed

that fhe Terra Foundation should havc ownership of his collection as well as the Aoademv's collectiorq

ncgotiations with the Academy did not result in an agrcement.

5. Ambassador Terra was particularly interested in Philadelphia because he had

grown up there. He told me how he had walked past the Aoademy every day on his way to lugh

sohool.

6. Ambassador Terra and I also engaged in discussions about a collaboration

between the Terra Foundation and the University ofûre Arts, of which he was a trustee. We discussed
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IN TIIE TJI\ÍITED STATES DISTRICT COURT
FOR TIIE NORTTIERN DISTRICT OF ILLINOIS

DECLARATION OF JOSEPFI ZORC TN SUPPORT OF PLAINTIFFS'
MOTION FOR TEMPORARY RESTRAINING ORDER

Joseph Zorc swea¡s under penalty of perjury as follows:

l. I am a real estate agent with thc firm Pa¡doc real estare ERA in

Washington D.C. specializing in com¡nercial real esrate.

2. In the Spriag of 1996, Daniel Terra came rc me and said he wanred ro

locate and buy propcrty for the pr¡rpose of moving the headquarten of thc Tcrra For¡ndauon from

Chicago to rü/ashingron D.C. .

3. During 1996, I showed him a nr¡¡¡rbcr of propcnics, and assis¡ed him in tus

puchase of 1072 Thomas Jcffersor¡ in the Georgeþwn area of Washington, D.C. to be used to

house the.æmporary hcadquarten of the Tena Forurdarion. Copies of documcnuuon regarding

1072 Thomas Jefferson a¡e anached as Exhibir B ro ¡his decla¡aüon.

4' At one time I had listed a piece of property on Connecticut Avenue, al

Calve¡t Sueet that Mr. Tcr¡a had inidally intendcd to sell. llowever, afier six monrhs, Mr. Terra

rescinded oru lisring agreement and rold me that he wished ro use the property as a mu:¡eu¡n.

5. Mr. Tcrr¿ told mc thst his intention was ¡o creatc an instlturc of American

An and expressed the desi¡e rc look at additional propefies rhat would be suitable for a building

of a minimum of one rnillion squa¡e feet. Based on his inrentions, we had discussed a hclicopter

tor¡¡ of a number of larger spaces offered by the Depa.rtrnent of the Interior about which M¡. Terra

had express strong inrcrcsr.

6. Wc also lookcd at several other com¡nc¡cial sircs including a sire direcrly

adjanent to George Washingron Uruversity, owned by rhe Uruversiry, a second siæ jusr easr of
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IN TIIE UNITED STATES DISTRICT COURT
FOR TTTE NORTIIERT DISTRICT OF ILUNOIS

DECLARAÏON OF BELE\ÐA=EEEPEB tN SI¡ppoRT oF pl-At¡¡rms'
MOTION FOR TEMPOR.ARY RESTRÂININC ORDER

Bsünda Reedcr swra¡s uuder peaalry of perjrrry as follows:

l. I a¡a ar¡ architcct whb ùe ñrrl A¡chs[¡pc located i¡ tbe Adams Morgan

a¡ea of Washioglon, D,C,

2. Someti-Ee dqi¡g tbe spring of 1996, I was con¡¡issioncd by Danjcl Tcrra

to draw plæs for a building in V/asbingron, D.C. at wbat ¡s oow 2519 Co¡nectisur Avenue. at ¡he

corDer of Caivert Sneet.

3. I spoke with Da¡¡el Tettz at tbat tiae a¡¡d be told ¡re he i¡rtcr¡ded to use

tbe locadon to bousc the Tera Fou¡dation's beadquartrrs, p¿¡rt of the collection of an Êom rhe

fs6s M¡¡gsrrn ia Chicago ar¡d a¡¡ gxteasive sculpture ga¡dcu.

4. He told me th¡t he intended to use thc åcility for elaborarc even¿5 and

ñ¡udrsrsi¡g fo¡ the Terra For¡¡d¿rjon.

5. In May of 1996, I completcd thc schcmatic plans for the building and

prcsenred rbem ro M¡. Terra. Copies of rbe plans rhar I d¡cw fo¡ Daaiel Terra a¡e anached as

Exhibrt A to this decla¡ation.

6. Pu¡suant to 28 U.S.C. $ 1746, I dccla¡e rurdcr peoalry of pcrjurv thar ¡bc

foregoiag is tn¡e a¡d correct.

Dctsù Jr¡oe 27,2001

OF
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IN TEE UNÏTED STATES DISTRICT COT,IRT
FOR TEE NORTHERN DISTRICT OT ILLINOIS

Tm TERRá. TOUNDATION FOR Tm ARTS )
.ì¡ llli¡oi¡ Not-For-Proñt Corporetion )

ALA¡Í IÉ SIMPSON, Directorr )
The Tcrrr tr'ound¡tion for thc A¡.lr )

JUDffH mRRqÐ Dirtctor, )
Tbe Tena For¡¡drtion for tüc A¡t¡ )

PAIJL EAYES TUCKER, Dircctor, )
Cbairm¡n ¡nd Presidcnl Thc Tcrr¡ Fou¡duiou )
For the Art¡, )

Plaintiff¡

%

JAMES E. RYÂl{, Attoruey Gencral
g1¡f6 6f nlin6is

ILOYD PERKINS, fuËi¡tåDt Attomcy Gcner¡J
Strúe of lllinoi¡

RONIIAÍ.D cIDWTt4 Chrirmen of tbe Iltinois
St¡te Board of Educ¡tion

Dcfcnda¡ts

DECT.ARå,TION OF ALAhI IC SIMPSON IN ST]PPORT OF THD PLAINTIFFS,
MOTION

rOR TEMPOR.ARY RESTRAINING ORDER

Alan K. Simpson $ryea¡T underpcnalty of perjury as follows:

l. I r¡a ¡ phintifiin rlri¡ 6¡¡¡ç of action ¡nd I ¡m ¡ Direetor of tùe Terrg
Foud¡tio¡ for thc A¡t¡. From 19?9 until l9g7rI¡erved in the UnÍted St¡te¡ Sc¡¡te
fron the Sfeto of Wyominp A.mong otüer nuncrou ¡gtivities, I have se¡ed ¡s ¡
membcr of fhc Boald of Regentr of the Snithsonirn Insfütution, r member of tbe
F'oþr Shekcrpcarc Llbrary Comm,ittec, ¡ ocmber of thc Board of Tn¡stc€s of the
IGnncdy Ccatcr, Cheim¡¡u of thcBorrd of Tnrctcß of tte Bulfelo BiIt Historical
Ccntcr' Ch¡ir¡¡n of thc Crpitrt Crruprign for Distirct¡on of the UnivcrsÍty of
Wyorning ¡¡d ¡¡ Dhedor of thc Institutc of Politics ¡t H¡rv¡rd Univcrsity. I
cuFcntly servÊ ¡! ¡ meober of the Indcpcndcut Board of Director¡ of the IDS

)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Pursuant to the Court Order of July 25, 2001,
Exhibit No . 16 Remains under Seal.
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Pursuant to the Court Order of Jutry 25, 200L,
Exhibit No . 17 Remains ljnder Seal.
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\luscum
oI Fine .{¡ts

Eoston

.{65 Hunungro
,{vcn uc

Boston

!f¡¡s¡chusctrs
0'.t r t5

phoæ

6 I 7.:67.9500

FebnrarT 11,1,997

|vfr. iames W, Collins
Beli, Boyd & Lloyd
70 West Madison Stseet
Suite 3300
Chricago, IL 60602-4207

ext: 3406
fax: 617-247-lT?8
e - maii : j mccarthy@urfa.org

Dear Jim,

I am pleased to endose the report wfLich the kustees of the Terra
Foundation for the Arts have asked Cha¡les Moffett, John Wilmerding,
and myself 

-to 
prepar.. rye. a-re giad to be of help, and we hope that our

report will be found both thoughtful a¡rd useful. Needless tò say, each of
us stands ready to elaborate on the report at a meeting with the tn¡stees,
gd we are ready aiso to work with Errstees if we can be heipful in the
futu¡e in implementing some of our suggestions.

With best wishes,

Yours sincerely,

l-r---/
Theodore E. Stebbins, Jr.
John Moors Cabot Cu¡ator of American Paintings
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r]nk along with such venerable insüh:tions as the Clark A¡t insbtqte, the
National lvfuseum of Amencan Art, and the museums at Saint Louis,
Cincinnati, and Worchester (see aFlached list). The Terra Coilection is a
specialized one, with impressive, äeep holdings in the works of
American impressionists. in the Amencan Irnpressionist field
would ra¡k a¡nong the
major a¡d minor figures a¡e ri y represente w1

the
alone, il

Both
caveat that

Realists who
(roughrly
by John Sloan a¡d

several minor. figures ar5 to9 ldy representedl and thgl" is great depih
and sh'ength in the works of Chase, cassatt, sargenÇ vvhistrer,-
Prendergast, Ta¡beli, Hassam, Theodore Robinson, and rwachünan, as
well as excellent related works by Curran, Bunker, Metcalf, wendel,
Frieseke, lvliller, and other American painters who went to Givernv
There are, however, two weaknesses in the knpressionist co[lection: first,
wluile there are extensive hoidings in Whistier Sargent, there are no

has been stabilized
and

major works b Êr ter; once the Foundation
gram eveloped, at least one major work by each painter should be

sou Secondly, many of the works in the Im ressionist collection eP
on DaDer

4\¡lelv tor more than a short penod in any given year, for conservation

(prints, wlngs, wa must not be on

The remainder of the collection includes many outstanding works, but
lacks enou or bala¡rce to make the co

of an painting from Colonial times to
1940.

reasons; as a result, much of the collection must necessarily remain in
slorage much of the time.

r

1.) The holdings in American Modernism woulcl ran-k nevt in tergl5

9f quati-f; there a¡e fine works by Bellows, Hopper, Stuart Davis,
fro,üelSheeier, O'Keeffe, and Hartley. This a¡eä-is sufficiently good
for survey purposes.

2.) Howeveç the work of The Eight. the American
followed Impressionism and preceded Modernism
speaking) is not well resente except for works
Robert Herui rsagaPw ch should be filled.

3.)Hudson River School. Thris part of the collection is fairl y good
with fine examples by Church (a tiny work), Fitz Hugh Lane, SanJord
Gifford, Thomas Cole, William Bradford, George lnness, a¡td oihers
by Whittredge, Silva, and Britcher out and
some additions, this could become a di o

ec

2

others.
or wor are nee ê

some wee

Ç Du¡and,
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A.) Chicago. We feel sbon that
maP nate as

an
Ajtho is has been effectively

many fine bitions have been seen in it,

(April - October) audience, one that
Japanese, and European tor¡rists.

rs

ir
will never be a wholiy satisfactory museum space, and its iocation in
a reiaii area seems not lhe best use of the real estate... The building
¿b@ls,andthecollecbonmovedtoamoreappropriatesþace

The program in Chicago up to thjs time has had good and bad
feaFures. The education program, with good professional leadership
and effective use of volunteers, has been successful. The exhibition
and licati arns, on the oiher hand, have suEiãã ñã
being understaffed professionally and have not reached the level of
consistent quality that one would expect h'om an institution with the
Terra's financial a¡rd artistic resources. There have been a nurnber of
beautiful exh-ibitions, some orgartized by the Terra and some taken on
a iouring basis, but there has ra¡el been a Tera of

or lm ortance. ln general, however,
visitors to Terra Museum ln cago ave been beated to well
instailed, pleasing, educational exhibitions of A.¡nerican art, d¡awn
both from the permanent collection and borrowed from other
institutions.

B.) Giverny. The Terra Foundation has built a handsome,
unobbr¡sive sb¡.rctt¡re in the town of Giverny, one that ís weii
designed and well suited for its function as a small galiery or
museum. However, there are some major problems with the
Giverny progÍarn, in ou¡ opinion. If this museum is to be "dedicated
to the understanding of the interrelationship of French art with
American a.rt" as suggested by the mission statemenÇ it is
accomplishing only a fraction of what it might. One problem is that
Giverny
consists
Monels

has onl a

A¡rerican,
gardens draw a¡ound 500,000 visitors a¡r¡ruall Y, but

Muser.¡sr of American Art has so far been able to d¡aw onl
the
a fifth of

&numUe¡¡fpest. We feel sbongly that
Giverny, with broader efforts to promote i

a better
Ç could

ProgTam ln
result in a

considerably larger audience for the Terra progralri.

The collection in Giverny, consisting largely of works by A-cnericans
who worked in France, is of very mixed qualitv, and seems an
rnappropnace vehrcie ior
audience thai Arnerica produced good art. The fact is Ëhat many of
the American painters in Giverny were. mediocre paintels, many of
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3.)trmphasize the Terra Collection as a complete. excellent survey of
American art in the Uniied Siates. Under this option the üustees
would build and weed the coilection in order to make it a free-
standing museum of American paintings, with appropriateiy high
quality exhibitions, publications, and educational programs. They
would consider keeping the collecEon in Chicago (whiie perhaps
considering a merger with the Art lnstitute or lrlortliwestern),-or,

ta¡y collection withmo it to c1 with a com limen
ât a merger or a cooperative a e

considered (the;gorcoran or the National Museum of American A¡t
in Washington,ããPennsylvania Academy in Phiiadelphia, or the
like). Alternatively, they might also consider moving the

, Foundation to a cify with a fine museum that lac]<s American art,
such as Denver, Sealtle, or Los Angeles.

W.) RECOMMENDATTONS

1.) We sü'ongly recommend ihat the Foundation tnrstees
im¡nediately begin a sea¡ch for a highly qualified_exectrtive director or
president of the Foundation. The ideal founding di¡ector would be a
nationally recognized senior figure, whose appoinbnent could lend
much needed credibiliry to the Terra program as it evoives. Idealiy,
the executive director would be both a senior expert and scholar in
American art and someone with extensive museu.n and
administrative experience. If such a person couid be found, even for
a one or two year term, he or she could work with the Er¡stees to plan
the program a¡rd the future of the For¡ndation, and would set both
the di¡ection and the standards for futr:re excellence. The
Foundation would have to be prepared to pay competitively in terms
of salary and support, as the right ca¡rdidate would have to be lu¡ed
from another position or from retirement, and the salary of $200,000
to $250,000 would have to be paid. A distinguished appoinknent
could help enorrrously to win credibility for the Foundation and its
Progran.

The new executive director or president would then hire a cu¡ator
and other such positions as a¡e deemed necessary.

2.) The board should be expanded and strengthened, with the
addition of four or five outstanding representatives of the museu.st,
academic, and foundation professions. The Amon Carter Museum in
Ft. Worth, Texas, for example, has profited from such representation
on its board.

6 16di-002250



Leading Collections of American paintings
of the Period 1670 to 1940

Mekopolitan lvfuseum of A¡t, New york
Museum of Fine Arts, Boston
Irlational Gallery of Art, Washington, DC

Yale UniverSity Art Gailery, New Haven, CT
New-York Flistorical Sociely
Philadelphia Museum of A¡t .,. .

Fine Arts lvfuser.r¡ns of San Fra¡cisco
Clevela¡rd Museum of Art
Dekoit lnstitute of Arts
Wadsworth Atheneum, Hartford, CT
Perursylvania Academy oj the Fine Arts, philadelphia, pA
Corcoran Gallery of Art, Washington, DC
Brooklyn Museusr

National Museum of American Art, Washington, DC
sterling and Francine clark Art lnstitute, wiliasrstown, lrdA
Art lnstilute of Chicago
Toledo Museun of A¡t
Addison Gallery of Arnerican Art, Andover, lvfA
Amon Carter Museu¡n, Fort Worth, TX
Ha¡r¡a¡d University Art Museurns, Ca:rtbridge, lvfA
Whitney Museum of A-rnerican Art, New yõrk
Terra Foundation of A-urerican Art (chicago & Giverny)
Saint Louis Art Museum
Cincirurati Art Muserrm
Worcester Art Muser¡-n

!5eer 9.ll"ry of Art, Washington, DC
The Phiilips Collection, Washington, DC

Munson-wiiliasrs-Proctor lnstitute Museum of A¡t utica, Ny
Nelson-Atkins Museu¡¡r of ArÇ Kansas Cify, MO
4bby Atdriù Rockefeller Folk A¡t cenrer, williarnsbr:rg, vA
Bowdoin College Muser¡:n of A¡t, Bn¡nswich ME
Newa¡k Museum

Çarnegie Muser¡m of Art, Piitsburglu pA
Reynolda House, Museum of Américan ArÇ winston-salem, NC
Museu'¡n of Fine Arb, Springfield, MA
Muser.rsr of A¡t Rhode Island school of Design, providence, R[
Dallas Muserrsr of Art
New York State Historical Association, Cooperstowru l{f
Mead A¡t Muser¡¡n, A¡nherst, lvfA
Hirshhorn Museum, Washington, DC
Chrysler Museum, Norfolh üA
Butler Lnstifute of American Art, youngstowrç OH
Baltimore Museu¡r of A¡t
Albany lnstitute of History and A¡Ç AJbany, New york
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IN TrrE cIßc{.IIT COURT OF COOK COU|TTY, ILLTNOIS
COITNTY DEPARTIIIEhTT. CHANCERY DTVTSION

The undersigned, upon oath, does hereby depose ¡nd stste as follows:

l. I am Chairman ofthe Board of Directors and hesident of the Terrs

Foundation for the Arts ("Foundation"), a dcfendant in Bu4t4ock v. Terr+ case No. 00 cH

13859. I u¡as clccùed to thc Boerd of Direcron of thc r"****u;r;;; ,** *o
becamc Chairman of the Board and Prosident in 1999. I make this declnration in support of

defend¡nts' objentions to entry of thc pnoposcd Consent Judgmcrrt and Order in this litigation.

2' On Junc 29,l2l)Ol,six mcmbcrs of thc Bosrd purported to approve a

propored scttlement that woutd dcsüoy tlæ vision of Daniel Ten* by crippling his Found¿tion in

its mission to Propflgate American art in the United States and abroad, I voted agrinst the

settlemênt bccnuse th¡t was the only eçtion t could take consistent with my fiduciary duties to

thc Foundation.

3' The pmvisio¡ts of thc ssttlement that rcstrict the Terra Colleotion to

Chicago for 50 pars and instnll an lllinois majority on thê Board of the Foundstion are plainly

antittretical to the Purposss of the Foundation. The chartsr, thc By-Laws, and the well-

documcntcd evidcncc of Daniel Teffa's intent to pnopagatc Ameriçan art worldwidc render

preposterous any claim that thc lllinois-centric provisions adhcre to the Foundation,s purpose.

Jrst dap before Daniçl Tena opened the Terna Museum in Chiçflgo, he wus ín Givemy, Francê,

negotiating the purchrse of a priece of propcrty with the intention of esublishing a foreign

outpoat.
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6- The tactics of Aspistant Attomey Gener¿l Floyd D. Perkiru throughout the

çoursc ofdtis litigation have bcçn rcpugnant in many rçspects. First, it has becn clear to mc that

Mt. Perkins does not respect the mission of the Foundation, as set forth in its charær and By-

låws, to propagnte Arnerican srt in the United Stares and abroad, His onty decire hss bçÇn to

capture the Foundatioft's assets in the State of lllinois and to make the Foundation "parochial,"

¡s hc himsclf hes ståtcd.

7, Second, it is obvious thst Mr, Perkins has bcen wrlling to use the power of

his offrce to intimidate Board mçmbers and nale personÊl âttåcks that inhibit their ability to act

in tha bcst interests of the Foundation. This was particularly evíderrt in the cases of Stephanie

Pacc Marshdl ard Theodorc Stebbins,

E, Dr. Stebbins has long been a supporter of considering all options, within

and without Chicago, that will best achieve the Foundation's goals for the future, Starting with

his first report to the Board as an advisor in 1997, through strategic planning sessions in 2000,

Dr, Stcbbins cncourßBed rcrriew of both ir¡state and out+f-state options. He h¡s bccn an

especially strcng advocate of maintaining a stand-alonc mu$eum. However, when the plaintiffs

and Mr. Perkins turncd the focr¡s of thc litigation upon him and threatened to sully his well-

desorved reputation with exaggerated and urtfounded charges of impropriery, Dr. Stebbins was

pressured to avoid further litigntion. He thcrcforc spcarhcaded the idea of mediation an4-after

Mr. Perkins circulated a draft complaint naming Dr. Stebbins as a dcfendant----urged acoeptance

of a settlement that is in serious tcnsion with his long-stated views about the Foundation's best

intercsts.

9. Dr, Marshall was ¿lso the subject of a hígfrly inappropriate use of

prosccutorial power that rcsulted in a cleor conflict of intercst. I believe that it was inappropriate
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icrra Fountl¡tton
Stlateutc P lannin g Co rr,¡ruttee

\[inutcs
\lav 10. :000

ln anendance

\1. Daley
J. Ter¡a
P. Tucker
D. Ra¡ner. staff

By phone

S. Pace Marshall
T. Stebbins

By Invitation

S. Weil

The meeting was called to order ar ll:15 A,i\f at Floor,664 N. Michigarl TFA offjces

Paul rucker in¡roduced sreve weil, a consultanr from the Hershhom.

Steve began by indicating that the ln question that need to be arrswered was ,.who is it
that TFA intends to benefit, i.e., who is the primary benefìciary. He asked if there was
coruer:sus on this quesrion. The discussion indicared the following:

appreciation

Is the status quo doing that? Paul Tucker suggested that the museu¡ns are not attracrlng
large enough numbers and that the education is not at a high enough level.

Stephanie Pace Marshall indicated that we needed more leverage, power to inÍluence and
visibility.

PaulTucker noted that:
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\[rnutcs
r,lev lj. lt)00
PJ

Te,j Stcbbrns asketl (hat r.,'e l'lesh out trvo motjels: non pûnnershio ¡nd panncrshrc

Prul Tucker said rve could gener3(e na( ional rnd int,rrnational shows

Steve reminded us that there were issues oicollection maintenance, 'He funher suggested
thar afi needs to be accessible, we need to maximtze accessibility, and other proqreÍrs
need to be resporrsive to public needs.

Nfargaret Daley asked if the French taxes (which ta.r us if the a¡t is permanently residLng

in France) was a corsideration.

Steve Weil said that when the collection is in Giverny, it is in "exile". Therefore, this
would lead us to the conclusion that the collection needs to be housed somewhere else, iÍ
we are responsive to the needs of the art.

Â "non-partnership" model would not work ilwe uscd Givernyas the only location.

Judirh Terra suggested that we have not really gonen to a way to make American A¡t
more accessible. Discussion then eruued aror.¡¡d the Chicago propeny.

The comrnirtee asked Donald Ratner to sum¡na¡Þe the multiple options and issues tiut
need ro be addressed. They then discussed wfnt needs to be reviewed at the June boa¡d
meetillg. Steve Weil s¡id that if we reached corsensus that Paul Tucker shou ld go to the

Board and indicate what the consensus position was and see if the Board concurs.

PaulTucker said that we agreed on the [ollowing

. Mission Statement

. Starus quo is not acceptabie
r Non partnership wlth the collection going to Giverny is not acceptable
. Pa¡tnership seems the onJy way to go

Paul Tucker suggested that the partnership issues need to be explored. He also said we

need to review how well Giverny is uscd. He then asked if we need to consider the
quesrion of opening up our collection to rnore contemporary art.

The concept of a decision matrix arosc again. The committee discusscd the need to
decide which partnership gives Giverny the best access to shows. We need to evaluate all
suitors and need to do a review to ra¡rk the suitors.

Margaret Daley asked how we would do a SWOT analysis. Steve Weil suggested that

with onjy one mus€urn, we would not lìave the clout to generate signifrcant exhibits on its
owrL but that it needed a pÍìrtner. At 12:10 Stephanie Pace Marslull had to leave the call.

Ted Stebbins again asked which partner wouid be bener to help Terra ñ¡lfil its mission
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Pursu ant to the Court Order of July 25, 200I,
Exhibit l.{o .2I Remains lJnder Seal.
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Ili THE CIRCUIT COURT OF COOK COLI\'T\', ILLINOIS
COLINTY DEPARTÌ\,IENT, CHANCERY DI\¡ISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GID\\/\TZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,
vs.

No. 00 CH 13859

JUDITH TERRA, a Director of the
Te¡ra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K
SIMPSON, a Director of the Terra
Fou¡idation for the Arts, NAFTALI
XIICHEALI and the TERRA
FOTINDATICN FOR THE ARTS, an
Illinois Not-F or-Profit Corporation,

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAì\'fES E. RYAN,
Attornev General of Illinois,

Plaintiff-lntervenor
vs

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, AL¡\N K.
SIì\'ÍPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLTNDATION FOR THE ARTS, an

Illinois Not-For-Profi t Corporation,
Defendants

ATTORNEY GENERAL'S i\IOTIO¡] TO ENJOIN THE TERRA
FOUNDATION'S USE OF THE CURRENT SPECIAL LITIGATION

COTÍI\IITTEE AND FOR APPOINTI\ÍENT OF A RECEIVER TO COI{DUCT
THE INDEPENDENT INVESTIGATION

NOW COMES the People of the State of lllinois by the Attorney General pursuant to

S16(b) of the Charitable Trust Act and for reasons set forth herein, move the court to enjoin

Defendant Terra Foundation from using the current Special Litigation Committee to direct

)

)

)

)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)
)

)

)

I
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4)

severely limited in his ability to assist in directing the independent investigation

Thus, it appears the hands on direction will be left to Director Stebbins.

Most problemaiíc, however, is the service of Directc¡ Stebbins on this special

litigation committee. Certain allegations in the complaint concern his purponed

conflict of interest conduct in auctíon bidding on behalf of the Terra Foundation.

The ability of the Attorney General to ascertain facts and make allegations has been

limited because no discovery has yet been conducted. There are matters concerning

Director Stebbins' conflicts which come directly from the Foundation's own records.

Attached hereto as Group Exhibit A are recent 1999 memos written by the Terra

Museum's Chicago Director and curator John Neff, who raises concerns about

conflictS concerning Director Ted Stebbins. Neffs memos disclose that Director

Stebbins was representing others in reviewing, evaluating and bidding for art at

auction, while at the same time doing such for the Terra Museum. ln his memos,

curator Neff explains that he was to control the bidding, yet Director Stebbins on

more than one occasion acted for the Terra contrary to Neffs direction and in

circumstances in conflict with his fiduciary duties to the Terra Foundation. The

memos show that Neff shared these concerns with individual Defendant Dírector

Tucker. These are curator Neffs contemporaneous notes as a record made as an

employee of the Foundation The Attorney General has been unable to interview him

or depose him, but his statements in Foundation records must be explored in an

independent investigation. Clearly Director Stebbins cannot do so.

These matters are raised in the complaint without Stebbins being named, but he

accepted the appointment to the special litigation committee knowing that these

concerns were directed to his conduct and thus he has forced the details herein

being set forth.

Defendant Tucker is the person who nominated Director Stebbins to the board. As

the facts herein show, there are serious concerns about Stebbins'conduct, and it

appears that after being informed of such, Tucker aided or allowed the conduct to

continue. ln these circumstances, it is unacceptable to allow Stebbins to control or

serve upon the independent special litigation committee. Courts have found it

3

5)

þ)

7)
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11) The factual allegations of the Plaintiffs against individual Directors named as

Defendants require the special litigation committee to conduct an investigation. ln

addition to the issues regarding Director Stebbins presented by the Neff memos,

Judith Terra did in fact have museum art taken from the Giverney museum and

placed on display in her home in France. A fllm exists confirming such. Clearly

even the temporary appropriation of the Foundation's property by an individual

Director is a serious breach of fiduciary duty and must be independently investigated.

12) The case also involves the significant public policy concern that certain members of

the Board of Directors are attempting to cause the Foundation to move its museum

from Chicago. (See: attachments to the People's complaint, the August2000 board

minutes and Tucker's September 2000 white paper). Those seeking to move the

museum now claim that the Terra museum is just not effective at its location.

However, in a October 22, 1999 Report to the Board of Terra Foundation made

by Terra Museum art Director John Neff, he observes " the Terra finished FY-99

with record attendance,... membership doubled ... and ( there is ) a growing

awareness of and interest in the museum and its programs." This October 1999

report by John Neff explains expansive program development, commítments to

Chicago based educational programs and a dedicated staff at the Terra. A copy of

John Neffls October 22, 1999 Report to the Board is attached as Exhibit C,

13) Plaintiffs have alleged that those currently controlling the Foundation have mis-

managed the operations causing a loss of staff in year 2000 and thus caused the

current declines in the Terra museums attendance and function. Defendant Tucker

was elected Chairman just last October 1999-, just after the aforesaid Neff Report.

ln less than a year under his management many of the museum technical and

professional staff are gone and he and certain board members are now claiming the

museum is ineffective at its current location, The Plaintiffs' contentíons regarding

mis-management clearly require substantial independent investigation.

5
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b) order a limited hearing on this rnatter;

c) allow limited discovery on these matters;

d) appoint a receiver to conduct the independent investigation and fitigation on

behalf of the Foundation.

e) enter such further relief that the court deems necessary and equitable under the

circumstances.

Respectfully submitted,

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of lllinois

BY: Assistant Attorney General

FLOYD D. PERKINS #99OOO
THERESE HARRIS
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Chicago, lllinois 60601-3175
Telephone: (312) 814-259

7
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Pursuant to the Court Order of July 25, 200I,
Exhibit lrlo .23 Remains lJnder Seal.
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Sid]ey & Austin 3/2I/0I 5:36; PAGE 0OS/42 RightFAX

FeX Tn¿,F{SMISSIoN

Charlr*ble Trw¡s and Solicitatrons Eureau, I00 W . Rancloiph Strcetr I l'F Floor, Chrcego, tL 60601-3lZs
F 3¡2 814, Fax: Ë 2596

fo: Date: Marph 21, 2001
Brian CrowelJinr wilso¡t
lMillism Q ui$laøJames CErroll
Susarr $tnne/Stephen Carison

Fax *j: Pages: 4a

I. ìVil¡on
Shefslcy
Quinlan
Sidiey

Fro¡n;

Subjcct:

Floyd Perkins

Terra Foundation for rhe Arts

co¡ìIA{trNTS: Atiacherl is the.{tfomey General's úafr First A¡nended Çomp}aiut. It is a

rlraft , ir is not Þcing frled, bur rsüler suppüed rq sct fqrrh rhe issues and causes rlrat lhe Attoruey

Genral believes are at isflre asd which are being drscussed in scrrrcprnt
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Terra Foundation for the Arts

Board Meeting/Conference Call

June 29r,2001

12:30 p.m.

RONALD GIDWITZ: Hello?

MALE VOICE: Hello

RONALD GIDWITZ: Hello?

9 STEPHANIE MARSHALL: Yes, who's - is that Ron?

RON GIDWITZ: Yes

STEPHANIE MARSHALL: Ron, good afternoon. Stephanie.

RON GIDWITZ: Hi, Stephanie.

STEPHANIE MARSHALL: Is there anyone else on the line?

ARTHUR HARTMAN: Yes, Art Harfman is on.

STEPHANIE MARSHALL: Good afternoon, Arthur. Where are you?

ARTHUR I-IARTMAN: I'm just in from Moscow and France

STEPHANIE MARSHALL: So you're home?

ARTHUR HARTMAN: In France, yes.

STEPHAME MARSHALL: Oh, you're in France. Okay. Okay. V/ell, we're just

J

4

5

6

7

8

10

11

t2

13

14

15

16

T7

18

19

20 - just gathering.

2t ARTHUR HARTMAN: Where are you, Stephanie?

STEPHAME MARSHALL: I'm at my office.

1
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1 STEPHANI.E MARSHALL: Yeah, that's better.

THEODORE STEBBINS, JR: Okay. Arthur is very clear. Where are you,

Arthur?

ARTHUR HARTMAN: I'm in France.

THEODORE STEBBINS, JR: Good. Who else have we gor here?

STEPHANIE MARSHALL: Ron is in his office and that's all of us so far.

RON GIDWITZ: Yeah, Ted, I'm here.

THEODORE STEBBINS, JR: Okay, Ron, hi.

RON GIDV/ITZ: Hi. Are you out on the Cape? Ted?

THEODORE STEBBINS, JR: No, I'm at home in Brooklyn.

RON GIDWITZ: Ah, there you go.

STEPHANIE MARSHALL: Welcome, whoeverhas joined us. Who has joined

us? Hello? Anyone join us? Ted, are you still there?

THEODORE STEBBINS, JR: I'm here.

STEPHANIE MARSHALL: All right. Everybody still there?

RONI GIDWITZ: Yep.

STEPHANIE MARSHALL: Okay.

ARTHUR FIARTMAN: Here.

STEPHANIE MARSHALL: okay. Hello, has anyone just joined us? Hm, okay

FEMALE VOICE: There are people on.

MALE VOICE: Don't tie up this line.

FEMALE VOICE: Okay.
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MARGARET DALEY: Yes, nice to talk to you, Stephanie. Have you walked past

the Taste of Chicago yet?

STEPHANIE MARSHALL: No, but I've been waiting in traffìc. (Laughing)

ARTHUR HARTMAN: What's that?

MARGARET DALEY: Oh, the Taste of Chicago?

ARTHUR HARTMAN: Yeah.

STEPHANIE MARSIIALL: It's a huge gastronomical extravaganza where all the

restaurants in Chicago, or at least the better ones, sort of lay out their wares along the

Lake. It's terrific

ARTHUR HARTMAN: Ah-ha.

STEPHANIE MARSHALL: And you sample your way to high cholesterol levels

ARTHUR HARTMAN: (Laughing)

MALE VOICE: (Inaudible)

STEPHANIE MARSHALL: I understand they will have Lipitor salesmen

standing by

ARTHUR HARTMAN: (Laughing) I can tell you that Mevacor works.

STEPHANIE MARSHALL: (Laughing) Don, have you heard from anyone? We

know Helene will.not be on the call, but have you heard from Judith or Paul or Alan?

DON RATNER: Expected to be on the call, so \rye're just sort of waiting for them

all to -

RON GIDWITZ: And we're expecting Jacques?
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JUDITH TERRA: Stephanie?

STEPHANIE MARSHALL: Yes, Judith, good afternoon.

JTIDITH TERRA: Hi, I've been on the line a minute. I just didn't want to

intem:pt. Ah, have you started things?

5 STEPHANIE MARSHALL: No, not at all. We're still waiting for - well, we

6 were waiting for you and for Paul and for Alan, and Jacques. Everyone else is here,

7 except Helene who was not going to be on the call.

9

8 ruDITH TERRA: Okay.

STEPHANIE MARSHALL: So, no, \ 'e've not started anything.

JUDITH TERRA: Okay. So who is "we" - who is -10

11 STEPHANIE MARSHALL: We have just - we have just - ah, the question was

12 asked who are the legal counsel present, and we have Mark Heatwall, who is in Chicago

13 at the Foundation office, as the regular Foundation counsel. And we have Susan Stone

14 and John Sabl, who are here with me in Aurora, and Steve Carlson who is in the

15 Foundation office, all representing Sidley Austin. I was just asking every other Board

16 member on the line are there any other legal counsel present

17 ARTHUR HARTMAN: Not here in France.

18 STEPHANIE MARSHALL: Anyone else? Ron?

t9 RON GIDWITZ: No, I'm all by myself.

20 STEPHANIE MARSHALL: Judith?

MALE VOICE: Susan Stone and who?

7
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1 FEMATE VOICE: So right now, who's missing? Jacques, Helene -
2 MALE VOTCE: Jacques, Helene and Paul - and Alan.

3 MALE VOICE: Have you tried to call them?

4 STEPHANIE MARSHALL: Don, is there any way we might call people to see if

5 - if they are available? Were you able to get the faxes to everyone, as far as you know?

6 DON RATNER: I talked to everybody. Everybody said they were going to be on

7 the call. If you've heard from Helene since, fine. I talked to Jacques, and he said Helene

8 was going to be on the call.

9 STEPHANIE MARSHALL: Oh.

10 DON RATNER: I've talked to Andréani, I've talked to Paul, I've talked to Alan.

l1 Everybody -

12 STEPHANIE MARSHALL: Oh, okay. Has anyone joined us now?

13 MALE VOICE: It sounds like Don did a good job reaching everyone.

14 STEPHANIE MARSHALL: Yes. I mean, we do have a quorum now, but I think

15 in faimess, we'll wait just a few more moments. Hello, has anyone joined us? Arthur,

16 are there challenges when you call in from Russia?

t7 ARTHUR HARTMAN: No.

18 STEPFIAME MARSHALL: No, okay. I know that's where Alan -
19 ARTHUR HARTMAN: Well, I'm calling from France.

20 STEPHANIE MARSHALL: I know you are, but Alan is in Russia, so I was just

2l curious.

22 ARTHUR HARTMAN: No, the same-system applies there.
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1 RON GIDWITZ: Could someone please share with me what happened - while

2 we're waiting - in court today? What's all that about?

STEVE CARLSON: I guess I can. This is Steve Carlson from Sidley Austin

STEPHANIE MARSHALL: Steve, could you speak up a little bit, please?

STEVE CARLSON: I'm speaking preffy loud for this room

STEPHANIE MARSHALL: Oh, okay, I'm sorry.

STEVE CARLSON: (Inaudible) if I don't blow everybody out I'll keep speaking

up. There was a motion filed by Mrs. Terra and Dr. Tucker and Senator Simpson for a

temporary restraining order to try to stop this meeting from going ahead. I -

ARTHUR HARTMAN: What court was this in, Steve?

STEVE CARLSON: It was in the state court, in front of Judge Kinaird, who

we've been in front of in the litigation (inaudible)

ARTHUR HARTMAN: Right.

RON GIDWITZ: Who were they representing? I mean, who - they frled it

themselves, or was it - because yesterday, apparently, they filed on behalf of the

Foundation. Were they doing that again today?

STEVE CARLSON: They had Joel Bellows from the firm of Bellows & Bellows,

and Laurel Bellows was there as well. Leonard Garment. who's he -

MALE VOICE: (Inaudible)

STEVE CARLSON: (Inaudible) Todd. Basically the same people from yesterday

in the Federal court, but todãy they were representing only the individual defendant

directors in this main lawsuit. And they sought a TRO to block this meeting from going
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I ARTHUR HARTMAN: Thank you

RON GIDV/ITZ: Thank you

STEPHANIE MARSHALL: Is there anyone else on the call? Jacques? Helene?

Judith, you are on the call. Paul and Alan?

JUDITH TERRA: Stephanie?

STEPHANIE MARSHALL: Yes, Judith is that you?

JUDITH TERRA: Yes

8

9

STEPHANIE MARSHALL: Yes. Yes, go ahead, Judith.

ruDITH TERRA: No, I was just responding. I had to step out. Emma came to

l0 get me

11 STEPHANIE MARSI{ALL: Oh, yeah, we're still waiting for Jacques, Helene,

12 Alan and Paul

13 ruDITH TERRA: Right. There was a call on my other line.

14

2

J

4

5

6

7

MALE VOICE: Jacques, how are you? Tally?

15 MALE VOICE: You've got Tally, too? I'm sorry, I didn't hear an answer to that.

16 Tally is on the call as well? That's a question.

l7 STEPHANIE MARSHALL: Uh, it's not appropriate for anybody to be on the call

18 other than the Directors and the legal counsel that we have so noted already.

19 MALE VOICE: Is Don there?

MALE VOICE: No, he just left.

2t FEMALE VOICE: Why is Tally talking to Don?

MALE VOICE: Tally called Don. He left

20
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STEPHANIE MARSFIALL: Okay, then I think, uh - I think we will begin. As

2 you all know, this is Stephanie, and I hereby call this meeting to order. Could we please

have a roll call of all present? Jacques Andréani. Helene Ar-weiler. Dean Buntrock.

DEAN BLINTROCK: Present.

STEPHANIE MARSHALL: Maggie Daley

MARGARET DALEY: Present

STEPHANIE MARSHALL: Ron Gidwitz

RON GIDWITZ: Present.

STEPHANIE MARSHALL: Arthur Hartman.

ARTHUR HARTMAN: Present.

STEPHANIE MARSHALL: Stephanie Marshall. Present. Alan Simpson. Ted

10

11

12 Stebbins.

13 THEODORE STEBBINS, JR: Present.

14 STEPHANIE MARSHALL: Judith Terra.

15 JUDITH TERRA: Present.

r6 STEPHANIE MARSHALL: Paul Tucker. As we know, also present are Don

17 Ratner, Susan Stone, Steven Carlson, John Sabl, and Mark Heatwall

18 MARK-HEATWALL: Stephanie, Scott Sbla from my office, who was in court

19 this morning observing the proceedings, has joined us. That's Scott S-B-L-A.

20 STEPHANIE MARSHALL: Scott is from Winston, Mark?

21 MARK HEATWALL: Yes, ma'am

15
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1 or on behalf of Ms' Montrock and Gidwitz, and the Attorney General of the State of

2 lllinois, and" - and from there on, I would suggest that we take out "any other document

3 they believe necessary or advisable in connection with the settlement of the litigation."

4 So consider that part of my resolution - amending that phrase.

5 FEMALE VOICE: What paragraph are you -
ó DON RATNER: We can't find it. Could you - this is on the first page of the

7 resolution, or is it page l0 of your -

8 THEODORE STEBBINS, JR: Paragraph 4 -
9 DoN RATNER: wait a minure. Let me get my - page 10 of your fax.

i0 PAUL TUCKER: Sorry, everyone, I've just finally made it through the Terrace

11 Vidley to be here.

12 STEPHANIE MARSHALL: Oh, hi, Paul.

13 THEODORE STEBBINS, JR: Thar's all.

14 PAUL TUCKER: Hi, Steph. Hi, Ted.

15 STEPHANIE MARSHALL: Paul, Ted is -we have called the meeting to order

16 and Ted is - Ted has almost concluded his resolution, and Don is helping people fînd the

17 appropriate section.

18 DON R ATNER: Page 10, first paragraph, Ted, I think it starts out "Further

19 resolved."

20 THEODORE STEBBINS, JR: Further resolved.

2l DON RATNER: Okay. Now what do you want to change?

t7
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I set up to be srcd. -And this strikes me, the way that this has been drafted. that it - it

2 doesn't release the defendants and therefore is permissive in terms of having them sue

3 me.

4 STEPHANIE MARSHALL: I thinK _

5 THEODORE STEBBINS, JR: And I want protection.

6 MALE VOICE: Well, I'd like to -

7 STEPFIANIE MARSH,\LL: I thiNK, TCd, I thiNK _

8 THEODORE STEBBINS, JR: Stephanie, why don't we ask legal counsel their

9 opinion, because I'm -

10 MALE VOICE: Can you speak to as why you want to include this?

11 THEODORE STEBBINS, JR: I want to be accommodarive -
12 STEPHANIE MARSHALL: May I - let me take the privilege of the Chair one

13 moment. We are in the middle of a proposed resolution. I recommend that - or proposed

14 motion. I recommend that Ted make his motion. I will see if there is a second. If there is

15 not a second, the motion fails. There may be a second, and then we have discussion. In

16 my view, it is not appropriate to argue the language or the merits of a motion until the

17 motion is duly put on the table.

18 RON GIDWITZ: Absolutely. I will -

19 STEPHANIE MARSHALL: So, let's - Ted, it may be useful -
20 THEODORE STEBBINS, JR: Okay, my motion includes the slight change to the

21 resoltuions. It includes in the Consent Order making it, "The parties, including plaintiffs

22 and defendants, hereto desire." And it includes, under Section 7 of the same Consent

T9

16di-002281



I would like legal counsel to address one of the changes that Ted referred to, because I -
2 although I want to be able to vote for this motion, I would not be able to do so with one of

3 the changes that he's - he's suggested, because it's my understanding that it is simply not

4 possible for the Foundation to make this judgment. So I would really like legal counsel,

5 so that we're all clear, on exactly where we are and - where we are at this point in time. I

6 personally don't have any problem with the other modif,rcations that, Ted, you made. But

7 lwould not be able to support the motion as it presently.

8 THEODORE STEBBINS, JR: Let's try to let the lawyers lead us through this

9 problem here.

10 STEPHANIE MARSHALL: Yes.

11 MALE VOICE: (Inaudible; whispering)

12 STEPFIANIE MARSHALL: Yes, I've asked legal counsel to do that.

13 MALE VOICE: Do you have any preference as to who addresses it? Do you want

14 Susan to address it, or John, or -
15 STEPHANIE MARSHALL: Susan can address it.

16 SUSAN STONE: I can address it. This is Susan Stone from Sidley, Austin,

17 Brown & V/ood. I understand, Stephanie, you would like guidance with respect to

18 whether paragraph 2 of the proposed Consent Judgment and Order could be amended to

19 change the description of the parties giving the relief to be a more general description,

20 which would include all of the parties, including the plaintifß and the individual

2l defendant Directors. Is that correct?

22 STEPHANIE MARSHALL: That's correcr.

2t
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I SUSAN STONE: From Ron. Ron, even if you purport to have the Foundation

2 require the individual defendant Directors to release rights, that requirement may not be

3 binding. In other words, it might not be a valid release, because -

4 RON GIDWITZ: I understand, but there's no damage done.

5 SUSAN STONE: Well, I do not believe that the Foundation can do this. I do not

6 believe the Foundation can take away the legal rights of another parfy.

7 RON GIDWITZ: I understand that. But we have - what my concern is, Susan, is

8 that we have a document that was written and agreed to by six Directors wherein if it

9 doesn't materially affect the execution of the document, why are we making changes?

l0 SUSAN STONE: No. The question is, what can the Foundation counsel put in

11 front of the Board as a document which the Board could pass that has a possibility of

12 standing up to judicial scrutiny, if the Board decides it wants to pass it. And I'm telling

13 you that whatever six individual members of the Board might have done in the last

14 mediation session, that was not an act of the Foundation. The Foundation is a

15 corporation. It can only act through a majority vote of the Board of Directors at a duly

16 called meeting. That has not happened until today. And so the question is, what can the

17 Board do at this point in time. The Board of the Foundation, which is one party to this

18 litigation, cannot unilaterally take away the rights of other parties to the litigation.

19 RON GIDV/ITZ: I keep hearing that, and frankly my counsel has also reported to

20 me on numerous occasions that you have made the case that, unless we have a duly called

2l meeting, there's a difference of opinion. And the real issue here, it seems to me, is we'd

22 like to get - we'd like to get this litigation se{led, and therefore we'd like to have a

23
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I MALE-VOICE: That's fine, Mark. Ron's point is, which I agree, then it doesn't

2 have to be taken out because the matter can be decided by the courts.

3 MARK HEATW,A,LL: But if you vote in favor of it and Ron votes in favor of it,

4 what I'm telling you is it would work to your detriment. And I'm not your lawyer -
5 MALE VOICE: No, I understand.

6 MARK HEATWALL: - but - but you've got a situation where the - everything I

7 know about this situation tells me - force Paul, Judith and Alan to settle a case that they

8 don't want to settle. And that means that this is a one-way - potentially a one-way

9 settlement by you and Ron against them, and their not waiving rights against you.

10 MALE VOICE: Fine.

11 STEPHANIE MARSHALL: I - I have to say, just to weigh in on this personally,

12 that I mean it's no secret that - that this motion and any changes in bylaws require the

13 vote of at least Directors. And I cannot support the motion as it is currently stated with

14 this amendment to number two. I can certainly support and will support the other

15 changes, Ted, that you made, in both the resolution and the Consent Judgment Order.

16 They seem reasonable. But I cannot and will not support this motion which frankly

17 means you do not have six votes. So I came prepared, I read the motions, I read the

18 Consent Judgment - I mean, I read the resolution, I read the Consent Judgment, I am

19 prepared to support this, but this is a last-minute, 1lth-hour change, and I cannot be more

20 clear than I'm being right now. I cannot and will not support this change as it is currently

2l stated.

22 MALE VOICE: Which change is thar; Stephanie?

2s
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I STEPHANIE MARSHALL: That's fine.

2 MAI-E VOICE: Who's this speaking?

3 STEPHANIE MARSHALL: This is Dean.

4 MALE VOICE: Hi, Dean.

5 DEAN BLTNTROCK: Hey. First of all, I'd like you to respond. You made your

6 position very, very clear, but when counsel for the Foundation and counsel on the lawsuit

7 have both said, as Susan has said, that you can't do it, what difference does it mean to

8 leave the language in there? I cannot see why you take such a strong position.

9 STEPHANIE MARSHALL: I guess I take -
10 DEAN BLINTROCK: (Inaudible) out. Can you respond to that?

1l STEPHANIE MARSHALL: Yeah. It is my understanding - well, based on what

12 legal counsel is saying, Dean, I would be voting for something which is - which is judged

13 not to be legal and"/or appropriate. I will not vote -
14 MALE VOICE: But no one - no one has said -
15 STEPHANIE MARSHALL: I will not vote to force anyone into a position that -
16 that four attorneys are saying is inappropriate. The Foundation I don't think, or certainly

17 I do not want to approve a settlement that contemplates a release that - that doesn't exist.

18 MALE VOICE: Stephanie, they haven't. All they've said is that you legally can't

19 do that, so -

20 MALE VOICE: I appreciate the facr that -
2l MALE VOICE: If you can't do it, you can't do it. And I think changing -
22 unnecessary.

27
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STEPFIAME MARSHALL: And I really - I think, frankly, thar, Dean, to your

2 question, and Ron, that if you wanted a release from the defendants, then I think it was

3 essential at the time we were in mediation that there was - there was another line or

4 sentence or something that would have induced the individuals to settle. But that was not

5 part of the mediated agreement. And as I said, at this point, I feel it's a highly signifìcant

6 I l -hour change, and I'11 stand with what I said before. I came to this meeting as I trust

we all did, in good faith. There were six people that signed off on an intention to ratify

There were some things we had to work out since the last mediated agreement, especially

the slate of officers. And I think we were prepared, and I hope still are prepared to reach-

10 agreement. But if we hold - if some hold fast to this, then that is not going to be possible.

11 THEODORE STEBBINS, JR: I'm persuaded that I was in error, and that I think

12 the attorneys' comments are appropriate and we need an agreement that will stand up

13 under scrutiny.

14 RON GIDWITZ: Stephanie, I will back off - excuse me, I've got a little food in

15 my mouth. But I will back off my objection, but I will just state for the record that the

16 language that plaintiffs and defendants originally, that the Sidley & Austin attorneys had

17 been moving to change it, I believe -

18 (End of Side 1)

19 - distributed version.

20 STEPHANIE MARSHALL: Okay. Thank you, Ron.

2l PAUL TUCKER: This is Paul. This is Paul. Am I coming though?

22 STEPHANIE MARSHALL: Yes you are, Paul. Go ahead.
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l, paragraph 4, the last two sentences were eliminated. So in that paragraph, it ended "the

Attorney General of the State of lllinois." And then we had also a minor revision on the

Consent Agenda, paragraph or number 7, which added, after the 2002 annual meeting, 'oor

until l2-31-02," since the date was not clear. So it was Ted's motion to approve the

resolution, and then those two minor changes, one to the resolution and one to the

Consent Judgment.

MALE VOICE: Right.

STEPHANIE MARSHALL: So unless there is further discussion, I guess the

question is, are we -

DON RATNER: Just a second, Steph. I'm just going over with Mrs. Daley. This

is where (inaudible)

ARTHUR HARTMAN: This is Arthur. I'm prepared to vote.

DON RATNER: Stephanie, one second. I'm going over this with Mrs. Daley.

STEPHANIE MARSHALL: Don, and I want to - I left out one part, as Ted was

talking. It was "until I2-31-02 or whichever comes first."

DON RATNER: I'm just going over that all with Mrs. Daley. So just want to

(inaudible)

STEPHAN'IE MARSHALL: Okay.

DEAN BLTNTROCK: So the only changes are to paragraph 2 andparagraphT,

right?
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STEPHANIE MARSHALL: Oh, Judith, I'm sorry. I can't hear you very well

2 Hello?

J MALE VOICE: Just get closer to the phone.

ruDITH TERRA: Can you hear me now? Pardon?

STEPHANIE MARSHALL: HeIIo?

MALE VOICE: Closer to the phone

JUDITH TERRA: I can't. I've got it right in my ear. Can you hear now?

8 STEPHANIE MARSHALL: Yes, we can. Not very well, but we can.

g JUDITH TERRA: Okay. I just want to say that I am definitely going to object to,

10 any waiver of my legal action, and I think I would like to express a strong objection to the

11 fact that Alan Simpson, Helene Ahrweiler, and Jacques Andréani are not on this - at this

12 meeting. Not on this call.

i3 STEPHANIE MARSHALL: Yeah, we will -
14 MALE VOICE: I couldn't hear a word of that, Stephanie.

15 STEPHANIE MARSHALL: She said that she would not agree to anything that

16 waived her rights, and that she is voicing strong objection to the fact that Jacques and

17 Helene and Alan were not on the call. And as Chair, I can just simply duly. note that, but

18 they were given every opportunity to be on the call. Don talked with -
19 ARTHUR HARTMAN: I had no trouble getting in from France.

20 STEPHANIE MARSHALL: And they said that they would be. So it is absolutely

2l most unfortunate, but we réally could not wait. So, Judith, we will note that for the
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MARK I{E.A.TWALL: So if there was anything else that was required, we would

2 have to come back to the Board and get approval to -

JOHN SABL: I don't think so. I think it would only be if it was something

substantive, and, Ron, maybe you want to speak to what your concern was, since I heard

this indirectly from Ted. This language was not intended to make - you know, to file,

you know substantive changes. And we thought it was helpful from a catch-all. But what

- what was your concern, Ron?

STEPHANIE MARSHALL; Ron, are you there?

RON GIDWITZ: I was knocked off somehow. I'm just coming back on.

JOHN SABL: Okay, Ron, the question was asked by - it's John Sabl. The

11 question was asked by Mark Heatwall why we were taking out the catch-all language in

12 the resolution, the one change that Ted made to the resolution that I understood he made

13 at your request. And Mark said, "Isn't that sort of a catch-all if other things need to be

14 filed, and would it be better to leave it in?"

15 RON GIDWITZ: And that's just the point where I - I heard that, and then I was

l6 knocked off the -

17 JOHN SABL: Okay, and I said that I think this - I thought this language was fine;

18 as we drafted it; it was appropriate and the catch-all was just meant to be if other things

needed to be - other things needed to be filed, that it might be better to specifïcally

10

19

20 recognize that. I had understood, or I maybe theorized, that your concern was that

2l language somehow was too'broad

22 RON GIDWITZ: That is correct
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STEPH.ANIE MARSFIALL: Don, have you - have you been able to clarifu for

2 Maggie and Dean exactly where the changes are? And then if so, everyone fully

3 understanding what we - what they will be voting on, then I would then call for a vote on

4 the question

JUDITH TERRA: Stephanie?

STEPHANIE MARSHALL: Judith?

JUDITH TERRA: Yes. I would like to say a few words before the vote is taken.

9

8 STEPHANIE MARSHALL: Yes, please.

ruDITH TERRA: Can you hear me okay?

STEPHANIE MARSHALL: Yes, we can

5

6

7

10

11 JUDITH TERRA: I'm on a different phone. I don't know what's -
1,2 DON RATNER: Let rne just respond to Stephanie's question. I think Ms. Daley

13 and Mr. Buntrock can respond to that better than I. I think I described it. And they're

l4 nodding that they understand all the -

l5 STEPHANIE MARSH ALL: Okay, f,rne. Thank you. Judith, go ahead.

16 JUDITH TERRA: Well, I just want to say before we take a vote on this motion

17 that the outset, with all due respect to each of my fellow Board members,I think that the

18 mediation result that we are being asked to endorse, and for which we really had high

19 hopes in the beginning, has turned out to be something very different than what we

20 anticipated. For me, it's a process which is distorted the consensual nature of what

2l mediation really should be all about, as reflected in this document. And I think, as Paul

22 Tucker, our Chairman, has already observed,'the mediation proposal before us cannot be
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I think it's - I object strongly to the fact that Flelene and Jacques Andréani and Alan

2 Simpson were not on this call. Thank you.

3 ARTHLIR FIARTMAN: This is Arthur Hartman. We'll be taking a vore which

4 will indicate what all of our views are. I couldn?t disagree more with what Judith has

5 said. I think the good of this Foundation has been found in this mediation, and it will

6 carry on the kinds of things that Dan Terra was interested in. And that is my own

7 personal position. Thank you.

8 STEPHANIE MARSHALL: I would just like to make a personal comment, too.

9 And I also regret that Jacques and Alan and Helene are not on the call, because I think it

10 would have been important for everyone to have had the opporfunity to hear the

11 conversation and to make a statement, if in fact they wished to do so. I sent a letter to

12 David Hilliard dated June 17, where I was responding to the mediated settlement. And in

13 that letter, I raised several concerns which were pretfy consistent with concerns I had

14 raised in the past. And then I did say in the letter, having said this, and verbalizing these

15 concerns, that I could live with the substance of the settlement albeit with a heavy heart,

16 and that I was prepared to ratify it at an authorized Board meeting. I also said in that

17 letter that I believe in my heart that it does preserve the most fundamental dimensions of

18 the Foundation's independence in determining the course of its own destiny, which I

19 believe to be stated in the mediated agreement, although I do believe that unprecedented

20 restrictions have been imposed on the Foundation as well. But I believe that a settlement,

2l and not continued litigation, is in fact in the best interests of the Foundation. And I would

22 hope that the 16 Board members for this year; and the 15 Board members in the future
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1 STEPHANIE MARSH ALL Okay.

2 MARK HEATV/ALL: But in a general way to everyone, because you do have

3 fiduciary obligations to this institution, which transcend your obligations to other - other

4 things. And each one of you should examine that. I think Judith brought that to the fore.

5 Stephanie, you echoed it. But since the - the allegations have been made, I think it's

6 important to be on the record. And if anyone feels that they can't vote that way, I think

7 they should abstain. So, having said that, if you vote, I assume that means you are not

8 doing so - so freely.

9 STEPHANIE MARSHALL: Well, I - let me just make a personal comment, just .

10 in response to what you just said, Mark. I - I have felt in the past that despite the desire

I I of some Board members over the last year or so to try to peg me into an alleged camp or

12 an alleged side, one side or the other, I have always walked my own path, and I have

13 always spoken with my own voice, to represent the integrity of my own convictions. I

14 have done it throughout this arduous process, and I do so no\ry, with full knowledge of my

l5 fiduciary responsibilities. It is true that the Attorney General's office has asked the

l6 Illinois Mathematics and Science Academy to respond to a fact-finding investigation.

17 This has not played a part in my decision-making with respect to my fiduciary

l8 responsibilities as a Board member of this Foundation. I believe now, as I have said

19 before, that this motion and settlement to be in the best long-term and sustainable interest

20 of this remarkable Foundation. Ted, I don't know if you want to make a comment as

2l well.

4l
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I STEPHANIE MARSHALL: Is there anyone else who has a statement to make?

2 Otherwise, I will - I think it's appropriate that \rye no\¡/ call the question.

3 PAUL TUCKER: I'd like to make a statement, Stephanie.

4 STEPHANIE MARSHALL: Paul, is that you?

5 PATIL TUCKER: It's me.

6 STEPHANIE MARSHALL: Okay.

7 PAUL TUCKER: It's painful to hear the comments that have been made in many

8 quarters, although I admire the honesty about it all. I think it's very difficult to be able to

9 predict the future in any form or fashion. None of us could have - thought we'd be at this

10 particular juncture when we all joined the Board. Maybe some did, I don't know, but I

11 certainly didn't, and I don't think Ted did, or Stephanie did. And I applaud their effort to

12 try to be able to find the right way to act in these difficult causes. But what I find most

13 disturbing is the ways in which this Foundation, as a not-for-profit entity, is in fact going

14 to become part of the statels purview. The invasion of its independence, its privacy, by a

15 public domain, i.e, the hand of the Attorney General, I find repugnant. I find it

16 detrimental and offensíve. I find it also counter to the very foundations on which

17 foundations - and America as a whole - is supposed to be founded, which is why I

l8 protested this mediation, and will continue to do so. I also find it disturbing that the

19 resolution calls for the continued presence of the Illinois factions, not that there are not

20 wonderful people in lllinois, certainly more than enough to handle all of this. But I think

2l that that should have been óur choice, not somebody else's choice, and that compromise

22 of our independence is something which I think, again, goes right to the heart of the
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J

4

5

STEPHANIE MARSHALL: Stephanie, yes. Alan. Ted

THEODORE STEBBINS, JR: Yes.

STEPHANIE MARSHALL: Judith

JUDITH TERRA: No

STEPHANIE MARSHALL: PauI

PAUL TUCKER: No

STEPHANIE MARSHALL: PauI?

PAUL TUCKER: No, Steph.

STEPHANIE MARSFIALL: Oh, I'm sorq,. I didn't hear you, Paul.

PAUL TUCKER: Okay

STEPHANIE MARSHALL: The motion has been passed by six Board members

12 \ffe now need a motion for adjourn

13 THEODORE STEBBINS, JR: I move to adjourn.

t4

6

7

8

9

10

11

STEPFIANIE MARSHALL: Oh, I'm sorry. Is there - the Agenda did say any

15 new business. Is there any new business which needs to come before this Board at this

16 time? Hearing none, we need a motion to adjourn.

l7 THEODORE STEBBINS, JR: So moved.

18 STEPHANIE MARSHALL: Is that Ted?

19 ARTHUR HARTMAN: Second

20 STEPHANIE MARSHALL: Second, I'm sorry, Dean

2l DEAN BLTNTROCK: No, that was Arthur

STEPHANIE MARSHALL: Arthur. -22
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1 . CERTIFICATE OF TRANSCRIPTIONIST

2 I, Claudia Miller, do hereby certify that the above was transcribed by me from

3 audiotape; that the transcript is a true transcription of the audiotape; that I am neither

4 counsel for, related to, nor employed by any of the parties to which the proceedings were

5 taken; and further, that I am not a relative or employee of any attorney or counsel

6 employed by the parties hereto, nor financially or otherwise interested in the outcome of

7 the action.

8

9

l0
11

t2
13

t4
15

16

Claudia Miller
Perfect Solution, Inc.
12994 Quaker Hill Drive
Alexandria, Virginia 22314
703t823-9017

Dated: Iúy 7,2001
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CIRCUIT COLRT OF COOK COLNTY. ILLh{OIS
COUNTY DEPARTMENT. CH.ANCERY DIVI SION

DEAN L BLINTROCK, a Director of
the Terra Foundation lor the A¡ts, and

RONALD GIDWITZ. a Director of the

Terra Foundation for the A¡ts,

Plaintiffs,

VS

JUDITH TERRA., a Director of the

Terra Foundation for the A¡ts, PAUL
HAYES TUCKER" a Director of the

Terra Foundation for the A¡ts, ALAN K.

SIMPSON, a director of the Terra
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Illino is Not-For-Proftt Corporation,
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TFIE PEOPLE OF TF{E STATE OF
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Terra Foundation for the Arts, PAUL
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Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Tena
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an Ill inoi s Not-for-Profrt Corporation,
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[Resolutions Relating to Speciai Meeting of Board of Directors
of the Terra Foundation of rhe Arts to be Held on June 29, ZO0ll

WHEREAS, the Foundation is a defendant in litigation (the "Litigation") entitled
Dean L. Buntrock. a Director of the Tena Foundation for the Arts. and Ronald Gidwitz. a

Director of the Terra Foundation for the A¡ts vs. Judith Terra^ a Director of the Terra Foundation
for the Arts. Paul Hayes Tucker. a Direstor of the Tena Foundation for the Arts. Alan K.
Simpson a Director of the Tena Foundation for the Arts. Naftali Michaeli and the Tena
Foundation for the A¡ts and the People of the State of lllinois ¿¡ rel. James E. Ryan. Anorney
General of Illinois vs. Judith Terra" a Director of the Tena Foundation for the A¡ts. Paui Hayes
Tucker. a Director of the Terra Foundation for the Arts. Alan K. Simoson a Director of the Tena
Foundation for the Ans and the Tena Foundation for the Arts. an Illinois Not-for-Profit
Corporation in the Circuit Court of Cook County, Illinois, County Department, Chancery
Division Oio 00 CH 18359); a¡d

WHEREAS, there has been presented a proposed settlement to the Litigation and
this Board of Directors believes that it is in the best interests of the Foundation to accepr rhe
proposed settlement and take certain other action related thereto;

NOW, THEREFORE, BE IT RESOL\ÆD THAT the form of Consent Judgment
and Order (the "Consent Judgment") presented to this meeting hereby (a copy of which shail be
anached to the minutes of this meeting as Exhibit A) is approved, ruified and confirmed and that
the officers of the Foundation are, and each of them hereby is, authorized to execute and deliver,
in the name and on behalf of the Foundatior¡ the Conscnt Judgment (if and when it has been

executed by or on behalf of Messrs. Buntrock and Gdwitz and the Anorney General of the State
of Illinois) substantially in the form presented to this meeting but with such changes therein as

the officer executing the same shall approve (such approval to be conclusively evidenced by his

or her execution thereof); and

ruRTHER RESOLVED, that Sidley Austin Brown & Wood, the attorneys for the

Foundatioq a¡e ar¡thorized in the name and on behalf of the Foundation, to ñle with the Circuit
Court of Cook County the Consent Judgment (if and when it has been executed by or on behalf
of Messrs. Bumock and Gdwiu and the Anorney General of the State of lllinois); and

- ruRffiER RESOL\/ED, that Section 2 of Article Itr of the Bylaws of the

Foundation shail be amended and restated in its entirety, effective as of the date the Consent

Judgment shall be entered by the Circuit Court of Cook County, Illinois (the "Effective Date"),
to read as follows:

Section 2. Number. Tenure. and Oualifiðations.

(a) Number. The number of directors elected by the Board of Directors shall

EXHIBIT A
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Class I Directors
(Term to Expire at

2002 A¡nual MeetinÐ

Helene Ahnveiler
Jacques A¡dréani
Dean L. Buntrock
Margaret Daley
Ronald Gidwiu
A¡thur Hartman
Stephanie Marshall
Alan Simpson
Theodore Stebbins, Jr
Judith Tena
Paul Tucker

Class Ii Directors
(Term to Expire at

2005 .A,nnual Meeting)

James R. Donnelley
Marshall Field V
Dr. Kathleen A. Foster
Prof. Robert S. Hamada
Frederick A. K¡ehbiel

FTJRTHER RESOLIED, that not later than August l, 2001, this Board of
Directors shall meet to (i) elea a new Chairman (who shall be chosen from among the Class II
Directors elected pursuant to the preceding resolution), (ii) elea new officers and committee
heads, (iii) elect a net¡/ Executive Comminee composed of the newly elected officers that also a¡e
directors, and (iv) elect a new Strategic Planning Committee whose members shall include M¡
Ronald Gdwit¿ Dr. Theodore Stebbins, Jr. and one or more Class II Di¡ectors; and

FI-IRTHER RESOL\ÆD, that the new Srategic Planning Comminee, once
elected, shall be authorized and directed to seek to negotiate a partnership with another Chicago
metropolitan area institution with the goal of ceasing to operate a stand-alone museum in
Chicago, it being understood that the terms of any such partnership shail be subject to the
approvai of the Board of Directors; and

FTJRTHER RESOLVED, that the ofücers of the Corporation are authorized, in
the name and on behaif of the Foundatior¡ to execute such additional agreements, certificates or
other documents, and to take such fi,¡rther actions (including without limitatiorl the paymenr of
expenses or othcr expenditures of money) as may be necessary or advisable to carry out the
preceding resolutions.

3
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CONSENT JL:DGIIÍENT AND ORDER

This case having come before the Coun upon the Complaints ol in the fìrst instance,
Dean L Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois. ex rel James E Rvan, Attornev General of lllinois, the Tena Foundation for the A¡ts
having moved to dismiss Counts I and II of the Buntrock and Gidwitz Complaint, Paul Tucker
having answered the Buntrock and Gidwitz Complaint and having denied its ailegations, no other
answer having been hied to either complaint and the parties having reached an agreement to
settle this dispute pursuant to Mediation ordered by this Court, it is hereby ORDERED as

follows:

I

these actions
This Court has personaljurisdiction over the parties and the subject maner of

2. The parties hereto desire to resolve these disputes amicably and without the
necessity of further proceedings in these actions. To that end, the PlaintiffDirectors and the
People of the State of lllinois hereby release and discharge the Tena Foundation for the Arts
("the Foundation"), its offìcers, directors, agents and employees, and the Foundation hereby
releases and discharges the PlaintiffDirectors and the People of the Stateof Illinois from any and
all claims and obli*eations of any kind or nature raised in or related to the matters raised in this
lawsuit, whether in pleadings, motions or argument, other than those obligations set forth herein.

3. For at least fifty years from the entry of this Order, the Foundation shall remain an
Illinois corporation, maintain its principal offìce in, and have its corporate headquarters in
Illinois. For at least fifty years from the entry of this Order, the Foundation shall also maintain
its books and records in lllinois, which shall be available to the Attorney General of Illinois for

.. inspection during normal business hours upon reasonable advance notice to the Foundation.

4, The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S. and

abroad) and the laws of the State of Illinois and act consistently with these undertakings. The
Foundation remains free to determine how best to achieve its goals, including (without
limitation) where and to whom to make grants.

5. For at least fifty years from the entry of this Order, the Foundation shall maintain
and exhibit the Tena Collection of American Art ("the Collection"), either by itself or through
partnerships or arrangements with other institutions, in the Chicago metropolitan area. If at any

time thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinoiseorloration orto cease maintaining its principal offrce, corporate headquarters

and books and records in Illinois, it shail first give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or afterthe end of
such fifty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney
General's ability to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to qanage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

programs and for scholarly uSe, to make loans and to acquire works for, and de-accession works
from, the Collection. Nothing herein shall be deemed to interfere in any way with the

-2-
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negotiate a pÊrrn'ership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incuned by the Foundation's Directors in connection
with this lawsuit, as determined by the Court, shall be paid by the Foundation.

13 These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom
specifically denies any wrongdoing or liability The Court retains jurisdiction over the actions

and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order

and for such further orders and directions as may be necessary or appropriate for the construction

and effectuation of this Consent Judgment And Order.

14 The Plaintiff Directors, the Anorney General, and the Foundation agree to the

mutually-acceptable press release anached as Exhibit A. No other public statement shall be

made by the PlaintiffDirectors, the Attorney General or the Foundation or any of their aftorneys,

agents or employees on their behalf regarding the Litigatiorl the mediation or the settiement.

ENTERED:

DATE
Judge Dorothy Kirie Kinnaird
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P taintiff-Directors_of the Tena Foundation

Dean L. Buntrock

Date:

Ronald L. Gidwitz

Date

Anorney General of Illinois

By:

The Tena Foundation for the .{¡ts. an
I llino i s Not-for-Profit Corporation.
pursuant to resolution passed by its
Board on

By

Its

Pnnt Name

Date:

/ (Title)

Print Name

Date: //rr Ér"1r,¡
o/
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EXEIBIT A

JOINT PRESS RELEASE Te BUNTROCK et. aI. v. TERRA FOUNDITION. et aI.

The plaintiffs and the Foundation are pleased to ¿ìnnounce that a senlement has
been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra
Foundation's collection for no less than 50 years. The Foundation will continue to manage its
affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art. The Anorney General is satisfïed that the settlement upholds
the interests of the people of the State of lllinois. The plaintiffs and the Foundation are pieased
that a settiement could be reached.

The plaintiffs and the Foundation have agreed to let this statement stand alone
No further statements are to be made.

CHì :3l30l7rl JuJy 1.2001 (l0.3trtn)
6-
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COFY
CIRCIJIT COIIRT OF COOK COLINTY, ILLINOIS
COI.INTY DEPARTMENT, CHANCERY DI.\TSION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Alts,

Plaintiffs,

VS

JUDITH TERRA5 a Director of the

Terra Foundation for the A¡ts, PALIL
HAYES fÚCx¡& a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI ANd thc TERRA
FOUNDATION FOR TIIE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants

TF{E PEOPLE OF TI{E STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P I ai nt i ff-Int erve no r,

vs.

JIIDITH TERRA a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKE& a Director of the
Terra Foundation for the A¡ts, ALAN K.
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SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
Ten South Dearborn
Chicago, IL 60603
(3r2) 8s3-7000
Firm ID No. 38315

CERTIFICATE OF SERVICE

I, Robert P. O'Keefe, one of the attorneys for defendant The Terra Foundation For

The Arts, do hereby certify that I caused a true and correct copy of the attached Notice of Motion

to be served upon all counsel of record listed above by facsimile and messenger delivery to those

located in Chicago and by facsimile and FederalExpress to those located elsewhere before 5:00

p.m. this 6'h day of July, 2001.

0
Robert P. O'Keefe

1

CH) 2123647v1
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BUNTROCK vs. TERRA HEARTNG, JULY 2, 2001

A Recono o¡ Excr,llEscE
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STATE OF rLLïNOïS )

) ss:

couNTYoFcooK)
TN THE CIRCUIT COURT OF COOK COUNTY/ TLLINOIS

COUNTY DEPARTMENT CHANCERY DIVISÍON

DEAN L. BUNTROCK, a Director )

of the Terra Foundation for )

the Arts, and RONALD GIDWITZ, )

a Director of the Terra )

Foundation for the Arts, )

Plaintiffs, ) Case No.

vs. ) oo cH 13859

JUDITH TERRA, a Director of the )

rerra Foundation for the Arts, ) 0RIGINAL
PAUL HAYES TUCKER, a Direct.or of )

the Terra Foundation for the Arts, )

ALAN K. SIMPSON, a Direct.or of )

the Terra Foundation for the Arts' )

NAFTALI MICHAELI, and the TERRA )

FOUNDATION FOR THE ARTS, âD )

Illinois Not-for-Profit )

Corporation, )

Def endants. )

PROCEEDINGS JULY 2, 2OO124

C/rrcrrgo, 312.;82.8087 . 800.708.8087' Fax 311.70't +950
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BUNTROCK vs. TERRA HEARING, JVLY 2, 2001
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A Rrcono oF ExcELLE\ìcE

(CAPTION CONTINUED)

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel./ JAMES E. RYAN,

Attorney General- of Illinois,

Plainti f f - Intervenor,

JUDITH TERRÄ/ a Director of the

Terra Foundation for the Arts,

PAUL HAYES TUCKER, a Director of

the Terra Foundation for the Arts,

ALAN K. SIMPSON, a Director of

the Terra Foundation for the Arts,

and the TERRA FOUNDATION FOR THE

ARTS, âD Illinois Not-for-Profit

Corporation,

Defendants.
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TRANSCRTPT OF PROCEEDINGS had iN IhC

above-entitl-ed cause on the 2nd day of July

A.D. 200L, ât 2:I0 p.m.

BEFORE: HONORABLE DOROTHY KIR]E KINNAIRD.
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BUNTROCK vs. TERRA HEARING, JULY 2, 2001
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A Rrcono oF ExcELLENcE

APPEARANCES:

QUÏNLAN & CRÏSHAM, LTD.,

(30 North LaSal-Ie Street, Suite 2900 ,

Chicago, Illinois 60602), by:

MR. WÏLLIAM R. QUTNLAN,

MR. JAMES R. CARROLL and

MR. JOHN F. KENNEDY,

appeared on behalf of the PLaintiffs;

BELLOWS & BELLOWS/ P.C.,

(19 Vfest Monroe Street., Suite 800,

Chicago, Illinois 60603), by:

MR. JOEL J. BELLOWS and

MS . LAUREL G. BELLOIdS,

appeared on behalf of Defendants

Judith lerra, PauI Hayes Tucker, and

Alan K . Simpson,'

VERNER, LIIPFERT, BERNHARD, McPHERSON &

HAND/ CHARTERED/

(901 15th Street, N.W.,

Vüashington, D.C. 20005), by:

MR. LEONARD GARMENT,

appeared on behalf of the named

Defendants;
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KELLOGG, HUBER/ HANSEN, TODD &

EVANS, P.L.L.C.,

(1615 M Street, N.W., Suite 400,

Vlashington, D. C. 20036) | byt .' '-.

MR. KENNETH CHRIS TODD,

appeared on behalf of the named

Defendants;

SHEFSKY & FROEL]CH, LTD.,

(444 North Mlchigan Avenue, 25th FJ-oor,

Chicago, Iflinois 60611), by:

MR. JAMES D. WILSON and

MR. BRIAN L. CROI/üE,

appeared on behalf of Defendants

Judith Terra, Paul Hayes Tucker, and

ALan K. Simpson,'

SIDLEY, AUSTIN, BROVIN & WOOD,

(Bank One Plaza,

10 South Dearborn Street,

Chicago, Illinois 60603) , by:

MR. STEPHEN C. CARLSON and

MS. SUSAN A. STONE,

appeared on behalf of Defendant

Terra Foundation for the Arts.'
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APPEARANCES : (Continued)

HONORABLE JAMES E. RYAN,

Attorney General/

(1OO West Randolph Street, 3rd Floor,

Chicago, IlIinois 60601) , by: " '--

MR. FLOYD D. PERKINS, Assistant Attorney

General, Charitable Trusts Bureau, and

MS. THERESE M. HARRIS, Assistant Attorney

General, Charitable Trusts Bureau,

appeared on behalf of the

Plainti f f -Intervenor,'

ALSO PRESENT:

REPORTED BY:

MR. HILLIARD.

ÞDÐKAY A. LEVINE, M.A., C.S.R

Certif i-cate No. 84-3 654 .
.AL.)
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The

public policy

policy of the

Arbit.ration Act

public policy

of the United

United States

of the state, the

States, the public

the

encouraged,

they woul-d

about this

expressed in

are that these things are to be

discouraged. That's exâctly what

here. If they want to complain

agreement, and if they

not

have

about this process/ they can say

they can say it was duress. They

things, but they need evidence of

cl-ear and convincing.

There is nothing proffered

here that even offers a scintilla of

nobody agreed to this or

to. In fact, t.he peopJ-e

þJere somehow coerced are

in t.he f ederal court.

want to complain

it was fraud,

can say those

proof that's

anywhere

evidence that

properly agreed

aJ-lege that

They were not

file an

it wasn't

that t.hey

not here.

They

peopl e

don't

affidavit. The very

intimidated or hurt

affidavit or appear;

statement that their

it. That they were

not only

in fact,
vote has

not coerced into

who supposedly were

do not file an

they make a

nothing to do with

vote because

making this

it's a hardvote. They make their

question. And we think on a bet.ter analygis here,aALq
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And if they want to say this was a

coerced type of thing, it requires clear and

convincing evidence. And that's af ter they ad.mit

there's an agreement; you must have to :Sêt it
aside. There is no evidence of that at all_. At

of your Honor to warrant any

to file these matters or to

These are things that they are just

dissatisfied with. WelÌ, they're dissatisfied

with a lot of things. Frankly, we're dissatisfied

with a l-ot of things.

THE COURT: Do you believe that. it woul-d be

different if they came forward with a motion that

was seeking to have the Court not approve. the

about.

an

see

same

al-I. All affidavits of third

basis to this.

be heard.

parties,

nothing

individual, Mr. Tucker,

to what these people

said, I

us they

cou]dn't

think they were coerced.

weren'L. And in fact the

He

They just told

federal- court

Nothing's new.

federal court.

any

theThey filed

So there's

things in the

here in front

feel or don't feel.

who himself can't testífy

they have is

affidavits of

kind of allowing them
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settÌement because it was not a settlement, not

is substantial evidence. It might

perhaps t.here's something illegaJ- about this

settlement? I know there were some statements

made about that t.he other duy, but I don't really

see t.hat necessarily here in terms of something

cases that are cited that says that there's some

provision of this agreement that is contrary to

Illinois law.

MR. QUINLAN: WelJ-, if you notice in their

pleading that they have filed actual-ly it's a

pleading, there's no complaint on file. There's

actually nothing in front of your Honor other than

a request to file a motion. So that there's no

request to fil-e a pleading. There's nothing that

brings this case in fronc of the Court other than

their motion.

evidence

In

or not

THE COURT: What

OUINLAN:

agreed

MR

been agreed

substanti al-

law requires

that is what the -IlIinois

require a hearing.

evidence of this.

But there's no substantial

They showed that it had not.

settled to, and there was

to, something wrong?

it's admÍtted.

an argumenL that

fact,

about

BUNTROCK vs. TERRA HEARING, JULY 2, 2001
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would like to have a chance to

proposed consent

MR. BELLOWS

THE COURT:

Attorney General,

to interrogation

THE COURT:

General, based on

do anything. But

is wilJ-ing to talk

starting point is

pubj-ic of ficial.

Äoarao ?svYrsv.

2L days.

2I? I leave on July 21Lh. And I

decide whether or

while perhaps while I

decree provides for the

and for everything to be

done by August 1st. And f'm willing to expedite

this as much as f need to in order to get this

done

MR. BELLOWS: Are you ordering the Attorney

General to submit himself or the Assistant

not there's going to be

evidentiary proceeding

that you woul-d do that

was gone.

This consent

new board to take over

any kind of

here because

not ordering the

f have in front

diseovery or

I woul-d expect

Mr. Perkins, to submit himself

by us.

Iam

what

he has indicated to

Attorney

of me, to

you that he

ongoing investigation, but I

to yoü, and I think a good

to tal-k to him first. He is a

He will not comproml.se any

would expect that he
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMEI\T, CHANCER}' DIYISION

DEAN L. BLNTROCK, a Director of
the Terra Foundation for the Arts, and
RONALD GiDWITZ, a Director of rhe
Terra Foundation for the Arts,

Plaintiffs,

No. 00 CH 13859

ruDITH TERRA, a Director of the
Tena Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Ten'a Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Te¡ra
Foundation for the Arts, NAFTALi
MICHAELI and the TERRA
FOLNDATION FOR THE ARTS, an
an Illinois Not-For-Profit Corporation

Defendants.

PLAINTIFFS' MOTION TO APPOINT AN INDEPENDENT
LITIGATION COMMITTEE AND INDEPENDENT

LITIGATION COUNSEL FOR THE TERRA FOUNDATION. AND/OR RECEIVER

Plaintiffs Dean L. Buntrock and Ronald Gidwitz, Directors of the Terra Foundation for

the Arts ("Tena Foundation"), an Illinois not-for-profit corporation, (hereinafter collectively

referred to as "Plaintiffs") respectfully move this Court to appoint an independent litigarion

committee and independent litigation counsel, and./or receiver for the Terra Foundation ro

represent its interests in this matter. ln suppon of this motion, Plaintiffs srare as follou,s:

INTRODUCTION

The defendants do not take seriously this Court's TRO and the tenor of this Court's

ruling' Within 24 hours of the hearing before this Coun and entry of the TRO on Seprember 25.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
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independence will be further assured through the appoinrmenr of a provisional receiver to

implement the Court's order.

I. FACTUAL BACKGROUND.

Both the plaintifß and the Illinois Anomey General's office have presented a verjfìed

complaint to this Court that the defendants, Paul Tucker, Judith Terra, Alan Simpson and orhers

have caused, and intend to cause, irreparable harm to the Terra Foundation. Rather than

safeguarding the Terra Foundation on behalf of the people of the State of lllinois, the defendants

have embarked upon a scheme to close the Museum in Chicago and usurp the Ar¡ work and

assets of the Terra Foundation (valued in excess of $400 million) for their own purposes, in

violation of the charitable trust estabiished by Daniel Terra for the people of the smte of Illinois.

A' Tucken Terra,.and Simpson Have Breached Their Fiduciary Duties to theTerra Foundation and rhreaten to Destroy the Terra Foundation.

The evidence before this Court established that the Terra Foundation is a public trust,

created for the benefit of the people of Illinois by Daniel Terra. The Terra Foundation is

comprised of the Tena Museum in Chicago, substantial cash and real estare holdings, a

multimillion dollar coilection of American art, and a museum in Giverny, France. (see

Plaintiffs' verified compiaint and Illinois Anorney Genera|s compraint).

The plaintiffs and the Illinois Attorney General have submined verified allegations that

Tucker' Judith rerra, Simpson and others have engaged in serious waste and mismanasement of
the Terra Foundation, and threaten imminent harm to the Terra Foundation, includine the

following:

Çro¡¡lv mismanasing the Terra Museum in a manner thar has resurted inthe lcíss or tumover of almost half the employees, including k.y:p.rron,

3
Doc:i158ó
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or Corcoran Gallery of Art in Washineton, D.C.; and (4) set up an

educational faciiiry in Washington, D.C.

The Ter¡a Foundation's Board of Directors met on August 24,
2000. At that meeting Tucker pronounced thar the Terra
Foundation should move to Washington, D.C. and close the Tera
Museum in Chicago.

Tucker is both Chairman and President of the Ter¡a Foundation
and is responsible for its safery, yet he has allowed and/or caused
the Tena Foundation to be depleted of long term staffl, has allowed
and/or caused the Tena Foundation's long term security personnel
to quit, has allowed and/or caused its executive director to quit, and
directed that art belonging to the Terra Foundarion be delivered
from France to Defendant iudith Terra's home.

Because Tucker, Judith Tena and Alan Simpson have dispiayed an utter disregard for the best

interests of the of the Terra Foundation and its beneficiaries, the people of Illinois, the defendants

should ultimately be removed as directors of the Boa¡d of Directors of the Ter¡a Foundation.

B. This Court Found That a Fair Question Exists That Tucker, Terra and
. Simpson Threaten Irreparable Harm to the Terra Foundation.

On September 25, 2000, this Court conducted a hearing on the plaintiffs' and the lllinois

Attomey General's Emergency Motion for Temporary Restraining Order. After the hearing, this

Coun found that Tucker, Judith Terra and Alan Simpson posed a genuine and immediare threar

to the Ter¡a Foundation and that an injunction was necessary to protect the Foundation and the

public. This Court enjoined Tucker, iudith Terra, Simpson and others from removing plainriffs

from the board of directors and executive committee of the Tena Foundation, closing the Tena

Museum, or relocating the A¡twork outside of lllinois. A copy of the Order is anached as Exhibit

A.r The tenor of the Court's ruling was to preserve the status quo and avoid actions by the

I The Affidavits of Piaintiffs Gidu'itz and Buntrock are arrached herero as Exhibits B and
C. respectively.

)Doc I 5'J8ó
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\À'as obligated under the Rules of Professional Conduct as "corporate" counsel to advise the

Foundation of the conflicts and the impropriety of such an arrangemenr. See R.P.C 1 ,7 and L I 3

The conflict of interest is obvious and irreconcilable. As this Courr found, Tucker's

misconduct threatens to cause imminent and irreparable harm to the Terra Foundation. Tucker,

therefore. cannot be the director of litigation on behalf of the Terra Foundation involving

litigation against himself. See R.P.C. 1.7: Lower v. Lanark Mutual Fire Insurance Co.,l l4lll.

App.3d 462, 448 N.E.2d 940 (2d Dist. 1983). The best interest of the Terra Foundation is to

investigate the allegations against Tucker, iudith Terra and Sirnpson. Moreover, Tucker has

already demonstrated that his self interest is directly adverse to the best interests of the Terra

Foundation. Thus, by unilaterally appointing Tucker as litigation director, the defendants have

revealed their intention to use Sidley & Austin as their own counsel. No anomey has filed an

appearance for any of the individual defendants in this case. Each of the defendanrs musr have

their own counsel to represent them in this case and not the Foundation's counsel. R.P.C. i.7.

- Under Illinois law, as well as authority from other jurisdictions, Tucker must be replaced

as "litigation director" and an independent litigation committee and/or receiver must be

appointed for the Te¡ra Foundation to manage the litigation. Consequently, Sidley & Austin

must be replaced and the independent litigation committee and/or receiver needs to select

independent iitigation counsel for the Ten'a Foundation to prorect the rrust established by Daniel

Terra.

1Doc: ì 5r58ó
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It is well sertled that a special litigation committee must be comprised of disinterested

members. The selection of independent and disinterested members of a litigation commifiee is of

paramount importance to ensure that the best interests of the entity, the Foundation. are served.

See Jerold S. Solovy. Barry Levenstam, & Daniel S. Goldman , The Role qf Special Lirigation

Committees In Shareholder Ðerivative Litigation, Tort & lnsurance Law Journal 864, 875, As

Mr. Solory notes, factors that require the disqualification of a board member from service on a

special litigation committee include whether it is alleged the director is subject to personal

liability and therefore "interested" or whether the director authorized, approved, or benefrtted

from the transaction underlying the lawsuit. Id. at 875-'76. Moreover, counsel chosen must be

counsel not previously retained by the cor?oration and truly independent so as to ensure proper

legal advice is provided. /d. ("Consultation with independent counsel has been considered very

sienifìcant evidence of the special committee's independence.").

The structural bias inherent in the litigation commitree context requirgs that interested

directors be disqualiñed from serving on a litigation committee. See Meg Shevach, Deciding

llÌho Should Decide To Dismiss Derivative ^Sui¡s, 39 Emory L. J.937,958 (1990) (The

independent litigation committee must be beyond reproach.)

An interested director must be disqualifìed from serv'ing on a litigation committee, and as

many courts have concluded, directors who are defendants in the litigation should also not be

permined to select the litigation eommittee's members. See, e.g., Miller v. Register and Tribune

Svndicate, Inc.,336l.l.W.2d 709 (1983) (interested directors should not vote for the selection of

the members of the independent litigation committee.) Here, Tucker, as rhe litigation director is

vested with the authorit¡- to make decisions thãt conrrolTerra's role in the iitigation. Tucker's

Doc: I 5l5Eó 9
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that this Coun appoint a receiver and/or order that a special litigation committee be established ro

retain independent litigation counsel and direct the litigation on behalf of the Tena Foundation.

This special litigation committee must be composed of independenr and disinterested persons,

possibly other members of the board of directors. See Zapata,430 A.2d 788-89 (board of

directors can appoint a special litigation commiftee to oversee litigation, but that commirtee musr

be independent); Auerbach v. Bennet¡, 393 N.E.2d at 1001 (direcrors selected for special

litigation committee must be disinterested).

Who selects the independent board members, and how can the court and the panies be

assured of true independence? In this case, resolving such an issue can result in cosrly collateral

litigation. To avoid such collateral litigation and to ensure independent representation of the

Terra Foundation, this Court should appoint a provisional receiver under the General Not For

Profit Corporation Act of 1986 (805 ILCS 105/l12.55) and the Courr's inherenr authoriry. See

e.g. People ex rel., Fahnerv. Communiry Hospital of Evanston(lst Dist. 1982). As requested in

-the verified pleadings of the Illinois Anorne¡, General and plaintiffs, rhe receiver will be ideally

equipped to investigate this maner and recommend to the Coun the appropriate independent

representation ofthe Foundation. There is no prejudice to an),ofthe defendants, and the

Foundation's best interests will be protected.

II. THE TERRA FOUNDATION MUST BE REPRESENTED BY INDEPENDENT
LITIGATION COUNSEL.

It is equally clear that Sidley & Austin cannot represent the Tena Foundation under these

circumstances. TucÌer, Judith Terra and Simpson have compromised Sidley & Austin, and

Sidley & Austin has violated Rule 1.7 of the Rules of Professional Conduct by accepting Tucker

tiDoc; lJ?5E6
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(a) A lawyer shall not represent a client if the
representation of that client will be directly adverse
to another client, unless:

(1) the lawyer reasonably believes the representation willnot adverseìy
affect the relationship with the other client; and

(2) each ciient consents afr.er disclosure.

(b) A lawyer shall not represent a client if the representation of
that client may be materially limited by the lawyer's
responsibilities to another client or to a third person, or by
the lawyer's own interests, unless:

( I ) the lawyer reasonably beiieves the representation will not
be adversely affected; and

(2) the client consents after disclosure.

(c) When representation of multipie clients in a single matter is undenaken,
the disciosure shall include explanation of the implications of the common
representation and the advantages and risks involved.

lll.R.P.C. 1.7. Here,Sidley&Austincannotreasonablybelievethatitsrepresentationofthe

Tena Foundation under these circumstances will not constitute a violation of its responsibilities

under Rule 1.7. Even the Terra Foundation's consent to the representation would not permit

Sidley & Austin to continue its representation of the Tena Foundation because Sidley & Austin

cannot establish that it would be "reasonable" to believe that it could represent the Terra

Foundation without any adverse effect from its relationship with Paul Tucker. ln addition, Sidley

& Austin cannot undo the harm.

Similarly, Winston and Strawn cannot continue to represent the Foundation under Rule

1.7 because they have a direct conflict with a current client, plaintiff Gidwirz, and have nor

demonstrated the lack of independence necessary to represent the Foundation. When Tucker u.as

appointed litigation director to direct Sidley' & Austin, the Terra Foundarion's attorner'from

Dæ. ì57586 r3
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By:

Respectfully submined.

DEAN L. BTINTROCK and RONALD GIDWITZ.
Di rs of Terra Foundation of the Arts

One of Their A
William R. Quinlan
James R. Canoll
iohn F. Kennedy
Wiiliam J. Quinlan
QUINLAN & CRISHAM, LTD.
30 North LaSalie Street, Suite 2900

Chicago, Iliinois 60602
(3 12) 263-0900
Firm LD. # 33745
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STATE OF ILLINOIS )

) SS.

)COTNTY OF COOK

AFFIDAWT OF RONALD GIDWITZ

The undersigned, upon oath, depose and state as follows:

1. I am over l8 years ofage and have personal knowledge ofthe facts set forth

herein and will testify truthfully thereto if called as a wimess to do so.

2. I am a member of the boa¡d of directors for the Terra Foundation for the Arts

("Terra Foundation").

3. On September 26, 2000, I attended the annual meeting of the boa¡d of directors

for the Terra Foundation ("Board of Directors") in Giverny, France.

4. Prior to that meeting, I was a member of tbe Executive Committee, Chairman of

the Srrategic Planning Committee and a member of the Finance, lnvestment and Audit

Comminee of the Terra Foundation's Boa¡d of Directors

5. The September 26, 2000 meeting was attended by the other members of the Terra

Foundation's Board of Directors including Judith Terra and Paul Hayes Tucker, defendants in

the case captioned Buntrock, et al. v. Terra, et a/., currently pending in the Circuit Court of Cook

Counfy, Illinois, County Deparfir¡ent, Chancery Division, Number 00 CH 13859, the Honorable

Judge Dorothy Kinnaird presiding (hereinafter the "action" or "pending litigation"). This

meeting was also attended by Mark M. Heatwole, a parürer in the law firm of Winston & Strawn,

who was present as counsel for the Terra Foundation.

6. During the September 26, 2000 meeting, I was removed as Chairman of the

Srrategic Planning Comminee, and as a member of tle Finance, Investment, and Audit

Dæ: 158,14ó
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STATE OF ILLINO¡S

coÌINTY oF cooK

Tfe undcrsigncd çoa oet\ depose r¡d sate as foiloua:

i ' I rn over lt yean of age rud b¡ve pcsonàl browledgc of thc faca ser fonh

hc¡cin snd will tc¡til tnrrhftIy rhercto if cdled rs r viücsr to do rc.

2' I ¡m r mcmbcr of tbc bo¡rd of direcors for ü¡¡ Tern For¡ndrtiqr fo' üe A¡t¡
('"Terrr Formdrtion').

3' ou Sçtcnbcr 26,2u)0' I anc¡dcd thc u¡r.¡ai mcctiag of tt¡e Borrd of Direcors
of rhe îen¡ Found¡tioa (.goard of Di¡ectors,) ra Giver¡¡y, Frrncc.

4' Pnor to tbrt ncctit¡g' I w¡s trc Trc¡sr¡rer of the Tec¡ Fo¡¡ndat¡on a¡d Chairmu
of the Fi¡rncc.Inveso¡æt u¡d Audit cor¡urinæ as welr ¡s a mcmba of tbe E¡ecuüve

Com¡nince of ùe Tcrn Fo¡¡adrtion's Bo¡¡d of Dircctors.

5' The septemba 26, 2ooo mcctiag u¿¡ aneoded by the othcr membcrs of the Terra

Found¡tion's Bo¡¡d of Dirccots i¡cludin¡ Judirb Tcrra ¡¡d prul Hryes Tucker, dcfendr¡rts in

the c¿se cqtioned Bluttæk" a al' v, îcoa, dal, cun:ntly perrding in Érc ci¡cuit co*rt of cook
counry, Illinois, comty ocgarurc'r, cr.rancety Division, N'arbr 0o cH t3gs9, tbe Hononbrc
Judge Dorotby Ki¡arird presidiag (bereirnfrer tbc ,.agtion,, 

or .,¡roa,ri.g ritigaricr,,). This

. mc+ing ras also ¡ttcîded by Mr¡t M. Hcatwoie, a pêrtaÊt io the l¡w firm of lrVr¡s¡on & Steryn,
who was pre¡ent ¡s cotmsel for tbc Terra For¡ndation,

6 At ùc sePtcfilbst 26, 2000 mecfiqg, I w¡s removed as ¡n ofñccr ar¡d cbair of
Fiu¡nce,lovestnc¡:r a¡¡d Audit Commitæe æ well ¡s ptcwntcd Êom rervhg on any-otber

ss.
)

)

)

Þ< lJllaJ
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statcmsnB scl fsrth hcrain ûc t'¡t urd corcsq c¡cepr ß ro r!¡ln€fl, ü.,ri¡ statcd to bc on
informauon and bclief a¡d ¡s to s¡cb mattqr, thc rmdersigrrcd ccrtiñe¡ rs rforcsúd È¡t l,c
vcrily bclievos bc sanre to bc ruc.

De¡¡ L.

O* r 5¡4¡5

16di-002331



mx
Ei
(¡)o

16di-002332



IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DTVISION

DEAN L. BLINTROCK, a Director
of the Terra Foundation for
the Arts, çLaL,

Plaintiffs,

I-UDITH TERRA5 a Director of
the Terra Foundation for the
Arts, ç¿AL,

Defendants

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)

TFIE PEOPLE OF TI{E STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of lllinois,

Plaintiff-Intervenor,

JIIDITH TERRA a Director of
the Terra Foundation for the
Arts, g!¿L,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH 13859

Hon. Dorothy Kirie
Kinnaird

v

Defendants

DECLARATION OF PROFESSOR EVELYN BRODY

L My name is Evelyn Brody. My business address is Chicago-Kent College of Law, Illinois
Institute of Teehnology, 565 West Adams Street, Chicago, Illinois 60661.

2. I am Professor of Law at the Chicago-Kent College of Law at the Illinois Institute of
Technology, where I have been a facuity member since 1992. In the Fall semester 200i, I
will be a visiting professor at Duke University School of Law. My research interests

I
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6. The settlement agreement would "pack" the Foundation's board with Illinois residents for
at least 25 years, and handicap the business judgment of the board with geographic
restrictions for the next 50 years, without any support in the existing articles of
incorporation or bylaws. The Attorney General cannot, under the law, compel this
outcome. Only the courts can preserve the flexibility of this Foundation to operate as

originally envisioned.

7 . In this Declaration, I will discuss two issues: (I) the significance of the absence of a
geographic restriction in the Foundation's organic documents; and (II) the proper role of
the State attorney general in the oversight of charities.

I. THE ABSENCE OF A GEOGRAPHIC RESTRICTION IS AN IMPORTANT
PART OF THE PURPOSES OF THE FOUNDATION

8. Private philanthropy and the nonprofit sector rest on the fundamental Constitutional
guarantees ofprivate property protected by due process, liberty ofcontract, and freedom
of worship and expression. As long as the trust or corporation qualifies as charitable, no
legislature, attorney general, or court may mandate a departure from its privately-
determined purposes no matter how confident are the parties that a,better social use could
be made of the funds.

8. The inherent conservative nature of this legal structure has permitted numerous charitable
trusts notorious for their founder's idiosyncracies. A donor might dictate a general
geographic restriction - such as Buck Trust's limitation of the funds for the benefit of
Marin County, California (one of the wealthiest counties in the country). A donor might
dictate an even more specific use - such as the prohibition on moving displayed works of
art under the trusts establishing the Barnes Foundation (outside Philadelphia), the Isabelle
Stuart Gardner Museum (Boston), and the Frick Collection (New York City).

10. Yet just as honored under the law is a purpose clause unrestricted as to geographic use.
Indeed, a donor or founder might draw upon the lessons of the Buck Trust and the
museum foundations just described - that no mortal can predict the future, and the
n¿urower the purpose, the sooner the charity is likely to outlive its usefulness. Thus, an
enlightened founder could recognize that tying the hands of the trustees only invites
wasteful benign negiect or wasteful resort to the courts for approval of a cy pres petition.
Nor is there any guarantee of a trustee's success rn a ey pres proceeding to reform a
charitable trust, because relief will be granted only if the original restriciion is impossible
to carry out. The Buck Trust was prohibited from expending its resources to benefit those
in the larger San Francisco area; and a Pennsylvania court recently rejected a thoughtful

"/ 
plll petition from the Hershey Trust, whose income from Hershey stock far exõeeds

its ability to spend, as designated, on students at the Hershey School. Even approval
takes time and effort: A Pennsylvania court held a 3-day hearing prior to appioving a one-
time tour of the art collection of the Barnes Foundation, and thé baaty neeãed renovation

3
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articles of incorporation impose no geographic restriction. In the case of the Foundation,
there has been no failure of its original purpose and so no amendment to the articles of
incorporation would be necessary for the board to redeploy assets out of the State of
Illinois.

15. State attorneys general have no necessary expertise, much less the resources, to address
the myriad concerns of the hundreds of thousands of charities that function in the United
States today. In particular, an attorney general is not equipped to set the policies and
make the hard decisions required to operate a museum. The museum world of today is a
complex web of block-buster tours; collaborations (such as this summer's first-time joint
exhibit and marketing campaign in New York by the Whitney and the Museum of
Modern Art); and cross-border allliances (the Tate Gallery in London and the Museum of
Modern A¡L while continuing plans collaborating on painting exhibitions, recently
terminated their plans for a joint commercial website). Like the Terra Foundation, the
Guggenheim operates or plans to operate museums at more than one location - eight, to
be precise (two in New York City and one more on the way, plus Venice, Bilbao, Berlin,
and sites planned for Las Vegas and Brazil). Among more traditional concerns, museum
boards must worry about such issues as the tax consequences of corporate sponsorship
arrangements; the intellectual property value of reproductions; and the price to charge for
admission, given the competition for museum-goers' educational and entertainment
budget.

16. A State attorney general has the obligation to provide oversight of the charitable sector.
To this end, an attorney general is vested with the authority to seek to correct breaches of
fiduciary duty that have not otherwise been remedied by the board. However, the
attorney general is not a "super" member of the board. Where, as here, suit was brought
against the board by a minority of the directors, the attorney general's involvement does
not tip the weight of the vote in an area committed to the discretion of a majority of the
board. Nor, as described above, does the attorney general have authority to impose
changes in the pu{poses of a charity - in particular, a geographic restriction.

17 - A regulator's enforcement activities always have policy implications, even if unintended.
For example, when Manhattan District Attorney Robert Morganthau seized paintings
loaned by a Viennese collector for an exhibit at the Museum of Modern Art - out of
concern that they might have an illegal Nazi provenance - museums throughout New
York feared for their ability to put together exhibitions requiring loans from nonresidents.
See 1n the Matter of the Grand Jury Subpoena Duces Tecum Served on the Museum of
Modern Art,7l9 N.E.2d 897,901(N.Y. 1999) (refening to the statute then in effect as
intended, in part, "to protect State cultural institutions that depend upon the free flow of
art for the benefit of the people of the State of New york").

i 8. Even charity regulators, understandably, have specific goals and priorities. An elected

5
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fiduciaries as much as of the attorney general. Reform rather than punishment is

generally the goal of the charity regulator, and board members as well prefer a chance to
improve their behavior while avoiding embarrassment and personal liability. Closing
agreements or settlements between the regulator and the charity to end an enforcement
action can be quite detailed, often spelling out specific terms dealing with future structure
and governance. Under these circumstances, however, the board of a charity is
vulnerabie to being strong-armed into assenting to an attorney general's demands.

23. Only a court decision stands between the Foundation's purpose and governance structure
as they existed prior to the Attorney General's involvement, and a radical alteration of
purpose and governance structure as described in the Consent Judgment and Order.

CONCLUSION

24. For all the reasons outlined above, the Attorney General's participation in and
procurement of the Proposed Settlement - and anticipated future halÊcentury
involvement - are inconsistent with the legal framework for the operation of charitable
not-for-profit corporations. The Attorney General's actions create an enoûnous
disincentive for charities to locate or seek incorporation in the state of lllinois.

This concludes my Declaration

Evelyn Brody
Professor of Law
Chicago-Kent College of Law
Illinois Institute of Technology
565 West Adams Street
Chicago, Illinois

Dated: July 18, 2001

7
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Exhibit A

July 2001

EVELYI{ BRODY
Professor ofLaw

Chicago-Kent College of Law
Illinois lnstitute of Technology

565 West Adams Street

Chicago, IL 60661
3t2-906-5276

ebrody@kentlaw.edu

PROFE SSIONAL EXPERIENCE

ACADEMIC:

Professor of Law, Chicago-Kent College of Law,Illinois Institute of Technology
Associate Professor 1998-2001; Assistant Professor L992-I998.

Courses: Corporate Tax, Parlnership Tax, Taxation of Business Enterprises,
Personal Income Tax, Taxation of lnvestments, and Nonprofit Law.

Visiting Professor, New York University School of Law, scheduled for Spring semester
2002: will teach lacome Taxation and Tax Policy.

Visiting Professor, Duke University School of Law, scheduled for Fall semester 2001
will teach Federal Income Taxation and Partnership Taxation.

Visiting Assistant Professor, University of Pennsylvania Law School, Spring semester
1998: taught Federal lncome Taxation and Partnership Taxation.

Lecturer, UniversÍty of Wisconsin Law School, Spring semesters, 1985 through 1988:
taught Taxation of Partnerships and S Corporations.

RESEARCH AFFILIATION:

Associate Scholar, The Urban Institute, Center on Nonprofits and Philanthropy,
Washington, D.C., from 1998.

GOVERNMENT:

Prepared and taught a week-long program on Taxation of Financial Producrs, Public
Finance Training lnstitute, Taiwan Ministry of Finance, July 4-8, T994.

Staff member, Clinton-Gore Transition, Treasury Tax Policy and Intemal Revenue
Service Transition Team, December 1992.

Attomey/advisor to the Tax Legislative Counsel, in the Office of Tax Policy, U.S.
Treasury Department, August 1988 - }d.ay 1992.
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E. Brody, C.V., page 3

Symposium Issue, 23 J. Conp. L. 585 (1998); reprinted at22Exr¡vtPT ORc. Tex Rrv. 421

(December 1998).

The Limits of Charity Fiduciary Law,56 Mo. L. Rrv. 1400 (1998). An earlier version rs

available as Working Paper No. 242, Program on Non-Profit Organizations, Yaie
University (June 1997), as part of a project on the changing dimensions of trusteeship,
directed by historian Peter Dobkin Hall (Hauser Center for Nonprofit Organizations, John
F. Kennedy School, Harvard University).

The Tax Treatment of Education After the Taxpøyer Relief Act of 1997,78 T¡x Nores 1514
(Mar. 23,1998).

Hocking the Halo: Implícøtions of the Charities'Winning Briefs rz Camps Newfound/
Owatonna, Inc., in The Howard Oleck Memorial Nonprofit Symposium Issue,27
SrsrsoN L. Rrv. 433 (1997), reprinted in 20 Exeupr OncnNrzerroN TAx R¡vlew 31
(April 1998).

Chøritable Endowments and the Democrøtízation of Dynasty,39 Axtz. L. Rrv. 873 (1997)

Institutional Dissonance in the NonproJit Sector, 41 VILL. L. R¡v. 433 (1996)

Agents lVithout Principals: The Economic Convergence of the NonproJit and For-Profit
Orgønizøtional Forms, 40 N.Y. L. Scu. L. R¡v. 457 (1996), cited at Pegram v.

Herdrich, No.98-1949,120 S. Ct.2143,2157 n.ll (June 12,2000) (HMO case).

Paying Bøck Your Country Through Income-Contingent Student Loans,3l SeN Dlsco L.
R¡v.449 (1994).

Evnlvx Bnoov, Bnucn I(. BsNrsH & M. K¡vIx Bnyanr, PnRrrunRsHlps: Corvrplprn Tax
PRlcucn AND PLANNINc GuIon (1989, with annual updates through 1994).

Co-author, A GuloE FoR WIScoNStN NoNpRoFrr ORc.qxrzlrroNs (State Bar of Wisconsin;
1990, 1992,1995 &.1998 updates) (chapter on the tax treatment of charities).

In Progress:

Editor and author, PRortnry-TAX ExpmprloN FoR CunRrrlps: M¿,pplxc ruE
Bnrrl¡nrlo (Urban Institute Press, forthcoming 2001). Having planned the coverage of legal,
economic, historic and political issues, I recruited appropriate chapter authors. i am writing the
Introduction and Chapter 6, Legal Theories of Property-Tax Exemption: Sovereignty Quasi
and Reøl; and co-authoring Chapter 9, State-PaÍd PILOTs for NonproJìt Property and Other
Hartþrd, Connecticut Initiatives (with Nicholas R. Carbone). A book conference was held June
6-7,2000 (see below). March 2001 drafts available.
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E. Brody, C.V., page 5

I|i4ay 2,200i) (Burton A. Weisbrod, organizer)

The 29th Annual Conference of the Association for Research on Nonprofit
Organnations and Voluntary Action, as part of a panel of draft chapters from the
forthcoming volume THe SrarE oF AMERIca's NoNpRoFIT SEcron (New Orleans, Nov.
I 8, 2000).

Presenter, The Legal Frømeworkfor NonproJït Organizations, at:

The Fall 2000 Nonprofit Sector Doctoral Workshop of the Hauser Center for Nonprofit
Organizations, John F. Kennedy School, Harvard University (Cambridge, Nov. 29,

2000).

The 29th Arurual Conference of the Association for Research on Nonprofit
Organizations and Voluntary Action, as part of a panel of draft chapters from the
forthcoming second edition of Tse NoNpnoprr S¡croR: A R¡ssencH HANDBooK (New
Orleans, Nov. 18, 2000).

The Fall2000 Seminar Series of the Program on Non-Profit Organizations and the
InstÍtution for Social and Policy Studies, Yale University (New Haven, Oct. 16, 2000).

Visitor, Netanya Academic College,Israel, where I gave a faculty'lecture, taught in three
classes, and spoke at a conference co-sponsored by the Israeli Center for Third Sector Research,
all on topics of nonprofit law and policy (December 28-30,1999).

Presenter, A Ta:cing Time for the Bishop Estate: What Is the L^R.,S. Role in Charity
Governønce?, at:

The University of lllinois College of Law, Faculty Workshop (Champaign-Urbana, Feb.
25,2000).

The Chicago Area Nonprofïts Seminar Series, Northwestern University (Evanston,
Nov. 30, 1999) (Burton A. V/eisbrod, organizer).

The 28th Annual Conference of the Association for Research on Nonprofit
OrganizatÍons and Voluntary Action, as part of a panel on l'stakeholders and the Flow
of Revenues to Nonprofits" (Washington, D.C., Nov. 6, 1999).

Presenter, Chørities in Tax Reform: Threats to Subsídies Overt and Covert, at

The Nonprofit Forum (New York City, Dec. 16, 1998).

The2Tth Annual Conference of the Association for Research on Nonprofit
Organizations and Voluntary Associations (Seattle, Washington, Nov. 5-7,1998), as
part of a panel on "Tax and Finance Issues Affecting Nonprofit Organizations."

16di-002340



E. Brody, C.V., page 7

M¡.pplNc rHE BATTLEFIELD, Center on Nonprofits and Philanthropy, The Urban
Institute (Washington, D.C., June 6-7, 2000).

Presented "The Current State of Tax Exemptions" at the 20th Annual State and Local
Taxation Conference, National Conference of State Tax Judges (Boston, Sept.2l,2000).

Organizer and moderator of a panel on The Charity Property-Tax Exemption, National
Tax Association Annual Meeting (Santa Fe, Nov. 10, 2000).

2. Seminar Series on Nonprofit Advocacy and the Polic], process:

With Professor Frances Hill, University of Miami School of Law, I am helping Center director
Elizabeth Boris and staff organize a series of ten seminars in ÏVashington, D.C., from February
2000 to December 2001, on the legal and regulatory framework for the advocacy activities of
nonprofit organizations. The Center is commissioning papers for discussion and'publication. I
have been planning and moderating sessions, drafting and editing seminar summaries for
publication and Web posting, and editing papers. ln addition, I -

Presented *The Elements of Advocacy" at Seminar #l - Nonprofit Advocacy: practices
and Perspectives (Washington, D.C., February lg, 2000).

Presented íAccountabilify: To whom, For what, and How?,'at Seminar #6 _
Representation, Participation and Accountability (Washington, D.C. February 16, 2001).

Writing and will present "Aggregate or Entity: A Constitutional View of Association
and Group Speech", at Seminar #9 - Advocacy and Democracy: Rights, Theories and
Practices (scheduled for washington, D.c., september zl,2o0l).

¡:

Member, planning $oup for a semi-annual series on "Emerging Issues on philanthropy,r,
sponsored jointly by The Urban Institute Center on Nonprofits and philanthropy *d th,
Harvard University Hauser Center for Nonprofit Organizations (from lggg). (The other
planners are, from the Urban lnstitute, Center director Eùzabeth Boris and economists Eugene
Steuerle and Joseph Cordes; and Marion Fremont-Smith, senior fellow at Hauser.) We have held
programs on the effrciency of the charitable tax deduction, the unrelated business income tax,
election-year issues in philanthropy, and the "related" activities of nonprofits carried. out in for-
profit form. In addition to helping to organize and moderate panels, I was a panelist for Høs the
Unrelated Business Income Tax Become a Voluntary Tax? Administrativi ønd Design fssues,
at Conference on TIBIT: THp Doc Tger DopsN'r BIIE, Harvard University Hauser Center for
Nonprofit Organizations (Cambridge, Nov. l l, 1999).

Recent presentations include _
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E. Brody, C.V., page 9

capital gains rules; the use of equity-based compensation (stock and stock options); the
distinction between investors, traders, and dealers; the political party platforms' 2000 tax
proposals affecting individuals; and the income-tax consequences of possible gift-and-
estate tax repeal.

Co-Chair, Subcommittee on Policy Issues and Compliønce, Exempt Organizations
Committee (from Spring 1997). In March 1999,I wrote a policy memorandum at the
request of the ABA Tax Section on the Clinton administration's proposal to tax the
investment income of trade associations. Available at 25 Exrvpr Onc. Tax Rrv. 138
(leee).

Articles Editor, Tur T¿,x Lawvnn (American Bar Association), from 1996-1999.
Edited Claire E. Toth, Nonrecourse Debt in Excess of Fair Market value and
Disappearing Basis: The Partnership Paradox,50 Tex LewyER 37 (Fall 1996); Peter C
Canellos, Reasonable Expectøtions and the Taxation of Contingencies,5O Tex Lewy¡R
299 (Winter 1997); Daniel S. Goldberg, Nonrecourse Debt in Excess of Fair Market
Value,5l Tnx L¡wvpR (Fall 1997); and Jeffrey A. Maine, Evaluating Subchapter S in a
Check-the-Box World, 51 T¡.x Lewyrn 717 (Summer 1998).

Member, Great Lakes TE/GE Council (advisory group to the IRS Tax-Exempt/Government
Entities Division) (starting April 2001). Made a presentation on "Lessons from the Bishop Estate
Case" at the April20, 200i meeting.

Member, Academic Advisors to the Joint Committee on Taxation in Connection rvith a
Study of the Overall State of the Federal Tax System (meetings with Joint Committee Staff
held v/ashington, D.c., June 5-6, 2000; January 26,2001; and February 23,2001).

Nonnrofit Lesal Proiects:

Participant and commentator, ALI Law of Nonprofit Organizations conference (N.Y.U. School
of Law, May 1,2000). Scheduled to attend second meeting in Boston, September 14,2001.

Task Force Chair, Chapter 8 (Board of Directors), for working group on revision of The
American Bar Association's Revised Model Nonprofit Corporation Act (from March 2000).

Multidisciplinar]' Nonprofit Proj ects :

Council Member, Nonprofit Sector Research Fund, The Aspen Institute (from September
2000; previously, member of the Grant Advisory Committee).

Member, Illinois Nonprofït Study Advisory Committee, Donors Forum of Chicago (from
teee).

Peer reviewer of manuscripts for the NoxpRopIT AND Vor.uNrnRy SECT9R eunnrpnly and
for NoNpRoFIT MANAcEMENT & LenoeRsslp.
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Pursuant to the Court Order of July 25, 2001,
Exhibit No. 31 Remains IJnder Seal.
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Chrcago Tribune
CopyrighE 2001 by che Chrcago Trrbune

Saturday, April 28, 2001

Met,ro

Foundation truce a boon for charities
J Linn Allen, Tribune sLaff reporter

A squabble in a wealthy and philanthropic famiry ended wich a
court settlement Friday that will likely mean a generous and speedy
wrndfal-1 for a number of major chicago cul-tural institutions,
hospitals and other charit.ies.

cook County Judge Robert Boharic approved the agreement, which
provides that $so million will be distributed this year from the
Regenstein FoundaLion to a number of recipient,s, including the
Linco1n Park Zoo, the Art rnstiLute, the university of chicago and
Rush-Presbyterian-St. Luke's Medical Center.

4 28'OI CHICAGOTR I4
1,28t01Chr. Trrb. 142001 wL 4061121
(Publication page references are not available for this document.)

It also sE.ipulat.es that
fut,ure by t.he $125 million
in Ehe Chicago area.

Page I

90 percent of all money donated in che
fund will go to chariEies and insLitutj_ons

The pact ended more than half a year of wrangling among members of
Ehe Regenstein clan on how to disEribuLe money from the chicago-
based foundation, one of Lhe city's major benefactors for more than
50 years.

The conflict began lat.e last summer when Betty Regenstein Hartman,
daughter of fund founders Joseph and Helen Regenstein, proposed togive away $82 million to various charities in a single year, which
would cut foundaEion funds by two-Ehirds. Typically Lhe fund gives
ouL only about 5 to 7 percent of its assets a year.

The fund's director, RoberE Mecca, blocked the plan, expressing
fears Ehat it was a prei-ude to shuttj-ng the fund down. He was
supporE,ed by Susan Regenst.ein Frank, a daughter of Hartman,s brot.her,
Joseph Regenstein Jr., who ran the fund for many years before hisdeath last year.

Copr. @ West 2001 No Clairn to Orig. U.S. Cow. Works
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Art on Michigan Avenue from moving out of town

'I 'm glad it's over'

Susan Frank, who lives
broEher were happy about
wanted to be a member of
she sard.

Paee -i

outside Philadelphia, said she and her
the settlement, and added that she had longthe foundation board. "f 'm glad it,s over, ,,

Last farl, when the famiry confrict became pubric, Frankcl-osrng down Lhe foundaEion wouLd be contrary to the wishesfather, Joseph Regenstein Jr., who had long been a fixturephilanthropic circl-es as head of the foundat.ion.

said
of her

in Chicago

" energy,Frank
-)Yô ^r

arso said at. the time Lhat Hartman didn't have theeducation to be bothered,' with the foundation.

Among the factors holding up settLement of the case, whose termshad been worked out in principle months âgo, \,vere some 9750, o0o infees being billed co the foundation by attorneys representing thewarring parties. A side Lett.er t,o the pact said the lawyers wouldreduce their birrings to the foundation ry 15 percent.

Lincoln park Zoo presidenE Kevin BeIl said hefoundaEion would continue to be a major giver in
J-ong t.erm.

was glad
Chicago

the
over t,he

Bell said
to t.ransform
Journey, and
despite the

Joseph
chemi-cal
I Otr^

Ehat Lhe foundat.ion has pledged 99 milrion for a projectthe large mammal house t,o the Regenst,ein Africanthat funds for the project had båen coming in regurarryconflict.

Regenstein, who made his fortune in the paper-makingbusiness, and his wife, He1en, set up the foundation
and
in

INDEX REFERENCES
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MICHAEL K. KELLOGG
PETER w' HUBER
MARK C, HANSEN
K, CHRIS TODD
MARK L. EVANS
STEVEN F. BENZ
NEIL M, GORSUCH
GEOFFREY M, KLINEBERG
REIO M, FIGEL

Ke llocc, HUBER, He¡.lsEN, Tooo & Eve¡¡s, p.L,Lc.
SUMNER SQUARE

1615 MSTREET, N,W.

SUITE 4OO
wASHtNGTON, D.c. eoo36-3209

HENK BRANÞS
SE,AN A. LEV
EVAN T. LEO
ANTONIA M. APPS
MICHAEL J, GUZMAN
AARON M. PANNER
DAVID E. ROSS
SILVIJA A, STRIKIS
RICHARD H. STERN, OF COUNSEL

(eoe) 326-7900
FACSIMILE;

(202) 326-7999

July 12, 2001-

By FaesimiTe and Federal Exç>ress

Mr. Thomas Ioppollo
Assistant. Attorney General, General Law
100 West Randolph Street, t-3th Floor
Chicago, IIlinoís 60601-

Re: Interview of Floyd D. perkins Regarding Terra
Foundation Litigation

Dear Mr. Ioppollo:

Thank you for responding by telephone to our reguest toint,erview Mr. Perkins. whire t.he circumstances compãl us to
accept your l-imitation of the interview (as you put it, t,o aninformal "chit-chat"), we are disappointed that Mr. perkins hasrefused to discuss his role in t.he Terra case on the record and
under oath.

Nevertheless, due to the tight briefing schedure set by thecourt., we feel we must proceed with the interview. of courãe r
am sure you understand that we do so without waiving our right to
depose Mr. Perkins or any other discovery right.s to which ourclients are entitled under well settled. law.

We ask that you reconsider, ât least, conducting theinterview on the record. This will serve all partieõ, interestsin avoiding confusion about the content of the conversation. Atranscript will make clear t.he questions put to Mr. perkins andhis answers without the need to rely on note taking. This is ineveryone's interest.
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KTIIoGG, HuerN, HANSEN, TOOO & EVNNS, P,L,L.C
Thomas Ioppollo, Esquire
July 12, 200:-
3

bcc:
Ne I M. Gorsuch
Ireonard Garment
Larry Levinson
'Joel Bellows
Laurel Bellows
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July Ii, ?001

BY FÂCSIMILq AND t'.j.$JYfArL

Lawrence E. Levinson, Esq.
Verner. I-ripfen. Bernhard McPherson and
l-tand
90¡ l5rh Srreer. N W
Washinston. D C 2ooo5-?301

Dear Mr Levinsun.

Dr Stebbins is on vacation He learned yesterday of your desire to inrerview him
"on the record and undËr oath" on Tuesday. July l7 -'concerning 

[his] involvement in rhe Terra
Fuunrl¿tiun litrgation "

Dr Stebbins has already s¡ated on rhe record ar the June 29, 2001 Board Meering
rhe reasons why he loined a rnajority of rhe Board in voting in favor of ¡he resulrs ol the Court-
orcl.rcd mediarion. We believe you already hâuc ô copy ofthc rape af thar môeri¡lg Wo have
prÊpared ê transcnpl of the meeting of which you could have a copy if you tike Dr Srebbins
wor¡ld nol say anything Iê you tnconsistent with wha¡ he already said on lhe record âr the June 29
Board Meenng.

Yours m¡ly

JEâl-
Stcphen C Carlson

\¡l¡¡ ¡ I 
^l 

r, ¡ { Þ!(r$ \ . tl-)g¡! ra À\ t-1.¡ \.rt¡ r,t \rh4l. ¡¡}àl \t;\ñ.t
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MICHAEL. K, KELLOGG
PETER W. HUBER
MARK C. HANSEN
K. CHRIS TOOO
MARK L, EVANS
STEVEN F. BENZ
NEIL M. GORSUCH
GEOFFREY M. KLINEBERG
REIO M. FIGEL

KEuIOGG, HUAEN, H,ANSEN, TOOO & EVANS, P.L.LC.
SUMNER SOUARE

1615 M STREET, N.W,

SUITE 4OO

WASHtNGTON. O.C. eoo36-3¿09

HENK BRANOS
SEAN A. LEV
EVAN T. LEO
ANTONIA M. APPS
MICHAÉL J. GUZMAN
AARON M. PANNER
DAVIO E, ROSS
SILVIJA A. STRIKIS
RICHARD H, sTERN. OF COUNSEL

(eoe) 326-7900
FACSIMILÉ:

(eo2) 326-7999

July 16, 2001

Vía Facsimile ønd FedEx

J. tililliam Roberts, Esq.

Hinshaw & Culbertson
222 North La Salle Street, Suite 300

Chicago, Illinois 60601 -108 I

Re: Interview qf Dr. Stephanie Marshall

Dear Mr. Roberts:

I represent Alan Simpson, Judith Terra and Paul Hayes Tucker in the Buntrock v' Terra

litigation and am writing to request your assistance in scheduling an interview of Dr. Stephanie

Marshall in connection with the upcoming hearing on the proposed settlement of that dispute.

I understand that you represent Dr. Marshall in connection with the illinois Attorney

General's investigation concerning the Illinois Mathematics and Science Academy. We have been

seeking to interview Dr. Marshall regarding the seltlement of the Buntrock v' Terra litigation'

Last week Laurel Bellows, my co-counsel, called Dr. Marshall's office and spoke with her

assistant; Ms. Bellows left a message explaining that she would like to interview Dr. Marshall

concerning the settlement and requested that Dr. Marshall refurn her call. Dr. Marshall did not

return Ms. Bellows' call.

rilhile I do not understand you to represent Dr. Marshall in connection with this specific

dispute, I am requesting your assistance in scheduling the interview given your representation of

treiin a closely-related matter. We would like to interview Dr. Marshall under oath and have a

transcript made of the interview. Due to the schedule set by the Court, we would like to conduct

the interview tomorrow or Wednesday, although we also may be able to do it Thursday morning.

I appreciate your assistance in this matter and look forward to hearing from you.

Davi

Very truly
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of the Tena
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JIJDITH TERRA, a Director ofthe Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOTINDATION FOR THE ARTS, an Illinois
Not-For-Pro fit Corp oration,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS EX

rel. JAMES E. RYAN, Attorney General of lllinois,

P I aint i ff- Int erv en o r,

IIDITH TERRA, a Director of the Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Afs, ALAN K.
SMPSON, a Director of the Terra Foundation for
the Arts, and the TERRA FOLTNDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

v

)

)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v

Defendants

AFFIDAVIT OF BRIAN L. CRO\ryE IN SUPPORT OF'

SHEFSI{Y & FROELICH LTD.'S PETITION FOR FEES AND COSTS
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I, Brian L. Crowe, under penalties as provided by law pursuant to Section 1 - 1 09 of the Illinois

Code of Civil Procedure, certify that the statements set forth in this Affidavit are true and correct.

1. I have knowledge of the facts contained in this Affrdavit and if called as a witness

could testify competently thereto.

2. I am a shareholder in the law firm of Shefsky & Froelich Ltd, ("Shefsky"). I am the

attorney who was responsible for supervising the litigation work perfonned by tliis Iaw firm during

the period it represented the Defendants Judith Terra, Paul Hayes Tucker, and Alan K. Simpson

("Director Defendants") in this matter, October 2000 to June 29, 2001. i have been licensed to

practice law inthe State of Illinois since 1964 andhave overseen and conducted numerous lawsuits.

3 . For nearly twelve years, from 1 975 to I 987, I served as a Judge of the Circuit Court

of Cook County, and in that capacity I had occasion from time to time to review, and rule on, the

reasonableness of attorneys fees awarded in various matters in which fees were an appropriate arvard.

4. From 1997 to 1999,Iserved as Corporation Counsel for the City of Chicago, and in

that capacity I had occasion from time to time to review attorneys fees charged to the City of Chicago

by outside counsel.

5. I have also, from time to time, been called and qualified to testify as an expert witness

regarding the reasonableness of attorneys fees.

6. Each of the foregoing experiences has provided me with an informed basis to state my

opinion that the fees and costs billed by Shefsky for its representation of the Director Defendants are

reasonable.

7 . Exhibit A to this Affidavit is a detailed explanation of the work performed by members

and employees of Shefsky in connection with the above matter and the charges for that work. The

2
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explanation includes the date ofthe service rendered, the identity ofthe person rendering the service,

a detailed narative of the service rendered, and the amount of time spent providing that service. For

those persons who provided services both before and after November 1, 2000, two hourly rates are

given because Shefsky's hourly rates increased on that date.

8. The billing rate for each person is as foliows:

Person PositÍott Hourht Røte

Brian L. Crowe (BLC) Shareholder 335.00 (to October 31, 2000)
355.00 (as of November 1, 2000)

Michael J. Howlett, Jr. (MJH) Shareholder 355.00

James D. Wilson (JDW) Shareholder 275.00 (to October 31, 2000)
295.00 (as of November i,2000)

Alan T. Slagel (ATS) Shareholder 295.00

Jack J. Hagerty (JJH) Shareholder 260.00 (to October 31,2000)
290.00 (as of November 1, 2000)

Gregory C. Ward (GCW) Shareholder 210.00 (to October 31, 2000)
250.00 (as of November 1, 2000)

Patricia S. Spratt (PSS) Shareholder 220.00 (to October 31, 2000)
230.00 (as ofNovember 1, 2000)

Brett Nolan (BXN) Associate 150.00 (to October 31, 2000)
175.00 (as of November 1, 2000)

Jared M. Wayne (iMW) Associate 150.00

Ellen M. Avery (EMA) Associate 155.00

Gary L. Nuzzi (GLN) Paralegal 95.00

Thomas S. DalCompo (TSD) Paralegal 90.00

70.00 (to October 31, 2000)
75.00 (as of November 1,2000)

Gabriel Reilly-Bates (GRB) Paralegal

3
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Jennie B, Fisher (JBF) Paralegal 70.00

9. As is correctly reported on Exhibit A, the attomeys' fees the Director Defendants

incurred in connection with this matter through June 29, 2001 total $450,800.00.

10. In addition, the attached Exhibit A shows the costs incurred and disbursements made

by Shefsky on behalf of the Director Defendants in relation to this matter.

11. As is correctly reported on Exhibit A, the costs incurred and disbursements made by

Shefsky & Froelich Ltd. in connection with this matter through June 29, 2001, total $17,576.17.

12. The total of these amounts equals $468,376.17.

1 3 . Based upon my experience, the amount charged in this matter for the services rendered

and costs disbursed was reasonable and necessary. The charges are equivalent to the usual and

customary charges that Shefsky charges its clients for similar work and are comparable to charges

by other law firms in this area wíth similar experience and background for similar services,

Further affiant sayeth not.

Brian L. Crowe
707295.1

4
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of the Terra
Foundation for tire Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director of the Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOI-INDATION FOR THE ARTS, an Illinois
Not-For-Pro f,rt Corporation,

Defendants

THE PEOPLE OF THE STATE OF ILLINOiS ex
rel. JAMES E. RYAN, Attomey General of lllinois,

P lainti ff- Interv eno r,

JUDITH TERRA, a Director of the Tena Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SMPSON, a Director of the Terra Foundation for
thE ArIS, ANd thE TERRA FOLINDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

No.00 CH 13859

Hon. Dorothy Kirie Kinnaird

v

)
)
)
)
)

)
)
)
)

)
)
)
)
)
)
)
)
)
)

)

)
)
)
)

)
)
)

)
)
)
)

)
)

v

Defendants.

SHEFSKY & FROELICH LTD.'S PETITION FOR FEES AND COSTS
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Movant, the law firm of Shefsky & Froelich Ltd. ("Shefsky"), by its undersigned cotttrsel,

pursuant to the Consent Judgment and Order entered in this matter on July 26, 200I,herebypetitions

this Court to enter an order directing the Terra Foundation for the Arts to pay to the attorneys' fees

and costs due it in its representation of the Defendants Judith Terra, Paul Hayes Tucker, and Alan

K. Simpson ("Director Defendants") in connection r.vith this matter. ln support liereof, Shefsky

submits the accompanying Affidavit of Brian L. Crowe (the "Crowe Affidavit"), and in further

support, states as follows:

1, I¡ October 2000, the Director Defendants, each a Director of the Tera Foundation

for the Arts, engaged Shefsky to represent each of their interests in connection with this matter.

2. As this Court is aware, Shefsky accepted that engagement and from October 2000

througlr to its withdrawal of representation on June 29,2001, diligently represented each of the

Director Defendants in this matter.

3. On July 26,2001, this Court entered a Consent Judgment and Order ("Order")

pursuant to r,vhich some of the parties resolved the disputes among thern. Under Paragraph l2 of that

Order, "[r]easonable attorneys' fees incurred by the Foundation's Directors iu cotmection with this

lawsuit, as determined by the Court, shall be paid by the Foundation."

4. As Foundation Directors who incurred attorneys fees in connection with this lawsuit,

the Director Defendants' reasonable attomeys fees, as determined by this Court, "shall be paid by the

Foundation."

5. Moreover, under Section 108.75(d) ofthe Illinois Not ForProfit Corporation Act, 805

ILCS 105/108.75(d), the Court may enter an order directing a not for profit corporation to pay a

party director's fees and costs.

2
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6. The determination ofwhat are reasonable attorneys fees is within the sound discretion

of the trial court. Anderson v. Anchor Org. for Health Muitúencutce, 27 4lll. App. 3d 1001, 1007,

654 N.E.2d 675,681(1" Dist. 1995). The factors a Court should consider when exercising that

discretion include

the services performed, the time expended thereon, the attomey's
hourly rate, the skill and standing of the attorney, the nature of the

case, the diffrculty of the issues involved, the importance of the

matter, the degree ofresponsibilityrequired, the usual and customary

charges for comparable services, and the benefit resulting to the client.

/¿/. at 1008, 654 N.E.2d at 682, In considering each of those factors, the Court is not linited solely

to the evidence of reasonableness presented, such as provided in the Crowe Affidavit, but rnay also

apply its own general knowledge of the practice of law, and its specific knorvledge of the case at

hand, in arriving at the reasonable value of professional services. .I¿l.

7. Here, given the regular and lengthy court appearances of all counsel in this case, and

the many legal memoranda submitted to the Court by all counsel on a multiplicity of issues, the Court

has had an extraordinary opportunity to assess each ofthe above factors as applicable to each ofthe

attomeys for each of the Foundation's Directors.

8, In addition, as to the Director Defendants, the Court also has the evidence provided

in the Crowe Affidavit to determine the reasonableness of Shefsky's fees.

9. As attested by the Crowe Affidavit, supported by a detailed description of each of the

services provided, the reasonable value of the services rendered and costs disbursed by Shefsky in its

representation of the Director Defendants is $468,376'17.

WHEREFORE, movant Shefsky & Froelich Ltd. respectfullyrequestthis Court enter an order

directing the Terra Foundation for the Arts to remit to Shefsky & Froelich Ltd. the sum of

3
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$468,376.17, which sum represents the reasonable value of legal services rendered, and costs

charged, in its representation in this matter of Judith Terra, Paul Hayes Tucker, and Alan K. Simpsou,

as Foundation Directors.

Respectfully submitted,
Shefsky & Froelich Ltd., Movant,

7

By:
one its Attomeys

Brian C. Crowe
James D, V/ilson
Patricia S. Spratt
Shefsky & Froelich Ltd.
444 N. Michigan Avenue
Suite 2500
Chicago, IL 60611
(3t2) s27-4000
Firm ID No. 29143

707512.t
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IN THE CIRCUIT COURT OF COOK COUNTY, TLLINOIS
COI]NTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of the Ten'a

Foundation for the Arts, and RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,

Plaintiffs,

JLIDITH TERRA, a Director of the Tena Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K. SMPSON' a

Director of the Terra Foundation for the Arts, NAFTALI
MICHAELI ANd thc TERRA FOUNDATION FOR THE
ARTS, an Illinoi s Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOiS ex rel

JAMES E. RYAN, Attorney General of lllinois,

P1 ainti ff-Interven or,

JUDITH TERRA, a Director of the Tena Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K. SMPSON, a

Director of the Terra Foundation for the A¡ts, and the

TERRA FOUNDATION FOR THE ARTS, an Iliinois
Not-For-Profi t Corporation,

Defendants.

NOTICE OF MOTION

notice and are herby served on You.

Dated:August 6,2001

Brian L. Crowe
James D, Wilson
Patricia S. Spratt
SHEFSKY & FROELICH LTD.
444 North Michigan Avenue, Suite 2500

Chicago, Illinois 6061 I
(3t2) s274000
Firm I.D.# 29143
7075 12. I

PLEASE TAKE NOTICE THAT on 1[w , 2001, at the hour or 3 ]I- a'm" we

shall appear U.for. the Honorable Dorothy K. Kinnaird, in tire Courlroom 2302, Richard J' Daley Center,

Washinþon at Dearborn Street, Chicago,illinois, and then and there present Shefsþ & Froelich Ltd.'s

Fetitioifor Fees and Costs and Affidãvit of Brian I-. Crolve in Support, copies of whích accompany this

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v

No, 00 CH 13859

Hon. Dorothy Kirie Kinnaird

One rtS Aftom

S

By:
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CERTIFICATE OF SERVICE

The undersigned, pursuant to the provisions of 1-109 of the Code of Civil Procedure, certif,tes and states

that true and accurate copies of the foregoing Notice of Motion, Shefsky & Froelich's Petition fbr Fees

and Costs, and Affidavit of Brian L. Crorve in Support were served on:

William R. Quinlan
James R. Carroll
John F. Kennedy
William J. Quinlan
QurNu,tr &CRTSHAM, LTD
30 North LaSalle Sheet
29th Floor
Chicago, Illinois 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
SIoIey AUSTIN BRowN & WOOD
Ten South Dearborn
Chicago, Illinois 60603

Floyd D. Perkins
Assistant Attorney General &

Bureau Chief of Charitable Trusts
OTNICP OF THE ILLINOIS ATTORNEY GENEN¡i-
100 West Randolnh Street
3rd Floor
Chicago, Illinois 6060 1

Naftali Michaeli
3263 North Street, N.W.
Washington, D.C. 20007

Robert P. Cummins
Cummins & Cronin LLC
77 West'Wacker Drive
Suire 4800
Chicago, Illimois 6060 I

by placing same in properly addressed, full first class postage prepaid, envelopes, and depositing same with
the United States Postal Service at 444 North Michigan Avenue, Chicago, Illinois, 60611, before the hour
of 5:00 p.m. this date, August 6,2001
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sent By: CUMñIINS & cBoNIN;

¡c<,1( '1
31 25780500; 29-Aug-01 12:58PM;

CuuMtNs & CnoNlN, [[C
ATToRN ty j AHt) üt)UN$F I l)|¡S

t7 wts-r wAcKtR DßlvE
5 UITE 4AOO

c Hl(ÀCO, ltLlNillS r'{lÊ{) I

PIIONE: (ll2) 578-050O
É^xr I.ll2l 578'ltl¡

TELECOPTER TR,{NSMTTT,ÀL CO\¡ER SHEET

I'ELEcoPTER No.: (207)326-7999

Pâge 1 /3

ßOBERT T. CUMMINs
/Èc@cumft lngtroñlÞ'cõñ

ïor

rlto[r^5 c. cRoNlN
lcc@f umm loJc rotì io. to nt

(202) 37t-6279

(3 l2)346-e4s3

K. Cbris Todd, Esq,
Neil M. Gorsuch, Ësq"

David E. Ross, Esq.

John H. Longwell, Ësq.

Lcona¡d Garrnent, Esq-

LawrencÊ Levinson" Esq'
David NovoselskY, Esq.

FRorrr: Robert P. Cummins

DÄ.TE', August 29,2001 Ttmn:

CLIENTIIIIATTERNO.: ?83 OPnn¡ron:

To'tAl uutrlBER oF PÀGE5 BEING SENT' INCLI'Ir,ING THrs PAç83

l2;53 pm

Message:

If you tlid not receive all pages, or if you have uny qucstions, please call (312)578-0500'

pw

4

IIIE INfOBM^TtrlN CSNTAINDD IN TH¡$ TI:I-BCOPIED MESS ctr lN(:¡.lJDlNG AI$II ENCLOSfTßES' lS 
^TTíIRNËY

f Rtvtlt;GËt ¡1,¡o,,on coNF-trruÑil^r. INTORITIÀTION rNl[NÞED ONLy FOR THE UsE oF THE IN)NIDIIAL OR ENTITy

NAMEIIAIIovEas¡npnüstte. TITEREVIEìY,DIssEMlNÀTI(}N,DIgTRIBtmoNioRCOTvtNGOFTHISCOMMIJNICAT¡ON
ByORTO,tNyOffnOfn¡n1'n¡nfHUlNr'¡:¡TuTuADIIRESSEEISSTRI(:TLYPRöÌIIBITEI). 

mYOtlHÀVEllECEIvEI'TIIIS
(..rDMMUNrctArtonwr,x*ón,FL-eA$ri rì|llrËDIÀTEL-yNrInF'yusByTELDPIIONI¡4 ANDRF.TIIRFTrllEoRIGrNAL MESSAGE

i'o us ¡r rfre neov u ADDRitss vl^ Trlt tr. $. Pos'l'ÀL sERvrcE' THÀNK Y{'u'
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Sent By: CUMMINS & ÛB0NIN; 31 25780500; 2S-Aug-01 12:sBPM; Page 2/3
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Sent By: CUI\TMINS & CHONIN;

ORDM.

31 25780500; 23-Aug-01 1 2:58PM; Pâge 3/3

ccG-N002

IN TEE flRCUIT COURT OF COOK COIFJTr, TLLINOTS

74 i' .ìt .f¿ltn,d Å î+¡/'
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No.

T

AUG 2 I z0flt

DOROTHY KNNAIRD'
JUDûÉ

DORSTHÍ BROIWN, CLERE OF Twn çIft:cal:olrRT OF COOtr gOItNrY, II¿INOIS :

q 3l ^ ccc.No0,2-lsou,lr/so/0o{rs4€o6ss)
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKEK a Director of the )
Terra Foundation for the Arts, ILIDITH )
TERRA, a Director of the Terra Foundation for )
the Arts, ALAN K. SIMPSON, a Director of the)

Terra Foundation for the Arts, )
)

Plaintiffs, )
)

v)
)

DEAN L. BLINTROCK, a Director of the Tena )
Foundation for the Arts, and RONALD )
GIDWITZ, MARGARET DALEY, a Director )
of the Terra Foundation for the Arts, ARTHUR )
HARTMAN, a Director of the Terra Foundation)
for the Arts, STEPHANIE PACE MARSHALL, )
a Director of the Terra Foundation for the Arts, )
THEODORE STEBBINS, a Director of the )
Terra Foundation for the Arts, TIIE TERRA )
FOLINDATION FOR THE ARTS, an Illinois )
Not-For-Profrt Corporation, JAMES E. RYAN, )
Attorney General of lllinois, FLOYD D. )
PERKINS, Assistant Illinois Attorney General, )

Defendants ì

AU6 Z 0 z00t

Case No. 01 L 009112

Hon. Timothy C. Evans

S'

TO o
KCO

TO

Defendant the Tena Foundation for the Arts (the "Foundation"), an Illinois Not-

For-Profit Corporation, by its attorneys, Sidley Austin Brown & Wood, hereby moves this Coutt

to enter an order transferring this matter to the Circuit Court of Cook County, Illinois, Chancery

Division, pursuant to General Orders 1.2 and 1.3 of the Circuit Court of Cook County' In

support of this motion, the Foundation states as follows:

NR
oIN
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l. Having failed in their multiple attempts before the Chancery Court to

upset an agreed settlement that they do not personally support, Plaintiffs' current action in Law

Division represents nothing more than their attempt to seek out another judge in another division

who they think may be more sympathetic to their claims. On three separate occasions over the

past month and a half, the Plaintiffs have been given the opportunity to present their arguments

to block the settlement and resulting Consent Judgment (which was entered on July 26,2001

after extensive consideration of the same matters alleged here by Judge Dorothy Kirie Kinnaird

on June 29,July 2 and July 24). Yet, on each occasion, Judge Kinnaird, who has presided over

the Buntrock v. Terra litigation, Case No. 00 CH 13859 (Circuit Court, Cook County, Illinois),

since its inception over 10 months ago, has found that the Plaintifß' allegations lacked merit. In

a blatant attempt to shop for a new judge, Plaintiffs then presented precisely the same allegations

that they raised in front of Judge Kinnaird in their current Complaint in the Law Division in the

guise of a new case, Case No. 01 L 009112.

2. On August 13,2001, at a hearing on Plaintifß' "Emergency Motion for

the Entry of a Temporary Restraining Order," Judge Sheldon Gardner, to whom the case had

been assigned, sua sponte and upon oral motion of the Foundation transferred the case to the

Presiding Judge of the Law Division for consideration of whether this matter should be

transferred to the Chancery Court, indicating on the record that he believed that this matter

should be before Judge Kinnaird. Given that Plaintiffs seek relief that is most appropriately

granted by the Chancery Court, and that Plaintiffs' claims in this Court mirror those already

presented to Judge Kinnaird, this Court should transfer Plaintiffs' claims to the Presiding Judge

of the Chancery Division for subsequent reassignment to Judge Dorothy Kirie Kinnaird.

2
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I. plaintiffs' Suit Must be Transferred because it Seeks Remedies Properly

Considered by the Chancery Division'

3. Transfer to the Chancery Division is mandated by the remedies Plaintiffs

seek and the General Orders of the Circuit Court of Cook County. In seeking to undo the

settlement agreement embodied in the Consent Judgment, Plaintiffs ask this Court for

declaratory and injunctive relief. Yet, General Order 1 2(2 lXbX1) of the Circuit Court of Cook

County exPresslY Provides that:

The General Chancery Section hears actions and proceedings, regardless of the

amount of the claim, concerning ,.. injunctions, temporary restraining orders '

declaratory judements, . . . andãll other actions or proceedings formerly

,ognirubiËìn cãurts of Chancery not otherwise provided for.

See General order 1.2(2.1xbxt) (emphasis added); see also Baal v. McDonald's corp ,gT IlL

App, 3d 495, 501, 422N.8.2d 1166, 1 172 (I* Dist. 1981) ("In general, injunctions rest on the

authority of courts of equity to restrain persons within their limits of jurisdiction from doing

inequitable acts to the wrong and injury of others.")(emphasis added); Brooks v' LaSalle

National Bank, 1 1 Il1. App. 3d 791, 801, 298 N.E.2d 262,269 (1't Dist' 1973) (the granting of

injunctive relief "resides in the sound discretion of the chancellor'")(emphasis added)'

4. Given this mandate of the General Orders regarding the types of cases

properly presented to the Òhunr.ry Division, it is clear that Plaintiffs have filed this action in the

\ilrong division. Under General Order 1.3(c)

Any action assigned to a judge that is determined by that judg:, whether by the

suggestion of th-e parties är o'therwise, to have been filed or to be pending in the

wrong departmeni, division, district or section of the Circuit Court of Cook

Courity, shallbe tiansfeneito the Presiding Judge of the division or district in

which'ii 
" 

p."dtttg f* the purpose of transferring the action to.the Presiding

Judge of tfre propJ, division oi district, or for reassignment to the proper section'

See General Order i.3(c) (emphasis added). Judge Gardner clearly recognized the requirements

3
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of General Order 1.3(c), and immediately transferred this matter to this Court for consideration

of reassignment. Because plaintiffs' filing of this action in the Law Division completely ignores

the mandate of General Order 1 .2(2.1XbX1), this cause must be transferred to the Chancery

Division under the requirements of General Orders 1.2(2.lXbX1) and 1.3(c)'t

il. Transfer of this Case to the Chancery Division would allow for Reassignment of the

Matter to Judge Kinnaird, Whose Lengthy Involvement \ryith and Consideration of
the Legal and Factual Claims Made by the Plaintiffs Would Foster the Most

Effìcient Disposition of this Litigation.

Transfer of this matter to the Presiding Judge of the Chancery Division would

also allow for subsequent reassignment of this case to Judge Kinnaird in the Chancery Division'

In addition to the mandatory transfer rules of General Order 1.3(c), General Order 1.3(d)

provides for transfer of matters to other divisions when such an action would further "the more

efficient disposition of litigation." See General Order 1.3(d). Here, Judge Kinnaird's extensive

involvement with the case giving rise to the Consent Judgment and her exhaustive consideration

of the exact claims Plaintiffs now present necessitate transfer of this matter to the Chancery

Division for reassignment to Judge Kinnaird.

5. Since Messrs. Buntrock and Gidwitz, two members of the Foundation's

Board of Directors, filed alawsuit against the Foundation, the three Plaintiffs in this case, and an

unrelated third party in September 2000, Judge Kinnaird has presided over all aspects of that

litigation. Over the past 10 months, Judge Kinnaird has become intimately familiar with both the

law and the facts related to this case, having frrst presided over four months of contentious

motion practice followed by five months of mediation sessions aimed at reaching an agreement

I 
An--v attempt by Plaintiffs to point to their 'Jury demand" as a reason for this Court to deny transfer to

the óhancery Dívision is unavãiling. The Supróme Court of Illinois has recently noted, "Conferring

4
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that would result in the dismissal of the Buntrock lawsuit. These mediation sessions eventually

led to the entry of a Consent Judgment and Order on July 26,2001

6. In the process of entering this Consent Judgment, Judge Kinnaird also

became intimately familiar with the claims Plaintiffs have made in the lawsuit they now seek to

present in the Law Division. Plaintiffs first sought to block the settlement through presentation

of a Motion for Temporary Restraining Order on June 29. Ãft.er hearing argument on this matter

at a hearing on the same day, Judge Kinnaird rejected Plaintiffs' motion for TRO and permitted

the Foundation to hold its properly noticed and convened Board meeting at which the settlement

was approved.

l. Three days later, on July 2, Judge Kinnaird again heard argument from

the plaintiffs that the settlement should be blocked, at which time the Plaintiffs filed a Motion for

Leave to File Written Objections and for an Evidentiary Hearing on the Proposed Settlement.

However, the Judge again rejected Plaintiffs' attempts to upset the settlement based upon their

personal dislike for its terms. In denying Plaintiffs' motion, Judge Kinnaird noted that "You

know, you've come into court and you've fi1ed a number of things, and they sound very, very

dramatic. But I don't see anything here supported by affidavit. I don't see anything here

supportive of any substance." Tr. of Proceedings, 7l2l0I, p.85. However, Judge Kinnaird did

permit any party to file a written objection supported by affrdavits after a motion for entry of the

Consent Judgment was formally presented.

8. Plaintiffs then got their third "bite of the apple" in late July after the

Foundation filed its Motion for Entry of the Consent Judgment and Order. On July lgth and July

jurisdiction in chancery is not excluding trial by jury." Martin v. Heinold Commodities. Inc., 163 lll. 2d

5
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20t", the Plaintiffs filed exhaustive pleadings objecting to the settlement, and seeking not only to

state various counterclaims against the individuals they have now sued in this action, but also

seeking to conduct limited discovery. After having reviewed all of the pleadings, exhibits, and

cases submitted by the plaintiffs, as well as the responses to these pleadings - a process that

required the judge to "devote her whole weekend" to reviewing the literally hundreds of pages of

documents - Judge Kinnaird then heard five hours of argument on July 24,2007 concerning the

very matters Plaintiffs now attempt to piace before this Court. At the end of that hearing, Judge

Kinnaird rejected plaintiffs' unfounded attacks on the settlement for a third time and entered the

Consent Judgment embodying the terms of the settlement.

g. Now, having had their exhaustive arguments repeatedly rejected in the

Chancery Court, Plaintiffs seek to present these same claims and arguments in a new division'

An examination of the Complaint Plaintiffs filed in the Law Division makes clear that all of the

allegations and underlying facts are nothing more than matters that have been previously alleged

and argued, and are an integral part of the proceedings before Judge Kinnaird in Chancery. See,

e.g., 1T 1 of Plaintiffs' Complaint (stating that the directors who voted for the settlement had

engaged in "a course of action antithetical to the best interests of the Foundation"), 11 6 (alleging

a,,tainted mediation process"),tï 43 (attacking the Attorney General's role in the mediation

process), fl 70 (alleging that each director who voted in favor of the settlement breached their

fiduciary duty to the Foundation), fl 80 (seeking "a declaration that the settlement is unlawful"),

flg3 (stating that the court "should enjoin" the directors' approval of the settlement asuhra

vires). Given Judge Kinnaird's extensive knowledge of and dealings with these claims and the

facts surrounding them, that the Court-ordered mediation took place in the case pending in front

33.71,643 N.E.2d 734,752 (1994) (quoting Gase v. E\,vine. 107 Ill. I l. l5 (1883))
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of her, and that the Consent Judgment embodying the settlement was entered by her, judicial

economy and fundamental fairness require transfer of this case to the Presiding Judge of the

Chancery Court for subsequent transfer to Judge Kinnaird under General Order 1.3(d).

CONCLUSION

10. The fact that Plaintiffs are now attempting to present their thoroughly

considered and repeatedly rejected claims in another division and to suggest that they are

somehow presenting a Law Division case is further proof that their present suit is nothing more

than a transparent attempt to shop for a division and a judge that they think might be more

amenable to their claims. Having failed in their numerous and exhaustive attempts to present

their claims to the judge most intimately involved with the Buntrock litigation and designated

under the General Orders of the Circuit Court of Cook County as the proper forum in which to

present their claims for equitable relief, Plaintifß now attempt to breath new life into their tired

and groundless arguments in the Law Division. Given the Chancery D.ivision's designation as

the proper forum in which to seek injunctive and declaratory relief, Judge Kinnaird's

understanding of and experience with the facts and law surrounding Plaintiffs' claims, and the

fact that the "claims" are an attack upon the settlement reached in the case in front of her and

embodied in an Order entered by her, this case should be immediately transferred to the

Chancery Division for reassignment to Judge Kinnaird .

7
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WHEREFORE, defendant Terra Foundation for the Arts respectfully requests that

this Court enter an order transferring this cause to the Presiding Judge of the Chancery Division

for reassignment to Judge Dorothy Kirie Kinnaird.

Dated. August 17,2001
Respectfu lly Submitted,

By
( tJ-^

e of the Attorneys for Defendant
The Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser

SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
10 S. Dearborn Street

Chicago, IL 60603
3121853-7000
Firm ID No. 38315

8

16di-002466



CERTIFICATE OF SF],RVICE

I, Stephen C. Carlson, one of the attorneys for Defendant Terra Foundation for the Arts, do

hereby certify that I caused a true and correct copy of the attached DEFENDANT TERRA

FOLTNDATION FOR THE ARTS' MOTION TO TRANSFER THIS MATTER TO TFIE

PRESIDING JUDGE OF THE CiRCUIT COTIRT OF COOK COLINTY, CHANCERY

DIViSION, FOR REASSIGNMENT TO JUDGE DOROTHY KIRIE KINNAIRD tO bC SETVCd

upon the foliowing counsel by messenger deliver:

William R. Quinlan
James R. Carroll
John F. Kennedy
30 N. La Salle Street
Suite 2900
Chicago, IL 60602

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800

Chicago, Illinois 60601

William P. Schuman
McDermott, Will & Emery
227 Wesl Monroe
Chicago, Illinois 60606-5096

and by facsimile and Federal Express to

K. Chris Todd
NeilM. Gorsuch
David E. Ross

John H. Longwell
Jide O Nzelibe
Kellogg, Huber, Hansen, Todd
& Evans PLLC
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
fax: (202) 32.6-7999

Floyd Perkins
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street

3'd Floor
Chicago, IL 60601

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street

Suite 1400
Chicago, Illinois 60602

Leonard Garment
Lawrence Levinson
Verner, Lipfert, Bernhard, McPherson & Hand

901 151h Street, N.W.
Suite 700
Washinglon, D.C. 20005

fax. (202) 37r-6279

C,ûÁl-
on this 17th day of August, 2001
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JUDITH
TERRA, a Director of the Tena Foundation for
the Arts, ALAN K. SIMPSON, a Director of the

Terra Foundation for the Arts,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AU6 I 0 2001

Plaintiffs,
Case No. 0i L 009112

Hon. Timothy C. Evans

DEAN L. BUNTROCK, a Director of the Terra

Foundation for the Arts, and RONALD
GIDWITZ, MARGARET DALEY, a Director
of the Terra Foundation for the Arts, ARTFILIR

HARTMAN, a Director of the Terra Foundation

for the Arts, STEPHANIE PACE MARSHALL,
a Director of the Terra Foundation for the Arts,

TIffiODORE STEBBINS, a Director of the

Terra Foundation for the Arts, TFIE TERRA
FOLTNDATION FOR TI{E ARTS, an lllinois
Not-For-Profrt Corporation, JAMES E. RYAN,
Attorney General of lllinois, FLOYD D.

PERKINS, Assistant Illinois Attorney General,

Defendants.

NOTICE OF MOTION

PLEASE TAKE NOTICE that on Thursday, September 13, 2001 at2.00 p.m., or

as soon thereafter as counsel may be heard, we shall appear before the Honorable Timothy C.

Evans in Courtroom 2001 at The Daley Center, Randolph and Dearborn Streets, Chicago,

Illinois, and then and there present DEFENDANT TERRA FOTINDATION FOR THE ARTS'

MOTION TO TRANSFER THIS MATTER TO THE PRESIDING JUDGE OF TFTE CIRCLIIT

COURT OF COOK COLINTY, CHANCERY DIVISION, FOR REASSIGNMENT TO JI'DGE

DOROTHY KIRIE KINNAIRD, a copy of which is hereby served upon you.

Dated: August 77,2001
Resp ectfull Submitted,v

(, tl,,-*
By

o of the Attorneys for Defendant
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The Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
10 S. Dearborn Street

Chicago, IL 60603
3t21853-7000
Firm ID No 38315
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. CERTIFICATE OF SERVICE

I, Stephen C. Carlson, one of the attorneys forDefendant TerraFoundation forthe Arts, do

liereby certify that I caused a true and correct copy of the attached NOTICE OF MOTION to be

served upon the following counsei by messenger deliver:

William R. Quinlan
James R. Carroll
John F. Kennedy
30 N. La Salle Street

Suite 2900
Chicago, lL 60642

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800

Chicago, Illinois 60601

William P. Schuman
McDermott, Will & Emery
227 Wesl Monroe
Chicago, Illinois 60606-5096

and by facsimile and Federal Express to

K. Chris Todd
Neil M. Gorsuch
David E. Ross

John H. Longwell
Jide O. Nzelibe
Kellogg, Huber, Hansen, Todd
& Evans PLLC
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
fax'. (202) 326-7999

on this lTth day of August, 2001

Floyd Perkins
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street

3'd Floor
Chicago, IL 60601

David A. Novoselsky
Novoselsky Law Offìces
120 North LaSalle Street

Suite 1400

Chicago, Illinois 60602

Leonard Garment
- Lawrence Levinson
Verner, Lipfert, Bernhard, McPherson & Hand

90l 15th Street, N.W.
Suite 700

Washington, D.C. 20005

fax. (202)371-6279

n î!( . {rP'^-
Carlson
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l'iR.
MR.
MS.
MR,
MR.
MR,
MR.
MR,
MR.

4-Sêp-0'l 4:24PM; Page 2/38

IN THE CTRCUIT COURT OF ÖOOK COUNTY, TLLINOIS
COUNTY DEPARTMENT _ CHANÇËRY DIVTSION

BUNTROCK,

P1 ai nti ff,
va, NO. 00 cH 13859

TERRA,

Defendant.

REPORT OF PROCËEDINGS had in the aþove-

entitled causê, bofore the Honorab'l e DOROTHY K.

KINNÀIRÞ, one of bhe Judges of said Division, had orr

the 29th day of Augustr, 2001.

PRESENT:

)
)
)
)
)
)
)
)
)
)

ROBERT CUMMINS
DAVID NOVO$ELSKY
SUSAN STONE
WILLTAM R. QUINLAN
BRIAN CROV,IE

JAMES WILSON
I¡IÏLLIAM SCHUMAN
FLÖYD PERKTNS
JAMES CARROLL

Ruby L, Pr r nce
Official Court Reporter
63 W. Washington St., Rm 900
Chìcago, Illinois ô0602
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THE CLËÉK: Buntroek -v- Terra, OO CH 1Ê3S9.

M$. STONE¡ Good firorning, your Honor.

ïHE COURT : Is 'i t? I 'm ¡sorry , I don 't meån to be

facetious. Let's start at t,he far right with some

plaintiffs over here.

MR. CARROLL: Good morning, your Honor. James

Carrol I on beha'l f of Buntrock and Bi g l e Ls.

MR. OUINLAN: Good morni ng, yaur Honor, Wi I j 'i am R.

Quinjän on beha'l f of Mr, Buntrock and Flr, Biglets.
MR. PERKIN$: Good morning, your Honor, Fìoyd

Perkìns en beha'l f of the People.

MS, sToNE: Gcod mornjng, your Honor. Susan Stone

on behålf of the Terre Foundation.

MR. SCHUMAN: Good mornì nE, your Honor. W'i 1'l i am

Schuman from McDermott, Will a Ëmery, on behalf of Dr.

Stephens.

THË COURT: Is Dr. $Lephens a party in my ÇaËe?

MR. SCHUMAN: He is not, but what I understand to

be up Loday has to tjo with fee petitions to be submitted

to your Honor, And as I underÉat,änd¡ the terms of the

sett'l emËrìL ag reernent thaL wou I d j ncl ude Dr . Et ephens ' we

have been caunseling hlm sínce Februåry,

And so when we saw the paÞers here

prov'ided to us by the Foundatìon, we thought jt was

2
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approÞriate to be here,

THE COURT: And that:s McDermqtt, ÌVill & Em6ry?

MR. SCHUMAN: Yes,

THE COURT: Good morning. I haven't seen you ìn a

long time.

MR - CROY,,E: Yeq, Judge, f 'm Br i arr Crçwe on behal f
of the fee peLition of Shêfsky & Froeìich.

MR. IiILSON: James lti'l son on behalf of the fee

Þel'i Ii oner.

THE COURT: Mr. Cummine, you're k'ind of separatirrg

yourself from the defendant, What's going on?

MR. CU|4MINS: Well, we're not partìes to a consent

decree, but I do represent l'1ì ss Terra, Dr - Tucker and

the Senator.

THE COURT: Okay,

VR. CUMMINS: What I suggested to Mr. Wilson,

because clearly there wÊË a misunderçtanding in his

communicatjon with Mr. Cronin, which I thought we had

clarif jed on Frìday, that a'l I of th'i s be continued to

the I 7th cf Septernber "

At that time some related ìssues that are

þefqre Judge Eväns may clear the air on some of the

issues pertìnent to this business of fee petitjons as

wel l.

4-Sep-01 4:24P|\,'l; Pâge 4/38
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So, our pÕsili0n iË that, 0f coursB,

peopìe Çan file whatever bhey want Lo fìle, but wjth

respect Lo Mr, Crowe and Mr, wilsÇn, their clients, my

clienter our clients, were not, never have been and are

not Çurrently the subJect of any aspect of that, consent

decree.

Arlri, therefore,

inconsistent ìn terms of their

continueçJ obligatìon to those

fee petìtions at thì s time.

THE COURT: I 'm sorry. I
last sentencê, Does bhat mean

add d with the Foundation

'i t is inappropri ate and

representati on or

fo'l ks not to be pursu ing

didn't understand that
that your cl j ênts ârè nof

g0tng to be tin af ition or they are going

to be submitt'i no

MR, CUMMINS; Not Çonsent decree

Judge, Whether or not the Foundatjon -is obligated to
pay Shefsky & Froelich or Tom, Djck and Harry, js a

matter that we w'i I I addr h and

,k. i i'c not

purnuant to this coneen*^ o*..**)
THÊ ÇOURI: We I 1 , i t sounds to me I 'i ke there's

prÖþaþlY the need for me to ad.iudicâte this fee

here becau as left ìn my

ËaËe. And I don't know what's happened since I sìgned

4
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my order on July 28th, except that I was advjsed by

Judge Gardner that a mâtter came in and that he sent it
Lo Judge Evans.

MR. CUMMINS: Right.

THË COURT: And I don't know what he did and what

was done and I haven't BÊen any orders, and I did not

get -- I had br jefed al l of the people in our djv'i sion

who were handlìng my ca'lì in my absence about all of my

Çase.s that I thought something might come in on, and I
did not hear from any of them that the motion Lo stay

hsd come in. T dìd not hear anytlìjrrg about a nolice of

appeaì . I don''L know what's gone on .

MR, CUMMINS: The case has Þeen appea] ed, your

Honor.

MS. STONE: May I address the Court,?

THE COURT: Tel'l the reporter, your name-

MS. STONE: Susan Stone.

MR. ÛUMMINS: Judge, I don't want to be rude to

Mìss S'Lorte, but before shs addresses the Court, you

should be advised Sidìey & Auet'in js a defendant jn a

lawsuit, We have indicated Lhat they shçuld not be

appearing en behalf of the Terra Foundation. ThaL's a

matt-er t.hat's currently pendìng before Judge Evans.

So, Mìss $t,one mây speak, but I just want
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the record to ref lect that she'g not Ëpeåking on beha'l f
of the Terra Foundation as far as we're concernêd-

THE COURT: Okay, but in th@

and Sictlêy & Auetin is cou nse 1 r Terr oundati on,

And t re is Court and I

think a couple of_thg Appeì late Court tl'rat have said

thät 9ìdI & Ëoundat .andI

don't know Èhat any othor judse h entered an ôrÊlÞF

M
So, on behalf of the Terra Foundat'ion,

what ie it that you would like to say?

MS, STONE: Okay. Yôur Honor severa'l things, first
just to bring yaur Honor up to date on t,he history of

what's gone on s'i nce F/e are ìast in front of you and the

conaent judgment.

9-tt-c-e-y ç-u-e¡¡re¿erLLhÐ c.pns e-n L j!d-qmcn--t, Þ y

Lhe Lerms of the consent judgment and t,he reso'l ution, .A_

new Þoa.rd-was formulated. The new di rectors became

directors effectjve with the ôntry of the consent

j udgment -

There has

the@,

Foundati on's bus'i ness i s

be e n,g- ueeling--o f t-h e--þç-ald-

tMtt't"

roceedi n

There were sevÊral thì n9ç that have been
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happened judicjally. Mrs. Terra, Dr. Tucker and Senator

Simpson, häve done severaì things, They have 'F j lerj a

Notjce of Appeal in Federal Court of the djsm'issal of

thêjr 1983 suit against the Attorney cenerãl.

I n add'i t'i on , they filed an aooeal of vour

Itll?lll entT ot_ tle_qgns,_en!-. ir{_dg.r'lqn!+ In addition,
they have done real i y what amounts to a sort of a

s_-l lerygtl elpe_el" f or

?gPq[e.þe ]ar:rs,r'i.t jn Law Divisien to again chal lenge ar

appeal your Honor's entry of the coneent judgment,.

That was what wae filed origìna1ìy ìn

f rc¡nÈ of Judge Gardner. ¿udge qaf-dreJ:_seid--L-¡êliãve-

the c

can quote me on that but what he I

appro riate u to Ju Evans as head of
Läw Divisjon to do the reaseignment.

ïHE COURT: And has Judge Evans done anything yet?

¡4S. ST0NE: Nç. Ihåt '¡r'i 1l bç up on the 13th, I
bel ieve iL'e the 13th.

THE COURT: of Seplember?

MS, STONE: Yee, That is up for the consideratjon

of the reass'i gnment and the conêol'i dation back to you.

Also up at that Lime, your Honor, 'i s tha

motion by Attorney tummins on behalf of Mrs. Terra, Mr.

1
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Tucker and Senator Sìmpson to challenge S'idley & Austjn

to strjke the pleadings that we filed <¡n behalf of the

Foundat ì on .

ïhey have also sought to file an amended

comp'laint. Leave has not yet been grânted, That is the

compl a j nt that makes reference to $ìdley a ,A,usti n and

Wi nstort i n wh ich they, ì n eÉ;senÇe, seek to dì squal .i f y

us, It is yet another attack tln uË.

THE COURT: Okay, wel'l let's not attâck whatever it
'i s they're doing, I juet want Lo know where it 'i s,

MS- STONE: fn terms of what is up today as I
understand it, the 'i ssue of fee petitions are up -i n

front of ypur Honor.

THE COURT : Okay , 'l et' s j ust stoÞ one noment . Has

there been any emergêncy motjon or anything fi1ed,

motions to etay, änyLhing involving my case in the entry

of a consent decree?

MR. CUM|\4INS: Other than Lhe appeal.

THE CôURT: Just a notice çf a¡rpea'l . There hasn't

been -- a docketing statement hasn't been rJone, no

emergency motions, ne relief asked up there and, no

relief asked of any of the people 'i n my division,
sìtting ìn my stead about that consent decree?

MR. CUMMINS: We'l 1, not quìte, but I want to be

4-Sep-01 4:25PlVl; Page 9/38
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caref u'l thât I don' t m'i scharacteri ze somethi ng .

What took place contrary to what Miss

Stone suggests is that there was an atLempted biessing

of l-he socalled ner+ board members.

Unfortunateìy, lhey were apparenLly and

providentla'l1y advìsed Èhat somehow, pur6uanf to your

o/ der , they at¡ Lomat ì caì 1 y became sotneth'i rtg . $o, we

moved for a temporary restrainìng order before Judge

Gardner.

THE COURT; Is that before Judge Gardner? Okay,

di d he deny that?

MR. CUMMINS: No, ma'am. What he did do was when

all of thê defendants in the newìy initiated 'litigation

said, hey, \.re're not going Èo do anything, the þoard

won't take any actjon, that became moot.

When we appeared before Judge Evans last

Friday, Thursday or Friday, it was agaìrt agreed that

things would remain staLus quo untj l Judge Ëvans had a

charioe to consìder a'l I of thase issues on September

13th.

THE COURT; Was there ever an order entered either

by Judge Gardner or Judge Ëvans, preserving the stai-us

quo and Þreventjng the Foundation from going ahead and

doi ng 'i ts bus i ness?

I
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MS. STONE: No.

MR. ÇUMMINS: oh, yes, Mjss Stçne may sayr ñÕ, þut

aÈ the hearing, and ÞJe've got a Lranscript, at the

hearing everyono said thÊ board wil'l *- they were going

to have a mËeting, .Judge, on -- they proposed to have a

meeLing on August 14th. The baçis for the temporary

restrajnìng order was to stop that from takiñg place.

The mee t ì ng h,as cance'l 'l ed and j t was

agreed and underslcod that' no fl¡rther action wouìd be

taken and thatTs what has been Lhe status since then,

THE COURT: But there was no -- my quest-ion was

rea'l 'l y had there been an order entered? i{as there an

order that said status quor everyþody's agreed?

MR . CUMMINS: No, 'Lhere' s a trangcri pt that

reflecte --
MS. STONE; Your Honor, for the record, I need to

correct a misimpressìon ihat's be'i ng left here- I thi nk

that's an jnaccurate portraya'l of what happened. There

was ån initial board meeting heìd wit'h the new þoard.

fHE COURT: Wherr was thaL?

Ms, STONE: That was August 1st'

IHË ÖOuRTt And that's when the new board was

el ected?

MR, CUþIMINS: The new di roctorç --

10
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MS. $TONË: Pârdon fie, i f I may respond to the

Judge's questìon because I bel ieve she addressed it l-o

mè.

The new directors became directors,
becane direcùors automatìcaily uÞon your entry of Èhe

consent judgment on the 26th of July.

A rneeting was held wjth alì of the new

directors. Mre. Terrâ, Dr. Tucker and senator Simpson

opposed the holding of that meeting. The meet'ing

neverthel€ss Þrógressed.

At that meeting there were elect'i on of

new officers, nêw committee chairs, There were

discussìcns of other aspects of Foundation business.

There were disÇussìons about future meetings that would

be heìd, eL cetêrä.

Another meeting was ùhen scheduled to

tal<e pl aËe on August, Tuesday, A,ugust 14th. Orr Monday

August l3th, Mrs. Terra, Dr. Tucker and Senator Simpson

went in, in front, of Lhè Law Divis'i on iudge, Judge, I

bel'i eve was it Gartiner or Evane, to tr.v t'o stop Lhat

meetì ng -

Because it iË the Fcundation's posit'i on

that this case does not belong in Law D'i visìon, this is

really juçb another bite al the app'l Ê to try Lo gÊt

11
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anoLher judge --
THE COURT: Let's not charaçterize iL. Go ahead.

HS. STONË: WÊ belìeved jt was not appropriate for

him to exercjse jurisdiction. We voluntariiy agreed to

cancel that meetìng'

There was no agreement t'hat the

Foundation wou'ld come to a grincJing halt and would stop

conducting business whatsoever.

To the contrarY there was actuaì1Y

diecussion at that meeting that wìth proper notiÇe' with

five daye proper notìcer You would be back alld any

future TRos they wanted to þring would be brought in

front of you,

Eo, there was no agreement to chill

everythi ng --
THE COURT: 9o, there have been no other board

meetings since the August 1st board meeting?

MS- STONE: That is correct.

THE C(IURT: ,And we have new officers, pêople âre

signing things, going along, operating the business! and

the Foundatjon js going under the djrection of new

offi cers?

MS. STONE: Correct-

TllE COURT: And the etaff and the Foundation ìs

12
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taking its directjon from the new officers?
MS, STONE: That i s correct,
ïHE COURT: And there's þeen no moLion or order or

anyLhing êntered by anyone Btopping âny çf that frotn

happen i n9?

MS. STONE: That is correct.
MR. CUMMINS: Wel1, Judge, êxcuse me just one

second. Yqu asked a very simple quest,.ion. At the

August 1st meetjng, wêrê Lhe new board members elected?

THE COURT: f meant the officers. Hcw about the
offìcers. They were elecled, rjghL?

MR. CUMMINS: Judge, êxcqse me, mây I just make

this observatian, nobody was eJected, Nobody was

elect,ed at that þoard meet,i ng,

Whåt they did do at thaL board meetìng

was aLtempt to vest Mr, Marshall ËieId w.ith some

authorjty, who had not been elected a board memþer, and

that'E one of the problems-

But ali or- this, mÕst respectfully, will
get sorte.J ouL jn the 'l jt jgat jon lhaü's currentiy
pending before Judge Evans,

A'l 1 I'm suggest-i ng, sinca Judge Evans is
going to be ru'ling on lhese mâtt,erÉ on the 13th of
September, he's holding a hearing botir wibh reçpect to

13
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the S'i dley probìerns that we've addrêssed and wiLh

reÉpeÇt to this transfer motjon that is before Judge

Evans, which we are vigorously opposing, all I,m
suggestìng is lhere's no fjre here, Let's 1.lâjt untjì
September 17th. That's why I suggested you just
continue this.

No ona lìds contaçtsd, for e¡amp1e, Miss

Belloyrs aþouL fee peLitrons, assumihg arguendo, that,s a

more appropri ate matLer before you, we rquggest jL isn't,
but no one's contacted Lhem. No one conferred with Lhe

lawyers jn Washington on this subject.

I got word äbout thjs, yes, and I said
let's ho'ld our horses. Ihere,s no rush, no need to rush

this given the complicated naturÐ of these proceedings.

THË COURI: l.lel l, eome of these lawyers have been

involved in Lhis ca$e eince it s in Se tember

n

MR. CUMMINS : We1 'l , Judge , none of t 1 r e

are .starvì ng, I mÊan, you can take judìcial notice of
Lhat . I mean, my goodness.

THE COURI: How can I take judiciaj not,ice that
they' re not starvi ng?

MR. CROWE: f have been talkìng about my famj'l y

eating tuna fjsh and now it's cat fopd --

14
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THE CôURT: I think he said someth'i nS about a Çloth

coat and a whole trurrch of other stuff in the caat.

MR. CUMMINS: He mây stjll be. I'm not even sure

he's not still on the public dole ìn some way-

THE OOURT: I don't think so, In any event, why is
ìt a rea'l ly b'ig deai for er bod who wants a

fee pet'i tjon on f

MR. CUMMINS: Can I suggest one.

ïHE COURT: Yes.

MR. CUMMIN$: Let's assume I'm Çorrect that yc¡_ur_

c<¡rrserrL dec ree

our folk- LeL's ässume also that's thero are other

problems with that consent decree,

My position, with respect tc my resÞected

col ìeagues, Mr. Crowe and Mr, Wi lsorr, who I would 'l jke

to see make as much money âç they can, and I'1'l tell you

this when I look around and see how many 'lawyers are

showing up on a routine motion Iike this, two or three
'l awyers f rom law f irms, thaL raises å question to rne

about whq *i s - gqjng !q*þç üeç jdie"g .L{ha! f ee-s ar.,

THE COURT: We11, I th'ink ort
decree says I have to do it, -elq .1 !'' 9lg.e_t*È_9_*go it,,__1. .
have Lo lrave the fee Èìtions
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MR. CUMMINg: If

-- we ere noù part1 ss

this consenl decree.

4 - Sep - 01 4:27PM;

the consent decrêe affeçts

-Iheir cl ienlç are not
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Èhose

rties to
Your consent decree cannot affect.

parties thaf, to that decree, ït's å
Þ%

settlement, Judee Tt.'s noÈhing more

THE COURT: I don't reaiìy understand why Mrs-

Terrâ, Senator Sìrrrpsorr anrl Dr. Tucker wouId be objecting
to anything that their former attorneys are submittjng
as far ås have the Foundatjon pay the fees, whether

there's a conoenL decrêe or whether there is not a

consent decree- Thei r ion has been from day one,

that the atjon should pay the fees. F_v_eryb_o_dv_ 9ise_
'i s now a ree

And now their attorneys, theìr former

attorneys, maybe not their second attorneys and naybe

not their third attorneys, but t*
are sa êt, us'ì id

MR. CUMMINS; All rjght, Judge, that's not a

prob 1 em . t's address that wi -We

don't addres-s thaÈ wi th your Honor rnost- respectful ì y.

you -- jn our judgment, and T say this
with the utmost respêct for this Court, y-oq -hqyå np!h.if:_s

to say about what M'i ss Terra, Mr. Tucker or S¡¡naf-or

si n do vis-a-v rs or how

16

1
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get pajd if they're ent to .jd thê
Foundat i n. Let's addr tLo the foundation.

THE COURT: So, you want Mr. Ç e nnd Mr trJ i I an¡

tos
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t
directors of t,he Fou ä d have the F1 t
stâff or what ver revì ew i t ancl oav ì t o rlâv ì f ?

MR. CUMN4INS: We1 1 , what I suggest that I th.i nk,

melkes better sense t,o do it thìs way, is thaL Mr. Crowe

and Mr. þ{i I son ¿rnd I conf er wi th our c I i onts and

discussion the appropriate way to dea't with thjs ieeue
gjyen the complex procËdural issues that are currently
before Judge Evans and before the Appelìate Court,

That's what I suggest.

MR. QUINLAN; Your HonoFr mây I be heard?

THE COURT: Wel1, T realìy clon,t have any problem

wìLh anybqdy þeing heard. I do have a problem with my

whole ca'l 'l being ruin for thjs morning because T need to
kincj of be on time here,

I dort't have a moLjon to sLay my

decisiorr. I don't have anyt.h'i ng f rom the Appei late
Court that stays it, I have an order thaù I entered

that was shown as this çase is done T only thing

that' the f

M$. STONE: And you altso reLained jurjsd-i ction for

17

tì
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the purposee of enforc,ing the consent judgment_ That,s
ìmportant to note. That,s paragraÞh 1G.

MR. QUINLAN: your Honor, I just want to proffer
that I surely have ouestions about Mr. Cummi ns stand.i ng -

He hjmself, by hjs own admjssion here,

H,1 ltl t_lti q*gensent deçf_s_e*

He has filed an objection to it, and your
Honor has ruled on that and he has appeaìed that
decjs'i on. He now stands before your court, I don't know

on whaL basis, and Må-fte*€er*itian.g,f
c<¡urrse 1 of is no 'l art hin he has

has nothing do

I

Lo do with it and b his ston.
So, I don't know whaL he's talking about,

about his objection and frankly his suggest.ion about Lhe

board hearing this, et cetera, ìs contrar.y to the very
order that your Honor haS entered that, he has objected
to thaL is now a fjnar order, which you have reta-i ned

jurisdiction to enforce.

As far as Judge Evåns, T was at the
hearjng in front of JudgÊ Gardner and ,trldge Gardner

took no action whatsoever, Hjs only conoern was to
preserve thjs for you when you camê back so that he

would not jn any way .interfere with your casê.

He found lhis to be lhê sâme oase, if not

18
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the related case, if not the same câse. Ihe only th.i n9

he t,ransferred it to Judge Ëvans for was for
rease i gnmeht,

They have fiìed I number of motions, but
the on] y motion that's pend'i ng that wir'r be heard on the
1Sth js the reassìgnment back here to the Chancery

Divjsjon and to your Honor. That's what's at ìssue.
THË COURT: fs ühis thing before Judge Evans

totally argued? I meân are wB --
MR, CUMMINS: Here,s where that stands _--

THË COURT: And he's suppose to give a ruìing on

the 'l3th?

MR- QUINLAN: He has asked for briefs to be fì led
ând briefs are bei ng f .i led and he wi'l I then hear

argument on the 'l gth.

THË COURT: What day are t,he briefs due?

MR, QUINLAN: Our brjefs were filed on Monday and

their reply js due Frìday?

THE CQURT: The onìy reason I'm askjng on timjng as

to whether anything is really Soing Lo happen on the
13th, you ai I know we have a chief judge election the
nigfrt of the 12Lh and it has been set over for day two

tc the 13th, and we're either going to be ìn the mjddle
of that electìon, he's either going to be chìef judge

19
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that mornìng or somebody êlse is going to be, and I'm
just wondering are you aÇt,ually going to have an answer

on the 13th. Is Lhat's what's expected?

MR. QUINLAN: The way it rvould if we göt a judge to
come ìn from Peoria. I assume your Honor ie correct,

TllE COURT: I'm wondering if you think you're

real¡y going Lo get a ruling thal day ôn thìs whole

i ssue?

MR. CUMMINS: f do. Yes, f do.

THË COURT: okay.

MR, ÇUMMINS: Let me suggÈsb somethìng, first of
a'll, Mr. Quinìan haa måde a number of inaccurate

sùatements. I won't try to clarify all of those, but

he's made a couple of inaccuråte ËtaÉements.

Why am I here? I'rn here because I

represËnt Mre. Terra, Dr. Tucker and Senat,or S'i mpson

I'm here because their law ers are at tiv
or tacitìy gíving Eome credencÊ to this consent decree

that'e not i n t r That's why I want

this cont*ìnued.

Wi th respect t,o the br i ef i ng sc,hedu'l e

before Judge Evans, 1'll tell you precisely where that
stands. The final reply brjef on the motion to transfer
was fiìed yesterday, on Monday. What is today¡ Orì

20
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Monday.

And on Friday of thjs week, Sjd'ley a

Aust'i n wi I I rosÞond to our rnot ion to have thei r-

pleadings strìcken and thejr appearance stricken.
We will fjle a reply br.i ef to that a week

from Frìclay, which I guess js the Bth of SeptemÞer.

THE COURT: So, I just wånt to l<now if .i t's set for
ruljng Òf' argum6nt-t

MR, CUMMINS: it's set for ruling on SeÞternber lgth
aL 2:00 o'clock. Judge Evans has already had a

preliminary heari ng on this when he set up th,i e briefing
schedule. I sxpecL Ltrere's go.ing to be a ruJ'i ng that
day,

THE COURT: Let's me have Mr. NovoÊelsky introduce

himself and lhen I need to rnove on w'i th what I've got

today.

MR. NOVOSELSKY: Good morn"ing, your Honor. David

Novoseìsky, I apologì ze for bejng late, but my

oo-Gounse-ì has abl y argued, I 'm sure.

THF ÇOUFT: He certaìn1y hao and you'rÈ not rushing

in with any kind of order frç¡¡ the Appellate Court right
now, are you? I mean, there's nothjng now?

MR, N0V0SEL$KY: I wasn't antìcipating one, yol¡r

Honor, but if you want I can g<: get one,

21
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Ne, I had to deal wjth what I have,

Judge since ìt's rny rnqtion --
Your moLion is to set a deadline for

ftrs for hearing.

It's for hearing, okäy. h/ell,-_I*

this case are 01n

Vê

a l'l counseìs at the säde time to
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t ime

this case

THE COURT:

MR. CROWE:

THE COURT:

the filing.
MR. TRÕWE:

THE COURT;

ant i t,

to be in the multiples, hundreds of thousands of

dollars¡ ûrây be even pass â million-
They

thaL are goìng tç be

the fee petitions of

are g[ going tç be fee petit,Ìqns

ckl reYiewed. I need t

show that I can check ând seð if one

three hours for a very uick ço

some els cha

ane person brought aver 4 .lâþr

tn

c0mes

morÈ

r

and another l brou t
AncJ I keefr rea'l ìy good

to court and who ìs here and whether f

day.

noLes of who

thought thaÈ

'l awyers came than were nscessar to come on a

And, so, I'm going to be spending a long

gojng through whatever Lhe fee petìtions are in
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MR. CUI'4MINS: I hope yau made that note today,
J udge -

THE COURT: Yes, I'vô noted thaL Mr. Novoselsky has

corne to and we've one, Lwo currenL 'lawyers fqr at least
for -- well ilo, wë only have one for the Foundatjon,

MS . STôNE : We a'l ways have one ,

MR. NOVO$ELSKY: I'm just here lo watch and learn

u

THE COURï: I understand. Sr, I'l þe looking õt
all the biìls eventqall , but the earl iest that thjs
happens -- I mean , r¡L_c*qåe__ig*g_q1k I haven't stayed

anything. The Appellatê OourL hasn't stayed anything,

Nothjng else has been consolidated wìth this case, As

far as I'm concerned, case ver exce r if
or rga fee tition has

@
And I think it's total'l y reasondþle to

requirB any 'lawyer who thinks that they are entitled to
fees Under the consent qjCgfe_e to give lhem a period ofæ
time to get thoee foe petìtions on filo,

MR. cRowE: .Un-de.e-åtffi"Ug*gs-ef-:åg l,te,ve sot a

motion to advance pending before you and you reserved

ruljng.
THE COURT: And your moüion says, Mr, Örowe, that

ï
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you wanl iL done by tomorrow, the 31st, Friday.
MR. CROWE: J hope you prioritize ours, Judge,

because our petition has been before you for a long,
lorrg L'i me,

THE COURTT Let me ask everybody e.l se, when,s the
Foundat'i on ready to get jts on f i le?

MS, STONE: Fjrs¿ of all, the found at ion warlls the
right to r'e d to the âô ong C'

g-! ftQ [ "-c,aun,se- ls ¡
ïHE COURT: Of cÇurse, everybody,s going to have å

chance to do that.
MS . STONE : Because äjS^*tbç-_fgLJrrdaf.j on_:

måte nsible for this and it is the
foundatìon which has n S

frhed i rectors who are vêcl

Page 25/38
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in this lawsu'i t,
If you read the language carefully, the

Foundation did not obrigabe sidrey & Austin to present
ite fees, your Honor, for revjew_

Sidley & Austin has been presenting iLs
fees Lo the Foundatjon, Those have been reviewecf by the
rLC throughout the pendency of this lit'igalìon. Those

fees have been discussed and resolved. So, we ere not
camlng t.o with a fee petition

24

on y reasonaÞl e f
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ïHE COURT: Eo, yau're being paìd by the Foundatjon
now and you do not ìntend to submit a fee petition?

MS. SïONE: That' s correÇt , your Honor. lrle ' re not
ob1 i gated to do ühat *-

MR. NOVOSELSKY: So, we're clear, your Honor, we

jntend on behalf of our clients to vigorously object to
the sweetheart deal as i t sounds I .i ke -- you know, úur.

people have hirêd us. They think our feÊs are just
wonderfuJ Çoming out of somebody else's pockeL, the
Foundation. We don't think'i t's cash çow.

-qgr- rye ' " .af- -9-quiq-e*,.-.WËtnt.,,t¡a".Jïåk-*-i t, cJ,e¡ll*

on the recor'd Lhat we vigorously intend, wherever the
forum is, !q_ e"q-h**r..f-. alf* fçeg_þS_ .l_g_vjg!!e_C*þx s_çme.b-o"d]É

.tgEggl-rgiÞI Q i4þ-he.l --than -"omehody - w-iÈh an .i-n"hereur

terest in payìng or nöt

MS- STONE: Your Honor, I object to ths

Çhårãcterization of the Ëþreêtheart deal.

THE COURT: I underst,and --
MS. $TONE: If I may just make one statement, the

Foundation who has hired couhsel, has had Lo pay for
counsel, and has a way to settie this entjre djspute and

aglgg gg, includin
pggP_]s*whç-"håLe**SLqe-d*-3il_e--*F*o:¿n*oe-tj"qn-.-

THE COURT: Anybody who's not otherwise being pa.id,

z5
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o beì ieves

of the Çonsen

this
, they are

entitled to fees, which arÊ rìot d othsrwise

are not going to þe paid, unless A Çourt ordef öomes

ordering them to be paid, hgp_Jn_UJjept'amÞe¿'1 h to
set those fee p 'itions on tl ¡ FT

And I wì'l 'l set this matter for status

right after the 13th, ììke maybe the lbth- Let me 'look

at calendar to make Fure there âren't any holidays I,m

interfering with or anything, and seÈ it for risht after
that so that anybody who, âny fee petitjon that's fìled,
gets sent to all counsel of records in this case.

And anybody who feels they're in a

peùition, definitely ùhe Foundation, but anybody else

where they're going to want to say someLhing about them,

I don't know thât, thË consent decree prov'ides

qbjectjons to êâch other fee petitions, but I don't
think it does, but I thjnk I'm goìng set thjs for a

perÌod of tim€ for the FoundaLioh to read these and te1 'l

me how long you rea'l ly need to respond. I'm not

adjçdÌcating t,hese fee pet,ìtions. I'm noL setting the

heari ng date ri ght now, but, I th i nk that 'i t's reasonab'l e

to say, Oêt them on fjle by the 1öth.

Anybody who thinks they're entitled to be

26
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paid, and I'm going to set Lh'is in the afternoon at l:00
on the 14th, which is the day after -* ie that the day

somethìng is suppose to happen?

MR. CUMMINS: V,Jould you mì nd doing that on Monday

the 17th? I'm going to be tjed up in courù in ÐuPage

al I cJay on 14th,

THË COURT: I won't do'i t. Rosh Hashana beg'i ns a[

sundown the 17th, If I do ìt at 1:OO o'çlock, is that
goìng to affect anybody goìng off early? Juçt want to

make sure.

MR. NOVOSELSKY: I bel'i eve Mr. Çrowe w'i i 1 be

leaving earljer so he oan go to thê synagoguê.

THE COURT: I just want to make sure, Maybe

somebody from Sidley, maybe sornebody from McDermott. f
just want to make sure.

MS. $TONE: Is there any way we Çan do it Êar'l ¡er

that day?

THE COURT: I,.dell, I iust want to make sure. I'm

fully booked jn the morning. In fact, I'm fuì1y booked

in the afternoon. T was giving you the lunch hour,

MS. STONE: You anticjpale this to be a long

hearing with argument ar merely a short Êtatus hearìng

Lo see where we stand?

TllE coURT: Why don't I do it at 10:o0 o'clock in

?7
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the morni ng?

MR. CUMMINS: Judge, I'm in a healing before Judge

Shader jn Federal Court on the mornjng of the 17th'

Thaü's why I suggested the afternoon. If you want to

pueh j¿ lster jn the week, that's fjne wit,h me. I don't

care -

THE CÕURT: The next two days, some peop1 e take

two days for the holiday. f want t,o make sure I'm not

doing anything that's jnterfering with anybody's

hol i day.

MR. CUMMINS; Hcw abçut ths z0th?

UNTDENTIFIED SPEAKER: Judge, the 20th I'm ín

Baltirnore.

MR, CROI.IE: Should we Lake your noon hour, Judge *-

THE COURT: What was the problem with the 14th?

Why dontt we just have some people come jrl <¡n the 14bh?

MR . CUMMINS 1 Because I 'm i n heär'i ng before Judge

Duncaft in DuPage county.

THE COURT: And what time js lhat healing?

MB. CUMMINS: It's probably going to iasÈ most of

day because it's the Çross-examinat'i on of a witness'

THE COURT: Can Mr. Novoselsky come in and teil

what the position of --
MR, NOVOSELSKY: If it's juet a statuËt your Honçr,

28
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THE COURT: Tt's just a status to see what the

respanee time is goìng to be for the fes petjtion and

somebody to tell me what happened the day before.

MR, TUMMINS: Rìghl, Just ä m'inor footnote, your

Honor, I was --
THE COURT: A quick minor footnote. I real'l y

destroyed my caJl.

MR. CUMMINS: I was oÈherwjse engaged at the tjne
of the proceedings before Judge Gardner, but Mr.

Novose'l sky presented the Lemporary reeLra'i n'i ng order,

and there have been a couple represÊntations to the

Court thjs morning that there vlas no agreement, that
there would be a, essentially a status quo and that no

action wou'ld be taken by the Foundation's board without

appropriate notìeÊ to' everybody,

And to the extent that anybody wants to
persist in that positìon, I thìnk Mr. Novose'lsky Çan set

the record straight on that.

THE COURT: I don't really need to have it set

etraight. I have nothing in front cf me. My question

was a very s'i mple one; was a court order entered Lhat

memorial'i ¿ed Èhe keepjng of t,he ståtus quo, and the

answer was no court order was entered. Ee, thatts alJ I

wanted to know.

"Q
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MS. STÖNË: 'l :OO o'clockf your Honor?

THE COURT: 1:00 o'clock on SÊptëmber 14th. You

have untjl the closts of business SeÞLember- 1Oth, J!X_
attorne Ë irtue of the filin of
th'i s case the entry of the consent decree.*
they're enti tled nt rnust be

Pâge 31 /38
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âpprovéd by a court order, needs to fj'l e a fee petiLion

by the close of business that day.

MR. CROI./E: ,And alì objectìons to those petitions

wil'l be fìled by Èhe 14th.

HS. STONE: No.

THE COURT; No, On the 14th, wê will set the

schedule for -- becauee we'll seÊ whåt we have,

MS. STONE: The Foundatjon is entitled -- pardon me

I want to clarify because I hear colloquy between

counge ì s .

The Foundaticn does haye the right at, the

appropriate time to file wrjtten objeclions to any of

Èhe fee petitjons, we jusl haven't set the date for ìt,
THE TOURT: I'm not putting that, ìn an c.¡rder, I'rn

goìng to take a loÞk at the consent decree, I assumed

thât hhe FoundaLion --
MR. QUINLANT Paragraph 12, yoLrr Honor --
THE COURT: would þe f i'l jng objectìons, but that's

3ô
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Sent By: CUMMINS & CHoNIN; 31 25780500; 4-Sep-01 4:30Pli/; Pâge 32/38
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wrong?

¡,lR, QUINLAN: That is noL Çorrect. Mäy I speak?

Your Honor, it prov'i des it1 Paragrãph 1?, reasonable

âttorney fees 'incurred by the Foundatjon's directors jn

connëct'i on with tlrjs lawsuit as determined by the Court

shall be paid þy the Foundation.

The very reä.son ìt was not t'o go Lo the

Foundatìon is t,hat they were part of the litigat'ion, and

there was an adversarial posìtion by everybody.

THE COURT: Well, the Foundation does know -- the

Ëoundat'i on right now doesn't know what iL's pos'i tìon is,

okay?

Miss $tona is not going to be abìe eay

right now what Lhe pos'i t'ion is qrrtil she has the fee

petitions. Let's her get the fees petitions --

MR. QUINLAN: That nlay a1l be true' your Honor' but

the Court's order specifi cal I y so provi des. There's

ançther jssue aþout protocoì and the f'ìling of any

dclcuments re1 at i ñg * * of the f ee .

This is an ongoìng case, 4.5 your Honor

oÞvjçusly Çan see here" Ther-e ìs a very great conÇerned

about revealing documents ând jnformatìon that invoìve

altorney/c'l ient privi lege, work Prodtlct, strategies and

that k'ind of th jns

31
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Sent 8y: CUMMINS & CH0NIN; 3t 25780500; 4-Sep-01 4:30Pll/l; Page 33/38
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There has to be some protected order

and, frankly, it should be present,ed soleiy to the Cqurt

f or the Court t ç cons'i derati on.

The amount of the fees may be disclosed.

Tho affidavit supporting it maybe disclosed, but any

other information seems to be mo6t appropriat,e undÊr

theae Çjrcumstances that they should be subrnjtted to
your Honor for your Honor's consìderat-ion, and iL'g not

an objectìon process here. No oþjection process is
provided for. Second of aì 'l , we have an ongoing case --

THE COURT: Are you suggestìng that anyÞody who has

a fee pet'itìon that wants to suþmit it, shou e doinq

iÈ qnde-Lrc.al?

MR. QUINLÂN: sofar as any of the backu document

ìs concB wh i ch 'i nvol ves dJgç*qssJsrr=-*vi+h--cJjêät€r-

which isçqvers strategy, whioh disccvers al'l those

Lypes of things, those have to be protected,

THE COURT: Do you put those in your b'i I'l s?

MR. 0UINLAN: Of course. t- æ hose are co comi tants

you're meeting with peop'l e, you're djscussing things.

MR. NOVOSELSKY; þkL:$p.-nc't bouÞC þy Èhe--Êör.lêe$i

dg-öfeê.-_ We dldn_'t Ag¡,ee to jt, For them to say nÇw we
d;€

can't object because Lhey agreed to conceal --
MR. QUINLAN: They are bound by the cçnsent deçree

32
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Sent By: CUMMINS & CRONIN; 31 25780500; 4-Sep-û1 4:30P¡,ll; Pâge 34/38
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MR. NOVOSELSKY: You are we --
THE COURT; I'm going Èo ask you âli to siL down.

I'm go'i ng to f inish rny cal L You might get reca'l led

around 12:00 o'cìock at the râtè things are going or

later, exc€pt that I have a meeting at the offices of

the $upreme Court al 12:OO and I'm going to be there.

$o, I don't know when you're going to get recalìed.

If you all persist ìn talking at the safiê

Lime, it's just going to be a really long day here.

I don't know how many tìmes I can say and say jt over

again, and I don't know if I have a communication

problem and you're noL hearing me well, þut you're going

to Çome back on å status. And the status is going to be

oh Fr jday the 14bh of September at 1:OO o'cì ock.

By that Lime these fee petitions wìl'l be

filed. I'm thin bef

under seal in ¿his case, and I LrusL that if there ìs

hìghly confjdential information in bi I ls, that everybody

will have the ocd senee C'l erk

of the Court, and thsre may be a procedure where you

file somethjns and then you say, you come in on a motjon

and you say, ln to f i'le a more f ith

the Court or whatever and this is the reasan.
%@
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Sent By: CUMMINS & CHoNIN; 31 25780500; 4-Sep-01 4:31PM;

But your fee petitjons, .if anybody wants

to f ile them, they're due the .l 0t,h. I will see you on

the 14lh , and thaL w.i ì I be for sêhedu I i ng the hearì rrg

dal,e on the fee petjtion.

And at that time, at 1:00 o'clock on the

l4th, we will find out if any party jn this case feels
that they are in a pos'ition or they have a right to
object to any fee petìtlon and why and how that
ob¡ection shall be done.

MS. STONE: But they should be served on counsel,

Pâge 35/38
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is that Çarrect?

THË COURT: Yes. ,Atryi,h i rrg you' re ol

anything you file with the of the Court and w'i th
obviously geLs served o

MR- CROWE: ï hear you, your Honor. We understand,

THE COURT raw me u p an order.

MR. CUMMINS: One final point, ds I understand that
we will receive the biìls that Sidley & Austin has

submjtted to the Foundation? My cIients, as boar-d

members¡ wÕu1d like to eee'those.

THE COURT: Well, your clients as board members cärì

exercjse their rights as boards members with the board

to reteive whatever, but you don't need to do that
requee-L in front of the CourL, Thank you.
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Sent By: CUMMINS & CRoNIN; 31 25780500; 4-Sep-01 4:31 PNI; Page 36/38
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MR. CUMMINS: I hope you hávê â nice holiday.

MS, STONE: Your Honor, Ï got to let you go because

youtve got a big call, I just want to make certain thal

pêop'le wil I be f i l ing fee petitions in enough deta j l

that we will have the opportunìty to make any

i nte I ì ì gent obj ecti ons --
THE COURT: If yeu don't believe that there's

sufficient deta'il, you Çån certainiy raise that issue

when I see you agajn.

MR. NOVOSELSKY: And we wì 'l I object to Sì d ley's

fees 'i f they're not submitted at the same tjme as

everyane else, your Honor.

THE COURT: Would you plêåse ca'l 1 the hext matLer?

(WHICH WERE ALL THE PROGEEDINGS HAD. )
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Sent By: CUMMINS & CRoNIN; 31 25780500; 4-Sep-01 4:31Pll,l;

IN THE CIRCUTT COURT OF COOK COUNTY, ILLINOTS

COUNTY DEPARTMENT - CHANCERY DIVTSIÔN

f, RUBY L. PRINCE, an Official Court Reporter

for the Circuit CourL of Cook County, County Þepartment,

Chancery Divìoion, do hereby certjfy Lhat I rçported in
stenotype the proceedings had at the hearing of the

aforementjoned cause; that I thereafter caused the

foregoing to be transcrìbed into typewriting, wh'ich I
hereby certify to be a'true and ¿ççr¡¡ate transcli pt of

the proceedìngs had bef<¡re the Honorable Dorothy K.

K j nnaj rd, Judge of sai d court.

Page 37l38

of
08

ial
01 92

Reporter

Dated thìs 4th day
çf $eptember, 2001.

36
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Sent By: CUMMINS & CHoNÏN; 31 25780500; 4-Sep-01 4:31 P[4; Page 38/38

IN THE CIRCUIT COURT OF COCIK COUNTY, ILLINOIS
COUNTY DEPARTMENT - CHANCERY DÏVISION

I , lhe HonÇrab'le DÔFOTHY K ' KINNAIRD 
' 
Judge of

Lhe circuit court of cook county, presìding Judge at tho

hearing of the aforementioned cause' do hereby oertjfy

thât the above and foregoing 'is a true and correct

Report of Proceedings, had at the said he¿rring'

AND, FORASMUCH, THEREFORË' as Lhe matters

and Lhings hereinbefore set forth do not otherwise fully

âppear of r'ecord, the attorney for the

Lenders th.is ReporL ôf Proceedings and prays that the

same tÌtay be sea'l ed by the judge of this court pursuant

Lo tha stat,ute in such cage made and provided'

wl-ll0H IS ACCORDINGLY DONE this

day of ' 19-'

JUDGË
Circutt Court of Cook CounLY,
Ll'l inoìs

37

16di-002508



sent By: CUMI\]IINS & CBoNIN;

RoHtAT P. cUMMIN'
f p c{bcil mn 1n 9c ron l¡. Êôñ

Cun¡¡,il¡ls & Cnor.¡,N. ILC
AI IORNEYS AND C()UNJEtORS

7t \ryt$f wAcKtR DRtvE
5Lilf t 4ð00

CHICA(ìO, ILLlNOlS ú060t
PH()NE: (Jt2) f tÞ-0500

f,\Xr (JI2) 578-l2l{

31 25780500; 4-Sep-01 4:24Plil; Pâge 1 /38

TALECOPIER TRANSMITTAL COVER STMET

To¡ K. Ch¡is Tocld, Esq. Tor,BcoprrnNo,r
Lawrençe Levinson, Esq.

Fnotrt: Robcrt P. Cummiru

D¡tn: September 4, 2001 Trur;

CLIENT/MATTERN0.:283 Ornn¡,ron:

Tor¡l, NUMBER ôF FAçEs BE¡NG SENT, INCLUDIN(; TH¡s FAcEt

'IHUMAs c. (:RONIN
l Ec@c uñ d ¡ D9r t ott in. c o ñ

(202)326-7qee
(202) 37t-6279

4:09 pm

pw

38

Mcrsuge:

Ifyou did not receive øll pages, or ifyou have any queslions, pleuse call (3 I 2)578-0500.

TIfE INFQITMATION (I()FITAINED IN TTII9 TTI,ECI}I¡IEÍ' MEgSAGE, INCT,(INTNG ÀNT EN(ILOEURES, IS ÄI'¡'ORNDY
IRMLECÉI} ANDiOIT CONI'IDENî'L{I- rNr,'OR¡vl,â,'l'lôN rN'I'ËltDËD ONI-Y t'OR'tHE t,!t[ oF TTIE ÍNI}IWDIIAL OR ENIITY
NAMEr)^A{)VE^"qÀDDXES.SEE. THE REVrE\Y! r}llrsEMrN^TrON, f]rliTRrB(tTIONTOR COTYING OFTIIISCOIIITIUNI(:A1'rON
EY OR TO AÌ{TONE OTHER TIIAN TIIE INTENDED ADDRESSEE IS STRICTLY PROIIIBTT'¡:I). IF YOTI HAVE RECEIYED TTIIS
COMMIJNICATfONINnRROR'l'l.llillJEIMMEDIATELYN0TIFYtISBYTELEITIIONE,ANDRDTI)ltN î'H.UORIGINALMESSACE
TQ IIS AT THE ABOVE ADI,RESS VIA 'I TTf, U. S. POSI'ÂL IIERV](]E. HANK YOTI.
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Sent By: CUMMINS & CHoNIN; 31 2s780500; 6-Sep-01 3:42PlVl; Pâge 3/g

IN THE CIRCUIT COURT OF COOK COUNTY, ILLTNOIå I I F t\
couNTy DEPARTMENT, CHANCERY DMSION l- I L E U

DEAN L. BUNTROCK, et aL,

Flaintiffs,
v.

JIIDITHTERRA, et al',

Defendanfs.

0l $EP -6 Pil.Ð ajl

No. 00 CH 13859
Hon. Dorothy Kirie Kinnqird

TTIE PEOPLE OFTHE STATE OF
ILLINOIS ex TeL JAIvIES E. RYAFI,
Attorney Geneml of Illinois,

PIaintiff-Intervenor,

JUDITH TERRA, et al.,

Defendants.

NO

TO: Sço Attached Service List

PLEASE TAKE NollCE that on Friday, September 7,20Q1 a$!t'#*rll appcar

beforc The HonorableDorotþ KirieKinnaird, or any otherjudge sitting in her stead, inRoom2302,
Riohard J. Datey Cente¡ Çhicago, Illinois, and then and there presont Dcfcndants' Agreed

Emergency Motion for Extension of Time, a copy of whioh is attashed hereto and hereby served

upon you

Dated: September 6, 2001

One of the for Defendants

Robert P. Cummins
Thomas C. Cronin
CUMMINS & CRONTN, LI,C
Firm ID No. 37288
77 Wcst'Wackcr Ddve, Suite 4800

Chicago, Illinois 60601

Telephone: (3 12)578-0500
l'acsimilc ; (3 L2)57 8 - lZ3 4

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

d*SHl,tllItttf'fot'tto"

",r 0HÀHCERY DlY.ffi*

v
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Sênt By: CUI\,{MINS & CHoNIN;

DEAFI L. BUNTROCIÇ et al-,

PIaintiffs,
v,

JIIDruH TERRA, et al.,

Defendrnte.

31 25780500; 6-Sep-01 3:42PlM;

rN Tlt0 cIRcuIl couRT oF cooK couNTy, TLLINOIË
COUNT]Y DEPÁ.RTMENT, CHANCERY DIVISION .

Page 4/9

)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

F'l'LgÐ
,q fF -6 Pll '€: 2?
4ryilI_çi,ftlffiofteqË,

*þ çHÁHCËRY 01v,.

r,ro.ró@G---f È-filFfrs.ffi 
qtr

Hon. Dorofhy KiriÊ Kinnf,ird
THEPEOPLE OFTHE STATE OF
ILLINOIS ¿x rel. JANIES E. RYAll,
Attomey General of lllinois,

Pla intiff-Inf ervenor,
v-

JUDITH TERRA, et al.,

Defendants.

IIEFENI}A¡ITS' AGREED EMERGENCY MOTION
F'OR EXTENSION{}F TIME

Defcndants Judith Terra, Paul Hayes 'fucker and Alan K. Simpson move this Honorable

Cou¡t for an ext€nsion of time to and including Monday, September 17, 2001, within which to

address this Court's order of August29,200l.

Because defendants Terra, Tucker and Simpson are not pffties to the cônsent

judgment/settlement which is the subject of this Court's order of July 26,2001,These parties and

their counsel must yet address the pressntation of billing statements to the Foundation for prompt

payment pur$uant to the indemnifÏcation provisions of the Foundation's by-laws.

16di-002512



Sent By: CUI\,11\IINS & CR0NIN; 31 25780500; 6-Sep-01 3:42PM; Page 5/9

Inasmuch as the Foundatíon is a party tù the settlemenVoonsent judgment, the Foundation

may deem itnecessarJ to submit the Ter¡a/Tucker/Simpsonreimbursement dernmds andrelated bills

to this Çourt for approval pwsuatt to the July 26, 2001 ordcr.

The movants, on the othcr hand, havc sought appcllate review ofthe July 26,20Q1 order aud

haveinitiatedindependentproceedings(i.e.,CivilAction0l L009112)seekingforesolve,interalia,

important public policy issuçs. Such appellate review and movants' other independent causcs of

action oreate a oiroumstancç such that Tena, Tuoker and Simpson require an additional seve ral days

to implement a demand for payment without corupromising their position or claims a¡ asscrted or

to bÊ asserted in such other proceodings,

While the rnatter of payment of attorneys' fees is of critical importance to Terrq Tucker and

Simpson who have already invesûËd substantial sums in defendingthemse [vcs, they and their counsel

rcquirc the additional time to prudcntly and appropriatcly pursuc thcir rcimbursement remedies,

The rurdersigned has consulted with Mr, Perkins, Mr. Carlson ofthe Sidley firm, Mr, Canoll

ofthe Quinlan firrn, and Mr. Schuman of the McDermott fimr, and they have agreed to our request.

Whercfore, defendantsTerr¿, Tuckerarrd Simpsontespectfully requesttheybe grantedto and

including September 17, 2001 within which to address this Court's order of August 29, 2001.

Rcspectfi¡lly submitted,

JI.JDITHTERRÂ, PAUL HAYES TUCK.ER
and ALAN

Robert P

Cummins & LLC
Drivc, Sui(e 4800

Chicago, lL 6060I
Teþhone: (3 l2) 606-8605
Fax (312) 578-1234
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Sent By: CUMMINS & CRoNIN; 3t 25780500; ô-Sep-01 3:43PM;

K, Chris Todd
Neil M. Gorsuch
David E. Ross

Kellogg, Huber, Hansen, Todd
& Evans, P,L.L.C.
l6l5 M Street, N.ìil., SuitÈ 400
Washington, D,C. 20036
Telephone: (202) 326-7900
Fax: (202) 326-'/999

Leonard Garment
Lawrence Levinson
Vemer, Lipfert, Bernhard,

McPherson & Hand
901 1sth Strect, N.W,, Suitc 700
Washington, D.C. 20005
Telephone: (20?) 371-6000
Fax; (202) 37t-6279

David A, Novoselsky
David A. Novoselsky & Associates
120 North LaSalle Strcct
Suite 1400
Chicago, IL 60602

.Å.tt o r ney s for D efendønt s

Fage 6/9
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Sent By: CUMMINS & CRoNIN; 31 25780500; 6-Sêp-01 3:4sPM; Page 7 l9

CERTIFICATE QF SERVICE

The undersigncd certifies thathe cattsed a tme and accurate Çopy of the foregoing Noticç of
of Emergency MotÍon aud Defcndants' Agreed Motion for Ëxtension of Time to be served on flre
parties listed on the attached Service List via facsimile on the 6ú day of 2001

Robert D¡.

16di-002515



Sent By: CUMMINS & CRoNIN;

William R. Quinlan
James R, Ca¡roil
John F. Kennedy
WillÍam J. Quinlan
Qunu,eu & CRISHaM, Lro.
30 N, LaSallc Street, 29rh Floor
Chicago, IL 60602

William F, Conlon
Stcphcn C, Çarlson
Susan A. Stone
Lori L. Roesçr
Snmy AusrrN BRow¡¡ & Woon
Ten S. Dearbo¡n Street
Chicago,iL 60603

Joel J. Bellows
Laurel G. Bellows
Bellows and Bellows, P.C.
79 West Monroe Street
Chicago, lL 60603

31 25780500;

DnilcL. EuNrnocH, nrnu
v.

Junrrn TERnL, nr rl.
00 crr 13859

SERVICELIST

6-Sep-01 3:43PlVl; Pâge 8/g

Floyd D. Perkins
Barry S. Goldberg
Assistant Attomey General &

Bureau Chicf of Charitablg Trusts
100 W. Randolph Street
3'd Floor
Chicago,IL 60601

William P. Schurnan
McDermott Will & Emcry
227 West Monroe Steet
Chicago, IL 60606

Brian L. Crowe, Esq.
James D. Wilson, Esq.
Shefsþ & Froelich, Ltd,
444 North Michigan Avenue
Suite 2500
Chicago, Illinois 6061 I
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Sent By: CUMMINS & CRoNIN; 31 25780500;

IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOTS
COUNTY DEPARTMENT, CHANCERY DIVISION

UllA-Ft L. BUNTROCK, et al,,

Plaintiffs,
v.

JUDITII TRRRA' et al.'

Defendants.
No.00 CH 13859

Hon. Dorothy Kirie Kinnaird
TTIE PEOPLE OF TF|H STATE OF
ILLINOIS exr¿l. JAMES E' RY.AN'
Attorney General of llliuois'

Plainúiff-IntcrYçnor'
Y.

JUDITH TERR4'' et nl.'

Defendants.

AGREED ORT}ER

t'Ills CAI_]SE COMING ON TO BE I'IEARD on f)efendants' Agreed Emergency Motion

For Extension of Time:

IT IS HEREBY ORDERED by agreement thal defendants' motion is grante d and defendants

have to and including September 17 , Z00l to respond to this Cor¡rt's order of August 29, 2001 .

DATED: ENTERED;

Judge

6-Sep-01 3:43P|\,'l; Pâgê S/S

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Sent By: CUMMINS & CBoNIN;

ROBtRT l'. CUMMINs
rn( @c u mnì ¡d 5c / o ô ¡ û.r'o m

To:

Fno¡rr:

31 25780500;

Cun¡rurNs & CRoNTN/ LLC

6-Sep-01 3:41P1\,ll; Page 1 /9

^, 
toRNEY5 ANO COUNStI (:ll(S

tt wtsf w^Cl(ÉR L)ttrvE
SUlrt ¿800

cHtcAüû, lLLtNols 60ar(t I

PHúrNt; {.t t2) 578-0500
f 
^Xr 

lJì2) 57ð-12t4

K. Chris Todd, Esq.

Lcona¡d Carment, Esq.

Lalvrrcnce Levinson, Esq

David Novoselsky, Ësq.

Robcrt P. Cummins

Tr1ÕM^S C. CRONTN

Tel,ncoprenNo.; 202-326-7999
2tJ2-37t-6279

312-346-9453

3:25 pm

pw

9

TELECOPIER TR,{NSMITTAL COVER SHEET

D¡rs: September 6,2001 Tln¡E:

CLIENT/ÙIATTERNO.:283 OFCR^TOR:

ToTAL NUMBER OF PAGES BEING SENT' TNCLUDING ,TT|IS PA(iE;

Ifyou did nat reçeive pages, or ífyou huvø uny questfutnt, pleuse cull (3 t7

THÉ IN}.'()RMAT,TON CONTÄINÉD IN TIIIS TELECOPIEI} MWSSATiE' IN(:I,IIÍ}INIi ANV ENCI'O$IJNEÍi' ISi ATTORN}:'Y

IRÍVILEGED ÂND/OR CONFIDENTI/TI, IN}'OTTMA'ITON TNTENDED ONLY FOR TIIE IISE OF TIIF- INDWIDI]AL OR ENTTTY

NAÌVfED 
^BOVE 

ÂSAnDREli¡tiEE. 'rHE REVTE\y, Dt$SDMTNaIION.DISTRIDIÌITON.OITCOIYIIIö ÛS IIlrsCOMlltUNl(iÁl'foN
Iry oR T0 AN yoNE OTIIDR TIIAN TrrD INTENDED ÁDIIRE$BAE Ig $TnTCTLY PROHInITEÍ), IF YOL1 II^VE RECEMD TIIIS
coMnftrNIC^TT(tNIÊtERROR,pLE¡tsEtñrMEDl TËLYN0il'YLISBY'I'LLIPHONII,ÀNDRËTURNTHEoRlclN^LMESS GE

TO trs AT TIIE ABOVE ÀDDRESS VIÄ THE (r. S. FOST^[, ttERVl(:E, r'H^N K YOtl,

Messagc:
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Sent By: CUMMINS & CBoNIN; 31 25780500;

Cur"rMtNS & CnoNtN, LLc
ATTOFNEYS ANtr COU NãEçÞR9

77 WFsI WACKER DRIVE

SUITE 4SOÔ

cH tcaGo, jLLlNol5 6otol

TELEPHO NEI (31 è) 57e-Q5OO

F,ÀCgl MILE; (31 Êt 678-tÈ34

September 6, 2001
Rr)ùEÞr Þ. çuMMrNF

6-Sep-01 3:42Plvl; Pâge 2/e

rrqH^t ç, r.FoNrN
l6ÊÈcurnÍìrnictÞñ tn-coñ

Chicaso. IL 60602

Atfu- tu63- ofl oê

VI,{ EAÇ$IMILE

William R. Quinlan
Jamcs R. Canoll
Johrt F. Kennedy
William J. Quinlan
Quiulan & Crisham, Ltd.
30 N. Lasslle Strtet, 29'h Floor

William F, Conlon
Stephen C. Cnrlson
Sus¿n A. Stone

Lori L. Roçsçr
$idley Austin Brown & Wood
Ten S. Dearborn Street
Chicago, lL 60603

Joel J. Bcllows
[,aurel G. Bellows
Bellows and Bcllows. P,C
79 Wcst Monroe Street
Chicago, IL 60603

RPC/pw
Enclosure

Floyd D. Perkins
Bary S. Coldbcrg
Assistant Attorney 0cneral &

Bureau Chief of Charitsble Trusts
100 W. Randolph Stroot
3d Floor
()hicago, ll. 60601

William P. Schum¡n
McDermott Will & Emery
227 Wcst Monroc Strçct
Chioago, IL 60606

Brian L. Crowe, Esq.
James D. Wilson, Esq.
Shefsky & Froclioh. Ltd.
444 North Michigan Avcnuc
suirc 2500
Çhicago. lllinois 6061 1

5. atwhich timc I will aÞpçar
su aspects ofthe casc.

Re: fiuntrockv. Tcrru

Dear Colleagues:

Judge Kinnaird will enter our tgreed onder tomorrow at 9:l
No onc else-neecl to bo ìn attcndsnce and I obviously will not ady'reris
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IN THE CTRCUIT COURT OF COOK COUNTY, ILLTNOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

BTINTROCK and GIDWITZ,

Plaintifß

No. 00 CH 13859

TERRA, et al.,

Defendants.

THE PEOPLE OF THE STATE OF

ILLINOIS,

Plaintiff-Intervenor,

TERRA, et al.,

Defendants.

MQTION FOR ENTRY OF'PROTECTIVE ORDER

plaintiffs, Dean L. Buntrock and Ronald Gidwitz, by and through their attorneys, Quinlan

& Carroll, Ltd., hereby move this Honorable Court for the entry of a protective order protecting the

confidentiality of attorney invoices being submitted in this case. In further support of their motion,

plaintiffs state as follows:

1. On July 26,2001, this Court entered a Consent Judgment and Order ("Consent

Order") settling this matter. That Consent Order provides inter alia for the reimbursement of

reasonable attorneys fees and costs incurred by the Plaintiffs as determined by the Court' (Consent

Order, T 12.)

Z. On August 29,2001, this Court ordered the petitions for fees and costs to be

submitted purguant to the Consent Order and filed with the Court by September 11,2001.

VS

)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

vs

Doc:l 82669
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Subsequently on Septemb er 7,2001,this Court modified its order allowing parties additional time

to file any petitions.

3. Concurrently with this motion, Plaintiffs are submitting to the Court a petition for

attomeys fees and costs pursuant to the Consent Order entered Júy 26,2001'

4. The specific provisions of the Consent Orderprovides that the reasonableness ofthe

fees and costs claimed will be determined by this Court. The Court has already recognized that

highly confidential information should not be filed with the Clerk of the Court and that the parties

could file a motion with the Court to protect such inform ation. See Transcript of Proceedings from

August 29,200I,p. 33 attached as Exhibit B'

5. The information communicated to a client in an attorneyinvoice is highly confidential

and protected by the attomey-client and work product privileges. Indeed, this conf,rdentiality is

incorporated into the federal rules governing the submission of fee petitions. ,See, Local Rule,

Northem Diskict of lllinois, 54.3(dX1) ("These records may be redacted to prevent disclosure of

material protected by the attorney-client privilege or work product doctrine'")'

6. This litigation is ongoing, despite the settlement, as is evidenced by the director

defendants' several collateral attacks on the consentjudgment and order. lndeed, a notice ofappeal

has been filed in this matter challenging the Consent Order. Additionally, defendants Tucker, Terra

and Simpsonhave filed an action in the Law Division, Tucker et al. v' Buntrock, et aL,01 L 009112'

which challenges this Court's entry of Consent Order. Several motions to transfer and/or

consolidate the Law Division action have been filed. Those motions to transfer are fullybriefed and

are scheduled to be heard on Septemb er L7,200lby Judge Evans. If the motions are successful, the

Law Division action may be consolidated with this case'

2
Doc:1826ó9
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j. For these and other reasons, it is clear that this matter is ongoing and Tucker, Terra

and Simpson intend to continue to attack the entry and terms of the Consent Order'

8. The sensitive attomey client, work product and confidential information contained

in the attorney invoices submitted by the Plaintiffs must be protected. See, e.g., People ex rel. Ulrich

v. Stukel,Zgllflll.App. 3d 193,201,689 N.E.2d 319,325 (1st Dist. 1997) (recognizing that attorney

billing records may be privileged). Protection of the confidentiality of these invoices would be

appropriate under any circumstances, however, considering the ongoing nature of this dispute, it is

all the more imperative that a protective order be entered by this Court.

WHEREFORE, Plaintiffs Dean L. Buntrock and Ronald Gidwitz respectfully request that

this Court enter a protective order protecting the confidentiality of the attomey invoices submitted

by the Plaintiffs in corurection with their petition for fees and costs, and for such other and further

relief that this Court deems just'

DATED: September 14, 2001

Respectfully submitted,

DEANL. and RONALD GIDWITZ

By:
One of Their Attorneys

WilliamR. Quinlan
James R. Canoll
QIJINLAN & CARROLL, LTD.
30 North LaSalle Street-Suite 2900

Chicago, Illinois 60602

(312) 263-0900
Firm I.D.: 33745

J
Doc:l 82669
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIYISION

DEAN L. BLTNTROCK, aDirector of
the Terra Foundation for the Arts, et al

Plaintiffs,
vs.

JUDITH TERRA, aDirector of the

Terra Foundation for the Arts, et al',
Defendants.

No. 00 CH 13859

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attomey General of lllinois,

Plaintiff-lntervenor,
vs.

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, et al.,

Defendants.

NOTICE OF MOTION
TO: See Attached Service List

PLEASE TAKE NOTICE that on september 20,2001at 11:00 a.m., or as soon thereafter as

counsel may be heard, we shall appear before the Honorable Dorothy J. Kinnaird, or any judge sitting in

her stead, in the courtroom usually occupied by her in Room 2302 of theRichard J. Daley Center, and shall

then and there present the attached Motion for Entry of Protective Order, a copy of which is attached

and hereby served upon You.

Respectfully submitted,

DEAN L. and RONALD GIDWITZ

By:
One of Their A

William R. Quinlan
James R. Carroll

QUINLAN & CARROLL, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0900
Firm ID #33745

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Doc; I 8270 I
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CERTIFICATE OF SERVICE

The undersigned, being duly sworn on oath, deposes and states that she caused true and correct

copies of the attached Notice of Motion and Motion for Entry of Protective order, to be served on

September 20r2001, as indicated on the attached service list.

Underpenalties as provided by lawpursuantto Section l-109 ofthe

Code ofCivil Procedure, the undersigned certifies that the statements

set forth in this instrument are true and correct, except as to matters therein

stated to be on ìnformation and belief and as to such matters the undersigned

certifies as aforesaid that he verily belìeves the same to be true'

Docrl8270l
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Dean L. Buntrock and Ronald Gidwitz v

Judith Terra, Paul Hayes Tucker, et al'

No. 00 CH 13859

SERYICE LIST

Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief of
Charitable Trusts
100 W. Randolph Street

3rd Floor
Chicago, Illinois 6060 1

(Via Messenger Deltvery)

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603
(Via Messenger Delivery)

Donald G. Mulack
McBride Baker & Coles
500 W. Madison Street

40th Floor
Chicago, Illinois 6066 I
(Via Messenger DeliverY)

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd &' Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036
(Via U.S. Mail)

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand

901 15th Street, N.W. Suite 700

Washington, D.C. 20005

(Via U.S. Mail)

Robert P. Cummins
Cummins & Cronin LLC
17 W. Wacker Drive
Suite 4800
Chicago,IL 60601
(Via Mes s enger D eliverY)

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor
Chicago, IL 60606
(Via Messenger Delivery)

David A. Novoselsky
Novoselsþ Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602
(Via Messenger DeliverY)

Naftali Michaeli
3263 N Street N.W.
Washington, D.C" 20007
(Via U.S. Mail)

Doc; I 8270 I
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MR. NOVOSELSKY: You are we --

THE COURT: I'm go'ing to ask you all to sit down.

I,m go-ing to f inish my cal 1 . You mìght get recal led

around 12:OO o'clock at the rate th'ings are goìng or

later, except that I have a meeting at the offices of

the Supreme Court at 12:00 and I'm go'ing to be there'

So,Idon'tknowwhenyou'regoìngtogetrecalled'
If you all persist in talking at the same

t'ime, ì t's iust goi ng to be a real I y j ong day here '

I don't know how many times I can say and say it over

again, and T don,t know ìf I have a communicat'ion

problem and you,re not hearìng me wei1, but you're go'ing

to come bacft on a status. And the status is going to be

on Fr.iday the 14th of september at 1:00 o'clock.

By that time these fee petitìons wjll be

fì]ed. I'm not goìng to order that anyth'ing be f iled

under seal in thìs case, and I trust that if there is

highly confidentia1 informatìon ìn b'i 1Is, that everybody

wi'l I have the good sense not to fìle that with the clerk

of the court, and there may be a procedure where you

file somethìng and then you sâY, you come in on a motion

and you sâY, I'm going to fìle a more full copy w'ith

the Court or whatever and this is the reason'

.1.J
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IN THE CIRCUTT COURT OF COOK COUNTY, ILLINOIS
COLTNTY DEPARTMENT, CHANCERY DTVISION

DEAN L. BLINTROCK, a Director of the
Terra Foundation for the Arts, et al..

Plaintiffs,

JLIDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P I ainti ff-Int ervenor,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

' IIEES AND COSTS OF DEFENDA¡ITS ALAN S

JI]DITH TERRA. AI\D PAUL IIAYES TUCKER

Defendants Alan Simpson, Judith Terra, and Paul Hayes Tucker (collectively,

"Defendants") respectfully move the Court for an order directing the Terra Forurdation for the

Arts ("Terra Foundation") to pay their attorneys' fees and costs pursuant to the Restated Bylaws

16di-002530



of Terra Foundation for the Arts ("Bylaws") and the Court's order of August 29, 2001.' In

support hereof, Defendants submit the Declaration of Leonard Garment. Defendants further

incorporate by reference all pleadings, fîles and records in this action; material that may be

judicially noticed by this Court; the presentations and arguments of counsel, if any; and other

such matters that the Court may properly consider, and in further support state as follows:2

L Since May 18, 2001, Verner, Liipfert, Bernhard, McPherson & Hand ("Verner

Liipfert"), has represented the Defendants - each of whom is a director of the Terra Foundation -
individually in the above-captioned matter.

2. Vemer Liipfert is a full service national law firm with a trial court and administrative

law practice consisting of general litigation as well as specialized litigation in the fields of

corporate transactional, intemational trade, white collar crime, energy, environmental and

employment law. Over half the attomeys at Verner Liipfert are currently practicing before

regulatory agencies and State and Federal trial and appellate courts across the country. In

addition, the firm's corporate law group advises major U.S. companies and foundations on

litigation and related corporate governance issues. The Tena matter at Verner Liipfert is under

the supervision of two senior members of the firm - - Leonard Garment and Lawrence Levinson.

' Defendants' substantive and procedural objections to the Consent Judgment and Order of July 26,2OOl
("Consent Judgment and Order") are well-documented. During the August 29,2001, hearing, however, the Cou¡t
invited all parties to file petitions for attomeys fees if they are entitled to payment either (l) "by virtue of the consent
decree" or (2) by "the filing of this lawsuit." Aug. 29,2001 Tr. at26. Defendants are entitled to payment of their
attomeys fees by "the filing of this lawsuit," see qenerallv Terra Bylaws Art. X $ a, and thus are submitting this
petition pursuant to that instuction, without prejudice to thei¡ objections regarding the substantive and procedural
propriety of the Consent Judgment and Order."

' The fees sought in this Motion do not include fees and expenses for performed but as-yet unbilled work. It
also does not include fees and expenses associated with future work on post-fiial motions or any appeal.

Accordingly, Defendants anticipate filing a supplemental motion for additional fees and costs at a later date.

2462248 \.DOC
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3. Leonard Garment is an experienced trial lawyer who has been long active in complex

litigation in Federal and State courts. A graduate of Brooklyn Law School (1949), Mr. Garment

was Chairman of the Litigation Department for more than a decade at the New York law firm of

Mudge, Rose, Guthrie and Alexander. Mr. Garment served as an Assistant and Counsel to

President Richard Nixon (1969 - 1974), Assistant to President Gerald Ford (1975), Counselor to

Ambassador and Senator Daniel P. Moynihan and to U.N. Ambassador and Pennsylvania

Govemor William Scranton. He was Counselor to the United Nations Delegation (1975 - 1976)

and U.S. representative to the U.N. Human Rights Commission (1975-76). He served as

Chairman, Commission on the Federal Judiciary of Senator Moynihan (1976- 1988), Vice

Chairman of the Second Circuit Nominating Commission (1979 - 1980), and was a member of

the Committee on the Judiciary of the Judicial Conference of the United States. Before joining

Verner Liipfert in 1998, Mr. Garment was a partner at Dechert, Price and Rhoads and at

Dickstein, Shapiro & Morin, where he specialized in all aspects of Federal and State litigation.

4. Lawrence Levinson received his LLB from Harvard Law School and upon graduatidn

served in the U.S. Armys Judge Advocate's Division. From 1957 to 1965, Mr. Levinson was

Special Counsel at the Pentagon where he dealt with various national security litigation issues

affecting the Defense Department. From 1965 to 1969, Mr. Levinson was the Deputy Special

Counsel to President Lyndon Johnson and prepared various legislative proposals involving the

operations of the U.S. Department of Justice and the Securities and Exchange Commission.

After leaving Washington in 1969, Mr. Levinson became a senior executive at Paramount

Communications where his duties included supervising the company's legal department and

focusing on issues involving the corporation's charitable foundation and pension funds. During

this period, Mr. Levinson also served on the Board of Directors of the predecessor company to

3462248_r.DOC
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Paramount (Gulf & V/estern) where he was responsible for Management Information Systems

and Government Affairs. In 1995 Mr. Levinson joined Vemer Liipfert where he has been active

in a variety of litigation matters before various federal and appellate courts in the District of

Columbia.

5. Harry McPherson, a graduate of Suwanee College and The University of Texas Law

School, served as Counsel to President Lyndon Johnson and in his 30 years of private practice

has counseled a number of major U.S. corporations and non-profit organizations and foundations

on a variety of matters, including issues of corporate governance. Currently, he is a member of

the Board of Directors and Chairman of the Independent Audit Committee of a corporation listed

on the NASDAQ.

6. The Bylaws of the Terra Foundation provide that the Foundation "shall indemniff any

and all ofits directors...against expenses actually and necessarily incurred by them in connection

with the defense or settlement of any action, suit or proceeding in which the¡ or any of them, are

made parties...by reason of being or having been" a director, unless that person is found "liable

for willful misconduct in the performance of duty and to such matters as shall be settled by

agreement predicated on the existence of such liability." Bylaws Art.X $ a. None of the

Defendants w¿rs found liable for any misconduct in his or her service as a director, and the matter

was not settled "by agreement predicated on the existence of such liability." Instead, plaintiffs

dismissed their claims against Defendants.

7. Consistent with the Bylaws and the Court's order of Au gast29,200l, "[r]easonable

attorneys fees incurred by the Foundation's Directors in connection with this lawsuit, as

determined by the Court, shall be paid by the Foundation." (,See introduction on p. I andftn. I

on p. 2 supra.)

4462248_l.DOC
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8. During this period, Mrs. Judith Terra and Naflali Michael (a non-director defendant

and long-time friend of Mrs. Terra) advanced $105,000 from their own funds to defray on-going

legal expenses and have pledged to supply additional funds. We believe that no other party to

this litigation has taken similar action.

9. Attached as Exhibit A is the affidavit of Leonard Garment which explains that the

rates for each attomey and support personnel working on the case are based on Vemer Liipfert's

standard hourly billing charges and expenses. These rates were established by the firm's

management committee as the customary and appropriate prévailing market rates taking into

account experience, skill levels and educational background of those working in the Terra

litigation. Once a sealing order is entered, Defendants will submit detailed billing statements

evidencing the actual time expended by individuals working on the case each day, the identity of

the individuals performing the work, the legal tasks performed, and the applicable hourly rate.

10. These biiling records reflect the scope, intensity and depth of the legal work

performed by Verner Liipfert. Since the firm's involvement in the case on behalf of Mrs. Judith

Terra, Dr. Paul Tucker and Senator Alan Simpson, it has acted as coordinating counsel to

Kellogg Huber, bo**itrr & Cronin, and to Bellows & Bellows, as well as advising its clients on

a day-to-day basis concerning the shategic and legal issues at issue in the various matters

pending before the Illinois courts. In so doing, the firm helped to develop, research and prepare

emergency motions and supporting legal memoranda, and appeared and argued cases before this

court and the Federal District Court for the Northem District of lllinois.

I 1. In addition to the seryices performed, the time expended, the attomey involved, and

the hourly rate, the reasonableness of a petition for attorneys fees under Illinois law depends

upon "the skill and standing of the attomey.involved, the difficulty of the work, the novelty or

54ó2248_t.DOC
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difhculty of the issues, the importance of the matter, the benefit obtained by the client, and the

usual and customary charge for such services." Cabrera v. First National Bank of llheaton,No.

2-00-0781,2001WL845979 *12 (Ill. App. July28,2001). All of these factors further support

the award of attorneys fees sought by this Motion.

12. With respect to the "skill and standing of the attorney[s] involved," each lawyer

involved in this case is qualified with respect to a matter of this complexity. Mr. Garment

brought over three decades of complex litigation experience to the case. He is supported by other

lawyers with exceptional educational background and significant litigation and corporate

experience. See ll 3,4 and 5 supra.

13. This heavily contested case continues to present major procedural and substantive

challenges. Because of the rapid sequence of unfolding events, emergency petitions and

temporary restraining orders had to be prepared under severe time pressures. Vemer Liipfert did

not become fully engaged in the matter until June 2001 when it was asked by its clients to

commit fully its resources to the defense of the litigation, to design a comprehensive strategy to

vindicate the rights of its three client Board members and to protect the long-term interests of the

Terra Foundation in upholding Mr. Terra's intent and the Foundation's right of selÊgovernance.

Given these circumstances the firm was required, in the exercise of its professional

responsibilities, to become familiar with the course of this complex litigation which began in late

September 2000. During the initial period, the firm reviewed the extensive record of the case

and its procedural and factual background. In addition, the firm was required to contend with

two law firms on the other side of the case - - Sidley & Austin and Quinlan & Crisham - - as well

as the Illinois Attorney General. Each of these firms and the Illinois Attorney General continued

to file extensive pleadings which required timely and effective responses. As an example, Verner

6462248 r.DOC
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Liipfert and Kellogg Huber were required to respond in less than24 hours to three separate briefs

totaling over 80 pages in opposition to the Defendants'objections to the proposed settlement.

14. Beyond the complex array of procedural issues, the case to date presents novel

substantive legal issues. These include the scope of fiduciary duties of independent not-for-profit

foundation directors including their duties of care, disinterestedness, loyalfy and obedience, and

the relationship of these duties to the intent of the founder of a not-for-profit foundation. At

stake are complex issues relating to the legal significance of Foundation directors who "opted-

out" of a mediation arrangement and their independent legal rights to assert counterclaims and

appeals. The litigation also involves serious questions relating to constitutional rights of the

frrm's clients including the protection of art as speech under the I't Amendment and the taking or

diminution of property rights by state action without due process of law. Moreover, the case

raises significant legal issues relating to the role of the Illinois State Attomey General in this

litigation and its effect on not-for-profit Foundation govemance. The novelty and uniqueness of

the issues required in-depth research into the relevant case law on decisions which have a direct

bearing on the case as well as those decisions which contain analogous factual pattems to assist

the court's understanding of the unusual legal issues involved. For these reasons alone, the

"difficulty of the work" and. the "novelty [and] difficulty of the issues" favor awarding the

attorney's fees sought by this motion.

15. Finally, this matter raises significant public interest issues bearing directly on the

status, duties and obligations of directors ofnot-for-profit foundations in Illinois and elsewhere.

It also undertakes to illuminate the role of State Attomeys General with regard to the scope of

their authority over independent not-for-profit institutions. Not surprisingly, given the magnitude

and importance of the litigation, the case hap generated extensive commentary in the nation's

7462248 t.DOC
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press further attesting to the public importance of the case3 1s"e, for example, Wall Street

Journal, Iuly 26,200I @ p. B-5). It has also attracted the views of recognized experts on

Foundation law and governance (see the declaration of Professor Evelyn Brody).

For all of the reasons set forth herein, as well as in the accompanying affidavit,

Defendants respectfully request that the Court direct the Foundation to pay Verner Liipfert

5178,793.49, which represents the reasonable value of the services rendered and costs disbursed

by Vemer Liipfert through August 2001 in its representation of the Defendants.

A proposed order is attached.

Respectfu lly submitted,

AIAN K. SIMPSON
JUDITH TERRA
PAUL HAYES TUCKER

Leonard Garment, Esq.
Lawrence Levinson, Esq.
Verner, Liipfert, Bernhard, McPherson &
Hand, Chartered
901 i51h Street, N.W.
Washington, D.C. 20005
Telephone: (202) 37 I -6000
Fax: (202) 371-6270

Attorneys for Defendants

September tq 2001_t

t Neither "the benefit obtained by the client" nor "the usual and customary charge for such seryices" is

applicable here. As to the former, fee petitions are often filed after a case is completed. Nevertheless, while
defendants' efforts to date have not always resulted in favorable rulings, those adverse decisions are being appealed
and new actiors have been initiated. "[T]he benefit obøined by the client" will not be capable of final determination
rurtil those various issues are resolved. As to the latter, given the unique nature of the proceedings in this case and
the time in which Verner Liipfert became involved, it is not possible to determine a "usual and customa4l charge."
Nonetheless, Verner Liipfert charged its standard rates and haudled the case as it would in any litigation matter of
this pace and cornplexity. (See generalÞ Affidavit of Leonard Garment (September 14, 2001).
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IN THE CIRCUTT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Plaintiffs,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Afs, et al.,

Defendants.

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of lllinois,

Hon. Dorothy Kirie Kinnaird

Pl ainti ff-Intervenor,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al..

Defendants

ORDER GRAI\TING THE MOTION FOR ATTORI\EYS' FEES AND COSTS OF
DEFENDA}{TS ALAI\ I( SIMPSON, JUDITH TERRA, AND PAUL HAYES TUCKER

The Court having considered the Motion for Attomeys' Fees and Costs of Defendants

Alan K. Simpson, Judith Terra, and Paul Hayes Tucker, all papers'and materials filed in

opposition thereto, the arguments of counsel, the entire record herein, and being duly advised in

the premises:

IT IS HEREBY ORDERED THAT Defendants' motion be, and hereby is, GRANTED.

IT IS FURTHER ORDERED THAT within ten days of entry of this order, the

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

Foundation shall send to Vemer, Liipfert, Bernhard, McPherson & Hand, a check in the amount
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of 5178,793.49,payable to "Verner, Liipfert, Bemhard, McPherson & Hand", for fees and

expenses related to the representation of Alan K. Simpson, Judith Terra, and paul Hayes Tucker

Dorothy Kirie Kinnaird
Circuit Court Judge

Dated: 2001
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IN THE CIRCUTT COURT OF COOK COI.INTY,ILLINOIS
COTINTY DEPARTMENT, CHANCERY DTVISION

DEAN L. BI-INTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Plaintiffs,

JIIDITH TERRA, a Director of the
Terra Foundation for the Arts, et al..

Defendants

No. 00 CH 13859
THE PEOPLE OF T}IE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attomey General of Illinois,

Hon. Dorothy Kirie Kinnaird

Plaintiff-Interveno¡

V

JUDITH TERRA, a Director of the
Terra Foundation for the A¡ts, et al..

Defendants.

DECLARATION OF LEONARD GARMENT

I, Leonard Garment, declare as follows in support of the Motion for Attomeys'Fees and

Costs of Defendant Vemer, Liipfert, Bernhard, McPherson & Hand ("Verner Liipfert"):

l. I am a member of the firm Vemer, Liipfert, Bemhard, McPherson & Hand, Cha¡tered.

I received my law degree from Brooklyn Law School, summa cam laude, and my bachelor's

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

degree from Brooklyn College. I have held.various positions in both the private and public

16di-002540



sectors. My work in the public sector include the following: Counsel and Assistant to President

Richard Nixon (1969-197 4), Assi stant to President Gerald Ford ( I 974), Vice Chairman,

Administrative Conference of the United States (1973-1974), U.S. Representative to the

Commission on Human Rights of the United Nations Economic and Social Council, (1975-

1977), Counselor to Ambassador Daniel P. Moynihan and \Milliam Scranton, and the U.S.

Delegation to the United Nations (1975-1977), Chairman, Commission on the Federal Judiciary

of the Senator Daniel P. Moynihan (1976-1988), Vice Chairman, Second Circuit Nominating

Commission (1979-1980), and Member of the Committee on the Judiciary of the Judicial

Conference of the United States. Prior to becoming Counsel to Vemer Liipfert, I was a partner in

the law firms of Mudge, Rose, Guthrie & Alexander (1955-1968; 1993-1996), Dickstein, Shapiro

& Morin,(1980-1993); and Dechert, Price & Rhoads (1996-1998).

2. I have been lead or co-counsel in a wide range of matters in federal and state courts,

including complex civil and criminal c¿ìses.

3. I am a member of the bars of the District of Columbia and the State of New York.

4. I am responsible for supervising the work performed by Verner Liipfert during its

representation of Judith Terra, Alan Simpson, and Paul Hayes Tucker in this matter. The

following attorneys at my fìrm, among others, also represented Ms. Terra, Senator Simpson, and

Dr. Tucker in this matter: Lawrence Levinson, partrrei and Harry C. McPherson, partner.

5. The aforementioned Verner, Liipfert, Bemhard, McPherson & Hand attomeys,

including myself, among other attomeys and legal assistants, spent a total of 514.9 hours

representing Ms. Terra, Senator Simpson and Dr. Tucker in this matter.

6. My firm typically bills clients for time spent on their matters at hourly rates. Our

hourly partner rates - during this engagemeht - ranged from $400 to $465; hourly legal assistant

2
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rates ranged from $85 to $160. These rates are comparable to, if not significantly below, the

rates charged by other firms in analogous cases, and were established by the firm's Management

Committee as the rnarket rates for individuals based upon their skills and education. Mr.

Levinson's hourly rate is $465 as is Mr. McPherson's. My hourly rate is $400.

7. At the firm's standard rates, multiplied by the hours expended by each of the

professionals who worked on the matter, plus expenses actually incu¡red and the total fee request

for Vemer, Liipfert, Bernhard, McPherson & Hand to date is $178,793 .49. Iregularly reviewed

the time and expense records for this matter, which were provided to the client on a monthly

basis, and attest that the hours of service provided were reasonable and necessary in support of

the claims of Ms. Terr4 Senator Simpson, and Dr. Tucker.

8. Once a sealing order is entered, Defendants will submit detailed statements of the

services rendered and out-oÊpocket expenses incurred by Verner, Liipfert, Bernha¡d, McPherson

& Hand on behalf of Ms. Terra, Senator Simpson, and Dr. Tucker since May 18, 2001.

9. The statements to be submitted once a sealing order is entered include the date of

service rendered, the person rendering the service, a detailed statement of the service rendered,

and the amount of time spent providing the service.

10. During this period, Mrs. Judith Terra and Naftali Michael (a non-director defendant

and long{ime friend of Mrs. Tena) advanced $105,000 from their own funds to defray on-going

legal expenses and have pledged to supply additional funds. 'We believe that no other party to

this litigation has taken similar action.

J
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1 l. I declare under penalty of perjury the foregoing is true and correct to the best of my

knowledge, information and belief.

Dated: September (,zoot
Leonard Garment

4
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BTINTROCK, aDirector of the
Terra Foundation for the Arts, et al.,

Plaintiffs,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of lllinois,

Hon. Dorothy Kirie Kinnaird

P I ainti ff-Intervenor,

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

MOTION FOR ATTORNEYS' FEES AI\D COSTS OF DEFENDA}ITS
ALAN IC SIMPSON, JUDITH TERRA, AIID PAUL HAYES TUCKER

Defendants Alan K. Simpson, Judith Terra, and Paul Hayes Tucker (collectively,

"Defendants") respectfully move the Court for an order directing the Terra Foundation for the

Arts ("Terra') to pay their attorneys' fees and costs pursuant to the Restated Bylaws of Terra

Foundation for the Arts ("Bylaws") and this Court's order of August 29,2001.t In support

rTo be clear, Defendants again assert their substantive and procedural objections to the

Consent Judgment and Order of July 26,2001("Consent Judgment and Order"). During the
August 29,2001hearing, however, the Court invited all parties to file petitions for attorneys fees

if they are entitled to payment by virtue of either (1)'1he filing of this lawsuit" or (2) "the
consent decree." Attg.29,2001 Tr. at26. Defendants petition the Court for their fees by virtue

)
)
)
)
)
)
)
)
)
)
)
)

v

)
)
)
)
)
)
)
)
)
)
)
)
)
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hereof, Defendants submit the Declaration of K. Chris Todd. Defendants funher incorporate by

reference all pleadings, ftles, and records in this action; material that may be judicially noticed by

this Court; the presentations and arguments of counsel, if any; and other such matters that the

Court may properly consider, and in further support state as follows:2

1 . Since lune 22, 2001, Kellogg Huber, Hansen, Todd & Evans, P.L.L.C. ("Kellogg

Huber"), has represented the Defendants - each of whom is a director of the Foundation - in

the above-captioned matter.

2. Kellogg Huber is a law firm with extensive litigation and telecommunications

practices. Eighteen of its attomeys are engaged in an active litigation practice in both state and

federal trial and appellate courts across the country. This case \ryas handled at Kellogg Huber

primarily by Chris Todd, Neil Gorsuch, David Ross, and John Longwell.

3. Chris Todd has substantial public ærd private sector litigation experience. For

over a decade he served as a federal prosecutor in the United States Attorney's Office for the

Southern District of New York, and as an Associate Counsel to the Office of Independent

Counsel for the han/Contra matter. For the last ten years, Mr. Todd's practice has concentrated

of "the filing of this lawsuit," not pursuant to the Consent Judgment and Order. Moreover, the
Foundation's Bylaws require the Foundation to indemniff directors for "expenses actually and
necessarily incurred by them in connection with the defense or settlement of any action, suit or
proceeding in which they. . . are made parties . . . by reason of being" directors. Terra Bylaws
Art. X $ a. Defendants thus are submitting this petition on that basis, without prejudice to their
objections regarding the substantive and procedural propriety of the Consent Judgment and
Order.

2The fees sought in this Motion do not include fees and expenses for performed but as-yet
unbilled work. It also does not include fees and expenses associated with future work on post-
trial motions or any appeal. Accordingly, Defendants anticipate filing a supplemental motion for
additional fees and costs at a later date.

-2-
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on litigation matters in state and federal courts. Before joining Kellogg Huber, Mr. Todd was

head of the litigation section of the Washington office of Johnson & Gibbs, which was a three-

hundred person law firm. Neil Gorsuch, a Marshall Scholar and Truman Scholar, received his

juris doctor cum laude from Harvard University Law School in 1991, and clerked for the

Honorable David Sentelle (Jnited States Court of Appeals for the District of Columbia Circuit)

and for Justice Byron R. White (United States Supreme Court). David Ross graduated from the

Columbia University School of Law in 1995. John Longwell graduatedmagna cum laude from

the University of Georgia School of Law in 1999, where he was Order of the Coif and an editor

of the University of Georgia Law Review. Before entering private practice, Mr. Longwell

clerked for the Honorable Vaughn R. Walker (United States District Court for the Northern

Di strict of Cali fornia).

4. The Bylaws provide that the Foundation "shall indemnify any and all of its

directors . . . against expenses actually and necessarily incuned by them in connection with the

defense or settlement of any action, suit or proceeding in which they, or any of them, are made

parties . . . by reason of being or having been" a director, unless that person is found "liable for

willful misconduct in the performance of duty and to such matters as shall be settled by

agreement predicated on the existence of such liability." Bylaws Art. X $ a. None of the

Defendants was found liable for any misconduct in his or her service as a director, and the matter

was not settled "by agreement predicated on the existence of such liability." Instead, plaintiffs

voluntarily dismissed their claims against Defendants.

5. Attached hereto as Exhibit A is the Declaration of K. Chris Todd, which explains

that the rates for each individual that worked on the case are Kellogg Huber's standard hourly

-J-

16di-002546



billing rates, which were established as the market rates for individuals based upon their skills

and education. Concurrent herewith, Defendants have filed a Motion for Leave to Submit Fee

Statements Under Seal for In Camera Review; once a sealing order is entered, Defendants will

submit detailed billing statements evidencing the actual time expended by individuals working

on the case each day, the identity of the individuals performing the work, the legal tasks

performed, and the applicable hourly rate.

6. The detailed billing statements that will be submitted to the Court reflect that

Kellogg Huber performed a large number of significant tasks since becoming involved in the

case. In addition to several court appearances, Kellogg Huber has prepared numerous pleadings.

Kellogg Huber also handled several related projects, including interviewing Assistant Attorney

General Perkins, meeting with clients, interviewing potential wítnesses, and learning the

extensive file ærd background information regarding this case.

7. In addition to the services performed, the time expended, the attorneys involved

and the hourly rate, the reasonableness of a petition for attorneys fees depends upon "the skill and

standing of the attorney involved, the difficulty of the work, the novelty or difficulty of the

issues, the impofance of the matter, the benefit obtained by the client, and the usual and

customary charge for such seryices." Cabrera v. First Nationøl Bank of llheaton, No. 2-00-

0781, 2001 WL 845979*12 (III. App. July 18, 2001) (affirming award of $70,000 for securing

dismissal of complaint). These factors further support the award of attorneys fees sought by this

Motion.

L V/ith respect to the "skill and standing of the attorney[s] involved," each lawyer

involved in this case is highly qualified to haúe worked on a matter of this complexity. Mr. Todd

-4-
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brought over two decades of complex litigation experience to this matter, and he was supported

by lawyers with exceptional educations and sigruficant litigation experience. See\3, supra.

9. This case also presented significant procedural and substantive difficulties. Most

significantly from a procedural prospective, Kellogg Huber did not become involved in the case

until June 22,2001. This required Kellogg Huber to familiarize itself quickly with the history of

the Foundation and the case. Moreover, Kellogg Huber was required to deal with three opposing

counsel - Sidley Austin Brown & 'Wood, Quinlan & Crisham, and the Illinois Attorney General

- each of whom generally prepared its own papers in response to filings by Kellogg Huber. For

example, Kellogg Huber was required to respond in less than one day to three briefs totaling over

80 pages in opposition to the Defendants' objections to the proposed settlement.

10. Substantively, this case has presented complex novel legal issues, including the

fiduciary duties of not-for-profit foundation directors, the proper role of Attomeys General in

such cases, and the proper role for the courts in settlements of such cases. This required counsel

to expend significant time and resources researching these areas of law, and searching decisions

from across the country for analogous cases. For this reason alone, both the "the difficulty of the

work" and the "novelty [and] difficulty of the issues" favor awarding the attorneys fees sought by

this motion.

1l. Finally, this matter is one of significant public interest. The Attorney General

intervened in the case purportedly "to protect the interests of the People of lllinois." ,See

Attorney General's Complaint for Declaratory Judgment, Injunction, Breach of Fiduciary Duty

Removal, Accounting, Receiver and Appointment of New Directors ![ I (Sept. 25,2000). And

5
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the efforts of Kellogg Huber have generated significant public interest. See Exhibit B (collecting

examples of such materials).3

For all of the reasons set forth herein, as well as in the accompanying declaration,

Defendants respectfully request that the Court direct the Foundation to pay Kellogg, Huber,

Hansen, Todd & Evans, P.L.L.C., $392,106.06, which represents the reasonable value of the

services rendered and costs disbursed by Kellogg Huber to date in its representation of

Defendants.

A proposed order is attached.

3Neither the "the benefit obtained by the client" nor "the usual arid customary charge for
such services" is applicable here. As to the former, fee petitions are often filed after a case is
completed. Nevertheless, while Defendants' efforts to date have not always resulted in favorable
rulings, those adverse decisions are being appealed; "[t]he benefit obtained by the client" will not
be capable of complete determination until those appeals a¡e resolved. As to the latter, given the
unique nature of the proceedings in this case and the time at which Kellogg Huber became
involved, it is not possible to determine a "usual and customary charge." Significantly, however,
Kellogg Huber charged its standard rates and handled the case as it would any other dispute of
this nature. See generallyDeclaration of K.. Chris Todd (September 14,2001).

-6-
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Respectfully submitted,

ALAN K. SIMPSON
JUDITH TERRA
PATIL HAYES

K. Chris Todd
Neil M. Gorsuch
David E. Ross
John H. Longwell
Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
Telephone: (202) 326-7 900
Fax: (202) 326-7999

A tt orneys for D efendants

September 14,2001

-7 -
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Plaintiffs,

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attomey General of Illinois,

Hon. Dorothy Kirie Kinnaird

P I ai ntiff-Intervenor,

v

JUDruH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

ORDER GRANTING THE MOTION FOR ATTORNEYS' FEES AND COSTS OF
DEFENDANTS ALA}I IC SIMPSON, JUDITH TERRA, AND PAUL HAYES TUCKER

The Court having considered the Motion for Attomeys' Fees and Costs of Defendants

Alan K. Simpson, Judith Terr4 and Paul Hayes Tucker, all papers and materials filed in

opposition thereto, the arguments of counsel, the entire record herein, and being duly advised in

the premises:

IT IS IIEREBY ORDERED THAT Defendants' motion be, and hereby is, GRANTED.

IT IS FLIRTHER ORDERED THAT within ten days of entryof this order, the

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

Foundation shall send to Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., a check in the
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amount of $392,106.06, payable to "Kellogg, Huber, Hansen, Todd & Evans, p.L.L.C.", for fees

and expenses related to the representation of Alan K. Simpson, Judith Terra, and Paul Hayes

Tucker.

Dorothy Kirie Kinnaird
Circuit Court Judge

Dated: 2001

-2-
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOÍS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of the
Terra Foundation for the Arts, et al-,

Plaintiffs,

v

JIJDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

No.00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Hon. Dorothy Kirie Kinnaird

P lainti ff-Intervenor.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

DECLARATION OF IC CHRIS TODD

I, K. Chris Todd, declare as follows in support of the Motion for Attorneys' Fees and

Costs of Defendants Alan K. Simpson. Judith Terra. and Paul Hayes Tucker:

1. I am a member of the firm Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C. I am

also a member in good standing of the bars of New York, Texas, and the District of Columbia. I

served as a law clerk for the Honorable William M. Taylor, Jr., United States District Court,

Northem District of Texas (1972-73), as a trial attomey in the United States Department of

Justice, Tax Division, Criminal Section (lW5-78), and as an Assistant United States Attorney for

)
)
)
)
)
)
)
)
)
)
)
)

v

)
)
)
)
)
)
)
)
)
)
)
)
)
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the Southem District of New York (1978-87). I also served as Associate Counsel in the Office of

Independent Counsel for the Iran/Contra Matter, as head of the White HouseA,lational Security

Council group (1987-89).

2' Ihave been lead or co-lead counsel in numerous matters in federal and state courts,

including complex antitrust, commercial, RICO, securities, contract and tort cases. I served as

head of the litigation section of the Washington office of Johnson & Gibbs, which was a three-

hundred person law firm.

3. I am responsible for supervising the work performed by Kellogg, Huber, Hansen,

Todd & Evans during its representation of Judith Terra, Alan K. Simpson, and Paul Hayes

Tucker in this matter. The following attomeys at my firm, among others, also represented Ms.

Terra, Senator Simpson, and Dr. Tucker in this matter: Neil M. Gorsuch, partner, David E. Ross,

partner, and John H. Longwell, associate.

4. The aforementioned Kellogg, Huber, Hansen, Todd & Evans attorneys, among other

attorneys and legal assistants, spent a total of 1,241.5 hours representing Ms. Tera, Senator

Simpson and Dr. Tucker in this matter.

5. My firm typically bills clients for time spent on their matters at hourly rates. Our

partner rates - during this engagement - ranged from $325 to $450; associate rates ranged

from $235 to $285; and legal assistant rates ranged from $75 to $145. These rates are

comparable to, if not significantly below, the rates charged by other firms in analogous cases, and

were established as the market rates for individuals based upon their skills and education.

6. At the firm's standard rates, multiplied by the hours expended by each of the

professionals who worked on the matter, the total fee request for the services provided by

",
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Kellogg, Huber, Hansen, Todd & Evans to date is $355,282.50. I regularly reviewed the time

records for this matter, which were provided to the client on a monthly basis, and attest that the

hours of service provided were reasonable and necessary in support of the work on behalf of

Ms. Terra, Senator Simpson, and Dr. Tucker.

7. In addition, Kellogg, Hubeç Hansen, Todd & Evans incurred expenses in the amount

of $36,823.56. I reviewed these expenses and attest that the expenses incurred were reasonable

and necessary in support of the work on behalf of Ms. Terra, Senator Simpson, and Dr. Tucker.

8. The total request for fees and related expenses for Kellogg, Huber, Hansen, Todd &

Evans on behalf of Ms. Terra, Senator Simpson, and Dr. Tucker in this matter is $392,106.06.

9. Once Defendmts' Motion for Leave to Submit Fee Statements Under Seal forln

Camera Review is entered, Defendants will submit detailed billing statements of the services

rendered and out-of-pocket expenses incurred by Kellogg, Huber, Hansen, Todd & Evans on

behalf of Ms. Terra, Senator Simpson, and Dr. Tucker since June 22,2001.

10. The statements to be submitted once a sealing order is entered include the date of

service rendered, the person rendering the service, a detailed statement of the service rendered,

and the amount of time spent providing the service.

I declare under penalty of perjury the foregoing is true and correct to the best of my

knowledge

Date: September 14, 2001

-J-

K. Chris Todd
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

BUNTROCK and GIDWITZ,

Plaintiffs,

TERRA, et al.,

Defendants.

THE PEOPLE OF THE STATE OF

ILLINOIS,

TERRA, et al

No. 00 CH 13859VS

)
)
)
)
)
)
)
)
)
)

)

)
)
)
)
)
)
)
)
)
)

VS,

P I ainti ff- Inte rv en o r,

Defendants.

PETITION FOR ATTORNEYS FEES AND COSTS PURSUANT TO
Y2 200RI)

Plaintiffs, Dean L. Buntrock and Ronald Gidwitz, by and through their attomeys, Quinlan

& Carroll, Ltd., respectfully petition this Court for an award of attorneys fees and costs pursuant to

the terms of the luly 26,2001 Consent Judgment and Order submitted by the parties and entered by

this Court. In support of their petition, Plaintiffs state as follows:

l. In September 2000, the plaintiffs Dean L. Buntrock and Ronald Gidwitz filed the

original complaint in this matter in the Circuit Court of Cook County, Chancery Division. The

Attorney General of the State of Illinois intervened immediately as a party plaintiff to protect the

interests of the people of the State of Illinois as the beneficiaries of the charitable trust established

Doc:l8l72l
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by Daniel J. Terra in 1978.

2. Throughout the pendency of this case, from September 2000 to almost August 2001,

an extraordinary number of substantive motions were filed, responded to and decided in this matter.

This Court heard no less than 30 motions, including 10 motions for injunctive relief.

3. The volatility of this case and complexity of the issues motivated the parties to agree

to participate in what was a lengthy and difficult, yet successful mediation process.

4. On June 29,200l,the Terra Foundation for the Arts ("Foundation"), by resolution

(the "Resolution"), voted to approve and adopt a Consent Judgment and Order ("Consent Order")

settling this matter. A copy of the lune29,2001 Resolution is attached hereto as Exhibit A.

5. Pursuant to the terms of the Resolution, the Consent Order was submitted to the Court

and, on July 26,200I,this Court approved and entered that Consent Order. A copy of the July 26,

2001 Order is attached hereto as Exhibit B.

6. One of the terms of the Consent Order, as agreed to by the parties, provides:

"[R]easonableattorneys'feesincurredbytheFoundation'sDirectorsinconnectionwiththislawsuit,

as determined by the Court, shall be paid by the Foundation." Ex. 8., fll2. The determination of

what are reasonable attorneys fees is, of course, within the sound discretion of the trial court.

Anderson v. Anchor Organizationfor Health Maintenance,2T4Ill. App. 3d 1001, 1007-08, 654

N.E.2d 67 5, 681-82 ( I st Dist. 1995). The factors, however, to be considered by the coutt in mkaing

it's determination are:

the services performed, the time expended thereon, the attorney's hourly rate, the

skill and standing of the attorney, the nature of the case, the difficulty of the issues

involved, the importance of the matter, the degree of responsibility required, the

usual and customary charges for comparable services, and the benefit resulting to

the client.

2Doc:l8l72l
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Anderson, 27 4lll. App. 3d at 1007 ,654 N.E.2d at 682.

7. On August 2g,200I,this Court orderedthat all petitions for attorneys fees and costs

sought pursuant to the Consent Order were to be submitted to the Court by September I 1, 2001 . A

copy of the August 29,2001Order is attached hereto as Exhibit C. The court later entered an agreed

order providing additional time for submission of petitions. See Order of September 7,2001,

attached as Exhibit D.

8. Pursuant to the July 26,2001 Consent Order and pursuant to this Court's orders of

August 29 , 2001 , and September 7 , 2001 , the Plaintiffs hereby petition this Court for approval of

attorneys fees and costs incurred in connection with this matter as reasonable.

9. The total amount of attorneys fees and costs incurred by Plaintiffs is $ 1,852,400.18.

In further support of their petition, Plaintiffs submit the affidavit of William R. Quinlan, attached

as Exhibit E.

10. The attorneys fees and costs are fair and reasonable considering the number ofhours

worked, the hourly rates charged by the attorneys, and particularly in light of the complexity of the

issues presented and the benefit received by the clients.

1 1. The Plaintiffs also contemporaneously seek a protective order from this Court. Upon

entry of that protective order, copies of redacted invoices will be submitted to the parlies. The

invoice entries include narrative descriptions of the services performed by each attomey. These

narrative descriptions will be redacted in order to protect the attorney-client and work product

privilege. To the extent that this Court would seek additional narrative explanation for any entry,

those descriptions would be presented in camera to the Court.

WHERFORE, Plaintiffs ask that this Court order the Terra Foundation for the Arts to

3Doc:l8l72l
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reimburse Plaintiffs for attorneys fees in the amount of $ 1,852,400.18 and grant any further relief

this Court deems fair and just

DATED: September 14,2001

Respectfully submitted,

DEAN L BLINTROCK and RONALD GIDWITZ

B
One of A

William R. Quinlan
James R. Canoll
Jasmine de la Torre

QUINLAN & CARROLL, LTD.
30 North LaSalle Street-Suite 2900
Chicago, Illinois 60602
(312) 263-0e00
Firm LD.: 33745

4Dæ:l8l72l
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fResotrjtions Relating to Specral Meetine of Board of Directors

of the Terra Foundation of the.{ns to be Held on June 29, l00li

WHEREAS, the Foundation is a defendant in litigation (the "Litigation") entitled
of F for the A¡ts dwi

Director of the Terra For rndaf ion For he Arts VS Judith Terra a Director of the Tena Foundation

esT a the Terra F ron
C;-^.^^ . Fli.^^r^. ^f rl.o To-" Fnr rndrtin Fnr thp Ârtc N¡flali Àrfichapli ¡nrl tha To-o

Foundation for the Arts and f Iili ex rel ER
General of lllinois vs. Judith Terra- a Directorof the Terra Foundation forthe Arts. Paul Hayes

of th T the Alan K lm a

Foundation for the furs and the Tena Foundation for the Arts. an lllinois Not-for-Profit
Corporation in the Circuit Court of Cook County, Illinois, County Department, Chancery

Division (No. 00 CH 18359), and

WHEREAS, there has been presented a proposed settlement to the Litigation and

this Board of Directors believes that it is in the best interests of the Foundation to accept the

proposed senlement and take certain other action related thereto;

NOW, TI#REFORE, BE IT RESOLVED TILAT the form of Consent Judgment

and Order (the "Consent Judgment") presented to this meeting hereby (a copy of which shall be

anached to the minures of this meeting as Exhibit A) is approved, ratified and confirmed and that

the officers of the Foundation a¡e, and each of them hereby is, authorized to execute and deliver,

in the name and on behalf of the FoundatiorL the Consent Judgment (if and when it has been

executed by or on behalf of Messrs. Buntrock and Gdwitz and the Anorney General of the State

of lllinois) substantially in the form presented to this meeting but with such changes therein as

the officer executing the same shall approve (such approval to be conclusively evidenced by his

or her execution thereof); and

FURTHER RESOLVED, that Sidley Austin Brown & Wood, the anorneys for the

Foundatior¡ are authorized in the name and on behalf of the Foundation, to file with the Circuit

Court of Cook Counry the Consent Judgment (if and when it has been executed by or on behalf

of Messrs. Buntrock and Gidwiu and the Atlorney General of the State of lllinois); and

FURTHER RESOLVED, that Section 2 of Article III of the Bylaws of the

Foundation shall be amended and restated in its entirety, effective as of the date the Consent

Judgment shall be entered by the Circuit Court of Cook Counry, Illinois (the "Effective Date"),

to read as follows.

Section 2. Number. Tenure. and Oualifrcations.

(a) Number The number of directors elected by the Board of Directors shall
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be sineen until the 2002.{.nnual \feerrnq of the Board oiDirectors ('the '1002 .\nnual
\leeting") and ir¡itially be ñfteen therealìer

(b) Board Classifìcation The Boa¡d of Directors shall be divided into two
classes until the 2002 Annual Meeting, consisting ol(l) eleven Class I Directors, who
shall be elected [or a term to expire at the 2002 .A,nnual Meeting and (ll) five Class II
Directors who shall initially be elected lor a term to expire at the 2005 .{¡nual Meetine of
Directors At the 2002.Annual Meeting the Board o[Directors shall be divrded into four
classes, consisting of (i) three Class I Directors, who shall initially be elected lor a term
to expire at the 2003 Annual Meeting of Directors, (ii) five Class [I Directors (i e, the
Class I Directors elected as contemplated in clause (ll) of the preceding sentence) whose

term shall expire at the 2005 Annual Meeting of Directors, (iii) three Class [Il Directors.
who shall initially be elected for a term to expre at the 2004 Annual Meeting of
Directors, and (iv) four Class IV Directors, who shall initially be elected for a terrn to
expire at the 2006 Annual Meeting of Directors. Thereafter each class of directors shall
be elected for four-year terrns.

(c) Tenure. No person shall serve as a member of the Boa¡d of Directors for a
total of more than eight years following the date in June or July 2001 on which this
Section 2(c) shall have ñ¡st become effective (the "Effeaive Date"), and none of the
persons elected as Class I Directors prior to the 2002 A¡nual Meeting as contemplated by -clause (bXI) of this Section 2 shall serve past the 2002 Annual Meaing or be eligible to
stand for election to the Board of Di¡eaors at any time thereafter Each elected director
shall hold office until zuch director's successor is elected and qualified or until such

director's ea¡lier resignation or removal.

(d) Residency. Prior to the 2002 Annual Meeting at leåst one-half of the

elected directors shall be residents of the Stateof lllinois. Therea.fter until at least 25

years after the Effective Date have elapsed, at least a majoriry of the elected directors

shall be residents of the State of Illinois.

FLIRTIIER RESOLVED, that Section 8 of Article ltr of the Bylaws of the

Foundation shall be amended and restated in its entirety, effective as of the Effective Date, to

read as follows:

Section 8. Vacancies. Any vacancy occurring in the Boa¡d of Di¡ectors, or any

directorship to be filled by reåson of an increase in the number of directors, shall be flrlled

by the Boa¡d of Directors. A direaor elected to fill a vacancy shall be elected for the

unexpired term of zuch direaor's predecessor in offtce, and a direaor elected by reason

of an increase in the number of direaors shall be elected for a term expiring on the date

of the next annual meeting of the Boa¡d of Directors u which the class of directors to

which such new director has been designated pursuant to Section 2 of this Article tII shall

be standing for election.

FURTIIER RESOLVED, that effectivoas of the Effective Date, the following
persons shall be elected as the respective class of director indicated below to serve until their

respective successors are elected and qualifìed or until their ea¡lier resignation or removal

2
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Class I Directors
(Term to Expire at

2002 Annual Meeting)

Helene Ahrweiler
Jacques A¡dréani
Dean L. Buntrock
Margaret Daley
Ronald Gidwitz
A¡thur Hartman
Stephanie Marshall
Alan Simpson
Theodore Stebbins, Jr
Judith Terra
Paul Tucker

Class II Directors
(Term to Expire at

2005 Annual Meeting.)

James R. Donnelley
Marshall Field V
Dr Kathleen A Foster

Prof Robert S Hamada
Frederick A. Krehbiel

FURTHER RESOLVED, that not later than August l, 2001, this Boa¡d of
Directors shall meet to (i) elea a new Chairman (who shall be chosen from among the Class [I
Directors elected pursuant to the preceding resolution), (ii) elect new officers and comminee
heads, (iii) elea a new Executive Comminee composed of the newly elected officers that a.lso a¡e

directors, and (iv) elect a new Strategic Planning Committee whose members shall include Mr
Ronald Gdwit¿ Dr. Theodore Stebbins, Jr. and one or more Class [I Directors; and

ruRTIüR RESOLVED, that the new Strategic Planning Committee, once

elected, shall be authorized and directed to seek to negotiate a partnership with another Chicago

metropolitan area institution with the goal of ceasing to operate a stand-alone museum in

Chicago, it being understood that the terrns of any such partnership shall be subject to the

approval of the Board of Directors; and

TRT}IER RESOLVED, that the offrcers of the Corporation a¡e authorized, in

the name and on behalf of the Foundation, to execute such additional agreements, certificates or

other documenß, and to take zuch further actions (including, without limitatiorL the payment of
expenses or other expenditures of money) as may be necessary or advisable to carry out the

precedi ng resolutions.

l
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CIRCUIT COI.IRT OF COOK COLTNTY, ILLINOIS
COLI NTY DEPARTMENT, CHANCERY DIVIS ION

DEtu\ L. BLINTROCK. a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,

VS

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER" a Director of the
Terra Foundation for the A¡ts, ALAN K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR TFIE ARTS, an

Il linois Not-For-Profi t Corporation,

Defendants

TI-IE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E RYAN,
Attorney General of Illinois,

P laintiff-l ntervenor.

VS

JIJDITH TERRÀ a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER a Director of the
Terra Foundation lor the Arts, ALAN K.

SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLJNDATION FOR TF{E ARTS,
an Illinois Not-for-Profìt Corporation,

No 00 CH 13859

Judge D. K. Kinnaird

c f\¡
R'r

JUL 2 6 2001

JUDGE DOROIHY KINNAIRD -276
DEPUTY CTERK
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CONSENT JUDGMENT A:\ID ORDER

This case having cOme before the Court upon the Complaints o[ in the fìrst instance,

Dean L Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, er rel James E. Ryan, Attorney General of Illinois, the Terra Foundation lor the Arts
(the "Foundation") having moved lor judgment on the pleadings, defendants Sen. Alan Simpson,

Dr Paul Tucker and Mrs. Judith Terra having filed a verified answer to the complaints by Ieave

of Coun on July 24,2001, and defendant Mr Naftali Michaeli having hled a verified answer; the

plaintiffs Mr Dean Buntrock and Mr Ronald Gidwitz, the Foundation and the lllinois Attomey

General having reached an agreement to settle this dispute pursuant to Mediation ordered by this

Court, it is hereby ORDERED as follows:

I This Court has personaljurisdiction over the parties and the subject matter of
these actions

2 Plaintiffs Mr Bunrroch Mr Gidwitz, the Illinois Attorney General and the

defendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions To that end, the PlaintiffDirectors and the People of the

State of Illinois hereby release and discharge the Terra Foundation for the Arts, its officers,

directors. agents and employees, and the Foundation hereby releases and discharges the Plaintiff
Directors and the People of the State of Illinois from any and all claims and obligations of any

kind or nature raised in or related to the matters raised in this lawsuit, whether in pleadings,

motions or argument, other than those obligations set lorth herein

i For at least fifty years lrom the entrv of this Order, the Foundation shall remain an

lllinois corporation, maintain its principal ofiìce in, and have its corporate headquarters in

Illinois. For at least fifty years from the entry of this Order, the Foundation shall also maintain

its books and records in Illinois, which shall be available to the Anorney General of Illinois for
inspection during normal business hours upon reasonable advance notice to the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S. and

abroad) and the laws of the State of Illinois and act consistently with these undertakings. The

Foundation remains free to determine how best to achieve its goals, including (without

limitation) where and to whom to make grants.

5 For at least fifty years from the entry of this Order, the Foundation shall maintain

and exhibit the Terra Collection of American Art ("the Collection"), either by itself or tkough
partnerships or arrangements with other institutions, in the Chicago metropolitan area. If at any

time thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinois corporation or to cease maintaining its principal offrce, corporate headquarters

and books and records in lllinois, it shall flrrst give one year's advance written notice to the

Attorney General of lllinois of its intent, which notice may be given before or after the end of
such firfty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney

General's ability to take whatever action he or she deems appropriate in response to receipt of
any such notice The Foundation shall remain free to manage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

-2-
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programs and for scholarly use, to make loans and to acquire works for, and de-accession works

irom, the Collection Nothing herein shall be deemed to interfere in any way with the

Foundation's ability and lreedom to conrinue ro conduct its activities, operations and proglams in

Giverny, France, which ability and freedom the Illinois Attorney General specifically

acknowledges and agrees to.

6 The Foundation shall amend its By-Laws to:

a. expand the Board by August 1,2001, to include fìfteen members (except

that for the fìrst year the Board may include up to sixteen members);

b. institute initial staggered terms of one, two, three and four years for all

Directors with subsequent terms of four years each, and each of the fìfteen

Board members shall be elected to a term of one, two, three or four years

as the Board determines appropriate for each Director elected, subject to

the requirement that each of the fìve new Directors serve an initial term of
four years; and

c. establish term limits for all Directors, with no member serving more than

eight years after entry of this Order.

7 The Foundation shall reserve and require that, for at least twenty-five years from

entry of this Order, a majority of the Board positions be at all times held by residents of lllinois,

with the exception that until the 2002 A¡nual Meeting or December 3 l, 2002, whichever occurs

f,rrst, frfty per cent of such Board positions shall be held by lllinois residents.

8. All current members of the Board of Directors will serve only until the 2002

Annual Meeting and will not be eligible to stand for election to the Board of Directors at any

time thereafter.

9. The Foundation will add to its Board the following five Directors, each of whom

shall be elected to serve an initial term of four years and be eligible for election to one additional

four-year term:

t0
Directors.

a. James R. Donnelley

b Marshall Field V

c. Dr. Kathleen A. Foster

d. Prof. Robert S. Hamada

e. Frederick A. Krehbiel

The new Chairman of the Board shall be chosen from among the five new

l
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I I As soon as practicable after the new Directors have taken office. new ofTìcers and

committee heads shall be elected The new Executive Committee shall be composed of the
newly elected ofäcers and,committee heads The new Strategic Planning Committee shall
include Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to
negotiate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incurred by the Foundation's Directors in connection
with this lawsuit, as determined by the Court, shall be paid by the Foundation

13. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom
specifrcally denies any wrongdoing or liability. The Court retains jurisdiction over the actions

and the parties solely lor purposes of enforcing the terms of this Consent Judgment And Order
and lor such further orders and directions as may be necessary or appropriate lor the construction
and effectuation of this Consent Judgment And Order.

14 The Plaintiff Directors, the Attorney General, and the Foundation agree to the

mutually-acceptable press release anached as Exhibit A, and agree that no other public statement

shall be made by the PlaintiffDirectors, the Attorney General or the Foundation or any of their
attorneys, agents or employees on their behalf regarding the Litigation, the mediation or the
settlement.

ENTERED:

DATE
D hy Ki e Kinnaird f Jl,4 /t.
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Plaintiff-Directors of the Terra Foundation

Dean L. Bunt

D

wrÍ.2

Date
t) o, 0(

Attorney General of Illinois

By

Print Name

Date

The Terra Foundation for the Arts, an

Illinois Not-for-Profi t Corporation,
pursuant to resolution passed by its
Board on

ú By
/---'

Its

rint Name:

Date

(Title)
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Plaintiff-Directors of the Terra Foundatron

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date:

Attorney General of Illinois

By:

The Terra Foundation for the Arts, an

Illinois Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name

Date

'^-"'4-'

Print Name

Date (/ ,,Y_)
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Plaintiff-Directors of ¡he Te'rra Found¡tion

De¿¡ L. Bunt¡ock

Date:

Ronald L. Gidwitz

pate:

Arbrney Gencral of Illinois

Print Name

Date:

The Terr¡ Foundation for the Arts, an

Illinoi s Nor-for-Profi t C orporuioo.
pursusnl to rcsolution passed by its
Board on durr c- 2o,Õ I

B

Print N¡me SrÊlH

Date: J¿,r. 2 L00

,l*, b

P,tt,

Its s€ca € ft+l 14t, TT.ÈI(tl¿ e(

.L

By

(Ti¡le)
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EXHTBIT A

RESS RTL NTR K l. v. TERRA FOUNDATION et

The plaintiffs and the Foundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra
Foundation's collection lor no less than 50 years. The Foundation will continue to manage its

affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art. The Attorney General is satisfied that the settlement upholds
the interests of the people of the Stateof Illinois. The plaintiffs and the Foundation are pleased

that a settlement could be reached.

The plaintifÏs and the Foundation have agreed to let this statement stand alone

No further statements are to be made.

{-H l ::i¡899! l
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INTHECIRCUITCOURToFCooKCOUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BI-INTROCK, a Director of
the Terra Foundation for the Arts, et al'

Plaintiffs,
vs.

ruDITH TERRA, a Director of the

Terra Foundation for the Ãrts, et al',
Defendants. No. 00 CH 13859

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E' RYAN,

Attorney General of lllinois,
P lainti ff-Intervenor,

vs.

ruDITH TERRA, a Director of the

Terra Foundation for the Arts, et al',
Defendants.

AGREED ORDER

THIS CAUSE coming on to be heard by agreement of the parties andthe Court being

advised in the premises, the p-arties being in agreement as to the content of this Order' it is

hereby ORDERED THAT:

l. The plaintiffs Buntrock and Gidwitz are hereby granted through and including

September 14, 2001 by which to file a petition for award of attorneys fees and

costs in this matter;

2. This cause is set for further status on Seæq-meu\ 20 ,2001 at

l;oo and

The September 14, 2001 status hearing set by order of this Court dated August 29'

)
)
)
)
)
)
)

)
)

)
)
)
)
)
)
)
)
)

ô
J
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2001, is hereby stricken

Dated: September 7, 2001

Prepared by:
James R. Canoll

Quinlan & Carroll, Ltd.
30 North LaSalle, Suite 2900

Chicago, IL 60602
(312)263-0900
Firm # 33745

SF.P O 7 ZOO1

JUDGI DOROTHY KINNAIRD -276

CL ctR
HY

RT

ENTER: i DEPUÏY

Judge
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.AFFIDAVIT OF WILLIAM R. QUINLAN

I, William R. Quinlan, on oath, depose and state as follows:

1. I am an attorney at law and a partner of the law firm of Quinlan & Canoll, Ltd.

(formerly Quinlan & Crisham, Ltd.), 30 North LaSalle Street, Suite 2900, Chicago, Illinois 60602.

I attest that this affidavit is submitted in connection with the petition for attorneys fees pursuant to

the Consent Judgment and Order entered July 26,2001 in the case captioned Dean L. Buntrock et

al. v. Judith Terra et al., No.00 CH 13859 (Circuit Court of Cook County). I am the attorney

responsible for supervising the legal work performed by this firm on behalf of the plaintiffs Dean

L. Buntrock and Ronald Gidwitz, directors of the Terra Foundation for the Arts. I make this

affidavit on personal knowledge and if called as a witness I could competently testiff to the

following matters.

Z. I have been licensed to practice law in the State of Illinois since 1 964 after graduation

from the Loyola School of Law. I received a Master oflaws degree from the University ofVirginia

School of Law in May 1988.

3. I have also been admitted as a member of the bar ofthe United States Supreme Court,

the United States Court of Military Appeals, the United States Court of Claims, the United States

Court of Appeals for the Seventh Circuit and the United States District Court for the Northern

District of Illinois.

4. From 1985 to 1989, I served as a Justice ofthe Illinois Appellate Court, First District.

From 1980 to 1985, I served as a Judge of the Circuit Court of Cook County, Illinois. My legal

experience includes serving as General Counsel, Chicago Urban TransportationDistrict and General

Counsel for the Chicago Building Commission. From 1975 to 1980, I also served as Corporation

Doc: I 82658
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Counsel for the City of Chicago.

5. During my service as a Circuit Court Judge, I presided over numerous jury trials and

matters in complex commercial and class-action lawsuits, including the asbestos litigation in Cook

County, the Jewel salmonella litigation, and the Union Oil explosion. I have drafted rules on behalf

of the Illinois Supreme Court Rules Committee,many regarding complex commercial litigation. I

have taught complex litigation at the National Judicial College and DePaul Law School. In addition,

I am an Adviser to the Illinois Supreme Court's Study on Complex Litigation after having served

previouslyon this committee fornumerous years, including aperiod as vice-chair ofthe Committee.

6. I have been in private practice since 1989, when I retired as a Justice of the lllinois

Appellate Court. I then became a member of the Chicago law firm Phelan, Pope & John, Ltd., later

Phelan, Cahill & Quinlan, Ltd. In February 1996,I started my own firm, which is currently named

Quinlan & Carroll, Ltd. Since entering private practice in 1989, I have represented many clients in

complex contractual, commercial, and corporate disputes in the trial-level and appellate-level courts

of the State of Illinois, and the United States federal courts.

7 . From time to time, I have also served as an expert witness for other counsel regarding

the reasonableness of attomeys fees and costs.

8. ln September 2000, we were retained by Dean L. Buntrock and Ronald Gidwitz to

represent them as members of the Board of Directors of the Terra Foundation with regard to the

litigation matters before this Court. The highly contested nature of the litigation resulted in

extensive and complicated negotiations as part of a mediated settlement, which was approved by this

Court in the Consent Judgment and Order of July 26,2001.

Doc:l 82658
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9. I attest that as of July 31,200I, the plaintiffs have incurred attofneys fees and costs

in the total amount of $1,852,400.18, including $1,596,789.50 in fees and $255,610.68 in costs. I

further attest that this amount accurately represents the fees and costs incurred by Dean L. Buntrock

and Ronald Gidwitz.

10. ln determining whether the attomeys fees are reasonable in this matter, I considered

a number of factors, including the services performed, time expended, the hourly rate, skill and

standing of the attorney, the nature of the case, the difficulty of the issues, the usual and customary

charges for comparable services and the benefit to the client. See Anderson v. Anchor Org. for

Health Maintenance,2T4lll.App.3d 1001, 1007 , 654 N.8.2d615,681 (1't Dist. 1995).

1 1. I have reviewed all invoices and in light ofmy experience considered all the relevant

factors involved in this litigation. Under the circumstances of this case, considering the experience

and standing of the attorneys involved, the complexity of the issues and the benefit achieved for the

clients, I believe that the number of hours worked and the hourly rates ranging from $100.00 to

$495.00 per hour are fair and reasonable. These charges are also consistent with the usual and

customary rates charged by this firm to its clients for similar representation. Further, the attorneys

fees and costs are conünensurate with and comparable to charges by other law firms with similar

experience and background in this kind of matter.

Doc:l 82658

16di-002585



FURTHER, affrant sayeth not

Dated: September 14, 2001

SUBSCRIBED AND SWORN to before

me this l4th day of September,200l.

órt"{t-
Notary Public

V/illiam R. Quinlan

MyCommission Erpires ¡rla¡cl Z 2004

.OFFICIALSEALÐ

Mary Butler
Notary Public, State of Illinois

Doc:l 82658
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION'

BIINTROCK and GIDWITZ,
Plaintiffs,

VS. No. 00 CH 13859

TERRA, et al.,
Defendants

THE PEOPLE OF THE STATE OF

ILLINOIS,
P I ai nti ff- Int erv eno r,

TERRA, et al.
Defendants.

NOTICE OF FILING
TO: See attached Service List

PLEASE TAKE NOTICE that on September 14,2001,we filed with the Clerk of the

Circuit Court of Cook County, Chancery Division, Petition For Attorneys Fees and Costs

Pursuant to Consent Judgment and Order Entered July 26, 2001, a copy of which is attached

and hereby served upon you.

Respectfully submitted,

D BLTNTROCK and

GID

By:
One of Their

William R. Quinlan
James R. Canoll

QUINLAN & CARROLL, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2)263-0900
Firm ID # 33745

VS

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)

Doc: I 82686
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CERTIFICATE OF SERVICE

Under the penalties as provided by law pursuantto 735ILCS 5/1-109, the undersigned

certifies that true and correct copies of the Notice of Filing and Petition For Attorneys Fees

and Costs Pursuant to Consent Judgment and Order Entered July 26, 2001, were served

upon all parties on September 14,2001 as indicated on the attached Service List.

Underpenalties as provided by law pursuant to Section l-109 of the

Code ofCivil Procedure, the undersigned certifies that the statements

set forth in this instrument are true and conect, except as to matters therein

stated tobe on information and beliefand as to such matters the undersigned

certifìes as aforesaid that he verily believes the same to be true

il ,

\ t.u.".tÁ(

Doc: I 82686
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Dean L. Buntrock and Ronald Gidwitz v
Judith Terra, Paul Hayes Tucker, et al.

No. 00 CH 13859

SERVICE LIST

Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attomey General & Bureau Chief
of Charitable Trusts
100 W. Randolph Street
3rd Floor
Chicago, Illinois 60601
(Via Messenger Delivery)

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603
(Via Mes s enger Delivery)

Donald G. Mulack
McBride Baker & Coles
500 W. Madison Street
40th Floor
Chicago, Illinois 60661
(Via Messenger Delivery)

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.C.
1615 M Street, N.W. Suite 400

V/ashington, D.C. 20036
(Via U.S. Mail)

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
901 15th Street, N.W. Suite 700
Washington, D.C. 20005
(Via U.S. Mail)

Robert P. Cummins
Cummins & Cronin LLC
17 W. Wacker Drive
Suite 4800
Chicago, IL 60601
(Via Messenger Delivery)

William Schuman
Debra Tucker
McDermott V/ill & Emery
227 W. Monroe Street, 55th Floor
Chicago, IL 60606
(Via Mess enger D elivery)

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suire 1400
Chicago, Illinois 60602
(Via Messenger Delivery)

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007
(Via U.S. Mail)
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QuIIl{I,tx g CenRoLL, rrn
ATTORNEYS AT I,AW

30 NORTH I,ASALLE STREET ' SUITE 29OO

CHICACO, IIIINOIS 60602

TELEPHoNE 3 I 2.263.0900

FACSIÀ{ILE 3l 2.263.501 3
WR]TER'S DIRECT DTAL NO.

3t2l9t7-84s0

,AFFUIÀ'TES:

EDWARD D. HEFFERNAN

wÀsH-û.rcroN, D.C.

HYNÊS JOHNSON a MCNÂMARÂ

CHICAGO,ILIINOIS

Dear Judge Kinnaird:

Enclosed please find courtesy copies of Plaintiffs' Petition for Attomeys Fees and Costs

pursuant to Consànt Judgment and Order entered Jlly 26,2001 and Motion for Entry of
protective Order filed with the court today. We will present the Motion for Entry of Protective

Order at the hearing scheduled before you on September 20,200T at I 1:00a'm

September 14,2007

VIA MESSENGER
The Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook CountY

Chancery Division
2302 Richard J. DaleY Center

Chicago, Illinois 60602

Re: Buntrock and Gidwitzv. Terrø, Tucker, símpson, Michaeli, and

the Terrø FoundøtionÍor the Arts'No' 00 CIJ13859

V ly yours,

illiam R. Quinlan

cc: Service List Attached

Doc: I 82807
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Dean L. Buntrock ønd Ronald Gidwitz v

Judith Terra, Paul Hayes Tucker, et al-

No. 00 CH 13859

SERYICE LIST

Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief
of Charitable Trusts
100 W. Randotph Street

3rd Floor
Chicago, Illinois 60601

(Via Messenger DeliverY)

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Ten South Dearborn

Chicago, Illinois 60603

(Vi a M es s en ger D eliv erY)

Donald G. Mulack
McBride Baker & Coles
500 W. Madison Street

40th Floor
Chicago, Illinois 60661

(Via Mes s enger DeliverY)

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036
(Via U.S. Mail)

Leonard Garment
Lawrence Levinson
Vemer, Liipfert, Bernhard, McPherson & Hand

901 15th Street, N.W. Suite 700

Washington, D.C. 20005

(Via U.S. Mail)

Robert P. Cummins
Cummins & Cronin LLC
77 W. Wacker Drive
Suite 4800
Chicago, IL 60601

(Via Mess enger DeliverY)

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor

Chicago, IL 60606
(Vi a M es s enger D el iv erY)

David A. NovoselskY
Novoselsky Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602
(Via Mes s enger D eliverY)

Naftali Michaeli
3263 N Street N.W.
V/ashington, D.C. 20001
(Via U.S. Mail)
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IN THE CIRCUIT COURT OF COOK COLINTY. ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of
the Terra Foundation for the Arts. et al

Plaintiffs

v No. 00 CH 13859

ruDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff- Intervenor,
VS

ruDITH TERRA, a Director of the
Terra Foundation for the Arts, e/ a/.,

Defendants.

NOTICE OF FILING

TO: SEE ATTACHED SERVICE LIST

t)
PLEASE TAKE NOTICE that on November W 200I, I caused the attached Attorney

General's Response To The Fee Petition Submitted By Attorneys For Ronald Gidwitz And
Dean Buntrock (Filed Under Seal Pursuant To Court Order) to be frled rvith the Clerk of the
Circuit Court Cook County, Illinois, Chancery Division.

BY: Assi Attorney General

FLOYD D. PERKINS #99OOO

THERESE HARzuS
MATTHEW D. SHAPIRO
Assistant Attorneys General
Chantable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Chicago, Illinois 60601-3 175

Telephone: (312) 814-2595

)

)

)
)
)

)
)

)
)

)
)
)
)

)

)

)

)
)

)

)
)
)
)
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CERTIFICATE OF SERVICE

I, the undersigned, certify that i am an attorney, and that i served a copy of the foregoing
Notice and the foregoing document upon the parties listed below by depositing a copy of same
addressed to the foregoing in the U.S. Maii at 100 West Randolph Street, Chicago, Illinois, this 19th
dav of November, 2001 before 5:00 p.m

BY: Assistant ttorney General

FLOYD D. PERKINS #99OOO

THERESE HARzuS
MATTHEW D. SHAPIRO
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Chicago, illinois 60601-3175
Telephone: (312) 814-2595
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SERVICE LIST

William R. Quinlan
James R. Canoil
Quinlan & Crisham, Ltd
30 N. LaSalle Street
Suite 2900
Chicago,IL 60602

Stephen C. Carlson
Susan A. Stone
Sidley, Austin. Brown & Wood
Bank One Plaza
l0 S. Dearbom Street
Chicago, IL 60603

Brian L. Crowe
James Wilson
Shefsþ & Wilson, Ltd.
444 N. Michigan Avenue
Chicago,IL 60602

Joei J. Bellows
Bellows & Bellows, P.C.
79 W. Monroe Street, Suite 800
Chicago,IL 60603

K. Chris Todd
Neii M. Gorsuch
David E. Ross
John H. Longwell
Jibe O. Nzelibe
Kellogg, Huber. Hansen, Todd & Evans, P.L.L.C
1615 M Street, N.W. Suite 400
Washington, DC 20036

Leonard Garment
Lawrence Lennson
Verner, Lupfert, Bemhard, McPherson & Hand
901 - l5'h Steet, N.W. Suite 700
Washington, DC 20005

Robert P. Cummins
Cummins & Cronin, LLC
77 W. Wacker Drive
Suite 4800
Chicago,IL 60601

David A, Novoselsþ
120 N. LaSalle Street
Suite 1400
Chicago, IL 60602
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BTINTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRÁ., a Director of the Tema Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants

THE PEOPLE OF THE STATE OF ILLINOIS EX

rel. JAMES E. RYAN, Attorney General of lllinois,

P I ainti ff-I ntervenor,

JUDITH TERRA, a Director ofthe Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, andthe TERRA.FOUNDATION FORTHE
ARTS, an Illinois Not-For-Profit Corporation,

No. 00 CH 13859

Hon. Dorotþ Kirie Kinnaird

V

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Defendants

EMERGENCY MOTION TO ADVANCE HEARING

NOW COMES Shefsky & Froelich Ltd., former attorneys for JUDITH TERRA, PAUL
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HAYES TUCKER and ALAN K. SIMPSON, and respectfully requests this Honorable Court

advance the date for hearing Shefsky & Froelich Ltd.'s petition for fees. In support thereof,

petitioner states

1. On or about October 8,2000 Shefsky & Froelich Ltd. was retained to provide

representation to Judith Terra, Alan K. Simpson and Paul Hayes Tucker as directors of the Terra

Foundation for the Arts (the "Foundation").

2. Pursuantto the by-laws ofthe Foundation, the IllinoisNot-for-Profit Corporation Act

and the Indemnification Agreements between the defendants and the Foundation, advancements and

indemnif,rcation for the costs and fees expended in this litigation were to have been paid by the

Foundation.

3. On or about January 26,200I, defendants Judith Terra, Paul Hayes Tucker and Alan

K. Simpson moved to compel the advancement of fees for their defense in this matter ("January Fee

Motion"). From time to time, including on March 2l,200l,April 3, 200I, May 16, 2001 and May

18, 2001, this Court continued the ruling on the January Fee Motion because of a concern that a

ruling might impact the progress of mediation. On each of these occasions, the Court assured

counsel that it would promptly rule on the January Fee Motion once the mediation was complete.

4. In June, 2I,}I, the mediation was completed. As part of the mediated agreement,

provisions were made for the fees of counsel to be paid by the Foundation.

5. On or about July 2,200I , Shefsky & Froelich Ltd. was allowed to withdraw from the

representation of the director defendants without prejudice to its right to pursue the January Fee

Motion or to file an additional petition pursuant to the mediated settlement agreement.

2
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6. On July 26,200I, a Consent Decree and Judgment was entered by this Court.

7 . On or about August 6, 2001, Shefsky & Froelich Ltd. filed a renewed petition for fees

and costs ("Renewed Petition") with the supporting affidavit of Brian L. Crowe attesting to the

reasonableness of such fees. Attached thereto were copies of the daily time entries for each lawyer

assigned to this matter for the period between October 8, 2000 and the Shefsky & Froelich Ltd.'s

withdrawal in July, 2001.

8. From time to time since August 6,200I, the Renewed Petition has been continued

while the Foundation, through its lawyers Sidley, Austin, Brown & V/ood and Mulroy, Scandaglia,

Marrinson, Ryan, the plaintiffs, through their lawyers, Quinlan & Carroll, the Attorney General of

the State of Illinois and this Court have had an opportunity to review and comment upon the fee

requests.

9. The Attomey General and the Foundation have now both filed responses to Shefsky

& Froelich Ltd.'s petition. Significantly, neither the Foundation nor the Attorney General has made

any objection whatsoever to either the fees or costs incurred or the request for reimbursement in the

Renewed Petition.

10. It has now been almost fourteen months since Shefsky & Froelich Ltd. began

representing the Foundation's directors. A review ofthe various petitions and responses reveals that

Shefsky & Froelich Ltd. is the only firm that has represented any party since the beginning of this

litigation that has not been paid. Similarly, Shefsky & Froelich Ltd. has not been paid for any of the

out of pocket expenses incurred in this matter for a period of almost 14 months. On numerous

occasions since January 26,2001, Sheßky & Froelich Ltd.'s right to timely payment has been made

a
J
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subordinated to this Court's and the parties' desires to resolve this case through the mediation

process. Shefsky & Froelich Ltd.'s fiscal year closes on December 31,2001. Given these

circumstances: (i) petitions for fees have been pending for almost 10 months; (ii) detailed time

records have been on file and available for review for almost four months; (iii) strict review by the

plaintiffs, the Foundation and the Attorney General has not produced a single objection to Shefsky

& Froelich Ltd.'s petition; and (iv) Shefsky & Froelich Ltd. is the only firm that has not been paid

for almost 14 months, it is reasonable for this Court to exercise its equitable power and rule on

Shefsky & Froelich Ltd.'s Renewed Petition on or before December 19,2001

WHEREFORE, Shefsky & Froelich Ltd. respectfully prays that this Court exercise its

equitable power and rule on Shefsky & Froelich Ltd.'s Renewed Petition on or before December 19,

200r

Respectfully submitted,

SHEFSKY & FROELICH LTD

By of its attorneys
Brian L. Crowe
James D. Wilson
Patricia S. Spratt I
SHEFSKY & FROELICH LTD.
Suite 2500
444 North Michigan Avenue
Chicago, IL 60611
(312) s27-4000
No.29143

4
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director ofthe Tena Foundation
for the Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS EX

rel. JAMES E. RYAN, Attorney General of Illinois,

Plaintiff-Intervenor,

JUDITH TERRA, a Director of the Tena Foundation
for the Arts, et al.,

Defendants.

Brian L. Crowe
James D. V/ilson
Patricia S. Spratt
SHEFSKY & FROELICH LTD.
444 North Michigan Avenue, 25ü Floor
Chicago,IL 60611
(3r2) s27-4000

NOTICE OF EMERGENCY MOTION

TO: (See Certificate of Service)

PLEASE TAKE NOTICE THAT on Decemb er 4, 2001 at

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

rfJSÅm. 
we shatl appearbefore

its attorneys

V

)
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)
)
)
)
)
)
)
)
I
)
)
)
)

)
)
)
)
)
)
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the Honorable Dorotþ K. Kinnaird, Judge ofthe Circuit Court, Room 2302 oîthe Richard J. Daley

Center, Chicago, Illinois, and then and there present Emergency Motion To Advance Hearing, a

copy ofwhich is hereby served upon each ofyou.

DATED: November 27,2001 SHEFSKY & FROELICH LTD

By
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CERTIFICATE OF SERVICE

The Undersigned, pursuant to the provisions of 1-109 of the Code of Civil Procedure,

certifies and affirms that on November 27 ,2001, she served a true and correct copy of the foregoing
Notice of Motíon and Emergency Motíon To Atlvunce Hearing upon

William R. Quinlan
James R. Carroll

QurNr-aN & CaRRoLL, Lto
30 North LaSalle Street
29th p¡oo,

Chicago, Illinois 60602

William F. Conlon
Stephen C. Carlson
Srolpv Ausrw BnowN & WooD
Ten South Dearborn
Chicago, Illinois 60603

David A. Novoselsky
NoVoSELSKY LAW OPrrCgS

120 North LaSalle Street
Suire 1400

Chicago, IL 60602

Floyd D. Perkins
Assistant Attorney General &

Bureau Chief of Charitable Trusts
OFFICE oF TI{E ILLINOIS ATTOruIPY GPNBRAI-

100 West Randolph Street
3rd Floor
Chicago, iilinois 6û601

Thomas R. Mulroy, Jr.

MuLRoY, Sca¡¡oacuA, MARRTNSoN, RYAN
55 East Monroe Street
Suite 3930
Chicago, IL 60603

Eric D. Brandfonbrener
GRIpPO & EI-OBN

227 WestMonroe Street
Suire 3600
Chicago, IL 60606

Robert P. Cummins William P. Schuman

CUMMTNS & CRONTN LLC MCDERMOTT WILL & EIT¿ERY

77 West Wacker Drive 227 West Monroe
Suite 4800 Chicago, IL 60606

Chicago, Illinois 60601

Leonard Garment K. Chris Todd
VERNER, LIIPFERT, BERNHARD, McPHgRsoN & HAND KELLOGG, HUBER, HANSEN, TODD & EVANS

901 15th Street, N.W., Suite 700 1615 M Street, N.W.
Washington, D. C. 20005 Suite 400

Washington, D.C. 20036

Scott J. Szala
WINSTON & STRAWN

35 West Wacker Drive
Chicago,IL 60601

by depositing a true and accurate copy of same in a properly addressed, postage prepaid envelope

in the U.S. Mail at 444 N. Michigan Avenue, Chicago, Illinois before the hour of 5:00 p.m.
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISTON

DEAN L. BLINTROCK, a Director of the Tena
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRÁ", a Director of the Tema Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOTINDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex
rel. JAMES E. RYAN, Attomey General of lllinois,

PlaintifÊIntervenor,

ruDITH TERRA, a Director of the Terra Foundation
forthe Arts, PAUL HAYES TUCKER, aDirector of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, and the TERRA.FOUNDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

v
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Defendants

EMERGENCY MOTION TO ADVANCE HEARING

NOW COMES Shefsky & Froelich Ltd., former attorneys for JUDITH TERRA, PAUL
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HAYES TUCKER and ALAN K. SIMPSON, and respectfully requests this Honorable Court

advance the date for hearing Shefsky & Froelich Ltd.'s petition for fees. In support thereof,

petitioner states:

l. On or about October 8, 2000 Shefsky & Froelich Ltd. was retained to provide

representation to Judith Terra, Alan K. Simpson and Paul Hayes Tucker as directors of the Terra

Foundation for the Arts (the "Foundation").

2. Pursuantto the by-laws ofthe Foundation, the IllinoisNot-for-Profit CorporationAct

and the Indemnification Agreements between the defendants and the Foundation, advancements and

indemnification for the costs and fees expended in this litigation were to have been paid by the

Foundation.

3. On or about January 26,2001, defendants Judith Terra, Paul Hayes Tucker and Alan

K. Simpson moved to compel the advancement of fees for their defense in this matter ("January Fee

Motion"). From time to time, including on March 21,2001, April 3, 2001, May 16, 2001 and May

18, 2001, this Court continued the ruling on the January Fee Motion because of a concern that a

ruling might impact the progress of mediation. On each of these occasions, the Court assured

counsel that it woulcl promptly rule on the January Fee Motion once the mediation was complete.

4. In June, 2001, the mediation was completed. As part of the mediated agreement,

provisions were made for the fees of counsel to be paid by the Foundation.

5. On or about July 2,2001 , Shefsky & Froelich Ltd. was allowed to withdraw from the

representation of the director defendants without prejudice to its right to pursue the January Fee

Motion or to file an additional petition pursuant to the mediated settlement agreement.

2
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6. On July 26,200I, a Consent Decree and Judgment was entered by this Court.

I . On or about August 6,2001, Shefsky & Froelich Ltd. filed a renewed petition for fees

and costs ("Renewed Petition") with the supporting affidavit of Brian L. Crowe attesting to the

reasonableness of such fees. Attached thereto were copies of the daily time entries for each lawyer

assigned to this matter for the period between October 8, 2000 and the Shefsky & Froelich Ltd.'s

withdrawal in July, 2001.

8. From time to time since August 6,200I, the Renewed Petition has been continued

while the Foundation, through its lawyers Sidley, Austin, Brown & Wood and Mulroy, Scandaglia,

Marrinson, Ryan, the plaintiffs, through their lawyers, Quinlan & Carroll, the Attorney General of

the State of Illinois and this Court have had an opportunity to review and comment upon the fee

requests.

9. The Attorney General and the Foundation have now both filed responses to Shefsky

& Froelich Ltd.'s petition. Significantly, neither the Foundation nor the Attorney General has made

any objection whatsoever to either the fees or costs incurred or the request for reimbursement in the

Renewed Petition.

10. It has now been almost fourteen months since Shefsky & Froelich Ltd. began

representing the Foundation's directors. A review of the various petitions and responses reveals that

Shefsky & Froelich Ltd. is the only firm that has represented any party since the beginning of this

litigation that has not been paid. Similarly, Shefsky & Froelich Ltd. has not been paid for any of the

out of pocket expenses incurred in this matter for a period of almost 14 months. On numerous

occasions since January 26,2001, Shefsky & Froelich Ltd.'s right to timely payment has been made

ô
J
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subordinated to this Court's and the parties' desires to resolve this case through the mediation

process. Shefsky & Froelich Ltd.'s fiscal year closes on December 31,2001. Given these

circumstances: (i) petitions for fees have been pending for almost l0 months; (ii) detailed time

records have been on file and available for review for almost four months; (iii) strict review by the

plaintiffs, the Foundation and the Attorney General has not produced a single objection to Shefsky

& Froelich Ltd.'s petition: and (iv) Shefsky & Froelich Lfd. is the only firm that has not been paid

for almost 14 months, it is reasonable for this Court to exercise its equitable power and rule on

Shefsky & Froelich Ltd.'s Renewed Petition on or before December 19,2001

WHEREFORE, Shefsky & Froelich Ltd. respectfully prays that this Court exercise its

equitable power and rule on Shefsky & Froelich Ltd.'s Renewed Petition on or before December 19,

2001

Respectfu lly submitted,

SHEFSKY & FROELICH LTD

By of its attorneys
Brian L. Crowe
James D. Wilson
Patricia S. Spratt I
SHEFSKY & FROELICH LTD.
Suite 2500
444 North Michigan Avenue
Chicago,IL 60611
(3t2) s27-4000
No.29143

4
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director of the Terra Foundation
for the Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS EX

rel. JAMES E. RYAN, Attorney General of Illinois,

P laintiff-Intervenor,

JUDITH TERRA, a Director of the Terra Foundation
for the Arts, et al.,

Defendants.

Brian L. Crowe
James D. Wilson
Patricia S. Spratt
SHEFSKY & FROELICH LTD.
444 North Michigan Avenue, 25th Floor
Chicago, IL 60611
(3t2) s27-4000

NOTICE OF EMERGENCY MOTION

TO: (See Certifrcate of Service)

PLEASE TAKE NOTICE THAT on Decemb er 4,2001 at

No. 00 CH 13859

Hon. Dorotþ Kirie Kinnaird

rf@m. 
we shall appearbefore

its attorneys
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the Honorable Dorotþ K. Kinnaird, Judge of the Circuit Court, Room 2302 of the Richard J. Daley

Center, Chicago, Illinois, and then and there present Emergency Motíon To Advsnce Hearing, a

copy ofwhich is hereby served upon each ofyou.

DATED: November 27,2001 SHEFSKY & FROELICH LTD.

By:
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CERTIFICATE OF SERVICE

The Undersigned, pursuant to the provisions of 1-109 of the Code of Civil Procedure,

certifies and affirms that onNovember 27,2001,she served atrue and correct copy of the foregoing
Notice of Motion and Emergency Motion To Advønce Heuring upon

Williarn R. Quinlan
James R. Carroll

QunnaN & CRnRoLL, Lto
30 North LaSalle Street
29th Floor
Clricago, Illinois 60602

William F. Conlon
Stephen C. Carlson
SIoLey AUSTIN BROWN & WOOD

Ten South Dearborn
Chicago, Illinois 60603

David A. Novoselsky
NOVoSELSKY LAW OT .ICPS

120 North LaSalle Street
Suite 1400

Chicago,IL 60602

Floyd D. Perkins
Assistant Attorney General &

Bureau Chief of Charitable Trusts

OFFICE OF THE IT-T-TNOIS ATTORNPY GENPRAI-

100 West Randolph Street

3rd Floor
Ciricago, illinois 6û60 1

Thomas R. Mulroy, Jr.

MULROY, SCaUDACIIA, MARRINSON, RYAN
55 East Monroe Street
Suite 3930
Chicago, IL 60603

Eric D. Brandfonbrener
GRTppo & ELDEN

227 West Monroe Street
Sr.rite 3600
Chicago,IL 60606

Robert P. Cummins William P. Schuman

CuIr¡Ir¡rNS & CNONIN LLC MCDERMOTT WILL & EVNNY

77 West Wacker Drive 227 West Monroe

Suite 4800 Chicago, IL 60606

Chicago, Illinois 60601

Leonard Garment K. Chris Todd

VERNER, LUpFERT, BpnNrnn¡, MCPHERSON & FlaNI) KELLOGG, HUBER, HANSEN, TODD & EVANS

901 15"'Street, N.W., Suite 700 1615 M Street, N.W.
Washington, D. C. 20005 Suite 400

Washington, D.C. 20036

Scott J. Szala
WnsroN& STRAWN

35 West Wacker Drive
Chicago,IL 60601

by depositing a true and accurate copy of same in a properly addressed, postage prepaid envelope

in the U.S. Mail at 444 N. Michigan Avenue, Chicago, Illinois before the hour of 5:00 p.m.
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,'IC ES

,.¡ORTH MICHIGAN AVENUE
CAGO, ILLINOIS 606I I

.LEPHONE ß12) 52'1 -4OOO

.{cSIMILE (312) 52.t _5921
j-MAtL sfltd@sbefskylaw.com

J¡uns D. Wrlson
DTRECT DrAL: (312) 836_4052
DrR_pcr Fex: (312) sZj_1007

VIA MESSENGER

Dear Judge Kinnaird:

JDW:kmm
726270.1

Enclosures

cc: All counsel of record

EtrSKY & F=ROELNCFil LT'D.

IN REFERENCE TO:

25134_01

The Honorable Dorothy Kirie Kinnaird
Judge, Circuit Court of Cook County
2302 Daley Cenrer
Chicago, IL 60602

Buntrock, et al. v. Judith Terrø, et ø1.
Case No. 00 CH 13g59

Very truly yours,

SHEFSKY & FROELICH LTD.

December 4,2001

D. Wilson

Re

Enclosed please find an original and five copies of a draft order submitted to this courtpursuant to today's order' I have also included a disk Ëontaining a v/ordperr.ø v"rrio' of the same.
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IN THE CIRCUIT COURT OF'COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDV/ITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director of the Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Direcror of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOLTNDATION FOR THE ARTS, an Illinois
Not-Fo¡-Profi t Corporation,

Defendants

No. 00 CH 13859

THE PEOPLE OF THE STATE oF ILLINOIS ex
rel. JAMES E. RYAN, Attomey General of Illinois,

Hon. Dorothy Kirie Kinnaird

P laintiff-Intervenor,

ruDITH TERRA, a Director ofthe Tena Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Ter¡a Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, and the TERRA FOLTNDATION FOR THE
ARTS, an Illinois Not-For-profit Corporation,

Defendants.

ORDER

THIS CAUSE coming before the court on Shefsky & Froelich Ltd.,s petition for Fees and

costs filed with this court on August 6,2001and such petition and supporting affidavit having been

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

V
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reviewed by counsel for the Terra Foundation for the Arts and the Attorney General for the State of

Illinois, and all parties having represented to the Court that they have no objection to the payment

of Shefsky & Froelich Ltd.'s fees in accordance with tlie petition and the Courl otherwise being fully

advised in the premlses

IT IS HEREBY ORDERED that Shefsky & Froelich Ltd. is awarded fees in the amount of

to be paid forthwith by the Terra Foundation for the Arts

DATED: ENTERED

Dorothy Kirie Kinnaird, Judge Presiding

Brian L. Crowe
James D. Wilson
Patricia S. Spratt
SHEFSKY & FROELICH LTD
Suite 2500
444 North Michigan Avenue
Chicago, IL 60611
(3r2) s27-4000
No.29143

7262t0.1

2
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SFilEF"SKY & F"ROELNCH [-]TD.
L,AW OFFICES

444 NORTH MICHIGAN AVENUE

CHICACO, ILLINOIS 606II

TELEPHONE (3 t2\ 52',7 - 4OO0

FACSIMILE (3 t2) 527 -5921

E-MAIL sfltd@shefskylaw.com

J¡¡¡rs D. WrLsoN

Drnecr DrnL: (312) 836-4052
Drnrcr F¡x: (3121 527-1007

DEC - 7 2001

IN IìE}-ERÐNCE TO

251 34-01

Decernber 4,2001

William R. Quinlan
James R. Carroll
Qumlan & CaRnoLL, Lrn
30 North LaSalle Street
29th p1oo,

Clricago, Illinois 60602

William F. Conlon
Stephen C. Carlson
Sror-pv AusrrN Bnowr.¡ & Wooo
Ten South Dearborn
Chicago, Illinois 60603

Robert P. Cummins
CutvturNs & Cno¡¡nq LLC
77 West Wacker Drive
Suire 4800
Chicago, Illinois 60601

Floyd D. Perkins
Assistant Attomey General &

Bureau Chief of Charitable Trusts
On .Ice oF THE ILLINoIS ATToRNEY GENERAL

100 West Randolph Street
3rd Floor
Chicago, Illinois 60601

Thomas R. Mulroy, Jr.

MuLRoY, Sc¿NtacLlA, MARRINSoN, RYAN
55 East Monroe Street

Suire 3930
Chicago, IL 60603

William P. Schuman
MCDERMOTT WII-I. & EMERY

227 West Monroe
Chicago,IL 60606

Leonard Garment K. Chris Todd
VERNER, LIIpFERT, BERNHARD, McPIrpRsotrl & HaNo KELLocc, HUBER, HANSEN, TODD & EVANS
901 l5'h Street, N.W., Suite 700 1615 M Street, N.W.
Washington, D. C. 20005 Suite 400

Washington, D. C. 20036
David A. Novoselsky
Novosplsrcy LAw Opn'Ices Eric D. Brandfonbrener
120 North LaSalle Street Gzuppo & ElopN
Suite 1400 227 West Monroe Street
Chicago, IL 60602 Suite 3600

Chicago,IL 60606
Scott J. Szala
WrNsroN & SrnawN
35 West Wacker Drive
Chicago, IL 60601

Re: Buntrock, et al. v. Terua, et al,

Dear Counsel

Enclosed please find a copy of the Order entered today and the draft Order Judge Kinnaird
16di-002762



December 4,200I
Page 2

requested

JDW:kmm
Enclosures

SFiltr,FSKY & F"R-OE[-NCH [-TD.

Very truly yours,

SHEFSKY & FROELICH LTD

D. Wilson
726220.1
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SFilEFSKY & F"R-OE[-NCH LITD.
LAW OFFICES

444 NORTH MICHIGAN AVENUE
CHICAGO, ILLINOIS 606II

TELEPHONE (3 t2) 52'7 -4000

FACSIMILE (3 12) 52't - 5921
E.MÂtL sfltd@shefskylaw.com

JAT{ES D. WILSON
DrnEcrDrar: (312) 836-4052
DrR¡crFnx: (312) 527-1007

IN REFÐIIENCE TO:

25134-01

December 4,2001

VIA MESSENGER

The Honorable Dorothy Kirie Kinnaird
Judge, Circuit Court of Cook County
2302Daley Center
Chicago, IL 60602

Re: Buntrock, et ø1. v. Judith Terra, et al.
Case No. 00 CH 13859

Dear Judge Kinnaird:

Enclosed please find an original and five copies of a draft order submitted to this Court
pursuant to today's order. I have also included a disk containing a WordPerfect version ofthe same.

Very truly yours,

SHEFSKY & FROELICH LTD

D. Wilson
JDW:kmm
726270.t

Enclosures

cc: All counsel of record
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IN THE CIRCUIT COURT OF'COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director ofthe Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an Illinois
Not-For-Pro fit Corporati on,

Defendants
No. 00 CH 13859

THE PEOPLE OF THE STATE OF ILLINOIS ex
rel. JAMES E. RYAN, Attomey General of lllinois,

Hon. Dorothy Kirie Kinnaird

Plaintiff-Intervenor.

JUDITH TERRA, a Director ofthe Tena Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, and the TERRA FOLTNDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

Defendants.

ORDER

THIS CAUSE coming before the Court on Shefsky & Froelich Ltd.'s Petition for Fees and

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v

Costs filed with this Court on August 6,2001and such petition and supporting affidavit having been
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reviewed by counsel for the Terra Foundation for the Arts and the Attorney General for the State of

Illinois, and all parties having represented to the Court that they have no objection to the payment

of Shefsky & Froelich Ltd.'s fees in accordance with the petition and the Courl otlierwise being fully

advised in the premises:

IT IS HEREBY ORDERED that Shefsky & Froelich Ltd. is awarded fees in the amount of

to be paid forthwith by the Terra Foundation for the Arts

DATED ENTERED

Dorothy Kirie Kinnaird, Judge Presiding

Brian L. Crowe
James D. Wilson
Patricia S. Spratt
SHEFSKY & FROELICH LTD.
Suite 2500
444 North Michigan Avenue
Chicago, IL 60611
(3t2) s27-4000
No.29143

726210.t

2
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SFilEF"SKY & F"ROELNCFil LITD"
LÂW OFFICES

444 NORTH MICHTGAN AVENUE

cHtcAGo, ILLINOTS 60611

TELEPHONE (3 t2\ 52',t -4OOO

FACSIMTLE (3 t2) s2't -5921

E-MAIL sfltd@ shefskylaw.com

Ja¡nrs D. WrLsoN

Drnrct DrnL: (31 2) 83ó-4052
Drerct F¡x: (312) 527-1007

DEC - 7 2o0t

ÌN IìEFIìRENCE TO:

251 34-01

December 4,2001

William R. Quinlan
James R. Carroll
QurNlen & CaRRoLL, Lto
30 North LaSalle Street
29th Floor
Clricago, Illinois 60602

Williarn F. Conlon
Stephen C. Carlson
Srolnv AusrrN BRowN & WooD
Ten South Dearborn
Chicago, Illinois 60603

Robert P. Cummins
Cuv¡'¡nrs & CnoNrN LLC
77 West Wacker Drive
Suire 4800
Chicago, Illinois 6060 I

Floyd D. Perkins
Assistant Attonley General &

Bureau Chief of Charitable Trusts
OnnIcs oF THE ILLINoIS Arronxpv GeNpRaI-
100 West Randolph Street
3rd Floor
Chicago, Illinois 6060 1

Thomas R. Mulroy, Jr.

MuLRoY, SceNpacllA, MARRINSON, RYAN
55 East Monroe Street
suite 3930
Chicago, IL 60603

William P. Schuman
MCDERMOTT WII-I & EIr,TpRy

227 WestMonroe
Chicago,IL 60606

Leonard Garment K. Chris Todd
VERNER, LIIPFERT, BERNHARD, McPgpnsoN & HAND KELLOGG, HUBER, HANSEN, TODD & EVANS

901 l5th Sffeet, N.W., Suite 700 1615 M Street, N.W.
Washington, D. C. 20005 Suite 400

Washington, D.C. 20036
David A. Novoselsky
Novosplsrcy LAw Opplces Eric D. Brandfonbrener
120 North LaSalle Street Gruppo & Elop¡¡
Suite 1400 227 WestMonroe Street
Chicago, IL 60602 Suite 3600

Chicago, IL 60606
Scott J. Szala
WnqsroN & SrnewN
35 West Wacker Drive
Chicago,IL 60601

Re: Buntrock, ef al. v. Terca, et al.

Dear Counsel

Enclosed please find a copy of the Order entered today and the draft Order Judge Kinnaird16di-002768



December 4,2001
Page2

requested.

JDW:kmm
Enclosures

SHE,F"SKY & trR.OELNCFil LITD.

Very truly yours,

SHEFSKY & FROELICH LTD

s D. Wilson
't26220.1

16di-002769
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts et al.,

Plaintiffs, No. 00 CH 13859

Hon. Ðorothy Kirie Kinnaird

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of Illinois,

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et aI.,

Defendants.

BELLOWS AND BELLOWS' REPLY IN FT]RTHER SUPPORT
OF ITS AMENDED PETITION FOR FEES AND COSTS

Bellows and Bellows, P.C., by its undersigned attorney, hereby submits its Reply in Further

Support of its Amended Petition for Fees and Costs. For the reasons stated below and in Beliows

and Bellows' Petition for Fees and Costs, its Amended Petition for Fees and Costs and their

supporting Affidavits and the exhibits thereto, the Amended Petition should be granted and the Terra

Foundation should be ordered to pay the fee and cost items incuned by Directors Judith Terra

("Terra"), Paul Hayes Tucker ("Tucker") and Alan Simpson ("Simpson") as set forth in the

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

l;f:C i. I Zt''J1

v

Amended Petition.
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Should this Court grant some of the fees incurred as being "in connectionwith" this litigation

and reject others (other than for reasonableness), this Court would commit error. Respectfully, it is

not for this Court to decide that fees it may now disallow may be recovered at another time in a

different action. Were that the case, all fees in connection with this litigation should be decided

elsewhere. Petitioner must be allowed to have its fees measured against the fees of all other

partrcrpants

THE FOUNDATION'S OBJECTIONS CANNOT APPLY
TO ANY PORTION OF BELLOWS AND BELLOWS' \ilORK PRODUCT

On July 26,200l,this Court entered an Order ("the Order") stating inpart that "Reasonable

attomeys' fees incurred by the Foundation's Directors in connection with this lawsuit, as determined

by the Court, shail be paid by the Foundation." In the Amended Petition, Bellows and Bellows

submitted billings for 561,012.75 ín fees and $5,305.65 in costs. Of these totals, at most, costs of

$400.00 and fees of $5,972.50 would not have been incurred if the case Terra Foundation for the

Arts et al. v. Floyd Perkins, No. 01 C 4976 ("the Federal Action") had not been filed.

After the Federal Action was dismissed, Bellows and Bellows' previous work product was

replicated in filings before this Court seeking injunctive relief. The fee and cost items for such work

product relate equally to the instant matter and the Federal Action. Those fee and cost items

undoubtedly were incurred in connection with this lawsuit. Therefore, those fee and cost items fall

within the right of Directors Terra, Tucker and Simpson to be indemnified pursuant to the

Foundation's bylaws and the Not for Profit Corporations Act

Indeed, it would be an abuse of discretion for this Court to find otherwise. To draw a

I.

2
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distinction between work performed in preparing a request for relief (regardless of where it was

initially presented) and the work in presenting that request subsequently would be arbitrary and

unwarranted.

The Terra Foundation for the Arts' ("Foundation's") objection, stated in its Motion dated

November 16, 2001 must be limited to $5,972.50 in fees and $400.00 in costs in the Amended

Petition. Eventhen,theFoundation'sobjectionsshouldbedisregardedwithrespecttosuchitems.l

THE ATTORNEY GENERAL OVERLOOKS TIIE RELEVANT
PORTIONS OF THE NOT FOR PROFIT CORPORATIONS ACT

The numerous obj ections of the Peopie of the State of Illinois ex rel. James E. Ryan, Attorney

General oflllinois ("Attomey General"), to the Amended Petition are without merit. In its Response

to the fee petitions, the Attorney General omits to consider the relevant portions of the Iilinois Not

for Profit Corporations Act and of the Foundation's bylaws

805 ILCS 105/108.75(a) states that any director of a not-for-profit corporation may be

indemnified in connection with "any tl^reatened, pending or completed action, suit or proceeding"

(emphasis supplied) for attorneys fees "actually and reasonably incurred ... if such person acted in

good faith and in a manner he or she reasonably believed to be in, or not opposed to, the best

interests ofthe corporation...." Section 108.75(a) extends to any suit so long as the directors believe

themselves to be acting in the best interests of the corporation. This statutoryprovision is not limited

to cases in which the directors are named as defendants. If directors believe the best interests of the

corporation require them to take affirmative action and file suit, Section 108.75(a) provides a

lThe objections to the less than $64,000 in remaining fee and cost items are without merit
for the reasons stated at page 6, footnote 3 hereinafter.

aJ

u.
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statutory basis for their indemnification, regardless of whether the directors take an offensive or

defensive litigationposture. The Attorney General's suggestion, that Section 108.75(c)2 of the Not

for Profit Corporations Act is the only statutory basis on which this Court can enter an Order

awarding fees, is incorrect.

In the case at bar, Directors Terra, Tucker and Simpson did not agree to the Consent

Judgment that preceded the Order. Instead, these Directors believed that their duty to the Foundation

required them to take action in the best interests of the Foundation. They reasonably believed that

the Attorney General's advocacy in alliance with the faction of Directors opposed to the vision of

the Foundation's founder, Daniel Terra, arguably led some Directors to change their positions

because of concern over actions that could. have been taken against them by interests that wanted the

Foundation's museum to remain in the City of Chicago. Setting forth facts tending to show that:

Daniel Terra had a vision to alleviate the Foundation's precarious financial position by joining it

with another cultural institution in Washington D.C. or through relocation of the Foundation's art ,

collection to 'Washington; that a majority of directors had been supportive of Daniel Terra's vision;

that certain elected public officials in Chicago were opposed to that vision; that the Attorney General

intervened in the instant dispute for such reasons apart from the best interests of the Foundation; that

certain of the Foundation's Directors changed their position to abandon the vision of Daniei Terra;

that those same Directors were vulnerable to personal attack by the Attorney General; and that the

ultra vires action of persons in the Attorney General's office caused such Directors to change their

positions in such manner, Directors Terra, Tucker and Simpson filed the Federal Action, and then

25ection 108.75(c) provides that a director shall be indemnified to the extent he or she has

been successful in the defense ofany action.

4
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filed a request for injunctive belief before this Court based on the same factual allegations

It matters not that this Court disagreed with Directors Terra, Tucker and Simpson in ruling

that the relatively high burden of proof for obtaining preliminary injunctive relief had not been met.

All that matters is that these Directors were acting in furtherance of what they reasonably believed

was in the Foundations' best interests.

The mere fact of the Consent Judgment dídnotrelieve the Directors of all exposure to future

claims. Although the Attorney General intervened in this suit, that is not to say that members of the

public could not have attempted to intervene in their own capacities in the future. Mernbers of the

public also could have attempted to bring separate actions against Directors Terra, Tucker and

Simpson, accusing them of dereliction in their duties by failing to take all possible steps to protect

the Foundation. Therefore, the Attomey General's settlement of its claim did not relieve Directors

Terra, Tucker and Simpson of all potential liability they may have had. The Attomey General's

arguments to the contrary are without merit and proceed under the false premise that every citizen

of the State of Illinois would be motivated by the same set of concerns that drove the Attorney

Gçneral to action here.

IIr.

THE ATTORNEY GENERAL OVERLOOKS THE RELEVANT
PORTIONS OF' THE FOUNDATION'S BYLAWS

Article X, section (a) of the Foundation's bylaws states that the Foundation "shall indemnify

any and all of its directors ... against expenses actuaily and necessarily incurred by them in

connection with the defense or settlement of any action, suit or proceeding ..." The operation of the

bylaw is mandatory; the Foundation "shall" indemnify. The only relevarf criterion under the bylaw

5
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is whether the actions taken byDirectors Terra, Tucker and Simpson were "in connection with" the

Consent Judgment that the Attorney General was able to convince a majority of the Foundation's

Directors to accept.

Without question, the request for preliminary injunctive relief to postpone the Foundation's

formal vote on the Consent Judgment until the disinterested status of all Directors could be

determined and the claim that the Foundation's federal civil rights were violated by ultra vires

actions taken bypersons in the Attorney General's office in obtaining that Consent Judgment are a

request and claim "in conr.ection with" that Consent Judgment. And, the Consent Judgment is the

embodimentofthesettlementofPlaintiffs'andtheAttorneyGeneral'sclaimsinthissuit. Therefore,

the claims frled by Bellows and Bellows, initially in federai court and then before this Court, are "in

connection with" the settlernent of Plaintiffs' and the Attorney General's claims. Directors Terra,

Tucker and Simpson therefore have a clear and unequivocal right to be indemnified for the cost and

expense of those claims, pursuant to the Foundation's bylaws, even if this Court determines that

there should be no indemnification pursuant to the Not for Profit Corporations Act.3

The Attorney General's reference to the bylaw as applying only to the "defense of an action,"

Attomey General's Response at 7, misquotes the bylaw and should be disregarded. Moreover, the

Attomey General's reliance onlnternational Insurance Co. v. Rollprint Packagins Products. Inc., 312

3This clear legal right to be indemnified gives the Circuit Court of Cook County, as a court
of general jurisdiction, the legal power (and indeed the legal duty) to grant indemnification to
Directors Terra, Tucker and Simpson for all ofthe fees and costs inBellows andBellows' Amended
Petition incurred on their behalf, including time spent appearing before the United States District
Court in the Federal Action. Therefore, the objections to fees and costs incurred in the Federal
Action are without merit, even as to those minor fee and cost items ofBellows and Bellows that were
incured solely in fuilherance of the Federal Action. The Federal Action was clearly brought "in
connection with" the Consent Judgrnent and therefore "in connection with" the settlement of the
Attorney General's claims and the Plaintiffs' claims in the instant action.

6
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Ill.App.3d 998, 1014-15 (1st Dist. 2000), is misplaced because lnternational Insurance dealt with

construction of an insurance contract, not a corporate bylaw, and by the Attomey General's own

acknowledgment, dealt with an obligation to "defend," not an obligation to indemnify

IV.

THE ATTORNEY GENERÄL'S REMAINING OBJECTIONS
ARE \ryITHOUT MERIT

No obj ections are stated as to the reasonableness of the hourly rates charged by Beliows and

Bellows which are comparable to, if not lower than, the hourly rates of other firms involved in this

matter. I-nstead, the Attorney General objects only to the amount of time spent and therefore the

amount of fees and costs generated by Beilows and Bellows.

However, Bellows and Bellows and its co-counsel were working against the combined forces

of Quinlan & Canoll and the Attomey General's office. Bellows and Bellows and its co-counsel,

predecessorcounselandsuccessorcounselsubmittedpetitionsforfeestotallingf.I,224,554. Quinlan

& Carroll alone submitted a fee petition of over $1,800,000, to which the Attomey General has

stated no objectiona. However, since the Attorney General concedes that a key factor in the

reasonableness of a fee petition are the fees charged by opposing counsel, it cannot avoid the

conclusion that the fees of Quinlan & Carroll are proof of the reasonableness of the fees submitted

by counsel for Terra, Tucker and Simpson.s

aArguably, some of those fees included time spent in monitoring the Federal Action. If so,

the AttorneyGeneral's lackofconsistencybrings into question its good faithin attacking thoseitems
of Petitioner's fees.

5That counsel for Terra, Tucker and Simpson rnay have been busier during certain specific
time per-iods than counsel for Plaintiffs is testament only to the ebb and flow of litigation. hdeed,
when one party is in the process of preparing a request for injunctive relief, thatparty, other things

being equal, will understandably be busier than its opponent. And, there are no time records for the

l
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This comparison, though, does not even factor in the enorrnous resources of the Attomey

General's office, against which counsel for Terra, Tucker and Simpson also had to contend. Of

course, the Attorney General has not shared the amount of time ils attorneys spent on this matter, for

which taxpayers must foot the bili. By failing to provide time records concerning what Bellows and

Bellows was litigating against, the Attorney General cannot be heard to complain that Bellows and

Bellows and other counsel fought too long or too hard.

Nor does the Attorney General provide any evidence to support its conclusory arguments that

the fees of Bellows and Bellows are unreasonable. By contrast, Bellows and Bellows supported its

Amended Petition with the Affidavits of Joei J. Bellows and Laurel G. Bellows, stating facts to show

that the fees set forth in the Amended Petition were actually incurred by Terra, Tucker and Simpson

as well as their reasonablen ess. The Attorney General submits no evidence tà contradict any part

of the Affidavits of Joel J. Bellows or Laurel G. Bellows. And, the Attorney General offers no

authority for its argument that Defendants themselves must aver the actual and reasonable nature of

the fees, nor does it explain how or why Defendants themselves would be competent to make

avgrments about matters of trust and confidence such as the details of the legal services a law firm

provides on behalf of its clients. Since the evidence of theactual and reasonable nature of Bellows

and Bellows' fees is unrebutted, the Amended Petition should be granted.

Bellows and Bellows' act of conferring with its lead counsel regarding the claims to be filed

on behalf of their shared clients was not only reasonable; it was necessary. Bellows and Bellows was

Attomey General, against whom counsel for Terra, Tucker and Simpson were also litigating.
Moreover, the quickness with which a court dispatches an argument is no indication of the time or
care reasonably spent in crafting that argument. The Attomey General's arguments to the contrary
are without merit.

8
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retained to assert claims that, as this Court is aware, were not asserted by its predecessor counsel.

Therefore, no reason exists why this Court should limit Bellows and Bellows to what law and facts

Shefsky&Froelichhadleamed. Moreover,BellowsandBellows'independentassessmentoffactual

and legal matters was crucial to its ability to provide representation to its clients. A successor counsel

cannot willfully limit its knowledge of the case to whatever summary of facts or law is provided by

its predecessor counsel without risk of running afoul of its own ethical obligations. Such a course

of action would clearlybe unreasonable. Since successor counsel's act of obtaining its own appraisal

of the governing law and facts must then be reasonable, the fees and costs reflecting such an effort

must likewise be reasonably incurred and therefore within the clients' right to be indemnified.

Next, it is immaterial whether the Attorney General, the Plaintiffs and the Directors turned

by the Attomey General contemplated the actions taken by Terra, Tucker and Simpson after the

Consent Judgment was agreed upon. Terra, Tucker and Simpson are not parties to that Consent

Judgment. And, the Order reserves to the Court, not the Attorney General, the power to determine

the reasonableness of fees incurred. Reasonableness can only be determined by the standard akeady

ernployed by the Not for Profit Corporations Act, which is whether the director acted in good faith

and in a manner he or she reasonably believed to be in the best interests of the Foundation. 805

ILCS 105/108.75(a). Moreover, although the Attorney General learned about the frling of the

Federal Action soon after entering into the Consent Judgment, it failed to obtain any modification

of the language it drafted before the Court entered the Order.

Finally, the Attorney General argues, in entirely conclusory fashion and without any legal

support, that the fees must be denied because Bellows and Bellows failed to obtain the preliminary

injunctive relief it sought and therefore failed to provide "worthwhile legal product." Attorney

9
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General's Response, at 19. This argument is unsound because it presumes incorrectly that success

is a precondition to the right of indemnification. As set forth above, Section 108.75(c) of the Not

for Profit Corporation Act is not the only legal basis under which indemnification can be granted.

Rather, Section 108.75(a) andtheFoundation's bylaws provide additionalbases forindemnification

which do not require success on the merits. This Court carurot and should not lay a requirement of

success on the merits on top of the statute and the bylaws, when the Illinois State Legislature and the

Foundation's Directors made the conscious choice not to impose such a requirement.

CONCLUSION

For the reasons stated above, the objections to the Amended Petition are without merit and

should be overruled, and Bellows and Bellows' Amended Petition for Fees and Costs should be

granted.

Joel J. Beliows, Esq.
Christopher L. Gallinari, Esq.
BELLOV/S AND BELLOWS, P.C.
79 West Monroe Street, Suite 800
Chicago, IL 60603
(3r2) 332-3340
(3 12) 3 32-l 1 90 (facsimile)
Attorney No. 01000

V
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IN THE CIRCUIT COURT OF COOK COUNTY, IT,LTNOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,
v.
JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.
No. 00 CH 13859

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of Illinois,

Plaintiff-Interven or,
Y.

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.

Hon. Dorothy Kirie Kinnaird

-l ,t: . i..'ì :,.,' .i i' . .t.:1
, ,.-.,.,, ;1,: v;,'*1,,'¡ u: u,.;

NOTICE OF FILING

TO: See attached Service List.

TAKE NOTICE that on Monday, December 10, 2001, we caused to be filed with the Clerk

of the Circuit Court of Cook County, Illinois, Bellows and Bellows' Reply in Further Support of Its

Amended Petition for Fees and Costs

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DEC t 3 Z00t

I,-{ ìf }:l i,_..'
ii-. liii II: /i¡ ll i;, L.r ::il

D[ü i LÎ 2l]Û1

Dated at Chicago, Illinois this 10'h day of Dec ort 1

L.
Joel J. Beilows, Esq.
Christopher L. Gallinari, Esq.
BELLOV/S AND BELLOWS, P.C.
79 West Monroe #800
Chicago, Illinois 60603
(3 12) 332-33 40 I (3 rz) 332-11 90 (facsimile)
Attomey # 01000
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CERTIFICATE OF SERVICE

TO: See attached Service List

l, Elizabeth A. Steinhauser, a non-attorney, being first duly sworn upon oath, do hereby

certify that copies of the attached Notice of Filing and Bellows and Bellows' Reply in Further

Support of Its Amended Petition for Fees and Costs were served upon each party listed upon the

attached Service List by depositing such copies into the U.S. mailbox, iocated at 79 W. Monroe

Street, Suite 800, Chicago, Illinois 60603, postage prepaid, at or before 5:00 p.m. on the 10û day of

December,200L.

A.S

SIIBSCRIBED AND SWORN TO
before me this 10ù day of Decemb er,200l

NOTARY PIIBLIC

.'OFFICIAL SEAL''
JULI C. MACDONALD

ISllinoofStateublic,PNotary
s/03012ExpiresCotnmissionMy
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SER\TCE LIST

William R. Quinlan
James R. Carroll
John F. Kennedy
William J. Quinlan
Quinlan & Crisham, Ltd.
30 Norttr LaSalle Street, 29'h Floor
Chicago, Illinois 60602

Brian L. Crowe
James D. Wilson
Shefsky & Froelich, Ltd.
444 North Michigan Avenue
Suite 2500
Chicago, Illinois 6061 i

'William 
P. Schuman

McDermott, Will & Emery
227 WestMonroe Street
Chicago, Illinois 60606

David A. Novoselsky
David A. Novoselsky & Associates
120 North LaSalle Street, Suite 1400
Chicago, Illinois 60602

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive, Suite 4800
Chicago, Illinois 6060 1

Thomas R. Mulroy, Jr.
Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 East Monroe Street, Suite 3930
Chicago, iliinois 60603

Floyd D. Perkins
Bany S. Goldberg
Assistant Attorney General &

Bureau Chief of Charitable Trusts
100 West Randolph Street, 3'd Floor
Chicago, Illinois 60601

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley, Austin, Brown & Wood
10 South Dearborn Street
Chicago, Illinois 60603

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.W., Suite 400
Washington, DC 20036

Leonard Garment
Lawrence Levinson
Verner, Lipfert, Bemhard, McPherson

& Hand
901 15th Street, N.'W., Suite 700
'Washington, DC 20005
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Tena
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITI{ TERRA, a Director of the Tena Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, NAFTALI MiCIIAELI and rhe TERRA
FOTINDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants

No. 00 CH 13859

THE PEOPLE OF THE STATE OF ILLINOIS ex
rel. JAMES E. RYAN, Attorney General of lllinois,

Hon. Dorothy Kirie Kinnaird

P laintiff-Intervenor,

ruDITH TERRA, a Director ofthe Terra Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
the Arts, and the TERRA FOUNDATION FOR THE
ARTS, an lllinois Not-For-Prof,rt Corporation,

Defendants.

ORDER

THIS CAUSE coming before the Court on Shefsky & Froelich Ltd.'s Petition for Fees and

)

)

)

)

)

)

)

)
)
)
)

)
)
)
)

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)

v

Costs filed with this Court on August 6,2001and such petition and supporting affidavit having been
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reviewed by counsel for the Terra Foundation for the A¡ts and the Attorney General for the State of

Illinois, and all parlies having represented to the Court that they have no objection to the payrnent

of Shefsky & Froelich Ltd''s fees in accordance witli tlie petition and the Court otherwise bei'g fully

advised in the premises:

IT IS IIEREBY ORDERED that Shefsky & Froelich Ltd. is awarded fees in rhe amount of

7 tobe paid forthwith by the Terra Foundation for the Arts.

DATED ENTERED

Dorothy

Brian L. Crowe
James D. Wilson
Patricia S. Spratt
SHEFSKY & FROELICH LTD
Suite 2500
444 North Michigan Avenue
Chicago, IL 60611
(312) s27-4000
No.29143

7262t0.1

2

DEC L 42llï1

16di-002786



SHEF"SKY & F"ROELNCFil [-ITD.
L/A.W OFFICES

444 NORTH MICHIGAN AVENUE
CHICAGO, ILLINOIS 606II

TELEPHONE (3 I 2) 527-4000
FACSTMILE (3t2) 521 -5921

E-MAIL sfltd@shefskylaw.com

J¡¡¡rs D. WtrsoN
DrBrcr Drnl: (31 2) 83ó-4052
Drnrcr Fnx: (312) 527-1007

DHË I å 2r0t

IN REFERENCIì TO

251 34-01

December 14,2001

V/illiam R. Quinlan
Jarnes R. Carroll
QutNlaN & CARROLL, LrD.
30 Nofth LaSalle Street
29th FIoor
Clricago, Illinois 60602

William F. Conlon
Stephen C. Carlson
SIDLEY Ausrn{ BRowN & WooD
Ten South Dearborn
Chicago, Illinois 60603

Robert P. Cummins
Cuwn.ls & CRoNTN LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

Floyd D. Perkins
Assistant Attorney General &

Bureau Chief of Charitable Trusts
Op¡rce oF THE lt.lrNols AttoRNsv GpNsRAl_
100 West Randolph Street
3rd Floor
Chicago, Illinois 60601

Thomas R. Mulroy, Jr.
MuLRoY, ScaxoacllA, MARRINSoN, RvAN
55 East Monroe Street
Suiie 3930
Chicago, IL 60603

William P. Schuman
MCDERMOTT WILL & EMERY
227 WestMonroe
Chicago, IL 60606

Leonard Garment K. Chris Todd
VERNER, LUPFERT, BERNHARD, MCP¡TpnsoN & FIAND KELLOGG, HUBER, F{ANSEN, Too¡ & EvaNs
901 15tt' Street, N.W., Suite 700 1615 M Street, N.W.
Washington, D. C. 20005 Suite 400

Washington, D.C. 20A36
David A. Novoselsky
Novoselsry LAw Opptcps Eric D. Brandfonbrener
120 North LaSalle Street Gruppo & Er_oBN
Suite 1400 22j WestMonroe Street
Chicago, IL 60602 Suire 3600

Chicago, IL 60606
Scott J. Szala
WnsroN & Srnawn
35 West Wacker Drive
Chicago, IL 60601

Re: Buntrock, et al. v. Terra, et al.
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SFilEF"SKY & F"R.OEI-NCFil LII'D"

Decenrber 14,2001
Page2

Dear Counsel

JDW:kmm
Enclosure

Enclosed please find a copy of the order entered today by Judge Kinnaird.

Very truly yours,

SHEFSKY & FROELICH LTD.

s D. Wilson

727677.1
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Firm ID: 38050
IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BTINTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDWITZ, a
Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director for the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SMPSON, a

Director of the Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOLINDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS er. rel. No. 00CH 13859

Judge D.K. KinnairdJAMES E. RYAN, Attomey General of Illinois

Plainti ff- Intervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Afs, ALAN K' SMPSON, a

Director of the Terra Foundation for the Arts, and the
TERRA FOLTNDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants

THE TERRA FOUNDATION'S MOTION FOR LEAVE TO FILE ITS
REPLY MEMORANDUM IN SUPPORT OF ITS MOTION TO RSJECT

ANY FEE PETITIONS SEEKING ATTORNEYS'
N DINCO THIS

The Terra Foundation for the Arts ("the Foundation") hereby moves this

Court for leave to file the attached five-page reply memorandum in support of its motion

to reject any fee petitions seeking attomeys' fees not incurred in connection with this

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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lawsuit, which was filed on November 16, 2001. ln support thereof, the Foundation

states as follows:

1. In this proceeding, the Foundation has raised only one concern

regarding the several fee petitions before this Court: that no director be awarded

attorneys' fees in this proceeding for work done in connection with different - albeit

related - lawsuits. For the most part, the directors with fee petitions before the Court

have not opposed the Foundation's request that this Court - consistent with the plain

meaning and intent of the Consent Judgment Order - reject any fee petitions seeking

attorneys' fees not incurred "in connection with this lawsuit."

2. However, in their response to the Foundation's motion, counsel for

defendants Judith Terra, Paul Hayes Tucker and Alan Simpson ("the dissenting

directors") admit that their fee petitions in this lawsuit seek reimbursement for fees

incurred in connection with different lawsuits, but nonetheless assert that they are entitled

to such fees under the Consent Judgment and Order. In support of this contention, the

dissenting directors rely on certain arguments and authorities for the first time.

3. The Foundation therefore seeks leave to file a five-page reply brief

in support of its motion to answer the contentions raised in the dissenting directors'

response brief. The Foundation believes its repty brief will assist the Court in

determining the appropriate award of fees in this action.

2
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WHEREFORE, the Foundation respectfully requests this Court grant its

motion for leave to file its reply brief in support of its motion to reject any fee petition (or

portion thereof) seeking attorneys' fees not incurred in connection with this lawsuit.

Respectfully submitted,

THE TERRA FOI-INDATION FOR THE ARTS

NJ rô
R. Mulroy, o 1988492

Alan W. Nicgorski, No.6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA, MARRINSON,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
3r2-s80-2020

,/-J
By:

)
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Firm ID: 38050
IN THE CTRCUIT COURT OF COOK COUNTY, TLLTNOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BI-INTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GIDV/ITZ, a
Director of the Terra Foundation for the Arts,

Plaintifß,

JUDITH TERRA, a Director for the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SIMPSON, a

Director of the Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOI-INDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel.
JAMES E. RYAN, Attorney General of Illinois

No. 00CH 13859

Judge D.K. Kinnaird

P laintiff-Intervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SMPSON, a
Director of the Terra Foundation for the Arts, and the
TERRA FOLTNDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants

THE TERRA FOUNDATION'S REPLY MEMORANDUM IN SUPPORT
OF ITS MOTION TO REJECT ANY F'EE PETITIONS SEEKING ATTORNEYS'

CURRED IN CONNECTION \ryITH THIS

The Terra Foundation for the Arts ("the Foundation") has raised only one

concern regarding the several fee petitions before this Court: that no director be awarded

attorneys' fees in this proceeding for work done in connection with different - albeit

related - lawsuits. For the most part, the directors with fee petitions before the Court

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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have not opposed the Foundation's request that this Court - consistent with the plain

meaning and intent of the Consent Judgment and Order entered by this Court on July 26,

2001 - reject any fee petitions seeking attorneys' fees not incurred "in connection with

this lawsuit." However, counsel for defendants Judith Terra, Paul Hayes Tucker and

Alan Simpson ("the dissenting directors") admit that their fee petitions in this lawsuit

seek reimbursement for fees incurred in connection with different lawsuits, but

nonetheless assert that they are entitled to such fees under the Consent Judgment and

Order. The dissenting directors are wrong for three reasons.

First, the Consent Judgment and Order - read to effectuate the parties'

intent - clearly allows for reimbursement of only attorneys' fee incurred in connection

with this lawsuit and does not require the Foundation to reimburse the directors for fees

incurred in connection with different lawsuits. Nonetheless, relying on inapposite case

law, the dissenting directors focus narrowly on the phrase "in connection with" and

stretch that phrase to encompass fees incurred in different lawsuits that "touch on

matters" raised in this case.t That broad, ambiguous standard is simply not consistent

with the purpose and plain meaning of the Consent Judgment and Order. Indeed, by

focusing narrowly on the "in connection with" language, the dissenting directors ignore

the next two words in that clause: "this lawsuit." The Consent Judgment does not

provide for reimbursement of all fees incurred "in connection with this dispute" or "in

corurection with the facts raised in plaintiffs' complaint." Instead, the Consent Judgment

I Specifically, the defendants ignore the obvious intent of the parties to this agreement and rely on plainly

inapposite case-law discussing "in connection with" as that term is used in (l) the United States Sentencing

Guidelines; (2) arbitration clauses governed by the Federal Arbitration Act; (3) the United States

Bankruptcy Code; and (4) insurance policies. (,See Dissenting Directors Br. at 4.) Far from venturing into

these divergent and irrelevant areas of the law, the Court need go no further than the four-corners of the

Consent Judgment and Order to determine the proper scope and meaning of "in connection with this

Iawsuif' as that phrase used in this case.

2
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and Order expressly limits fees by reference to this lawsuit (00 CH 13859). Fees incurred

in connection with other lawsuits - with different docket numbers and before different

judges - were not incurred in connection with this lawsuit and thus are not reimbursable

under the Consent Judgment and Order.2

Moreover, the plain meaning of the Consent Judgment and Order is

bolstered here by the well-established maxim that "[c]ourts construe contracts so as to

avoid absurd results." Rubin v. Laser,301 ltl. App. 3d 60, 68 (lst Dist. 1998); Foxfietd

Realty, Inc. v. Kubala, 287 Ill. App. 3d 519, 524 (2d Dist. 1997) (same) (citation

omitted). Indeed, under the dissenting directors' interpretation, the Foundation would be

forever required to bankroll any lawsuit brought by its directors so long as it merely

"touches on" matters raised in this lawsuit. Given that one of the primary benefits of the

Consent Judgment and Order was to put an end to litigation conceming the Foundation's

future and, as this Court eloquently stated, to allow the Foundation to return to the

business of art as opposed to the business of litigation, it is simply absurd to suggest an

interpretation of the Order that would allow feuding directors to continuously re-litigate

the matters resolved by the Consent Judgment so long as there is money left to pay their

attorneys. Yet, that is precisely the interpretation offered by the dissenting directors here.

For this reason too, this Court should reject all fee petitions for work done in connection

with different lawsuits.

Second, even if the words "in connection with this lawsuit" can be

stretched to cover fees incurred in different lawsuits, the Consent Judgment and Order

2 The dissenting directors suggest that the Foundation's reading of the Consent Judgment and Order renders

the words "in connection with" meaningless surplusage. This is not so. Indeed, the use of the phrase "in
connection with this lawsuit" allows for non-parfy Directors, such as Di¡ectors Marshall and Stebbins - to
seek reimbursement of the fees they necessarily incuned as a result of certain matters raised in this lawsuit.

3
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provides only for the reimbursement of "reasonable" attorneys' fees. Here, the dissenting

directors' request for fees incurred while launching collateral attacks on this Court's

Consent Judgment and Order is downright "unreasonable." The dissenting directors had

the opportunity to argue and to vote against the proposed settlement of this litigation at

the Board Meeting on June 29,2001; they did so and lost. They also had the opportunity

to raise their objections before this Court (on the Foundation's dime); agaín, they did so

and lost. To now raise those same objections in different lawsuits is anything but

reasonable. On this ground too, the dissenting directors' request for fees incurred in

different lawsuit should be rejected

Third, public policy weighs heavily against requiring the Foundation -- a

not-for-profit corporation -- to cannibalize its finite resources by funding repeated

attempts by feuding directors to re-litigate the matters determined by this Court's Consent

Judgment and Order. Yet, that is exactly what the dissenting directors ask this Court to

do. The Foundation exists to promote American art, not to fund litigation. Public poiicy

therefore supports the Foundation's efforts to preserve its resources for the promotion of

American art by limiting reimbursement of attomeys' fees in this proceeding to only

those fees actually incurred in connection with this lawsuit. For this reason as well, this

Court should reject all fee petitions seeking reimbursement of fees incurred in connection

with different lawsuits.

4
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For the foregoing reasons, and as originally set forth in the Foundation's

Motion to Reject Any Fee Petitions Seeking Attorneys' Fees Not Incurred in Connection

with this Lawsuit, filed November 16, 2001,the Foundation respectfully requests that this

Court reject any fee petition or portion thereof seeking attomeys' fees not incurred in

connection with this lawsuit: Buntrock et al. v. Terra et al., No. 00 CH 13859.

Respectfully submitted,

THE TERRA FOIINDATION FOR THE ARTS

By: h4tt'- Ñ,.+r6h-"-'
Thòmas R. Mulroy, fÐ, No. 1988492
Alan W. Nicgorski, No.6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA, MARRINSON,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
'312-s80-2020
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Firm ID: 38050
IN THE CTRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra Foundation
for the Arts, and RONALD GIDWITZ, a Director of the Terra
Foundation for the A¡ts,

Plaintiffs,

JUDITH TERRA, a Director for the Terra Foundation for the
Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, NAFTALI MICHAELI and

the TERRA FOUNDATION FOR THE ARTS, an lllinois
Not-For-Pro fit CorP oration,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel. No. 00CH 13859

JAMES E. RYAN, Attorney General of Illinois
Judge D.K. Kinnaird

PlaintifÊlntervenor,

v

ILIDITH TERRA, a Director of the Terra Foundation for the
Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, and the TERRA
FOLTNDATION FOR THE ARTS, an Illinois Not-For-Profit
Corporation,

Defendants.
Notice of Motion

To: See Attached Service List

On January 15,2002 at2:00 p.m., in courtroom 2302 of the Richard J. Daley Center,50

West Washington Street Chicago, Illinois, defendant, Terra Foundation for the Arts, through its

attorneys, Mulroy Scandaglia Marrinson Ryan, will present its Motion For Leave To File Its
Reply Memorandum in Support of Its Motion To Reject Any Fee Petitions Seeking
Attorneys' Fees

served upon you.
Not Incurred in Connection with this Lawsuit, a copy of which is hereby

nj ¡.

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

(

Scandaglia & Ryan
55 East Monroe Sheet, 3 gth Floor
Chicago, Illinois 60603
(312) s80-2020
Counselfor Terra Foundationþr the Arts
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Under penalties as provided by lary pursuant to Section 1-109 of the Code of Civil Procedure, the

undersigned states that a copy of fhe above document(s) was served on the parties above via

-"ssrnler or via federal express, by 5 p.m. on January 11,2002'

,r),
Attorney for Terra for the Arts
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Counsel for: Ted Stebbins, Jr.
& Stephanie Marshall
William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 West Monroe Street
Chicago, IL 60606-5097
(3r2) 372-2000
(3rz) 984-7700 (fax)

Counsel for: P. Tucker,
udith Terra & A. Simpson

rtobert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
suire 4800
Chicago, IL 60601
(312) s78-0500
(3r2) s78-r234 (fax)

Counsel for: P. Tucker
Judith Terra & A. Simpson
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,
McPherson & Hand
901 15th Sheet N.W., Suite 700
'Washington, D.C. 20005

Dean Buntrock, et ø1. v. Judíth Terrø, et al.
Case No. 00 CH 13859

(Rev. tll28l0t)

SERVICE LIST

Counsel for: AG's Office
Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau
Chief of Charitable Trusts
100 West Randolph Street, 13th Floor
Chicago,IL 60601
(312) 814-7198 (Ioppolo Direct)
(3r2) 814-4425 (fax)

Counsel for: Dean Buntrock
& Ron Gidwitz
William Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900
Chicago, IL 60602
(3t2) 263-0e00
(312) 263-s013 (fax)
(312) 917-7450 (Quinlan Direct)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street
Suite 1400
Chicago, IL 60602
(3r2) 346-8e30
(3tz) 346-9453 (fax)

Counsel for: P. Tucker, Judith Terra
& A. Simpson
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.Vy'., Suite 400
Washington, D.C. 20036

Counsel for: Terra Foundation
William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
l0 South Dearbom Street
Chicago, IL 60603
(312) 853-7000
(312) 8s3-7036 (fax)

Counsel for: James Donnelley,
Marshall Field V, Kathleen Foster,
Dr. Robert Hamada & Frederick
Krehbiel
Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street
suite 3600
Chicago, IL 60606
(312) 704-7700
(312) s58-1 195 (fax)
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DEFENSE COUNSEL S CE I,TST CONTINIIET)

Counsel for: Terra
Foundation
Mark Heatwole
Scott J. Szala
Winston & Shawn
35 West Wacker Drive
Chicago,IL 60601
(312) s58-s600
(312) s58-s700 (fax)

Brian L. Crowe
Shefsky & Froelich, Ltd.
444 N. Michigan Avenue
Suite 2500
Chicago, IL 60603
(312) s27-4000
(312) s27-4011 (fax)

Defendant named in 00 CH 13859
Nafti Michaeli
3263 N. Street N.V/.
Washington, D.C. 20007

Joel J. Bellows
Bellows & Bellows
79 West Monroe Street

Suite 800
Chicago, IL 60603
(3r2) 332-3340
(3t2) 332-rr90
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JAN 1 + 20rl2

January lL,2002

VIA MESSENGER
The Honorable Dorothy Kirie Kinnaird
Richard J. Daley Center
Courhoom 2302
50 V/est Washington Street

Chicago, Illinois 60603

Re: Buntrock et al. v. Terra et a1.,00 CH 13859

Dear Judge Kinnaird:

Please find enclosed a courtesy copy of the Terra Foundation's Motion For Leave To File

Its Repty Memorandum In Support of its Motion To Reject Any Fee Petitions Seeking

Attorneys' Fees Not Incurred in Connection with this lawsuit. A copy of the proposed reply

memorandum is attached to the motion. The matter of attomeys' fees in the above-referenced

lawsuit is scheduled for a hearing before you Honor on January 15,2002, at 2:00 p.m.

We have also included copies of the cases cited in the proposed reply memorandum

Very truly yours,

C {L
V/. Nicgorski

AWN:cr

Enclosures

55 E. Monroe
39th Floor
Chicago, lllinois 60603

i31 2) 580-2020 Phone
(312) 782-3806 fax
www.msmrlawcom

All Attorneys of Record
See attached Service List

cc
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Dean Buntrock, et al, v. Judith Terrø, et øL

Case No. 00 CH 13859
(Rev. lLl28l0L)

SERVICE LIST

Counsel for: Ted Stebbins, Jr.
& Stephanie Marshall
V/itliam P. Schuman
Debra J. Tucker
McDermott,'Will & Emery
227 WestMonroe Street

Chicago, IL 60606-5097
(312)372-2000
(3tz) 984-7700 (fax)

Counsel fon P. Tucker'
udith Terra & A. SimPson

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601
(312) s78-0s00
(312) s78-r?34 $ax)

Counsel for: P. Tucker'
Judith Terra & A. SimPson

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,

McPherson & Hand

901 15tt'SteetN.W., Suite 700
'Washington, D.C. 20005

Counsel for: AG's Ofnice
Floyd D. Perkins
Thomas Ioppolo
Jeftey Gray
Therese Harris
Assistant Attorney General & Bureau

Chief of Charitable Trusts
100 West Randolph Street, 13ú Floor
Chicago,IL 60601
(312) 814-7198 (Ioppolo Direct)
(3Lz) 814-4425 (fax)

Counsel for: P. Tucker, Judith Terra
& A. Simpson
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W., Suite 400
'Washington, D.C. 200i36

Counsel for: Dean Bunlrock
& Ron Gid\üitz
V/illiam Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900

Chicago,Il 60602
(3 12) 263-0900
(3r2)263-5013 (faÐ
(312) 917-7a50 (Quinlan Direot)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
David A. Novoselsþ
Novoselsky Law Offices
120 North LaSalle Street

Suite 1400
Chicago,IL 60602
(3 12) 346-8930
(3tz)346-e4s3 (faÐ

Counsel for: Terra Foundation
William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearborn Street
Chicago,IL 60603
(312) 8s3-7000
(3tz) 8s3-7036 (fax)

Counsel for: James Donnelley,
Marshall Field V, Kathleen Foster,
Dr. Robert Hamada & Frederick
Krehbiel
Eric D. Brandfonbrener
Grippo & Elden
227 WestMonroe Street
Suite 3600
Chicago,IL 60606
(3r2)704-7700
(312) ss8-1les (fax)
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DEFENSE COUNSEL SERVICE LIST CONTI¡IUED

Counsel for: Terra
Foundation
Mark Heatwole
Scott J. Szala
Winston & Strawn
35 ÏVest'Wacker Drive
Chicago,IL 60601
(312) 5s8-5600
(312) 558-s700 (faÐ

Brian L. Crowe
Shefsky & Froelich, Ltd.
444 N. Michigan Avenue
suite 2500
Chicago, IL 60603
(3r2) s27-4000
(3tz) s27-4011 (fax)

Defendant named in 00 CH 13859
Nafti Michaeli
3263 N. StreetN.W.
Washington, D.C. 20007

Joel J. Bellows
Bellows & Bellows
79 West Monroe Street
Suire 800
Chicago, IL 60603
(3r2) 332-3340
(312) 332-tre0
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AP?EARANCE

STATE OF ILUNOIS
APPTLLATE COURT

FIRST DTSTBICÎ

Dean L. Buntrock, et aI.,

January 16, rü_2002

?-
APPEA]- FROM CIRCUIT COURT OF COOK

Chancery Division

I
(

s8,

Pla i tiffs-A DD el le s-e

Ge¡.No, 0r- 3L52 It

Judith Terra, et al., co

Sidley Austin Brown & I^Jood
Bank One PLaza
10 South Dearborn Street
Chicago, Illinois 60603
Telephone: 3L2/ 853- 7000
FIRM NO.: 38315

We hereby e*et tbc appcaaacc ol

for the Arts SidIev Austin Brown &^tv'ood's
ttt¿ -- -- a,Þ,þaût lct tr ¿ttoìtt.];,-

Def endan ts -Appe I lan ts

00-cH-13859
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Foundation
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CERTIFICATE OF SERVICE

I, Lori L. Roeser, certifi/ that I caused atrue and correct copy of the foregoing
Appearance to be served on January 16, 2002 by United States mail upon the following:

William R. Quinlan
James R. Carroll

Quinlan & Crisham, Ltd
30 N. LaSalle Street
29ú Floor
Chicago, IL 60602

Floyd D. Perkins
Assistant Attorney General
Charitable Trusts
100 W. Randolph Street
Chicago, IL 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Dr.
Suite 48oo
Chicago, iL 60601

David Novoselsky
Novoselsky Law Ofïices
120 North LaSalle
Suite 1400
Chicago, IL 60602

K Ch¡is Todd
Kellogg, Huber, Hansen, Todd & Evans
l6l5MStreet,NW.
Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
901 l5th Street, N.W.
Suite 700
Washington, D.C. 20005

urJ

Lori L. Roeser

P-
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Orrrcn oF THE ArronNny GnNrner
Sr.cTE oF Ir r rNoIS

Jim Ryan
January 24,2002 ATTORNET GENN,AL

Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook County, Chancery Division
Richard J. Daley Center
50 V/est Washington SEeet, Room 2403
Chicago, Illinois 60602

Re: Buntrock. et al. v. Terra. et al.
Case No. 00 CH 13859

Dear Judge äinnaird

Enclosed a¡e the cases I cited and referred to in the argument regarding attorney's fees in the
Terra matter on January 15,2002. The cases enclosed are as follows:

- Blue v. People of The State of lllinois 223 lll. App. 3d 594 (2"d Dist 1992).
- Fruin v. Northwestern Medical Faculrv 194 lll. App. 3d 1061 (1" Dist 1990)
- Lozoffv. Shore Heights, Ltd. 35lll. App. 3d 697 (2"d Dist 1976).
- Lozoffv. Shore Heights Ltd.66Ill. 2"d 398 (1977).
- Ratcliffv. Apantalø 318 lll. App. 3d 621 (1" Dist 2000).

Sincerely,

Floyd Perkins,
Chief
Charitable Trusts and Solicitations Bureau
(3r2) 814-2s33

rv/enclosures
all counsel on attached service list

irrrl J1¡1¡¡¡1 Sccr¡nr{ .Srrcct. SpIitrqticltl. llli¡10ìs oii()tì (r l-l 7{o-l()l)0
i,'rì \\i'{r R:r¡rrìolrlìl Srn,t'r. (.lric:rso. lìlirrtris rìrrrìrtl r:ì1..1) Sl.+_:l{ì{l{l

lT\': (2i7) 7fìir-2771
IT\': (:ì l2),e l"l-337+

l:.\X: (l l7) 7S:-70+(i
I:.\\: t lìl'l) S l+:ìS(ìtì

cc

.-:r>"
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SERVICE LIST

'William R. Quinlan
James R. Canoll
Quinlan & Cnsham, Ltd.
30 N. LaSalle Street
Suite 2900
Chicago,IL 60602

Thomas R. Mulroy, Jr.
Alan V/. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Monroe Street, Suite 3930
Chicago, iL 60603

Stephen C. Carlson
Susan A. Stone
Sidley, Austin, Brown & Wood
10 South Dearborn Street
Chicago, IL 60603

Joel J. Bellows
Bellows & Bellows, P.C.

79 W. Monroe Street, Suite 800

Chicago, IL 60603

K. Chris Todd
Neil M. Gorsuch
David E. Ross
John H. Longwell
Jibe O. Nzelibe
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C
1615 M Street, N.W. Suite 400
Washington, DC 20036

Leonard Garment
Lawrence Levinson
Verner. Lupfert, Bernhard, McPherson & Hand
901 - 15'h Sffeet, N.W. Suite 700

Washington, DC 20005

Robert P. Cummins
Cummins & Cronin, LLC.
TTW.WackerDrive
Suite 4800
Chicago,IL 60601

David A. Novoselsþ
120 N. LaSalle Sheet
Suite 1400
Chicago, IL 60602

William P. Schuman
Debra Tucker
McDermott, Will & Emery
227 W. Mon¡oe Sheet
Chicago,IL 60603
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LEXSEE 35 Ill. App. 3d 697

EMANUEL S. LOZOFF. Plaintifi-Appellee, v. SHORE HEIGHTS. LTD., et al.'
Defend ants-Appellants

No.74-18

Appellate Court of Illinois, Second District. First Division

35 IIL App. 3d 697; 342 N.E.2d 475; 1976IlL App. LEXIS l9l4

February 6, 1976, Filed

PRIOR HISTORY:
[***11

APPEAL from the Circuit Court of Kane County; the

Hon. PAUL W. SCHNAKE, Judge, presiding.

DISPOSITION:
Reversed.

COUNSEL:
David P. Peskind and Gail L. Erschen, both of Tyler,

Peskind & Solomon, of Aurora, for appellants.

Albert Brooks triedman, of Chicago, for appellee.

JTiDGES:
Mr. Justice Guild delivered the opinion of the court.

Seidenfeld, P.J., and HALLETT, J., concur.

OPINIONBY
GUILD

OPINION:

[*698ì l**4711 In 1971 the defendant corporation,
Shore Heights, Ltd., (Shore Heights), was the beneficiary
of a land fn¡st holding title to 209 lots in Kendail Counry.
Flintlock Invesûrents of Aurora, Illinois (Fhntlock) rvas

negotiating with Shore Heights fbr the purchase of these

lots and rvas also negotiating ri'ith Aldridge Constmction
Company (Aldr-idge) for the sale of the same lots. Plaintiff,
Emanuel S. Lozoff, was employed by Flintlock at this time,
Plaintiff rvas licensed to practice iarv in Wisconsin but was

not licensed to practice law in Illinois until March 2,1972,
almost three months after the complaint herein rvas fìled.

A conrract was entered into befrveen Shore Heights
and Flintlock but the sale $ as uot consu[n]ated.
Thereafter, plaintiff discussed with Aldridge's altorneys the
possibiliry [***21 of their negotiating directly with Shore
Heights. Plarntiff also proposed to Shore Heights' attomey,
Norman Lawrence, that plaintiff be employed by Shore

Heights to put together a sale of the lots to Aldridge.

On Juiy 20, l97l , a meefing was held between Shore

Heights' attorney, plaintiff and the defendant Charles
Greene, rvho rvas general manager of Shore Heights, At
this rneeting a letter agreement was dictated by plaintiff
and later signed by the defendant, Delores Greene,
president of Shore Heights, for Shore Heights. In pertinent
part, this agreement provided as follows:
"Dear Mr. Lozoff:

This is to serve as a memorandum of our agreement in
which you n ill be paid the sum of $ 65,000 as attorney's

fees for the legal sertices rendered by you in the Aldridge
Construction Company -- Shore Heights land agreement
for properries located in Kendall County, Illinois."
(Emphasis added.)

On August 6, l9ll, a contract was entered into
between Shore Heights and Aldridge but later Aldridge
served notice on Shore Heights that they were not going to
proceed rvith the contract.

On December 9, 7971, plaintiff, represented by
counsel, filed the instant complaint alleging that he was

[***31 due S 65,000 from defendants for having rendered

legal sen'ices to them as described in the July 20, 1971,
letter agreement. The complaint also alleged that plaintiff
dealt rvith the defendants Charles and Delores Greene

individually as well as on [*699] behalf of the defendant
Shore Heights and that the Shore Heights-Aldridge
contract was not consummated due to defendants' "refusai,
failure or inabilit"v" to comply therervith. The jury renrrned
a verdict in tàr'or of the plaintiff and against the individuai
and corporate defendants in the amount of $ 65,000, and

answered in the affirmative the special interrogatory, "Did
the PlaintitT perform ail of the services, which were
required b1' him by the confract?" Follorving entry of
judgment based upon the jury's verdict and the denial of
relief pral e d fbr in theu post-frial motion. defendants
appeal.

The sole question presented in this case is whether an

attorney rvho is licensed to practice law in Wisconsin but

not in lllinois may recover attorney's fees for legal services

rendered in lllinois.
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-r5 lll. App. 3d 697, *; 342 N.E.2d 475,**;
1976I11. App. LEXIS 1914, ***

Although defendants raise several allegations oferror,
rve hnd that we need only consider the question of rvhether

an attorney who is not [***41 licensed to practice law in
Illi¡ois can recover on a contract to perfbrm iegal services

in lllinois. Prior to a discussion of that issue, rve note
plaintiffs argument that defendants have not properly
presewed this issue for review [**4781 due to thei¡ failu¡e
to raise it in theirpost-trial motion. We find, however, that
in their post-trial motion defendants specifically asserted

that the court erred in denying their morion for judgment
on the pleadings and motion in limine, both of which were

based exclusively uponplaintiff s lack of an Illinois iicense

to practice law. Such a specification of error satisfies the

specifrcify requirement of section 68,1(2) of the Civil
Pracrice Act (Ill. Rev. Stat. 1973, ch. 110, par. 68.1(2)) by
indicatrng the grounds upon which the defendants rely
't¡*r'r' with suff,rcient partrcularity to afford the trial court
identity of the error relied upon." Osborne v. Leonard
(1968), 99 lll. App. 2d 39t, 396, 240 N.E.2d 769, 771.

'We turn, then, to a considerafion of the effect of
plainriffs not being licensed to practice law in the State of
Illi¡ois. Section I of the Attorneys and Counselors Act
(Ill. Rev. Stat. 1973, ch. 13, par. 1) in part [***5] states:

"No person shall be permitted to practice as an

attorney or counselor at law within this State rvithout
havrng previously obtained a license for that purpose from
the Supreme Court of this State.

No person shall receive any cortlpensation directly or
indirectly for any legal services other than a regularly
licensed attorney."
Plaintiff argues that the plain meaning of this starute has no

appiication to the instant case because: ( 1) he acted merely
as a "finder" and not as a lawyer, or (2) Supreme Court
Rule 707 (Ill. Rev. Stat. 1973, ch. 1104. par. 707) controls
the instant case.

[*7001 As to plaintiffs hrst argument, we f,rnd that
the fact that the Lozoff-Shore Heights contract, rvhich rvas

drafted by plaintiff, provided that plaintrtT was to be paid
$ 65.000 "as atlorney's fees for *** legal services" and the

fact that the complaint sought recoverr" for legal sen'ices
precludes plaintiff from now contending that he merely
acted as a broker or "finder." As to plaintitïs second

contention, we find Supreme Court Rule 707 inapplicable
to the case at bar. That Rule provides:

"Anything in these rules to tire contrary
nonvithstanding, an attorney and counse lor-at-larv [ 

* * * 6 |

from any other jurisdiction in the United States. or tbreign
country, may in the discretion of any court of this State be

permrtted to participate before the court in the trial or
argument of any particular cause in rvhich, for the time
being. he is employed."

'fhis Ruie, in the discretion of the court, allows a foreign
aftorney "to participate before the court in the hial or
argument of any particular cause in which, for the time
being, he is employed." Plaintiff herein is attempting to
recover for legal services performed outside ofthe courts
of this State. Rule 707, therefore, has no application to the

instant case.

The courts of the State of Illinois have the sole and

exclusive power to determine who may practice law in the

State. (Chicago Bar Associationv. Kellogg (1949), 3 j8lll.
App. 618, 88 N.E.2d 5i,9.) Ttie practice of law is not
limited to court appearances, (People ex rel. Illínois State

Bar Association v. Schafer ( I 949), 404 lll. 4 5, 87 N.E.2d
773), but inciudes the giving of advice or the rendition of
any service requiring the use of any degree of legal

knowledge or skill. People ex rel. Chicago Bar
Association v. Barasch (1950), 406 lll. 253, 94 lt'*t'71
N.E.2d r48.

ln City of East St. Louis t'. Freels ( I 885), I 7 Ill. App.

339, 343, i¡ considering the claim of a nonlawyer for legal

services the court stated the following with reference to a
predecessor ofthe statute involved in the instant case:

"From this statute it would seem that the policy of the law
is, that no person without being duiy licensed as an

attorney [**4191 at larv can recover for services

performed as such in a court of record."
ln Sellers v. Phillips (1890), 37 lll. App. 74, an atlomey
who was licensed to practice law in Michigan but not in
Illinois sued to recover on a contract for attorney's fees for
prosecuting an appeal in the Illinois Supreme Court. The
appellate court noted f,rrst that the contract,
't*r')t is in conflict with Sec. 1, Chap. 13, R.S., which
prohibits any person from practicing as an attorney or
counselor at [*7011 law, or conducting any action or suit
in which he is not a parry concerned in any court ofrecord
in this State without having previousiy obtained a license
for that purpose * * *.rr (37 tll. App. 74, 75.)

The court then went on to hold,
"We think the terms of the statute warant us in going

further, [***8] [than did the cotrtin Freels, supral andin
saying, positively, that the contract rvas unlawful and

compensation therefore can not be recovered. " (37 Ill. App.

74,75.)
We also note the following statement found in Annot., .1/

A,L,R. 3d 907, 908, (1967), relyrng in part upon.Freels and

Sellers:
"Most courts take the vierv that in the absence of some

extenuating circumstance, an out-of-state attorney who

renders services locally falis u'ithin the prohibition against

illegaily practicing law and cannot recover compensation
from his client for the local services."
See also 4 ll1. L.&Pr. Attornet's and Counselors $ $ 12 and

125 (1971) andspivakv. Sachs (1965), 16 N.Y.2d I63,263
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35lll. App. 3d 697. *;342 N.E.2d 475,**;
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N.Y.S.2d 953, 2 r I N.E.2d 329.

In arriving at the above decision we are not unmindful
of the decisions of Mock v. Higgins (1954), 3 lll. App, 2d
281, I2l N.E.2d 8ó5, and Dotf v. Relles (7th Cit'. 1966),
35s F.2d 488.

In Mock v. Higgins, the appellate court in substance

held thatunder section 12 ofthe Attorneys and Counselors
Acl a Missouri lawyer could, in fact, practice in Illinois.
Section l2 reads as follows:

"When any counselor or attorney at law, residing

[***91 in any other state or territory, may desire to
practice law in this state, such counselor or attorney shall
be allowed to practice in the several courts of law and
equity in this state upon the same terms and in the same

manner that counselors and attorneys at larv residing in this
state now are or hereafter may be admitted to practice law
in such other state or territory,"
It is to be noted that this provision provides that an attomey
residing outside of the State shall be allowed to practice in
the several courts of iaw and equity in this State upon the

same terms and in the same manner an Illinois lawyer is
admitted to practice iarv in such other State or territory. it
is conceded that this section of the statute is somewhat
difficult to analyze. It 

"vould 
appear the provision, using

the words "admitted to practice law" doubtless means

"allowed to practice law." However, if section 12 is read in
conjunction u'ith Supreme Court Rule 707, there appears

at first blush to be a conflict. This may not necessariiy be

so. Rule 707 specifically provides that an attomey from
I*1021 outside the State of Illinois, from another
jurisdiction of the United States or foreign country,

[***10ì may be permitted to participate before the court
i¡ a trial of a particular case for the time being he is
expressly empioyed. It rvould appear that section l2 must
be read in conjunction with Supreme Court Rule 707. In
other words, a foreign attorney, in the discretion of the

court, may be allowed to appear in the courts of this State

on specific cases for which he is then presently employed.
The diffìcuiry arises, however, in such case as the one

before us rvhere appearance in court is not an issue but the

rendition of legal services by a foreign attorney in the State

of Illinois is the problem.

[**4801 InMockv. Higgins, theplaintiff, Mock, had
entered into a conlract with attomey Leahy who was an

anorney licensed to practice larv in Missouri but not in

Illinois. The contract entered into was signed by Leahy,
the St. Louis attorney, together with the plaintiff Constance
Mock and George F. Higgrns, the public administrator of
Du Page County, Illinois. Under the provisions of the
conhact both Leahy, the St. Louis attorney, Higgins, the
public administrator, Farthing, an Illinois attorney and

Joseph Sam Perry, an Illinois attorney, were to receive for
their services [***111 the sum of 10% of the amount
collected by Constance Mock in a certain probate claim or
the sum of $ 250,000, whichever was the larger. They
were successful in their efforts and Constance Mock was
decreed to be enrrtled to one-thi¡d of the estate, which was

in the neighborhood of $ 3,500,000. After Constance
Mock had received the money, she became dissatisfied
with the contract and sued Higgins, the administrator,
Leahy, the St. Louis attorney, Farthing, the Illinois attomey
and Joseph Sam Perry, the lllinois attorney, alleging that
Leahy was not admitted to practice law in the State of
Iliinois and that the entire contract was therefore void. In
passing upon this issue, as indicated above, the coud
specifically held that it rvas cornmon knowledge that
Missouri lawyers practice in the State of lll,i¡ois and,

although Leahy was not admitted to practice law in the

State of Illinois, the confract involving Mr. Leahy, the St.

Louis attorney, was not void. The cotrtìn Mock at no time
considered the provisions of Supreme Court Rule 707 or its
predecessor, ifany.

InDorfv. Relles,the Federal court cited with approval
the above finding ín Mock. We do not adhere to Mock

[***12] insofar as it relates to the case at bar, nor do we
adhere to Dorlinsofar as it follows lç[ock. We hnd that
section 12, relative to nonresident larv-vers practicing law
in Illinois, must be read in conjunction rvith Supreme Court
Rule 707. In other words, the Missor¡ri larvyer, or as here

a Wisconsin larvyer, may, in certain instances, i¡ the

discretion of the trial court, be allowed or [*703] admltted
to practice law before the courts of this State. Insofar as

Mockholds to the conhary, we disagree.

We therefore find that plaintiff is precluded from
recovering for legal services rendered in lllinois when he

was not licensed to practice law in Iliinois.

The judgment appealed from is hereby reversed and
judgment is entered in favor of the defendants.

Reversed.
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OPINION:

[*5951 [**6251 ruSTICE McLAREN delivered
the opinion of the court:

Robert Z. Blue, a nonlawyer proceeding pro se, filed
a "Conplaint for an Order of Habeas Corpus"
(complaint) in the name of his minor 'child, [***2]
plaintiff Aaron J. Blue, with the ci¡cuit court of Lake
County. The corrplaint alleged that piaintiff was being
held in custody without due process of law by his
mother, Susan Fisher, as the result of certain visitation
orders entered by the circuit court of Cook County in
Robert and Susan's pending dissolution of marriage suit.
The trial court dismissed the complaint pursuant to
section 2-619(a)(3) of the Code of Civil Procedure
(section 2-619(a)(3)) (I11. Rev. Stat. 1989, ch. 1 10, par. 2-
619(a)(3)), which provides for involuntary dismissal
where there is another action pending between the same

parties for the s¿une cause. On appeal, plaintiff argues

that the trial court abused its discretion in dismtsstng the

action for habeas corpus.

[**6261 We strike plaintiffs briefs, dismiss the

appeal, and hold that the proceedings below were void
and must be vacated. As a nonlawyer [*5961 who is not
a parfy to this suit, Robert Blue may not represent
plaintiff i¡ this court and had no authority to do so at the

trial level.

Robert Blue filed the complaint pro se. After the trial
court dismissed the complaint under section 2-619(a)(3),
Blue filed a notice of appeal, an appeilant's brief and

[***31 a reply brief, all "pro se" as "Father of
Appellant." Approximately three weeks after the reply
brief was filed, William L. Ban, Jr., an altorney, filed his
motion for ieave to appear as attorney for plaintiff. This
court allowed the mofion, and Barr entered his
" additional appearance " for plaintiff.

One not duly authorized to practice law may not
represent another i¡ a court of law. (I11. Rev. Stat. 1989,
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223lll. App.3d 594,*;585 N.E.2d 625,**;
1992Ill. App. LEXIS

ch. 13, par. l; National Bankv. First Ilisconsin National
Bank (1977), 53 IU. App. 3d 482, 488-89.) Lay people
may appear only in their "proper persons" (Ill. Rev. Stat.
1989, ch. 13, par. 1l), i.e., only on thei¡ own behalf. (
National Bank, 5 3 lll. App. 3d at 489.) A plearting signed
by a person who is not licensed to pracfice law rn this
State is a nullity even if a duly licensed attorney
subsequently appears in court. ( Fruin v. Northwestern
Medical Faculty Foundation, Inc. (1990), 194 Ill. App.
3d 1061, 1063.) Wbere one not licensed to practice law
has instituted legal proceedings 'on behalfofanother, the
suit should be dismissed; if the suit has proceeded to
judgment, the judgment is void and will be reversed.

[*""41 Leonardv. lüalsh (1966),73 lll. App.2d 45,47.

That Robert Blue has labeled himself "pro se" does
not bring this case within 1þe right of a party to represent
himself. Robert Blue is at most the "next friend" of the
minor plaintiff. A next friend is not a party to a suit but
represents the real part5r, who, as a minor, Iacks the
capacity to sue in his own name. Severs v. Country
Mutual Insurance Co. (i,982), 89 lll. 2d 515, 520; Clarke
v. Chicago Title & Trust Co. (1946), 393 lll. 419, 430-
3l; Hoare v. Haruis (1849), ll IU. 24, 25;27 Ill. L. &
Prac. Minors $ 71, at 54; $ 74, at 57 (1956).

Although we have found no published opinion from
this State addressing this parlicular set of ci¡cumstances,
we believe that the authonty set out above corrpels the
conclusion tlat one not authorized to practice law may
not represent a minor in a court of record. We note that
several Federal courts have addressed this precise issue

Page 2

10, ***; 165 ill. Dec. 894

and have held that the Federal right to self-representation
does not allow a nonlawyer next friend to represent a
mrnor, (See Cheung v. Youth Orchestra Foundation of
Buffalo, Inc. (2d Cir. 1990), 906 F.2d 59.; l*).,'51
Meeker v. Kercher (l}th Cir. 1986), 782 F.2d 153, 154;
Lqwson v. Edwardsburg Public School Qf/.D. Mich.
1990), 751 F, Supp. 1257, 1258-59.) The Cheung court
explaured that allowrng a nonlawyer parent to sue in the
name of þis mins¡ child without obtaining corrnsel

[*5971 does not promote the interest in free choice that
underlies the right of a parfy to self-representation.
Furthermore, allowing those without proper legal taining
to represent minors undermines the full protection of the

minors' legal rights and "also invites abuse, as the present
case may demonstate." (Emphasis added.) ( Cheung,
906 F.2d at 61,) We agree fully with this reasoning.

As Robef Blue was neither authorized to bring this
action "pro se" nor to file the briefs that he f,iled in
connection with this appeal, we strike the briefs on
appeal and hold that the proceedings below are void and
of no effect. We therefore dismiss the appeal aud vacate
the judgment of the circuit court.

The appeal is dismissed, and the judgment of the

ci¡cuit court of Lake County is vacated.

Appeal dismissed; judgment vacated.

GEIGER and [***61 NICKELS, JJ., concur.
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OPINIONBY:
McBRIDE

OPINION:

[*6231 [**8441

ruSTICE McBRIDE delivered the opinion of the
court:

This appeal arises from the dismissal of plaintiffs
complaint tbr failure to fìle a physician's report as required
by 735 ILCS 5/2-622 (West 1998). Plaintiffs compiaint
alleged numerous acts of medical negligence cornmitted by -
defendants that resulted in the death of Irma Ratcliffe
("Decedent"). Plaintiff-Appellants are Sherry and Glen
Ratcliffe who are husband and rvife (collectively referred
to as "Ratcliffe"). Decedent was Sherry Ratcliffe's mother.
Sheny Ratcliffe fìled this action on behalf of Decedent and
rvas iater appointed Special Adminisr¡ator of Decedent's
Estate by the rrialjudge. Ratcliffe has not retained counsel
and is representing Decedent's interests in the matter pro se

as she did below,

The Defendants-Appellees are Dr. Frank Apantaku
("Apantaku"); [***21 Trinity Hospitai ("Triniry");
University of Chicago Hospital ("UCH"); and Illinois

Home Health Care, lnc. ("Home") (hereinafter collectively
referred to as "Defendants"). We state only those facts
necessary for disposition of this appeal. Ratcliffe's
complaint alleges that Apantaku's negligent heatrnent of
Decedent resulted rn her death due to urosepsis. According
to Ratcliffe, the urosepsis developed because of an un-
checked urinary tract infection which both Apantaku and
Trinity negligently failed to detect and promptly heat.
Ratcliffe also alleges that Trinity and Home failed to
acknowledge and respond to complaints made by Ratcliffe
concerning the negligent care administered to Decedentby
Apantaku. Because of Apantaku and Trinify's alleged
negligence concerning Decedent's care, Ratcliffe brought
Decedent into the emergency room at UCH. Ratcliffe
further asserts that UCH was also negligent in failing to
administer proper care and effectively hastened the death
of Decedent. Based on the above allegations, Ratcliffe, on
behalf of Decedent's estate, sought monetary damages in
J**845ì excess of fifty-thousand dollars against each
Defendant

Ratcliffe hled her complarnt in the circuit court [***31
on April 10, 1998. On July 6, 1998, Trinity filed a motion
to dismiss Ratcliffe's complaint and UCH was granted
leave by the tnal court to join in that motion. Apantaku
also filed a mofion to dismiss the complaint on August 13,

1998. One of the grounds alleged in the Defendants'
motion to dismiss rvas Ratcliffe's failure to file a

physician's report as required by 735 ILCS 5i2-622.

Section 2-622 states in reievant part:

"(a) In any action, *** in 1e¡ *** in which the plaintiff
seeks damages for injuries or death by reason of medical,
hospital or an [*6241 other healing art malpractice, the
plaintiffs attorney or the plaintiff, if tire plaintiff is
proceeding [pro se], shall file an affidavit, attached to the
original and all copies of the complaint, declaring one of
the following:

1, That the aff,rant has consulted and reviewed the facts of

16di-002819



Page 2
318lll. App.3d 621,*;742 N.E.2d 843,**;

2000I11. App. LEXIS 1007, ***; 252lll. Dec. 305

the case with a irealth professional rvho tire atïrant
reasonably beiieves: (i) is knowiedgeable in the relevant
issues involved in the partrcular action; (ii) practices or has
practiced within the last 6 years or teaches or has taught
withrn the last 6 years in the same area of health care or
medicine [***4] that is at issue in the parricular action;
and (iii) is qualified by experience or demonsüated
competence in the subject of the case; that the reviewing
health professional has determined rn a written report, after
a review of the medical record and other relevant material
involved in the particular action that there is a reasonable
and meritorious cause for filing such action; and that the
affiant has concluded on the basis of the reviewing health
professional's review and consultation that there is a

ren*sonable and meritorious cause for filing such action.

(g) The failure to file a certificate required by this section
shall be grounds for dismissal under Secfion 2-619 ." 7 3 5
ILCS 5/2-622 (West 1998).

On September 18, 1998, the trial court granted
Ratcliffe until November 9, 1998, to fiie a physicians
report pursuant to 735 ILCS 5/2-622. On November 9,

1998, Ratcliffe was appointed special Administator of
Decedent's estate and she complained that she had yet to
receive medical records from Trinify and, thus, could not
fìIe her physician's report as required under the above
statute.

In a variely ofdifferent [***51 orders, the ffial court
i¡structed the Defendants to produce copies of Decedent's
records to Ratcliffe. Based upon a review ofthe orders and
Defendants' allegations, it appears that Ratcliffe received
UCH's records on Ocfober 7, 1998; Triniry's records on
November 30, 1998; and Home's records on Februarv 17,

1999. Additionally, Apantaku represented to the court on
September 28, 1998, that he possessed no independent
ofhce letters concerning the Decedent and would indicate
so in a letter to Ratcliffe, Ratcliffe admits receiving all of
Defendants'records by February 18, 1999.

Despite having UCH and Trinify's records for months,
Ratcliffe did not file a physician's report pursuant to /J5
ILCS 5/2-622. On February 16, 1999, prior to hearing
Defendants' motions to dismiss, the trial court ordered
Ratcliffe to [*6251 produce a physician's report by March
22, 1999, or the case would be dismrssed in accordance
with the statute. On March 22, 1999, Ratcliffe had not filed
the physician's report and the lrial court dismissed
Ratcliffe's complaint with prejudice. Ratcliffe appeals from
the order dismissing the complaint.

The two main questions raised by this appeal [***6]
are: (1) whether the trial court abused its discrehon in
granting Defendants' motions to dismiss pursuant to 735
ILCS 5/2-622; and (2) whether the triai [**8461 court's

dismissal of the complaint was justified based on the fact
that it was improper for Ratcliffe, a pro se litigant, to
represent Decedent's estate in a wrongful death or survivor
action.

We apply an abuse of discretion standa¡d of review
concerning the trial coud's dismissai of a complaint based
on failure to comply with section 2-622. Mueller v. Norlh
Suburban Clinic, Ltd., 299 lll. App. 3d 568, 572, 701

N.E.2d 246, 233 lll. Dec. 603 (1998). As the second
question involves a question of law, our standard ofreview
will be de novo. Daley v. American Drug Stores, Inc., 294
Ill. App. 3d 1024, 1026, 691 N.E.2d 846, 229 Ill. Dec. 373
(r eeg).

Because we conclude that it was improper for
Ratcliffe, a pro se litigant, to represent the legal interests of
Decedent's estate in the action below and because we furd
this fact is dispositive of the appeal, we will only address
this issue. At a court hearing on September 18, 1998, in the
instant case the hial judge [***7] advised Ratcliffe that
under Blue v. People of the Støte of lllinois, 223 lll. App.
3d 594, 585 N.E.2d 625, 165 lll. Dec. 894 ( 1992), he did
not believe Ratcliffe could represent Decedent's estate in a
pro se capacity. The trial judge however did not dismiss the
action at that trme and on a subsequent court date
appointed Ratcliffe as special administrator of Decedent's
estate.

In Blue, a pro se plaintiff filed a complaint for an order
of habeas corpus in the name of his minor child alleging
that the plaintiff was being held in his mother's custody in
violation of due process of law. The Fial court dismissed
the complaint based on the fact that another action was
pending befween the same parlies for the same cause under
section 2-619(a)(3) of the Illinois Code of Civil Procedure.
Plaintiff appealed the triai court's dismissal. The appellate
court dismissed plaintiffs appeai and vacated the ci¡cuit
court's judgment. Blue, 223 lll. App. 3d at 597.

In Blue, the appellate court noted that under "Ill. Rev.
Stat. 1989, ch. 13, par. I fnow codified as 705 ILCS
205/11," "One not duly authorized to practice [***8] law
may not represent another in a court of law." Blue, 223 lll.
App. 3d at 596. Further, the court held that:

[*6261

"Lay people may appear only in their'proper persons' ***
only on their own behalf. [Citation omitted.] )k** A
pleading signed by a person who is not licensed to practice
law in this State is a nulliry even if a duiy licensed attomey
subsequently appears in court. fCitation omitted.] Where
one not licensed to practice law has instituted legal
proceedings on behalf of another, the suit should be

dismissed; if the suit has proceeded to judgment, the
judgment is void and will be reversed. [Citation omitted]."
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BIue, 223 Ill. App. 3d at 596.

The court then held that plaintiff could not represent
the interests of another, his son, without being authorized
to practice law, Thus, although a pro se litigant is enrrtled
to represent his or her own personal interest, a non-attorney
cannot represent another's legal interests on behalf of that
individual. Part of the rationale behind the couf's ruling
was that an individual (a minor) who lacks the capacity to
represeut himself is entitled to the protection and expertise
of [***9] an attomey.

In further support of their position that the tial court's
order dismissing this complaint should be affirmed,
defendants also rely upon a decision by the Court of
Appeals of Nebraska entitled lV'aite v. Carpenter, I Neb.

App. 321, 496 N.rV.2d I (1992).In Waite, a pro se iitigant
filed several claims against defendants as personal
representative of Ha¡rietWaite's estate. The complaints did
not state piaintiffs relahonship with Haniet Waite but
indicated the plaintiffwas actiag as personal representative
ofthe estate. The court found that:

[**847ì "As wrongful death actions, [these cases] are of
the type which may only be maintained by a personal
representative, and icr'l* ¿ ¡s¡-lawyer may represent
himself or herself, but may not act as the legal
representative for anyone else. This rule includes a non-
attomey personal representative acting for an estate.

Obviously, the personal representative who brings a

wrongful death suit is bringing it for the beneht of the

other heirs and those persons are entitled to have their legal
interests represented by one who is trained and licensed to
do so. This is not to say that personal representatives

[***101 must be attomeys, but rather, tlÌat one who seeks

to represent the legal interests of the personal
representative must be an attomey. This rule protects the

estate, its hei¡s, and its creditors." Lt/'aite, I Neb. App. at
328.

We have revierved Ratcliffe's complaint and although
entitled a "Compiaint Of Professional Negligence," it is

slyied more in the narure of a wrongful death or survival
action. We also note that during the proceedings below the

trial judge appointed Ratcliffe as the Special Administrator
of Decedent's estate and Ratcliffe's complaint seeks money
damages.

Because claims for both wrongful death and survival
actions l*6211 arc brought in a representative capaciry we

find that they may not be brought pro se. The Wrongful
Death Act provides; "Every such action shall be brought by
and in the names of the personal representatives of such
deceased person*++." 740 ILCS 180/2 (West 1998). The
Illinois Survivai Statute likewise provides that such a cause

of action shall be brought in a representative capaciry. 755

ILCS 5/27-6 (West 1998).

Thus, rve agree with the Waite reasoning and hold that
Ratcliffe [***1ll cannot represent the legal interests of
Decedent's estate in a pro se capacity because she is not an

attorney licensed to practice law. As Waite points out,
medical malpractice and wrongful death actions are

complex cases that requi¡e the expertise of an attorney and
the dismissal of Ratcliffe's complaint under section 2-622
only reinforces this proposition. Waite, I Neb. App. at 330.
As a result of our reading of both Blue and 'Waite, we
believe this appeal should be dismissed.

Although we have determined this appeal should be
dismissed because Ratcliffe couid not represent the legal
interests of Decedent's estate as she is not a licensed
attorney, we address Ratcliffe's claim that the trial court
erred in not appointing counsel to represent her in the
lawsuit that she hled in violation of 705 ILCS 20511 (West
le98).

Ratcliffe contends that the trial cou¡t's failu¡e to
appornt counsel on her behalfwas erroneous and was also
abusive is some fashion. We disagree. Firsq an individual
in a civil action has no right to counsel under the Illinois
Constitution. In re Marriage of Schmidt, 24I ru. App. 3d
47, 48, 609 N.E.2d 345, 182 lll. Dec. 42 (1993). [***121
Ratcliffe provides us with no authority to the contrary.
Moreover, we fail to see how, under these facts, Ratcliffe,
as personal representative ofDecedent's estate, has a right
to counsel. Ratcliffe as much as concedes so in her
amended brief.

Further, we are not persuaded by any ofthe cases cited
by Ratcliffe in support of her alleged entitlement to
counsel. lnZarnes v. Rhodes, 64 F.3d 285, 288 (1995), the
court affirmatively stated that "civil litigants do not have a
right, either constitutional or statutory. to counsel

[Citation.]" Further, the court determined that the distnct
court did not abuse its discretion in denying Zames' request
for counsel. Zarnes, 64 F.3d at 288. Thus, the express

language of Zarnes defeats Ratcliffe's argument on this
question.

Ratcliffe also relies on Thomas v. Pate, 493 F.2d I5 Ì,
156 (1974).In Thomas, a federal discrimrnarron case, the

court also stated that, "A plaintiffin a civil action *{'* has

no sixth amendment right to competent counsel." Thomas,

493 F.2d at 157. Í**8481 Thus, Thomas merely reiterates
the same proposition expressed inZarnes. As earliernoted,

[***131 [*6281 In re Maniage of Schmrdt, Zarnes and

Thomas defeat Ratcliffe's position on this question.

The final case cited by Ratcliffe on this point
exclusively concerns a plaintiffs right to self-
representation and not the right to appointrnent of counsel.

See O'Reilly v. New York Times Companlt, 692 F'2d 863
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(1982) Therefore, the case is not germane to the question

at issue. Accordingly, rve dismiss this appeal because

Ratcliffe, a pro se litigant, couid not represent tire legal

interest of Decedent's estate in the action below.

The appeal is dismissed and the judgment of the circuit

court is vacated.

Appeal dismissed, judgment vacated,

CAHILL, P.J., and GORDON, J,, concur.
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OPINION

[*3991 [**1047ì The plaintiff. Emanuel S. Lozoff,
an attorney, filed an action in the cucuit court of Kane
County alleging that he "rendered legal services to the
defendants, for which the defendants agreed to pay" him $
65,000 and that he had rlot been paid. Lozoff rvas iicensed
to practice larv in Wisconsin but not in Illinois at the times
involved, A jury rehrrned a verdict in rhe plaintiffs favor
and awarded him $ 65,000. The appellate court reversed,
holding that the plaintiff was not enfitled to recover legal
fees because he was not licensed to practice tn this State
when he performed the services. (35 til. App. 3d 697.)We

granted the plaintiffs petition [***2] for leave to appeal.
58 IIl. 2d R. 315.

[*4001 [**1048] The defendants are Shore Heights,
Ltd., Delores Greene, its president, and Charles Greene, its
general manager. Shore Heights is the beneficiary of a

land trust holding title to a tract in Kendall County. In the
sprurg of 1971 Shore Heights conhacted to sell the land to
Flintlock Investnents of Aurora (Flintlock), but the
agreement was rescinded. Flintlock had i¡tended to resell
the properfy to Aldridge Construction Company
(Aldridge).

The plaintìffrvas a member of the group that engaged
in negotiations for Flintlock with both Shore Heights and
Aldridge. After the Shore Heights - Flintlock agreement
was rescinded, the plaintiff persuaded Aldridge's
representatives to negotiate directly with Shore Heights for
the sale of the property. At the same time the plaintiff
approached Norman Lawrence, the Shore Heights attomey,
and told him that he probably could effect an agreement
between Shore Heights and Aldridge for a conveyance.
The plaintiff suggested to Lawrence that Shore Heights
retain the plaintiff to arrange the sale. To discuss this there
was a meeting on July 20, 1971, in Lawrence's ofhce,
[***31 attended by the plaintiff, Charles Greene and
Law¡ence. Greene agreed to employ the piaintiff in the
negotiations with Aldridge, and the plaintiff prepared a

statement that rvas iater signed by Mrs. Greene as president
of Shore Heights. It provided:

"This letter is to serve as a memorandum of our
agreement in rvhich you will be paid the sum of $
65,000.00 as attorneys fee for the legal services rendered
by you in the Ald¡idge Construction Company - Shore
Heights land agreement * * *.'r

Thereafter on August 6. 197 l, Shore Heights entered
into a contract rvith Aldridge for the sale of the tract. On
Novembe¡ 2I , 191I, the parties met to close the sale, but
during the meeting differences arose and Aldridge stated
that it would not complete the f¡ansaction. Shortly
thereafter the plaintiff brought the suit to collect fees.

The plaintiff does not deny that he was only licensed

[*401] to practice law in Wisconsin at the time the
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contract between Shore Heights and Aldridge was made.
He contends, however, that if an attorney rvho is licensed
in another State, though not in lllinois, collaborates with an

Illinois attorney in providing legal services i¡r this State, he

can recover [***4] compensation for his services.

The evidence shows that the plaintiff approached
Lawrence and the defendants and offered his professional
services regarding the proposed conveyance of land in
Illinois. It appears that all of the parries involved,
excepting the plaintiff, were from Illinois. The evidence
further shows that the plaintiff actively participated in the
negotiations leading to the Shore Heights - Aldridge
contract and that he gave legal advice to the defendants. It
seems clear that the plaintiff engaged in the practice of law
in Iilinois.

It is for this cou¡t to determi¡e who shall be permitted
to practice law in Illinois. ( In re Anastaplo (l954), 3 IU.

2d 47 1; People ex rel. Chicago Bar Association v.

Goodman (1937), 366 Ill. 346; People ex rel. Illinois State
Bar Association v. Peoples Stock Yards State Bank (l 93 I ),
344 IU. 462.) At the time the plaintiff was retained by the
defendants our Rule 707 made it possible for an attorney
not admitted to practice in Illinois to take part in court
proceedings. The rule provided:

"Anything in these rules to the contrary
notw'ithstanding, an attomey from any otherjurisdicfion in
the United States, or foreign [***5] country, may in the

discretion of any court of this state be permitted to
participate before the court in the triai or argument of any
particular cause in rvhich, for the time being, he is
employed." (I11. Rev. Stat. 1969, ch. 1104. par. 707.)

There was no litigation here, and the plarntiff, of course,
did not come within the rule. It is clear, however, that the
plaintiff did engage in the unauthorized practice of law,
and he cannot recover aftomey fees. There is a statutory
prohibition, too, against the allowance of legal fees for
persons other [**10491 than licensed aftorneys. Section
1 of "An Í*4021 Act to revise the larv in relation to
aftorneys and counseiors" (Ill. Rev. Stat. 1969, ch. 13, par.

l) provided:

"No person shall be permitted to practice as an
attorney or counselor at law within this State without
having previously obtained a license for that purpose from
the Supreme Court of this State.

No person shall receive any compensation directl¡r or
indirectly for any legal services other than a regularly
licensed artorney."

Legislation such as this is not to be considered antagonistic
to the judiciai authoriry to govern the practice [***6] of

law. We noted in People ex rel. Chicago Bar Association
v. Goodman (1937), 366 lll. 346, 349:

"The power to regulate and defure the practice of law
is a prerogative of the judicial departrnent as one of the
th¡ee divisions of the goveûrnent created by article 3 of
our constitufion. The legislative departrnent may pass acts
declaring the unauthorized practice of law illegal and
punishable. Such statutes are merely in aid oi and do not
supersede or detract from, the power of the judicial
deparünent to control the practice of law."

The plaintiff cites Mockv. Higgins (1954), 3 IIl. App.
2d 281, andDorfv. Relles (7th Cir. 1966), 355 F.2d 488,
to support his position. Both of these decisions are
distinguishable, for they involve matters that were before
trial courts and the parficipation by out-of-State attorneys
was within Rule 7 0'7 . We would observe that the dictum in
MocktotIrc apparent effect that an attorney licensed in one
jurisdiction may, without more, practice in another (3 1//.

App. 2d 281, 293), as can be seen from what we have said
here, is erroneously overbroad.

We do not mean in our holding today to have it
understood that there can never [***7] be ci¡cumstances
that will allow an out-of-State attorney who is not within
Rule 707 to recover for legal services. We recognize there
are [*4031 tansactions rnvolving parries and attorneys
from more than one State which would require a result
different from today's holding.

InSpivakv. Sachs (1965), I6 N.Y.2d 163,211 N.E.2d
329, 263 N.Y.S.2d 953, the plaintiff, an attorney who was
licensed in Califomia, spent 14 days in Neu, York during
which he advised the defendant, a New York resident,
concerning her pending divorce. The New York Court of
Appeals, in affirming the dismissal of the piaintiffs
complaint for fees, observed:

"The stafute [prohibiting the pracrice of law by unlicensed
persons] aims to protect our citizens against the dangers of
legal representation and advice given by persons not
trained, examined and licensed for such work, whether

11? 
O" laymen or lawyers from other jurisdicfions.

There is, of course, a danger that section 270 couid
under other circumstances be stretched to outlaw
customary and innocuous practices. We agree with the
Supreme Court of New Jersey ( ,4ppell v. Reiner, 43 tV.J.

3 I 3, [204 A.2d l46D tirat, recognizing [***81 the

numerous multi-State transactions and relationships of
modern times, we cannot penalize every instance in which
an attorney from another State comes into our State for
conferences or negotiations relating to a Nerv York client
and a transaction somehow tied to New York. We can
decide those cases when we get them but they are entirely
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unlike the present one." .1ó N.Y.2d 163, 168, 2l I N,E.2d
329, 331,263 N.Y.S. 2d953,9"5ó. See generallyAnnot., .11

A.L.R.3d 907 (1967).

For the reasons given, the judgment of the appellate

court is affirmed.

Judgment ffirmed.
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OPI)iION

[*10621 [**10101 Plaintiff. Lisa Fruin. appeals

from the order of the circuit coun of Cook Counly
dismissing rvith prejudice her complaint against
defendants, Arthur DeBoer, M.D., S.C., Arthur DeBoer,
M.D., and Robert A. Milier, M.D. The basis of the

dismissal [**10111 was that the complaint *'as signed

and filed by an attorney who was not licensed to practice
in illinois.

Plaintiffs appeal arises from the follorving undisputed
facts. On January 11, 1984, plaintiff underwent a surgical
procedure for the rmplantation of a prosthetic aortic valve.
The swgery [***2] was performed by Dr. DeBoer, and
plaintiff was seen and treated by both Drs. DeBoer and

Miller for post-operative care and examinations from
January 21, L984, through March 5, 1984. On March 27,

1985, plaintiff underwent emergency open-heart surgery.

On March 27, 1 987, plaintiff filed a complaint alleging
medical malpractice against D¡s. DeBoer, Miller, and the

Northwestern Medical Faculry Foundation. (Northwestern
Medical has also been dismissed from the case but is not
involved in this appeal.) Plaintiffs complaint alleged that
Drs. DeBoer and Miller failed to prescribe an appropriate
anticoagulation regime forplaintiff, and that this failure 1ed

to medical problems resulting in the required emergency
open-heart surgery. Plaintiff further alleged that the fust
time she knew or should have known that she should have
maintained an anticoagulation regime \\¡as on or about
April t, 1985. Thus, her complaint rvas filed four days

before the expiration of the applicable statute of
limitations. See Ill. Rev. Stat. 1985, ch. I 10, par. 13-212.

The compiaint was signed and filed by Michael J.

Colgan, an attomey licensed in Wisconsin, but not in
Illinois. Colgan consulted rvith an illinois [***3] law
firm, and that firm prepared the initial pleadings. On
August 17, 1987, after the statute of limitations had run, a

supplemental appearance was filed on plarntiffs behalf by
Kenneth C. [*10631 Chessick, a licensed Illinois attorney.
On January 6, 1988, Drs. DeBoer and Miller were served

by alias sunxnons. They flled a motion to dismiss, and on
February 6, 1989, the trial court granted the motion to

dismiss with prejudice.

Plaintiff alleges that the unique circumstances of her
case require this court to reverse the trial court's order of
dismissal. Plaintiflnotes that she did not k¡ow that Colgan
was not licensed to practice in Illinois. Further, she points
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out that Colgan made reasonable and diligent efforts to
secure the participation of lllinois counsel, and that she
secured such participation by the entry of the supplemental
appearance of licensed Illinois counsel. Finally, she

observes that defendants have not suffered any prejudice as

a result of the fìling of the complaint by an attorney not
licensed to practice in iilinois.

. I Absent leave of court pursuant to Supreme Court
Rule 707, an attomey licensed to practice law in another
State may not practice law in [***41 Illinois. ( Lozoff v.

Shore Heights, Ltd. (1976), 35 lll. App. 3d 697, 342 N.E.2d
475; 107 lll. 2d R. 707.) Generally, a pleading signed by a

person not licensed to practice in lllinois is a nulliry. (

Marken Real Estate & Managernent Corp. v. Adams
(1977), 56 Ill. App. 3d 426, 371 N.E.2d I192: National
Bankv. First llisconsin National Bank (1977), 53 Ill. App.
3d 482, 3 68 N.E.2d I I 9; Leonard v. Walsh (1 966), 7 3 lll.
App. 2d 45, 220 N.E.2d 57.) This ruie applies even when
subsequent court appearances are made by a duly licensed
attorney. Housing Authority v. Tonsul (1983), I I 5 il|. App.
3d 739, 450 N.E.2d 1248; p-[arken Real Estate &
Management Corp. v. Adams, 56 lll. App. 3d 426, 371
N.E.2d I t92.

Plaintrff notes, however, that this court fashioned an
excepfion to the general rule in Janiczek v. Dover
Management Co. (1985), 134 lll. App. 3d 543,481 N.E.2d
25. Ptaintiff urges this court to extend its holding in
Janiczek to encompass the situation here. InJaniczek,the
plaintiff retarned an Illinois licensed attomey to handle a
workers'compensation action and a personal injury claim.
The attomey senled the rvorkers' compensation action and
subsequently [***51 rvas disbarred. He then f,rled tire
plaintiff s personal injury action, under the name of another
aftorney. rvithout authorization to do so. This court held

that the plaintiffs case should not have been dismissed
because plaintiff initially had retained an Ilhnois licensed
attorney, and unbeknownst to piaintiff, that attorney was
later disbarred. Significantiy, [**10121 the court did not
question the reasoning or the results ofthose cases holding
that proceedings instituted by nonattorneys or nonlicensed
attorneys are void. Rather, the Janiczek court relied upon
the unique circumstances of that case t 1¿svi¿ting from the

rule voiding proceedings [*10641 instituted by
nonattomeys.

. 2 In our view, this case does not present unique
circumstances which would justify a similar deviation from
the rule. Unlike the plaintiff in Janiczek, who hi¡ed an
Illinois attorney, with offrces in lllinois, plaintiffhere hired
a Wisconsin attomey, with offices in Wisconsin.
Accordingly, plaintiff should have inquired into his ability
to practice law in illinois. Her failu¡e to do so, while
unforhrnate, is not reason enough to permit a relaxation of
the rules regarding the unauthorized practice [***61 of
law. Similarly, Colgan's failure to ensure that he obtained
the necessary authorization to practice in another State

cannot justify a deviation from that State's rules.

Accordingly, we furd that the trial court properly
dismissed plaintiffs complaint with prejudice. The cou¡t
correctly concluded that the complaint was a nullity and,
therefore, that no subsequent complaint could satisfy the
applicable statute of limitations.

For the foregoing reasons, the judgment of the circuit
court of Cook County is affirmed.

Judgment afflrrmed.
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IN THE CIRCUTI COURT OF COOK COIINTY, TLLINOIS
COUNTY DEPARTMENT, CI{ANCERY DTVISION

DEAN L. ÊUNTROCK a Directorof
tlre Terra Foundation for the àrts, et al.

Plaintiffs,

v No. 00 CH 13859

JUDITH TERÌ.A, a Director of the
Tena Foundation for the Arts, e¡ ¿L,

Defendants.

TFIE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attomey General of lllinois,

Plaintiff- Intervenor,
vs

JUDITH TERRA, a Director of the
Terra Fou¡rdatiorr for the Arts, e¡ ¿/.,

Defenda¡n.

ATTORNEY GENERJ.L'S EMERGENCV MOTION TO STRII(E ANÐ..DENY TIIE
LETTERMOTION OF'DEFENDANT DIRECTçRS TO STRIKE PROPOSED FINDING
oF'FACT AND CONCLUSIONSJ?F 1,.4W AND FILE ÀN ÀDDTTIONAL BRIEF

Now comes the People of the Stare of Illinois by the Attorney Ceneral James Ryan through his

assistant attorney generals a¡d moves tlre court to srrike and deny the anached January 3I,2002

letter/motion of the defendanr directors which seeks to have the court disregard and othenvise strike

ü:e Attornev Geueral Propo$Èd Findins of F'act nnd Conclusious of Law Rç-l.ltiv,e To The F'ee

Petitions of Defendant Ter{a.Tucker and Simpson and denythe defendant direçIor's leaveto flle

another addi¡ional brief as they requesr in said lener/morion to tiris cour¡ and moves ¿nd. srates:

1) The Defendant directors Tena, Tucker and Simpson by rheir attorneys Cummins & Cronin, LLC

have sent the court the attached Janua¡y 31, 2002 letter which is in sum a motion to strike tbe

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)

1
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Attorney Generrl Proposed Finding of Fact tnd ConclusioÞ$ of Law Rehtive To Tbe Fee

Petitions of Defendaut Terr4 Tucker and Simpson and the defendant directols argue that the

proposed Findings/Conclusions of the Attorney General are a brief, which it is not , and that they

seek that such be stricken and otherwise that the deferrdant directors be given le¿ve to file a brief,

a copy of the January 3t,l}}zletter is attached. as Exhibit A.

2) The Attomey General's proposed Findings and Conclusions is merely proposed Findings and

Conclusions consistsnt entirely with the arguments previousiy made and set forth in the ,{ttorney

General's Response . It submits only modest Findings and Conclusions interspersed with facts and

accompanied by a number of paragraphs of undisputed facts afld case law that fleshes out the

Findines/Conclusions. The proposals do not bring any neìÀ, issues to the court , they rack the

issues as made in the filed Resporrse, rhey do not make new argumËnt ¿rrd it is not a brÍef.

3) The proposed Findings/Conclusions are consistent with the previous arguments of the Attorney

General which sought that the court's determination of the reasonable services and fees awarded

here for work in this case be binding on these defendant directors for the services rendered. in this

ca.se irt arry firnue fee requests. The Findings/Conclusious af,Ë proposed to est¿blish which

services werÊ rendered in this case, and those not rendered. in this case; and of those rend.ered ia this

câse, which are reasonable or compcnsablc, and those servíces rendered in this case which a¡e not.

4) It is the fact that the defendant directors subm.itted services in other cases with the servioes

rendered in this case and did not separäte the services by the several cases, which makes some

FindinglConclusions on that mättçr necsssaryto resolve which senuices wererend,ered in this case

and which were rendered in other cases, as well as, ¡hose thar are reasonâble a¡rd compensable in

-1_
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this case, and those services irr this case which äre unrÈasonable ard/or not compensable by the

Terra Foundation.

5) The Attomey General by his proposed Findings/Conclusions is totatly consistent wirh his

previowly filed Response and argrrments ajready made, and provides to this court for its beirefit

a framework of Findings a¡¡d Conclusior¡s that would allow this court to state in its judgment order

Findings/Conclusions which would clarifftlre sewices which it adjudges were rendered in this case

and which it adjudges were rcndered in other cases; as well as, which it adjudges were reasonable

sen ices in this case and those services rendered in this case that it adjudge u'ere unreasona,ble

and/or not compensabte by the Foundation .

6) The coun order entered Jatuary l5,20AZ is ty,pícal and routine, and it aliowed the parties to

submit proposed orders. It is well ru¡derstood that this courl will not hesitate to Enter the

Findings it independently determines. Clearly this court will not be persuaded in the least by the

content of the Attomey General's proposed Findings/Conclusions where it disegrees. Certainty

such will not be utilized by the coun to the extent the coufi is ruting otherwise. Clearly where not

consistent with the court's intent they will be ignored. or easily modified by slight insertions to

effect the court's decision. They are proposed as the Anomey General rvould hope they would

be found and entered, but that is the narure of aparty submitting its proposedFindingsiConclusions.

The d.efendant directors couid have submitted.some, but they chose fiôt to do so. A copy of the

Attorney General Proposed Finding of Fact a:rd Conclusions oflaw Relative To The Fee Petitions

of Deferrdarrt Terra, Tucker and Simpson is attached as Exhibit B.

7) One half of proposed FindirrgsiCorrclusions are undisputed facts o¡ case law as âchìally cited

-3-
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in the Response , The undisputed facts flesh out lhe ba.ckÊfound for the Findings and Conclusiorts

in the proposal. Much of what is submitted in the original Response and arguments and now

covered by the proposals was made flëcessary bythe actions of the defendant directors when they

filed fee peútions herEin seeking fees under the bylaws a¡d statutË.

8) The defendant directors seek $I.2 million for their attomÊy fees and have already fecnved

$450,000. This coun has i¡rdicated it is looking at fees pursuant to the Consent Decree for services

rendered in work regarding this case only . The defendant directors' fee petitions at issue seek fees

for five additional law finns for work on a federal case , this case and a ssparate new Êtate actiÕn.

The fee petitions do not segregate the work between those case,s. The defenda¡rt directors have

stated they do rot accept the Consent Decree a¡rd while they have submitted fee petitions herein

seeking fees, they stated in open court that they do not accept the Consent Decree and the fee

petitions stâte they seek the fees under the bylaws, statutc and contract.

9) The Anomey General sought by his previously fiIed Response a¡rd ârguflsnts, a nrlfurg that the

court find that fees for services awa¡ded by this courl on the Consent Decree would. be at least if

nôt more than fees owed under the bylaws and statute. The cou¡t Írnding ofreasonable fees should

be a binding collateral estoppel ñnding relative to compensable services irr this case. Fínding

whích.".services and-fees were rendered iu this case and those ren4ered in other mêlLterg-ig

necessary. Ein.ding the portion of services tnd fees rendered in this case whích is deemed

rensonable and the portion not deemed reasouablgis necessarv. FiE-di4ss.that the amogJlï

due the defendant directors for services iu this case for theggf-rf'e firJns fee petitions under tLq

bylaws is not more than th.e smount detgrmined un-der the C-onsent Ðecree is necessar,y. The

proposed Findings/Conclusions were submitred to effect such. In fact, by the position taken by

-4-
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the defendant directors in their fee petitions ùey can not dispute the need for Findings orr the issue

of their rigtrt to fees under the bylaws and statute.

10) There had been a pending fee request before this coun by the defendant directors filed months

ago by the Shefsþ firm that sought fees undËr the by-laws and statute which this court had stated

it was poised to resolve when the settlsmçnt was rçathed. The fee petitions here on their face are

a continuation of such. The Attomey General's proposal seek to add¡ess such ând to provide a

consistency between the Findings on the Consent Decree and the fee petítions as broughL

11) The Ðefendant di¡ectors do not agree the Consent Decree binds them, the petitioru y seektheir

fees by vimre of the byJaws 
' 
statute a¡:d contract. The Attomey General's Response shows that

under the by-lawistârute sta¡dard, the fees due these defendarrt directors for work irr this case is

dre same or less tharr the fees under the Corrserrt Decree requirement of merely reasonable fees in

this case and the proposed Findings/Conclusions set forth such to obtained FùrdirrgsiÇonclusions

inclusive of such.

12) The Proposed Findings/Conclusions track the Response and arguments made by the Attorney

General addirrg nothing new. The topics and issues addressed in the Findings is what rvas in the

Response, ir is nor a new brief, The Response and Findings both deal with the fact the petitiors

seek fecs undcr the bylaws and statutes and addre ss thc bylaw / statute element of "defense of an

action". Both addiess lhat rhe Consent Decree standard for awarding fees is broaderbut still has

a reasonableness standard and thus. a determination under the Consent Decree would inciude all fees

due these defendants from rhe Foundation under the bylaws and statute relarive ro attomeyservices

rendered these defendants in this case . Al.so the Response and the Findirrgs deal with fees and
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servicËs rendËrËd for the federal Çase fird the post Consent Ðecrèe :rew state case filed by the

defendanrs. Êoth add¡ess rvhat was contemplated by the parties relative to piacing the fee payng

provision in the senlement agreeftent Bov/ a part of the Consent Decree. Both address segegating

rhe services between rhe th¡ee sËparale matters and the fact of duplication irr the subje$ state çase

between the five law ñrms thernselves, as well ffi , h not meeting with the original law finn and

its eariiEr work. Both the Response and the proposed Findiugs also deal with the contention

the services were not wonh 5600,000 ffid that certain services were rendered by out of state lawyers-

Both the Response and the proposed. Findings deal with the Findings relative to the Stebbins

matters pre-dating mediation. The proposed Findings raise nothing new in the fee hearing they

cover the arguments previously made.

13) The Proposed finding/Cor:ciusions are 50% composed of undrsputed fact or merely copi ed law

from the Response specif,rcally :

a) Paragraphs one through six are undisputed fact, except for the last sentence ofparagraph six.

b) Paragraph seven is Findings and Conclusions.

c) Paragraphs eight and nine are undisputed facts.

d) Paragraph ten is Findings and Conclusions.

e) Paragraphs eleven and twelve are undisputed facts.

f) Paragraph thineen is mixed undisputed fact and Findings and Conclusions.

g) Paragraph foween is undisputed fact.

h) Paragraph fifteen is Findings and Conclusions.

i) Paragraph sixteen is not nerv brrt copied case law as set fonh in the Attomey General's

Response.

j) Paragraph seventeen is lindings and Conclusions.

k) Paragraph eighteen is undisputed fact.

l) Paragraphs nineteen arrd nventy-four is Findirrgs and Conclusions.

m) Paragraphs wenty-flrve a¡d lwenty-six is not new but copied case law as ser forth in the

Attomey General's Response.

n) Faragraphs twenty-seven through thirry-eight is mixed fact with Findings and Conclusions.

-6-
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o) Paragraph thirty -nine is not new but copied case law as set forlh in the Attomey General's

Response.

p) Paragraphs forty through forry-five is mixed fact with Findings and Conclusions.

14) Perhaps these Findings/Conclusions could have left ont some of the fact and could have been

more concise- Ëut they make no new argument to the cou¡t. The Findings and Conclusions

sought were figued for in the Response and before the cor¡¡t at hearing , in sum, the present nothing

new to this court. The Findings/ Conclusions âre st'aightforward proposed Firtdings/Conclusions

which rvith thc facts submitted provide a busy court with facts and one possible forrrat for

FindingsiConclusions in a complicated fact scena¡io , which this court will cleariy rej ect when zuoh

is inconsistcnt with wh¿t it intends to determine and find.

15) The defendant directors counscl's January 31, 2002 letter to the court is outside the record but

involves the mâtters before this court regarding the proposed Findirrgs/Çonclusions. These

proposed Findings were circulated among the panies and the courl, but rrot filed of record. Given

the acerbic näture of the remarks in the Curnmin's letter of January 31,2002, the contentions and

the fact ¡he matter is before the court , these matters now ¡reed to be'made upon the recotd and

hence rhis motion is filed to spread. such of record and resolve the contention raised by Mr.

Cummins.

16) Mr. Cummins requests in his lefter/ motion that the Attorney General's ProposedFindings and

Conclusions be stricken because such is an additional brief by the Anomey General. The Proposed

FindingsiConclusions is nor a brief; it does not raise D.ew argumems, . it wiil not be followed by

the court to the exrent it differs from the court's indeperrdent d.ecisiort , it is not a sinister additional
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artempt ar arguiflg ro this côurt and the defendanr directors' request to ignore and strike such,

should be denied for the reasons set forth above.

17) If Mr. Cummins and the Defendant directors are seekirtg yet additional time to submit their

own form of Findings of Facr and Conciusions of Law to the court, we would suggest thæ such

nigbt be a fai¡ resolutiorr of his corrcerns. While we believe ours tô be the appropriate Findings

and Conclusiorrs we do not believe his filing such would work an u¡faimess upon the Attomey

General , however, assuming tlrar such be limited to thc arguments already made in these fce

hearings and subject to not delaying the ruling on fees for the other parties before this courl.

WHEREFORE the People of the State of lllinois by the Attomey Generel movc to strike the

lener/motion request of defendant directors to strike the Attomey General Proposed Finding of Fact

and Conclusions of Law and to othenryise deny the defendant dírectors leave to file an additional

brie{ but subject to allolving the defendant directors to submit Proposed Findings of Fact and

Conclusions of Law without detay to other parties in this case .

Respectfully submitted,

THE PEOPLE OF THE STATE OF' ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of Illinois

ü: Assista¡rt Anomey General

FLOYD D. PERKINS #99OOO

THERESE I{ARRIS
MATTHEV¡ D. SHAPIRO
Assistant Attorneys General
Charitable Trusts arrd Solicitations Bu¡eau
100 \&'est Randolph Street, 3'd Floor
Chicago, Illinois 60601

-8-
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attompt ar arguing to this court and the defendant dire,rtors' request to ignore and strike such"

should be denied for the reasonÈ Ëet fôrth above,

17) If m. Cummins and the Defendant directors are seeking yet addiúonal time to submit their

own fonn of Findinæ of Fact and Conclusions of Law to the cotJrt , wc wouid suggest that such

migbt be a fair resolution of his concerns. rWhite we believe ours to be the appropríate Findings

and Conclusions we do not believe his fililg such would wsrk an u:rfaimess upon the Attorney

General , however, assuming that guch be limited to the arguments already made in these fee

hearings and subject to not delaying the ruiing on fees fo¡ the other parties before rhis court.

VüHER-EFORE the People of the Srare of Illinois by the Attorney General move to suike the

letter/motion request of defendant directors to strike the Attorncy General Proposed Finding ofFact

and Conclusions of Law and to otherwise deny the defendant directors leave to file an additional

bried but subject to allowing the defendanÌ directors to submit Proposed Findings of Fact and

Conclusions of Law without delay to other panies irr this case .

Respectfrilly submined,

TTIE PEOPLE OF TÉM STATE OF ILLINOIS
ex rel. JAÀ4ES E. RYAN,

Assistant General
FLOYD Þ. PERKINS #99OOO

THËRTSË I{ARRIS ,

MATTHEW D, SFIAPTRO
Assistant Attomeys General
Charitable Trusts and Solicitations Bureau
t00 West Randolph Street, 3d Floor
Chicago, Illinois 60601
Telephone: (312) 81 4-2595

-8-
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FÈEERT P' gIJFHIIIS

CuvMtNs &, CnoNlN, LLc
¡îTÊFNEYÊ 

^¡,1 
tr EOUr{3ÉLOF9

77 wEEr wacÉFn HFlvß
EU ITE 4âôó

Êli tE¡oiolJ. I LLrÈÉ¡rs .Eo6ol
.tËLEP HÊ |rE: (5I al 67 E-ë5Oo

FÃCSlr.l I LE:. l¡t ;l s"É'l â3¿
rpçûcvîìml n 9ç t 9ô¿ n' etrfii

Jauuary 31.'2002

\rIA HAND T}ELII¡ERY

The Honorsblr Dorotby Ki¡ic Kinnaird
Ci¡cuit Corat of Cook CountY
2302 Richard J. DalcY Cenær

Chicago, Illinois 60602

Rs; Duutrock, et al- v- Terrt, ef al-
No- 0{} CH 138s9

Dear Judge Ki¡¡aird:

'We write on bebslf'of ou¡ clients Tena, Tuckcl and Sirnpson.

rü/e j ust received e copy o f Mr. Pcrki¡s' lctær of Ja¡uory 2 Ð along with. a captioned

1Ëöãa6 r¡. r¡RoHlñ
c cO cumñ tn¡ËrEnln. cÔFì

thc Fee Fetitions

Itk. Perkius

has - ÊontrÊry to thç Cou¡t's dirsction -.cubmined yet atrOthet brid on the Íssue inconectly
characterized as an "order." Tl¡e subrnission is both r¡ntimciy and unfnir;
to file a brief response if the Court irrtends to considff this improvidear

t¡/s srÊ prepared

I respectfully request that You¡ Honor advise us if the Cau¡t will
everrt tlnt lvlr. Perkins' brief is to be considerect'

FfÈsponsÊ ín ths

"Attonrey General's Froposed r inding oflact and Conclusrons of Law Relative

of Ðefendaou Ten'+ Tucker and Simpson.Ì'

In sn efliort w! olly unbecomin g a reprcsentative of tbe state 
I 
s clrief legal

R.FC/pw

cc: Servicc List

t\il

/4
P. Cummins

tß
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,CUM¡!4tNs & CnoNtNf LLC

^1 
1 r'¡ k ruÍtf ¡¡,¡D cc)uhs f I crÈl
77 wfiT lvAgllll| EìRtvE

9L¡rtç ¡ltUJ¡
ÇlllËAÉ O, rrrrHorJ 6ûê01

l.lr(tf{t I (lr.r ?l å7r-ll.rrtto
rÀxt (Jrr¡ 57ö-r2¡¿

TELECOPIER TßANSMITTAL COVER üHE.ET

T-26I P.0t 6/053 F-r84
r sltq I l4

ÈðgEßT l'. cUM¡YllH5
?¡¡ c Êc ¡rin¡ni n fc ro n ln.€ FÍrt

oMAs c. cRoiltH
dunrmln¡(fort¡d.Êûttr

'fo:

Fnou:

rñ¡itlism R eui[lf,ü
James R. Carrolt
S/illiam F. Cuulun
Stcphen C- Ca¡lson
Floyd D, Fsrkins
tsarry S, Goldbt;rg
Williar¡ Schum¡r
Debra Tucker
SuotL J. Sz'¿Ia

MarkM.Ileatwolc
F¡ic D. Brmdfonbrcnc:
Tl¡omas R. Mulruy

RobertF. Cu-mi¡s

Tt;t.ucorrpRNo,: 3 2-?63-5013

3 2-853-7036

3 z,E I 4-?596

7700

J 2-558-5700

3 2-558-l t95
3 2.7S2-t806

Tn¡r¡ pft

OrsRAron:

3

D¡rs¡ Jsnuory 3.I, 2002

CLIENT/IIÍATTER NO, ; ?83

4

Tor.rr¡- NUMßEß o¡'f,AGri:s tÌHtN$ $EN'r', tNcLUDINGi rErs p/rcE: )

IJ'yt¡u ¿id nol rccclv¿ øll pagc.r, or if yu huve any rJuëttiartst please uall I 2)578-0500,

lrl I*A

THE TNFO¡TMÀTIO}Í CONTAÍHEN IN THTN T'I:I,ËCOFIIID MESS.TGE, INCLI.IT}ING ANV rN()
TRIYIIEGED JT¡JI'/OB (ONÍTDENTÍAL INtrOAÛlÂTIf}¡r IN.IT:N III.:b Tri{,LY ron rrrr UEE oF TIIE

r*t:q.Ë *ffi
NÁM}:IT 

^ 
EOYËåS^DDT¡SSUE. TltE REVrEril, t)¡tù$EtlttHÂTloN, DISTRIIIUTToN, oR

ORgNil'Tar
CIJMMUNI(ì 'l'tt)N

ÊY ûRTÛA.NVO]ìE OIIIESTHAN'I'HR I N'fi+IDEÞ ÀDDRESSE$ ISsTruL1'LY PNüHIIIII'IID, IF' H^VE RR,ÍYEIVEDTIÍTI¡coìwlrttll\Ìrc.t, TIQN IN HI{ITI'tgPLIiI.HEIÞINU,;T¡IATE'Y¡¡6¡¡¡f TISBYTËLEFHON&¡I,NU I{!I'I'URN f,AIGIT{AI M.ESS.¡IGE
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Orucn oF TI{E Arron¡{EY GEÏ*ISR.åI
Srnre or ilunots

Jim Ryan
Ianuary 29,ZQO? áÍÎÞRNE"lt GENEI/IL

Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook County, Chancery Division
Richa¡d J. Daley Center
50 West W'ashington Su'eet, Room 2¿103

Cticago, Illinois 60602

Re: Buntrock. et al. v, Terra.St al.
Case No- 00 CH 13859

Dear Judge Ki¡:raird:

Enclosed piease find a copy of a proposed order in connection with the fee petitions pending before

you ia the above maner. A copy of this lener and the proposed order has been sent to all counsel on
enached service iist-

If you need any.further inforrnation, please do not hesitatc to have your clerk contact me.

Floyd Perkins, Chief
Charirable Trusts and Solicitations Bureau
t00 W. Randolph Streer, 3"rFL
Chicago, fllinois 6060i-3 175

(312) 8r4-2533

ii
I

cc W,ênCl0Surev
all counsel orr atached servicc list

iorl S,¡u¡¡r SErrrrì(l .Jlldcr..:prrrrr¡icltl, llli¡rui' rilît)ti t'lt;);$?.I{):t(t TTl': l!t;) 7rti.I771 t:\\i t::¡;ì ;St-70-f6
lrlrl ltì.rr R.rnckrlph Srr.r.+r. ( lrir,.¡r¡r, lllinilis rir)riCll (:t l!l fì1.+.:ì0ilt) . TTI': t:lll) dl,þJ:l7+ . F.{N: l;lt:l} Sl+:ls0ti

lrlt¡l t..r¡¡ Il:trrr. t.-,Lrr¡rr,r.trç. tllr¡rr¡¡r r'-1,,r¡tl rrili{t.j:1,.r-ri+r)(J ['T\'.,lilS¡ 5:ì,jt-ri+,,:ì . 1,.À.\: ttilS, ]r.,,ltr.ti.{lri

t+t
€-
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Robe¡t P. Cummins
Cummins & Cronir¡ LLC
77'W. 'Wacker Drive
Suite 4800
Chicago, IL 60601

David A. Novoselsþ
120 N. LaSalle Sûéet
Suite 1400
Chicago, IL 60602

rtrilliam P. Schuman
Debra Tucker
McDermon, V/ill & Emcry
ZZI W. Monroe Steet
Chicago, IL ó0603

1-?6't P 0l 8/053 F-tg/-

SEE]¡T.CE LÏST

William R. Quinlan
James R. Carroll
þinlan & Cnsham, Ltd,
30 N. LaSalle Street
Suite 2900
Chicago, IL 60602

Thomas R. Mulroy, Jr.

AIan W, Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Mo¡uoe Street, Suite 3930
Chicago, IL 60603

Stephen C. Carlson
Susan A. Stone
Sidley, Austin, Brown &'lVood
10 South Dearborn Steet
Chicago, IL 60603

JoelJ. BeIIows
Bellows & Bellows. P.C.
79 S/. Mon¡oe SEeet, Suite 800

Chicago, IL 60603

K- Chris Todd
Neil M. Gorsuch
John H. Longv.rcll
Kellogg, Huber, Hânsen, Todd & Evans, P'L.L.C.
I6t5 M Succt, N.w. Suite +00
Washirrgton, DC 20036

Leonard Garrnent
Lawrerlce Leviruon
Verner, Lupfert, Bernhard, McPherson & Iland
901 - 15"'Steet, N.W, Suite 700
Washington, DC 20005
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IN THE CTRCUIT COURT OF COOK COUNTY, TLLTNOIS
couN:rY DEPARTMENT, CHANCERY DnrrSrON

DEAÌ.I L. BLTNTROCK, er a/.,

Plaintiffs,

v.

JIIDITH TERR.A" et ø/.,

Defendants.

No.00 CH 13859

THË PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff- Inten¡enor,
v.

JIJDITH TERRA, eral.,
Defendants.

NOTISE OF EMERGENCY MOTION

TO: SEE ATTACHED SERVICE LISTS A AF{D B

PLEASE TAI(E NOTICE that on February 5, 2002 at 9:15 a.û1. or as soon fhereafter as

counsel maybeheard, we shall appearbeforetheHonorableJudgeDorothyKinnaird inRoom2402,
in the Circuit Cou¡t of Cook Counry, State of lllinois, and present the ATTORNEY GENERAL'S
EMERGENCY I\4OTION TO STRIKE AND DENY TTM LETTER/MOTION OF DEFEI{DA}TT
DIRECTORS TO STRIKE PROPOSED FINDING OF FACT AND CONCLUSIONS OF LAlÃ/
AND FILE AN ADDITION.q,L BRIEF, a coFy of which is hereby served upon you.

BY: FLOYD
Assistant Attomey General

FLOYD D. PERKINS #99OOO

THERESE HARzuS
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 S/est Randolph Steet, 3rd Floor
Chicago, Illinois 60601-3 t 75

Telephone: (312) 81+2533

)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
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CERTTETCATE OF' SER'i¡TCE

I, the r.rndersigned; certifo that I am an attomey, and that I persoûâlly served a copy of the foregoing

By: Attorney

FLO1Ð D. PERKINS #99OOO

THERTSÉ HÀRRIS
A¡sishst,{ttomeYs Genenl
Bu¡cau of Chüitable Tnsts and Solicitations
100 V/est Randolph Steet, 3d Floor
Chicago, tllinois 60601
Telephone: (3 lz) Et4-2595

CERTIF'ICATE OF' SER,VTCE

I, the rndersigrred, cerrifo that I am an attofirey, and that I psrsonally served a copy of the foregofitg

Notice and the foregoing docursent upon the pflrties listed on the attaohed Sewice ListB by f¿t tra¡rsmittal

Notice and the foregoirrg document upon the parties listed
delivery, this 1*r day of February,2002, beforc 5:00 p.tu.

and by dcpositing a copy of same addressed to the foregoing in the
Çhicago,Illinois, this l" day of February,2Ð02, before 5;00 p.m.

By:

FLOYD D. PERKINS #99OOO

TITERESE }IARRIS
Àssistaut .{ttomeys General
Bu¡çau of Çb¿ritablc Trust¡ and Solicimtions
lû0 l¡/Èst Randolph Sreet, 3d Floor
Chicago, Illinois 60601
Telephone: (3 l2) 814¿595

on thÈ anached Servicc List A,

U.S, 100 lVest

Gener¿l

Sneeq
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Robert P, Cummins
Cutnmins & Cronin, LLC.
77 W. WacketDúve
Suite 4800
Chicago,IL 60ó01

+13128142596 T-287 P.004/053 F-I84

SERVICE LIST A
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David A. Novoselslçy
120 N. LaSalle Stcct
Suite 1400
thicago, IL 60602

WilliamP. Sohumn
Debra Tucker
McDermott, l¡/ilt & Emery
227 W.Mon¡oe $treet
Chicago,IL 60603

T-26't P.005/053 F-784

SERYICE LIST B

WilliamR. Quinlan
James R Carroll

Quinlan & Crisharr, Ltd.
30 N. LaSelle Steet
Suite 2900
Chicago, IL 60602

Thouras R. MuJroy, Jr.

Älan V/. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Mon¡oe Steet Suite 3930
Chicago, IL 60603

Stephen C. Carlson
Susan A. Stone
Sidley, Austi¡r, Brown &'Wood
I0 South Deffborn Sueet
Chicago, ÍL 60603

Joel J. Bellows
Bollows & Bellows, P.C.
79'W'. Monroe Street, Suite 800
Ctricago,Il 60603

K. Chris Todd
Neil M. Goreuch
John H. Longweil
Kellogg, Hubet Hâ$sen, Todd & Evans, P.L.L.C.
1615 M Sueet, N.\JV. Suite 400
Washingfon, DC 20036

Leonarci Garment
Lawrerrce Levinson
VËmer, Lupfeh, Bemhard, McPherson & Hand
901 - 15d'SEeet, N.V/. Suite 700
tJ/ashingtorr,DC 20005
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IN THE CIRCUIT COIJRT OF COOK COLTNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of
the Terra Foundation for the Artq et al.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

F¡;* ü 1 2002

Plaintiffs,

v No. 00 CH 13859

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

PlaintifÊ úrtervenor,
VS

JIIDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

ATTORNEY GENERAL'S PROPOSED FINDING OF FACT AND CONCLUSIONS OF
I,AW REI,ATIVE TO THE FEB PETITIO OF DEFENDANTS TERRA. TUCKER AND
SIMPSON

NOW COMES the PEOPLE OF THE STATE OF ILLINOIS ex rel. JAMES E. RYAN,

Attorney General of Illinois, and submits the following proposed finding of fact and conclusions of

law relative to the Fee Petitions of the iridividual Defendants Terra, Tucker and Simpson stating and

suggesting the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

I In February 2001 the parties agreed, pursuant to a court order, to conduct mediation. On June

19,2001the parties, the plaintiffs and six of the eleven directors of the board of directors agreed to

I
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a settlement of the case herein, and as a part thereof a Board of Directors meeting was scheduled for

June 29, 2001 to vote on the settlement. The settlement was accepted in principle by the board in

its vote of June 29,2001 and after resolution of Objections filed by the defendant directors the

Consent Decree was entered herein on July 26,2001and embodied the settlement. The terms of

settlement from the date of June 19, 2001 when amediated agreement was reached, through entry

of the Consent Decree on July 26,2001, provided for a release for each director defendant and a

dismissal of the action with prejudice. It also provided for this court to determine reasonable fees

for the Foundation directors.

2 The Foundation agreed in the settlement agreement incorporated in the July 26, 2001

Consent Decree to pay and reimburse Terra Foundation directors for reasonable attorney fees

incurred by them in this matter as determined by this court.

3 The Defendant-Petitioners Terra, Tucker and Simpson's thereafter filed several fee petitions

herein and seek 51,224,552from the Terra Foundation to pay their several law firm fees and costs.

The fees of these defendants original law firm Shefsky ahd Froelich in the amount of $450,834 have

already been approved and paid in full by this court, with no objection by any party or person. The

balance of attorney fees and costs sought by defendant directors Terra, Tucker and Simpson of

S773,7llare sought for the services of the following law firms in the following amounts:

Bellows & Bellows
Cummins and Cronin
Kellogg, Huber, Hansen, Todd and Evans

Novoselsky Law Offices
Verner, Lipfert, Bernhard

s 67,0r2
$ 103,750

$ 355,282

$ 45,r32
s 202,542

4 The Defendant's in filing the several fee petition have stated on the record and contend they

2
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do not accept the Consent Decree and the several defendant director fee petitions filed herein seeking

the remaining unpaid $ 773,000 of defendant director attomey fees seek said fees under the Tena

Foundation by-laws , the statute and contract obligations owed the directors by the Foundation. The

defendant directors originally and pre-dating mediation and settlement also sought an award of their

attomey fees relative to the fees of Sheßþ & Froelich under said by-laws, statute and contract.

5 The Foundation's statutory , by-law and contract obligation to pay fees all limit fee

reimbursement to reasonable fees incurred "to the extent a (Foundation) director... has been

successful, on the merits or otherwise, in the defense of an]¡ action... such person shall be

indemnified against expenses (including attorney fees) actually and reasonably incurred by such

person in connection therewith." (Emphasis added) 805 iLCS 108.75 (c), for purposes hereof the

by-laws and contract obligations are in relevant part the sarne as the statute all require the fees to

rendered in defense of an action brought against the director and only reasonable fees will be paid.

6 The Defendant-Petitioners were named Defendants in this action, and technically were

successful in the defense of the subject chancery action and incurred expenses and as a result. The

parties reached a mediated settlement agreement on June 19,2001 and as a part thereof the parties

contemplated and agreed the Foundation would pay the reasonable attorney fees of all directors

incurred in the matter herein. At June i9, 2001 the only attorneys of record for the defendant

directors was Shefsky & Froelich, and the services of the subject five new law firms of the defendant

directors were not known or then specifically contemplated by the partìes when the parties entered

into a mediated agreement on June 19, 2001.

3
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7 The Defendants did.not like other terms and provisions of the settlement as it related to the

govemance of the Terra Foundation, and while they no longer had claims or actions to defend

against, they initiated their own charges and attacks on others. The Defendants determined and

acted to prevent the settlement, not because it left them vulnerable as defendants or required

anything of them , but because parts of its provisions affected the Terra Foundation in a manner

with which they did not agree. The Defendant-Petitioners engaged the several new firms andmade

filings charging that others had engaged in wrongful conduct filing pleadings herein and in federal

court.

8 The new additional law hrms for which Defendant directors seek reimbursement herein did

not participate in mediation and were employed to prevent the settlement. The Defendant-

Petitioners filed a separate federal suit on June 28, 2001. Three of the new f,trms time sheets, the

Bellows firm, the Verner f,rrm and the Kellogg firm all indicate that they worked on and fited the

federal lawsuits against assistant attomey general Floyd Perkins on June 28,2001, which was

dismissed that day by the federal court.

9 None of the five nerv firms appear before this court until June 29,2001 the date the Board

was meeting to vote on the settlement. On June 29,2O0I the Defendant directors by the Bellows

firm, the Vemer firm and the Kellogg firm brought an "offensive" motion for a TRO in this court

seeking to stop the settlement by seeking to restrain the Terra Foundation Board from meeting to

âpprove the settlement. The June 29 motion for TRO was not granted.

10 The June 29 six page motion for TRO was not apartof a defensive action services incurred

defending the defendant directors fiom the claims made in the action made byplaintiffs, but rather

was an offensive action charging others with wrongdoing.

4
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I 1 The Defendant directors by the three new firms Bellows, Verner and Kellogg thereafter filed

on July 2 ,2001 an eleven page motion seeking to file Objections to the settlement agreement.

On July 19, 2001 defendant directors filed their 28 page Objections to the Settlement. By then the

fourth new firm , Cummins & Cronin , had started to render services and thereafter the services of

attorney David Novoselsþ were further added in the last weeks of July 2001.

12 The Defendant directors Objections and several related filings charged that others, assistant

attorney general Perkins, board members Marshall and Stebbins , had engaged in wrongdoing. The

defendant directors were seeking to reject the Consent decree including releases for themselves and

dismissal of the action with prejudice and the defendant directors also sought leave to initiate their

own counter-claims to prosecute charges they were now making against others.

13 The record here contains a copy of the Defendants' June 28, 2001 federal law suit naming

each of the Defendants as plaintiffs along with the Foundation, and naming Assistant Attomey

General Floyd Perkins as Defendant. The services for bringing that federal matter were rendered

by the petitioning law firms and appears to constitute most, if not all, of the ($210,000) in fee cost

listed in the fee petitions for June 2001. Thus the majority if not all of the time of Bellows &

Bellows; Kellogg, Huber, Hansen, Todd and Evans; and Verner, Lipfert, Bernhard in June 2001

relates to services for Terra, Simpson and Tucker in preparing that federal case. While some

of the June 2001 time clearly is for the TRO motion presented June 29 , that TRO motion was

premised upon the federal lawsuit which was filed in this record and was itself an "offensive"

pleading not defensive in nature. The federal case (and TRO motion) appears to be the service

efforts of the new firms rendered in May and June 2001 which constitute over $210,000 of the costs

sought by Defendants in the five new firms fee petitions.

5
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14 The time sheets for Shefsþ & Froelich for June 2000 totaled only S28, 134, the defendant

directors five new firms show billing in June 2000 of $210,000 and shows extraordinary service

time on the days prior to the filing in federal court on June 28 and the motion for TRO on June 29,

the time sheets of Bellows firm, Verner firm and the Kellogg firm showing charges as follows :

On June 22 over $11,900 ; :

On June 25 over $19,000 ;

On June 26 over $29,400 ;

On June 27 over $39,800 )

On June 28 over $46'800 ;

On June 29 over $25,900 ;

See Exhibits A and B attached hereto.

l5 These directors did not incur these fees merely in "defend[ing)" against the Plaintiffs' action

herein. The defendant directors brought their own non-defensive "offensive" actions of their own

herein after the settlement rvas made and they engaged in actions outside of this case including

services in a federal court action.

16 In shifting the payrnent of attorney fees the terms must be strictly construed (See, e.g.,

Carson pirie Scott & Co. v. Stare of Illinois Dept. of Emplo)¡ment Securitl¿, 131 lll. 2d23,37-38

(19g9);Navarro v. Edgar, 145 Ill. App. 3d 413,415-16 (1't Dist. 1986); Gonzales-Blanco v' Clayton,

120Ill. App. 3d g4g, g50 (i,'Dist. 1983),) Medcom Holdine co. v. Baxter Travenol Laboratories.

lnc., 200 F. 3d 5lg, 521 (7,h Cir. 1gg9). In lnternational lnsurance co. v. Rollprint Packagine

products. Ing. ,3lZIIl.App. 3d 998, 1014-15 (1't Dist. 2000) the contractual terms in an insurance

policy authorizing the recovery of attorney fees for an insurer's failure to "defend" the insured did
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not extend to aspects ofthe litigation which did not strictly constitute "defen[se]" of actions covered

by the policy but were in the nature of separate actions and not defense of âctions covered by the

policy. The Rollprint court ruled that, however sound the practice of combining new matters with

the defensive matters, the insured's counterclaim to enjoin that plaintiff from using or revealing

trade secrets was not covered by the insurance policybecause it sought affirmative relief apart from

the negation or lirnitation of the insured's civil-rights liability.

17 The settlement agreement made between the Foundation and the Plaintiffs herein by its terms

eliminated any need for the Defendants to take any action to defend themselves in the case. On June

19,200T six members of the board and the plaintiffs reached an agreement to settle the case herein,

and a board meeting to approve that seltlement was scheduled for June 29,200L From Jr.rne 19,

2001 onward the Defendants were aware that the settlement agreement provided for a dismissal

with prejudice and a complete release by plaintiffs for all Defendants and that the settlement made

no findings about the Defendants and placed no requirements upon the Defendants. The settlement

approved at mediation June l9,2001,by the Board on June 29,200I and as entered by the court on

July 26, 2001 eliminated any need for the Defendants to defend themselves any further.

i8 The petitions for these five firms (not including the Shefsky firm) claim over $210,000 for

services in May-June 2001 and ovgr $390,000 for services in July 2001. The fee petitions of the

five new law firms also seek over $ 1 65,000 for services after July 200 1 .

19 The filing of the federal lawsuit rvas done as plaintiffs against a non-party to this matter, and

the TRO motion was a similar "offensive" action relying on the federal complaint filed herein and

made against other board members. The Objections filed in mid-July 2001 were in substantial part

the same contentions previously made in the federal lawsuit. The court finds the majority of time
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spent on these constituted services and costs incurred by Terra, Tucker and Simpson not in the

"defense of any action". The $210,000 in fee services and costs of these five law firms incurred

in May and June 2001 by Defendants to bring the federal case and June 29 TRO motion were not

in defense of an action and have no basis for indemnification under the statute, by-larvs or contract.

The vast majority of the time spent in July 2001 with a cost of $390,000 was also spent not in

defense of an action and has no basis for indemnification. A modest amount ofthese services rnight

be considered for the protection of the defendant directors through entry of the Consent Decree, that

amount is not defined by the defendant directors in their filings. This court however, is aware of

the court matters in late June and July 2001 and the court awards $30,000 for the services of said five

new finns of defendant directors in protecting the interest of defendant director from the date of

mediated settlement through the entry of the Consent Decree.

20 In addition, it is clear from the record that most of the $165,000 of services rendered by

Defendants' five law firms after July 2001 involve services in another case, a law division c¿Ne

which was brieflybefore this court and then transferred, in which these Defendants are plaintiffs and

not defendants. ln that action Terra, Tucker and Simpson are charging numerous defendants with

a myriad of wrongful acts. These services post-July 2001 involve a separate law division action

brought by Tena , Simpson and Tucker as plaintiffs and are not related to the "defense of any

action", and the S165,000 in attorney fee costs incurred after July 2001 by Defendants to bring a

new law division action have no basis for indemnification under the statute, by-laws or the consent

settlement herein.

2I Thus the court finds that the fee petitions of defendant directors for these five new law firms

brought by the defendant directors seeking fees on the basis of the bylaws, statute and contract do

not show services ¡endered in defense of an action as that terms is intend.ed in the subject statute
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contract and by-laws and therefore no more than $30,000 in attorney fees and costs can be awarded

to the defendant directors five new law firms for the services of the subject five firms on the basis

of right to fees on statute, by-laws or contract.

FEES PER THE TERMS OF THE CONSENT DECREE

22 The court does find that the parties did agree that this court would decide the reasonable

attorney fees incurred by the defendant directors in this action and that the Foundation would pay

for such as found by the court. The defendant directors have stated they did not accept the terms

of the Consent Decree but submitted fee petitions to this court, and the defendant directors have

argued the fees and services were reasonable. Underthe Consent Decree this court is to detennine

reimbursement and award of attomey fees determining whether the fees and services are reasonable,

whether they were incurred in this action and whether they are within the contemplation of the

parties agreement. The defendant directors in submitting their fee petitions for the five additional

new law firms have submitted the services and fees for review and award by this court. Thus the

matter proceeded upon a basis agreed by the parties and the court has considered the f,rlings and

submissions of the parties and heard argument from the parties and can decide the reasonableness

of the sérvices and fees , rvhether they were incurred in this matter and whether they were within the

contemplation of the settlement agreement.

23 The mediated agreement and the agreement approved by the board to have the Foundation

pay the attorney fees of the directors did include the reasonable fees needed to finalize and complete

the board meeting and to reasonably complete the entry of the Consent Decree. However, the

court finds that the parties did not agree or contemplate when reaching the subject settlement

agreement that subsequent to the agteement on June 19, 2001 that the agreement provision therein

was an agreement to pay any and all attorney fees of a director or directors to hire new and several
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law firms to prevent and challenge entry of the settlement and Consent Decree.

24 The agreement imposed as a factor of reasonableness the parties' intent that the matter be

settled and over with, with no more fees payable by the Foundation. The agreement by its terms

called for a termination of the action and shows that the intent of the parties was not to pay open-

ended attorney fees for any and all new litigation or charges a director decided to bring, but was to

end all controversy and pay the fees incurred up to that point. The six hundred thousands dollars

in legal services by five new law firms for services in June and July 2001, was never what the parties

or the Foundation agreed to pay and reimburse when the settlement was made. The fee costs of

the Defendants' five new firms are not reasonable fees of the directors as contemplated under the

terms of the parties settlement agreement and the Consent Settlement. The court finds that the

fee petitions of defendant directors for these five new law firms do not show services rendered as

contemplated by the settlement agfeement and therefore the reasonable fee amount to protect the

interest of the defendant directors from date of mediated settlement to Consent Decree entry is no

more than $30,000 in attomey fees and costs.

REASONABLENESS AND DUPLICATION

25 When determining the reasonableness of attorneys fees, in addition to its duty to inquire as

to the total hours expended by an attomey which benefit the clients, a trial court has a duty to inquire

into precise manner in which that time was expended and by whom. (Fiorito v. Jones (1978) 72

I11.2d73,89,377N.E.2d1019, 1026.) Thecourtisobliged,also,tocarefullyweigh,accordingto

its own knowledge, experience and expertise, whether the hours claimed and the tasks performed

are reasonable in relation to the time required by other attorneys to complete similar activities.

(Fioúto v. Jones 72Ill.zd at89,377 N.E.2d at 1026.) Wasted time or needless duplications in work
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effort cannot be used to enhance the fees. (Leader v. Cullerton ( 1 976) 62lll.2d 483 , 49I ,343 N.E.2d

897, 90i.) In the event the court finds the hours claimed are the result of unnecessary, duplicative

work efforts or inefficiency, it must reduce the excessive hours claimed. (Fio¡ito v. Jones ,721ll.zd

at 89, 377 N.E.2d at 10261' Leader v. Cullerton, 62Ill. 2d at 490-91, 343 N.E.2d 897, 901.)

26 The law is clear that a party seeking an award of attorney fees is not necessarily entitled to

recover all fees for all of the time and tasks documented; rather, the court must examine whether

and to what extent any of the tasks performed or time spent were duplicative of other effort or were

unnecessary to achieve the goal of the litigation. Duplicative services will not be compensable (In

re Estate of Halas, 159 lll. App. 3d 818, 832-33 (1't Dist. 1987)), norwill services that are not

necessary to the object of the litigation for which the law permits the recovery of fees. (Lasday.v.

Weiner. 273Ill. App. 3d 461,467-68 (1" Dist. 1995).) "Duplication" is usually found by a court

as a result of its own experience and judgment. The touchstone is whether the services were

reasonable. Substantively, one warning flag of dupiication is a multiplicity of law firms - or a

multiplicity of personnel from the same law firm - billing for the same general task. (In re Estate

of Halas, 159 Ill. App. 3d 818, 832-33 (1't Dist. 1987); see also Kaiser v. MEPC American

Properties.lnc.,|64Ill.App.3d978,988-89(1,tDist.1987);

Securities Litigation, T53 F. Supp. 716,717-18 (N.D. Ill. 1990); David P. Pasulka, An Illinois

Attomey's Guide to Fee Dispute Cases,1996Il1. B.J. 622,625.)

27 The Defendant directors' fee petitions and submissions seek to pay from Terra Foundation

funds six separate law firms who appear by the time records to have engaged in duplication of

efforts, in several different ways.
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28 The fee petitions of the five new law firms show that each of those firms often had several

persons from each firm charging to meet with and communicate with several lawyers in each of the

other defendant directors law firms. The fe'e petitions of the five new law firms show many days

of charges in July 2001 totaling $10,000 or niore each day for lawyers talking to one another. The

petitions and submissions fail to satisfactorially explain the services and details of how over

$390,000 of service time was incurred in July 2001 by these five firms. The time in late June

2001, while rendered on a different matter the federal court case shows the same sort of duplicative

service, those fee petition entries show multiple separate individual lawyers billing 10, 15 and even

19 hour each days, with billing in excess of 529,000, $39,000 and $46,000 on June 26,27 and 28ü

respectively.

29 The fee petition and proofs here show the defendant directors brought on five new law

firms in June and July 2001 and replaced the original law firm of Shefsky & Froelich. There is

no statement or suggestion of dissatisfaction with the original counsel. The defendant di¡ectors

approved and endorsed the work of Shefsky & Froelich and sought and obtained $450,000 herein

for Shefsky & Froelich without objection.

30 The record shows that the Verner firm, Bellows firm and the Kellogg firm began intensive

legal efforts around June 22,2001. From June2|to June 29 these firms rendered over $ 172,000.

The service entries in those fee ietitions of those f,rrms and the fee petition of the Shefsy & Froelich

firm show that there rvas virtually no consultation betrveen the Shefsky firm and any of the these

three firms or any of the new five law firms.

31 Here, it is clear the new replacement firms spent considerable time leaming the facts and law

that had been developed through the first nine months of the proceedings. The five new law firms
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filed the federal lawsuit and motion for TRO therein ( which was denied and the suit dismissed),

a June 29 motion for TRO to prevent the Foundation's Board from meeting to approve the

settlement (whichwas denied onpresentationon June 29, 2001); amotion and first set of Objections

to the settlement (which the Defendants withdrew at presentation on July 2,2001); a new set of

Objections to the Settlement in mid-July 2001 (which was denied on July 24,2001); and a motion

to file an accompanyrng answer and cotmter-claims and conduct discovery (the answer to a

complaint which was by the settlement to be dismissed was allowed to be filed. Leave to file the

counter-claims was denied ). The record, shows the several nerv law firms spent considerable time

in June and July 2001, re-learning what prior counsel had learned. The Defendants' new five law

frrms' time sheets assert charges of over $600,000 in June and July (not counting the $28,000 sought

by Shefsky & Froelich), and clearly the vast majority of that $600,000, at least $500,000 out of the

$600,000, was for duplicative services of learning the law and facts developed and leamed first by

Shefsky & Froelich and oluvere duplicative services from the multiple attorneys working between

the five law firms hired by the defendant directors.

32 Further the fact the time sheets show that virnrally no communication occurred between the

new firms and the Shefsky & Froelich lawyers shows that the defendant directors and their agents

the lawyers herein determined that they would not meet with Shefsky & Froelich and benefit from

their knowledge. This was wasteful.

33 The record clearly shows that the fees sought are for a series of succeeding law firms

learning anew what prior counsel and their predecessors all charged to learn. It also shows the

Defendants engaged and brought on new law firms without any concern for cost, efficiency or

duplication of effort, specifically by failing to have the new firms meet with, elicit and develop the

facts from Shefsky & Froelich. The services of the defendant directors five new law firms were
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a duplication of effort and the reasonable fees owed for those firms for the time in May, June and

July 2001 is no more than $ 30,000.

THE SER\TCES RENDERED DO NOT JUSTIFY THE FEFS SOUGHT

34 The Defendant directors five new law firms in not meeting with the Shefsky & Froelich law

firm misunderstood the facts and circumstances of mediation and the record herein and made

arguments that were negated by the prior actions of the very same defendant directors through the

services of Shefsþ & Froelich. The contention of the flrve new law firms in the several charging

filings they have made was that mediation should not have started, that director Dr. Stebbins had

a conflict that prevented him from participating in mediation and in his participation in the

settlement vote.

35 Mediation here had been requested by the defendants, including the defendant directors.

The defendants and defendant directors requested and started into mediation in late January/

February 2001 when the issues of Dr. Stebbins conflict were already well spread of record in filings

in the court record and were set for a preliminary hearing. Mediation began and postponed the

hearing on those charges. Mediation began with these defendant directors suggesting and endorsing

mediation and with a mediator chosen by the court. The court determined from all parties prior

to mediation and during its course that the parties agreed that mediation was possible for all issue

and all agreed they all thought mediation for all matters was possible. The Foundation had an

interest to protect in getting releases for all directors, specifically ending its potential responsibility

for indemnification of each and every director, including the defendant directors and Stebbins.

The five new law firms in their charges misunderstood the history of events in the case and the
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circumstances of the mediation and having not met with Shefsky & Froelich brought the erroneous

allegations about the Stebbins conflict which were before this court and of record.

36 The Defendants have not supplied anyjustification or explanation for why they chose to hire

a succession of law firms incurring duplication of time and effort, nor for why they failed to have

the Shefsþ firm supply information to the new firms to limit the costs. Thus the efforts themselves

were inaccurate , unnecessary and brought about because of the failure to meet \¡/ith and learn the

facts from the Shefsky & Froelich f,rrm. Not only were the services of these five law firms

rendered, so to were the Foundation lawyers services expended , as the services of Quintan &

Crisham. All paid for by the Foundation.

37 A comparison of the 5600,000 sought by the Defendants' new firms and the filings made,

shows that what the Defendants new firms presented in June and July was not based upon fact or

sound legal argument, but was merely the product of the Defendants' desire to prevent a settlement

they did not agree with but the majority of the Board had voted to accept, resulting in costs to these

Defendants, to the Foundation and to other parties. Such services are not reasonable.

38 The five new law firms, in charging $600,000 for services in June and July 200i, were

mistaken on the many matters they pursued. The basis of their actions and their attempts to bring

actions and charges against others and stop the settlement was fuqdamentally flawed. The

reasonable value of service here is limited by the lack of success achieved thereby, duplication of

services , and the fact that services were rendered because of failure to gather all the relevant

information. Thus the court finds the reasonable value of the defendant directors five new law firms

is no more than $30,000.
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39 The Illinois Supreme Court has stated that the practice of law iuvolves not only appearances

in court in connection with litigation, but also services rendered out of court. (People v. People's

Stock Yards State Bank,344IlI. 462,476 (1931).) This includes the preparing of documents and

rendering of other services involving use of legal knowledge and skili and charging for such services.

(People v. People's Stock Yards State Bank, 344 m. 462,477 (1931).) Courts have listed what

constitutes unauthorized practices of law. ln Chicago Bar Association v. Kellogs, for instance, an

out-oËstate attorney, who was licenced to practice before the United States Patent Office, engaged

in the practice of law regarding Patents in Illinois. There, the attorney was not licensed to practice

in lllinois. The court.held that an attomey, who is not licenced to practice in lllinois, but who acts

in a manner that would lead any layman who viewed him to conclude that he is vested with all the

capabilities and privileges of an Illinois Attorney At Law, threatens the public welfare. (Chicago Bar

Ass'n v. Kellogg, 338 Ill. 4pp.618, 632 (1949).) The court in Chicago Bar Assoc case considered,

and enjoined the following actions finding thatthey constitute the practice of law. (1) Giving legal

advice; (2) Preparing, drafting and construing legal documents, contracts, including patent licenses

and deeds, assignments and other evidences of transfer of title to or interests in patent and other

property; (3) Rendering legal opinions, including legal opinions relating to title to, and validity,

infüngement and enforcement of, patents and trademarks, . and rights therein and thereto; (4)

Preparing, drafting and f,rling pleadings, and other legal documents and papers in suits at law and in

equity, in courts of record and before administrative tribunals, other than the patent office; (5)

Participating as an attorney, in legal proceedings; (6) in behalf of persons represented by him,

threatening to bring suit against other parties; (7) Preparing and serving notice of and asserting

attorney's lien; and (E) Charging and collecting fees for legal services rendered by him and rendered

by him and others. (Chicago Bar Ass'n v. Kelloee, 338 Ill. 4pp.618, 636 (1949).) ln Lozoff v,

Shore Heights. Ltd., the Supreme Court of Illinois held that an attorney engaged in the unauthorized

practice of law in lllinois, is barred from claiming attorneys fees. (Lozoff v. Shore Heights. Ltd.,
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66 Ill.2d 398, 401 (1977).)

40 The record and fee petitions shows that the Vemer firm and the Kellogg firm were

rendered in May 2001 and in June 2001, prior to being admitted pro hac vice herein on June 29,

2001. The services of the Verner firm and the Kellogg firm prior to June 29,2001 are not payable

as services in this case because those firms did not have Illinois law licenses and prior to being

admitted pro hac vice they were not permitted to practice law in lllinois without a license nor

allowed to be paid for services rendered practicing law in lllinois. If the services were rendered in

the federal case those services are not compensable under the Consent decree which limits fees to

those incurred for services herein.

4I To the extent the Bellows firm, the Kellogg firm and Verner firm's services prior to June

29 relateto preparing for the federal lawsuit, those fee costs are not related to the case herein and

not compensable under the Consent Decree which limits fees to fees incurred in this matter. The

time in June and July 2001 which the defendant directors five new law firms rendered to reasonable

assist the defendant directors in this case should be no more than $30,000.

42 The following alternative is onlyprovided if the court rejects the foregoing findings and

conclusions and determines that none of the foregoing should set the limit.

G AND CONCLUSIONALTERNATIVE FINDIN
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43 The service costs of Quinlan and Crisham of $285,000 during June and July is a factor to

set the upper limit of fees for these defendant directors legal services for these five new firms. The

Quinlan firm service provides guidance because it removes the issue of duplication. Its use as a

guide directs how to compare and ascertain what amount of legal service costs were required to

address all of the issues raised in June and July 2001 inespective of whether the objections and

claims of defendant directors were contemplated as part of the agreement or were well conceived.

44 The firm of Quinlan & Crisham rendered $285,000 in June and July 2001. The f,rrm of

Shefsþ & Froelich were paid $28,000 in Jure 2001. For the period of June and July 2001 the

reasonable amount of fees payable to the defendant directors as reimbursed for their five new law

firms should not exceed more than 5260,000. From that amount the amount spent working on the

federal case requires a reduction ofat least one half, as that service had no relation to this case and

under the Consent Decree this court can only award fees regarding this matter.

45 It is clear from the record that the $165,000 of services rendered by Defendants? five law

firms after July 2001 involve services in another case, a law division case which was briefly before

this court and then transferred, in which these Defendants are plaintiffs and not defendants. In that

action Terra, Tucker and Simpson are charging numerous defendants with a myriad ofwrongful acts.

These services post-July 2001 involve a separate law division action brought by Terra , Simpson

and Tucker as plaintiffs and are not related to the ú'def,ense of an], action", and the $ 165,000 in

attomey fee costs incurred after July 2001 by Defendants to bring a new law division action have no

basis for indemnification under the statute, by-laws or the consent settlement herein.
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Wherefore the court finds

A) That the reasonable amount payable by the Terra Foundation for the services rendered by the

defendant directors five additional law firms from May to end of July 2001 was $30,000 and the

Terra Foundation is order to pay $30,000 to the defendant directors.

B) That the amounts incuned by the defendant directors after July 2001 were not within the subject

of the courts Consent Decree

Respectfully submitted,

TFIE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of Illinois

BY: Assistant Attorney General

FLOYD D. PERKINS #99OOO

THERESE HARRIS
MATTHEW D. SHAPIRO
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
100 West Randolph Street, 3'd Floor
Chicago, Illinois 60601
Telephone: (312) 81 4-2595
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BUNTROCK, ET AL V. TERRA, ET AL
SUMMARY OF HOURS AND FEES BY MONTH. ALL FIRMS

9/OO THROUGH 9/01

TOTAL

, EEES
ll9Þ¡0-gg

$47s,913-00
$283.s1 1.00
$41 1.576.00
$384.000_00

$212,815.00
$100,s04_00
$42,124.00
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$530,667.0!

_ $lzQ,q_29.0!
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1 049.1 6
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1630.50
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I 18.50
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1349.75
1 766.38

469.9s

6.30

12122.24

SHEFSKY &
FROELICH. LTD. SIDLEY & AUSTIN

VERNER, LIIPFERT,
BERNHARD. ET AL

FEES

s2.1 02.00
$67,969.00
$79.448.00

$53.023.00

s202.542.OO

HOURS

5.30
171.70
208.40

129.30

514.70

FEES
$47.1 94.00

s154.616.00
$106,896.00
$151.399.00

s460.1 05.00

HOURS
147.75
575.50
396.00
513.50

1632.75

FEES
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s51.405.00
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$450.835.00

HOURS

350.80
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44.50
77.50

104.20

1725.90

QUINLAN & CARROLL,
LTD.

FEES
$148.516.00
$235.74s.00

_$]a5,?_1,q.os
$208,67r.00
$270.993.00
$151.699.00

s74.701.00
$29.488.00
$66.870.00

$146.070.00
$137.798.00

$8.759.00

$1.504.520.00

HOURS
637.5s
999.95
467.46
873.00

1 1 75.90
577.50
255.50

74.OO

209.25
513.75
539.25

35.50

6358.61

KELLOGG, HUBER,
HANSEN, TODD AND

EVANS, PLLC
NOVÊLSKY LAW

OFFICES
FEES

s12.412.00

$32,720.00

$45.1 32.00

HOURS

31.03

8r.80

112.83

FEES

381.5r $101.665.00
$223.941.00

$29.676.00

s355.282.00

HOURS

764.75

95.25

1241.5

BELLOWS AND
BELLOWS, P.C.

CUMMINS & CRONIN,
LLC

FEES

$54.900.00

_ _$l8,pqo.aq

s103,750.00

HOURS

143.20

128.10

271.30

FEES

$42,866.00
$22.1 68.00

$1.979.00

$67,01 3.00

HOURS
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMINS AND CRONIN,LLC;
KELLOG, HUBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FEES
LL
TS

$465.00
$205.00

5/18/01
5118101

5/18/01 Total
5121101

5/21l01 Total
5t23lO1
5/23/01 Total
5124t01
5/24101 Total
617101

6/7/01 Total
6/8/01
6/8/01 Total
6111101

6111101

6/11/01 Total
6l14l01
6114101

6/14/01 Total
6115101

6/15/01
6/15/01
6/15/01 Total
6117lO1

6/17101 Total
6/18i01
6/18/01
6/18/01 Total
6/19/01
6/19/01
6/19/01 Total
6120101

6l20lo1
6120101

6/20/01 Total
6121101

6121101

6/21l01 Total
6122101

6122101

6122101

6122101

6t22t01
6l22lO1
6122t01
6122101Total

$46s.00

$465.00

$85.00

$413.56

s472.92

$413.56
9472.e2

$413.56
s472.92

$465.00
$413.56
$472.92

$413.56

$413.56
$472.92

$413.s6
$472.92

$320.00
$413.56
s472.92

$413.56
8472.92

$450.00
$375.00
$285.00
$3s0.00
$100.00
$413.56
9472.e2

$1 ,162.50
$225.50

$1,388.00
$465.00
$465.00
$232.s0
$232.50

$17.00
$17.00

$1,033.90
$1,033.90

$472.92
$472.92

$1,033.90
$945.84

$1,979.74
$2,067.80
$1,655.22
$3,723.02

$930.00
$413.56

$1,418.76
$2,762.32
$2,067.80
$2,067.80
$1,654.24
$2,364.60
$4,018.84
$2,067.80
$1,418.76
$3,486.56

$384.00
$951.19

$1,418.76
$2,753.95
$1,240.68
$1 ,182.30
$2,422.98
$2,925.00
$1 ,125.00
$1,282.50

$350.00
$150.00

$3,308.48
$2,837.52

$11,978.50

ET AL
ET AL

VLB
VLB

VLB,
VLB,

VLB,

VLB,

VLB,

VLB,

VLB,

VLB,
VLB,

ET AL
ET AL

ET AL

ET AL

ET AL

ET AL

ET AL

ET AL
ET AL

HM

LL

CW

LG

LL

LG
LL

LG
LL

LG
LL

LG
LL

JM
LG
LL

KCT
NMG
SKA
LGB
EM
LG
LL

2.50
1.10
3.60
1.00
1.00
0.50
0.50
0.20
0.20
2.50
2.50
1.00
1.00
2.50
2.00
4.50
5.00
3.50
8.50
2.00
1.00
3.00
6.00
5.00
5.00
4.00
5.00
9.00
5.00
3.00
8.00
1.20
2.30
3.00
6.50
3.00
2.50
5.50
6.50
3.00
4.50
1.00
1.50
8.00
6.00

30.50

VLB, ET AL
VLB, ETAL
VLB, ET AL

VLB, ET AL

VLB, ET AL
VLB, ET AL

VLB, ET AL
VLB, ET AL

VLB, ET AL
VLB, ET AL
VLB, ET AL

VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ETAL

HM
LG
LL

LG

LG
LL

MF
1/25/2002
PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS {t^L,t,+.8SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CIJMMIwS AND CRONIN,LLC;
KELLOG, HUBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSO,V AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY, HOURS RATE FEES

6123101

6l23lO1
6/23/01 Total
6l24tO1

6124101

6l24l01
6t24t01
6124101Total
6l25lO1
6125t01
6l25lO1
6125101

6l25lO1
6l25lO1
6t25lO1
6125101

6t25lO1

6125101

6125101

6125101

6l25lO1
6l25lO1
6l25lO1
6/25/01 Total
6126101

6126lO1

6l26lO1
6126101

6l26lO1
6l26lO1
6126101

6t26lO1
6126101

6126101

6t26lO1
6126101

6t26101
6l26lO1
6l26lO1
6126101

6l26lO1
6t26101

6126101

6/26/01 Total
6127t01
6t27t01

$450.00
$285.00

$125.00
$235.00
$375.00
$350.00

$145.00
$1 15.00

$145.00
$125.00
$235.00
$450.00
$375.00
$285.00
$350.00
$240.00
$240.00
$100.00
$100.00
$100.00
$100.00
$413.56
$472.92

$145.00
$125.00
$1 15.00

$235.00
$1 15.00

$450.00
$375.00
$105.00
$1 15.00

$285.00
$325.00
$350.00
$350.00
$3s0.00
$240.00
$100.00
$100.00
$413.56
$472.92

$2,137.50
$2,137.50
$4,275.00

$250.00
$705.00

$2,250.00
$280.00

$3,485.00
$217.s0
$250.00

$3,172.50
$4,050.00
$4,875.00

$997.50
$735.00
$840.00
$240.00

$20.00
$20.00
$80.00
$30.00

9827.12
$3,546.90

$19,901 .52

$1,196.25
$843.75
$57s.00

$3,525.00
$632.50

$4,050.00
$3,562.50

$210.00
$632.50

$2,351.25
$260.00

$1,925.00
$1,505.00
$1,470.00
$1,440.00

$440.00
$30.00

$827.12
$4,019.82

$29,495.69
$2,211.25
$2,070.00

KHHT&E
KHHT&E

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS

KCT
SKA

JAR
JHL
NMG
LGB

4.75
7.50

12.25
2.00
3.00
6.00
0.80

11.80
1.50
2.00

13.50
9.00

13.00
3.50
2.10
3.50
1.00
0.20
0.20
0.80
0.30
2.00
7.50

60.10
8.25
6.75
5.00

15.00
5.50
9.00
9.50
2.00
5.50
8.25
0.80
5.50
4.30
4.20
6.00
4.40
0.30
2.00
8.50

110.75
15,25
18.00

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS &,BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E

BMM
JAR
JHL
KCT
NMG
SKA
LGB
MTW
MTW
EM
EM
EM
EM
LG
LL

BMM
JAR
JAW
JHL
KAM
KCT
NMG
RHC
SCD
SKA
JJB
LGB
LGB
LGB
MTW
EM
EM
LG
LL

MF
1/25/2002

PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS

BMM
JAW

SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMINS AND CRONIN,LLC;
KELLOG, HIIBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVEISKY; VERI.R, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY, HOURS RATE FEES

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ETAL
VLB, ET AL

Total

6127101

6127101

6127101

6127101

6127101

6127101

6127101

6127l01

6t27101
6127101

6127101

6127101

6127101

6127101

6127101

6127101

6127101

6127101

6127t01

6127101

6127101

6127101

6127lO1

6127101

6127101

6127lO1

6127l01

6127t01

6127lO1

6127101

6128101

6l28l01
6128101

6128101

6l28t01
6128101

6128101

6l28lO1

6128101

6128t01

6128101

6128101

6128101

6128t01
6128101

6128t01

JHL
JMB
KAM
KCT
LRM
MRD
NMG
RHC
SCD
SKA
CLG
JJB
LC
LC
LC
LGB
LGB
MTW
BB
EM
EM
EM
EM
EM
EM
EM
EM
LG
LL

BMM
JAW
JHL
KCT
LRM
NMG
RHC
SKA
CLG
JJB
JJB
LC
LC
LC
LC
LC

16.50
6.00
4.50

13.00
3.00
9.75

12.00
3.50
7.00
3.50
0.20
o.60
2.00
3.00
2.00
8.00
9.00
7.50
0.50
2.50
1.70
1.90
2.70
0.30
0.50
1.00
0.30
8.00
8.00

171 .70
9.75

14.00
7.00

19.50
5.25

21.00
8.00
1.25
2.50
1.00
9.00
4.00
5.30
8.50
8.50
9.50

$235.00
$1 15.00

$1 15.00

$450.00
$75.00

$11s.00
$375.00
$105.00
$1 15.00
$285.00
$205.00
$325.00

$50.00
$50.00
$50.00

$350.00
$350.00
$240.00
$160.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$413.56
s472.92

$3,877.50
$690.00
$s17.50

$5,850.00
$225.00

91,121.25
$4,500.00

$367.50
$805.00
$997.50
$41.00

$195.00
$100.00
$1s0.00
$100.00

$2,800.00
$3,150.00
$1,800.00

$80.00
$250.00
$170.00
$190.00
$270.00
$30.00
$50.00

$100.00
$30.00

$3,308.48
$3,783.36

$39,830.34
$1,413.75
$1,610.00
$1,645,00
$8,775.00

$393.75
$7,875.00

$840.00
$356.25
$512.50
$325.00

$2,925.00
$200.00
$265.00
$425.00
$425.00
$475.00

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS

$145.00
$1 15.00

$235.00
$450.00

$75.00
$375.00
$105.00
$285.00
$205.00
$325.00
$325.00

$50.00
$50.00
$50.00
$50.00
$50.00

MF
1/25/2002
PEOPLE V. TERRA3.xts
SUMMARY 5 FIRMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATW. FEES OF BELLOWS AND BELLOWS,PC ; CUMMTwS AND CRONIN,LLC;
KELLOG, HUBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FEES

6l28l01
6l2BlO1
6l2Bl01
6l2Bl01
6128101

6t28t01
6t28tO1
6/28/01 Total
6l29tO1
6t29tO1

6129101

6129101

6t29tO1
6129101

6129101

6l29lO1
6l29lO1
6l29lO1
6l29tO1
6129t01
6l29lO1
6l29lO1
6l29lO1
6l29lO1
629101
6129101

6l29lO1
6/29/01 Total
6/30/01
6/30/01
6/30/01
6/30/01 Total
7l1lo1
7l1lo1
711101

7l1lo1
7 l1 lo1
7l'll0l Total
7lzt01
7l2lo1
712t01
712101

712t01
7l2lo1
7l2lo1
7l2lo1

MF
1/25/2002

PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS

BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL

LGB
LGB
MTW
MTW
TES
LG
LL

JHL
KCT
NMG
JJB
LC
LC
LGB
MTW
TES
EM
EM
EM
EM

EM
EM

EM
EM
LG

LL

$235.00
$450.00
$375.00
$325.00

$50.00
$50.00

$350.00
$240.00
$165.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$413.56
$472.92

16.20
2.00
3.00

12.00
2.10
8.00

10.00
187.35

2.00
11.75
15.50
7.50
1.00
2.00
8.20
4.50
2.20
0.30
0.40
0.40
0.30
0.30
0.50
0.40
1.50
8.00
8.00

74.75
4.80
3.30
8.00

1 6.10
7.00

12.00
4.50
'1.50

8.00
33.00

6.50
'13.00

4.50
4.00

10.00
0.50
2.00
8.00

$350.00
$350.00
$240.00
$240.00
$165.00
$413.s6
$472.92

$5,670.00
$700.00
$720.00

$2,880.00
$346.50

$3,308.48
$4,729.20

$46,815.43
$470.00

$5,287.50
$s,812.50
$2,437.50

$50.00
$100.00

$2,870.00
$1,080.00

$363.00
$30.00
$40.00
$40.00
$30.00
$30.00
$50.00
$40,00

$150.00
$3,308.48
$3,783.36

$25,972.34
$1,s60.00
$1,155.00
$3,308.48
$6,023.48
$3,150.00
$4,500.00
$1,462.50

$525.00
$3,200.00

$12,837.50
$1,527.50
$5,850.00

$337.50
$1,500.00
$3,250.00

$25.00
$700.00

$2,800.00

JJB
LGB
LG

$325.00
$350.00
$413.56

$450.00
$375.00
$325.00
$350.00
$400.00

$235.00
$450.00

$75.00
$375.00
$325.00

$50.00
$3s0.00
$350.00

KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL

KCT
NMG
JJB
LGB
LG

KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS

JHL
KCT
LRM
NMG
JJB
LC
LGB
LGB

SORTED BY DAY
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srrMMARy oF Arry.FEEs oF BEL::frPst^'-';:Eir:*t,pc ; ctrMrlrus AND cRo NIN,LLC;
KELLOÊ, HUBER, HAwSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; VERNER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FeES

712101

712101

7l2lo1
7t2101
712,01
7luo1
7t2to1
Tl2lÙl Total
713101

713101

713101

7l3lo1
713101

713101

7l3lo1
713101

713101

7/3/01 Total
714t01
714101

714101

7l4lo1
7l4lo1
Tl4lÙl Total
7l5lo1
7l5l01
715101

7l5lo1
7t5t01
715101

715101

7l5lo1
7l5lo1
7/5/01 Total
7l6101

716101

7 t6t01
716101

716101

716101

7l6lo1
716101

7l6l01
716101

7l6101
7 t6t01

BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ETAL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS

MTW
TES
EM
EM
HM
LG
LL

JHL
KCT
LRM
NMG
JJB
LC
MTW
LG
LL

7.00
2.10
1.00
0.30
2.50
8.00
6.50

75.90
5.25
3.50
4.50
8.00
2.00
1.50
1.00
2.50
5.00

33.25
2.25
1.25
1.00
1.50
1.50
7.50
5.00

12.50
3.00
3.20
6.50
1.10
2.50
5.00
4.00

42.80
8.75
8.00
4.00
3.25
1.00
'1.80

0.50
0.20
0.20
0.20
0.50
3.00

$240.00
$165.00
$100.00
$100.00
$46s.00
$400.00
$465.00

$235.00
$450.00

$75.00
$375.00
$325.00

$50.00
$240.00
$400.00
$465.00

$235.00
$450.00
$375.00
$325.00
$350.00

$325,00
$235.00
$450.00
$32s.00

$50.00
$100.00
$100.00
$400.00
$465.00

$325,00
$235.00
$285.00
$450.00
$375.00
$325.00
$350.00
$100.00
$100.00
$100.00
$100.00
$400.00

$1,680.00
$346.50
$100.00

$30.00
$1,162.50
$3,200.00
$3,022.50

$25,531.50
$1,233.75
$1,575.00

$337.50
$3,000.00

$650.00
$7s.00

$240.00
$1,000.00
$2,325.00

$10,436.25
$528.75
$562.50
$375.00
$487.50
$525.00

$2,478.75
$1,625.00
$2,937.50
$1,350.00
$1,040.00

$325.00
$110.00
$250.00

$2,000.00
$1,860.00

$1 1,497.50

$2,843.75
$1,880.00
$1,140.00
$1,462.50

$37s.00
$585.00
$175.00

$20.00
$20.00
$20.00
$50.00

$1,200.00

JHL
KCT
NMG
JJB
LGB

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

DER
JHL
KCT
JJB
LC
EM
EM
LG
LL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

DER
JHL
JON
KCT
NMG
JJB
LGB
EM

EM
EM

EM
LG

MF
1/25/2002

PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMINS AND CRONIN,LLC;
KELLOG, HUBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVEISKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FEES

VLB, ET AL LL716101

7/6/01 Total
717101

717101

7l7l01Total
718101

718t01
7lÙl01
718101

7/8/01 Total
719101

719101

719101

719101

719101

719t01

719101

719101

719101

719t01
7t9101

719101

7l9l01
719101

7/9/01 Total
7l10l01
7l10lo1
7110101

7110101

7l1UO1
7110101

7110101

7l10lo1
7110101

7/10/01 Total
7l11tO1
7111101

7111101

7111101

7l11tO1

7l11lO1
7111101

7111101

7111101

7l11lO1
7l11lO1

KHHT&E
KHHT&E
KHHT&E
KHHT&E
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

$465.00

$325.00
$235.00

$325.00
$235.00
$285.00
$450.00

$325.00
$235.00
$285.00
$325.00

$50.00
$350.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$400.00
$46s.00

$325.00
$235.00
$285.00
$450.00
$100.00
$100.00
$100.00
$400.00
$465.00

$325.00
$235.00
$285.00
$450.00
$375.00
$325.00

$50.00
$100.00
$100.00
$100.00
$100.00

$1,627.50
$1 1,398.75

$1,300.00
$1,175.00
$2,475.00
$1,300.00
$1,057.50
$1,852.50

$450.00
$4,660.00
$3,575.00
$1,762.50
$1,140.00

$422.50
s100.00
$105.00

$40.00
$210.00

$20.00
$100.00

$10.00
$70.00

$1,400.00
$2,557,50

$1 1,512.50
$2,925.00
$1,762.50
$2,493.75

$337.50
$20.00
$20.00
$50.00

$400.00
$1,627.50
$9,636.25
$4,143.75
$1,527.50
$1,852.s0

$562.50
$1 ,125.00

$520.00
$50.00
$10.00
$20.00
$50,00
$20.00

KHHT&E
KHHT&E

KHHT&E
KHHT&E
KHHT&E
KHHT&E

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

DER
JHL

DER
JHL
JON
KCT

3.50
34.90

4.00
5.00
9.00
4.00
4.50
6.50
1.00

16.00
11.00
7.50
4.00
1.30
2.00
0.30
0.40
2.10
0.20
1.00
0.10
0.70
3.50
5.50

39.60
9.00
7.50
8.75
0.75
0.20
0.20
0.50
1.00
3.50

31.40
12.75
6.50
6.50
1.25
3.00
1.60
1.00
0.10
0.20
0.50
0.20

DER
JHL
JON
JJB
LC
LGB
EM
EM
EM
EM
EM
EM
LG
LL

DER
JHL
JON
KCT
EM
EM
EM
LG
LL

DER
JHL
JON
KCT
NMG
JJB
LC
EM
EM
EM
EM

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

1/25/2002
PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMM'NS AND CRONIN,LLC;
KELLOG, HTJBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FEES

7111101

7111101

7111t01
7l11l01Total
7112101

7112t01
7112t01
7112101

7112101
7l12lO1
7112101

7112101

7112101

7l12l01Total
7113101

7113101

7113101

7113101

7l13lO1
7113101

7113101

7113101

7113t01
7113101

7/13/01 Total
7114101

7114101

7114101

7114101Total
7115101

7115101

7115101
7115101

7/15/01 Total
7116101

7116101

7116101

7116101

7116101

7116101

7116t01
7 t16101
7t16101
7116101

7 t16101

7/16/01 Total

$100.00
$400.00
$465.00

$325.00
$235.00
$285.00
$450.00
$375.00
$325.00
$100.00
$400.00
$465.00

$325.00
$235.00
$285.00
$450.00
$375.00
$350.00
$100.00
$100.00
$400.00
$465.00

$325.00
$235.00
$285.00

$20.00
$800.00

$2,557.50
$13,258.75

$4,631.25
$1,997.50
$3,491.25

$337.50
$37s.00
$682.50
$30.00

$400.00
$1,395.00

$13,340.00
$3,331.25
$1,527.50
$2,636.25

$787.50
$468.75
$105.00

$50.00
$250.00

$1,400.00
$2,325.00

$12,881 .25
$1,381 .25

$587.50
$1,852.50
$3,821.25
$3,981.25
$1,057.50

$787.50
$100.00

$5,926.25
$4,468.75
$3,290.00
$1,140.00
$5,625.00
$'1 ,155.00

$140.00
$120.00

$40.00
$10.00

$800.00
$2,790.00

$19,578.75

VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL

EM
LG
LL

DER
JHL
JON
KCT
NMG
JJB
EM
LG
LL

0.20
2.00
5.50

41.30
14.25
8.50

12.25
0.75
1.00
2.10
0.30
1.00
3.00

43.15
10.25
6.50
9.25
1.75
1.25
0.30
0.50
2.50
3.50
5.00

40.80
4.25
2.50
6.50

13.25
12.25
4.50
1.75
1.00

19.50
'13.75

14.00
4.00

12.50
3.30
0.40
1.20
0.40
0.10
2.00
6.00

57.65

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E

KHHT&E
KHHT&E
KHHT&E
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ETAL
VLB, ET AL
VLB, ET AL

DER
JHL
JON
KCT
NMG
LGB
EM
EM
LG
LL

DER
JHL
JON

DER
JHL
KCT
EM

$325.00
$235.00
$450.00
$100.00

DER
JHL
JON
KCT
LGB
LGB
EM
EM
EM
LG
LL

$325.00
$235.00
$285.00
$450.00
$350.00
$350.00
$100.00
$100.00
$100.00
$400.00
$465.00

MF
1/25/2002

PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMM,AJSAND CRONIN,LLC;

KELLOG, HIJBER, HAíVSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YER/VER, LIIPFERT,
BERNHARD, MCPHERSON AND HAND

5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FEES

7117101

7t17101
7117101

7117101

7l't7101
7117101
7117101

7117101
7 17101

7117101
7t17 t01
7117101
7l17lO1
7117t01
7l17lO1
7117101

7117101

7117101
7l17l01Total
7l18lO1
7 t1Bl01
7t18t01
7118101
7l1Bl01
7t18101
7l18lO1
7118101

7l18lO1
7118101
7l18lO1
7l18lO1
7l18lO1
7l18lO1
7l18lO1
7118101

7 t18t01
7t18101
7/18/01 Total
7119101

7119101
7 t19101
7 t19101

7119t01
7l19lO1
7t19101
7t19lO1

MF
1/25/2002

PEOPLE V. TERRA3.xls
SUMMARY 5 F/RMS

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
CUMMINS & CRONIN
CUMMINS& CRONIN
VLB, ET AL

BMM
DER
JHL
KCT
RHC
JJB
MTW
EM
EM
EM
EM
EM
EM
EM
EM
EM
LG
LL

BMM
DER
DMB
JHL
JON
KCT
NMG
RHC
JJB
RPC
TCC
EM
EM
EM
EM
EM
LG
LL

6.25
14.00
13.50

1.50
11.50

1.20
0.50
1.00
0.30
0.50
0.50
0.50
1.00
0.20
0.30
1.50
1.50
5.00

60.75
16.25
14.00
6.00

14.50
2.50

13.50
'10.00

14.75
2.40
4.20
4.80
'1.00

0.30
0.20
0.30
0.20
'1.00

5.00
I 10.90

7.00
19.75

7.50
7.75
1.00

'19.75

0.75
8.50

$145.00
$325.00
$235.00
$450.00
$105.00
$325.00
$240.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$400.00
$465.00

$906.25
$4,550.00
$3,172.50

$675.00
$1,207.50

$390.00
$120.00
$100.00

$30.00
$50.00
$50.00
$50.00

$100.00
$20.00
$30.00

$150.00
$600.00

$2,325.00
$14,526.25

$2,356.25
$4,550.00

$750.00
$3,407.50

$712.50
$6,075.00
$3,750.00
$1,548.75

$780.00
$2,100.00
$1,440.00

$100.00
$30.00
$20.00
$30.00
$20.00

$400.00
$2,325.00

$30,395.00
$1,015.00
$6,418.75
$1,762.50
$3,487.50

$375.00
$2,073.75

$243.75
$4,250.00

$145.00
$325.00
$125.00
$235.00
$285.00
$450.00
$375.00
$105.00
$325.00
$500.00
$300.00
$100.00
$100.00
$100.00
$100.00
$100.00
$400.00
$465.00

ET AL
ET AL
ET AL
ET AL
ET AL
ET AL

VLB
VLB
VLB
VLB
VLB
VLB

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
CUMMINS& CRONIN

BMM
DER
JHL
KCT
NMG
RHC
JJB
RPC

$145.00
$325.00
$235.00
$450.00
$375.00
s105.00
$325.00
$500.00

SORTED BY DAY
PAGE 8 16di-002874



PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMT'VS AND CRONIN,LLC;
KELLOG, HLIBER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YER/VER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY, HOURS RATE FEES

7119101

7119101

7/19/01 Total
7120t01
7120101

7l20lo1
7120101

7l20lo1
7120101

7120101

7t20t01
7120101

7l20lo1
7120101

7/20/01 Total
7121101

7l21l01Total
7122101

7l22l01Total
7l23lo1
7123101

7t23t01
7123101

7123101

7123101

7123101

7123101

7t23101
7t23lÙ1
7t23101
7l23l01Total
7124101

7124101

7124101

7 t24101

7124101

7t24101
7124101

7124101

7l24lj1
7l24l01
7l24l01Total
7t25lO1
7125101

7 t25t01
7125101

$325.00
$23s.00
$450.00
$325.00
$350.00
$500.00
$300.00
$100.00
$100.00
$400.00
$465.00

$2,760.00
$1,627.50

$24,013.75
$2,600.00
$1,410.00
$3,262.50

$325.00
$350.00

$4,100.00
$3,120.00

$50.00
$70.00

$800.00
$2,092.50

$18,180.00
$2,600.00
$2,600.00
$1,140.00
$1,140.00
$2,843.75

$763.75
$4,050.00
$3,750.00

$262.50
$4,2s0.00
$2,700.00

$20.00
$20.00

$1,600.00
$1,395.00

$21,655.00
$398.75

$5,687.50
$7,200.00

$367.50
$747:50

$3,448.00
$5,250.00
$3,600.00
$4,200.00
$4,882.50

$35,781.75
$650.00
$940.00
$285.00

$4,275.00

CUMMINS& CRONIN RPC

CUMMINS& CRONIN TCC

CUMMINS& CRONIN
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
BELLOWS & BELLOWS
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ETAL

DER
JHL
KCT
JJB
LGB
RPC
TCC
EM
EM
LG

LL

DER
JHL
KCT
NMG
RHC
RPC
TCC
EM
EM
LG
LL

TCC
LL

9.20
3.50

84.70
8.00
6.00
7.25
1.00
1.00
8.20

10.40
0.50
0.70
2.00
4.50

49.55
5.20

'5.20
3.80
3.80
8.75
3.25
9.00

10.00
2.50
8.50
9.00
0.20
0.20
4.00
3.00

58.40
2.75

17.50
16.00
3.50
2.30
8.62

10.50
12.00
10.50
10.50
94.17
2.00
4.00
1.00
9.50

$300.00
$46s.00

$500.00

$300.00

BMM
DER
KCT
RHC
JJB
DAN
RPC
TCC
LG
LL

$325.00
$235.00
$450.00
$375.00
$105.00
$500.00
$300.00
$100.00
$100.00
$400.00
$465.00

$145.00
$325.00
$450.00
$105.00
$325.00
$400.00
$500.00
$300.00
$400.00
$465.00

$325.00
$235.00
$285.00
$450.00

1/25/2002
PEOPLE V. IERR43.x/s
SUMMARY 5 F/RMS

KHHT&E
KHHT&E
KHHT&E
KHHT&E

DER
JHL
JON
KCT

SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMTNS AND CRONIN,LLC;

KELLOG, HIJBER, HANSEN, TODD AND EVANS, PLLC,. D.A.NOVELSKY; VERNER, LIIPFERT,
BERNHARD, MCPHERSON AND HAND

5/01 THROUGH g/01

DATE LAW FIRM ATTY. HOURS RATE FEES

7125t01
7t25101
7125101
7125101

7l25lÙ1
7125101

7l25l0'l Total
7126101

7126101
7t26t01
7t26101
7126101
7126101

7126t01
7126101

7126101

7126101

7126101

7126101

712610'l Total
7127101
7t27tO1

7t27101
7127101

7l27lO1
7127101

7 t27 t01
7127101

7127101

7127101

7127101

7127101

712710'l f otal
7130101

7130101

7l30l01
7 t30t01
7 t30l01
7l30lo1
7130101

7l30lo1
7130101

7130101

7130101

7/30/01 Total
7 t31101

KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
NOVELSKY
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
NOVELSKY
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL

NMG
DAN
RPC
TCC
LG
LL

3.00
2.83
7.40
8.60
4.00
4.00

46.33
0.75
3.50
4.75
3.25
1.50
6.00
4.17
1.00
7.40
0.80
1.30
4.00

38.42
0.25
5.00
5.50
2.00
2.50
1.50
'1.30

1.00
5.50
2.00
2.00
4.00

32.55
8.50
7.00
2.75
4.00
8.00
0.90
6.33
4.60
0.80
2.50
4.50

49.88
9.00

$375.00
$400.00
$500.00
$300.00
$400.00
$465.00

$1,125.00
$1,132.00
$3,700.00
$2,580.00
$1,600.00
$1,860.00

$18,147.00
$243.75
$822.50

$2,137.50
$243.75
$s62.50

$2,400.00
$1,668.00

$s00.00
$2,220.00

$80.00
$130.00

$1,860.00
$12,868.00

$36.25
$1,625.00
$1,292.50

$900.00
$187.50
$157.50
$422.50
$500.00

$1,650.00
$200.00
$800.00

$1,860.00
$9,631.25
$2,762.50
$1,645.00
$1,237.50
$1,500.00

$840.00
$292.50

$2,532.00
$1,380.00

$80.00
$1,000.00
$2,092.50

$15,362.00
$2,925.00

DER
JHL
KCT
LRM
NMG
DAN
DAN
RPC
TCC
EM
EM
LL

BMM
DER
JH!-
KCT
LRM
RHC
JJB
RPC
TCC
EM
LG
LL

DER
JHL
KCT
NMG
RHC
JJB
DAN
TCC
EM

LG
LL

$325.00
$235.00
$450.00

$75.00
$375.00
$400.00
$400.00
$500.00
$300.00
$100.00
$100.00
$465.00

$14s.00
$325.00
$235.00
$450.00

$75.00
$105.00
$325.00
$500.00
$300.00
$100.00
$400.00
$465.00

$325.00
$235.00
$4s0.00
$375.00
$10s.00
$325.00
$400.00
$300.00
$100.00
$400.00
$465.00

MF
1/25/2002

PEOPLE V. TERRA3.xls
SUMMARY 5 FIRMS

DERKHHT&E

SORTED BY DAY

$325.00
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PEOPLE V. TERRA
STJMMARY OF ATTY. FEES OF BELLOIiíS AND BELLOWS,PC ; C|JMMTNS AND CRONIN,LLC;
KELLOG, HUBER, HÁTVSEN, TODD AND EVANS, PLLC; D.A.NOVEISKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSOTV AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY. HOURS RATE FEES

7131101

7131101

7131t01
7l31tO1

7131101
7131101

7131t01
7131101

7131101

7131101

7 t31t01
7131101

7131101

7/31/01 Total
Bl1l01
811101

811101

811101

811101

Bl1l01
811101

811101

811101

811101

811101

8/1/01 Total
812101

812101

8l2lo1
812t01

Bl2101

812101

812101

8l2to1
Bl2101

812101

812101

812101

8/2/01 Total
813101

813101

B/3/01
8/3/01
813t01
8/3/01
8/3/01

KHHT&E
KHHT&E
KHHT&E
KHHT&E
BELLOWS & BELLOWS
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN

JHL
KCT
NMG
RHC
JJB
DAN
RPC
TCC
EM
EM

EM
EM
LL

DER
JHL
KCT
NMG
TCC
EM
EM
EM
EM
LG
LL

DER
JHL
KCT
NMG
DAN
RPC
TCC
EM
EM
EM
LG
LL

DER
JHL
KCT
NMG
DAN
RPC
TCC

4.25
1.75
4.00
6.50
1.00
3.08
5.20
8.20
1.00
1.00
0.40
0.60
7.50

53.48
4.25
0.75
0.75
0.75
2.50
0.40
1.40
0.20
0.50
0.50
4.50

16.50
0.75
1.00
0.75
1.00
6.67
4.20
1.60
0.70
'1.50

1.00
0.50
4.50

24.17
2.75
1.50
0.75
3.00
5.33
2.20
2.00

$235:00
$450.00
$375.00
$105,00
$325.00
$400.00
$500.00
$300.00
$100.00
$100.00
$100.00
$100.00
$465.00

$325.00
$235.00
$450.00
$375.00
$300.00
$100.00
$100.00
$100.00
$100.00
$400.00
$465.00

$325.00
$235.00
$450.00
$375.00
$400.00
$500.00
$300.00
$100.00
$100.00
$100.00
$400.00
$465.00

$998.75
$787.50

$1,500.00
$682.50
$325.00

$1,232.00
$2,600.00
$2,460.00

$100.00
$100.00
$40.00
$60.00

$3,487.50
$17,298.25

$1,381.25
$176.25
$337.50
$281.25
$750.00

$40.00
$140,00
$20.00
$50.00

$200.00
$2,092.50
$5,468.75

s243.75
$235.00
$337.50
$375.00

$2,668.00
$2,100.00

$480.00
$70.00

$150.00
$100.00
$200.00

$2,092.50
$9,051.75

$893.75
$352.50
$337.50

$1 ,125.00
$2,132.00
$1 ,100.00

$600.00

$325.00
$235.00
$450.00
$375.00
$400.00
$500.00
$300.00

MF
1/25/2002
PEOPLE V. TERRA3.xls
SUMMARY 5 FIRMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATW. FEES OF BELLOWS AND BELLOWS,PC ; CUMMIIVS ,AND CRONIN,LLC;
KELLOG, HUBER, HAruSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; YER/VER, LIIPFERT,

BERNHARD, MCPHERSON AND HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY, HOURS RATE FEES

8/3/01
8/3/01
8/3/01
8/3/01
B/3/01
8/3/01
8/3/01
Bl3l01
8/3/01 Total
814101

8l4lo1
8l4lo1
8/4/01 Total
8/6/01
8/6/01
8/6/01
8/6/01
8/6/01 Total
817101

8l7lo1
817101

817101

817101

817to1
8/7/01 Total
8/8/01
8l8lo1
B/8/01

8/8/01
8lBlo1
8/8/01
8/8/01
8/8/01 Total
8/9/01
8/9/01
8/9/01
8/9/01
8/9/01 Total
8/'10/01

8t10t01
8110101

8/10/01
8t10101
8110101

Bl10l01
8/10/01

$100.00
$100.00
$100.00
$100.00
$100.00
$100.00
$400.00
$465.00

$400,00
$500.00
$300.00

$450.00
$375.00
$500.00
$465.00

$450.00
$400.00
$500.00
$300.00
$400.00
$465.00

$235.00
$450.00
$375.00
$500.00
$300.00
$400.00
$465.00

$325.00
$300.00
$400.00
$465.00

$325.00
$235.00
$375.00
$400.00
$500.00
$300.00
$400.00
$465.00

$50.00
$30.00
$20.00

$200.00
$80.00
$30.00

$200.00
$1,627.50
$8,778.25
$1,760.00
$2,100.00
$1,200.00
$5,060.00

$112.50
$750.00

$1,400.00
$1,627.50
$3,890.00

$112.50
$800.00

$1,250.00
$300.00
$200.00

$1,395.00
$4;057.50

$352.50
$450.00
$187.50

$1 ,100.00
$1,140.00

$200.00
$2,092.50
$5,522.50

$243.75
$1,860.00

$200.00
$1,627.50
$3,931.25
$2,1 12.50

$352.50
$375.00

$1,532.00
$1,000.00
$1,950.00

$800.00
$1,860.00

VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL
VLB, ET AL

NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN

KHHT&E
KHHT&E
CUMMINS& CRONIN
VLB, ET AL

KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

DER
TCC
LG
LL

DER
JHL
NMG
DAN
RPC
TCC
LG
LL

EM
EM
EM
EM
EM
EM
LG
LL

DAN
RPC
TCC

KCT
NMG
RPC
LL

KCT
DAN
RPC
TCC
LG
LL

0.50
0.30
0.20
2.00
0.80
0.30
0.50
3.50

25.63
4.40
4.20
4.00

12.60
0.25
2.00
2.80
3.50
8.55
0.25
2.00
2.50
1.00
0.50
3.00
9.25
1.50
1.00
0.50
2.20
3.80
0.50
4.50

14.00
0.75
6.20
0.50
3.50

10.95
6.50
1.50
1,00
3.83
2.00
6.50
2.00
4.00

JHL
KCT
NMG
RPC
TCC
LG
LL

MF
1/25/2002

PEOPLE V. IERRA3.x/s
SUMMARY 5 F/RMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMTNS At. CRONIN,LLC;
KELLOG, HUBER, HANSEN, TODD AND EVANS, PLLC,' D.A.NOVELSKY; VERNER, LIIPFERT,

BERNHARD, MCPHERSON A/VD HAND
5/01 THROUGH 9/01

DATE LAW FIRM ATTY, HOURS RATE FEES

8/10/01 Total
Bl11l01
8/11/01 Total
8112t01
8112t01
8112101

8112101

Bl12t01
8l12l01
Bl12101
8/1?01 Total
8/13/01
8/13/01
8113101

8/13/01
8113101

8/13/01
8113101

8/13/01
8/13/01
8/13/01 Total
8114101

8114101

8114101

8114t01
8114101

8114101

8114101

8114101

8/14101 Total
8/15/01
8/15/01
8115101

8115101

8115101

8115101

8t15101

Bt15101

8115101

8/15/01 Total
8/16/01
8116101

8/16/01
8/16/01
8t16101
8/16/01 Total

MF
1/25/2002

PEOPLE V. rERRA3.x/s
SUMMARY 5 FIRMS

KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
C-UMMINS& CRONIN
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL

NOVELSKY
NOVELSKY
CUMMINS& CRONIN
VLB, ET AL
VLB, ETAL

DER
JHL
KCT
LRM
DAN
RPC
TCC
LL

DER
JHL
LRM
DAN
RPC
TCC
KA
LG
LL

DAN
DAN
TCC
LG
LL

$9,982.00
$1,140.00
$1,140.00

$487.s0
$117.50
$225.00

$2,432.00
$1,050.00
'$1,380.00

$1,200.00
$6,892.00
$1,868.75

$285.00
$337.50
$187.50

$3,100.00
$900.00

$2,850.00
$800.00

$3,022.50
$13,351.25

$731.25
$822.50
$450.00
$300.00
$448.00
$850.00
$600.00

$1,860.00
$6,061.75
$1 ,218.75

$587.50
$300.00
$532.00
$750.00

$1,140.00
$392.00

$1,200.00
$2,092.s0
s8,212.75
$3,000.00
$1,132.00
$1,140.00

$800.00
$1,627.50
$7,699.s0

CUMMINS& CRONIN TCC
27.33

3,80
3.80
1.50
0.50
0.50
6.08
2.10
4.60
3.00

18.28
5.75
1.00
0.75
0.50
7.75
1.80
9.50
2.00
6.50

35.55
2.25
3.50
1.00
4.00
1.12
1.70
2.00
4.00 ,

19.57
3.75
2.50
4.00
1.33
1.50
3.80
1.40
3.00
4.50

25.78
7.50
2.83
3.80
2.00
3.50

19.63

$300.00

$325.00
$235.00
$450.00
$400.00
$500.00
$300.00
$400.00

$325.00
$285.00
$450.00
$375.00
$400.00
$500.00
$300.00
$400.00
$465.00

$325.00
$235.00
$450.00

$75.00
$400.00
$500.00
$300.00
$465.00

$325.00
$235.00

$75.00
$400.00
$500.00
$300.00
$280.00
$400.00
$465.00

$400.00
$400.00
$300.00
$400.00
$465.00

DER
JHL
KCT
DAN
RPC
TCC
LG

DER
JON
KCT
NMG
DAN
RPC
TCC
LG
LL

SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMINS AND CRONIN,LLC;
KELLOG, HUBER, HATVSEA/, TODD AND EVANS, PLLC; D.A.NOVELSKY; YERNER, LIIPFERT,

BERNHARD, MCPHERSO'V ATVD HAND
5/01 THROUGH g/01

DATE LAW FIRM ATTY, HOURS RATE FEES

8117101

8117101

8117101

8117lO1

8/17101 Total
8120l01
Bl20l01
8t20to1
8l20lo1
8120101

8t20t01
8t20101

8l20lo1
8t20lo1
8/20/01 Total
Bl21l01
8121101

8121lO1

8121101

8121l01

Bt21lO1
8/21l01 Total
8t22lO1

8t22101
8122101

8l22lO1
8l22lO1
8l22l01Total
8l23tO1
8123101

8123101

8123101

8/23/01 Total
8l23l01AND 8/24101
8l23l01AND 8/24101

Total
8t24101
8l24lO1
8t24101

Bl24l01
8t24101
8l24l011otal
8127l01

8127101

8127101

8t27101

KHHT&E
KHHT&E
CUMMINS& CRONIN
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
KHHT&E
KHHT&E
NOVELSKY
CUMMINS& CRONIN
CUMMINS& CRONIN

KHHT&E
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

KHHT&E
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL

NOVELSKY

KHHT&E
CUMMINS& CRONIN
CUMMINS& CRONIN
VLB, ET AL
VLB, ETAL

KHHT&E
CUMMINS& CRONIN
VLB; ET AL
VLB, ET AL

DER
JHL
TCC
LL

DER
JON
KCT
NMG
DAN
RPC
TCC
LG

LL

DER
KCT
NMG
DAN
RPC
TCC

DER
RPC
TCC
LL

DER
RPC
LG
LL

DER
RPC
TCC
LG
LL

0.50
1.00
3.00
3.00
7.50
2.50
1.00
0.25
0.50
4.92
1.80
2.50
4.00
0.50

17.97
4.50
0.75
2.OO

5.25
3.20
1.00

16.70
0.50
3.90
3.80
0.30
3.00

1 1.50
0.75
4.20
6.80
3.50

15.25
11.62

11.62
3.50
4.80
3.80
3.00
3.50

18.60
3.50
1.00
2.00
3.50

$325.00
$235.00
$300.00
$465,00

$325.00
$285.00
$450.00
$375.00
$400.00
$500.00
$300,00
$400.00
$465.00

$325.00
$450.00
$375.00
$400.00
$500.00
$300.00

$325.00
$500.00
$300.00
$400.00
$465.00

$325.00
$500.00
s300.00
$465.00

$400.00

$325.00
$500.00
$300.00
$400.00
$465.00

$325.00
$500.00
$400.00
$46s.00

$162.50
$23s.00
$900.00

$1,395.00
$2,692.50

$812.50
$285.00
$112.50
$187.50

$1,968.00
$900.00
$7s0.00

$1,600.00
$232.50

$6,848.00
$1,462.50

$337.50
$750.00

$2,100.00
$1,600.00

$300.00
$6,550.00

$162.50
$1,950.00
$1,140.00

$120.00
$1,395.00
$4,767.50

$243.75
$2,100.00
$2,040.00
$1,627.50
$6,011.25
$4,648.00DAN

DER
RPC
TCC
LG
LL

$4,648.00
$1,137.50
$2,400.00
$1,140.00
$1,200.00
$1,627.50
$7,50s.00
$1,137.s0

$500.00
$800.00

$1,627.50

1/25/2002
PEOPLE V. TERRA3.xls
SUMMARY 5 F'RMS SORTED BY DAY
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PEOPLE V. TERRA
SUMMARY OF ATTY. FEES OF BELLOWS AND BELLOWS,PC ; CUMMTNS ANq CRONIN,LLC;

KELLOG, HTJÉER, HANSEN, TODD AND EVANS, PLLC; D.A.NOVELSKY; VERNER, LIIPFERT,
BERNHARD, MCPHERSON AND HAND

5/01 THROUGH 9/01

DATÊ AW FIRM ATTY. HOURS RATE FEES

8/27101 Total
8127t01AND 8/28/01
8127lO1AND 8/28/01
Total
8128101

8128101

8l28tO1
Bl28l01
8l28l01
8128l01
8/28/01 Total
8t29t01
8129101

829101
8129101

8129101

8/29/01 Total
8/30/01
8/30/01
8/30/0't
8/30/01 Total
8/31/01
8/31i01
8/31/01
8/31/01 Total
gl4lol
9/4/01 Total
9120101

9/20/01 Total
9t21101
9/21l01 Total
gl23to1

9/23/01 Total

NOVELSKY

KHHT&E
KHHT&E
KHHT&E
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL

NOVELSKY
CUMMINS& CRONIN
VLB, ET AL
VLB, ET AL
VLB, ET AL

VLB, ET AL
VLB, ET AL
VLB, ET AL

BELLOWS & BELLOWS

BELLOWS & BELLOWS

BELLOWS & BELLOWS

ET AL
ET AL
ET AL

VLB
VLB
VLB

DAN

DER
KCT
NMG
RPC
LG
LL

10.00
10.17 $400.00

$325.00
$450.00
$375.00
$500.00
$400.00
$465.00

$400.00
$500.00
$280.00
$400.00
$465.00

$160.00
$400.00
$465.00

$160.00
$400.00
$465.00

$240.00

$325.00

$325.00

$325.00

$4,065.00
$4,068.00

DAN
RPC
KA
LG
LL

BB
LG
LL

BB
LG
LL

MTW

JJB

JJB

JJB

10.17
3.25
2.75
2.00
4.20
2.00
3.50

17.70
1.00
1.80
2.30
1.00
3.00
9.10
1.00
2.00
3.00
6.00
'1.00

5.00
3.50
9.50
0.80
0.80
2.00
2.00
0.60
0.60
2.90
2.90

$4,068.00
$1,056.25
$1,237.50

$750.00
$2,100.00

$800.00
$1,627.50
$7,571.25

$400.00
$e00.00
$644.00
$400.00

$1,395.00
$3,739.00

$160.00
$800.00

$1,395.00
$2,355.00

$160.00
$2,000.00
$1,627.50
$3,787.50

$192.00
$192.00
$650.00
$650.00
$195.00
$195.00
$942.50
$942.50

BELLOWS & BELLOWS

Grand Total

1/25/2002
PEOPLE V. TERRA3.xls
SUMMARY 5 F'RMS

2403.73 $773,157.08

SORTED BY DAY
PAGE 15
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FEB-04-02 Ì10N 01 : 37 Pll P. 03

IN TrrE cIRcuIT couRT ot{'cooK couNTy, ILLINOIS
COUNTY DEPARTII{ENT, CHÂ¡ICERY DTWSION

DEAN L. BUNTROCIÇ er a/.,

Plaintiffs,

Y. No. 00 CH 13859

IUDIIH TERRrqb et aL,

Defendants.

TIIE PEOFLE OF T}fE STATE OF
ILLINOIS Çx tsl- JAI{ES E. RyA_bI,
Attoruey Gcncral of lllinois,

Plaintiff- Intervenoç
v.

ruÐffH TERR,{, .u aI..
Þefendants,

A

TO: SEE ATTACHED SERVICE LrSTS A AÂ¡D B
/û:tof,t|l

PLEASE TAKE NQTICE thar orr February S, 20O2 at fff a.m. or â.s soon rhereafisr as
counselmaybe he¿rd. we shall appearbefore theHonorable Judge DorothyKinnaird in Room S .Zin the Circuit Coúrt of Coqk Counry; State oflllinois, s¡¡S presenr the ATTORNEY GENERAL'S
EMERGENCY MOTION TO STRIKE A}iD DENY THE LETTERfi\4OTION OF DEFENDANT
DTRECTORS TO STRIKE PROPOSED FNVNI¡IC OP FACT AND CONCLUSIONS OI.- LAW
AND FILE AN ADDITIONAI BRËF, a copyofwhich is hereby served upotr you.

BY: YD P
.A.ssisrar¡t AtÌomey General

FLOYD D, PERKhIS #Ð9000
THERESE HARRIS
Assisrant Attorneys General
Cha¡itable Trusts and. Solicitations Bureau
l0û tffsst Randoiph SEeer, 3rd Floor
Chicago, Iltinois 60601-3 l25
Teþhone: (312) 814-2533

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

fîLrrtb}

fds

16di-002883



FtB-04-02 HON 0t:37 Pt{ P, 04

IN THE CIRCUIT couRT oF cooK couNTy,ILLINOIS
COUNTY DEPARTMENT. CHANCERY DIVISION

DEA¡,I L. BUNTROCK, e¡ ¿¡l..

Plaintiffs.

No. 00 CH 13859

JUDITH TERR-A, e¿ ¿¡I-,

Defe:ndants.

THE PEOPLE OF THE S]'ATE OF
ILLINOIS ex EI.JAMES E. RYAN,
Attomey General of lllinois,

Plaintiff- lntervcnor,
.v.

JUDITH TERRA, e¿ u/.,
Defendants-

NOTT.CE OF.'FrLrNcg

TO: SEE ATTACTIED SERVICE LISTS

PI,EASETAKE NOTICË thaton February 4,.2002, I caused the Attorney Generals' Noticeof Emergency Motion anci Morion to Strikc and Deny the Letter/N4otion of DefendaÌrt DireÇrors ro
Strike Pioposcd Findings of Fdcr and conclusions ot Law to ue Illcd lvith the clcrk of rhe ciicuitCoun of Cook Courrry.lllinois in the above.captioned marter. a copy of q.hich has been prcviouslyseletl upon you-

BY FLOYD D. FERKINS
Assistant Attomey General

FLOYÐ D. PERK-TNS #99OOO
TTIERESE T-IATRIS
Assistant Attg¡¡s)rs General
Cha¡itablc Trusts and Se¡licitarions Bureau
100 Wsst Randolph Srreer,3rd Floor
Chicago, Illinois 60601-3 tT5
Tqlephonc: (312) Bl4-Zjl3

v

)
)

)

)
)
)
)
)
)
)
)
)
)
)
)
)

)

16di-002884



FEB-04-02 l10N 01r37 Pt,I

William R. Quinìan
Jamcs R. Carroll
Quiulan & Crishanr, Ltd,
30 N. LaSslIc Sûeet
Suite 2900
Chicago.IL 60602

'lhomas R, Mulroy, Jr_

Alar¡ ttr. Nicgorski
Mulroy. Scandaglia- Marrinson, Ryan
55 E- Monroc Strcet, Suite 3glì0
Chicago, IL 60603

Stephen C" Carlsou
Susan A, Stone
liidley, Austin, Brown & Woc¡d
10 South Dearborn Street
Chicago, IL 60603

Joel J. Bellows
Belk¡ws & Bçllows, Ìì.C.
79 W. Monroe Strert, Suitc 800
C,hicago,IL 60603

K- Chris Todd
Neil M. Gorsubh
John H..Longwell
Kellogg, Huber,llansÈn, 1'odd & Er'ans, P.L.L.C
t6l5 M Street, N.W. Sui¿c +00
Washinglou, DC 20036

Leonard Garment
Laureïce Lcvinso¡r
Vemer, Lupfert; Bernhard, Mcpherson & Hand
901 - l5th Streeq N.W- Suire 700
\il'ashingon, DC .20005

P. 05

$JBI4EEÆT

Robert P. Cummins
Cunrmins & Cronin, LLC
77 W.Wacker Drive
Suite 4800
Chicago,IL 60601

David A. Novoselsþ
120 N- L¿Salle Skcet
Suitc 1400
Chicago.IL 60602

'trilliam P. Schuman
Debra Trrcker
McDernrott; will &.Emery
227 W. Monroe Sheet
Chioago, II' 606ù3

16di-002885
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FEB_04_02 Ì10N 0t:36 pt{ P.01

Fex TnaNSMISSToN

Charitable Trusts and Solicitations Burcau, 100 Tg. Randolph Strcet, I Ir¡ Floor, Chicago, IL 60601-3175

Phone: (31?) 8l+5842 Fax (312) 8r4-25e6

'fo: \ü'illiarn R. Quintan (312) 263-S013
James R. Carroll
'Ihornas R. Mulroy, Jr.' (312) 782-3S06
Al¿ur r$/. Nicgorski
Stephen C. Carlson (312) 853-7036
Susan A- Stone
Joel J. Bellows (312) 33?-i190
K. Chris Todd (202)326-799e
Neil M. Gorsuch
John fI- Longwell
Leonard Garrncut (2OZ) 3lt-6279
Lâwrence Levinson
I)avicl À- Novosel-sky (31?) 34d-94S3
Willia¡rr P. Schuma¡r (3tZ) 9S4-7700
Debra'l'ucker :

Robert Cummin^s (3tZ) 575-1234
Cununins & Cronin, LLC.

Date February 4,?;002

Pages: f including this
cover sheet.

From:

Subject:

Floyd D. Perkins, Chief
Charitable Trusts aud Solicitations Bu¡eau

Re; Buntrock v. Terra No, filCH l3BSg

COMMEN,TS:

This FAX may contain attorney-clicut, attorney workpr.oduct or othcr privilegert and./or confidential i¡for¡uation This
FAX is intended onJy for the use of the indÍvidual for.whom or errtit¡7 tó which it is ad¡Jresscd_ ff you fr+rc -ecei""a t¡r;f'AX in eror, plea.ss notily the sendcr at the abqve tslephrine ntrmber a¡d destroy his FÁX. lfyou are uot thc iriender1
rccipient, you âfe h*re-by notificd that any rctention or cljssemingrion of thi* F.AJ( and/o¡ thc ir¡forryratioå ir cont¿i¡s is
sricúy proNbited-

(}RTGTNAL (check one) 

- 
wrLL x . \ryrl-I- Nor BE SENT BV MÁJL

16di-002886



FEB-04-02 HON 01r37 PI{ P. 02

Orurcn oF THE Atronrvny GnNF,RAL
Srxm o¡ llr.lxors

Jim Ryan
,{TTOR}üEY GEIIËìV\L

Febnrary 4,2002

The a,ttached service lisr

Re: Bu¡rtrosk, ct aL v, Tçrrg, eI_AI.
Case No. 00 CH r3BS9

Ple¿ue be advisedth¿t pu¡suantto thç discussion with JudgeKinnaird's clerk, theAttomeyGeneral,s
Emergency Motion to strike and Deny the Lctter/Morion-ofoer"nd¿¡¡ p¡r*"rors ro Strike proposed
Findings of Fact ¡urd conclusions oilaw and File an addition¿l Brief will be heard at lo:a.rn. onFebruary 5,20A? and not at 9:15 a.m. Also, the roorn ûumber is 2403

Siincerely.

Chief
Charitable Trusts and Solicitations Bureau
100 W Randolph Street, 3',t FL
Chicago, Illinois 60601-3 t75
(312) 8t4-2s33

FDP/erv

"@-
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ORDER

IN TIIE CIRCTIIT COTIRT OF COOK COUNTY, ILLINOIS

/z,r* Bøfz-/ ./o L
,4,-hlft . ' :i;: i--, -

,\ li. lii;:i::.' . . -

'i-I -1- ":

No.

.- ._ ..,i

.....J. .: .. -. . -

v.

î,1'

4

fuÁ"o^q, ûtr,, Ht ,lþt ÆrÊt¿

'fn-*'''4: ''-Ca*c

,..,6",a/.

4 ¡ /o>t

r'--G-., .V
::ççft_Jññ.-l;Y

rtf O

&mtrç t

Cat4 4

nrf¿r^, 'ts -ftw/t)

Co /*. /C U¡-
Lf

.ttty. No. : 2^

N¡rnc:

Atty. for: /

Add¡cs¡: hr ,Entvø L

Tclcphonc

/nf/"o

4,
fre

ENTER:

E.IJ
.:

FrB - 5 ?002

CitylStetc/Zîp : t1nì b¿æ/rtJ n Júdgc

DOROTTTY BROVN, CLERK OF TTIE CTRCI.]TT COT]RT OF COOK COTINTT
3ccc N002-150M-6/6
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NIM c,

ffiffiffiw

Orrrcn oF THE ArronNry GnNnner
Sr.,rrs or lllrNors

Jim Ryan

February 5,2002
ATTORNEY GENERAL

VIA FAX

To Counsel on Service List

Re: Buntrock, et al. v. Terra. et al
No.00 CH 13859

Dear Counsel

The enclosed Order was entered by Judge Kinnaird on February 5,2002. The Attorney
General's Emergency Motion to Strike and Deny the Letter/Motion of Defendant Directors to Strike
Proposed Finding of Fact and Conclusions of Law and File an Additional Brief rvas denied. The
February 13,2002 date for ruling on fee petitions has been stricken and reset to February 20,2002
at 2 p.m.

Sincerely,

ie/l
VIJ^-I,r-

Floyd D. Perkins, Chief
Charitable Trusts Bureau
100 West Randolph Street, 3'd Floor
Chicago, Illinois 60601
(312) 8r4-2s33
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SERVICE LIST

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd
30 N. LaSalle Street
Suire 2900
Chicago,IL 60602

Thomas R. Mulroy, Jr.
Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Monroe Street, Suite 3930
Chicago, IL 60603

Stephen C. Carlson
Susan A. Stone
Sidley, Austin, Brown & Wood
10 South Dearborn Street
Chicago, IL 60603

Joel J. Bellorvs
Bellows & Bellows, P.C.
79W. Monroe Street, Suite 800
Chicago,IL 60603

K. Chris Todd
Neil lvf. Gorsuch
John H. Longrvell
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.
1615 M Street, N.W. Suite 400
Washington, DC 20036

Leonard Garment
Lawrence Levinson
Vemer, Lupfert, Bemhard, McPherson & Hand
901 - l5'h Sfeer, N.W. Suite 700
Washington, DC 20005

Robert P. Cummins
Cummins & Cronin, LLC
77 W. Wacker Drive
Suite 4800
Chicago,IL 60601

David A. Novoselsþ
120 N. LaSalle Street
Suite 1400
Chicago,IL 60602

William P. Schuman
Debra Tucker
McDermott, Will & Emery
227 \Y. Monroe Street
Chicago,IL 60603
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IN TTIE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
CO UNTY DEFARTMENT, CIIANCERY DTVISION

ffiffiww
IUMb

DEAN L, BLNTROCK, Ênd RONALD GIDV/ITZ,
Directors of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TËRRA, PAUL HAYES TUCKE& /A.LAN K'
SIMPSON, Directors of the Terra Fowrdation for the Arts;

NAFTALI MiCI{,A.ELI, a¡rd the TERRA
FOUNDATION FOR Tf{E ARTS, an lllinois
Not-For-Profit C orporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
I

No.00 CH 13859

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS, ex'

rel. JAMES E. RYAN, Attomey General of lllinois,
Judge Dorothy Kirie Kinnaird

Plaintiff-Interveno r,

JUDITH TERRA, PAUL I.IAYES TUCKER, ALAN K.

SIMPSON" Directors of th.e Terra Foundation for the Arts;

and the TERRA FOTINDATION FOR THE ARTS, an

Illinois Not-For-Profit Coqporation,

Defendants

ORDER AWå-RDING ÄTTORNEYS' FEES

This case is before the Court on the fee petitions of va¡ious Directors of the Terra Foundation'

Those Directors are plaintiffs Dean L. Buntrock and Ronald Gidwitz, non-parry Direcrors Theodore E'

Srebbins, Jr. ar¡d Dr. Stephanie Pace Ma¡shall, and defendants Judith Tenq Paul Hayes Tucket and Alan

K. Simpson. In toki, fees in excess of $2,400,000 a¡rd costs in Ëxcess of $3 i5,000 are sought herein'

)
)
)
)
)
)
)
)
)
)
)
)
)
)

t
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These figures do not include fees and cosrs ôf coursel for the Tema Foundation and they do not include

the fees and costs in the amount of $468,i76.17 which were previously awarded to counsel for

defendarrts Terrâ, Tucker and Simpson.

The Coun has received a¡d reviewed Dean L. Buntrock a¡rd Ronald Gidwitz's Petitio¡r for

Attonreys Fees a¡d Costs Pursuant to Consent Judgment and Order Entered July 26, 2001, the

Supplemerrtal Petition filed by those plaintiffs, the Attorney General's Response to the Fee Petition

Submined by Artomeys for Ronald Gidwitz a¡d Dean Buntrock, and the plaintiffs' Reply. Unredacted

billing srarements covering the period frorn September 1 8, 2000 through August 31, 2001 have also been

reviewed,

Dr. Theodore E. Stebbins and Dr. Stephanie Pace Ma¡shall have filed their Petition for

Reimbursement of Fees and Costs together with uruedacted bilting statements covering the period from

January 26,2001through Septernber 10, 2001. That Petition together with the Attomey Generai's

Response to the Fee Petition Submined by Attorneys for Dr. Stebbins and Dr. Marshall have been

reviewed by the Court,

On behalf of defendants Alan Simpsôn, Judith Terra and Paul Hayes Tucker five additional fee

petitions have been filed arrd reviewed. They are: I) the Motion for Anorrreys' Fees and Costs filed by

Verner Liipfert, Bernhard, McPherson & Hand, Chartered; 2) arr Amended Petitiorr for Fees and Costs

filed by Beliows and Bellows, P-C.; 3) the Motion :for Attorney's Fees and Costs ftled by Kellogg,

Huber, Hânson, Todd & Evans, P L,L.C.; 4) the Aff,rdavit of David A- Novoselsþ in Suppon of

Petition for Fees and Expenses; and 5) the Petition for Fees arrd Ëxpenses ftled by Cummirrs & Cronin,

LLC. The un¡edacted bilting statements filed in support of these petitions cover the period from May

1 8, 2001 through August 31, 2001.

2
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In connection wirh the defendant Directors' fee petitions, the Court has also received and the

reviewed rhe Attomey General's Response to the Fee Petitions Submitted by Attomeys for Terra, Tucker

and Simpson, the Tena Foundation's Motion to Reject any Fee Petitions Seeking Attomeys' Fees Not in

Connection with this Lawsuit, the Reply Memorarrdurn of Defendants Terra, Tucker and Simpson, and

rhe Terra Foundarion's Repty Memorandum in Support of its Motion to Reject. For the period from

May 18, 200t rhroughJune 29,2001, the Court re-reviewed Shefsky & Froelich Ltd.'s Petition for Fees

and Costs regarding comrnunications between the departing Shefsky fitm and the appearance of the

Vemer, Bellows and Kellogg firms.

ln reviewingall of the perrding fee petitions, the Court has reviewed all aff,rdavits and exhibits

submirted. Tþe Court compared the fee requests herein with the Billing Statements Submitted to the

Tena Foundation by Sidley Austin Brown & Sy'ood, covering the period from September 21, 2000

through July 3 1, 2001, and with the Shefsky and Froelich bills covering the period October B, 2000

tt¡ough June 2I, 2001 . The Coun also reviewed its notes on the history of this case, as well as pertirrent

documerrts from the court file. The Çourt entertâined oral argument on the fee petitions on January 15,

2002, and reviewed and considered the proposed orders and/or proposed 'Frrdings of fact submined by

parties.

July 26, 2001, this Court entered a Consent Judgment and Order resolving all issues in this

case with the exccption of the award of attorneys' fees and costs. As part of the mediated settlement of

tlus case the parties agreed and the Court ordered that "(r)easonable attorneys' fees incurred by the

Foundation,s Directors in corure*ion with this lawsuit, as detenflined by the Court, shall be paid by the

Foundation." This Court has determined that all of the petitions before the Court include requests for

fces which were not incrured in corLnection with this lawsuit. Specifically, certain oflthe petitions

3
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conrain entries relating to a sepamte câ-ge filed in the U.S, District Court and to a Circuit Cou:Î of Cook

Law Division case filed after this case was concluded. This Court has determined that it is not

appropriate to award fees relating to those cases urder the Consent Judgment and Order irr this case. In

regard to the Quinlan and Carroll invoices a¡rd the McDerrnott, Will & Emery invoices, this Court has

been able to determine an amount to deduct for those relafed cases. [n regard to thc defendant Directors'

attorneys' invoiCeS, it is not pOssible to make such a determination.

This was an ext¡emely complex and frercely titigated case involving sorrre novel issues. There

was extensive motion pracríce and multiple appeals. Over thirty cour:t sessions, many of them length¡"

were held prior to the entry of the Consent Judgment and Order, The rnore complex of the issues

involved related to special iidgatíon committees, attomey ethics arrd disqualification, museum ethics,

breaches of fiduciary duties, and rhe Attorney General's responsibilities in regard to cha¡irable trusts and

not-for-profrt corporations. Many experts were retained and their opinions differed. Much out-of-state

law was supplied and argued.

In reviewirrg the fee petitions this Coun has considered, among other things, the magnitude and

complexity of the case, the noveþ and importance of the legal issues involved, the benef¡ts confened,

the number of hours expended, the ma¡ner and tasks in which the time was experided, by whom the time

was expended, the hourly rate ch^aïgËd bV e_a1h persofi for a given task, the time required by other

artomeys in the community to perfornr tasks of a comparable nature! the hourly fbe charged for simiiar

services by other atiomeys with simila¡ skills and qualifìcations, the degree to which the tasks

performed contributed to the result obtained, and whether the fees have been paid by the clients' The

Cout has taken note that in regard to the Quinlan & Canoll bitls and the McDermott, lViil & Emery

bills, the Attorney General has not objected to the requested fees and costs' The Court has also notcd

4
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rhat the fee petitions of those firms are not inconsi$tent with the bills of Sidley and Austin submitted to,

and presumabty paid by, the Foundation. (This Court has not approved the bilts o[the Foundation's

cot¡nsel),

Notwithstanding the lack of an objection from the Attorney General, this Court believes that

cenain of the fees and costs submitted by the Quinlan and McDeimott firms should not be approved,

particularty eonsiderirrg that cha¡itable fi:.nds are involved here. [The Court agrces with current counsel

for the Fowrdation thât "(t)he Foundation exists to promote American art, not to fi]Ild litigation-"] As to

anorneys' time entries in the Quinlan & Ca¡tolt petition, these írrclude multiple entries for duplicative

and excessive billing for four partners (at their respective hourly rates) and for one associate (at a

btended rate of $lB0), totaling $421,200. That figure includ,es a reduction ot$4,700 in fees incurred

after the entry of the Consent Judgment and Order which were reflected in the September 25, 2001

invoice. Finaliy, rhe Court has determined that $ 10,1 66.25 was billed. in connection with the federal

court litigatíon and rhat that amount should be excludecl. As to oosts, the Court has granted all costs

wirh the exception of an expert witness fee reflected irt,the ,september 25, 200 t invoice and with the

exception of ait costs incurred for the public relations firm of Kemper Lesnik.

The McDermott Will & Emery fees a¡e approved herein, eliminating the fees and costs for

.,Terra I[" a¡rd $ t,980.00 in fees for the feU¡r.at action. The costs relating to "Terra I" are approved.

This Cou¡t is not able to adjudicate at this time the five additional fee petitions filed on behalf of

defendants Terr4 Tucker and Simpson. In order to do so, this Court needs to receive revised fee

petirions from any of the five firms who may wish to provide them. The revised fee petitions should

eliminate all bitling entries and costs relating to the federal coun case fl'-Io- 0t c 4976) and the Law

Division action (01 L gl12). The revised fee petitions should be supported by affidavits of counsel

5
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and7or the defendant Directors which should include the following: l) the dates counsel was retained: ?)

the reason for the rerention of the additionat corursel; 3) if appticable, the dates counsel was discharged

or withdrew and the reason for the discharge or withd¡awal;4) the dates and maffler in which a¡y

coun$el of record in this case was advised that additional counsel for defendants Terra, Tucker and

Simpson had been retained; 5) the dates and mannËr of f,rrst communication with the firm of Shefsky and

Froelich about additional representation for defendant Directors in rhis case; 6) the dates on which any

parries to the mediated settlement were first advised that defendants Terra, Tucker and Simpson would

be seeking fees pursuant to the Consent Judgrrrent and Order for fees for any firm other than Shefsþ and

Froelich; 7) all attempts to avoid duplication of effort between former and new counsel; and 8) a

stätement as to when and how much of the attorneys' fees and costs set forth ín the revised fee petitions

have been þaid to date. [n regard ro rhe Ver¡ler Liipfert firm, an explar:ation should be given of the

$35,000 notation regarding Bellows and. Bellows which appears on the suÍrmary of invoices and the

$25,000 cost entry to Bellows and Bellows for professional serr¡ices which appeffs in Invoice No'

183917. : '

IT IS, THEREFORE, ORDERED AS FOLLOWS:

l. The Terra Foundation's Motion to Reject Any Fee Petitions Seeking Attorneys' Fees Not

Incr:red in Con¡ection with this Lawsuit is granted'

Z. plainriffs Dean L. Buntrock and Ronald Gidwitz are awarded attorneys' fees in the amount of

$1,172,182.00 and costs in the amount of $162,768-65, for a total award of $I,334,950'65 '

3. Directors Dr. Theodore E. Stebbir:s and Dr. Stephanie Pace Marshall are awarded attorrreys'

fees in the amounr of $35,026. ZS *¿Çosts in the amount of $768. I 6, fo¡ a total award of $3 5,794'41 '

o
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4. Defendants Terra, Tucker and Simpson have 28 days to file revised fee petitions and

supporting affidavits as set forth above. No additional briefing will be cntertained

5. The Tena Fourrdation for the Arts shall pay lhe aforestated fees and costs withirr 30 days of the

date of this Order,

ENTER: EruTERËÐ
MAfi l3 2002

JUOOE
ÛORÛTlJY I{IBIE l(I[II¡AIHD. T?6

Judge Dorothy Kirie Kirr¡raird

March 13,2002

7
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Sent By: CUMMINS & CF0NIN;

DEÄN L.IIUNTROCK' et al.,

Plninfiffs,
v.

JUDITH TßRRA' et al.,

fJefendnnts.

31 25780500; 5-Apn-02 4:52Plt4;

IN THE CrRcuIT couRT oF cooK couNTY,
COUNTY I'EPARTMENT, CIIANCERY DTYISION

Page 212

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No.00 CH
Hon. Dorothy Kinuaird

and with this

on are granted arr

Couft's order of

TIIE PEOPLE OF THE STATE TF
ILLINOIS eiú r¿Í. J.A'MES tr. RYAN'
Attorrrcy General of lllinoist

Plni ntiff-I n f ervenor!
v-

JUDITH TERRr{' et al.,

Detþndants.

.1\GREED O.BÐER

THIS CAUSE COMING ON TO BE HE.A,RD on the agreement of the

Court's cottsent:

IT lS I"IEREBY ORDERLID that counscl for Tcrra, Tusker und

aclclitional 14 days to and including Apirl24,2002 within which to Íe$pónd to

March 13,2002 and particularly the matters s€t forth at pages 5 and 6 of that

DA,IED: ENTEREDI ËN ËD
APR (l 2'0tlz

;Z¿U*t { f'*ut'^*rr
tf.,r r" ç C- (.t-nst't

U.^ Ì.-\'Ltr,s + ['ruT !a ,yry,,.^
\r u w,L'JÁt'", ç;{t 4{n
b*X" Fç boød ¡

Judge
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83

16di-002902



APPEAL TO THE ILLINOIS APPELLATE COURT, FIRST DISTRICT
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BI-INTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the
Terra Foundation for the Arts,

P laintiffs-App ellants,

V

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

Defendants-App ellees.

No. 00 CH 13859

Hon. Dorothy K. Kinnaird
Judge Presiding

)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)

#
r:,
t"J
*ir
:.tr

f\*:
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:î
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ì r,'

)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)

',) )

-j

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P I ainti ff- krtervenor,

VS

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Tera Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLTNDATION FOR THE ARTS, an

Illinois Not-For-Pro f,rt Corporation,

Defendants.

NOTICE OF APPEAL

Plaintiffs-Appellants Dean L. Buntrock and Ronald Gidwitz, by and through their attorneys,

16di-002903



Quinlan & Carroll, Ltd., hereby appeal to the Appellate Court of lllinois, First Judicial District, from

the Order entered by the Circuit Court of Cook County on March 13,2002. Appellants seek an order

from the appellate court including, without limitation: 1) reversing the March 13,2002 Order insofar as

it reduces plaintiffs-appellants' award of attorneys' fees and costs by $538,868.65;2) directing the trial

court to award the additional attorneys' fees and costs of $538,868.65; 3) remanding to the circuit court

for entry of an order including the additional attorneys' fees and costs of $538,868.65; and 4) for such

other and further relief as this Court deems just and reasonable.

Respectfully submitted,

DEAN L. BLINTROCK AND RONALD GIDWITZ

of Attorneys

William R. Quinlan
James R. Carroll

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900
Chicago, Illinois 60602
312-263-0900

Page2 of 2
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No.

APPEAL TO THE ILLINOIS APPELLATE COURT, FIRST DISTRICT
FROM THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

P laintiffs-App ell ants,

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

D e fendants -App ellees.

No. 00 CH 13859

Hon. Dorothy K. Kinnaird
Judge Presiding

V

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

P lainti ff-Intervenor,

VS.

JIIDITH TERRA, a Director of the
Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLTNDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Doc: I 88960

Defendants

NOTICE OF FILING
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TO: See attached Service List

PLEASE TAKE NOTICE that on Apnl12,2002,we filed with the Clerk of the Appellate Court,
First District, the attached Notice of Appeal, filed with the Clerk of the Circuit Court of Cook County,
Illinois on April 12,2002, a copy of which is hereby served upon you.

Respectfully submitted,

DEAN L. BUNTROCK and RONALD GIDWITZ

{-
By:

of Attorneys

William R. Quinlan
James R. Canoll
QUNLAN & CARROLL, LTD.
30 North LaSalle Street, Suite 2900
Chicago, Illinois 60602
(3r2) 263-0900
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CERTIFICATE OF SERVICE

Under the penalties as provided by law pursuant tol35ILCS 5/1-109, the undersigned certifies it
to be true and correct that copies of the Notice Of Filing and Notice of Appeal were served on the

individuals to whom this notice is directed at their respective addresses as indicated on the attached service

list by depositing said copies in the U.S. mail at 30 North LaSalle Street, Chicago, IL 60602 before 5:00

p.m. on Apnl 12,2002, proper postage prepaid.

[x] Under penalties as provided by law pursuant

to section 1-109 of the Illinois Code of Civil
Procedure, I certiff that the statements set forth
herein are true and correct.
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Dean L. Buntrock and Ronald Gidwitz v.

Judith Terra, Paul Hayes Tucker, et al.

No. 00 CH 13859

SERVICE LIST

Floyd D. Perkins
Therese Harris
Barr), Goldberg
Assistant Attorney General & Bureau Chief

of Charitable Trusts
100 W. Randolph Street

3rd Floor
Chicago, Illinois 6060 1

Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd &, Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Vemer, Liipfert, Bernhard, McPherson & Hand

901 15th Street, N.W. Suite 700

Washington, D.C. 20005

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55'h Floor
Chicago, IL 60606

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan

55 E. Monroe Street

Chicago, Illinois 60603

The Honorable Dorothy K. Kinnaird
Circuit Court of Cook County
Chancery Division
2302 Richard J. Daley Center
Chicago, Illinois 60602
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No. 1-02-1192

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

P lainti ffs-Appellants,

JLIDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOI-INDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

D efendants -App ellees.

On Appeal from the Circuit Court of Cook
County, Illinois, County Department,
Chancery Division

No. 00 CH 13859

The Honorable Dorothy K. Kinnaird,
Judge Presiding

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P lainti ff-Intervenor,

VS.

JLIDITH TERRA, a Director of the
Terra Foundation for the Arts, PAIIL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra

Foundation for the Arts, and the TERRA
FOI-INDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Doc: I 89460

Defendants.

NOTICE OF FILING
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TO: (See attached Service List)

PLEASE TAKE NOTICE that on May 1, 2002, we filed with the Clerk of the Illinois

Appellate Court, First District, 160 N. LaSalle St., Chicago, IL 60601, a Docketing Statement, a

copy of which is hereby served upon you.

Respectfully submitted,

Plaintifß-Appellants

By:

One Of Their Attomeys

William R. Quinlan
James R. Canoll
Jasmine de la Torre

QIIINLAN & CARROLL, LTD.
30 North LaSalle Street, Suite 2900
Chicago, tr- 60602
(3r2) 263-0e00

Doc: I 89460
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PROOF OF SERVICE

The undersigned, a non-attorney, deposes and states that she caused copies of the foregoing

Notice of Filing and Docketing Statement to be served on the individuals to whom this notice is

directed at their respective addresses as indicated on the attached service list by depositing said

copies in the U.S. mail at 30 North LaSalle Street, Chicago, lL 60602 before 5:00 p.m. on May 1,

2002, proper postage prepaid.

{*} Under penalties as provided by law pursuant to Section 1-109

of the Code of Civil Procedure, the rurdersigned certihes that the

statements set forth in this instrument are true and correct, except

as to matters therein stated to be on information and belief and as to

such matters the undersigned certihes as aforesaid that she verily
believes the same to be true.

Doc: I 89460

16di-002913



Dean L. Buntrock and Ronald Gidwitz v.

Judith Terra, Paul Hayes Tucker, et al.

No. 00 CH 13859
l-02-rr92 

.ER'ICE LIST

Floyd D. Perkins Naftali Michaeli
Therese Harris 3263 N Street N.W.
Barry Goldberg Washington, D.C. 20007

Assistant Attorney General & Bureau Chief
of Charitable Trusts Robert P. Cummins

100 V/. Randolph Street Thomas C. Cronin
3rd Floor Cummins & Cronin, LLC
Chicago, Illinois 60601 77 V/est Wacker Drive

Suite 4800

Stephen C. Carlson Chicago,Illinois 60601

Susan A. Stone
Sidley Austin Brown & Wood Thomas R. Mulroy, Jr.

Ten South Dearborn Alan W. Nicgorski
Chicago, Illinois 60603 Mulroy, Scandaglia, Marrinson, Ryan

55 E. Monroe Street

K. Chris Todd Chicago,Illinois 60603

Neil M. Gorsuch
John H. Longwell The Honorable Dorothy K. Kinnaird
Kellogg, Huber, Hansen, Todd &. Evans, Circuit Court of Cook County
P.L.L.C. Chancery Division
1615 M Street, N.W. Suite 400 2403 Richard J. Daley Center

Washington, D.C. 20036 Chicago,Illinois 60602

Leonard Garment
Lawrence Levinson
Vemer, Liipfert, Bernhard, McPherson & Hand
901 15th Street, N.W. Suite 700

Washington, D.C. 20005

William Schuman
Debra Tucker
McDermott V/ill & Emery
227 W. Monroe Street, 55th Floor
Chicago,IL 60606

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite 1400
Chicago, Illinois 60602

Doc: I 89460
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No. 1-02-1192

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

Plaintiffs-Appellants,

V

JIIDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOTINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

D efendants-App ellees.

On Appeal from the Circuit Court of Cook
County, Illinois, County Department,
Chancery Division

No. 00 CH 13859

The Honorable Dorothy K. Kinnaird,
Judge Presiding

)
)
)

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
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THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plainti ff-Intervenor,

VS

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLINDATION FOR THE ARTS, an

Illinois Not-For-Prof,rt Corporation,

Doc:189262

Defendants

DOCKETING STATEMENT
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1. Is this a cross-appeal, separate appeal, joining in a prior appeal, or related to another appeal

which is currently pending or which has been disposed of by this court? If so, state the docket

number(s) of the other appeal(s):

ANSWER: This is a separate appeal from an order entered on March 13,2002. In addition to this

appeal, a notice of appeal has been filed by other parties from an order entered July 26, 200I, Appellate

Number l-01-3I52. Inaddition, therehavebeentwopriorappeals inthis case: No. 01-0031 consolidated

with No. 01-0034. These appeals were disposed of by this Court on January 9,2001 (No. 01-0031),

January Ig,200I (No. 01-0034), andFebruary 16,2001(denial of petition for rehearing, No. 0l-0034).

2. If any party is a corporation, or association, identify any affiliate, subsidiary, or parent

group:

ANSWER: N/A

3. Full name of appellant(s) filing this statement:

ANSWER: Dean L. Buntrock and Ronald Gidwitz

COUNSEL ON APPEAL
FOR APPELLA¡{TS FILING THIS STATEMENT

Name of Appellant: Dean L. Buntrock and Ronald Gidwitz
Name of Counsel: V/illiam R. Quinlan

James R. Canoll
Address: Quinlan & Carroll, Ltd.

30 North LaSalle Street, Suite 2900

Chicago, Illinois 60602

Telephone: 3121263-0900
Facsimile: 3121263-5013

Trial Counsel - Same

2Doc:189262

16di-002916



4 COUNSEL ON APPEAL
FOR APPELLEES

5. Court Reporter(s)

Name: Certain defendants have filed a prior notice of appeal in this action. Plaintiffs-Appellants

herein are working with those appellants to coordinate the compilation ofthe record and/or

any transcript.

Telephone:

Approximate duration of court proceedings to be transcribed:

See above.

Can this appeal be accelerated? Yes.

6. Briefly state the Supreme Court Rule, or other law which confers jurisdiction upon the

revÍewing court; the facts of the case which bring it within this rule or other law; and the date that

the order being appealed was entered and any other facts which are necessary to demonstrate that

the appeal is timely:

Appellate jurisdiction is predicated upon Supreme Court Rules 301 and 303. On March 13,2002,

a f,rnal order was entered as to the award of attorneys fees to Plaintifß-Appellants in this appeal. On April

12,2002, Plaintiffs-Appellants filed their Notice of Appeal.

Name of Appellee:
Name of Counsel:

Address:

Telephone
Facsimile:

Terra Foundation for the Arts
Thomas R. Mulroy, Jr.

Mulroy, Scandaglia, Marrinson, RYan

53 E. Monroe Street

Chicago, Illinois 60603

(3r2) s80-2020
3r2-782-3806

Stephen C. Carlson
Sidley Austin Brown & Wood
Ten South Dearborn
Chicago, Illinois 60603

JDoc:189262
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7. Nature of case:

Administrative Review
Contract
Estates
Personal ktjury
Tort
Juvenile
Domestic Relations
Child Custody or
Support
Product Liability
Forcible Detainer
Other X This appeal is from a denial of attorneys fees ordered to

be paid pursuant to a Consent Judgment and Order.

8. Briefly describe the nature of the case and the result in the trial court, and set forth any

reasons for an expedited schedule:

This appeal arises from an order entered March 13 ,2002 denying a portion of an award of attorneys

fees and costs sought by Plaintiffs-Appellants pursuant to a Consent Judgment and Order approved and

entered in this matter on July 26,2001.

g. State the general issues proposed to be raised (failure to include an issue in this statement will

not result in the waiver of the issue on appeal):

The issues proposed to be raised include, inter alia, whether the trial court erred in denying a

portion of the attorneys fees and costs sought by Plaintiffs-Appellants pursuant to the Consent Judgment

and Order in this case.

4Doc:189262
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I, as attorney for the appellants, hereby certify that on the Clerk of

the Circuit Court of Cook County completed preparation of the record. See answer to number 5 above.

Date I Íl^, )Ot r- -
Appellants' Attorney

ln lieu of reporter's signature I have attached the written request to the court reporter(s) to prepare

the transcript(s).

Certain defendants have filed a prior notice of appeal in this action. Plaintiffs-Appellants herein are

working with those appellants and with the Official Court Reporters to coordinate the compilation

of the record and/or any transcript.

Date:

Appellants'

I hereby acknowledge receipt of an order for the preparation of a report of proceedings

Date N/A N/A

Court Reporter or Supervisor

5Doc:189262
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of the Terra
Foundation for the Arts, and RONALD
GIDWITZ, a Director of the Terra Foundation
for the Arts,

Plaintiffs,

JIIDITH TERRA, a Director of the Terra
Foundation for the Arts, PAUL HAYES
TUCKER, a Director of the Terra Foundation for
the Arts, ALAN K. SIMPSON, a Director of the
Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOUNDATION
FOR THE ARTS, an Illinois Not-For-Profit
Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN, Attorney General of
Illinois,

P I ainti ff-Intervenor,

JTIDITH TERRA, a Director of the Terra
Foundation for the Arts, PATIL HAYES
TUCKER, a Director of the Terra Foundation for
the Arts, ALAN K. SIMPSON, a Director of the
Terra Foundation for the Arts, and the TERRA
FOTINDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

v

V

Defendants

PETITIONER STEBBINS' AGREED MOTION TO
MODIF"Y MARCH 13.2002 ORDER

cHI99 3905827-2.060885.00 I 3

Case No. 00 CH 13859

Honorable Dorothy Kirie Kinnaird
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Petitioner Dr. Theodore E. Stebbins, Jr. ("Dr. Stebbins"), by his attorneys,

respectfully moves this Court for an Order modifying the Court's Order of March 13,2002 in

respect to Professor Mnookin's invoice of $1,980.00. In support of this Motion, Dr. Stebbins

states the following:

1. In this Court's Order of March 13,2002, the Court stated that it believed

Professor Mnookin's invoice for $1,980.00 was for work rendered on behalf of Dr. Stebbins in

the federal court action. The Court stated that it was not approving the reimbursement by the

Terra Foundation ("the Foundation") of Professor Mnookin's fees solely on this basis. ,Se¿

Opinion, p. 5 (attached hereto as Exhibit A).

2. In so stating, the Court overlooked the information provided by Dr. Stebbins on

this subject in his Fee Petition. As we explained at page 6 of Dr. Stebbins' Fee Petition,

Professor Mnookin's work for Dr. Stebbins was initiated in response to the Attorney General's

original attack on Dr. Stebbins as an elected member of the Independent Litigation Committee

appointed pursuant to Court Order in this case, before this Court. As the Court may recall,

Professor Mnookin was hired by Dr. Stebbins when this Court suggested that Dr. Stebbins may

need independent counsel to deal with the issues raised by the Attomey General. Professor

Mnookin assisted Dr. Stebbins in preparing an affidavit which was submitted by Dr. Stebbins in

response to the Attomey General's motions. Copies of Dr. Stebbins'original Fee Petition

(without most of the exhibits) and Professor Mnookin's invoice (which was included as

Exhibit D to Dr. Stebbins'original Fee Petition) are attached hereto as Exhibit B.

3. As Professor Mnookin's invoice shows, his work was performed from

December 30, 2000 through January 8, 2001, during the course of this case, and many months

prior to the initiation by Terra, Tucker and Simpson of the federal court action.

cHI99 390s827-2.060885.00 I 3
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4. No parties in this case have claimed that Professor Mnookin's work was rendered

in the federal case, or that his fees should not be approved for reimbursement by the Foundation.

5. The Foundation, through its Counsel, has advised counsel for Dr. Stebbins that

the Foundation is in complete agreement with this motion, and that the Foundation believes that

Professor Mnookin's services are properly reimbursable by the Foundation as having been

rendered during the pendency oi and in connection with, Dr. Stebbins' role as a member of the

Independent Litigation Committee appointed pursuant to Court Order in this action before this

Court.

WHEREFORE, for the foregoing reasons, Petitioner Dr. Stebbins respectfully

requests that the Court grant this motion and issue an order modifying the March 13,2002 Order

by providing that the Court approves, and directs the Foundation to reimburse Dr. Stebbins for,

Professor Mnookin's fees in the amount of $1,980.00.

Dated: l|l4ay 2,2002 DR. THEODORE E. STEBBINS, JR.

By:
of His Attorneys

William P. Schuman
LizabethA. Boyer
MCDERMOTT, WILL & EMERY
227 West Monroe Street
Chicago, Illinois 60606-5097
(3r2) 372-2000
Firm I.D. No. 90539

cHI99 3905827-2.060885.00 I 3
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WPS DESK COPY

IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DBPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, and RONALD GIDWITZ'

Directors of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, PAUL HAYES TUCKER, ALAN K'

sIMpsoN, Directors of the Terra Foundation for the Arts;

NAFTALI MICHAELI, a¡rd the TERRA

FOUNDATION FOR THE ARTS, an Illinois

Not-For-Profit CorPoration,

Defendants

No.00 CH 13859

Judge Dorothy Kirie Kinnaird

v

)

)
)

)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF ILLINOIS' ex'

rel. JAMES E. RYAN, Attorney General of lllinois'
)
)

)

)
)
)
)
)
)
)
)
)
)

P I ainti ff-lnterveno r,

JUDITH TERRA, PAUL HAYES TUCKER, ALAN K.

SIMPSON, Directors of the Tena Foundation for the Arts;

and the TERRA FOLINDATION FOR THE ARTS, AN

Illinois Not-For-Profìt Corporation,

Defendants.

ORDER AWARDING ATTOR¡{EYS' FEES

This case is before the Court on the fee petitions of various Directors of the Terra Foundation'

Those Directors are plaintiffs Dean L. Buntrock and Ronald Gidwitz, non-parfy Directors Theodore E'

Stebbins, Jr. and Dr. Stephanie pace Marshall, and defendants Judith Terra, Paul Hayes Tucker and Alan

K. Simpson, In total, fees in excess of $2,400,000 and costs in excess of $3 15,000 are sought herein'

I
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These figures do not include fees and costs of counsel for the Terra Foundation and they do not include

the fees and costs in the amount of $468,376.17 which were previously awarded to counsel for

defendants Terra, Tucker and Simpson.

The Court has received and reviewed Dean L. Buntrock and Ronald Gidwitz's Petition for

Attorneys Fees and Costs Pursuant to Consent Judgment and Order Entered July 26,2001, the

Supplemental petition filed by those plaintiffs, the Attorney General's Response to the Fee Petition

Submitted by Attorneys for Ronald Gidwitz and Dean Buntrock, and the plaintiffs' Reply. Unredacted

billing statemenrs covering the period from September 18,2000 through August 31,2001 have also been

reviewed

Dr. Theodore E. Stebbins and Dr. Stephanie Pace Marshall have filed their Petition for

Reimbursement of Fees and Costs together with un¡edacted billing statements covering the period from

January 26,2001through september 10, 2001. That Petition together with the Attorney General's

Response to the Fee petition Submitted by Attorneys for Dr. Stebbins and Dr. Marshall have been

reviewed bY the Court.

On behalf of defendants Alan Simpson, Judith Terra and Paul Hayes Tucker five additional fee

petitions have been filed and reviewed. They are: I ) the Motion for Attorneys' Fees and Costs filed by

verner Liipfert, Bernhard, McPherson & Hand, Chartered; 2) an Amended Petition for Fees and Costs

filed by Bellows and Bellows, P.C.; 3) the Motion for Attorney's Fees and Costs filed by Kellogg,

Huber, Hzurson, Todd & Evans, p.L.L.C.; 4) the Affidavit of David A. Novoselsky in Support of

petition for Fees and Expenses; and 5) the Petition for Fees and Expenses filed by Cummins & Cronin,

LLC. The unredacted billing starements filed in supporr of these petitions cover the period from May

18, 2001 through August 31, 2001.

2
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In connection with the defendant Directors' fee petitions, the Court has also received and the

reviewed the Attorney General's Response to the Fee Petitions Submitted by Attorneys for Terra, Tucker

and Simpson, the Terra Foundation's Motion to Reject any Fee Petitions Seeking Attorneys' Fees Not in

Connection with this Lawsuit, the Reply Memorandum of Defendants Terra, Tucker and Simpson, and

the Terra Foundation's Reply Memorandum in Support of its Motion to Reject. For the period from

May l g, 2001 through June 29, 2001, the Court re-reviewed Shefsky & Froelich Ltd.'s Petition for Fees

and Costs regarding communications between the departing Shefsky firm and the appearance of the

Verner, Bellows and Kellogg firms'

In reviewing all of the pending fee petitions, the Court has reviewed all affidavits and exhibits

submitted. The Court compared the fee requests herein with the Billing Statements Submitted to the

Terra Foundation by Sidley Austin Brown & Wood, covering the period from September 21, 2000

through July 3 l, 2001, and with the Shefsky and Froelich bills covering the period October 8, 2000

through June 21, 2001 . The Court also reviewed its notes on the history of this case, as well as pertinent

documents from the court file. The Court entertained oral argument on the fee petitions on January 15,

2002,and reviewed and considered the proposed orders and/or proposed findings of fact submined by

parties.

On July 26,200¡ this Court entered a Consent Judgment and Order resolving all issues in this

case with the exception of the award of attorneys' fees and costs. As part of the mediated settlement of

this case the parties agreed and the Court ordered that "(r)easonable aftomeys' fees incuned by the

Foundation's Directors in connection with this lawsuit, as determined by the Court, shall be paid by the

Foundation." This Court has determined that all of the petitions before the Court include requests for

fees which were not incurred in connection with this lawsuit. Specifically, certain of the petitions

J
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contain entries relating to a separate case filed in the U.S, District Court and to a Circuit Court of Cook

Law Division case hled after this case was concluded. This Court has determined that it is not

appropriate to award fees relating to those cases under the Consent Judgment and Order in this case. In

regard to the euinlan and Canoll invoices and the McDermott, Will & Emery invoices, this Court has

been able to determine an amount to deduct for those related cases. In regard to the defendant Directors'

attorneys' invoices, it is not possible to make such a determination'

This was an extremely complex and fìercely litigated case involving some novel issues' There

was extensive motion practice and multiple appeals. Over thirry court sessions, many of them lengthy,

were held prior to the entry of the consent Judgment and order. The more complex of the issues

involved related to special litigation committees, attorney ethics and disqualification, museuln ethics,

breaches of fiduciary duties, and the Attomey General's responsibilities in regard to charitable trusts and

not-for-profit corporations. Many experts were retained and their opinions differed. Much out-of-state

law was suPPlied and argued,

In reviewing the fee petitions this Court has considered, among other things, the magnirude and

complexity of the case, the novelty and importance of the legal issues involved, the benefits conferred,

the number of hours expended, the manner and tasks in which the time was expended, by whom the time

was expended, the hourly rate charged by each person for a given task, the time required by other

attorneys in the community to perform tasks of a comparable nature, the hourly fee charged for similar

services by other attorneys with similar skills and qualifications, the degree to which the tasks

performed contributed to the result obtained, and whether the fees have been paid by the clients' The

Court has taken note that in regard to the Quinlan & Canoll bills and the McDermott, Will & Emery

bills, the Attorney General has not objected to the requested fees and costs. The Court has also noted

4

16di-002928



that the fee petitions of those fìrms are not inconsistent with the bills of Sidley and Austin submitted to,

and presumably paid by, the Foundation. (This Court has not approved the bills of the Foundation's

counsel).

Notwithstanding the lack of an objection from the Attomey General, this Court believes that

ceftain of the fees and costs submitted by the Quinlan and McDermott firms should not be approved,

particularly considering that cha¡itable funds are involved here, [The Court agrees with current counsel

for the Foundation that "(t)he Foundation exists to promote American art, not to fund litigation."] As to

attomeys' time entries in the Quinlan & Canoll petition, these include multiple entries for duplicative

and excessive billing for fou¡ partners (at their respective hourly rates) and for one associate (at a

blended rate of $ I g0), totaling $421 ,200. That figure includes a reduction of $4,700 in fees incurred

after the entry of the Consent Judgment and Order which were reflected in the September 25, 2001

invoice. Finally, the Court has determined that $10,166.25 was billed in connection with the federal

court litigation and that that amount should be excluded. As to costs, the Court has granted all costs

with the exception of an expert witness fee reflected in the September 25,2OOl invoice and with the

exception of all costs incurred for the public relations firm of Kemper Lesnik

The McDermott Will & Emery fees are approved herein, eliminating the fees and costs for

,,Terra II,, and $ I ,980.00 in fees for the federal action. The costs relating to "Terra I" are approved.

This Court is not able to adjudicate at this time the fìve additional fee petitions filed on behalf of

defendants Terra, Tucker and Simpson. In order to do so, this Court needs to receive revised fee

petitions from any of the five firms who may wish to provide them. The revised fee petitions should

eliminate all billing entries and costs relating to the federal court case Q\Io. 0l C 4976) and the Law

Division action (01 L gll2). The revised fee petitions should be supported by affidavits of counsel

5
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and/or the defendant Directors which should include the following: 1) the dates counsel was retained; 2)

the reason for the retention of the additional counsel; 3) if applicable, the dates counsel was discharged

or withdrew and the reason for the discharge or withdrawal; 4) the dates and manner in which any

counsel of record in this case was advised that additional counsel for defendants Terra, Tucker and

Simpson had been retained; 5) the dates and manner of first communication with the firm of Shefsky and

Froelich about additional representation for defendant Directors in this case; 6) the dates on which any

parties to the mediated settlement were first advised that defendants Terra, Tucker and Simpson would

be seeking fees pursuant to the Consent Judgment and Order for fees for any firm other than Shefsky and

Froelich; 7) all anempts to avoid duplication of effort between former and new counsel; and 8) a

statement as to when and how much of the attorneys' fees and costs set forth in the revised fee petitions

have been paid to date. In regard to the verner Liipfert firm, an explanation should be given of the

$35,000 notation regarding Bellows and Bellows which appears on the swnmary of invoices and the

S25,000 cost entry to Bellows and Bellows for professional services which appears in Invoice No.

183977

IT IS, THEREFORE, ORDERED AS FOLLOWS:

l. The Tena Foundation's Motion to Reject Any Fee Petitions Seeking Attorneys' Fees Not

Incurred in Con¡ection with this Lawsuit is granted'

2. plaintiffs Dean L. Buntrock and Ronald Gidwitz are awarded attorneys' fees in the amount of

$1,172,182.00 and costs in the amount of $162,768.65, for a total award of $1,334,950'65 '

3. Directors Dr. Theodore E. Stebbins and Dr. Stephanie Pace Marshall are awarded attomeys'

fees in the amount of $3 5,026.25 and costs in the amount of $768. 16, for a total award of $3 5,794.41 '

6
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4. Defendants Terra, Tucker and Simpson have 28 days to file revised fee petitions and

supporring affidavits as set forth above. No additional briefing will be entertained.

5. The Tena Foundation for the Arts shall pay the aforestated fees and costs within 30 days of the

date of this Order.

ENTER EhITERED
l'lAll I 3 2002

JUOSE

00R0TllY tilRtt tiltJtJAtnt) . 2?g

Judge Dorothy Kirie Kinnaird

March 13,2002
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F¡,

t GOPY ,

IN THE CIRCTIIT COIIRT OF COOK COIJNTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra

Foundation for the Arts, and RONALD
GIDWITZ, a Director of the Terra Foundation

for the Alts,

Plaintiffs,

JTIDITH TERRA, a Director of the Terra

Foundation for the Arts, PALIL HAYES
TUCKER, a Director of the Tena Foundation for
thc AfiS, ALAN K. SIMPSON, A DiTECtOT Of thE

Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOI-INDATION
FOR THE ARTS, an Illinois Not-For-Profit
Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN, Attorney General of
Illinois,

P 1 ai nti ff- Int erv en o r,

JTIDITH TERRA, a Director of the Terra

Foundation for the Arts, PATIL HAYES
TUCKER, a Director of the Tena Foundation for
the Arts, ALAN K. SIMPSON, a Director of the

Terra Foundation for the Arts, and the TERRA
FOI-INDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Case No. 00 CH 13859

Honorable Dorothy Kirie Kinnaird
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Defendants.

DR. STEBBINS'AND DR. MARSHALL'S
PETITION FOR REIMBURSEMENT OF FEES AND COSTS
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petitioners, Dr. Theodore E. Stebbins, Jr. ("Dr. Stebbins") and Dr. Stephanie Pace

Marshall ("Dr. Marshall"), hereby petition this Court, pursuant to the Consent Judgment

and Order entered in this matter on July 26,2001, to enter an order directing the Terra

Foundation for the Arts ("the Foundation") to pay the attorneys' fees and costs incurred by

Dr. Stebbins and Dr. Marshall as a result of their involvement in this litigation and closely

related cases. As the Court will see, most of this Petition deals with Dr. Stebbins, because

Dr. Marshall did not incur outside attorneys' fees and costs until recently' In support of

their Petition, Dr. Stebbins and Dr. Ma¡shall state as follows:

1. On September 22,2000, two of the Directors of the Foundation filed this

action against the Foundation and three of its Directors. Shortly thereafter, the Attorney

General of the State of Illinois filed a similar, companion intervenor action ("the Attorney

General Action") against most of the same defendants named in the original lawsuit.

Together these two lawsuits are hereafter referred to as "Terra I".

2. Dr. Stebbins served as a Director of the Foundation, but was not named as a

defendant in Terra L Accordingly, Dr. Stebbins was eligible to serve as a member of the

Independent Litigation Committee ("the ILC") for the Foundation and was subsequently

elected to the ILC by the Foundation's Board of Directors on November 30, 2000.

3. In December, 2000, after Dr. Stebbins became an ILC member, the

plaintiffs and the Attorney General in Terra I asserted that Dr. Stebbins had a conflict of

interest and had breached his fiduciary duties as a Director of the Foundation. According

to the plaintiffs and the Attomey General, this disqualified Dr. Stebbins from serving on

the ILC. Based on these allegations, the Plaintiffs and the Attorney General filed a motion

to remove Dr. Stebbins as a member of the ILC and to take discovery of Dr. Stebbins on

cH199 37798864.060885.001 I
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these issues. The motion to take discovery was granted. Thereafter, the Attorney General

threatened to add Dr. Stebbins as a defendant in Terra I and prepared a draft amended

complaint purporting to add Dr. Stebbins as a defendant. The draft complaint was

provided to the Foundation, but was never filed.

4. As a result of the Plaintiffs'and the Attorney General's allegations against

Dr. Stebbins, the Foundation's lawyers, Sidley & Austin, recoffrmended that Dr. Stebbins

obtain independent counsel to advise and represent Dr. Stebbins in connection with these

threats and all other aspects of the Ter¡a litigation as they affected Dr. Stebbins

individually.

5. Accordingly, in January,200l, Dr. Stebbins retained McDermott, Will &

Emery (,.MW&E") to represent him in the Terra litigation. See Schuman Affidavit at T 2,

attached hereto as Exhibit A.

6. Independent counsel for Dr. Stebbins was necessary because the claims that

the Attorney General and the Plaintifß asserted against Dr. Stebbins were distinct from the

claims that were asserted against the Foundation, and because the Attomey General and the

plaintiffs were claiming that Dr. Stebbins' purported conduct had been contrary to the

interests of the Foundation. Once the Attomey General and the Plaintiffs began attacking

Dr. Stebbins' conduct, the interests of Dr. Stebbins and the Foundation had the potential of

being divergent. While the record plainly shows that the Attomey General's and the

plaintiffs' assertions against Dr. Stebbins were utterly without merit, the need for

independent counsel arose upon the assertion of such claims' Id. at tl 3.

7. As detailed more fully in the Schuman Affidavit, MV/&E provided counsel

to Dr. Stebbins in connection with Dr. Stebbins' duties and responsibilities as a member of

cH199 377988ó4.060885.00 I I
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the Terra Board and the ILC and concerning the purported claims that the Attorney

General and the Plaintiffs were threatening to assert against him. Accordingly, while

MW&E did not file a formal appearance for Dr. Stebbins in Tena I (because Dr. Stebbins

was never named as a defendant), counsel for Dr. Stebbins kept abreast of all important

developments, reviewed and analyzedthe important and pertinent pleadings and

correspondence, regularly consulted with Dr. Stebbins, and regularly consulted with the

Foundation's attomeys. At the same time, counsel for Dr. Stebbins' was careful not to

duplicate efforts by the Foundation's lawyers. Rather, Dr. Stebbins' counsel focused their

efforts on providing advice on the issues pertinent to Dr. Stebbins' Id' at'll4'

8. After extensive, complicated negotiations, a mediated settlement of Terra I

was approved by the Court. As a result, this Court entered the Consent Judgment and

Order on JulY 26,2001' Id. at Jl5.

g. In an effort to prevent the consummation of a mediated settlemènt, three of

the Foundation's Directors who were defendants in Terra I (collectively referred to

hereinafter as "the Tucker plaintiffs") filed an injunction action in federal court. Their

emergency motion for a temporary restraining order and their complaint were predicated in

large part on the contention that Dr. Stebbins and Dr. Marshall (also a Terra director)

changed their position as to the adequacy of the proposed settlement as a result of improper

coercion by the Attorney General. As a consequence' MW&E continued to provide

counsel to Dr. Stebbins (Dr. Marshall had not yet retained MW&E) in connection with the

federal case. The TRO motion was denied, the Tucker Plaintiff s federal court complaint

was dismissed, and the Tucker Plaintiffs thereafter filed a Notice of Appeal to the Seventh

Circuit. Id. at 116.
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t
10. On July 31, 2001, the Tucker Plaintiffs filed another action ("Terra II") in

the Circuit Court of Cook County,Illinois County Department, Law Division. The Tucker

plaintiffs raised the same issues in Terra II that already had been resolved in Terra I. Id. at

fl7.

l l. In Terra II, the Tucker Plaintiffs asserted claims against the Foundation,

against Dr. Stebbins, individually, Dr. Marshall, individually, and each of the Foundation's

other Directors, individually, and against the Illinois Attomey General and Assistant

Attorney General. Among other things, the Tucker Plaintiffs claimed in Terra II that Dr.

Stebbins breached his fiduciary duties by voting in favor of the mediated settlement of

Terra I. The Tucker Plaintiffs asserted a similar claim against Dr. Marshall. Id. at fl8.

lZ. Accordingly, M'W&E continued to represent Dr. Stebbins in corurection

with Terra II. In addition, on approximately August 22,2001,MW&E began representing

Dr. Marshall in Terra II and the related Terra litigation. Id. at fl9.

13. The Court's July 26,200I Consent Judgment and Order provided that

,,[r]easonable attorneys' fees incurred by the Foundation's Directors in connection with

this lawsuit, as determined by the Court, shall be paid by the Foundation"'

14. The determination of what are reasonable attorneys' fees is within the sound

discretion of the trial court. Anderson v. Anchor Org. for Health Maintenance,2T4lll.

App. 3d 100 i , 1007, 654 N.E.2 d 67 5,68 1 ( 1st Dist. 1995). The factors that a court should

consìder when exercising that discretion include:

[T]he services performed, the time expended thereon, the

attomey's hourly rate, the skill and standing of the attorney,

the nature of the case, the difficulty of the issues involved,

the importance of the matter, the degree of responsibility

cHr99 3?79886-4.060885.00 I I
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required, the usual and customary charges for comparable

services, and the benefit resulting to the client'

Id. at 100g, 654 N.E.2d at 682. In considering each of these factors, a court is not limited

solely to the evidence of reasonableness presented, but may also apply its own general

knowledge of the practice of law, and its specif,ic knowledge of the case at hand, in

arriving at the reasonable value of professional services. Id.

15. In addition, at the time Dr. Stebbins and Dr. Marshall joined the Terra

Board, they had each received a contractual commitment from the Foundation as an

inducement for joining Terra's Board that the Foundation would fully reimburse them for

litigation fees and expenses such as those at issue here. copies of this commitment are

attached hereto as Exhibit C. Dr. Stebbins and Dr. Marshall relied on this commitment.

16. MW&E's fees and costs for representing Dr. Stebbins in Terra I and the

federal court action from the inception of its representation through September 10, 2001

are $37,006 .25 and$768.16 respectively, for a total of $37,774'4L M'W&E's fees and

costs for representing Dr. stebbins in Terra II through september 10, 2001 are $10,133'75

and $194.14 respectively, for a total of $10,327.89.,,-Accordingly, MWE',s fees and costs

for its representation of Dr. Stebbins total $48,102.30. schuman Affidavit at"lifl10-11'

I7. In addition, prior to MV/&E's retention, Dr. Stebbins hired Professor

Robert H. Mnookin of the Harvard Law School, a renowned legal scholar atrd attomey, to

provide independent legal counsel to Dr. Stebbins in connection with the preparation of an

affidavit by Dr. Stebbins and related work in response to the Attomey General's original

attâck on Dr. Stebbins. Professor Mnookin's fees and expenses were $1,980'00' A copy

of professor Mnookin's invoice is attached hereto as Exhibit D' Id' atlI2'

cqt99 31'198864.060885.00 I I
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18. Accordingly, the total fees and costs incurred by Dr. Stebbins in connection

with this litigation through September 10, 2001 are $49,120 and $962.30 for a grand total

of $50,082.30. Id. at flfll0-12.

19. Upon being engaged by Dr. Marshall, MW&E has met and conferred with

Dr. Marshall and has begun to review materials pertinent to her circumstances. In an effort

to reduce fees and costs and eliminate duplication, MW&E is allocating the fees and costs

that equally benefit both Dr. Stebbins and Dr. Marshall evenly befween Dr. Stebbins and

Dr. Marshall. Id. atJ[l3.

20. Dr. Marshall has incurred fees and costs in connection with Terra II and the

related matters through September 10,2001 in the amount of $5,990 and $107'20
\ ./'

respectively for a total of $6,097 '20. Id. at fl14.
\

Zl. As for the future, the Tucker Plaintiffs have caused this litigation to

multiply on several fronts. Terra I is on appeal. Terra II is now underway. The federal

case is also being pursued on appeal. Accordingly, Dr. Stebbins and Dr. Marshall seek

leave to supplement this Petition at future dates to seek reimbursement for the additional

fees and costs that they incur in responding to and defending these actions, unless the

Court finds that the provision in the Consent Judgement requiring court approval of

di¡ectors' attorneys' fees and costs includes only Terra I and that the Foundation may

reimburse directors' fees and costs in connection with the related litigation without court

approval.

ZZ. Considering all of the relevant factors, MW&E's fees and costs are

reasonable. The need for independent representation of Dr. Stebbins arose approximately

three months after Terra I began. Se¿ Schuman Aff. atflflz-3' Accordingly, MW&E had to
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study the prior history of the case to effectively represent Dr. Stebbins. Id. at fl4. This

involved reviewing voluminous pleadings, transcripts and other documents. In addition,

much necessary time was spent in consultation with Dr. Stebbins. Moreover, consultations

with the Foundation's counsel facilitated review of appropriate matters on behalf of Dr.

Stebbins, and later Dr. Marshall, and provided the ability to avoid duplication of efforts.

Id, atflfl4,15-16.

23. M'W&E's fees for representing Dr. Stebbins and Dr. Marshall are

reasonable given the tasks and the issues involved. The parties in the various proceedings

raised numerous complex issues of corporate govemance and conflicts of interest, and

those who attacked Dr. Stebbins and Dr. Marshall did so aggressively, and in several

forums. As a result, this matter required a great deal of attention, analysis and skill. Id. at

T1[3-9, 15-16. The mediated settlement of Terra I was complex, and many diffrcult issues

relating directly to Dr. Stebbins arose from it. The attack on the settlement has been even

more contentious and complicated. Id.

24. In addition, MW&E's fees are reasonable considering the skill and standing

of the MV/&E attorney, Mr. William Schuman, who was primarily responsible for

representing Dr. Stebbins and Dr. Marshall. Mr. Schuman is a Harvard Law School

graduate, a member of the bars of the Supreme Court of the United States, the U.S. Court

of Appeals for the Seventh Circuit, the U.S. District Courts for the Northem Dishict of

Illinois (trial bar) and the Central District of Illinois, and the Supreme Court of Illinois. He

is also a member of the American, Illinois State and Chicago bar associations. Mr.

Schuman has over twenty-two years of experience in representing clients in commercial

litigation. Mr. Schuman has vast experience in providing counseling concerning, and
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litigating, breach of fiduciary dufy and conflict of interest issues. Among other things, Mr.

Schuman has chaired MW&E's Professional Responsibility Committee for more than

seven years and in that role deals with complicated conflicts of interest issues on a regular

basis. Id. at ,'[f 1. Mr. Schuman's hourly rate of $440.00 is usual and customary in the

marketplace for an attorney of his skill and expertise on this kind of matter. Other clients

of Mr. Schuman are charged, and regularly pay, this hourly rate' Id. at flfl1 ,16-17.

25. Professor Mnookin's fees are also reasonable, given the professor's

substantial credentials and experience and the complexity of the matter. Professor

Mnookin's hourly rate of $495.00 is also usual and customary in the marketplace for an

attorney of such credentials and skill on this kind of matter. Id. at !f 18.

26. MW&E's fees (and those of Professor Mnookin) are reasonable considering

the benefit that Dr. Stebbins received from MW&E's representation. The litigation has

been bitterly fought and the risks to Dr. Stebbins have been substantial. The benefits to Dr.

Marshall have been similar and commensurate, albeit on a smaller scale, with the short

time that MW&E has represented Dr. Marshall. Id. at fll9'

WHEREFORE, Petitioners Dr. Theodore E. Stebbins, Jr., and Dr. Stephanie Pace

Marshall respectfully request that this Court enter an order directing the Terra Foundation

for the Arts to remit to Dr. Stebbins the sum of $50,082.30, for payment to McDermott,

Will & Emery the sum of $48,102.30 and to Professor Mnookin the sum of $1,980.00, and

to remit to Dr. Marshall, for payment to McDermott, Will & Emery the sum'of $6,097 20,

which sums represent the reasonable value of the legal services rendered and costs incurred

to date for the representation of Dr. Stebbins and Dr. Marshall through September 10,

cHI99 3?798864.060885.00 I I
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2001, and further provìding leave to Dr. Stebbins and Dr. Marshall to file Supplemental

Petitions for Reimbursement of Fees and Costs as they are incurred.

DATED: September 12,2007 Respectfully submitted,

DR. THEODORE E. STEBBINS, JR. and

DR. STEPHANIE PACE MARSHALL

By

I-
i,,z'
,' i- ,/_ ,( 

' 
,,

One of their attorneys

William P. Schuman
Debra J. Tucker
McDermott, V/ill & Emery
227 WestMonroe Street

Chicago, Illinois 60606
(3r2) 372-2000
Attomey No. 90539
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CERTIFICATE OF SERVICE

I, V/illiam P. Schuman, P.C., an attorney on oath, certify that I caused copies of
the foregoing Dr. Stebbins' and Dr. Marshall's Petition for Reimbursement of Fees

and Costs to be served upon the following individuals via regular U.S. Mail postage

prepaid on this l}h day of September, 2001.

William Quinlan
James R. Carroll
Lisa M. Hegedus

Jasmine de la Torre

Quinlan & Crisham, Ltd
30 North LaSalle Street

Suite 2900
Chicago, Illinois 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Lori L. Roeser

Sidley Austin Brown & Wood

10 South Dearborn Street

Chicago, Illinois 60603

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

Floyd D. Perkins

Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau

Chief of Charitable Trusts
100 West Randolph Street
Third Floor
Chicago, Illinois 60601

Laurel G. Bellows, Esq.

Bellows & Bellows P.C.
79 West Monroe, Suite 800

Chicago, IL 60603

James D. Wilson
Shefsþ & Froelich Ltd.
444 North Michigan Avenue

Chicago, IL 606011

. I t.'.

William P. Schuman, P.C.
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I.
ROBERT H. MNOOKIN

lvl¡. Donald R¿tnct
Vice President, Finance and Administ¡adon
-I'e::a For:sdacion fo¡ the Arts
664 North Michigaa á.venuc
Chicago, IL 60611

Dear N'lr. Ramct:

I represented your trustee, D¡- Theodore Stcbbins io cont'ection with rhe prcparanon of brs

af6davic i¡r the penrìing litþuon rnvoh'iog i'ol.u fouod¿cion. At Ted's requcst, I eoclosed my

srarer¡cnt for legal scwices rendered bcrrveeo. Decembc¡ 2000 andJanuaq'8, 2001.

Should you have any questions, please do oot hcsitate to call mc-

Sincerely

Robr.st H. Msooki'.'

Eaclc¡surc
cc. Theodorc S¡cbbins

r.s7J MASSACHUSETTS ÀVENuE C À'6RIDGE, rU.rssecuuserrs o:r jE (6t7) 195-t)zor' FÃ:{ 49ai-3777
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.F

Robert H. Mnookin
1575 Massachusetts Avcnue

Camb'ridge, MA 0213E

Statemenl

January 11,2001

Terra Fou¡rdarion forrhe A¡ts
Chicago, IL

RF: Dean f-. Runkock. et al v. Judith Terra. et el lCase# Q0 CH 1385o)

For legal senices rendered from December 30, 2000 ú*"ghJ*u1ry.8, ?O01 in con¡rection wirir råe

preparãcion and ¡evies¡ of Dr. Stebbiss' affidavit in connecdon wfth úis lftigadon

Hourþ Seryices:
4.0hours @5495..... s1,980.00

TOTAL $1,980.00
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of the Terra
Foundation for the Arts, and RONALD
GIDWITZ, a Director of the Terra Foundation
for the Arts,

Plaintiffs,

V

JUDITH TERRA, a Director of the Terra
Foundation for the Arts, PAUL HAYES
TUCKER, a Director of the Terra Foundation for
the Arts, ALAN K. SIMPSON, a Director of the
Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOUNDATION
FOR THE ARTS, an Illinois Not-For-Profit
Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN, Attomey General of
Illinois,

P lainti ff- Intervenor,

v

JUDITH TERRA, a Director of the Terra
Foundation for the Arts, PAUL HAYES
TUCKER, a Director of the Terra Foundation for
the Arts, ALAN K. SIMPSON, a Director of the
Terra Foundation for the Arts, and the TERRA
FOUNDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants

cHI99 39 10756- 1.060885.001 I
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Honorable Dorothy Kirie Kinnaird
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NOTICE OF MOTION

TO: See Attached Service List

PLEASE TAKE NOTICE that on 5-\s s,'¡. ât \S s.,-rs' or as soon thereafter as

counsel may be heard, I shall appear before the Honorable Dorothy Kirie Kinnaird, or any judge

sitting in her stead, in Courtroom2402 of the Richard J. Daley Center, Chicago, Illinois and shall
rhen and there present Petitioner Stebbins'Agreed Motion to Modifr7 March 13,2002 Order, a

copy of which is attached hereto.
DR. THEODORE E. STEBBINS, JR.

One of the Attorneys for Dr. Theodore E
Stebbins, Jr.

William P. Schuman, P.C.
McDERMOTT, WILL & EMERY
227 West Monroe Street
Chicago, Illinois 60606
(3r2) 372-2000
Firm No. 90539

':,)¿¡* n .,)
.ï .f
' /fT-i-t
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CERTIFICATE OF SERVICE

I, William P. Schuman, attorney for Dr. Theodore E. Stebbins, Jr., state that I

caused to be served a copy of the attached Notice of Motion and Petitioner Stebbins' Agreed

Motion to Modify March 13,2002 Order upon:

See Attached Service List

by causing it to be placed in a postage-paid envelope addressed to the foregoing and deposited in

the United States Mail located at227 West Monroe Street, Chicago, Illinois on May 2,2002.

William P. Schuman
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Service List
Buntrock, et al. v Terra, et al.

Case No. 00 CH 13859

William Quinlan
James R. Carroll
Quinlan & Canoll, Ltd.
30 North LaSalle Street, Suite 2900
Suite 2900
Chicago,IL 60602
Counsel for: Dean Buntrock & Ron
Gidwitz

William F. Conlon
Stephen C. Carlson
Sidley Austin Brown &'Wood
10 South Dearbom Street
Chicago, IL 60603
Counsel for: Terra Foundation

Thomas R. Mulroy, Jr.
Mulroy Scandaglia Marrinson & Ryan
55 West Monroe Street
39th Floor
Chicago, IL 60603
Counsel for: Terra Foundation for
the Arts

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601
Counsel for: P. Tucker, Judith
Terra & A. Simpson

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street
Suite 1400
Chicago, lL 60602
Counsel for: P. Tucker, Judith Terra
& A. Simpson

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bemhard, McPherson
& Hand
901 15th StreetN.W.
Suite 700
Washington, D.C. 2005
Counsel for: P. Tuckero Judith
Terra & A. Simpson

K. Chrid Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.W.
Suite 400
V/ashington, D.C. 20036
Counsel for: P. Tucker, Judith Terra
& A. Simpson

Floyd D. Perkins
Assistant Attomey General & Bureau

Chief of Charitable Trusts
100 West Randolph Street, Third Floor
Chicago, IL 60601
Counsel for: AG's Office

Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street
Suite 3600
Chicago,IL 60606
Counsel for: James Donnelley,
Marshall Field V, Kathleen Foster,
Dr. Robert Hamada & Frederick
Krehbiel

Nafti Michaeli
3263 N. Street N.V/.
Washington, D.C. 20007
Defendant named in 00 CH 13859
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Mark Heatwole
Scott J. Szala
Winston & Strawn
35 West Wacker Drive
Chicago,IL 60601
Counsel for: Terra Foundation

Joel J. Bellows
Bellows & Bellows
79 West Monroe, Suite 800
Chicago, IL 60603
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-2-

16di-002950



IN TIIE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHA¡ICERY DIVISION

DEAN L. BLINTROCK, aDirector of the
Terra Foundation for the Arts, et al.,

Plaintiffs,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et a1.,

Defendants.

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attomey General of Iliinois,

Hon. Dorothy Kirie Kinnaird

Plaintiff-htervenor,

V

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

REVISED MOTION F'OR ATTORNEYS' FEES ANI)
cosTs oF KELLOGG, HUBER, HANSEN, TODD & EVANS, PLLC,

BY DEFENDANTS ALAi\ I<. SIMPSON, JUDITH TERRA, A¡ID
PAUL HAYES TUCKER IN RESPONSE TO ORDER OF MARCIil 13,2002

1. Defendants Alan K. Simpson, Judith Tena, and Paul Hayes Tucker

(collectively, "Defendant Directors") respectfully submit this revised motion for an order

directing the Terra Foundation for the Arts ("Terra") to pay their attorneys' fees and costs

pursuant to the Restated Bylaws of Terra Foundation for the Arts ("Bylaws") and this

Court's Orders of March 13,2002and August29,200I.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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2. In support hereof Defendant Directors incorporate by reference their

original motion for attomeys' fees of Kellogg, Huber, Hansen, Todd & Evans, PLLC,

filed Sept. 14,2001, including the declaration of K. Chris Todd in support thereof and the

detailed billing statements submitted to the Court in conjunction therewith, and all

subsequent briefing on the matter.

3. In its Ord.er of March 13,2002,the Court directed that any revised fee

petition be supported by affidavits of counsel, Defendant Directors, or both, addressing

various circumstances of the retention and representation. The declaration of Leonard

Garment is submitted in conjunction with this revised petition in response to the Court's

order. See Exh A. Also attached to this application are confirmations signed by each

Defendant Director of the accuracy of statements in this petition and the declaration, and

the reasonableness ofthe fees and expenses ofcounsel.

4. The Court also directed the Defendant Directors to eliminate billing

entries relating to certain actions in the United States District Court for the Northem

District of Illinois and the Law Division of this Court. Defendant Directors reiterate their

position that all Kellogg, Huber fees and expenses sought in the original petition

($392,106.66) were incurred in connection with this lawsuit. In response to the Court's

order, however, Defendant Directors have calculated the amount that Kellogg, Huber,

Hansen, Todd & Evans, PLLC, billed for preparation, travel to Chicago and appearances

in federal court on June 28, 2001, as $25,939.59. Defendants have also calculated the

amount billed by Kellogg Huber from July 27,2001, to August 31,2001, as $37,299.40.

If it is the Court's intention to decline to consider fees for any work in the federal court or

law division actions, Defendant Directors submit, without waiving their objections to this

2
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approach, that the above amounts should be subtracted from the total originally

requested. Accordingly, for the Court's convenience, Defendant Directors have

recalculated fees and expenses for Kellogg Huber as 5328,867 .67 .

5. This application is without prejudice to Defendant Directors' substantive

and procedural objections to the Consent Judgment and Order entered by the Court in this

matter on July 26,2001, and without prejudice to Defendant Directors' right to

indemnification from the Foundation.

Respectfully submitted,

ALAN K. SIMPSON
JITDITH TERRA
PAUL HAYES TUCKER

&;
Huber, Hansen, odd

& Evans, P.L.L.C.
1615 M Street, N.V/.
Suite 400
V/ashington, D.C. 20036
Telephone : (202) 326-7 900
Fax: (202) 326-7999

Attorneys for Defendants
Apnl24,2002

J
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of the

Terra Foundation for the Arts, et a1.,

Plaintiffs,

fUDITH TERRA, a Director of the
Tena Foundation for the Arts, et al.,

Defendants

No. 00 CH 13859

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel, JAMES E. RYAN,
Attomey General of Illinois,

Hon. Dorothy Kirie Kinnaird

P I ainti ff-lntervenor,

JIIDITH TERRA, a Director of the
Tera Foundation for the Arts, et al.,

Defendants.

CONFIRMATION OF JUDITH TERRA

I, Judith Terra, a defendant in the above-captioned matter, hereby state under

penalty of perjury that I have reviewed the Revised Motions for Attorney's Fees and Costs of

counsel for Defendant Directors in the above matter and the declaration of Leonard Garunent in

support thereof, and state that to the best of my knowledge and belief that the references insofar

as they relate to the undersigned are true and corect.

In addition, I have reviewed the bills submitted by my counsel in connection with the

above-captioned case and believe them to be necessarily incurred and reasonable.
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DËAN L, BI.INTRCICK, a Dirætoraf tbs

Tcna Fq'$dation for the Aru, rt rl,
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PlaintifÊIntervenor,

JUDffH IERR.A, a Diæctor of thc
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
couNTy DEpARTMENT, cHANcEnv uúlilox

DEAN L. BTINTROCK, a Director of the
Ter¡a Foundation for the Arts, et al.,

Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

v

JUDITH TERRA, a Director of the
Ter¡a Foundation for the Arts, et al..

Defendants.

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attorney General of illinois,

Pl ainti ff-In terv enor.

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

ruDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

MOTION FOR ATTORNEYS'FEES AND COSTS OF DEFENDA¡ITS. ALAN IC SIMPSON, JUDITH TERRA, AND PAUL HAYES'Tucxnn

Defendants Alan K. Simpson, Judith Terra, and Paul Hayes Tucker (collectively,

"Defendants') respectfully move the Court for an order directing the Terra Foundation for the

Arts ("Terra') to pay their attorneys' fees and costs pursuant to the Restated Bylaws of Tena

Foundation forthe Arts ("Bylaws') and this Court's order of August zg,zlol.t In support

¡To be clear, Defendants again assert their substantive and procedural objections to the
Consent Judgment and Order of July 26,2001("Consent Judgment and Orde/,). During the
August 29, 2001hearing, however, the Court invited all parties to file petitions for attomeys feesif they are entitled to payment by virtue of either (1) "the filing of this'lawsuit,, or (2) ,,the
consent decree"' Aug- 29,2001 Tr. at 26. Defendants petition the Court for their fees by virtue
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hereof Defendants submit the Declaration of K. chris Todd. Defendants further incorporate by

reference all pleadings, files, and records in this action; material that may be judicially noticed by

this Court; the presentations and arguments of counsel, if any; and other such matters that the

court may properly consider, and in further support state as foilows:z

l - since June 22,z:00r,Keilogg Huber, Hansen, Todd & Evans, p.L.L.c. (..Ke¡ogg

Hubet'), has represented the Defendants 
- each of whom is a director of the Foundation 

- in

the above-captioned matter.

2' Kellogg Huber is a law firm with extensive litigation and telecommunications

practices' Eighteen of its attorneys are engaged in an active litigation practice in both state and

federal trial and appellate courts across the country. This case was handled at Kellogg Huber

primarily by chris Todd, Neir Gorsuch, David Ross, and John Longweil.

3' Ch¡is Todd has substantial public and private sector Iitigation experience. For

over a decade he served as a federal prosecutor in the United States Attorney,s Office for the

Southern District ofNew York, and as an Associate Counsel to the office of lndependent

Counsel for the lran/Contra matter. For the last ten years, Mr. Todd's practice has concentrated

of "the filing of this lawsuit," not pursuant to the consent Judgment and order. Moreover, the
Foundation's Bylaws require the FoundatigS.j._9_fndemniff directors for "expenses actually and
necessarily incurred by th.-+-T"4."&r-H.,ffi.þ,*#Ë-ffi.iiffthe defense or settlement oiany action, suit orproceeding in which they. . .-aié mãdäöffäï: . by reason of being" directors. Terra BylawsArt' X $ a' Defendants thus are submitting this petiiion on that basiã, without prejudice to their
objections regarding the substantive and piocedural propriety of the Consent Judgment and
Order.

2The fees sought in this Motion do not include fees and expenses for performed but as-yet
unbilled work' It also does not include fees and expenses associated with future work on post-
trial motions or any appeal. Accordingl¡ Defendants anticipate filing a supplemental motion for
additional fees and costs at a later date.

-2-
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on litigation matters in state and federal courts. Before joining Kellogg Huber, M¡. Todd was

head of the litigation section of the Washington office of Johnson & Gibbs, which u¡as a three-

hund¡ed person law firm. Neil Gorsuch, a Marshall Scholar a¡rd Truman Scholar, received his

juris doctor cum laude from Harvard University Law School in 1991, and clerked for the

Honorable David Sentelle (United States Court of Appeals for the District of Columbia Circuit)

and for Justice Byron R. White (United States Supreme Court). David Ross graduated from the

Columbia University School of Law in 1995. John Longwell graduate d magna cam laude from

the University of Georgia School of Law in i 999, where he was Order of the Coif and an editor

of the University of Georgia Law Review. Before entering private practice, Mr. Longwell

clerked for the Honorable Vaughn R. V/alker (United States District Court for the Northern

District of California).

4. The Bylaws provide that the Foundation "shall indemniff any and all of its

directors - ' . against expenses acfually and necessarily incurred by them in connection with the

defense or settlement of any action, suit or proceeding in which they, or any of them, are made

parties . . - by reason of being or having beer" a director, unless that person is found "liable for

willful misconduct in the performance of duty and to such matters as shall be settled by

agreement predicated on the existence of such liability." Bylaws Art. X $ a. None of the

Defendants was found liable for any misconduct in his or her service as a director, and the matter

was not settled "by agreement predicated on the existence of such Iiability." lnstead, plaintiffs

voluntarily dismissed their claims against Defendants.

5. Attached hereto as Exhibit A is the Declaration of K. Chris Todd, which explains

that the rates for each individual that worked on the case are Kellogg Huber's standard hourly

-3-
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billing rates, which were established as the market rates for individuals based upon their skills

and education- Concunent herewith, Defendants have filed a Motion for Leave to Submit Fee

Staternents Under Seal for In CameraReview; once a sealing order is entered, Defendants will

submit detailed billing statements evidencing the actual time expended by indivíduals working

on the case each day, the identity of the individuals performing the work, the legal tasks

performed, and the applicable hourly rate.

6' The detailed billing statements that will be submitted to the Court reflect that

Kellogg Huber performed a large number of signifTcant tasks since becoming involved in the

case' In addition to several court appearances, Kellogg Huber has prepared numerous pleadings.

Kellogg Huber also handled several related projects, including interviewing Assistant Attomey

General Perkins, meeting with clients, interviewing potential witnesses, and learning the

extensive file and background information regarding this case.

7. In addition to the services performed, the time expended, the attomeys involved,

and the hourly rate, the reasonableness of a petition for attorneys fees depends upon ..the skill and

standing of the attorney involved, the difficulty of the work, the novelty or difficulty of the

issues, the importance of the matter, the benefit obtained by the client, and the usual and

customary charge for such services." Cabrera v. First National Bank of Weaton, No. 2-00-

0781, 2001 V/L 845gig+12 (Ilt. App. July 18,2001) (affirming award of $70,000 for secwing

dismissal of complaint). These factors further support the award of attorneys fees sought by this

Motion.

8' \ilith respect to the "skill and standing of the attorney[s] involved," each lawyer

involved in this case is highly qualified to have worked on a matter of this complexity. Mr. Todd

-4-
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brought over two decades of complex litigation experience to this matter, and he was supported

by lawyers with exceptional educations and significant litigation experien ce. See \3, supra.

9' This case also presented significant procedural and substantive difficulties. Most

significantly from a procedural prospective, Kellogg Huber did not become involved in the case

until June 22,200L This required Kellogg Huber to familiarize itself quickly with the hisrory of

the Foundation and the case. Moreover, Kellogg Huber was required to deal with th¡ee opposing

counsel 
- 

Sidley Austin Brown & Wood, Quinlan & Crisham, and the Illinois Attorney General

- each of whom generally prepared its own papers in response to ñlings by Kellogg Huber. For

example, Kellogg Huber was required to respond in less than one day to three briefs totaling over

80 pages in opposition to the Defendants' objections to the proposed settlement.

10. Substantively, this case has presented complex novel legal issues, including the

fiduciary duties of not-for-profit foundation directors, the proper role of Attomeys General in

such cases, and the proper role for the courts in settlements of such cases. This required counsel

to expend significant time and resources researching these areas of law, and searching decisions

from across the country for analogous cases. For this reason alone, both the "the difficulty of the

work" and the "novelty [and] difficulty of the issues" favor awarding the attomeys fees sought by

this motion.

I I ' Finally, this matter is one of significant public interest. The Attorney General

intervened in the case purportedly "to protect the interests of the People of lllinois." ,See

Attorney General's Complaint for Declaratory Judgment, Injunction, Breach of Fiduciary Duty,

Removal, Accounting, Receiver and Appointment of New Directors tf I (Sept. 25, 2000). And

5
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the efforts of Kellogg Huber have generated significant public interest. See Exhibit B (collecting

examples of such materials).3

For all of the reasons set forth herein, as well as in the accompanying declaration,

Defendants respectfully request that the Court direct the Foundation to pay Kellogg, Huber,

Hansen, Todd & Evans, P.L.L.C., $392,106.06, which represents the reasonable value of the

services rendered and costs disbursed by Kellogg Huber to date in its representation of

Defendants.

A proposed order is attached

3Neither the "the benefit obtained by the client" nor "the usual a¡id customary charge for
such services" is applicable here. As to the former, fee petitions a¡e ofren filed after a case is
completed. Nevertheless, while Defendants' efforts to date have not always resulted in favorable
rulings, those adverse decisions are being appealed; "[t]he benefit obtained by the client" will not
be capable of complete determination until those appeals are resolved. As to the latter, given the
unique nature of the proceedings in this case and the time at which Kellogg Huber became
involved, it is not possible to determine a "usual and customary charge," Significantly, however,
Kellogg Huber charged its sta¡rdard rates and handled the case as it would any other dispute of
this nature. See generallyDeclaration of K.. Chris Todd (Sçtember 14,2001).

-6-
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Respectfu lly submitted,

ALAN K. SiMPSON
JTIDITH TERRA
PAUL HAYES

K. Chris Todd
Neil M. Gorsuch
David E. Ross
John H. Longwell
Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.
1615 M Street, N.W.
Suite 400
'Washington, D.C. 20036
Telephone : (202) 326-7 900
Fax: (202) 326-7999

A tt orn qls fo r D efen d an ts

September 14,2001

-7 -
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, a Director of the

Terra Foundation for the Arts, et al.,

Plaintiffs,

JUDITH TERRA, a Di¡ector of the

Terra Foundation for the Arts, et al.,

Defendants.

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attomey General of Illinois,

Hon. Dorothy Kirie Kinnaird

Pl aintiff-Interv enor,

v

ITIDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

ORDER GRANTING THE MOTION FOR ATTORNEYS' F.EES A¡ID COSTS OF
DEFENDANTS ALAN IC SIMPSON, JUDITH TERRA, AND PAUL HAYES TUCKER

The Court having considered the Motion for Attorneys' Fees and Costs of Defendants

Alan K. Simpson, Judith Teng and Paul Hayes Tucker, all papers and materials filed in

opposition thereto, the arguments of counsel, the entire record herein, and being duly advised in

the premises:

IT IS HEREBY ORDERED TIIAT Defendants'motion be, and hereby is, GRANTED.

IT IS FURTHER ORDERED THAT within ten days of enfry of this order, the

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

Foundation shall send to Kellogg, Huber, Hansen, Todd & Evans, P.L.L,C., a check in the
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amount of $392,106.06, payabre to "Keilogg, Huber, Hansen, Todd & Evans, p.L.L.c.,,, for fees

and expenses related to the representation of Alan K. Simpson, Judith Terra, and paul Hayes

Tucker.

Dorothy Kirie Kjnnaird
Circuit Court Judge

Dated 2001

-2-
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IN TIIE CIRCUIT COURT OF COOK COUNTY,ILLINOtrS
COUNTY DEPARTMENT, CHANCERY DIVISION

v

DEAN L. BLiNTROCK, a Di¡ector of the
Ter¡a Foundation for the Arts, et al.,

Plaintifß,

JUDITH TERRA, a Di¡ector of the
Terra Foundation for the Arts, et al.,

Defendants

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILIINOIS, ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Hon. Dorothy Kirie Kinnaird

P I ainti ff- Int erv en or,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

DECLARATION OF'IC CHRIS TODD

I, K. Chris Todd, declare as follows in support of the tr,totion for ettornevs

D

I' I T a member of the firm Kellogg, Huber, Hansen, Todd & Evans, p.L.L.C. I am

also a member in good standing of the bars of New York, Texas, and the District of Columbia. I

served as a law clerk for the Honorable V/illiam M. Taylor, Jr-, United States District Court,

Northern District of Texas (1g72-73),as a trial attomey in the United States Department of

Justice, Tax Division, Criminal Section (lW5-78), and as an Assistant United States Attorney for

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
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the Southern District of New York (1978-87). I also served as Associate Counsel in the Office of

lndependent Counsel for the iran/Contra Matter, as head of the White HouseÀ{ational Security

Council group (1987-89).

2- I have been lead or co-lead counsel in numerous matters in federal and state courts,

including complex antitrust, commercial, RICO, securities, contract and tort cases. I served as

head of the litigation section of the washington office of Johnson & Gibbs, which was a three-

hundred person law firm.

3.. I am responsible for supervising the work performed by Kellogg, Huber, Hansen,

Todd & Evans during its representation of Judith Terra, Alan K. Simpson, and paul Hayes

Tucker in this matter. The following attomeys at my firm, among others, also represented Ms.

Terra, Senator Simpson, and Dr. Tucker in this matter: Neil M. Gorsuch, partner, David E. Ross,

partner, and John H. Longrvell, associate.

4. The aforementioned Kellogg, Huber, Hansen, Todd & Evans attomeys, among other

attorneys and legal assistants, spent a total of 1,241.5 hours representing Ms. Terra, Senator

Simpson and Dr. Tucker in this matter.

5. My firm typically bills clients for time spent on their matters at hourly rates. Our

parhrer rates - during this engagement - ranged from $325 to $450; associate rates ranged

from 5235 to $285; and legal assistant rates ranged from $75 to $145- These rates are

comparable to, if not significantly below, the rates charged by other firms in analogous cases, and

were established as the market rates for individuals based upon their skills and education.

6. At the firm¡s standard rates, multiplied by the hotus expended by each of the

professionals who worked on the matter, the iotal fee request for the services provided by

1
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Keilogg, Huber, Hansen, Todd & Evans to date is $355,282.50. I regularly reviewed the time

records for this matter, which were provided to the client on a monthly basis, and attest that the

hours of service provided were reasonable and necessary in support of the work on behalf of

Ms. Terra, Senator Simpson, a¡d Dr. Tucker.

7' In addition, Kellogg, Huber, Hansen, Todd & Evans incur¡ed expenses in the amount

of $36,823'56' I ¡eviewed these expenses and attest that the expenses incurred were reasonable

and necessary in support of the work on behalf of Ms- Terra, Senator simpson, and Dr. Tucker.

8' The total request for fees and related expenses for Kellogg, Huber, Hansen, Todd &

Evans on behalf of Ms. Terra, Senator Simpson, and Dr. Tucker in this matter is $392,106.06.

9' Once Defendants' Motion for Leave to Submit Fee Statements Under Seal for /n

CameraReview is entered, Defendants will submit detailed billing statements of the services

rendered and out-of-pocket expenses incurred by Kellogg, Huber, Hansen, Todd & Evans on

behalf of Ms. Terr4 senator Simpson, and Dr. Tucker since June zz,20ol.

l0' The statements to be submitted once a sealing order is entered include the date of

service rendered, the person rendering the service, a detailed statement of the seryice rendered,

and the amount of time spent providing the service.

I declare under penalty of peq'ury the foregoing is true ar¡d correct to the best of my

know-ledge.

Date: September 14, 2001

-3-

K. Chris Todd
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Keì.1ogg, Huber, Hansen, ?odd & Evans, PLLC
l_615 M Street, Ni,g

Suite 4oo
Washington, ÐC 20036

June
Tnvoice #

30, 2001.
200L0GS3i

Terra Foundation for the Àrts
c/o Verrler, Liipfert, Bernhard, Mcpherson
& Hand
901 L5E.h Street, NW
SuiÈe 7oO r
'riasì'ringcon DG 2OOO5-23 OI
ÀEtn: Leonard Garment, Esguire
Re: U.S.Ð-C. Litigation - Terra' Foundation for the Àrt.s
l'latter #: 30L5-01402

Prof,essionaL Services

o6/22/ZOO1 KCT

Ì

'll -)'llra

Conference with NeiL
telephone conference
Gorsuch, and Leonard
conference with Neil
Scott Àttaway.

Gorsuch,-
with Neil-
Garment;
Gorsuch,

6.50

3.00

¿ Rn

4.75

7.50

6.00

and

NMG

06/23/2oOl_ KcT

SI(A

Review mat.eriaLs; at.t.end
conference.

telephone

SKÀ Conference with Chris Todd,
Gorsuch, .F+d Dqv[d Ledgcky;

¡ REDACTED I

Neil-
research

forReview materials in preparat.ion
fiìing TRO in Chicago

Research REDACTED 
II

; draft summary of åases.

06/24/2001 Nìqc Review materiars from Leonard

;ril ïå: Fi:il:i :' ffiii*ï' ;i:ï" " "
John Longweì.J..

'rHL i:ï:i:"Ëniil'i;El'ïo*',Tlrf .Ël=",.i,
on REDACTED ..

3.00
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Terra
U. S.D

o6/24/zoot 
;i3:tr"ad 

memorandum in

Foundation for the FJÈs
C. Litigation - Terra Foundation for the Àrts 'June 30, 2001

3 015_ 014

o6/2s/2001 KCT ,Telephone conferences with Neil
Gorsuch, and John LongwelI; dictate--
_àf-f.i.da.vit-,of .Al-an K : --Simpson,- review
materia,l-s in preparat,ion of .

TR.O-Chicago federal court; telephone
conference with John Longwell;
telephone conf,erellce with Laurel
BeLl-ows; teLephone conference with
PauI Hayes lucker; teì-ephone
conf erence with Donald RaÈ,ner;
review À1an K. Simpson's affidavit;
review PauI Hayes Tucker's affidavit -

support of

ïJnt: r s

2.00

13.00

3.50

13.50

1. 5'0

2. 00

NlqC Prepare tempor'ary restraining
papers and ,various conf erences. same.

JHL

order
on

SI(À Research REDACTED

Draft. and revise declaration of paul
Tucker; review l_itigation document.s
and ocher material-s from DonaLd
Ratner; research various legal
Íssues for TRO

BMI'l Conference with NèiL Gorsuch,-.
arrange scheduLe for paralegal
resources in anticipat.ion of filing
TRo; Èeìephone conference with C. :

Smith regarding summons and civil
action sheet

JAR Proofread memorandurn.TRO. in support of

06/26/Zoo:- KET " Telephone conference with Laurel
BeLlows; Èelephone conference with
Leonard Garment; multiple
conf erences with 'Neil- .Gorsuch;
review À1. an Simpson' s af f idavif ;
teJ.ephone conference with paul Hayes
Tudker, and John Longrwell; edit pãul
Tucker'.s af f idavit o\¡er the phone
with John Longwell-; conf erence wit.h
,ludith Terra regarding REDÀCTED

; telephone conference

2
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Terra
U.S.D

Foundation for t.he Airts
C- Litigation - Terra Foundation for the Arts

June 30, 2OO1
3015_014(

TI c)ììrq

with LaureL Bellows, NeiL
and Joh¡ Longiwell; prepare
hearing (review historical
materiaLs).

Gorsuch,
for TRO

t

06/26/200:- Nt"tG prepare te.mporary restraining order
papers and conferences on same.

SKÀ Research I

¡ REDACTEDI
conference and exchange

emails with l{eiI Gorsuch; review and
comment on draft TRO brief.

O Eñ

8.25

15.00

8.25

5. 75

5.50

5.50

.IHL

BlviM

LTÀR Proofread and
in support of
materiaL s .

cite-check memorandum
TRO; organize research

Revise declaration of PauI lucker;
review documents and draft fact
section of lRO brief; research
various legaI issues .and draft
section of TRO brief on irreparabJ-e
harm.

Cite-checlc and edit rnemorandum in
support of TRO; review court ruì.es;
Lelephone conferences wit.h Bellows e
Bellows; review summons and
complaint -

scD Cite-check the TF.O memorandum; .

col-Lect. rhe exhibit and affidavit
documents; prepare clean copies of
the documents for exhibits; review
facts and confirm the cites Eo
uniform format and style; proof the
memorandum.

Cite-check motion for t.emporary
restraining order; rewiew federal-
and local court rules regarding
service of process; perform inLernet
research regarding def endanE.s 1

of f icial t.ítl-es.

r¡M

JÀl^l Assist with cit.e-checkinq of TRO.

3

5.00
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U-S.D
Foundation for the Arts
C. Litigation - Terra .Foundation for the Art.s

June 30, 200:
3 015 - 011

I.J 
^ì 

r

06 /26 / ZO O l- RHC Compile , organi z'e , and redactexhibits in support of motion for
2.00

13 - 00

12.00

3.50

16.50

06/27/zAo:- KcT Conference wirh Neil Gorsuch;

i::;i:ïi: ;:ï:;í:i:.":i::,::H wi,hNeiL Gorsuch, John Long-welL, andLaurel Bellows i review decla_ration
of paul Hayes Tucker; teÌephone
conference.with paul_ Hayes Tucker;
telephone conference w:-ln LarryLivinson, .rrg Emj_ly. Murphy regårding

.conferences in Chicago; *ultipLe
conferences with Neil Gorsuchl ana

'with ,.Tohn Longwelì., and Laurel
Betlows; teleþhone conferencÀ-witfi
Neil Gorsuch, John Longwelì, .rd--.
Marsha WoIf ; teJ-ephone conferencewi!h LaureI Bel_Lows, NeiL Gorsuch
and .lohn1 Longwelì. regarding
St.ephanie l"jarshalL .

conferences regarding sa*ã:.

REDACTED ; e4change
-: - :iåå:;,*ålnuTåÈl ffå=;:i¡,:.i'u* and

Coordinate and revise decl_araiions,-
revise fact. secÈion of TRO brief;prepare comp)- aint ; proof documents ,.obtain-verif ica.tions f rom ,ludith
Terra; fina)- proofreading and
preparat.ions for filing.

LTHL

j

4
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erra
.S.DU

Foundation for the .Art.s
C. Litigarion - Terra Foundation for the Arts

,June 30, 2001
r u15 _ 0l-4

06/27 /200a Bluvt CÍÈe-check, proof, and edit
memorandum of Ìaw,. prepare andreview notice of molion, civil. coversheet, sürTìmorls; edit coipl_aint,
1i¡ltorandlm; prepare exhiLirs; edirtno.ex and cover to exhibits, pr_pår"for filing with rhe .ol.,ii andservice; telephone 

"ort.=.rr""= and
1-Tlil communicarion with Marsha
1,lo1f .

TRO and

for
proof
support

discuss

Ilor:rs

t>.¿5

b. UU

7.00

o '1 tr

4.50

18.00

3.50

3.00

.TMB

SCD

I"lRD

JAI^I ÀssisË with cite-check ofpreparation of exhibits.

REDACTED

case wíth John i,ongwel_l-.

Creat.e case binder; proof briefs;
creaE.e' civil Covg¡ =Èeut; coordinatelogistics wirh Iocal .ol-,r,="i-i;-"--"
Chicago

Cite-check thg ?RO memorandum;collect rhe exhibir and 
"iiiäårttdocument.s; prepare clean copies of .the docu¡nents f or exhibits;'=".r:.*,

facts and confirm the cites touniform format. and styl_e; proof thememorandum.

l(Àl'{

06 /28 /2oor KcT

Cite-check fact section,. organizeexhibits; prepare exhibir Llst.
Cite-check and rewiew subs.equenthistory of cases .cited in motiont.emporary restrai'ning order.

for

RHC Compile, organize, and redact'exhibits in support. of motion
temporary restraining order,.

ì- - and cite-check *"*orãndum in'. of motion for TRO.

LRl"l Research

Travel to Chicago for emergency
hearing before Judge Bucklo;
conferences with all particípants
effort ro compel TRO filing;

5

1n

r_9.50
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Terr
-U.S.

a Foundation for the ÀrtsÐ'c' Litigat'ion - Terra Foundation for the A¡Es
June 3 0, 2O0l

I 
^- -J ur5_014

lìnr rQ

conference wiLh NeiL Gorsuch, LarryLivinson, Leonard C"rrurrt , 
"nOLaurel Bellows at BeIlo*"'c ËeÌì.ows;appearance in federal court, pr;;;;åTRO to be fil_ed in Cook CounryCircuit, Court. Chancery ¡i.rision

Ill"lG Travel- t
for and
hearing;
court.

SI(À Research and draft
Gorsuch regarding

o Chicago, Illinois; prepareattend federal_ courr.
prepare papers for state

e-mail to NeiL
REDACTED'

21.00

L.¿5

7.00

9.75

14.00

8.00

):25

11.75

JHL Research issues of 
RED,A.CTED

for TRO; provide assistance onvar.ious projects to team in Cfiicagà.-
BMM

JAW

Qs /ze /2ooL Kc?

ÞËrr!

LR]U Reèearch

REDACTED

Cite-check, 
. proof, and, edit.

memorandum, motion; prepare
exhibits; telephone è.rierences withB.eLl-ows f irm; research.

Assist with cite-checking TRO andmotion; prepare of exhibíts-
Compile; organize, and redactexhibits in support of mot.iontemporary restraining order;and cite-check memorandum inof motion for TRO

for
proof
support

research

r,onsuerl ; ar"tr"å:;:;:"ä*n'rohn
summari zíng hoÌdÍngs 

. of key cases.

Conferences with Leonard Lar*ent,
_I"iJ Go¡such, LaureI BeLLows, andJoel Bel-lows in Chicago; file TROmotion in Cook County Circuit Court(Judge Kinnaird); -pp"-, ar TROmotion hearing; consult with Neil

6
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Terra
U.S.Ð

06/25/ZOOt ìÌMc

;IHL

'.Ï}"lB

.Ï]vi3

.ÏMB

.l-J"18

.TM1)

Jl"lB

'fMB

,fMB

Foundation for t.he Arts
C. Litigation - Terra Foundation for the Àrts

uTune 30, 2001
3 015 _ 01{

l-ìt1r

Gorsuch, Leonard Garment, LaureL andJ"q1 Bel-Iows regarding nåxr sreps.
Prepare for and attend slat,e courthearing; return to Washi"gt"", -J.ð

Research REDACTED

15.50

2.00

A tFor professional serwices rendered
ÀdditionaÌ Charges :

aG /23/2ooL KcT Facsimile

NMG Lexisr/wexis - N. Gorsuch

Federaì. Express ïnvoice # -5-041-48395 - )"1. Wolf

Lexis/Nexis - N. Gorsuch

Westl-aw - S. Àttaway

I4estlaw - J.. Longqeì1

Tqrp Help- Legalsource Inv#
6 /zs-7 / oJ / ot

DupJ- i cat ion

Facsimile

i,lestlaw - ,J BartLow

Ðuplication

Facs imile

DupÌication

Dupì. icati on

Dupl- icat.ion

Dupl ication

NI4G

}TJYIG

st(À

'JHL

BJ.0vl

381.50

01-558

2'5.00

L0.87

13.54

11. 09

.¿r1. ¿l

_ 505.71

977.50

5. 00

1.50

l1l tr14¿J, Jl_

0.50

1.00

0.30

0.40

2.70

7

,ïÌ48
0.30

16di-002977



u.s.D.c

06/zs/2001 MB

MB

l,IB

.MEl
¿]u

1,{B

MB

l,{B

06 /26 /2oor KcT

KCT

KCT

KCT

KCT

:

IVMG

NI4G

NMG

SK.A

U}1L

. ;rHL

Terra Foundation for the Arts
Litigation - Terra Foundation for the Arts

June 30, 2OOl
-jur5_01_q

0.60

36.60

JI{L

,IHL

Blvlt{

Bl'0'{ Ðuplication

BMM DupLication

Duplication

Dupl icar i on .:

Duplication ,'

Duplication

Duplication

Dupì. icat i.on

Dupì.icat.ion

Facsimil e

r acsl_mIl_e

Duplication

Dupl-ication

DupLication

Lexis/Nexis - N. Gorsuch

Lexis/Nexis N Gorsuch 
-

¡edera_l E>q>ress Invoice #612-81-5-855 - Marsha woLi

l{estLaw - S- .AtLaway
..jt acstmtl_e

Facsimile

¡ acsl_mLI e

Facsimi l e

Local transportat.ion -fnv# 12859o!z7s for M.s Hayes Street
Cab- Red Top,
Nemith ro izoo

Ì
I ¿ trñ
-¡.JV

Áa l ñ'v¿!JV

12.00

. 6.40.

4 .20

20.50

20.50

54-30

301.L0

40.0,1-{
26.7 .47

297 .7 B

'13 .54

657.42

2.50

4.00

4.50

5.00

?r o:

2.70

I

15.40

16di-002978



Terra
U.S.D

06 /26 /200l. q,t3 DupLicar.ion

.IMB Duplication

JJ"]B Facsimil'e

MB Facsinile

l"t3 Duplicat ion

MB Duplication

MB Duplicarion

MB Facsimil-e

. MB Fåcsimile

MB Facsimile

MB Duplication
':

MB Facsimil_e

.SCD Dupli.cation
.

SCD DupJ.ication

sCD .Duplicarion
.:

SCD Duplicario-n

XÀM Lexis/Nexis : K.. l"tcEwen'
.,.',' Gt'Ì Facsimile

JÀW'- Duplication

JÀw Lexís/Nexis - J. Woodson

LfÀW Westlaw - J. Woodson

. LlÀW Dupl ication
o6 /?'7 /20Ot NMc Long Disrance

FoundaLion for the Àrt.s
C. Litigation - Terra Foundation for the Àrts

June 30, Z00l
3015_014(

l.rll^rì l nl.

0.40

8.'70

14.00

. 13.00

. o. zo

0.40

7.50

0.50

24.00

7.50

1.20

1..50

17.00

) a.n

0.30

13.l_0

86.00

5.00

J.5U

251.00

130.48

2.70

2.90

9
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Terra
U.S.D

Foundation for the .Arts
c' Litigation - Terra Foundation for the Àrts 'June 30, 2O0l

ru15_0lq
)

A

o6/27 /2001 tvMG

NMG

SKÀ

SKA

.Ï]IL

;rHL

.THL

. .JHL

JHL

BMM

BMM

.. JMB

,JMB

,JMB

.fMB

MB

lvIB

Long Distance

Lexis/Nexis
'ttrestlaw - S. Àttaway

Lexis/Ñexis .- S. Àttaway

Ðuplication

uuplt cat t_on

Duplicarion

WestLaw - J. Longwell

ljupl ]- cat ]-on

Duplication

Long Dist.ance

Lexis/Nexis - B. Murphy

Duplication

Duplicat.ion

texis,/Nexis - .l BartLow

Westlaw - J. Bartlow.

l.acs]-mt__Le

Facs Ími I e

1.50

14 .43
T

133.66

L99.00

:3 .90

.^'.-. ö.lu

1.20

153. 65

¿.¿l)

0.20

1.50

2'7 8 .51
(

1.00

0.30

10.00

595.31_

5.00
'

5.00

l_2_.4 0'

2.70

L7.60

0.40

4.50

MB . Duplication

SeD'- Ðupl.ication

SCD Dupl- icar ion

SCD Dupl i cat i_on

SCD Duplication

10
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Terra
U.S.D

06/27 /20Ot scD Local
Ïnv#
I -*-]Jcll.LË

o6 / 28 /2oot

Foundation for the -A-rts
c. Lit.igation - Terra Found.ation for the Arts

June 30, 2001
3 0l_5_ 014

Àmnr 1.

transportation- Cab- Red Top
128590827 S .to/from :t729 virg-inia 51.q1.

0.60

5,10

). /u
1.10

4.8q

47.50

1-10

171.00

97.80

285.00

1.10

0.80

33. s0

.7.20

1.80

,q 2a¡

*RÐ Duplication

¡ilRlJ. DupIÍcation

MRD Duplication

l'lRD Dupl i cat ion

l'lRD Duplication

i(ÀlY Lexis/Nexis .- K. l"tcEwen

FÀX Long Distance

Gl^¡ Dupl-icat ion

Gl^l Duplication

JAW Lexis/Nexis - ,-7. Woodson

JÀW Ðupl_icat.ion

.Dup:lication

RïC Duplication

RHC Duplication

RllC DupÌication

KCT Local transportation- Cab- R.ed
Invf 12859 08275 to ¡¡ap

SFB.- FacsimiLe l

¡ilqG Airf are, Ðitters
Gorsuch - Trip

Nl'tG Lexis/Nexis - N

Club Inv.
to Chicago

ToP

7/L3/or N

t8.00

1,391.58

23.54

71]'A < ?

695.34

SKÀ l,testlaw - S

JHL Ï,lestlaw - J

Gorsuch

Àt.taway

longwell

11
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oundation for the Arts
Litigation - Terra Foundation for ihe Ãrts

06/zB /zool BMt"t Dupliearion

BMM Duplication

F
c

Terra
U.S.D June 30, 2001

. a ^- -¡ u-15 _0I4

Bl"1l4 Loca1 t ransportation_
ïnv# 12859082?5 for Munited Àir ro IGTHTE

Cab- Red Too
Nemith from

2.30

64.10
+

53.25

26 .34

7.00

r..50

0.20

2 -40

Bl{l"i LocaL transportation_ Ceb_ Red,Toptnv# t2B59OBZ7S Temp Cab Home for M.Nemith

BMlvl Dupli cat i on

.TMB' Documen!.g"Iivery_ WashingLon ExpressInv# 2106s_10821 to Terra Res

,ïJvlB Facsimi I e

Jì"18 Duplication

IvlB Duplication

G'tÌ Dupli cat ion
.fAW 

. 
Duplication

RIJC Duplicarion

R}lC Duplicarion

RHC LocaL transportaÈion_ Cab_ Red Toprnv# J-28s908275 to TÀÐ --r

RHC Duplication

RHC Duplicarion

RHC '- Duplicarion

RïC Duplication

R}iC .Duplicat.ion

RHC DupJ.icat.ion

RHC Duplicat.ion

1
(

5r,

¿n <ñ.

l_8.00

36.o0

57.18

1.80

1.50

0.4I

7 .50

4.50

? qn

4.50

t-2
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Terra
U.S.D

Foundation for the Àrts
C. Lit.igation - Terra Foundation for the À_rts

June 30, 2001
r ur5 _ 0L4

mfìì ì rì.1-

06/zB/zoo:- RHe Duplication

RHC DuplÍcation

RHC Duplicat.ion

06/29 /20ot JHL ldesrLaw - J - Long,veIl

Jt'iB Dupì. icat ion

MB. DupIicaE.ion

06 /10 / 2001 M"ic Lexis/Nexis - N.- Gorsuch

TotaI costs

Total amount of this bill

Tinekeeper Summary

K. Chris Todd
NeiI M. Gorsuch
Scott K. Àt.t away
-i. uoÞn H. Longwelì.
Bernadette M. Murphy
Jonathan A. Rabkin
Jarnitha À. Woodson
Jessica M. BarE.Iow
Kathy A. McEwen
Michelle R. Dawse¡
Subash C- Ðalai
R, HeaÈh Carver
LeIand R. MiLl-er

P=l.e

lì r^. v.l-u

a qñ
+_'Jv

5.. BD

1,099.24

29.50

3.60

224' .2s

s10,9?8.61

s112, 643 . 61
+

$33, 075.00
$30,000.00
s8, 1 22 -50

$13,395.00
$5, 03 8 -.?5
$1,3 43 .15
$4,255.00

$690. 00
$t.,150.00
sl.,12r.25
$1, 437 . 50
$1,417 - 50

$618.?5

73_50
80.00
28..50
57.00
34.75
lô tc

37.00
5.00

10 ..0 0
9.75

12.50
13.50
-L25

450.00
375:00
285.00
235.00
145.00
125.00
1L5. 00
115.00
115. OO

115.00
115 . 0o
105. 00
75.00

L3
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Kellogg, Huber, Hansen, Todd & Evans, PLLC1615 l,l Street, NW
suite 4oo r:'

Washingt.on, DC 2 003 6

July 31, 2001
Invoice # 200107?Ol

Terra Foundation for the Artsc/o Verner, Liipfert, Bernhard., Mcpherson& Hand
901 15th Stre.et, \tW
Suite 7oo
Washington DC 20005-2301
Àttn : Leonard Garment, Esg-uire
Re: .U.S.Ð.C. Litigation - Terra

¡'oundation for the Àrtsl"iatter #: 301S-0I402

Professional Seryices

01 /ot/2oot KcT

t

Te).ephone conf erence wiÈh NeiL
Gorsuch; review historical documents
-i-n_preparation for JuÌy 2 hearing
before,Judge Kinnaird.

lJ ¿-rr r

7.00

d.-L. ,' L2.00

13.00

4.00

6.50

NMG . Conference with Chris Todd, €tprepare papers for st,ate court
hearing -

KCT07/a2/20Or ?elephone conference with Joel
Bellows,- 'conf erences .with Laurel
Bellows, Joel Bel1ows, and Leonard
Garment at ÊelLows & Bellows in
Chicago; telephone conference withNeil Gorsuch and John Longrwe11
regarding hearing and objection
Process.

Conference with Chris Todd, John
Longwell. et a1. regarding hearing
and object.ion probess; memorandum
regarding same.

¡Tl'tG

;fHL Research

REDACTED

t t elephone

16di-002984



Terra
U.S.D

Foundation for the Àrts
c' Litigation - Terra Foundation for the Arts

July 3t, 2O0t
¡ u_rs_ 01.4 0

l-)tlrF

LRM Discuss case wit.h "John
research

REDACTED

regarding options with
and Neil Gorsuch; draft
litjgation options.

Lonq"well.

conf erence
Chris Todd
outl, ine of

?

I
¡

-t

¿ (n

J,5U

8.00

4.50

r.25

1.00

o7 /03l2001 KCT Conference with Neil Gorsuch, John
Longwel1, Larry Levinson, and
Leonard GarmenÈ regarding hearing onJuly'2 and next steps,- conf erence
with Neil Gorsuch, and John
Longwel-Ì; telephone conf erence with
Joel Bellows, Neil Gorsuch, and John
LongweL1.

¡IMG Telephone conference with
group; outline responses.

working

LTHL Telephone conferences with Leonard
Garment, Chris Todd, Neil Gorsuch,
et al . regarding )_!tigation options;
research REDACTED/

irems for ruly , ¿.Î:;;:,r:n""u.
conference.

LRIY Research 
REDACTED

. draft memorandum to John Long:welÌ
sumrnarizÍng findings.

KCT Telephone conference. with NeiI
-- Gorçuch, and John Longrweì_1;

telephone conf erence "i-ufr JoeI
Bellows and Laurel- BelLows

07 / 04 /2ooL

NMG

,IHL

i

Telephone conference wiLh working
qrouP. .

Telephone conferences regarding
Iitigacion options with Joel
Bellows, J,aurel BelIows, Chris Todd,

2
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Tor--¿ç4¡É

U.S.D
Foundation for the Arts
c' Litigarion - Terra Foundation for the Arts

,JuJ.y 31, 2001
rut5_0140

lJnr r

a7 /os/zolr KcT

ÐER

JHL

o7 / a6 /zool KCT

NMG

DER

JON

and NeiL Gorsuch; reseerch
.FjPDACTED I

Conf erence wit.h John LongwelL;
telephone conference witñ JoeLBelLows, and John J,ongnuell;
telephone conference íiti.-l,"onard
Garment, Larry Levinon, John'l-'ongweLl , and Joel Belle¡rs,. reviewdocumenÈs; conference with DavidRoss, and John Long-welI.

and John
review
outline

3.00

5.00

L2.50

1.00

B. ?5

4.00

Conference with Chris Todd
Longwell regarding sEatus;
pLeadings and transcripts;
potenEial issues.

Draft. speaking points for telephoneconference; revÍew tape of boaiA
meeLing; research nfnaCfnn 

r

Te).ephone conference with John
Longweìl_; t.el_ephone conf erence withNeiL Gorsuch, and John Longuell;
review draft letter from Leonard.,
Garment; telephone conference withNeiL Gorsuch; telephone conferencewith John LongwelL; review
hisLorical documents ; conferencewith Neil Gorsuch, ,Jide NzeLbie,
John LonweJ_1, and David Ross.

Conference with Ðavid Ross, John
Longwel1, Chris Todd, êt al.
Conference with Chris Todd; Neil
Gorsuch, John tongwel_I and Jide

'- Nzelibe regarding status; reviewpleadings and transcrÍpts; research
IREDACTED ,

Research REDACTED
confererce with Neil Gorsuch, John
Longwell and David Ross on who toproceed on Terra Foundation matter.

3
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lerra
U.S.Ð

Foundation for
C. Litigation

the Àrts
Terra Foundation for the Àrts

HñìI l'a

July 31, Z0Ol
r u-t5_ 014 C

t

o7 /o6 /20o), JHL Contact professor Brody and discussbackground and decl.r.iion; draftletter to Therese Harris 
";";;;;;"gHal Perkins interview; provide

background Eo Ðavid Rosè and JideNzelibe; discuss motion for Leave toadd countercLaims and parties;
review cases and st"t.,rl"= on

REDACTED _,' conf erence withChris Todd, ñëfl Gorsuch, JideNzelbe, and David Ross

0'7 / 07 /2A0:-. DER R.esearch REDACTED

JHL Review litigarion marerials anddraft counterclaims.
, -.:.

0'7 / 0B /200J- KCT Review .hist.oricaL documents.

DER Research REDACTED I

draft insert regaroing same.

JON Research legal_ issues;
of motion to amend_

begin draft

8.00

4.00

5.00

1.00

4.00

5.50

4 .50

L1. 00

4.00

7.50

JHL Review litigation materials
draf t countercl_aims.

and

a7 /09/2OoL TìFÐ

JON

,J1{L

l

Re s e arch REDACTED ,,

draft insert regarding same;
conference with Joh¡l Longwell
regarding same; review fiLe
regarding earLier proceedings.

Research on REDACTED; : ¡tr=ft
of mot.ion t,o amend to add .' 

s4qÀL

counterclaims; review documents andprocedural history of case

Conierence with Larry Levinson
regarding mediaEion materials;
teìephoone conference wÍth Don
Ratner to discuss needed documenE,s
and baçkground material; revise
countercLaims,. review transcript
from July 2 hearing.

4
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Terra
U.S.D

TIrD

Foundation for the Àrts
C_ Litigation - Terra Foundation for the Arts

,July 31, 20Ol
3015_014C

l-.¡ ^ì r

Conferences with Neil Gorsuch, ,JohnLongweì.1, and Jide Nzel_ibe regardingobj ections; draf t same,. research
same

Draft motion to amend; finish
memorandum in support of motion toamend; drafc proposed order;
conferences with.David Ross, JohnT'ongwel-l_, and Neil Gorsuch todiscuss strateg-y in Terra Foundationcase; research and review of
proceduraJ- history of case and
background facts.

John '0.75

9.00

Q ltr

/.>u

3.00

+

,lON

JHL

07 ltt/zoot KcT

NI\TG

DER
J

Review count.erclaims mot.ion,. reviewfairness hearing insert to brief;revise counterclaims; discuss andformuLate outl_ine for objections
brief; discuss HaL perkins interviewwith -Àttorney General_s of f ice;coordinate Theodore Stebbins l-ett.erand revisions; telephone ccnferencewith Professor Evel_yn Brody
regar.ding decl_aration and ð.ompiì_ematerials.

(,

Telephone conference with John
LongweJ.l regarding case; telephone
conference with Neil ,Gorsuch, - 

DavidRoss, and John Longwel1,. review
documents; telephone conference wiÈhNeil Gorsuch

Review and revise ouEIine,- confer9lces wiEh D-;iã-R;å", .lohnr,ongwell, et aI regarding motionpapers; telephone conference with
unr]-s'I'od.d

Confere.nce with Joh¡ Longwell
regarding st.at,us ; draf t obj ections ,.research same; telephone córrfurencåwtih Chris Todd, Neil Gorsuch, and
John Longwelì_.

5

12.75

16di-002988



rst¿d
U.S.D

Foundation for the Arts
c' Litigation - Terra Foundation for the Àrts

July 3Ì, 20OI
rur5_0140

01 /17/2001 JON

.IHL

)7 /rz/zoot KCT

Chris Todd,
Rnc.

Telephone conference with professor
Brody on Terra case; review and editmotion to amend; start, research 

""--REDACTED i

Todd, Ðavid
on ideas for

1ìorrrq

6.50

5.50

0 .75

1.00

l¿. ?c.

12.25

Ðiscuss objections with David R,oss,Neil Gorsuch and Jide t¡zebiie;
.teJ-ephone conf erence wiÈh with JoelBellows regarding Stephanie ìlarshallinr.erview and Lirigarion *urlri.f r,draf E response, E.o ÀtÈorney Generaloff ice regarding Ha1 perkins interview,.t.elephone conference with Chris Toddregarding brie! and int.erviews;¡esearch REDACTED

telephone conference withNeiL Gorsuch, and David

Telephone conferences with Neil
Gorsuch, David Ross , John Longweì_l ,and Leonard Garment,. conf erences
with NeiI Gorsuch, David Ross and,foh¡ Longwell.

ÌtÎMG Conferences with Chris
Ross, and John LongwelL
obj e ct ions

JON

Conference wit.h Chris Todd, Neil
Gorsuch, John Longwell and Jide
Nzel-ibe regardÍng stat.us; draf tobjections; research same.

Resqarch REDACTED ,'; research
on

, draf t portion of mot.ion
on substantive claims; review Brody
declaraEion maEerials,. conference
with Chris Todd, Neil Gorsuch, John
Longwell, and David Ross regarding
ÞLc1 LU5.

6

16di-002989



'Forr¡
U.S.D

07 /12/zoot JHL

a'7 / t3 / 20 01 KCT

NMG

JHL

Foundation for the À¡ts
c. Litigation - Terra Foundation for the Àrts

JuIy 31, 2001
3015-otso

Telephone conferences with professor
Ey:ffn Brody, , Ðon Ratner, JimWiLson, Leonard Garment, and.JoeL
Bel-lows,. conf erences with Chris
Todd, Neil_ Gorsuch, and David Ross
t o discuss brie_f ; _ 

review pLeading-
index from Jim Wilson,. ,uii.*
documenÈs received from Don Ratner;draft facts on Theodore Stebbins andStephanie Marshall conflict ofinteresc for objections brief;
research and draft section on

REDACTED

Conf erences with Neil_ Gorsuch, DavidRoss, and John Longweli.; conferenceswith Leonard Garment, Larry
Levinson, local counseL, NeiL
Gorsuch, David Ross, Jide Nzelibe,
and John Longrweì.L,. rewiew documeiltsin preparation for interview ofFloyd Perkins.

obj ections

Hrrrrrc

ö.5U

1.75

r .25

10.25

q ttr

b.5u

+

(

Conference wich team on
and countercLaims

DER

'JON Research on
on

Conference with Joh¡ Longwe)_I
regarding sËatus; draft objections;
research same; conferences with
Leonard Garment, Larry Levinson,
ErniJ-y Murphy, Chris Todd, NeiI
Gorsuch, John l,ongwel_1, and Jide
Nzelibe regarding status.

REDACTED i TESEATCh

; drafc portion of motion
on *substantive claims; review Brody
decLaration naterials; conference
with cliencs REDACTED

lnterview PauL Tucker REDÄCTED
; revise section of brief

on wast.e of corporate assets,.
conferences with Leonard Garment,
Chris Todd, and Terra team regarding
Floyd Perkins interview,

1

16di-002990



Terra
U.S.D

Foundation for
C. LitigaLion

the Arts
Terra Foundation for the Arts

JuÌy_31, 2001
3015*0140

,IJ
-)l ìì. ê

counterclaims and
s ett l-ement .

objections to

07 /14/2ÐAI DER Draf t obj ect.ions; research same.

JON Draft l_ist. of issues to
by decLarant s ,' research

REDACTED i

¿ )(

be reviewed 5.50
on

2.50

1) l<

¿ çô

12.50

..ÏHL Review cìocuments received from Brian
Crowe; compile documents and
questions for Fl_oyd perkj-ns
interview.

o7/15/2o0r Kcr prepare for examinar.ion of Àssistant
Àttorney GeneraL Floyd perkins;
conference with D. Ross regarding
c =mô

DER Draf t. obj ections; research same,-
conference with John LongwelI
regarding status ; conf erét ce wit.h
ChrÍs Todd regarding status;
conferences with Leonard Garment and
Suzie Garment regarding status

JHL Compil,e outline of questions and
document binder for Floyd perkins
interview; review and edit draft
ob j ect. ions .

07 /16/200r KCT Telephone conference with Leonard
Garment; LeLephone conferences with
David Ross and Joh¡ Longllell;
telephone conferences with Leonard
Garment, David Ross, and Joh¡r
Longwelì.; travel to Chicago; attend
intqrview with AssistanE. Àttorney
General Floyd Perkins before Thomas
foppoLlo, Àssistant, Àttorney
General; telephone conference with
David Ross regarding the int.erview;
discuss same wit.h John Longwe1l.

Draft objections; research same;
conference with John Longwell
regarding status; conference with
Chris Todd regarding status,.

I

1lîÐ 13.75

16di-002991



Terra
U.S.D

Foundation for the Arts
c. Litigation - Terra Foundation for the Arts

July 31, 200I
3015_014C

telephone conference with Laure}Bellows regarding status; telephone
conference with Larry Levinson
regarding same.

Review Brody Affidavit.; research on

REDACTED

Conference with Chris Todd inpreparaÈion for Fl-oyd perkins
interview; conferences with various
counsel-; part.icipate in int.erview ofFloyd Perkins.

Telephone conference wirh Leonard
Garment; telephone conference with
Leonard Garment, David Ross and JohnLongwell regarding interview with
Fì-oyd Perkins; teì.ephone wirh LauraBellows, David Ross, and John
Longwell; telephone conference with
David Ross

Ðraft objections; research same;
conference with John Longwell
regarding status,. conf erence with
Chris Todd regarding status;
t.eì-ephone conference wiE.h LaureI
Bellows regarding status; t.elephone
conference with Larry Levinson
regarding same; teLephone conference
with Emij-y Murphy regarding status.

Draft and revise counterclaims;
draft. Paul Tucker affidavit;
t.elephone conference with Laurel

.- Bel-lows regarding interview and
objections; compile exhibics for
ob j ect ions ..

Conference with David Ross; cite
check, proof, and edit opposition.

Proof and cite-check objections of
defendants to the proposed
settlenrent; compile, organÍze and

llorlrs

4. 00

14.00

1.50

14.00

13.50

6.25

07 /t6 /zool JON

'JHL

07 /t7 /20ot KcT

DER

JHL

BFlM

(
'., .::.

I

RHC 11.50

16di-002992



lerra
U.S.D

Foundation for
C. Lit.igacion

the Arts
Terra Foundation for the Àrts

JuJ"y 31, 2001
t ^- -¡u.l_5_0140

Nlvlc Review and revise objections for
f iLing; conf erences on same,.
conferences with Chris Todd

DER Draf t obj ections; research same,., conference with John Longwell
regarding status; conference withChris Todd regarding status;
conference with Neil Gorsuch
regarding sLatus,. teì.ephone
conference with Larry Levinson
regarding- same; telephone conferencewith Emiì_y Murphy regarding staÈus.

JON Review and correcE Brody decl_araLion.

,lHL Draft John Longweì.1 affidavit
. :.. regarding FIoyd perkins interview;

review Evelyn Brody affidavit;
compile exhibits; edit, review andproofread counterclaims and
obj ecE ions Eo setÈl_ement in

Blnvl TeLephone conference with court;
ciEe check, proof, and edit
objections to proposed settÌemenÈ
agreement; prepare exhibÍcs to
appendices; review motions regarding

proof citation Mat.erials
ïnclusion wit.h Filing.

for
llnrrrc+

10.00

14.00

r.5u

14.50

a7 /tBl200r KcT Telephone conferences with Neil
lor¡uch; Eelephone conference withDavid Ross; telephone conference withÐavid Ross, and John LonErweìl;
conference with Neil_ Gorsuch; multipletelephone conferences wiEh Leonard.
Garment; mulÈipJ.e Èelephone conferenceswith Robert Cummins, Local counseÌ;multiple teÌephone conference with JohnLongrwell ; multiple telephone
conferences wiÈh David Ross, and Joh¡lLongwell,- preparation of objections toproposed settlement and change in Terraby- 1 aws

rt

10

16 .25

16di-002993



Terra
l'l c Tì

Foundation ior
C. Litigarion

the Arts
Terra Foundation for the A¡ts

Juì.y 3I,. 200L
3015_014(

07 /t8/zOOt DMB

ÞLt¡

07 /te/20oL KCT

¡Il"tG

counÈercl_aims ; conferences withDavid Ross and John Longwel-I.

Proofread and cite_check portion ofobjections to proposed setElement;assisr with organizing 
""hi;i;;;-,proofread final.versiõn of briei andinput edits.

Proof and cite-check objections ofdefendants to uhe propoÉed
setElement; compile, òrganize andproof ciration material-ã forinclusion with f iJ.ing.

Muì-tipIe teLephone conferences wit.hRobert. Cummins, local counsel_,.
mul-tip1e telephone conferences withJ?hl Longweìl; tel_ephone conferenceswith Leonard carmenl and JohnLongwelì; conference wich John
Longq¡el1; telephone conf erences wi¡hNeil Gorsuch and Joel Bellows;
telephone conferences with Ðavid
Ross and John LongwelJ.; review
documents and exhibits of case;telephone conf erences with .NeiLGorsuch and Joh¡ LongweJ.l; telephoneconferences with paul llayes Tuckerand John Longrwell; review
counEerclaims

TeLephone conferences with Chris
Todd and Joel Bellows; telephone
conferences with Chris Todd- and JohnLongwell.

lJorrrs

6. 00

14.75

/. /5

1.00

19.75
ÐER .- Revise object.ions; telephone' con{erenc.e with Chris fðaA regardingstatus; ÈeLephone conference with

Leonard Garmenc regardj-ng same,.
conferences with Bob Cummins and TomCronin regarding st.atus; re=*-=.h-.REDACTED

,IIIL Revise and circulaLe REDACTED
to PauL Trrcker, JudiEh Terra and: ALan Simpson; incorporate REDACTED

11

7.50

16di-002994



Terra
U.S.D

D7 /re/20or BMM

01 /20/2007

Foundation for the Arts
C. Litigation - Terra Foundation for the Arts

î prepare for
Chicago counsel.

filing wir.h

July 31, 2001
ruL5_014 0

lf nr

Cit.e 
. 
check, proof , and edit revised ,version of objections to sett.Lementagreement; compiJ-e and assembleexhibit.s to appendices; prepareobjecr.ions and appendicel fðr f iLingwith the courE and service onparcies.

7.00

19.75

7 .25

8.00

6.00

?

RHC Proof and cite-check objections ofdef'endancs Lo the proposed
settlement ,. compi le, organize andproof citarion materialé forinclusion.wirh fil-ing; nrake filingand distribute service copies in 

r
Chicago

KCT Telephone conference wiLh TomCronin, J.oca1 counsel_ ¡ celephone
conferences wiLh Robert Cumnrins,
David Ross, and John Longwell_;
mul_tiple telephone conf eiences withRobert Cummins; t.elephone conf erencewith Leonard Garment ¡ muLtiple
telephone conferences with -Senator
ALan Simpson; muJ.t iple teLephone
confereaces with paul Hayes Tucker;
conferences wíth .ludiLh Turr" , '

Naftali Micheli, David Ross, and
John Longwell; review d.ocument.s withÀlan Simpson; review documents withDavid Ross.

DER

.'rltrV J¿!

Draft. motion t.o unseal proceedings;
research same,. conf erences with
Chris Todd, Judith Terra, and JohnLongwell REDACTED :: reviewd.rait answer and courrtercí.r*=.

Draf t and rewierv consolidated
answers and counterclaims of JudithTerra, PauI Tuc):er, and Al an
Simpson; prepare fcr filing with
Chicago counsel.

12
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Terra
U-S.D

Foundation for the Àrts
c' Litigation -.Terra Foundation for the Arts

JuIy 31, 2001
3 015 - 01_á 0

conference
same;

Ìfntrrrc

9.00

10.00

8.75

3.2s

2.50

15 .00

17.50

07 /23 /20Or KCT

DER

ifl{L

RHC

07 /24/2001 KCT

DER

Teì-ephone conference with David
Ross; teLephone conference with
Leonard Garment,. conf erences with
Robert Cummins and Torn Cronin;prepare f or hearing Juì_y 24, CircuitCourt, Cook County (Chancery
Djvision); review responses to
obj ections (Àt.torney ceneral,
PLaíntiffs Buntrock/Gidwicz,. Terra
Foundation) ; conf,erences with NeiI
Gorsuch, and David Ross.

+

IllvlG Review opposition brief s;
with Chris Todd, €r aI. on
drafr reply brief
Prepare for hearing; review
opposition briefs; research and
draf c repì-y to same.

Review responses of Attorney
GeneraL, Poundation and
Gidwitz/Bun[rock to objections tosettlement; conferences with Leonard
Garment, Chris Todd, and Robert
Cummins regarding responses, reply
brief and hearino.-

Compile and organize materials fromobjections of defendants to proposed
settl-ement, fiLing for use inpreparation for reply brief.
Conference with David Ross inpreparation for hearing before Judge
Kinnaird; conferences with Robert
Cummins, Tom Cronin, Leonard

- Garment, and Larry T.,evinson;
. conference with counsel for
pLaintif f s; appearance before ,Judge
Kinnaird.

Travef to Chicago; prepare for
hearing,. conf erence with Chris Todd,
Leonard Garment,, Larry Levinson, Bob
Cummins, and Tom Cronin regarding
same; attend hearing; travel. to
Washington.

13
16di-002996



r^ ---I E¿ I d

U.S.D

R]]C

07 /2s/2007 KCT

JON

'IHL

Foundation for the Àrts
C. Iritigation - Terra Foundation for the ÀrLs

ediC reol-w in
LJemail edited

.l.ll¡' 
' - -¡lt,|l¡ ¡:

¿. /5

.] tr^

9.50

3.00

2.00

1.UU

4 .00

4.75

JuLy 31, 2001
301S_ 0Iq O

t

?l / 24 / zo ot Bt-fl'"i Cit e check , proof , and
support of opposition;
brief to co-counsel.

Proof and cite-check rep)_y brief .

Te)-ephone conferences with Leonard
Garment , David pros s , and Robert
Cummins regarding _hearing on Juì_y24; t.elephone conf erences with
Leonard Garment, Larry Levinson,
Roberc Cummins, Neil Gorsuch, ÐavidRoss, and John Longwell; telephone
conferences with Robert Cummiis,
Neil Gorsuch, Leonard Garment, andLarry Levinson; te.lephone conf erencewith paul Hayes Tucker; teì.ephone
conference with Robert Cummins;
review documents in preparation for
apoeaJ_

¡ïMG Conference with team on strategy;
review latest. research result.s. -

rlFD

o7 /26/2OOL KCT

Review recent corre-Fpondence ;research REDACTED/
conference wifh chiis Todd.and John
Longwell regarding status.
Correspond with professor Brody onstatus of ?erra Foundation case.

Review complaint and accompanying
materials,- review argrrmenE,s for motions
Èo dismiss sÈatutory and unjust
enrichment counts; telephone conference
with Leonard, Chris Todd and Robert
Cummins regarding hearing and appeal
options

Telephone conference with Larry
Levinsoh; telephone conf erences wit.hLarry Levinson, Leonard Garment,
Robert Cummins, Tom Cronin, David
Novoselski, Neil Gorsuch, David.
Ross, and John Longrwel_L; telephone
conferences with Tom Cronin, ñei1

I4
16di-002997



¡ 9{ ! O

U. S.D
Foundation for
C. Litigarion

the Àrts
Terra Found.ation for the Àrts

.Iul_y 31, 200L
¡u.i5_ 014 C

Ilavid Ross-, and John
conferences wit.h NeÍl_David Ross, and 

"Tohn

o7/26/2ooi. NMG Àrtend team conference.
DER Review recent correspondence;

conference wit.h John Longwellregarding sEatus.

JHL Telephone conferences with LarryLevinson, Chris Todd, and Roberi
Cummins regarding motj-on E.o vacateand possible i"aãpu"ã""t causes ofacEion; review Charirable rru=i Ã"a.

LRI',I Research

REDACTED /resear"i' 
MDACTED ; i

as well,as..REDACTED
,. send memorandurn on findingsJoh¡ Long.-weL l .

Gorsuch,
Longwel L ;
Gorsuch,
Longwell.

to

lJol I rs

1.50

u. /5

3.50

3. ¿5

2.00

5.00

5.50

07 /27 /2007 KCT

ÐER

iri{L

Conferences with David. Ross, andJohn Longwe1l regarding
countercÌaims and factual gathering
Participate in straEegy telephone
conf erence,. review reãent
correspondg¡rce; research

REDACTED I
Review Illinois REDACTED

REDACTED ,.:i::;,,."
conferences wirh 1"",.,Jiå-ã.äJ,r.,
Larry Levinson, Chris Todd, and,Robert CummÍns regard5.ng moÈion tovacat.e , directors I meetlng, andissues .f or appeal.

Provide John Longwell with juryinstructions.
Bl'{J"l

15

u.¿5

16di-002998



Terra
U-S.D

07 /2'7 / 2oO¡ RHC Compile and
exhibit s ro
to proposed

Foundation for the Arts
C. Litigation - Terra Foundation for t.he Arts

JuJ.y 31, 2001
1a- 

-¡ur5_0L.{0

Hrlrl

regarding same;
REDACTED .

regarding same;
correspondence
of interest -

organize unsealed
objecrions of defendanLs
sett.lement to be fi1ed.

send

draft memorandurn
re search

draft. memorandum
review recent

regarding conflicts

t.5u

2.50

) 1ç

4.00

8.50

7.00

'È

LRM Research

REDACTED 
I

short ¡hemorandr.un to John Longwel1su¡nmarizino f i nrti -__

07/20/2oaL KCT Telephone conferences with Robert
Cummins, Larry levinson, Neilorsuch, and David Ross; review
counter-cLaims.

¡ïl'lG John
Todd,

DER

Conferences with David Ross,
Longwelì-, Bob Cummins, Chriset al.; regarding ,REDACTEQI

REDACTED I review
_-- -':- memorandum.

Participate in mult.iple telephone
conferences with Chris Todd, NeÍlGorsuch, John LongwelI, Leonard
Garment, Larry Lev{¡ss¡, Bob Cumminsand Tom Cronin regarding status andstrateW; research

REDACTED

JHL

j

Draft chronology of ?erra
litigaEion; draft memorandum
rEgArdiNg REDACTED

conference s 'i r; ;;.^.rå"å::l:l:,
Larry Levinson, RoberE Cummins,Judith Terra and paul Tucker
regarding REDACTED

lb
16di-002999



Terra
U.S.D

Foundat.ion for the ArLs
C. Litigation - Terra Founoation for the Arts

,July 3I, 2O0l
ru-15_014(

07 /30 /2oo:- RHC

07 /37/zoOL KCT

NMG Àttend conference
pleadings.

cal1s; review

Ììol I rs

B.00

r. /5

4.00

9.00

¿ ?q

6.50

'7 64 -75 9223 , g4r .25

REDACTED ì,- review caseson cLaim and issue preclusion.

Compiì-e and organize unsealedexhibit.s to objections of defendantsto proposed settlement to be filed,
Telephone conferences wit.h
co-counsel and Dawid Ross; reviewcounter - cl_ aims

*

DER

,lHL

'lf lf rr

Participate in muLtipJ_e t.elephone
conferences with Chris Todd, NeiJ.Gorsuch, John Longwe1l, LarryLpvinson, Bob Cummins, and TåmCronin regarding sLatus andstrategY; research. 

REDACTED 
/

draft memorandum regarding
same; conference with Judith Teriaregarding REDACTED
draft sciipc for board of direci.ors
meeting.

Draf,t,se.Çtion, pf memorandum on l

REDACTED ¡ tefenhnnê .

conferences wit.h r,arry i;;i;;;; andRobert' Cummins regarding fiLing ofcounterclaims as lnaepeñdent actionand other issues; intèrview Judit.hTerra regarding REDACTED
; review new complaint.

CompiLe, organize, and send unsealedexhibits to objections of def endant.sto proposed set.tlement to be f ij.edin Chicago

r
For professionaL services rendered

t7
16di-003000



AdditionaL Charges

06/28/zoor KCT Cel_Ì
Inv#

NMG

¡ll"1G

NMG

NnqG Lodging_ N. Gorsuch
rL 6 /28- 6 /zs /ot

o7 / or / 2ooI NMG Facsimil_e

Phone Charges - Verizon
0284 e473s3 5/Ze_7 /2/Ot

Business Meal_s - N. Gorsuch Trip toChicago, fL 6/ze-6/29/ot
CeII Phone Charges - Verizon WireLess
.Inv# 0285 635262 6/28_6/Zs/ù
Long Distance Other- N. Gorsuch Tript.o Chicago, IL 6/zB-5/29/or

Parking - N. Gorsuch Trip to Chicago,IL 6/zB-6/ze/ot

LocaL Transportation- Cabs _ N.Gorsuch Trip to Chicago, fL5/28-6/2s/ot

the ¡rts
Terra Foundation for the Arts

Wire1es s

Trip Eo Chicago,

Terra
U.S.D

Foundation for
C. Litigarion Jul_y 31,2001

rut5-014(

À 1l l-

07 /02/2Oot

.nqB

.]-MB

07 / 03 / 20Ot ¡Ð"]c

;IHL

.]-MB

NMG

NMG

NMG

N}4G

ÀllvtG

¡IHL

.ïI"18

JMB

Lexis,/Nexis - N. Gorsuch

Lexis/Nexis - N. Gorsuch

Facs imil
West l- aw - J. Longwel l
Facsimile

¡ acsrmrl_e

Ðupl. icac ion

DupLication

Lexis/Nexis - N. Gorsuch

Westlaw - J. Longue).1

Dupl_icacion

55. oz

9.48

24 .53

13.93

54.00

45. 00

226.36

b.5u

ì?a Qor¿v. o )

108.44

14.50

727.),5

1.50

6.00

1.80

0.90

¿5.J3

'ì ?¿ ac

10¿9

0.60

16di-003001



Terra
U.S.D

Foundation for
C. Litigarion

the Art.s'Ierra Foundation for the Arts
Juì_y 31, 2O0l

3015_0140

A Io7/03/2001 l"rB

i,{B

MB

a7/o4/20ot ;rHL

07/os/20ar KcT

DER

JHL

.]-MB

.TMB

MB

K,lT

KJT

KJT

K,lT

J\U 1'

07 /06/2OOL DER

r)çD

JHL

ù ¡1JJ

JHL

JHL

,JHL

,JHL

.Ttt'rv ¡l!

Facs imi I e

Facsimile

Long Distance

Westlaw - J. Longwell

Duplicarion

Westl-aw - D. Ross

Westl-aw - J. LongrweLl

DupIi.cat ion

uuptrcatton

Long Distance

Facsimile

¡acslmrle

Facs imi L e

WesE.l-aw - K. Thompson

WesLl-aw - K. Thompson

Lexis/¡vexis - D..Ross

Westlaw - D. Ross

DeLivery - Ì4ashington Express ïnv.#21070-10821- 213ó H sT_irr^r WASH DC

- Facsimile

Facsimil e

Westl_aw - J

uupl l_ c at ion

Facs imi I e

Fa c simi l- e

Longwel 1

0.50

0.50

6.20

325.80

11.50

253.45

780.25

31.40.

11;40

..^Þ.bu

1.50.

I

L.50

220.03

2 .08

44 .00

71 0.15

11.53

L.00

1. 00

560.45

0.10

1.00

19

t .00

16di-003002



?erra
U.S.D

a7/06/2Aù JHL

Jl"lB

KJ-I

KJT

a1 /08/2OOr JoN

JHL

07 / o9 /20Ot DER

JON

JHL

MB

.a't /to/zoor DER

DER

. JON

JHL

JHL

'JHL

JHL

JHL

JHL

JJ{L

JMB

Foundation for the Arts
c' Litigation - Terra Foundation for the Arts

Jul_y 31, 2O0l
ru-t5_01-4 

C

À t-

MB

FederaL Express fnvoÍce #:6-128-158G5 - Ms. Therese }iarris
Dupl i car ion

Dupl i cat ion

lJupILcat.Lon

l{esrlaw - J. Nzelibe

DupLication

WesUlaw - D. Ross

Westlaw - J. Nzelibe

Transcripts- perfect
7/9/ol for meering

uupltcatLon

Duplication

WestLaw - D. Ross

l,üestlaw - .J. NzeLibe

Long Dist.ance

Solution Inv#

Federal E>cpress Invoice #
6-l-28-15858 - Prof. Evelyn Brody

Dupl icat ion

DupIi cat ion

Dupl i cat ion

uupl ].cat :-on

DupL icaE ion

Duplication

Ðuplication

Duplication

¿:.54

rf.:o
0.50

0.40

5,4 7.. 14

7.30

-.F/Þ). /5

212. o9

235.:13

7 .20

12.'90

227 .90

84.54

2 .00

26 .90

r-7. 00

3.10

16.80

22.20

16.60

7. B0

0.1.0
q7 /tL/2007 DER

20

4.80

16di-003003



Torr>

U.S.D
Foundation for Ehe Arts
c' Litigation - Terra Foundation for the Àrts

JuLy 31, 2001
301_5-014C

A

o7 /rr/20w DER tdesrlaw Ross

JON WestLaw Nzel- ibe

D

J
.31.1.05

619.1s

5t_. tù

0. 80

4.50

2.00

720..25

9's0
t2.69

I q¿ ç. I

2.0

T:50 l

0-30

2.00

13.54

3t.¿u

qu5. J1

JöI.I-L

22 .80

26.27

7.00

23.90

JHL

JHL

JHL

MB

07 /tz/zool DER

ÐER

JON

,fHL

MB

MB

Wesulaw - J. Longrwel1

Duplication

I acsrmr_Le

FacsimiLe

West.Law - Ð. Ross

Dupl icat ion

Delivery - Washington
#zro70-10821 - 555 r2
WestLaw - J. Longwe1I

Facsinile

Facs imile

Express Inv.
ST-NW WÀSH DC

o'7/tz/zoor

MB

MB

TRS

DER

DER

JON

Duplicat ion

Facsimil e

Federal Express Invoice # -
6-\28-15872 - Thomas Ioppo1Io

rJup-L t c at l_ on

Westlaw - D. Ross

Westlaw - J. Nzelibe

rJupl t_ c at ]- on

Business Meals
Bennour

Pet.ty Cash M

Al"1S

MB

MB Parking - petry Cash

MB Duplicarion
rtìF i 'n,J t Ðup-Lrcatron

1 7L

2t

M. Bennour

16di-003004



Terra
U.S.D

07 /t4 /2001 JON

07 /ts /2oot DER

DER

rHL

o7/t6/20or Rrs

DER

ÐER

DER

DER

ÐER

TìI.Þ
! !t\

Foundation for the ÀrtsC. Litigation - Terra Foundation for the Àrts
July 31, 20Ol

l^- 
-ur5_014C

À alt r È

Westl_aw - J. Nzel-ibe

Westl-aw - D. Ross
551.02

603*.33

25 .20

3o.to

13.54

Dupl- icat ion

Dupì_ icat ion

Federaj. Express
6-728-l_5 877 _ J.

Dupì. icat ion .

FacsimÍ1e

uup-t l_ cat 1on

Dupl-ication

Lexis/wexis - D

Westl-aw - D. Ross

ïnvoice #
Wil-liam Robercs

Ross

0.10

0.50

1 zo

0'29

155.00

353..54

5J5:45

63.20

280.00

18..60

¿6. ¿U

25.50

27 .14

2.00

0.10

1.00

15.50

JON Westl-aw - .T

JHL Duplication

Nzelibe

UIUÞ Inv.
to Chicago

8/rs/or J
JHL Àirfare: Diners

LongweLl - Trj.p

,fHL Duplication

JHL Dupl_ ic ar ion
. ,JHL Duplication

.t ..' ,ïHL Federal Erpress
. ._5_044_93478 _ J.

- ÀMS ¡,acsimil e

oi /t7 /2oot DER Ðuplicarion

qER Facsimi.le

ÐER Facsimile

Invoice #
Wilson

ñññurjK oupl l cat ion 0.10

16di-003005



Terra
U.S.D

Fou¡dation for the Arts
C. Litigation _ Terra Foundation for the Arts 'July 31, 2O0l

ruls_014(

À
07 /L1 /ZOO:- DER

DER

JON

ÙHL

ùt1L

JHL

B¡[u

BMl,l

BMM

DDL

DDL

Àl"tS

AMS

ÀMe

À.IV]S

MB

Westlaw - D. Ross

Dupl i cat ion

l,lestlaw - J. Nzelibe

Long Ðistance

Westl-aw - J. Longweì.L

253.43

1e.00

284.71

1.10

2I2 .66

1.00
l

3.00

l.oo
¿ó!, ¿5

30.95

-t2.50

29.6[

33.80

6.50

43.00

0.50

0.50

24.60

14.80

1.70

1.70

0.80

1.50

.MB

¿aw

1)'LIñ

-I) LT'!

Þ urr

RHC

R]{C

RÏC

Facsimile

DupI icat ion

uupt r caf ion

Lexis/Nexis

Westl_aw - D

Lexi s/Nexis

DupLication

Dupl icat ion

Facs imil e

Duplication

¡acstmrle

Facsimile

Duplication

Duplication

DupI i ca t. ion

Duplication

Dupl i cation

DupI i cat ion

Duplication

- B. Murphy

Leveret, t e

- D. Leverette

23

2 .40

16di-003006



Terra Foundat ion for
U.S.D.C. Litigation

the Àrts'
Terra Foundation for the Àrts

July 3I, 200I
3015_014(

¡'l-

0-t /r7 /2001, RJ{C

. R.HC

Rllc

RHC

RHC

RHC

Duplication

Dupì.ication

Dupl ication

Dupl-'ication

ÐupLication

uupitcatLon

1.30

¡.70

0.50

5.80

1..80

0.10

0'7 /r8/2oot Kcr Delivery - washingron Express rnv. g
2L072-t082I- 1 THOS CTRCLE NW

-1 1. bJ

181.40

5.,50

10.40

25'.12

2 .60

1.80

1.30

0.60

54.93

3 .'15

81.90

2.00

1.60

.r_3.50

r_3 .50

DER

DER

DER

BMM

BMM

BI"lM

DMB

DMB

DMB

DDL

ÀMa

AMS

¡18

l'18

1"13

K¡J"l

WestLaw - D.

Duplication

Duplication

l,Jestlaw - B.

Dupl i cat ion

Duplication

Duplication

Duplicat.ion

Westlaw - D.

Lexis/wexis

ljupl:-cat1on

Facsimi 1e

DupLication

Facsimile.

Facs imi

Lexis,/Nexis -

Ross

Murphy

Burke

l) I.Þ1tê?õl- +-Â

K. McEwen

24

80.00

16di-003007



Terra
U.S.D

o7 /18 /200t I(AM

RHC

RHC

RTC

RÏC

RHC

RHC

RHC

RHC

RHC

RHC

RHC

RHC

RTC

RHC

KJT

CLT

CLT

o7 /tglioor ÐER

ÐER

DER

DER

J.HL

Foundation for the Art s
c' Litigat.ion - Terra Foundation for the Arts

Juì-y 31, 2001
. 3015_0t40

Àm

Dupì- icat.ion

ljupl 1c a t l_ on

Dupl- i cat ion

. Duplicat.ion

Ðupl i cat. ion

Dupi].caE ron

Duplicat ion

Duplicat ion

lJupl IcaE.lon

Dupl icat ion

DupI icat ion

Dupl icat i on

Duplication

Dupl icat i on

Duplication

IJUDI r- cat r on

W"=tf.* - M.

I'JestIaw - M.

Ðupì-icat,ion

iJupl]-catlon

Dupì-ication

Westlaw - D.

Facsimil-e

Long Distance

l. L0

60

3.50

0.40

0.20

0.60

2.00

5.40

100..s

5

0

40

1.10

n
I

Nemith

Nemith

Ross

0.70

0.10

0.10

0.60

435.34

'ì ??

5.60

0.30

1.40

504.94

2 .00

JHL 3.20

16di-003008



Terra
U.S.D

o7 /t9/2oot JHL Facsimil_e

JHL Facsimil_ e

Jl{L Facsiniil-e

JllL Facsimile

,IHL Long Distance

JHL Long Di stance

Bl"tM Ðupl_ i c at ion

B¡0"1 Duplication

BMM Duplication

BMM Duplication

BMM DupL icat. i on

BMt"t Dupl_ication

.IJMM Dupl_ i cat ion

BMM Dupì_i cat ion

DyB Westl-aw : D. Burke

DMB Duplication

MB .Long Distance

Foundation for the ArEs
C. Litigation - Terra Foundation for the Arts

Jyl__y 3r, 2001
3 015 _ 01-4 0

lÀ nt

l_3.50

15.00
t

29. 00

0.50

n or.l.

I lô

on

40

00

40

00

69.00

1.50

5 .29

2.50

2.2A

280.00

2B .24

1.50

0.30

3.10

I

4

J

I

1

1.'60

RHC Àirfare: Diners Club fnv.
Carver - Trip to Chicago

8/t5/or H

RHC - B_usiness Meals . petty Cash" Carver - Trip t.o Chicago

RHC Transic Card - pett.y Cash
- FF-.i* þ^ ôl-.: ^---¿¿ry uo Chicago

RHC Duplication

H. Carver

zulC Dupl_ i cati on

RHC Dupl i cat, ion

26

1_ 30

16di-003009



4g{¿q

U.S.D

07/rs/20at rulc

ot /zo/2oot KCT

ÐER

DER

DER

DER

DER

DER

¿THL

07 /zt /?oqJ.

Foundat.ion for the Arts
C. Litigation - Terra Foundation for the Arts

JuJ-y 31, 2001
¡ur5_0140

Àm 'ìY'',-

Dupl icat ion

Del-ivery - Washington Express lnv.g2r072-l_0821_ l- THOS CIRCLE Nlt

Facs imi l- e

FacsimiL e

Facsimi Ì e

WestLaw - D. Rosê

Duplicat ion

Long Distance

Long Distance

l.ì-e¡m¡ Ì a
- Évs4¡r¡4rg

¿ auÞrlltIIc

Facs imil_ e

Facsimil e

Facsimile

Facsimil e

Facs imil e

Duplicat Íon

Postage

Westlaw - D. Ross

Duplication

Duplicar.ion

JJUp-L J- cat l_on

Westlaw - J- Longwe1J_

Duplicat ion

{ ¡ )^

11. 53

1.50

5. 0o

6. 00

I q¿ ì o

2 .20

O -^¿. ¿u

2'.40

I

0-5',

MB

I'iB

I"IB

MB

MB

MB

MB

MB

KCT

ol*
DER

DER

JHL
J

üHL

l'18

19.00

8.50

19.00

I 50

. . 1 .50

2.50

. 0.40

9.34

47 2 .72

1.90

0. 10

L8.80

335.88

108.6t

27
16di-003010



Terra
U.S.D

Foundation for
C. Lic.igar.ion

the Àrts
Terra Foundation for the Arts

o7 /23/2001 MB

MB

MB

MB

MB

MB

:

K,fT

07 /24/2OOt KcT

¡Ð'1G

DER

JON

JHL

BI.,IM

MB

RÏC

RHC

MLM

MLM

01 / 25 / zoot Ì"iB

Fac s imi l_ e

Facsimil e

l. ãreì ñì I ô
- Fvv¿r.t4¿g

Duplication

Ðuplication

Duplication
!¿Jup1r cat 1on

Duplication

Long Distance

Westlaw - D. Ross

Federal Express fnvoice # _

6-l-2B-t5BBB - Evelyn Brody

Long Distance

WesLl-aw - B. Murphy

Dupl-icat ion

Dupl icar. i on

uupltcatl_on

DupL icat ion

DupI ica t. i on

Dup).ication

Long Discance

Long Distance

Duplicarion

Duplication

Ðupl].cat L on

July 31, 2001
3015_0140

0.50

50

50

40

0.30

12.20

4 -20

83.90

3. t_0

79.26

'lo ¡r¿J,.7.¿

0,. 9 0,

34 .37

87.00

1. ?0

7.10

0. 10

15. t-0

2.50

0.80

2.10

r.7.50

2.00

5.50

0

0

289

MB

l"iB

MB
:

MB

MB

28

16di-003011



Terra
U.S.D

o7 /2s/zoo:- fJr
07 /26/2Ool- KcT

DER

fiDD

JON

JMB

o'7 /2'.7 /20a1

07 /2A/ZOOt

07 /=o /2OOr

,ryr

JT{L

Foundation for the Arts
C. Litigation _ Terra Foundacion for the Arts

July 31;. 2O0t
' I 

^- -¡urs_014

A

Ì'18

MB

MB

DER

LJ lj'L

RHC

RTC

RTC

DER

ÐER

ÐER.

lu¡lication

Federaì_ Express Invoice # _

6-I28-1S890 - Tom Cronin

De1ivery - washington Erpress Inv. #21072-]-0821_ 901 15 ST Nl^¡ REÀÌ, i,ogBy

Duplicat ion

Delivery - Washington Express Inv. #2L012-1082L- 555 t2 sT_l!l,r wAsH DC

Dupl i caÈ ion

Ðuplication

,Facs imi le

Dupl i cation

Westl-aw - D_ Ross

Westlaw - J. LongwelÌ

Dupl- i cat ion

Dupl i cat ion

Duplication

Westl-aw - D. Ross

Long Distance

Duplicar.ion

- Westlaw - J. Longweì.I

wesilaw - J. Long-we1l

Fac s imil e

Facsimi.le

DuplicaIion

Fac s imi Ie

11.20

r.J . s4

5. 81

0.10

1) (o

3.o0

0.80

¿.5U

0.50

3 47 ..-7

598

263.50

65.00

146.40

680.65

I O"

o.4o

773 .47

26.r2

4.00

2.50

.0.80

3.0c

MB

MB

RHC

KJT

16di-003012



ïerra Foundation for the Àrts
u.s.D.c. Litigation - Terra Foundation for the Àrts

July 3I, 2001
5ut5_014C

3.00

1'=o
3.00

2.50

1.50

2.50

0.20

0.10

.00

00

00

50

00

77

1.00

l_.00

2 .08

62.00

0.50

12.00

8.50

2 .50

07/30/20ú KJT

KJT

KJT

KJT

K.fT

. KJT

07 /zr/20ar DER

lìr.Dsg¡\

DER

g!¡\

DER

, DER

DER

TìÞD¿J!l\

DER

. TIE'D
! !¿\.

. TIllD. u!¿\

DER

ñFÞ

Facsimile.

¡ acslm). I e

Facs imi I e

Facs irniÌ e

Dupl i cat ion

Fac s imil_ e

DupLication

Duplicarion

t'acstmt 1e

Facsimil e

Fac simi I e

Facsimile

Facsimil e

Facsimile

Westlaw - D. Ross

-F acsrmrIe

Facsimil e

Long Distance

FederaL E>çress fnvoice
6-I2B-15896 - Robert, p.

uup-L].catron

Dupl icat ion

Facs imi,l e

Facsinril e

Dupì.ication

i
3

3

3

:

0

1

53

J#-
Cummins

T'lFrf

ÀMC

MB

I"1B

l"I'B

30

1.20

16di-003013



Terra
U.S.D

F
C

oundation for the Arts
Litigation - Terra Foundation for the Àrts

July 31, 20Of
3 015_ 014 

C

07 /3r/2oot RHc Duplicarion

Total cóst.s

Tota1 amount of this bill

135.30

s21, 4 F4.66

$245,38s.91

Timekeeper Summar-y

K- Chris Todd
Neil- M. Gorsuch
David E. Ross
Jide O. Nzelibe
John H. Longwell
Bernadette l"i. Murphy
David M. Burke
R. Heath Carver
Lel-and R- Mil-Ier

P=tô

+50.00
375.00

. 325. o0
285.00
235.00
145.00
125.00
105.00
75. 00

126.50
Þ¿]./5

216.50
b>-15

t70.50
5¿.>0.

Þ. UU

58.00
14.75

$55, 925.00
ç24 ,2 B1 .25
$70,362.50
$18,595.25
$40,05?.50

$4, 712.50
s750. oo

s?,140.00
$l,to6.zs

31
16di-003014



Keì.1ogg, Huber, Hansen, Todd & Evans, PLLC
1615 M Street, NW

Suite 400
Washington, DC 20035

Àugust.
Invoice #

31, 2001
200198214

Terra Foundation for the Art.s
c/o Verner, Liipfert, Bernhard, Mcpherson
& Hand
901 15th Street, NW
Suite 700
Washingt.on DC 20005-2301
Attn: Leonard Garment, Esq-uire
R.e: U. S - D. C. LiÈigat.ion - Terra

Foundation for t.he Arts
Matter #: 3015-0I402

Professional Services

a8/or/2oot KCT

Hours

Telephone conferences with Larry
Levinson, Neil Gorsuch, Robert
Cummins, Tom Cronin, David Ross and
,fohn Longweì-1. regarding st.at¡,:s and
strategy

Att.end mulitple t.elephone
.conferences with working group

Participate in multiple t.elephone
confe::ences with Chris Todd, Neil
Gorsuch, .Tohn Longwell, , Larry
Levinson, Robert Cummins and .TomCronin regarding status and
strat.egy; telephone conferences with
Senat.or Simpson and Dr. Tucker

REDACTED ! ;conference wiÈh Judith Terra and.
Larry Levinson regarding same;
participat.e in board of dj.rector,s
meeting.

0.75

rì ?c

4.25

NMG

ÐER

Telephone
REDACTED
Levinson,
Terra and

conference regarding

Rôbert crnrninÏ:t}"liifl
Paul- Tucker.

JHL 0. 7s

16di-003015



Terra
U. S.D

Foundation for the ArLs
C. Litigat.ion - Terra Foundation for the Arts

August 31, 2001
?ô1Ç-nr,¿4 C

oB/02/zoo:- KcT Telephone
. Levinson,

Cummins,
Ross -

NMG Àttend
review

DER

conferences with Larry
NeiL Gorsuch, Robert

John Longwe1l, and David

tej-ephone conference and
mat.erials.

..-- Hours

ô ?(

1.00

0.75

1.00

0.75

3.00

) '1 C

1;50

Participate
with Larry
Chris Todd,
LongweJ.l -

in telephone conferences
Levinson, Robert Cummins,
Neil Gorsuch and John

JHL

08/03 /20oL KcT Teì.ephone
Levinson,
Gorsuch,
Ross.

NMG

Teì.ephone conference regarding
REDÄCTED wirh lãrryLevinson, Robert Cummins, ,JudiLh

Terra and pauL Tucker.

conferences with Larry
Robert Cummins, Neil

John Longwell, and David (

Attend telephone conferences,.
Sidley and Winst.on memoranda
documents.

revl_ew
and

DER

JHL Telephone conference with
Levinson and Bob Cummins
additional defendants and
against law firms.

Participate in t.elephone conferenceswith Larry. Levinson, Robert Cummins,Chris Todd, Neil Gorsuch and JohnLonçiwell; review draf t, amended
compì.aint,- review documents
regarding potential conflict,s ofint.erest by counsel_ for Terra. :

Larry
regarding
claims

08/06/2oor Kcr Teì-ephone conf erence with Neil
Gorsuch and Larry Levinson.

2

0.25

16di-003016



Terra
U.S.D

08/06/2O01 NMG Telephone conferences
Levinson, Chris Todd,
materials.

Foundation for the Art.s
C. 't'icigation - Terra Foundation for the Arts

Àugust 3I, 2OO1
3 015 _ 014 0:

Hours

with Larry
et al. ; review

¿ . ut)

0.25

1.00

0.50

1.50

0.75

1.00

6.50

ç

08/01/20or KCT Telephone conference with John
Longwe1l.

oB/oB/200r Kcr

NMG

.IHL

0B/oe/20ot ÐER

o8/LO/2001 NMG

Telephorie conference with Larry
Levinson, Robert Cummins, and John
Longwel-L; conf erence with Neil
Gorsuch and ,John Longwell.

Conference with ,John Longwel1 and
(-jfrIS '.i'odd.

?elephone conference regarding board
meeting and next steps wiLh Larry
Levinson, Robert Cummins, Chris
Todd; revise .Judith Terra letter
regarding meeting; telephone
conference with Chris Todd and Neil
Gorsuch..

Draft script for August 14 board
meetirg; review Let.t.er regarding
August I conference and a.ssignments

Telephone conference with workíng
group.

DER Telephone conference with Larry
Levinson regarding st.atus; review
draft amended complainL; conference
with Neit Gorsuqh and John LongweJ.l
regarding same,. prepare edits for
same; participace in defense counsel
telephone conference regarding
st.atus and strategy; review draft.
script

qHL Telephone conferences with Larry
Levinson, Len Garment, Robert
Cummins, Neil Gorsuch and David Ross
regarding motion for temporary
resErainÍng order to halt. August 14

3

1.50

16di-003017



Terra Foundation for
U.S.D.C..Litigarion

Lhe Àrts
Terra Foundation for the Arts

August 31, 2001
3015_0140:

Board meetirg; discuss
Neil Gorsuch and David

strategy with
Ross.

Hours

0.50

1.50

0.50

0.75

0.50

5 .75

o8/tz/2001 Kcr Telephone conference with David. Ross
and others.

DER Review draft amended complaint;
telephone conference wiLh Chris Tod.d
regarding same; participate in
defense group; telephone conference
regarding same

'JHL Teì.ephone conferences with Leonard
Garment, Larry Levinson, Robert
Cummins and David Ross regarding TRO
filing

o8/r3 /2001 KCT Conferences with David Ross,.
conference with Neil Gorsuch;
tel-ephone conference with Robert
Cumrnins; review transcript.

NMG Telephone
group.

conference with workÍng

DER Telephone conference with Larry
Levinson regarding status,. revise
draft script; prepare memorandum to
David Novoselsly regarding

REDACTED , prepare ediÈs
to moLion for temporary restraining
order; telephone conference with
Chris Todd regardin-g ,stat,us;
research rlEDaCrnn :

draf t same,- review transcript of
hearing on objections to entry of
consent judgment; telephone
conference with Tom Cronin regarding
revisions and st,at.us; conferences
with John LongwelL and Neil Gorsuch
regarding motion for temporary
restraining order.

JON Review latest filings in Terra
FoundaÈion case; telephone
conference with Larry Levinson to

r

1.00

16di-003018



Terra
U. S.D

Foundation for t.he Àrts
C. Litigation - Terra Foundation for the Arts

Àugust 31, 2001
3015_014 0:

Hours

discuss Professor
compensat.ion -

Brody,s

08/74/200r KCT Telephone conference with David Ross
regarding next, steps; Èelephone' conference with Leonard Garment,
Robert Cummins, and John Longwell.

DER Research and edit mot.ion for
attorneys fees; draft affidavit for
Chris Todd; conference with Chris
Todd regarding next steps

.ïHL Telephone conferences with Leonard
Garment, Chris Todd and Robert
Cummins; discuss interr¡iew of pauL
Tucker with Larry Levinson; review
transcript of .Tu1y 24 hearing,

LRM Review cases
'research

REDACTED.
REDACTED ¡

research i nnnacrEn 
i

0B / tsl2001 DER 
:;;:ï:|: ?3"::'å,ï:'3?rl!l,ir f or
Chris Todd.

JHL . Review documents for inten¡iew of
PauL Tucker regarding

REDACTED ; conduct relephone
-_ interview; draft memorandum
,regarding interview; discuss
interview with Larry Levinson.

LRl,l Research REDACTED draft
memorandum I

REDACTED i

discuss issue

+

1.00

3.50

4.00

3.75

2.50

4.00

5

with.J- Longwe1l.
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Terra
U.S.D

Foundation for the Arts
C. Litigation - Terra Foundation for the Arts

August 31, 20Ol
3015_0140:

0B/17/2OoI DER Review mot.ion to transfer

.IHL

Hours

50

1.00

0.25

2 -50

1.00

0.75

2.00

4,50

0

Review defendants' mot.ion to
transfer; rewiew research for

; REDACTED ' and reporr
Neil Gorsuch and David Ross.

?

to

08/20/2ool KCT Conference with Neil Gorsuch.

JON

J8/2r/2007 KCT

NMc Review memorandum on REDACTED/
conference witÈ -Chris 

Todd

DER Revise motion for fees; revise
affidavit of Chris Todd in support
of motion for fees,. research

REDACTED

Draft leLter update to professor
Brody regarding compensation

?elephone conference wit.h Robert
Cummins,. conference with David Ross,.
telephone conference with Robert.
Cummins, NeiÌ Gorsuch, and David
Ross

NMG Telephone conference with working
group; ¡evie_w correspondence and
cases REDACTED i conference with
David Ross regarding same

DER Particípate in defense counseL
telephone conference regarding

-- strategy; research REDACTEDì

with Neil Gorsuch
same; draft memorandum

REDACTED i

oB / 22/2oor QER i:iï:::i",ï:f;i;;":"î::ln"Ëil"r.
appea}; review recent correspondence.

conference
regarding
regarding

6

0.50
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Terra
U.S.D

Foundation for the Arts
C. Litigat.ion - Terra Foundation for the erts

-August 31, 2001 ..
3015_0140i

o8/24/200:- DER

0B/2',7 /2001 KCT

DER

08/28/2OOL KCT

oe/23/2001 ÐER Review drafr
transfer.

opposition to mot.ion to

Hours

0.75

a

3 .50

1.25

3.50

2.00

3 .25

Àmount

Review draf t opposition t.o moËion to
transfer; research insert for same;
draft inÈert for same; tel.ephone
conference with Tom Cronin regarding
same

Telephone conference wit.h David
Ross; review motion for reassignment.

Review transcript of recent
proceedings; telephone conference
with Debbie Alstrand of Attorney
General's office regarding
withdrawing appeal ; t.elupho.re
conference with Larry Levinson
regarding same; telephone conferense
with Robert Cummins regarding
stat.us; draf t motion to withdraw
appeal; prepare docket.ing statement
and Rule 26 disclosure; review
Sidley reply brief regarding
transfer

Telephone conference with
Garment. and NeiL Gorsuch;
with Leonard Garment, Neil
and David Ross at Verner &
Office.

Leonard
conference
Gorsuch,
Li ipf ert.

NMG Conference with
Larry Levinson,
Pne e

Leonard Garment.,
Chris Todd and David

DER Conferences with Leonard Garment,
Larry Levinson, Chris Todd, and Neil
Gorsuch regarding status and
strategy; revise mot.ion to dismiss
SeventH Circuit appeal; revise
motion for attorneys fees.

For professional services rendered

7

95 .25 ç29 , 67 6 .25
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Terra
U.S.D

Foundat.ion for the Art.s
C. Litigation - Terra Foundation for the Arts

AugusL 31, 2001
3 015 _ 014 o:

Addit.ionaL Charges

06/29/200t BMM Loca1
Cash

t.ransport.at.ion - Cabs - petty
B. Murphy - TraveL to Àirport

Voice Stream
.7/6-7/e/or

transport.ation- Cab- from NAp to

Amount

07/06/2o0l- KcT CeLl phone Charges
Wireless Inv# B/A/at

07 /t7 /2ooI .IHL Local
Home

07 /23/20Ot KCT

0-t / 24 / 2OOr DER

DER

o8/ot/2oo]- DER

DER

DER

DER

Parking :

Airfare: D

Facsi.mi 1e

Facsimil-e

Ross Trip

Ross Trip

. com fnv# I2L15

to Chicago, IL

t.o Chicago, IL

2gÎ.00

61.4'7

20.00

470.72

1,190.17

25.00

369.0(

6.55

2t.95

68.88

14.00

7 ,265 .04

2.00

26 .33

l_.00

RHC Dupl i cat.ion
18430

oi /I8/ 2ooJ, MWN, Duplicarion
18448

0'? / 19 / 2oot DER Local Travel - Cabs
Chicago, IL

DER Airfare: D. Ross

outside: Sequential Inv#

outside : Sequentiaì. Invg

D. Ross Trip to

Trip to Chicago, IL

D. Ross Trip toMeaIs
rL

DER Business
Chi cago,

RHC Local t.ransportation- Cab- DCX Inv#
0081 -7 /Ot ro NAP

Other ConferenceCaÌ l

D

Business Meals - Cosi. Catering and
DeIivery Inv# 84758

uupl lcat ron

Facsimi I e

0

MB 0.50
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Terra Foundation for the Arts
u.s-D-c- Litigation - Terra Foundation for the Arts

August 31, 200L
3015_01402

Amount

?8. 90

0.88

l-6. I0

2 .90

58.00

0.90

0.10

r.20

0.88

2 .00

0.55

144.30

4.50

1.50

1.50

1.00

0.50

0.50

1.50

11.00

19.00

lt 3 .51

o8/or/200t JHM

. KRR

KJT

oB/oz/2001 DER

DER

o8/03 /2001 DER

. MLM

0B/ o6/2oot NMG

NMG

MB

,', MLM

o8/oe/2oar MB

oe/to/2001 DER

. 
A},IS

MB

MB

'MB

MB

.MB

MB

MB

o8/t3/2OOr DER

DER

DupJ. icat ion

Long Dist.ance

DupJrcatl_on

Duplicat.ion

Ðuplication

DupL i cat ion

Duplication

Long Distance

Long Distance

Dupl i cat ion

Postage

Dupl icat ion

Facsimi I e

_
-F'acs].mr_Le

Facsimil e

Duplication

Facsimil.e

FacsimiL e

¡ acsLm].te

Dupl i cat ion

Ðupl]-caE l on

l,lestlaw - D. Ross

Facs imi I e

9

6.00
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Terra
U.S.D

Foundation for t.he Art.s
C- Litigation - Terra Foundation for Lhe Arts

August 31, 2001
3015_0140

ÀmounL

o8/13 /ZOO1 DER

DER

DER

ÐER

. DER

DER

DER

MB

08/14 /ZOO1 DER

MB

MB

KJT

08/7s/2OOL KCT

DER

DER

. 
DER

',.-. JHL

0B/t6/200t MF ._

MB

lviB

MB

MB

MB

FacsimiLe

t acst-mLl_e

Facsimil-e

..-¡'acsLm].l e

Facsimile

¡ acsl_mL.Le

Duplication

uupl ].caE.].on

DupI icat ion

Duplicat.ion

'Dupì- ication

Facs imi 1e

Facs imi 1e

DupJ. i cat ion

Dupl icat ion

Facsimil-e

Long Distance

Facs imil- e

Eupl ication

Facs imile

Facs imi I e

Facs imil e

Facs imil- e

I

n

1.50

1.50

2.00

6.00

4.50

50

10

0.40

7.50

2.00

9.00

l_.80

3.60

5.00

2 .56

1.00

0.40

1.00

1.00

1.00

22 .40

'ro

1.00
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MB

0B/27 /zoot DER .- DupLicar.ion

DER

DER Duplicat.ion
..

MB . DupÌ icat ion

oB / Zg / 2oo1 MB Dupì. icarÍon

Federal Express Inwoice #
6-]-28-15933 - Robert p. Cummins

Äugust 31, 2001
3 015_ 01402

Amount.

3.00
+

1.00

90.76

0.50

,6.00

51.00

6.50

0.20

0.60

1.50

1.50

12 .40

3.40

1.70

5.1-0

1.00

1.00

0.10

13 .54

0. 10

Terra Foundation for the Arts
u's-D.c. Litigation - Terra Foundat.ion for the Arts

o8/L6/ZoO1 MB

MB

0B/r7 /2001. JHL

0B/20/2001 tviB

MB

08/2r/20ot MB

LRM

KJT

0,8 / 22 /200]- DER

DER

MB

a8/23/2o)r DER

08/24/2001 DER

irMB

MB

MB

Duplicat.ion

Facsimile

Vlestlar¿ - J. Longwell-

DupI i cat ion

Dupl icat. ion

Dupl icat ion

Dupl rcat t_on

Dupl ication

Dupl i cat ion

Facs imi 1 e

Facs imi l- e

Dupl i cat.ion

DupI icat ion

Dupl icaL ion

Dupì.ication \

i.lupl L cat Lon

Facsimil-e

11

25.30
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U. S.D
Foundat.ion for the Art.s
C. Litigation - Terra Foundation for the Arts

August 31, 20Ol
3 015 _ 014 0:

! -:

o8/3l./20oL Dupl icat ion

Facsimile

Total costs

TotaL amount of this bill

MB

MB

Amount

0.30

22'.50

$4 ,400.29

$34,016.54

Name
Timekeeper Summary

Hours Rate AmounLK. Chris Todd
Neil M. Gorsuch
David E.'Ross
Jide O. Nzelibe
John H. LongwelJ.
Leland R. MiIler

11.00
13.25
47.25

2 .00
13.75
8.00

450.00
375.00
325.00
285.00
235.00
75.00

$4, 950.00
$4,958.75

$15, 3 56 .25
$570.00

$3,23r.25
$600.00

t
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLTNTROCK, aDirector of the
Terra Foundation for the Arts, et a1.,

Plaintiffs,

V

JIIDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

No. 00 CH 13859
THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel. JAMES E. RYAN,
Attomey General of lllinois,

Hon. Dorothy Kirie Kinnaird

P I ainti ff- Interveno r,

v

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et a1.,

Defendants

DECLARATION OF LEONARD GARMENT
IN SUPPORT OF REVISED MOTION FOR F'EES

1. I am a member in good standing of the bars of the District of Columbia

and the State of New York. I am of counsel to the'Washington, D.C. law firm of Vemer,

Liipfert, Bernhard, McPherson & Hand, Chartered. My firm is counsel to defendants

Alan Simpson, Judith Terra, and Paul Hayes Tucker, directors of the Terra Foundation

for the Arts (the "Defendant Directors;" the 'oFoundation"), in this matter. The

Foundation is a private nonprofit corporation organized under the laws of the State of

Illinois. It owns and manages two museums, one in Chicago, Illinois, and one in

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)

1
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Givemy, France. The value of the Foundation's art collection, real estate, and cash assets

is approximately $450 million.

2. In addition to my law firm, the following firms and solo practitioners have

performed legal services for the Defendant Directors in connection with the present case:

Bellows and Bellows, P.C.; Cummins & Cronin, L.L.C.; Kellogg, Huber, Hansen, Todd

& Evans, P.L.L.C.; David A. Novoselsky; and Sheßky & Froelich, Ltd. Pursuant to the

Court's order dated August 29,2001, all of the above practitioners filed petitions for

reimbursement of fees.

3. By order dated December L4,2007, the Court awarded Shefsky &

Froelich 9468,376.17 forlegal services rendered from October 8,2000, through J:ur:re2I,

2001. By order dated March 13,2002, the Court conditioned its award of reimbursement

of fees to the remaining firms and practitioners upon their provision of the following

information: (a) the dates on which counsel were retained; (b) the reasons for retention;

(c) the dates, if any, of discharge; (d) when and how notice of retention was given to any

counsel of record; (e) when and how such notice was given to, and other communications

conducted with, Shefsky & Froelich; (Ð when "parties to the mediated settlement" \ryere

notified of the intention of the above firms and practitioners, with the exception of

Shefsky & Froelich, to seek reimbursement of fees; (g) what attempts have been made to

avoid duplication of effort; and (h) how much of the fees for which reimbursement is

sought has been paid.

4. The Court's questions appear directed towards the legitimate issue of why,

given the expenditure of large sums of Court-approved money to reimburse previous

counsel for the Defendant Directors, these same directors rvere compelled to retain new
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counsel in order to secure proper representation of their interests. I provide answers to

Court's specific questions below, but the answer to the general question may be

summarized as follows. 'When this litigation began, the Defendant Directors had an

interest in the well-being of the Foundation and an interest in avoiding personal liability.

At that time, the Defendant Directors were in the majority of the board; their interest in

the well-being of the Foundation appeared to have been adequately represented by the

Foundation's counsel, Sidley & Austin. The Defendant Directors retained their own

counsel, Shefsky & Froelich, to protect their personal interests.

However, during the Court-ordered mediation, the Assistant Attorney General, by

unlawful and otherwise improper acts, took control of the board majority in the service of

plans that were, in the view of the Defendant Directors, inimical to the well-being of the

Foundation. Sidley & Austin, representing the Attorney General's majority, no longer

represented the Defendant Directors' interest in the well-being of the Foundation.

Shefsky & Froelich had secured agreement to releases of personal liability for the

Defendant Directors. The recovery of Shefsky & Froelich's fees was bound up with the

successful termination of the mediation process. Shefsky & Froelich declined to expand

the scope of their representation so as to fill the void left by the change in Sidley's role.

Thus if the Defendant Directors were to pursue their interest in the well-being of

the Foundation, they had to act quickly to secure new counsel. The new counsel, in tum,

were forced to act quickly to try to stop the process.

5. On May 18, 2001, an adviser to Judith Terra visited Vemer, Liipfert,

Bernhard, McPherson & Hand to meet with me and my colleagues Harry McPherson and

Lawrence Levinson. I had briefly represented Mrs. Terra several years before, on another
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matter. I was told that Mrs. Terra was facing a crisis and had lost confidence in her

existing counsel.

6. Mrs. Terra was seeking legal help in connection with a lawsuit filed in late

September 2000 against her, Senator Simpson, and Dr. Tucker by two dissident directors

of the Foundation, Dean Buntrock and Ronald Gidwitz. The two plaintiff directors

alleged various acts of waste and mismanagement of Foundation resources. The

Defendant Directors viewed these charges as o'contrived" and wholly false.

7. The Attorney General of Illinois had joined in the complaint almost as

soon as it was filed, further alleging that the Directors of the Foundation could not move

the Foundation or its art collection outside the State of lllinois. The Attorney General's

position, as it was described to me, was much the same as the position he took before the

Court on the first day of this proceeding, September 25,2000.

The Court: [L]et's assume there is a museum in town that is simply not
making it. There is not attendance, it is not doing well. It is just
not supporting its efforts, it is not growing and, for whatever
reason, it has to close. It is your position that even if that were the
case, the assets would ultimately remain in the State of Illinois or
the collection would be sold for the benefit of the people of the
State of lllinois.

Mr. Perkins: Yes, Judge, absolutely.

The Court: And that is really what it comes down to. They can't ever move
these assets elsewhere.

Mr. Perkins: Your Honor, I have been on many cases and that is our position in
every case.

See Exh B (Excerpt fiom9125100 Transcript of Proceedings).

8. I was told that the Assistant Attorney General, in support of the above

position, had asserted that Dan Terra, Mrs. Terra's late husband and the founder of the
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Terra Foundation, intended that the Foundation stay in the Chicago area. But, we were

told at the meeting, the contrary was true. The Foundation's governing documents placed

no restriction on the Board's discretion to move Foundation assets. In fact, Dan Terra

had been planning and taking steps, right up until his sudden death in June 1996,to move

the headquarters of the Foundation and the bulk of his art collection to Washington, D.C.

in order to expand the Foundation's artistic and educational reach beyond Chicago and

Illinois.

9. At this initial meeting we leamed that the parties to the dispute had

entered into mediation under unusual circumstances. The head of the Foundation's

independent litigation committee in the months leading up to the mediation was board

member Theodore Stebbins, who was at that time in general agreement with the views of

the Defendant Directors. The Assistant Attorney General, a strong proponent of

mediation, had challenged Mr. Stebbins' role on the independent litigation committee and

aired charges of conflicts of interest on Mr. Stebbins' part. Mr. Stebbins became a strong

proponent of mediation. When the case moved into mediation, the proceedings and

papers were "sealed" and Mr. Stebbins was able to avoid a public trial of the Attomey

General' s allegations.

10. Sidley & Austin believed that the Foundation's position on the key issue

of Mr. Terra's intent was extremely strong. See Exh. C (Feb. 14,2001, Mediation

Statement). Nevertheless, Sidiey & Austin agreed that the Foundation should participate

in the mediation. Sheßky & Froelich advised the Defendant Directors to participate,

explaining that mediation offered a potentially simple way to secure releases of personal

liability,
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11. At the meeting, we were also told that the Defendant Directors had agreed

to enter into mediation in the mistaken belief that, since the charges against them were

groundless, the process would produce a fair result. They were further reassured by the

advice of Foundation counsel that a mediated settlement would require the agreement of

the parties to the dispute. See Exh. D (Memorandum to Directors from Sidley & Austin).

As the mediation progressed, however, the Assistant Attomey General played an

increasingly dominant role, asserting non-negotiable positions and insisting not only that

the Foundation had to be confined to Chicago, with a majority of its board composed of

Illinois residents, but also that Senator Simpson, in particular, had to be dismissed from

office as a director of the Foundation. See, e.9., Exh. E (correspondence representative of

Attorney General's requirements, which varied in detail during the mediation, but

maintained insistence on Illinois control). As of the time of our initial meeting with Mrs.

Terra's advisor, the Foundation board was divided over the Attomey General's proposals,

though it appeared that there were enough votes to enable the board to refuse his

demands for control in the mediation process or otherwise.

t2. The Defendant Directors felt they needed alternative legal representation

because Shefsky & Froelich had declined, despite repeated requests, to mount a major

attack on the mediation process, even as pressures by the Attorney General became more

intense. Counsel had also declined Mrs. Terra's request that they bring to the Court's

attention the o1rue facts" concerning Dan Terra's intent with regard to the Foundation.

See Exh. F (May 19,2001, Memorandum from Judith Terra to James V/ilson) (one of

many communications in which Mrs. Terra expressed dissatisfaction with the course of

mediation and her representation by Shefsky & Froelich).
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13. Most disturbing to the Defendant Directors, we were told, was the fact that

one of the Shefsky & Froelich attomeys had written a letter to Mrs. Terra in which he

complained about not having been paid and said that the firm would not allow him to

continue the representation if its fees were not paid. See Exh. G (Letter of April 17,

200I, from James D. V/ilson to Defendant Directors). The Defendant Directors,

particularly Mrs. Terra, had come to the conclusion that they must withdraw from the

mediation. They feared that Shefsky & Froelich, because of its expressed anxiety over

fees, had an interest, contrary to the interests of the Defendant Directors, in continuing to

participate in the mediation in order to bring it to a rapid conclusion, thereby expediting

court action on their fee petition.

14. In sum, the Defendant Directors felt that they,were, for all intents and

purposes, without representation in their concern for the welfare of the Foundation.

Indeed, Defendant Directors often felt compelled to take it upon themselves to

communicate independently with the mediator. See, e.q., Exh. H (Letter of May 24,

z}Ol,from Paul H. Tucker to David Hilliard).

15. After the initial meeting, we undertook, beginning on May 18, 200I, a

preliminary inquiry into Illinois law on the governance of private corporate charitable

foundations. We thought that if the Attorney General claimed a right to confine an

Illinois foundation within the state, there must be some feature of Illinois law that

supported his claim. On the contrary, we found that Illinois law, like the laws of most

states, construes the purposes and powers of a foundation by reference to the founder's

intent and the instruments of incorporation embodying that intent and requires of

foundation directors the normal exercise of care and loyalty within this framework.
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16. On May 23,we obtained a copy of the lengthy court docket in the case and

used it as a starting point for our efforts to understand its procedural aspects. Our firm

continued to review the legal and procedural background until June 7, when we discussed

the case in more detail with Mrs. Terra. After this discussion, Mrs. Terra suppiied us

with additional documents and materials related to the case, including pleadings, trial

transcripts, and communications between Mrs. Terra and the Court-appointed mediator.

Our preliminary conclusion after the foregoing reviews and discussions was that the

Assistant Attorney General had interfered, without any discernible justification, in the

govemance of a private foundation.

17. On June 8, the day after our meeting with Mrs. Terra, it was our

understanding that a majority of the Foundation directors continued to oppose the

Assistant Attorney General's demands. This majority consisted of Judith Terra, Senator

Alan Simpson, Dr. Paul Tucker, Helene Ahrweiler, Ambassador Jacques Andreani, and

Stephanie Marshall. 'We 
also understood that as of that date, Mr. Stebbins's support for

the majority had become uncertain; we later learned that the Attorney General had

continued applyrng pressure on Mr. Stebbins through circulation of a draft amended

complaint, to be filed if the mediation was unsuccessful, naming Mr. Stebbins as a

defendant and accusing him of serious professional misconduct. See Exh. I (March2l,

200I, Letter from James D. Wilson of Sheßy & Froelich to the Defendant Directors)

("[W]e had an agreement with the Attorney General that the copies [of the proposed

amended complaint] would be marked'confidential' so that Ted Stebbins need not

endure these as public charges if the matter was settled.") The other likely supporters of
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the Attorney General were the plaintiffs in the suit, Messrs. Buntrock and Gidwitz, as

well as Ambassador Arthur Hartman and Margaret Daley.

18. Also on June 8, in order to verify aspects of the Defendant Directors'

account and to initiate communication with their counsel, Shefsky & Froelich, Mr.

Levinson contacted the respected Chicago litigator Lee Freeman, of Freeman, Freeman &

Salzman, P.C. Mr. Freeman said he was generally familiar with the case from newspaper

accounts. He agreed to contact Shefsky & Froelich in order to discuss the possibility of

our entering the case as co-counsel to their firm.

19. On June 13, Mr. Freeman reported to Mr. Levinson. Shefsky & Froelich

had told Mr. Freeman that their firm was owed $500,000. Shefsky & Froelich also told

Mr. Freeman that it would withdraw from the case if any co-counsel, or any new local

counsel, were retained to help represent the Defendant Directors.

20. On June 14, Mr. Levinson and I placed a conference call to Steven

Carlson, a partner at Sidley & Austin and counsel to the Terra Foundation, to advise him

that our firm was considering formal involvement in the case on behalf of the Defendant

Directors; we asked for information about the case, particularly about the role of the

Assistant Attorney General. Irl a conversation of an hour and a halt Mr. Carlson

discussed with us the background of the case and of the mediation process. He told us

that Sidley & Austin, in a motion made the previoup January for judgment on the

pleadings, had argued that the Attomey General had exceeded his authority in entering

the case and was impermissibly interfering with the govemance of a private foundation.

Also, Mr. Carlson said that Sidley & Austin had presented the Court and the mediator
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with substantial evidence that Dan Terra, before his death, had actively planned to move

the Foundation to Washington. See Exh. C (Feb. 14, 200I,Mediation Statement) at 3.

21. At some point after our telephone conversation of June 14 with Mr.

Carlson, the Assistant Attorney General issued an administrative subpoena to the lliinois

Mathematics and Science Academy ("IMSA"), alargely state-supported institution.

IMSA was headed by Foundation director Stephanie Marshall, who had until that time

opposed the Assistant Attorney General's proposals. The subpoena initiated an official

state inquiry into the possibility of improper financial dealings by Ms. Marshall as

treasurer of the Foundation and president of IMSA. The Assistant Attomey General had

informed Ms. Marshall of his plans to issue the administrative subpoena and thereafter, in

a closed meeting, discussed the matter with her counsel, whom she had retained to

represent her in the official inquiry.

22. On or about June 19, Mrs. Terra told us that in a "straw vote" of

Foundation directors, taken on June l8 in anticipation of the June 29 meeting at which

the directors would vote on the Assistant Attorney General's proposals, Ms. Marshall had

joined Mr. Stebbins in voting to accede to the Assistant Attorney General's demands.

The Assistant Attorney General now appeared to command a majority of the board.

23. On June 2l,the firm sent a letter to Mrs. Terra to "confirm our agreement"

that the firm "has been engaged to provide you with services with respect to issues

affecting the Terra Foundation."

24. On June 22,Ipresided over a day-long meeting attended by Mrs. Terra,

Mr. Naftali Michaeli (a close friend and adviser of Mrs. Terra, who had also been named

as a defendant in the lawsuit), Mr. Levinson, and Donald Ratner, the Foundation's vice
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president for administration. Dr. Tucker joined us by telephone for the morning session.

The purpose of the meeting was to determine the next legal steps to be taken, in light of

the extremely short time before the Foundation board meeting on June 29 andthe

possible approval of a settlement by the Court soon thereafter.

25. As the meeting began, we focused on issues of corporate govemance. I

stated that if the directors were to vote to accede to the Assistant Attorney General,

believed the Foundation would sail away from its Terra moorings to be entirely

controlled by the State of Illinois and the City of Chicago.

26. As the June 22 meeting proceeded, the issue of coercion by the Attorney

General became at least as important in the discussion as the issue of the proper role of

the Attorney General in corporate govemance. Both issues were raised by the question of

whether the Foundation board was capable any longer of voting in a voluntary,

independent and disinterested manner on issues vital to the future of the Foundation. As

Dr. Tucker put it, the coercion issue was critical, because if Stephanie Marshall removed

herself from the action of the Board, the next meeting would result in a tie vote. Without

a majority, no Court action could take place. The moment of truth, I added, occurred

when Stephanie Marshall became the subject of an investigation by the Assistant

Attorney General. The crux of the case, the participants agreed, was that individuals

trytng to get control of a private foundation had managed to engage the coercive power of

the State to implement their plan. We believed that we had a prima facie case of coercion

and that, if allowed the normal means of discovery, we would produce sufficient

evidence to prove this assertion.

11 16di-003038



27. At the conclusion of the meeting, I was authonzedby the Defendant

Directors to begin preparing documents to attempt to restrain the Foundation board from

its June 29 meeting and vote. The grounds for such restraint would be the improper

nature of the Attorney General's original intervention, the coercion of Theodore Stebbins

and Stephanie Marshall and the complete absence of an opportunity, to that point, for the

Defendant Directors to adduce the evidence of Dan Terra's actual intent with respect to

the Foundation. Senator Simpson was notified and agreed with our plan of action.

Senator Simpson said that he was looking forward to the chance to raise his hand in court

for the first time to tell the truth about Dan Terra's intent and the usurping of the Terra

Foundation's ability to govern itself.

28. It was now our job to take immediate action to protect the expressed and

objective interests of our clients. Because the issues in the case now encompassed not

only corporate governance but illegal State action, we sought help from a firm that,

unlike our own, had general litigation depth and substantial experience in Constitutional

law. I contacted K. Chris Todd of Kellogg, Huber, Hansen, Todd & Evans, with whom I

had worked previously, to ask whether his firm would join our legal team. On the

evening of June 22,we supplied him with background on the case, forwarded a copy of

the initial complaint, outlined the involvement of the Assistant Attorney General, and

discussed the various issues that the case raised. Kellogg, Huber agreed to begin

immediately drafting a motion to be filed in Chicago for a temporary restraining order.

29. It was also our job to retain new Chicago counsel. We contacted the firm

of Bellows and Bellows on June 22. We outlined the case to Laurel Bellows, as we had

done to Chris Todd, and sent the Bellows firm documents they needed in order to begin
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the local admission of the Washington attorneys, advise Shefsky & Froelich of the entry

of the Bellows firm into the case, and prepare to provide the logistical support that would

allow us to file and argue our motions in Chicago.

30. On Saturday, June 23, andsunday, Iune 24,we worked on the drafting of

the motion for a temporary restraining order and on the accompanyrng affidavits.

Kellogg, Huber did the bulk of the drafting, with support from the Bellows firm; we did

overall editing and were in charge of clearances. By Monday, June 25, we had rough

drafts of the papers and proceeded to clear them with our clients.

31 . On June 25 we collected detailed affidavits from parties with first-hand

knowledge of Dan Terra's 1996 preparations to move the Foundation and the bulk of the

Tena art collection to 'Washington, D.C. We did so because such affidavits, appended to

the motion papers, would rebut any claim by the Attorney General that Mr. Terra had

wished to keep his collection in Chicago. We learned that Dan Tena's plans for the

move had proceeded to an advanced stage: He had rented Washington office space for the

Foundation, hired an architect who had completed designs for a new Washington

museum, and printed change-oÊaddress cards. On the new'Washington, D.C., letterhead

of the Foundation, Dan Terra, just days before his death, sent handwritten instructions to

the then-president of the Foundation, directing that "All Terra and Terra Foundation mail

should be directed to" the Terra Foundation for the Arts,1072 Thomas Jefferson Street,

Washington, D.C.

32. On June 26 and27,we began the final drafting of motions for the

temporary restraining order. We wanted to be prepared to file in state or federal court, as

tactical considerations dictated; but the facts adduced and the law argued would be

13 16di-003040



substantially the same in either case. The core of our case \ryas a demonstration that the

evidence of misconduct by the Assistant Attorney General was serious and credible

enough to warrant a court's blocking a board meeting that had been called for the prrrpose

of acceding to the Assistant Attorney General's demànds. We rested our case on the

additional ground that the evidence of the Assistant Attorney General's traducing of Dan

Terra's intent was clear and irrefutable.

33. On June 28, \¡/ith the board meeting scheduled for the next day, we chose

to go first into federal court because of the prospect of faster injunctive relief there. 'We

filed a motion in the U.S. District Court for the Northern District of lllinois and flew to

Chicago to argue it. On the evening of June 28, Judge Bucklo denied our motion on

grounds of federal abstention doctrine and on the assumption that we could bring our

Constitutional claims before the Chancery Court.

34. By the time we filed the above motion on June 28, all counsel for the

parties to the mediated settlement were aware that the Defendant Directors had retained

new counsel.

35. On the evening of June 28, we completed final papers for filing in the

Chancery Court. On June 29, we filed our motion in the Chancery Court and participated

in argument, asking for a suspension of the Foundation board meeting "until this Court

can take steps [so]'that a free, untainted vote can occur. . . without the comrpting

influence lofl a state official." After that hearing, the Court denied our motion. The

Court set a schedule by which our clients' objections to any settlement order could be

fîled on or before July 14; a hearing on the settlement was scheduled for the end of July.
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36. On June 29,the Foundation board met. Our firm assisted Mrs. Terra in

the preparation of a statement which she delivered to the board, urging her fellow

directors to reject the Assistant Attorney General's proposal as the tainted product of

illegal state action. By the time of the meeting, however, the outcome of the vote was

foreordained. On June 19, the mediator had announced that the Foundation directors had

declared themselves and that the vote would be 6 to 5 in favor of the Attorney General's

terms. Three of the five minority directors-senator Simpson, Ambassador Andreani

and Mrs. Ahrweiler-anticipating the outcome did not join the Jwrc 29 meeting. As a

result of their absence, the vote of the board was 6-2 to approve the settlement, with Ms.

Marshall and Mr. Stebbins now providing the two essential votes for the new majority.

After voting, both Ms. Marshall and Mr. Stebbins voiced their complaints about the

Assistant Attorney General's conduct.

37. On July 2, in response to the Court's request for a status conference, I

appeared before this Court together with Chris Todd of Kellogg Huber and Joel and

Laura Bellows of Bellows and Bellows. In connection with this hearing we filed a

motion for leave to file written objections and for an evidentiary hearing on the proposed

settlement. In support of that motion, I stated that we would seek the Court's permission

to offer evidence and seek the opportunity to examine witnesses to demonstrate the

improper means by which the Attorney General's actions had caused directors Stebbins

and Marshall to shift their votes. The Court instructed us to file our objections to the

proposed settlement by July 19; a hearing was scheduled for July 24.
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38. Because of a potential conflict of interest, and by agreement of counsel,

the firm of Bellows & Bellows withdrew as local counsel, and the Chicago firm of

Cummins & Cronin took its place on July 18, 2001.

39. Over the next three weeks, we continued to research the relevant case law,

collected additional affidavits, further investigated the standards applicable to the

fiduciary duties of directors, and obtained additional factual information to accompany

our motions. Throughout this period, we continually discussed our litigation strategies

with Mrs. Terra, Senator Simpson and Dr. Tucker, who fully supported our efforts.

40. On July 19, pursuant to the Court's order, we filed a28-page

memorandum, together with a number of exhibits, objecting to the proposed settlement.

One of these exhibits was an affidavit prepared by John Longwell, a Kellogg Huber

attorney, who reported the content of a voluntary ínterview of Assistant Attorney General

Floyd Perkins. Mr. Longwell had been present at the interview, which was conducted on

July 12 by counsel for the Defendant Directors. Mr. Perkins declined to testify under

oath.

41. Our memorandum of July 19 brought the following issues to the Court's

attention: (a) without the votes of the two conflicted directors, Stebbins and Marshall, the

proposed settlement was a legal nullity and could not be approved by the Court; (b) the

Court could not approve the settlement without countenancing a breach of fiduciary duty

owed by directors Stebbins and Marshall to the Foundation; (c) the mediation process

was fatally infected by improper governmental action; (d) bV permitting a seizure of the

Foundation's property and powers by the Attomey General, approval of the settlement

would set a precedent that would strongly discourage not-for-profit corporations from
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locating in lllinois; and (e) the Defendant Directors should be permitted reasonable

discovery and an evidentiary hearing to allow an airing of relevant facts.

42. On July 24,we filed an eight-page reply brief in support of the Defendant

Directors' objections to the purported settlement agreement and the proposed Consent

Judgment. Prior to lodging these objections, we also filed with the Court, onluly 20, a

61-page "Consolidated Verified Answer, Affirmative Defenses and Counterclaims" to the

complaint of Buntrock and Gidwitz. In our papers, the Defendant Directors, now

Counterclaim Plaintifß, asked the Court to enter a judgment declaring that the proposed

settlement of the litigation was unlawful because it was not approved by the Board in

accordance with Illinois law, that the proposed settlement was the product of breaches of

directors' fiduciary duties and unlawful interference on the part of the Attorney General,

and that the proposed settlement was incompatible with the Foundation's charter, its

bylaws, and the intent of the donor, Daniel J. Terra.

43. On July 2L,together with co-counsel, I appeared before the Court to urge

that the settlement agreement be disapproved, that an evidentiary hearing be scheduled

and discovery allowed, and that the counterclaims embodied in our July 20, motion be

allowed. At the conclusion of the hearing, the Court denied permission to conduct

discovery, rejected the motion for the filing of a counterclaim, and stated that the Court

would proceed to sign the order approving the settlement. The Court also stated that the

remaining issue was the various attorneys' petitions for fees.

44. On the morning of July 26,the Court entered the Consent Judgment and

Order in the case. On August 22,Mrs. Terra, Dr. Tucker and Senator Simpson filed a

notice of appeal to the Appellate Court of Illinois for the First Judicial District from the
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Circuit Court of Cook County, County Department, Chancery Division, in case number

00cH13859.

45. There was no duplication of effort in our representation, because the work

that we conducted for the Defendant Directors was different, in both critical facts and

legal theories, from the case prepared for them by Sheßky & Froelich. Shefsky &

Froelich represented the interests of the Defendant Directors in avoiding personal

liability; Shefsky & Froelich did not represent the interests of the Defendant Directors, as

they conceived them, to serve the well-being of the Foundation. Nor were those interests

represented by Sidley & Austin because of the shift of support by Mr. Stebbins and Mrs.

Marshall.

46. As I explained to the Court in some detail during the hearing of January 15

of this year, new counsel were retained to take on new efforts rather than to continue the

ongoing work of Shefsky & Froelich. See Exh J (Excerpts of l/15/02 Transcript of

Proceedings). Therefore, there was only limited benefit to be gained from an extended

transition. Nevertheless, new counsel sought to make use of work that had been done

before. Counsel requested and received copies of key pleadings and other documents

from Shefsky & Froelich and conferred on several occasions with both Shefsky &

Froelich and counsel for the Foundation. The fact that the Defendant Directors agreed to

retain common counsel, rather than availing themselves of their right under the Terra

Foundation bylaws to retain separate counsel to defend against the charges against them,

at the inception of this litigation or at any time thereafter, was another sign of the general

consciousness of the need to avoid unnecessary duplication of effort.
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47. Of the fees for which reimbursement is sought, 5412,750.00 has been paid

by the Defendant Directors. See Exh. K (chart detailing amounts paid by Defendant

Directors). The pal.rnent of these fees strongly evidencesthe bonafides of fhe Defendant

Directors' belief in the merit and public policy importance of their claims.

48. We entered this case at the request of clients who believed that their

interests were not being adequately pursued by their existing counsel. We did not seek to

supplant existing counsel. As the Court has recognized, this case is "extremely complex

and fiercely litigated" and rife with "novel issues." Order of March 13,2002, at 4. To

deny the Defendant Directors reimbursement of fees for the attorneys they have chosen

would be, under these circumstances, to deny them fair access to proper representation.

Just as important, in a hotly contested lawsuit such as this one, the purpose of

reimbursement of attomeys' fees is not to reward the victors; it is to insure that

competing positions have appropriate resources for effective representation. And in a

case as significant for the future of foundations as this one is, the Court should not be

seen to deny reasonable awards to attorneys who have raised legal and policy issues of

the utmost seriousness.
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I declare under penalty of perjury the foregoing is true and correct to the best of

my knowledge

DATED: Apn124,2002

4t 
-L-i/-r)T-/'^r/ ./fuÀ*'a /

Leonard Garment
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,

Y

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants
No. 00 CH 13859

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of Illinois,

Hon. Dorothy Kirie Kinnaird

Plaintiff-Interven or,

v

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.

BELLOWS AND BELLOWS'
SECOND AMENDED PETITION FOR FEES AND COSTS

Now Comes Bellows and Bellows, P.C., and as its Second Amended petition for Fees and

Costs states:

1. Bellows andBellows, P.C., submits this SecondAmendedPetition forFees and Costs

pursuant to the direction and order of the Court, the inherent supervisory power of the Court over

attorneys fees, the obiigation of the Terra Foundation for the Arts to pay such fees and costs, and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

: \.r
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pursuant to all other applicable law. Defendants Judith Terra, Paul Hayes Tucker, and Alan K.

Simpson ("Clients") have filed objections to the "Consent Judgment" and reassert those objections.

The filing of this Amended Petition is not intended to, nor does it in any way, waive those

objections.

2. Attached is the Affidavit of Laurel G. Bellows, including as its Exhibit 1, an

explanation of the fees and costs requested by the firm of Bellows and Bellows, p.C.

3' This Amended Petition is filed under terms of a protective order, specifically

reserving to Judith Terra, Paul Hayes Tucker, and Alan K. Simpson all privileges each has and they

jointly may have of confidentiality, attomey work product, and any other matter accruing to them

by statute, in law or in equity

4. Bellows and Bellows was employed by Clients from June 22 tlroughJuly 31, 2001

in connection with the defense of their interests as Directors of the Terra Foundation arising out of

the two lawsuits consolidated herein and thereafter in connection with the recovery of fees herein.

Bellows and Bellows' representation necessarily included (in general terms): famllía¡,zing itself

with the facts and circumstances giving rise to Clients becoming Defendants herein; involvement

in an action (in aid of Clients' position in this action) fited in the United States District Court,

entitled F al. v CaseNo. 01C 4976 (the "federal

action"); restatement of the allegations in the federal action so as to incorporate them to seek relief

in the instant action; representation of Clients in the instant action (as more fully elaborated in

Exhibit 1 to the Affidavit of Laurel G. Bellows); the response of Bellows and Bellows to the claim

of R. Gidw itz, anamed Plaintiff, that Bellows and Bellows' representation of Clients in the instant

action was improper and presented a conflict of interest with its ongoing representation of the

¿
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Foundation in another matter (in connection with which claim the undersigned retained a noted

ethicist for assistance); and, presentation of the various Petitions for Fees and Costs (including the

original, first and the instant Second Amended Petition for Fees and Costs), all as specified in the

attached Affidavit and Exhibit I attached to it.

5 . In connection with the representation specified in paragraph 4, above, Clients became

indebted to Bellows and Bellows for $68,373.50 in fees and $5,201.95 in costs that were incurred

in relation to this case (but excluding the fees and costs associated solely with the federal action);

and, Clients will become indebted to Bellows and Bellows for costs and fees in connection with all

proceedings as mayhereafteroccurin connectionwiththis SecondAmendedPetition andthe subject

matter hereof.

WHEREFORE, Bellows and Bellows, P.C. requests that this Court approve palrnent

pursuant to its Second Amended Petition for Fees and Costs, together with such additional costs and

fees as Clients incur to Bellows and Bellows by virtue of the proceedings hereafter in aid of this

Second Amended Petition,

Laurel ellows

Laurel G. Bellows, Esq.
BELLOWS AND BELLOWS, P.C.
79 West Monroe Street, Suite 800
Chicago, Illinois 60603
(312) 332-3340
Attorney # 01000

3
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
couNTrr DErARTMENT, cHANCEnv uúrsroN

DEAN L. BUNTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,

v

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of lllinois,

Plaintiff-Interven or,

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF LAUREL G. BELLOWS
IN SUPPORT OF BELLOWS AND BELLOWS,

SECOND AMENDED PETITION FOR FEES AND COSTS

STATE OF ILLINOIS

COLINTY OF COOK

)
)
)

SS

LAUREL G. BELLows, being duly sworn, hereby deposes and says
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1. Affiant has full knowledge of the facts contained in this Affidavit and if called as a

witness could testify competently thereto.

2. Affiant is a Principal in the law firm of Bellows and Bellows, P.C. Affiant was

involved in the work performed by Bellows and Bellows during the time it represented Judith Terca,

Paul Hayes Tucker, and Alan K. Simpson ("Clients") in this matter, from June 22to July 3I,Z001

Afniant is the attorney with overall responsibility for supervising the activities of the employees of

Bellows and Bellows in the instant litigation. Affiant has been licensed to practice law in the states

oflllinois(I97 ),Florida(1975)andCalifornia(1981). Affianthassupervisedattorneysandstaff

involved in complex litigation, and has herself been involved in litigation throughout that period.

Affiant has also been involved in litigation conceming fee petitions sufficiently often to be able to

have an informed opinion as to the reasonableness of attorneys fees generally and the award of

appropriate fees for litigation in matters such as those involved in the instant matter, specifically.

3 . Attached to this Affidavit as Exhibit 1 is a detailed explanation ofthe work performed

by members of Bellows and Bellows in connection with the subject litigation and the charges for

those services. (Exhibit 1 consists of the time report that was attached to Bellows and Bellows'

Amended Petition For Fees And Costs, a time report for the subsequent time spent, and the report

of all costs expended.)

4. As set forth in Bellows and Bellows's previously-submitted Amended petition, the

fee and cost items contained in Exhibit 1 that relate solely to the case filed in the United States

District Court, entitled The Terra Foundation For The Arts. et al. v. Floyd Perkins. No. 0l C 4g76,

are no more than $400.00 in costs and55,972.50 in fees. Therefore, Bellows and Bellows' Second

Amended Petition is reduced by 5i6,372.00 to the current amounts of $6g,373.50 in fees and

ôz
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$5,201.95 in costs. Affiant is of the opinion that all work done and amounts paid as represented on

Exhibit 1 were necessary for the proper representation of the Clients, that they are reasonable in rate

and total, and that none duplicate any service performed by any other firm.

5. Clients retained Bellows and Bellows on June 22,200L

6. Affiant was informed that the reason for the retention of Bellows and Bellows as

additional (local) counsel was (in substance) that: Sheßky & Froelich had not been paid by the

Foundation or this Court; it was owed in excess of $400,000; it was understandably anxious to

withdraw and would be unwilling to undertake the major commitment that would be necessitated

by opposing what was obviously an illegal State action; and, the Clients were not þeing well served

by a continuation of that firm's representation and more particularly that the Shefsky firm was not

representing them adequately or independently. ( The foregoing was confirmed by subsequent events

and information.) ln consequence, Bellows and Bellows agreed to Clients' request that Bellows and

Bellows serve as local counsel.

7 . Bellows and Bellows withdrew from its representation on July 31, 2001 because the

posture of the case had changed since it was retained, and the firm was concemed that a potential

conflict would arise. More particularly, on and for a brief period after June 29,200I, the Clients'

interests and those of the Foundation were closely aligned; nevertheless, after a series of rulings by

this Court, it appeared that that alignment might separate. Consequently, and although the fim,s

withdrawal was not granted until July 3 I, 2001,the Clients were timely advised that the firm wished

to withdraw and that Clients would be afforded an opportunity to obtain new local counsel.

8. On June 28,200I, all counsel ofrecord in this case (otherthan the Sheßkyfirm) were

advised that Bellows and Bellows had been retained by Clients when Affiant or another member of

3
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the firm called and subsequently served them with a copy of the Petition for Temporary Restraining

Order in the federal action. The Shefsky firm had not been advised that the federal action was

contemplated because of concern with its independence. (In fact, on June 28 when it learned of the

federal aciton, that firm did not call Affiant. Instead, its time records indicate that it called David

Hilliard and Steve Carlson.)

9. On June 29,200I, Affiant advised James V/ilson of Shefsky & Froelich of the fact

that Clients had additionally retained counsel, including Bellows and Bellows, that a motion seeking

to enjoin the Foundation's Board meeting that aftemoon would be sought, and that he would be

receiving a copy of the motion. Messrs. Wilson and Crowe appeared at the hearing; Mr. Crowe

indicated his desire to withdraw (without recriminating over not being invited to the previous days'

proceedings), and offered to turn over his file. Affiant accepted that offer.

10. During the time that Bellows and Bellows was counsel of record. the matter of fee

petitions was discussed often on the record. Affiant cannot now recall the date of the first such

discussion; however, she believes that Bellows and Bellows would have been a participant in any

such discussion inasmuch as Clients were and are entitled to reimbursement for the (now) $60,000

advanced against fees and Bellows and Bellows is entitled to be paid the difference.

1 1. Since the first draft of all substantive pleadings were prepared by other counsel,

Bellows and Bellows would not have taken any action to avoid duplication of effort between Shefsky

& Froelich and itself. That said, at no time during the period in which Bellows and Bellows was

an attorney of record up to and including on or about July 8, 2001 (the date on which Shefsky and

Froelich's file was received), was any service performed on behalf of the Clients by her firm, or to

her knowledge, by any of the other firms representing Clients, that would have benefitted from any

4
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information or work that had been performed by Sheßky & Froelich. (Indeed, Clients' fear of the

lack of independence in work, thought and action is why that firm was replaced.) Going further,

Bellows and Bellows was involved in the review ofthe material received from Shefsky and Froelich,

and Affiant is of the belief that none of the material received from that firm would have diminished

the work required to be performed by Clients' other counsel before Bellows and Bellows withdrew

12. Of the total sum set forth on Exhibit 1, Bellows and Bellows received $60,000

($25,000 on or about June 28,2001 and $35,000 on or about July 11,2001).

FURTHER AFFIANT SAYETH NAUGHT.

STIBSCRIBED and SWORN to
before me this 2WA"V of Apnl2002

otary Public

tlFFoffiflÅ"fl_
El-lZAßETFi ¡:\ iiT'fi 0{\if{A{.i$ER

ffiTARY PUEL'C.
å#r g66pp¡g3ei1hj

ffiAL

ST.ô.1 q ûF l¡Lffii*
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9l26lO1
5:27 PM

Bellows and Bellows, P.C.
Slìp Listing Page

Selection Criteria

Slip.Classification
Slip.Date
Client (hand select)
Slip.Slip Type

Open
Earliest - 9126101

lnclude: Terra litigation
ïme

Rate lnfo - identifies rate source and letel

Slip lD
Dates and Tjme
Posting Status
Description

54390 TIME LGB
6122101 GENERAL
WIP Tena litigation
Review preliminary documents. Tena Litigation
Telephone conr'ersation with L. Garment,
K.C. Todd, L. Levinson regarding clients'
situation, strategy and allegations inwlwd
in pursuit of causes of action including for
A.G.'s violation of Section 1983 and in aid
of their State case.

54389 TIME LGB
6124101 GENERAL
WIP Terra litigation
Conlersation with L. Lerinson to confirm Tena Litigation
factual and legal atlegations. Subsequent
conrersation with client for further fact
checking.

54289 TIME MTW
6125101 GENERAL
WIP Terra litigation
Review materials ftom L. Bellows Terra Litigation
regarcÍing background. Research
regarding miscellaneous issues of lllinois
law, including regulations prohibiting state
employee fiom serving on Foundation
board with and without compensation.

54391 TIME LGB

6125101 GENERAL
WIP Tena litigation
Telephone conference with DC counsel; Tena Litigation
conrærsations with client regarding rarious
litigation matters; conrersations with Neil
Gorsuch regarding revision status.

Professional
Activity
Client
Matter

Units
DNB ïme
Est. ïme
Variance

1.00
0.00
0.00
0.00

350.00
T@1

350,00
T@1

350.00

280.00 ^

840.00

735,00

Rate Slip Value
Rate lnfo

Bill Status

0.80
0.00
0.00
0.00

3.50
0.00
0.00
0.00

240.00
r@1

350.00
r@1

2.10
0.00
0.00
0.00
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9t26iO1
5'.27 PM

Bellows and Bellows, P.C.
Slip Listing Page

Slip Value,P lD
Dates and ïme
Posting Status
Description

Professional
Activity
Client
Matter

Units
DNB Tme
Est. ïme
Variance

Rate
Rate lnfo

Bill Status

56280 TIME MTW
6125101 GENERAL
WIP Tena litigation
Prepare materials for federal filing and ProTena Litigation
Hac Vice Motion. (Federal)

54385 TIME LGB
6126101 GENERAL
WIP Tena litigation
Conference call with K.C. Todd to confirm Tena Litigation
further facts in Affidavit and Petition.
Confirm facts surrounding S. Marshall's
alleged intimidation by Attomey General
and to hale IMSA's attomey contaçt me,

54384 TIME LGB
6126101 GENERAL
WIP Tena litigation
Conr,ersation with client regarding facts Terra Litigation
conceming IMSA. Conrersation with K.C.
Todd regarding litigation goals.
Conlersation with L. Garment regarding
representation of P. Tucker, J. Terra, A.
Simpson, and Foundation.

54383 TIME LGB
6126101 GENERAL
WIP Terra litigation
Conr,ersation with K.C. Todd regarding Tena Litigation
Judith Tena's Declaration; review and
rer,ise recent drafts of Affidavit and
Memorandum. Conf rm facts.
Conrersations with K.C. Todd, N. Gorsuch
and J, Longwell regarding factual and legal
issues.

54287 TIME MTW
6126101 GENERAL
WIP Tena litigation
Facilitate rarious federal court filings. Terra Litigation
Research issues related to Temporary
Restraining Order Motion pursuant to local

. rules: service on 4.G., restricted filing,
(Federal)

5.50
0.00
0.00
0.00

4.30
0.00
0.00
0.00

1.00
0.00
0.00
0.00

240.00
r@1

350.00
r@1

350.00
T@1

350.00
T@1

240.00
T@1

325.00
r@1

6.00
0.00
0.00
0.00

0.80
0.00
0.00

240.00

1925.00

1505.00

1470.00

1440.00

4.20
0.00
0.00
0.00

54272
6126101
WtP

JJB
GENERAL
Terra litigation

TIME 260.00
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Conrersations with L. Bellows and M. Tena Litigation
Wolf regarding procedural matters, federal
court jurisdiction, pleading and local rules
on Temporary Restraining Order. (Federal)

54295 TIME MTW
6127101 GEÌ.IERAL
WIP Terra litigation
Prepare for fling of Complaint, Têmporary Tena Litigation
Restraining Order and related pleadings.
Telephone conrersations and e-mails wìth
DC counsel and paralegals regarding
procedural matters and necessary filings.
Research regarding miscellaheous issues
related to filing and.notice. (Federal)

54286 TIME CLG
6127101 GENERAL
WIP Tena litigation
Conference with L. Bellows and M. Wolf Terra Litigation
regarding handling of standing question at
Temporary Restraining Order hearing.
(Federal)

0.00

7.50
0.00
0.00
0.00

0.20
0,00
0.00
0.00

2.00
0.00
0.00
0.00

0,60
0.00
0.00
0.00

8.00
0.00
0.00
0,00

240.00
r@1

205.00
r@1

50.00
r@1

325.00
ï@1

350.00
ï@1

1800.00

41.00

100.00

195,00

2800.00

543.93 T|ME
6127t01
WIP
Prepare pleadings for filing
deliwries. (Federal)

LC
GENERAL
Terra litigation

Make copies,Terra Litigation

54283 TIME JJB
6127101 GENERAL
WIP Tena litigation
Conference with L. Bellows regarding relieflerra Litigation
and form of Temporary Restraining Order.

54387 TIME LGB
. 6127101 GENERAL
WIP Terra litigation
Review factual revisions to P. Tucker's Tena Litigation
Declaration, Conrersation with counsel
regarding Board. Call ftom S. Marshall to
request that we shelter her from
allegations in Declaration, which although
true, might become fodder for future
Crain's adicles. Discuss lack of
foundation for Attorney General's actions
based on weak Affìdavit of Jim Tena with
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DC counsel

54386 TIME LGB

6127101 GENERAL
WtP Tena litigation
Conwrsations with all counsel regarding Terra Lítigation
retention, representation and parties.
Reliew and revise Declaration and
pleadings; review revisions and discuss
with DC counsel. Review Chancery
pleadings fled by Attomey General.
Discuss same with DC counsel. Review
pleadings filed by James Terra.
Telephone callfrom S. Marshallto inquire
regarding status and content of any
statements in pleading which concem her
or IMSA.

54334 T|ME LC

6127101 GENERAL
WIP Terra litigation
Research choices for potential defendantsTerra Litigation
in Complaint and manner in which Office
of Attomey General must be named when
nanring an individual gor,ernment official.

54263 TIME LC
6127101 GENERAL
WIP Tena litigation
Collate/photocopy/fax legal documents to Tena Litigation
N. Gorsuch.

54394 TIME LC

6128101 GENERAL
WIP Tena litigation
Prepare documents for state court hearingTerra Litigation

56297 TIME JJB

6t21t01 GENERAL
WIP Tena litigatiòn
Coordinate federal court filing, service. Terra Litigation
(Federal)

56308 TIME MTW
GENERAL6l2Bl01

WIP Terra litigation
Finalize and f le federal court documents' Terra Litìgation
(Federal)

9.00
0,00
0.00
0.00

350.00
r@1

3150.00

150.00

100.00

200.00

325.00

3.00
0.00
0.00
0.00

2.00
0.00
0.00
0.00

4.00
0.00
0.00
0.00

1.00
0.00
0.00
0.00

50.00
r@1

50.00
r@1

50.00
r@1

325.00
T@1

240.00
T@1

3.00
0.00
0.00
0.00

720.00
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16.20
0.00
0.00
0.00

2.00
0.00
0:00
0:00

9.00
0;00
0:00
0.00

5.30
0.00
0.00
0.00

8.50
0.00
0.00
0.00

Rate
Rate lnfo

Bill Status

54388 TIME LGB
6128101 GENERAL
WIP Terra litigation
Preparation for federal court hearing; Terra Litigation
prepare Complaint and Temporary
Restraining Order for filing; contersations
with client regarding Dectaration;
conrersation with counsel for IMSA
regarding status of Temporary Restraining
Order; federal court appearance and
argument. Draft state court pleading.

56309 TIME LGB
6128101 GENERAL
WIP Terra litigation
Notice to r.arious attorneys. Allocation of Terra Litigation
lD # 54388 work to federal action.
(Federal)

54277 TIME JJB
6128101 GENERAL
WIP Tena litigation
Consult in strategy for Chancery Court. Terra Litigation
Review and mulliple revisions to Motion for
Temporary Restraining Order.

350.00
T@1

350.00
T@1

325.00
T@1

50.00
T@1

50.00
r@1

50.00
T@1

165.00
r@1

5670.00

700.00

2925.00

265.00

425.00

425.00

346.50

54326 T|ME
6t28tO1
WIP
Prepare documents for state filing

54325 T|ME
6t28t01
WIP
Prepare documents for state filing

54324 TIME
6128t01
WIP
Prepare documents for state filing,

54315 TIME
6t28t01
WIP
Research issues for Temporary
Restraining Order. (Federal)

LC
GENERAL
Tena litigation
Terra Litigation

LC
GENERAL
Terra litigation
Tena Litigation

LC
GENERAL
Terra Iitigation
Terra Litigation

TES
GENERAL
Terra litigation
Terra Litigation

8.50
0,00
0.00
0.00

2.10
0.00
0.00
0.00
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54296 TIME MTW
GENERAL6128101

WIP Tena litigation
Prepare for attendance at federal court Terra Litigation
hearing on Petition for Temporary
Restraining Order. Review opinion of
Judge Bucklo. P.repare state court filings.

54297 TIME LC
612B101 GENERAL

Tena litigationWIP
Prepare and fax pleadings regarding Tena Litigation
Motion for Temporary Restraining Order in
Chancery Court.

12.00
0,00
0.00
0.00

9.50
0.00
0.00
0.00

2.50
0.00
0.00
0.00

7.50
0,00
0.00
0.00

240.00
T@1

50.00
T@1

2880.00

475.00

1 080.00

50.00

54285 TIME
6t28t01
WIP
Legal research regarding enjoining ultra
r,ires acts i nrolving not-for-profit
corporation.

54317 T|ME
6129101

WIP
, Prepare documents for filing in state

court. Prepare Order. Telephone
conrersation with Coutt regarding filings
Court appearance on Temporary
Restraìning Order.

54316 TIME
6lzsl01
WIP
Prepare pleadings file.

54392
6129101

WIP

CLG
GENERAL
Tena litigatlon
Tena Litigation

MTW
GENERAL
Tena litigation
Terra Litigation

LC
GENERAL
Terra litigation
Tena Litigation

LGB
GENERAL
Terra litigation

205.00
T@1

512.50

325.00 , 2437.50
T@1

+332 TIME JJB
6129101 GENERAL
WIP Terra litigation
Put all filings in order, including Motion io Terra Litigation
Admit Pro Hac and Veriîcation. Prepare
for hearing; hearing. Conference with
co-counse[ regarding alternatii,e methods
of raising issues.

4.50
0.00
0.00
0.00

1.00
0.00
0,00
0.00

8.20
0.00
0.00

240.00
r@1

50.00
T@1

350.00
r@1

TIME 2870.00

16di-003062



9l26lO1
5:27 PM

Bellows and Bellows, P.C.
Slip Listing Page

Rate Slip Value
Rate lnfo

Bill Status

ip lD
Dates and ïme
Posting Status
Desc

Professional
Activity
Client
Matter

Units
DNB Tlme
Est. ïme
Variance

Call attomeys regarding Temporary Terra Litigation
Restraining Order notice. Preparation for
Court Appearance in Chancery for
Temporary Restraining Order.
Appearance and argument. Strategize
regarding next courl date's activities and
follow up actions; contact cllent; complete
senice of documents.

0.00

54313 TIME TES
GENERAL6129t01

WIP Terra litigation
Preparation for Chancery Court hearing onTena Litigation
Temporary Restraining Order.

54504 TIME LC
6129101 GENERAL
WIP Terra litigation
Attended court regarding the injunction to Tena Litigation
stop Board meeting.

54382 TIME LGB

6/30/0,1 GENERAL
WIP Terra litigation
Listen to tape of Board meeting; discuss Terra l-itigation
same with counsel;:discuss strategy and
assignment regardìng participation in
Monday's Chancery Court hearing.
Telephone conference with J. Bellows, L.
Levinson regarding July.2 hearing and
record.

54396 TIME JJB

6/30/01 12:00 AM GENERAL
WIP Terra litigation
Consider strategic alternatircs for future Tena Litigation
activities; conference with L. Bellows
regarding same. Telephone conference
with L. Bellows, L. Levinson regarding July
2 hearing and activity going forward.

54476 TIME JJB
7I1IO1 GENERAL
WIP Tena litigation
Review draft motion. Telephone Tena Litigation
confeiences with S. Garment, N. Gorsuch
and C. Todd regarding their first draft of
Motion for Leare to File Written

2.20
0.00
0.00
0.00

2.00
0.00
0.00
0.00

3.30
0.00
0.00
0.00

165.00
r@1

50.00
r@1

350.00
T@1

363.00

100.00

1155.00

1560.00

1462.50

4.80
0.00
0.00
0.00

4.50
0.00
0.00
0.00

325.00
r@1

325.00
r@1
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1.50
0.00
0,00
0.00

Rate
Rate lnfo

Bill Status

Objections and earlier con\ersation with L
Bellows and C. Todd regarding strategy
for presentation of objections,
counterclaim and separate action.

54474 T|ME
7t1ta1
WIP
Conwrsation with counsel regarding
strategy and presentation of objections.

LGB
GENERAL
Terra litigation
Terra Litigation

54716 TIME TES
7I2IO1 GENERAL
WIP Tena litigation
Preparation of documents before hearing Tena Litigation
and legal research.

54s23 T|ME LC
GENERAL7t2l01

WIP Terra litigation
Delir,er court pleadings to Judge Kinnaird Terra Litigation
for hearing.

J4508 TIME JJB
7I2IO1 GENERAL
WIP Tena lìtìgation
Review and rer,ìse draft motion for Terra Litigation
evidentiary hearing. Read cases; prepare
for argument. Attend hearing; argument.
Conference with Michaeli; telephone
conr,ersation with client regarding status.

54506 TIME LGB
7I2IO1 GENERAL
WIP Terra litigation
Draft Order and review Motion regarding Terra Litigation
Chancery Court appearance to obtain
briefng schedule and er,identiary hearing
in Chancery Court. Draft letter to client
regarding professional matters.

54507 TIMË LGB
7I2IO1 GENERAL
WIP Terra litigation
Review drafi Motion to File Objections; Terra Litigation
conr,ersation with counsel regardìng
substance and presentation; review
documents to be filed with court; contact

2.10
0.00
0.00
0.00

350.00
r@1

165.00
T@1

50.00
T@1

325.00
r@1

350.00
T@1

350.00
r@1

525.00

346.50

25.00

3250.00

700.00

2800.00

50
00
00
00

0
0
0
0

10.00
0.00
0.00
0.00

2.00
0.00
0.00
0.00

8.00
0.00
0.00
0.00
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judge's clerk regarding filing procedures;
prepare for court; appear and argue
motìons; negotiate order; meet with
counsel and Mr. Michaeli concerning
result and upcoming filing.

54510 TIME M.N,V

7I2IO1 GENERAL
WIP Terra litigation
Prepare notices, certificate of service Tena Litigation
regarding State Court filings. Research
withdrawing appearance of counsel and
f ling under seal. Prepare papers for L.
Bellows for court. Prepare orders relating
to wrious filing. Court appearance for
status and Motion to File Objections.

7.00
0.00
0.00
0.00

1.00
0.00
0.00
0.00

2.00
0.00
0.00
0.00

1.50
0.00
0.00
o.o0

24C.40
r@1

240.00
r@1

325.00
r@1

50.00
T@1

350.00
r@1

'1680.00

240.04

650.00

75.00

525.00

54689 T|ME
713101

WIP
Telephone conference with A.G.'s office
regarding request for copy of Pro Hac
Vice Order. Organize filings and
miscellaneous documents.

54518 T|ME
713101
WIP
Telephone conference with N. Michaeli
regarding additional facts; telephone
conr,,ersatìon with C. Todd regarding
strategy.

MTW
GENERAL
Terra litigation
Ten'a Litigation

JJB
GENERAL
Tena litigation
Terra Litigation

54597 T|ME LC
7I3IO1 GENERAL
WIP Terra litigation
Research where the articles of Tena Litigation
incorportion for charitable foundations are
located.

54521 TIME LGB
7I4IO1 GENERAL
WIP Terra litigation
Conference call with co-counsel regarding Terra Litigation
substantire and strategic and procedural
issues inwlred in filing objections before
the Chancery Court.

1.50
0.00
0.00
0.00
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5451 I TIME
7I4IO1 GENERAL
WIP Tena litigation
Conference call with co-counsel regardingTena Litigation
substantive and strategic and procedural
issues inlolred in filing objections before

the Chancery Court.

JJB 1.50
0.00
0.00
0.00

32s,00
r@1

487.50

54596 TIME
7lsl01
WIP
Research the bylaws and the articles of
i ncorporation for bi g non-for-profi t
foundations in Chicago.

54524 TIME
7t5101
WIP
Review fax from N. Michaeli regarding

additional facts; telephone conrersation
with same regarding same. Telephone
conference with all attorneys regarding

objections and other strategY.

54546 TIME
716101
WIP
Conwrsation wiih S. Carlson regarding

Tucker, background of lack of attorney
presence at mediatìon, request for
rcrificatlon of facts presented by us to
date,

54598 TIME
7t9t01
WIP
Research list of trustees for large

54543 TIME JJB

716101 GENERAL
WIP Tena litigation
Telephone conrersations with other Terra Litigation

counsel regarding theory (include
interr,ention); revíew material receiwd from
Foundation and conference with Laurel

Bellows regarding her conrersation with
Foundation's counsel and to communicate
agreed upon division of responsibilities.

LC
GENERAL
Tena litigation
Tena Litigation

JJB
GENERAL
Tena litigation
Tena Litigation

LGB
GENERAL
Tena litigation
Ten'a Litigation

LC
GENERAL
Tena litigation
Terra Litigation

'1.80

0.00
0.00
0.00

6.50
0.00
0.00
0.00

3.20
0.00
0.00
0.00

50.00
r@1

325.00
T@1

325,00
r@1

325.00

1040.00

585.00

175.000.50
0.00
0.00
0.00

350.00
T@1

2,00
0.00
0.00
0.00

50.00
r@1

100.00
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non-for-profi t foundati ons

54593 TIME LGB
7I9IO1 GENERAL
WIP Tena litigation
Conlersation with client, J. Longwell, and Tena Litigation
L. Levinson regarding Petition to Withdraw
and docket of case.

0.30
0.00
0.00
0.00

350.00
r@1

325,00
T@1

325.00
T@1

50.00
T@1

325.00
T@1

350.00
T@1

105.00

422.50

520.00

50.00

682,50

105.00

54575 T|ME
719101

WIP
Receiw and rer,iew draft counterclaim.
Telephone conrersation with L. Levinson
regarding future limited participat¡on.

JJB
GENERAL
Tena litigation
Tena Litigation

.30

.00

.00

.00

I
0
0
0

54624 TIME JJB
7I11IO1 GENERAL
WIP Tena litigation
Telephone conrersation L. Levinson, J. Tena Litigation
Longwell regarding counterclaim, parties,
terminating Bellows and Bellows' f.lture
responsibilities, and causes of action for
further suits. Call to Clerk's offce to
inquire about Chancery docket.

54755 TIME LC
7I11IO1 GENERAL
WIP Tena litigation
Organize case 1le, Prepare documents forTena Litigation
John Longwell regarding: Terra Museum.

54623 TIME JJB
7l12lo1 12:00 AM GENERAL
WIP Tena litigation
Obtain docket sheets of Chancery action, Tena Litigation
call to J. Longwell regarding same,
Crowe's documents and to obtain E-Mail.

54659 TIME LGB
7I13IO1 GENERAL
WIP Terra litigation
Brief conwrsation with C. Todd; attempt Terra Litigation
to locate Stephanie Marshall to schedule
interview.

1.60
0.00
0.00
0.00

1.00
0.00
0.00
0.00

2.10
0,00
0.00
0.00

0.30
0.00
0.00
0.00
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54660 TIME
7116101
WIP
Appearance at interview with Floyd
Perkins. Conwrsation with L. Levínson
and L. Garment regarding highlights of
interview.

54666 TIME
7t16101
WIP:
Coniersation with D. Ross regarding
Affidavit for Stephanie Marshall. Obtain
information for Bilt Roberts.

LGB
GENERAL
Tena litigation
Terra Litigation

3.30
0.00
0.00
0,00

350.00
T@1

1 155.00

LGB
GENERAL
Tena litigation
Terra Litigation

0.40
0.00
0.00
0.00

0.50
0.00
0.00
0.00

350.00
r@1

240.00
T@1

32s.00
r@1

140.00

120.00

390.00

780.00

54806 TIME MTW

7I17IO1 GENERAL

WIP Tena litigation

Telephone conlersation with J' Longwell Terra Litigation

regarding Notice and Filing issues. E-mail
to D.C. counsel regarding same,
Conference with Laurel G. Bellows
regarding same. ReVew local rules
regarding same.

54745 TIME JJB

7I17IO1 GENERAL
WIP Terra litigation

Receir,e and reriew copies of letters from Terra Litigation

R. Gidwitz to SidleY and Winston
regarding claimed conflict. Brief
conrersation with Laurel Bellows regarding
same, Telephone conrersation with C.

Todd and J. Longwell regarding their
intentions conceming counterclaim.
Telephone conwrsation with M. Heatwole

regarding pending response to concerns.
Telephone conrersation with ethicist
Freiwgel rgarding his conflict.

54743 TIME JJB

7I18IO1 GENERAL

WIP Terra litigation

Telephone conrersation with Art Garwin, Tena Litigation

ABA ethicist, for further
recom mendati ons. TelePhone
conrersation (with L, Bellows) with Larry

Fox concering Gidwitz' allegations and

1.20
0.00
0.00
0.00

2.40
0.00
0.00
0.00

325.00
r@1
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facts. Telephone conrersation with C.
Todd with decision to withdraw. Telephone
conrersation with Bob Cummins regarding
facts, substitution.

54759 TIME JJB
7I19IO1 GENERAL
WIP Tena litigation
Telephone conrersation with client to Tena Litigation
confìrm withdrawal to facilitate ongoing
representation and not as result of present
conflict. Telephone conrersation with C.
Todd regarding same. Telephone
conr,ersation with Cummins regarding
Court appearance on withdrawal and to
advise that not withdrawing due to any
conflict.

54919 TIME LGB
7I2OIO1 GENERAL
WIP Tena litigation
Preparation for and attend status call and Terra Litigation
withdraw.

54791 TIME JJB
7I2OIO1 GENEML
WIP Tena litigation
Preparation for and attend status call and Tena Litigation
withdraw.

54804 TIME JJB
7I24IO1 GENERAL
WIP Tena litigation
Reply to M. Heatwole request stemming Tena Litigation
from R. Gidwitz' letter to inr,estigate
conflict of interest. Telephone
conr,ersation with L. Fox regarding same.

55129 TIME JJB
7I27IO1 GENERAL_1
WIP Ten'a litigation
Telephone eonrersation with N. Michaeli Terra titigation
concerning possibility of settlement.
Conference with Laurel Bellows
concerning response to ethical issues
raised by Gidwitz; revise response and
send to ethicist for review.

0.75
0.00
0.00
0.00

00
00
00
00

.30
,00
.00
.00

2
0
0
0

1

0
0
0

1.00
0.00
0.00
0.00

325.00
T@1

350.00
T@1

325.00
r@1

325.00
T@1

325.00
T@1

243.75

350.00

325.00

747.50

422.501.30
0.00
0.00
0.00
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551 79 TIME
7I3OIO1 GENERAL
WIP Tena litigation
Receire and review message from ethicisiTena Litigation

regarding draft response. Revise same'

JJB

2.00
0.00
0.00
0.00

325.00
T@1

325.00
r@1

240.00
r@1

325.00
T@1

325.00
T@1

292.50

325,00

192.00

650.00

195.00

942.50

55887 TIME MTW

9I4IO1 GENERAL

WIP Tena litigation
Conrersations with Jim Wilson and Bob Tena Litigation

Cummuns regarding Fee Petitions and
Order regarding same. Conferences with
Laurel G. Bellows and Joel J. Bellows
regarding same.

55177 TIME
7l31l01
WIP
Receire e-rnail and telePhone
conrersation ethicest regardi ng:

modification of response to qualify for
subsequent erents. Revise and finalize
response to Heatwole.

56281 TIME
9120101
WIP
Court appearance on status call
concerning fee petitions. Review time
records repoft to determine need for
redactions.

56279 TIME
9121101
WIP
Telephone conrersation with C. Todd

regarding hearing before Judge Kinnaird
and her disposition against allowíng fees
in federal action to deternnine collective
strategy.

56278 TIME
9t23101
WIP
Revision of Petition for Fees, Affidalit
pursuant to Court's directiw.

JJB
GENERAL
Terra litiEation
Tena Litigation

JJB
GENERAL
Terra litigation
Tena Litigation

JJB
GENERAL
Terra litigation
Terra Litigation

JJB
GENERAL
Terra litigation
Terra Litigation

0.80
0.00
0.00
0.00

0.60
0.00
0.00
0.00

2.90
0.00
0.00
0.00

325.00
T@1

16di-003070



9126l01
5:27 PM

Bellows and Bellows, P.C.
Slip Listing Page

Slip Value,r lD
Dates and ïme
Posting Status
Description

Professional
Activity
Client
Matter

Units
DNB ïme
Est. ïme
Variance

Rate
Rate lnfo

Bill Status

Total: Tena Litigation

Total: Tena litigation

Grand Total

Billable
Unbillable
Total

Billable
Unbillable
Total

Billable
Unbillable
Total

264.65
0.00

264.6s

67012.75
0.00

67012.75

67012.75
0.00

67012.75

264.65
0.00

264.65

264.65
0.00

264.65

67012.75
0.00

67012.75

16di-003071



4t23t02
3:06 PM

Bellows and Bellows, P.C
Slip Listing Page

Selection Criteria

Slip.Date
Client (hand select)
Client (hand select)
Slip.Transaction Ty
Slip.Classification
Client (hand select)
Slip.Transaction Ty

9t26t01 - 4t23t02
lnclude: Terra
lnclude: Terra
1-1
Open
lnclude: Terra litigation
1-1

litig
litig

ation
atíon

Rate lnfo - identifies rate source and level

Slip lD
Dates and Time
Posting Status
Description

9126t01
WIP
Review Amended Petitìon for Fees,
Affidavit and Exhibit.

56543 TIME
9t26t01
WIP
Telephone conversation with Washington
D.C. counsel regarding Amended Petition
for Fees.

Professional
Activity
CIient
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Slip Value

LGB
GENERAL
Terra litigation
Terra Litigation

0.60
.00
.00
.00

.00

.00

.00

.00

75
00
00
00

0
0
0

1

0
0
0

2
0
0
0

350.00
T@1

325.00
T@1

325.00
r@1

325.00
ï@1

50.00
r@1

215.00
r@1

210.00

56542 TIME JJB
9126101 GENERAL
WIP Terra litigation
Review and revise Amended Petition for Terra Litigation
Fees.

325.00

195.00

893.75

40.00

56527 TIME JJB
9I28IO1 GENERAL
WIP Terra litigation
Revise Amended Petition after telephone Terra Litigation
conversation with C. Todd to expand
Court's perception of authority. Attend
hearing. Draft Order to permit filing of
Bellows' Amended petition. Letter to other
counsel enclosing order. Receive and
review letter with new dates; docket same.

JJB
GENERAL
Terra litigation
Terra Litigation

CLG
GENERAL
Terra litigation
Terra Litigation

0.60
0.00
0.00
0.00

0.80
0.00
0.00
0.00

56507
9128t01
WIP
Obtain sig
Kinnard at

5BOB3 TIME
11t26t01
WIP
Review materials regarding fee petition;
telephone conversation with Assistant

TIME LC
GENERAL
Terra litigation

ned Order from Judge Dorothy Terra Litigation
Daley Center.

1,50
0.00
0.00
0.00

322.50

16di-003072



4123t02
3:06 PM

Bellows and Bellows, P.C.
Slip Listing

Slip lD
Dates and Time
Posting Status
Description

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

BillStatus

Page

Slip Value

Attorney General regarding scheduling;
file review regarding status of Amended
Petition; conference with J. Bellows
regarding materials; further review
materials.

58103 TIME CLG
11127101 GENERAL
WIP Terra litigation
Conference with L. Bellows and J. BellowsTerra Litigation
regarding fee petition matters; review
documents regarding same.

Terra
Terra

litigation
Litigation

0.50
0.00
0.00
0.00

3.90
0.00
0.00
0.00

1.00
0.00
0.00
0.00

5.00
0.00
0.00
0.00

215.00
r@1

215.00
r@1

215.00
r@1

215.00
r@1

215.00
T@1

350.00
r@1

215.00
r@1

107.50

838.50

215.00

1075.00

430.00

350.00

430.00

58162 TIME
11t28t01
WIP
Notes regarding Reply to Fee Petition;
conference with co-counsel regarding
opposition by Foundation and strategy for
reply; legal research regarding same;
review materials in file regarding same.

CLG
GENERAL

58301 T|ME
11t29t01
WIP
Work regarding preparation of Reply
Attorney Fee Petition; legal research
regarding same.

58467 TIME
12tBt01
WIP
Prepare Reply to Fee Petition

58468 TIME
12t9t01
WP
Prepare Reply to Fee Petition

to

CLG
GENERAL
Terra litigation
Terra Litigation

CLG
GENERAL
Terra litigation
Terra Litigation

CLG
GENERAL
Terra litigation
Terra Litigation

.00

.00

.00

.00

.00

.00

.00

.00

2
0
0
0

1

0
0
0

58525 TIME JJB
12I1OIO1 GENERAL
WIP Terra litigation
Telephone conversation with C. Gallinari Terra Litigation
regarding threat of response to objections
to fee petition by Attorhey General and
Foundation. Review and revise draft
response, finalizing same.

58469 TIME CLG
12I1OIO1 GENERAL
WIP Terra litigation
Prepare Reply to Fee Petition; incorporateTerra Litigation
J. Bellows input.

00
00
00
00

2
0
0
0

16di-003073



4123102
3:06 PM

Bellows and Bellows, P.C
Slip Listing

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

BillStatus

Page

Slip ValueSlip lD
Dates and Time
Po Status

CLG
1I12IO2 GENERAL
WIP Terra litigation
Review Foundation's reply regarding Terra Litigation
attorney fees.

59275 TIME CLG
1I15IO2 ANNUAL REPORT
WIP Terra litigation
Prepare for and attend fee petition hearingTerra Litigation

59514 TIME CLG
1I25IO2 GENERAL
WIP Terra litigation
Review Foundation's draft order. Terra Litigation

59816 TIME CLG
2I5IO2 GENERAL
WIP Terra litigation
Court conference regarding fee petitition Terra Litigation
motions.

60166 TIME CLG
2I2OIO2 GENERAL
WP Terra litigation
Fee petition hearing. Terra Litigation

61047 TIME CLG
3I14IO2 GENERAL
WIP Terra litigation
Review Court Order; message to J. Terra Litigation
Bellows and L. Bellows regarding leave to
file amended petition.

61152 TIME CLG
3126102 GENERAL
WIP Terra litigation
Conference with J. Bellows regarding Terra Litigation
status and client emails regarding
preparation of Amended Fee Petition.

61225 TIME CLG
3I27IO2 GENERAL
WIP Terra litigation
Prepare information for J. Bellows review Terra Litigation
regarding Amended Fee Petition.

61536 TIME CLG
4I5IO2 GENERAL
WIP Terra litigation
Draft Petition and Affidavit for J. Bellows Terra Litigation
regarding Terra.

0
0
0
0

2
0
0
0

0
0
0
0

0
0
0
0

30
00
00
00

30
00
00
00

10
00
00
00

70
00
00
00

0.40
0.00
0.00
0.00

215.00
r@1

215.00
r@1

215.00
-r@1

215.00
r@1

215.00
r@1

215.00
r@1

215.00
r@1

215.00
r@1

215.00
r@1

64.50

494.50

21.50

150.50

107.50

86.00

64.50

64.50

279.50

0.50
0.00
0.00
0.00

.30

.00

.00

.00

.30

.00

.00

.00

0
0
0
0

0
0
0
0

1.30
0.00
0.00
0.00
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4t23t02
3:06 PM

Slip lD
Dates and Time
Posting Status
Description

418102
WIP
Conference with R. Cumins regarding
extension regarding fee petition.

6'1802 T|ME
4t19102
WIP
Review costs subsequent to Amended
Fee Petition; review time report for same.
Review and revise Fee Petition and
Affidavit.

Grand Total

Bellows and Bellows, P.C.
Slip Listing

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

CLG
GENERAL
Terra litigation
Terra Litigation

v.¿t)
0.00
0.00
0.00

215.00
T@r

43.00

JJB
GENERAL
Terra litigation
Terra Litigation

1.50
0.00
0.00
0.00

30.55
0.00

30.55

350.00
r@1

525.00

Billable
Unbillable
Total

7333.25
0.00

7333.25

16di-003075



4t19t02
3:16 PM

Bellows and Bellows, P.C
Slip Listing Page

Selection Criteria

Client (hand select)
Slip.Classification
Slip.Date
Slip.Transaction Ty

lnclude: Terra litigation
Open
Earliest - 4119102
2-2

Rate lnfo - identifies rate source and level

Slip lD
Dates and Time
Posting Status
Description

Professional
Activity
Client
Matter

Units
DNB Time
tst. lrme
Variance

Rate
Rate lnfo

Bill Status

Slip Value

54209 EXP admin
6125101 Facsimiles
WIP Terra litigation
To Paul H. Tucker, Cc: Leonard Garment,Terra Litigation
To Judith Terra, Cc: Leonard Garment

54248 EXP admin
6126101 Filing Fee
WIP Terra litigation
Paid to Clerk of Court - U.S. District N.D. Terra Litigation

54535 EXP
6l23lO1
WIP
Long distance telephone calls

54251 EXP
6l26lO1
WIP
To Don Ratner

54250 EXP
6127101
WIP
To Matt Warner, Jessica Bartlo

54261 EXP
6l27l01
WIP
Paid by cash

54262
6127101
WIP
Photocopies

EXP

54244 EXP
6127101
WIP
[No description]

admin
Telephone (LD)
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
Telephone (LD)
Terra litigation
Terra Litigation

66.14

4 4.00 16.00

1 150.00 150.00

1

I

66.14

4.00

2 4.00

30.00

21.50

4.00

8.00

30.00

21.50

1 3.83 3.83

16di-003076



4119102
3:17 PM

Bellows and Bellows, P.C
Slip Listing

Slip lD
Dates and Time
Posting Status
Description

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

54247 EXP admin
6127101 Filing Fee
WIP Terra litigation
Paid to Clerk of Court for 5 Pro Hac Vice Terra Litigation
Application

1 250.00

5.00

20.00

12.00

250.00

5.00

20.00

12.00

6.00

37.00

54352
6l28l01
WIP
Paid by cash

EXP

54328 EXP
6l2Bl01
WIP
[No description]

54395 EXP
6128101
WIP
Hand deliveries.

54355
6128101
WIP
Paid by cash

EXP

54354
6l28l01
WIP
Paid by cash

EXP

54329
6128101
WIP
Cab fare

EXP

54351
6l28l01
WIP
Food service

EXP

54327 EXP
6l28lO1
WIP
Deliver documents.

54265 EXP
6128101
WIP
Hand deliver court documents to Mr.
Heatwole, Foundation General Counsel

admin
HAND DELIVERY
Terra litigation
Terra Litigation

LC
HAND DELIVERY
Terra litigation
Terra Litigation

LC
HAND DELIVERY
Terra litigation
Terra Litigation

admin
HAND DELIVERY
Terra litigation
Terra Litigation

admin
HAND DELIVERY
Terra litigation
Terra Litigation

LC
HAND DELIVERY
Terra litigation
Terra Litigation

admin
MISC
Terra litigation
Terra Litigation

LC
HAND DELIVERY
Terra litigation
Terra Litigation

LC
HAND DELIVERY
Terra litigation
Terra Litigation

1

6.00

37.00

1 37.00

1

1

37.00

48.78 48.78

11.00 1'1.00

0.00 0.00
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4119102
3:17 PM

Slip lD
Dates and Time
Posting Status
Description

Bellows and Bellows, P.C
Slip Listing

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

54264 EXP
6l28l01
WIP
Hand deliver court documents to Judge
Bucklo's clerk.

LC
HAND DELIVERY
Terra litigation
Terra Litigation

0.00 0.00

70.00 70.00

30.00 30.00

4.00 56.00

0.20 404.40

4.00 4.00

4.00 4.00

4.00 4.00

4.00 4.00

54331 EXP admin
6/30/01 Facsimiles
WIP Terra litigation
To Paul H. Tucker, K. Chris Todd, Neil M.Terra Litigation
Gorsuch, Lawrence E. Levinson, Jessica
Bartlow, Matt Warner, Judith Terra; all
counsel.

54450 EXP
6129101
WIP
Paid by cash to MTW

54353 EXP
6/30/01
WIP
Paid by cash

5438'l
6i30/01
WIP
Photocopies

EXP

54567 EXP
712101
WIP
To Brìan L. Crowe

54566 EXP
7l2l01
WIP
To William R. Quinlan

54569 EXP
712t01
WIP
To Counsel of Record

54568 EXP
712101
WIP
To Counsel of Record

54536
712101
WIP

admin
CABFARE SERVICE
Terra litigation
Terra Litigation

admin
HAND DELIVERY
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation

14

2022

1

1

1

EXP 8 4.00 32.00
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4l19l02
3:17 PM

Slip lD
Dates and Time
Posting Status
Description

Bellows and Bellows, P.C
Slip Listing

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

To Judith Terra, Lawrence Levinson,
Leonard Garment, Neil M. Gorsuch,
K.Chris Todd, Naftali Michaeli, David
Hilliard, Jacqueline Mendoza,

Terra Litigation

54529 EXP admin
715101 coPlES
WIP Terra litigation
Photocopies by Chicago Copy Solutions, Terra Litigation
LTD.

54532 EXP
716101
WIP
[No description]

54694
7l1Bl01
WIP
Photocopies

EXP

55826 EXP
7l1BlO1
WIP
To Bob Cummins

54948 EXP
7126l01
WIP
Long distance phone

54964 EXP
7126101
WIP
Lexis online research

54966 EXP
7126101
WIP
Tabs paid by cash

54968 EXP
7126101
WIP
Photocopies

55828 EXP
7127101
WIP
Lexis online research

admin
Facsimiles
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
Telephone (LD)
Terra litigation
Terra Litigation

admin
Research
Terra litigation
Terra Litigation

admin
SUPPLIES
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
Research
Terra litigation
Terra Litigation

1 567.16 567.1 6

1 4.00 4.00

1 068 0.20 213.60

1 4.OO 4.00

27.16 27.16

72.66 72.66

3.25 3.25

1

1

1

1.40 1.40

BB.OO BB.OO
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411Sl02
3:17 PM

Bellows and Bellows, P.C
Slip Listing

Slip lD
Dates and Time
Posting Status
Description

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

551 13
7l30lo1
WIP
Air Courier

EXP

551 18
7l30l01
WIP
Air Courier

EXP

55124
7130101
WIP
Air Courier

EXP

55832 EXP
7l31lO1
WIP
L. Fox (Ethicist)

55829 EXP
8l15lO1
WIP
Lexis online research

55830 EXP
.8127101
WIP
Air Courier

55831 EXP
8129101
WIP
Long distance phone

56173 EXP
9l19l01
WIP
To Robert Cummins

561 82
9120101
WIP
Postage

EXP

561 83
sl20l01
WIP
Postage

EXP

admin
AIR COURIER
Terra litigation
Terra Litigation

admin
AIR COURIER
Terra litigation
Terra Litigation

admin
AIR COURIER
Terra litigation
Terra Litigation

admin
EXPERT
Terra litigation
Terra Litigation

admin
Research
Terra litigation
Terra Litigation

admin
AIR COURIER
Terra litigation
Terra Litigation

admin
Telephone (LD)
Terra litigation
Terra Litigation

admin
Facsimiles
Terra litigation
Terra Litigation

admin
POSTAGE
Terra litigation
Terra Litigation

admin
POSTAGE
Terra litigation
Terra Litigation

1

1

1

1

41.06 41.06

1 2800.00 2800.00

39.71 39.71

29.02

22.46

33.46

6.90

4.00

7.20

5.96

29.02

22.46

33.46

6.90

4.00

7.20

5.96

1

1

16di-003080



4119102
3:17 PM

Slip lD
Dates and Time
Posting Status
Descriotion

Bellows and Bellows, P.C
Slip Listing

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

56319 EXP
9t26t01
WIP
[No description]

56457
9127t01
WIP
Photocopies

EXP

56491
9l28l01
WIP
Photocopies

EXP

56537
9/30/01
WIP
Photocopies

EXP

56538
9/30/01
WIP
Photocopies

EXP

57194 EXP
10126t01
WIP
Long distance phone

58233 EXP
11130t01
WIP
Photocopies

58424 EXP
12t12t01
WIP
Lexis online research

58822 EXP
12131t01
WIP
Long distance phone

60207 EXP
2125102
WIP
Long distance phone

admin
Telephone (LD)
Terra litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
Telephone (LD)
Terra litigation
Terra Litigation

admin
COPIES
Terra litigation
Terra Litigation

admin
Research
Terra litigation
Terra Litigation

admin
Telephone (LD)
Terra litigation
Terra Litigation

admin
Telephone (LD)
Terra litigation
Terra Litigation

2.74 2.74

660 0.20 132.00

60 0.20 12.00

154 0.20 30.80

80 0.20 '16.00

2.38 2.38

38 0.20 7.60

1

1

80.00

2.43

2.35

80.00

2.43

2.35

16di-003081



4l19l02
3:17 PM

Slip lD
Dates and Time
Posting Status
Description

Bellows and Bellows, P.C
Slip Listing Page

Professional
Activity
Client
Matter

Units
DNB Time
Est. Time
Variance

Rate
Rate lnfo

Bill Status

Slip Value

61191 EXP
3115102
WIP
To Leonard Garment, Chris Todd

Grand Total

admin
Facsimiles
Terra litigation
Terra Litigation

Billable
Unbillable
Total

2 4.00 8.00

0.00
0.00
0.00

560'1.95
0.00

560'1.95

16di-003082



CERTIFICATE OF SERVICE

TO: See attached Service List

I, Elizabeth A. Steinhauser, a non-attorney, being first duly swom upon oath, do hereby

certify that copies of the attached Notice of Filing and Bellows and Bellows' Second Amended

Petition for Fees and Costs were served upon each party listed upon the attached Service List by

depositing such copies into the U.S. mailbox, located at79 W. Monroe Street, Suite 800, Chicago,

Illinois 60603, postage prepaid, at or before 5:00 p.m. on the 24th day of April, 2002.

eth A. Steinhauser

SIIBSCRIBED ANDS
before me tni&Tåí1,

WORN TO
of April,2002

NOTARY PLIBLIC

ll
SEALICIALOFF

MACDONALDJULI
nolslllìofStatePublic'Notary

0/2sl03ExpiresssionCommtMy
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SERVICE LIST

William R. Quinlan
James R. Carroll
John F. Kennedy
V/illiam J. Quinlan
Quinlan & Crisham, Ltd.
30 North LaSalle Street, 29'h Floor
Chicago, Illinois 60602

David A. Novoselsky
David A. Novoselsky & Associates
120 North LaSalle Street, Suite 1400

Chicago, Illinois 60602

Robert P. Cummins
Cummins & Cronin, LLC
77 V/est Wacker Drive, Suite 4800
Chicago, Illinois 60601

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 East Monroe Street, Suite 3930
Chicago, Illinois 60603

Floyd D. Perkins
Barry S. Goldberg
Assistant Attorney General &

Bureau Chief of Charitable Trusts
100 V/est Randolph Street, 3'd Floor
Chicago, Illinois 60601

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley, Austin, Brown & V/ood
i0 South Dearbom Street
Chicago, Illinois 60603

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.'W., Suite 400
Washington, DC 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson

& Hand
901 15'h Street, N.'W., Suite 700
Washington, DC 20005
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director
of the Terra Foundation for
the Arts, et al.,

Plaintiffs,
v.

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.
No. 00 CH 13859

THE PEOPLE OF THE STATE OF
ILLINOIS, ex rel.
JAMES E. RYAN, Attorney
General of Illinois,

Plaintiff-Intervenor,
v.
JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, et al.,

Defendants.

Hon. Dorothy Kirie Kinqaird

NOTICE OF FILING

TO: See attached Service List.

TAKE NOTICE that on 1lpn124,2002, we caused to be filed with the Clerk of the Circuit

Court of Cook County, Illinois, Bellows and Bellows' Second Amended Petition for Fees and Costs

Dated at Chicago, Illinois this 24th day of April,

One of
Joel J. Bellows, Esq.

Laurel G. Bellows, Esq.

BELLOV/S AND BELLOWS, P.C.
79 

.West 
Monroe #800

Chicago, Illinois 60603
(3 I2) 332-33 40 I (3 12) 332- 1 I 90 (facsimile)
Attorney # 01000

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

16di-003085



16di-003086



@ RÊu, -LED PAPER MADÊ FBOM 30% POST CONSUMER CONTENT

16di-003087



IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DTVISION

DEAN L. BLINTROCK, and RONALD GIDWITZ,

Directors of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, PAUL HAYES TUCKER, ALAN K.

SIMPSON, Directors of the Terra Foundation for the Arts;

NAFTALI MICHAELI, and the TERRA
FOLTNDATION FOR THE ARTS, an Illinois

Not-For-Pro fit C orporation,

v

)

)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH 13859

Defendants

THE PEOPLE OF THE STATE OF ILLINOIS, ex.

rel. JAMES E. RYAN, Attorney General of lllinois,
Judge Dorothy Kirie Kinnaird

P I aint i ff- I n terveno r,

JUDITH TERRA, PAUL HAYES TUCKER, ALAN K.

SIMPSON, Directors of the Terra Foundation for the Arts;

and the TERRA FOLINDATION FOR THE ARTS, an

Illinois Not-For-Profi t Corporation,

Defendants.

ORDER MODIFYING ORDER AWARDING ATTORNEYS' FEES

This cause coming to be heard on Petitioner Stebbins' Agreed Motion to Modiff March

13,2002 Order, due notice having been given, counsel for Petitioner Stebbins and for the

defendant Terra Foundation before the Court, counsel for the Terra Foundation having agreed to

the entry of this Order, and the Court being otherwise fully advised in the premises;

v

)
)
)

)
)
)
)
)
)
)
)
)
)
)
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THE COURT FINDS AS FOLLOWS:

1. In adjudicating the Petition for Reimbursement of Fees and costs filed by Dr'

Theodore E. Stebbins and Dr. Stephanie pace Marshall this court deducted fees and costs for

Terra II and fees for the federal action. The amount awarded included only fees and costs for

Terra I. The amount deducted for the federal action was all the time spent on 612810l and one

hour spent on 612910I,or 4.5 hours at $440 an hour, for a total deduction of $ 1,980'

2. In adjudicating the Petition for Reimbursement of Fees and Costs this Court

erroneously failed to include the fee of professor Mnookin for the preparation and review of Dr.

stebbins, affidavit. That fee represented 4.0 hours at $495 an hour, for a total amount of $1,980'

3. This Court correctly deducted $1,980 for the federal action, but incorrectly failed to

include $1,980 for Professor Mnookin's fees'

ITIS,THERE,FORE,ORDEREDTHATtheAgreedMotiontoModiffisgrantedandthe

order of this court of March 13,2002is amended to provide that an additional $1'980 is

awarded to Dr. Theodore E. Stebbins for the services rendered by Professor Mnookin' It is

further ordered that the Terra Foundation shall pay the aforestated fee within thirry days of this

Order

ENTER: ENTFRFD
MAY - I 2Û02

JUOGE

OOBOTHY KIRIT l{IlìJNAIRD

Judge DorothY Kirie Kinnaird
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Firm ID: 38050
IN THE CTRCUIT COURT OF COOK COUNTY, ILLTNOTS

COUNTY DEPARTMENT, CIIA¡ICERY DIVISION

DEAN L. BLINTROCK, a Director of the Terra
Foundation fer the Arts, and RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director for the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SIMPSON, a

Director of the Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOLINDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel. No. 00CH 13859

Judge D.K. KinnairdJAMES E. RYAN, Attomey General of Illinois

PlaíntifÊIntervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SMPSON, a

Director of the Terra Foundation for the Arts, and the
TERRA FOUNDATION FOR THE ARTS, an lllinois
Not-For-Profit Corporati on,

Defendants

THE TERRA FOUNDATION'S MOTION FOR LEAVE TO
FILE ITS OBJECTIONS TO THE AMENDED FEE TITIONS

The Terra Foundation, by its attorneys, hereby moves this Court for leave

to file its Objections to the Amended Fee Petitions filed by the various attomeys for

Directors Terra, Tucker and Simpson. In support thereot the Foundation states as

follows:

î-J

'-.d

t
,al

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

..',.,.
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1. In the initial proceedings before this Court regarding the award of

attorneys' fees, the Terra Foundation for the Arts ("the Foundation") raised only one

concem regarding the several fee petitions before this Court: that no director be awarded

attorneys' fees in this proceeding for work done in connection with different - albeit

related - lawsuits. The Court agreed with the Foundation stating:

The Court has determined that all of the petitions before the Court include
requests for fees that were not incurred in this lawsuit. Specifically,
certain of the petitions contain entries relating to a separate case filed in
the U.S. District Court and to a Circuit Court of Cook County Law
Division case filed after this case was concluded. This Court has
determíned that it is not appropriate to award fees reløting to those cases
under the Consent Judgment and Order ín this case. In regard to

Quinlan and Carroll invoices and McDermott, Will & Emery invoices, this
Court has been able to determine an amount to deduct for those related
cases. In regard to the defendønt Dírectors' (Tucker, Terua and
Símpson) øttorneys' Ínvoices, it tJ not possible to make such ø
determínatíon.

(Exh. A, Order Awarding Attomeys' Fees, 3/13/02, at3-4.)

2. Accordingly, the Court ordered the attorneys for the Defendant

Directors to submit revised fee petitions "eliminøt[ingJ all billing entríes and costs

relatìng to the federal court cøse (No. 01 C 4976) ønd the Law Divisíon action (01 L

9112)." (Exh. A at 5.)

3. Furthermore, in an understandable effort to put an end to this fee

litigation, the Court stated that it would not entertain any "additional briefing" on this

issue of attorneys' fees. (Exh. Aat7.)

4. On April 24, 2002, the various attorneys for the Defendant

Directors submitted their revised fee petitions. After careful review, the Foundation has

concluded that the revised fee petitions do not comply with the Court's express directive

"to eliminate all billing entries and costs relating to the federal court case (No. 01 C

2
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4976)...." (Exh.Aat 5.) Infact, one of thepetitioner lawfirms (Vemer,,Liipert

Bernard McPherson & Hand) failed to make any reduction in its request for fees related

to the federal action. Two other fee petitions (Kellogg, Huber et al. and Bellows &

Bellows) made some adjustment to their fee petitions, but still seek significant amounts

of fees related to that lawsuit in clear contravention of this Court's Order.

5. Thus, although it is respectful of the Court's desire for no

additional briefing, the Foundation - as the entity paylng the funds - believes that it

would appropriate for the Court to consider the attached Terra Foundation's Objections

To the Amended Fee Petitions, a copy of which is attached. Indeed, the Illinois Appellate

Court has warned courts against making decisions regarding attorneys' fees "in a

vacuum" and has stated that "[u]nder our system of justice, the party seeking recovery,

whether in damages or attorneys fees, must always be willing to put his proofs to the test

of adversarialscrutiny." Lafioodv. Couri,236lll.App.3d 64I,649 (3'dDist. 1992).

6. As the Court can see, the Foundation has made every effort to be

as concise as possible in presenting its objections to the amended fee petitions to the

Court.

5
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WHEREFORE, the Foundation respectfully requests that this Court grant

it leave to file the attached Terra Foundation's Objections to the Amended Fee Petitions

and that the Court consider those objections when ruling on the amended petitions.

Respectfully submitted,

THE TERRA FOUNDATION FOR THE ARTS

J'1. ,r{u
Thomas R. Mulroy, J No. 1988492
Alan W. Nicgorski, 6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA, MARRINSON,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
3r2-s80-2020

4
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Firm ID: 38050
IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHA¡ICERY DIVTSION

DEAN L. BUNTROCK, a Director of the Terra
Foundation for the Arts, and RONALD GID'WITZ, a
Director of the Terra Foundation for the Arts,

Plaintifß,

JUDITH TERRA, a Director for the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SIMPSON, a
Director of the Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOUNDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

Defendants.

No. 00CH 13859

Judge D.K. Kinnaird

Plaintif f-Intervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K. SMPSON, a
Director of the Terra Foundation for the Arts, and the
TERRA FOUNDATION FOR THE ARTS, an Illinois
Not-For-Pro fit Corporation,

Defendants.

THE TERRA FOUNDATION'S
OBJECTIONS TO THE AMENDED FEE PETITIONS

The Tena Foundation for the Arts ("the Foundation") respectfully submits

its objections to the amended fee petitions submitted by certain of the attorneys for

defendant directors Terra, Tucker and Simpson.

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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)
)
)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel.
JAMES E. RYAN, Attomey General of Illinois
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BACKGROUNI)

In the initial proceedings before this Court regarding the award of

attorneys' fees, the Terra Foundation for the Arts ("the Foundation") raised only one

concern regarding the several fee petitions before this Court: that no director be awarded

attorneys' fees in this proceeding for work done in connection with different - albeit

related - lawsuits. The Court agreed with the Foundation stating:

The Court has determined that all of the petitions before the Court include
requests for fees that were not incurred in this lawsuit. Specifically,
certain of the petitions contain entries relating to a separate case filed in
the U.S. District Court and to a Circuit Court of Cook County Law
Division case filed after this case was concluded. Thís Court høs

determined that it is not appropriate to award fees relatíng to those cases

under the Consent Judgment and Order ín thís case. In regard to

Quinlan and Ca:roll invoices and McDermott,'Will & Emery invoices, this
Court has been able to determine an amount to deduct for those related
cases. In regørd to the defendønt Directors' (Tucker, Terrø and
Simpson) øttorneys' invoíces, it ís not possíble to make such a
determination.

(Exh. A, Order Awarding Attomeys'Fees,3/13102, at 3-4.) Accordingly, the Court

ordered the attorneys for the defendant directors to submit revised fee petitions

"elimínat[ìngJ all billing entríes and costs relating to the federøl court case (No. 01 C

4976) and the Løw DÍvision uctíon (01 L 9II2)." (Exh. A at 5.)

However, in their revised fee petitions, filed on April 24, 2002, certain of

the attorneys for the defendant directors failed to comply with the Court's express

directive "to eliminate all billing entries and costs relating to the federal court case (No.

0l C 4976) . . . ." (Exh. A at 5.) Incredibly, one of the petitioner law firms (Verner,

Liipert Bernard McPherson & Hand) failed to take make any reduction in its fee request

for fees related to the federal action. Two other fee petitions (Kellogg, Huber et al. and

2
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I.

Bellows & Bellows) made some adjustment to their fee petitions, but still seek significant

amounts of fees related to that lawsuit in clear contravention of this Court's Order.

ARGUMENT

TTIIS COURT SHOULD DENY TIIE PETITIONERS' CONTINUED
REQUEST F'OR REIMBURSEMENT FOR ATTORNEYS' FEES
RELATED TO THE FEDERAL ACTION.

"It is well established that a party seeking to recover attorneys' fees from

another party bears the burden of presenting suffrcient evidence from which the trial

court can render a decision as to their reasonableness." Prior Plumbing and Heating Co.

v. Hagins,258 lll. App. 3d 683, 630 N.E.2d 1208 (1't Dist. 1994). Accordingly, under

this Court's March 13th order, each of the petitioner law firms bears the burden of

demonstrating that the fees sought in their amended fee petitions were not incurred in

connection with either the federal action (No. 01 C 4976) or the Law Division action (01

L 9ll2) now pending before Judge Nowicki. (Exh. A at 5.) However, certain of the

petitioner law firms (Verner et al., Kellogg et al., and Bellows & Bellows, collectively

"the petitioner law firms") fall well short of sustaining that burden with respect to a

substantial amount of the fees and costs sought in the revised fee petitions. In fact,

those firms' owl submissions clearly indicate that a substantial portion of the fees and

costs sought in the amended petitions relate to the federal court case (No. 01 C 4976).

Indeed, the record is clear that on lune 22,2001, the three petitioner law

frrms began work on a Complaint and a Motion for Temporary Restraining Order to halt

a scheduled meeting of the Foundation's Board of Directors to vote on the proposed

settlement agreement. (Garment Aff. 1128.t) On June 28, 2001, the three petitioner law

¡ The Garment Affidavit is attached to the revised fee petitions of both the Verner firm and the Kellogg

firm as Exhibit A.

J
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firms, on behalf of defendant directors Tena, Tucker and Simpson, filed their complaint

and motion for TRO in the United States District Court for the Northem District of

Illinois. (Id.n 33.) The motion was denied and the complaint was dismissed that same

day. At that point (June 29,2001), the defendant directors sought emergency relief in

this lawsuit.

Given this record, the only reasonable inference is that all fees and costs

incurred by the petitioner law firms between the dates of June 22 and June 28, 2001 were

related to the federal action. Indeed, at a minimum, the three petitioner law firms - in

clear contravention of this Court's order -- have made little, if any, effort to segregate and

disclaim fees incurred during that time period that were related to the federal action.

Because it is the petitioners' burden to prove that those fees were not related to the

federal action and because they have not - and indeed cannot - do(ne) so, this Court

should reject the three petitioner law firms' request for all fees and costs related to the

federal action.2

Frrsl, despite this Court's express instructions, the Verner firm made no

adjustment to its fee petition to account for work on the federal action and instead

continues to seek all $27,939.50 in fees incurred by that firm from June 22 to June 28

(including, presumably, the time Mr. Garment spent in federal court on June 28).

2 Although it is not entirely clear from the papers, the petitioner firms appear to be arguing that they are

entitled ùo compensation for most of the work performed on the federal case because they did not decide

until the ñling date whether they were going to file their motion for TRO in this case or as part of a

separate federal action. (Garment Aff. f 33.) Even if this were true, given the defendant directors' ultimate

decision to file their papers fust in the federal case, all fees incurred in preparing those papers can only be

construed as incurred in connection with the federal lawsuit and thus outside of this Court's March l3û

Order. Moreover, this assertion is belied by the petitioner ftrms' own submissions. Specifically, the

Bellows firm time enhies reveal that on June 22,2001 the focus was already on a federal cause of action

(42 U.S.C. $ l9S3). The Bellows entries Íï¡rther indicate that the decision to file in federal court was - 4t

the latest - made bY June 25, 2001.

4
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Moreover, the Verner firm also seeks reimbursement of $12,950.41 in costs without

providing the Court or the Foundation any way to determine which of those costs relate

to the federal action. Accordingly, this Court should reject the Verner's firm requestfor

at least the foregoing $40,889.91 in fees and costs.3

Second, the Kellogg firm deducted only $25,939.59 from its original fee

petition to account for fees and costs related to the federal action. However, as stated

above, the Kellogg firm began work on the federal complaint and TRO on June 22 and

continued such work through the date of the federal court hearing (June 28) ærd during

that time incurred much more that $25,939.59 in fees and costs. (See Kellogg Invoices,

attached to revised fee petitions.) In fact, between June 22 and June 28, the Kellogg firm

incurred $90,095 in attorneys' fees and $10,060.39 in costs (a total of $100,155.39).4

Accordingly, this Court should reject the Kellogg's firm request for the $100,155.39 of

fees and costs it seeks related to the federal action.s

Finally,like the Kellogg firm, Bellows & Bellows still seeks fees related

to the federal action. Specifically, the Bellows firm asserts that only $5,972.50 in fees

and $400 in costs sought in it original fee petition related to the federal action. However,

between June 22 and June 28, the Bellows firm incurred 824,736 in fees and $726.25 in

costs. In fact, on June 27 and 28 (the day of the federal hearing) alone, the Bellows firm

incurred over $10,000 in fees. Accordingly, taking into account the $6,372.50 reduction

already made by the Bellows firm, this Court should reject the additional $19,089.75

3 Assuming that the Court determines the remainder of the fees sought by the Verner firm to be reasonable,
this reduction would result in a total award to the Verner firm of $109,475.
o Certain costs incurred by the Kellogg firm on June 28, 2001 and included in the above number are found
on the July 2001 invoice.
5 Assuming the Court determines that the remainder of the Kellogg firm's fee request is reasonable, this
reduction ($100,155.39) and the reduction for fees the Kellogg firm admits were incurred in the second
state court action ($37,299.40) would result in a total award to the Kellogg frm of $25 4,651.87.

5
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((24,736 + 726.25) - 6,372.50) in fees and costs that firm continues to seek for work

related to the federal action.6

IL THIS COURT SHOULD REJECT PETITIONERS'REQUEST FOR F'EES

INCURRED IN PREPARING THEIR FEE PETITTÐNS.

The Foundation further requests that the Court rule that the petitioner law

firms are not entitled to reimbursement for fees incurred in preparing their fee petitions.

At this juncture, only the Bellows firm is seeking fees for work on their original and

revised fee petitions; however, the other petitioner law firms have indicated that they plan

to return to the Court at alater date to such seek fees'

In lllinois, the general rule is that where attorneys' fees are authorized

pursuant to a fee-shifting statute, the party seeking fees may recover its fees and costs

incurred in preparing and prosecuting its fee petition. However, in "common fund"

cases, the party seeking fees is not entitled to reimbursement for the services performed

in pursuing its fees. See Baksinski v. Northwestern IJniv., 231Ill. App. 3d 7, l8 (1't Dist.

1992). The rationale for this rule is that the services performed in pursuit of fees were

not performed for the benefit of the fund. Id. at 14.

This case is neither a fee-shifting case nor a "common fund" case.

However, given that this case involves charitable funds, the rule applying to "common

fund" cases should be applied here. Indeed, just as public policy dictates that a "common

fund" should not be depleted due to fee litigation, it also dictates that the charitable assets

of the Terra Foundation should not be further depleted due to fee litigation.

ó Assuming that the Court determines the remainder of the fees sought by the Bellows hrm to be

reasonable, this reduction would result in a total fee award of $49,283.75. As discussed infra, the

Foundation also objects to the Bellows firm's request for reimbursement of fees related to its fee petitions;

in the event the Court agrees with the Foundation's positions, the Bellows ftrm's total awarded will be

reduced further. See infra note 7'

6
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Accordingly, the Foundation respectfully requests that the Court disallow all requests for

fees sought by the petitioner law firms (now or in the future) for work related to the fee

petitions as it cannot reasonably be argued that such work was done for the benefit of the

Foundation.

Specifically, the Bellows firm seeks $8,992.75 in fees and $393.53 in

costs for work done after July 31, 2001, all of which related to its original and revised fee

petitions. Accordingly, in addition to the reduction sought above to account for fees

relating to the federal case, the Foundation requests that this Court also reject the

additional $9386.28 in fees in costs sought by the Bellows firm for work on its fee

petitions.T

7 This adjustment would reduce the Bellows firm's total award to $39,897.47

7
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CON TISION

For the foregoing reasons, the Foundation respectfully requests that this

Court disallow the petitioner law frrms' requests for (1) fees and costs related to the

federal action errrd(2) fees and costs incurred in preparing and prosecuting their original

and revised fee petitions.

Respectfully submitted,

THE TERRA FOUNDATION FOR THE ARTS

I

R.M Jr., No. 1988492
No.6243574Alan W

Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA, MARRINSON,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
312-580-2020

8
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DEAN t. BUNTROCK and RONALD GID\ryITZ,
" Directors of ttre Terra For¡ndation for the Arts,

Plaintiß,

JUDTTH TERRÀ PAUI HAYES TUCKER, ALA}T K.
SIMPSON, Directors of the Terr¿ Forurdation for the Arts;
NAFTALI MICHAELI, and the TERR. ,

FOUNDATION FOR TIIE ARTS, an lllinois
Not-For-Profi t Corporation,

Defendants.

IN TIIE CIRCLIIT COURT OF COOK COUNTY,ILLINOTS
cot NTY DEPARTMENT, CIIANCERY DMSTON

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)

o

No.00 CH 13859

Judge Dorothy Kirie KinnairdTltE PEOPLE OF TI{E STATE OF ILLINOIS, ex.
rel. JAMES E. RYAI{, Attorney General of Illinois,

PlaintiFlntervenor,

JUDITH TERRA, PAUL HAYES TUCKER. ALA}T K.
SIMPSON Directors of the Terra Foundation for the Arts;
and the TERRA FOUNDATION FOR TIIE ARTS, an
Illinois Not-For-Profit Corporation,

Defendants.

ORDER ATryARDTNG ATTORNEYS' FEES

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)

a

This case is bcfore the Court on ttre fee petitions of various Directors of the Terra Foundation.

Those Directon are plaintiffs Dean L. Buntock and Ronald Gidwitz, non-party Directors Theodore E.

Stebbins, Jr. and Dr. Stcphanie Pacc Manhall, and defendants Judith Te¡ra, Paul Hayes Tucker ar¡d Alan

K Simpson [n total, fees in excess of $2,400,000 ar¡d costs in excess of $315,000 are sought hercin.

I
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These figures do not incir¡de fees and costs of counsel for ttre Tena Foundation and tbey do not include

the fees and costs in the amount of $468,376,17 which were previously awarded to counsel for

defendants teiiz' Tucker and SímPson

Thc Cor¡rthas reoeived a¡rd reviewed Dean L. Buntrock and Ronatd Gidwitz's Petition for

\
- Anomþi'Fee's and Costs pursuantto ConsentJudgment and order Entered July 26,2001, the

Supplemental petition filed by those plaintiffs, the Attomey General's Response to the Fee Petition

Submined by Attorneys for Ronatd Gitlwitz and Dean Buntrocþ and the plaintiffs' Repty. Unredacted

billing statements covering the period from September 18, 2000 througù August 31, 2001 have also becn

reviewed.

Dr. Theodore E. Stebbins and Dr. Stephanie Pace Marshall have filed their Petition for

Reimbursement of Fees and Costs togetherwith r¡nredacted billing statements covering the period ûom

Jannary 26,200l through September 10, 2001. That Petition together with the Attome'y General's

Response to the Fee petition submitted by Attorneys for Dr. stebbìns and Dr. Marshall have been

'.'reviewg{þf 4e Court.

on behalf of defendants Alan simpson, Judith Terra ar¡d Paul Hayes Tucker five additional feÊ

petitions have been filed ar¡d reviewed. They are: l) the Motion for Attorneys' Fecs and Costs filed by

Verner tiipfert" Bernhard, Mcpherson & Hand, Chartered; 2) an Amended Petition for Fees and Costs

frled by Bellows.and Bellows, p.C.; 3) the Motion forAnorney's Fees and Costs filed by Kellogg,

Huber, Hanson, Todd & Evans, p.L.L.C.; 4) the Afñdavit of David A. Novoselsþ in Support of

petitionforFees and Expenses; and 5) the Petition for Fees and Expenses ñlcdby Cunrnins & Cronin,

LLC. The un¡edacted billing statements filed in support of these petitions cover the period fr'om May

18,2001 ttuoughAugrrst 31, 2001.

ù
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Þtf¡lErJ.

ìnt¡nnection with the defcndant Directors' fee petitions, the Cor.¡rt has also received and the

reviewed rhe Attomey General's Response to the Fee Petitions Submitted by Attomeys for Ten4 Tucker

andSimpsou tlre Tena Fourdation's Motion to Reject any Fee Petitions Seeking Attorncys' Feçs Not in

Connection with this Lawsuit the Repþ Memorandum of Defendants Terra, Tqcker and Simpsoq arid

the Terr¿ Foundation's Reply Memora¡rdr¡m in Support of its Motion to Rejcct For the period from

May 18, 2001 through June 29,200t, the Court re-reviewed Sheßþ & Froelich Ltd.'s Petition for Fees

and Costs.regarding communications between the departing Shefsþ firm and the appearance of the

Verner, Bellows aod Kellogg fums.

In reviewing all of the pending fee petitions, the Court has reviewed all affidavig a¡rd exhibits

submitEd. -Thc Court compared the fee requests herein with the Billing Statements Submitted to the

Terra Foundation by Sidley Ar¡stin Broum & Wood, covering the period fiom September 21, 2000

ttuough July 31, 2001, and with tbe Shefsky and.Froelich bills covering tbe period Ocûober 8, 2000

througtr June 21, 2001. The Court also reviewed its notes on the history of this case, as well as pertinent

documents from the court file. The Court entertained oral argument on tbe fee petitions ou January 15,

Z1OZ,and reviewed and considcrcd tbc proposed orders and"/or proposed findings of fact submitæd by

panies.

On July 26,200l,this Cor¡rt entered a Consent Judgment and Order resolving all issues in this

case with the exception of the award of attorneys' fees and costs. As part of the mediated settlement of

this case the parties agreed and the Cor¡rt ordered that "(r)easonable attomeys' fees incr¡rred by thc

l-. -
Foundation's Direstors in connection with this lawsuit, as determined by the Court, shall be paid by the

Foundatioru" This Court has determined that atl of the petitions before the Court include requests for

fses which were not inct¡¡red in connection with this lawsuit Spccificall¡ certain of the petitions

o
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a

contain entries relating to a separate case filed in the U.S. District Court and to a Circuit Cou¡t of Cook

Law Division case filed after this case was concluded- This Cowt has determined that it is not

appropriale to award fees re-lating to those cases.under the Consent Judgment and Order in this case. In

regard tó ttre Quinlan and Canoll invoices and the McDerrrotl Witl & Emery invoices, ttris Cou¡t has

been äble to determine an amount to deduct for those related ca¡¡es, ln regard to the defendant Dirccto¡s'

.'aùoraeys'. inroices, it is not possible to malce zuch a detenrrination

This wa¡t an extremely complex and fiercely litigated case involving some novel issues. There

was extensive motion practice and rnultiple appeals. Over thirty court sessions, many of them length¡

wcre hcld prior to the enty of ttre Consent Judgment and Order. The more complex of the iszues

involved related to special litigation committees, attorney cthics and disqualification, mu¡reum ethics,

.breaches of fiduciary duties, and the Attorney General's responsibilities in regard to charitable Euss and

not-for-profit corporations. Many experts were retained and their opinions differed- Much out-of-state

lawwas supplied and argued.

In reviewing the fee petitions this Cowt has considered, among other things, thc magnitude and

. .complexity of the case, the novelty and importance of the legal issues involved" the benefits conferred,

the number of hours expended, the manner and usks in which the time \A/rN expended by whom the time

was expended, the bourly rate charged by each person for a given task, the time required þ other

attorneys in the community to perform tasks of a comparable nature, the howly fec charged for simila¡

services by other attorneys with similar skills ar¡d qualifications, the degree to which the tasks

perfo.rmed contibuted to the result obtained, and whether the fees have been paid by the clients. The

Cotut has taken not€ that in regard to the Quinlan & Canoll bills and the McDennotÇ \t/i[ & Emery

bills, the Attomey Ge¡eral has not objected to the requested fees and costs. The Court hss also noted

4
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ø

that the fee petirions of those firrns a¡e not inconsistent with the bills of Sidley and Austin submitted to,

" 
and pèzumably paid by, the For¡ndaúon. (This Court has not approved the bills oftbe Foundation's

co,ttlsel). F;

Notwithstanding the lack of an objection from the Attorney Gencral, this Court believes that

certain of the fees and costs submitted by the Quinlan and McDemrott firms shoutd not bc approvd

particularly considering that charitable fimds arc involved herc. [The Court agr€es with current counsel

for the For¡ndation that *(t)he Foundation exists to promote American art, not to ñ¡rid litigation."] As to

attomeys' time entries in the Quintan & Cqnoll petition, these include multiple enüies for duplicative

for four partners (at thcir respective hourly rates) and for one associate (at a

blended ¡ate of $180), totaling $421,200. That figrre includes a reduction of $4,700 in fees incr¡¡red

,after t$_".ry. of the Conscnt Judgment a¡d Order which were reflected in the September 25,2001

invoice. Finally, the Court has detertnined that $10,166.25 was billed in connectio¡ with the federal

court litigation and that that amount should be exch¡ded. As to costs, the Court has granted all costs

with the excepion of an expert witness fee rcflccæd in the Septernber 25,2001invoice and with the

exception of all costs incurred for the public relations ñrrn of Kemper Lesnik

The McDermoË Will & Emery fees a¡e approved herein, eliminating the fees a¡rd costs for

"Terra II" and $1,980.00 in fees for the feder¿l action. The costs relating to i'Te¡ra I'arc approved-

This Cout is not able to adjudicate at this time the five additional fee petitions filed on behalf of

defendants Ter¡q Tucker and Simpson. In o¡der to do so, this Cor¡rt needs to receive revised fee

petitions from any of the five fin¡rs who may wish to provide

'',çffiËffi 'üöÉrs't'ËrärïiíÉ:Íöffié'Ëä'Èifi1ä ðrufnq"i:öîöïötöËã''tu ri'*'ir

,iir,..D,,Áit!p$óäffis¡ 
(Otrü'91t2)¡ iJþ;å,!Slg$,fçç pçtitionsshould:bpsu-pportÊd'b)'affid¿Uttãi-ôö"*êr

a¿

5
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additional counsel;

l ) iiid äatesrÌ69-QgEl,wte lfl+ipp6't)

dates and manne¡ in which anY

counsel of record in this case was advised that additional counsel for defendants Tefra, Tucker and

Simpson had been retained; 5) the dates and manner of first communication with the firm of Shefsky and

Froelich abor¡t addition¡l represenration for defendant Directors in this case; O the datcs on which any

parties to the mediated settlement were first advised that defcndants Terra, Tuckcr and Simpson would

be seeking fees pursuant to the Corsent Judgment,and Order for fees for any firm other than Shefsky and

Froelich; 
#¿#ÆÉ.,p"*.!r;rçr,à?,y,,.o.¡ 

-duplinationnf effort¿betwEen'föfnfëi:á il'iä ftötúdé{an¿ s) a

statement as to when and how much of the attorneys' fees and costs set forth in the revised fee petitions

have been paid to daæ. In ¡egard to tbe Vcmer Liipfert fi¡rn, an explanation should be given of tbc

$35,000 noration regarding Bellows and Bellows which appears on the summary of invoices and the

$25,000 cost entry to Bellows and Bellows for professional serr¡ices which aPPears in Invoice No-

t83977.

IT IS, THEREFORE, ORDERED AS FOLLO\ilS:

t. The t:* Foundation's Motion to Reject Any Fee Petitions Seeking Attomeys' Fees Not '

Incurred in Connection with this Lawsuit is granæd

2. plaintiffs Dean L. Br¡ntrock and Ronald Gidwitz are awarded attorneys' fees in the amount of

$1,t22,182.00 and costs in the arnor¡nt of $162,768.65, for a total award of $1,334,950.65 .

3. Directors Dr. Theodore E. Stebbins and Dr. Stcphanie Pace Marshall are awarded attorneys'

fccs in the amount of $35,026.25 and costs in the amount of $768.16, for a total award of $35,794.41.

6
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and

5. The Terra For¡ndation for the A¡ts shall pay the aforestated fees a¡rd costs within 30 days of the

date ofthis ffier.

ENTERED
ENTER: MAR 13 2002

JUDO'
D0n0I[Y ItB¡t Ítitil¡0. 2ll

Judge Dorothy Kirie Kinnai¡d

March 13,2002

7
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Firm ID: 38050

DEAN L. BLTNTROCK, a Director of the Terra Foundation
for the Arts, and RONALD GIDWITZ, a Director of the Terra

Foundation for the Arts,

Plaintiffs,

IN THE CTRCUIT COURT OF COOK COUNTY,ILLINOTS
COUNTY DEPARTMENT, CHAI\CERY DIVISION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

\

v
-7)

..- IJUDITH TERRA, a Director for the Terra Foundation for the

Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, NAFTALI MICHAELI and

the TERRA FOLINDATION FOR THE ARTS, an Illinois
Not-For-Profit CorPoration,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel. No. 00CH 13859

Judge D.K. KinnairdJAMES E. RYAN, Attorney General of Illinois

Pl aintiff-Intervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for the

Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Afs, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, and the TERRA
FOUNDATION FOR THE ARTS, an Illinois Not-For-Profit
Corporation,

Defendants.
Notice of Motion

To: See Attached Service List

On dav 6__ at f4 +n , in courtroom 2403 of the Richard J. Daley Center, 50 West

Washingto"TtTãl Cfri"ugoJlli*is, defendant, Terra Foundation for the Arts, through its

attorneyi, Mulroy Scandaglia Marrinson Ryan, will present its Motion For Leave To File Its

Objections To The Amended Fee Petitions, a copy of which is hereby served upon you'

ÌJ,'c
Mulroy
55 East

S Marrinson & Ryan
Street, 39th Floor

Chicago, Illinois 60603
(3T2) s80-2020
Counselfor Terra Foundationþr the Arts

t,1
íi'\
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Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the

undersigned states that a copy of the above document(s) was served on the parties above via
messenger or via federal express, by 5 p.m. on May 9,2002.

\
i
tC

for T oundation for the Arts

16di-003112



Dean Buntrock, et al. v. Judíth Terrø, et ø1.

Case No,00 CII 13859
(Rev. lll28l0l)

SERVICE LIST

Counsel for: Ted Stebbins, Jr.
& Stephanie Marshall
V/illiam P. Schuman
Debra J. Tucker
McDermott, rWill & Emery
227 West Monroe Street
Chicago,IL 60606-5097
(3r2) 372-2000
(3Lz) 984-7700 (fax)

Counsel for: P. Tucker,
rudith Terra & A. Simpson
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC'
77 West Wacker Drive
Suite 4800
Chicago,IL 60601
(312) s78-0s00
(312) s78-r234 (fax)

Counsel for: P. Tucker,
Judith Terra & A. SimPson
Leonard Garment
Lawrence Levinson

|y'erner, Liipfert, B ernhard,
'${cPherson & Hand
901 15th SfteetN.w., Suite 700

Washington, D.C. 20005

Counsel for: AG's Office
Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau
Chief of Charitable Trusts
100 West Randolph Street, 13th Floor
Chicago,IL 60601
(312) 814-7198 (Ioppolo Direct)
(312) 814-4425 (fax)

Counsel for: P. Tucker, Judith Terra
& A. Simpson
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W., Suite 400
Washington, D.C. 20036

Counsel for: Dean Buntrock
& Ron Gidwitz
William Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900

Chicago,lL 60602
(3t2) 263-0900
(3r2) 263-s013 (fax)
(312) 917-7450 (Quinlan Direct)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Sheet
suite 1400
Chicago,IL 60602
(312) 346-8930
(312) 346-9453 (fax)

Co for: Terra Foundation
William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearbom Street

Chicago,IL 60603
(312) 8s3-7000
(3tz) 8s3-7036 (fax)

Counsel for: James Donnelley,
Marshall Field V, Kathleen Foster,
Dr. Robert Hamada & Frederick
Krehbiel
Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street

suite 3600
Chicago,IL 60606
(3t2) 704-7700
(312) ss8-1 19s (fax)

.;,
I
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DEFENSE COUNSEL SERVICE LIST CONTINUED

(

I

{i

Counsel for: Terra
Foundation
Mark Heatwole
ScottJ. Szala
'Winston & Strawn
35 'West'Wacker Drive
Chicago,IL 60601
(312) s58-s600
(312) s58-5700 (fax)

Brian L. Crowe
Shefsky & Froelich, Ltd'
444 N. Michigan Avenue

suire 2500
Chicago, IL 60603
(3t2) s27-4000
(312) s27-4011 (fax)

Defendant named in 00 CH 13859
Nafti Michaeli
3263 N. StreetN.W.
Washington, D.C. 20007

Joel J. Bellows
Bellows & Bellorvs
79 West Monroe Street
Suire 800
Chicago, IL 60603
(312) 332-3340
(312) 332-tre0
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IN TTIE CIRCUIT COURT OF COOK COUNTY, ILINOIS
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Firm ID: 38050
IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of the Terra Foundation
for the Arts, and RONALD GIDWITZ, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director for the Terra Foundation for the
Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, NAFTALI MICHAELI and

the TERRA FOUNDATION FOR THE ARTS, an Illinois
Not-For-Pro fit C orporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel. No. 00CH 13859

Judge D.K. KirurairdJAMES E. RYAN, Attorney General of Illinois

P I ainti ff- [rtervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for the
Arts, PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, ALAN K. SIMPSON, a Director of
the Terra Foundation for the Arts, and the TERRA
FOUNDATION FOR THE ARTS, an Illinois Not-For-Profit
Corporation,

Defendants.
Notice of Filine

To: See Attached Service List

pLEASE TAKE NOTICE that on May 15, 2002, we filed with the Clerk of the Circuit
Court of Cook County, Chancery Division, The Terra Foundation's Objections To The

Amended Fee Petitions, a copy of which is hereby served upon you.

,5t^'

V

J t

I L

Mulroy
55 East

& Ryan
Monroe Street, 3 9th Floor

Chicago, Illinois 60603
(3r2) s80-2020
Counsel for Terra Foundation for the Arts
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Under penalties as provided by law pursuant to Section 1-109 of the Code of Civil Procedure, the
undersigned states that a copy of the above document(s) was served on the parties above via
United States mail, by 5 p.m. on May 15,2002.

A'Q^-- Jrr*-r\S Â'
Attomey for Terra Fd/ndation for the Arts
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Deøn Buntrock, et ø1. v. fudíth Terrø, et ø1.

Case No. 00 CH 13859
(Rev. tll28l01)

SERVICE L.{ST

Counsel for: Ted Stebbins, Jr.
& Stephanie Marshall
William P. Schuman
Debra J. Tucker
McDermott,'Will & Emery
227 West Monroe Street
Chicago, lL 60606-5097
(3r2) 372-2000
(312) 984-7700 (fax)

eounsel for: P. Tucker,
rdith Terra &.4.. Simpson

Roþert P. Cummins
tlñomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601
(312) s78-0soo
(312) 578-1234 (fax)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
Leonard Garment
Lawrence Levinson
'[/grner, Liipfert, Bernhard,
McPherson & Hand
90t tS'h Street N.W., Suite 700
Wâshington, D.C. 20005

Counsel for: AG's Office
Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau
Chief of Charitable Trusts
100 West Randolph Street, 13th Floor
Chicago,IL 60601
(312) 814-7198 (Ioppolo Direct)
(3rz) 814-4425 (fax)

Counsel for: P. Tucker, Judith Terra
& A. Simpson
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.W., Suite 400
Washington, D.C. 20036

Counsel for: Dean Buntrock
& Ron Gidwitz
William Quinlan
James R, Canoll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900
Chicago,lL 60602
(3r2) 263-0900
(3tz) 263-s013 (fax)
(312) 917-7450 (Quinlan Direct)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street
Suite 1400
Chicago,IL 60602
(312) 346-8930
(312) 346-9as3 (fax)

Counsel for: Terra Foundation
William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser

Sidley Austin Brown & Wood
10 South Dearborn Street
Chicago,IL 60603
(312) 8s3-7000
(3tz) 8s3-7036 (fax)

Counsel for: James Donnelley,
Marshall Field V, Kathleen Foster,
Dr. Robert Hamada & Frederick
Krehbiel
Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street
Suite 3600
Chicago,IL 60606
(312) 704-7700
(312) ss8-1 19s (fax)
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DEF'ENSE COUNSEL CE LIST CONTINUED

,i't

Counsel for: Terra
Foundation
Mark Heatwole
Scott J. Szala
V/inston & Strawn
35 West Wacker Drive
Chicago,IL 60601
(312) ss8-s600
(312) ss8-s700 (fax)

Defendant named in 00 CH 13859
Nafti Mitihaeli
3263 N. Street N.W.
Washington, D.C. 20007

Joel J. Bellows
Bellows & Bellows
79 West Monroe Street
Suite 800
Chicago, IL 60603
(312) 332-3340
(3r2) 332-rr90

a
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Firm ID: 38050
IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of the Terra )
Foundati<¡n for the Arts, and RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director for the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K. SIMPSON, a

Director of the Terra Foundation for the Arts, NAFTALI
MICHAELI and the TERRA FOUNDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS ex. rel. No. 00CH 13859

Judge D.K. KinnairdJAMES E. RYAN, Attorney General of Illinois

PlaintifÊIntervenor,

v

JUDITH TERRA, a Director of the Terra Foundation for
the Arts, PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K. SIMPSON, a

Director of the Terra Foundation for the Arts, and the
TERRA FOLINDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants.

THE TERRA FOUNDATION'S
OBJECTIONS TO THE AMENDED FEE PETITIONS

The Terra Foundation for the Arts ("the Foundation") respectfully submits

its objections to the amended fee petitions submitted by certain of the attorneys for

defendant directors Terra, Tucker and Simpson.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

V
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BACKGROUND

In the initial proceedings before this Court regarding the award of

attorneys' fees, the Terra Foundation for the Arts ("the Foundation") raisedrcnly one

concem regarding the several fee petitions before this Court: that no director be awarded

attomeys' fees in this proceeding for work done in connection with different - albeit

related - lawsuits. The Court agreed with the Foundation stating:

The Court has determined that all of the petitions before the Court include
requests for fees that were not incurred in this lawsuit. Specifically,
certain of the petitions contain entries relating to a separate case filed in
the U.S. District Court and to a Circuit Court of Cook County Law
Division case filed after this case was concluded. This Court has
determíned thøt it ís not appropriøte to award fees reløtíng to those cases

under the Consent Judgment and Order in this case. [n regard to

Quinlan and Carroll invoices and McDermott, Will & Emery invoices, this
Court has been able to determine an amount to deduct for those related
cases. In regard to the defendant Directors' (Tucker, Terua and
Simpson) øttorneys' invoices, ¡t ß not possible to mske such ø

determínøtíon.

(Exh. A, Order Awarding Attorneys' Fees, 3/13102, at 3-4.) Accordingly, the Court

ordered the attorneys for the defendant directors to submit revised fee petitions

"elíminat[íngJ aU billing entries and costs relatìng to the federal court case (No. 01 C

4976) øncl the Løw Dívísìon øction (01 L 9112)." (Exh. A at 5.)

However, in their revised fee petitions, filed on April 24, 2002, certain of

the attomeys for the defendant directors failed to comply with the Court's express

directive "to eliminate all billing entries and costs relating to the federal court case (No.

0l C 4976) . . . ." (Exh. A at 5.) Incredibly, one of the petitioner law firms (Vemer,

Liipert Bernard McPherson & Hand) failed to take make any reduction in its fee request

for fees related to the federal action. Two other fee petitions (Kellogg, Huber et al. and

2
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I.

Bellows & Bellows) made some adjustment to their fee petitions, but still seek significant

amounts of fees related to that lawsuit in clear contravention of this Court's Order.

ARGUMENT

THIS COURT SHOULD DENY THE PETITIONERS' CONTINUEI)
R"EQUEST FOR REIMBURSEMENT FOR ATTORNEYS' F'EES
RELATED TO THE FEDERAL ACTION.

"It is well established that a party seeking to recover attorneys' fees from

another party bears the burden of presenting sufficient evidence from which the trial

court can render a decision as to their reasonableness." Prior Plumbing and Heating Co.

v. Hagins,258 Il1. App. 3d 683, 630 N.E.2d 1208 (1't Dist. 1994). Accordingly, under

this Court's March 13th order, each of the petitioner law firms bears the burden of

demonstrating that the fees sought in their amended fee petitions were not incurred in

connection with either the federal action (No. 01 C 4976) or the Law Division action (01

L 9Il2) now pending before Judge Nowicki. (Exh. A at 5.) However, certain of the

petitioner law firms (Verner etal., Kellogg et al., and Bellows & Bellows, collectively

"the petitioner law firms") fall well short of sustaining that burden with respect to a

substantial amount of the fees and costs sought in the revised fee petitions. In fact,

those firms' own submissions clearly indicate that a substantial portion of the fees and

costs sought in the amended petitions relate to the federal court case (No. 01 C 4976).

Indeed, the record is clear that on June 22,2001, the three petitioner law

firms began work on a Complaint and a Motion for Temporary Restraining Order to halt

a scheduled meeting of the Foundation's Board of Directors to vote on the proposed

settlement agreement. (Garment Aff. tTZ8.t) On June 28, 2001, the three petitioner law

I The Garment Afhdavit is attached to the revised fee petitions of both the Verner frm and the Kellogg

hrm as Exhibit A.
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firms, on behalf of defendant directors Terra, Tucker and Simpson, filed their complaint

and motion for TRO in the United States District Court for the Northern District of

Illinois. (Id.n 33-) The motion was denied and the complaint was dismissed that same

day. At that point (June 29,2001), the defendant directors sought emergency relief in

this lawsuit.

Given this record, the only reasonable inference is that all fees and costs

incurred by the petitioner law firms between the dates of June 22 and June 28, 2001 were

related to the federal action. Indeed, at a minimum, the three petitioner law firms - in

clear contravention of this Court's order -- have made little, if any, effort to segregate and

disclaim fees incurred during that time period that were related to the federal action.

Because it is the petitioners' burden to prove that those fees were not related to the

federal action and because they have not - and indeed cannot - do(ne) so, this Court

should reject the three petitioner law firms' request for all fees and costs related to the

federal action.2

First, despite this Court's express instructions, the Verner firm made no

adjustment to its fee petition to account for work on the federal action and instead

continues to seek all 827,939.50 in fees incurred by that firm from June 22 to June 28

(including, presumably, the time Mr. Garment spent in federal court on June 28).

2 Although it is not entirely clear from the papers, the petitioner firms appear to be arguing that they are

entitled to compensation for most of the work performed on the federal case because ttrey did not decide

until the filing date whether they were going to file their motion for TRO in this case or as part of a

separate federal action. (Garment Aff. tT 33.) Even if this were true, given the defendant directors' ultimate

decision to file their papers first in the federal case, all fees incurred in preparing those papers can only be

construed as incurred in connection with the federal lawsuit and thus outside of this Court's March 13ü

Order. Moreover, this assertion is belied by the petitioner ftrms' own submissions. Specifically, the

Bellows firm time entries reveal that on June 22, 2001 the focus was already on a federal cause of action

(42 U.S.C. $ 1983). The Bellows entries fi¡rther indicate that the decision to file in federal court was - øt

the latest - made by June 25, 2001.

4
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Moreover, the Vemer firm also seeks reimbursement of $12,950.41 in costs without

providing the Court or the Foundation any v/ay to determine which of those costs relate

,to 
the federal action. Accordingly, this Court should reject the Verner's firm request f r 

:i

at least the foregoing $40,889.91 in fees and costs.3

Second, the Kellogg firm deducted only $25,939.59 from its original fee

petition to account for fees and costs related to the federal action. However, as stated

above, the Kellogg firm began work on the federal complaint and TRO on June 22 and,

continued such work through the date of the federal court hearing (June 28) and during

that time incurred much more that 525,939.59 in fees and costs. (See Kellogg Invoices,

attached to revised fee petitions.) In fact, between June 22 and June 28, the Kellogg firm

incurred $90,095 in attorneys' fees and $10,060.39 in costs (a total of $100,155.39).4

Accordingly, this Court should reject the Kellogg's firm request for the $100,155.39 of

fees and costs it seeks related to the federal action.s

Finally,like the Kellogg firm, Bellows & Bellows still seeks fees related

to the federal action. Specifically, the Bellows firm asserts that only $5,972.50 in fees

and $400 in costs sought in it original fee petition related to the federal action. However,

between June22 and June 28,the Bellows firm incurred$24,736 in fees and$726.25 in

costs. In fact, on June 27 and 28 (the day of the federal hearing) alone, the Bellows firm

incurred over $10,000 in fees. Accordingly, taking into account the $6,372.50 reduction

already made by the Bellows firm, this Court should reject the additional $19,089.75

3 Assuming that the Court determines the remainder of the fees sought by the Verner firm to be reasonable,

this reduction would result in a total award to the Verner firm of $109,475.
o Certain costs incurred by the Kellogg firm on June 28, 2001 and included in the above number are found

on the July 2001 invoice.
s Assuming the Court determines that the remainder of the Kellogg firm's fee request is reasonable, this

reduction ($100,155.39) and the reduction for fees the Kellogg frm admits were incurred in the second

state court action ($37,299.40) would result in a total award to the Kellogg firm of $254,651.87.

5
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((24,736 + 726.25) - 6,372.50) in fees and costs that firm continues to seek for work

related to the federal action.6

il. THIS COURT SHOULD REJECT PETITIONERS' REQUEST FOR FEES
INCURRED IN PREPARING THEIR FEE PETITIONS.

The Foundation further requests that the Court rule that the petitioner law

firms are not entitled to reimbursement for fees incurred in preparing their fee petitions.

At this juncture, only the Bellows firm is seeking fees for work on their original and

revised fee petitions; however, the other petitioner law firms have indicated that they plan

to return to the Court at alater date to such seek fees'

In lllinois, the general rule is that where attorneys' fees are authorized

pursuant to a fee-shifting statute, the party seeking fees may recover its fees and costs

incurred in preparing and prosecuting its fee petition. However, in "common fund"

cases, the party seeking fees is not entitled to reimbursement for the services performed

in pursuing its fees. See Bal<sinski v. Northwestern (Jniv.,23L Ill. App. 3d 7, 18 (1't Dist.

1992). The rationale for this rule is that the services performed in pursuit of fees were

not performed for the benefit of the fund,. Id. at 14.

This case is neither a fee-shifting case nor a "common fund" case.

However, given that this case involves charitable funds, the rule applying to "common

fund" cases should be applied here. Indeed, just as public policy dictates that a "common

fund" should not be depleted due to fee litigation, it also dictates that the charitable assets

of the Terra Foundation should not be further depleted due to fee litigation.

6 Assuming that the Court determines the remainder of the fees sought by the Bellows firm to be

reasonable, this reduction would result in a total fee award of $49,283 .7 5. As discus sed infra, the

Foundation also objects to the Bellows firm's request for reimbursement of fees related to its fee petitions;

in the event the Court agrees with the Foundation's positions, the Bellows firm's total awarded will be

reduced further. See infra note 7.

6
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Accordingly, the Foundation respectfully requests that the Court disallow all requests for

fees sought by the petitioner law firms (now or in the future) for work related to the fee

petitions as it cannot reasonably be argued that such work was done for the benefit of the

Foundation.

Specifically, the Bellows firm seeks 58,992.75 in fees and $393.53 in

costs for work done after July 31,2001, all of which related to its original and revised fee

petitions. Accordingly, in addition to the reduction sought above to account for fees

relating to the federal case, the Foundation requests that this Court also reject the

additional $9386.28 in fees in costs sought by the Bellows firm for work on its fee

petitions.T

7 This adjustment would reduce the Bellows firm's total award to 539,897.47

7
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CONCLUSION

For the foregoing reasons, the Foundation respectfully requests that this

Court disallow the petitioner l1w firms' requests for (1) fees and costs related to the

federal action and, (2) fees and costs incurred in preparing and prosecuting their original

and revised fee petitions

Respectfully submitted,

THE TERRA FOUNDATION FOR THE ARTS

By: 0&^ Ñl.po*U
Thomas R. Mulro!) Jr., No. 1988492
Alan W. Nicgorski, No.6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA, MARRINSON,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
3t2-580-2020
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IN TIIE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
cottNTY DEPARTMENT, CIIANCERY DMSION

DEAN L. BUNTROCIÇ and RONALD GIDWTTZ,

Directors ofthe Terra Foundation for the Ars,

Plaintiffs,

JT]DTTH TERRA, PAUL HAYES TUCKER, ALAN K.
SMPSON, Directors of the Terra Foundation for the Arts;
NAFTALI MICHAELI, and the TERRA
FOUNDATION FOR THE ARTS, an lllinois
Not-For-Profi t Corporation,

Defendants.

No.00 CH 13859

Judge Dorothy Kirie Kinnaird

v

)
)
)
)
)
)
)
)
)
)
)
)
)
ì

3

THE PEOPLE OF TIIE STATE OF ILIINOIS, ex.

rel. JAMES E. RYAII, Atüorney General of Illinois,

Plaintiff-Intervenor,

JLJDITH TERRA" PAUL HAYES TUCKER, ALAI{ K.
SIMPSON, Directors of the Tena Foundation for the Arts;
and the TERRA FOUNDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporatiott,

Defendants.

ORDER A1VARDING ATTORNEYS' F'EES

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)

?

This case is before the Court on the fee petitions of various Directors of the Tcrra Foundation.

Those Direcüors are plaintiffs Dean L. Buntrock and Ronald Gidwitz, non-party Directors Theodore E.

Stebbins, Jr. and Dr. Stephanie Pace Marshall, and defendants Judith Terra, Paul Hayes Tucker and Alan

K Simpson. In total, fees in excess of $2,400,000 a¡¡d costs in excess of $315,000 are sought herein.

I
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These figues do not include fees and costs of counsel for the Terra Foundation and they do not include

the fees and costs in the amount of $468,376,17 which were previously awarded to counsel for

defendants Terrq Tucker and Simpson.

The Cor¡rthas received a¡¡d reviewed Dean L. Buntrock a¡rd Ronald Gidwitz's Petition for

Attom6yi'Fèe's and Costs Pursuant to Consent Judgment and Otder Entered July 26, 2001, the

Supplemental Petition filed by those plaintiffs, the Attorney General's Response to the Fee Petition

Submined by Attorneys for Ronald Gidwitz and Dean Buntrocþ and the plaintiffs' Reply. Un¡edacted

billing statements covering the period from September 18, 2000 th¡ough August 31, 2001 havc also been

reviewed.

Dr. Theodore E. Stebbins and Dr. Stephanie Pace Marshall have filed their Petition for

Reimbursement of Fees and Costs togetherwittr un¡ed¿çtEd þilling statements covering the period Êom

Jannary 26,2OOl through September 10, 2001, That Petition together with the Attomey General's

Response to the Fee Petition Submitted by Attorneys for Dr. Stebbins and Dr. Marshall have been

.'reViewg{þf te Court.

On behalf of defendants Alan Simpson, Judith Terra and Paul Hayes Tuckcr five additional fee

petitions have been filed and reviewed. They arc: l) the Motion for Attorneys' Fees and Costs frled by

Vemer Liipfert, Bernhard, McPherson & Hand, Chartered; 2) an Amended Petition for Fees and Costs

filed by Bellows.and Bellows, P.C.; 3) the Motion for Anorney's Fees and Costs filed by Kellogg,

Huber, Hanson, Todd & Evans, P.L.L.C.; 4) the Affrdavit of David A. Novoselsky in Support of

petition for Fees and Expenses; and 5) the Petition for Fees and Experues filed by Cummiru & C¡onin,

LLC. The uruedacted billing statements filed in support of these petitions cover the period from May

18, 2001 through August 3 1, 2001.

20
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si{Lev,

lln tõnnection with the defendant Directors' fee petitions, the Cor¡rt has also received and ttre

reviewed the Attomey General's Response to the Fee Petitions Submitted by Attorneys for Tera, Tucker

andSimpson, t¡e Terra Foundation's Motién to Reject any Fee Petitions Seeking Attomeys' Fees Not i¡l

Connection with this Lawsuit, the Reply Memorandum of Defendants Terr4 Tucker and Simpson, and

the Terra Foundation's Reply Memora¡rdum in Support of its Motion to Reject. For the period from

May 18, 2001 through June 29,2001, the Court re-reviewed Shefsþ & Froelich Ltd.'s Petition for Fees

and Costs.regarding communications between the departing Shefsþ firm and the appearance of the

Verner, Bellows and Kellogg firms.

In reviewing all of the pending fee petitions, the Court has reviewed all affidavits and exhibits

.submitEd, _Jþe Court compared the fee requests herein withthe Billing Statements Submitted to the

Te¡ra Foundation by Sidley Austin Brown áL Wood, covering the period from September 21, 2000

th,rough July 31, 2001, and with the Shefsky and.Froelich bills covering the period October 8, 2000

through June 21, 2001. The Corut also reviewed its notes on the history of this case, ru¡ well as pertinent

documents from the court file. The Court entertained oral argument on the fee petitions on January 15,

zOOZ,and reviewed and considered thc proposed orders and/or proposed findings of fact submitted by

parties.

On July Z6,2}0l,this Couf entered a Consent Judgment and Order resolving all issues in this

case with the exception of the award of attorneys' fees and costs. As part of the mediated settlement of

. 
this case the parties agreed and the Cor¡rt ordered that "(r)easonable attorneys' fees incurrcd by thc

l-.- .
Forurdation's Directors in connection with this lawsuit, as determined by the Cotrrt, shall be paid by thc

Foundation." This Court has determined that all of the petitions before the Cou¡t include requests for

fees which were not incurred in connection with this lawsuit. Specifically, certain of the petitions

.tl Lsl vz .t:U, : I/JIL¡E UUft/Cl ftJ.Ë¡rL¡'¡.'vL

þ
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contain enüies relating to a separate case filed in the U.S. District Court and to a Circuit Court of Cook

Law Division case filed after this case was concluded- This Coun has determined that it is not

appropriate to award fees relating to those cases .under the Consent Judgrnant and Order in this case. In

regard tó the Quinlan and Canoll invoices and the McDermotl Will & Emery invoices, this Court has

been àble to determine an amourt to deduct for those related ca¡¡es. In regard to the defendant Directors'

-'aùornelsÌ .invoices, it is not possible to make such a determination.

This was an extremely complex and fiercely litigated case involving some novel issues. There

was extensive motion practice and multiple appeals. Over thirty court sessions, many of them length¡

wcre held prior to the entry of the Consent Judgment and Order. The more complex of the issues

involved related to special litigation committees, attorney cthics and disqualification, rnuser'nl ethics,

.breaches of fiduciary duties, and the Attorney General's responsibilities in regard to charitable trusts and

not-for-profit corporations. Many experts were retained and their opinions differed. Much out-oÊstate

lawwas supplied and argued.

In reviewing the fee petitions this Court has considered, among other things, the magnitude and

.complexity of the case, the novelty aud importance of the legal issues involved, the benefits conferred,

the number of hours expended, the manner urd tasks in which the üme was expended, by whorn ttre time

was expended, the hourly rate charged by each person for a given task, the tiure required by orher

attomeys in the community to perform tasks of a comparable nature, the howly fee charged for simila¡

services by other attomeys with similar skills and qualifications, the degree to which the tasks

perfo.rmed contributed to the result ob.tained, and whether the fees have been paid by the clienæ. The

Court has taken note that in regard to the Quinlan & Canoll bills a¡rd the McDermott, Will & Emery

bilts, the Attomey Geueral has not objected to the requested fees and costs. The Corut has also noted

4
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that the fee petiúons of those firms a¡e not inconsistent with the bills of Sidley and Austin'submitted to,

' and prèzumably paid by, the Foundaúon. (This Court has not approved the bills of the Foundation's

counsel). **

Notwithstanding the lack of an objection from the Attorney General, this Cor¡rt believes that

certain of the fees and costs submitted by the Quinlan and McDerrrott fi.rms should not be approved,

particularly considering that charitable fi¡rds are involved here. [The Coutt agr€es with current counsel

for the Foundation that "(tþe Foundation exists to promote American art not to fi¡nd litigation."] As to

attomeys' tirne entries in the Quinlan & Car¡oll petition, these include multiple entries for duplicative

."€mË*forforupartrrers(atth.eirrespectivehourlyrates)andforoneassociate(ata

blended ¡ate of $180), totaling $421,200. That figure includes a reduction of $4,700 in fees incu¡red

'after the_enty of the Consent Judgment and Order which were reflected in the September 25, 2001

invoice. Finally, the Court has deterrnined that $10,166.25 was billed in connection with the federal

court litigation and that that a¡r¡ount should be excluded. As to costs, the Court has granted all costs

with the exception of an expert witness fee reflected in the September 25, 2001 invoice and with the

exception of all costs incurred for the public relations film of Kemper Lesnik.

The McDermott WiU e Ernery fees are approved herein" eliminating the fees'and costs for

"Terra II" and $1,980.00 in fees for the federal action. The costs relating to i'Terra I'a¡e approved.

This Court is not able to adjudicate at this time the five additional fee petitions fileá on behalf of

defendants Terrq Tucker and Simpson. ln order to do so, this Court needs to receive revised fee

'' i'ri l,lj;,:'i;.:i'r':J:.ii' .,:.:l:l''',:.'' -'t'

peritions from any of the five fimrs who may wish to provide them, ThèribüiscdifË'þêtitions ihould

c'östí'Ètatitig'tô'üräfta'ral .üil;as; ;::'or 
": 

aiti7i6) øà trt, Law j'

,,i*D-,!$$ó¡í:1rction,(01 L9112).'1¡çSvised"feepqtitionsshouldbesupported'byaffidavitsofcounsel

5
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includethe.fo[owing:t¡üã'aãtes-co.=q¡selwas¡erain¡S;2)

llierÈ.äsöÍffffi1íië*iËt åÍÍí.Ëtf-the additional counsel;3) ifåiplícuqF.g. , sacússd,wes discbarged

.,9r:ü -€=*@g'*reasggf ,disðhaÈè 
olwi awr .the dates and manner in which any

counsel of record in this case was advised that additional counsel for defendants Terr* Tucker and

Simpson had been retained; 5) the dates and mÍurner of first communication with the firm of Shefsþ and

Froelich about additional representation for defendant Directors in this case; 6) the dates on which any

'parties 
to the mediated settlement were first advised that dcfcndants Terra, Tucker and Simpson would

be seeking fees pursuant to the Consent Judgment'and Order for fees for any firm other than Shefsky and

Froelich -duplication nf effort;between,fo'tmefâd néw cò'unse{ and 8) a

statement as to when and how much of the attomeys' fees and costs set forth in the revised fee petitions

have been paid to daæ. I.rn regar. d to the Verner Liipfert fi¡m, an explanation should be given of the

$35,000 notation regarding Bellows and Bellows which appears on the summary of invoices and the

$25,000 cost entry to Bellows and Bellows for professional serr¡ices which appears in Invoice No-

t83977,

TT IS, THEREFORE, ORDERED AS FOLLOIWS:

l. The T1a Foundation's Motion to Reject Any Fee Petitions Seeking Attorneys' Fees Not '

Incr¡¡red in Connection with this Lawsuit is ganted

2. plaintiffs Dean L. Buntrock and Ronald Gidwitz are awa¡ded attorneys' fees in the amount of

$1,172,182.00 and costs in the amount of $162,768.65, for a total award of $1,334,950.65 .

3. Directors Dr. Theodore E. Stebbins and Dr. Srephanie Pace Marshall are awarded attorneys'

fees in the amount of $35,026.25 and costs in the amount of $768.16, for a total award of $35,794.41.

6
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28 days to file reVised fee petitions and

. be,êniefainéii[,¡i

ENTERED
ENTER: l'4AR 13 200?

JU¡lOf
D0ß0t[r IrRtE tilililßÛ. 2ll

Judge Dorothy Ki¡ie Kinnai¡d

5. The Terra Foundation for thc Arts shall pay the aforestated fees and costs,within 30 days of the

date ofthis Order.

March 13,2002

7

16di-003137



ffiM clf

May 15,2002

VIA ME N,NGER
The Honorable Dorothy Kirie Kinnaird
Richard J. Daley Center
Courtroom 2302
50 West Washington Street
Chicago, Illinois 60603

Re: Buntrock et al. v. Terrø et al.r 00 CH 13859

Dear Judge Kinnaird:

Pursuant to the Court's order granting the Foundation's motion for leave to file
its objections to the amended fee petitions, please find enclosed two copies of the Terra
Foundation's Objections To the Amended Petitions and copies of the authorities cited therein.
The original has been filed with the Clerk.

Very truly yours,

A1^,- J II

T ç

Alan W. Nicgorski

AWN:cr

Enclosures

55 E. N/onroe

39th Floor
Chicago, lllinois 60603
(312) 580-2020 phone
(312) 782-3806fax
www.msmr.lawcom

cc AllAttorneys ofRecord (Via U.S. Mail)
See attached Service List
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Deøn Buntrock, et al. v. Iudith Terra, et ø1.

Case No. 00 CH 13859
(Rev. lll28l0l)

SERVICE LIST

bins, Jr. Counsel for: AG's OfficeCounsel for: Ted Steb
& Stephanie Marshall
William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 West Monroe Street
Chicago,lL 60606-5097
(3r2) 372-2000
(3tz) 984-7700 (fax)

Counsel for: P. Tucker
.fudith Terra & A. Simpson
Robert P. Cummins

fhomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
suite 4800
Chicago,IL 60601
(312) s78-0s00
(3tz) s78-1234 (fax)

Counsel fo P. Tucker,
Judith Terra & A. Simpson
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,
McPherson & Hand
901 15th Street N.W., Suite 700
iffashington, D.C. 20005

Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau
Chief of Charitable Trusts
100 West Randolph Street, 13th Floor
Chicago,IL 60601
(312) 814-7198 (Ioppolo Direct)
(3tz) 814-4425 (fax)

Counsel for: P. Tucker
& A. Simpson
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.W., Suite 400
Washington, D.C. 20036

, Judith Terra Counsel for: P. Tucker

Counsel for: Dean Buntrock
& Ron Gidwitz
William Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900
Chicago,IL 60602
(312) 263-0e00
(312) 263-s013 (fax)
(312) 917-7450 (Quinlan Direct)

Judith Terra & A. Simpson
David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street
suite 1400
Chicago,IL 60602
(3r2) 346-8e30
(3r2) 346-9as3 (fax)

Counsel fnr: Terra Foundation
William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearborn Street

Chicago,IL 60603
(312) 8s3-7000
(3r2) 8s3-7036 (fax)

Counsel for: James Donnelley,
Marshall Field V, Kathleen Foster,
Dr. Robert Hamada & Frederick
Krehbiel
Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street
suire 3600
Chicago, IL 60606
(3r2) 704-7700
(312) ss8-1 195 (fax)

16di-003139



DEFENSE COUNSEL SERVICE LIST CONTINUED

,@'Terra
{'oundation
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Joel J. Bellows
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79 West Monroe Street
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(312) 332-rr90
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No. 1-02-1192

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

DEAN L. BI-INTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

P laintiffs -Appellants,

JIIDITH TERRA, a Director of the

Terra Foundation for the Arts, PAIIL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOI-INDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

Defendants-Appellees

On Appeal from the Circuit Court of Cook
County, Illinois, County Department,
Chancery Division

No. 00 CH 13859

The Honorable Dorotþ K. Kinnaird,
Judge Presiding

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attomey General of Illinois,

P lainti ff-Interv enor,

VS

JLIDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOI-INDATION FOR THE ARTS, an

Illinois Not-For-Pro fit Corporation,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MOTION FOR EXTENSION OF TIME TO FILE RECORD ON APPEAL

1I 90693
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Plaintiffs-Appellants, Dean L. Buntrock and Ronald Gidwitz, ("Plaintiffs") by their attorneys,

Quinlan & Canoll Ltd., hereby move this Court for a 60-day extension of time, through and including

August 13,2002, within which to file the record on appeal in connection with this appeal. In support of

their motion, Plaintifß submit the attached affidavit of William R. Quinlan (Exhibit A) and state as

follows:

1 . On March 13 ,2002,the circuit court entered an order denyrng a portion of the attorneys fees

and costs sought by the Plaintiffs in connection with the Consent Judgment and Order entered in this

matter.

2. On April T2,2002, the Plaintifß filed their notice of appeal, appealing the portion of the

March 13,2002 order which denied those attorneys fees and costs.

3. The Record on Appeal in connection with Plaintiffs' appeal is presently due to be filed on

June 14, 2002. However, as set forth in the attached affidavit of William R. Quinlan (Exhibit A), despite

the diligent efforts of counsel, the Plaintifß will require an additional 60 days, through and including

August 13,2002, in which to have the record on appeal prepared and filed with the Court. The office of

the Official Court Reporter has not completed preparation of the transcripts in this matter and the record

on appeal has not yet been prepared by the Clerk of the Circuit Court.

4. This is the Plaintiffs' first request for an extension of time, and this request is made in good

faith and not for the purpose of delay.

2l 90693
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\ryHEREFORE, Plaintiffs-Appellants, Dean L. Buntrock and Ronald Gidwitz, hereby request a

60-day extension of time in which to file their record on appeal, through and including August 13,2002.

Dated: Iune 12,2002

Respectfully submitted,

DEAN L. BLINTROCK and RONALD GIDWITZ

By:
One of Their Attorneys

William R. Quinlan
James R. Carroll

QI-IINLAN & CARROLL, LTD.
30 North LaSalle Street, Suite 2900
Chicago, Illinois 60602
(3r2) 263-0900

J
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No. 1-02-1192

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

P I ainti ffs -App e I I ants,

v

JIJDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

Defendants-Appellees

On Appeal from the Circuit Court of Cook
County, Illinois, County Department,
Chancery Division

No. 00 CH 13859

The Honorable Dorothy K. Kinnaird,
Judge Presiding

)
)
)
)

)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

PlaintifÊIntervenor,

VS.

JLIDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLTNDATION FOR THE ARTS, an

Illinois Not-For-Profi t Corporation,

Defendants

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AFFIDAVIT OF \ryILLIAM R. OUINLAN

William R. Quinlan, being duly swom, states as follows

Doc: I 9085 I
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1. I am one of the attomeys of record for Plaintiffs-Appellants Dean L. Buntrock and Ronald

Gidwitz. I am lead counsel responsible for this appeal on behalf of the Plaintiffs-Appellants.

2. This affidavit is submitted in connection with Plaintiffs-Appellants' Motion for Extension

of Time to File Record on Appeal.

3. Despite diligent efforts of counsel, the record on appeal in this matter is not yet prepared

and ready to be filed. The Plaintiffs-Appellants' have ordered transcripts and have requested that the

record be prepared by the circuit court clerk. At present, several of the transcripts are still outstanding and

the record cannot be prepared without those transcripts.

4. ln addition, an independent appeal has been filed by the director defendants challenging the

entry of the Consent Judgement and Order entered in this case. That appeal is No. l-01-3152. The various

appellants are making efforts to cooperate with regard to the preparation of the record and to avoid

duplicative records on appeal. Because of this additional element, namely the multiple appeals pending,

preparation of the record may take additional time.

5. The Plaintiffs-Appellants are seeking an additional 60 days within which to have the record

on appeal prepared and filed. The Office of the Official Court Reporter at this time could not provide us

with a date by which the transcripts will be completed. For that reason, we have asked for 60 days in which

to provide sufficient time for the Official Court Reporter to complete those transcripts.

6. This request for an extension of time is made in faith the purpose of delay

R, Quinlan

Signed and sworn to before me
/) 2002.

*7,4a",/ d, cde'5
Notar$ Public

.OFTTCIAL SEAU'
Mary Butler

Notary Public, Srate of Illinois
My Commission Expires March 2,2tM

Doc:19085 I Page2 of 2

16di-003147



No. 1-02-1192

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

DEAN L. BI-INTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

P laintiffs-App ellants,

JIJDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K
SIMPSON, a Director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

Defendants-Appellees

On Appeal from the Circuit Court of Cook

County, Illinois, County Department,
Chancery Division

No. 00 CH 13859

The Honorable Dorothy K. Kinnaird,
Judge Presiding

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attomey General of Illinois,

P I aintiff-Intervenor,

VS.

JUDITH TERRA, a Director of the

Terra Foundation for the Afs, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOUNDATION FOR THE ARTS, an

Illinoi s Not-For-Pro fit Corporation,

)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
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TO: (See attached Service List)

PLEASE TAKE NOTICE that on June 12, 2002, we filed with the Clerk of the Illinois

Appellate Court, First District, 160 N. LaSalle St., Chicago, IL 60601, a Motion For Extension of

Time to File Record on Appeal, a copy of which is hereby served upon you.

Respectfully submitted,

P lainti ffs-App ellants

By:

One Of Their Attomeys

William R. Quinlan
James R. Carroll
Jasmine de la Torre

QUNLAN & CARROLL, LTD.
30 North LaSalle Street, Suite 2900

Chicago, IL 60602
(3r2) 263-0900
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PROOF OF SERVICE

The undersigned, a non-attorney, deposes and states that she caused copies ofthe foregoing
Motion For Extension of Time to File Record on Appeal, Draft Order and Notice of Filing to
be served on the individuals to whom this notice is directed at their respective addresses on June 12,

2002by the method indicated on the attached service list.

{x} Under penalties as provided by law pursuant to Section l-109
of the Code of Civil Procedure, the undersigned certifies that the

statements set forth in this instrument are true and correct, except
as to matters therein stated to be on information and belief and as to
such matters the undersigned certifies as aforesaid that she verily
believes the same to be true.

À/ou ß.d*\
t (
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Dean L. Buntrock and Ronald Gidwitz v
Judith Terra, Paul Hayes Tucker, et al.

No. 00 CH 13859
r-02-rt92

SERVICE LIST

Via Messenser
Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief

of Charitable Trusts
100 W. Randolph Street

3rd Floor
Chicago, Illinois 60601

Viø Messenger
Stephen C. Carlson
Susan A. Stone
Sidley Austin Brown & Wood
Ten South Dearbom
Chicago, Illinois 60603

Vía U.S. Mail
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd &. Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036

Vía U.S. Maíl
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bemhard, McPherson & Hand

901 15th Street, N.W. Suite 700

Washington, D.C. 20005

Viø Messenger
William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor
Chicago, IL 60606

Víø Messenger
David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602

Via U.S. Mail
Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007

Víø Messenger
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

Viø Messenger
Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Monroe Street

Chicago, Illinois 60603
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No. 1-02-1192

IN THE ILLINOIS APPELLATE COURT, FIRST DISTRICT

DEAN L. BLiNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDV/ITZ, a Director of the

Terra Foundation for the Arts,

P I ainti ffs -App ellants,

JUDITH TERRA, aDirector of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra

Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation,

Defendants-Appellees.

On Appeal from the Circuit Court of Cook

County, Illinois, County Department,

Chancery Division

No. 00 CH 13859

The Honorabie Dorotþ K. Kinnaird,

Judge Presiding

V

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

P I ainti ff-Intervenor,

VS

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra

Foundation for the Arts, and the TERRA

FOI-INDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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THIS CAUSE coming to be heard on Plaintiffs-Appellants' Motion for Extension of Time to

File Record on Appeal (the "Motion"), due and proper notice having been given, and the Court being

fully advised in the premises:

IT IS HEREBY ORDERED

1. That the Motion is GRANTED/DENIED; and

2 That the Plaintiffs-Appellants are granted through and including August 13,2002within

which to have the Record on Appeal prepared and filed with this Court.

ENTERED:
Justice

Justice

Justice

William R. Quinlan
James R. Carroll

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900

Chicago, Illinois 60602
(3r2) 263-0e00
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IN THE CIRCTIIT COURT OF COOK COTINTY, ILLINOIS
COLTNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, et al.

Plaintiffs,

v No. 00 CH 13859

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

TT{E PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

P lainti ff- lntervenor.
vs.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

ATTORNEY GENERAL'S OBJECTION TO THE POST TRIAL FURTHER
STJBI\ÍISSIONS AND FILINGS OF DEFENDANT DIRECTORS AND MOTION TO
STRIKE {ND HOLD THE POST TRIAL FILINGS AND AFFIDAVITS SUBMITTED BY
DEFENDT\TS TERRA. TUCKER AND SIMPSON VOID AND A NULLITY

NOW COMES the PEOPLE OF THE STATE OF ILLINOIS ex rel. JAMES E. RYAN, Attorney

General of Illinois, and objects to the post trial admission of fuither evidence contained in the

several fi.uther submissions and filings by the defendant directors relative to their fee petitions and

the Attorney General further moves to strike and hold as a nullity said filings and submissions and

specificalll' the affidavit of Leonard Garment which was filed herein after the close of the evidence

and argument on the fee petitions , and in support states as follows:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

1) After the close of the evidence and trial herein , the defendant directors have now made several
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filings as purported supplements and proofs relative to their Petition for Attorney Fees. The

Plaintiff People object to such post trial submission made by defendant directors after the proofs

closed and the parties had concluded argument. The Attorney General further moves to strike said

submissions and seeks that they be held as a nullity as such is untimely, inadmissible conjecture,

hearsay and not properly considered as evidence herein .

2) Six separate attorney fee petitions were filed by the individual defendant directors seeking an

award of attomey fees from the Terra Foundation which on their face claim fees from the Terra

Foundation under both the court's order herein and under the not for profit corporation act and the

Foundation's bylarvs. These several fee petitions rù/ere filed last September 2007, and those

petitions *'ere joined at issue by filings of the Attorney General. The process for resolution of said

fees, acquiesced to by all parties , was a trial on the facts contained in the papers , the facts of record

and the argument of parties from those papers.

3) The submission of facts, argument and hearing on all of the defendant directors' fee petitions

occurred and concluded on January 15,2002. The defendant directors had every opportunity to

submit affidavits and evidence then if they so saw fit. After the close of argument the Court

issued its order ruiing on certain fees on March 13,2002.

4) In reievant part the Court also stated in its March 13,2002 order that the five additional fee

petitions and the evidence relative thereto that had been submitted by the defendant directors

seeking lees for the five new law firms were insufficient to allow the court to reach an adjudication

on the additional five fee petitions submitted by the defendant directors. The court in sum states

that after a tull hearing the defendants had failed to submit proper and complete proofs to establish

or shorv anv entitlement to fees for the services of those hve additional firms.

2
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5) . The court had previously awarded $500,000 in fees on the defendant directors fee petition for

fees payable to Shefsky & Froelich . The court in the March 13,2002 order , however, provided

that the defendant directors could amend the fee petitions and proofs to provide specific

additional information. The Court explained these additional materials might allow the court to

further consider and rule upon said fee requests. The Court , however, also stated in said order that

no additional briefing by other parties will be entertained. A copy of the court's March 13,2002

order is attached hereto as Exhibit A.

6) Since March 13,2002 the defendant directors filed amended fee petitions for the fees sought for

the firms of : Cummins & Cronin LLC, Bellows & Bellows, Kellogg, Huber, Hansen, Todd &

Evans, PLLC, and Vemer, Liipert, Bemhard, McPherson & Hand, Chartered. Said filings were

accompanied by what is entitled an affidavit of Laurel Bellows and also an affidavit of Declaration

of Leonard Garment, which attaches his exhibits B through K . On May 2I,2002 a further and yet

additional supplement was made by the defendant directors.

7) These filings are post trial after the close of proofs and while the court invited a limited further

explanation of facts, these additional filings are far beyond what the court order provided and are an

attempt by defendants to unfairly submit additional purported evidence inappropriately after the

proofs have closed. ln addition , the purported facts are substantially inadmissible hearsay and in

significant part erroneous and certainly disputed. Specifically, the Declaration of Leonard

Garment in the main misrepresents the facts and events in this case and it is substantially

inadmissible inappropriate hearsay which exceeds this court's permitted additions. Defendant

directors have taken excessive liberty with the court's very limited order and their submissions a¡e

unfair and inappropriate.

8) The additional information supplied by these defendants is erroneous and works an unfair

J
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advantage upon the Peopie of the State of Illinois and the Peopie object to the defendant directors

conduct and state it is not right that such be filed after the proofs were closed.

9) Plaintiff People hereby move to strike and bar all of said additional materials filed by

defendant directors and state that the proofs were closed and the matter went to hearing and was

completed and that the People have not had an opporhrnity to dispute the incorrect facts set forth by

the defendants, and that the process intended by the Court for a straightforward simple answer to

several questions rvas abused by the defendant directors in these submissions.

10) The People rvould not and do not object to simple answers to the straight forward questions

poised by the court in its March 13,2002 order, except the People do object and do not believe it

fair or appropriate for the defendants to be able to call into question the propriety of any Shefsky &

Froelich services or in any way suggest that those services were not fully and properly performed.

The defendant directors are estopped from raising issue with those fees, they submitted those

services for payment and did not raise issue with a single hour for which fees were sought , and took

the funds for those services from charity. The People specifically raised the issue in it filings

herein relative to the fees, raising the issue in light in the change of counsel and the lack of time of

record relative to new counsel debriefing former counsel. The People raised and urged that the

defendants be required to explain any dissatisfaction with any services before any payments were

made. The defendant directors stood silent and received full fees for the Shefsky firm payable

from charity funds. As a matter of law the defendant directors have vouched for said services of

Shefsky & Froelich and can not now suggest otherwise and such stricken.

1 1) The courts order of March 13,2002 which allowed a further supplement of a few facts after

the close of the hearing and argument, expressly denies the parties the right to further briehng, but

these defendant directors have gone too far and have abused the court's limited opening of proofs.

4
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In what the defendant directors filed, they take new positions, submit inaccurate facts, call into

question the services of Shefsþ & Froelich ( now after those fees have been paid) and allows the

defendant directors to distort this record with these inaccurate supplements. Moreover these

defendants have filed a motion in the appellate court seeking more time, stating they plan to add

these additional filings to the record on appeal, a copy of said motion is attached as Exhibit B.

12) The Court's order of March 13,2002, ordered no further briefing , but given the actions of the

defendant directors, the Plaintiff People respectfully assert a right to respond and protect the record,

what was filed by the defendant directors exceeds what the court order allowed, and to allow it to go

unchallenged rvould work an unfairness upon the People.

13) In, Exchange National Bank of Chicaeo v. Eueene Heller et al.(tst. Dist.,1975)26lll. App. 3d

675; 325 N.E.2d 328,334; 1975 Ill. App. LEXIS 1949 the Illinois Appellate Court sets forth the

well established legal principles applicable hereto stating:

" Once a case has been closed the decision as to whether a party may reopen the proceeding to

introduce further testimony is within the sound discretion of the trial court. This decision will not be

upset by a reviewing court unless it appears that discretion was clearly abused and that [*683]
failure to reopen proofs resulted in substantial [**334] injustice. Department of Public Works v.

First National Bank, 61 lll.App.2d78,209 N.E.2d 2l; Country Life Insurance Co. v. Goffinet, 117

Ill.App.2d 338, 254 N.E.2d 281 .) While such discretion should be exercised liberally where

evidence rvas not accessible or was inadvertently overlooked, it should never be exercised to
promote or countenance unfairness in the conduct of a trial. ( Herricks v. Chicago & E.LR.R. Co.,

257 lll. 264, l}Q N.E. 897.) Thus, if the proof offered is of such a character that it could have been

produced at [***15] an earlier time, a court will not be deemed to have abused its discretion in
denying its introduction into evidence."

14) This court's order allowing limited further proofs was a proper exercise of discretion, however,

as the facts argued herein show the defendant directors have abused the court's order and have

unfairiy attempted to insert inaccurate untested hearsay into the record. This court has the clear

authority and obligation to assure the opening of the proofs is not abused. In, Rosehill Cemetery

5
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Co. v. Citv of Chicaeo, 352 Ill 11, 185 NE 170, ( 1933) the Illinois Supreme Court sets forth

guiding parameters of opening up a case for additional evidence stating:

" The matter of the order of proof and allowing a case to be opened up for taking further evidence

rests in the sound judicial discretion of the court and should not be interfered with except for clear
abuse, as rvhere its effect is to countenance or aid trickery or unfaimess on the part of counsel in the

trial of a case. ( People v. St. Louis, Iron Mountain and Southem Railway Co. 278Ill. 25; Brelsford
v. Community High School District, 328 id.27.)"

15) This court's order of March 13,2002 sought simple direct responses and the defendant directors

have abused the court's order. The Plaintiff People of the State of Illinois therefore have responded

objecting and fear to not respond and move to strike would serve as a waiver.

16) The most serious violation comes from the affidavit of Leonard Garment, who makes erroneous

hearsay statements about facts taking place before he was in the case and about matters of which he

has no personal knowledge. Declarant Leona¡d Garment submits his Declaration containing

inadmissible hearsay, misstatements of facts, and distortions of the record, accompanied by select

documents taken out of context and untested in foundation or accuracy. These matters being

submitted after the close of the proofs left unrebutted is an unfairness.

17) The Declaration of Leonard Garment is not only an impermissible post-trial submission of

purported further facts, but it fails to meet the requirements for submitting facts upon affrdavit (See

Supreme Court Rule 191). Said Declaration should be stricken in its entirety because the

affidavit is not stated on personal knowledge, rnuch of it is hearsay, it purports to relate facts which

were done by others outside the presence of the declarant , it lacks foundation for its numerous

claims of fact, it is clearly inaccurate speculation in many regards, and it misstate facts. Some

of the misstatements are known to this Court and invoive matters in the presence of this Court, but

are not documented in this record. Without dwelling on all of such, the following are some, but not

all, of the def,rciencies and emors of said submission.
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18) In paragraph 4, on page 3, Garment's Declaration states facts of which he has no personal

knowledge, provides a list of inaccurate thoughts, and makes the untrue statement that the

defendant directors' interim petition for "the Shefsky (firms) fees was bound up with the

successful termination of the mediation process". Also in paragraph 4 the declarant uses the

words 'hnlawfi¡l" and "improper acts", to ascribe conduct, but fails to supply any bases in fact or

law for those conclusions and claims, and uses such throughout to invent the argument the

settlement rvas wrongful, when in fact it was the will of the majority of board members and

nothing has been shown that shows otherwise.

19) Paragraph 5 appears to provide a date in mid-May when declarant undertook to represent Mrs.

Terra. The fact that any of the new firms were rendering service came to the notice of plaintiff

when the federai lawsuit rvas filed end of June with the tender of the federal lawsuit.

20) Paragraph 8, on page 5, contains hearsay and purported facts without foundation and runs to

contentions that a¡e clearly disputed and substantially denied by the plaintiffs, but are no longer at

issue, and the People believe are submitted for the inappropriate purpose of using such in the

upcoming appeal.

2l) [n paragraph 9 and 10 the declarant simply manufactures and misstates facts . Declarant

Garment rvas not present or involved when the parties entered into mediation nor during the many

months it rvas conducted. It was the declarant's clients the individual defendants and not the

Attomey General who sought the agreements of the parties and the Court to enter into court ordered

mediation. As the record shows the Declarant chose not to debrief the Shefsky firm, which f,rrm

had represented his clients through the litigation during mediation, had he done so he would have

known *'hat acrually occurred.. Clearly the Declarant Garment has no first hand knowiedge of

what the Shefsþ f,rrm advised or did. Also contrary to Garment's claim no papers were sealed in

7
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mediation except mediation proposals. Also there were no secrets hidden as he suggests.

Moreover, it was his clients that sought mediation. Claiming the process of mediation was

wrongful conduct by others is simply, unfair and inaccurate. Declarant Garment is correct that it

was his clients the individual defendants that made the requirement of releases for all the directors a

part of any mediation discussion, his use of such as a claim that others sought such as a self serving

benefit is erroneous and contrary to the terms all agreed to in starting mediation, and as set forth in

the mediation order, that mediation efforts would not be used against anyone. ln addition, the

declaration also purports to argue that what was stated in mediation by Sidley & Austin is fact , it

is not. B oth are hearsay, and not admissible.

22) The defendant directors claim in their frlings that the People engaged in a wrongful act in

maintaining a firm position in mediation asserting that to be a wrongful act. lnterestingly in

paragraph 10 Garment shows and admits by such that the defendants' counsel Sidley & Austin

took a hard line negotiation position in mediation in opposition to that of the People of the State of

Illinois, seeking that the plaintiffs simply dismiss their case. The defendant directors in theses

filings tell a story, that in mediation, the plaintiffs and the Attomey General took aggressive

positions and stuck with those positions. The defendant directors are complaining the plaintiffs

did not agree in mediation simply to dismiss their complaints and the defendant directors thought

they should prevail, but none of which makes any legal sense when placed in full context,

Garment's statements are inaccurate and incomplete.

23) [n paragraph 11 , 12 ,13 and 14, the declarant Garment asserts inaccurate hearsay about facts

of which he does not have personal knowledge and the statements a¡e made without foundation.

Garment was not involved in the mediation process, and he is misstating the process and events.

The Attorney General as a piaintiff in the matter clearly had a right to have a role, once mediation

was started. The declaration in general and at paragraph 12 is made to manufacture a story in the
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record that the Shefsky firm did not act as directed by the defendants and were effected by non-

payment of fees. That story is not present in the facts of record, and the proofs are closed.

Indeed the defendant directors vouched for all of the Shefsky firms services and fees. If these

issues existed relative to the Shefsþ services they were required to be raised in the case when that

firms fees were presented to the court. These defendant directors owed fiduciary duties to question

inappropriate services. They did not raise questions. The idea that the Shefsky firm

compromised their representation, would surely be adamantly denied by the Shefsky firm, and was

not observed by the People. The entire idea of the unpaid fees being an issue is belied by the

defendant directors admission that while they apparently would not pay the Shefsþ firm, they

have purportedly paid current counsel 5400,000 ( See Garments Declaration at page 19), therefore

any anxiety created in not paylng the Shefsky firm was of defendant directors doing or did not exist

at all. In the end, the only proper presumption flowing from the defendant directors conduct and

actions prior to the proofs closing is that all of the Shefsky services were properly rendered.

24) ln paragraph 17 the declarant Garment begins with a date of June 8 and makes hearsay

statements about a number of people thoughts at that time. Declarant then mis-states facts by

implying that thereafter the Attorney General circulated a document about Mr. Stebbins. In fact that

is erroneous, as the record from July 2001 shows. The record shows the case was in litigation in

January 2001, and certain issues were about to be subject to a hearing , when the individual

defendants asked that the matter go to mediation. Weeks after mediation began the parties were far

apart, the Sidley & Austin settlement demands referenced by Garment were not accepted by the

plaintiffs and mediation seemed unlikely. As the Sidley firm had circulated materials urging its

position, so to did the plaintiffs. At one point the Attorney General argued it had counter -

arguments to much of the defendants claims stated by Sidley & Austin materials. The defendants

asked the obvious, to explain. The further position of the People, rvas set forth in a draft amended

complaint being prepared by the Attomey General. At the request of the parties the draft was
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confidenrially shared with the parties in March 2001 not June 2001 as Garment suggests. It was

shared at the request of the parties including his own clients' counsel. lndeed as everyone then

involved knows, by March 2001 the matters about Stebbins were of record in prior filings. The

matters in the draft amended complaint in discussion in mediation were the issue of settlor intent

and the conduct of Dan Terra, which was set forth in that draft amended complaint. Moreover

after the defendants received the draft amended complaint mediation continued.

25) ln paragaphs 18 and 19 the declarant states hearsay and explains that on June 13 , 2001 some

information \¡/as given to the Shefsþ firm about other counsel wishing to join the case . What the

declarant does not provide is when the Shefsky law firm learned of these purported concerns and

activity by three new law firms. The declarant does not explain why he did not ask the Shefsky

firm to explain these purported matters and concerns, or to meet and discuss the case. lnstead the

new law firms rendered hundreds of thousands of dollars of time , tryrng to learn what the Shefsky

firm al¡eady knew. What the declaration shows is that the involvement of the new attorneys rù/Íts

not disclosed to the plaintiffs until the filing of the federal lawsuit and that the new attorneys

guessed at or worked with inaccurate facts without gaining the information from the Shefsky firm.

26) [n paragraph 20 and 2l tbe declarant provides hearsay contentions and then inaccurately states

an administrative subpoena was issued after June 14,200I. The record herein shows the

adminisu'ative subpoena was issued at the end of May 2001 and was complied with by Ju.ne l5 ,

2001, Moreover the declarant overstates the scope and effect of such a subpoena and misstates its

manner of delivery. Moreover such a subpoena is a lawful and legal activity, the declarant

provides no bases to suggest it was unlawful. That subpoena concerned Ms. Marshall and as this

records shorvs most importantly at no time was Ms. Marshall advised that she would receive any

consideration for a change of her position. Nor was there consideration to be given to her.

10

16di-003164



27) In paragraph 22 the declarant provides hearsay and misstates that the parties were acceding to

the Attorney General. What in fact occurred was that the majority of the board reached

compromised terms with the plaintiffs. Garment was not present at any mediation matter, he is

merely speculating and is misstating what occurred.

28) In paragraph 27 the declarant provides self serving contentions and misstatements. The

declarant erroneously states that through end ofJune 2001 that the defendant directors had

experienced a "complete absence of opportunity... to adduce the evidence of Dan Terra's actual

intent with respect to the Foundation". By June 2001 the defendant directors had spent almost

$500,000 in legal fees, if there were such facts to gather and present the prior nine months was

clearly the time during which these defendant directors had every opportunity to gather them.

Declarants claims of this evidence is disputed, and his statement his client had no opportunity to

gather such is simpiy a misrepresentation to this court.

29) Inparagraph 27 through 34 the declarant admits that either ail of the attorney time through June

28, 2001 rvas done in this matter or in federal court matter and all either prior to being admitted pro

hac vice. ln addition, the declarant explains that the federal case was dismissed, and the matter

was never refiled in state court (the newest lawsuit was filed after the consent decree was entered) .

The fact is the only services by the five new law firms were the unsuccessful federal case, the

unsuccessful motion for restraining order on June 29 and the unsuccessful Objections to the

settlement. The record shows the actual hlings in this court prior to the consent decree by the five

new law tirms, rvho now seek in excess of $600,000 is less than 50 pages, and involved no formal

discovery activities.

30) In paragraph 36 the declarant makes hearsay statements and suggests facts not within his

knowledge and not of record, and he misstates the settlement as entered to be the Attorney
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General's proposal. Mr. Garment was not involved in those matters and clearly is unaware of

what took place. The actual settlement was a compromise settlement far from the original proposal

of the Attorney General. In fact in many respects it models a settlement proposed by Ms. Marshall

in May 2001 before she had been served with the administrative subpoena.

31) ln paragraph 40 the declarant makes the specious statement that Mr. Perkins declined to

testiff under oath. The declarant fails to explain he had no right at that time to take that

deposition. Garment's clients had no pleadings on file, no answer, no cause of action, the case

was the subject of a motion to enter an agreed settlement. The record shows there was no lawful

basis to then be seeking to take depositions of opposing counsel. However, out of courtesy a

meeting to discuss the facts was held attended by Mr. Perkins, although by then both Ms. Marshall

and Mr. Stebbins had explained they acted of free will , received no promises and had not been

coerced. ( While Mr. Garment makes reference to his co-counsel Mr. Longwell being at that

meeting , as the record reflects from filings made in July 2001 , Mr. Longwell attempted to report

the statements made at that meeting, but in several instances he misstated what had been stated by

Mr. Perkins and all of that is disputed hearsay).

32) In paragraphs 45 -48 declarant seeks to introduce hearsay and to argue new matters. It appears

to be an admission that the defendant directors were not directing Shefsky & Froelich and implies

by hearsay that when the directors did not agree with the decisions and advice of Sheßky &

Froelich, the defendant directors rather than discuss the issues rvith the Shefsky hrm, and redirect

the efforts of their counsels, the defendant directors instead, simply decided to talk to new counsel

and at new counsel's assessment replaced the old counsel and set upon a new approach in the

matter and incurred large attorney fees learning what the Shefsþ firm already knew.

33) These amended filings do make several key admissions of fact. The Declaration does show
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and admit that much of the new firms services were done relative to matters in litigation in Illinois

by attorneys without Illinois law licenses, critiquing efforts of Illinois counsel on Illinois litigation

all prior to any of the several out of state law firms being admitted pro hac vice.

34) It has been explained in detail in this record that in doing trial preparation, an unrelated matter

concerning Ms. Marshall was discovered and examined by the Attomey General. That matter was

quickly resolved, no releases were needed , none were discussed or promised , and none were

given. The attached Exhibit C , Bellows & Bellows time sheets which show and admit that the

Bellows firm had several conversations with director Marshall on June 26 and June 27, 2001 and

all prior to going to court on June 28,2001 and all prior to the June 29,2001board meeting. The

record does not contain the text of those discussions by Ms. Marshall with Bellows & Bellows

counsel. The record made in July 2001 does contain the emphatic denial by Ms. Marshall which

were taped and recorded at the June 29, 2002 board meeting, statements in which Ms. Ma¡shall

states that she was not intimidated, that she did not compromise her board duties for personal

benefit or as part of settlement and that she was acting in the best interest of the Foundation.

35) Given that to date there is no detail in this record of the statements Ms. Marshall made to

Bellows & Bellows in June 2001, contmon sense would suggest that those statements made by Ms

Marshall to the Bellows law firm counsel are not in conflict with what she stated on June 29,2001.

Indeed , if they had been in conflict, it would be completely frivoious for such to have remained

undisclosed and not submitted in the filings made by the defendant directors as those filings have

cost charity tens of thousands of dollars.

36) These most recent filings of defendant directors shows and admits that the defendant directors

new larv firms had interviewed Stephanie Marshall in June 2001 before the federal lawsuit was

hled , and knowing her denial of self interest and intimidation still persisted in stating Ms. Marshall
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voted to protect her own interest and that she received consideration in exchange for her vote, when

they had no evidence of such.

37) The claims that the pressures on Stebbins were unlawful are by the real facts complete

fabrication and the Garment declaration spin is based upon hearsay and inaccuracies. These most

recent filings show and admit that this new counsel erroneously failed to know that it was the

defendant directors who sought mediation and sought the releases for all directors. The most

recent filings show that the new counsel erroneously thought the Stebbins issues were raised after

mediation started , when in fact they were fully of record rvhen the defendant directors suggested

mediation and when they sought the releases for all directors, including releases for themselves.

38) By filing the declaration of Garment the defendant directors attempt to take advantage of the

court's limited order and also hope that due to time and the complexity of this matter they can

shade and confuse the truth. All these filings can be used for is to show admissions that the

defendant directors hired new counsel without basis and rvithout the slightest concem for costs.

39) The gist of what is stated in these recent filings is that the defendant directors did not like the

outcome of the mediation they requested and hired new counsel to litigate and try to derail

settlement they initiated once they were not getting their rvay. To support the excessive fees the

defendant directors now want to claim that they disagreed with the position their original attomeys

took. The defendant directors secretly hired new counsel during mediation to explore and prepare

for trial, but object that while they prepared for trial, the plaintiff People likewise continued to

prepare for trial. The defendants chose to change counsel aud did not supervise an exchange of

information. Defendant allowed new counsel to proceed without the facts or details known by

the Shefsþ t-rrm. As Garment's declaration shows and admits, he did not understand that it'"vas

his clients that sought mediation and releases for all directors. As the record reflects the Stebbins
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matters were all of record prior to mediation, there was nothing for Dr. Stebbins to hide by a

settlement. The defendant directors' materials show they spoke with Ms. Marshall before any

filings, and yet they proceeded with the filings claiming she had been coerced, when she stated

freely and openiy at the boa¡d meeting that she had not been coerced , that she chose to act of a free

will and presumably so told Bellows & Bellows when they interviewed her before f,rling the

lawsuits. (See Bellows time sheet June 26-27,2001 , showing conversations with Ms. Marshall).

40) What these filings also shows is that the defendant directors sought mediation but had no

intentions of compromise and though they recognized the Attorney General's position from the start

of mediation was something they did not wish to agree to, they chose to keep discovery stayed and

the parties in mediation for months , apparently while the defendants prepared their case without

regard to cost. The defendant directors are trying to supplement this record with these

impermissible filing and that is turfair and such must be stricken.

WIIEREFORE the Plaintiff the People object and move to strike the post trial excessive

additional filings of the defendant directors and specifically and including the affidavit of declarant

Garment and the attachments thereto in their entirety for all of the foregoing reasons.

Respectfully submitted,

THE PEOPLE OF THE STATE OF ILLINOIS
ex rel. JAMES E. RYAN,
Attorney General of

Assistant Attorney General
FLOYD D. PERKINS #99OOO

THERESE HARRIS
Assistant Attorneys General
Charitabie Trusts and Solicitations Bureau
100 West Randoiph Street, 3'd Floor
Chicago, Illinois 60601
Telephone: (3 12) 8 l4-2595
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IN THE CIRCLIIT COURT OF COOK COITNTY,ILLINOTS
COT'NTY DEPARTMENT, C HANCERY DTVISION

DEAN L. BUNTROCIç aud RONALD GID\rylTZ,
Dirccton of the Terra For¡ndation for the Arts,

Plahtiß,
v.

JUDMH TERRÀ PAUL HAYES TUCKER" AIA}I K.
SIMPSON, Directors of the Terr¿ Foundation for the Arts;
NAI,TALI MICHAELI, and tbe TERR.{
FOUNDATION FOR THE ARTS, an lllinois
Not-For-Profi t Corporation,

No.00 CH 13859

Defeudants.

THE PEOPI*E OF TI{E STATE OF ILLINOIS, ex.
rcl. JAltfES E. RYAII, Attorney General of Illinois,

Judge Dorothy Kirie lünnaird

PlaintiñIntervenor,

JIJDITH TERRA., PAUL HAYES TUCKER" ALA}T K.
SIMPSON, Directors of the Terra Fou¡rdation for the Arts;
and the TERRA FOLINDATION FOR TIIE ARTS, an
Illinois Not-For-Profit Corporation,

þsfs¡rlant5.

ORDER AIVARDING ATTORNEYS' F'EES

l-.- .
This case is bcfore the Cor¡f on the fee pctitions of various Dircctors of the Tcrra Foundatior¡-

Those Di¡ectors are plaintiffs Dean L. Buntock and Ronald Gidwitz, non-party Direcûors Theodore E.

Sæbbins, Jr. and Dr. Stcphanie Pace Ma¡shall, and defendants Judith Tera, Paul Hayes Tucker and Alar¡

K Simpson In total, fees in excess of $2,400,000 a¡¡d costs in excess of $315,000 are sought herein.

)
)
)
)
)
)
)
)
)
)
)
)
)
ì

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
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ftrese ñgues do not inolude fees and costs of counsel for the Tena Foundation and they do not include

the fees aod costs in tbe amount of $468,3?6.17 which were previously awarded to counsel for

defenciants Terr4 Tucker and Simpson

Thc Cor¡rt has received and rcviewed Dean L. Buntrock and Ronald Gidwitz's Petitiou for

¡
' Attomfyi'FecÈ a¡d Costs Pursuant to Consent Judgment and Order Entered July 26, 2001, the

Supplemental Petition filed by those plaintiffs, the Attorney General's Response ûo the Fee Petition

Submined by Attorneys for Ronatd Gidwitz and Dean Buntocþ and the plaintiffs' Reply. Unredacted

þilling s¡atemEnts covcring the period from September 18,2000 through August 31, 2001 have also becn

reviewed-

Dr. Theodore E. Stebbins and Dr. Stephanie Pace Marshall hsve filed their Petition for

Reimbursement of Fees and Costs together witb r¡nredacted billing statements covering the period ûom

January 26,200l through Septembcr 10, 2001. Tha Petition together with the Attorney Gencral's

Response to the Fec Petirion Submitted by Attorneys for Ih. Stebbins and Dr. Manhalt have been

'.'reviewg{þf 
Qe Coruc

On behalf of defendants Alan Simpson, Judith Terr¿ and Paul Hayes Tucker five additional fee

petitions have been filed and reviewed- They arc: l) the Motion for Attorneys' Fees and Costs filed by

Verner Liipfert, Bernhard, McPherson & Hand, Chartered; 2) an Amended Petition for Fees and Costs

frled by Bellows and Bellows, P.C.; 3) the Motion forAttorney's Fees and Costs frled by Kellogg,

Huber, Hanson, Todd & Evans, P.L.L.C.; 4) the Afñd¿vit of David A. Novosclsþ in Support of

Petition for Fees and Expenses; and 5) the Petition for Fees and Expenses filed by Cummins f,¿ Q¡snin,

LLC. The un¡edacted billing statements filed in support of these petitions cover the period from May

18, 2001 through Aug¡¡st 31, 2001.

2
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ì¡c¡on."tion with the defcndant Directo¡s' fee petitions, the Court has also received and ths

reviewed the Attomey General's Resporse to the Fee Petitions Submitted by Atomeys for Terr4 Tucker

and Sirnpsou, rhe Terra Fouudation's Motion to Reject any Fee Petitions Seeking Attomcys' FeesNot in

Connection witb this Lawzuit the Reply Memorandr¡m of DefendanB Tetra" Tucker.sd $ímFsono and

the Terr¿ Foundation's Reply Memorandum in Support of its Motion to Rcject Forthe period from

May 18, 2001 through June 29, 2001, the Court re-reviewed Shefsþ & Froelich Ltd-'s Petition for Fees

and Costs.regarding comnrunications between the departing Shefsþ fi¡ur and the appearance of tbe

Verner, Bellows aud Kellogg firms.

In rcviewing all of the pending fee petitions, the Court has reviewed all affidavits a¡d exhibits

' sr¡bmitted. The Court compared thc fee requests herein with the Billing Sta¡ements Submitted to the

Terra Fourndotion by Sidtey Ar¡stin Brown åt, Wood, covering the period from September 21,2000

through July 31, 2001, and with tbe Shefsþ and.Froelich bills covering the period October 8, 20ü)

through June 21, 2001. The Corut also reviewed its notes on the history of this ca¡¡e, as well as pcrtinent

doc¡ments from the court file. The Cor¡rt entertained oral argument on tbe fee petitions on Januar¡r 15,

2002, and reviewed and considercd the proposed orders and/or proposed findings of fact submincd by

parties.

Ou Juty 26,2001, this Cor¡f entered a Consen¡ Judgment and Order resolving all issues in this

case with the exception of tbe award of anomeys' fees and costs. As part of the mediated settlement of

this case the parties agreed and the Cor¡rt ordered that "(r)easonable attorneys' fees incurrcd by thc

Forurdation's Diregtors in connection with this lawsuit, as determined by the Court" shall be paid by the

Foundatioru" Thh Court has detersrined that all of the petitions before the Court include requests for

fecs which were not incr¡rred in connection with this lawsuil Specifically, certain of the petitions

3
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contâin entries relating to a separate case filed in the U.S. District Court and to a Circuit Court of Cook

Law Division case filed after this case was concluded- This Coun has determined ttrat it is not

appropria¡e to awa¡d fees relating to those cases.under the Consent Judgment and Order i¡ this case. Itr *

rcgard tó the Quinlan and Canoll invoices and the McDermotl Wil e Emery invoices, this Cowthas

becn àbte to determine an amoutt to deduct for those related ca¡¡es. In regard to the defendant Dircctors'

.'aùomeys'. .invoiccs, it is not possible to make zuch a detennination

This was an ext¡emely complex and fiercely litigated case involving some uovel issues. There

wå!¡ exteil¡ive motion practice and multiple appeals. Over thirty court sessionq many of them length¡

wcre hcld prior to the entry of the Consent Judgment and Order. Tbe more complex of the issues

involved related to special litigation com¡ninees, attonrcy cthics and disqualification, rtru5eum srhics,

breaches of fiduciary dutias, and tbe Attoruey General's responsibilities in regard to charitable tn¡sts and

uot-for-pmfit corporations. Many experts were retained and thcir opinions differed- Much out-of-staæ

lawwas sryplid and argued.

In reviewing the fec petitions this Cowt has considered, among other things, thc magnitude and

.complexity of the case, the novelty aud, importance of the legal issues involved, the benefis conferrcd,

the nurnbsr of hor¡rs expended, the manner and tasks in which the tirne was expende{ by who¡u the time

was expended, the hourly rate charged by each person for a given task, the tirue required þ other

attorneys in the community to perform tasks of a comparable natutr, the hourly fec charged for simila¡

services by othcr attorneys with simila¡ skills a¡rd qualifications, the degree to which thc tasks

performed contributed to the result ob.uined, and whether the fees have been paid by the clients. The

Court h¡s taken note thst in regard to the Quinlan & Carroll bills and the McDerrrott, \t/iil & Emery

bills, the Attomey Gene¡al haq ¡s1 objected to the requested fees and cost!¡. The Court has also noted

4
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that the fee petirions of those firms are not inconsistent with the bills of Sidley and Austin submitted to,

I' and pÈnrmabty paid by, the Foundaúon. Cthis Court has not approved the bills ofthe For¡ndation's

counsel). -- á

Notwithstanding the lack of an objection from the Àttorney General, this Cou¡t believes that

cenah of the fees a¡d costs submitæd by the Quinlan and McDermott fi¡rrs should not be approvd

particularly considering that charitable fi¡nds are involved here. [The Court agrces with current ss'nsgl

forthe For¡ndation ürat "(t)he Foundation exists to promote Asrerican art, not to fi¡nd litigation."] As to

attomeys' ti¡¡e entries in the Quinlan & Car¡olt petition, these include multiple enties for drplicative

for for.u parErers (at their respective horuly rates) and for one associate (at a

bleuded ¡atc of $180), totaling $421¿00. That figure includes a reduction of $4,700 in fees incurred

aûer the_enÌry of tbe Consent Judgment and Ordcr wtrich were reflected in.rht September 25, 2001

invoice. pinally, the Cor¡rt has detertnined that $10,166.25 was billed in connection with the fedsr¿l

court litigation and thât that a¡r¡ount should be excluded. As to costs, the Court has grauted all costs

with the exception of an expert witness fee rcflecæd in the September 25, 2001 invoice and with the

exception of all costs incurred for the public relations firm of Kemper Lesnik-

The McDermo$ Will & Ernery fees are approved herein, eliminating the fees and costs for

"Terra If' and $1,980.00 in fees for the feder¿l action The costs relating to "Terr¿ I- a¡e approved.

This Court is not able to adjudicaæ at this time the frve additional fee petitiors filed on behalf of

defendants Terr4 Tucker and Simpson.ln order to do so, this Court needs to receive revised fee

'ti! 4vèrnt!''xt-:'!"i:'Hi:llY'' -"'
petitions from any of the five firsrs who may wish to provide them. Ttië"rcùisät fee paitions should

. -----,t
et¡gifraiërall tiüine entélãüd cósts relating io rhC federal cor¡rt case (No. Ol C 4976) and the Law i

,.Djvision acùon (01 L 9112). The rq1:ej.þg petitions shoutd be supponed by affidavits of couns€l

5
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;.tiìx"-

iÞ' rÈæffie additional counset; îi , w.es,discharged

dates and ¡¡rantrer in which any

cot¡risel of record in this case was advised that additionai counsel for defendants Terr¿, Tuckcr a¡d

Simpson had been retained; 5) the dates and manner of first cornm"ttication with the firm of Shefsþ and

Froelich about additional representation for defendant Dircctors in this case; 6) the datcs on which any

'pa*ies 
to the mediated settlement were first advised that defendants Terra, Tuckq and Simpson would

be seeking fees pursuant to the Consent Judgment,and Order for fees for any firm other than Shefsþ and

Froelich; Q atl gt-e,p,;lþ¡o.avoid duplication;of effort between fo-imèr aûdl'dùtörinËef -O t¡ "- 
È*arf+.*.*ry+

statement as to when and how much of thc attomeys' fees and costs set forth in the revised fec petitions

ba.r¡e been paid to datc. In rcgar-d to tbc Verner Liipfcrt firm, an explanation shouldbe givcn of thc

$35,000 noration regarding Bellows and Bellows which appea¡s on the summary of invoices and the

$25,000 cost entry to Bellows and Bellows for professionai services which apPean¡ in Invoice No.

t83977.

IT IS, TI{EREFORE, ORDERED AS FOLLOWS:

t. The Tena Foundation's Motion to Reject Any Fee Petitions Seeking Attomeys' Fees Not .

I¡cr¡¡red in Connection with this Lawsuit is granæd

2. Plaintitrs Dea¡ L. Br¡ntrock and Ronald Gidwie are awa¡ded attomeys' fees itr thc amount of

$1,172,182.00 and costs in the amor¡nt of $162,768.65, for a total award of 31,334,950.65 .

3. Di¡ectors Dr. Theodore E. Stebbins and Dr. Stcphanie Pace Marshall are awarded attorneys'

fces in rhe amount of $35,026.25 and eosts in the amount of $768.16, for a total award of $35,794.4t.

6
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supporting afüdavits as set rortu'auo"ffi-õä=diüóþi ffirj'14g-.wU.. be ènticrt ffi.'
..-,iì.üì**.L*t*--.*;¡*.--*'-i:'-:"j' - r

5. Thc Terra For¡ndation for the Arts shall pay the aforestated fees and costs within 30 days ofihc

datc ofthis ffier.

ENTERED

.a'_,r- ...,.. i. i

Tucker and Simpson have 28

ENTER:

days to file reviSed fee petitions and

t'{AR 1 3 2002

JUDO¡
00B0IHT ItR¡t ilit¡tBo . t?l

Iudge Dorothy Ki¡ie Kin¡ai¡d

March 13,2002
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No.01-3152

IN THE
APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT

2756

DEAN L. BUNTROCK, a Director of )
the Terra Foundation for the Arts, and )
RONALD GIDWITZ, a Director of the )
Terra Foundation for the Arts, )

Plaintiffs-Appellees, )
vs. )

JUDITH TERRA, a Director of the )
Terra Foundation for the Arts, PAUL )
HAYES TUCKER, a Director of the )
Terra Foundation for the Arts, ALAN K. )
SIMPSON, a Director of the Tena )
Foundation for the Arts, )

Defendants-Appellants,)
-and- )

NAFTALI MICHAELI and the TERRA )
FOUNDATION FOR TFIE ARTS, an )
Illinois Not-For-Profit Corporation, )

Defendants-Appellees. )
----------------ì

TI{E PEOPLE OF THE STATE OF )
ILLINOIS ex rel. JAMES E. RYAN, )
Attornel' General of lllinois, )

Plaintiff-lntervenor/Appellee, )
vs. )

JUDITH TERRA, a Director of the )
Terra Foundation for the Arts, PAUL )
HAYES TUCKER, a Director of the )
Terra Foundation for the Arts, ALAN K. )
SIMPSON, a Director of the Terra )
Foundation for the Arts, )

Defendants-Appellants, )
-and- )

TERRA FOLINDATION FOR THE ARTS, )
an Illinois Not-For-Profrt Corporation, )

Defendants-Appellees. )

On Appeal From the Circuit Court of
Cook County, Illinois, County
Department, Law Division,
No.00 CH 13859

Honorable Dorothy Kinnaird
Judge Presiding

MOTION TO EXTEND TIME
TO FILE BRIEF AND

ARGUMENT

RECEIVED
JUN 1 ? 20ûZ

AITORNEY GENERAL
CHARIIABLE IRUST

úrury 6
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MOTION TO EXTEND TIME
TO FILE BRIEF AND ARGUMENT

NOV/ COME the defendants-appellants, JUDITH TERRA, a Director of the Terra

Foundation for the Arts, PAUL I{AYES TUCKER, a Director of the Terra Foundation for

the Arts, ALAN K. SIMPSON, a Director of the Terra Foundation for the Arts, by and

through counsel, CUMMINS & CRONIN, LLC and NOVOSELSKY LAV/ OFFICES, and

respectfully request that this Honorable Court extend the time in which to file their brief and

argument a period of 35 days, or to and including July 15,2002, and in support attach the

affidavit of David A. Novoselsþ

Respectfu lly submitted,

PAUL ITAYES TUCKER JUDITH TERRA and
ALAN K. SIMPSON, Defendants-Appellants

By
One of Their Attorneys

ROBERT P. CUMMINS
CUMMINS & CRONIN, LLC
77 West Wacker Drive
Suite 4800
Chicaeo, IL 60601
Telephone : (312) 606-8605
Fæi: (312) 578-1234

DAVID A. NOVOSELSKY
LESLIE J. ROSEN
NOVOSELSKY LAW OFFICES
120 North LaSalle Street
Suite 1400
Chicago,Illinois 60602
Telephone: (312) 346-8930
Fax: (312) 346-9453
Attorney i.D. No. 24578

E.\DOCS\SE\î^ppellatc R-zXTctr¡.mcxl.wpd

.?
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DEAN L. BUNTROCK, a Director of )
the Terra Foundation for the Arts, and )
RONALD GIDWITZ, a Director of the )
Terra Foundation for the Arts, )

Plaintiffs-Appellees, )
vs. )

JUDITH TERRA, a Director of the )
Terra Foundation for the Arts, PAUL )
HAYES TUCKER, a Director of the )
Terra Foundation for the Arts, ALAN K. )
SIMPSON, a Director of the Terra )
Foundation for the Arts, )

Defendants-App e I lants,)
-and- )

NAFTALI MICHAELI and the TERRA )
FOUNDATION FOR TIIE ARTS, an )
Illinois Not-For-Profit Corporation, )

3:::.Yl::1tïl::_:ì
TI{E PEOPLE OF THE STATE OF )
ILLINOIS ex rel. JAMES E. RYAN, )
Attorney General of lllinois, )

Plaintiff-Intervenor/Appellee, )
vs. )

JUDITH TERRA, a Director of the )
Terra Foundation for the Arts, PAUL )
HAYES TUCKER, a Director of the )
Terra Foundation for the Arts, ALAN K. )
SIMPSON, a Director of the Terra )
Foundation for the Arts, )

Defendants-Appellants, )
-and- )

TERRA FOUNDATION FOR TFIE ARTS, )
an Illinois Not-For-Profit Corporation, )

Defendants-Appellees. )

No.0I-3152

IN THE
APPELLATE COURT OF ILLINOIS

FIRST JUDICIAL DISTRICT

2756

On Appeal From the Circuit Court of
Cook County, Illinois, County
Department, Law Division,
No.00 CH 13859

Honorable Dorothy Kinnaird
Judge Presiding

AFFIDAVIT
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AFFIDAVIT

STATE OF ILLINOIS )
) SS:

couNTYoFcooK)

DAVID A. NOVOSELSKY, being first duly swom on oath deposes and says:

l. That I am an attorney licensed to practice law in the State of Illinois and have

been retained to prepare defendants-appellants' brieß in this cause.

2. That my firm, in conjunction with plaintiffs' counsel, is in the process of

compiling a Supplemental Record on Appeal which rvill include transcripts relative to this

appeal and the plaintiffs' appeal as well as documents relative to the plaintiffs' appeal.

3. Although prior requests have been made for an extension oftime in which to

file the appellants' brief and argument, this request is made solely for the reasons stated and

not to unduly delay the presentation of this appeal. Affrant therefore respectfully requests

that this Court grant the extension of time to July 15,2002.

FURT}IER AFFIANT SAYETH NOT.

Subscribed and sworn to before me
this 1Oth day of June,2002.

J
Notary Public

OFFICIAL SEAL

SHE¡IA E. MCDONELL
NOTARY PUBLIC, STATE OF ILLINOIS

' 
xr¡r: îglQN EXPIRES 6.2.2004

E.\DOCS\sEA¡-{ppdlu.R-Z\Tcm afT mcx2.wpd
a
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17 PM

)lD
)ates and Tme
tosting Status
)escription

Bellows and Bellows, P.C.
Slip Listing

Profussional
Actiüty
Client
Matter

Units
DNB Tme
Est. Tme
Variance

Rate
Rate lnfo

Bill Status

Page

Slip Value

280 TME MTW
ì/25/01 GENERAL
ùVlP Tena litigation
Prepare materials for federal filing and ProTena Utigation
Hac Vice Motion. (Federal)

1385 T1IVîE LGB
6/26/01 GENERAL
WIP Tena litigation
Conference callwith K.C. Todd to confirm Tena Litigation
further facts in Aff

i¿T384 T1ME LGB
6/26/01 GENERAL
WIP Tena litigation
Conrersation with ctient regarding f;acts Tena Litigation
conceming IMSA. Conr,ersation with K.C.
Tocld regarding litigation goals.
C( sation with L Garment regarding
representation of P. Tucker, J. Tena, A.
Simpson, and Foundation.

54383 TIME LGB
6/26/01 GENERAL
WIP Tena litigation
Conrersation with K.C. Todd regarding Tena Utigation
Judìth Terra's Declaration; reriew and
rer,ise recent drafts of Affidarit and
Memorandum. Confirm facts.
Conlersations with K.C. Todd, N. Gorsuch
and J, Longwell regarding Þctual and legal
issues.

54287 TME M1^/
ô/26/01 GENERAL
WIP Tena litigation
Facilitate rarious federal couil filings. Tena Litigation
Research issues related to Temporary
Restraining Order Motion pursuant to local
rules: senice cn A.G., restricted filing.
(Federal)

54272
6/26/01
WIP

1.00
0.00
0.00
0.00

240.00
T@1

350.00 1925.00

350.00 150s.00

240.00

1470.00

5.50
0.00
0.00
0.00

r@1

4.30
0.00
0.00
0.00

r@1

4.20
0.00
0.00
0.00

350.00
r@1

6.00
0.00
0.00
0.00

240.00 1440.00
r@1

JJB
GENERAL
Tena litigation

0.80
0.00
0.00

325.00
T@1

and to hale IMSA's attomey contact me

l'shalltturTo cl¡ ùunding S
ntimidation Generalalleged Attomeyby

TlME

ú,4t vù e-

260.00
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/01
'PM

ID
rtes and Ïme
rsting Status

Bellows and Bellows, P.C.
SliP Listing

Profussional
Actirrity
Client

Page

Rate Slip Value
Rate lnfc

BillStatus

Units
DNB Time
Est. ïme
VarianceMatterescription

onrersations with L Bellows and M Tena Litigation 0.00

tolf regarding Procedural matters, federal

ourt iurisdiction, Pleading and localrules

'n Temporary Restraining Order. (Federal)

¿95 'tlME MTW

itzTtot GENERAL

,VlP Tena litigation

i*p.r" fur fling of Complaint, Temporary Tena Litigation

Reitraining Ordlr and related pleadings.'.

Telephoneionrærsations and e-+nails with

DC counsel and paralegats regarding
procedural matters and necessary filings'
Research regarding miscellaneous issues

related to filing and..notice. (Federat)

4286 TME CLG

6127101 GENERAL

WIP Tena litigation

Conference with L Bellows and M' Wolf Tena Litigation

re,r ''ng handling of standing question at

Te, rrary Restraining Order hearing'
(Federat)

7.50
0.00
0.00
0.00

240.00
T@1

1800.00

0.20
0.00
0.00
0.00

T@1
205.00 41.00

50.00
T@1

100.00

325.00 195.00

s4q93 TIME
6/27101
wlP
Prepare Pleadings for filing
delir,eries. (Federal)

LC
GENERAL
Tena litigation

M ake coPies,Terra Liti gation

2.00
0.00
0.00
0.00

54283 TME JJB

6IT7101 GENERAL

WIP Tena litigation

Conference with L Beltows regarding relieffena Litigation

and form of Temporary Restraining Order'

0.60
0.00
0.00
0.00

r@1

54387 TIME
. 6127101

WIP
Rer,iew factual rer,isions to P. TuckeCs

Declaration. Conr,ersation c
Board

request that we shelter her from

allegations in Declaration' which although

true, might become fodder for future
Crain's articles. Discuss lack of

foundation for AttomeY General's actions

LGB
GENERAL
Tena titigation
Tena Litigation

8.00
0.00
0.00
0.00

350.00
r@1

2800.00

to

\ased on weak Affidavit of Jim Terra with

16di-003182



6/þ1
7PM

rlD
ates and'fime
osting Status
tescription

Bellows and Bellows, p.C.
Slip Listing

Page

Professional
Activity
Client
Matter

Units
DNB lime
Est.'Tìme
Variance

9.00
0.00
0.00
0.00

Rate Stip Value
Rate lnfo

Bill Status

350.00 3150.00

rC counsel.

18ô .TìME 
LGBI27IO1 GENERALVIP Tena titigation

)onwrsations with all counsel regarding Tena Litigation
etention, representation and parties.
leliew and rerise Declaration and
rleadings; rer,iew reúsions and discuss
vith DC counsel. Reriew Chancery
ileadings filed by Attomey Generai.
)iscuss same with DC counsel. Review

T@1

¡leadi filed James

334 T¡ME LC6127101 GENERALWIP Tena litigationResr :h choices for potentiat defendantsfen"a f-iti-játión
ln C ,laint and manner in which Ofice
of Attomey General must be named when
naming an indilidual gowmment oficial.

3.00
0.00
0.00
0.00

1263 ïME LC6127101 GENERALW¡P Tena litigation
Collate/photocopyifax legal docum ents to ferra t_iiçátion
N. Gorsuch.

4394 T]ME LC6/28/01 GENERALWtP Tena litigaìion
Prepare documents for state court hearingfena l_iti'gátión

2.00
0.00
0.00
0.00

4.00
0.00
0.00
0.00

50.00
T@1

325.00
T@1

240.00
T@1

150.00

325.00

50.00
T@t

100.00

50.00 20o.oo
r@1

'6297 
T]ME

6/28/01
wtP
Coordinate federal court filing, senice.
(Fcderat)

JJB
GENERAL
Tena litigatiòn
Tena Litigation

1.00
0.00
0.00
0.00

3.00
0.00
0.00
0.00

56308 T]ME MTW6/28/01 GENERALWIP Terra litigation
Finalize anc f;le fecer-ar coud Cccuments. Tena f_it:Catiòn
(Federat)

egarding status and content of any
¡tatements in pleading wfrich coniem her
cr IMSA.

to inquire

720.00
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IN THE CIRCUTI COURT OF COOK COUNTY, ILLINOIS
COLTNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, et al.,

Plaintiffs,

JUDITH TERR q,, et al.,

Defendants.

TIIE PEOPLE OF TIIE STATE OF

WSE.RYA-Ì.J,
Attorney General of lllinois,

Plaintiff- lntervenor,
v.

JUDITH TERRA, et al.,

#ù.
dÉ ltl f.l

Ë î 1-'s Ër
" o nf\')

JUii t 4 tu"'..,",

..,.., ra/ \:;:.i;'"' ' 1"i

,..*5".r.'.ï.1i I,'"&i, õ" ":*t
Þ 1:'v¡'

C\-:;'t'''"

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v No. 00 CH 13859

Defendants.

NOTICE OF MOTION

TO: SEE ATTACHED SERVICE LIST

PLEASETAKENOTICEthaton 6,,€ 2/,},02,, W*soonthereafter
as counsel may be heard, we shall appear bdhre the Honoíable Judge Dorothy KiffIaird in Room
2403, in the Circuit Court of Cook County, State of lllinois, and present the ATTORNEY
GE¡IERAL'S OBJECTION TO TITE POST TRIAL FURTTTER SIJBMISSIONS AND
FILINGS OF DEFENDANT DIRECTORS AND MOTION TO STRIKE AND HOLD TIIE
POST TRIAL FILINGS A¡ID AFFIDAVITS SIJBMITTED BY DEFEI\DAIYTS TERRA.
TUCKER AND SIMPSON VOID AI\D A NT]LLITY
, a copy of which is hereby served upon you.

D.
Assistant Attorney General

FLOYD D. PERKINS #99OOO

T}IERESE HARRIS
Assistant Attorneys General
Charitabie Trusts and Solicitations Bureau

100 V/est Randoiph Street, 3rd Floor
Chicago, Illinois 60601-3 175

Telephone: (312) 814-2533
TERR NOTOFMOTIONo5IóoZFDP/T}VGþ
0!t3ù?

BY
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IN TFIE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CFIANCERY DTVISION

DEAN L. BUNTROCK, a Director of
the Terra For¡ndation for the Arts, et al.

Plaintiffs,

v

JUDITH TERR A., a Director of the
Terra Formdation for the Arls, et al.,

Defendants.

TIIE PEOPLE OF TIIE STATE OF
n r uq^Is av fê¡. IA¡,ftrq E. pJAlg,
Attorney General of trlinois,

Plaintiff- Intervenor,
vs.

JUDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No.00 CH 13859

NOTICE OF FILING

TO: SEE ATTACIIED SERVICE LIST

PLEASE TAKE NOTICE that on June 14, 2002,I caused the attached ATTOR¡IEY
GENER{L'S OBJECTION TO THE POST TRIAL FURTHER SUBMISSIONS AND
FILINGS OF DEFENDANT DIRECTORS AND MOTION TO STRIKE AND HOLD
THE POST TRIAL FILINGS AND AFFIDAVITS SUBMITTED BY DEFENDANTS
TERRA. TUCKER AND SIMPSON VOID AND A NT'LLITY
to be hled rvith the Clerk of the Circuit Court Cook C Division

General

FLOYD D. PERKINS #99OOO

TIIERESE HARzuS
MATTHEW D. STIAPIRO
Assistant Attorneys General
Charitable Trusts and Solicitations Bureau
i00 West Randolph Street, 3rd Floor
Chicago, illinois 60601-3175
Telephone: (312) 814-2595

BY

16di-003185



CERTIFICATE OF SERVICE

I, the undersigned, certiff that I am an attomey, and that I sen¡ed a copy of the foregoing
Notice and the foregoing document upon the parties listed be by depositing a copy of same
addressed to the foregoing in the U.S. Mail at 100 Illinois, this
14û day of June , 2002 before 5:00 p.m.

Assistant General

FLOYD D. PERKINS #99OOO

THERESE HARRIS
Assistant Attorneys General
Charitable Tn¡sts and Solicitations Bureau
100 West Randolph Street, 3rd Floor
Cticago, Tllinois 60601-3175
Telephone: (3f2) 81+2595
IERI NOTOFfILING05Ió@/FDP/TwGþ
0l¡!ût

16di-003186



SERVICE LIST

Thomas R. Mulroy
Alan V/. Nigorski
Mulroy, Scandaglia, Marinson, Ryan
55 E. Monroe, Suite 3930
Chicago, IL 60603

V/illiam R. Qrrinlan
James R. Ca¡roll
Qninl¿n & Crisham, Ltd.
30 N. Lasalle Street
Suite 2900
Chicago,IL 60602

William P. Schuman
McDermott Will & Emery
227 W. Monroe
Chicago, IL 60606-5096

Joel J. Bellows
Bellows & Bellows, P.C.
79 W. Monroe Street, Suite 800
Chicago,IL 60603

IC Chris Todd
Neil M. Gorsuch
David E. Ross
Jobn H. Longrvell
Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C.
1615 M Street, N.V/., Suite 400
Washington, DC 20036

Leonard Garment
Lawrence Levinson
Verner, Lupfert, Bernhard, McPherson & Hand
901 - 15ù Steet, N.w., Suite 700
Washington, DC 20005

Robert P. Cummins
Cummins & Cronin, LLC
77 W. Wacker Drive
suite 4800
Chicago, IL 60601

David A. Novoselsþ
120 N. LaSalle Street
Suite 1400

Chicago,IL 60602
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ORDER

IN THE CIRCUIT COURT OF COOK COI.TNTY, ILLINOIS

&a ru Øa"fo""/ </.a( f¿*/{
, y'--

viîo,tÁ 
-Éenn,ét a( HÉ,-*E

R"//-nfl Ø-ftr,/lø¿F
Oo c,/ ßtl7

No.

'Çø, {tntn,K D
,ts ,

{,,ûr,tl E¿¿a eI"t ¿y/r.onß

ENTFRffi,MAry. for:

Address :

ENTER:

Judge 00R0'lH

jUN 2 i iiiul

JUDGËCitylStatelZip: [rloo lL /;ú¿ ú /
¿-/'.

Telephone: b/ Judge's No.

DOROTHY BROWN, CLERK OF THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
ccc N002- I 50M-6/6/0 r ( I 3 48067 0)
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NOTICE OF ATTORNEY'S LIEN
TO:

Donald Ratner'

Terra Museum of Arnerican Art
664 North Michigan Avenue
Chicago,IL 60611

Paul Hayes Tucker
21 Monurneut Square

Charleston,}l4A02129

William R. Quinlan
James R. Carroll

QumreN & Czusunu, LrD.
30 North LaSalle Street, 29tr'Floor
Chicago,IL 60602

V/illiam F. Conlon
Stephen C. Carlson
Susan A. Stone

Lori L. Roeser'

Srolnv, AusrlN, BnowN & V/ooo
Ten South Dearborn Street

Chicago, IL 60603

ScottJ. Szala
Mark M. Heatwole
Wr¡qsroN & SrnewN
35 V/est Wacker Drive
Chicago, IL 60601

Leonard Garment
Lawrence Levinson
Verner, Liipferl, Bernard, McPherson

& I{and
901 15'h Street, N.W., Suite 700

Washington, DC 20005

Thomas R. Mulroy, Jr.

Mulroy Scandaglia Marrison Ryan
55 East Monroe Street

Suite 3930
Chicago,IL 60603

Judith Tena
3623 N Street N.V/.
Washington D.C. 20007

Alan K. Simpson
1201 Sunshine
Cody, WY 82414

Floyd D. Perkins
Bany S. Goldberg
Assistant Attomey General &

Bureau Chief of Charitable Trusts
100 W. Randolph Street,3'd Floor
Chicago,IL 60601

William Schuman
Debra Tucker
MCDeru¡OTT.WILL & EWNY
227 WestMonroe Street, 55th Floor
Chicago,IL 60606

Eric D. Brandfonbrener
PERKINS COIE
35 W. Wacker Dr., Suite 3750
Chicago, IL 60601-1657

Chris K. Todd
Kellogg, Huber, Hansen, Todd & Evans,

P.L.L.C.
1615 M Street, N.V/., Suite 400
Washington, DC 20036

16di-003191



PLEASE TAKE NOTICE that PAUL I]AYES TUCKER, JUDITH TERRA, And ALAN K.
SIMPSON (collectively, the "Clients") placed with Novoselsky Law Offices (the "Firm") a defense,
claim, demand or cause of action in cases styled Dean Buntrock, et ql., v. Judith Terra, ¿/ ø/., No.
00 CH 13859, (Circuit Court of Cook County), Paul Hayes Tucker, et al. v. Dean Buntrock, et al.,

No. 01 L 0091 12, (Cilcuit Court of Cook County), and Appeals Pending before the Appellate Couft
fol the First District of lllinois, Nos. 1010034, l02ll92 and 01-31 52.

YOU ARE HEREBY NOTIFIED thatthe Clients enteredinto acontractwiththe Firmto pay

the Firm as compensation for the Film's services rendered and to be rendered in and about the
prosecution of said defense, claim, demand or cause of action the sum equal to the hourly rates of
attorney David A Novoselsky multiplied by the number of hours so expended. To date, such sum
owed to the Firm is in excess of $62,500.00.

YOU ARE FURTI{ER NOTIFIED that by vifiue of the Illinois Attorney's LienLaw,770
ILCS 5/1, as arnended, the Firm claims a Lien to the extent of its interest, as set forth above, in any
claim or demand, which said Lien, by virtue of said law, attaches to any judgment entered or to be
entered in such suit or to any money or property which may be recovered by the Clients as a result
of the resolution of such suits, demands or causes of action from the service of this notice.

NOVOSELSKY LAW OFF'ICES

David A. Novoselsky

CERTIFICATE OF SERVICE

I, David A. Novoselsky, an attorney, under penalty of perjury, state that on July 22,2002,
I served the foregoing Notice of Attorney's Lien upon the parties listed on the Service List by
Certified U.S. Mail, proper postage paid.

s

Subscribed arrd $wqrn To
Before methi{å/ffuay of huly,2002

Notary SHËII.A E.
NOTARY PUBLIC,

MY COMMISSiON

¡ÍCNñNELL
SlAli: OF ILLINOIS

EXP¡RES 6-2.2004

OFFICIA L SEAL

F:\DOCS\DAN\DEFENS E\Tera.NOTtCE OF ATTORNEYS LIEN. rvpd
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NOTICE OF ATTORNEY'S LIEN
TO:

Donald Ratner
Terra Museum of American Art
664 North Michigan Avenue
Chicago, IL 60611

Paul Hayes Tucker
21 Monument Square
Charleston,M^02129

William R. Quinlan
James R. Carroll

Qunu-aN & Crusnav, Lrn.
30 North LaSalle Street, 29'r'Iìloor
Chicago, IL 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Lori L. Roeser
SrDLEv, Ausrrx, BnowN & Woon
Ten South Dearborn Street
Chicago, IL 60603

Scott J. Szala
Mark M. Heatwole
WnrsroN & SlnewN
35 West Wacker Drive
Chicago, IL 60601

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernard, McPherson

& Hand
901 15tl'Street, N.W., Suite 700

Washington, DC 20005

Thomas R. Mulroy, Jr.

Mulroy Scandaglia Marrison Ryan
55 East Monroe Street
Suite 39¡o
Chicago, IL 60603

Judith Terra
3623 N Street N.W.
Washington D.C. 20007

Alan K. Simpson
1201 Sunshine
Cody, WY 82414

Floyd D. Perkins
Barry S. Goldberg
Assistant Attorney General &

Bureau Chief of Charitable Trusts
100 W. Randolph Street, 3"rFloor
Chicago, IL 60601

Witliam Schuman
Debra Tucker
McDpnvorr WILL & Eir¿pny
227 West Monroe Street, 55'r'Floor
Chicago, IL 60606

Eric D. Brandfonbrener
Gnrppo & ElunN
227'West Monroe Street, Suite g60O

Chicago,IL 60606

Chris K. Todd
I(ellogg, Huber, Hansen, Todd & Evans,
P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, DC 20036

16di-003193



PLEASE TAKE NOTICE that PAUL HA\aES TUCKER, JUDITH TERRA, and ALAN I(
SIMPSON (collectively, the "Clients") placed with Cummins & Cronin, LLC (the "Firm") a defense,

claim. demand or cause of action in cases styled Dean Buntrock, et al., v. Judith Terra, ¿l ø/., No.

00 CH 13859, (Circuit Court of Cook County), Paul Hayes Tucker, et aI. v. Dean Buntrock, et al.,

No. 01 L 009112, (Cilcuit Court of Cook County), and Appeals Pending before the Appellate Court

for the First District of lllinois, Nos, 1010034, 10ZIl92 and 01-3 152.

YOU ARE IIEREBY NOTIFIED that the Clients entered into a contract with the Firrn to pay

the Firm as compensation for the Firm's services rendered and to be rendered in and about the

prosecution of said defense, claim, demand or cause of action the sum equal to the hourly rates of
attorneys Robert P. Cummins and Thomas C. Cronin multiplied by the number of hours so expended.

To date, such sum owed to tlie Finn equals $154,552.66

YOU ARE FURTHER NOTIFIED that by virtue of the Illinois Attorney's LienLaw,770
ILCS 5/1, as amended, the Firm claims a Lien to the extent of its interest, as set forth above, in any

claim or demand, which said Lien, by virtue of said law, attaches to any judgment entered or to be

entered in such suit or to any money or property which may be recovered by the Clients as a result

of the resolution of such suits, demands or causes of action from the service of this notice.

CUMMINS

By
ert P. Cummins

I, Thomas C. Cronin, an attorney, under penalty of perjury, state that on July 22,2002,I
served the foregoing Notice of Attorney
Certified U.S. Mail, proper postage paid

's Lien upon the parties listed on the List by

C. Cronin

Subscribed and

Before me this

Notary Public

ISworn To

d'¿ut of July, 2oo2

sË48-
CASTRO

lttïAtrr PUEt-lc, srAYE OF tu.Fl
MY COMMlSSl0eû €XFtRfS:Oû,ÐrDa
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COI-INTY DEPARTMENT, CHANCERY DIVI SION

DEAN L. BUNTROCK, et a1.,

Plaintiff,

JUDITH TERRA, et al.,

Defendants.
Case No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

P I ainti ff- I nterv en or,

JUDITH TERRA, et al.,

Defendants

NOW COME,S MovantS, NOVOSELSKY LAW OFFICES ANd CUMMINS &

CRONIN LLC , and respectfully request leave to withdraw as counsel of record for

Defendants, JUDITH TERRA, a Director of the Terra Foundation for the Arts, PAUL

HAYES TUCKER, a Director of the Terra Foundation for the Arts, and ALAN K.

SiMpSON, a Director of the Terra Foundation for the Arts. In support of this request,

Movants state as follows.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

v

F
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Professional differences have arisen between Defendants and Movants. As a result,

Movants are no longer able to represent them in this matter.

WHEREFORE, Movants, NOVOSELSKY LAV/ OFFICES and CUMMINS &

CRONIN LLC ,respectfully request that this Honorable Court, pursuant to Illinois Supreme

Court 13, grant them leave to withdraw as counsel for the above-named Defendants and for

all other relief which this Court deems appropriate.

Respectfully submitted,

NOVOSELSKY LAW OFFICES and

CUMMINS & CRONIN LLC

One of their Attorneys

David A. Novoselsky
NOVOSELSKY LAW OFFICES
120 North LaSalle Street, Suite 1400

Chicago, Illinois 60602
(312) 346-8930
Attorney No. 24578

Robert P. Cummins
Thomas C. Cronin
CUMMINS & CRONIN LLC
77 W. Wacker Dr., Suite 4800

Chicago,IL 60601
(312) s78-0s00
Attomey No. 37288

-2-
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, et al., )
)
)
)

)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

v

Plaintiff,

JUDITH TERRA, et al.,

Defendants
Case No. 00 CH 13859

Hon. Dorotþ Kirie Kinnaird

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of lllinois,

P I aint i ff- I nterv en o r,

JUDITH TERRA, et al.,

Defendants.

NOTICE OF FILING

TO: See attached Service List

pLEASE TAKENOTICE that on July 23,2002,we filed with the Clerk of the Circuit

Court of Cook County, County Department, Chancery Division, MOTION FOR LEAVE
TO WITHDRAW ÄS COUNSEL FOR DEFENDANTS, a true and accurate copy of
which is attached hereto and served upon you.

David A. Novoselsky
NOVOSELSKY LAW OFFICES
120 North LaSalle Street, Suite 1400

Chicago, Illinois 60602
(312) 346-8930
Attomey No. 24578

v

16di-003198



CERTIFICATE OF SERVICE

The undersigned attorney states that he caused a copy of the foregoing notice and

motion to be ,.*.ã on the attorneys listed below by placing same in the U.S. mail with

proper postage prepaid on July 23,2002.

F:\DOCS\D¡tN\DEFENSE\Tera'nof2 wPd
1
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Mr. William R. Quinlan
Mr. James R. Carroll

Quinlan & Canoll, Ltd.
30 North LaSalle St., 29th Floor
Chicago,IL 60602

Mr. V/illiam F. Conlon
Mr. Stephen C. Carlson
Ms. Susan A. Stone

Ms. Lori L. Roeser

Sidley Austin Brown & V/ood
Ten South Dearborn Street

Chicago,IL 60603

Mr. Floyd D. Perkins
Mr. Barry S. Goldberg
Assistant Attorney General and

Bureau Chief of Charitable Trusts

100 West Randolph St., 3rd Floor
Chicago,IL 60601

Donald Ratner
Terra Museum of American Art
664 N. Michigan Ave.
Chicago, IL 60611

Paul Hayes Tucker
21 Monument Square

Charleston,M^02129

Scott J. Szala
Mark M. Heatwole
Winston & Strawn
35 W. V/acker Dr.
Chicago, IL 60601

Leonard Garment
Lawrence Levinson
Vemer, Liipfert, Bernard, McPherson & Hand

901 15th Street, N.W., Suite 700
Washington, DC 20005

Thomas R. Mulroy, Jr.

Mulroy Scandaglia Marrison Ryan
55 E. Monroe St., Suite 3930

Chicago,IL 60603

Judith Terra
3623 N Street N.W.
Washington, D.C. 20007

Alan K. Simpson
1201 Sunshine
Cody, WY 82414

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe St., 55th Floor
Chicago,IL 60606

Eric D. Brandfonbrener
Perkins Coie

35 W. Wacker Dr., Suite 3750
Chicago, IL 60601-1657

Chris K. Todd
Kellogg, Huber, Hansen, Todd & Evans

1615 M Street, N.'W., Suite 400

Washington, D.C. 20036

SERVICE LIST

-J-
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IN THE CIITCUIT COUITT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLI-NTROCI(, et al,,

Plaintiffs,

.IUDITH TERRA, et al,,

Defenclants.

THE PEOPLE OF THE STATE OF
ILLINOIS ex rel. JAMES E. RYAN, Attorney
General of Illinois,

P I ainti ff-inteLV eno r,

JUDITH TERRA, et a1.,

Defendants.

LIDATED NOTI

TO: See Aftached Selvice List

PLEASE TAI<E NoTICE that on €H{&,Augnst ffiorat 10:00 a.m., we rvin
appear befole The Honolable Dorothy IClie Ifinnai::cl, or any otirel juclge sitting in her steacl, in
Room 2403, Rich.arcl J. Daley Center, Chicago, Illinois, ancl then ancl tirere pleserf onl
consolidated Motion for Leave to Withch'aw as Counsel fol Plaintifß, a copy of which is attached
hereto and hereby selvecl upoll you.

Datecl: August 6,2002

of Attorneys fol Plaintiffs

)
)

)

)

)
)
)

)

)
)
)
)
)
)
)
)
)
)
)

Robert P, Cummins
Thomas C. Clonin
CUMMINS & CRONIN, LLC
Firm ID No. 37288
77 West Wacker Dlive, Suite 4800
Chícago, Illinois 60601
(312) s78-0s00

A. Novoselsky
NOVOSELSKY LAW OFFICES
Finn I.D. No. 24578
120 North LaSalle, Suite 1400
Clricago, Illinois 60602
(312) 346-8930
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IN THE CIRCTIIT COTIRT OF COOK COL]"NTY, ILLINOIS
COLINTY DEPARTMENT, CHANCERY DIVI SION

DEAN L. BLINTROCK, et a1.,

Piaintiff,

)

)

)

)

)

)

)
)

)

)

)

)
)

)
)
)
)
)
)
)
)
)

i'l.I

:i t:
it',i,"-

: .t¡ i

v

v

JUDITH TERRA, et al.,

Defendants
Case No. 00 CH i3859
Hon. Dorothy Kirie Kin-naird

THE PEOPLE OF TT-IE STATE OF

ILLiNOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P I aint i ff- Int erv en or,

JTIDITH TERRA, et a1.,

Defendants.

NOW COMES MOVANtS, ITTOVOSELSKY LAW OFFICES ANd CIIMMNS &

CRONIN LLC , and respectfully request leave to withdraw as counsel of recorcl for

Defendants, JUDITH TERRA, a Director of the Terra Foundation for the Arts, PAUL

I{AYES TUCKER, a Director of the Terra Foundation for the Arts, ancl ALAN K.

SIMPSON, a Director of the Tera Founclation for the Arts. In support of this request,

LT

Movants state as follows.

16di-003203



Professionai differences have arisen befween Defendants and Movants. As a result,

Movants are no longer able to represent them in this tnatter.

WHEREFORE, Movants, NOVOSELSKY LAW OFFICES and CUMMNS &

CRONIN LLC ,respectfully request that this Honorable Court, pursuant to lllinois Supreme

Court 13, grant them leave to i,vithdraw as counsel fcrr the above-named Defendants and for

all other relief which this Court deems appropriate.

Respectfully submitted,

IIOVOSELSKY LAW OFFICES and

CT]MMiNS & CRONIN LLC

One of their Attorneys

Davicl A. Novoselsþ
NOVOSELSKY LAV/ OFFICES
120 North LaSalle Street, Suite i400
Chicago, illinois 60602
(3r2) 346-8e30
Attomey No. 24578

Robert P, Cummins
Thomas C. Cronin
CUMMINS & CRONIN LLC
77 W. 'Wacker Dr,, Suite 4800

Chicago, IL 60601
(312) s78-0s00
Attomey No. 37288

-2-
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IN THE CIRCTIIT COURT OF COOK COTINTY, ILLINOIS
C OLTI.TTY DEPARTMENT, CI-IANCERY DIVI S I ON

DEAN L. BTINTROCK, et a1,,

Plaintiff,

JUDITH TERRA, et al.,

Defendants.

v

)

)
)
)
)
)
)
)
)
)
)
)
)
)

)

)
)

)

)
)
)
)

Case No. 00 CH 13859

FIon. Dorothy Kirie Kinnaird
THE PEOPLE OF TFIE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney Genet'al of lllinois,

P I ainti ff-Intervenor,

JIIDITH TERRA, et al.,

srr:',1 r..1 i li.
l;:'r:l l, li
Li ir i' r' l...

...rrii\

¡'"!

v

Defendants.

NOTICE OF FILING

TO: See attached Service List

PLEASE TAKE NIOTICE that on IuLy 23,2002,we filed with the Clerk of the Circuit
Court of Cook County, County Department, Chancery Division, MOTION FOR LEAVE
TO WITHDRAW ÄS COUNSEL FOR DEFENDAP{TS, a true and accurate COPY Of

which is attached hereto and served upon you.

David A. Novoselsþ
NOVOSELSKY LAW OFFICES
i20lrlorth LaSalle Street, Suite 1400

Chicago, Illinois 60602
(312) 346-8930
Attomey No. 24578
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CERTIFICATE OF SER,VICE

The undersigned attorney states that he caused a copy of the foregoing notice and

motion to be served on the attorneys listed below by placing salne in the U.S. mail with
proper postage prepaid on July 23,2002.

F:\DOCS\DAN\ÐEFENSE\Term.nolJ.w¡d
,¿/
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Mr. William R. Quinlan
Mr. James R, Canoll

Quinlan & Carroll, Ltd.
30 North LaSaile St,, 29th Floor
Chicago,IL 60502

Mr, William F. Conlon
Mr. Stephen C. Carlson
Ms. Susan A. Stone
Ms. Lori L. Roeser

Sidley Austin Brolrm & Wood
Ten South Dearborn Stleet
Chicago,IL 60603

Mr. Floyd D. Perkins
Mr. Barry S. Goldberg
Assistant Attorney General and

Bureau Cliief of Charitable Trusts
100 West Randolph St., 3rcl Floor
Chicago,IL 60601

Donald Ratner
Tena Museum of Amelican Art
664 N. Michigan Ave,
Chicago, IL 60611

Paul Hayes Tucker
21 Monunrent Square
Charleston,MA02129

Scott J. Szala
Mark M. Heatwole
Winston & Strawn
35 W.'Wacker Dr.
Chicago,IL 6060i

Leonard Garment
Lawence Levinson
Verner, Liipfert, Bernard, McPherson &Hand
901 15th Street, N.W., Suite 700
Washington, DC 20005

Thomas R. Mulroy, Jr.

Mulroy Scandaglia Marrison Ryan
55 E. Monroe St., Suite 3930
Chicago,IL 60603

Judith Terra
3623 N Street N,V/,
Washington, D.C. 20007

Alan K. Simpson
1201 Sunshíne
Cody, WY 82414

William Schuman
Debra Tucker
McDermott V/ill & Emery
227 W. Monroe St., 55th Floor
Chicago,IL 60606

Eric D. Brandfonbrener
Perkins Coie
35 W. Wacker Dr., Suite 3750
Chicago, IL 6A601-1657

Chris K. Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.W., Suite 400
Washington, D.C. 20036

SERVICE LIST

-J-
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OF SET{VICE

The unclelsigned cel'tifres that he causecl a tnre ancl accurate copies of the for.egoing
Consoiidated Notice of Motion and Motion fol Leave to Withclraw as Connsel for. Plaintifß1o be
served on the parties listed below:

See Attachecl Selvice List

via facsimile and unítecl states Mail on this 6tl' clay of August 2002

C. Clonin
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SER.VTCE LIST

It4¡. V/illiani R. Quinlan
It¡fr. Jarnes R, Carroll

Quinlan & Carroll, Ltd.
30 North LaSalle St., 29th Floor
Chicago,IL 60602

Mr. William F. Conlon
Ivfr. Stephen C. Carlson
Ms. Susan A. Stone
Ms. Lori L. Roeser
Sidley Austin Brown & 'Wood

Ten South Dearborn Street
Chicago, IL 60603

Mr. Floyd D. Perkins
lvft. Bany S. Goldberg
Assistant Attorney General and

Bureau Chief of Charitable Trusts
100 West Randolph St., 3rd Floor
Chicago, IL 60601

Donald Ratner
Tena Museum of American Art
664 N. Michigan Ave.
Chicago, IL 60611

Paul Hayes Tucker
21 Monument Square
Charleston,MA 02129

Scott J. Szala
Mark M. Heatwole
Winston & Strawn
35 W. Waoker Dr.
Chicago, iL 60601

Leonard Gafftent
Lawrence Levinson
Verner, Liipfert, Bemard, McPherson & Hand
90i 15th Street, N.W., Suite 700
Washington, DC 20005

Thomas R. Mulroy, Jr.
Mulroy Scandaglia Marrison Ryun
55 E. Monroe St., Suite 3930
Chicago,IL 60603

Judithien a

3623 N StreetN.W,
ïVashington, D,C, 20007

Alan K. Simpson
1201 Sunshine
Cod¡ WY 82414

William Schuman
Debra Tucker
McDermott ïVill & Emery
227 W. Monroe St., 55th Floor
.Chicago,lL 60606

Eric D. Brandfonbrener
Perkins Coie
35 W. Wacker Dr., Suite 3750
Chicago, IL 60601-1657

Chris K. Todd
Keliogg, Huber, Hansen, Todd & Evans
1615 M Street, N,V/., Suite 400
Washington, D.C. 20036
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Sent By: CUMMINS & CHoNIN;

ÖRDER

31 25780500; 9-Aug-02 12:0SPlil; Pâge 3/3

IN THË CIRCUIT COUNT OF COOK COTINTY, II¿INOIS

\¡.
No.

ORDER

o,rr"ffiffi¡-r:,..
¡í*f"inw

,/#
{r7

¿,)ir/t.{ ú
ú:t)

#Er-
Atitì - s '10Û2

J UOûT

0û[ûlllY l(tßlE l(ll¡l¡AtßÛ' 21t

il
,{tty-

,ttt¡. frr r

Addrc*c ,

Ciqi/Sutt/Zip r

Tçlc¡rhonc l

ENTEI:

J"ds.

OF COOK COUNTY,DOROIT{Y BROVN, CI-F,RIC OF THE CIRÇUIT COURT

cct-Ët02

tuilge'* No'
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK' et al.'

Plaintiffs,

h,{.. r.i
:i:J

i'i
L,.l

)
)

)
)
)
)
)
)
)

)
)

)
)
)
)

)
)
)
)

i',,-',,r,
t:'i. :l

; i" .,-
i.:.

I ..... :l

v

JUDITH TERRÄ, et al.,

f'1,ô l + .,.

'', q.' r -l _!_ 7nrt.¡, t¡tit,

')t .l:r,.r'r.

í.; |..,," ': 
',' . .- L.:i,.r tt:

'" -'" .,,-. ;.' ' -.- ' ' 'l
_., .., t,l I J

fl'''"r''
eìr.;r- r,;

Defendants.
No. 00 CH 1s859
Ilon. Dorothy Kirie
KinnairdTHE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN'
Attorney General of lllinois'

Plai n tiff-In t erv en o r'
v

JUDITH TERRA' et al.o

Defendants.

MOTION TO SET RULING

Cummins & Cronin, LLC ('Petitioner"), which has petitioned for an award of fees and

expenses in the above-captioned matter, hereby files this Motion to Set Ruling. In support of this

motion, Petitionel states as follows:

1. On Septemb er 77,2007, Petitioner filed its motion for attorneys' fee and costs.

Z. Pursuant to this Court's direction, Petitioner filed íts revised petition on Aprí|24,

2002.

3. On August 14,2002, this Court granted Petitioner's motion for leave to withdraw

as counsel for Ms. Terra and Messrs. Tucker and Símpson.

4. Petitioner respectfully requests that this Court set a ruling on Petitioner's petition

for fees and expenses.

1
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TN THE CIRCUIT COURT OF COOK COUNTY, ILL${CIS
COUNTY DEPARTMENT, CHANCERY DIVISIONi ..,¡ .-' :.

l,'"-r !

DEAN L. BLTNTROCI( et 41.,

Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

fl;'1 -: ..
{..; i"' i ! 'l .¡,, ..,,:. -t /:,:!.)

f-.r --¡ì " ,r '' -
11.,... -, 

).. j,.f,,.j j

l'.,:.r..-.'" j r'. .., .,1ía-r..'r,:1,,.;: ,11,.,; 
l. :, :. . . .j

-, ,i. ..,i. I

JIIDITH TERRA, et a1.,

Defendants

TITE PEOPLE OF TITE STATE OF
ILLINOIS ex rel, JAMES E, RYAN, Attorney
General of Illinois,

No. 00 CH 13859
Hon. Dorothy Kirie Kinnaird

PlaintiflIntervenor,
V.

JIJDITH TERR \ et al.,

Defendants.

NOTICE OF MOTION

TO See Attached Service List

PLEASE TAKE NOTICE that on Wednesday, October 16,2002 at 10:00 4,m., we \iill
appear before The Honorable Dorothy Kirie Kinnaird, or any other judge sitting in her stead, in

Room 2403, Richard J, Daley Center, Chicago, Illinois, and then and there present ourMotion
To Set Ruling, a copy of which is hereby served upon you,

Dated: October 17,2002

Robert P, Cummins
Thomas C. Cronín
Cummins & Cronin, LLC
77 West Wacker Drive, Suite 4800
Chicago, Illinois 60601
(312) s78-0s00
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5. Counsel for Terra, Tucker and Simpson has indicated that he does not object to

this motion.

For the foregoing reasons, Petitioner Cumrnins & Cronin, LLC hereby requests that this

Court set a ruling on Petitioner's request for fees and expenses.

Dated: October 11,2002

Respectfully submitted,

Cummins & Cronin, LLC,
Petitioner

By:
C, Cronin

Robert P. Cummins
Thomas C. Cronin
CUMMINS & CRONIN,LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 6060 1

(3 12)ss8-0s00

2
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CERTTFICATE OF' SERVICE

The undersigned certifies that he caused a true and accurate copies of the foregoing

Notice of Motion and Motion To Set Ruling to be served on the parties listed below:

See Attached Service List

via facsimile and United States Mail on this 11d' day of October 2002.

C. Cronin
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SER\¡ICE LIST

Mr. Williarn R. Quinlan
Mr. James R. Calroll
Quinlan & Carroli
30 North LaSalle St., 29d'Floor
Clricago,IL 60602

Mr'. Williarn F. Conlon
Mr. Stepiren C. Carlson
Ms. Susan A. Stone

Ms. Loli L. Roeser
Siclley Austin Brown & Wood
Ten South Dealboln St.
Chicago,IL 60603

Mr. Floyd D. Pelkins
Mr. Barry S. Golclberg
Assistant Attorney General

Brireau Chief of Chalitable Trusts
100 West Ranclolph St., 3'd Floor
Chicago,IL 60601

Chris I( Todcl

I(ellogg, Hubel, Hansen, Tocld & Evans
1615 M. Street, N. W., Suite 400
V/ashington, D.C. 20036

Scott J. Szala
Mark M. Heatwole
Winston & Stlawn
35 W. Wackel Dr'.

Ciricago,lL 6060i

Thomas R. Mulroy, Jr.

Muh'oy Scandaglia Man:ison Ryan
55 E. Monloe St., Suite 3930
Chicago, IL 60603

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernard,

McPherson & Hand
901 15'h Street, N. V/., Suite 700
Washington, D.C. 20005

William Schurnan
Debra Tuclcer
McDerinott V/ill & Emery
227 W. Moruoe St., 55th Floor
Chicago,IL 60606

Joseph A. Monis
Morris Rathnau & De La Rosa
100 W. Monroe St., Suite 2101
Chicago, IL 60603
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ORDER

IN THE CIRCUIT COURT OF COOK COT]NTY, ILLINOIS
'"uB*o.*.,{-o 

oo lid r., | *," Ë ,

ORDER
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

BLTNTROCK and GIDWITZ,

Plaintiffs,

TERRA, et al.,

Defendants

No. 00 CH 13859

Honorable Dorothy Kirie Kinnaird

vs.

)
)
)
)
)
)
)
)
)
)

l.Ì

)
)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS,

P laintiff-Intervenor,

TERRA, et al.

Defendants.

. !.,

VS

,1.":

NOTICE OF MOTION

TO: See attached Service List

PLEASE TAKE NOTICE that on the f {ltuu or
HonorabËDotóthy

*Jnrlr ,{nrt/ 20Ö3 at,

J

we shall appear before the Kirie finnäird {n Room 2403, or any

udge sitting in her stead in the courtroom usually occupied by her at Richard J. Daley Center,

,, '>') ") / /),,,,/,'/1{6'-tr(,.
õne of the Attndeys for the Defendants

William R. Quinlan
James R. Canoll
Lisa M. Hegedus

Quinlan & Carroll, Ltd.
30 N. LaSalle Street, Suite 2900
Chicago,IL 60602
(3r2) 263-0900
Firm I.D. No. 38600

Chicago, Illinois, and shall then and there present the attached MOTION TO AUTHORIZE
RELEASE OF DOCUMENTS FILED UNDER SEAL FOR INCLUSION IN RECORD ON
APPEAL, TO DESIGNATE PREPARATION OFRECORD OF SEALED DOCUMENTS IN
SEPARATE VOLUMES, AND TO SUPPLEMENT RECORD, a copy ofwhich is hereby served

upon you.

Dated: December 19,2002 Respectfully submitted,
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CERTIF'ICATE OF SERVICE

The undersigned, being first duly sworn on oath, deposes and states that she caused a true and

correct copy of the foregoing Notice of Motion together with Motion to Authorize'Release of
Documents Filed under Seal for Inclusion in Record on Appeal, to Designate Preparation of
Record of Sealed Documents in Separate Volumes, and to Supplement Record to be served

upon the parties listed on the attached Service List as indicated on the Service List on December 19,

2002

SUBSCRIBED AND SWORN TO
before me this 19th day of December 2002

NotaryPublic
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SERVICE LIST

VIA MESSENGER DELIVERY
Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief

of Charitable Trusts
100 V/. Randolph Street, 3rd Floor
Chicago,IL 60601

VIA MESSENGER DELIVERY
Stephen C. Carlson
Susan A. Stone

Sidley Austin Brown & Wood
Ten S. Dearbom Street

Chicago,IL 60603

VIA FEDERAL EXPRESS
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd &

Evans, P.L.L.C.
1615 M Street, N.W., Suite 400

Washington, D.C. 20036

VIA MESSENGER DELIVERY
Joseph A. Morris
Charles H. Bjork
Morris & De La Rosa

100 W. Monroe Street, 21st Floor
Chicago,IL 60603

VIA MESSENGER DELIVERY
Robert P. Cummins
Cummins & Cronin LLC
77 W. Wacker Drive, Suite 4800

Chicago,IL 60601

VIA FEDERAL EXPRESS
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson

& Hand
901 15th Street, N.W., Suite 700

Washington, D.C. 20005

VIA MESSENGER DELIVERY
William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor
Chicago,IL 60606

VIA FEDERAL EXPRESS
Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007

VIA MESSENGER DELIVERY
Thomas R. Mulroy, Jr.

Alan V/. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan

55 E. Monroe Street

Chicago,IL 60603

VIA MESSENGER DELIVERY
Joel J. Bellows
Bellows & Bellows, P.C.

79W. Monroe Street, Suite 800

Chicago,IL 60603

VIA MESSENGER DELIVERY
David A. Novoselsky
Novoselsky Law Offices
120 N. LaSalle Street, Suite 1400

Chicago,IL 60602
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Quinlan €/ Carroll
Writer's Direct Dial No.

(3t2) 9t7-84s0
wquinlan@qclaw.com

Affiliates:
Edward D. Heffeman
Washington, D.C.

Hynes, Johnson & McNamara
Chicago, Illinois

December 20,2002

VIA MESSENGER DELIVERY

The Honorable Dorothy Kirie Kinnaird
Circuit Court of Cook County, Chancery Division
Richard J. Daley Center, Room 2403

Chicago,IL 60602

Buntrock, et al. v. Terra, et al.

Case No. 00 CH 13859

Dear Judge Kinnaird:

Enclosed please find a courtesy copy of Plaintiffs' Motion to Authorize Release of
Documents Filed under Seal for lnclusion in Record on Appeal, to Designate Preparation of Record
of Sealed Documents in Separate Volumes, and to Supplement Record. Also enclosed, for this
Court's in camera review, please find a copy of the documents and pleadings that are currently not
part of the circuit court file andlor were filed under seal and are subject of Plaintiffs' motion to
supplement the record.

This motion is scheduled to be presented to the Court on Tuesday, January 7,2003 at 10:00

V tru1y

William R.

WRQ:srs
Enclosures
cc: See attached Service List

Quinlan I Carroll, rro.
30 North LaSalle Street . Suite 2900 . Chicago, Illinois 60602

312.263.0900 phone . 312.263.5013 fù.r . www.qclaw.com

Re:

a.m
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SERVICE LIST

Floyd D. Perkins
Therese Harris
Barry Goldberg
Assistant Attorney General & Bureau Chief

of Charitable Trusts
100 W. Randolph Street, 3rd Floor
Chicago,IL 60601

Stephen C. Carlson
Susan A. Stone
Sidley Austin Brown & Wood
Ten S. Dearborn Street
Chicago,IL 60603

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd &

Evans, P.L.L.C.
1615 M Street, N.W., Suite 400

Washington, D.C. 20036

Joseph A. Morris
Charles H. Bjork
Morris & De La Rosa
100 W. Monroe Street, 21st Floor
Chicago,IL 60603

Robert P. Cummins
Cummins & Cronin LLC
77 W. Wacker Drive, Suite 4800

Chicago,IL 60601

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson

& Hand
901 15th Street, N.W., Suite 700
Washington, D.C. 20005

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor
Chicago,IL 60606

Naftali Michaeli
3263 N Street N.W.
Washington, D.C. 20007

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Monroe Street
Chicago,IL 60603

Joel J. Bellows
Bellows & Bellows, P.C.
79 W. Monroe Street, Suite 800
Chicago,IL 60603

David A. Novoselsky
Novoselsky Law Offices
120 N. LaSalle Street, Suite 1400

Chicago,lL 60602
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

BUNTROCK and GIDWITZ,

Plaintiffs,

TERRA, et al.,

Defendants.

No. 00 CH 13859

Honorable Dorothy Kirie Kinnaird

VS

)
)
)
)

)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS,

PlaintifÊIntervenor,

VS

TERRA, et al.

)
)
)
)
)
)
)
)
)
)
)

ì

. t'

Defendants

MOTION TO AUTHORIZE RELEASE OF DOCUMENTS FILED
UNDER SEAL FOR INCLUSION IN RECORD ON APPEAL,

TO DESIGNATE PREPARATION OF'RECORD OF SEALED DOCUMENTS
IN SEPARATE VOLUMES. AND TO SUPPLEMENT RECORD

Plaintiffs Dean L. Buntrock and Ronald Gidwitz (collectively "Plaintiffs"), by and through

their attorneys, Quinlan & Carroll, Ltd., hereby request that this Court enter an order that authorizes

the release of documents filed under seal for inclusion in the record on appeal, designates that the

sealed documents be prepared in separate volumes, and supplements the record to include documents

not currently in the circuit court record. ln further support of their motion, Plaintiffs state as follows:

I 95680v1
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1. Plaintiffs filed a notice of appeal from the Order of March 13, 2002 that relates to

Plaintiffs' petition for fees and expenses. ln accordance with the Illinois Supreme Court Rules,

Plaintiffs requested that the circuit court prepare the record on appeal in this matter.

2. On or around September I2,2}}Z,Plaintiffs were notified that the circuit court clerk

had completed the preparation of the record on appeal in this matter. Shortly thereafter, Plaintiffs

obtained the record from the circuit court in preparation for filing it with the appellate court. After

having the opportunity to review the record, Plaintiffs became aware that certain pleadings had not

been included in the record.

3. In addition, Plaintiffs contacted the appellate court clerk with regard to the proper

procedure for including documents in the record that were filed under seal in the circuit court.

Specifically, the pleadings related to the petitions for attorneys' fees and expenses involved the filing

under seal of various attorneys' invoices for fees and costs. ln addition to filing the invoices under

seal, this Court entered an order that provided that only certain parties were to be served with another

party's redacted invoices. Copies of this Court's orders are attached as Exhibit 1.

4. The various invoices and petitions that were filed with the Court are all properly part

of the record and to the extent that the documents were filed under seal, the circuit court clerk has

advised Plaintiffs that an order from this Court is required to include the sealed documents in the

record. kr addition, because access to sealed documents was limited to only certain parties, the

parties involved in this appeal should only have access to the sealed documents that they were

properly served with and allowed access to in the circuit court. Thus, the circuit court clerk has

advised that an order from this Court is necessary to designate the preparation of the record in

separate volumes or in such a manner that will allow the appellate court to limit access to certain

2I 95680v I
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documents to only those parties that had access to the documents in the circuit court. Specifically,

upon an order from this Court, the circuit court will prepare different volumes of sealed documents

and each party will only have access to those volumes containing documents that the parties had

access to in the circuit court.

5. The following pleadings were filed under seal in the circuit court and are currently

in the circuit court file in this matter:

a. Bellows and Bellows' Petition for Fees and Costs; and

Motion for Leave to Submit Fee Statements Under Seal for in camera

Review of Defendants Alan K. Simpson, Judith Terra, and Paul Hayes

Tucker and Petition of Fees and Expenses submitted by Cummins & Cronin.

Although these documents were filed under seal, access to these documents was limited to the party

filing the document, the circuit court, and the Attorney General. As to these documents, Plaintiffs

request that these documents be released for inclusion in the record, designated as filed under seal,

and prepared in a separate volume so that access to this volume may be limited to the Attorney

General.r

6. The following document that was hled under seal under seal by counsel for the Terra

Foundation is currently in the circuit court record and was made only available to the circuit court:

a. Billing statements submitted to the Terra Foundation for the Arts by Sidley
Austin Brown & Wood.

' Although counsel for Judith Terra, Paul Hayes Tucker, and Alan K. Simpson had access

to these documents before this Court, those parties are neither appellants nor appellees in Plaintiff s

appeal.

b.

J
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As to that document, Plaintiffs request that it be released so that it maybe included in the appellate

court record, designated as filed under seal, and that it be prepared in a separate volume so that

access to the document will be limited to counsel for the Terra Foundation.

7 . In addition, certain documents were filed under seal but are currently not part of the

circuit court file. Since these documents were initially filed under seal, a copy of these documents

will be submitted for this Court's review in camera. Although these documents were filed under

seal, all parties were served with these documents. Thus, as to the following documents, Plaintiffs

request that the Court enter an order certifying that the following documents are true and coffect,

releasing these documents to be included in the record on appeal, and ordering that these documents

be prepared in a separate volume:

Attorney General's Response to the Fee Petition Submitted by Attorneys for
Ronald Gidwitz and Dean Buntrock (filed November 20, 2001);

Attorney General's Response to the Fee Petitions Submitted by Attorneys for
Dr. Stebbins and Dr. Marshall (filed November 20, 2001);

Attorney General's Response to the Fee Petitions Submitted by Attorneys for
Defendants Terra, Tucker and Simpson (filed November 20,2001); and

Reply Memorandum of Defendants Judith Terra, Paul Hayes Tucker and

Alan K. Simpson In Support of Their Petitions for Attorneys' Fees (filed
December 10,2001).

The Attorney General, the Terra Foundation, and Plaintiffs should be allowed access to the volume

of the record containing the above documents.

8. ln addition, Plaintiffs' invoices and statements submitted in support of their Petition

and Supplemental Petitions for Attorneys' Fees and Costs Pursuant to Consent Judgment and Order

entered July 26,200I, are currently not included in the circuit court file and were filed under seal.

a.

b

c.

d.

4195680v1
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Plaintiffs hereby submit an unredacted copy of their invoices and a redacted copy of their invoices

for this Court's in camera review. Plaintiffs request that this Court enter an order allowing the

unredacted invoices to be added to the record on appeal, designating that the invoices are under seal,

and specifically providing that the unredacted invoices be prepared in a separate volume with access

to these invoices limited to the appellate court. As to the redacted invoices, Plaintiffs request that

they also be added to the record on appeal, prepared in a separate volume, designated as filed under

seal, and that access to the redacted invoices be limited to the Attorney General.

9 . Finally, certain documents filed in the circuit court are currently not part of the circuit

court file. Plaintiffs have submitted a copy of these documents for this Court's review in cømera.

Plaintifß request that this Court enter an order certifying that the following documents are true and

correct and ordering that such documents be included in the record on appeal:

Motion for Attorneys' Fees and Costs of Defendants Alan Simpson, Judith
Terra, and Paul Hayes Tucker (filed by: Verner, Liipfert, Bernhard,

McPherson & Hand on September 14,2001);

Motion for Attorneys' Fees and Costs ofDefendants Alan K. Simpson, Judith
Terra, and Paul Hayes Tucker (f,rled by Kellogg Huber, Hansen, Todd &
Evans on September 14,2001);

Affidavit of David A. Novoselsky in Support of Petition for Fees and

Expenses filed on September 17,20011'

d. Circuit Court Order dated December 4, 2001;

Circuit Court Order dated December 14, 2001;

Circuit Court Order dated January 15,2002;

Response of Defendants Judith Terra, Paul Hayes Tucker, and Alan K.
Simpson to Submission of Cases By the Attorney General Regarding
Attorney's Fees (filed February I,2002);

a.

b

c

e.

f.

ûÞ'
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Attorney General's Proposed Finding of Fact and Conclusions of Law
Relative to the Fee Petitions of Defendants Terra, Tucker and Simpson; and

Attorney General's Emergency Motion to Strike and Deny the Letter/lVlotion

of Defendant Directors to Strike, Proposed Finding of Fact and Conclusions

of Law and File an Additional Brief.

10. Plaintiffs have attached a proposed order as Exhibit 2.

WHEREFORE, Plaintiffs respectfully request that this Court enter an order: (1) authorizing

the release of sealed documents in the record on appeal; (2) authorizing the preparation of sealed

documents in separate volumes; (3) limiting access of the volumes of sealed documents to parties

who had access to the documents in the circuit court; (4) certifying that certain documents are true

and accurate for inclusion in the record on appeal; and (5) entering any other relief that this Court

deems fair and just.

Respectfully submitted,

DEAN L. and RONALD GIDWITZ

By:
One of Their Attorneys

William R. Quinlan
James R. Canoll
Lisa M. Hegedus

Quinlan & Canoll, Ltd.
30 N. LaSalle Street, Suite 2900
Chicago,lL 60602
(312) 263-0900
Firm LD.: 38600

h.

l.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILt.INOIS
COUNTY DEPARTMENT, Ct{ANCORY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the A,rls, ct al

Plaintiffs,
VS

JUDITH TERRA, a Director of the

Terra Foundation for the A'rts, et al

Delendants
No. 00 CH 13859

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of illinois,

Pla i nti l[- tntervenor,
VS

JUDITH TERRA, a Director of the

Tcrra F-oLrndation lor thc Arts, e/ a/.,

Delendants.

AGREED PRO TIVE ORDER

IT IS HEREBY STIPULATED AND AGREED by and between the Attorney Ceneral, the

Terra Foundation for the Arts ("Foundation") and Ptaintifls Dean L. Buntrock and Ronald Gidrvitz

("Plaintifls") as follows:

l. In connection with the entry of the Consent Judgment and Order in this case ("Conscttt

l)ecree"), Plaintifls wilt flle with the Court unredacted copies of attorneys' irtvoices ("Invoiccs")

under seal and will serve a copy of said Invoices redacted for attorney clicnt and u'ork prtlclttct

privilege<J nratters on the Attorney Gcneral and counscI lor thc Founclation.

2. The Invoices produced by the Plaintitls in this casc in tlie it-curre tlt f'orrll shall bc tttat'ke cl

with thc lcgcnd "Confidential" and shall bc treated as such.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
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l. The Attorney General, the Fourrdation and the Plaintiffs'and theirattorneys, agents or

assignccs agrec tlìat the Invoices produced by the Plaintills in this case and int'ornlatiort co¡ttaitlcd

in said [nvoices shall not be disclosed or used lor any other purpose or used in any other litigation

absent the written agr-eenlent of the producing parties or order of the CoLrrt.

4. Upon the fìnal conclusion of this larvsuit, including any appeals, on 30 days written

notice fronl the producing parties, all [nvoices, all notes that contain or identily Confidential

inf-ormation lronr such Confidential documents and all copies thcreoI shall be destroyed or

surrendered to the party that submitted said [nvoice. tf such Confidential documents are destroyed,

counsel shall certify compliance with this paragraph to the party that submitted said [nvoices.

5. The parties to this agreement may seek modification of this Order at any time, lrrst by

seeking the producing parties' consent, and absent consent, by application to the Cour1.

Dated: ENTER:

ctFRl(

Judge

Prerrared by:

Quinlan & Carroll, Ltd.
l0 North LaSallc Street, Suite 2900

Chicago, tL 60602
(l l 2) 261-0900
lìirnr ID 38600

ijcl I - 2001

Rurl D
K i) rìlì

l)oe llllll(,
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IN THE CIRCUIT COURT OF COOK COUNTY, TLLINOIS
COUNTY DEPARTMENT, CHANCERV DIVISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, et al.

Plaintifß,
vs

ruDITH TERRA, a Director of the
Terra Foundation for the Arts, et al.,

Defendants
No. 00 CH 13859

THE PEOPLE OF THE STATE OF
ILLINOTS ex rel. JAMES E. RYAN,
Attorney General of illinois,

Plaintiff-Intervenor,
vs

JUDITH TERRA, a Director of the
Ten'a Foundation for the Ãrts, et al.,

Defendants.

ORDER

This matter coming before the Court on status of various petitions for payment of attorneys'

fees and costs, all parties being represented, it is hereby ORDERED THAT

l. Any party seeking payment of attorneys' fees and costs shall submit an unredacted copy

of their bills to the Court, under seal if the party desires, by October 3, 2001;

2. Any party seeking payment of attorneys' fees and costs shall also serve a copy of their

bills redacted for attorney client and work product privileged matters on the Attorney General and

counsel for the Foundation. Defendants Tucker, Terra and Simpson object to any review of bills by

counsel for the Foundation.

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)

)

)

)

)

)
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3. The Attorney General and counsel for the Foundation shall file a response, if any, to the

petitions for payment of attorney fees and costs, under seal, by November 5, 2001, and serve a copy

of the pertinent portions of their response on the appropriate interested party;

4. The appropriate interested parry shall hle a reply, if any, to the Attorney Generals' and

Foundations' response by November 19, 2001

5. This matter is set for hearing on December l9 at I l:00 a.m. without further notice

Dated: October 1,2001 ENTER:

OcT 1 - 2001

DOROTHY KINNAIRD'276

Judge

Prepared by:

Quinlan & Carroll, Ltd.
30 North LaSalle Street, Suite 2900

Chicago, IL 60602
(3 r2) 263-0900
Firm ID 38600

DEPUTY CLERK
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Sent By' çU¡1¡,1t1'lS 5 CR0lrIl'l;

ORDER
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rN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

BLTNTROCK and GIDWITZ,

Plaintiffs,

TERRA, et al.,

Defendants

No. 00 CH 13859

Honorable Dorothy Kirie Kinnaird

VS

)
)
)
)
)
)
)
)
)
)

THE PEOPLE OF THE STATE OF
ILLINOIS,

P lainti ff-Intervenor,

TERRA, et al.

Defendants

ORDER

This matter, coming to be heard on Plaintiffs Dean L. Buntrock and Ronald Gidwitz' Motion

to authorize Release ofDocuments Filed Under Seal for lnclusion in Record on Appeal, to Designate

Preparation of Record of Sealed Documents in Separate Volumes, and to Supplement Record, due

notice having been given, and the Court fully advised in the premises, it is hereby ordered as follows:

1. The following sealed documents currently in the circuit court file are to be released

for inclusion in the record on appeal, designated as filed under seal, and prepared in a separate

volume:

a. Bellows and Bellows' Petition for Fees and Costs; and

VS.

)
)
)
)
)
)
)
)
)
)
)
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Motion for Leave to Submit Fee Statements Under Seal for in camera

Review of Defendants Alan K. Simpson, Judith Terra, and Paul Hayes

Tucker and Petition of Fees and Expenses submitted by Cummins & Cronin.

Access to the above documents on appeal is to be limited to the Attorney General.

2. The following document is to be designated as filed under seal and prepared in a

separate volume of the record on appeal:

a. Billing statements submitted to the Terra Foundation for the Arts by Sidley

Austin Brown & Wood.

Access to the above document is to be limited to counsel for the Terra Foundation.

3. The following documents fîled under seal in the circuit court are certified as true and

correct and are to be released for inclusion in the record on appeal, designated as filed under seal,

and prepared in a separate volume of sealed documents in the appellate court record:

Attorney General's Response to the Fee Petition Submitted by Attorneys for

Ronald Gidwitz and Dean Buntrock (filed November 20,200I);

Attorney General's Response to the Fee Petitions Submitted by Attorneys for

Dr. Stebbins and Dr. Marshall (filed November 20,2001);

Attomey General's Response to the Fee Petitions Submitted by Attorneys for

Defendants Terra, Tucker and Simpson (filed November 20,2001); and

d. Reply Memorandum of Defendants Judith Terra, Paul Hayes Tucker and

Alan K. Simpson In Support of Their Petitions for Attorneys' Fees (filed

December 10,2001).

It is further ordered that access to the separate volume of the above documents be available to all

parties to the appeal.

4. The court certifies that the following document is true and correct and orders that it

be included in the record on appeal, designated as filed under seal, and prepared in a separate volume

of sealed documents:

b

a.

b.

c

2
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Plaintiffs' unredacted Attorneys' Invoices and Billing Statements submitted

in support oftheirPetition and Supplemental Petition for Attorneys' Fees and

Costs Pursuant to Consent Judgment and order entered July 26,2001.

Access to the above document is limited to the appellate court only.

5. The Court certifies that the following document is true and conect and orders that it

be included in the record on appeal, designated as filed under seal, and prepared in a separate

volume

a. Plaintiffs' redacted Attorneys' Invoices and Billing Statements submitted in
support of their Petition and Supplemental Petition for Attorneys' Fees and

Costs Pursuant to Consent Judgment and order entered Júy 26,2001.

Access to the above document is limited to the Attorney General.

6. The Court certifies that the following documents are true and accurate and orders that

they be added to the record on appeal:

Motion for Attorneys' Fees and Costs of Defendants Alan Simpson, Judith

Terra, and Paul Hayes Tucker (filed by: Vemer, Liipfert, Bernhard,

McPherson & Hand on September 14,2001);

Motion for Attomeys' Fees and Costs ofDefendants Alan K. Simpson, Judith

Terra, and Paul Hayes Tucker (filed by Kellogg Huber, Hansen, Todd &
Evans on September 14,2001);

Affidavit of David A. Novoselsky in Support of Petition for Fees and

Expenses filed on September 17,2001;

d. Circuit Court Order dated December 4,200I;

Circuit Court Order dated December 14,200I;

Circuit Court Order dated January 15,2002;

Response of Defendants Judith Terra, Paul Hayes Tucker, and Alan K.
Simpson to Submission of Cases By the Attorney General Regarding

Attomey's Fees (filed February 1, 2001);

a.

a.

b

c.

e.

f.

ctb.

J
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h. Attorney General's Proposed Finding of Fact and Conclusions of Law

Relative to the Fee Petitions of Defendants Terra, Tucker and Simpson; and

Attorney General's Emergency Motion to Strike and Deny the Lstter/lvlotion

of Defendant Directors to Strike, Proposed Finding of Fact and Conclusions

of Law and File an Additional Brief.

ENTERED:

Judge

Prepared by:

'William R. Quinlan
James R. Canoll
Lisa M. Hegedus

Quinlan & Canoll, Ltd.
30 N. LaSalle Street, Suite 2900
Chicago,IL 60602
(3r2) 263-0e00
Firm I.D. No. 38600

4
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IN TTIE CIRCUIT COURT OF COOK couNTY' OFYDIVISION
COUNTY DEPARTMENT , CHANCERY

DËAN I,^ BUNTROCK and RONALD GIDWITZ'

öilt;;of the TetaFoundation forthe Arts'
)
)
)
)
)
)
)
)

)
)
)
)
)
)

JUDITH TERRA, PAUL HAYES TUCKER' ALAN K'

SIMPSON, Directors Jttft* fut*Foundation for the Arts'

¡tînfefl'Pgcnnnrt, and thc TERRI
,Fö,.'NDATIOU 

TON THE ARTS, AN IIIiNOiS

Not-F or-Profit CorPoratiou'

Plaíntiffs,

v

Dçfenda¡tts'

TÉTE PEOPLE OF TTIE STATE OF ILLIN0IS, ex'

ret. JAMES E. RYAN, AttorneY General of lllinois,

Plaintiff-lntclerrer

v

.fr* 739]
Þ

Ç-------*
-¿-"'-¿

Ë¿PFf
CæeNo' 00 CI{ 13859

Judge DorothY Kiric Kinnaird

JUDITH TERRA, PAUL HAYES TUCKER' ALAN K'

SIMPSON, Direetors of tnt Terra For¡ndation for the Arts'

*åïnrîn'*n" F0I'TNDATIoN FoR TI{É ARTS' an

Itiinoi* Not-For-Protit Çorporation'

)
)
)
)
)
)
)
)
)
)
)
)Deferrdants

0RDERA}VARDINGSUPPLEMENTALATT0RNEYS'F.EES

This case is before the court on the revised fee petitions fited by four law firms on behalf

of defendanr Directors Judith fena, paur Hayes Tucker and Alarr K. simpson' The revised fec

petiti'ns werc fired after rhis cor¡rt determined in its March 13, z00z order Awarding Attorneys

Fccs rhat it could not adjudicate flrve additionar fee pctitions fired on behalf of the defendartt
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Direstors without additional informatiotr' (A copy of the March 13' 2t02 order Awarding

Attorrreys' Fees is attached heteto as Exhibit A')

The four law firms which are seeking Êttorneys ' feÊs are the'Washingtorr' D'C' firm of

vcrner, Liipfert, Bernhard, Mcpherson & Hand, chartered, the \il/ashington' D'c' f,rrnr of Kellogg'

Huber, Hanseil. Todd & Evars, P.L.L..', the Chicago firm of Bellows and Bçllows, P.C., and the

chicago firm of cummins and cronïn, LLc. No revised fee petition has been filed on behalf of

thc Novoselsþ Law offices, another chicago firm which initiatly petitioned for fees herein'

The award of attornøys, fees in this çase is being made pursuant to Paragraph 12 of the

consent Judgment nrrd order entcred hy this court on July 26, 200r, That paragraph provides

that,.(r)easorrableattomeys,feesincurredbytheFoundation'sDirectorsincorrnectionwiththis

rawsuit, as determined by the court, shat be paid by the Foundation." rn the order Awardirrg

' Feos cntered on March l3' 2002, thís Çourt granted thç Terra Foundation's Motion to

Roject Arry Fee petitions seeking Attorneys, Fecs Not Incu¡ted in connection with this Lawsuit

and directed counser for the defcndants Tçrra, Tucker and simpson to fire revised fee petitions

which eriminared a, biting errtries and costs relating to the fedsral çourt cås' (No' 01 c 4976)

and the r.aw Division action (01 L 91r2). Each of the foru raw firms subrnittirrg revised fee

petitions have recaiculated their fees arrd expenses'

counser were also directed to provide the court with affidavits covcring eight cirÌegörie'

of irrforrnation needed by the court to adjuclicate thç revised fee petitions' The Affrdavit of Laurel

G. Bellows in support of thc Bellows and Bellows' second Amended Petition for Fees and Çosts

compries with that directive. The revised ree petitions of thc VËrner, Kelrogg and cunrmins firms

rery in part upon the Decraration of Lçonard Garmerrt in support of Revised Motiorr t'=or Fees' The

2
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Attomey General has filed a Motiorr to strike which is primarily directed to the Garment

Declaration

This Court has carefully reviewed the Gannent Declaration, thc attachments thcreto, snd

the Attorney General,s Motion to strike. Thc court has determined that much of the (iarment

Declaration consists of hearsay statcrnents and imprOpçr argument' The Declsratiorr contains

irrelevant assertiorrs which are not responsive to this Cotut's inquiries relating to the fees sought

herein. The Declaration is not an affidavit of counsel as specified in this court's order of March

13, 200?, and it complies with neitherthe lllinois Code of eivil Procedure nor the Supreme Court

Rules. lt ís in large part an additionar brief and argument, whic,h was specifically prohibited in

the Order of March 13,2001. Accordingly, this Court is granting in part the Attomey General's

Motion to Strike. Designated portions of the Garmcnt Declaration, together with certain of the

exhibits refçrred to therein, are stioken as hereinafrer set forth'

Dçfenda¡rts Terra, Tuckcr and Simpson were originally represented in this case by the

chicago firm of shefsþ & Froelich Ltd. The two attorngys fromthat firm primarily responsible

for the case ü/efe Brian c. crowe and James D. wilson, Their rÞpresÊntation commenced on

October 8, 2000 and conctuded abruptly on June 29,2001' For the work performed dluing that

tirrre penod this court previously awarded attorneys' fees in the amourtt of $450,800'00 and costs

in the amount of $17,576'17, for a total award of $468'376'17'

The original counsel for dcfendarrts Terra, Tucker and Simpson requested that this Court

refer all issues involved in this case to mediation. After this Çourt on February 5, 2001 appointed

David c. Hilliard to mediate the dispute, it was understood that thc primnty focus of the parties

arrd their counsel would be the mediation process. Tbe Petition for Fees and Costs filed by

3
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shefsky & Froelich Ltd,, as well as the time records of sidley and Austin (counsel for the Terra

Fo'ndation), reflect that the individuat Difectofs participated actively in the mediation pfoces$'

Most notewofihy, for purposes of the issues now before this Court, are the time entries

ftom the months of May and June of 2001, which show numerous confereilçF$ bctween the

Shefsky attoürgys and the deferrdant Dirçctors, par'ticularly Mrs. Terra and Dr. Tucker' of

particular note is a May 14, 2001 time entry of Mr, wilson which shows telcphonc conversations

with lvfrs. Terra and Dr. Tucker in whiçh the words *'tentative settlernent agteement" are first

used^ Additional telephone conversations between Mr. ìùy'ilson and Mrs. Terra and Dr. Tucker are

reflected in the time entries for each of the next fotu days, May lsth, 16'h, 17ù and l8th'

It is at that time, May 18, 2001, that the time records of the Verner frm show that Mr.

Levinson of the verner fîrm fust met wilh defendant Naftali Michaeli and Mr. McPherson of the

Verner firm first spoke with defendanr $enator Simpson. (It is unclcar to this Court whether Mr.

Michaeli or Sonator Simpson is rhe "advisor to Judith Terra" referred to in Paragraph 5 of Mr.

Garment's Declaration.) Mrs. Terta first spoke with Mr. Garment of the Verner firm on June 7,

2001.

As the mediation process proceeded irr Chicago with Shefsky & Froelich representing

defendänts Tera, Tucker and Simpson, and with Mrs. Terra and llr. Tucker in regular contæt

with the Shefsky flttomeys, the Verner firm in ï/ashington çommeflced extensivc work on the

case. Thcy contacted various local counscl, including an attomey by the name of Lee Freeman on

June B, 2001. Mr. Freeman. from the Chicago firm of F eetnan, Freeman & Salzman P'C',

spoke with Mr. Crowe ofthe Shefsky firm on June 12,2001, according to thc Shefsþ Petition for

Fees, Mr, Freeman apparently had no further involvement with thÊ gase, Ëxcept to rBport back to

4
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Mr. Levinson that shefsky and Froelich was owed $500'000 artd "would withdraw from the case

if any co-oounsel, Or flrly new local counsel, were retained to help represent the Defcndant

Directors." (Garmcnt Ðeclarntion, Paragraph I 9)

NoonefromtheVemçrfirrrt,however,madeanyattempttooontacttheShcfskyfirm

about the work in washingþn which was underway. The shefsky firm continued to represent the

defendanr Directors in multiple court appÈarances beforp this court in May and June of ?001 and

in the extensive mçdiation proceedings. From May 20, 2001 (the first Shefsþ billing date after

Mr. Michaeli,s and Scnator Simpson's May 18, 2001 initial contact with tÌre Verner firm)

throtrgh June 2g, z00l 
" 
the shefslcy f,irm recorded aud wa.s paid for $42,922.00 in atlorneys' fees'

It appears from the Verner time rççords that it was not until June 14' 2001, that the

Vemer firrn f,ust rnade any çoritåct with the Foundation's attomeys Sidley & Austin. By that time

almost $ t 0,000 in attorneys fees had been recorded by the Vemer firm' (The time records of the

Sidley attornçys, however, do not reflcct any contacts by Mr'Garment and Mr' Levinson of the

Verner f,rrm in mid-June of 2001. Mr, Garment states in his Decla¡ation that on June 14, 2001' he

had arr hour and a half conversation with steven (sic) Carlson about the background of the case

and the mediation proçess. Stephen Ca¡lsorr's time entry for that day cornbines frfteen tasks for a

total of 5.75 hours. No mention of Mr. ßarment or the Verner firm is made' There is, however'

one task that reads "t/c wíth consultant'")

prior June 29, 2001, defendants Terra, Tuokcr and Simpson made ¡ro motiorr before this

courl to substirute åttornÈys or to bring to this Court's attention any dissatisfactiort which they

may have had with their attomeys at the shefsky firm. They continued in the mediation process

while their attorneys in lt/ashinglon continued doirrg work which was, for the most part'
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unrelated to the mediation procËss. on June 22, 2001, the vemer firm in T/ashington enlisted the

assistance of trre Kellogg firm in washington and the Beilows firm in chicago. The fact that

these th¡ee fïrms hnd heen retained was not discrosed to the shefsky firrn or to this court'

tsy the time the verner firm was first contacted on May 18, ?001, it had been tentatively

ageed in the mediation process that attorueys' fees in connection with this lawsuit would be paid

by the Foundation. There is no indication in any of the rnaterials before this cor¡rt that thcre was

any discussion in the mediation pruceedings that those fees would include fees for any corusel

working behind the scenes and not of recotd in this case.

The fact that the Verner, Kellogg and Bellows firms were representirrg the defendant

Directors first became known to all counsel of record in this cflse oll June 2E, 2001, when those

firms wcnt into the United District Court in Chicago in an attempt to obtain a restraining order to

stop approvat of the mediated settlement. It appears that it wa5 not until the moming of the Jr¡ne

Zgù, the day a similar motiorr was madc before this Court, that the Shefsþ attorneys learned thflt

they wcre being dischnrged and would be replaced by counsel who had bcen working for the

defendant Þirectors for well ovÊr a month. Thç Bellows firm filed its appearance on June 29'

2001, and the Shefsky firm was granted leave to withdraw on July 2' 200t' On July 2' 2001'

Leorrard Garment of thc vemer firm and K. Cluis Todd and Neil M. Gorsuch of the Kellogg finn

were admitted pro hac více . The Bellows firm withdrew from Lhis casç ön July 20, 200 I , at

which time the Cummins fimr was granted leave to appeâf for defendants Terra' Tucker and

Simpsort.

The Vemer fTrm is now seekirrg attomeys' fees and costs for the pcriod of time

Êo*rmenci'g May 18, 2001 and ending July 27,?001, the day after this court entefed the consent

6
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Juågrnent anô order. The KelroÊg frrm is seekirrg fees and costs t'ot thc Pcriod 
of time

corrffrËrlcirg 
Ju¡re 22,2001 and ending August 31¡200i ' The Êellows firm is seekingfees 

and

costs for rhc pedod 
'urre 

zz, z00r and cnding Apr* rg, z00z. (Most of the Bçrrows titne billed

after Jury of 2001 relates to prepuration of the firm's fee petirions') Tt'u curnmins frrm is seeking

fees and costs for the poriod of tirnç commcncing 
Juty 18, 2001 unô ending July 26, 2001. The

fecsa¡rdoosþnow*oughtby\awfrrmsrepresentingdçfendarrtsTefia,Tuckerandsïrnpson(in

additionþthe$458'3?6'l?alreadypaidtotlreshcfslcryfirm)areasfollows:

Éirs

Vernet LiiPfert

Kellogg Huber

Bellows & Bellows

Cummins & Cronin

Anqu+t of Feeq +4ount qf .Cçst$

$134,224'50 $9'643'05

(not broken out)

$68,373.50 $5',201'95

s46,310.00 $4',103'31

Tot+l

$143,867.55

$328,867.67

$?3,575'45

$ro.$lér

$596,723.98

ThcCourthasteceivedandreviewedfouramerrdcdfeepetitionsfolJudithTena,Paul

Hayes Tucker and Alan K. simpson. They are: 1) the Revised petition for Fees ancl Expenscs

p*rsuanr ro court order of March r3, 200? filed by cummins & croni*; z) the Rcvised Motio¡t

for Attomeys' Fees and costs of Kellogg, Hubet' Hansen' Todd & Evfln$' PLLC' by DefendantS

Aran K. simpson, Judirh rena, and paur Hayes Tucker irr Response to order of March 13' 2002;

3) the Revi¡ed Motion of vcrner Liipfert Bernhard Mcpherson & Hand, chartçred, for Attorneys'

Fees and costs of Defendants Alan K. Simpsorr, Judith rena, and paur Hayes Tucker in Response

7
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to ordor of March 13,2002 withthc $uppl*rne*t 
to Ë'evisedMotionof 

vslrrer Liipfert*crnhud

Mcpherson & Fland, cha$cted' for Attomeys, Fees and Çosts of Defendants AlanK' sitnpson'

Judith TÈrra, and paul r{ayes Tucker ir Rssponse to order of March }3' 200? anû 4) Bellows

a¡rd Bellows' Second Amended Petition for Fees and Costs'

rn connection withthç Defendant Directors, amended fee petitions, thc cor¡rt has also

rcceived and teviewed the Terra Foundatîon's objeotions to the Amcnded Fee Petitions;'he

Attorney Gorreral' s obj ecfion to the po st Triat Fr¡rther subr¡lissions and Filinss of Defendant

Directors and Motion to suike and Hord the Fost Trial Filîngs and Affidavits subffli$Ëd by

Defendants Terra, Tucker and simpsonvoid and aNu[ity; and the Þefendants' objections to

Motionby the Attorney Gonerar to strikc Defendants' 
post*Tnal Filings and ¡\ffidavits'

rrr its order Awarding Attomeys, Fees entered on March 13, ?002, this court rrotcd t'at

this was an Fxtfernely complex and fiercely litigated case ùlvolving some rrovel issues' on Page

4 sf that ûrder, this court identified some of those issues and frrther set forth the factors which

the court considcred in awarding fees to praintiffs' counsÊl and to counsel for Ditectors stcbbíns

and Marshail. The comprexity of the issues in this case as welr as the factors set forth on Page 4

were similarry oonsidered by this court in reviewing the fee pËtitions of the additio¡la' attorneys

for Defendants Terra" Tucker and símpson. (see cupry of the March t3' 2002 
'rdø 

Awardirrg

A$otneys' Fees attached hereto as Ëxhibit A')

In reviewirrg the fee petitiorrs which arE the subject of this order Awuding suppremental

Attomeys Fees, this court has arso reviewed, and made comparisons with' the Quinran and

carrotl bi*ing stärernents, the shefsky and Froerich bitling statemen'ts' the sidley and Austin

billing statemenrs, and the McDermott, w*r & Emery birling statcmerrts' The court has also

I
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retained" since the Court sonsiders tlrat one week is a reasonable period of time for origirral and

replacement counsçl both ro be involved in a case (Êven though they were not wotking together).

In regard to the Cummins firm, the Court is awarding fees comrnencing on July 18, 2001, as

requÊstÊd, which is two days prior to that firm's appeâranæ in the case.

The bulk of the time of the Bellows finn afte¡ Juiy 26,2001 relares to fee petition issues

and is not awa¡ded herein. The Corut is awarding fees for the Bellows frm through Juþ 20,

2001, the date of that firm's withdrawal. The Cummins firm is üot seeking fees for any time after

July 26, 2001.

The law firrns of Êellows ¿nd Bellows, P.C., and Cummins & Cronin, LLC, are well

known to this Court. The Court is familia¡ with ttre quality of their ättoffieys and their work

product. Both firms enjoy excellçnt r+putations. This Court is not questioning the affidavits of

çounsel from tïose firms and has not noted instances of the excessivÊ and duplicative billing such

as that rcfened to in this Court's O¡der of March 13, 2002. The billing rates of these two ftrms,

while high, are not disproportionate to those of other coursel irr this complex litigation.

Accordingly, the Bellows firm is being awa¡ded all of its requested fees and costs from

June 22, ?001 through and including July ?0, 2001, with rleletions matle for enl¡ies relating to the

federal court litigation. Those deletions åre $5,972.50 in fees and $400.00 in sosts in accorda¡ce

with the AfTidavit of Laurel (i. Bellows.

ln regard to the Reviscd Fetition of the Cummins firm, the Court is awarding all of the

requested fees and all of the costs with the exception of $538.50 in "filirtg fee$". I.lnder thc

"Disbursements" category the Curnmins firm lists $770.50 in "filing fËcs". The electronic docket

of the Clerk of thc Court, however, shows thnt the only filing fees paid by the Curnmins firm wcrc
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two counterclaim fees of $l 16'00 each, for a total of $232^00. Absent proof of payrnent of the

higher amount, the court has awarded that $232.00 in flrling fees only.

Adjudication of the fees requested by counsel from T/ashington, D.C. has been muclr rnore

problematic. This Court believes that such counsel, upon their ret6ntion by the Deferrdant

Directors, should have promptly takcn stops to communicatc with local counsel, Shefsþ and

Froelich. This would have avoided counsel for the Defendant Directors working at cross purposes

dr'uing the period of time prior to June 29, ?002. And it might h¿ve avoided certairr

misconceptions about the history of this case which Washington cou¡sel expressed before this

Coutt, some of which were included in the stricken portions of the Garmcnt Declaration.

This Court ca¡not sanction such lack of communication arnong learned and expcrienced

counsel. The time records ofthe Shefsky, Verner and Kellogg firms indicato that the Defendant

Directors, particularly Mrs. Terra,'were regularly communicating with attorneys at the respective

firms while thc Washington attorneys and the Shefsþ firms worked for the Defendant Directors

with different goals and objectives in rnind. Washington counsel had to have known that their

clients were sontinuing to communicate and work with the attorneys fiom $hefsky and Froelich.

(In the days leading up to thc June 28, ?001 rnotion madc in thc U.S, District Court, there were

multiple conferences between the Shefsky attorneys and Mrs. Terra and Dr. Tucker.) Yet the

W'ashington attorneys rnade no effort to bring Io this Court's attention the dissatisfaction of the

Defendant Directors with their looal counsel ûnd they made no effort to bring to the CourJ's

attentíon their clients' desire to withdraw from the mediation process.

Adjudication of the fee petition frled by the Kellogg firm has bcen especiatly problematic,

Contrary to this Court's Order of Ostober 1, 2001, which required unredacted bills to be
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s'ubmitted to the court, the time ¡eçords suhmitted in support of the Revised Motion of the

Kellogg frr¡n inciude rcdacted bills only. (No ruucdacted bills were submitted even after this

Court discussed the issue with the Defendant Director¡' new local corursel cl*ring rhe proceedings

earlier this year relating to the entry of the order to Supplement Record.) Furthermore, thÈ

Kellogg bills do not contain a rrcapitulation or summary page. This necessitated the creation of

such a recapinrlation in order for the Court to ascertain both the numbcr of hours worked and the

emount of fees billed by each of the attorneys for the Kellogg firm.

This Corut is awarding no fees and costs for any time prior to the fÌrst appearance of

Washingfon counsel before this Court on June 29, 2001, the day the Shefsky finn apparenqy

learned thar it was being discharged by the Defendant Directors. The fees and costs being

awarded herein for the Washington fïrms cover the period of time from June 29, Z00l (even

though the pro hac vice motions were nôt presented and granted until July z, Z00l) through July

26, 2001, the date of the Consent Judgment and Order.

In ascertaining what this Court co¡tsiders to be "(r)easonable attorneys, fees incurred by

the Foudation's Directors in connection with this lawsuit" the Court took into amount that at all

times between June 29, 2001 and July ?6,2001, thc Defendant Directors had at least three

differerrt law firms simultancously rcpresenting them in this case. The time records of the various

firms reflect many enhies of lawyers within finns cornmunicatiug with each othcr, lawyers

betwccn firms communicating, and larvyers reviewing each other's work. The Court has also

rtoted the numerous instances whcre individual lawyers in Lhe Washington flrrms billed an

excessive number of houts in a day. For instance, there are twenty-six (26) entnes in the Kellogg

bills betwùen June 29, ?001 and July 26,2001 where individual Kellogg lawyers biltcd in excess
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of twclvc (12) hours in a single day. In some instanccs the billings for a single lawyer in a single

day were far in excess of twelve (12) hours a day.

The c¿lculation of the fees for the Vçrrrer and Kellogg firms has been determined by the

Court as follows: l) All fecs a¡rd coets from Juue 29, 2001 through and including July 26,2001

were totaled; 2) AII Kellogg entries and related costs which were redacted or partially redncted

were subtracted; 3) 35.8 hours were deducted from the Verrrer totals at a blended rate of $425.00

an hour; and 4) 232.75 hours were deduoted from the Kellogg totals at a blended rate of $400.00

an hour. This has resulted in a total a\ryard for a period of time of less than a month of $72,641.05

for ttre Verner firm and $86,197.45 for thc Kcllogg firm. Thc total additional fees and costs

awardcd to Deferrdânt Directors for the four law fums which represented them during that rnonth

amounts to $267,709,97. When added to the S468,376.17 already awarded to the Shefsky firm for

their services rcndered during almost nine (9) months, the total nttornÊys' fçes and costs awarded

to Defendants Tcrra, Tucker and Simpson in this litigation comes to $736,086.14

IT IS, TFIEREFORE, ORDERED AS FOLLOIVS:

l. The Attomey General's Motion to $trike and Flold the Post Trial Filings and Affidavits

Submiued by Defendants Terra, Tucker and Simpson Void and a Nullity is granted in part. Those

sections of the Declaration of Leonard Oarment (Exhibit A to the Revised Motion of the Verner

firm), which sections a¡e stricken on the attached copy of the Declaration, exhibit B to this Ordcr,
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w're uot considered by this Court and â.re hercby stricken, together \/ith Exhibits C' D' E' Ë' H'

and I, which are attached thereto and teferenced therein'

2. Bellows and Bcllows' second Amended Petitionfor Ëees and costs is granted in part

and denied in part and Bellows and Bclrows, p.c., is auarded attorneys fees irr the amount of

fi57 371.Z5and costs in the amourrt of $1,?23.41, for a total amount of $58'996'66'

3. The Revised Petition for Fees and Expenses Pwsuanl to court order of March 13'

[[az,filed by cummins & cronin, LLc, is granted in part and denied in part and cummins and

cronin, LLC, is awardcd attomeys fees in the amount of $46,3 r0.00 and costS in trre amou*t of

$3,564.81, for a totat amount of $49'874'81'

4. The Rcvised Motiou for Afiorneys' Ëees and Costs of Defendants Alan K' Simpson,

Judith Teffa, and Paul Hayes Tucker in Response to Onder of Marçh 13' ?002' filed by ths Vemer

firm is granted in part and denied in part nnd Vernçt Liipfert Bemhard McPherson & Hand'

chartered, is awarded attorrreys fees in the amount of $62,g98.00 and costs in ttre amourtt of

$9"643.05, for a total amowrt of $72,641'05'

S. The Revised Motion for AttomeyÊ' Fees and Costs by Defendants Alan K' simpson,

Judith Terïa, and paul Hayes Tucker in $esponse to Order of Ma¡ch 13, 2002, filed by the

Kellogg fïrm is granted irr part and denied in part and Kellogg, Huber, Hansen' Todd & Evans'

PLLC, is awarded âttornËyg fees in the amount of $75,082'50 and costs in the amount of

$11,1i4.95, for a total amount of $86,197'45'

6. To the extent that there remains pending a Petition for Attorneys Fees on bchalf ofthe

Novoselsky Law officcs" that Pctiticn is denied, no revised petition having been filed in

cornpliance with {his Cnurt's Order of March 13' 2002'
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7' The Tena Foundation for the futs shall pay the aforestated fecs and costs within 30

days of the datc of this Order.

ffindT"ffiffiffiffi
ENTER: h4AY 1 li 2t1il1

,tu0fit
[}titlt¡THl' ¡{lnl[ í¡tl|¡lAlfrtr " 2?Þ

Judge Dorothy Kiric Kinnaird

May 15,2003
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Case Information Summary for Case Number 
2001-L-009112 

Filing Date: 07/31/2001 Case Type: STATUTORY 
ACTION

Division: Law Division District: First Municipal 
Ad Damnum: $30001.00 Calendar: W 

Party Information

Plaintiff(s) Attorney(s)

TUCKER PAUL HAYES CUMMINS ROBERT & 
DECKER W 
190 S LASALLE #1200 
CHICAGO IL, 60603 
(312) 630-5300

Defendant(s) Defendant Date of 
Service Attorney(s)

BUNTROCK DEAN QUINLAN & CRISHAM 
30 N LASALLE #2900 
CHICAGO IL, 60602 
(312) 263-0900

DALEY MARGARET QUINLAN & CRISHAM 
30 N LASALLE #2900 
CHICAGO IL, 60602 
(312) 263-0900

DONNELLEY JAMES R GRIPPO ELDEN LLC 
111 SOUTH WACKER 
DR 
CHICAGO IL, 60606 
(312) 704-7700

FIELD MARSHALL V GRIPPO ELDEN LLC 
111 SOUTH WACKER 
DR 
CHICAGO IL, 60606 
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(312) 704-7700
GIDWITZ RONALD QUINLAN & CRISHAM

30 N LASALLE #2900
CHICAGO IL, 60602
(312) 263-0900

HARTMAN TERRA QUINLAN & CRISHAM 
30 N LASALLE #2900 
CHICAGO IL, 60602 
(312) 263-0900

KREHBIEHL 
FREDERICK A GRIPPO ELDEN LLC 

111 SOUTH WACKER 
DR 
CHICAGO IL, 60606 
(312) 704-7700

MARSHALL 
STEPHANIE PACE

MCDERMOTT WILL & 
EMLLP 
227W MONROE 
CHICAGO IL, 60606 
(312) 984-2096

PEOPLE STATE 
ILLINOIS

ATTORNEY GENERALS 
OFFICE 
100 W RANDOLPH ST 
CHICAGO IL, 60601 
(312) 814-3000

PERKINS FLOYD ATTORNEY GENERALS 
OFFICE 
100 W RANDOLPH ST 
CHICAGO IL, 60601 
(312) 814-3000

RYAN JAMES E ATTORNEY GENERALS 
OFFICE 
100 W RANDOLPH ST 
CHICAGO IL, 60601 
(312) 814-3000

SIDLEY AUSTIN

STEBBINS THEODORE MCDERMOTT WILL & 
EMLLP 
227W MONROE 
CHICAGO IL, 60606 
(312) 984-2096
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TERRA FOUNDATION 
ARTS

SIDLEY AUSTIN 
BROWN&WOOD 
ONE S DEARBORN 
CHICAGO IL, 60603 
(312) 853-7000 

Case Activity

Activity Date: 07/31/2001 Participant: TUCKER PAUL HAYES 

STATUTORY ACTION COMPLAINT FILED (JURY DEMAND)

Court Fee: 433.50 

Ad Damnum Amount: 30001.00 
Attorney: CUMMINS ROBERT & 

DECKER W 

Activity Date: 07/31/2001 Participant: TUCKER PAUL HAYES 

CASE SET ON STATUS CALL

Date: 11/28/2001 

Court Time: 0930 
Judge: GARDNER, SHELDON 

Activity Date: 07/31/2001 Participant: TUCKER PAUL HAYES 

CASE SET ON INDIVIDUAL CALENDAR

Activity Date: 08/13/2001 Participant: TUCKER PAUL HAYES 

EXHIBITS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/13/2001 Participant: TUCKER PAUL HAYES 

NOTICE OF MOTION FILED

Date: 08/13/2001 

Court Time: 0200 
Attorney: CUMMINS & CRONIN 

LLC 

Activity Date: 08/13/2001 Participant: TUCKER PAUL HAYES 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/13/2001 Participant: BUNTROCK DEAN 
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CONTINUANCE - ALLOWED -

Date: 09/13/2001 

Court Time: 0200 

Judge: KOGAN RANDYE A 

Microfilm: LD000533080 

Activity Date: 08/13/2001 Participant: TUCKER PAUL HAYES 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Date: 08/24/2001 
Judge: KOGAN RANDYE A 

Microfilm: LD000533080 

Activity Date: 08/13/2001 Participant: BUNTROCK DEAN 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Date: 08/17/2001 
Judge: KOGAN RANDYE A 

Microfilm: LD000533080 

Activity Date: 08/13/2001 Participant: BUNTROCK DEAN 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Date: 08/27/2001 
Judge: KOGAN RANDYE A 

Microfilm: LD000533080 

Activity Date: 08/13/2001 Participant: BUNTROCK DEAN 

EXECUTE OR PERFORM - ALLOWED -

Date: 09/06/2001 
Judge: KOGAN RANDYE A 

Microfilm: LD000533080 

Activity Date: 08/13/2001 Participant: TERRA FOUNDATION 

TRANSFER TO JUDGE WITHIN DIVISION

Judge: GARDNER, SHELDON 

Microfilm: LD000532730 

Activity Date: 08/13/2001 Participant: BUNTROCK DEAN 

TRANSFER TO JUDGE WITHIN DIVISION

Judge: KOGAN RANDYE A 

Microfilm: LD000532730 
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Activity Date: 08/13/2001 Participant: TUCKER PAUL HAYES 

AMEND COMPLAINT OR PETITION - ALLOWED -

Judge: GARDNER, SHELDON 

Microfilm: LD000532730 

Activity Date: 08/17/2001 Participant: BUNTROCK DEAN L 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Court Fee: 317.50 Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: STEBBINS THEODORE 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Court Fee: 317.50 
Attorney: MCDERMOTT WILL & 

EMLLP 

Activity Date: 08/17/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/17/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: 
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SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/17/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: BUNTROCK DEAN 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

CERTIFICATE FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 08/17/2001 Participant: BUNTROCK DEAN L 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: TERRA FOUNDATION ARTS 

NOTICE OF MOTION FILED

Date: 09/13/2001 

Court Time: 0200 
Attorney: SIDLEY AUSTIN 

BROWN&WOOD 

Activity Date: 08/17/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: TERRA FOUNDATION ARTS 

MOTION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/17/2001 Participant: BUNTROCK DEAN L 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: DALEY MARGARET 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: GIDWITZ RONALD 
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MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/17/2001 Participant: HARTMAN ARTHUR 

MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/20/2001 Participant: TERRA FOUNGDATION ARTS 

APPEARANCE FILED - FEE PAID -

Court Fee: 105.00 
Attorney: SIDLEY AUSTIN 

BROWN&WOOD 

Activity Date: 08/20/2001 Participant: PEOPLE STATE ILLINOIS 

APPEARANCE FILED - NO FEE PAID -

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/20/2001 Participant: BUNTROCK DEN 

CERTIFICATE FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/20/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/20/2001 Participant: RYAN JAMES E 

EXHIBITS FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/20/2001 Participant: BUNTROCK DEN 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 08/20/2001 Participant: TERRA FOUNDATION ARTS 

NOTICE OF FILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/20/2001 Participant: RYAN JAMES E 

MOTION FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: RYAN JAMES E 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: PERKINS FLOYD 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: PERKINS FLOYD 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: RYAN JAMES E 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: TUCKER PAUL HAYES 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 
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Activity Date: 08/23/2001 Participant: RYAN JAMES E 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: TUCKER PAUL HAYES 

EXHIBITS FILED

Attorney: CUMMINS ROBERT & 
DECKER W 

Activity Date: 08/23/2001 Participant: TUCKER PAUL HAYES 

NOTICE OF MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/23/2001 Participant: RYAN JAMES E 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 08/23/2001 Participant: TUCKER PAUL HAYES 

MOTION FILED

Attorney: CUMMINS ROBERT & 
DECKER W 

Activity Date: 08/24/2001 Participant: MARSHALL STEPHANIE PAC 

APPEARANCE FILED - FEE PAID -

Court Fee: 105.00 
Attorney: MCDERMOTT WILL & 

EMLLP 

Activity Date: 08/24/2001 Participant: TUCKER PAUL HAYES JUDI 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/24/2001 Participant: TUCKER PAUL HAYES JUDI 
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EXHIBITS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/24/2001 Participant: TUCKER PAUL HAYES JUDI 

NOTICE OF FILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/24/2001 Participant: TUCKER PAUL HAYES JUDI 

OBJECTIONS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 08/24/2001 Participant: BUNTROCK 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Date: 08/31/2001 
Judge: EVANS, TIMOTHY C. 

Microfilm: LD000562019 

Activity Date: 08/24/2001 Participant: TUCKER 

FILE AMENDMENT OR ADDITIONAL OR AMENDED PLEADINGS - 
ALLOWED -

Date: 09/07/2001 
Judge: EVANS, TIMOTHY C. 

Microfilm: LD000562019 

Activity Date: 08/24/2001 Participant: TUCKER 

STRIKE OR WITHDRAW ANSWER OR APPEARANCE OR BOTH - 
CONTINUED -

Date: 09/13/2001 

Court Time: 0200 

Judge: EVANS, TIMOTHY C. 

Microfilm: LD000562019 

Activity Date: 08/27/2001 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 08/27/2001 Participant: PEOPLE STATE IL 

CERTIFICATE OF MAILING FILED

Attorney: DARBO & 
VANDENBURGH 

Activity Date: 08/27/2001 Participant: TERRA FOUNDATION ARTS 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/27/2001 Participant: BUNTROCK DEAN 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/27/2001 Participant: TERRA FOUNDATION ARTS 

ANSWER TO MOTION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/27/2001 Participant: BUNTROCK DEAN 

ANSWER TO MOTION FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/27/2001 Participant: PEOPLE STATE IL 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: DARBO & 
VANDENBURGH 

Activity Date: 08/27/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/27/2001 Participant: PEOPLE STATE IL 

NOTICE OF FILING FILED

Attorney: 
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DARBO & 
VANDENBURGH 

Activity Date: 08/31/2001 Participant: BUNTROCK DEAN 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: GIDWITZ RONALD 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: DALEY MARGARET 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: HARTMAN ARTHUR 

CERTIFICATE OF MAILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: BUNTROCK DEAN L 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: DALEY MARGARET 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: GIDWITZ RONALD 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: HARTMAN ARTHUR 

EXHIBITS FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 08/31/2001 Participant: TERRA FOUNDATION FOR 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/31/2001 Participant: TERRA FOUNDATION FOR 

ANSWER TO MOTION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 08/31/2001 Participant: BUNTROCK DEAN 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: GIDWITZ RONALD 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: DALEY MARGARET 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: HARTMAN ARTHUR 

NOTICE OF FILING FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: BUNTROCK DEAN L 

OBJECTIONS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: DALEY MARGARET 

OBJECTIONS FILED

Attorney: QUINLAN & CRISHAM 
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Activity Date: 08/31/2001 Participant: GIDWITZ RONALD 

OBJECTIONS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 08/31/2001 Participant: HARTMAN ARTHUR 

OBJECTIONS FILED

Attorney: QUINLAN & CRISHAM 

Activity Date: 09/04/2001 Participant: STEBBINS THEODORE 

CERTIFICATE OF MAILING FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/04/2001 Participant: MARSHALL STEPHANIE 

CERTIFICATE OF MAILING FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/04/2001 Participant: STEBBINS THEODORE 

NOTICE OF MOTION FILED

Date: 09/17/2001 

Court Time: 1000 
Attorney: MCDERMOTT WILL & 

EMLLP 

Activity Date: 09/04/2001 Participant: MARSHALL STEPHANIE 

NOTICE OF MOTION FILED

Date: 09/17/2001 

Court Time: 1000 
Attorney: MCDERMOTT WILL & 

EMLLP 

Activity Date: 09/04/2001 Participant: STEBBINS THEODORE 

BRIEF FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/04/2001 Participant: MARSHALL STEPHANIE 

BRIEF FILED
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Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/04/2001 Participant: STEBBINS THEODORE 

MOTION FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/04/2001 Participant: MARSHALL STEPHANIE 

MOTION FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/10/2001 Participant: STEBBINS THEODORE 

CERTIFICATE OF MAILING FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/10/2001 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/10/2001 Participant: TUCKER PAUL HAYES 

EXHIBITS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/10/2001 Participant: STEBBINS THEODORE 

NOTICE OF MOTION FILED

Date: 09/17/2001 

Court Time: 0930 
Attorney: MCDERMOTT WILL & 

EMLLP 

Activity Date: 09/10/2001 Participant: TUCKER PAUL HAYES 

NOTICE OF FILING FILED

Attorney: 
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CUMMINS & CRONIN 
LLC 

Activity Date: 09/10/2001 Participant: STEBBINS THEODORE 

MOTION FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 09/10/2001 Participant: BUNTROCK DEAN 

MOTION SCHEDULED

Date: 09/17/2001 

Court Time: 0330 
Attorney: MCDERMOTT WILL & 

EMLLP 

Activity Date: 09/12/2001 Participant: DONNELLEY JAMES R 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Court Fee: 317.50 Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/12/2001 Participant: FIELD MARSHALL V 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/12/2001 Participant: KREHBIEHL FREDERICK A 

APPEARANCE FILED - FEE PAID - (JURY DEMAND)

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/12/2001 Participant: DONNELLEY JAMES R 

CERTIFICATE OF MAILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/12/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/12/2001 Participant: DONNELLEY JAMES R 
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NOTICE OF FILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/12/2001 Participant: TERRA FOUNDATION ARTS 

MOTION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/13/2001 Participant: DONNELLEY JAMES R 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/13/2001 Participant: FIELD MARSHALL V 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/13/2001 Participant: KREHBIEHL FREDERICK A 

APPEARANCE FILED - NO FEE PAID - (JURY DEMAND)

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/13/2001 Participant: DONNELLEY JAMES R 

CERTIFICATE OF MAILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/13/2001 Participant: DONNELLEY JAMES R 

NOTICE OF FILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 09/17/2001 Participant: TUCKER PAUL HAYES 

CERTIFICATE FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/17/2001 Participant: TUCKER PAUL HAYES 

EXHIBITS FILED

Page 19 of 29

2/9/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2001-L-009112&Searc...

16di-003279



Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/17/2001 Participant: TUCKER PAUL HAYES 

AMENDED NOTICE FILED

Date: 09/17/2001 

Court Time: 1000 
Attorney: CUMMINS & CRONIN 

LLC 

Activity Date: 09/17/2001 Participant: TUCKER PAUL HAYES 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/17/2001 Participant: BUNTROCK 

FILE APPEARANCE OR JURY DEMAND, ANSWER OR PLEAD - 
ALLOWED -

Date: 10/17/2001 
Judge: MULHERN, MARY A 

Microfilm: LD000611067 

Activity Date: 09/17/2001 Participant: TUCKER 

MOTION TO - ALLOWED -

Judge: MULHERN, MARY A 

Microfilm: LD000611066 

Activity Date: 09/17/2001 Participant: TUCKER 

EXECUTE OR PERFORM - ALLOWED -

Judge: MULHERN, MARY A 

Microfilm: LD000611068 

Activity Date: 09/17/2001 Participant: TUCKER PAUL HAYES 

ORDER STRIKING MOTION FROM CALL - ALLOWED -

Judge: KOGAN RANDYE A 

Microfilm: LD000612108 

Activity Date: 09/17/2001 Participant: BUNTROCK 

ORDER CASE TRANSFERRED FOR TRIAL TO CHANCERY DIVISION
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Judge: MULHERN, MARY A 

Microfilm: LD000611068 

Activity Date: 09/18/2001 Participant: TERRA JUDITH 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/18/2001 Participant: TERRA JUDITH 

EXHIBITS FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/18/2001 Participant: TERRA JUDITH 

NOTICE OF MOTION FILED

Date: 09/20/2001 

Court Time: 1100 
Attorney: CUMMINS & CRONIN 

LLC 

Activity Date: 09/18/2001 Participant: TERRA JUDITH 

MOTION FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 09/20/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/20/2001 Participant: TERRA FOUNDATION ARTS 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 09/20/2001 Participant: TERRA FOUNDATION ARTS 

ANSWER TO MOTION FILED

Attorney: 
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SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 10/24/2001 Participant: TERRA FOUNDATION ARTS 

EXHIBITS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 10/24/2001 Participant: TERRA FOUNDATION ARTS 

OBJECTIONS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 10/30/2001 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/30/2001 Participant: TERRA FOUNDATION ARTS 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 10/30/2001 Participant: TERRA FOUNDATION ARTS 

ANSWER TO MOTION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 10/30/2001 Participant: TUCKER PAUL HAYES 

MEMORANDUM FILED

Attorney: CUMMINS & CRONIN 
LLC 

Activity Date: 10/30/2001 Participant: TUCKER PAUL HAYES 

NOTICE OF FILING FILED

Attorney: CUMMINS & CRONIN 
LLC 
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Activity Date: 01/07/2002 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 01/07/2002 Participant: TUCKER PAUL HAYES 

MEMORANDUM IN SUPPORT OF MOTION FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 01/07/2002 Participant: TUCKER PAUL HAYES 

NOTICE OF FILING FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 01/07/2002 Participant: TUCKER PAUL HAYES 

MOTION TO DISMISS FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 01/18/2002 Participant: TUCKER PAUL HAYES 

AFFIDAVIT FILED

Attorney: CUMMINS ROBERT & 
DECKER W 

Activity Date: 02/01/2002 Participant: RYAN JAMES E 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/01/2002 Participant: PERKINS FLOYD 

CERTIFICATE OF MAILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 
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Activity Date: 02/01/2002 Participant: SIDLEY AUSTIN 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 02/01/2002 Participant: STEBBINS THEOBORE E DR 

RESPONSE / REPLY - FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 02/01/2002 Participant: RYAN JAMES E 

RESPONSE / REPLY - FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/01/2002 Participant: PERKINS FLOYD 

RESPONSE / REPLY - FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/01/2002 Participant: SIDLEY AUSTIN 

RESPONSE / REPLY - FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 02/01/2002 Participant: STEBBINS THEOBORE E DR 

NOTICE OF FILING FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 02/01/2002 Participant: RYAN JAMES E 

NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/01/2002 Participant: PERKINS FLOYD 
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NOTICE OF FILING FILED

Attorney: ATTORNEY GENERALS 
OFFICE 

Activity Date: 02/01/2002 Participant: STEBBINS THEOBORE E DR 

PROOF OF SERVICE FILED

Attorney: MCDERMOTT WILL & 
EMLLP 

Activity Date: 02/08/2002 Participant: DONNELLEY JAMES R 

CERTIFICATE OF MAILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 02/08/2002 Participant: MARSHALL FIELD V 

CERTIFICATE OF MAILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 02/08/2002 Participant: KREHBIEL FREDERICK A 

CERTIFICATE OF MAILING FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 02/08/2002 Participant: DONNELLEY JAMES R 

RESPONSE / REPLY - FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 02/08/2002 Participant: MARSHALL FIELD V 

RESPONSE / REPLY - FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 02/08/2002 Participant: KREHBIEL FREDERICK A 

RESPONSE / REPLY - FILED

Attorney: GRIPPO ELDEN LLC 

Activity Date: 02/20/2002 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Page 25 of 29

2/9/2017https://courtlink.lexisnexis.com/cookcounty/FindDock.aspx?NCase=2001-L-009112&Searc...

16di-003285



Attorney: NOVOSELSKY DAVID A 

Activity Date: 02/20/2002 Participant: TUCKER PAUL HAYES 

NOTICE OF FILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 02/20/2002 Participant: TUCKER PAUL HAYES 

MOTION TO DISMISS FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 02/25/2002 Participant: SIDLEY & AUSTIN 

CERTIFICATE FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 02/25/2002 Participant: SIDLEY & AUSTIN 

OBJECTIONS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 03/27/2002 Participant: SIDLEY & AUSTIN 

CERTIFICATE OF MAILING FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 03/27/2002 Participant: SIDLEY & AUSTIN 

NOTICE OF MOTION FILED

Date: 03/29/2002 

Court Time: 1000 
Attorney: SIDLEY AUSTIN 

BROWN&WOOD 

Activity Date: 03/27/2002 Participant: SIDLEY & AUSTIN 

STIPULATION FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 
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Activity Date: 03/27/2002 Participant: SIDLEY & AUSTIN 

MOTION TO DISMISS FILED

Attorney: SIDLEY AUSTIN 
BROWN&WOOD 

Activity Date: 03/28/2002 Participant: TUCKER 

MOTION TO DISMISS FILED

Attorney: WINSTON & STRAWN 
LLP 

Activity Date: 07/23/2002 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 07/23/2002 Participant: TUCKER PAUL HAYES 

NOTICE OF FILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 07/23/2002 Participant: TUCKER PAUL HAYES 

MOTION FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 08/06/2002 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 08/06/2002 Participant: TUCKER PAUL HAYES 

CERTIFICATE OF MAILING FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 08/06/2002 Participant: TUCKER PAUL HAYES 

NOTICE OF MOTION FILED

Date: 08/14/2002 

Court Time: 0915 
Attorney: NOVOSELSKY DAVID A 
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Activity Date: 08/06/2002 Participant: TUCKER PAUL HAYES 

MOTION FILED

Attorney: NOVOSELSKY DAVID A 

Activity Date: 12/09/2003 Participant: TUCKER PAUL HAYES 

CASE SET ON INDIVIDUAL CALENDAR

Microfilm: LD999999997 

Activity Date: 07/11/2005 Participant: TUCKER PAUL HAYES 

RECEIPT FILED

Attorney: PRO SE 

Activity Date: 07/11/2005 Participant: TUCKER PAUL HAYES 

RECEIPT FILED

Attorney: PRO SE 

Activity Date: 07/11/2005 Participant: TUCKER PAUL HAYES 

RECEIPT FILED

Attorney: PRO SE 

Activity Date: 07/11/2005 Participant: TUCKER PAUL HAYES 

RECEIPT FILED

Attorney: PRO SE 

Activity Date: 07/12/2005 Participant: TUCKER PAUL HAYES 

RECEIPT FILED

Attorney: PRO SE 

Activity Date: 07/12/2005 Participant: TUCKER PAUL HAYES 

RECEIPT FILED

Attorney: PRO SE 
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Please note: Neither the Circuit Court of Cook County nor the Clerk of the 
Circuit Court of Cook County warrants the accuracy, completeness, or the currency 

of this data. This data is not an official record of the Court or the Clerk and may 
not be represented as an official court record.

If data does not appear in a specific field, we likely do not have the responsive data 
in our master database. 
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¿t IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOTS
COUNTY DEPARTMENT, LAW DIVISTON

PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, JUDITH
TERRA, a Director of the Terra
Foundation for the Arts, and ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts, RONALD
GIDÏVITZ, a Director of the Terra
Foundation for the Arts, MARGARET
DALEY, a Director of the Terra
F oundation for the Arts, ARTHUR
HARTI\,IAN, a Director of the Terra
Foundation f'or the Arts, STEPHANIE
PACE MARSHALL,, n Director of the
Terra Foundation fbr the Arls,
THEODORE STEBBINS, a Director of the
Terra Foundation for the Arts, THE
TERRA FOTJNDATION FOR TIIE ARTS,
an Illinois Not-For-Profit Corporation,
JAMES E. RYAN, Ättorney General of
Illinois, FLOYD. D. PERI{INS, Assistant
Illinois Attorney General,

JIIRY TRIAL DEMANDED

)
)

)

)
)
)
)
)
)

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
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Defendants.

COMPLAINT AT LAW

Plaintíffs Paul Hayes Tuclcer, Judith Tena and Alan I(. Sirirpson corrylain of the

Defendants Dean Buntrock and Ronald Gidwitz, James E. Ryan, Fioyci D. Perkins.

Margaret Daley, Arthur Hartman, Stephanie Pace Marshall, Theodole Stetrbins, and the

Terra Foundation f'or the A:ts ("Foundation") as foiiows:
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Preliminary Statement

1. Tluough tiús action, Plaintiffs Paul Hayes Tucker, Judith Teua and AIan l(.

Simpson seek to vindicate both the mission of the Foundation and the intent of its

forurder Daniel J. Terra. The plaintiffs complain that certain ciirectors of tbe Founclation

are iueconcilably conflicted and have willftilly and wanton-ly breached theit fiducja'v

obiigations by pursuing a course of action antithetical to the best intel'ests of thrr

Fourdation and inconsistent with both the pulpose of the Foundatiou and the clealll,

expressed intentions of its founder. These bleaches of fiduciary duty were aided by - and

even incluced by - the illegal conduct of the Illinois Attolney General and his assistant.

Indeed, as we set out more fuliy below, the improviclent conduct of the Attorney Genera.l

not only induced breaches of fiduciary dttty but constitutes an unlawful deprivation of tire

Foundation's properly without due process of law and zur urlawful deprivation of the

Foundation's rights. to fi'eedom of speech. The Foundation's interests have been ftirther

compromised by the con{licted interests of several Directorls and valious counsel wiro

purported to, but did not, represent and counsel the Foundation fì'ee of irnpropel inÍluence

2. The plaintiffs have been unlawfully denied the opportunity to bring tirese claims

in otirer litigation. As a result, this case is flrled to secure relief - a declalatory judgmenr.

injmrctive relief and darnages - in order to halt the perversion of the Foturdation's

mission whicir has been the direct result of the defendants' conduct.

Nature of the Çase

3. On June 29,20A7, the Board of Directols of tire Terra Foundation for the Arts, [r¡,

a conflicted majority, voted to accept a settlement of this litigation tirat wor.rlcl chain thc

Foundation to Chicago for 50 years and install a rnajor-ity of Illinois residents on its

2
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Boa¡d. As the dissenting board rneinbers stated before the t ote, this acquiescellce to the

extraordinary intrusions by the State of lllinois into the Fourdation's affairs was ul.lt'tt

r;ri.as and an ntter abctication of the Boalcl's fiduciaiy responsibilities. \'et six ì:oal'd

members, sonle rvith per:soiral conflicts, none acting in the best iuterests of thc

Foundation, chose to vote in favol of a proposal that-if allowed to stancl-rvill clo

violence to the clear vision of an American philanthropist and set a clúlling plecedent f'or'

all not-for-pro fit cotporations.

4. The Foundation's existing bylaws, writteu under the clirection o1: the fbunde¡'

Daniel .1. Tella, encourage the world-wide dissemination of its art auct the artistic

accorupiisiunents of Arnericau artists. Yet six Boæd tnembers votecl to irnpose parochial

new rules that would prevent the Foundation from rnoving across state bouudar..ies,

pr:eclude it from displaying its collection permanently outside Chicago, force it to

lelinquish conh'ol of its assets to another Chicago-based museurn, and pack its board with

native sons instead of seelcing out tire finest art expet'ts wolldwide. None of these

resh'ictions were ever envisioned by Ml. Terra; indeed, they ale antithetical to th,,r

Foundation's chafter and its foturder's detnonstrated intentions'

5. Earliel litigation and a rnediation process compromised by conflicts of intelest

became a vehicle for a power grab by tiie Attorney General of the State of Iilinois zurcl

Assistant Attorney General Floyd D. Perkins, who is charged with enforcing the State's

charitable institution laws. Tlirough tlueats of investigation and legal action-including

tiie thr.eat of suing pivotal board members - Perkins has used his official powels to

cornpromise and conflict certain rnembers of the Foundation's Boarcl of Directors such

th.at tire Foundation's light of self-gover:rlance, its liglitto coutt'ol its own assets. anct its
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right to fi'eedorn of speech have been effectively nullified. The Attolney General's

conciuct has unlawfully intelfeled with the conduct of the Foundation, a private not-f'or'-

prof,rt coqroration, tluough a pattern of halassment, tlueats alrd acts of intinriclation nlrdc¡'

color of law, which has cleprived and threatens ñuther to cleprirre Plaintiffs of. (l) their'

fi'eedom of speech, in violation of the First Amendmeut; (2) their propelty without ciue

process of law, in violation of the Fourteenth Amendment: aucl (3) riglrts under the

commerce and contlacts clauses of tire Constitution. Tluough this Lurlawfi.rl condlrct, lt4r,

Perkins has also induced certaiu Board members to violate their fiduciary cluties to thcr

Foundation.

6. In approving a tainted rnediation process, a confiicted a majority of the Board ol"

Dir'ectors of the Foturclation have violated their fiduciaty duties to the Foundation ancl

caused tlre Foundation to act uln'a vires. Despite ineconcilable conflicts of interest and

their consequent disqualification, clirectors Stephanie Pace Marshall ancl Theodo¡'e

Stebbins have acteci against the intelest of the Foundations. By taking actiorr

incompatible witir the Foundation's charter and wasting valuable assets and o¡rportnnities

for the Foundation to carry out its mission, the Boald membe::s who apploved tire

proposect settlement violated duties of obedience to the Fourclation's purpose and best

interests.

Parties

7. The Terra Fourdation for the Arts is a not-for-profit corpolation established iri

1978 by Ambassador Daniel J. Telra. The Foundation, pursuant to its Articles ot'

Incorporation and By-Laws, oversees the $175 million Terra Collection of American Ar-t

ancl loughly $250 rnillion in other assets.
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8. Paul Ha5,es Tuclcel is Chairrnan of the Board of Directors and Plesident of the

Foundation. He is a chaired plofessor of art history at the University of Massachusetts

Boston and a resident of Massachusetts.

9. Alan I(. Simpson is a Director of the Foundation, a former United States Senator

and letired Director of the Institute of Politics at Harvarci University's John F. I{eruredv

School of Goverrunent, and a resident of Wyorning. Senator Simpson also sert,es ¿r.s

Chairman of the Boatd of Trustees of the Buffaio Bili i{istorical Ce¡rter in Cocll,.

Wyoming, which maintains assets valued in excess of $350 million.

10. .Iudith Tena is Vice Chairman of the Boald of Directors and Vice Plesident of the

Foundation, Mr. Terra's wiclow, and a resident of Washington; D.C.

11. Dr..Stephanie Pace Marshall is the Foundation's Secretary aud Treasurer ancl

chairman of its furance and strategic planning committees. She is president of the lliinois

Mathematics and Science Academy, and a resident of lllinois.

12. Dr. Theoclole O. Stebbins is a Dir-ectol of the Foundation and Chaiman of the

collections committee. i{e currently seryes as curator of Amelican al't at the Fogg

Musetul at Haivard University and resides in Massachusetts.

13. Margaret Daley is a Directol of the Foundation and Chairrnan of its eclucatiorr

committee. She is a resident of lllinois.

14. Dean Buntroclc is a Director of the Founclation and an at-large rnember of its

Executive Cornmittee. I{e is a resident of lllinois.

15. Ronald Gidwitz is a Director of tire Foundation and an at-large member of its

Executive Conlnittee. He is a resident of illinois.

16. James E. Ryan is tire Attolney General of lllinois.
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17. Floycl D. Perkins is Assistant Attorney General, Buleau oi'Charitabie Trnsts antl

Solicitations.

The Historv of the Terra Foundation

18. Daniel .1. Terra (1911-1996) was a scientist, businessmau, and an att lover. Bortr

and educated in Philadelphia and a graciuate of Pennsylvania State University. Mr. Tetlrr

mai¡taiued residences in Chicago and Washington, D.C. Plesident Ronalcl Reagan. u'lto

appointed Mr. Terra Ambassaclor-at-large for Culnu'al Affairs, laucled his acirievelllelirs

in promoting education in American ar1 nationalty ancl internationally. Mr. Telt'a's

collection includes hundreds of impottant American paintings and other worlcs spamiilg

the period fi'orn 1750 to 1950. Among the artists represented at'e John Singleton Coplev.

Thomas Cole, Frederic Edwin Church, Geolge Caleb Bingham., Winslow lJomer', James

Whistler, John Singer Sargent, Edwæd Hopper, and Georgia O'I(eefe.

19. In 1978, Ivfr'. Terra formed the Foundation to hold iris collection aucl enhanc.e

public appreciation of the arts ilr the broaclest sense, without atly geograpiric limitatiorl.

Its pr-rrposes, according to its original Articles of Incorporation, were

to form, presetve, and exhibit collections of paintings expand the

artistic horizons of a growing aït public tluough such activities wlúch will
include lectures, symposia, talks, demonstrations, films, and related

educational programs designed to fru1her these purposes; establish,

concluct, operate, ærd maintain a school of instruction ancl airy arld ail
arlistic and teclurical eclucational fine arts courses.

Articles of Incorporation (as filecl Dec. 13, 1978).

6

16di-003295



20, The Founclation,. with Mr. Terra as President ancl Chait'tnau of the Boaxl.

establishecl a nluseullt in Ei¡anston, Illinois, in 1980. In 1987, Mr, Tema decided to I'nove

the museum to Chicago where, he iroped, it would t'eceive a wider audience ancl

appreciation. He cleated a multimillion doliar rrruseunt faciiity on Not'tit Michigarr

Avenue now worth well over $30 mitlion. Bolsteled by a belief tirat Anelicau cultur'¡i

cleveloprlent and art was rurderappreciated abroad, in 1992 Mr. Ter'::a foulded the l\4uséc'

cl'Art Amélicain in Giverny, France, the rural home of Ciaude Mouet. l{e movecl a

substantial por:tion of his collection there every year from April to October'. Mr. Telra

i¡sisted that the Amedcan paintels, whonr he honored in the ltluseurrr, offered sometiring

new to the intemational art scene and plovided a way to celeblate the culful'al co¡rnectioll

between U.S. and European art. Today, the Forurdation owns substzurtial ¡rloperty in thc

Village of Givelny.

2I. By the 1990s, Mr. Terra became concelned that lús collection was

underappreciated in Chicago. At an April 25, L990, annual meeting of the Boald of the

Terra Museurn of American Art, Mr. Terra expressed dismay over low atteuclance at thcr

Chicago museum.. Given his massive investmerf in the Noúh Michigan Aveuue propert\r

and only atound 60,000 visitors per year', Ml. Terra calculatect that ite was spending morc

than $5,000 per visitor. Mr. Tena confided his concerns to friends ancl futlue Boalcl

membels, such as Senator Alan Sirnpson. and activeiy investigated reiocating his alt

collection.

2]2. By 1994, Mr. Telra began corcrete steps to lnove iris coliection. On August 26-

1994, Ml. Terra caused the For-rnclation to adopt certaiir changes to its Articles oi'

Incorporation, allowing the Forurclation to:
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Build, er:ect. maintain, equip, nlanage, lease, and operate ntuseruls aud

sclrools, both in the United States an.d abroad, and all components cleeurecl

advisable or necessary to provide space for these activities anc{

exhibitions,

Articles of Incolporation (Aug. 26, 1994) (emphasis adcled). Mr. Tera t'eiterated ttr

othels, including Senator Simpson ancl his long-time fì'iend Peter Solnlssorl of thrr

University of the Arts in Philadelphia, that he rvarrted. his art to achieve the bloaclest

possible irnpact on the public.

23. Between 199i and 1993, Mr. Terla negotiated with the Corcot'an Galler:y in

Washington, D.C., and the Wiritney Museum in New York City to fomr a strategicr

alliance tliat woulcl pool the Foundation's collection with those of the other tu¿cr

institutions and ltlove the emphasis of the Foundation's wolk fi'onr Chicago ll

Washington. Discussions brolce down over issues relating to the Whitney Museum's

controi over the coliection.

24. Between 1993 and 1995, Mr. Terra conducted negotiations with two Phíladelphia

institutions, the Pennsylvania Academy of Fine Alts and the University of tire Altr;.

coucer-ning relocation of the collection fi'om Ciricago to Philadeþhia. A deal u,ith thc

folmel institution broke down when Ml. Terra sought to retain ownelship and control

over his coliection; a plelirninary agreement with the lattel institution was signed, but not

f,rnalized.

25- In 1996, the last year of his life, Mr. Ter::a focused intently on Washington, D.C..

where he then resided. I{e explessed to many colleagues a desire to urove tlie lior"rnclatiort

to Washinglon. In eally 1996, Mr. Teua hired a real estate agent and bought a builcling

on Thornas Jefferson Stleet in Geo::getown to setve as the new intelim cor?orate

heaclquarters of the Foundatíon. At the same tirne, Mr. Tena cornmissioned an architect
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to draw plzurs and obtain zoning pelmits for a uew museultt facility and heactquatters tltl

his existi¡g pr:operty on Connecticut Avenue, which were coltUrieted in Ma¡, 1996.

Phone li¡es, name plates. furniture and other items wet'e ¡rtu'chased for the tlerv pt'oìlert\'.

Mr. Tepaeven distlibuted chauge of address forins to fi'iends and colleagues atnorurcitt¡¡-

the move of the Foundation's headquatters to the hotnas Jefferson street locatiorl.

sometimes rvith his own handwritten annotations. Hov/ever, Mr'. Terra tvas lttlabie ttl

com¡rlete his contemplated move of the Founclation's collectiou because of his cleatir irl

.Tune 1996.

26, By the tirne of lús death, Mr. Terrahad left more than $100 million in an. $210

millio¡ i1 cash and seculities, and millions in real ploperty to the Forurclation, includíng

the valtrable North Michigan Avenue rnuseum site. Between 1996 arrd 1998, the

Foulclation was consumed with issues relatirrg to Mr. Tetta's estate.

The Board Fight Over the X'uture of the Eoundation

27. Upon settlement of N4i'. Tena's estate, the Board returnecl to consicleratiou oJ' rr

strategic plan for the Foundation. At a November 1998 meeting, It4r. Buntt'oclt

recomrtellded that the Boald folm a Strategic Planning Committee to coLrsiclet' optious

fol the futtue of the Foundation. Mr. Giclwitz was elected chairman of this committee.

28. Paul Hayes Tucker was elected Chairrnan of the Boald and Plesiclent of thc

Founclation in 1999. Dr. Tucker holds a Ph.D. in the Histoly of Art fi'orn Yale Universit-t'

and. teaches fut History at the Univer-sity of Massachusetts whele he is a chairett

professor and a leading expert on Claude Monet. Other ctulent members of the 1l -

rnernbel Boæ'd of Directors include Mr. Terra's wiclow, Juciith Teua; former U.S. Senator

AIan Sirnpsoll, recently reti::ed as Dilectol of the Institute for Politics at l{arvald
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University's .Tolin F. I(eruedy School of Govemment; Dr. Stephanie Pace lr4arshall.

plesicient of the Illinois Mathernatics and Science Academy; Margaret Dale1,, u'it'e ol'

Mayor Richard M. Daiey; Jacques Andreani, former Frencir Aml¡assador to tlìe Unitecl

States; Arthur A. I{artman, former U.S. Ambassador to Flattce and Russia; Flelene

Aluweiler, forrner president of the Sorbonne and. the Georges Pompideu Centel'in Pal'is;

Dr. Tlleoclole Stebbins. curator of A¡uerican alt at the Fogg Museutn at l-luvarcl; Dea¡l

Buntrocic, fonner chief executive of Waste Mairagement, [uc.; aud Ro¡ralc{ Giclu'itz.

former chief executive of Helene Curfis Corporation.

29. Under Dl. Tucker's ieadership, the Fourdation coutinued active strategic planning

in th.c year 2000, consiCering cooperative ;.rangements irreseni.,:d by a uumbet' ol'

nationally recognized ar1 institutions, based both within ancl outside Chicago. Thc:

Strategic Planning Commiffee rnet several tirnes to consicler options, with I4r. Gidrvitz

himseif raising suggestions of builciing a new museum facility on a cliff'elent site.

affrliation with other m.useums, and closing the museum to focus on education efI'orts ancl

building the collection.

30. In pleparation for the Board's Septernber 2000 arurual meeting in Frauce, Dr'.

Tuclcer encoutaged members to focus on long-terrn planning options and cilculate iclens;

tirey núght have in aclvance of tire meeting for the group to study aud consicler.

31. Dl. Tucker circulated a "white papeL" suggesting a potential collabolation witil

the National Gallery in Washington, D.C. -- which attracts 6 rnillion visitols aruruall¡'.

more than double that of auy altemative in Ciricago, Dr. Tucker presentecl the idea as

only one way to encourage increased exposure for the coilection, and he sought ñlll

consideration of othel ideas. He noted, for example, that nruseums iurd localitie:;
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frequently "cornpete" for the honor of hosting such uniclue aud irleplaceable collections

as Ml. Terra's, offering incelrtives to foundations that agree to ilrovide their collections on

a semilrermanent basis. Mr. Tuckel thought that such a cornpetition coulcl bring

enhanced global awareness of tire collection and financial wherewithal to euhauce the

Foundation's ability to prusue its educational mandate throughout the wo::lcll accorclinqh,.

Dr. Tr-rcJ<er encoulagerl ¡nemì:ers to consiclel the potential valtte of a "l¡eaut)¡ colltest" rts

another option.

32. At the same time, Dr. Tucker pointed out that the sale of the Clúcago facility

could be beneficial given tliat it ties up over $30 million worth of assets aud requires atr

additional $3.5 rnillion in annual support from the Foundation, a fact thnt deeplt,

concelnecl Mr. Terra before his death.

The PIov to l(eep the Foundation in Chicago

33. Messts. Gidwitz and Buntrock opposed Dr. Tucker's braiustorming suggestions.

Instead of taking rip their cotlcerrm with their colleagues, however, Messrs. Gidwitz ancl

Burtrock filed a lawsuit alleging that the named individual directors had breached their

fidlrciaty duties to the Founclation merely by considering the possibility of rloving tlrc:

collection fr:orn Chicago.

34. In their lawsuit. Messrs. Gidwitz and Buntroclc clairned, contrat'y to fact, that lvll'.

Terra intencled that the Foundation would always remain in tire Chicago alea. The

cornplaint quoted news leports from 1987, tire time of the move fi'om Evauston to Nol'th

Michigan Avenue, in which Mr. Terta clescribed his enthusiasm for the new locatiotl.

The complaint dict not refer to lvfr'. TeLra's i 990 staterneut to tlle Board of Directors ot to

any of iris surbsequent discussions and plans r:elating to reiocation of the Fouuclation to
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arother city. It also did not nr.ention the 1994 amendment to the charter which pertnittecl

the Foundation to operate rnuserulls and schools "both in the United States zurd abroad."

Based on this misleading statement of Mr. Terra's irrtent, the defendants alleged that the

Foturclation's rnission was to operate a "mlrseunl of Americzur alt. . . in the Chicago arcrr

to be lleld in tlust fol the benefit of the people of the State of Illinois."

35. Attorney General .Ianres Ryan ancl Floyd Perkins, an Assistant Attorney General.

seized upon the turmoil of the Tena Foundation Board as an oppor:hurity to asserl State

control over its assets. At the inception of the lawsuit, the Attomey General fìled an

intelvenol cornplaint tirat simply bortowed the allegations of Messrs. Gidwitz and

Buntrock. The cornplaint also reitelated the faulty prernise -- based upon a ciemousttalrlt,

incorrect statement of Ml. Terra's intent -- that the Boald of Directors were without

autirority to relocate the Foundation. The cornplaint sought a declaratiou, atlong other

things, that "[t]he intent of Daniel Terra in creating the Terra Forurdation was to opelate a

ll.Llseum of Amedcan alt in the Chicago area for the benefit of tlie people of Illinois ancl

he ancl others who have donated to the Foundation inteucled and expected the Museum to

remain in Chicagoland."

36. The Attomey General interr¿ened expressly to prevent any possibility that tl'rc

Board rnight remove the Fouudation's assets from Chicago" wliicli he described as an

ultra vires act. As Assistant Attorney General Perkins has stated in an inter-vierv fbl that

case. he believes it is iris roie as assistant attomey genelal to see tirat illinois-basetl

chalitable institutions utilize their assets in ilinois, Mr'. Perkins atternpts to accompiislt

ttris by seelcing installnrent of Illinois clirectors on th.e boards of such institutions and

tluough other restrictions. He has employed this tactic successñllly in otlrel cases, l"crt'
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exarnple, that of the Regenstein Fourdation. Mr. Petlcins aclcnowledges, however, that hc'

ctoes not have tire authority to impose lllinois-related restrictious on institutions whicit

\ryere created to ser\¡e lxoader intel'ests, such as national aud internatiorlal aicl

orgarúzations, evetl though sucir instih¡tions n:ay be based in lllinois allcl sulrject ttr

reporting and otirel statutoty requilements of illinois law'

37. As antholity for his intelvention in that lawsuit, Mr. Perlcirx reliecl on tile

Charitable Trust Act (760 ILCS 55/1 et seq. (1997)) and his "conrron lau¡ lrorver atrcl

duty to protect the interests of the PEOPLE OF ILLINOIS in tnatters ¡ret'taining to

charitaþle assets and trusts." Whatevel authority these sources of law nray plorri.cte to the

Attomey General, they do not pennit any action. to force a chalitable trustee ol Boarcl

membel of a not-for-profit corpolation to change the institution's ftindameutal puqrose in

a matrler inconsistent with its charter or fottnder's inteut. Nor do these attthorities

manclate that auy charitable trust or not-for-plofit corporatiou that is estalrlishecl in the

State of Illinois must rernain in lilinois, regardless of its purposes and founder's inteut.

38. The propriety of the Attorney General's intervention and sole basis f'or authorirv

in that case depended upon his claim that the Terra Forurclation's purpose was to serve the

people of iltinois, rather than a broader population. Lil<e the other defenclants, the

Attorney General based this claím on selected statemetfs of Mr. Terra to the llress. A

reasonable investigation of the facts would have revealecl, however', that Mr. Terra clid

not intend that any of the assets of the Telra Fourdation should be restricted

geographically. tvlr, Perkins did not conduct such an investigation before f,rling lús initial

complaint. For example, Mr. Perkins has admitted that when he tiled that colllplaint he

was unawaïe of Mr, Terta's 1994 arnenclment to the Articles of Incorpotation of the
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Foundation expressiy stating that the Foundation's efforts sirall include museullls "[rot]r itt

the United States and abroad."

39. I¡ January 2001, the Tema Fouudation filed a urotion for judgrLettt on thcr

pleadings, noting that notiririg in the Foundation's Articles of Incorporation or B1r-f¿1¡r5

prevented Boæd members fi'om considering a move of the collection. trut insteacl

encouraged simply tire best possible dissemination of alt knowledge and appreciation

anlo.rg the puì:lic in the United States and abload.

40. Although the trne facts of Mr. Teua's intent v/ere t'evealed early in litigation, ¿ttlc1

at the latest by the Founclation's motiou for judgment ou the pleadings, clefèndants and

the Attorney General persisted in their efforts to capture tlie Foundation fur lllinois. Thel'

were able to do so through a bamage of motions designed to delay the proceedings ancl

deflect attention fi'orn the core issue of Mr. Terra's intent. M::. Pellcins and the othcrt'

clefendants first challenged the Board's choice of counsel and early clecisions abottt

directing and finding the litigation. Then, once the Board had selected an inde¡rencient

litigation cornmittee of Dr. Stebbins and Arnb. Andreani, Mr. Perkins aud the other

derfendants challenged Dr. Stebbins' ability to serve on this committee. These tactics

hacl the desired effect of paralyzing the Board aud placing Mr. Perlcins and tire otlter

defendants in a süong position to make demands npon the Foundation, without i-egard to

the medts of theil lawsnits.

41. As the case proceeded to mediation, the Attorney General and Assistaut Attoluelr

General Pellcins insinuated themselves into the ptocess iu an attenrpt to railroad its restllt.

Mr. Perkins pursued the goal of capturing the Foundation's assets in iliinois clespite the

fact that he had no basis to assert tirat he was seelcing to pleserve Mr, Terra's iutent.
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4? . In mediation, the Attorney General and Assistant Attorney General Peri<ins toolt

several extraordinary positions that evidenced their lecognition that Mr. 'ferra's intent

was not to constrain the Forurdation to Chicago. The Attolney General clisagreecl that the

Boarcl of Directors was govelned in tire use of the Foundation's ftiirds solely tr1, ¡¡.

fu'ticles of Incorporation, He argued that those futicles were too broad to provicle an¡,

meaninglill prupose to the Foundatiori. Most striicingly, the Attorney Genelal maintaincrl

that a not-for'-profrt corporation established for charitable purposes in a palticulal

jurisdiction, simpiy by virtue of its place of incorporation, becomes a public tmst fbl the

people of that jurisdiction that rnay not relocate without violating its fictuciar'), cluties to

that population.

43. Without legai authority and in dislegard of the facts regalding Mr'. 'lerra's intenr.

Assistant Attorney General Perkins deuranclecl tluoughout the mediation that âu¡,

settlement include a nassive re-write of the Foundation's bylaws requiling it to give up

its rigirts to self-governance, keep its collection in Chicago, and fold irrto an existing

Chicago-based instih:tion. Àft. Perkins clemanded, amorlg othel tlrings, that tlle

Foundation:

Negotiate a partnership with the Art Instiftrte of Chicago in which
the Foundation would sell the Nor{r Michigan Avenne prollel'ty to
fund a new wing at the fut Institute.

Renrain an lllinois cotpot'ation, maintain its principal off,rce in, ancl

have its corporate headquartels in Illinois in perpetuitl,.

Maintain and exhibit its coilection in the Chicago metrol:olitan
alea in perpetuity.

funend its by-laws to expand the Board to include äfteen
rnembers, a rnajority of whom must at all tirnes be residerrts ol'
Illinois.

a.

b.

c.

d
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44. Mr. Perkins wou. approval for these litlitations, unsurprisingly, 1ì'orrr Messt's.

Giclwitz and Buntrock. He also gained support fi'onr Mrs. Daley and Mr. I{artruan. Btrt

Mr. Perlcins was ltnable to win over a niajority of the Boarcl.

45. Frurstrated by the Board's resistance to his dentands, Mr. Perlcins resorted to usinu

the porver of his office to harass, tlueaten and intimidate directors and the Founclation.

These tactics were directed in parliculal at two key swing dilectors, Dls. Stelrbins ancl

Marshall.

46 Since his earliest involvement with the Terra Founciation, Dr. Stebbins haci

suppoitecl a comprehensive approach to strategic planning that included cousideration of'

options outside of lltinois. In1997, before Dr. Stebbins joined the Board, he headed a¡r

advisory conunittee that conducted a review and analysis of the collection and repoltecl

recolllnendations to the Board for the flrture. The comrnittee consisted of Dr. Steì:bins.

then cnrator of American paintings at the Museutn of Fiue Arts in Boston, Prof'essor .loh n

Wilmei'ding, fbnlel chairman of the alt deparfment at Princeton, and Challes \4olÏ'ett,

former deputy director of the National Gallery and dilector of the Phillips Collection in

Waslrington. In its report to tire Board in February 1997, the advisor-)' committee

concluclecl strongly that tire present building in Chicago is inappropriate as a m"usetull.

The com¡rittee e¡visioned tluee alte::native scenarios fbl the fnture, tt,r,o of which

invoh,ecl discontinuing the Chicago presence by: (1) concentr-ating on French operations,

with the establisLulent of a new Tena Center for American Art and Arnerican Studies irl

Pæis, or (2) irnproving the collection and housing it another American city.

47, Dr. Stebbins joined the Board in April 1998. In Strategic Plaming Committee
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ltleetiugs until the outbreak of litigation, lte continued to aclvocate cotlsideration of'

options rvithin and without iliinois. He was an especially strong acivocate f'ol'tire idea ol:

lnaintaining a stzurd-alone trtuseunt.

48. When litigation began, Dr. Stebbins becanre a key figure in its conduct. U¡rort

defendants' denand for an independent iitigation committee, Dr. Stebbitrs ancl Anlir,

Jacques Andreani r,vere chosen from atìlorlg the non-¡rarty directors to ovet'see the

litigation olr behalf of the Foundation. Because Amb. Ariclreani was itl lìtance at thc

time, Dr. Stebl¡ins effectively conü'olled the litigatiou conrtnittee.

49. Wittrin tluee weeks of Dr. Stebbins' election to the litigation comtnittee otr

November 30, 2000, l'4r'. Perkins f,rlecl a rnotion to rcrnove Dr. Stebbins fì'om the

cornmittee on the grounds of conflict of interest. On January 22, 2001, Mr. Perkins

obtai¡ed a Court ordel to conduct special discovery focusing on Dr. Stebbins' conclnct as

a director. Within two weeks of that orcler - and less than two weelcs before a schedulecl

evidentialy hearing focusing upon Dr. Stebbins' conduct - the Foundation e¡rterecl irlto

rnediation. With chailenges to lús reputation and integrity having become the central

focus of the litigation, Dr. Stebbins strongly aclvocated clirecting the FoLrnciation into

mediation.

50. On Malch 21, 2001, Mr. Perkins circulated a draft complaint naming Dr. Stebbins

as a clefencìant fol tire fi::st tirne. In a cover letter, Mr. Perlcins stated that the ilocutnellt

was a d::aft aud was uot being f,rled, but lathel supplied to set folth issues to be cJisctLsseti

at settiement. The ch'aft conrplaint named Dr. Stebbins as a new defenclant anci includecl

specific charges of impropriety against him, The allegations inclucled alleged bleaches ot

the clut1, of ioyalty to the Founclation by repr:esentation of multiple parties at at't auctiorts.
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The amencled comlrlaint also chalged Stebbins with breaching the Code of Ethics 1''or

Professionai Practices in A-rt Mnseums. The amended complaint was never tìled.

51. Dr. Stebbins llow knew that, if settlernent was not reachecl, the litigatiorr woulcl

resulre. rvith his reputation and integr:ity once again the central focus. and he rvoulrl

beconre a clefendant in tire case.

52. On the same day that the draft complaint was distlibuted to counsel. the nrecliator

circulated to the Boald a revised rnediation proposal, which had been fol-rmlated afier'

reviewing the amended cornplaint and discussing this uratter witli the Attorney Genelal.

The proposal contained a requirernent that the Foundation would maintain and exiribit its

collection in perpetuity ar the Art Instihrte of Chicago. According to the rlediator, this

provision lesulted fi'orn the position of the Attoiney Genemi. N4r'. Perkins hacl not

participated in mediation sessions on Marcir 5 and 6, but worked behind the scenes with

the mediator to influence the coulse of rnediation.

53. Dr. Stebbins, facing the tlueat of becoming a defendaú iu tire larvsuit, rorv

explessed his support for settlement. On April 2,200I, he and Arnb. Andreani prepared

a letter to the inediatol stating that "in older to end this destr-Lrctive process, we ale

willing to pledge that the foundation and its collection remain in Chicago." Thel,

enclosed a settlement proposal "followfing] the outline" of the Malch 2l, 2001, proposal

reflecting the Attorney General's positions.

Attacks on Dr. Marshall

54. Dr. Marshall joinecl the Board in 1998. Like Dr. Stebbins, Dr. Marshali helcl tire

view that the Terra Foundation was established for the broadest possible dissemiuation of'

American art. For example, at a May 10, 2000, meeting of the Strategic Planling
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Committee that Drs. Stebbins and Marshall attended, consensus was reached that thc

beneficiaries of tire Founclation included the national and intemational pr"rblic.

55. Late into the mediation process, Dr. Malshall lemained a strong critic of the

Attorney General's metirods and pr:oposals. in a May 20,2001, Ietter to ct'r-ulsel fol the

Fourdation and her fellow Board members she reported:

lW]ith respect to the AG's version of the lxoposal, I find it unacceptalrle
and antithetical to my understanding of the fiduciary obligations of a

dilector with respect to the duty of diligence. My nndelstanding o1'the
rnecliation process is that a settlement agreement, if it can be achierred. is
dictated by no one party and mutually constructed by all palties. 'fhe

AG's version of the proposed agreernent clearly lacked nrutual
construction.

56. In addition to serving on the Boald, Dr. Marshall serves ftill-tirne as ¡rresident of

the Illinois Mathematics and Science Academy, a highly-regarcled education institutio¡i

that depends on public fr,urding for the bullc of its operating budget and is currently in the

midst of a significant capital campaign.

57 . After a rnediation session on May I 1, 2001 , Mr. Pellcins began to fèel that several

of the directors were resisting settlement ancl that the mediation might be r-ursnccessful.

Mr. Pellcins believed that he had been triclced into going along witir mediation and h¿trl

lost valuable time prepaling for litigation. He began to inr¡estigate Dr. Marshall to

detelmine if there were allegations he cottld maice against her in this action. A1'tc'r

reviewing public clocuments, Mr'. Perlcirx developed concelns about two issr.res lelating to

Dr. Marshall's position as plesident of the lllinois Mathernatics and Science Acaclern1,.

He consideled these issues for "a couple of days" befole sending an aclministrativc:

subpoena to the Academy on May 25,200I. Mr. Perkins lanew that the subpoena woulcl

colne to the attention of Dr. Marshali and would "aggravate" her.
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58. Mr, Perkins nevet infolrued Dr. Marsirall or irer counsel that the investigation hacl

been concluded.

The Proposed Settlement and Board Approval

59. On June 29,2001, the Board held a special meeting to consider the terms of a

proposed settlement of this litigation. The settlement callecl for entry of a consent

judgment ancl oldel implementing tiie Attolney General's -qoal of locl<ing the lrou¡rclatir-rl

in to the State of lllinois. In this regard, the proposed judgment lequires:

For at least 50 yeals, the Foundation shall remain an lllinois corporation,
with its principal off,rce and corporate h.eadquarters in lllinois;

For at ieast 50 years, the Foundation sirall maintain and exhibit the Teua
Collection of American Art in the Chicago meû'opolitzur area;

For at least 25 years, the Foundation will require that a nrajorit¡, of its
Board positions be at all times lield by residents of lliinois;

cl The Foundation shall try to negotiate a parfirership with another Chicagcr
metlopolitan alea instifution with the goal of ceasing to operate a stand-
alone ruuseum in Chicago.

60. Dr. Marshall, the Foundation's Treasurel and Secretæy, plesided at the sirecial

meeting. Other ciirectors present were: Mr. Gidwitz, Mr. Burtlock, Mrs. Daley, Mr'.

Hartman, Dr, Stebbins, Mrs. Terra and Dr. Tucker.

61. Immediately priol to the vote, several Board members rnade personal statements.

lr4r's. Terla objected that "the mediation ploposal befole us cannot be approvecl consister:t

with our responsibiiities as Terra Foundation trustees."

Certainly, it will clestroy Dan Tera's dream of allowing this private Tera
Foundation to really chart its own coulse, free from any kind of state
interuention, which is what he always intended. A¡id I think, finally,
we're going to be destroying his goal of allowing peopie across this erÍile
country and the world to view tlr.is magnificent collection of alt . . . . [W]e
will be sending a chilling signal to the entile forurdation'world as a lesult
of this mediation proposal, that as a Boæ'd, we have invited the State of

a.

b.
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Illiriois to leally come in and lult our Fouudation . . . telling us that only

Illilois residents call serve, and really depliving the Foundation of access

to the most outstaldiug voices, certainly, in the national ancl

international art community, which is what Dau wauted so badly to have

as a part of the Foundation.

62. Dr. Tucker echoed Mls. Terra's concetns. He stated that

what i find most disturbing is the ways in which this Founclation, as a not-

for-profit entity, is in fact going to become part of tb.e state's put'view.

The invasion of its independence, its privacy, by. . . the Attot:rey Genet'al.

I find repugnant. I find it detrimental and offensive.

63. At the recoutmendation of the Fourdation's attontey, Dls. Stebirins aucl Marshall

each addressed the issue of conflict of interest due to the Attomey General's conduct in

the case. Dr. Marshall confirmed that "the Attorney General has asked the illiuojs

Mathernatics and Science Acaderny to respond to a fact-finding investigatiotl," bltl

i¡sisted that the investigation "has not played a paft in my decision-making with lespect

to my ficluciary responsibilities as a Boald member of this Forurdation."

64. Dr. Stebbins first defended his "reputation, both as a schoiar and as someoue ol

complete integrity," and maintained that he had servecl on the Board "withont any iota of'

a conflict of irferest." He then stated that he "abhorfecl] the tlueatening tactics of the

Attolney General." Dr. Stebbins aiso insisted that he was voting his "owu conscience,"

65. Upon the motion of Dl. Stebbins, the Board voted on whether to applove the

proposed resoiutions to ainend the By-Laws and accept the settlement. Mt'. Blrntrocli,

Mrs. Daley, Ml. Gidwitz,Mt. Hartman, Dr. Marshall and Dr. Stebbins voted in favor'.

Mrs. Teua and Dl. Tucker voted against.

66. Membe::s of the Board of Directors of the Terra Foundation have stattttory attct

common law fiduciary dlrties to the Foundation. These cluties incittcle, but are tìot limited

to, the duty of loyalty, which encornpasses the duty to avoicl conflicts of interest and to
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act in tire best interests of the Foundation; the cluty of obedience to pur¡rose, wllich

prolúbits action contrary to the purposes for which Fouudatiolt was establisiredl aud thc

duty to use the Founclation's assets productively and not to waste Forurdatiolt assets.

67. At ieast hvo nrenrl¡els of the Board who voted in favor of the proposecl settleme¡lt

were faced with a conflict of intelest. Dr. Marshall expressly acknowleclgeci that the

Attorney General, the plimary beneficiary of the settletnent transaction, r.r,as conducting

an investigation of the publicly-ftinded institution of which Dr. Malshall is presiclent. Dr'.

Marsirall reasonably could expect irer vote on the settlement to irrfluence the otttcotue tlÍ'

that inr¡estigation, either positively ol negatively.

68. Dr'. Stebbins also had strong personal incentives to sripport the settlemeut to the

detlirnent of the Fourdation. During the course of the litigation and conesponcling public

scrutiny of the Founclation's operations, he had faced charges of serious lairses <lt'

professionai responsibitity, In aclarowledging his abhonence of the Attomey Geueral's

tactics a¡d vocif'erously defeLrding his leputation and iutegrity immediatel¡, priol to thc

vote, Dr. Stebbins plainly identified his confiict of interest. if the mediation was

unsuccessftil, Dr. Stebbins would become a defendant in the case and lace pelsonal

iiability. Only tluough settlernent could Dr. Stebbins hope to avoicl mole scnttiny rvhiclr

carried the tlueat of a potentially devastating effect on his career.

69. The Founclation's bylaws can be anrended only "by a majority o1'the ciirectort

then in otfice and present" at the meeting at which the vote is talcen. l3ecause eight

members of the Board were present at the June 29, 2001 nieetiug, the affumative r¡ote ol

five dilectol:s was required to approve the Proposed Settlernetf's tnany bylaw changes.

Withor-rt the votes of Dr. Stebbins and Dr. Marshall, the Proposecl Settlerneut gatnet'ecl
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only four votes.

70. Each Board meml¡erwho voted in favor of the settlement did so in violation of'

their fiduciary cluty of obedience to the Fourdation's pulpose. Restticting the

Foundation's art collection to isolation in Chicago for 50 years zurd installing a majority

of lllinois residents on its Board is directly contrary to the Foundatiou's statecl pulpose itr

its Articles of Incorporution to "expand the artistic hotizous of a glorving art pr-ttrlic" artcl

to "opeLate nì.useun1s ancl schools, both in the United States and abroad." Alticles oi'

Incorporation (Aug. 26, 199 4) (emphasis added).

71. The Foundation's missiou is meant to be world-wíde and its board metnirel's

equally diverse, not given over specially to lllinois ancl its citizenry. incleed, the

problerns of the 50-year lock-in and Illinois-nrajority provisions rvere identi.fied by Dr.

Marshall ¡rrior to her conflict of interest arising. In her letter of May 20, 2001., she statccl

that because of the Foundation's "intentional national and inte::national outt'each a¡rcl

ptesence," she did "not believe any specifically defined constifltency shoulcl holcl a

reserved rnajority." Dr. Marshall acknowledged that a 50-year loclc-in would be a

reiinquishrnent of the Board's power to govern the Founclation when she stated that

"lalfter the stinulated neriod. it is the Board of the Founclation tirat tnust tnake decisiorl:i

legarding the Fourdation's f,ttute."

72. Each Boald membet who voted in favor of the proposed settlement also violatecl a

duty not to waste the Foundation's assets. By eliminating the possibility of tnergel ot'

partnership with a non-Clúcago institution, the Board accepted a undue limitation on its

negotiating powet'. By limiting the field of cornpetitot's for the Terra relationship, tlre

Board woulld waste all tlie benehts that would flow fiour that cornpetition, and in
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particulal the ability to secur-e the most attlactive possible terms fol the ftiture and l"ol the

collection to have the greatest possible irnpact on tire art world and public edttcatiolt.

73. The Foundation has benefited tlernendously fi'om the participation of art experts

woridwide orr its board of clilectors -- including, among othet's, the curator of American

art at Harvard's Fogg Museun; a leading expert on Claude Monet; and the plesiclent ol a

major Parisian art museum. Yet the Boarcl majority voted in favor of a settlerucnt Luldo'

which the Foundation would forfeit the benefit of such experts in favor of a boalcl ¡rackcci

with iridivicluals whose clúef virtue is that they are residents of Illinois. By limiting thc:

pool of talent from which the Board can lecruit directors, the Board woulcl rvaste its

opportunity to secrue the best and most experienced leader:sirip.

74. Loclcing the Foundation into Chicago for 50 years or any other length of tirne ancl

stacking the Boald with lllinois residents dangerously comprotnises tlie Foturdation's

flexibility to fi¡tfill its chafter. There is absolutely no guarantee that the Chicago

community will provide adeqnate support to the Foundation ovel such a long period o1

time. lf the Founclation is to remain viable it must have the flexibility to consider other

venues whele its collectiou may atfi:act the maximum possible iuterest.

CLAIMS FOR RELIEF

Count I - Declaratory Relief

7 5. AII folegoitlg par:agraphs are incotporated herein by t-eference.

76. An actual and justiciable controversy exits betweentlie parties as definecl by 735

II,CS sl2-70r.

77. As directols of the Terra Founclation, Plaintiffs have donated their time, efTorts

and resources to accomplish the mission of the Foundation.
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78. Plai¡tifß have a ficluciæy duty to see that the Foundation acts lawftilly aud irr

ol:edience to its char"tel and pulpose, aud to protect the Terra Fottndatiou fì'om waste ancl

mismanagemeut aud unlawflll itrterfeleuce with its rights.

79. The conduct of the Defendants aileged herein has caused aud u'ill cotltiutte t.r

cause irreparable harm to the to the Ter'::a Foundation ancl its beneficiaries in tire Uniterl

States and abloacl.

80. Plaintifß have no aclequate remedy at law and request that this Cotrlt eutet' it

judgment declæing as statecl in the prayel'for relief below.

Prayer for Relief

Plafurtiffs l'equest that this Court to entel juclgment on their beiralf as follows:

(a) A declaration that the settlement is unlawful becattse it was uot appt'ovecl

by the Boarcl in accordance with lllinois law; it is the product of coirflicts

of interest, breaches of clirecto:: fiducialy duties ancl unlawful interf'erence

by the Attor-ney General; and it is incompatible with the Foundation's

llulpose to propagate A¡nerican art in the United States and abroad;

(t ) Plaintiffs' costs of suit herein, inclucling without iimitation their attorneys'

fees actually incurred;

(c) Such other relief as inay be just and proper'

Count II - Ulfrø Øires Acts (805 ILCS 105/103.15)

81 . AII foregoing palagraphs are ùrcorporated herein by t'efet'ence.

82. The resoltrtions approved by six members of tlie Board of the Foundation on .lltuc

29, 2001, constitr:te acts of the Foundation taken in coutravention of its Articies of

Incolporation and By-Laws, and thus taken withotrt lawftii authority, capacitl' 01'power,
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83. The court should enioin the doing of such acts iu this proceeding pr-u'sr"rant to the

General Not for Profit Corporation Act of 1986, 805 ILCS 105/103.15(a).

Prayer for Relief

Plaintiffs request that this Court to enter judgnrent as follows:

(a) an Ordel enjoining the deferidants fi'om talcing ftirthel action in violatiorr
of law ancl contrary to the best irÍerests of the Foundation;

(b) Darnages in an amount to be detenuined at trial;

(c) Plaintiffs' costs of suit herein, including withont limitation their attorneys'

fees actually inculrecl ;

(d) Punitive damages;

(e) Such other relief as may be just and proper.

Count III - Breach of Fiduciary Duty

84. All foregoirlg pal'agraphs are incorporated herein by reference.

85. A ficÌuciary relationship exists between the Foundation and the uremlrels ol ili

Board of Directors. The Board's fiducialy duties include, without limitation, the duties

of acting in goocl faith zurd with due regard for the Founclation's irrterest, of lefi'aining

fi'oru acting in a marurer adverse to the Foundation's interest, of making full disclosure of'

ail material information in their possession, of obedience to tire Folurdation's ¡rtuposes âs

established by its Alticles of Incorporation, of rnaking prodr"rctive use of tlle Fournclation':i

assets and opportunities, and tlie duties of care, Ioyalty, fair clealing, and honesty.

86. The Defendant Board Mernbers who voted in favol of the proposecl settlement

willftilly and wantouly bleached some or all of these ficluciary cluties because the

settlement is not in the best intelests of the Founclation, is inconsistent rvith tile

Foundation's charter ancl by-laws, and v/astes assets and cpportunities of tire For-urclation.
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87. ln acldition, board members Stephanie Pace Malshall and Theoclore Stetrbins

breachecl their duties of loyalty to the Foturdation by voting in favor ot' a settlemenr

which offeled pelsonal benefits having nothing to do with the intelests of t}e Foundation.

88. As a direct and proximate result of these breaches of fidriciary dut5,. the ¡llaintifl'!;

and the Foundation have suffered injuly.

Praver for Rel ief

Plaintiffs i'equest that this Cotut to enter juclgment on their behalf as follows:

(a) Damages in an amount to be deterrnined at trial;

(b) Plaintiffs' costs of suit herein, including without limitation their attorne),s'

fees actually incurred;

(c) Such other relief as rnay be just and proper,

Count IV - Inducins Breach of Fiduciary DuW

89. All foregoing pal'agraphs are incorporated herein by lefelence.

90. As set folth above, the Defendant members of the Boald who votecl in f¿rvor of thc

proposed settlement of tlús litigation dict so in violation of theil fiduciary duties to thcr

Founclatiorr.

91, Attorney Genelal Ryan and Assistalt Attorney Genelal Perkins coiluciecl with

these Board members in cornmitting breach of theil fiduciary duties, ol' otheru,isc

induced or palticipated iu such breach.

92. As a direct and proximate result of tlús conduct, Plaintiffs and the Fonndation

have suffered injr"rry.
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Prayer for Relief

Plaintiffs request that this Coult to enter judgment on their behalf as follows:

(a) Damages iu an atnourt to be detennined at trial;

(b) Plaintiffs' costs of suit helein, including witirout limitation theil attorne),s'

fees actually incurred;

(c) Puritive clamages;

(d) Such othel reiief as rnay be just and proper.

Count V - Deprivation Under Color of Law
of Constitutional Rights (42 U.S.C. S 1983)

93. All f'olegoirlg paragl'aphs ale incolporated herein by refèrence.

94. At alt relevant times, Attorney General Ryan and Assistant Attorney Genelli

Perkins acted under colot of law as Assistant Attorney Genelal of the State of lllinois.

95. Mr, Perkins' conduct constitutes an unlawful deplivation of the Forurcl.ation's

prope::ty without due process of law in violation of the Fouteenth Arnenclment to the

Constitution of the Urúted States.

96. The conduct of the Attorney General and Assistarrt Attomey Genelal constitutes

an unlawful deprivation of the Foundation's rights to fi'eedom of speech uncler tire First

Amendrnent to the Constitution of the United States.

97 . The condrict of the Attorney Gener-al and Assistant Attorney General has lesultecl

in an unlawful restlaint by the State of lllinois on interstate comrnerce in violation of Ar'{.

I, $ 8 of the Constitution of tire United States.

98. The conduct of the Attolney General and Assistant Attorney Generai has lesultecl

in an unlawful impairmerf of the Foundation's contractual obligations in violation of Alt.

I, $ 9 of the Constitution of the United States.
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99. The Attorne)/Geueral aud Assistant Attor:ney General engaged in suci1 iliegui

conduct to the ir¡uly of Plaintiffs and the Foundation.

Prayer for Relief

Plaintiffs request that this Courl to enter jndgrnent on their beiralf as follows:

(a) Damages in an arnount to be determined at tlial;

(b) Plaintifïs' costs of suit herein, including without limitation their attol'¡re\':.;'

fèes actuall), incuned;

(c) Such other relief as rnay be .iust and proper.

Jury Trial Requested

100. Plaintiffs r:equest trial by jury.
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Dated: July 31,2001

Respectfrrlly subrnitted,

PAUL STU

Robert P

Thomas C. Cto
Cummins &

Drive
Suite 4800
Chicago,IL 60601
Telephoue: (3 12) 606-8605
Fax: (312) 578-1234

K. C1uis Todd
Neil M, Gorsuch
David E. Ross
I(ellogg, Huber, Hansen, Todcl
& Evans, P.L.L.C.
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
Teleplrone : (202) 326-7 900
Fax: (202) 326-7999

Leonard Garment
Lawrence Levinson
Velner, Liipfelt, Bernhard,

McPherson & I{and
901 15th Street, N.W.
Suite 700
Washington, D.C. 20005
Telephone : (202) 3 7 1 -6000
Fax: (202) 371-6279

At to r ney s .fo r P I. a int ifJ:;

ITII
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Qutlmx eaCnrsFIAM, gl.'
AU0 2 S 2fiütATTORNEYS AT LAW

30 NORTH IAS^LLD STREDT . SUITD 29OO

cHrcAco, IlllNors 60602

TELEPHONE 3 l 2.263.0900

FAcstMlLE 3 12.263.501 3
WRITER'S DIRDCT DIAL NO.

3t2-917-8450

A-FFILTATES:

EDIVARD D. HEFFtrRNAN

WASHINGToN, D.C.

HYNES JOHNSON & MCNAT4,A.M

CHICACO,ILI,INOIS

August 27,2001

VIA MESSENGER

Hon. Timothy C. Evans

Presiding Judge
Circuit Court of Cook County
Law Ðivision
2005 Richard J. Daley Center
Chicago, Illinois 60602

Re: Tucker et, al. v. Buntrock, et al.:01L 009112
Motion for Transfer Based On Relatedness:
Hearing Set 9/13/2001 at 2:00 p.m.

Dear Judge Evans:

Enclosed please find a courtesy copy of the Reply in Support of Motion for Transfer

Based on Case Filed in the Wrong Division and on Relatedness filed with the court today. The

motion itself was provided to you last week under separate cover. This motion is set to be heard

by you on September 13, 2007 at 2:00p.m.

William R. Quinlan

Enclosure

Donna Stolar
All Counsei of Record (w/o enclosure)

V

cc
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Paul Hayes Tucker, et al. v
Dean Buntrock, et al.

No. 01 L 009112

(Via Messenger)
Thdmas A. Ioppolo
Jeffrey Gray
Assistant Attorney General

General Law Bureau
100 W. Randolph Street

13th Floor
Chicago, Illinois 60601

(Viø Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

(Via Messenger)
David A. Novoselsþ
Novoselsky Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602

(Via Messenger)
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)
Scott J. Szala
Winston & Strawn
35 W.'W.acker Drive
Chicago, Illinois 60601

SERVICE LIST

(Via U.S. Mait)
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036

(Via U.S. Mait)
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
90i 15th Street, N.W. Suite 700

Washington, D.C. 20005

(Via Messenger)
William Schuman
Debra Tucker
McDermott V/ill & Emery
227 W. Monroe Street, 55th Floor
Chicago,IL 60606
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Tera Foundation for the Arts, JUDITH TERRA,
a Director of the Terra Foundation for the Arts
ALAN K. SIMPSON, a Director of the Terra
Foundation for the Arts

Plaintiffs,

v
No.01 L009ll2
Judge Timothy C. Evans

DEAN BLINTROCK, a Director of the Terra
Foundation for the Arts, RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts
MARGARET DALEY, a Director of the Terra
Foundation for the Arts, ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts
STEPHANIE PACE MARSHALL, a Director
of the Terra Foundation for the Arts, THEODORE
STEBBINS, a Director of the Terra Foundation
for the Arts, THE TERRA FOLTNDATION FOR
THE ARTS, AN Illinois Not-for-Profit Corporation,
JAMES E. RYAN, Attorney General of lllinois,
FLOYD D. PERKINS, Assistant Attorney General of Illinois

Defendants.

PLEADINGS INDEX

TAB DATE PLEADING
Transcript of Proceedings1. 08lt3l0r

08113101 Order Transferring Case to Law Division

08ll3l0l Order Setting Hearing

08/13/01 Notice of Emergency Motion

08/13/01 Emergency Motion for the Entry of A Temporary Restraining Order

08/13101 Notice of Filing

08/13/01 First Amended Complaint at Law

undated Appearance and Jury Demand for Theodore Stebbins

2.

J.

4.

5.

6.

7.

8.

84. 08i13/01 Transcript of Proceedings
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9. 08n7t0r Notice of Filing of Appearance and Jury Demand for Dean L. Buntrock,
Margaret Daley, Ronald Gidwitz and Arthur Hartman

10. 08/t7tjl Notice of Filing of Motion to Transfer Based on Case Filed in the Wrong
Division and on Relatedness

1 1. 08/17l0r Motion for Transfer Based on Case Filed in the'Wrong Division and on
Relatedness

12. 08117101 Notice of Motion

13. 08/t7tjl Defendant Terra Foundation for the Arts'Motion to Transfer This Matter
to the Presiding Judge of the Circuit Court of Cook County, Chancery
Division, for Reassignment to Judge Dorothy Kirie Kinnaird

t4. 08/t7tjI Attomey General's Motion to Transfer this Matter to the Chancery
Division and to Move to Consolidate this Case with a Related Prior
Pending Matter in the Chancery Division

15. 08t23t}r Emergency Motion to Strike Appearance and to Strike Unauthorized
Pleading

16. 08/24101 Order

17. 08/24101 Transcript of Proceedings before Judge Evans

18. 08/27101 Defendant Terra Foundation for the Arts'Reply in Support of its Motion to
Transfer this Matter to the Presiding Judge of the Circuit Court of Cook
County, Chancery Division, for Reassignment to Judge Dorothy Kirie
Kinnaird

19. 08t27tjr Notice of Filing of Reply Memorandum in Support of Motion to Transfer
to the Chancery Division

20. 08/27/0r Reply Memorandum in Support of Motion to Transfer to the Chancery
Division

2r. 08t27tjr Notice of Filing of Reply in Support of Motion for Transfer Based on Case
Filed in the Wrong Division and on Relatedness

Reply in Support of Motion for Transfer Based on Case Filed in the
'Wrong Division and On Relatedness

22. 08t27tjt
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STATE OF TLI,INOIS)
TRIËINAL) ss:

ÇOI]NTY ÕF COOK )

IN,IHËCIRCIIITÇOURT0FCÖÐKCOUNTY,TLLINOTS
COI]NTY DËPARTMENT - Li\W DIVTSTON

PAUL HAYES TUCKER, å Director of )

the Terra f'ounaation for the ArUÊ' )

iiiörin-ÍÈnnel a Director of the )

tãîiå--r;;"d;tiän- ior the Arrs ' aPd ¡

.ê,LAN K- SrrtresõÑ, ã' Director of the I
il;;*- Poundalion f or the Arts' )

Praintiffs , )

vÉ. 
r¿¡¡u ' )No' o1- L oo9l-1-2

DEAN BUNTROCK, a Director of the )"T;;;t-rãtt*¿"Èi-"n f or trhe Arts; )

RoNALD crnwitz,--* Ðirector 3f t}.e )

î;;; roundaeíån fo{ the Arte ¡ |
MARGARET DAiËt' â Director of the )

il;;;--Fã..'nai[ii,n roï the Arts; )

ARTI{ïIR HARTúÃÑ,. a -nirecf,or of t'he )

Terra Founaatiått tãt the 'Arts; )

STEPHA}TIE PÀõE MARST{ALL, à ÐiTECTOT)
of the f*rra-foundatíon of the )

ÀrtrË; THEoDónt STEBBINS, a Director)
of the rerrã Found'atiol for ehe )

Art,s ; JAIvIES 
^R-' - 

DONNELLEY ' an )

ïrãf íiãual, t"lRRsliar-r- FIËLD v ' an )

índívidual; 
-XAfifLBgì'T A' FOSTER' )

å"-i"ãividuar; RÖËERT s ' HAMÀDA' )

an indiviauãÍi "EPoryRrcK 
A' )

KRETIBIEL, âf, indivíd'ual-; )

THE TERRA T'Oii¡¡NATTOU FOR THE ARTS ' )

år-liiitoi* Ñot-For-ProfiÈ )

ötp;;;lio*," uruqEs-E:-RYAN' )

A,EtorneY ceåeiaT-ot rllinois; )

FLOYD D. 'PERKINS, Assietant' )

iiiit"i= atiotn"Y General ¡ )

WINSTON Ãë =tnÃWÑ' arr Tlf ínoís )

ä;;;;;;*r,iPl ána sTDLEY & AUsrrN' )

;;-iïirnoi-s Partr¿ershiP ' )

Defendant's' ---)pnõcsnnrNcs AUGUST 13 ' 2Oo1

MCCORKLE COURT REPORTERS, INC.
csf ãÃco. rl,LrNors - ( 312 ) ?63- o os2
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REPORT OF PRQCEEDINGS at the trial of

above-enfi[led cause before the Honorable

GARDNER, Judgre of eaid' Court' ofl the 13ch

August 2001 at the hour of 2¡00 Q'clock p

Reported bY

License No,
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Patricia L.

084-a03+1-1

2

MCCORKLE COURT REPOR:IERS, INC -

ci+ïcÀco, rrrrrrNors - (3r-2) 263-0052
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APFEARANCE.S:

CUMMINS & CRONTN, bY

MR. THOMAS C. CRONIN

1'7 west' Wacker Driwe, Suite 4900

Chicago, Illinois 60601

(31-2) s7B-0500

* ar¡d-

D.A,VID A. NOVOSELSKY & ASSOCTATES ' bY

MR - ÐAV]D A. NQVOSELSKY

12 O North T,aSal- Ie Ëtreet' ' Suite l-4 0 O

Chicago, IIlinoís 60602

(312)3+6-8930

on bèhåIf of the Plaintiffs '

QUTNLA.N & CRI STIÃ.M, LTD . , bY

MR. WILLIAM R ' QUINT'AN and

MR . JAI'IES R. CARROLL

30 North LaSalle Street, Suite 29oo

Chicago, lllinois 60602

(3ra)263-0900

On behalf of t'he Defendanfs

Dean Buntrock, Ronald Gidwitz'

Margaret DaleY å'nd

Arnbassador Hartrnan '
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McCORKIJE COURT REPORTERS ' INC '
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ÂPPEARANCES CONTINUED ;

STDLEY, AUSTTN, BROWN &, WOOD, bY

MR. gTEtrHEN C. CARLSON

10 South Dearborn Street

Chicago, IlIinois 60603

(3 12 ) 853 -77L7

- and-

TÁIINSTON 6c STRAWN, by

MR. SCOTT gZCILA and

MR . MARK M. HËATT^IOLE

35 West Wacker Drive
Chicago, Illinois 60601--9703

(3L2) 558-5137

On behalf of the Defendant

The Terra Foundatíorr For the e-rtË,

OFFTCE OF THE ATTORNHY GENERAI., bY

MR. FLOYD D. PERKTNS

l-00 !{est. RandolPh Streèt

Chicago, Illinois 6o6ol-

(312) er+-2s33

On behalf of the Def endarrts

r.Tames E. Ryan and Floyd D ' Perkine .
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MR. CÃ-R'LSON; Your Honor, I am Steve Carleon

from Sidley &. Austin. r got theee papêrs about two

minutes before

THE COtiRT: Let me a-sk you, can v¡e ÊEay off the

record jusf â minuLe?

MR . C.A,RÎ-.,SON: Sure, absolut,e1y.
(Discussion off Ehe record. )

MR" QUINLAN: William R. Quinlan and ,JameË

Carrofl on behalf of certain defendants.

MR. CARI-,SON: SEeve CarJ-son from Sidley, Austin
I believe on behalf of The Terra Foundation.

THE COURT: Änd pro sê, aren ' t you a party
now?

MR. CARLSON: Maybe .

MR. NOVO,SELSKY; You granted us l-eave t'o f ile,
THE COURT: Okay . Go ahead.

MR. SZOL,A: Yorrr Honolî, Scott SzoIa of
Winst'on & Strawn t'eckrnically hasn't been gerved

eiEher yèt, Éo we wil-l be in the same posiËion as

Sidley & ^ê,ustin.
MR. PERKINS : Floyd Perkirrs . f am à def endant

pro se and Assistant, Attorney General on behalf of

Lhe AEtorney General of I11ínois.
MR - HEATWOLE : Märk Healwole, Winsçon & SËråhrn .

McCORKI-¡E COURT REPORTERS , INC.
cHrcAco, rLLrNors - (312) 263-00s2
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MR. NOVOSEITSKY: I apologize, 'Judge.
'THË COURT: He assr-tmes everybody lcnows hÍm, but

give them your nåfne.

MR. NOVOSELSKY: David Novoselsky and Tom

Crorrirr f or plaint.if f s.

These are our rnoEions. And I giuess the

firsE I would onLy ask Mr- Quinlan, certain

defendantrs whích one, BitI, Ëo there is no

queet ion?

MR. QUINLANI WeII, if you wanE me to gro

ttrroug-h, I a.m representing Mr. llart.man, Mrs. Daley,

Mr. BunÈrock, Mr. Gidwitz. ^Ar¡d we are not at the

moment representing Miss Marsþral-l or Mr. Stebbins-

MR- NOVOSEI-,SKY: As a housekeepirrg matter. your

Honor, wê have

THE COURT: Let me before wÊ start indicåte

that this câse having been set for 2:oo o'clock, åÊ

the parties came in, we hrave had informal

discussions which precl.uded in opening r¡te had as a

remaining defendantsr attorney came in since the

shortagie of notice, nobody was essential-ly late

because everything was preEty much of emergrency.

And that I e what we have t'aIked.

A moment ago che ättornêyË, half a dozen

McCORKLE COURT RËPORTERS, fNC '
cHrc.âGo, ILLTNOTS - (312) 263-0052
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attorneyÉ jointly for the defendants went olrL to
discuss the possibiLiÈy of Ëome interim action âË

Êuggesfed hy t-he "o,rrit. rs that e faír statement?

MR. QUINLAN: Tha:t ' s f air .

MR. CARLSONI That's correct¡ your Honor. And

I could respond to ttlat suggiesEíon, your Honor

MR. NOVOSELSKYT I am Ëorry, unless there is
goíng Ea be an agreernent'

MR. CARLSON: I think there ís.
THE COURTT I said
MR^ CARLSöN: I tfrint there probably in essence

is an agreement, your llonÞr- we have represented

The Terra Foundation ,in the underlying lawsuit in
fronb of Judge Kinnaírd. And T think your llonorrs

eff-tLre-record questi:ons I think correctly poir¡ted

out that this piece af Iitigation probably sflould
be transferred back to thê Chief Judge to gÕ back

Ho ilud.ge Kirrnaird because it is fundament,ally thLe

same thing
But more importantly the motÍon for TRO

EhaE is up appårently seeks tö errjoin â board

meeEing f rom taking pl-äce tomorrow morning. l'Ie cä.n

cancel that board meeting so thaL Ít, doesnrt take
:

place tromorrow morningi.

McCORKLË COURT REPORTERS, ïNC.
CHICAGO, ILLTNOTS. (31?) ?63-0052
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None of us have had â chance to take a

look at Ehis first amended complaint, or maybe even

the origrinal complaint. None of us have had a

chance to look at' any det.aii- at the mot.ion for TRO.

so we wÍI} canceL the þoard meeLing for Eomorröt¡/.

So there is no need for any further action in thaE

respect r 1rour Honor

And I bhink aIFa aË the ëourt waÊ

suggestíng in your of f -the-record commertts, t,his is

a. case t'hat is rightful to be transferred to tLre

Chief 'Trrdge and tô be transferred back tÕ

.Tudge Kinnaird . She wi ] 1

THE COURT: Do You so Tnove ?

MR. CARLSON r I ao move, your llonor.

THE COURT: OkaY '

MR. NOVOSELSRY ¡ I l.ave no problem with your

Fuggëstion except aË fol-l-ôwÉ¡ I presume thaE the

agreemenÈ would be there woul-d be no meeting

echeduled unless and urrtil the mat.ter can be

presented to firet of all

THE COURT; ThaE would be thre entering of an

injuncLion. You have to have how many daysr

noti ce ?

MR. CÃRLSON: Five, five'business days'

IV]CCORKLE COURT REPORTERS, TNC.
crircA'Gö, TLLINOIg - (3r-2) 263-0052
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THE COURT: So that act,ual-ly t,here can't be any

meeging scheduled l-et's agree $/e can agree to

somet,hing, Lrrrt T cantt rul.e..

MR. CARLSON: we are símply canceling the

meeeing, yôur Hortor. There isnrt, any need.

TIIE COURT; And you wil"I have one within ten

days; is t.hatr agreeable? If you want' to ag'ree tÕ

that. I don't wanÈ Eo rule because then I exercise

Ëome juriediction'

MR. QUINITAN: I t,hink t,he shrort ansvrer is there

cannot be ä. meetirrg of the board of directors

witFrout f íve daye' business notice arrd car¡not

possibly take place before Monday.

MR. NOVOSELSKY: Except- therr we äre in a

position of , ã.s yorJ pointed ouL, your Horror,

rTudge rinnaird ís coming þaek from aþroad which is

a. phrase which permeates this caee on Monday. r

think it would be crr-re1 and Llnusual to have her

öome in the door and get hit over the head with

this,
I woul-d be willing to agree on behalf ot

my c]Íents that if there Ís an agreemenÈ to put

this over for at leasE a few days afEer

,Judge Kinnaird comes back, w€ would not Eake tÏ¡e

MCCORKI,E COURT REPQRTERS, INC.
cHrcAGo, rLLrNOI,S - (31-2) 263-0052
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Sent Byr CUMMINS & CBoNIN; 31 25780500; 14-Aug-01 12:31PM;

McCORKLE COURT REPORTERS, INC.
cr{rcAGo, TLLTNOTS - (3r-2) 263-00s2
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:14

l_5
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L7
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20

21-

)J

23

24

Pâge 11/15

posítion that
or thât Judge

ruling ^

there hae beer¡ a deniaL of injunctíon
Gardener Frae entered a subgEantive

I don't. want to prejudice your clients,
but I al-so don't wanE Ëo pllt 'Judge Xinnaird in the

position if the Chief .Tudge tranËfers ít, he may Õr

may not, to have 'Judge Kinnaird come back in on a

Monday morníng from Paris änd say, okay, Judge,

here is a hearing, Ietrs go.

MR. QUf NLA-I\T : Your Honor, f i rst. of al l , tfre

likelihood of anything taking place is almoat

nonexístent. Second of aIl, we Lrave already
stricken t.he meeting so threre ís nothing that's at
issue here. There j.s no eåse in controversy.

THE COURT: Ä'nd it couldn't be any sooller than

five daysr notice. If you had five daysr notice,
you wouldrr't be able to have it åny Éoonêr than a

week from Tuesday- Thrat.'s from thê time at Ehe end

of the day. I don't want Èo do anythÍng that
exercises something because t,hat would be trrrong. I
ã.m not af raid -

My understanding is that the meeting has

been cancel-ed. This being a quarter Ëc) 3:00, T

don't tTrink yorr can eonceivably hä.ve five buEineEs

10
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sent By: culuMINS & cÊoNlN; 31 25780500; 14-Aug-01 12;31PM; Page 12/15

1_

)
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E
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I
I
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11

t2

L3

T4

15

16

t7

t_8

19

20

2L

22

23

24

days which would be any cl-oser tó Tuesday-

I am g'oirlg' to suggest that you draw an

order up on your motion, I will sigrr it, it wi]I gö

to 'Judge Evaûs, You can correacg ,Judge EvanÉ

because Ehey don'L argue those þefore me. My

understanding of ä transÊer trhat it is really up to

the judge t0 make the ProvisÍon.
MR. NOVOSELSKY¡ What I would lÍke to do at

t hís point, your Flonor, i s at l- east enter eince the

cåÉë is stiIl before You, ät least errter and

conLinue our motion to fiLe the amended complaint.

I am r¡ot arking you Èo rule Qn ít since r am

THE COURT: T donrt think anybody cares. You

have it. You are 0n ä roJ.I. OkaY?

MR. NOVOSELSKY¡ And as far aË Ehe moEion for

the ïestïaining order, the court has

MR. CARLSON; It is moot becauEe þte have

cancel-ed t,he meeting.

MR. QUINLAN: You can withdraw it if you wanb,

THE cÖuRT: The emêrg:ency is moot'

MR. NOVOSELSKY: I could, why dÇn't vi¡e just

have the côurt find trhat it is moot.

THE COURT: Tt is moot. That's fine.

MR. PERKINS: .Iudge. for the record trom fhe

MCCORKLE COURT REPORTERS ' INC .

crrrcAGo, TLLTNOTS - (312i 263*O052
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Sent Byr CUIUMINS & CBoNIN; 31 25780500; 14-Aug-01 12:32PM; Pâge 1 3/1 5

I

I
1;

3

4

5

þ

7

I
I

t_0

11

L2

13

74

l_5

Tb

L7

l_8

L9

20

2L

1)

23

Attorney General, Floyd PerkinË . ,Judge, we obj ect

tô vefluê Trere Fo anything if Ehere ís åny kind

of prejudice
THE COURT: What, åre you worried about? I ä.m

sending it out sua sPontae.

MR, PERKINS: I understand, .Tudge. I am

just I don't want arry rulings by t'he court'

THE COURT: Where do you want the venLte, in

Springfield?
MR. PERKINST I just dontt wânt any rulings by

the court to be used as some prËjudice -

THE COURT; Well, I thought everybody heard me

since I raised iÈ sua spontae. Ãnd I only did you

f or ärl af terthougFrt ; didn ' t I ?

MR. CÄ'RLSON; You surê did, your Honor.

THE COURT: It doesnrt make sense to be Lrere .

So if yÕu rr¡ant to argue, f can end up dísagreeing '

But I Lotally agree with YÖu. okay?

MR. PËRKINS: Judge

THE COLTRT: I think the whoLe principle of
judicial econorny and good sense is you put it al"I

in one place. And T have always done that.

MR. NOVOSELSKY : Which r 1rolJï Honor, we mäy f ind

ourËelveË going back Lo squarê one in front of

MCCORKLE COUITT REPORTERS. ÏNC '
cHIC.A,GO, ItLTNOTS - (31-2) 263-0052
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Sênt By: CUIVIMINS & CHoNIN; 31 25780500;

,Tudge Kinrraírd while yo\t heard a Ftatement that we

were absolutely free tÕ file any LaweuiL h?e wanted

agaÍnË[ ariybody.

TI{E COURT; well, so far I am sending you hack

Eo Ehatr Ëquåre.

MR. NOVOSELSKY ¡ 'Tudge, you are guch a

wonderful persÇn to be in front of. I do¡r't want

E0 Leave.

TI{Ë COURT : We 11 , you arÊ al I wonderf ul . And

it is my loss having eight. of the firrest lawyers in

Â,merica ín front of me ând nöt have

MR. QUINLAN: On behalf of our clients vre

Ëure1y don't object Eo venue in front of your

llonor. Unfortunately you are probably correct, it

íËn't appropriate venue . Thar¡k you,

MR. NQVOSELSKY¡ Judge, I don't wänt them going

to Judge Evans and saying Judge Gardener says that

case should gcr back to
THË COURT: 4.11 right, T will say it,

Judge Gardener äs sua sponÈae haE suggested that

this cane go back. And yôu can quote me. Okay?

MR. NOVOSELSKY I That's fine.

THE COURT; I am not shy. All- right?

MR. SZOLA: Ihank You, YÕur Honor -

McCORKLE COURT REPORTERS, INC.
CIITC.AGO, ILITINOIS - (3L2) 263-0052

14-Aug-01 12;32PM; Pâge 14l15
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sent By: CUMMINS & 0F0NÏN; 31 25780500; 14-Aug-01 12:32PM; Page 1 5/1 5

THE COURT: T em rrot going to Çafl it which r
could do, I could do it. I just don't. T have

the right to calL it, and ít is not, ex parEÊ, But.

I woul-dnrt do it.
If he has a problem s¡íth having this go,

thåt-'s hris problem- f dÕn'È see any problem in
having it go there. And you wouLd be a deÌÍght in
my tif e. I would grow ol-der v¡ith you all . BUE it
would be the detight of my life. Sometime when aIJ

of you Çan get a new ca.Fe from the beginning, it
would be my pleasure to have you all here.

(whereupoû, f urther proceedírrge

in said cause were adjourned

sine die. )

McCORKLE COURT REPORTERS, INC .

cHICÀGO, rLr.rNOrS - (31-2 ) 253- 0052
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ORDEN. ccc-Nooi'

IN Tffi CIRCTJIT COTJRT OF COOK COT]NTY, ILLINOIS

/ì,ir -7-

Y ilr,i -i l, | ¿J ! v't( i i (,¡'
t(

¿

¡', I

v. NO. úi L Jrlt/.J

ùa r-^ ß^frr-rc (, ( î n t'

DOROTI{T BROWN, CLERK OF THE CIRCTIIT COTIRT OF COOK COIINTY, ILLINOIS

cc(ì-Nflôt- I <nM-r I t¿tl] t/Mt \ â¡oæÉÉr
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IN THE CIRCUIT COURT OF COOK COUNTY. ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

: / i.
.itt,r2i.^ 1 ...: I

NO. ,- ), /',t*".,'. ,,"..)'7 ,1, Ì
i 'r. , .: ,-l r .,, iï ,..i u 

'i];:oo.' 
t',., i:\'-frL

Defendants,

ORDER SETTING HEARING

This cause having come before the court on l.) ¡-- i:i';r':,, ¡?r" ,", î.5-

mot¡On for ,.,*".1 .- l:i {: 'i I {1 ,'*, i.¡!'ri tl ¡ , j 7 , due not¡ce having been given and

the court being fully advised in the premises, IT lS HERE Y ORDERED:

¡-¡;,"tf ,í¡: i¡fi',¡ ¡-/ I !'7 tã:". ' { F LíIP, Lld? ./

Any response to the motion shall be fifed by /4 l;i? ':2'"r "bco I

lF **Y
Any reply shall be filed by

The motion shall be heard on !;::' r:l¡;*f ;r 3.,*i;1a,¡"t i/' ','ç i 
'+"¡ in Room

,-o')^ ¿) ,) ! , Richard J. Daley Center before Judge
)t*tt 

t'¿ "7 "/J

As required by Cook County Circuit Court Rule 2.1(d). movant must providethe

court with copies of all memoranda and relevant pleadings. These courtesy copies shall

be delivered ,to Room 2005 chambers at least five court days prior to the hearing,.t
.., r-:' ,¿: lr' ãt )n+ / ; and

Pursuant to Rule 2.1(dl , failure to file a supporting or answering memorandum shall

not be deemed a waiver of the motion, or: a withdrawal of the opposition thereto, but shall

be deemed a waiver of the right to file the respective memorandum.

ENTER:
,}flJBffifi ruAÍ{.JIY[ A. I(i]ßÅfi

f{xjG i. ß äú0.f;
Atty No. " .- l

Name ;:¿i ' ;t j, :. :-.
Atty for .. 1. ;
Address , ¡,,!
City lZip i.* I -; , i:

ïelephone
" I '.-.r'

u'{^

Circuit rlor¡r'i. - l50g
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4

16di-003342



IN THE CIRCUIT COURT oF CooK coUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JUDITH
TERRA, a Director of the Terra
Foundation for the Artso and ALAN K'
SIMPSON, a Director of the Terra
Foundation for the Arts'

Plaintiffs'

DEAN BUNTROCK, a Director of the

Terra Foundation for the Arts,; RONALD
GIDWITZ, a Director of the Terra
Foundntion for the Arts; MARGARET
DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR
HARTMAN, a Director of the Terra

Foundation for the Arts; STEPHANIE
PACE MARSHALL, a Director of the

Terra Foundation for the Arts;
THEODORE STEBBINS, a Director of the

Terra Foundation for the Arts; JAMES R'
DONNELLEY' an individual;
MARSHALL FIELD V, an individual;
KATHLEEN A. FORSTER, nn individual;

ROBERT S. IIAMADA, an individual;
F.REDERTCK A. KREHBIEL, AN

individual; TIIE TERRA FOUNDATION
FOR TIIE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney
Genernl of lllinois; FLOYD. D' FERKINS'
Assistant Illinois Attorney General;

\ilINSTON &STRAWN, an Illinois
PartnershiP; and SIDLEY & AUSTIN, an

Illinois PartnershiP,

Defendants.

No. 01 L 009112

Judge Gardner

JURY TRTAL DEMANDED

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

EN

v

F/r F
Mo{or,,,"^** &=Ð

,o.9;'å1,8-¿00t_,,n oF¿iäcf,fW
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TO: See Attached Service List

PLEASETAKENOTICEthatonMonday,August13'2001at2:O0p'm''wewill
appear before The Honorable Sheldon Gardner, oi uny other judge sitting in her stead' in

noo* 2306,Richard J. Daley Center, Chicago, Iliinois, and then and there present

Plaintiffs' n*.rg.nry tutotion for the Entty õf u Temporary Restraining Order' a copy of

which is attached hereto and hereby served upon you'

Dated: August 13, 2001

David A. NovoselskY
NOVOSELSKY LAW OFFICES

Firm I.D. No. 24578

120 North LaSalle, Suite 1400

Chicago, Illinois 60602

Telephone: 3 I2)3 46 -893 0

Fax: (312)346-9453

Robert P. Cummins
Thomas C. Cronin
CTIMI\4INS & CRONIN, LLC
Firm iD No, 37288

77 West Wacker Drive, Suite 4800

Chicago, Illinois 6060 1

Telephone: (3 i 2)578-0500
Facsimile: (3 12)57 8-123 4

One of the Attorneys for

16di-003344
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IN THE CIRCUIT COURT OF COOK COIINTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JUDITII
TERRA, a Director of the Terra
Foundation for the Arts, and ALAN K'
SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs'

DEAN BUNTROCK, a Director of the

Terra Foundation for the Arts; RONALD
GIDWITZ, a Director of the Terra
Foundation for the Arts; MÄRGARET
DA,LEY, a Director of the Terra
Foundation for the Arts; ARTHUR
HARTMAN, a Director of the Terra
Foundation for the Arts; STEPHANIE
PACE MARSHÄLL, a Director of the

Terra Foundation for the Arts;
TIIEODORE STEBBINS, a Director of the

Terra Foundation for the Arts; JAMES R'

DONNELLEY, an indivídual;
MARSHALL FIELD V, an individual;
KATIILEEN A. FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEL, AN

individual; THE TERRA FOIINDATION
FOR THE ARTS' an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney
General of Illinois; FLOYD D. PERKINS,
Assistant Illinois Ättorney General;
WINSTON & STRAWN, an Illinois
PartnershiP; and SIDLEY & AUSTIN, an

Illinois PartnershiP,

No. 01 L 009112

Judge Gardner

JURY TRIAL DEMANDED

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

^l/qË6
ffiø te;ot
o/-Êifl8Fr&ycffrrA

Defendants.

EMERGENCY MOTION FOR TIIE ENTRY OF

A TEMPORÄRY RESTRAINING ORDER

I
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plaintifß paul Hayes Tucker, Judith Terra and Alan K. Simpson respectfully

request that this Honorable Court enter a Temporary Restraining Order enjoining

Defendants Dean Buntrock and Ronald Gidwitz, Margaret Daley, Arthur Hartman,

Stephanie pace Marshall, Theodore Stebbins, James R. Donnelley, Marshall Field V,

Kathleen A. Forster, Robert S. Hamada, Frederick A. Krehbiel, individually and as

Directors or purported Ðirectors of the Terra Foundation for the Arts, the Terra

Foundation for the Arts (the "Foundation"), 
'Winston & Strawn and Sidley & Austin

from doing any of the following acts or otherwise acting as follows for a period of ten

days or until further order of this Court:

RELIEF REOUESTED

1. From holding a Meeting of the Board of Directors of the Terra Foundation for

the Arts on August 14,2001or at any other time without prior notice to and the approval

of this Court;

Z. From approving the purported Minutes of the prior meetings of the Board of

Directors of the Terra Foundation for the Arts as heid on June 29,2001 and August 1,

2001;

3. From "ratifying" or seeking to agree, vote, consent to, or otherwise "tatify" at

the now-scheduled Meeting of the Board of Directors of the Terra Foundation for the

Arts for August 14,2001, or at any other time or in any other manner, the actions taken

by the purported Board of Directors of the Terra Foundation for the Arts at a meeting

held of said Board on August 1, 2001;

4. From "ratiffing" or seeking to agree, vote, consent to, or otherwise "talify" at

the now-scheduled Meeting of the Board of Directors of the Terra Foundation for the

2
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Arts for August 14,2001, or at any other time or in any other manner, the actions taken

by the purported Board of Directors of the Terra Foundation for the Arts pursuant to

"Resolutions adopted and authorizations" purportedly given at a meeting held of said

Board on August 1, 2001;

5. From advancing or agreeing to advance any funds of the Terra Foundation for

the Arts to Defendants or to counsel for Defendants for the defense of Defendants in the

present case, or otherwise advance or agree to advance any funds of the Terra Foundation

for the Arts to Defendants for the purpose of representing or advising Defendants;

6, From retaining, consulting with, or otherwise working with Defendants Sidley

& Austin and Winston & Strawn as counsel for the Foundation or any other parfy in the

present case, and from otherwise advancing or paying any further funds of the Ten'a

Foundation for the A¡ts to said law firms;

7. From making or purporting to make any Committee Appointments, adopting

any Banking Resolutions or otherwise acting to amend or modifu any existing monetary

or banking arrangements of the Terra Foundation for the Arts, canceliing any contracts,

or approving a.ny new contracts;

L From adopting or purporting to adopt any "conformed by-laws," or other by-

laws, and from amending any existing by-laws of the Terra Foundation; and

g. From paying, setting or agreeing to set any stipends for Directors of the Terra

Foundation for the Arts.

ARGUMENT

In order to obtain a Temporary Restraining Order, the moving party must show

this Court that there is no adequate remedy available at law, that in the absence of the

J
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order restraining certain actions, the moving party will suffer irreparable harm, and that

the moving party can demonstrate that there is a reasonable likelihood of a success on the

merits of the underlying cause of action. See Citizens Utilities Board v. O'Connor,116

Il1. App. 3d369,378, 451 N.E.2d 946 (z',d Dist. 1983). Plaintiffs respecttully submit that

not only can they satisff each and every one of these requirements, but further submit

that the entry of an order enforcing the status quo ante is required in the interests of

justice, in order to ensure the continuing viability of the Plaintiff Foundation which is

presently not being adequately protected by any non-partisan representative, and that the

entry of such an order is necessary to preserve the jurisdiction of this Court and the

Constitutional rights of the Plaintiffs.

Background

Defendants' illegal 'takeover' of the Terra Foundation for the Arts had its genesis

in a lawsuit frled by certain of the Defendant-Directors last year seeking to block the

efforts of the majority of the Board of Directors to move ahead with the mission of the

Foundation. These Defendants were later aided a¡d abetted in their efforts by the

Attorney General of the State of lllinois, who filed suit to assist them in frustrating and

perverting the Foundation's mission.

The goai of these lawsuits was to transform the Terra Foundation from an

institution intended by its Founder as a means to bring American Art to the attention of

the citizens of the United States and the world into a purely local museum, serving

Defendants' vision of confining the collection and the benefits of the Foundation to

Illinois and "Chicagoland." In order to do so, they planned to remove the existing

Board, drawn from the best possible sources throughout the United States and the rest of
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the world, and replace it with one controlled by Illinois residents and subject to the

rigorous control of the Attorney General of the State of lliinois.

The true mission of the Terra Foundation for the Arts, which Defendants

determined to thrust aside by their actions, may be found in its Articles of Incorporation:

"Build, etect, maintain, equip, manage, lease, and operate museums and

schools, both ìn the Unìted States ønd abroød, and all components

deemed advisable or necessary to provide space for these activities and

exhibitions. (Articles of Incorporation, August 26, 1994, emphasis

supplied.)

Defendants' newly-formulated mission was the antithesis of the true rnission of

the Foundation as set out above. The fact that the mission and purpose of the Foundation

were never intended to be limited to a purely 'local' venue was overwhelmingly evident

in the history of the Foundation and its collection.r Over the years that the Foundation

had maintained its headquarters in Chicago, it also maintained substantial portions of its

collection in other parts of the world including France. However, throughout its

existence, public attendance at the principal location of the collection of American Art

here in Chicago had been very poor. Indeed, it was estimated that the cost to the

Foundation of maintaining the collection at the Michigan Avenue was $5,000 per visitor'

This concern had been expressed on numerous occasions by Ambassador Tena,

the Founder and guiding spirit of the Foundation, before his death in 1996. Beginning in

lgg2, he moved a substantial portion of the collection that had been maintained at the

original museum site in Evanston and later on Michigan Avenue in Chicago to a site in

rryhile the collection of American Art is perhaps the best known component of
the Terra Foundation, it compromises 'only' $100 million in an endowment that also

comprised $210 million in cash and securities, and millions in real properfy, including

the Michigan Avenue museum site, all left to the Foundation upon Ambassador Terra's

death in 1996.

5
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Giverny, France, the rural home of Claude Monet. In 1996, he purchased a building in

Washington, D.C. to serve as an interim co¡porate headquarters for the Foundation and

commissioned an architect to draw up plans and obtain a zoning permit for a new facilify

to house the collection and the Foundation headquarters in Washington. Only his sudden

death in 1996 prevented him from completing his plans to move the Foundation and its

collection to Washington.

The Foundation was consumed with resolving various issues relating to

Ambassador Terra's estate between 1996 and 1998. Upon settlement of the Terra Estate

issues in late lgg8, the Board turned to consideration of a strategic plan for the future of

the Foundation. Various options to deal with the continuing poor attendance and other

issues were considered by the Board. Moving the Foundation was merely one idea out

of many under consideration.

None of these proposals had passed the stage of suggestions when Defendants

Gidwitz and Buntrock decided to file a lawsuit claiming that the other members of the

Board had breached their fiduciary obligations to the Foundation merely by considering

moving the collection from Chicago. Once these minority directors filed their lawsuit,

the Attorney General of the State of Illinois intervened to assist them.

The thrust of these consolidated lawsuits was to prevent the Foundation from

carrying out its mission as set forth above, and to change what had heretofore been a

private foundation serving its mission throughout "the United States and abroad" to one

which would restrict the Foundation to maintaining the collection (at the expense of the

Foundation but without public funds) within lllinois and subject to the control and

direction of the Attomey General of the State of Illinois, This new mission - and indeed
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what would be an entirely new Foundation - was to be created out of whole cloth by the

actions f,rled by the dissident directors and the Attorney General.

To further this new mission and set up this new Foundation, Defendants needed

time to gain control of the Board by coercing a majority of the remaining members of the

Foundation's board into accepting the dissidents' goals. Thus, after they filed these

Iawsuits, and realizing that the existing Board did not intend to go along with their

assault on the true mission of the Foundation, Defendants decided to avoid a prompt and

just resolution of the case. They sought instead non-binding mediation of the claims

raised in these lawsuits, convincing the Judge hearing those consolidated actions to stay

the time in which any answers, cross or counterclaims were to be filed pending the

resolution of that mediation. Defendants then engaged in a campaign to harass and

intimidate the majority of the then-sitting Board that opposed their assault on the true

mission of the Foundation

As will be set forth in the evidence to be presented in the case no\¡/ pending

before this Court, the Defendants and their aliy, the Attomey General, were successful in

this outrageous campaign. They managed to create a series of conflicts and launched a

barrage of threats and official "investigations"; and the Board was asked to vote on

,accepting' a settlement of the lawsuits only after a majority of the Board members were

unable to carry out their fiduciary obligations as a result of this campaign of intimidation.

The issue of settlement was also considered by the Board at a time when the Foundation

itself was not represented by independent counsel nor a representative other than one

disqualified by various conflicts from acting in the best interest of the Foundation.
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Having thus achieved their goal, Defendants asked the Court to enter a "Consent Decree"

and dismiss the case.

The Consent Decree

The "Consent Judgment and Order" (attached as an Exhibit to this Emergency

Motion) was entered on July 26,2AA1. It was entered over the vigorous objections of

plaintiffs, who were not permitted to file their counterclaims, and, most importantly, was

ostensibly entered as a "Consent Decree" without the consent of these Plaintiffs or a

lawfuliy qualified quorum of the Board, The order was entered by the Court only after it

specifically assured these Plaintifß that nothing in the Order barred Piaintiffs from filing

a separate lawsuit in place of the proposed cross and counterclaims or filing suit against

anyone else for the actions that now give rise to the present litigation. (See Buntrock v'

Terra Foundation, No. 00 CH i3859, Transcript of Proceedings Beginning at 4:30 p.m.,

July 24,Z00l at 133 ("The Court: You [to counsel for Paul Hayes Tucker, Judith Terra

and Alan K. Simpson] are free to file whatever lawsuit you want against whoever and

raise whatever allegations you want about that."))

The Meeting of August 1, 2001

On August 1, 2001, the Foundation's Board of Directors convened purportedly to

implement the directives of the so-called "Consent Judgment and Order" entered by the

Court on July 26,2007. Even though the notice for this August 1, 2001 meeting was

both procedurally and substantively defective and failed to comply with the requirements

of the Foundation's bylaws, some members of the Foundation's Board - namely,

directors Buntrock, Gidwitz, Arhweiler, Daley, Stebbins and Hartman - attempted to
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conduct business. Plaintiffs, directors Tucker, Terra and Simpson, objected to the

transaction of any business at the August i, 2001 meeting because of the procedural and

substantive defects in the notice. The plaintiffs moved to adjoum the meeting. That

motion was defeated.

During this improper August 1, 2001 Board meeting, the so-called "new board

members" - defendants James R.. Donnelley, Mershall Field V, Dr. Kathleen A. Forster,

Robert S. Hamada and Frederick A. Krehbiel - were summariiy "welcomed" to the

Board of the Foundation, although the Record of that meeting establishes that they were

not elected and no election of new members was held. Indeed, to date, the so-called new

directors have never been elected to the Board.

The Agenda for the August 1, 2001 meeting states that these "new board

members" were "elected June 29,2001, effective as of July 26,2001." However, despite

the clear requirements of the "Consent Judgment and Order" no such election ever took

place.

The "Consent Judgment and Order," entered by the Court on July 26, 2001, does

not explicitly nor implicitly "validate" any action taken on June 29,2001. It does not

acknowledge that any election of these o'new" Board members had akeady taken place.

In fact, the order provides to the contrary:

"The Foundation will add to its Board the following five Directors, each

of whom shall be elected to serve an initial term of four years and be

eligible for election to one additional four-year term."(Emphasis

supplied.)

On August 1,200!, misinterpreting the limited scope of the "Consent Judgment

and Order" entered by the Court on July 26,200I, Defendants began to act as if they

constiturted a lawful majority of the Board of the Foundation and as if they had been
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given control of the Foundation by the Court. All that was entered on July 26, 2001 was

a "Consent Judgment and Order." Plaintiffs did not consent to the entry of that order and

are not bound by its terms.

At the conclusion of the mediation, certain of the parties decided to agree to

o'consent" to a "resolution" of the case which favored their position, and asked the Court

to enter a Consent Decree and dismiss that case. That order was entered over the

vigorous objections of these Plaintiffs, who pointed out, tnter alia, that they had not

"consented" to the "Consent Decree," and had been barred from filing the counterclaims

and cross-claims that would have allowed that Court to protect the individual Plaintiffs

and the Terra Foundation, its mission, and its considerable assets. The Court specifically

assured these Plaintiffs that nothing in the Order barred Plaintiffs from filing a separate

Iawsuit in place of the proposed cross and counterclaims or filing suit against anyone else

for the actions that now give rise to the present litigation. ((See Buntrock v. Terra

Foundation, No. 00 CH 13859, Transuipt of Proceedings Beginning at 4:30 p.m., July

24,2001 at 133 ("The Court: You [to counsel for Paul Hayes Tucker, Judith Terra and

Alan K. Simpson] are free to file whatever lawsuit you want against whoever and raise

whatever allegations you want about that.")).

In short, the Court recognized that its order was not to be construed as binding on

Plaintifß nor barring them from filing this or any related lawsuit to vindicate their

position and protect themselves and the Foundation. The so-called "Consent Judgment

and Order" merely acknowledged the rights of the plaintiff-directors and the Attomey

General to resolve their own "dispute" and to consent to drop their lawsuit against these

Plaintiffs. Accordingly, the order is binding only as to the parties that consented.
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The Court in the prior case recognized that it had not "resolved" any issue of law

or fact then before it, nor could it do so as part of a "Consent Decree" to which the

defendants in the case before it had not only failed to consent to, but where they had not

been allowed to file any responsive pleadings or cross and counter actions. Moreover,

the Court declined to make any findings of law or fact when invited to do so, and simply

dismissed the then pending iawsuit with a virtual invitation to these Plaintiffs to file this

cause of action to resolve the issues that had been raised - but never addressed - in that

case.

The Proposed August L4, 20Al Meeting

Defendants' recognition of this fatal flaw in their ongoing conduct is clear from

the Agenda for the August 14th meeting. (See the Agenda for the August 14th meeting,

attached as an Exhibit to this Motion,) This meeting was scheduled only after Plaintiffs

f,rled the present cause of action and pointed out all of the defects in the actions of

Defendants, both before and following the entry of the "Consent Judgement and Order"

of July 26,200L Defendants huniedly scheduled the August 14th meeting to attempt to

correct their misconduct as reflected in the complaint.

The first item on the Agenda is "Ratification of Actions taken by the Board at

August 1, 2001 Board Meeting. (Resolution Attached.)" The next item is the

"Ratification of Actions taken by the Board, officers and agents of the Foundation

pursuant to Resolutions adopted and authorizations given at August I, 2001 Board

Meeting. (Resolution Attached.)"

In other words, recognizing that there had been no election of Directors and/or

Officers at the August 1, 2001 meeting of the Board, and as this failure was now the
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subject of the present lawsuit, the Board (in a notice sent out by the non-elected

"Chairman," Mr. Field) is attempting to retroactively "ratiff" its actions cauied out on a

prior date by persons who were never elected to the Board. These individuals were never

in a position to vote for or accept an office on the Board based on their non-election on

August 1, 2001 or at any time before or after that date. They cannot be retroactively

"elected." Neither may the Board now conduct business nor vote through the fiat of the

very "non-elected" directors who have been acting without lawful authority since the

non-election of Directors and Officers on August 1,2001.

Of course, as neither Mr. Field nor any of the other "new" Directors were ever

elected as a director or off,rcer of the Terra Foundation for the Arts, all of the other

actions taken on August 1, 2001 through their'ovotes" were ineffective. These actions

surely cannot now be "ratifled" by the votes of those individuals who are still neither

officers nor directors of the Foundation.

Stated simply, Defendants cannot now attempt to "ratiff" their prior actions in the

absence of a valid election - oÍ any electíon at all - on or before August 1, 2001. They

cannot "amend" or adopt by-laws for a foundation through the votes of non-elected

directors. Indeed, they cannot take any action whatsoever nor purport to act as the Board

of the Foundation based on this rather fundamental - but just as fundamentally flawed -
o'oversight," Since they were never elected, they cannot "retroactively" attempt to

"rati$" anything - they lack the po\iler and authority to do anything for, on behalf of, or

in the name of the Terra Foundation for the Arts.
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Why Injunctive Relief Is Required

What is presently before this Court reflects that there \¡/as no election of Directors

or Officers of the Terra Foundation for the Arts on August 1,2001,. Plaintiffs have filed

suit before this Court attacking the right of Defendants to serve in this capacity now or in

the future, based on the issues raised in these pleadings. They have pointed out to this

Court that the Plaintiffs and the Foundation are in danger of substantial harm if

Defendants are permitted to act to firustrate the mission of the Foundation, and fear that

Defendants continued and illegal o'control" of the Foundation threatens its mission and its

assets, both financial and the priceless works of American Art that Ambassador Terra

labored to build and preserve for the world, not simply for the City of Chicago and the

State of illinois.

Facing this lawsuit, and realizing that they have miscarried their efforts to seize

control of the Foundation, Defendants are now scrambling to try to correct the errors they

committed before and, most significantly, after July 26,2001. Having failed to hold a

valid election of Directors and Officers on August 1, 200i, and as "new" directors have

no standing to act absent such an election, they have scheduled the August 14th meeting

to "rati$" their misconduct.

This Court must intervene and stop this imminent and grave threat of harm to the

Plaintiffs, the Foundation, and its priceless and irreplaceable assets. Defendants propose

to o'ratiff" their non-election by voting to retroactively correct these fatal defects. They

propose to rewrite minutes of August 14,2001, and to transform their non-election by

this means. Once they do so, they will continue to act as if they were the duly-elected

Board, enter into contracts, dispose of the property of this Foundation, and alter its
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mission, all without ever having been elected as Directors nor validly-selected as

Officers!

This Court must restrain the August 14th meeting and restrain Defendants from

taking the actions they propose as set forth in the Agenda. There is no adequate remedy

at law that will suffice to protect Plaintiffs and the Foundation. If Defendants are

allowed to meet, "ratify" their non-election, and then dispose of the assets of the

Foundation and run its affairs as if they had been properly elected and were properly

pursuing the proper mission of the Foundation, no amount of monetary damages will

suffice to replace the irreplaceable core of American Art that is the heart of the Terra

Foundation;

The ineparable harm that Plaintiffs and the Foundation will suffer if Defendants

are allowed to "ratify" their existing misconduct and perpetuate their usurpation of the

Foundation is equally evident. In addition to potential loss to the core collection,

Defendants decisions regarding "contracts" and agreements to "loan" out the collection

or to merge or otherwise dilute the value of the collection, without regard for the

potential of a nationwide or worldwide venue for its display, would cause irreparable

damage to the Foundation and its mission. Absent their lawful election and the

opporfunity for this Court to determine if Defendants conduct and intentions are

consistent with the mission and governing documents of the Foundation, the potential for

such harm cannot be calculated.

And, the fact that Plaintiffs have a likelihood of success on the merits is self-

evident from the actions taken by Defendants in response to the filing of this lawsuit.

Defendants were never elected to the Board of the Terra Foundation. They now propose
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to retroactively "ratifu" their non-election by a vote of these same non-elected Directors.

They also propose to continue to act as if they were the duly-elected Board of the

Foundation, and dispose of its assets and its funds despite their clear lack of the power

and authority to do so because of the fatal flaw that rurderlies their position.

Finally, it should be noted that this Court can, and must, act to protect its own

jurisdiction. Plaintiffs have filed a complaint seeking, inter alia, injunctive relief.

Alerted to the illegality of their prior conduct, Defendants propose to hold a meeting to

retroactively "ratify" that conduct. Plaintiffs respectfuliy submit that this Court must act

to preserve the status quo, and restrain Defendants from acting to deny this Court the

chance to consider the issues presented in this case and, after it has heard evidence to

resolve this case on the merits.

CONCLUSION

For the foregoing reasons, Plaintiffs Paul Hayes Tucker, Judith Terra, Alan K.

Simpson, and the Terra Foundation for the Arts, an illinois Not-For-Profit corporation

("Foundation"), respectfully request that this Honorable Court enter a Temporary

Restraining Order enjoining Defendants Dean Buntrock and Ronald Gidwitz, Margaret

Daley, Arthur Hartman, Stephanie Pace Marshall, Theodore Stebbins, James R.

Donnelley, Marshall Field V, Kathleen A. Forster, Robert S. Hamada, Frederick A.

Krehbiel, individualty and as Directors or purported Directors of the Terra Foundation

for the Arts, the Terra Foundation for the Arts, Winston & Strawn and Sidley & Austin

from doing any of the following acts or otherwise acting as follows for a period of ten

days or until further order of this Court:
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1. From holding a Meeting of the Board of Directors of the Terra Foundation for

the Arts on August 1,4,200I or at any other time without prior notice to and the approval

of this Court;

Z. From approving the purported Minutes of the prior meetings of the Board of

Directors of the Terra Foundation for the Arts as held on June 29,2001 and August 1,

2001;

3. From "ratiffing" or seeking to agree, vote, consent to, or otherwise "ratify" al

the now-scheduled Meeting of the Board of Directors of the Terra Foundation for the

Arts for August !4,200!, or at any other time or in any other manner, the actions taken

by the purported Board of Directors of the Terra Foundation for the Arts at a meeting

held of said Board on August 1, 2001 ;

4. From "ratifying" or seeking to agree, vote, consent to, or otherwise "ratiff" at

the now-scheduled Meeting of the Board of Directors of the Terra Foundation for the

Arts for August 1.4,2001, or at any other time or in any other manner, the actions taken

by the purported Board of Directors of the Terra Foundation for the Arts pursuant to

"Resolution adopted and authorizations" purportedly given at a meeting held of said

Board on August 1,2001;

5. From advancing or agreeing to advance any funds of the Terra Foundation for

the Arts to Defendants or to counsel for Defendants for the defense of Defendants in the

present case, or otherwise advance oï agree to advance any funds of the Terra Foundation

for the Arts to Defendants for the purpose of representing or advising Defendants;

6. From retaining, consulting with, or otherwise working with Defendants

Sidley& Austin and Winston & Strawn as counsei for the Foundation or any other parly
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in the present case, and from otherwise advancing or paying any further funds of the

Terra Foundation for the Arts to said law firms;

7, From making or purporting to make any Committee Appointments, adopting

any Banking Resolutions or otherwise acting to amend or modify any existing monetary

or banking arrangements of the Terra Foundation for the Arts, cancelling any contracts,

or approving any new contracts;

8. From adopting or purporting to adopt any "conformed by-laws", or other by-

laws, and from amending any existing by-laws of the Terra Foundation for the Arts; and

9. From paying, setting or agreeing to set any stipends for Directors of the Terra

Foundation for the Arts.

Plaintiffs also request such other relief as this Court shall deem just and

appropriate.

Respectfully submitted,

PAUL HAYES TUCKER, JUDITH
TERRA, ALAN K. SIMPSON and THE
TERRA FOUNDATION FOR THE
ARTS

Robert P. Cummins
Cummins & Cronin, LLC
77 V/est Wacker Drive, Suite 4800
Chicago,IL 60601
Telephone : (3 12) 606-8605
Fax: (312) 578-1234
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K. Chris Todd
Neil M. Gorsuch
David E. Ross
John H. Longwell
Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
Telephone : (202) 326-7 900
Fax: (202) 326-7999

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Berrrhard,

McPherson & Hand
901 15th Street, N.W., Suite 700
Washington, D.C. 20005
Telephone : (202) 3 7 1 -6000
Fax: (202) 371-6279

David A. Novoselsky.
Novoselsþ Law Offices
120 North LaSalle Street, Suite i400
Chicago, Illinois 60602
Telephone (3 12) 3 46-8930
Fax (312) 346-9453
Attorneysfor Pløíntffi

ovo
Attomey No. 24578
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rN TIIE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JUDITH
TERRA, a Director of the Terra
Foundation for the Arts, and ALAN K'
SINIPSON, a Director of the Terra
Foundation for the Arts,

Plnintiffs,

DEAN BUNTROCK, a Director of the

Terra Foundation for the Arts,; RONALD
GIDWITZ' a Director of the Terra
Foundation for the Arts; MARGARET
DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR
IIARTMAN, a Director of the Terra
Foundation for the Arts; STEPHANIE
PACE MARSÍIALL, a Director of the

Terra Foundation for the Arts;
THEODORE STEBBINS, a Director of the

Terra Foundation for the Arts; JAMES R.

DONNELLEY, an individual;
MARSHALL FIELD V, an individual;
KATHLEEN A. FOSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEL' an

individual; THE TERRA FOUNDATION
FOR THE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN' Attorney
General of lllinois; FLOYD. D. PERKINS'
Assistant Illinois Attorney General;

\ilINSTON &STRAWN, an Illinois
Partnership; and SIDLEY & AUSTIN, an

Illinois PartnershiP,

Defendants.
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CIRCUIT COURT OF COOK COLINTY, iLLiNOIS
COLINTY DEPARTMENT, CHANCERY DIViSION

DEAN L, BUNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the A¡ts,

Plaintiffs,

vs

JUDITH TERRA, a Director of the

Terra Foundation for the A¡ts, PAUL
HAYES TUCKER a Director of the

Terra Foundation for the Arts, ALAN K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTAII
MICHAELi and the TERRA
FOUNDATION FOR TIIE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants

Ti-IE PEOPLE OF TFIE STATE OF
ILLINOIS ex rel. IAMES E. RYAN,
Attorney General of Illinois,

P I ai nt iff-Interveno r,

VS

JUDITH TERRA, a Director of the
Tena Foundation for the A¡ts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLINDATION FOR T}IE ARTS,
an Illinois Not-for-Profrt Corporation,

No. 00 CH 13859
Judge D. K. Kinnaird
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the first instance,

Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, ex rel. James E. Ryan, Attorney General of illinois, the Terra Foundation for the Arts
(the "Foundation") having moved for judgment on the pleadings, defendants Sen. Alan Simpson,

Dr. Paul Tucker and Mrs. Judith Terra having frled a verified answer to the complaints by leave

of Court on July 24,2001, and defendant Mr. Naftali Michaeii having frled a verif,red answer; the

plaintiffs Mr, Dean Buntrock and Mr. Ronald Gidwitz, the Foundation and the lllinois Attorney
beneral having reached an agreement to settle this dispute pursuant to Mediation ordered by this

Court, it is hereby ORDERED as follows:

L This Court has personaljurisdiction over the parties and the subject matter of
these actions.

Z. Plaintiffs Mr, Buntroch Mr. Gidwitz, the Iliinois Attorney General and the

defendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions. To that end, the PlaintiffDirectors and the People of the

State of Illinois hereby release and discharge the Terra Foundation for the Arts, its ofÏtcers,

directors, agents and employees, and the Foundation hereby releases and discharges the Ptaintiff
Directors and the People of the State of Illinois from any and all claims and obligations of any

kind or nature raised in or related to the matters raised in this lawsuit, whether in pleadings,

motions or argument, other than those obligations set forth herein.

3. For at least fifty years from the entry of this Order, the Foundation shall remain an

Iilinois corporation, maintain its principal offrce in, and have its corporate headquar'cers in

Illinois, For at least frfty years from the entry of this Order, the Foundation shall also maintain

its books and records in lliinois, which shall be available to the Attorney General of Illinois for
inspection during normal business hours upon reasonable advance notice to,the Foundation.

4. The Foundation shail conduct its affairs in accordance with its A¡ticles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S, and

abroad) and the laws ofthe State of illinois and act consistently with these undertakings. The
Foundation remains free to determine how best to achieve its goals, including (without
limitation) where and to whom to make grants.

5. For at least fifty years from the entry of this Order, the Foundation shall maintain

and exhibit the Tena Collection of American A¡t ("the Collection"), either by itself or tiuough
partnerships or arrangements with other institutions, in the Chicago metropolitan area, If at any

time thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an lliinois corporation or to cease maintaining its principal offtce, corporate headquarters

and books and records in lilinois, it shall first give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or after the end of
such frfty-year period. Nothing herein shall be deemed to interfere in any way with the Afiorney
General's abiiity to take whatever action he or she deems appropriate in response to receipt of
any such notice, The Foundation shall remain free to manage the Collection as it deems

appropriate including to provide art for dispiay in Giverny, France, and for special exhibits and
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programs and for scholarly use, to make loans and to acquire works for, and de-accession works

i'rom, the Collection, Nothing herein shail be deemed to interFere in any way with the

Foundation's ability and freedom to continue to conduct its activities, operations and programs in

Giverny, France, which ability and freedom the lllinois Attorney General specif,rcaiiy

acknowledges and agrees to,

6. The Foundation shall amend its By-Laws to:

a. expand the Board by August 1, 2001, to include hfteen members (except

that for the frrst year the Board may include up to si>teen members),

b. institute initiai staggerqd terms of one, two, three and four years for all

Directors with subsequent terms of four years each, and each of the fifteen

Board members shall be elected to a term of one, two, three or four years

as the Board determines appropriate for each Director elected, subject to

the requirement that each of the frve new Directors serve an initial term of
four years; and

c. establish term iimits for ali Directors, with no member serving more than

eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenty-five years from

entry of this Order, a majority of the Board positions be at all times held by residents of illinois,
with the exception that until the 2002 Annual Meeting or December 3 I, 2002, whichever occurs

frrst, frfty per cent of such Board positions shallbe held by Iliinois residents.

L A.ll cun'ent members of the Board of Directors wili serve only until the 2002

Annual Meeting and will not be eligible to stand for election to the Board of Directors at anv

time thereafter,

g. The Foundation will add to its Board the flollowing five Directors, each of whom

shall be elected to serve an initial term of four years and be eligible for election to one additional

four-year term:

10.

Directors,

a. James R. Donnelley

b, Marshall Field V

c. Dr. Kathleen A. Foster

d, Prof. Robert S, Hamada

e. Frederick A. K¡ehbiel

The new Chairman of the Board shall be chosen from among the frve new
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I i. As soon as practicable after the new Directors have taken ofÏice, new ofïicers and
committee heads shall be elected, The new Executive Committee shall be composed of the
newly elected ofïicers and committee heads. The new Strategic Planning Committee shall
include Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to
negotiate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incun'ed by the Foundation's Directors in connection
with this lawsuit, as determined by the Court, shall be paid by the Foundation,

13. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom
specif,rcally denies any wrongdoing or liability, The Court retains jurisdiction over the actions
and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order
and for such further orders and directions as may be necessary or appropriate for the construction
and effectuation of this Consent Judgment A¡d Order.

1.4. The Plaintiff Directors, the Anorney General, and the Foundation agree to the
mutuaily-acceptable press release attached as Exhibit A" and agree that no other pubiic statement
shall be made by the PlaintiffDirectors, the Attorney General orthe Foundation or any of their
aftorneys, agents or employees on theirbehalf regarding the Litigation, the mediation orthe
seftlement.

ENTERED:

DATE:
eD vKi e Kinnaird f, ,Jfr4 4,
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Plaintiff-Directors of the Terra Foundation

Dean L. B

D

The Terra Foundation for the Arts, an

Illinois Not-for-Profit Corporation,
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Date:
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Attorney General of lliinois
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Date:

By

Print Name:
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Date
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Plaintiff-Directors of the Terra Foundation

Dean L, Buntrock

Date

Ronald L. Gidwitz

Date

Attorney General of iilinois

By
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Date Lt

The Terra Foundation flor the Arts, an

Illino is Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name:

Date
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Plaintiff-Directors of the Tera Foun'ladon

De¿¡ L. Bunf¡o ck

Dete

Ronald L. Gdwitz

Dsfc:

Attorney Gcneral of IilÍnoiu

B

?rint Name:

Date:

The Tcrra Foundation for the.ArLs' ¿h

Illinoi s Nor-for-Proflt C orporuioo-
pursuant to resolution pa.gsed by its
Board ort dun ¿ 20Õ t
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EXIIIBIT A

JOINT S RELEASE Te B IINTROCK et. al. v. TERRA F''OUNDA ON. et al

The ptaintiffs and the Eoundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra

Foundation's coliection for no less than 50 years, The Foundation will continue to manage its

affairs, to operate its museum and programs in Giverny, France, and to promote understanding of

and appreciation for American art, The Attomey General is satisfred that the settlement upholds

the inìårests of the people of the State of Illinois, The plaintiffs and the Foundation are pleased

that a settlement could be reached

The plaintiffs and the Foundation have agreed to let this statement stand alone.

No further statements are to be made'

CHI :13{899v1
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CERTIFICATE OF SERVICE

The undersigned certifies that he caused a true and accurate copy of the foregoing

Notice of Emergency Motion and Emergency Motion for Entry of a Temporary

Restraining Ordãr to be served on the pãrtiei listed below via úand delivery on this 13tr'

day of August, 2001 .

V/illiam R. Quinian
James R. Carroll
John F. Kennedy
William J, Qurinlan

QunILAN & Cnlsru.v, LrD.
30 N. LaSalle Street, 29'l'Floor
Chicago, iL 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser

Slnl.pv Ausrnv BRowN & Wooo
Ten S, Dearborn Street

Chicago, IL 60603

Kimball R. Anderson
Mark M. Heatwole
Wr¡qstoN & Srnewu
35 West Wacker Drive
Chicago, IL 60601

Floyd D. Perkins
Barry S. Goldberg
Assistant Attorney General &

Bureau Chief of Charitable Trusts
100 W. Randolph Street
3'd Floor
Chicago, IL 60601

David A. Novoselsky
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È

IN TIIE CIRCUIT.COURT OFTGOOI(
COUNTY DEPARTMENT' LA

PAUL HAYES TUCKER, a Director of the

Terra Foundntion for the Arts, JUDITH
TERRA, a Director of the Terra
Foundation for the Arts, and ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts,; RONALD
GIDWITZ, a Director of the Terra
Foundation for the Arts; MARGARET
DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR
HARTMAN, a Director of the Terra
Foundation for the Arts; STEPHANIE
PACE MARSHALL,, a Director of the
Terra Foundation for the Arts;
TI{EODORE STEBBINS, a Director of the

Terra Foundation for the Arts; JAMES R.
DONNELLEY' an individual;
MARSHALL FIELD V, an individual;
KATHLEEN A. FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREI{BIEL, AN

individual; THE TERRA FOUNDATION
FOR THE ARTS, an lllinois Not-For-Profit
Corporation; JAMES E. RYAN' Attorney
General of Illilrois; FLOYD. D. PERKINS'
Assistant trtrlinois Attorney Genenal;
WINSTON &STRAWN, att Illinois
Partnership; and SIDLEY & AUSTIN' an

Illinois Partnership,

Defendants.

No. 01 L 009L12

Judge Gardner

JURY TRTAL DEMANDED

)
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)
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)
)
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)
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)
)

)
)

)

)
)
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To: See Attached Service List

NOTICE OF FILING
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" : PLEASE TAKE NOTICE that on Monday,,{ugus,t, i3, 2001, we shall ftle instanter

plaintiffs, rirst Arnended cåmplaint At Law with tÍre ciróuit court of cook county, Illinois, át

the Emergen"y Heãring r.ir.duled for 2:00 p,m., August 13, 2001' A copy of such-First

Amended-Complaint At Law is herewith served upon you'

Dated: August 13, 2001 Respectfully submitted:

PAUL HAYES TUCKER, ALAN K. SIMPSON,

and JIIDITH TERRA

One of their Atto

David A. NovoselskY
NOVOSELSKY LAW OFFICES

Firm I.D. No. 24578
120 North LaSalle. Suite 1400

Chicago, Illinois 60602

Telephone: 3 12)346-8930
Fax: (312)346-9453

Robert P, Cummins
Thomas C. Cronin
CIIMMINS & CRONIN, LLC
Firm ID No, 37288
77 V/est Wacker Drive, Suite 4800

Chicago, Illinois 60601

Telephone: (3 1 2)578-0500
Facsimile: (3 12)57 8-123 4
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IN THE CIRCUIT COURT OF'COOK
COUNTY DEPARTMENT, LA

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JUDITH
TERRA, n Director of the Terrn
Foundation for the Arts, and ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

DEAN BUNTROCK, a Director of the

Terra Foundntion for the Arts,; RONALD
GID\ryITZo a Director of the Terra
Foundation for the Arts; MARGARET
DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR
HARTMAN, a Director of the Terra
Foundation for the Arts; STEPHANIE
PACE MARSHALL, a Director of the

Terra Foundation for the Arts;
TIIEODORE STEBBINS, a Director of the

Terra Foundation for the Arts; JAMES R'
DONNELLEY, an individual;
MARSHALL FIELD V, an individual;
KATIILEEN A. FOSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERTCK A. KREIIBIEL' AN

individual; THE TERRA FOUNDATION
FOR THE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney
General of Illinois; FLOYD. D. PERKINS,
Assistant Illinois Attorney General;
WINSTON &STRAWN, an Illinois
Partnership; and SIDLEY & AUSTIN, an

Illinois PartnershiP,

COUNTY,.LLINOI,$:¡ / *, __wDrvrsroN' ;i".i-#-,:.1,
?Ct)! ÅtJÍi t^ 

.*;¡

, 
c1,î:r,[r/r- ri,!^ 

Ftr t¡: fig

Jruilfi,n-
'i'itr l:'r:ì\\\.., ..., j t !;- ,;:¡,,1; ¿,,¡*
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No. 01 L 009112

Judge Gardner

JURY TRTAL DEMANDED

Defendnnts.

F'TRST MENDITD C MPLAINT AT LAW

Plaintiffs Paul Hayes Tucker, Judith Terra and Alan K. Simpson complain of the

1
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Defendants Dean Buntrock and Ronald Gidwitz; Margaret 'Daley' A¡thur Hartm4r't' 
''i-].. .-

Stephanie Pace Marshall, Theodore Stebbins, James R' Donnelley, Marshalll Field V'

Kathleen A. Foster, Robert S. Hamada, Frederick A' Krehbiel, James E' Ryan' Floyd D'

Perkins, the Terra Foundation for the Arts ("Foundation"), winston & strawn and Sidley

& Austin as follo'uvs:

Preliminarv Statement

1, Through this action, Plaintift's Paul Hayes Tucker, Judith Terra and Alan K'

simpson seek to vindicate both the mission of the Foundation and the intent of its

founder Daniel J. Terra, The plaintiffs complain that certain directors of the Foundation

are irreconcilably conflicted and have willfully and wantonly breached their fiduciary

obligations by pursuing a course of action antithetical to the best interests of the

Foundation and inconsistent with both the purpose of the Foundation and the clearly

expressed intentions of its founder. These breaches of fiduciary duty were aided by - and

even induced by - the illegal conduct of the Illinois Attorney General and his assistant'

Indeed, as we set out more fully below, the improvident conduct of the Attorney General

not only induced breaches of frduciary duty but constitutes an unlawful deprivation of the

Foundation's property without due process of law and an unlawful deprivation of the

Foundation,s rights to freedom of speech. The Foundation's interests have been further

compromised by the conflicted interests of several Directors and various counsel who

purported to, but did not, represent and counsel the Foundation free of improper influence

z. The plaintiffs have been unlawfully denied the opportunity to bring these claims

in other litigation. As a result, this case is filed to secure relief - a declaratory judgment,

injunctive relief and damages - in order to halt the perversion of the Foundation's

2
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missîon which has beenthe direçt'result of the defendantsl c-onducl' r.?:-l

Nature of the Case

3. On June Zg, Z}OI,the Board of Directors of the Terra Foundation for the Arts, by

a conflicted majority, voted to accept a settlement of this litigation that would chain the

Foundation to Chicago for 50 years and install a majority of lllinois residents on its

Board. As the dissenting board members stated before the vote, this acquiescence to the

extraordinary intrusions by the State of lllinois into the Foundation's affairs was ultt"a

vires and an utter abdication of the Board's fiduciary responsibilities. Yet six board

members, some with personal conflicts, none acting in the best interests of the

Foundation, chose to vote in favor of a proposal that-if allowed to stand-will do

violence to the clear vision of an American philanthropist and set a chilling precedent for

all not-for-profit corporations'

4. The Foundation's existing bylaws, written under the direction of the founder

Daniel J. Terra, encourage the world-wide dissemination of its art and the artistic

accomplishments of American artists. Yet six Board members voted to impose parochial

new rules that would prevent the Foundation from moving across state boundaries'

prec|-rcle it from displaying its collection permanently outside Chicago, force it to

relinquish control of its assets to another Chicago-based museum, and pack its board with

native sons instead of seeking out the finest art experls worldwide. None of these

restrictions were ever envisioned by Mr. Terra; indeed, they are antithetical to the

Foundation's charter and its founder's demonstrated intentions'

5. Earlier litigation and a mediation process compromised by conflicts of interest

became a vehicle for a power grab by the Attorney General of the State of Illinois and

J
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Assistant,Att-orney General Floyd D, Ferkins, .who is charged with enfo¡cing the state's -,

charitabie insiitution laws. Through threats of investigation and legal action-including

the threat of suing pivotal board members - Perkins has used his official powers to

compromise and conflict certain members of the Foundation's Board of Directors such

that the Foundation's right of self-governance, its right to control its own assets, and its

right to freedom of speech have been effectively nullified. The Attorney General's

conduct has unlawfully interfered with the conduct of the Foundation, a private not-for-

profit corporation, through a pattern of harassment, threats and acts of intimidation under

color of law, which has deprived and threatens further to deprive Plaintiffs of (l) their

freedom of speech, in violation of the First Amendment; (2) their property without due

process of |aw, in violation of the Fourteenth Amendment; and (3) rights under the

commerce and contracts clauses of the Constitution. Through this unlawful conduct, Mr.

perkins has also induced certain Board members to violate their fiduciary duties to the

Foundation

6. In approving a tainted mediation process, a conflicted majority of the Board of

Directors of the Foundation have violated their fîduciary duties to the Foundation and

caused the Foundation to act tiltra ttires, Despite irreconcilable conflicts of interest and

their consequent disqualification, directors Stephanie Pace Marshall and Theodore

Stebbins have acted against the interest of the Foundations. By taking action

incompatible with the Foundation's charter and wasting valuable assets and opportunities

for the Foundation to carry out its mission, the Board members who approved the

proposed settlement violatecl duties of obedience to the Foundation's purpose and best

4
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Parties

j. The Terra Foundation for the Arts is a not-for-profît corporation established in

1g7g by Ambassador Daniel J. Terra. The Foundation, pursuant to its Articles of

Incorporation and By-Laws, oversees the $175 million Terra collection of American Art

and roughly $250 million in other assets'

g. paul Hayes Tucker is Chairman of the Board of Directors and President of the

Foundation. He is a chaired professor of art history at the University of Massachusetts

Boston and a resident of Massachusetts'

g. Alan K, Simpson is a Director of the Foundation, a former United States Senator

and retired Director of the Institute of Politics at Harvard university's John F. Kennedy

School of Government, and a resident of Wyoming. Senator Simpson also serves as

Chairman of the Board of Trustees of the Buffalo Bill Historical Center in Cody.

Wyoming, which maintains assets valued in excess of $350 million.

lo. Jurdith Terra is Vice Chairman of the Board of Directors and Vice President of the

Foundation, Mr. Terra's widow, and a resident of Washington, D.C.

11. Dr. Stephanie pace Marshall is the Foundation's Secretary and Treasurer and

chairman of its finance and strategic planning committees. She is president of the Illinois

Mathematics and Science Academy, and a resident of lliinois.

IZ. Dr, Theodore O, Stebbins is a Director of the Foundation and Chairman of the

collections committee. He currently serves as curator of American art at the Fogg

Museum at Harvard University and resicles in Massachusetts'

13. Margaret Daley is a Director of the Foundation and Chairman of its education

committee. She is a resident of Illinois'

5
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' ' 14. ' Dean Buntrock is a Director,of the Foundation and, an at-large member of i;ts

Executive Committee. He is a resident of Illinois'

15. Ronald Gidwitz is a Director of the Foundation and an at-large member of its

ExecutiveCommittee.Heisaresidentoflllinois'

l6.ArthurHartmanisadirectoroftheFoundation.

17'JamesR.Donnelleyisanindividualresidinginlllinois.Hepurportstobeanew

director of the Foundation'

1g. Marshall Field V is an individual who, on information and belief, resides in

Illinois. He purporls to be a new director and Chairman of the Foundation'

19. Dr. Kathleen A. Foster is an individual who, on information and beiiel resides in

Illinois'ShepurportstobeanewdirectoroftheFoundation.

zO. Robert S. Hamada is an individual residing in lllinois. He purports to be a new

director of the Foundation'

zl. Frederick A. Krehbiel is an individual residing in lllinois, He purports to be a

new director of the Foundatoin

22.JamesE.RyanistheAttorneyGeneraloflllinois'

23. Floyd D, Perkins is Assistant Attorney General, Bureau of Charitable Trusts and

Solicitations

24. Winston & Strawn is. on information and belief an Iliinois partnership organized

to engage in the practice of law. Winston & Strawn is counsel to the Foundation and at

least some of its clirectors.

ZS. Sidley & Austin is, on information and belief, an lllinois partnership organized to

engage in the practice of law. Sidley & Austin is counsel to Foundation and at least some

6
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of its directors.

The l{istorv of the Terra Foundation

26. Daniel J. Terra (19i1-1996) was a scientist, businessman, and an art lover' Born

and educated in philadelphia and a graduate of Pennsylvania State University, Mr' Terra

rnaintained residences in chicago and washington, D.c. President Ronald Reagan, who

appointed Mr. Terra Ambassador-at-large for Culturai A-fthirs, lauded his achievements

in promoting education in American art nationally and internationally. Mr. Terra's

collection includes hundreds of important American paintings and other works spanning

the period from 1750 to i950. Among the artists represented are John Singleton copley,

Thomas cole, Frederic Edwin church, George caleb Bingham, winslow Homer, James

whistler, John singer sargent, Edward Hopper, and Georgia o'I(eefe.

27. In 197g, Mr. Terra formed the Foundation to hold his collection and enhance

public appreciation of the arts in the broadest sense, without any geographic limitation'

Its purposes, according to its original Articles of Incorporation, wete

to form, preserve, and exhibit collections of paintings : : . expand the

artistic ttorirotu oi a growing art public through such activities which will

include lectures, syÃposia.- talks, demonstrations, films, and related

educationai ptogtu*s' designed to further these purposes; establish,

conduct, op.?oti and mainiain a school of instruction and any and all

artisticandtechnicaledr"rcationalfineartscourses'

AÍicles of Incorporation (as filed Dec' 13, i978)'

2g. The Foundation, with Mr. Terra as Presídent and chairman of the Board,

established a museum in Evanston, Illinois, in 1980. In 1987, Mr' Terra decided to move

the museum to chicago where, he hoped, it would receive a wider audience and

appreciation. He created a multimillion dollar museum facility on North Michigan

Avenue now worth well over $30 million, Bolstered by a belief that American cultural

7
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development and art was underappreciated abroad, in 1997 Mr''Terra founded the Musée

d,Aft Américain in Giverny, France, the rural home of Claude Monet' He moved a

substantial portion of his collection there every year from April to October' Mr' Terra

insisted that the American painters, whom he honored in the museum, offered something

ner,v to the international art scene and provided a way to celebrate the cultural connection

between U.S. and European art, Today, the Foundation owns substantial property in the

Viliage of GivernY.

29. By the I990s, Mr. Terra became concerned that his collection was

underappreciated in chicago. At an April 25, 1990, annual meeting of the Board of the

Terra Museum of American Art, Mr. Terra expressed dismay over low attendance at the

Chicago museum. Given his massive investment in the North Michigan Avenue property

and only around 60,000 visitors per year, Mr. Terra caiculated that he was spending more

than $5,000 per visitor. Mr. Terra confided his concerns to friends and future Board

members, such as senator Alan simpson, and actively investigated relocating his art

collection.

30. By 1994, Mr. Terra began concrete steps to move his collection. on August 26,

1994, Mr. Terra causecl the Foundation to adopt certain changes to its Articles of

Incorporation, allowing the For-rnclation to:

and operate museums and

and all components deemed

for these activities and

Articles of Incorporation (Aug 26, l9g4) (emphasis added)' Mr' Terra reiterated to

others, including Senator Simpson and his iong-time friend Peter Solmsson of the

University of the Arts in philadelphia, that he wanted his art to achieve the broadest

Build, erect, maintain, equip, manage, lease,

schools, both itt the United States and abroad,

advisable or necessary to provide space

exhibitions.

I
16di-003388



possible impact on the Public.

31. Between 1991 and 1993, Mr. Terra negotiated with the Corcoran Gallery in

washington, D.c,, and the whitney Museum in New York city to form a strategic

alliance that would pool the Foundation's collection with those of the other two

institutions and move the emphasis of the Foundation's work from Ciricago to

Washington. Discussions broke down over issues relating to the Whitney Museum's

control over the collection.

32. Between i993 and 1995, Mr. Terra conducted negotiations with two Philadelphia

institutions, the pennsylvania Academy of Fine Arts and the University of the Arts'

concerning relocation of the collection from Chicago to Philadelphia. A deal with the

former institution broke down when Mr. Terra sought to retain ownership and control

over his coliection; a preliminary agreement with the latter institr-rtion was signed, but not

frnalized.

33. In 1996, the last year of his life, Mr. Terrafocused intently onWashington, D'C.,

where he then resided. He expressed to many colleagues a desire to move the Foundation

to Washington. In early 1996, Mr. Terra hired a real estate agent and bought a building

on Thomas Jefferson Street in Georgetown to serve as the new interim corporate

headquarters of the Foundation. At the same time, Mr. Terra commissioned an architect

to draw plans and obtain zoning permits for a new museum facility and headquarters on

his existing property on Connecticut Avenue, which were completed in May 1996'

phone lines, name piates, furniture and other items were purchased for the new property.

Mr. Terra even distributed change of address fbrms to friends and colleagues announcing

the move of the Foundation's headquarters to the Thomas Jeftèrson street location,

9

16di-003389



sometimes with his own handwritten annotatlons' However, Mr, Terra was unable to

complete his contemplated move of the Foundation's collection because of his death in

June 1996

34. By the time of his death, Mr. Terra had left more than $100 million in art' $210

million in cash and securities, and miliions in real property to the Foundation, including

the valuable North Michigan Avenue museum slte Between 1996 and 1998, the

Foundation was consumed with issues relating to Mr. Terra's estate

t hee

35. upon settlement of Mr. Terra's estate, the Board returned to consideration of a

strategic plan for the Founclation. At a November 1998 meeting' Mr' Buntrock

recommended that the Board form a strategic planning committee to consider options

for the future of the Foundation. Mr. Gidwitz was eiected chairman of this committee'

36. Paul Hayes Tucker was electeci Chairman of the Boarcl and President of the

Foundation in 1999. Dr. Tucker holds a Ph.D. in the History of Art from Yale University

and teaches Art History at the university of Massachusetts where he is a chaired

professor ancl a leading expert on claude Monet. other current members of the 11-

member Board of Directors include Mr. Terra's widow, Judith Terra; fonner u S' Senator

AlanSimpson,recentlyretiredasDirectorofthelnstituteforPoliticsatHarvard

University,sJohnF.I(ennedySchoolofGovernment;Dr.StephaniePaceMarshall,

president of the Illinois Mathematics and Science Academy, Margaret Daley' wife of

Mayor Richard M. Daley; Jacques Andreani, former French Ambassador to the United

States; Arthur A. Hartman, former u.s. Ambassador to France and Russia; Helene

Ahrweiler, former president of the Sorbonne and the Georges Pompideu Center in Paris;
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Dr. Theodore Stebbins, curator of American art at the Fogg Museum at Harvard, Dean

Buntrock. former chief executive of Waste Management, Inc.; and Ronald Gdwitz,

former chief executive of Helene Curtis Corporation'

37. Under Dr. Tucker's leadership, the Foundation continued active strategic planning

in the year 2000, considering cooperative arrangements presented by a number of

nationaliy recognized art institutions, based both within and outside Chicago' The

Strategic planning Committee met several times to consider options, 
"vith 

Mr' Gidwitz

himself raising sug-qestions of br-rilding a new museum facility on a clifferent site,

aftiliation with other museums, and closing the museum to focus on education efforts and

building the collection.

3g. In preparation fbr the Board's September 2000 annual meeting in France, Dr'

Tucker encouraged members to focus on long-term planning options ancl circulate ideas

they might have in advance of the meeting for the gfoup to study and consider'

39. Dr. Tucker circulated a "white paper" suggesting a potential collaboration with

the National Gallery in Washington, D.C. -- which attracts 6 million visitors annually,

more than double that of any alternative in Chicago' Dr. Tucker presented the idea as

only one way to encourage increased exposure for the coliection, and he sought full

consideration of other ideas. He noted, for example, that museums and localities

frequently ,'compete,, for the honor of hosting such unique and irreplaceable collections

as Mr. Terra,s, offering incentives to foundations that agree to provide their collections on

a semi-permanent basis. Mr. Tucker thought that such a competition could bring

enhancecl global awareness of the collection and financial wherewithal to enhance the

Foundation's ability to pursue its educationai mandate throughout the rvorld; accordingly,
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Dr, Tucker encouraged members to consider the potential value of a "beauty contest" as

another option.

40. At the same time, Dr. Tucker pointed out that the sale of the Chicago faciiity

could be beneficial given that it ties up over $30 million worth of assets and requires an

additional $3.5 million in annual support from the Foundation, a fact that deeply

concerned Mr. Terra before his death'

to e rll

41. Messrs. Gidwitz and Buntrock opposed Dr. Tucker's brainstorming suggestlons'

Instead of taking up their concerns with their colleagues, however, Messrs. Gidwitz and

Br-rntrock frled a lawsuit alleging that the named individual directors had breached their

fiduciary duties to the Foundation merely by considering the possibility of moving the

collection from Chicago.

42. In their lawsuit, Messrs. Gidwitz and Buntrock claimed, contrary to fact, that Mr'

Terra intended that the Foundation would always remain in the chicago area' The

complaint quotecl ner.vs reports from 1987, the time of the move from Evanston to North

Michigan Avenue, in which Mr, Terra described his enthusiasm for the new location'

The compiaint did not refer to Mr. Terra's 1990 statement to the Board of Directors or to

any of his subsequent discussions ancl plans relating to relocation of the Foundation to

another city. It also did not mention the 1994 amendment to the charter which permitted

the Founclation to operate museums and schools "both in the united states and abroad."

Based on this misleading statement of Mr, Terra's intent, the defendants alleged that the

Foundation's mission was to operate a "museum of American art , . . in the Chicago area

to be held in trust for the benefit of the people of the State of lllinois'"
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43. Attorney General James Ryan and Floyd Perkins, an Assistant Attorney General,

seized upon the turmoil of the Terra Foundation Board as an opportunity to assert State

control over its assets. At the inception of the lawsuit, the Attorney General frled an

intervenor complaint that simply borrowed the allegations of Mess¡s. Gidwitz and

Buntrock. The complaint also reiterated the faulty premise -- based upon a demonstrably

incorrect statement of Mr. Terra's intent -- that the Board of Directors were without

authority to relocate the Foundation. The complaint sought a declaration, among other

things, that "[t]he intent of Daniel Terra in creating the Terra Foundation was to operate a

museum of American art in the Chicago area for the benefit of the people of Illinois and

he and others who have donated to the Foundation intended and expected the Museum to

remain in Chicagoland."

44. The Attorney General intervened expressly to prevent any possibiiity that the

Board might remove the Foundation's assets from Chicago, which he described as an

ultra vires acl. As Assistant Attorney General Perkins has stated in an interview, he

beiieves it is his role as assistant attomey general to see that Illinois-based charitable

institutions utilize their assets in lllinois. Mr. Perkins attempts to accomplish this by

seeking installment of Illinois directors on the boards of such institutions and through

other restrictions. He has employed this tactic successfully in other cases, for example,

that of the Regenstein Foundation, Mr. Perkins acknowledges, however, that he does not

have the authority to impose lilinois-related restrictions on institutions which were

created to serve broader interests, such as national and international aid organizations,

even though such institutions may be based in lllinois and subject to reporting and other

statr-rtory requirements of Illinois law.
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45. As authority for his intervention in that lawsuit, Mr. Perkins relied on the

Charitable Trusr Act (760 ILCS 55ll et seq. (1997)) and his "common law power and

duty to protect the interests of the PEOPLE OF ILLINOIS in matters pertaining to

charitable assets and trusts." Whatever authority these sources of law may provide to the

Attorney General, they do not permit any action to force a charitable trustee or Board

member of a not-for-profit corporation to change the institution's fundamental purpose in

a manner inconsistent with its charter or founder's intent, Nor do these authorities

mandate that any charitable trust or not-for-profrt corporation that is established in the

State of Illinois must remain in Illinois, regardless of its purposes and founder's intent.

46. The propriety of the Attorney General's intervention and sole basis for authority

in that case depended upon his claim that the TerraFoundation's purpose was to serve the

people of lllinois, rather than a broader population. Like the other clefendants, the

Attorney General based this claim on selected statements of Mr. Terra to the press. A

reasonable investigation of the facts would have revealed, however, that Mr. Terra did

not intend that any of the assets of the Terra Foundation should be restricted

geographically. Mr. Perkins did not conduct such an investigation before filing his initial

complaint. For example, Mr. Perkins has admitted that when he filed that complaint he

was unaware of Mr. Terra's 1994 amendment to the Articles of Incorporation of the

Foundation expressly stating that the Foundation's efforts shall inciude museums "both in

the United States and abroad."

47. In January 2001, the Terra Foundation frled a motion for judgment on the

pleadings, noting that nothing in the Foundation's Articles of Incorporation or By-Laws

prevented Board members from considering a move of the collection, but instead
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encouraged simply the best possible dissemination of art. kRowledge and appreciation

among the public in the United States and abroad

4g. Although the true facts of Mr. Terra's intent were revealed early in litigation, and

at the latest by the Foundation's motion for judgment on the pleadings, defendants and

the Attorney General persisted in their efforts to capture the Foundation in lllinois' They

were able to do so through a barrage of motions designed to delay the proceedings and

deflect attention from the core issue of Mr. Terra's intent. Mr. perkins and the other

defendants frrst challenged the Board's choice of counsel and early decisions about

directing and funding the litigation. Then, once the Board had selected an independent

litigation committee of Dr. Stebbins and Amb. Andreani, Mr, Perkins and the other

derfendants challenged Dr. Stebbins' ability to serve on this committee' These tactics

had the desired effect of paralyzing the Board and placing Mr. Perkins and the other

defendants in a strong position to make demands upon the Foundation, without regard to

the merits of their lawsuits.

49. As the case proceeded to mediation, the Attorney General and Assistant Attorney

General perkins insinuated themselves into the process in an attempt to railroad its result'

Mr, perkins pursued the goal of capturing the Foundation's assets in lllinois despite the

fact that he had no basis to assert that he was seeking to preserve Mr. Terra's intent.

50. In mediation, the Attorney General and Assistant Attorney General Perkins took

several extraordinary positions that evidenced their recognition that Mr. Terra's intent

was not to constrain the Foundation to Chicago. The Attorney General disagreed that the

Board of Directors was governed in the use of the Foundation's funds solely by the

Articles of Incorporation. He argued that those Articles were too broad to provide any

15

16di-003395



meaningful purpose to the Foundation. Most strikingly, the Attorney,,General maintained 
.

that a not-for-profrt corporation established for charitable purposes in a parlicular

jurisdiction, simply by virtue of its place of incorporation, becomes a public trust for the

people of that jurisdiction that may not relocate without violating its fiduciary duties to

that population.

51. Without legal authority and in disregard of the facts regarding Mr. Terra's intent,

Assistant Attorney General Perkins demanded throughout the mediation that any

settiement include a massive re-write of the Foundation's bylaws requiring it to give up

its rights to self-governance, keep its collection in Chicago, and fold into an existing

chicago-based institution. Mr. Perkins demanded, among other things, that the

Foundation:

a. Negotiate a partnership with the Art Institute of Chicago in which

thJFoundation would sell the North Michigan Avenue property to

fund a new wing at the Art Institute.

b. Remain an Illinois corporation, maintain its principal offrce in, and

have its corporate headquarters in Illinois in perpetuity'

c. Maintain and exhibit its collection in the Chicago metropolitan

area in perpetuity.

d. Amend its by-laws to expand the Board to inciude frfteen

members, a majority of whom must at all times be residents of
Illinois.

52. Mr. perkins won approval for these limitations, unsurprisingly, from Messrs.

Gidwitz and Buntrock. He also gained sr"rpport from Mrs. Daley and Mr. Hartman' But

Mr. Perkins was unabie to win ovef a majority of the Board.

53. Frustrated by the Board's resistance to his demands, Mr, Perkins resorted to using

the power of his offrce to harass, threaten and intimidate directors and the Foundation.
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These tactics were directed in particular at two key swing directors, Drs. Stebbins aq.d

Marshall.

Attacks on Dr. Stebbins

54. Since his earliest involvement with the Terra Foundation, Dr. Stebbins had

supported a comprehensive approach to strategic planning that included consideration of

options outside of lllinois. In 1997. before Dr. Stebbins joined the Board, he headed an

advisory committee that conducted a review and analysis of the coliection and reported

recommendations to the Board for the future, The committee consisted of Dr. Stebbins,

then curator of American paintings at the Museum of Fine Arts in Boston, Professor John

Wilmerding, former chairman of the art department at Princeton, and Charles Moffett,

former deputy director of the National Gallery and director of the Phillips Collection in

Washington. In its report to the Boarcl in February 1997, the advisory committee

concluded strongly that the present building in Chicago is inappropriate as a museum.

The committee envisioned three alternative scenarios for the fi-tture, two of which

involved discontinuing the Chicago presence by: (1) concentrating on French operations,

*,ith the establishment of a new Terra Center for American Art and American Studies in

Paris, or (2) improving the collection ancl housing it another American city'

55. Dr, Stebbins joined the Board in April 1998. In Strategic Planning Committee

meetings until the outbreak of litigation, he continued to advocate consideration of

options within and without lllinois. He was an especialiy strong advocate for the idea of

maintaining a stand-alone museum.

56. When litigation began, Dr. Stebbins became a key figure in its conduct. Upon

defendants' demand for an independent litigation committee, Dr, Stebbins and Amb.
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Jacques Andreani were chosen from among the non-party. directors to overseq the

litigation on behalf of the Foundation. Because Amb. Andreani was in France at the

time. Dr. stebbins effectively controlled the litigation committee.

57. Within three weeks of Dr. Stebbins' election to the litigation committee on

November 30, 2000, Mr. Perkins filed a motion to remove Dr, Stebbins from the

committee on the grounds of conflict of interest. On January 22, 200I, Mr. Perkins

obtained a court order to conduct special discovery focusing on Dr. stebbins' conduct as

a director. Within two weeks of that order - and less than two weeks before a scheduled

evidentiary hearing focusing upon Dr. Stebbins' conduct - the Foundation entered into

mediation. With challenges to his reputation and integrity having become the central

focus of the litigation, Dr. Stebbins strongly advocated directing the Foundation into

mediation.

5g. On March Zl,ZOOI,Mr. Perkins circulated a draft complaint naming Dr. Stebbins

as a defendant for the frrst time. In a cover letter, Mr. Perkins stated that the clocument

was a draft and was not being filed, but rather supplied to set forth issues to be discussed

at settlement. The draft compiaint named Dr. Stebbins as a new defendant and included

specific charges of impropriety against him. The allegations included alleged breaches of

the cluty of loyalty to the Foundation by representation of multiple parties at art auctions'

The amended compiaint also charged Stebbins with breaching the Code of Etliics for

professional Practices in Art Museums. The amended complaint was never filed.

59. Dr. Stebbins now knew that, if settlement rryas not reached, the litigation would

resume, with his reputation and integrity once again the central focus, and he would

become a defendant in the case'
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60. on the same day that the'draft compla'int was disfiibuted to counsel' the-mediator

circulated io the Board a revised mediation proposal, which had been formulated after

reviewing the amended complaint and discussing this matter with the Attorney General.

The proposal contained a requirement that the Foundation would maintain and exhibit its

collection in perpetuity at the Art Institute of Chicago. According to the mediator, this

provision resulted from the position of the Attorney General. Mr' Perkins had not

participated in mediation sessions on March 5 and 6, but worked behind the scenes with

the mediator to influence the course of mediation'

61. Dr. Stebbins, facing the threat of becoming a defendant in the lawsuit, now

expressed his support for settlement. On April 2,200I, he and Amb' Andreani prepared

a letter to the mediator stating that "in order to end this destructive process, we are

willing to pledge that the foundation and its collection remain in Chicago." They

enclosed a settlement proposal "followfing] the outline" of the March 2r,2001, proposal

reflecting the Attorney General's positions'

Attacks on Dr. Marshall

62. Dr. Marshall joined the Board in 1998. Like Dr. Stebbins, Dr. Marshall held the

view that the Terra Foundation was established for the broadest possible dissemination of

American art, For example, at a May 10, 2000, meeting of the Strategic Planning

Committee that Drs. Stebbins and Marshall attended, consensus was reached that the

beneficiaries of the Founclation inciuded the national and international public.

63. Late into the mediation process, Dr. Marshall remained a strong critic of the

Attorney General',s methods and proposals. In a May 20,2}01,1etter to counsel for the

Foundation and her fellow Board members she reported:
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tw]ith respect to the AG's version of,the- proposal,".I find it unacceptable

on¿ antittlLtical to my understanding of the fiduciary obligations of a

director with respect to the duty of diligence' My understanding of the

mediation ptoc"si is that a settlement agreement, if it can be achieved' is

dictated by no one parly and mutually constructed by all parties. The

AG's veision of ttre proposed agreement clearly lacked mutual

construction.

64. In addition to serving on the Board, Dr. Marshall serves full-time as president of

the Illinois Mathematics and Science Academy, a highly-regarded education institution

that depends on public funding for the bulk of its operating budget and is currently in the

midst of a significant capital campaign'

65. After a mediation session on May 1i, 2001, Mr. Perkins began to feel that several

of the directors were resisting settlement and that the mediation might be unsuccessful.

Mr. perkins believed that he had been tricked into going along with mediation and had

lost valurable time preparing for litigation. He began to investigate Dr. Marshall to

cletermine if there were allegations he couid make against her in this action. After

reviewing public documents, Mr. Perkins purportedly developed concerns about two

issues relating to Dr, Marshall's position as president of the iliinois Mathematics and

Science Acaclemy. He considered these issues for "a couple of days" before sending an

administrative subpoena to the Academy on May 25,200L Mr. Perkins knew that the

subpoena would come to the attention of Dr. Marshall and would "aggravate" her.

66. Mr. Perkins never informed Dr. Marshall or her counsel that the investigation had

been concluded.

The P Settleme t and Board Annroval

61. On June Zg,ZOOI, the Board held a special meeting to consider the terms of a

proposeci settlement of this litigation. The settlement called for entry of a consent
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judgment and order implementing the Attorney Generalrs goal of locking the Foundation

in to the State of Illinois. In this regard, the proposed judgment requires:

a. For at least 50 years, the Foundation shall remain an Illinois corporation,

with its principal offrce and corporate headquarters in lllinois,

b. For at least 50 years, the Foundation shall maintain and exhibit the Terra

Collection of American Art in the Chicago metropolitan area;

c, For at least 25 years, the Foundation will require that a majority of its
Board positions be at all times held by residents of lllinois;

d. The Foundation shall try to negotiate a partnership with another Chicago

metropolitan area institution with the goal of ceasing to operate a stand-

alone museum in Chicago.

6g. Dr. Marshall, the Foundation's Treasurer and Secretary. presicled at the special

meeting, Other directors present were: Mr. Gidwitz, Mr. Buntrock, Mrs. Daley, Mr.

Hartman, Dr. Stebbins, Mrs. Terra and Dr. Tucker.

69. Immediately prior to the vote, several Board members made personal statements.

Ivlrs. Terra objected that "the mecliation proposal before us cannot be approved consistent

with our responsibilities as Terra Founclation trustees'"

Certainly, it \¡/ill destroy Dan Terra's dream of allowing this private Terra

For-rndation to really chart its own course, free from any kind of state

intervention, which is what he always intended' And I think, finally,

we're going to be destroying his goal of allowing people across this entire

country and the world to view this magnificent collection of art . . , . [W]e
will be sending a chilling signal to the entire foundation world as a result

of this mediation proposal, that as a Board, we have invited the State of

Illinois to really come in and run our Foundation , . . telling us that only

Illinois residenis can serve, and reaily depriving the Foundation of access

to the most outstanding voices, certainly, in the national and

international art community, which is what Dan wanted so badly to have

as a part of the Foundation.

70. Dr. Tucker echoed Mrs. Terra's concerns. He stated that

what I frnd most disturbing is the ways in which this Foundation, as a not-

for-profit entity, is in fact going to become part of the state's purview.
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The invasion of its independence, its privacy, by ;' ; " the Attorney General'

I find repugnant. I frnd it detrimental and offensive'

71. At the recommendation of the Foundation's attorney, Drs. Stebbins and Marshall

each addressed the issue of conflict of interest due to the Attorney General's conduct in

the case. Dr. Marshall confìrmed that "the Attorney General has asked the lliinois

Mathematics and Science Academy to respond to a fact-finding investigation," but

insisted that the investigation "has not played a part in my decision-making with respect

to my fiduciary responsibilities as a Board member of this Foundation'"

7?. Dr. Stebbins first defended his "reputation, both as a scholar and as someone of

complete integrity," and maintained that he had served on the Board "without any iota of

a conflict of interest." He then stated that he "abhor[ed] the threatening tactics of the

Attorney General." Dr. Stebbins also insisted that he was voting his "own conscience."

73. Upon the motion of Dr, Stebbins, the Board voted on whether to approve the

proposed resolutions to amend the By-Laws and accept the settlement. Mr. Buntrock,

Mrs, Daley, Mr. Gidwitz, Mr. Hartman, Dr, Marshall and Dr. Stebbins voted in favor.

Mrs. Terra and Dr. Tucker voted against.

74, Members of the Board of Directors of the Terra Foundation have statutory and

common law fiduciary duties to the Foundation. These duties include, but are not limited

to, the duty of loyalty, which encornpasses the duty to avoid conflicts of interest and to

act in the best interests of the Foundation; the duty of obedience to purpose, which

prohibits action contrary to the purposes for which Foundation was established; and the

duty to use the For"rndation's assets productively and not to waste Foundation assets'

75. At least two members of the Board who voted in favor ofthe proposed settlement

were faced with a conflict of interest. Dr. Marshall expressly acknowledged that the
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Attorney General, the primary beneficiary of the settlement transaction, was conducting

an investigation of the publicly-funded institution of which Dr. Marshall is president' Dr.

Marshall reasonably cor-rld expect her vote on the settlement to influence the outcome of

that investigation, either positively or negatively'

76. Dr. Stebbins also had strong personal incentives to support the settlement to the

detriment of the Foundation. During the course of the litigation and corresponding public

scrutiny of the Foundation's operations, he had faced charges of serious lapses of

professional responsibility. In acknowledging his abhorrence of the Attorney General's

tactics and vociferousiy defending his reputation and integrity immediately prior to the

vote, Dr, Stebbins plainly identified his conflict of interest. If the mediation was

unsuccessful, Dr. Stebbins would become a defendant in the case ancl face personal

liability. Only through settlement couid Dr. Stebbins hope to avoid more scrutiny which

carried the threat ofa potentially devastating effect on his career'

7j. The Foundation's bylaws can be amended only "by a majority of the directors

then in oftice and present" at the meeting at which the vote is taken, Because eight

members of the Board were present at the June29,200i meeting, the aflìrmative vote of

five directors was required to approve the Proposed Settlement's many bylaw changes'

Without the votes of Dr. Stebbins ancl Dr. Marshall, the Proposed Settlement garnered

only four votes.

7g. Each Board member r.vho voted in favor of the settlement did so in violation of

their fiduciary duty of obedience to the Foundation's purpose. Restricting the

Foundation,s art collection to isolation in Chicago for 50 years and instaliing a majority

of lliinois residents on its Board is directiy contrary to the Foundation's stated purpose in
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its Articles of Incorporation to "expand the artistic horiz.ons of a growing art public" and 
.

to ,.operate museums and schools, both in the Uníted Stntes antl sbroutl'" Articles of

Incorporation (Aug. 26, 1994) (emphasis added)'

79. The Foundation,s mission is meant to be world-wide and its board members

equally diverse, not given over specially to Illinois and its citizenry. Indeed, the

problems of the 56-year lock-in and lllinois-majority provisions were identified by Dr.

Marshall prior to her conflict of interest arising. In her letter of May 20,2001, she stated

that because of the Foundation's "intentional national and international outreach and

presence,', she did "not believe any specifrcally defined constituency should hold a

reserved majority." Dr. Marshall acknowledged that a SO-year lock-in would be a

relinquishment of the Board's power to govern the Foundation when she stated that

..fa]fter the stipulated periocl, it is the Board of the Fountlatìon that must make decisions

regarding the Foundation's future."

g0. Each Board member who voted in favor of the proposed settlement also violated a

duty not to waste the Foundation's assets. By eliminating the possibility of merger or

partnership with a non-Chicago institution, the Board accepted a undue iimitation on its

negotiating power. By limiting the fTeld of competitors for the Terra relationship, the

Board would waste all the benefits that woLrld flow from that competition, and in

particular the ability to secure the most attractive possible terms for the future and for the

collection to have the greatest possible impact on the art world and public education.

gl. The Foundation has benefited tremendously from the participation of art experts

worldwide on its board of directors -- including, among others, the curator of American

art at Harvard's Fogg Museum; a leading expert on Claude Monet; and the president of a
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major parisian art museum. yet the Board majority voted in favor of a settlement under

which the Foundation would forfeit the benefit of such experts in favor of a board packed

with individuals whose chief virtue is that they are residents of Illinois. By limiting the

pool of talent from which the Board can recruit directors, the Board would waste its

opporlunity to secure the best and most experienced leadership.

g2. Locking the Foundation into Chicago for 50 years or any other iength of time and

stacking the Board with lllinois residents dangerously compromises the Foundation's

flexibility to fulfiil its charter. There is absolutely no guarantee that the chicago

community will provide adequate support to the Foundation over such a long period of

time. If the Foundation is to remain viable it must have the flexibility to consider other

venues where its collection may attract the maximum possible interest.

The August l, 200L Bonrd Meeting and the So-Cnlled'oNetry Board Membersoo

g3, On August 1, 2001, the Foundation's Board of Directors convened a

meeting purportedly to implement the directives of the so-called "Consent Judgment and

Order" erroneouslv entered by the Court on July 26,2001. Even though the notice for

this August 1, 2001 was both procedurally and substantively defective and failed to

comply with the requirements of the Foundation's bylaws, members of the Foundation's

Board - namely, directors Buntrock, Gidwitz, A¡hweiler, Daley, Stebbins and Hartman -

attempted to conduct business. The plaintiffs, directors Tucker, Terra and Simpson,

objectecl to the transaction of any business at the August 1, 2001 because of the

procedural and substantive defects in the notice. The plaintiffs moved to adjourn the

meeting. That motion was clefeated. As hereinafter alleged, the law ftrms representing

the Foundation allowed this improper meeting to be conducted despite serious and on-
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going conflicts of interest.

g4. During this improper August 1, 2001 Board meeting, the so-called "new board

members,,- defendants James R. Donnelley. MarshallField v, Dr. Kathleen A. Foster,

Robert s. Hamada and Frederick A. Krehbiel - were summarily "welcomed" to the Board

of the Foundation. Indeed, these purportedry "new directors" were never properly elected

to the Board. The Agenda for the August 1, 2001 meeting states that these "ne\¡y' board

members" were "elected June 29,2OOI, effective as of July 26,2001," NO such election

ever toolc place. Even the "Consent Judgment and Orcler," entered by the Court on July

26, zO0I, states, 
.,The Foundation will add to its Board the following frve Directors, each

of wlrom shall be electedro serve an initial term of four years and be eligible for election

to one additional four-year term'"

g5. Because defendants James R. Donnelley, MarshallFielcl V, Kathleen A' Foster,

Robert S. Hamada and Frederick A. Krehbielwere not properly elected to the Board in

compliance with the Consent Judgment and Order and the Foundation's bylaws, these

individr-rals are not, in fact, directors and should therefore exercise none of the duties and

obligations of directors. At least two these "rìew" directors have even been elected

officers of the Foundation. Such election is without effect when these purportecl ofÏicers

were not even properly elected directors in the first place.l Indeed, the performance of

duties reserved solely for clirectors by these five individuals constitutes illegal and ulÍra

r,,lr.ss conduct on the part of both the Foundation and the defendant directors who

improperly convened and continued the August 1,200i meeting'

g6. The failure of the Board and its directors to properly elect the so-called "new

I As a result, arry action taken bv these "ofhcers" - including the issuance of a notice for a Board rneeting -
is also voicl and rvithout effect'
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directors" renders all action taken by the Board at its August 1, 200i void. Declaratory

relief setting forth the failure of the Board and the defendant directors to properly elect

the so-called 
,'new directors" is therefore appropriate, In addition, the Foundation and

the plaintiffdirectors have been injured and continue to be injured by the improper

exercise of authority by the so-calied "new" directors. By these "nev/ directors"

exercising authority and casting votes on the Foundation's board without having been

properly elected. the Foundation acts without any legitimate authority while the

plaintiffs' lawful pafticipation as directors and/or officers of the Foundation's board has

been improperly restricted'

The Debilitating conflicts of the Foundation's Law Firms

g7. Throughout this fight over the future of Daniel Terra's vision, the Foundation has

been representecl by two law firms, Winston & Strawn ancl Sidley & Austin. Despite the

obiigations imposed by the Illinois Rules of Professional Conduct regarding conflicts,

these two firms have engaged in the Foundation's representation - and have continued

with tirat representation - despite obvious and foreseeable actual and potential conflicts

of interest

gg. Specihcally, Winston & Strawn continues to engage in the concurrent, adverse

representation of the Foundation and at least one of the defendant directors. Winston &

Strawn has continued this hopelessly conflicted representation under the misguidecl

theory that it acts only as "corporate" counsel for the Foundation and has played no role

in the litigation between the Foundation and its director ciient. Such a theory is belied by

the facts which plainly demonstrate that Winston & Strawn has provided - and continues

to provide - substantive legal counsel to the Foundation on matters directly related to

27

16di-003407



litigation tactics and outcomes. As a result, Winston & Strawn has breached its fiduciary

obligations to the Foundation and its directors and has violated the Illinois Rules of

Professional Conduct.

g9. Sidley & Austin has engaged in similar conduct. Specifically, Sidley & Austin

has been accused - by two defendant clirectors in this litigation - of breaching its

responsibilities to the Foundation throughout the underiying frght over the Foundation's

future. Indeecl, the defendant directors have even submitted an expert affìdavit that

concludes that Sidley & Austin is unable to provide the Foundation with independent

professional advice given its conflicts of interest. Sidley & Austin has even unclertook

the representation of one of the directors - defendant Stebbins - just after Floyd Perkins

and the Attorney General circulated allegations against that director making it perfectly

ciear that the Foundation and Stebbins were directly aclverse. Despite such an obvious

and foreseeable conflict, Sidley & Austin represented director Stebbins, provided him

with counsel and, on his behalf, informed the other parties that director Stebbins would

not submit for an interview regarciing the allegations of Perkins and the Attorney General

At the time Sidley & Austin refused to submit Stebbins for an interview, Sidley & Austin

knew that submitting for sr-rch an interview was in the best interests of the Foundation'

90 Both Winston & Strawn and Sidley & Austin have compounded their breaches of

fìduciary duty and violations of applicable ethical rules by continuing to represent the

Foundation despite unresolved conflicts of interest. Indeed, Winston & Strawn and

Sidley & Austin have pursued their own interests at the expense of the Foundation by

failing to challenge the other frrm's representation of the Foundation in the face of such

obvious and debilitating conflicts. On at least two occasions, counsel for the plaintiffs
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has written to Sidley & Austin and Winston & Strawn requesting information regarding

the law firms' adverse. concurrent representation of the both the Foundation and one or

more of its directors. Sidley & Austin and Winston & Strawn have refused to provide

any information.

9I. In seeking to represent the Foundation, Winston & Strawn and Sidley & Austin

were obligated to competently pursue the Foundation's interests free of any conflicts as

manclatecl by their fidr-rciary obligations and applicable provisions of the iiiinois Rules of

professional Conduct. Winston & Strar.vn and Sidley & Austin have breached their

fiduciary duties and obligations and violated the illinois Rules of Professional Concluct in

at least the foliowing resPects:

a. By Engaging in conflicts of Interest in violation of Rule 1.7

Winston & Strawn's and Sidiey & Austin's concurrent representation of

individual board members whose conduct was alleged to be in conflict with the interests

of the Foundation place these firms in a position whereby their representation of the

Foundation was materially limited by the obligations to such board members ancl by their

own interests in seeking to maintain their relationship as counsel to both the Foundation

and the individual board members; and

b. By Failing to Competently nnd Diligently Represent the Foundationos

Interests in Violation of Rules 1'1' 1'3 and L'4

Winston & Strawn and Sidley & Austin knew that serious allegations of breaches

of fiduciary duty were asserted against one or more board members; Winston & Strawn

and Sidley & Austin knew that allegations of their own conflicts had not been fully

developed, investigated and resolved; Winston & Strawn and Sidley & Austin knew that

at a critical stage in the mediation process potential conflicted interests of the designated
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mediator warranted evaluation, discussion and, as necessary' appropriate remedial action;

and Winston & Strawn and Sidley & Austin knew that each of the above circumstances

as well as the improvident intervention of the Attorney General warranted competent,

diligent and thorough discussion and evaluation by independent counsel' Nonetheless'

both Winston and Sidley faited to advise the Foundation to seek such independent advice'

92, The inaction and conduct of winston & strawn and sidley & Austin have

compromised the interests of the Foundation as well as the interests of the plaintiffs and

have directry and proximately caused damage and injury inciuding but not iimited to the

imposition of legal fees and expenses all of which could have been avoided had the

Foundation had the benefit of unconflicted independent counsel.

93. The actions and conduct of Winston & Strawn and Sidley & Austin continue to

calrse damage ancl injury to the plaintiffs in that they are aiding ancl abetting further and

continuing actions of the clefendant directors as herein alleged.

CLAIMS FOR RELIEF

Count I - Declarator.v Rqlll:f

94. All foregoing paragraphs are incorporated herein by reference,

95. An actual and justiciable controversy exits between the parties as defined by 735

ILCS 5/2-701

96. As directors of the Terra Foundation, Plaintiffs have donated their time, efforts

and resources to accomplish the mission of the Foundation.

97. plaintiffs have a fiduciary duty to see that the Foundation acts iawfully and in

obedience to its charter and purpose, and to protect the Terra Foundation from waste and

mismanagement and unlawful interference with its rights.
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gg The conduct of the Defendants alleged herein has caused and will continue to

cause irreparable harm to the to the Terra Foundation and its beneficiaries in the united

States and abroad.

99. Plaintiffs have no adequate remedy at law and request that this Court enter a

judgment declaring as stated in the prayer for relief below.

Praver for Relief

plaintifli request that this Cor-rrt to enter judgment on their behalf as follows:

(a) A declaration that the settlement is unlawflll because it was not approved

by the Board in accorclance with Illinois law; it is the product of conflicts

of interest, breaches of director fiduciary duties and unlawftil interference

by the Attorney General; and it is incompatible with the Foundation's

purpose to propagate American art in the United States and abroad,

(b) plaintiffs' costs of suit herein, inciuding without limitation their attorneys'

fees actually incurred,

(c) Sr-rch other relief as may be just and proper'

Count II - Declara torv and Iniunctive ef

100, All foregoing paragraphs are incorporated herein by reference.

lO1. plaintiffs have a fiduciary duty to see that the Founclation acts lawfully and in

obedience to its charter and purpose, in compliance with its bylaws and to protect the

Terra Foundation from waste and mismanagement and unlawful interference with its

rights.

ß2. The conduct of Defendants aileged herein - specifically, the exercise of authority

reserved solely for directors by defendants James R' Donnelley, Marshall Field V,
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Kathleen A. Foster, Robert S. Hamada and Frederick A. Krehbiel when these individual

have not been properly elected members of the Foundation's board -- has caused and will

continue to cause irreparable harm to the to the Terra Foundation and its benefìciaries in

the United States and abroad.

103. plaintiffs have no adequate remedy at law and request that this Court enter a

judgment declaring as stated in the prayer for relief below'

Praver for Relief

plaintiftì request that this Court to enter judgment on their behalf as follows:

(a) A declaration rhat clefendants James R. Donnelley, Marshall Field V,

Kathleen A. Foster, Robert S. Hamada and Frederick A. Krehbiel have not

been properiy elected as members of the Foundation's board in

compliance with the Consent Judgment and Order and with the

Foundation's bylaws; that any such exercise of authority by these

defendants, having failed to become duly elected directors of the

Foundation is void, without any effect and inconsistent with the governing

rules of the Foundation;

(b) Injunctive reiief to prevent these so-called new directors from taking any

action purporteclly on behalf of the Foundation when these individuals have not been

properly elected to the Board and, as a result, should exercise no authority whatsoever

over the Foundation.

(c) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actually incurrred;

(d) Such other reliefl as may be just and proper'
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Count - Declarnto Relief

104. A-llforegoing paragraphs are incorporated herein by reference.

105, plaintiffs have a fiduciary duty to see that the Foundation acts iawfully and in

obedience to its charter and purpose, in compliance with its bylaws and to ensure that the

Terra Foundation secure competent legal counsel free from any conflicts of interest as

mandated by Illinois Rules of Professional Conduct'

106. The conduct of Defendants alleged herein - specifically, the concurrent, adverse

representation of the Foundation and at least some of its directors by Winston & Strawn

and Sidley & Austin -- has caused and will continue to cause irreparable harm to the to

the Terra Foundation and its benefrciaries in the United States and abroad. In addition,

the conduct of Winston & Strawn and Sidley & Austin in furthering their own interests in

derogation of their obiigations to the Foundation should disqualify these firms from any

further representation of the Foundation or its directors'

rcl. piaintifli have no aclequate remedy at law and request that this Cor-rrt enter a

judgment declaring as stated in the prayer for relief below'

Prayer for Relief

plaintiffs request that this Court to enter juclgment on their behalf as follows:

(a) A deciaration that the representation of the Foundation by Winston &

Strawn ancl Sidley & Ar-rstin is, ancl has been, tainted by conflicts of

interest in violation of V/inston & Strawn's and Sidley &' Austin's

fiduciary duties and is inconsistent with applicable provisions of the

Illinois Rules of Professional Conduct; and that, as a result of such

obvious and foreseeable conflicts of interest, Winston & Strawn and

JJ

16di-003413



Sidley & Austin are disqualified from any further representation of the

Foundation or its directors in this litigation

(b) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actually incurred; and

(c) Such other relief as may be just and proper'

05 03.1

108, A-ll foregoing paragraphs are incorporated herein by reference.

i09. The resolutions approved by six members of the Board of the Foundation on June

Zg, ZOOL constitute acts of the Foundation taken in contravention of its Articles of

Incorporation and By-Laws, and thus taken without lawful authority, capacity or power.

li0. The court shouid enjoin the doing of such acts in this proceeding pursuant to the

GeneralNot for Profît Corporation Act of 1986, 805 ILCS 105/103'15(a).

Praver for Relief

Plaintiffs request that this Court to enter judgment as follows:

(a) An Order enjoining the defendants from taking further action in violation

of law and contrary to the best interests of the Foundation;

(b) Damages in an amount to be determined at trial,

(c) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actually incurred,

(d) Punitive damages;

(e) Such other relief as may be just and proper'

Coun V - Breach of Fiduciarv T)ufv

111 AJI foregoing paragraphs are incorporated herein by reference.

A fTduciary relationship exists between the Foundation and the members of its112
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Board of Directors. The Board's fiduciary duties include, without limìtation, the duties

of acting in good faith and with due regard for the Foundation's interest, of refraining

from acting in a manner adverse to the Foundation's interest, of making ful1 disclosure of

all material information in their possession, of obedience to the Foundation's purposes as

established by its Articles of Incorporation, of making productive use of the Founclation's

assets and opportunities, and the duties of care, loyalty, fair dealing, and honesty.

113. The Defendant Board Members who voted in favor of the proposed settlement

r.viilfuliy ancl wantonly breached some or all of these fiduciary duties because the

settlement is not in the best interests of the Foundation, is inconsistent with the

Foundation's charter and by-laws, and wastes assets and opportunities of the Foundation'

i14. In addition, boarcl members Stephanie Pace Marshali and Theodore Stebbins

breached their duties of loyalty to the Founclation by voting in favor of a settlement

lvhich offered personal benefrts having nothing to do with the interests of the Foundation'

ll5. As a direct and proximate result of these breaches of fiduciary duty, the plaintiffs

and the Foundation have suffered injury'

Praver for Relief

plaintitls request that this Court to enter juclgment on their behalf as follows:

(a) Damages in an amount to be determined at trial;

(b) Plaintifis' costs of suit herein, including without limitation their attorneys'

fees actually incurred;

(c) Such other relief as may be just and proper.

Count VI - Indr.rcing Brench of Fiduciarv Duty

i 16. AJl foregoing paragraphs are incorporated herein by reference'
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Il7. As set forth above, the Defendant members of the Board who voted in favor of the

proposed settlement of this litigation did so in violation of their fiduciary duties to the

Foundation.

I1g. Attorney General Ryan and Assistant Attorney General Perkins colluded with

these Board members in committing breach of their fìduciary duties. or otherwise

induced or participated in such breach.

119. As a direct anci proximate result of this conduct, Plaintiffs and the Foundation

have suffered injury.

Praver for Relief

plaintiffs request that this Court to enter judgment on their behalf as follows:

(a) Damages in an amount to be determined at trial;

(b) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actually incurrecl;

(c) Punitive damages;

(d) Sr-rch other relief as may be just and proper'

Count VII - Deprivation Under Color of Law
of Constitutional Rights (42 U.S.C' I 1983)

120, All foregoing paragraphs are incorporated herein by reference.

IZI. At all relevant times, Attorney General Ryan and Assistant Attorney General

perkins acted under color of law as Assistant Attorney General of the State of lllinois.

IZZ. Mr. perkins' conduct coirstitutes an uniawful deprivation of the Foundation's

property withor.rt due process of law in violation of the Fourteenth Amendment to the

Constitution of the Unitecl States.

123. The conduct of the Attorney General and Assistant Attorney General constitutes
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an unlawful deprivation of the Foundation's rights to freedom of speech under the First

Amendment to the Constitution of the United States'

124. The conduct of the Attorney General and Assistant Attorney General has resulted

in an unlawful restraint by the state of Illinois on interstate commerce in violation of Art'

I, $ 8 of the Constitution of the United States'

125. The conduct of the Attorney General and Assistant Attorney General has resulted

in an unlawful impairment of the Foundation's contractual obligations in violation of Art'

I, s\ 9 of the Constitution of the United States'

126, The Attorney General and Assistant Attorney General engaged in such illegal

conduct to the injury of Plaintiffs and the Foundation'

Prnver for Relief

Plaintifl's request that this Court to enter judgment on their behalf as follows:

(a) Damages in an amount to be determined at trial;

(b) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actually incurrecl,

(c) Such other relief as may be just and proper'

Jurv Trinl Recluested

127 , Plaintiffs request trial by jLrry'
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Dated: Augr"rst 13, 2001 Respectfu lly submitted,

PAUL HAYES TUCKER, JUDITH
TERRA and ALAN ON

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street, Surite 1400

Chicago, Illinois 60602
Telephone: (3 12)346-8930
Fax: (312)346-9453

Robert P. Cummins
Cr-rmmins & Cronin, LLC
77 West Wacker Drive, Suite 4800

Chicago, IL 60601

Telephone: (3 12) 606-8605
Fax: (312) 578-1234

K Chris Todd
Neil M. Gorsuch
David E. Ross

John H. Longwell
Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.
1615 M Street, N,W., Suite 400
Washington, D.C. 20036
Telephone: (202) 326-1 900
Fax: (202) 326-7999

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernharcl,

McPherson & Hand
901 15th Street, N,W., Suite 700

Washington, D,C. 20005

Telephone: (202) 37 I -6000

Fax: (202) 3ll-6279

Att o r n ey s fo r Pl uí ntiffs
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CERTIFICATE OF SERVICE

The undersigned certifies that he caused a true and accurate copy of the foregoing Notice

of Filing and First Amended Complaint At Law to be served on the parties listed below via hand

deiivery on this 13tr' day of August, 2001 ,

William R. Qr-rinlan
James R. Carroll
John F. Kennedy
William J, Quinlan
Qunrnx & Cntsrrqv, LTD.
30 N. LaSalie Street, 29tl'Floor
Chicago, IL 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
SIU-Ey AusrrN BRowl.l & Wooo
Ten S. Dearborn Street
Chicago, IL 60603

Kimball R, Anderson
Mark M. Heatwole
WnçsroN & SrnawN
35 West Wacker Drive
Chicago, IL 6060i

Floyd D. Perkins
Barry S. Goldberg
Assistant Attorney General &

Bureau Chief of Charitable Trusts
10.0 W. Randolph Street
3'o Floor
Chicago, IL 60601

David A. Novoselsky
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Therese Harris
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Robert P, Cummins
Thomas C. Cronin
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Novoselsþ Law Offices
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James R. Ca¡roll
Lisa M. Hegedus
Jasmine de la Torre
Quinlan & Crisham, Ltd.
30 North LaSalle Sheet
Suire 2900
Chicago, Illinois 60602

16di-003422



A

16di-003423



Sent By: CUMMINS & CBoNIN;

t
)

J

4

5

É

'l

I
q

10

l_ 1"

L¿

13

L4

15

16

1n

1ß

t-9

?ô

2L

22

,)?

24

31 25780500; 14-Aug-01 '12:2SPM;

MccoRKLE COURT REPORTERS, rNC-
CHICAGO, ILLTNOIS - (312) 263-0052
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I

STATE OF TLLINOIS)

) ss¡

COTTNTY OF COOK )

IN 'f'HE CIRCTTIT COURT OF

COTÍNTY ÐÉPARTMENT

COOK COUNTY, TLLTNOTS

- LAW DTVISTON

ORIËINAL

PAUL HAYES TUCKER, A

the Terra Foundation
JUDTTH TERRA, A DÍTCC
Terra Foundation for
-ê.LAN K. SIMPSÖN, a Di
Terra Foundation for

PI aint if f, s '

ctor of )

the A.rüs, )
of the )
Arts, and )
or of the )
Arts, )

)

_lJr- re
for
for
the
rect
t,he

vs, ) No
DEÀN BUNTROCK, a Þirector of the )

rãitt-róuná*tion for the Arts; )

RONALD GIDWITU, a Ðirector of the )

T;;;- Fourrdation f or trhe Àrts ; )

MARGARET DALEY, a Director of t.he )

Cãï;á Pourrdat i on f or the Art s ; )

Ãntnun HARTMAN, a Director of the )

fãt.a Foundation f or the 'ArtË; )

SfBpHeWfn P-ê.CE MARSI{ALL, a Dírector)
of the Terra Foundation of the )

ÁiU"; THEODORË STEBBINS, a Direct'or)
of the Terra Found-ation for the )

Ãit= ; JAl"lES R - DONNEI'LEY, an ì
lrãitiáual; MARSH-ALL F]ELD V , an )

índividual; KÀTHLËEN A' F'OSTER, )

ã; individual; RÖBERT S. HAMADA, )

;; i.tai.tidua]; FREDERICK A ' )

KREIIBIËL, ãf, indivíduaI; )

THE iENNA Ë'OTINDATION FOR THE ARTS, )

år--riiitoi.s Notr-For-Profit )

õtp;;;Liott; ,JAMES E ' RYAN, I
ActõrneY Genera1 of rllinoie; )

FLOYD D-. 'PERKINS, Agsist'ant )

iil.ittoi= Attorney General I )

wi¡lsro¡¡ & srRAwN; an Tllinois )

Ëãïùtt"tehip ¡ and SIDLEY & AUSTTN , )

*"- i i'r inoi-ã PartrrershiP, I
Defendantg ' )
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MR. THOMAS C. CRONIN

'?7 wesL Wacker Driwe , Suite 4 B 0 0

Chicago, Illinois 60601

(3L2) 578-0s00

- arrd-

DAI/ÏD A. NOVOSELSKY & ASSOCIATES ' bY

MR. ÐÀVID A. NQVOSELSKY

12 O Nort'h' LaSal Ie Street' ' Suite l-4 0 O

Chicago, IIlinoíe 60502

(3L2)346-8e30

on behalf of t'he Plaintif f s'

QUTNLAII & cRrsi{AM, LTD', by

MR. WTLLIAM R. QUINITAN and

MR . JAI\'IES R. CARROLL

30 Nortrh LaSalLe Street, SuiÈe 2900

Chicago, lllinois 6o6oz

(gre) 263-o9oo

On behalf of t'he Defendants

Dean Buntrock, Ronal-d Gidwitz'

Margaret DaleY åÉd

Ambaseador Hartman'
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ÀPPEARANCES CONTINUED: ..

srDLEY, AUSTTN, BROWN &. WOOD, by

MR. STEtrHEN C. C"ARLSON

10. South Dearborn Street

Chicago, Il-lirtois 606û3

(3L2 ) 853 -7717

- and-

üI TNSTON 6E STRAWN , bY

MR. SCOTT SZOLA and

MR. MARK M. HËATÎ¡ÍOLE

35 West Wacker Drive

Chicago, Illinois 606o1--9703

(312) 558 -5J.37

On behalf of the Defendant

The Terrä Fourrdation For The Arts,

OFFICE OF THE ATTORNHY GENERAT', h:Y

MR. FLOYD D. PERKTNS

l-0 0 West Randoì-ph Street
Chicago, Illinois 60601-

(312)81-4-2533

On behalf of t,he Defendantg

,.James E. Ryan and Floyd D. Þerkine.
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MR. CARLSON: Your Honor, I am Steve Carlson
from Sidley & Austin, I goÈ fheee papers abour rwo

minut.es before

THE COtiRT: Let me ask you, can \¡¡e ÊEay off the
record jusU â minute?

MR . C.A,RLSON ¡ Sure, âbsolutef y.
(Discuss j-on of f Ehe record. )

MR. QUINLÀN: William R. Quinlan and. ,James

Carrol-l- or¡ behalf of certain defendants.
MR. CARLSON: Steve Carlson from SÍdley, Austin

I bel-ieve on behalf of The Terra Foundation-
THE COURT: And pro se, arenrt you a party

now?

MR, CARLSON: Maybe .

MR^ NOVOSELSKY; You grantred us J.eave to file,
THE COURT: Okay . Go abread.

MR. SZOT,,A: Yo\rr l{onol:, ScoLt Szola of
Winston & Strawn technically trasn'È been served

eiuher yet, so we wil-l be in the same positÍon as

Sidley & Austin-
MR. PERKTNS: Floyd .Perkirrs . f am à def endant

pro se and Assistant Attorney General on behalf of
the Atrtorney General of fllinois.

MR - HEATWOLE : Mark Heat,wole, Winscon &. Scrawn .
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MR. NOVOSEIJSKY: I apologize, .,Judge.
'ïHÈ COURT: He assumes everybody knows him, but

give them your nãme.

MR, NOVOSELSKY: Davíd Novoselsky and Tom

Cronin for plaintiffs-
These are our nrotions. And I gruese the

first I would onLy ask Mr. Quinlan, certain

defendanes which one, Bí11, 6<> there is no

queet ion?

MR. QUINLAII: WeIl, if you wanL me to 90

through, I am represenE,ing Mr. Hartman. Mrs. Da1ey,

Mr. Bunt,rock, Mr . Gidwitz . A¡rd vre are nob at the

moment representing Miss Marshall or Mr. Stebbins.

MR- NOVOSEI-,SKY: As a housekeepirtg matter, yollr

Honor, wê have

THE COURT: Let me before we 6tart indicate

thãt this case having been set for 2:00 o'clock, âË

the parties came in, we have had informal-

discussions which precluded in opening t,ue had as a

remaining defendantsr abtorney came in since the

shortage of notice, nobody was essentially Iate

because everything was preLty much of emergency.

J\nd tlratl e what we have tralked.

.A. momentr ago Ëhe àtËorneyË, half a dozen

McCORKIJE COURT RËPORTERS, INC.
cHrc.âGo, TLLTNOTS - (312) 253-0052
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at,torneyË joínt1y for the defendant,s went out to

discuss the possibiLity of Ëome incerim action aË

Êugge-Ft-ed by l-he 
"or.r.=lt 

. rs that a f air statement ?

MR. QUTNLAN: Tha:t ' s f air .

MR, CARL$ON l That ' s correct, yolrr Honor. And

I could respond to tl¡aË sugrgestj.onr 1roür Honor

MR. NOVOSELSKY: 'I am Ëorry, unless Èhere is
going eo be an agreement.

MR. CARLSON: I tf¡inf there ie '
THE COURT¡ I sai,d

MR. CARLSON: I t:frini< there probably in essence

is an agf reement, your Flonor. we hawe represented

The Terra Foundation ,in the underlying laweuit in

f ront of Judge Kinnaírd. And f Lhink your llonorrs

off-the-record questiions I think correctly pointed

out, that this píece of Iitigation probably should

be transferred back to the Chief Judge t.o go back

Lo ,Judge Kirrnaird bec,ause it is fundamentally tþre

E ame thing
But more imporuantLy the motion for TRO

EhaE is up appärentl)l seeks to enjoin a board

meeEÍng from taking place tomorrow morning. We can

cancel tliat board meeting so that, it' doesnrt take
:

place tomorrow morning.

McCORKIJË COURT REPORTERS, rNC '
CHTCAGO, TLLINOIS. (3L2) 263-0052
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None of us have had a charrce to take a

look at this firsE amended complaint or maybe even

the original complaint. None of us hawe had a

chance to look at any detail aL the morion for TRO,

so we wÍ}l canceL the board meeEíng for tomorrow.
So there is no need for any further action in thaE

respect r forJ.r Honor

And I think äIËo aË che cÕurt $¡as

suggesting in you.r off-the-record comments, this is
a case t.ha.t is rightful to be trarrsferred to the
Chíef 'Trrdge and tô be trânsferred back tô

'Tudge Kinnaird . She wi 11

THE COURT: Do you so move?

MR. CARLSON : ï so move, your llonor .

THE COURT: Okay.

MR. NOVOSELSKY : I hrave no problem with your
suggestion except aÊ f oll-ôwÉ, I presume thaE the
agreement would be t.rÌere would be no meeting.

çcheduled unless and until the matter can be

presented to first of all
THE COURT; ThaE would be the entering of an

injuncLion. You have to have how many daysr

notí ie?

MR. CÃRLSON: Fíve, five business days.

16di-003431
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)

THE COURÏ : So t,hat act,ually there can't be any

meeting scheduled let's ag-ree we can agree to
sornet,hring, brrt- 

'ï 
cên I t rtr l. e .

MR. CARLSON: We are simply cancelirrg the

rc¡eeEing, your Honor. There isnr t any need.

TIIE COURT; And you will have one within ten

days; is that agreeable? If you want to agree tÕ
that- I don't want Eo rule because then I exercise
Ëome jurisdiction.

MR . QUINLAN: I think t'he shrort ansr¡rer i s there
cannoe be ä. meetirrg of the board- of direccors
wit,Frout f íve daye ' business notice and cannot

possibly take place before Monday.

MR. NOVOSELSKY: Except- then we äre in a

posicion of, as you pointed out,, your Horror,

uTudge xinnaÍrd is coming back from abroad which is
a phrase which permeates Lhis case orr Monday. I
think it would be crue] and unusual to have her

come ín the door and get hit over Lhe head with
thi s

I woul-d be willing to agree on behalf of

my cJienLs thaL íf there is an agreemenL Lo put

this 'over for at leasE a few days afEer

Jud.ge Kinnaird comes back, w€ would not trake che

McCÖRKLE COURT REPOR.TERS, INC.
cHICAGO, ILLINOIS - (31_2) 263-0052
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posiLion that
or Ëhat Judge

ru1Íng.

there has been ä deniaL of injunction
Gardener Fras entered a subsEantive

T don't want t,o prejudice your clients,
but I al-so don't wanL Eo put,Judge Kinnaird in the

position if the Chief Judge tranÉfers it, he may or
may not, to have ,Judge Kinnaird come back in on a

Monday morníng from Paris and sây, okay, Judge.

here is a hearing, Ietrs go.

MR. QUINLA.I{: Your Honor, first of all-, the

likelihood of anything taking place j-s almo+t

nonexistenL. Second of all, we have already
stricken the meeting so there is nothing that's at
issue here. There j,s no cäse in controversy.

THE COURT: Ä.nd it couldn't be any sôoner than

f iwe daysl notice. If you Lrad f ive daysr notice,
you wouldnrt be abl-e to have it äny Éooner than a

week from Tuesday. That's from the time at Ehe end

of the day. I don't wanÈ to do anything that
exercisee something because that would be wrongr. f
am nÕt afraíd.

My understanding is that the meeting has

been 'canceled- Thís being a quarter to 3:00, I
don't' think yÕu can conceivably have five business

l0

16di-003433
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days which would be any closer to Tuesday.

. I am goi-ng tÒ suggest that you draw an

order up on you.r motion, I will sign it, ít wi]l go

to ,Judge Evans. You can corrbâcg ,Judge EvanË

because Ehey don'L argue those þefore me. My

understanding of a transf er that it is reall-y up to
the judge eo make the provÍsion,

MR. NOVOSELSKYT What I would lÍke to do at

thj-s poínt, your Flonor, is at least ent'er since the

cäÉe is still before Yoü, at least enter and

continue our motion to file the amended complaint.

I am not asking you Eo rule on it since r afiI

THE COURT: I dontt think anybody eares. You

have it. You are on a roLl-- Okay?

MR. NOVOSELSKY; And as far aÊ Lhe motion for
the restraining order, the ccrurt has

MR. CARLSON¡ TÈ is moot because ute have

canceled the meeting.

MR. QUINLAN: You can withdraw it if you want.

THE COURT: The emergiency ís mÕot'-

MR. NOVOSELSKY¡ f could' Why don't, we just'

have the êourt find- rhac it is moot.

THE COURT: It is moot. That's fine.

MR. PERKINS: ,Tudge, for the record. f rom the

McCORKI-,E COURT REPORTERS, INC.
cHrcÀco, rLLrNors * (3a2) 26J*oo52
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Attorney General, Floyd Perkins . ,Judge, wê ob j ect

to venue here so anything
of prejudice

THE COURT¡ What. are you worried about? I a.m

sending it out sua sPontae.

MR. PERKINS: I understand, '.Tudge. I am

just I don't want arry ruLings by the court

THE COURT: Where do you want the venLle, in
Springfield?

MR. PERKINS: f jusL donrt want any rulings by

the court t'o be used as some prÊjudice.

THE COURT: Well, I thought everybody heard me

since I raised it sua sponLae. Ãnd f only did you

for an afterthought; didn't l?
MR. CARLSON; Ytrr sure did, your Honor .

THE COURT: It doesnr t make aer¡se t,o be Lrere .

So if you urant. to argue, I can end up dísagreeing-
But I tot'ally agree with yÖu - okay?

MR. PERKINS: Judge

THE COURT: I think the whole principle of
judiciat economy and good sense is you put it al1

in one p1ace. And T have always done that.

Mh. NovosELSKY: Which, |oux Honor, we mây find

ourËelveË going .back Lo squarê one in front of

MCCORKLE ÇOURT REPORTERS. INC.
cHICÄcO, ILrJrNors - (312) 263-0052
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,Judge Kinnaird while you heard a statement that we

were absolutely free to file any Laweuit hre wanted

agaÍnËt arrybody

TIIE COURT¡ WeIl, Fo f ar I am sending you bacir

Eo E,hat square.

MR. NOVOSELSKY ¡ .Tudgie r fou are such a
wonderf ul person to be in f ront, of . I do¡t' t want

to Leave,

THE COURT: Well, you are all wonderful. And

iC is my loss having eight of the finest lawyers in
America in front Õf me and noÈ have

MR. QUINLJ\N: On behalf of our clients we

ËureLy don'E object Eo venue in front of your

llonor. Unf ortunat,ely you are probably correct. it
isr¡' t apFropriate venue . Tharrk you.

IUR. NOVOSETTSKY ¡ .Tudge, I don't want them going

to Judge Evans and saying Judge Gardener says thaL

caËe should g0 back Eo

THE COURT: All right, I will say it,
Judge Gardener as sua spontae has suggested that
this case go back. And you car'r. guot'e me. Okay?

MR. NOVOSELSKY: ThatÌs fine.

THE COURT; I am not shy. All right?
MR. SZOLA: Thank You, your Horìor .

13
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THE COURT: f å.m rrot going to caLl it which I
could do, f could do it. I just don,t. I have
the right to cal-I ir., and. it is not, ex parte. But
ï wouldnlt do it.

If he has a problem t¡ÍEh having this go,
that-'s his problem. I don I t see any problern in
ha.ving it go t,here. A'd you would be a delíght in
my lif e. r would grow ol-der wÍth you al-r . BuE iL
wouLd be tLre deright of my l-ife- somebime wLren arl
of you can geL a new case from the beginning, it
would be my pleasure to have you al1 here.

(wtrereupori. further prÕceedíngs

in said cause \rrere ad.journed.

sine die. )

McCORKLE COüRT REPORTERS, INC.
CHICÀGO, ILITTNOTS - (3 t_2 ) 263- 0052
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FILE
IÐoc KETEDIN THE CIRCUIT COURT OF COOK COUNTY,ILLINO

COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, et al.,

Plaintiffs, No. 01 L 009112

V

DEAN BLINTROCK, et al.,

Defendants

*APPEARANCE AND JURY DEMAND

The undersigned, as attorney, enters the appearance of the defendants:

)
)

)
)
)

)
)
)
)

HARTMAN

*Defendants demand trial by jury.

xstrike demand for trial by juty if not applicable

I certify that a copy of the within instrument was served on all parties who have appeared and

have not heretofore been found by the court to be in default for failure to plead.

James il, for
ab Defendants

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd.
30 N. LaSalle St., Suite 2900
Chicago,IL 60602
312-263-0900
#33745

r 80667

AURELIA PUCINSKI, CLERK OF THE CTRCUIT COURT OF COOKCOUNTY,ILLINOIS
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TCC

FILE

DOOKETED

rN THE CIRCUIT COURT OF COOK COUNTY, ILLTNOTS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, CI AI.,

Plaintiffs, No. 01 L009ll2

v

DEAN BUNTROCK, et al.,

Defendants.

NOTICE OF F'ILTNG

TO: See attached Service List

PLEASE TAKE NOTICE that on August 17,2001, we fìled with the Clerk of the Circuit
Court of Cook Counfy, Law Division, certain defendants' Appearance and Jury Demand a copy

of which is attached and hereby served upon you.

)

)
)
)

)
)
)
)
)

t(espectruily suDmlweo,

By:

Counsel for Dean Buntrock. Margaret Daley.
Ronald Gidwitz and Arthur Hartman
V/illiam R. Quinlan
James R. Canoll
QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0900
Firm ID # 33745

Doc: I 80ó72
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CERTIFICATE OF' SERVICE

The undersigned, being duly swom on oath, deposes and states that she caused true and

Correct Copies of the Attached Notice of Filing and Appearance and Jury Demand, to be served

on August 17 ,200I in the manner listed on the attached service list.

SUBSCzuBED AND SWORN to
before me this l.7th day of August,
200t.

lr/*, ú¿øt +
(NoflnhY PUBLIC

..OFFICIAL SEAU'
Mary Butler

IllinoisofStateN Public,otary
2004)Ma¡chExpiresCommíssionMy

Doc; I 80672
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Paul Hayes Tucker, et al. v.

Dean Buntrock, et al.
No. 01 L 009112

SERVICE LIST

(Via Messenger)
Floyd D. Perkins
Therese Harris
Assistant Attomey General & Bureau Chief
of Charitable Trusts
100 W. Randolph Street
3rd Floor
Chicago, Illinois 60601

(Via Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

(Vta Messenger)
David A. Novoselsky
Novoselsky Law Off,rces
120 North LaSalle
Suite 1400
Chicago, illinois 60602

(Via Messenger)
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)
Scott J. Szala
Winston & Strawn
35 W. 'Wacker Drive
Chicago, illinois 60601

(Via Messenger)
William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55tl'Floor
Chicago, IL 60606

Doc: I 80ó72

16di-003443



10

16di-003444



FILE

DOCKE

IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,
a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintiffs, No. 01 L 009112

DEAN BI-INTROCK, a Director of the Terra

Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation

for rhe Arrs; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDEzuCK A. KREHBIEHL, an individual;
THE TERRA FOLTNDATION FOR THE ARTS, AN)

Illinois Not-For-Profit Corporati on; JAMES E.

RYAN, Attorney General of lllinois; FLOYD D'
PERKINS, Assistant Illinois Attorney General;

WINSTON & STRAWN, an Illinois Partnership;

and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants.

NOTICE OF FILING

TO: See attached Service List

PLEASE TAKE NOTICE that on August 17,2001, we filed with the Clerk of the Circuit

Court of Cook County, Law Division, Motion for Transfer Based on Case Filed in the Wrong

v

)
)

)
)
)

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)

Doc: I 80607
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Division and on Relatedness , a copy of which is attached and hereby served upon you'

Respectfu lly submitted,

By:

Counsel for Dean Buntrock. Margaret Daley.

Ronald Gidwitz and Arthur Hartman
William R. Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

QUINLAN & CzuSFIAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0900
Firm # ?774\

Counsel for Theodore Stebbins
William Schuman

Debra Tucker
MCDERMOTT WILL & EMERY
227 WestMonroe Street, 55ù Floor
Chicago,IL 60606
(3r2) 372-2000

Doc: I 80607
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CERTIFICATE OF SERVICE

The undersigned, being duly swom on oath, deposes and states that she caused true and

Correct Copies of the Attached Notice of Filing and Motion for Transfer Based on Case Filed in

the Wrong Division and on Relatedness, to be served on August 17 ,2001in the manner listed on

the attached service list.

SUBSCzuBED AND SWORN tO

before me this 17th day of August,
2001.

PUBLICARY

ú6OFT'ICIAL SEAL''
Mary Butler

Notary Public, Sute of Illinois
Commission Expircs March 2,2004My

Doc: I 80ó07
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Pattl Hayes Tucker, et al. v.

Dean Buntrock, et al.

No. 01 L 009112

SERVICE LIST

(Vía Messenger)
Floyd D. Perkins
Therese Harris
Assistant Attomey General & Bureau Chief
of Charitable Trusts
100 W. Randolph Street

3rd Floor
Chicago, Illinois 60601

(Via Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

(Via Messenger)
David A. Novoselsþ
Novoselsþ Law Offices
120 North LaSalle
Suite 1400
Chicago, Illinois 60602

(Vìa Messenger)
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)

Scott J. Szala
Winston & Strawn
35 W. Wacker Drive
Chicago, Illinois 6060 I

Doc: I 80607

16di-003448



11

16di-003449



PATIL HAYES TUCKEK a Director of the

Terra Foundation for the Afts; fUDITH TERRA,
a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintiffs,

DEAN BLINTROCK, a Director of the Terra

Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSFIALL, a Director of

RPC

TCC

FILE

#0cKETED

No. 0l L009ll2

Before Presiding Judge Evans
for Reassignment

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINO
COUNTY DEPARTMENT, LAW DIVTSION

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

the l erra Foundatlon tor the Arts; IftL,ulJut(b
STEBBINS, a Director of the Terra Foundation
for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATF{LEEN A FORSTER" an individual;
ROBERT S. HAMADA, an individual;
FREDEzuCK A. KREÉIBIEHL, an individual;
TF{E TERRA FOUNDATION FOR TF{E ARTS, an

Illinois Not-For-Profit Corporation; JAMES E.

RYAN, Attomey General of lllinois;FLOYD D.
PERKINS, Assistant lllinois Attorney General;
WINSTON & STRAWN, an Illinois Partnership;
and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants

MOTION FOR TRANSFER BASED ON CASE FILED IN THE
WRONG DTWSION AND ON REI,ATEDNESS

Defendants D ean L. Buntrock, Margaret D aley, Ronald Gidwitz and Arthur Hartm an, by and

through their attorneys, Quinlan & Crisham, Ltd., and Theodore Stebbins, by and through his

)
)
)
)
)
)
)
)
)
)
)
)

)
)
)

Doc:1 80578
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attorneys, McDermott Will & Emery, hereby move that this action, which was improperly filed in

the Law Division, be transferred to the Chancery Division for reassignment. In further support of

their motion Buntrock, Daley, Gidwitz, Hartman, and Stebbins, state as follows:

INTRODUCTION

l. As set forth in detail below, the current case Tucker, et al. v. Btmtrock, et al., 07 L

gll1 ('Tey.a Il'), flrled in the Law Division, is simply an attempt by three former defendants

who are unhappy with the settlement reached in Buntrock, et al. v. Terra, et a1.,00 CH 13859,

("Terral"), to challenge that settlement agreement in another forum. However, it cannot be

reasonably disputed that the issues raised by Terroll has been fully considered and decided in

Terral. Because Terra // is based on the settlement reached in Terua1- a settlement that Judge

Kinnaird expressly reserved jurisdiction to enforce - this case should be transferred to the

Chancery Division and to Judge Kinnaird. Moreoveq Judge Kinnaird is familiar with the issues

involved, as well as the likely applicability of res judicata and/or collateral estoppel, so that it is

appropriate to transfer this matter to the Chancery Division for reassignment to Judge Kinnaird'

Z. General Order 1.3(c) of the Cook County Circuit Court General Orders establishes

that upon a determination by a judge assigned to an action that such action has been filed in the

wrong division, that action shall be transferred to this Court for the purpose of transferring the

action to the Presiding Judge of the proper division. Indeed, Judge Sheldon Gardner has already

determined that TerrøIl should be transferred to this Court for transfer to the Chancery Division

for reassignment to Judge Kinnaird. (See Order of August 13, 2001, attached hereto as Exhibit

A.) Accordingly, defendants respectfully request that this Court, pursuant to Cook County

Circuit Court General Order 1.3(c), transfer Terra 1/ to the Chancery Division for reassignment

2
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to Judge Kinnaird.

3. In addition, General Order 1.3(d) provides that a judge assigned to an action may

transfer that action to this Court for purpose of transfer to another division to further the

"convenience of the parties and witnesses and for the more efficient disposition of litigation."

,See General Order 1.3(d). Here, Judge Gardner, recognizing the complexity and relatedness of

the issues involved in Tena I and Terra II and Judge Kinnaird's familiarity with such issues, has

clearly indicated that transfer to the Chancery Division and reassignment to Judge Kinnaird will

promote judicial economy. (,See August 13, 2001 Transcript of Proceedings attached hereto as

Exhibit B.) Thus, transfer to the Chancery Division lor reassignment to Judge Kinnaird is

consistent with General Order 1.3(d).

Terra I

4. In September, 2000 Buntrock and Gidwitz (the "Original Plaintifß") filed an

action in the Circuit Court of Cook County, Chancery Division, captioned Btnúrock and. Gidwitz

v. Terro, et a\.,00 CH 13859. That case was assigned to the Honorable Dorothy Kirie Kinnaird.

5. The Original Plaintiffs from Terra,I are directors of the Terra Foundation for the

Arts ('Terra" or the "Foundation"), an Illinois not-for-prof,rt corporation. The Original Plaintiffs

brought an action seeking declaratory, injunctive and other relief to protect the Foundation from,

inter alia, breaches of fiduciary duties by certain directors of the Foundation, namely, Judith

Terra, Paul Tucker and Alan Simpson. Signif,rcantly, the individual defendants from Terra I are

now the plaintiffs in the current matter, Terua II.

6. Within days of the flrling of Terra d the lllinois Attorney General intervened as a

party plaintiff to protect the interests of the People of the State of Illinois as the beneficiaries of
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the Foundation.

7. The Foundation was established in 1978 by Daniel J. Terra (deceased) ("Dan

Tena') to preserve and exhibit an extensive collection of American Art, to expand the artistic

horizons of the Illinois art public through educational programs, and to operate a museum in the

Chicago area . The Foundation's assets now total approximately S450 million, including

investments, real estate, and a priceless collection of American art. At issue in Terra.I was the

attempt by Simpson, Tucker, and Terra to close the museum in Chicago and move the

Foundation, an Illinois charitable trust, out of Illinois'

8. Throughout the pendency of Terrølbefore Judge Kinnaird, from September,

2000 to July 2001, an extraordinary number of substantive motions were filed and decided in this

matter. Judge Kinnaird heard no less than 30 motions, including l0 motions for injunctive relief.

Accordingly, Judge Kinnaird became familiar with the numerous legal and factual issues raised

in Terra,I and now raised in Terra II.

g. After months of litigation, the complexity and volatility of the case motivated all

the parties, particularly the current Teta /l plaintiffs, to agree to participate in mediation. On

February 5,2001, Judge Kinnaird entered an agreed order submitting this case to mediation. The

mediation process continued for over four months and resulted in a mediated settlement on June

29,2001.

Settlement of Terra I

10. The settlement agreement was presented to Judge Kinnaird and, on Juiry 26,2001,

Judge Kinnaird signed and entered a Consent Decree dismissing the original action pursuant to

settlement. A copy of the July 26, 2001 Consent Decree is attached hereto as Exhibit C.)

Docì180578 4

16di-003453



Significantly, the defendants in Terra 1- now the plaintiffs in Terra 1/ - disagreed with the

settlement reached by the majority of the Board of the Foundation and, as discussed below,

undertook various measures, such as flrling a new action and objecting to the Consent Decree, to

prevent the approval of the settlement by the Foundation and entry of the Consent Decree by

Judge Kinnaird. It is the dissatisfaction of these three Board members with the settlement that

prompted the filing of Terrsl1. Indeed, Terra 11is simply an effort to "undo" the valid

settlement reached by the Foundation and approved by Judge Kinnaird in Terua L

I 1 . Specifically, on June 28, ZOO|, Terra, Tucker and Simpson attempted to prevent a

vote by the Foundation's Board of Directors on the settlement by filing an action in Federal

Court, captioned Terra, et al. v. Floyd. Perkirzs, 0l CV 4976. Notably, the federal action was

filed on the eve of the board meeting at which the settlement was scheduled to be approved. The

Federal Court, Judge Elaine E. Bucklo presiding, dismissed that action the same day. In a

twelve- page opinion, Judge Bucklo held that, inter alia, the Federal Court lacked jurisdiction to

hear Terra, Tucker and Simpson's claims and that they lacked standing to bring these claims (A

copy of Judge Bucklo's Opinion is attached as Exhibit D.)

12. After their first affempt to block the settlement failed, on June 29,20Q1, Terra,

Tucker and Simpson renewed their efforts before Judge Kinnaird. This second attempt -
seeking an injunction to stop the June 29 meeting - was likewise to no avail. Judge Kinnaird

denied their motion for TRO and allowed the June 29,2001meeting to proceed. Lateq on July

29 , 200! , the Board voted by a vote of 6 - 2 to adopt the settlement. The lone dissenters were

Tucker and Terra - the plaintifß in Terra II.

13. In an abundance of caution and fairness to Terra, Tucker and Simpson, Judge
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Kinnaird allowed the filing of Objections, by the Terrall plaintiffs, to the proposed Consent

Decree and set the matter for hearing on July 24,2001. The matter was extensively briefed and,

in addition, on July 24, ZOOI, Judge Kinnaird heard over 5 hours of argument from the parties.

14. After thoroughly considering all arguments, on July 26, 2001, Judge Kinnaird

signed and entered the Consent Decree dismissing this case in its entirety. (Exhibit C.)

Jurisdiction to Enforce Settlement Reserved by Judge Kinnâird

15. As part of the Consent Decree, Judge Kinnaird expressly reserved jurisdiction to

enforce the Consent Decree and to award attomeys' fees. The issue of attomeys' fees remains

pending before the Court. Indeed, Terra, Tucker and Simpson's former counsel have submitted a

fee petition to the Court, which is set for presentment on September 20, 2001. Thus, Terra I is

still ongoing until that issue is resolved

16. The present complaint in Terral/ (and proposed first amended complaint at

law) seeks declaratory and injunctive relief as well as damages and fees. The present allegations

brought by Terra, Tucker and Simpson begin and end with the original litigation. The allegations

relate to defendants' conduct during the original litigation, Terra I, and the terms of the Consent

Decree approved by Judge Kinnaird in Terral. They also allege that Judge Kinnaird has

"unlawfully denied" them the opportunity to bring their claims in the original litigation.

(Complaint at Law at p.2 and proposed First Amended Complaint, p.2.)

li . The parties to the present litigation are exactly the same as those in the original

litigation, with the addition of all the members of the Foundation's Board of Directors, including

the five newly-elected directors of the Foundation (elected pursuantto the Settlement) as

defendants, as well as the addition of two law firms as defendants that represented the
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Foundation during theTerra.I.r Thus, the claims asserted in this lawsuit are inextricably

intertwined with the claims over which Judge Kinnaird has expressly reserued jurisdiction. In

fact, Terra 1/ is not only related to Terua /, it is in fact and substance the same case.

ARGUMENT

t 8. Cook County Circuit Court General Order No. 1.3(c) provides for the procedure

to be followed when an action has been flrled in the wrong division. General Order No. 1.3(c)

requires:

Any action assigned to a judge that is determined by that judge, whether by

suggestion of the parties or otherwise, to have been f,rled or to be pending in the

wrong department, division, district or section of the Circuit Court of Cook
County, shall be transferred to the Presiding Judge of the division or district in
which it is pending for the purpose of transferring the action to the Presiding

Judge of the proper division or district or for reassignment to the proper section

Here, the Court assigned to hear Terra /1has already determined that this matter be transferred to

this Court for reassignment. (See Judge Gardner's Order, Exhibit A.)

19. On August 13, 2001, - two weeks after the filing of Terral1- plaintiffs

attempted to bring an emergency motion for temporary restraining order before Judge Gardner.

That plaintiffs sought injunctive relief (which further illustrated that this matter should have been

frled in Chancery and should now be transferred to the Chancery Division, the appropriate forum

I In fact, even the addition of the two law firms as defendants is based on issues already

decided by Judge Kinnaird and the Appellate Court, First District. Specifically, in Terca I the
Original Plaintiffs alleged a conflict of interest on behalf of the law firm representing the
Foundation. Judge Kinnaird, after substantial briefing and argument, found that there was no

conflict of interest that prevented one of the law firms from representing the Foundation. The

Appellate Court denied the Original Plaintiff s appeal and the Supreme Court denied the petition
for leave to appeal filed by the Original Plaintiffs. Here, the plaintiffs of Terua II are attempting
to use the conflict already rejected by Judge Kinnaird, the Appellate Court, and the Supreme

Court, to state a cause of action against the law firms.
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for such injunctive actions) is yet another factor that supports defendants' motion for transfer. In

fact, Judge Gardner expressly found that the action should be transferred back to Judge Kinnaird

in the Chancery Division, inviting the parties to quote him on that point. (See Exhibit B, p.13.)

Therefore, pursuant to General Order No. 1.3(c), where a judge assigned to a case, as here,

Judge Gardner, has determined that the case has been filed in the wrong division, the matter shall

be transferred to this Court for reassignment to the Chief Judge of the Chancery Division.

20. Additionally, however, in light of the clear relatedness between Teta I and Terra

1d transfer to the Chancery Division is warranted. Cook County Circuit Court General Order No.

1.3(d) also provides that:

For the convenience of parties and witnesses and for the more efficient disposition
of litigation, a judge, upon motion of any party may transfer any action pending

before that judge to the Presiding Judge of the division or district for the purpose

of transferring the action to any other department, division or district.

As recognizedby Judge Gardner, it would be totally inefficient for any new judge to undertake

the monumental task of gaining familiarity with the record from the original litigation. (Exhibit

B, e.g., p.12.) The present claims are so intertwined with the original litigation that it would not

be possible for a judge to consider the current claims without reviewing and considering the

entire history of the litigation before Judge Kinnaird. Thus, transfer to the Chancery Division for

reassignment will further promote judicial economy.

21. Moreover, the claims presently being couched as a "Complaint at Laü' are

really nothing more than a reiteration of the various motions and arguments presented and

rejected by the Federal Court, as well as the chancery claims presented to Judge Kinnaird. Judge

Kinnaird is the judge best able to address these claims as she has already considered these

8Doc: I 80578

16di-003457



arguments and is intimately familiar with the facts leading up to these claims. For these

additional reasons, this matter should be transferred and reassigned to Judge Kinnaird.

22. Finally, notwithstanding the relatedness between Terra I and Terrs /1, the

allegations at issue in Terra II are more appropriate for a chancellor sitting in equity. The

complaint filed in Terra.ll consist of five counts. The proposed first amended complaint consists

of seven counts. Those counts seek declaratory and injunctive relief. Even the causes of action

which do not expressly request injunctive relief are directed at stopping allegedly wrongful

behavior. Moreover, the TRO filed by the plaintiffs before Judge Gardner demonstrates that the

plaintiffs' real aim is equitable relief. Cook County Court General Order No. 1.2(bX1) describes

the types of cases heard by the Chancery Court as follows:

. . . class actions, mortgage foreclosures, arbitration, injunctions,
temporary restraining orders . . . declaratory judgments . . . declarations

concerning or construction of wills (other than during the period of an estate

administration), the appointment of trustees . . . receiverships . . . or other
proceedings under the Corporations and Partnership Act . . .

(emphasis added). Clearly, the relief sought in plaintiffs' complaint are encompassed by the

Chancery Court's purview under General Order No. 1.z(bxl)
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CONCLUSION

For all of these reasons, the Original Plaintiffs and Defendants Daley, Hartman, and

Stebbins respectfully request that this Court transfer this case to the Presiding Judge of the

Chancery Division for reassignment

Dated: August I7,2001 Respectfully Submitted,

DEAN L. BUNTROCK, MARGARET DALEY,
RONALD GIDWITZ and ARTHUR HARTMAN

One of Their
William R. Quinlan
James R. Canoll
Lisa M. Hegedus
Jasmine de la Torre

QUINLAN & CRISIIAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0900
Firm ID # 33745

Respectfully Submitted,

THEODORE STEBBINS

By

By:
One of Hïs 

$fionevs

William P. Schuman
Debra Tucker
MCDERMOTT WILL & EMERY
221West Monroe Street
Chicago,IL 60606
(3r2) 372-2000
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McCORKLE COURT REPORTERS, INC.

cHICAcO, fLLTNOIS - (3L2) 263- 0052

STATE OF ILLINOIS)

) ss:
i.

J i.j

COUNTY OF COOK )

TN THE CIRCUTT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT LAW DTVISTON

PAUL HAYES TUCKER, a Director of
the Terra Foundat.ion f or the Arts,
JUDITH TERRA, A DiTCCTOT Of IhC
Terra Foundat ion f or t.he Art s , and
ALAN K. SIMPSON, a Director of the
Terra Foundatíon for the Arts,

Plaintif f s,
vs.

DEAN BUNTROCK, a Dírector of the
Terra Foundation for the Arts;
RONALD GIDWITZ, a Director of the
Terra Foundat ion f or the Art. s ;

MARGARET DALEY, a Dírector o ê

Terra Foundation for the Arts;
ARTHUR HARTMAN, a Director of the
Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director
of t,he Terra Foundat ion of the
Arts; THEODORE STEBBINS, a Director
of the Terra Foundation for the
Arts; JAMES R. DONNELLEY, âfl
individual; MARSHALI-, FIEI-.,D V, an
individual; KATHLEEN A' FOSTER,
an individual; ROBERT S. HAMADA,
an individual; FREDERICK A.
KREI IBIEL, an individual ;

THE TERRA FOUNDATION FOR THE ARTS,
an Illinois Not -For-Profít
Corporat ion; JAMES E. RYAN,
Attorney General of IlIinois;
FLOYD D. PERKINS, Assistant
IIlinois Attorney GeneraI;
WINSTON & STRAWN, âD Illínois
PartnershiP; and SIDLEY & AUSTIN,
an IIIinois PartnershiP,

De fendant s .

PROCEEDINGS AUGUST 13, 2OO

No 01 L 009LL2

L
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McCORKLE COURT REPORTERS, INC.
CHICAGO, fLLINOIS - (312) 263-0052

REPORT OF PROCEEDTNGS AT IhC TTiAI Of IhC

above-entitl-ed cause before t.he Honorabl-e SHELDON

GARDNER, 'Judge of said Court, on t.he 13th day of

August 20OL at. the hour of 2:00 o'cl-ock p. m

Reported by, Patricia L. Wangler

License No. 084-0024L7

24
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McCORKLE COURT REPORTERS, INC.
cHrcAGo, rLLrNors - (312 ) 263-0052

APPEARANCES

CUMMTNS & CRONIN, bY

MR. THOMAS C. CRONIN

77 West Wacker Drive, Suite 4 B 0 0

Chicâgo, IIlinois 60601

(3L2)s7B-o5oo

-and-

DAVTD A. NOVOSELSKY & ASSOCTATES, bY

MR. DAVTD A. NOVOSELSKY

]-20 North LaSaIIe Street, Suite l-400

Chicãgo, Itlinois 60602

(3L2)346-8930

on behalf of the Plaintiffs,

QUINI,AN & CRISHAM, I,TD., bY

MR. WILL]AM R. QUTNLAN ANd

MR. JAMES R. CARROI,L

3 0 North LaSalIe Street, Suite 2900

Chicâ9o, It1ínois 60602

(3a2)263-o9oo

On behalf of the Defendants

Dean Buntrock, RonaId GidwLLz,

Margaret DaIey and

Ambassador Hartman /24
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McCORKLE COURT REPORTERS, INC.
cHICAGO, TLLTNOIS - (3a2) 263-0052

APPEARANCES CONTTNUED :

SIDLEY, AUSTTN, BROWN & WOOD, bY

MR. STEPHEN C. CARLSON

10 South Dearborn Street

Chicâgo, Illinois 60603

(312 )853 -7'717

-and-

WTNSTON & STRAWN, bY

MR. SCOTT SZOLA ANd

MR. MARK M. HEATWOLE

3 5 We st. Wacker Drive

Chicâgo, IlIinois 60601-9703

(3L2 ) SSe-s137

On behal f of t.he Def endant.

The Terra Foundat.ion For The Arts,

OFFTCE OF THE ATTORNEY GENERAL, bY

MR. FLOYD D. PERK]NS

l-00 West Randolph Street

Chicâgo, Illinois 60601

(3L2 ) 814 -2533

On behalf of the Defendants

James E. Ryan and Floyd D. Perkins
aÀz+
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McCORKLE COURT REPORTERS, INC.
CHTCAGO, TI,LTNOIS - (3L2) 263_0052

MR. CARLSON: Your Honor, f am SLeve Carlson

from Sidley & Austin. f goL t.hese papers about t.wo

minutes before

THE COURT: Let me ask You, can we stay off the

record just a minute?

MR. CARLSON: Sure, âbsolutely.

(oiscussion off the record. )

MR. QUINLAN: Wil-liam R. Quinlan and .James

Carrol-l on behal f of certain def endants .

MR. CARLSON: Steve Carlson from Sidley, Austin

I bel ieve on behalf of The Terra Foundat.ion.

THE COURT: And pro s€, aren'L you a party

now ?

MR. CARLSON: MaYbe.

MR. NOVOSELSKY: You granted us Ieave t.o f i1e.

THE COURT: Okay. Go ahead.

MR. SZOLA: Your Honor, Scot.t. Szola of

Winston & Strawn technically hasn't been served

either yeL, so we will be in Lhe same position as

SidIey & AusLin.

MR. PERKINS: Floyd Perkins. I am a defendant

pro se and Assistant Attorney General on behalf of

t.he Attorney General of Illinois.

MR. HEATWOLE: Mark Heat.wole, Winston & SLrawn.24
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McCORKLE COURT REPORTERS, ÏNC.
cHICAGO, ILLINOIS - (312) 263-0052

MR. NOVOSELSKY: I aPologize, Judge.

THE COURT: He assumes everybody knows hi-m, but

g ive t. hem your name .

MR. NOVOSELSKY: David Novoselsky and Tom

Cronin for plaintiffs

These are our motions. And I guess the

first I would onlY ask Mr. QuinIan, cert.ain

BilI, so t.here j-s nodefendant s which one I

question?

MR. QUINLAN: Wel 1, i f

through, I am rePresenting

Mr . Buntrock, Mr . Gidwit z '

moment representing Miss

MR - NOVOSELSKY: As a

Honor, we have

THE COURT:

t.hat. this case

you want me t.o go

Mr. Hartman, Mrs.

And we are not. at.

Da I ey,

t. he

MarshaII or Mr. Stebbins

housekeeping matLer, your

Let me before we st.art indicate

having been set for 2:00 o'clock, as

the part ie s came in , we have had inf ormal-

díscussions which precluded in opening we had as a

remaining def endanLs' attorney came in since t'he

shortage of noLice, nobody was essent ially Iat'e

because everything was pretty much of emergency.

And Lhat's what we have talked.

A momenL ago the attorneys, half a dozen24
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McCORKLE COURT REPORTERS, INC.
CHICAGO, TLLINOIS - (3L2) 263- OO52

attorneys jointly for t.he defendants went out to

discuss the possibitit.y of some interim action as

suggested by the court. f s Lhat a f air stat.ement?

MR. QUINLAN: Thatrs fair.

MR. CARLSON: That 's correcL, your Honor. And

I could respond to that. suggestion, your Honor

MR. NOVOSELSKY: I am sorry, ufl1ess there is

going to be an agreement - -

MR. CARI-,SON: I think there is.

THE COURT: f said

MR. CARLSON: I think t.here probably in essence

is an agreemenL, your Honor. we hr;; represented

The Terra Foundation in the underlying lawsuit in

front of Judge

off-the-record

out that this

be transferred

questions I think

piece of I it igat ion

back Lo the Chief

Kinnaird. And I think your Honor's

correct Iy

probab Iy

poínted

should

back

thet.o ,Judge Kinnaird because it i s

.Iudge to go

fundament a I Iy

same thing.

But more importantly the motion for

that is up apparentIy seeks to enjoin a board

meeting from taking place tomorrow morning.

cancel that board meet ing so that it doesn't

place Lomorrow morning.

I ¡(\J

We can

t ake

./. 4
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None of us have had a chance to

look at. t.his first amended complainL or

the original complaint. None of us have

chance to Iook at

take a

maybe even

had a

det.ai I at the mot ion f or TRO,

so we will cancel-

any

the

So there is no

respecL, your

And T

boa rd meet.ing for tomorrow.

further acL.ion in thatneed for any

Hono r .

think aLso as the court was

in your off-the-record comments, t.his is

l_s righLful to be transferred to the

t.o be transferred back to

suggesting

a case that

Chief

,Judge

,Judge and

Kinnaird. She wí 1l-

THE COURT: Do you so move?

MR. CARI-.,SON: I so move, your Honor

THE COURT: Okay.

MR. NOVOSELSKY: I have no problem with your

t hat thesugge st ion except as f ol Io\¡/s ,

agreement woul-d be t.here would

schedul-ed unless and until the

present.ed to

THE COURT:

inj unct ion. You

notice?

MR. CARLSON:

I presume

be no meet ing

can bematter

first of all

That would be the entering of an

have t.o have how many days'

Five, five busíness days24
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THE COURT: So that acLually there

let's agree

can't. rul-e.

We

can't be any

can agree tomeeting scheduled

something, but T

MR. CARLSON: are simply canceling the

There isn't any need.

we

meeLirg, your

THE COURT:

days; is t.hat.

that. I don't

Honor.

And you will

agreeabl-e? lf

want to rule

have one within ten

you want to agree to

because then I exercise

some j urisdict ion.

MR. QUINLAN: I

cannoL be a meeting

wiLhout five days'

possibly take place

MR. NOVOSELSKY:

posit ion of , as

Judge Kinnaird

a phrase which

think it would

think the short answer is there

of the board of direcLors

business not.ice and cannot

before Monday.

Except then we are in a

you pointed out, your Honor,

is coming back from abroad which is

permeates this case on Monday. I

be cruel and unusual to have her

come in the door and geL hit over the head with

this.

I would be willing to agree on behalf of

my clients thaL if there is an agreement to put

this over for at least a few days after

Judge Kinnaird comes back, wê would not take the24
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I donrt wanL to prejudice your clients,

but I also don't. want, to puL Judge Kinnaird in the

position if the Chief ,Judge Lransf ers it, he may or

may not, to have Judge Kinnaird come back in on a

Monday morning from Paris and sãy, okay, Judge,

position that

or that Judge

ruIíng.

here is a hearirg,

MR. QUTNLAN: first of all, the

place is almost

we have already

is nothing that's at

there has been a denial of injunction

Gardener has entered a subsLantive

f et 's go.

likelihood of anything

nonexistenL. Second of

Your Honor,

taking

-f IdII,

t. he rest ricken the meeting

issue here. There is controversy.

be any soone r t. han

so

no case In

THE COURT: And it couldn't

f ive days' riotice. I f you had f ive days'

wouldnIt be ab1e to have it s oorie r

notice,

than ayou

week f rom

of the day

Tuesday. That's

. I don't want

any

the

to

f rom t. ime at the end

do anyt.hing that

that. would be wrong.EXCTCISCS something because

am not afraid.

My underst.anding is that the meeting has

been canceled. This being a quarter to 3:00, I

don't think you can conceivably have five business

I

24

10
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days which would be any closer

I am going to suggest

to Tue sday.

that you draw an

sign it, it will go

Judge Evans

me. My

really up to

order up ori your mot ion,

to 'Judge Evans . You c an contact

arg-ue Lhose before

Lrans f er that. it i s

I wí11

because they don't

underst.anding of a

the j udge to make the

MR. NOVOSELSKY:

prov]. s l-on .

What I would like to do at

this point, your Horior, is at. least, enter since t.he

case is stiIl before you, at least enter and

continue our mot,ion to f ile the amended complaint.

I am not asking you to rule on it since I am

THE COURT: I donrt think anybody cares. you

have iL. You are on a rol-I. Okay?

MR. NOVOSELSKY: And as f ar as t.he mot ion f or

t.he resLraining order, the court. has

MR. CARLSON: It. is moot because we have

canceled the meeting.

MR. QUINLAN: You can withdraw it if you want.

THE COURT: The emergency is moot.

MR. NOVOSELSKY: I could . Why don' t we j ust

have the court find that. it is moot.

THE COURT : It. is moot . That I s f ine .

MR. PERKINS: Judge, f or the record f rom t.he¿+

11
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At torney

to venue

General /

here so

Floyd Perkins .Tudge, we object

there is any kindanyt h i ng if

of prej udice

THE COURT: What are you worried about? I am

sending i t. out sua spontae .

MR. PERKÏNS I

j ust I donrt

THE COURT:

Springfield?

MR. PERKINS:

the courL t.o be

f undersLand,

the venue / IN

I j ust. dontt want any rulings by

as some prej udice.

I thought everybody heard me

spontae. And I only did you

didn't I ?

Judge .

by the

Iam

court.wanL any

Where do

rulings

you want

used

THE COURT: Well,

since I raised it sua

for an afterthought;

MR. CARLSON: You did, your Honor.

make sense to be here.

sure

It doesnrtTHE COURT:

So if you want

But I t.ot.al Iy

MR. PERKINS

THE COURT:

judicial economy and

in one place. And I

ivlR. NOVOSELSKY:

ourselves going back

agree with you

.Tudg e

I think the whole principle of

to argue, I can end up disagreeing.

Okay ?

ir aIIgood sense is you put

have always done that.

Which, your Honor, we

to square one in front

may find

of24

L2
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Judge Kinnaj-rd while you heard a st.atement that we

were absolutely free to file any lawsuit we wanted

against anybody.

THE COURT: WeII, so far I am sending you back

to that square.

MR. NOVOSELSKY: .Tudge, you are such a

wonderful person to be in front of. f don't wanL

t.o l-eave.

THE COURT: Well r f oiL are all wonderf u1, And

it is my loss having eight of the finest Iawyers in

America in front of me and not have

MR. QUINLAN: On behalf of our client.s we

surely donrt object to venue in front, of your

Honor. UnfortunaLely you are probably correct, it

isntt appropriate venue. Thank you.

MR. NOVOSELSKY: Judge, I donrt want them going

to,Judge Evans and sayíng,Judge Gardener says that

case should go back to

THE COURT: AIL right., I will

as sua spontae hasGardene r

say it,

suggest.ed thatJudge

this Okay ?case go back

MR. NOVOSELSKY:

can quot.e me

fine.

And you

Thatrs

THE COURT: I am not shy. All right?

MR. SZOLA: Thank you, your Honor.24
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THE COURT: I am not going to cal-l- it which I

it.. I just. don't. I have

and it is not ex parte. But.

coul-d do. f could do

the right. to caIl iL,

I wouldn't. do it

If he has a problem with having this go,

that's his

having i L

my lif e.

would be the delight of my Iife. Sometime when all

of you can get a new case from the beginning, it

would be my pleasure t.o have you all here.
(Whereupon, further proceedings

in said cause were adjourned

sine díe. )

problem. I don't see any problem in

go there. And you would be a delight in

I would grow older with you all. But it

McCORKLE COURT REPORTERS, INC.
CHICAGO, TLLINOIS _ (31.2) 263- OO52
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STATE OF ILIJINOIS )

) ss:

COUNTY OF DUPAGE )

Pat.ricia L Wangler,

Lhat she

being first duly

sworn /

doing

on oaLh says 1s a court report,er

and t hat. shebusiness in the City

t. he

of Chicago;

reported in shorthand

hearirg, and that the

correct Lranscript of

proceedings of said

foregoing is a t.rue and

her shorthand notes so taken

as aforesaid, and contains the proceedings given at

said hearing.

, L¿¿n-' I

Certifíed Shorthand Reporter

SUBSCRIBED AND SWORN TO

before me this.--fll::day
of (ì 

' 
,Ci' u/1tr 2001.\

J

PubIícNot a

24

15

16di-003477



c

16di-003478



CIRCUIT COURT OF COOK COLI-NTY, IILINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONAID GIDWITZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,

VS

JUDITH TERRA a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER a Director of the

. Terra Foundation for the Arts, ALAN K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants.

TFIE PEOPLE OF TFIE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-Intervenor,

VS

JUDITH TERRA" a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER a Director of the

Terra Foundation for the Arts, ALAIr{ K.

SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA
FOLINDATION FOR T}IE ARTS,
an Illinoi s Not-for-Prof,rt C orporation,

JUL 2 6 2001

DGE DOROTHY KINNAIRD

a

JU 276
DEPUTY CLERK

)

)

)
)
)
)
)
)
)
)

)
)
)

)
)
)

)
)
)
)
)

No. 00 CH 13859

Judge D. K. Kinnaird

)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)

8 8ll6v2

Defendants.
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the first instance,

Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, ex rel. James E. Ryan, Attorney General of lllinois, the Terra Foundation for the Arts
(the "Foundation") having moved for judgment on the pleadings, defendants Sen. Alan Simpson,

Dr. Paul Tucker and Mrs. Judith Terra having fîled a verihed answer to the complaints by leave

of Court on July 24, 2001, and defendant Mr. Naftali Michaeli having filed a verified answer; the

plaintiffs Mr. Dean Buntrock and À¡f¡. Ronald Gidwitz, the Foundation and the tllinois Attorney
General having reached an agreement to settle this dispute pursuant to Mediation ordered by this

Court, it is hereby ORDERED as follows:

1. This Court has personaljurisdiction over the parties and the subject matter of
these actions.

2. Plaintiffs Mr. Buntroch Mr. Gidwit¿ the lllinois Attorney General and the

defendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions. To that end, the PlaintiffDirectors and the People of the

State of Illinois hereby release and discha¡ge the Terra Foundation for the Arts, its officers,
directors, agents and employees, and the Foundation hereby releases and discharges the Plaintiff
Directors and the People of the State of illinois from.any and all claims and obligations of any

kind or nature raised in or related to the matters raised in this lawsuit, whether in pleadings,

motions or argument, other than those obligations set forth herein.

3 For at least fifty years from the entry of this Order, the Foundation shall remain an

Illinois corporation, maintain its principal offrce in, and have its corporate headquarters in
Illinois. For at teast fifty years from the entry of this Order,, the Foundation shall also maintain
its books and records in lllinois, which shall be available to the Attorney General of Illinois for
inspection during normal business hours upon reasonable advance notice to.the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U,S. and

abroad) and the laws of the State of lllinois and act consistently with these undertakings. The

Foundation remains free to determine how best to achieve its goals, including (without
limitation) where and to whom to make grants.

5. For at least f,rfty years from the entry of this Order, the Foundation shall maintain

and exhibit the Terra Collection of American Art ("the Collection"), either by itself or through
partnerships or arrangements with other institutions, in the Chicago metropolitan area. If at any

time thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinois corporation or to cease maintaining its principal offtce, corporate headquarters

and books and records in Illinois, it shall f,rrst give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or after the end of
such frfty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney
General's ability to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to manage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

.|
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programs and for scholarly use, to make loans and to acquire works for, and de-accession works
from, the Collection. Nothing herein shall be deemed to interfere in any way with the
Foundation's ability and freedom to continue to conduct its activities, operations and programs in
Giverny, France, which ability and freedom the lllinois Attorney General specifically
acknowledges and agrees to,

6. The Foundation shall amend its By-Laws to

expand the Board by August l, 2001, to include fifteen members (except
that for the first year the Board may include up to sixteen members);

institute initial staggered terms of one, two, three and four years for all
Directors with subsequent terms of four years each, and each of the fifteen
Board members shall be elected to a term of one, two, th¡ee or four years

as the Board determines appropriate for each Director elected, subject to
the requirement that each of the five new Directors serve an initial term of
four years; and

establish term limits for all Directors, with no member serving more than
eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenty-five years from
entry of this Order, a majority of the Board positions be at alltimes held by residents of lllinois,
with the exception that until the 2002 Annual Meeting or December 3 1, 2002, whichever occurs
frrst, fifty per cent of such Board positions shallbe held by lllinois residents.

8. All current members of the Board of Directors will serve only until the 2002
Annual Meeting and will not be eligible to stand for election to the Board of Directors at any
time thereafter.

9. The Foundation will add to its Board the following frve Directors, each of whom
shall be elected to serve an initial term of four years and be eligible for election to one additional
four-year term:

James R. Donnelley

Marshall Field V

Dr. Kathleen A. Foster

Prof. Robert S. Hamada

Frederick A. K¡ehbiel

10

Directors.

a

b

c

a,

b

c

d

e

The new Chairman of the Board shall be chosen from among the frve new

3
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I l. As soon as practicable after the new Directors have taken ofÏice, new offìcers and

committee heads shall be elected. The new Executive Committee shall be composed of the

newly elected officers and committee heads. The new Strategic Planning Committee shall

include Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to
negotiate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12, Reasonable attorneys' fees incurred by the Foundation's Directors in connection
with this lawsuit, as determined by the Court, shall be paid by the Foundation.

13. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom
specifrcally denies any wrongdoing or liability. The Court retains jurisdiction over the actions

and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order
and for such further orders and directions as may be necessary or appropriate for the construction

and effectuation of this Consent Judgment And Order.

14. The Plaintiff Directors, the Attorney General, and the Foundation agree to the

mutually-acceptable press release attached as Exhibit d and agree that no other public statement

shall be made by the PlaintiffDirectors, the Attorney General or the Foundation or any of their
attorneys, agents or employees on their behalf regarding the Litigation, the mediation or the
settlement.

ENTERED:

DATE
e Kinnaird f ,,J14

/w1
I / I,

-4-
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Plaintiff-Directors of the Terra Foundation

Dean L. Bun

D

Date
t) o, 0l

Attorney General of Illinois

By

Print Name:

Date

The Terra Foundation for the Arts, an
I lli no is Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

its

rint Name

Date

d

(Title)

-5-
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Plaintiff-Directors of the Terra Foundation

Dean L, Buntrock

Date

Ronald L. Gidwitz

Date

Attorney General of lllinois

By

ame:

Date (t

The Terra Foundation for the Arts, an
Illinois Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name:

Date

5
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P laintiff-Directors of thc Tema Foundadou

De¡n L. Bu¡rtrock

Date

Ronsld L, Gidu'if¿

Datc:

Altornery C¡encral of lllinoi¡

Priut Name:

Dato:

Tho Tcrrt Foundæion for tbe Arß, ån
Illinois Nor-for¡Proût Corporuion,
pursuùrt to rcsolution pa-9$d by itg
Board on duç¿ Â4 2."Õ I

,l*,tu
S€îâ, E rt+l ttlù TlPfr(u¿ â(

Print Name: îrêlNlntd P¡t, lt tflli.L

Date: J ut'' 2 LOo

fride)

-5-
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EXHIBTT A

JOTNT PRESS RELEASE re BUNTROCK et. at. v. TERRA FOUNDÄ,TION. et el.

The plaintifß and the Foundation are pleased to announce that a settlement has
been reached and adopted by the Court,

The settlement will preserve the public's access, here ín Chicago, to The Terra
Foundation's collection for no less than 50 years. The Foundation will continue to manage its
affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art.'The Attorney General is satisfied that the settlement upholds
the interests of the people of the State of lllinois. The plaintiffs and the Foundation are pleased
that a settlement could be reached.

The plaintiffs and the Foundation have agreed to let this statement stand alone
No further statements are to be made.

CHI ll3i899vl
-6-
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Z2'.øø JUÌì'l ZBr C|¿JUI IUi uÞ ul:]lr(rçr !uur\t

IN THE T'}IITED gÎÀTES DISTRICT COURE

AOR THE NORTHERN DISTRICT OF TI'LINOTS
EASTERN DIVISION

TITE TERRA F'OUNDÀTION FOR THÉ ARTST

:r'r l.l l.irrçis lJot-i--ol:-Prof it Corpcrå[Íon'
PÀUL HAYES TUCKER, Direr:Lor' Chair¡iteñ'
rn,.^l !l're-crdenLr Lhe Ter¡:a Foundatj-on for
r.irî 

^rL.î' 
AL¡\¡tr K' SIMPSON' Director'

tlrr '1er;a Fcundat¡'cn for lhe Arts' an'J

JIJDITH TERR'A' Director, r-he 'I'erra
F,iìJr1¡lar,ion for tt're A::ts,

PIa-nL!-ffs'

1¡ ff lro. 01 C 4916

FI,OYD D.
'-'? l:rel-:i LY
,;f.aiÊ '-'f

PERKII{S, rrr l'r is o f f j-c j, al
a-,: AssÍstant AttorneY Gene::a I t
L J. -L r nr:15 '

Def end¡-nt.

MEHORAIùDUM qPrNroN AND ORPER

F-.aj.nl-:ffs, The Terra For.lnrjatir:n f'or the A:Ls' Parll l{a¡r23

,1,.t,'!,:?r, Aiarr 11. Sinrpson¡ âhd Ju.lith Terr¡, t-he ].att-er Ihree EI:

,ir.u+:t-lrsr:ftheTerraFoundaf-ron,harreslledFloydD'Perki'nstäñ

A''gl.ii's.|:ar¡t At|-.:rney General for the StaL e- of ]]-linois who is cha::gerj

..;i l..lr llrf ot:cinE tÌre Stat-?, 5 cha ritab] e inst ittJtirjn }aws, eI}eging

1.li r.t- l'f r. Perl.:ins r¡i.olated their f ecleraL ccnstilul-ional rj''lhts 1-c

j.'..pr/3çeSSandfreedcrnofspeechbyj.nt-imirlalj'ng1]V/.)çiirerf,¿tt+'

['¡r,rti,Cat: ir¡n <Ji rec¡ors r^rhc ' à? a result of the intÍmidat j'on' r aJ:e

I Dr'. íitephanie [4arsha].1. :"s heac ef t-he IlIinois I'lathcmat j'':-q

:rlr.C 3c'ietr¡:e Aç;rcJarny, a:: el i--e 511 prrblic hj'gh schCIoI itt 1]l' j'¡ir';iÊ '

,l,ir;, ¡i..her Ci re c1:cr i n questi Ãn, Dr. Theodore St'ebl';ins I i's ''¡1¡71-')ll

...Í|heFo.¡'¡l,.1r-rseumatt{arvar,cl.Jniversit},arrrjhasn.¡¡iç51:r.:|:rlbJ.ï.r:
Irrsi.tl:r-rt icrrs in I I , ir:.oir¡ þ1.¡t r,ras aIleqed.l'' i¡',¡ilni''lar-trl bt¡ prorj'JLlv{j'
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¿¿"'.v'7. JUI'l c.¡:tt LUqr Lv

.ji-.''r.it. t') \/Dte to sub'stantia111r change

l"'-r.rn-Jâ-,ic'I'l ar.d täke oì:her act-s thet wilI

,,'i:r:e'Êj.:sValuableartcollecli'oninlllincisf'a'rmanyyears'

i')[rrrr"rt.iffs seek e temporar'rr feet-r¡:'ning c:qer that- r¿arl-]'<1 p5Þ:1'¡?11 t'

,l rt..lrçr the 1/or-e lha{: is eXpecLe'l t-o ta}ce place tDlnorf'?w' 'June 
":9 '

'{r'rl , frcm t-âkj.n? placer Ðr wou}C prerrent the thlc allegedJ'it

I nt ilrri,jar-ecl di.reçl-ors f rom taring trart in that 'r¡o{:e' PIain': j-f f s

hnr¡p r¡,:i 51.1.:,J tLre tr^¡o direc!ors ' l Frainr:if f s ner¡eri:hei'ess say tha''-

11ì ìrr; un,:1::Lr-\n a,f a j.nst t-he At'LoJ:ne)t GeneraJ- rvill prev'ent either an'1

..,,1t:rj f retn 1:ai<rng place or t'he t"¡c iire':t'''r5' particl-pat j'on Íri Llrat

..,,rle r-r11 r-he cJl-'ound that because of the intinridation t:he t1'¡')

i i l. a,: lors har¡e hecone de f aclc agenls of' t-he Ar'r-':rney General' '

Ilreìr' ."¿¡'Çl-€ tl-rerêfore that an Ínjunr:l:Íon a!ainG'L the deferrdar:i vliIl

i:c hrlnding on :he d!l:ectcrs '

'lhere a..râ al- J-nast two pro):lems

t:es'.:J.riti.â11 of t-hc:'r conÍIict in ihis

wj.th plainlrf fs' at1--ernpteC

,: rr,,Jr.i t1.,; I arts u :- t- ( twc acr-r-raIIy) presentlY Pending in Lhe Circrrj-t

are d.efendants
i.l,:r:.rJ:t:. c't- t-lt)âk f-:cr-1¡¡y :-n r¿hich '-he pl'esent pIa Ínl j' f f s

,1!1¿trJe5 çf cenjlict- of rnl:eresL in an amended complaint tcrafl+ci b'r-tt

rrcvÊl'fiIe,'j ì:,-',r the Star-e rf IIIinois in re*eted state lir-igatt'r'iu'

;Plarnti.ffsdi'Coffe¡r-oadcìthemâs'Cefer:cianLsbr'itLhe
r4l.Lr:ic:n of Lll.. I.,far.shall rvor.t].:l almost cerl:a!n].y prevent div'e::s:-l:y

:rlr:rs,Jj.r:ti,:tr, alI eqed nreszrttll'¡ anrl rrnl'ess they are slaLÊ actor:i'
¡:1ìrlîi nôi: iîrrrt a basis fttî 5r:!;ect maLter :trrrrsdÍ'tti:;1 urrde.: 7'!

r:.ß.rj. Íi 1.ì-{3{¡) (.:ì), the secçn'J ba'sis rrn which f'l'air:t-iffs a}lege

;rr-¡f';'ìi:ttn¡ttÊ):Jurr.sdictiorr'Seç"¿2Lt'S'C'S198-ì'WheLl:Ê:lt'hs:\"
.:+rr ¡:,) .1¡_qi.b1.,r ):å cr.¡nsi,cerecJ t-o be a;tíng uti,cer r:o1r:r ':f stat e )''¿t'r

j s ,Ji.scr.tss*d f r.'rrther in thls opirrlon '

2

r:he b)'-Iat'¡s of '-he Terra

f.crce t-he Terra For.¡ndation

court. First, there is an
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¿¿,,.ts¡{, Jul Çu,

ilr1,,,:,J.i/-:.nq t:he same sÌlbj êct rnat:er raised in ti:eir f ederal cou.rf-

','ttr¡::,I¡ j.rr|--. I! j.s ectue:}y a propose.J reso}u1--ion of l-ho.se ]-alvgl.lt,¿s

i:l',r-',ri,Jlì:.r s€l:tienrent- which is expect-ed tr-' be r¡ote'l on t'DmÓrrov¡ L'hat

,.,J ¡'i rrt.:.ífs 5ô,€I'- t3 stop' Pl-ainiif fs say thet neither the Ill'-rker-

l:ri.l-,lrnan dcctrine I Eee Rooi.ler v. FideTtLy 1.1:us t co', e63 u's' 1l'3

r1',r;.13); ¡Jisl:r-i- c;t: of Col'umbia C';uri oi AppêãJ"5 t"' Fe-lrC¡tal:t 46lJ U'5'

.16ì(:.qt3),northeAnLj.-InjrrnctlDnAct-,28|.).S.iJ.s2283,prohibii

,:t'.iE; cîurt frottr actinÇ 6D Iong ?^s j't- acts befcre Lhe ant-lcipated

:,,i1Ëet':r-- ,f,ecrÊe is enf-ered in sr-ate coìlrt' ):ut assunj-ng that is st)r

1..1:it.l:iple.acfcornrt¡:andfe.ceral!stncaliforabslentj.Otl\^IlìereLlre

:ãr.,-res:.'aised tarì be iitiEaterl in the s¡r¡oing stet-e actir'¡n atr.d

r^¡l.lr:,t'Ê ar:l-ir-rn n',' i-he fe'Ceral c':urt r'¡ould i nl'e:f ç::e in the stat=

l'1r-¡ ''-'êÊ(ì ì- Jl't -t_ " ' --

The State of Il-J.inoj-s, rePreserrtÍng 14r' PerI';ius' j'nr¡o!<es

i,:.r¡rìíIeJ.- i¡'. Ha.',ris, 101 l.J.S. 31 11!71), in support' of absr-ent'iÔn'

)1:.,r¡j1,7?l.- hcrl-ds r:hat f ederal ctrJrts cannot. enj oin ongoing slate

::, j.rnina.l. FL'cÇeeciinqs unLess e.\traordinary circumstånces al:e

ì:,J.',:F?tiL . Ln a companion caset ;ia¡nrre'is 1¡' I'iacl<eJl ' 40L U ' '5 ' 66

{lrii), f-hÊ ColtrL app}ied a sj'ini}ar resr:lt to act-ions for

Jr:t-:-åJ:âf-{'J:','¡rlrJqrnentbÊcar':ser'-heYr"or-iIrlaIs':irrtarterewithgcata

¡:rì.')SÊ:]|.lr- 
jcrì5. ^:',o,)'nget nas b=en z;{l:ence': i+!.de'ii;, rn..;lrjdi.nã r-e .:j'v!I

.:1)¡ìLç)ii:Ê. Fcr exarnple, ¡5g $t-ate of llrinois 1i!:ens thl-s case Lç

I.'.-rrrr:,r.iL ii,:' \,'. Te>:aca, Inc', 481 lJ'S' 1 (t98ll \Y<>unrJer ¿þ5le¡t-rr':Ft

.rl:tlf()tr11:ra1:e b¡hen the.relief sor-rght by the feqeral plainr'iff "/'â's 
?t-r

3
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'¿¿.r ø'í J tJll éo t LUL¡ ^

irr'j r1¡1,¡1'.i,;, ¡ agå!n-<i the f'ral:r-y l-hat had prerrailerl j'n sLate cor'tr'1: !o

f,!.È:\ìâr'ì1..i.r5--ronìexecut'i-ngil-sjudgmencpriorloanappealt-':a

i:1'ìr'(¡aF,Fel.Iât.e''iourl;)'Thatceseisnctprecise'ly'rnpoint'

l,r'./..3ll5eiìrerc¡]rjd,'îlrrenthact-¡eenentered,l,,'lìereaSint-h.e':ase

l'i-: t l r'Ê me the goaÌ j's t-'f, prevent i rrdgmen1: f ront being entÊl:Ðd '

il,,,nrÊ',¡Èr, iu,j,fmenl need :lot havÊ been enf-ered fcr Yo¿nøe¡ abStention

î' L'? a6:Prc'P-ri'a|'e '

rnc iar¡enth Circuit- stat-es that abstention is app::opriaLe "if
t l¡v ç e' -'¡

rll,l: imnacted et-a'te p.LÊCÊerJin?Ê '5at j.sfy Llre f o].] ouling requÍre¡nenf 5:

i i. ) 'r:ire j rtrlrcial- or j rldici'a1-in-r:allure state pracêedings 'f,re

'.¡.1,¡r..j1r.Ji(¿)r:heprr]ÇÊedingsj.mplfcateimport-arILstatein|-ere5t5¡

rlr¡..1 {:ì ) tlrere is ¡n ;'Ceqr:ate cplfÔrt-ìlnl't'f irr t-he stete procee'C'ings

1.. t..:is:: cinst-ill-tt.iona- chailenQeÊ.,, l{Fsc].,ID u. ,7¡1.3:f a|)a, B98 F. J'J

. .itl.. l 1305: (]th Ci r. 1990) ' These requÍrelnent-5 are sâ1:i5f j.ed here.

'l'lrr: ¡:rt a1'-e ':)ou::L procee'Cings are obviously j udicial ' The State 'of

1r r. j¡1,r., s has set fc;:Lh r^¡hat it believes to be' and r^¡hal I aqIe?

?r'"ì,j.rrrpcr!antsllateint'erestsinit-saÌ:ilit¡rloreqlile:e

;.l¡",ÅLi.tabtej.rrstiLut-j.ons'ItisnoLne.essaryr:hatlendorsei:ie

r'," 1 -..:ï arJopl--ed l-ry the 'ét-ar'e f,D recogn|ze that 1--he :nl-p'rests r1:

¡.;r',i'.!,:,1ã ar â l.trtpcrtant ' Ei'naI)'¡r' r-here v/a'5 - and as f ar as I krrcw

.rt ìl.L r.: - er,l-'J.e ':pporlr'rnity tc raise anr- crJrlsçil-r-¡t-1ç'¡¡'aL ch"-Il-en?ss

ïlre steLe courl: nroceedings '

,1|¡r"pIairrl:j.ff.srespondth.:Lseri:ior.I983prc..'idesaneXcÊptj.r:rr

\l^,2,-rsuâl.ap¡:Iicatir¡ncf'r'ounqerbecarlsefed=ra!pr'rtecti'o:-'j'¡;

Itt

4
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ec-' aç, J ur.t !u

r..r.o'i.:,1 in -quch rlâ5es to vinrlLcar-e pJ'aini-iffs' righl-s aqairrst state

.rl:rr,;ç:-<. Tl:t's ts not i'n goneral true ' For exentple ' in -<j¡npscn rJ"

.F;'';:t';'.itt, ? ] F..3.c 134, 139 (71:h Cir . 1.995), the corll.t aff irrnecl thÊ.:lse

.if i-,:Litlq?.1.a'o-<lenr-ion in a 5 ).9g3 case seektrrg cir''iI relief fcr

:',rì.it.i.tut:clral r¡rÐl-ations of a lrran convi':te'j r¿i e crlmÊ: accori

-ìf. ti t:4r '2f inrls-ana u' lfar¡¡s' J'3'l F ' 3c LZD:I' i2't0 (7:h Cl r '

;.oai7 ) (r¿u,lt:.trg f ronr BarlcheT)'o v' I'leDonalrl' 9ß F'3d g4E' 954 (lt¡

i.:iI..1996):.'Ycunqerhas.'onÊtomÊen|hatabsenl--unusuai
fe,le::aI corlrt- nu-ct refrai'n frr:rn entertaÍnin';

the j r'i'ci cr a l'

is not a magic l':ei;

which might interfere v¡ith

, ,'\ , Sact_ior, L983

't : t'''i'ullìiìtärìt'jÊ5''3

1 ¡1jr.¡¡1çliirie re,.i.ei

cl ll¡: f: e -" nf stete Êóurts

i rrt:,:. fe,CeraI cçu:'L, especialiy r^'hen t ã3 herer there is ':rnp3'e:

:"i:1.',:::'Ì:t.Ll:lii;y t-6 Iit-j'qaLe the tonst-rt-rltÍcnal lssues in ste"Ê c'rt'rIt"

|',1.:1.P.:1-¡erÍt.hereigr.f-ìreasontct.hÍnkthatthep-aintiffsrequire

1-¡,,".:¡-:eciaJ.prtrtectionsoffederaLcourLe\¡en1:irr-rtlghthest'ai-ej'*c

â fr.ìrty r-o t-he stal-e cotlrt action ' The onIlr basis t-ha1-- Lhe

¡..1 ;r rnr-ir-is give fcr t.hj.nking there lîay be a pscbl'em vfith tlie s1--at€

'."-1:ìr-l: i.ç f-hat: t-he verir ab1-e state cot'lrt j'ldge is elected' That' is

ì.ì,...: a lEa,sí.,n to r:hink Lhat- she cannct faJ'rly resof'¿e cl'atqes C.f

n--, -r,:,:,frCt.tct lïrâ<Je aga j'nsl- ihe sl-aLe and l-ts cf ficef s ' such aE Ì4f '

(rE' r't: j nS .

Ll -.¡t
lrere nst-'Lc e,bstain, howevei:¡ I could nct grant- lhe

Irr Lhe first

t..,!t,;q, ç:Iaint-:-ffs'1o rìcr' appear r-c har¡e sl-arldin?' In orde:: !Ût n

!..)ìr'rì\r\rary l:"st.ra!nlrrr-¡ order sought bi; the pl'aintif fs '

5
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2Z'1Ø,1 .1 l,'ll.t,ltJr C.ts'¡vJr tru' u'¡

t-',:u-'r'\' i:': bri.l.1(j sr.lil in feCeral cÕ1Jtl'' thÌîee consLitr'rtj-onaI

:Ê:',:J,tlL-Êmenl:':undel'ArtrcIeÏIIfi'tustr'emet:*(l)thepãr'tyrn''t':t-

ir,:r'.'Ê ¡-'arsntrall',' 5r'lf f ereò an actual ')r threaten'eci :rr j ury câlJSe'x by

i lre ,jof erid?ni:.'= il-l.egal coni';ct; (2) lhe !njr¡;y- nust:' be t=airl;"

,.::a:'o.rhle t-,1 tiie r:hallenged ccnduct; 'lnd (3) lhe iniury ¡nusl Y'e

r,ef.l'rat.i.r:1.:-keliitoberedr-esseCbi'afavorah'ledeci-si'on'"Lln'ite'l
'7"r'..rlr,s¡L.t'.51)t:facefra¿rsp'Board''183F'3'i6C6'611n'2(?LhCLt'

I :-i91r ) . Ïn LhÍs case, the Iast reqt'ri'remÊnt- i's missing'

'l'Fre ,:-allJ.:i' def enrlân1-- narned is Mr' PerkÍns ' IL v¡oulc do no 'lrsld

rr, c!:ìlcj.n hirn fr':-'m interfering j'n Boar'C buslness or intimj'rJat-tng

'-Õ the lfre eti-nq et erlÊstron. The Stat e

'll.IIj.noiÉêai¡St-Liatheisinîanada,anrl,coesnctevenkncl,"'r-hâ|-

li.-, lrao ):een .quelC- As the Staf-e sE?s' r^riEh respe't lo hj's

'| -. & Lâmtr¡:ol^r i¡ the besi: lime to hol"d ¡-¡q ¡63ç1--:nÇ '
I ¡ i t."" J. 

r.;Çlf,911 r- 7

Tl':€plairrt-l'ffsreaII¡rwantmet'oenjolnDrs'Ma::shaIland

::¡,,iL.h,r:ns f :r,>rn voting Ðr coming t-o the nÊet j'nE ' but the5r tt: not

,içÍç.'ti,Jants. If t}rey were named' however/ r:hey 'ûUld 
not be sUed

,i;'i,jr*r'se,lt-i.on I983, the basis fc:: ny jur::'sdÍct-ion' The'Ptaintj'ffs

j, r l,l,.rrrfì t i_ha.L *.he.,, can be errj orr.ed as ÞersDns acl-Ín! "irt consorr- "

'.ii r'lr r¡|14 rJÊf endantr Ðr es his agent-s ' B:';t their of f er no a'ithorrty

r. lr.r+: t:'iì lîs'11'ls r'¡ho haì¡Ê been int j'rnidateo (f 'r inf Irrerrced by- a 3!-ai"

r,rtc,r- a re ãctin,I in consort- wi:h then' or as agents of t'hose r"rhr¡

i rii::-mjclai-e r.hem, or :'n'Cee'l t-hat thej¡ çcrlI'C Ìre named as sectiorr !-(rB3

,.:+fqtrrlantsaLal].Thlai:secticnreql.lires5t-atÊa,:t-l.o^.Arrdtlrat

6
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?2rø3 JlJll eB, eøøI ID! U5 Ul'5 ll(rLr LUUfar ILL I ìv

rÍ: I'ra['.i to Snoh¡'

,t.lreSrlpremeCcurthasarticulatedseveraltes1:.çfort.¡hen

l.'t'trirìt?aztl.onisstaLeaction:Lhe"publicÍr'lnct-ion"1:est'lhe

'.¡t: ìtç i;r,r¡1pç1 l-:-:i+n" tesl-' Lhe "nexl-15" t-Êstr and i-he "ioÍnt âcl--i'')n"

i-,?.i:. Lt)qã,i: t¡. E'lncnasor r?'iJ' Ca'' 451 U'S' g22t 939 (I982)' Cf

'ì:r..'t?r ,'-,i:rlY tlre "joinu- ac-"-icn" and "state câmpul5ion" Lest's ete

,,.,,.rr.r.1ì cotlsiderinq. The t.esl-s âre fact--specifi:' "Ônly by sifting

f .:r,:t.¡ an'J n'Pighinr; circunrstances can 1-he nonobvicrrs invr¡lvement of

i.l.rç iìt.at-e in prit¡af-e tonduct be att'ributeri its true sÍgni f 1cence '"

jl¿;¿irr: \.¡. !r,',',.I.'ningtan Parktng Atll:h', 365 IJ'S' ?15' 1Z? (1961);

Inc. 9l-? î'2d 1'28I' 12"q4 (lth

ì:.if . 1.990)'

1.1,e .'.i,r.i nt 3Êt-iÊn,' ther-r¡ir, :¡--1tul-a--e,J in ceSes l-il:e Dennjs lt'
¡ II .

l.lrlcìeI.r::oIr;r of st-aie 'at+ rn¡heñ he is'.¿ t+iIIfrrI participant irr joj,nt

¡i..1', j'ij.|,¡ v¡l-th the .5Lai:e o.r it.s aÇ4'll*vi.,, A charge of Joint ect.j-çn

ìl]1..\1.'rl t.c tÕ alle?:ng..5cJffte agreelnent },.¡etv¡een prir,'ate and FrJl-:Itc

;1r';i-,;,fstr:'"'jôIarleÊIainciff'sconstítuLi'onalrighlá 
,'Cunnsnghàrnu'

.:,:,.r t1i I ,rr j;e Cenlet f or I"IenÇ'aI ¡ipxJ'Lh '

,:i1.. I g!ìl) (cir--nq îonda v' Grai't ?01

i \''r,:r r-1rDi,./q ,ì c{:ìn5pl, ta'i\l be1-ureen priv¿le i:a rt-i'es

r.¡¡i-J1r. 5 1983, ar. agreement or 'nteeting oi 1--he

.:'-. l',.¡1- i t-'¡t-ionaI r:ightê mr-lst- be "þ6h'rt'" 
) ) ' "A

',; r "rt at:t:)-ÒIr t;h':rge t-helefore f 5 thã! both

Jftc- t 'J¿tj

F. 2d 4 35,

F. 2d 1.a6 , :01 1 1t-h

43P, (gt-h Cj.r. 198J)

¿rri the ?1'/err,¡lent

nrinds' to vi-olat-e

requirernent r'f. the

pr-rblir: ænd r¡::lrrat?

1
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aL,'ei

\..:'-,., 1::i 5haIe â cDlTt.tlloFlr

'ìi l:'rr--.t:,)J:s l.n qlie:stiOn are

;\re nír1: l,Ji I I ful ì oi.nt

rrri,.' .'lìîL r LLlt j, ona i qo'ãIs

uncrrnEf:i-tutional qcaL '" id' f f the

un',';iI1i-nglir inl:irn!dat-ed, hÔto'ever' t-[rey

actof6 wh,t share I'1r. Ferkin/s i'lypcthet'icF'1:):

. See I'Ioore v" -lfa¿'.'keLp')ace Ra*sta:tr?'nt' JnË''

a G:ate 3ct:cr

he repossesse'J

The eY, Parte ¡r¡çler

person i Í neei L^e r-c

rt)( ;.:,1 l-.3*36, 1352 (?th Cir' f985) '

isupp"+seÐnecor'llribeanunwilli'nçc'J-cânspiralor'but-v¡liat-

i l: alleqeci hera is not lhat Drs ' l'4arshal]- and Stebbíns shal:E aiì\¡

,u1,.,:.t-rst,iLur-ir-rnaJ- qÊal-s or ha'Je:rnspirÊd' hovrelfer unwitlingLy' t¡

,jrâ[,,r.ivÉ Llre ptaintj.ffs of rheir rÍghts, !:-'u'l: t-hat they v¡eJ:e EÐlfteho\"

11¡,y t-'r;,:r1 inLo charrgin'f, their r¡ât-ei: on the set-:-Lement' basÍca11ir Lo

¡"1t- t.4¡.. Ferkj.ns off their backs, which charrge will' har¡e the effecl':

,f[,rr1--herj.ngt'tr.Ferkinf'stJncr-ìnstit'rrr:'oralgoale'Thati':;not

vrlial: is ¡:er{r..life'l .

Fr.lt Lhe.sir-r-tation f-at r-he plainl-iffe :.s 1"rÐrse than this

irtrlli,sia.srlggests.'.TostateaSIgS3cIaj.magainstapri'rate

ì,:r;Êr, F..Iaintiffs nusf- shcw that lhe defendant invoked st=i-e

irrrl.fr,l-Ëit'y' i:t sr;ch a \¡¡ay that tl"e defendant ehor¡ld be considered a

¡,ru: rtÊ lçl.,ar-" .Da'";¿5 1¡' lirtion Natj onil' trank' 46 F' 3d ?-1' 75 (ltì-t

,.jj-r., -!i4 ì lot a:tampl-e in Dei 's Ej E Saver Toor)s ' Inc' ¡"' CarPê:n|er

,.',':rr¡1,: , I'r'tc. , 195 F' 2d 1344 (ith Cj-): ' 1986) ' the ccrlrt held that a

fr¿r prJrpo6¿5 r-'f t-hÊ silÎ'ç

callaleral on !he 'stttPr¡th
¡:.rrvat-e f-)eIsan became

¿,:r. i,:rr reqr-tì f em€n: v¡herr

i :\t-r e)¡, part-e order

i r:;i.:.'rlr:terl ilre sheríf i

i s s rie,l bi¡ a court '

to as'sj"st the Privar-e

ð
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22.:05 JUI'I ¿'d, 1WL LU' r-r¡ r'rr I r\!! ' vvvr \

'¡rr'.r"/ .'.',rJt t-ha or"ier- In th at' cz'se j't '¡¡e5 rlot neces'5eJ:y te cal]' -'he

l|r*r-ili.TIrecou¡.the],lthat-'.Ih.]he¡uç¡t-hat.thesherj-ffretnajrrei

ri'i l-ll'" ba':-'l,,qround an'l hzncq co':'d ¡ç7t- b€ joined as a rCef en'dant e':es

ri,j,*,j*¡:r:i.,re f-arl-r*r,1:¡¿r ccok's ac:ion in enfr:rcj-ng e irldici;r cr'i?t

,'F:-r:s çh¿r:'lter e's state acf-iÕn"' Id' at t3'16' Here' :-t l//')ull:j

r,,.,r- i:-Ê rrr.rssible t.o say thar- Drs. Mar.çhal.J. an'i Stebbirrs j-nvcked the
¡r ' -- - !-

!,,:'Éj.lt-,]'frh?ÏIlinoisAtiorneyGeneral,soffice,whj.chremaj.nsirl
'-l-rn: b:;.¡ckrJuoutr'C: tþsir are nol erguerì lc invoke åny Frower; the¡'' he've

¡,r, ,.;.;r-lt'it î.r aCrn j.nistrat- j.ve orter lo Êârr\¡ ouLr and t'l-iey could rlÔ:

"¡"llj'l.ll{r'Perkrnstoback|-henr.rpift-he'¿rntantedto,v¡hich,the

,'.'r r.ì h+'i f1'e ãYõ ìJÊ, t"heY rCo not

t.lrep-.airri:iffs,l¡estShct.islìre.'stat?ccrtprll5j.Dn,,te5'L/

l.ìì':.,]ier.v¡lri.cha5].9B3c1aimIflây'.bestal..e,d..rnlhentl-.esLa1--ehassî
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JI-IDITH
TERRA, a Director of the Terra Foundation for
the Arts, ALAN K. SIMPSON, a Director of the

Terra Foundation for the Arts,

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AUG A 0 z00t

Plaintiffs,
Case No. 01 L 009112

Hon. Timothy C. Evans

DEAN L. BLINTROCK, a Director of the Terra

Foundation for the A¡ts, and RONALD
GIDWITZ, MARGARET DALEY, a Director
of the Terra Foundation for the Arts, ARTHUR
HARTMAN, a Director of the Terra Foundation

for the Arts, STEPHANIE PACE MARSHALL,
a Director of the Tena Foundation for the Arts,
TFIEODORE STEBBINS, a Director of the

Terra Foundation for the Arts, TFIE TERRA
FOLINDATION FOR TI{E ARTS, an Illinois
Not-For-Profit Corporation, JAMES E. RYAN,
Attorney General of Illinois, FLOYD D.
PERKINS, Assistant Illinois Attorney General,

Defendants.

NOTICE OF MOTION

PLEASE TAKE NOTICE that on Thursday, September 13, 200i at2:00 p.m., or

as soon thereafter as counsel may be heard, we shall appear before the Honorable Timothy C.

Evans in Courtroom 2001 at The Daley Center, Randolph and Dearborn Streets, Chicago,

Illinois, and then and there present DE-FENDANT TERRAFOTINDATION FOR TF{E ARTS'

MOTION TO TRANSFER THIS MATTER TO TT{E PRESIDING JL]DGE OF TFIE CIRCTJIT

COIIRT OF COOK COLINTY, CHANCERY DIVISION, FOR REASSIGNMENT TO JUDGE

DOROTHY KIRIE KINNAIRD, a copy of which is hereby served upon you.

Respe y Submitted,

(,,tJ,._
Dated: August 77,2001

By

cttull

of the Attorneys for Defendant
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The Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
10 S. Dearborn Street

Chicago, IL 60603

3 I 2/853-7000
Firm ID No 38315
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. CERTIFICATE OF SERVICE

I, Stephen C. Carlson, one of the attorneys for Defendant Terra Foundation for the Arts, do

tLereby certify that I caused a true and correct copy of the attached NOTiCE OF MOTION to be

served upon the following counsel by messenger deliver:

William R. Quinlan
James R. Carroll
John F. Kennedy
30 N. La Salle Street

Suite 2900
Chicago, IL 60602

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive
Suite +8oo

Chicago, Illinois 60601

William P. Schuman
McDermott, \ryili & Emery
227 West Monroe
Chicago, Illinois 60606-5096

and by facsimile and Federal Express to

K. Chris Todd
Neil M. Gorsuch
David E. Ross

John H. Longwell
Jide O. Nzelibe
Kellogg, Huber, Hansen, Todd
& Evans PLLC
1615 M Street, N.W.
Suite 400

Washington, D.C. 20036
fax. (202) 326-7999

on this 17th day of August, 2001

Floyd Perkins
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street

3'd Floor
Chicago, IL 60601

David A. NovoselskY
Novoselsky Law Offices
120 North LaSalle Street

Suite i+00
Chicago, Illinois 60602

Leonard Garment
Lawrence Levinson
Verner, Lipfert, Bernhard, McPherson & Hand

901 151h Street, N.W.
Suite 7oo

Washington, D.C. 20005

fax. (202) 371-627e

îr(.14r
!

St Carlson
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CuvMrNs 6. CnoNlN, LLc
ATTORNEYS AND COUNSELORS

77 WEgT WACKER DRIVE
5U ITE 4eoo

cH tcAGo, lLLl Nots 6060t
TELEP HoNE: (3r e) E7s-o5oo
FACSTM tLE: (3t?) 57e-t?34ROBERT P. CUMMINS

rpc@cumminscronin.com
THOMAS C. CRONIN

tcc@cumminscronin,com

August 20,200I

VIA FEDERAL EXPRESS

K. Chris Todd, Esq.

Neil M. Gorsuch, Esq.

John H. Longwell, Esq.

David Ross, Esq.

Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W., Suite 400

V/ashington, DC 20036

Leonard Garment, Esq.
Lawrence Levinson, Esq.
Verner, Liipfert, Bemhard, McPherson &

Hand
901 15th Street, N.W.
Suite 700
V/ashington, DC 20005

Re: Tucker v. Buntrock

Dear Colleagues:

I am enclosing copies of two motions to transfer filed on behalf of several of the board

members and the Attorney General. Let's discuss after you have had an opportunity to review these

filings.

yours,

Robert P

RPC/pw
Enclosures

Very
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IN TT{E CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER." a Director of the

Terra Foundation for the Arts, IIIDITH
TERRA, a Director of the Terra Foundation for
the Arts, ALAN K. SIMPSON, a Director of the

Terra Foundation for the A¡ts,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

AU0 2 fl z00t

Plaintiffs,
Case No. 01 L 009112

Hon. Timothy C. Evans

DEAN L. BUNTROCK, a Director of the Terra

Foundation for the Arts, and RONALD
GIDWITZ, MARGARET DALEY, a Director
of the Terra Foundation for the Arts, ARTHUR
HARTMAN, a Director of the Te¡ra Foundation

fOT thc ATIS, STEPHANIE PACE MARSHALL,
a Director of the Terra Foundation for the Arts,

TI-IEODORE STEBBINS, a Director of the

Terra Foundation for the Arts, TF{E TERRA
FOLTNDATION FOR TFIE ARTS, an Illinois
Not-For-Profrt Corporation, JAMES E. RYAN,
Attorney General of lllinois, FLOYD D.

PERKINS, Assistant Illinois Attorney General,

Defendants

TE TIO 'M TO FER

MA T
N T

Defendant the Tena Foundation for the Arts (the "Foundation"), an Iilinois Not-

For-Profit Corporation, by its attorneys, Sidley Austin Brown & Wood, hereby moves this Court

to enter an ordertransferring this matterto the Circuit Court of Cook County, Illinois, Chancery

Division, pursuant to General orders L2 and 1.3 of the circuit court of cook county' In

support of this motion, the Foundation states as follows:

D
CF
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L Having failed in their multiple attempts before the Chancery Court to

upset an agreed settlement that they do not personally support, Plaintiffs' current action in Law

Division represents nothing more than their afiempt to seek out another judge in another division

who they think may be more sympathetic to their claims. On three separate occasions over the

past month and a half, the Plaintiffs have been given the opportunity to present their arguments

to block the settlement and resulting Consent Judgment (which was entered on July 26,2001

after extensive consideration of the same matters alleged here by Judge Dorothy Kirie Kinnaird

on June 29, July 2 and |uly 24). Yet, on each occasion, Judge Kinnaird, who has presided over

the Buhtrock v. Terra litigation, Case No. 00 CH 13859 (Circuit Court, Cook County, Illinois),

since its inception over 10 months ago, has found that the Plaintifß' allegations lacked merit. In

a blatant attempt to shop for a new judge, Plaintiffs then presented precisely the same allegations

that they raised in front of Judge Kinnaird in their current Complaint in the Law Division in the

guise of a new case, Case No. 01 L 009112.

Z. On August 13, 2001, at a hearing on Plaintiffs' "Emergency Motion for

the Entry of a Temporary Restraining Order," Judge Sheldon Gardner, to whom the case had

been assigned, sua sponte and upon oral motion of the Foundation transferred the case to the

Presiding Judge of the Law Division for consideration of whether this matter should be

transferred to the Chancery Court, indicating on the record that he believed that this matter

should be before Judge Kinnaird. Given that Plaintiffs seek relief that is most appropriately

granted by the Chancery Court, and that Plaintifß' claims in this Court mirror those already

presented to Judge Kinnaird, this Court should transfer Plaintiffs' claims to the Presiding Judge

of the Chancery Division for subsequent reassignment to Judge Dorothy Kirie Kinnaird'

2
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I. Plaintiffs' Suit Must be Transferred because it Seeks Remedies Properly

Considered by the Chancery Division'

3. Transfer to the Chancery Division is mandated by the remedies Plaintiffs

seek and the General Orders of the Circuit Court of Cook County ln seeking to undo the

settlement agreement embodied in the Consent Judgment, Plaintiffs ask this Court for

declaratory and injunctive relief. Yet, General order 1.2(2.1xbx1) of the circuit court of cook

County exPresslY Provides that:

The General Chancery Section hears actions and proceedings, regardless of the

amount of the claim, concerning ... injunctions, temporary restraining orders ' ' '

declaratory judgments, . . , andãll other actions or proceedings formerly

.ognirubfiì-n .ãurts of Chancery not otherwise provided for'

See General order I.2(21xbx1) (emphasis added); see also Baal v. McDonald's corp ,9T lll'

App 3d 495, 501, 422N.8.2d 1166, 1 I72 (It Dist. 1981) ("In general, injunctions rest on the

authority of cotu.ts of equityto restrain persons within their limits of jurisdiction from doing

inequitable acts to the wrong and injury of others.")(emphasis added); Brooks v LaSalle

National Bank, i1 ilI. App 3d 791, 801, 298 N.E.zd 262,269 (1" Dist' 1973) (the granting of

injunctive relief "resides in the sound discretion of the chattcellor'")(emphasis added)'

4. Given this mandate of the General Orders regarding the types of cases

properly presented to the Chunr.ry Division, it is clear that Plaintiffs have filed this action in the

wrong division. Under General Order 1'3(c):

Any action assigned to a judge that is determined by that jttdgg, whether by the

suggestion of the parties år o-therwise, to have been f,rled or to be pending in the

*rong departmeni, division, district or section of the Circuit Court of Cook

Cou.íy, shatt be tiansfeneito the Presiding Judge of the.division or district in

which it " 
p."d*g fbr the purpose of transferring the action to.the Presiding

Judge of thl propJ, division oi dirtrir,, or for reaisignment to the proper section'

See General Order 1.3(c) (emphasis added). Judge Gardner clearly recognized the requirements

3
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of General Order 1.3(c), and immediately transferred this matter to this Court for consideration

of reassignment. Because Plaintiffs' filing of this action in the Law Division completely ignores

the mandate of General Order 1 .2(2.l XbX 1), this cause must be transferred to the Chancery

Division under the requirements of General Orders 1.2(2.1XbXl) and 1.3(c).1

il. Transfer of this Case to the Chancery Division would allow for Reassignment of the

Matter to Judge Kinnaird, Whose Lengthy Involvement with and Consideration of
the Legal and Factual Claims Made by the Plaintiffs Would Foster the Most

Efficient Disposition of this Litigation.

Transfer of this matter to the Presiding Judge of the Chancery Division would

also allow for subsequent reassignment of this case to Judge Kinnaird in the Chancery Division'

In addition to the mandatory transfer rules of General Order 1.3(c), General Order 1.3(d)

provides for transfer of matters to other divisions when such an action would further "the more

efficient disposition of litigation." See General Order 1.3(d). Here, Judge Kinnaird's extensive

involvement with the case giving rise to the Consent Judgment and her exhaustive consideration

of the exact claims Plaintiffs now present necessitate transfer of this matter to the Chancery

Division for reassignment to Judge Kinnaird.

5. Since Messrs, Buntrock and Gidwitz, two members of the Foundation's

Board of Directors, filed alawsuit against the Foundation, the three Plaintiffs in this case, and an

unrelated third party in September 2000, Judge Kinnaird has presided over all aspects of that

litigation. Over the past 10 months, Judge Kinnaird has become intimately familiar with both the

law and the facts related to this case, having first presided over four months of contentious

motion practice followed by five months of mediation sessions aimed at reaching an agreement

I An:- attempt by Plaintiffs to point to their "jurv demand" as a reason for this Court to deny transfer to

the ihancery Dívision is unavàiling. The Supreme Court of Illinois has recently noted, "Conferring

4
16di-003510



that would result in the dismissal of the Buntrock lawsuit. These mediation sessions eventualiy

led to the entry of a Consent Judgment and Order on July 26,2001

6. In the process of entering this Consent Judgment, Judge Kinnaird also

became intimately familiar with the claims Plaintifß have made in the lawsuit they now seek to

present in the Law Division. Plaintiffs frrst sought to block the settlement through presentation

of a Motion for Temporary Restraining Order on June 29. Ãfter hearing argument on this matter

at a hearing on the same day, Judge Kinnaird rejected Plaintiffs' motion for TRO and permitted

the Foundation to hold its properly noticed and convened Board meeting at which the settlement

was approved.

7. Three days later, on July 2, Judge Kinnaird again heard argument from

the Plaintiffs that the settlement should be blocked, at which time the Plaintiffs filed a Motion for

Leave to File Written Objections and for an Evidentiary Hearing on the Proposed Settlement.

However, the Judge again rejected Plaintiffs' attempts to upset the settlement based upon their

personal dislike for its terms. In denying Plaintifß' motion, Judge Kinnaird noted that "You

know, you've come into court and you've filed a number of things, and they sound very, very

dramatic. But I don't see anything here supported by affidavit. I don't see anything here

supportive of any substance." Tr. of Proceedings, 7l2lO1, p.85. However, Judge Kinnaird did

permit any party to frle a written objection supported by affrdavits after a motion for entry of the

Consent Judgment was formally presented.

8. Plaintiffs then got their third "bite of the apple" in late July after the

Foundation filed its Motion for Entry of the Consent Judgment and Order. On July 19th and July

jurisdiction in chancery is not excluding tnalby jury." Martin v. Heinold Commodities. Inc., 163 Ill. 2d

5
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20,1', the plaintiffs frled exhaustive pleadings objecting to the settlement, and seeking not only to

state various counterclaims against the individuals they have now sued in this action, but also

seeking to conduct limited discovery. After having reviewed all of the pleadings, exhibits, and

cases submitted by the Plaintiffs, as well as the responses to these pleadings - a process that

required the judge to "devote her whole weekend" to reviewing the literally hundreds of pages of

documents - Judge Kinnaird then heard five hours of argument on July 24,2001concerning the

very matters plaintiffs now attempt to place before this Court. At the end of that hearing, Judge

Kinnaird rejected plaintiffs' unfounded attacks on the settlement for a third time and entered the

Consent Judgment embodying the terms of the settlement'

g. Now, having had their exhaustive arguments repeatedly rejected in the

Chancery Court, Plaintiffs seek to present these same ciaims and arguments in a new division'

An examination of the Complaint plaintifls filed in the Law Division makes clear that all of the

allegations and underlying facts are nothing more than matters that have been previously alleged

and argued, and are an integral part of the proceedings before Judge Kinnaird in Chancery' See,

e.g., 1T 1 of plaintiffs' Complaint (stating that the directors who voted for the settlement had

engaged in "a course of action antithetical to the best interests of the Foundation"), 11 6 (alleging

a,.tainted mediation process"), tl43 (attacking the Attorney General's role in the mediation

process), fl 70 (alleging that each director who voted in favor of the settlement breached their

f,rduciary duty to the Foundation),'!l 80 (seeking "a declaration that the settlement is unlawful"),

,llg3 (stating that the court "should enjoin" the directors' approval of the settlement asulÍra

vires). Given Judge Kinnaird's extensive knowledge of and dealings with these claims and the

facts surrounding them, that the Court-ordered mediation took place in the case pending in front

33.71,643 N.E.2d 734,752 (1994) (quoting Gaee v. Ewing, l07lll. ll. t5 (1883))

6
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of her, and that the Consent Judgment embodying the settlement was entered by her, judicial

economy and fundamental fairness require transfer of this case to the Presiding Judge of the

Chancery Court for subsequent transfer to Judge Kinnaird under General Order 1.3(d)

CONCLUSION

10. The fact that Plaintiffs are now attempting to present their thoroughly

considered and repeatedly rejected claims in another division and to suggest that they are

somehow presenting a Law Division case is further proof that their present suit is nothing more

than a transparent attempt to shop for a division and a judge that they think might be more

amenable to their claims. Having failed in their numerous and exhaustive attempts to present

their claims to the judge most intimately involved with the Buntrock litigation and designated

under the General Orders of the Circuit Court of Cook County as the proper forum in which to

present their claims for equitable relief, Plaintifß now attempt to breath new life into their tired

and groundless arguments in the Law Division. Given the Chancery Division's designation as

the proper forum in which to seek injunctive and declaratory relief, Judge Kinnaird's

understanding of and experience with the facts and law surrounding Plaintiffs' claims, and the

fact that the "claims" are an attack upon the settlement reached in the case in front of her and

embodied in an Order entered by her, this case should be immediately transferred to the

Chancery Division for reassignment to Judge Kinnaird .

7
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WHEREFORE, defendant Terra Foundation for the Arts respectfully requests that

this Court enter an order transferring this cause to the Presiding Judge of the Chancery Division

for reassignment to Judge Dorothy Kirie Kinnaird'

Dated: August 77,2001
Respectfu lly Submitted,

{ tJ-^By
of the Attorneys for Defendant

The Terra Foundation for the Ans

William F. Conlon
Stephen C. Carlson
Susan A. Stone

Lori LePar Roeser

SIDLEY AUSTIN BRO\A/N & WOOD

Bank One Plaza
10 S. Dearborn Street

Chicago, IL 60603

3r21853-7000
Firm ID No. 38315

I
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CERTIFICATE OF SERVICE

I, Stephen C. Carlson, one of the attorneys for Defendant Terra Foundation for the Arts, do

tt"..Uy certify that I caused a true and correct copy of the attached DEFENDANT TERRA

FOLTNDATION FOR T}IE ARTS' MOTION TO TRANSFER THiS MATTER TO TI-IE

PRESIDiNG JUDGE OF TFIE CIRCUIT COT'RT OF COOK COIINTY, CHANCERY

DIVISION, FOR REASSiGNMENT TO JUDGE DOROTHY KIRIE KINNAIRD tO bC SCTVCd

upon the following counsel by messenger deliver:

William R. Quinlan
James R. Carroll
John F. Kennedy
30 N. La Salle Street

Suite 2900
Chicago, IL 60602

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

William P. Schuman
McDermott, Will & Emery
227 West Monroe
Chicago, Illinois 60606-5096

and by facsimile and Federal Express to

K. Chris Todd
NeilM. Gorsuch
David E. Ross

John H. Longwell
Jide O. Nzelibe
Kellogg, Huber, Hansen, Todd
& Evans PLLC
16i5 M Street, N.W.
Suite 400
Washington, D.C. 20036

fax. (202) 326-7999

Floyd Perkins
Bureau of Charitable Trusts & Solicitations
i00 W. Randolph Street

3'd Floor
Chicago, IL 6060i

David A. NovoselskY
Novoselsky Law Offrces

120 North LaSaile Street

Suite 1400
Chicago, Illinois 60602

Leonard Garment
Lawrence Levinson
Verner, Lipfert, Bernhard, McPherson & Hand

901 15ü Street, N.W.
Suite 700

Washington, D.C. 20005

fax'. (202) 371-6779

{,ûúÍ-
on this 17th day of August, 2001

9

St C. Carlson
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FILE

DOCKETED

IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, et. al,

Plaintiffs,

v.

)
)
)
)
)
)
)
)
)
)

No. 01 L 009112

DEAN BUNTROCK a Director of the
Terra Foundation for the Arts, et. al,

ATTORNEY GENERAL'S MOTION TO TRANSFER THIS MATTER TO THE CHANCERY
DIVISION AND TO MOVE TO CONSOLIDATE THIS CASE WITH A RELATED PRIOR

PENDING MATTER PENDING IN THE CH.{NCERY DIVISION

NOW COMES the Defendant JAMES E, RYAN, Attorney General of Illinois in his official

capacity only on behalf of the PEOPLE OF THE STATE OF ILLINOIS by his undersigned Àssistants

and moves that this matter be transferred out of the Law Division and to the Chancery Division of this

Circuit Court, and that this matter be transferred , assigned and consolidated with a prior pending

related matter there in Chancery now pending before Judge Dorothy Kirie Kinnaird and in support

states:

i) The Plaintiffs Paul Tucker, Alan Simpson and Judith Tucker on July 31,2001 fiied the originai

compiaint in this matter and on August 13, 2001 filed an amended complaint. The differences

benveen said compiaints have no impact upon this motion.

!l The complaints themselves are lengthy meandering diatribes devoid of fact and replete with

unsupported conclusions. While both complaints repeatedly state intimidation and unlawfui

acts occurred, the complaints are devoid of requisíte specificity and simpiy lack facts

sufficient to support said conclusions. The linchpin contention upon rvhich all of Plaintifß'

clainls are based is plaintiffs' repeated unsubstantiated assertion that Assistant Attorney

1
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3)

4)

General Floyd Perkins acted "unlawfully' in another action which purportedly caused certain

of the Defendants to enter into a court mediated settlement under purported intimidation

(duress). Plaintiffs' multiple claims and counts relying thereon state that such makes a

Chancery Court Consent Decree recently entered in another matter, which considered these very

same claims by the Plaintiffs , an "unlawful" Consent Decree subject to being decla¡ed nuli and

void.

Lr fact, the compiaints show no facts to support claims of duress, coercion or uniawful acts.

Plaintiffs complaint in sum absurdly claims that Assistant Attorney General Floyd Perkins acted

unlawfully, by filing a lawsuit which plaintiff agreed to attempt to resolve in mediation; by

engaging in an agreed court ordered mediation process by and with the express agreement of

these Plaintiffs that mediation take place; by taking a bottom line legal position in

mediation; and by investigating and preparing the case he was litigating.

The piaintiff by hyperbolic reasoning without legal basis declare these lawful acts by Perkins to

be "unlawful", and then lifting themselves up upon their own bootstraps, imagine and assert

others rvere intimidated into the settlement. despite the fact that those purportedly intimidated

denied they had been coerced, A review of the complaints show no facts are plead showing

"unlawful'n conduct , intimidation, coercion or duress occurred. The multiple counts in the

complaints are ali premised upon these erroneous contentions and thus no cause of action is

stated. However, both the original and amended complaint seek Declaratory and lnjunctive

Relief . General Order No. 1.2 of the Generai Orders of the Circuit Court of Cook County

provides that matters seeking Injunctive Relief and Declaratory Relief are to be filed in the

Chancery Division and not the Law Division. While it is clear the complaints faii to state

causes of action, they are styled seeking equitable relief and deciaratory relief and they are to be

filed and heard in the Chancery Division under Generai Order 1.2.

l
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s)

6)

Illinois Supreme Court Rule 21 establishes the authority for the Circuit Court's General Orders,

General Order 1.2 is an established and well understood rule in the Circuit Court of Cook

County that matters seeking Declaratory and Injunctive must be heard in Chancery. The

process is well established, it provides an orderiy method for the presiding judge to administer

the assignment of cases, there is no basis for this matter not to be so assigned , and there is no

basis to ailow it to remain anywhere else. Moreover it is a rule of court. lnstructive as to the

force of law to be afforded the Court's rules is the Illinois Supreme Court's holding in Bright

v. Dicke 166 nl. 2d204;652 N.E.2d 275,278 ( 1995) in which the Illinois Supreme court

states: "The rules of court we have promulgated are not aspirational. They are not

suggestions. They have the force of law, and the presumption must be that they willbe

obeyed and enforced as rwitten."

The Piaintiffs complaints tenders erroneous conclusions while failing to plead facts, but it also

fails to follow the rules of court requiring the attachment of documents upon which a claim is

founded. The complaints fail to conform to lilinois Code of Civil Procedure rule 512-606

(735 ILCS 512-606), rvhich requires a pieader to attach as an Exhibit each and every document a

claim or defense is founded upon. Plaintifß' complaints are founded upon many documents ,

but none are attached. The complaints raise issues as to corporate by-laws, corporate articles

of incorporation, settiement agreements, consent decree, compiaints in other iawsuits, draft

compiaints , and various other documents . Contrary to ruie 512-606 plaintiffs failed to

attach any of these documents as Exhibits to the compiaints.

Had piaintiffs attached the exhibits required by Rule 512-606, they rvould show that the matter

filed herein, is related to rwo earlier filed cases now pending in the Chancery Division before

7)

J
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8)

e)

the Honorable Judge Dorothy Kirie Kin¡aird. Those cases being People v Judith Terra et. al,

And Buntrock vs. Terra , et. al. Case No. 00CH 13859 pending in the Circuit Court of Cook

County, Chancery Division before the Honorable Judge Dorothy Kirie Kinnaird. Indeed,

these very Plaintiffs' former legal counsel in that matter have just filed in the past two weeks

an attorney fee petition in the matter before Judge Kinnaird seeking over $460,000 from the

Defendant Terra Foundation to pay the Plaintiffs' legal bills for services rendered to them in

those matters and specifically related to their participation in the agreed mediation which they

complained of herein .

Moreover, the Plaintiffs' filed the very same matters /claims found in these complaints in

Objections in the case before Judge Kinnaird. Judge Kinnaird denied the Objections and

entered the mediation settiement Consent Decree which plaintiffs herein call unlawful and seek

to have declared null and void..

It is a well established principle ofjudicial economy that related matters be consolidated , and

by tradition the later filed matter is consolidated before the judge hearing the earlier dated

case. Plaintiffs failure to comply rvith Procedurai Rule 512-606 and make the needed

document exhibits to the compiaints herein , along with Plaintif-fs' unusual filing of the

subject compiaints in the Larv Division when such is clearly a Chancery matter was no innocent

slip or mistake. Rather it rvas a transparent attempt to avoid having this matter transferred to

and consoiidated with the above Chancery matter still pending before Judge Kiruraird. Matters

Judge Kinnaird has been dealin-e rvith for almost a year, from rvhich she knows the falsity of

the plaintiffs' contentions and has already ruled that the plaintiffs' contentions herein are

without merit. A copy of plaintiffs' Objection f,ried in the case being heard by Judge Kinnaird

is attached as Exhibit A. A comparison of the Objections to the ailegations of the complaints

herein shows they are the same,

.{
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10) The matter now pending before Judge Kinnaird involves her review of the services a¡d

resulting attomey fees for many parties including the plaintiffs, and the legal serwices of

Defendant Sidley & Austin to the Terra Foundation, as well as, services of counsel to several

of the other Defendant directors, all of which will bc paid by the Illinois charity the Defendant

Terra Foundation herein. The review of those fees by Judge Kinnaird would of necessity

require that the issue raised herein be factored into determining the results obtained by those

services and the proper fee amount. hrdeed, rvere the Plaintiffs' claims true, which they are not,

they would likeiy impact all further determinations on the proper amount of fees to be paid by

the Terra Foundation, which is a matter before Judge Kinnaird, and all of which concerns

services and conduct in the litigation and mediation Plaintiffs reference in the instant action. In

fact, under the Consent Decree which Plaintiffs failed to attach, the fees are being reviewed by

the court and all will be paid by the Terra Foundation, said fees are reported to exceed $ 3

million in total. Therefore this matter as a matter ofjudicial economy and in keeping with

well established judicial administrative principles ought to be heard by Judge Kinnaird

combined with her review of those fees. A tme copy of the Consent Decree is attached

hereto as Exhibit B,

1 1) Millions of dollars of public charitable funds are being sought in legal fees relative to the

Iitigation settled in the matter before Judge Kinnaird. Significant fees were incurred in an

agreed mediation process, that these Piaintiffs requested and agreed to, and only after other

board members did not fully agree rvith their position did they assert the Objections and ciaims

as related in the complaints. The Piaintiffs and their claims are best and properly judged by

the court that participated and ordered the mediation .
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Wherefore the Attorney General moves and prays that the court enter an order transferring the subject

matter to the Chancery Division and that said matter be order and consolidated with the actions now

still pending before Judge Kinnaird as set forth above.

Respectfully submitted,
THE PEOPLE OF THE STATE OF ILLINOIS,

ex rel. JAMES E. RYAN, Attomey General of Illinois

Assistant Attorney General

FLOYD D. PERKINS #99OOO

THERESE HARRIS
Assistant Attorneys General
Bureau of Charitabie Trusts and Solicitations
100 West Randolph St..3rd Floor
Chicago, Iliinois 60601
Telephone: (3 12) 814-2595

6
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CTRCUIT COI.IRT OF COOK COLINTY, IILINOIS
COTINTY DEP,q.RTlvfENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and
RONALD GIDWITZ, a Director of the
Terra Foundation for the Arts,

Plaintiffs,

VS

JUDITH TERR.\ a Director of the
Terra Foundation for the Arts, PALIL
HAYES TUCKER a Director of the
Terra Foundation for the A¡ts, ALAN K
SIMPSON, a director of the Terra
Foundation for the Arts, NAFTALI
NÍICHAELI and the TERRA
FOUNDATION FOR TIIE ARTS, an

Iilino is Not-For-Profit C orporation,

Defendants.

Ti-iE PEOPLE OF TFIE STATE OF
ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-Intervenor

v5

ILTDITH TERRÂ a Director of the
Terra Foundation for the A¡ts, PAUL
HAYES TUCKER, a Director of the
Terra Foundation for the A¡ts, AIAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts, and the TERRA.
FOLINDATION FOR TFIE ARTS,
an illinois Not-for-Profit Corporation.

No. 00 CH 13859
Judge D. K. Kinnaird
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Defendants
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the fìrst instance,
Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
Illinois, ex rel. James E. Ryan, Attorney General of lllinois, the Terra Foundation for the A¡ts
(the "Foundation") having moved for judgment on the pleadings, defendants Sen. Alan Simpson,
Dr. Paui Tucker and Mrs. Judith Terra having hled a verifred answer to the complaints by leave
of Court on Juiy 24,2001. and defendant Mr. Naftali Michaeli having filed a verified aniwer; the
plaintiffs Mr. Dean Buntrock and Mr, Ronaid Gidwitz, the Foundation and the lllinois Attorney
General having reached an agreement to settle this dispute pursuant to Mediation ordered. Uy tiris
Court, it is hereby ORDERED as follows:

L This Court has personaljurisdiction over the parties and the subject matter of
these actions.

Z. Plaintiffs M¡. Buntroc( Mr. Gidwitz, the illinois Attorney General and the
defendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions. To that end, the PlaintiffDirectors and the People of the
State of Illinois hereby release and discharge the Terra Foundation for the A¡ts, its officers,
directors, agents and employees, and the Foundation hereby releases and discharges rhe plaintiff
Directors and the People of the State of Iilinois from any and all claims and obligations of any
kind or nature raised in or reiated to the matters raised in this iawsuit, whether in pleadings,
motions or argument, other than those obligations set forth herein.

3. For at least fìfty years from the entry of this Order, the Foundation shall remain an
Illinois corporation, maintain its principal office in, and have its corporate headquarrers in
Illinois. For at least fifty years from the entry of this Order, the Foundation shall also maintain
its books and records in Illinois, which shall be available to the Attorney General of Illinois for
inspection during normal business hours upon reasonable advance notice to the Foundation.

1 The Foundation shail conduct its affairs in accordance with its A¡ticles of
Incorporation and its By-Laws (including promoring American art and culture in the U.S. and
abroad) and the laws of the State of Illinois and act consistently with these undertakings. The
Foundation remains free to determine how best to achieve its goais, including (withoui
limitation) where and to whom to make grants.

5, For at least frfty years from the entrv of this Order, the Foundation shall maintain
and exhibit the Tena Collection of American A¡t ("the Collection"), either by itself or through
partnerships or alrangements with other institutions. in the Chicago metropolitan area. If atãnv
time thereafter the Foundation desires to maintain and exhibit the Collection eisewhere, to r."i.
being an Iliinois corporation or to cease maintaining its principal offrce, corporate headquarters
and books and records in lllinois, it shall frrst give one year's advance written notice to the
Attorney General of illinois of its intent, which notice may begivenbefore orafterthe end of
such flrfty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney
General's ability to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to manage the Collection as it deems
appropriate including to provide art for display in Giverny, France, and for special exhibits and

î
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programs and for scholarly use, to make loans and to acquire works for, and de-accession works
from, the Collection. Nothing herein shall be deemed to interfere in any way with the
Foundation's ability and freedom to continue to conduct its activities, operations and programs in
Giverny, France, which ability and freedom the lllinois Attorney General specifrcaliy
acknowledges and agrees to.

6. The Foundation shall amend its By-Laws to

expand the Board by August l, 2001, to include frfteen members (except
that tbr the first year the Board may include up to si>teen members);

institute initial staggered terms of one, two, three and four years for all
Directors with subsequent tems of four years each, and each of the fifteen
Board members shall be elected to a term of one, two, three or four years
as the Board determines appropriate for each Director elected, subject to
the requirement that each of the frve new Directors serve an initialterm of
four years; and

establish term limits for all Directors, with no member serving more than
eight years after entry of this Order,

7. The Foundation shall reserve and require that, for at least twenty-five years from
entry of this Order, a majority of the Board positions be at alt times held by residents of lllinois,
with the exception that until the 2002 Annual Meeting or December 31, 2002, whichever occurs
fìrst, fifty per cent of such Board positions shall be held by Illinois residents.

L All current members of the Board of Directors wiil serve only until the 2002
Annual Meeting and will not be eligibte to stand for election to the Board of Directors at any
time thereafter.

9. The Foundation wiil add to its Board the foliowing frve Directors, each of whom
shall be elected to serve an initial term of four years and be eligible for election to one additionai
four-year term:

James R. Donnelley

Marshall Field V

Dr. Kathleen A. Foster

Prof. Robert S. Hamada

Frederick A. K¡ehbiel

10

Directors.

a.

b

U

q

b

d

e

The new Chairman of the Board shall be chosen from among the five new

.J
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I l. As soon as practicable after the new Directors have taken offrce, new offrcers and
committee heads shall be elected. The new Executive Committee shall be composed of the
newiy elected officers and committee heads. The new Strategic Planning Committee shall
include Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to
negotiate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incuned by the Foundation's Directors in connection
with this lawsuit, as determined by the Court. shail be paid by the Foundation.

13. These actions are hereby dismissed with prejudice, without any admission of
rvrongdoing or liability on the part of the Foundation or any of its Directors, each of whom
specifically denies any wrongdoing or liability. The Court retains jurisdiction over the actions
and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order
and for such further orders and directions as may be necessary or appropriate for the construction
and effectuation of this Consent Judgment And Order.

14. The Plaintiff Directors, the Attorney General, and the Foundation agree to the
mutually-acceptable press release anached as Exhibit d and agree that no other public statement
shall be made by the PlaintiffDirectors, the Attorney General or the Foundation or any of their
aftorneys, agents or empioyees on their behaif regarding the Litigation, the mediation or the
seftlement.

ENTER.ED:

DATE
udge hy Ki e Kinnaird f,'J1,4 ,ft\,

4T-
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Piaintiff-Directors of the Terra Foundation

Dean L. Buntro

The Terra Foundation for the A¡ts, an
Illinois Not-tbr-Profit Corporation,
pursuant to resolution passed by its
Board on

By

Its

rint Name

Date

d

wrtz

Date:
r) o5 0(

Attorney General of Illinois

By

(Title)

Print Name

Date
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Plaintiff-Directors of the Terra Foundation

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date:

Attorney Generai of Iliinois

By

P Name

The Terra Foundation for the A¡ts, an
Illino i s Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name

Date:

e)

Date L,

o
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Plaintiff-Directors of thc Tema Found¡rion

De¿¡ L. Buntrock

Ðatc:

Ronald L. Gdu'itz

Date

Attorney Gcncral of Illinoi¡

By

Print Name:

Date

Thc Terr¡ Foundation fûr the Arts, an
Illinois Nor-for.hoût Corporarion
pursuarü to rqsolurion pææd by its
Boarú on rJoe ¿

L[,**
SEct ê rt+l ¡' TA.e+(U¿ â(

Print N¡me : îrÊlLtna P,+tn l¡ .L

Date: J¿,r. 2 L00

(Title)

5
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EXHIBIT A

JOINT PRESS RELEASE Te BUNTR et. al. v. TERRA FOIINDATION. et el.

The plaintiffs and the Foundation are pleased to announce that a sertlement has
been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra
Foundation's collection for no less than 50 years. The Foundation will continue to manage its
affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciation for American art. The Attorney General is satisflred that the settlement upholds
the interests of the people of the State of lllinois. The plaintiffs and the Foundation are pleased
that a settiement could be reached.

The piaintiffs and the Foundation have agreed to let this statement stand alone.
No further statements are to be made.

-6-
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LA\ry DIWSION

PAUL HAYES TUCKER, a Director of the
Terra Fouudation for the Arts, et. al,

Plaintiffs, No. 01 L 009ttz

DEAN BUNTROCK a Director of the
Terra Foundation for the Arts, et. al,

TO: SEE ATTACHED SERVICE LIST

I' the undersigned certify that I am an attorney, and. that I served a copy of the attachedAttorney General's Motion to Transfer this Matter io the chancery Division and to Move toconsolidate this case with a Related Prior Pending tuattur pending in the chancery Divisionupon the parties iisted above by depositing a copy of saire addressed r"ìri. i".rg"-g in the u.s. Mailat 100 west Randolph Sfreet, chicago, nlinois, this r fi ¿iv of Augusr, zoot îerore 5:00 p.m.

v

)
)
)
)
)
)
)
)
)
)

,1

BY
THERESE HARzuS
Assistant Attorney Generai

THERESE HARzuS #99OOO
Assistant Attorney General
Charitabie Trusts and Solicitations Bureau
100 West Randolph Streer, 1lrh H.
Chica*qo, Illinois 60601-3 I 75
(312) 8 t4-3942
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SERWCE LISI

David A. Novoselsky
NovoselskyLaw Offices
120 North LaSalle, Suire l.400
Chicago, Illinois 60602

Robert P, Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive, Suite 4g00
Chicago, Illinois 60601

William R. Quinlan
James R. Carrolt
John F. Kennedy
Quinlan & Crisham
30 North LaSalle Street
Chicago, Iliinois 60602

Stephen C. Carlson
Susan A. Stone
Sidley Austin Brown & V/ood.
i0 South Dearborn
Chicago, Illinois 60603

Mark M. Heafwole
Scott J. Szala
'Winston & Strawn
35 West'Wacker Drive
Chicago, Illinois 60601
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Sênt By: CUIVIMINS & CBONIN;

Pd.UL H/IYES TUCKER., er flI.,

Plaintiffs,

v.

DEAII BIJNTROCIÇ et sl.,

Defendants.

s1 25780500;

IN TITE CIRCUIT COURT OF COOK COITNTY, TLLINOIS
COUI{TY DEPARTMEI{T, L.A.'W DTVISION

23-Aug-01 8:18PM; PÃgë 2-/ 17

)
)
)
)
)
)
)
)
)

{1
ion'-.{t

b
',dj. \

r.Þ
'tÉl'd¡

1i\

É5a
'6'
:ç.+(t

öÒ(2
.ä

No.01 L 009112

ì

EI\,IERGENCY MOTION TO STRIKE A-PPEiIRÅNCE
+f\r.D TO STRIKE UUIAUIHORIZAD FLE,AIIFITG

Plaintiffs Paul Hayes Tucker, Judith Tecra and Ala:r K. Simpson, duly elected meübers of

the Board of the TeuaFoundation for the Arts, move this Honorable Court for the ent¡y of an order

1) striking the attemptod appea.ranoe of the defendant law frrr¡ Sidlry Austin Brown & Wood on

behalf of the Terra Foundation and 2) skikins a¿ unauthorized pleading øIlegedly presented on

behaif of the Terra Fourrd¿tion by the defondart law fi¡m Sidley Austin Brown & Wood.

+++

In support of the foregoiag motion, plahtitrs assert as follows:

1: OnAueust 13, 2001 incident to prsceedîngs before the Honorablc Sheldon Gardner,

plaintíffs prosørtcd thoir emergency motion for the enffy of a tcmporary resfraining order, (.See

ExhibitA.)

2. Incident to the hearing before Judge Gardnet on August 13, plaintiffs filed their First

Amended Complaiut at Law. (,See Exhibit B.)r

' 3 . On August 17 the defendant law firn Sidley Austin Browu & Wood pre sented what

purports to be a motion of the TenaFoundation to fransfçr. (See attached as E>rhibit D.)

r,See transcript of proceedings (attached as Exhibit C) at page 5, Iines t 0-16,
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4. On August 20 the cìefcndant Sidley Austin Brown & Wood filed and se¡vecl a

purported appêårancö of that defendant law frrm on behalf of the Terra Fourrdation for thc Arts.

(,tee Exhibit E.)

5. The defendant Sidicy Austin Brown & V/ood is not authorized to represontthe TÈrrà

Foundation for the Arts and that mstter is addressed in thc attached correqpondence. (,Søe Gro.tp

ExhibitF.)

6. Notwithstandingtheir status as a defendant; nofwithstandingthc factthåtncither the

Terra Foundation nor any other pcrson, firm or entity osn lav¡Adly retain thc defendant Sidley Ar+5ltin

Browu & Wood to represent the Terra For:ndation; and notwithsranding that law finn's rnanifestly

conflicted position; it has attempted to usurp the rolc of cou¡,sel for the Foundation.

Summaly of Argr¡mÊfiÍ

Based uponthe foregoing and as feflêcted by the attached exhibits, Sidley Âustin Browu &

V/ood's filing should be stricken a¡rd their attemptod appearante on behalf of the Foundation should

be rejeoted as both unauthorized and in derogatiort of applicable lllinois Supreme Court Rules of

Professional Conduct. Beyond that, Sidley's zuggestion that it has been properþ retained by

Marshall Fietd (who has no authority to do so) is a direct repudiation of counsel's representation to

Judge Gardner rt the August 13, 2001 Emergency Hearing. (See Exhibit C.)

Sidlcy's uttompt to rcpresent the Foundation violttes thc understanding reached with
Judge Gardner on.A.ugurt 13, 2001 snd is precluded by their eonflicted role, including
inter alia, tbei.r rule as a defendsnt in this liÉigetion.

I-n cident to the August I 3 fÏling of the amended complaint which names Sidley as a defendant

and outlincs their conflicted poshrre (Exhibit B, see paragmphs 87-93, pages 27-30), plaintiffs

prusued their emergency motion for temporary resÞaining order fExhibit A).
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The catalyst forthe emergency hearing on fhc temporary rcstraining çrder was thenotice of

a proposed board mceting on August 14 as reflectcd by the proposed agenda for that meeting

(Exhibit G). It was contemplated that thc Board woulcl ratiff certain earlier actions taken at a

rneeting on August 1, 2001 (Exhibit G, item fV,A) and would also consider "Approvat of SidLey,

Austin, Erown & V/ood as coun¡el for the Foundation in the Tucker Litigation arrd authorization of

lv{¡. Field to cxecute eng,agemÈnt lettËr." @xhibit G, iæm fV.D)

The specific relief sought by ow moiion for temporary rcstraining order incluclcct the

foliowing probibition 
.:

From retaining, consulting with, or otherwise working with
Defendants Sidley & Austin and Winston & Strawn as counsel for the
Foundation or åny other parly in tlre present case, and &om otherwise
advancing orpaying auy furtherfi:nds ofthe Terra For¡ndationforthe
A¡ts to said lawfinns; (Exhibit A, paragraph 6, pages 16 and 17.)

Atthe hearingbefore Judge Gardner, defendants' couusel, including re,prescntatives of Sidley

& ,{ustin, told the Court that the proposed August l4 meetrng would be conoelled and that no action

v{ould be taken by the Foundation's board without proper and lau¡fi.¡l notice. Plaintiffs re served theit

right to pursue their temporary resfraining order. It was because of the specific reprasentations to

Judge Gardner that plaiutiffs did not press the motion for tempotary resfaining order on August 13

and the mattef was deemed rnoot.

V/e respectfully zubmit that the undisputed facts demonstrate that Sidley's attempted

ruurpation of the role as counsel for the Ter¡a Foundation is a mÊnifest violation of thc applicable

Rules of Professionål Conduct. More critically, the fact that I\4r. Marshall Field and Siciley have

now circurnvenæd the rçresenlations made to Judge Gardner on August 13 is nothing Iess lhan

conh¡macious conduct wara-nting the rrquested relief, i.e,, sirilcing their appearancc and stiking

their unauthorized pleading allegedly filcd on behalf of the Fou¡rdation.

-3-
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LLC

77 West Wacker Drive, Suitc 4800
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Telephone: (3 12) 606-8605

Fax: (312) s78-1234

David,{.. NovoselslcY

Novoselsþ Law Offrces

120 North LaSalle Stre'et, Suite 1400

Chicago, Illinois 606Û2

Tetephone: (3 12)346-8930

Fax: (312)3 46-9453

K. Chris Todd
Neil M. Gorsuoh
Davíd E. Ross

John H. Long¡x'ell
Kellogg, Huber, Haruer¡ Todd

& Evans,P'L.L.C.
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Lawrence Levinson
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McPherson & Hand

901 1sth Sueet, N'W', Suite 700

'ù/ashingtoq D.Ç. 20005
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STATE OF ILLINOTS

COUNTY OF COOK
Fgí

IN THE CIRCUTÎ COURT OF COOK COUNTT
COUNTY DEPARTMENT - LAW DIVISION

FAUIJ HÀYES TIJCKERT a DírecEor
of the Terra FoundaEion for
the Arts,. et 41. ,

Flaintiffs

-vs - No. 01 L 009112

DEAN BUNTROCK, a Ðirector of
t,he Terra Foundation for the
,A.rts; et aI. ,

Defendante.

Record of procÊêdings before the Honorable

TIMOTHY

County,

the 24th

C. EVANS, "Tudge of the Circuit CourE of Cook

Il-i-inois, commencing at 2:30 o'clock p.m. on

day of ÀuguÉt, A'D. 2001'

APPEARANCES

CUMMINS & CRONIN bY
MR. ROBERT P. CTTMMINS
?? WeÊt Wacker Drive
Suit-e 4800
Chicago, flJinois 60601
(312) 578-o5oo

DAVID 4.. NOVOSELSKY & ASSOCIATES by
MR. DAVID A, NOVOSELSKY
120 Noruh LaSaLfe SEreeE
Suite 1400
chieago, rllinoiË 60602
(312) 346-8e3o

on behalf of the Plaintiffe;
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QUINIJAN 5r CRISHAM, LTD. by
MR - JÀMES R. CARROI,L
MS. CHERYIJ NIRO
30 North LaSal-le Streeb
Suite ?900
Chleago, IlIinoie 6O602
(3rz ) a63-o9oo

on behalf of the DefendanEg Dean
Buntrock, Ronald Gidwltz, Margaret
DaLey, a¡rd ArEhur HarÈmân,-

McÐERMOTT, I^¡IITIJ & ËMERY by
MR. V¡TLLTAM P. SCHUMAN, P. C
?27 Wêst Monroe gtTeet
Chicago, Illinois 60606
(312) e84-77]-6

orr behalf ef the Ðefendants Stephanie
Pace Marehall and Theodore Stebbine;

OFFICE OF THE ATTORNEY GENERAIJ by
MR. ',TEFFERY Þ, GRAY
100 tiesE Randolph SLreet
Chicago, IllinoíE 60601
(:rz ¡ 814-5213

on behalf of the Defendanbg ilames Ë- Ryan
and Floyd D. Perkins;

WINSTON & STRAWN bY
MR. SCOTT SZ.AITA

35 weËt Wacker Ðrive
Chicago, Illinois 60601
(3r.2) ss8-5600

on behalf of the Deferrdant Winston &

5träwn;

STDITEY/ AUSTIN, BROI'IN & VIOOD bY
MR. I¡IIIJLÍ AM F. CONIJON
Bank OnÊ Plaza
10 $outh Dearborn Street
Chicago, Tllinois 60603
(3 12 ) Bs3 - 7384

on behalf of the Defendants Terra
Ëoundat j-on and SidIeY & Auet.in '
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THE COURT: Tucher vçËsus Tefq-a F'oì+n43,.tiofr.

MR. CUMI4INS: Good afternoon, Your Honor.

THE COURT: Good afternoon. IJet rne aBk all of

yöu tô identify yourselvee for the record. Let me

start t.o my lef t with Mr. NovoeeJsky and we'1] swing

right acroset.

MR. NOVOSEL$KY: Good afEernoon, Your Honor.

David Novoeelsky on behalf of the plaintiffa..

MR. CUMMINS: Robert Cummins on behalf of Ehe

plaíntiffs, Your Honor.

MR. GRAY: ,Jef fery Gray, Ä8ËiFtant Attorney

General, on behalf of Floyd Perkine and .Tames Ryan.

MR. CONLQN: Good afternoon, Your Hônor. Bi]l

Conlon on behaLf of the Terra Foundation'

MR. sZAL.A,: Good afEernaen, Your l{onor. ScoEf

Êzala on behai-f of the proposed named defendant

Winston & SE.râwn.

THE COURT: OkaY.

MR. SCHUMAN: Good af t,ernoon, Your Honor.

William Schuman on behalf of Ewo of bhe individual

defendant.s, Dr. Theodore Stehbins and Dr. Stephanle

PacÊ Marshall.

MR. CARROIJI¡: Good af Eernosn I Your HÔnor. ifames

Çarro1l and Cheryl- Niro o¡r behalf of four of the

I,AURA I.. KOOY RËPORTTNG, IJTÐ
(31?) 78?-KOOY (s669)
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irrdividual def endants, Buntrock, Gidwitz, Hartman,

and Daley.

MS. NIRO: Good afEerneôn, Your Honor.

THE COURT: Good afternoon. MË. Niro, it'e good

fo Eee you.

llell, Counsels, I have severäl mat.Eers

before us. Iretrs eLart f irst I have å firitLEer which

has been entitl-ed rrEmergency Motion to ËtrÍke

Appearance and Strike UnauEhorized Pleading. "

Is there a response to that?

MR . CONIJON: There is noE , Your Honor. SIe j usu

got that late yesterday evening, ,So f 'm prepared to

reepond orally, alEhough if Your Honor wantF to Èake

the matter under adviÈement, I would ask for aome

t,ime to submit ä writben responae.

TI{E COURT: Let's addreee fíreÈ what the

etTìergency iFr. Bro[her lawyer i¡rdicated tha't he hãB

noÈ filed a wriEten respanne and I take iE from hie

commÊnts he'd like to have an opportunity t'o fife a

written response.

Is t.here any objecÈian to caunËel havi^rrg art

opportunity to f il-e a $rritEÊn reËípôflae Èo the

emergenÇy motiqn?

MR. CUMMINS; No, ,fudge. aE long as it's done on

I,AURA I.. KOOY RËPORTfNG, I,TÐ
(312) 782-KOOY (5669)
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Eome timely basie.

I woul-d find it I do find it eomewhat

anomalous È,hat. Mr. Conlon would Euggest EhaE he'e

here on behalf of the Terra F'oundati-on, which is

precisely the iBËue that ie presenÈed. The

represent.ations that were made to .Tudge Gardner, as

reflected in our pêpers, and Mr. Novosel-sky was in

aEtendance f waB out of toh,n at the time -- the

representations made to Judge Shel-don Gardner

presenÈed to qur Emergency Motion for a lem¡rorary

ReeEraining order r¡raa to the ef feÇE Ehar. the Board

would take no âction, which we sought to enjoirr,

including, but not limited Eo, bhe authorizabion for

Mr. FieLd, who we respectfuì-ì-y eubmit ie not an

appropriately designaEed Eoard member, to proceed

with the hiring of Sidley 6c Austin, a defendant in

Uhis Litigation, Lo represent the Terra FoundaLion.

So those repreËenEatione wère made,

THE COURT: f, ¡reed bo interrupÈ you just one

eeeond.

MR. CUMMINS: Sure.

THE COURT: I'm just, trying tö make it possible

for you to make your precentation all ar one time

rather than Ewice.

IJA.URA L. KOOY REPORTING/ LTD
i312) 782-KOOY (s659)
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MR. CUMMINS: 4,1 I right, ,Judge. you kno!,r, it wan

probably unnÊceBsary to make thaE pitch.
THE COURTT ft was a nice Ury.

MR. CONIJON: Your Honôï, could I respond to that.

pitch, though, for just a moment?

THE COURT: Before you do, let me just aak you to

tell me how much time would you need Eo respond in

writing t.o t.he moÈion iÉeel"f?

MR . CôNLQN: Your Honor, \,/Ê ' d lÍke seven days .

Your Honor, leE me add to Ehat. Itm happy

Lo have some argfument before Ygur Honor because I

think Your Honor coul-d simply decide bhaE Ehie is

premåture beqause I thínk iÈ very much ie, I would

like Co respond as to what the representätions were

thaL were made before Judge Gardner and, indeed,

invite Your Honor to read the tranecript that

Mr. Cummins and Mr. Novaeeleky have aÈtashed Lo rheir

pleadings. f'm happy to vieit wilh the Court this

afternaan. I bhink you could dispose of thie. Bub,

if Your llonor has any --

THE COURT: ILra nice of you to offer, but lrve

had a chance to revíew Bome of bhese pleadings and I

muËt say that my colleaEuee who have had a chançe to

review Bome of thie have not found that it was all
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thaÈ crysEal cLear.

MR. CONLON: That 'e f irre.

TI{E COURT: So I t11 give you bhe sever} daya Ehat

you are asking for and rtl-L give opposing counseL

sever¡ daye lo reply if they choose Lo.

I note that apparently the 13bh hae already

been a daEe seb for anot.her aepecL of this case.

MR. CONITON: It's the transf er motion, Yaur

Honor,

TI{E COURT; The transfer motion. 9'Ie could set

alt of thie on the aame date, if you'd like.

MR. CUMMINS : That would be great , .Tudge.

MR. NOVOSELSKY¡ ,Judge, I'd only ask --

THE COURT: Is it at ?;00 Ehat day or is iÈ at

10:00?

MR. CONIJON: I don' t recall , Your Hanar ,

MR. CARROLL: I be1 ieve it I s aÈ 2 : 00 .

MS. NIRO; I thought so, too.

THE COURT: rrd raEher eet iE for the afternoon

wherr we hâve more time Eo deal with it.

MR. SCIIUMÀN: It ie 2:00'

MR. CARROLL: 2:00, Your llonor. that's whaÈ I

ha'¡¡e dowrr.

MR. NOVQSET,SKY; .fudge' Eo we're clear, and while

LAURA I,. KOOY REPÇRTING, IJTD
(31?) 782-KOOY (s66e)
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frm Ehe last pereon bo object ro collegiality, if you

look at the tranecripL, and I was present. Counsel_

waËnrt .

MR. CONLON: That, rB correct .

MR. NOVOSELSKY; We had a TRO. Mr, Quinlar¡

ËuggesÈed, with the agreement of other counsel, thãt.

iE was moot, because the meeting would not, proçeed a¡rd

no action would be taken. I don't want to find

myeelf agreeing on behalf of my clienbe to give tlrem

the opportunicy Eo file eomething in writing and then

çome back here eome days later Èç find out that shill

more has been done ostensibLy by the Foundation on

behalf of Èhe FoundaÈiqn while theee matÈers are

pending.

Nor do I want our acquiescence to what. I

coneider a courtesy to oEher counseL tp be taken ae a

green tighc to conEinue Èo do what we believe

happened here. Which ie af ler \^¡e r¡¡ere epecif ÍcalJ-y

iold uhat this meet,ing would not, go forward, and thab

ïre t¡/ere not waiving a position, \¡¡e now f ind oureelf

in a poeition where Mr. Field hae taken it upon

himself to aöt as if he is a Board member and that he

ís empowered apparenf,ly wj.th or without, a meetirrg of

the Board to hire this firm which wae an agenda ibem
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which we tried t.o bfock before it happened.

Now werre in a position of wherg f guess one

of bhe arguments is going to be the TRQ is moot

because itrs already happened.

Sô, again, I donrt wanÈ to be rude, buE I

don'E want t.o f ind myself in a position of saying,

well, they agreed to give uË Beven daye to respond

and in Èhe inLerim, eomething takes place-

THE COURT: I¡lelL, let me jusb say to af I of you,

I have had an opportunity Èo take a look aE

Judge Gardner's tranÉfer order and I took a l"ook at a

portion of what he had to say which was attached to

one of Ehese documenEe. f was just looking.

MR. CUMMINS: Yes, sir.

MR. CONLON: r Ehink iC's Exhibit C, Your l{onor.

if r recall corrÊctly. I think t.hatrE it.

MR. CUMMINS: IE ie, indeed, Exhibit C.

THE COURT; And so I wänt to assure you I've had

a chance Eo read what wae aEtached under Exhibit. C.

So thererg no reason to repeat all that.. I've geen

ib. But T do Ehink it's best to argue Ehis once.

MR. CUMMINS: Yes, eir.

THE COURT: Rather t.han having you do it many

cimes.
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Sent By: CUMMINS & CRoNIN; 31 25780500; 27-Aug-0.l 1 0:034M;

ÍTAURI\ ]¡. KOOY REPORTING, LTD
(312) 782-KooY (566e)
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MR. CARROLL: .Tust guickly irr response to

Mr. Novoselsky, Your Honor. At the Eime we were in

front of ,Judge Gardner, they were repreaented by --

Sidley S. Austin was repreËenting the Foundation at

thaE point in Eime and there was no objection in

court at ÈhaE Lime to Sidley and AuBtin's

repregenEation.

MR. CUMMINS: NoE in t,his l itigation, ,Judge.

MR. CARROLL: So ít's somewha| vague, I guess, ar

thia point to when they shouLd have made the

ob j ection. They didn ' t at t.haE Eíme.

TIIE COURT: WeI1, it must be altogeEher obvious

that Ehere are differenE points of view here.

MR. CARROLIJ: Exactly.

MR. NOVOSELSKY; .l\s I saÍd, Your Honor, that,'E

what happens when collegial.it,y rears ite head. We

did object. .Tudge Gardner, if you look -- if you

J-ook, wenE off Ehe record. So f gu6se in Ehe future

we won't go off Lhe record anymore.

THE COURT: I hâve no doubt that, aII of you wil-1

govern yourselves as your repuLations have been long

eeLablished, above board, and you tuilI carry out your

responsibÍIitíes aE officers of thie CourÈ. r donrE

expect anybody to take advan|age of the inLervening
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time. This t,ime ie seÈ aside juet for pteadings Fa

that everybody knows ëxactly r^rhaE everybody else's

position is. That's all.

MR, CUMMINS: We'lJ. f il-e our reply by the ?th,

,Judge, arrd it's going to be eet then -- all of this

wíll be set for hearing aL 2:00 on the 13th?

THE COURT: The 13th at 2:00.

MR. CONLON; Your Honor, I wíll reepond in

writ,ing, if I may, to commentg made by Mr. movoselsky

and Mr. Cumming aE that Eime.

TÈIE COURT ¡ You may.

MR. CONLON: Thank you.

THE COURT: IJeE me ask you to do thie, one of

you. Can I caJI on one ôf you to give me a copy of

everything that's fiLed by - -

MR. CUMMINS¡ Teg, sir. I?L] do that.

THE COURT: -- whatever the J-aet day was. Was ib

the 7th?

MR. CUMMINS: YÊ8, eir.

THE COURT; okay. The ?th is a Friday. If I

could geE it by that day, then I could have a chance

to read evÊryÈhing before v,te ëonvene,

MR. CUMMIN$¡ Werll make Ëure you get ib, Judge.

MR. CONIJON: You ' re tal-king about È.he motions
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that out of this proceeding today?

THE COURT! Yes.

MR. CONIJON: Yes. Werre happy to do that, your

Honor.

THE COURT: Let me h¡ish everybody a wonderfuL

$Jeekend. r look forward tç hearing more about this

greaÈ case.

(whereupon, the further proceedings in this

cause were öontirrued to 2 :00 or clock p. m_

on Lhe 13th day of September, A.D. 2001.)

*****
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Fuílr,tc,
r, KOöy
STÀ18 OF II,IJI.JOIS

Ër(FlRA.4 8.2_2003

gTÀTË ÔE^ ILLINOIS

COUNTY OF DuPÀGE
ge:

LAURA L. KOOY, being first duly sworn,

deposes and says that she is a cÊrtified ShorLhand

Reporner in Cook Couney, Ilfinois, and reporting

proceedinge in the Courte in eaid County;

Ítrat, she reported in shorÈhand and

ÈhereafÈer transcríbed the feregoing proceedings;

That the within arrd foregoing transcripE is

lrue, accurat,e and complete and contains al] the

ewidence which v/as receivèd änd the proceedinge had

upon the wibhin cauae before the Honorable TIMOTHY C

ËVANS, 'Judge of the Circuit Court of Cook CounLy.

glitneËs my officia] signature and seal- ag

Notary Public in and for DuPage County. Iflinois, on

tinís Ðe,{. day of

Aaa /

fu¿*¿a. A- 4Æ--,-
r,AuRA L. KÖOY, CSR, Rw, CRR
NoEary PubIic
CSR No, 084-o02467
200 North Dearborn Street
suiEe 2903
ChÍcago, IlLinois 60601
(s12) 782-KOOY (5669)

, A,D
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To: K. Chris Todd, Esq.

Leonard Garment, Esq

FnoPr: Robert P. Cumtruns

D,lrP: Àugust 27,20(ll Tlrws:

CLIEN'[/MA'|TERNO,; 281 oppn¡'roR:

'I'OTAL HUMBER ()F'PÀGgS BEING SEI{T' TNCI'UDING THTS PAGE:
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T¡¡,n:copmnNo.: (202)326-'.1999
(202) 3'11-6?7e

8;57 am
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ANyorin otrr"* tnix:iî¡iC-i¡,"rrNbïD,rouxr, SSr'r is Ñittimr'v p¡rolnnmF'D' rF YoìJ H^vE RECFIv]:llTRI$
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i'õ'ils ¡i iiir¡, ¡no.'s eonnerft'i¡ rn¡: u' rr' Fos'l"Al' ÍF'RvrclL TH^NK Yolr'
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PALIL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, fLIDITH TERRAT a
Director of the Terra Foundation for the Arts, and

ALAN K. SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

No. 0l L 009112

DEAN BUNTROCK, a Director of the Terra

Foundation for the Arts, RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,

MARGARET DALEY, a Director of the Terra
Foundation for the Arts, ARTHIIR FIARTMAN,
a Director of the Terra Foundation for the Arts,

STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts,
TF{EODORE STEBBINS, a Director of the Terra

Foundation for the A¡ts, TF{E TERRA
FOUNDATION FOR TFIE ARTS, an Illinois
Not-For-Profit Corporation, JAMES E. RYAN,
Attorney General of Illinois, FLOYD D. PERKINS
Assistant Illinois Attorney General,

Judge Timothy C. Evans

Defendants

DEFENDANT TERRA FOUNDATION FOR TIIE ARTS' REPLY IN SUPPORT OF ITS
MOTION TO TRANSFER TIIIS MATTER TO THE PRESIDING JUDGE OF THE

CIRCUIT COURT OF COOK COUNTY, CIIANCERY DIVISION' FOR
REASSIG TO.ruDGE DOROTHY IE KINNATRI)

Defendant Terra Foundation for the Arts (the "Foundation"), an Illinois Not-For-

Profìt Corporation, by its attorneys, Sidley Austin Brown & Wood, respectfully submits its reply

in further support of its motion to transfer this matter to the Circuit Court of Cook County,

Illinois, Chancery Division, pursuant to General Orders 1.2 and 1 .3 of the Circuit Court of Cook

County.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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INTRODUCTION

Plaintifß' "objection" to transfer of this case fundamentally misstates the law and

facts of this case. While supposedly asking this Court to examine the substance, and not simply

the appearance of the matter, it is the Plaintiffs who attempt to divert this Court's attention from

the true nature of their claim and the legal principles and factual realities governing this action.

Despite their assertions to the contrary, Plaintiffs' current action in Law Division represents

nothing more than a transparent repackaging of precisely the same claims and allegations they

presented to (and which were repeatedly rejected by) Judge Kinnaird in the Chancery Division.

In addition, while the Plaintiffs point to their appeal of the Consent Judgment, the terms of that

document, and the authority of the Law and Chancery courts as reasons why this case should not

be transferred, none of these arguments can overcome the express terms of General Orders 1.2

and 1.3 of the Circuit Court of Cook County and the intimate familiarity that Judge Kinnaird has

with the legal and factual claims Plaintiffs seek to present in this action. For all of these reasons,

and the further reasons set forth below, this Court should immediately transfer this action to the

Presiding Judge of Chancery Division for reassignment to Judge Kinnaird for consolidation with

Chancery Case No. 00 CH 13859 over which she has presided for almost a year.

L Transfer is Required by the Remedies Plaintiffs Seek-

Plaintiffs have not and cannot present this Court with any reason to ignore the fact

that their suit seeks remedies most properly considered by the Chancery Division, and their

argument concerning the authority of Law and Chancery Division courts in no way demonstrates

that this case should not be transferred. Whiie pointing to some general language concerning

judicial authority in the Circuit Courts, Plaintiffs' lawsuit and Plaintiffb' subsequent arguments

against transfer ignore the fact that the General Orders of the Circuit Court of Cook County

2
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expressly establish a distinction between the types of actions generally heard in the different

divisions of the Circuit Court of Cook County. In this case, the declaratory judgment and

injunctive remedies that Plaintiffs seek are the types of claims properly presanted in the

Chancery Court, thereby necessitating a transfer of this action under the requirements of General

Order 1.3(c). See General Orders 1.2(2.1XbX1) and 1.3(c).

Nothing in Plaintiffs' opposition brief suggests a contrary result. Indeed, the

weakness of Plaintiffs' argument is revealed by what they resort to citing as legal authority -

potentialfuturerulechangesandacivilcoversheet..(Plaintffs'Brielp. 10-11). Obviously,

these are a far cry from binding tegal precedent. Moreover, despite Plaintifß' suggestions to the

contrary, Chancery Courts possess jurisdiction to hear law claims and hold jury trials. See

Martin v. Heinold Commodities, Inc., 163 Ill. 2d33,71,643 N.E.2d 734,752 (i994)

("Conferring jurisdiction in chancery is not excluding trial by jury ") (citation omitted).

However, the fact remains that no jury trial or new court ruling are needed here, given that

Plaintiffs' claims have already been ruled on by Judge Kinnaird in the Chancery Division.

Plaintiffs' present action represents nothing more than an attempt to get another bite at the apple

before a different trier offact.

In recognizing the true nature of Plaintiffs' claims and the requirements of these

General Orders, Judge Gardner noted that "this case [should] go back [to Judge Kinnaird]. And

you can quote me." See 8/13/01 Tr. of Proceedings, p.13, attached hereto as Exhibit A. In light

of these General Orders and Judge Gardner's appropriate assessment of this action, this cause

must be transferred to the Chancery Division.

J
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II. Transfer is Required by the Principles of Judicial Economy and Effìcient
Disposition of Litigation.

Plaintiffs' objection to transfer also intentionally mischaracterizesthe proceedings

before Judge Kinnaird in an attempt to ignore the extensive involvement that Judge Kinnaird has

had with the Buntrock v. Tena litigation (Case No. 00 CH 13859 (Circuit Court, Cook County,

Illinois)) that gave rise to their current suit and her exhaustive consideration of the exact claims

Plaintiffs now seek to present in Law Division.

A. Judge Kinnaird Considered and Resolved the Same Arguments Plaintiffs are
Trv tnç to Recvcle fhis L;rwsn it.

It is Plaintiffs who are being disingenuous when they state that Judge Kinnaird

did not consider or resolve any of the issues they seek to present in this case. While Plaintiffs

correctly note that they are not parties to the Consent Judgment, this fact in no way minimizes

Judge Kinnaird's involvement with and exhaustive consideration of the precise claims which

Plaintiffs allege in their Complaint. Plaintiffs here were defendants in the proceedings before

Judge Kinnaird, requested that that matter be mediated, and actively participated in the mediation

which culminated in the entry of the Consent Judgment. Plaintiffs now seek to challenge the

Consent Judgment entered by Judge Kinnaird merely because they do not happen to like the fact

that they were outvoted by a majority of the Board of Directors in determining whether the Terra

Foundation should agree to the entry of the Consent Judgment.

In the month leading up to entry of the Consent Judgment, Plaintiffs repeatedly

tried (and failed) to undermine an agreed settlement reached by a majority of the Foundation's

Board of Directors. On June 29, Iuly Zand July 26, Plaintiffs presented their arguments to Judge

Kinnaird for why this settlement should not be approved. At each hearing, Judge Kinnaird

rejected Plaintiffs' baseless and unfounded attacks upon the settlement. Judge Kinnaird

4
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considered hundreds of pages of pleadings and exhibits filed by Plaintifls and devoted

approximately eight hours of court time over three separate court hearings to Plaintiffs''

objections. Judge Kinnaird was not a "mere scrivener" mechanically and unthinfdrgty

.,recording the private agreement of the parties," as Plaintiffs suggest. (Plaintiffs' Brief at p. 5).

To the contrary, Judge Kinnaird exhaustively examined and ruled on the very challenges to the

Consent Judgment which Plaintiffs now recycle in their Law Division Complaint.

Indeed, for Plaintiffs to contend that Judge Kinnaird "resolved nothing" and that

she made no hndings with respect to their objections to the Consent Judgment (Plaintiffs' Brief

at p. 9, fn. l B) is disingenuous to the extreme. As Plaintiffs are well aware, Judge Kinnaird

indicated that she spent an entire weekend reading the Plaintiffs' pleadings, attachments, and

cases. (See 6124101 Tr. of proceedings, p. 123, attached hereto as Exhibit B). After a five hour

hearing, Judge Kinnaird indicated "I have found nothing in these papers that have been cited by

the objectors that should cause me not to approve this settlement. I really don't see it as a close

call , . ." (612410l Tr. of Proceedings, p. n$ With respect to Plaintiffs' claim that two Board

members had been intimidated into agreeing to the settlement, Judge Kinnaird ruled with regard

to Dr. Marshall that "this was not a lady who was being intimidated by anybody," and further

ruled with regard to Dr. Stebbins that "I also did not feel that there was intimidation of Dr.

Stebbins in this case. And I just simply don't see it." (612410l Tr. of Proceedings, p. 126-27)-

With respect to the plaintiffs' claims that the settlement somehow violated or interfered with the

Foundation's mission, Judge Kinnaird stated "I do not see this settlement, as the objectors have

said as being antithetical . . . to the Foundation's purposes. . . This Foundation is going to be able

to pretty much operate the way that it has. It will be able to conduct its mission of providing

education and art throughout the world . . .' (6124101 Tr. of Proceedings, p l27)' ln short,

5
16di-003561



Judge Kinnaird made detailed and explicit frndings, which Plaintiffs are now trying to get

overturned in their Law Division lawsuit. It is not the case, as Plaintiffs suggest, that Judge

Kinnaird failed to resolve these issues - rather, Judge Kinnaird resolved them against the

Plaintiffs.

The fact that Plaintiffs have Filed an Appeal does not give them the Right to

Further Multiply Proceedings by Filing a "Sideways Appeal" in Law
Division.

Plaintiffs' claim that their appeal of Judge Kinnaird's entry of the Consent

Judgment now prevents this case from being transferred back to the judge who is most intimately

familiar with both the facts and law underlying their claim is similarly incorrect. The mere fact

that an appeal has been filed does not give Plaintiffs carte blanche to bring duplicative

proceedings in Law Division. As Plaintiffs themselves admit in their objection to transfer, "the

filing of a notice of appeal . . . does not deprive the trial court of all jurisdiction over a case. The

notice of appeal only restrains the trial court from changing or modifying the injunction order, or

from taking any other action which would interfere with appellate review of that order."

(Plaintiffs' Brief at p. 4, fn. 6, quoting In re Parentage of Melton,32I Ill. App. 3d 823,827 (1*

Dist. 2001)). In this case, Judge Kinnaird has specifically retained jurisdiction to address matters

related to fees and to enforce the Consent Judgment. See Consent Judgement at p. 4 ("The Court

retains jurisdiction over the action and the parties solely for purposes of enforcing the terms of

this Consent Judgment And Order and for such further orders and directions as may be necessary

or appropriate for the consideration and effectuation of this Consent Judgment And Order.")

Even more tellingly, Plaintiffs admit that the proper place to have their objections

to the entry of the Consent Judgment heard is before the Appellate Court. As Plaintiffs

themselves state, "IJntil such time as that appeal has been disposed of, the case 'pends' before

B.

6
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that Court and that Court only." (Plaintiffs' Brief at p 4). Accordingly, Plaintiffs cannot no'¡/ re-

litigate the same issues in front of another trial court judge at the Circuit Court level. Plaintiffs

are in essence trying to take two appeals at once: one appeal to the Appellate Courr*ãln.

"sideways" appeal to a Law Division judge. Indeed, at the same time they are appealing Judge

Kinnaird's ruling to the Illinois Appellate Court seeking to vacate the entry of the Consent

Judgment, Plaintiffs are also attempting to prosecute a Law Division suit seeking precisely the

same remedy - i.e. vacating the entry of the Consent Judgment. Such gamesmanship should not

be tolerated.l

C. Judge Kinnaird Did Not Authorize, and Defendants Did Not Acquiesce In,
Plaintiffs' Attempt to Recycle the Same Arguments Rejected by Judge
Kinnaird.

In a last-gasp attempt to avoid having this case transferred back to Judge

Kinnaird, Plaintiffs attempt to argue that Judge Kinnaird somehow authorized their forum-

shopping in Law Division, and that the Defendants somehow "acquiesced" to this. Nothing

could be further from the truth. Judge Kinnaird denied Plaintiffs the right to file a counterclaim,

and ruled that that denial was without prejudice to their trying to state, if they could, any valid

causes of action in a separate lawsuit.z However, at the same time Judge Kinnaird stated that the

proposed counterclaim attacking the Consent Judgment had "a lot of defects to it" and explicitly

"questionfed] whether valid causes of action . . . are . . . alleged in these counterclai m." (6124lOl

Tr. of Proceedings, p. I29). At no time did Judge Kinnaird ever endorse the notion of Plaintiffs

filing the exact same rejected attacks on the Consent Judgment as a new lawsuit in front of a

different judge, and at no time did the Defendants ever "acquiesce" in this. In short, the

t Giu"n this strategy, it is ironic that the Plaintiffs would attempt to claim that it is the Defendants who
seek to "have their cake and eat it too."
t At the time Judge Kinnaird made her ruling, she was aware that the Plaintiffs were trying to assert a

Section 1983 claim against the Attorney General in federal court.

7
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multiplying of proceedings and the "sideways appeal" which Plaintiffs are now pursuing is.

gamesmanship of their own devising, without any judicial approval or acquiescence by other

parties.3

CONCLUSION

Plaintifß' attempt to portray their Law Division case as an "independent" action

that cannot be transferred back to the Chancery Division for reassignment to Judge Kinnaird fails

legally, factually and logically. Plaintiffs' La:w Division suit is nothing more than a transparent

attempt to seek out another judge in another division who they feel may be more sympathetic to

the claims that were previously rejected by Judge Kinnaird. Despite their arguments to the

contrary, Plaintiffs cannot avoid the express requirements of General Orders I.2 and 1.3. The

Chancery Division is the appropriate forum in which to seek the injunctive and declaratory

remedies Plaintiffs desire, Judge Kinnaird has an intimate familiarity with the facts and law

governing Plaintiffs' claims that will lead to the most efficient disposition of their claims, and all

of these claims involve the validity of the Consent Judgment Judge Kinnaird herself entered. All

of these factors mandate immediate transfer of this action to the Chancery Division for

reassignment to Judge Kinnaird for consolidation with Case No. 00 CH 13859.

Dated. August 27,2001
Respectfu lly Submitted,

of the for Defendant
The Terra F tion for the Arts

' Mo..ou.r, the notion of "acquiescence" is a red herring. If the Plaintiffs disagreed with Judge

Kinnaird's ruling, their only option was to appeal the matter to the Illinois Appellate Court. Plaintiffs

cannot ignore Illinois rules of appellate procedure even if another parly acquiesced in such an action

(which, in this case, the Defendants did not do).

I
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William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori LePar Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
l0 S. Dearborn Street

Chicago, IL 60603
3121853-7000
Firm ID No. 38315
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McCORKLE COURT REPORTERS, INC.

CHICAGO, TLLINOIS _ (312) 263.0052

STATE OF ILLINOIS ) /.+
(,) ss i

L¿

COUNTY OF COOK )

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT LAW DIVIS ION

PAUL HAYES TUCKER, a Director of
the Terra Foundat ion for the Arts,
JUDITH TERRA, a Director of Ehe
Terra FoundaEion for the Arts, and
ALAN K. SIMPSON, a Director of Ehe
Terra Foundation for the Arts,

Plainciffs,
VÞ.

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts;
RONALD GIDWTTZ, A DiTCCTOT Of ThC
Terra FoundaEion for the Arts;
MARGARET DALEY, A DiTCCTOT Of EhC
Terra Foundacion for the Arts;
ARTHUR HARTMAN, a DirecLor of the
Terra Foundat ion for the Art s;
STEPHANIE PACE MARSHALL, A DiTCCTOT
of the Terra Foundacion of the
Arts; THEODORE STEBBINS, a Director
of the Terra Foundation for the
Arts; JAMES R. DONNELLEY, an
individual; MARSHALL FIELD V, an
individual; KATHLEEN A. FOSTER,
an individual; ROBERT S. HAMADA,
an individual; FREDERICK A.
KREI IBIEL, an individual;
THE TERRA FOUNDATION FOR THE ARTS '
an IIIinois Not -For-Profic
Corporat ion; JAMES E . RYAN,
Attorney General of Iltinois;
FLOYD D. PERKINS, Assistant
Illinois AttorneY General;
WINSTON & STRAWN, âñ Illinois
Partnershi-p; and SIDLEY & AUSTIN,
an Ill-inois PartnershiP,

Defendants.
PROCEEDINGS AUGUST 13, 2OO

No 01 L 009r12

)

)
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)
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REPORT OF PROCEEDINGS at Ihe trial of the

above-entitled cause before the Honorable SHELDON

GARDNER, Judge of said Couf t ,-on the f 3 th day of

August 20Ol at the hour of 2:00 o'clock p'm

r0

Reported bY' Patricia L. Wangler

License No. 084-0024L'7

McCORKLE COURT REPORTERS ' INC '

CHICAGO, ILLINOIS - (312) 263-0052
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APPEARANCES:

CUMMINS & CRONIN, bY

MR. THOMAS C. CRONIN

'77 West Wacker Drive, Suite 4800

Chicago, Illinois 60601

(312) s78 -0s00

-and-

DAVID A. NOVOSELSKY & ASSOCIATES, bY

MR. DAVID A. NOVOSELSKY

120 North LaSalIe Street, Suite 1400

Chicâ90, IIIinois 60602

(3L2)346-8930

On behalf of the Plaintiffs,

r0

1l

L2

r3

t4

l5

r-6

L1

r8

19
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22

23

QUINLAN & CRISHAM, LTD

MR. WILLIAM R. QUINLAN

MR. JAMES R. CARROLL

,by

and

3O Norch LaSaIle Street, Surte 2900

Chicago, Illinois 60602

(3L2)263-0900

On behalf of the Defendants

Dean Buntrock, RonaId Gidwl-:._z,

Ii4argaret DaleY and

Ambassador Hartman,

MCCORKLE COURT REPORTERS, INC.
CHICAGO, ILLINOIS - (312) 263-0052

3

-Àz+

16di-003569



1

2

3

4

5

6

l

9

APPEARANCES CONTINUED

SIDLEY, AUSTlN, BROWN & WOOD, bY

MR. STEPHEN C. CARLS-qN

1O South Dearborn Street

Chicâ9o, Illinois 60603

(3L2 )853 -'77L7

-and-

WINSTON & STRAWN, bY

MR. SCOTT SZOLA and

MR. MARK M. HEATWOLE

35 West Wacker Drive

Chicâ9o, Iltinois 60601 - 9703

(312) 558-sL3'/

On behalf of the Defendant

The Terra Foundation For The
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Àrl-c

OFFICE OF THE ATTORNEY GENERAL, bY

MR. FLOYD D. PERKINS

100 West RandolPh Street

Chicâ9o, IIIj-nois 60601

(312)BL4 -2533

On behalf of the Defendants

James E. RYan and FIoYd D. Perkins
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MR. CARLSON: Your Honor, I am Steve Carlson

from SidleY &

minutes before

THE COURT:

record just a

Auscin. I got these papers about two

Let me ask You, can we staY off the

minuce?

MR. CARLSCN:

MR. QUINLAN:

Carroll on behalf

MR. CARLSON:

Sure, âbsolutely.

(Discussion off the record. )

William R. Quinlan and James

of cerEain defendants.

Steve

I believe on behalf of

COURT: And Pro

Carlson from SidIeY, AusE.in

The Terra Foundat ion.

s€, aren't you a PartYTHE

now ?

MR.

MR.

THE

MR.

Winston

eicher

S idley

MR.

pro

the

SZOLA: Your Honor, Scott SzoIa of

COURT: OkaY. Go

CARLSON: MaYbe.

NOVOSELSKY: You

& Strawn

yet, so we

& Austin.

PERKINS:

granted us leave to f i 1e

ahe ad .

technical Iy hasn' t been served

will be in the same Posit ion as

Ftoyd Perkins. I am a defendant

se and Assistant At.torney General on behalf ot

AtEorney General of IlIinois.

MR. HEATWOLE: Mark Heatwole, Winston & Strawn24
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MR. NOVOSELSKY:

THE COURT: HC

give theq Your name

I apolog íze, Judge .

assumes everYbodY knows him, buE

Mr. QuinIan, certarn

BiIl, so there is no

MR. NOVOSELSKY: David Novoselsky and Tom

Cronin for Plainti f fs

These are our mot ions . And I guess t'he

f irst I would onlY ask

defendants which one,

question?

MR. QUINLAN: WelI, if

chrough, I am rePresent ing

want me to go

Mrs. DaleY,

not at the

. Stebbins.

matter, Your

Hartman,

had informal

ln opening we had as a

came in since t.he

essentiallY Iate

much of emergencY.

you

Mr.

Mr. Buntrock, Mr. Gidwitz. And we are

moment represenEing Miss Marshall or Mr

MR. NOVOSELSKY: As a housekeePing

Honor, v/e have

THE CoURT : Let me be fore we start indicate

that chis case having been set for 2:00 o'cIock' as

the parties came in, we have

discussions which Precluded

remaining defendants' attorneY

shortage of noEice, nobodY was

because everYChing was PrettY

And that's what we have calked

A moment ago the at torneys , ha I f a dozen.A
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aEEorneys joincly for the defendants went out to

discuss the possibilicy

suggested. by the courL.

MR. QUINLAN: That's

MR. CARLSON: That 's

of some interim act ion as

Is thaE=-¿ fair statement?

fair

correcc, your Honor. And

I could respond to thaC suggestion, your Honor

MR. NOVOSELSKY: f am sorry, unl-ess there j-s

going to be an agreement --

MR. CARLSON: I think there is.

THE COURT; I said

MR. CARLSON: I think there probably in essence

is an agreement, your Honor. We have represented

The Terra Foundation in Ehe underlying Iawsuit in

Kinnaird. And I think Your Honor'sfront of Judge

off-the-record

out that this

be transferred

questions I think

piece of Iicigation

back to the Chief

correctly

probably

pointed

should

Judge to go

fundament a I Iy

back

theto Judge Kinnaird because it is

same thing.

BuE more importantly Ihe motion for TRO

up apparently seeks to enjoin a boardthat is

meeting

cancel

taking place

board meeting

f rom

that

Lomorrow morning. We can

so thaE it. doesn't take

place tomorrow mornrng24
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None of us have had a chance to

look at this first amended complaint or

the original complainE. None o1rîhave

chance to look at

so we wiIl cancel

take a

maybe even

had a

at the motion for TRO,

meeting for tomorrow.

further action in that.

any detail

t he board

So there is no

respect, your

And I

need for any

Honor

think also as the court was

in your off-the-record comments, this is

].S rightful to be transferred to the

to be transferred back to

suggesting

a case that

Chief Judge and

Kinnaird " She willJudge

THE COURT: Do you so move?

MR. CARLSON: I so move, your Honor

THE COURT: Okay.

MR. NOVOSELSKY: I have no problem with your

that thesugge s t ion excep t

would be

as foIIows, I presume

there would be no meetrng

can beunless and until che matter

presented E,o -- first. of aII

THE COURT: That would be the entering of an

injunction. You have to have how many days'

notice?

MR. CARLSON: Five, five business days.

agreement

scheduled

AAL1
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THE COURT: So Ehat actually there can ' t be any

meet ing scheduled

something, but I

MR. CARLSON:

let's agree we can agree Eo

can ' t rule

We are simply canceling Ehe

There isn't any need.meeting, your

THE COURT:

days; is that

LhaL. I don't

Honor.

And you will

agreeable ? I f

want. to rule

have one wiChin ten

you want to agree to

because then I exercise

some jurisdiction.

MR. QUINLAN: I

cannot be a meeting

without five days'

possibly take place

MR. NOVOSELSKY:

think the short answer is there

of the board of direcEors

notice and cannoE

Monday.

Ehen we are in a

busiriess

before

Exc ep t

position of, as you pointed out, your Honor,

Judge Kinnaird is coming back from abroad which is

a phrase which permeates this case on'Monday. I

think it would be cruel and unusuaÌ to have her

come in the door and get hit over the head with

this.

I would be witling to agree on behalf of

my clients that if there is an agreement to put

this over for at Ieast a few days after

Judge Kinnaird comes back, we would not take the24
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posiIion that

or that Judge

ruling.

there has been a denial of injunction

Gardener has entered a substantive

case ln

it couldn't

wouldn't be able to have it

f ive daysr notj-ce,

any sooner than a

the time at the endfrom Tuesday. That ' s from

I don' t want Lo pre j udice your cl ients,

but I also don't want to put Judge Kinnaird in the

position if the Chief Judge transfers it, he may or

may not, Eo have Judge Kinnaird come back in on a

Monday morning: from Paris and sâY, okay, Judge,

here is a hearing, Iet's go.

MR. QUINLAN: Your Honor, first of a1I, the

Iikelihood of anything taking place is almost

nonexistenc. Second of all, we have already

sEricken the meeting so

issue here. There is no

there is nothing that's at

THE COURT: And

f ive days ' not ice .

cont roversy .

be any sooner than

I f you had

you

week

of the day. I don'E want to do anything that

exercises something because that would. be wrong.

am not afraid.

My understanding is thaI the meeting has

been canceled. This being a quarter Eo 3 :00, I

don't Chink you can conceivably have five business

I

z+

10
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days which would be any closer

I am going Eo suggest

to Tuesday.

that you draw an

sign it, ic wil] gomoEion, I wilIorder up on your

to Judge Evans.

because they don't

understanding of a

the judge to make

MR. NOVOSELSKY

f am not asking

THE COURT:

You can contact Judge Evans

argue those before

transfer that

the provis ion.

: What I would

me. My

realIy up tort rs

Iike to do aE

this point, your Honor, is at least enter since the

case is still before You, at least enLer and

cont inue our mot ion to f i l-e the amended complaint

you to

I don' t

rule on it since I am

have it. You are on a

think anybody cares

rolI. Okay?

You

MR. NOVOSELSKY: And as far as the motion for

the restraining order, the court has

MR. CARLSON: It is moot because we have

cance Ied the meet ing .

MR. QUINLAN: You can withdraw it if you want

THE COURT: The emergencY :-s moot.

MR . NOVOSELSKY : I couId . Why don' t we j us t

have the court find that it is moot.

THE COURT: It is moot. That's fine.

MR. PERKINS: Judge, for the record from the24

11
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Attorney GeneraI, FloYd Perkins Judge , we ob j ec t.

there is any kindto venue here so anything if

of prel udice

THE COURT: What are you worried about? I am

10

sending it out

MR. PERKINS

just I don't

THE COURT:

Springf ie ld?

MR. PERKINS

the court to be

THE COURT:

since I raised

sua spontae.

: I understand,

want any

Where do

Judge. I am

rulings by the court

you wanE the venue, 1n

I just don't want any rulings bY

l6 THE COURT: I t doesn' t

as some prej udice .

I thought everybody heard me

spontae. And I only did You

didn' t I?

sure did, your Honor.

make sense to be here

I can end up disagreeing

you. Okay?

the whole princ iple of

1l

I2

13

15

L7

18

t9

20

2L

22

23

used

WeIl,

it sua

l4 for an

MR

afterthought;

CARLSON: You

So if you want Eo argue,

But I totat Iy agree wich

MR. PERKINS : Judge

THE COURT: I IhiNK

judicial economY and

in one place. And I

MR. NOVOSELSKY:

ourselves going back

good sense

have always

Which, your

is you put it aII

done that.

to square one in front

Honor, we may f ind

of

McCORKLE COURT REPORTERS, INC.
CHICAGO, ILLINOIS - (3L2) 263-0052
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Judge Kinnaird whj-Ie

were absolutel-y free

against anybody.

THE COURT: WeIl,

to that square.

you heard a statement that we

to file any lawsuit we wanted

so far I am sending you back

MR. NOVOSELSKY: Judge, you are such a

wonderful person to be in front of. I don't want

to 1eave.

THE COURT: WelI, you are all wonderful. And

it is my loss having eight of the finest lawyers in

America in front of me and not have

MR. QUINLAN: On behalf of our clients we

surely don'c object to venue in front of your

Honor. Unfortunate Iy you are probably correct, i t

i sn ' t appropriat.e venue . Thank you "

MR. NOVOSELSKY: Judge, I don't want them going

to Judge Evans and saying Judge Gardener says thac

case should go back to

THE COURT : AII righc, I wil I say it,

suggesced thatJudge Gardener as

chis case go back

sua spontae has

MR. NOVOSELSKY:

And you can quote me. OkaY?

That's fine"

THE COURT: I am not shy. AII right?

MR. SZOLA: Thank you, your Honor.24
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THE COURT: f am not going to call it which I

could do. I could do it. I just don't. I have

Ehe right to call it, and it is not ex O.*ã But

I wouldn't do it.

If he has a problem with having this go,

that 's his problem. I don' t see any problem in

having it go there. And you would be a delight in

my life. I would grow older wich you all. But it

would be the delight of my lif e. Sometime when all-

of you can get a new case from the beginning, it

would be my pleasure to have you all here

( Whereupon, further proceedings

in said cause were adjourned

sine die. )

24

I4
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STATE OF ILLINOIS )

) SS

COUNTY OF DuPAGE )

Patricia L Wangler,

that she

being first. duly

is a court reporter

Chicago; and that she

sworn,

doing

on oaLh says

bus iness in the City

the

of

reported in

hearing, and

shorthand proceedings of said

Lhat the foregoing is a true and

of her shorthand notes so takencorrecL transcript.

as aforesaid, and

said hearing.

conEains the proceedings given at

t L+L<--¿ ¿l u*
Cert i f ied Shorthand Reporter

SUBSCRIBED AND SWORN TO

before me this .l l. day

of 200r

PublicNota

24
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II{ TT1E C IR.CUIT COURT OF COOK COUNTY, ILLINOIS
C OUNTY DEPARTMENT-CHANCEP..Y D IV IS ION

DEAN BUNTROC I(,

Pla inË iff,

-VS -

TERRA IVÍUJEUÙI,

DefendonE.

00 cH 13859

REPORT OF PROC EED IiiGS ha d a E t he hea r ing

of the above-enE iE led cause, before the Honorab Ie

)
)
)
)
)
)
)
)
)

DOROTHY KINNA IRD ,

24t'(r day of Ju ly ,

APPEARAI{C ES :

Josepi:ine Raines
Off ic ia I C ourt Reporter
Circuit Court of Cook Coun;y
County Departrnent -Chancery D j-'¡is ion

Judge of said court, on the

200r.

IlESSRS : JAI"IES CARRO.LL, JOHI\T F . KENNEDY
and I"IILLIAtvI R. QUINLAI'T,
on beha Lf of PLa int iffs;

LIESSRS: FLOYD PEB.KINS arrd THOMAS
IOPPOLO, Ass iscant êctorney Generals.

MISS SUSAN STO}ìE,
on behalf of ihe Terra Foundation;

I,{ESSRA: S.OBERT CUI"MINS and CHRIS TODÎ ,

on bet'ralf of Def endanrs.
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TI{E CLERK: BunErock versus Terra,

00 cH t3859.

THE COURT: The aCEorneys planning Eo address

Ehe CourE, PLease steP uP. Ident ifY YourseLves

d like to sEarE firstfor the courL reporter. I'

wiEh pta inE iff' s c ounsel.

MR. CARROLL: Good afEernoon' your Honor'

James Carroll on beha[f of PLainEiffs'

MR. KENNEDY: Good afEernoon. John F. Kennedy

on behatf of PLaintiffs.

MR. QUINLAN: Good afternoon, Your Honor. William

PLainEiffs.R. Quinlan on behalf of

lvtR. IOPPOLO: On beha Lf of t he S ta E e of

ILlinois Thomas IoppoLo from Ehe AEtorney General's

of f ice. And Mr. Perkins v¡ilI be here momentarily'

MISS STONE: Good af Ëernoon ' your llonor ' Susan

SËone, S-T-O-N-8, from SidLey AusLin Brown & Wood

on behaLf of Ehe Terra Foundacion for the arEs.

MR.CUMMINS:RobertCurrurinsandChrisTodd

f or Ehe def enda nts , Your llonor .

THE COURT: I

long afEernoon. I

uncomfortable. So

tm cerEain Ehis is goirrg to be a

dontE wanE everYbodY Eo be

you are welcome Eo siE at counsel

-2-
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cable.

I have preEcy much an order of Proceeding Itd

like Eo go through Eoday. I want Eo go through,

first of aLL, the pleadings thaE I have received

Eo rnake sure thaE I have everyEhing. And I am also

going to v¡anE Eo go Ehrough Lhe ProPosed consent

decree. I have a lot of quesEions. I was jusE

presenEed with

before you $Jere

Ehe opporEuniEy

Ëo before July

And Ehen

the decree just

here Ehe lasE

to anaLyze it,

So I have2nd .

!'¡e have to geL

a few minuEes

Lime. I didn'c have

buE I would have liked

of my oI^Jn quesE ions.

issues Lhac

are presenEed bY

many

Eo the

are up Coday which are issues that

the obj ec Eors.

If you can find yourselves comforcable places

aE counsel Eable. If you wanE Eo Lake a f ev¡ moments

Ëo unshuf f le and set uP Ehe t¡ay you want. It's going

Eo be really long and you're going to be really

t ired very soon.

MR. CUMMINS: Your Honor, I do have one preliminary

maEEer once vte geE through whaE you r¿anLed Eo go

Ehrough in Eerms of housekeeping, I'd Iike Ëo address

thaE. It may shorEen Ehe proceedings.

-3-
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TH E C OURT : i.Iha E kind of ma E t er ?

MR. CUMMINS: trrlell your Honor, w€ believe in

Ehe inEeresE of jusEice and consistent with the

record. thac is no\,r before Ehe Court, Ehat parEicularly

given our pending motion for discovery, that Lhis

hearing ought to be adjourned until we get thac

disc overy acc omplished.

THE COURT: I undersEand what youtre about co

say, buE youtre miles ahead of me. Thatté down here

aE Ehe botEom of the pile. And I've goE to do iE in

order or I'* going to lose Erack of iE.

MR. CUMMINS: If I may though I'd be haPpy

to explain in short Eerms how we mighE gec Ehere.

MISS STONE: Another housekeeping maEter, your

Honor. I,Ihen youtre done making it clear for the

record whaE youtve received, and after yout ve

as.ked whaEever quesEions you wanE to ask abouE Ehe

proposed consent I do believe iE would

be appropriaEe aE

go firsE, since

j udgmenE ,

cha E t ime to aLLov¡ the FoundaEion

ic is our moEion.

Everybody just make YourseLves

I ike ma in c ounse L a E c ouns el

r^Je dontE have a Large enough

-4-

Eo

THE COURT:

c omfortab le. r'd

aÀL1

tab le . I'm s orry
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courEoom. I'm sorry we dontE have enough chairs.

There may be some in Ehe conference, if anybody

wanEs to puLl one ouE.

MR. I0PPOL0: Mr. Perkins is here novr-

THE COURT: Mr. Perkins, it's going Eo be a

Long afÈernoon. They may be puLling some chairs

ouE of Ehe conference room. Itm sure you dontE ï¡ant

Eo stand.

When this case T¡¡as lasE in f ronc of flê, JuLy 2nd,

il was in front of me for sEatus to find ouE wheËher

or noÈ the mediation thaE had been progressing for

had c onc luded.monEhsapproximately four

AbouE twenEy five minutes before court vJas to

open I received the one Page leEËer from Mr. Hitfiard

saying Chat there had been a mediaEed agreement. And

j usE a couple of momenEs bef ore courE vtas to starL

I received from the Foundation a proPosed consent

judgmenE and order. And aË EhaE time it was noE

signed by anybody. There was no indicaEion EhaL it

üras in f inal form. And there luas no motion being

made to approve ic.

I^Ie had an exEended Proceeding because Ehere

vrere objectionS Ehat were being raised before the

5-
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c ourE. And

by c ounse L

of Bellows

Ehose obj ec E ions r,rere be:lng PresenLed

from WashingEon as well as Ehe Law firrn

and Bellows.

aË the end

to go

which

The CourE heard Ehose objections and

of Ehe day determined thaE Ehe orierly way

abouE this was a formal motion from someone,

Ehe

turned ouL Eo be Ehe Foundation, to aPProve a

seEtLemenE agreemenE, and ån opPortunity Eo respond

Eo Ehose obj ecLions.

I seE a briefing schedule. And this maEter

lras Ehen seE for Eoday for me Eo determine wheEher

or noE there

hear ing, or

approval of

needs Eo be any kind of an evidentiary

v¡irether vJe can go ahead and consider the

proposed consenL decree.

were all here the lasc Eime I haveSince you

received a number of Ehings. And many of Ëhose

documenEs have ei¡her been presented Eo Ehe Court

in s ea led e nve Lopes or f iled w iEh Ehe c lerk und.er

seal. And we need to clear ÈhaE uP before vre starE

and do anything here.

I want co go documenE by documenË and talk

abouc unsealing as much as we Possibly can because

Itm noE quiEe sure whatts filed under seal and whaE

-6-
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Ehe el;hibits under seaL. BuE afcer you ruled the

br ief \áias not trea Eed under sea I . And your Honor ,

our position is none of Lhis should be under seal.

TI{E COURT: I undersLand. !'/e're going to try

to unseal

today.
^The

everyching tha E ca n Pos s ib ly be unsea led

obj ec L ions of

have been

Judicy Terra, Paul Tucker and

f iLed with Lhe clerk. TheY'reAlan Simpson

public?

MR . CUI"IMINS : Y es , J otr Hon or -

THE COURT: Now wetve got the 35 exhibits

Ehe objecEions. I'd like to go through them one

one. Does everybody have them wiEh Ehem? ThaE's

second documenE Ehat I got.

The Board minuces from April 25Eh of t990. ThaEfs

some of the mosE interesEing reading Itve ever had.

Any reason v¡hy vre cantt have EhaC in the courc record?

MR. CUI"IMINS : No.

THE COURT: As far as the FoundaEion is

c onc erned ?

MISS STONE: No, your Honor, there is no reason

vrhy iL ca nnoE be .

THE COURT: The Planning Commitcee meeting of

EO

by

the

-10-
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MR. PERKIIIS: ExcepE f or Ehe accuracy, no prob lem

Judge.

THE COURT: And number I I have a lirtle problem

wiEh..':IEts a letEer from James ColLins who had

been Lhe aEtorney of Ehe FoundaEion from Bell Boyd

Eo Dan Terra. ThaE is a December 6Ch, f989 letEer.

I¿ts kind of old and everyEhing. BUE is Ehis

aEEorney c lienÈ priviLege, is this someEhing !t¡e

should be concerned abouÉ here? on behalf of Ehe

FoundaE ion, Miss SEone?

MISS STONE: IE obviousLy raises an issue,

your Honor, of aEEorney clienE privilege, which

of course the FoundaEion does not waive.

IamnoËPreciselyclearhowitvJasEhaELhe

individual defendanEs came

They may indeed have come

in possession of this.

inEo possession of Ehis

direcEors of theby virEua LLy

Foundation. I

Eheir role as

dontE believe any particuLar individual

direcEor can however waive a righL of Pr,lvilege

which the FoundaEion as a corPoraEe entiLy Possesses.

TllE (iOURT: This says confidential in big

letEers up on Ehe EoP. And it looks Like it was

wriEEen by the aEtorney for Ehe Foundation to Che

-L2 -
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chairman of Ehe Foundacion in his caPacity as

chairman. IE really doesn'c have a loE of

exciEing stuff . A IoE of this stuff is old or

whaEever, buË sLill I think we probably should keep

this sealed under åtLorney clienL Privilege,

unless Mr. Cummins You -'.¡ant to

lvIR. cLll"lMrNs: r don'E know

assert EhaL iErs been Procected

convince me oEherwise.

Ehat anyone can

as privilege. I

the subject maËter

has been argued

do see iE says confidenËial, buE

and the substance in Ehis leEEer

back and forth in aLL kinds of papers well before

I arrived aE Ehe scene of this accident-

So I dontt see any reason thaE it ought to be

kepE i'onf idenr ia I . And I don' t think tha t there is

any serious compromise of any 'inEerest as a resulE

of iEs publication.

IE c learly ref lec t s che intenE ion of t"Ir. Terra

is clearly inconsisEent wiEh Lhe position of the

AGA and the FoundaEion at the PresenË time.

MR. PERKINS: Judge, I have Eo object'

lvlR. CUMMINS: hleLl the AGA doesn'E have any

p os iE ion

MIS S

Eo object.

STONE: Your Honor, again on behalf of the

't?
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FoundaEion Ehe FoundaEion does assert atcorney

c LienE privilege

eiEher sray from

over any communications going

an

THE COURT: I don't wanE to get

LeEter forever. llr. Curnmins, how did

MR. CUMMINS: I can'E

Irll find out. one of the

going Eo address, and I am

EhaË r{ere previously filed

hung up on Ehis

you all geE Ehis?

answer EhaE quesEion, Judge.

preLiminary things I was

re ly ing largeru.Y on Pa Pers

by l*ir. Quinla n on beha lf

which Mr. Collins

Mr. Terra who was

object co anything SidteY

today because based upon

acEorney f.or the Foundation,

was at this PoinE in time, Lo

Ehen chairman of the Terra Museum.

of his clienCs BunÈrock and GidwLcz-

and AusEin

Itm going to

does in this case

his clients chey are confLicEed

That is one of Ehe reasons we want

the asserEions of Mr. Quinlan

in Ehis Proceeding.

to adj ourn it.

aod

!üe believe WinsEon and Strawn is conflicEed, We

believe Sidley is conflicEed. And lte think Ehat these

are serious issues Ehat have Eo be addressed by

Lhe Court .as a premise to this entire Proceeding.

I jusE wanE to make that of record.

THE COURT: Itrs on Ehe record. And to the

extent iErs an obj ecEion, iL's going Co be overruled.

-r4 -
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[^Ie have been through Ehe Sidley issue so many

times I dontt even !,ranE Eo Ehink abouE it. The

AppeLLate Court reviewed ic. I know EhaE Mr. QuinLan

probab[y EoEally agrees with you generally on Ehe

whole subjecE maEEer, but maybe coday he disagrees.

BUE Sidley is here, they are representing

been removed and

I dontt see a

and Ehey

conflicE so leErs just move on.

Ehe Foundat ion

I'

doesntt

have noE

keep iÈ

and have

somehow in Ehe

m going Eo keep chis leEEer, it really

read it aLL, Itm going Eodo much. Irve

sealed f or novJ. If you wanE Eo come in laEer

iE uns ea Ied . If you concede EhaE

domain, attached Eopub I ic

along

pr iv ilege goE wa ived v¡e ' L I

EhaL somewhere

you who

nothing

The

are-åLl

the Line the atEorney

this !'ras

a pleading,

c lienE

those ofopen it uP.

LetEer, itrs really

For

have noE seen this

heavy anyway.

nexE Lhing, Exh ib ic s 9 , 10, L[ , L2 , t3

documenEs that reIaEe.to Dan Terra . inEent.

They vrere decLaraLions f iled in Federal Court. They

shouLd all be Llnsealed.

FourEeen I wanE Eo unseal. Thatrs a maiLing

address announcement. The Simpson declaraEion in

Federal CourE is f5. That should be unsealed.

_t_5 _
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Now !ùe have Ehe documenÈs

I wanE to keep ttrose seaLed

are Lhe AüEorney Generalrs

at

drafc

in mediation. And

this point. They

Eerms, thaLrs

read all ofnumber f6. The modificaEion, Irve

these by the way. Number L7, Ehe second modif ied

red line version. That should stay sealed.

Number 18, thaErs Ehe LetEer from t"lr. SEebbins

co Collins. I dontt see any reason noE to have that

one unseaLed. Does anybody Ehink that thaL one

should sÈay sealeci? Okay, that one is unsealed.

Mr. Tucker's affidaviL in Chanc€ty, which is

number 19, is unseaLed.

ScraEegic planning minuLes of May t0Eh, with

Ehe same cav€aE, I dontt think those have ever

been approved, but I Ehink they should be unsealed.

Number 2L Miss Marshall¡s corresPondence about

mediaEion, her posiEion, I Ehink ÈhaE should remain

seaLed.

TwenLy two, unsea L.

TwenEy Ehree, AGts firsE amended comPlaint

in Chancery. I v¡ant to keep EhaE one sea led. That

vùa s never f iIed. And there is no issue tha E iL luas

circulaced. 1^letre going co unseal Ehe fax

r6-
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tra nsmis s ion ,

don'E see thaE

Number 25

thaEts a documenE

MISS STONE:

24, but not Ehe document iEseIf. I

iEr s going Eo Serve any purpose.

is going to sEaY sealed. Once again,

from mediaÈ ion.

I beLieve it's also aEtorney

Stebb ins Eo

I'tr. Carlson and myself in our capacity as FoundaEion

counsel.

THE COTIRT: Taank you.Number 26, a transcript

c LienE privilege. Ic's from Mr.

of Ehe Board meeEing conf er'cnce calI.

Lhe one thar I got first. ThaEfs the

Now tha Ers

one that I

read. I jusE wanE to clear uP one other thing here'

I got this transcripE and I read iÈ over Ehis weekend"

I marked it all up. Then yesterday I goE the taPe

and so I listened Eo Ehe tape wiEh the transcripE.

And I caught aE leasE one big thing that kind of

jumped ouE aE me.

And, so I had my Paralegat call Miss Stone

Eoday Eo verify thaE was noE Mr. SEebbins taLking.

Itm on Ehe version- of Ehe Eranscript EhaE was

aELached Eo the obj ecEors' exhibits. Itm on Ehe

version of the transcripE chat wGS Pages l8 and l-9'

i.Ihere iE says maLe voice and iËrs Dr. SEebbins,

Dr. SEebbins again and the part where he presumably

-L7 - 16di-003595
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sa id I wanE protec t ion. l^Iell when I rêérd iE Eha E

v;,ssn'L Mr. SEebbins's voice aE all. And I went

back and compared vo{ces and spenE a lot of Eime

wiEh the f:ape and reaL Lzeð. LhaE was l"lr. Gidwitz

ta lking.

Aga in

and after a

EhaE Ehere

THE COURT: Does everybody

version LhaE is aEEached Eo the

I realize afEer I had done all of Ehis

Lelephone caLl had been made Ëo Sidley

was anoEher version of this whole thing

Remember Sidley was supposed to give me aÈ Ëhe

Eime you gave me the moEion to aPProve Lhe

setElemenE agreement you lÁtere suppoed to give

me Ehe ËranscripË. I never goË that transcripL.

MISS STONE: IL is aEEached Eo the brief

ere f iled yesterday. l.ie apologLze vre did noE geE

ic Eo you sooner. I have an additionaL copy.

THE COURT: I saw iu just wiÈhin Lhe lasE

half hour attached Eo your Ehing yesterday. And

I didn t t rea lize Ehe Evro vers ions vrere dif f erent .

MISS STONE: We made ic available to all

counsel.

agree that Ehe

Sidley papers is

Ehe correct version?

-18-
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I

l"lR. CUMMINS: I know iE's dif f erenE in Ehat

respecL. I noEiced EhaE myseLf . I haventt heard

Ehe Eape, Judge. I'Ll Eake your word for iE.

THE COURT: IErs defir,ateLy differenË. And

I f igured ouE withouE knowing abouL the oEher

EranscripE itrs l"lr. Cidwl..tz.

I"IR. TODD: Your Honor, EhaË porEion of iE

youtre absolutely correct.

THE COURT: So I dontE see any reason why

Ehat can't be Lrnsealed. tr'le are deaLing wiEh Exhibit 26

no!ù, the transcripE.

Moving on down, Ehe''moEion for--number 27

unsea led.

Twenty eight unsealed.

TwenEy nine unsealed.

ThirEy unsealed.

Mr. Perkin's letEer, 31, is sealed. Thac reLates

E o the mediaE ion.

The Tribune arEicle on the Ragenstein SetElement,

uns ea Led .

And the last Ehree LetEers, 33, 34 and 35, un'ìeaLed.

The ,obj ecEor has leave at the close of Eoday

to file Ehe unsealed exhibics with Ehe clerk as a

-r9-
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I

separaEe docurnenE.

The next Ehing Eha E I rec e ived hrere doc umenE s

EhaE came in yesEerday. And Ehey are Ehe Terra

Founda E ionr s obj ec E ions . And r should menÈ ion

for Ehe record rhat Ehe original objecEions thaE

were filed in this case were 28 pages long. And

r Lhank Ehe counsel for Ehe Terra Found.ation. you

are Ehe only counsel Ehat complied. wiEh this

courE I s sEan,cing order of the t5 page Limit on a ll

filings.

MISS STONE: If you're r igl:E , you ca n be brief ,

your Honor.

THE COURT: And I appreciace Ehat very much.

There vTere no separaEe. seE of exhibits from the

Terra Founda t ion .

I"fISS STONE: ThaE is correct, your Honor. !,le

did submit under seal, and r presume you would have

one unsealed, the Eranscript of Ehe Board meeEing,

Ehe c orrec t vers ion.

TI{E COURT: I didn'r ger rhar. Ic shoulcl be

unsealed. There is no reason f.or it to be sealed.

ÞÍISS STONE: And we did aÈrach a few pages

of the transcripE from Ehe lasE hearing.

_20 -
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TtiE COUR.T: Righc, and EiraE wasn'E sealed

So your documenEs kere not sealed, is Lhat corfe;E?

IvIISS STONE: Our brief wa.s noE seaLed. lrle have

novr, Eoday, fiLed

transcrip! oç the

THE COURT:

vras this sea led document here.

I"fISS STONE:

THE C OUiLT:

thoughc that was

doesntc say it on

an unseaLed version of Ehe

Board meet ing on June 298h.

All righc, because whaL I got

now I'm reading ii correct, it is the cranscript. So

there is no reason co file this wich the clerk.

MISS STONE: We did file ic in an unsealed

version wiEh the clerk of the courË.

Tt{E COURT: Diane, this is not to be sealed.

Take ic ouE of the envelope and refile it. Consider

That is Ehe transcripÈ.

That is Ehe EranscripE. Okay, I

an exEra copy of your replY. It

the ouEside. Ic says on the outside--

Thank you.

The Quinlan documents ChaE came

it filed.

MISS STONE:

THE COURT:

in yesEerday from

have a motion for

the pla int iff, in

leave to file in

EhaL regard I^Je

excess of f5

pages. And they have a document which j-s 25 Pages

-2L -
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Long wiEh exhib its. And aEtached thereEo are

Exhibics (a) through (L), and I'd like Eo go

Ehrough Ehem one by one.

The first set of them are Ehe documents !ùe

spoke about Ehe oEher day, relaÈe to che documents,

abouE appoinEing a mediacor and chose names. I

have no problem Lf. you unseaL chat provid.ed that

you

of

Eake ouË aLL Ehe oEher names wiEh Èhe exception

Mr. Hittiard in Ehat last paragraph. I just don'c

oEher names about proposedwant Eo have aLL these

mediaEors out there.

The LeEter from Mr

unseaLed Eahing ouc the

Mr. Hiltiardrs name in.

Ehere.

Crow, which is Exhibit (b)

oEher three names and leave

Thatrs the important Ehing

MISS STONE: I'm sorry, your Honor, just for

clarification, Ëhe previous indication abour what

could be unsealed wiEh the deleEion of other names

would be Exhibit (b) ?

THE COURT: No, Ehe first onê is Exhibit (a)

unseaL chaE, buÈ in Ehe LasE paragraph take ouc

atl the oEher names wiËh the exception of Plr. HilIiard.

Does EhaE make sense?

-22 -
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MISS JTONE:

with (b) ?

THE COURT:

Ehe names excepE

ExhibiE (. )
unsea led. (e) is

unsea led.

(H) Ëharrs

Yes. Would thaE also be Erue

(B) vretre going to cake

Mr. Hiltiard.

can be unsealed. Exhibic

off aLl

(d) is

unsealed. (f) is unsealed, (g)

Ehe correct LranscripE, or the

correcE transcripE thau v¡as filed already. Thatrs

unsea led. .

The proposed consent judgmenE (i) is unsealed.

(j) is unsealed, (k) is unsealed. And as far as

Itm c onc erned (L:) should be unsea ted .

So Ehe only Ehing in Ehis whole group of

stuff Ehat should be sealed are Ehe oEher mediators

names, proposed mediacors names. The resc of ic

is alL open.

l"lISS STONE: Your Honor, ûâÏ I just have one

momenE Eo closely study (L) which is Ehe communicaEion

from Ehe FoundaEionrs aEtorney co members of Ehe

Board?

THE COURT: Ic's the conflict policy.

MISS STONE: L undersEand the conflict policy

_23 -
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iEself is probably

communicaEion. Itm

THE C OURT :

an appropriaEe matter of open

merely pousing a rnomenE

iEseif.

jusE

to read Èhe memorandum

THE COURT: Sure. T¿ke your t ime.

MISS STONE: JusE as long as

Honor, Ehe FoundaEion is in no way

Ehe atEorney client privllege, w€

Now I have the

w iEh

Leave thaE

res Ponse .

c oming in

it eppears, your

generally waiving

will noE object.

one unsealed.

Mr. Perkins ouEdid

yesterday. Andeveryb ody

we donfE have, I Ehink, a leave Eo file, sêparate

on tfr. Perkins t one.moEion for leave to file

And I have the various exhibits Eo Mr. Perkins. And

a couple of Ehese I am really Looking for some

gui.dance here as Lo whaL Eo do.

So letrs

c oncerned the

have a prob lem

Fine,

Peoplets

45 pages

tapes can

wiEh the

go from Ehe beginning. As f ar as Itm

a public record. I dontt

Eapes. Does anyone have a

be

problem wiLh Ehe

MR. CUMMINS :

THE COURT:

Eape machine and

tape?

No, Judge.

l^IeLl right

I wiLL be

n olJ iE's back in

iE to Ehe

my

c Lerk.g iv ing

c lerktsAnd it will go down Eo Ehe

BUU r.je w il I u,ns ea L tha C .

_24 _
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The defendantrs counselts leEEers regarding

the mediators I wou[d jusE simply say Ehe same

Ehing. I would sâL and once again this is Mr.

Perkins, so youtre going Eo be in charge of your

or¡rn exhibits. Did you f ile Ehis atI under seal?

MR. PERI(INS : Ye s .

TI{E C OURT: Oka y , we I I mos t of ir is going

Co come unsealed. The leEEers, Lake out all the

oLher names and take out all Ehe resumes of the

on your Exhibic (b).

tabbed all of Ëhese. And

oEher peopLe. And LhaErs

Itve

I rea l.t ze

I ike mine

going too

jusE Eell

Jame s

not tabbed. So

pr obab ly

if Itmand Ëhey are

fasL and you

gone ahead and

your vers ions , c ounsel, are

're Erying Eo find Ehese

me to slow down.

Terrats affidaviE, unseaLed. James Terrars

LawsuiE, unseaLed. Daniel Terra t s I^iilL, I assume

that I s public because itrs been filed. Thac t s

unsea led .

Okay, whaE are we going Eo do wiEh this

Eax reEurn ?

MISS STONE: Could you give me a moraenE,

your l{onor.

THE COUR.T: ThaE's Exhib it (f ) .

_25 _ 16di-003603
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MISS STONE: Your Honor, wê obviously dù

counsel for the Foundation did not represenE Ehe

dec ea sed , Dan ie I Terra , nor do r¡te re PresenE iris

esLaEe, nor do we represent his executor James

Terra. However, none of those individuals are

I imagine Ëhac if Ehey r¡iere herein court today.

Ehey would argue

eonfidenEiality

reEurn.

THE COURT:

MISS STONE:

Ehat indeed Ehere is some

which adheres to Ehe IRS Eax

How did Lhey get it ?

Itm noÈ sure, your Honor. I

believe iE was the AG Ehat filed chis.

THE COURT: ?h Ehe AG got iL, I'm sorry. How

did you geE it?

MR. PERKINS: Judge, we have been participating

in the esEaEe of Dan Terra since ic iniEiaLLy

started. This is parE of the closing rePorE of

the es Eate.

THE COURT: Is iE filed wiEh Ehe clerk of

the c ourE ?

MR. PERKINS: I donrt believe ic is, Judge.

THE COURT: Does anybody think Ehis should

even be in our record as far as Ehe public record?

-26 -
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MR. PERKINS: Therets no privilege aErached

to iE, buE it shouLd remain seaLed.

THE COURT: Anybody wanL Ehis public? Okay,

rtm going Eo leave iE seaLed unless Ehere is some

reason to make it public.

üIhat about Ehe balance sheec of Ehe Terra

FoundaEion as of June 308h, 20oo? rs Ehat å secreE?

l"IR. PERKINS: IE's a public record in our

f iles , Judge.

THE COURT: Okay, iE 's unsea led. professor

Brodayts arËicLe is unseaLed., the staEemenE of

trust, if anybody really wants to read it, is
unsealed. Dr. Tuckerts May 24th Ietter, leL me

geE to Ehat one. ThaE's a mediaEion letEer, is iE

noc, r.Jetre goirfg Lo keep that one sealed.'

(K) keep thac one sealed. ThaE's Ehe LeEter

EhaE I s Ehe Ëhing from the med.iaEo::, is ic not,

his drafE afEer Ehe firsE settlemenE. So keep that

one s ea led .

(L) Dr. MarshalL's l"lay 2OEh leEEer.

MISS STONE: MediaE ion .

THE COURT: Keep

June t9Eh seEElemenE

Ehat one seaLed. (l{) the

agreemenE. That one was

_27 _
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unsea led.

(M) The Foundat ionrs financ ia I rec ords. Are

Lhose also you goc from your file, ME. Perkins,

EhaE I s a public record? Anybody can go to your

of f ic e a nd f.ind ouÈ ?

MR. PERKINS: ALL but one Page.

THE COURT: Which one page can the public noc

find out ?

MR. PERKINS: I believe iE says drafE on this.

Tl{E C OURT : End owme nt inr ome ?

MR. PERKINS : Endof¡¡menL inc ome .

MISS STONE: Your Honor, oo behalf of the

Foundation I have noE had a c.hance Eo consuLt

wieh a.ay representaLive of the FoundaEion Eo verify

v¡har Ehe AEEorney GeneraL is saying v¡itl: i'espect

Eo Ehe public nature of Ehese documenËs.

They vrere iniEia lly f il-ed under seal. I didnre

rea lize thaE coday vre v¡ou ld be engag ing in Ehis

unsealing process. If we could with respect just

Eo chis documenE and also Ehe oEher document.

THE COURT: The June 30th balance sheeE?

MISS STONE: If I could have a momenE to consulE

v¡iEh Ehe cLient and report back to your Honor within
24

_28 -
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THE COURT: I don'E have âny problem. JusE

if wetre going Eo unsealmake iE before Thursday

I assume that Ehere is not going to be a problem

abouE unsealing them. I hope you give me an order

sa3,'ing they I re going to be unsea led. If they are

going Eo remain sealed, Iou betEer give Ehem

noEice and tell them vrhy.

is exhib it (N)

ic.

Tha c vJe !,¡ere j us t

leEter remaÍns

Ea lking abouc.

sealed.Dr. Marsha lL's June 5 Eh

Exhibit (P) remains sealed.

And what do we do wiEh Ehe L989 FoundaEion

leE Eer t o Mr. Perkins ? Have you all looked at thaE

kinds of sLuff in it.Ehing ? Thac 's got

MIS S STONE : Your Honor, iË was a confidenEial

communicaLion beEween Ehe FoundaEion and Mr. Perkins.

.qt Ehe time, iE !.ras draf ced back in 1989, Ehe draf cor

of the leEter comcemplated that ic would be used

for liÈigaEion purposes.

I Ehink thaE it is sEamped confidential. QuiÈe

frankly I have noE gone Ehrough iÈ on a line by

line basis to find ouË r¿haE r.,ouid be objecEionãble

from an unseating poinE of view because ic was

-29 -
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under seal. And again I wasn't aqlare that your

Honor vras going Eo engage in this ana lys is Eoday.

I would. aLso Iil:e Leave Lo consider this and reporË

back by Thursday.

THE COURT: Okay

thac. BUE Ehis one I

unsea Led. BuË I dontE

of sEuff in here. Mr.

MR. CUFII'I INS : trie

of Ehe pubLic record,

Eo some of che oEher

I don'E have a problem wiEh

think probabLy should be

know. I mean Eherers a lot

Cummins,

Ehink ic

whaE about Ehis letEer?

oughE to be a parE

fac E w ith respec EJudge.

exh ib it s

In

idenE if ied as ::ema ining under sea L

c o acdres s those . Because v¡etre

Eo reconsider on some of them,

Ehe narraEion of facÈs Ehat is

EhaE you Lentatively

we wouLd like

going co ask you

parE icu Larly given

set forËh in Mr. Perkins'

submission, He lays alL kinds of sEuff ouL about

who said whar to whom in Lhese Proceedings chaE

were suppoeed Eo be confidential.

I Ehink Ehe whole question of confidentialiEy

has been rendered mooE.

THE COURT: Well Mr. Perkins' brief is noc

being filed under seaL, is it?

ltR. PERK-l-l(S: It !ùas originally, Judge, because

16di-003608
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of the naEure of whaL we puE in there in light

med ia t ion .of menÈioning things EhaE

InIe C ook Lhe saf e road a nd f iled ic under s ea L . [ùe

would Like Eo have it released. We are not asking

thaE ic remain under sea[, buË chaErs to be

dec ided.

THE COURT: Let me j ust chec k f rom every'cody.

PlainEiffs, how do you feel about Ehe AtEorney

Generaìo.s brief being under seal or noE und,er

seal?

MR. QUINLAN: I guess our position v¡ould be iErs

pretEy hard Eo have a brief thaÈrs under seal.

MISS STONE: I would agree wiEh Lh,at as a

general proposition. I would noEe thaE at points

in his brief che AELorney General sees fiE to

describe some of the deEails of his inquiry inEo

Ehe Illinois lrfaEh and Sc ienc e Academy. Again, I

dontE represenÈ that Academyi. 1 dontt represent

Dr. ivlarshall in his capaciÈy of presidenc of Ehat

ac a demy

I would noÈe it v¡ould noË be a E a 1l surPris ing

if Ehe Academy feels there is some privacy concerns

or confidenEiality concerns v¡hich are raised by

-31-
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EhaE filing. I don't have any sEanding to raise

Lhose, buE I bring thaE to your aEEention as an

officer of Ehe Court.

THE COURT: Okay and I know you all wanE

everyEhing unsea Led,

MR. CUMMINS: Yes, your Honor. One other ching

objections fetL technicaLlY

within Ehe prrview of your L5 page Limitation'

I would like Leave to file the excended documenEs

nunc Pro Cunc.

THE COURT: Okay, you h.ave leave to d'o that'

I an concerned, and. I waS conÇerned about the Illinois

maybe I should faLL on mY

did not perceive Ehat Ehe

MaEh and

EhaE are

going to

f or no!".

reLeased. IE was hard enough

sword for Ehis one. I

I say 45 pages

geEting

iE's noE

norma I s pac ing. IL rs much

Sc ience Adademy a LlegaE ions and the thí5tgs

in Ehe AtEorney General documenE. Itm

keep the Attorney General's brief seated

And maybe most if noE alt of iE can be

because when

type and the

IE wiLL take

wha E shou I-d

don' E think

through iE,

even Ehe normal

much Longer.

to ident ifYus much much Longer here

come ouE and what should not. And I

T¡re shouLd take tha t t ime today. Leave

-J¿-
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EhaE one rnder leal-. That is all of Ehe documenEs

thaE I wanL to Ealk about as being sealed or noE

sealed. Do you wanE to be heard on objections

Eo those?

MB.. CLJMMINS: Judge, wê will,

the firsE amended comPlaint of the

T¡ras c ircuLated Eo a loË of f olks .

for example

AEtorney Genera I

IE is not subject

ËhaE I'm aware of.

Ehe documenEs Ehat should

Let me say this, I want to argue strenuously

why this d.ocument in parEicular is the predicaEe for

our, among other Ehings, reqLlest

our predicate for suggesting that

Ehat have noE been addressed with

for discovery and

So there is just no LegiEimate bases for

conËending EhaE Ehis document shouLd be ProtecEed

and confidential.

TI{E COURT: Miss SEone, do you r¡ra nE E o be heard

Dr. SEebb ins .on lhat one? I'm concerned about

Itm concerned EhaE there are a I Lega E ions Eha t

t o any c onse pt

And Ehat is an

noE be subj ec t

Ehe AtEorney General

decided noE Eo file.

of confidentialitY

example of one of

to any proLection.

there are confLicts

this Court as Yet.

decid.ed Eo PuE on PaPer buE

And Ehey have never been filed.

_33_
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And whac PurPose

n Or¡J ?

MISS STONE:

your Honor. This

probably be

makes a good

EhaE may not

the issue aE

point, there

be --if Ehis

LhaE time. I

would there be to have this public

c ouldn I L say ic a ny beE ter,

a maEEer involving a Board

proposed pLeading, !.ras

don t t know if ic would. meet

L37 .

I

IS

member. This p Lead ing ,

filed. hienoE actually

i: he s Er ic Lure s of Rule

The AEEorney GeneraL, for whaEever reason,

chose noE to file ic. Ic's really e quesEion of

wheEher at chis laEe daËe, this llth hour vre are

in Ehe process of Erying Eo geL the CourL to enEer

an agreed seELLemenE, wheEher someEhing which has

once been contemplaEed by one parEy in the Ehick

of litigaLion should now be made parE of Ehe cfficial

rec ord.

THE COURT: Does Ehe plainEiff have any position

on Ehe filing of EhaE documenE?

MR. QUINLAN: Your Honor, our posiEion v¡ou[d

be similar in Ehat generally that documenE would

public. In this insEance Miss SEone

are a I lega E ions in there

proceeds !,re can revis it

do agree Ehere are some

-34 -
16di-003612



3

4

5

6

-

8

9

I

)

20

'r)

10

ll

l2

l3

l4

ls

l6

t7

l8

l9

2l

23

24

inEerests Ehat perhaps dontE need Lo be invaded.

I"lR.. PERl(INS: Your Honor, your February 5 ttr

order said. EhaE communicaEion with regard Eo

mediation purPoses remain private, privaEe among

the parE ies . ThaE was Ëhe documenE Ehat !'ras senc

to Ehe Lawyers. It is a trensmictal LeËEer. IE

makes cLear it is in regards Eo seEtlement. IL

was EransmiLEed in mediaEion. 1o suggesE Ehere are

cerEain Eh3oriesrseE forËh in our resPonse, is

EhoughL les s .

In add.ition the reason it wasntc f iled we

were in the míddle of rned ia Ë ion r your Honor . We

!ìrere noE allowed to fite any addiEionaL pleadings.

IE T¡7as the hope of Ehe parËies it would be seEtled

and noË be employed in LitigaEion " 5o it f.'ras sent

in the communicaLed position with regard to rvhat

we !üere alleging with regard, to cerEain issues. And

it !ùas part of the seËtLemenE.

THE COURT: Mr. Cummins, I just need Eo undersEand

this. There have been a Lot of repuEaEions of prominent

pe ople

clienL,

in Ehis case, Dot the Least of which

Ehat have been broughE shaLL we say

inEo question, perhaps wrongfulLy, in Lhis

_35 _
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And is there any reason Eo add more co that?

IË is s!ipulated Ehât, iE I s an agreemenE here EhaE

while Ehe case was in mediaEion che Illinois

AEEorney General prepared the document and circulaEed

iE among counseL. And EhaL documenÈ conËained some

allegaEions abouE one of Ehe oEher directors on

this FoundaEion. And soughr to add him as a ParEy

def endanE, it r,ras noL done. IsntE EhaE enough?

You've all seen iE. Itve seen iE. You can

argue from

do lee have

it all you wanE co argue from iE, b!¡L

anyEhing else puE out there?

ploy Eo force Dr.

he didn'c intend

Here's theprobLem. Number f)

Ehat vias noEhing but a LiÈigation

Stebbins to cake a position that

to take, or want co take. And

EhaE remains subjecE Lo him being cross examined

L would respectfuIly suggest.

LeE me make one oEher point, Judge. Those

allegations go right Eo Ehe issue of his disinEeresEedness

or lack thereof. Thac's Ehe c onflict, PuEE ing aside

coersion and alI Ehis oEher sfuff. ThaErs righE at

the heart of why Ehis gentlema.n could noL legitimaEely

voEe on chis proposed setELemenE.

-36-
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And whaE !üe have here is anoEher problem.

Inlhen you direc ted that Dr . Marsha I L and Dr . SEebb ins

and I'fr. Perkins mighc be available Eo be interviewed

afEer Ehese issues came uP. iE was ac your suggestion.

When my colleagues atEempEed Eo pursue thaL Sidtey

and Austin sEepped in on behalf of Dr. SLebbins

and said he aintc going to be inLerviewed.

THE COURT: I requesced EhaE Mr. Perkins meet

with you all. I dontE think I said anyEhing abouE

the oEher Ewo.

ivIR. CLJMI'IINS: Okay. If Itve overscaced iE, I-

apoL ogíze. The point is this, w€ now have SidLey

and Austin wearing Lhe haE of the Terra FoundaLion.

l./e and AusËin wearing Lhe har of

Dr.

of confIicE.

are criÈical to cour fair

proceeding.

So iErs imporEant for

argue, you know the

involving SEebb ins

essence of

wiEh respect to these issues

among the issues, we Ehink,

and adequaEe review of Ehis

have Sidley

SEebb ins' lawyer

This is

uS t and vJetre going E o

the allegaüions

c onf idenc ia I inf orma E ion ,

foLlowing.

this is the

I assume the Attorney GeneraL didn'r

bad faiLh. He alleges EhaE Dr. Stebbins used

IiJa S t he He used

allegaEion,

do this in

-37 -
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confidenEial informaEioi-¡ of the Terra Foundation

to Ehe advantage of some other foundation inc idenL

to other--

MISS STONE: I'm sorry, I don't--

lv{R. CUI.,MINS: Excuse ffi€ r Miss SEone, nìay I

finish? May I finish, Judge ?

THE COURT: To ahead.

llR. CUI"ÍMINS: The allegation is, and I'm not

buying inEo Lhis sLuff necessarily.

THE COURT: Then why are you saying ir?

lvlR. CUMMINS: Because, Judge--

THE COURT: We have had iE here before in a lirrle

bit more oblique nature on Ehe moEion to disqualify

Dr. SËebbins from Eire special IiEigaEion. And none

of ËhaE has been presented. If you look at the

c omplaint the AEtorney Genera L via nts Eo f ile, the

complaint seeks Dr. SLebbins removal, thaErs what

it does. Nothing eIse. IE seeks Ëhe removal of

Mrs. Terra, Dr. Tucker, the amended. complaint. IE

seeks his removal as a Board member.

MR. CUMMINS: Your Honor, I--

MR. QUI\ILAN: Your Honor, I object to any

d.iscussion whaEsoever. If there's going to be any

-38-
24
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d.iscussion, Ehis oughE Eo be in chambers, your Honor.

MR. Cult{"iINS: l,IelL your Honor, here's the

probLem. According Eo the AtEorney General there

is a s ignif icant public interesE here. I'Iow ee

wanE to say dontE LeE Ëhe public know abouE what

Ehe aEtorney generaL has done, buE whaE Ëhey aLlege-

THE COURT: They have noE filed it, and iL is

not a public pleading. I don t t know v¡heEher or not

it r¡tas in finaI form. I don'E know v¡heËher or not

Mr. Perkins has decided to file iE. I don't know

whether aE Ehe end of Ehe day Mr. Perkins Ëhought

Èhere was any meriE Eo ic.

MR. CUMMINS: WelL, Your Honor--

MISS STONE: I don't mean to interruPt counsel

trtm just curious, are we arguing abouE wheEher or

noE Lhis document shouLd be ullseaIed?

Ti{E COURT: He would Like to have L'¿ unseaLed.

Itll let you argue about that issue. But aÈ Ehis

poinE I am going Eo keep the documenEs sealed'

I"IISS STONE:

roLe, your Honor,

WiEh resPect Eo Sidley and Austin's

we are here, ås wetve alwaYs been,

rePresent ing Ehe Foundat ion ' [rle do noE rePresent

Dr. SEebbins personaLLy, vre do noc represent Dr'

Marsha Il persona Lly. lle repres enE the directors of

-39 - 16di-003617
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L he F ounda E ion .

THE COURT: LeE's get Eo the proposed consenE

decree, because I have quite a few questions abou¡

EhaE. Do you want me to sign my name to Ehe piece

of paper thaE is enEiEled consenË judgmenE and order,

is EhaE correcE?

lvlISS STONE: That's correct, your Honor.

THE COURT: And atEached thereLo the resolutions,

or would it jusE be the consenE judgment?

l.{Iss sToNE: I do noË believe Lhe resoLuE ions

are themseLves parE of the consent judgment order.

I believe only Exhibit (a) which is Ehe Press

release.

THE COURT: Okay, I am going to reEain jurisdiction

Lo enforce this. And one of the reasons that I'm

asking aIl these quesEions is because I need to

have a cLear understanding of whaE Ehis consent

j udgment

s ign it

future.

back from 1975

does and doesntE do. In Ehe evenE LhaE I

I need. Eo knor,¡ how Eo inEerPret it in the

And I have rece nt Ly goE Een a c ons enE j udgment

rhac was done bY four to five

predecessors ago who r¡las handeling this ca lendar '

And someEirnes Ehese ËranscripLs of these

-40-
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proceedings and what t):re ParE ies vrere Ehinking

abouE at the Ei-me Ehese consent jud'gments were

enËered inEo is very imporEanE for fuLure peopLe

in order Co interPreE any probLems EhaE may come

uP.

Nov¡ I knoç¡ thaE v¡hen this case vias sent to

mediaEion by agreemenE of the parties there were

some moEions Pending, not Ehe Least of which was

a motion Eo

I iE iga E ion

a receiver

$Jas aLso a

remove Dr. Stebbins from Lhe speciaL

commiEEee. There \^/as a motion co appoinL

for the found.aEion. I beLieve EhaE there

mot ion for judgmenE on Ehe Pleadings

noE certain, from Lhe FoundaEion.pending, buE Itm

So in the preamble here you have the Terra

FoundaE ion having

Did I not rule on

moved to dismiss those counts.

those Ewo? Didn't I deny EhaE

moEion to dismiss?

MISS STONE: You did,, your llonor, Ehatrs an

accuraEe rePresenEaEion of the hisEory of the

cêse.

THE COURT: IE sound's Like that's the pending

moLion and it hasntt been decided and there "vras a

pending motion Eo disrniss Ehose tvro t ounLs.
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ivilss sToNE: I be lieve, your Honor , if you

feel iEts more aPpropriaEe, more accurate Eo say

Ehe Terra FoundaEion for Lhe ArEs having moved

f or j udgmenC on Ehe plead ings , we ca n s irnp ly

keep a list of all those suggesl-ed changes or

revisions, and if necessary !'re believe as a matEer

of corporaEe law we need Eo Eake thaE back to

Ehe Board and. resecure a vote, wê can d'o rhac.

I believe Ehat thaE sorE of ad'ministraEive

modif icaL ion would fa Il v¡ithin the purview of

whaE the Courc authorLzed l"Iiss Marshall Eo do

when they authorized her Eo sign it.

THE COURT: T.nlhen I read thaË ic sounded like

an Ltnresolved moE ion to dismiss, that I s the one

thac I did resolve. Itrs the rnoEion for judgment

on Ehe pleadings that I didnre. I wenE back to rny

pleadings file and Itm PreEEy sure that one was

done.

MR. CUMMINS: Simpson filed a 2-6L9 moEion'

l"iR. CARROLL: There was a mot ion pending bes ides

the Founda t ion I s moE ion .

THE C OURT: S o I'rn go ing Eo ask counsel, counseL

paragrapir accuraEe as

'the Eirne vre went into

is going to have to make that

to whaE exactly vras pending at

-42 -
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media E ion.

MR. CIJMMINS: And of course we f iled an ansvrer

and--

THE COURT: You filed a motion for Leave Eo file.

I"fR. CUMI"IINS: I did EhaE, your Honor, in deference

Eo your direction. we dontt Ehink Ehe motion is

appropriate.

THE COURT: OkaY.

MISS STONE: Your Honor '

reflect what the sEate of the

tire Board voted on. The motion

counterclaim had noE been made

Ehat. does noE accuratelY

record was at Ehe time

for leave Eo file a

at thaE poinE.

THE COURT: Okay. This may oPen a whole ne!'t

hornetts nest, buE is there any Problein with Ehe

defendanËs fiLing their ans!ùer, just Eheir ans!',er'

noL Ehe counEercLaim?

MR.QUINLAN: Yes.

THE COURT: What ?

MR.(IUINLAN:Firscofallyotrhaveamotion

on f ile, which is a rnotion f or jud'gmenE on Ehe

pLeadings and. severa I defendants have j oined that '

They have to !ùithd.ra!.i that motion before--

rYR. CUIvMINS : Withdrawn .
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liR. T"jUINLAN: I^IeLl, Iou have to ask Leave

Eo do thaE, sir. And firsE of atl wetre noE there.

THE COURT: S o are you saying there r¡ras a f orma I

j oinder by the defendanLs in the Foundationsr

rnot ion f or j udgment on Ehe pleadings ?

lfR. KENNEDY: Correct. And. there is a moEion co

dismiss by defendant Simpson.

THE C OURT : IuIy pr ob lem vr irh t he

was that it reflec:ed a motion EhaL

intro paragraph

had already been

adjudiceEed and did not reflecc iE was pending aL

the Eime you wenE inEo mediation.

t'IR. QUINLAN: There is anoEher issue here too,

Ehe moEion Eo acc e pE

ThaE's

Lhe consent decree and accePt

Ehe agreemenE.

address, if you

fâvor there is

the first

address that and

noEhing Left

ThaErs what

I j us E dec ided

paper and you

quiEe sure whaE

issue you have Eo

you rule in our

TI{E COURT:

LeE's just assume

sign chis piece of

judgmenE, I'm noE

Eo consider.

geEEing to nexE.

I was going Eo

have your consenE

you have because

mI

this does not do anyËhing wiEh the cause of action

against Mr. Michaeli. Mr. Iufichaeli was sued in Ehe

pLainEiff's case. This releases officers, directors,

44-
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agents or empLoyees of Ehe Foundation. PlainCiffs

plead EhaE he \"ras a friend of Mrs. Terra and had

no ff icial posiLi-on. This doesrrrE reLease him.

MR. QUINLAN: It does because iE wouLd dismiss

our cause of action. He is only answering as a

defendanE, your Honor. Paragraph L3 dismisses

these acEions with prejudice. So thaE acEion would

be dismissed against him. He suffers no harm. He

is reLeased. There is noEhing Ehat he sEands in

j eopardy

TI{E

you have,

inc lud ing

l"iR.

THE

paragra ph,

You don t E

of so

C OURT :

itts

thar Ehere

So iE t s

gone as of

l"lr. Michaeli's

QUINLAN: Yes.

COLIRT: Okay, how

is no interest that he has.

<iismiss ing everYth:.ng

Ehe daEe I sign this,

cau.se of ac t ion. t

can I say in the first

parties having reached a n agreement ?

as I understandAnddefLne Ehe parE ies .

case ttreyLhe parEies Èo this

and AIan Simpson and

agreed to anyEhing.

l"lIS S STONE : Tha t

Honor. I think

chis agreemenE

THE COURT:

incLude JudiEh Terra

Dr. Tucker and theY haventt

is an imPorEant

parties here refers Eo

not the totaLitY of aLl

You need Eo say EhaE.

-45 -
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Eo chaE iape, do you remember thaE moEion that

Miss Marshall wouldntE voEe for on the EaPe

ÈhaE wenE on and on and on? Thau was all about

Ehis issue too. This documenE as iEts written

doesnt E even reflecE uhat happened in Ehat meeLing.

PIISS STONE: ThaEt s not c orrec E , your Honor.

The aLEempE Eo change, articulated by Mr. SEebbins

which Dr. Marshall d.id.ooc suPPorE r¡ras the idea

of somehow forcing the indiv-idual defendanEs Èo

reLease Eheir right. tiell the individual defendanEs

have chosen not co join in the seEtLement agreemenE,

chaÈrs Eheir legaL right. They cannot be forced

co relinquish whatever Legal rights Ehey'-máy have.

S o Ehe la ngua ge tha t v7a s n oE ad'd ed \'ra s t o

say EhaE Ehe Plaintiff DirecEors hreby reLease

everybody and Ehe FoundaEion and Ehe individual

defendanEs hereby reLeasL everybody.

ThaE Tdas Ehe change Dr. SEebb ins Ì¡ias suggesEing.

Ic hlas denied. I do believe f or c Larif ication Purposes

Ehough, your Hor¡or, iE would be helpful co amend

Ehis Eo say Ehe parties rather than hereEo, it would

be wise to say the parEies Eo this agreemenl.

THE COURT: Could you say the pLaintiffs, the

AtEorney General and Ehe Foundation having reached

-46 - 16di-003624
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an ag:.eemenE. And then in

says Ehe Parties desire,

hereto, make ic clear who

Eo seEtle iE.

l"tR. CUI"ft"lINS : Judge ,

I Ehink Ehat Ehese maEters

sub s Ea nE ive :n nature. IE

THE COURT:

ching. I did it

MISS STONE:

parE icuLarlY and

And there was noË

to force somehow, even if

Eo give uP any rights.

THE COURT: I do have

paragraPh 2 where it

and it saYs Ehe ParEies

Ehey are thaErs desiring

can I just raise a question'

chat You are addressing are

cannoE be Ehat Ehis Board

they

rnore Prob lem.

decree Ehe last

be available to the

dealE r¡JiEh EheSe issues in arriving, even assuming

arguendo, you give any cred'enc e co Ehat voEe ' this

Board didn't have Ehese Ehings in mind, and I'm

sr-lre Eherers more quest ions '

I don'c Ehink thatrs a subsEanEive

for cLarificaEion.

It is c la r if ica t ion ' And ic !''a s

vigorous ly d'eba ced at' Ehe meet ing'

a c onsensus by si,z directors

couLd, Ehe individuals

a subsLanEive one coming

uP.ThisoneIdon,Ëconsid.ersubsEantive.Thereis

one thac nay cause a liEEle bit

Pa'sagraPh 3 of Ehe consent

phrase where iE says which shalL

_47 _
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AEEorney General. Theytre available for Ehe

EEorney Ger:eral anyway, aren'E they? Itts not

I'fr. Perkins or luiiss Scone?anyEhing is it,

STONE: I think you have Eo read Ëhe

in its toEalicy. Theytre saying for 50

FoundaEion shaIL also maintain noE only

in effect does is

c ha ng ing

MISS

sentence

years the

its principal office, buE its books and records.

THE COURT: lühich shall be available to the

AEEorney General, that was Ehe which part thaE

I jusc wanEed Eo ask. Are there books and records

available Eo Ehe AtEorney General anyway't

There are righE now. l,IhaE this

precludes Ehe FoundaEion from

records Lo LeErs say WashingEon,

MISS STONE:

moving books and

D.C" for 50 years.

MR. CUMMINS: I dontt know, Judge. The folks

co.niemplaEed when Lhey drafted this was whaE

if Lhis FoundaEion runs out of money. WhaE kind

of an order is Ehis? What kind of a decree is Ehis

Ehac some entity has Lo be in exisLence for 50

years. God forbid if something untoward hapPens.

This provision doesn'E make any sense Eo me.

l"lISS STONE: I chink iE's safe to say vre can

48-

16di-003626



4

5

6

8

9

7

I

)

3

20

22

z

10

ll

t2

l3

t4

15

l6

t7

l8

l9

2t

23

:
'!
I

.v

24

leave thaE argumenE for another day, your Honor.

".----I undersEand your Honor is seeking clarificaEion for

cerEa in paragraphs

THE COURT: Paragraph L4. I dontE have any

problem wiEh Ehe firsE sentence. BuE why should

I sign my name Eo thaE second senEence?. Tf you

alI agree that the only ching you're going to say

is this release, ExhibiL (aj, the directors atl

agree thaE Ehatrs whac theytre going Eo do and

cheyrre not going Eo talk to anybody, thatts fine.

But why should I order Chat? Is there any reåson

that one can'E be changed to say chac the plainEiff

DirecEors, AtEorney G=neral and FoundaEion have

agreed EhaL no other pubLic sEatemenE?

Herets my problem. Youtre setLing me up for

contempE proceedings if you all EaLk co people.

And I dontt want to sign an order thaE says yotl

cantt ca[k co people.

l"lISS STONE: I appreciate the Courtrs Perspective

on Ehat. I Ehink Ehere are two poinEs chat have Eo

be made. FirsL we are here merely EryLng to communicaEe

Eo you what Ehe wilt of Ehe majority of Ehe Board is.

I do beLieve Ehat a majority of the Board believes

-49 -
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as do the other settling parEies, Ehat it would be

tn Ëhe inEeresÈ of everyone to finalLy put Ehis

to an end.

As you know, the repuEaEion of chis FoundaEion

as well as the repuËaEion

has been Earnished in this

there are reporËers in the

of c€rta in ind iv idua ls ,

lit iga L ion. I dare say

Ehere have been in prior insEances,

today, a s

and so I

beLieve Ehat Ehe people who enEered inEo this

courtroom

trying Eo geE to puE some:EeeEh

point. This is really noL

agreemenE T¡Je re

inE o this .

The sec ond

differenE from

pasE.

there

what your Honor hes done in

In Ehe pasE you have enEered orders

shouLd be no public sEatemenEs made

very

the

say ing

ab ouE

med ia E ion.

THE COURT: Thacr s a Il, period. You a lL went

into mediaEion. I Ealked to aII counsel. You all

EhaË idea, leE's keep Ehe mediaLioncame up with

c onfidenE ia I .

agreement of

confidenEial.

And you att gave me an order bY

everybody Eo keep Ehe mediation

BuE this, you dontt want Ëhe agents, Ehe

empioyees of the FoundaEion co Ealk even about Ehe

24
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liEigaEion?

MISS STONE: I think Ehe senEimenË here, your

Honor , a nd aga in iE râ¡as shared by Ehe var ious

people who are advocates of this agreemenE, is

Ehac enough is enough. IE vras time Co puE this

licigaEion behind rhe Foundation and allow the

FoundaEion Eo get back to Ehe business of arL

apprec iaEion raEher than the sLings and arror,rs

of Iicigations and PR baEEles.

And I believe EhaE ËhaE !.ras something Ehat

Ehe Board members desired. Do I know co whaE

degr ee

EhAE ? I

of intensiEy they would wanË Eo adhere Eo

dontt. I dontL think Ehere was exEensive

debate about this particular senËence aE the

Board meeting, your Honor.

MR. CLIMMINS: As a maEter of fact ic r^ras not

extensive d.ebate iE wasnt E discussed. Read Ehe

EranscripE.

THE COURT: I have.

MR. CUMMINS: WeLl Judge, Lhis is a provision

a s ide fromfhat no Board has passed

Ehe fact Ehae I just want

on. And quite

it clear Lhat our

defendanEs intend to sây whaLever they have to say

-5r_-
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Eo protecE their interests.

THE COURT:

are going to saY

we have a FirsE

I undersEand, Your defendanËs

whatever Ehey have Ëo say and

Amendment and Ehey can do Ehat.

This is really directed Èo them. They made an

agreemenË.

in advance

in fronc of

This documenE was circuLated welI

of Ehe Board meeEing. They all had it

Ehem. Everybody was taLking at Ehe

Board neeEing about they had the right copy, the

d.ocumenÈs were in f ronc of them.

Everybody had EhaE. And I assume Ehat vras all

parc of what everybody anEicipated !ùas going to

be approved.

IvIISS STONE: It was c ircuLared t o all of the

directors. Your Honor, I wouLd Ehink if anyEhing

the individual defendants would revel in the facL

EhaE lhe FoundaEion is agreeing co be quiet on

this and the settting parties are agreeing Eo be

quieL on Ehis. The individual defendanEs can

speak aL lengEh to Ehe Press abouE this if

Ehey so chose. They are noE in any vray bound'

by Ehis or gagged by Ehis

Again your Honor, I think chis is reaLLy not

-52 -
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Eoo different f.rom whaÈ parEies do from Eime Eo time

aE E-tre culminaE ion of IiEiga E inn where Ehey say

leË's leE bygones be

Ehis c onfidenE ia I and

w iEh the pres s . LeE I s

If your Honor is

bygones. l,ietLL agree to keeP

noE talk abouE chis ad nausaem

move on.

uncomfortable wiEh this

provision, r¿Je can comnunicaÈe EhaE back to Ehe

Board and the Board wi[t Pass iE withouE thaE

sentence being inc luded.

THE COURT: You can all agree noE Eo say

s omething if you !ùanE' Lo. That t s a I I up

I have a problem ordering thaE no other

sEatemenË should be made by any of You,

Ehe AEtorney General. He might agree noE

anything, but why should I order him?

MR. QUINLAN: Inle find ourseLves in

posiEíon. I

I do think

s iging Eh is

think chaE is whaE everybody agreed on.

if Ehere is a problem wiEh your Honor

order. BuE Etre intent

chis LawsuiE noT¡J.

to you.

pub I ic

inc lud ing

to say

a diff iculc

is not to saY

tühe Eher iE ' s 20a nything abouE

years from nov¡

Ehem. Itts an

or f5 yeårs from now thatrs t¡P to

a greemenE .

MISS STONE: Your Honor, You wilL do whaE you
24
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abvious Ly Ehink is advisable.

corpêrate law maEter iC would

us, as FoundaLionrs counsel,

Board wiEh whaEever revisions

insist on. I dontE think

I do believe ,ss a

be necessary for

Eo go back Eo Ëhe

your Honor would

I can unilaEerally say

favor of Ehis seEElemenE

would have Eo be puE

oh, yes Ehe Board is in

modif ied. Thacagree¡nent

back to a

-rIM

poinEing

MR.

3oard voEe.

not say ing tha E 
I s imposs ib Le .

ouE a pracEicaIiES¡.

QUINLAN: Your Honor, the onlY

on is lufiss SEoners indicaEion

I m just

th,.'-ng I

she Ehinksdisagree

she ha s Eo go back to Ehe Board. This is an

inEerpreEaEion of the Law. I don't chink iE has

anyEhing to do with going back Eo the Board. Everybody

has agreed. trie stiIl agree. ThaE has noE changed.

BuË Ehe poinE is I dontt Ehink we need to

go any f urther. Your l{onor has exPressed .your

opinion. I frankly have, I think everybody has

a probLem wiEh how you would enforce in the future.

trIhaE we're saying is at leasc for Len yeers we'd

have a mutual agreemenE that chis is going Eo be

our press statement. This is going Eo be our statemenL

and Ehatrs ii.

-54 - 16di-003632



2

3

4

5

6

7

8

9

l0

ll

t2

l3

l4

l5

16

l7

l8

l9

20

2l

22

23

21

senLences

chaE--=ays

General and Ehe FoundaEion agree

accepEeC press release

EhaE no other

aitac hed

THE COURT: Then rrhy can'E that last tvro

be changed to a combined sentence

Ehe pla int if f d irec oi's , the At t orney

Eo the muEually

es Exhibir (a).

And agree

be made. I mean EhaErs reaL simpLe. Think about ic.

i'IISS STONE: I think chaErs a good solut ion,

your Honor. ï dontt think that will require furEher

Board ac L ion.

THE COURT: Okay, those were Ehe first set of

quesEions I have. I have a loE of quesEions abouE

what this consent decree means, about what lhe

Found.ation can d.o and noc do worLd wide, Uoited'

SLaEes wide, or whatever. BuL my goal is also noE

to vtipe ouE my courE reporEer. So I'rn going to ask

if you wanE to Eake a break right nor,ü or do

you wanL Eo go for about another fifteen minutes?

THE COURT REPORTER: AnoEher fifteen minuEes

is okay.

THE COURT: Okay.

MR. CUI"MINS: Your Honor, in uraking your commenEs

is it correct for iÌle Lo assume thaE yoLl have noE

made any deLermination as Ëo wheLher or not the

pubLic sCatement shalL
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underlying voEe is valid?

Tff- COIJRT: No. I've read everything tha E

youtve v¡r:EEen. In facE

I can'E say that I have

word of everyEhing chey

read everything Ehat you

MR. CUMMINS :

THE COURT:

argument you wanE

ûry mind. But I do

Itve read every exhibic.

read absoLuteLy every

have given. But I have

have done.

ThaEts atl Ehatrs necessary.

And I am vrilling to hear whatever

to make. And I have not made uP

have a lot of quescions. And

have to do wiEhthe ansr¡Jers to these quesEions

wheEher or not I am going to sign my name or not.

So I need to gec che answers to some of Ëhese

ques Ë ions .

lviR . c ul"lM INs : Tha nk y ou .

THE COURT: The directors, Section

aE Ehe Board

2(b)of

res oLut ion.Ehe resoluEion, if

Sec L ion 2 (b) says

may noC sEand for

use the word there

any time.

c lass one direcEors

you look

ËhaE the

reelection at any Eime. ånd EheY

may not stand for elecEion at

The consent decree, paragaPh 8, says will

not sEand for reelecEion. I'm signing my name to
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Ehe consenE decree, Lf I approve your moEion. So

-tI'm s rglng r-c

Is thaE clear

iE says will noL stand for reelection.

thaE thaE means election aE any

end of

They

Eime? ¿s opposed. Eo reelecEion aE the

their term? Boards have people Bo off.

go off for six years or whaEever and Ehey come

bac k.

And is the idea that'the enLirety of the

Ll people EhaE are on chis Board will never cone

back for election at any Eime

MISS SÎONE: I believe Ehat is Ehe inEenE of

Ehe rnajority of Ehe direcEors of Ehe Found.ation.

THE COLIRT: So you dontt see Ehat as inconsisËent

with the resolution. ShouLd vre make paragraph 8, if

ic needs to be signed, consistenL wiEh the resoluLion?

I¡Ihich says may not scand f or e Lec t ion a E any E ime.

MISS STONE: Yes, your Honor.

THE COURT: Okay. Thac one is changed- ThaE

wiLL clear Ehings up. llho is in Ehe best position

Eo give me a lictle bit of information abouE Ehe

issues of Ehe f ive proposed new direc t ors ? lrlould

EhaE be lvliss Stone? Would that be Pir. QuinLan?

I^/ho knows soneching, iusE Eell me someEhing about
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each one of Ëhese five individuals?

MR. CUIßIINS: l.Iould Ehis incLude their

poliL ical aff iLiaE ion?

THE COURT: No. I don'E want Ëo tell you which

ones I dontt know who they are because iE sounds

tike I don'E know a LoE of people. BuË I jusE

wanL to know who these people are. Te[L me who

they all are.

MISS STONE: Sure. Your Honor, oo behalf of

Lhe FoundaEion iÈ probebLy is appropriate for us

to give you a quick overview of Ehese various

individuals. This was a very much

¡iate. I do noE claim Ëo know any

c ompromised

of these

assisEing us wiEh corporate

more inEimately familiary.

I would Like Eo ask

ind iv idua Ls ' bac kr ound in gr ea E de ua il .

My partner .'M'r:r,SabeL, corporate law partner

is wiEh us today especiaLly

law maEters. I Ehink he is
I^/iEh Ehe CourE I s induLgence

him give chau.

THE COURT: Sure. Would you just sEaEe you name

and spell yor:r LasE name f or Ehe courE reporEer.

MR. SABL : Sure iErs Charlie Sabl.

THE COURT: TelL me who each of Ehese five

are.
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llR. SABL: Mr. James DonneILey is a reEired

execuEive of Lhe R.R. DonneIley Company. He is

acEive currenEly in personal invesEing and has

been acLive in a number of chariEable activies

in Ehe Chicago area.

Aga in I would pc¿inL ouE Cha c resumes f or

Ehese individuaLs vrere c irculaEed to Lhe Board

members in advance of the meeting.

Iularsha ll Field, V has been ac E ive in a number

of chariEab[e organizations. He used Eo be the

c ha irma n of

haC a media

subsequenELy

a number of

area, past chaåhrnan of

of Chicago.

Dr. KaEhleen Foster is

Field EnEerprises and C,ommunications

firm heacquarters in Chicago, which was

sold. He also has been acEive in quite

charitable organLzations in the Chicago

the Board of the ArE InsLiEuLe

Un ivers iËy

is she is

a professor aE Indiana

art. My undersEandingin BloomingEon in

or has grea E

Iõne' s

familiariEy wiEh the FoundaEion.

a resident of Indiana?THE COURT:

iviR. SABL: Yes, she is. And she has consuLEed

wiEh the Foundation on arL maEEers in Lhe past. And

has a good knowledge with respect to Ehe coLlection
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of Ëhe collecEion Ehe Founda E ion ha s .

Hamada is the ouEgoing Dean

Chicago graduaEe school of

Professor RoberL

of the UnirersiEy of

bus iness .

Frederick Krehbiel, I believe his Eitle is

pres ident ,

officer of

I chink hets chairman and chief executive

I'Iolex, which is an eLecErical comPonents

company, headquarters in Chicago area. And he also

has been very acEive in arts organízaLions and

oEher charitable acEiviEies in Ehe Chicago area

and elsewhere.

THE

IIIr-nOr-S I

I'lR.

THE

Èo påge 2

Board has

ArLic le 3

COURT: Dr. Fosger is the only one noE from

Ehose have Eo do wiEh the Board and their tenLrre

and their terms and vacancies.

Now do I understand correcEly that Lhese

five we jusE taLlted about are going to be called

class 2 direcEors. And they are going Eo hold

office, if Ehis is aPproved, sEarEing August lsE

.60-

SABL: Thac is correcE, Your Honor.

COURT: Thank you. If you would go please

of the resolucion Ehe Board passed. The

passed a resolution that has changed

of iEs by-Laws, sections 2 and B. And
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of chis year unEil SepEember of nexE year. And

Ehen Ehey eacìr-geE one f our -year Eerm more,

is ËhaL c orreu t ?

ivIR. SABL: Your Honor, Ehey would be elected

now for a four-year Eerm so Ehey would serve

wiEhouE coming up for reelection unEiL the annual

meeE ing of 2005 .

THE COURT: So theyrre on unEil 2005. And

Ehen vJe have s ome c lass L Board members . This

gets a littLe confusing because we have the pre

2002 c Lass I members and the 1:osE ones . So Itm

talking about Ehe posE 2002 class I and class 3

members. Theyrre going to geE staggered Ëerms.

Therers going Lo be one term that ends in 02, one

in O4, one in 05 and one in 06.

And my quesEion is on Ehe posÈ

members and class 3 direcËors, how I ong

two full terms

2002 class I

do Ehey

afLer Ehey'r",Êo siL? Do they geE

Ehe cLass I people,

geE

L ike

Ehey

on Iy

get two fulL ter.us af ter that,

eLigible for one fulL Eerm?

end in the year 2003. Do

or are Ehey

for I years, your

elecEed for a term

MR. SABL: They're eligibLe

Honor, which means they mighc be

-6r-
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whicrr is of a class EhaE goes Longer buE would

before Ehat co comply

sEagger che Board you acLually

have Eo agree co resign

wiEh Ehis agreemenL. To

have to divide che direcEors and the c.Lass.

And I believe that the mediaEion contemplaEed

that Ehere would be a Limiu on any director serving

for more than I years. For that reason you would

have co have either some directors leave before

the end of Ehe terms.

So if a direcEor vras elected for 3 years and

and direcEor elecEed for Ehree and could be elecEed

for another 4 year term and at EhaË poinL would

only serve one year Lhereafter.

THE CoURT: I jusE wanE to make iE cLear because

believe it or noE Ehis issue comes up in the future.

The provision of this decree Ehat says the limiE,

Ehe term limiE is I years, that suPercedes anyEhing

else as far as class. I jusL wanE to make sure

LhaErs cLear, and thatrs it.

MÌSS STONE: Yes, your Honor.

THE COURT: Okay. Now Ehere vrere nO amendmenEs

mad.e to Article I of che by-laws, am I correcE?

You only amended Article tIl. And ic might help if

you look aE Ehe objections Ehat have been filed by

-62 -
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Ehe objecEors. And you have Ehe restated by-laws

in there. That'-rExhibic 6. And you've gor ArEicle I

The purposes of Èhe FoundaEion. ThaE has noE changed,

has iL?

MISS STONE: ThaLrs correct. IE remains the

brcadly seaEed., general purpose Ehat brings iE

w iËhin Ehe 5 0f (c ) 3 charac E eE íza tion . ånd inc Ludes

for illusEraEive purposes only the various purposes

chat are seE forEh Lhere.

TI1E COURT: So iE is stilL the PurPose of

rhis FoundaEion co operate museums and schools

both in Ehe UniEed SEaEeá and Abroad?

MISS STOI{E: CorrecE, your Honor. ThaE is sLill

Ehe purpose and thaE is precisely why wiEh explicit

clariEy Ehe AtEorney General acknowLedges this

proposed consenL decree, consenE judgmenE, thaE

the FoundaEion has the right to conduct all of

iCs acEiviEies in Giverny, France.

ThaË is aLso why it is sPecificaLly spelled

out in the proposed consenE decree EhatËhe Terra

FoundaEion geEs Eo loan its works of art, or exhibit,

or f or scholarLy u.se, not limited Eo the United

States, noE lirniEed to Chicago.
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THE COURT: OriginaLLy,

complainEs srere Êiled these

don ' t be I ieve ir. ref erred,

when the original

restated by-laws I

c ompla int . IE was

!üere ref erred L o ,

Ehe origina I by-laws

is that c orrec E ?

co in the or ig ina I

tha E

Honor.

Eha E

MR.

THE

or ig ina I

by -Laws

SABL: That is correct, your

COURT: And !üe atl can agree

ArE ic Ies of Inc orpora E ion and the

of this Founda E ion never rnenE ioned

the

or ig ina I

where

the museum eJas going to be, is Ehat correcE?

There is no where in Ehere. Can everybody agree

to thau? Or do we have to pull those out? I

couLdn't find iL anywhere. IE doesntE say Chicago,

iE doesntE say Chicagoland, iE doesntc say the

worLd, it doesntE say Ehe United SEates . IE doesil it

say.

I.Ie have a s Fpara Ee lawsuit pend ing in a nother

calendar in this courE where we have James Terra

saying as one ðf the incorporaEors they meanË

to puE the phrase in in Ehe Chicagoland area

or in Lhe SEaEe of Illinois. That was never puL

in there.

Then in L994 when Mr. Terra, Dan Terra' was
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sEiLl alive Ehe by.tlaws r¡/ere amended and the ArEicles

of IncorporaEion 11t. amended and Èhe words were

ad.ded, among oth-èr Ehings, operaEe museumÍi and'

schools borh in Ehe Uniced SÈaËes and Abroad. Can

r^re aIl agree Eo EhaË ? Those have been Ehe Evro

c ha nges .

lvIR. PERKINS: Just s o Eha t v7e can be very

c Lear if one !ùere to Look at Ehat, EhaE was

changed Lo provide

If one looks at the

for itlustrative PurPoses onLY.

by-laws and Ehe L994

dif f erence betv¡een the origina I

version, after the very Éirst

sentence Ehe neq¡ version says for illusEraEive

purposes onLy and. it goes on and explai-ns. Itm

noE sure whac it atl means in Ehe sense that boEh

of Ëhem sEart oug wiUh Lhe very same first sentence'

and boEh of Ehem say iLrs excLusiveLy charirable.

The first one has a whole bunch of sPecific remarks,

Ehe original has sPecific remarks abouc what iE

can do.

The L994 one says illustraEive

Itm noE sr-rre !,re t re saying there is

Ehere but there is a difference.

THE COURT: But aE no Eime has

anything in Ehe by-laws or arEicles

-65 -
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that spec if icalLy IlLinois, ChicaEo, anyEhing

like ehat. The only--Lhing chac has ever been

put in is operaEe museums and sc'hools both in

the United SEates and Abroad. And thaL is noc

changing by this consenE decree.

So novi I need Eo f igure ouE whaL Ehis means.

If you could please turn co Exhibit 9 of the

obj ecËorst exhibits, which is Ehe declaration of

Dr. Tucker in regard co Ehe Temporary Restraining

Orde r .

Please Eurn to page 3, Ehe LasE sentence:

Examples of major, non Chicago ProjecEs include

Ehe rec enE award of a $5 00 ,000 . 00

New York production company for a

on American ArE. Ilow Itm going to

gsanc to a

documentry

the top of

researchpage t¡

for Ehe

and Ehe sponsership for Ehe

IIr¡nt ingEon lvluseum and Gardens in Pasadena,

Ca I ifornia .

Is Ehere anything in Ehis consent decree, or

this proposed judgmenE thaE would prevenË the

FoundaEion fron conEinuing to do that? ThaE kine

of acEiviEy.

rvllsS STONE: AbsoluteLy noE, your Honor.
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Thacrs a very important point. The consent decree,

consent judgment l:a-res thaE the FoundaLion

shall conduct ics affairs in accordance wiLh

its arEic Les and by-laws , inc luding promoting

American Art in Ehe U.S. and Abroad.

It furEher sEaEes ir is the FoundaEion, not

Ehe AEtorney General, Ehe Found.ation who remains

free to determine how best to achieve iEs goals

including where and to t¡hon to make grants.

THE C O{.JRT: S o the a nswer is there is nothing - -

just for uhe record I wanE Ëo make sure in the

fuE ure :E Ehis c onsenE decree is approved that

be a whole bunch of issues,there arentE going co

Ehat this Board can pretEy much continaç Eo

operaEe Ehe way it has operated as far as iEs

chariEable grancs and its acEiviLies.

MISS STONE: I'd like to stace for the record

Ëhe FoundaEion has recained through this ProPosed

consenE judgment a broad aray of rights. It is the

broad awray of 'rights, and novr with the f orce of

a court order, if you approve iE, and it has the

AEtorney General's spec ific adherence and acknowledgment

of . In may vrays i¿ garners fceedom or confirmaËion
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of Èhe freedon and independence of this FoundaEion.

IL says Ehe Founda!iõ-ñ-can make granEs wherever

it wancs, conduct operaEions wherever ie wanEs,

aLEhough for 50 years iE nust of course keep iis

main headquarter, books and records, Principal

off ice here in Ehe Ctricagoland ârea..

IE says iL may acquire works of art. Ic may

exhibic and loan anywhere its works of arE, including

but noE IirniEed Eo Giverny.

It p¿rticularLy enshrines the protecEion of

t'ne museum in Giverny. This FoundaLion has Preserved

f or iEs elf a very broad pov,¡er and f reedom, through

Ehis proposed c ons ent j udgmenL .

THE COURT: LeËrs 8o to the declaraEion of

Peter Solmssen, Exhibic 10. There lvere some

discussions lvfr. Somnssen had wiEh Dan Terra the

year before lvÍr. Terra died. There was discussion

about Ëhe FoundaËion and Ehe Univers i-Ey of ArLs

doing some Ehings together and making a Ehree

mitlion dollar granE Eo Ehe universiLy.

Is EhaE the kind of Ehing EhaL could still

be done v¡ith oEher universiEies outside the

Chicago area? I'm on che objecEion tt. It starts

-68
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a t Ehe bot E om of Ehe page , Paragra plÌ 6 go iLlg on

Eo Eire next Page. 
--.-------

IvIISS STONE: Tire Fouridatioir Lan e!l8age in the

purchase of real estaEe outside of the Chicagoland

area. The Foundacíon can make grancs outside of

che Chicagoland area.

Yo,lr Honor, for the record, it mighc be helpful

not only to have me as Foundation counsel attest Eo

tiris, I think it wouLd be very worEhvrhile to {ìave

Ehe AEtorney General stand uP and also signify his

agreement Eo this as weLl.

THE COURT: I.Iell Mr. Perkins is being very

silenE. And when Mr. Perkins is silent I'm caking

bhat as he's agreeing because if he doesntE agree

he aLways Eells us.

ivIR. PERKINS: ThaLts correct, Judge.

MISS STONE: For the PurPoses of ttre record,

for the purposes of conf licts which rûay arise

in Ëhe nexE decade or tvto decadesr'e:ouLd we have

Ù¡ir. Perkins sEand up and say that he agrees thaE

this Foundation may make grants outside of Chicago.

He'Ll teLlTHE COURT: I think iie' s saying that .

us if he disagrees.
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I lrave one last, and Ehis one really

Eê , it is Ex[rib it 19 .of*ehe a f f idav it of

the objecËions. He's Eatking on the

intrigues

Dr. Tucker

in supporE of

boEEom of Ehe sec ond

Berlin and it supplied members a limiced amount of

its ¿ollection to oEher mus€ums.

numbered, paragraph 5

E ne Gugge n he im lufus eum

Itm sorry,

YiISS STONE:

THE COURT:

eSCate eLsewhere,

page, these pages are not

, he's caLking about tire rniay

had some exhibir spac-e in

where is Bilbao?

Spa in, your Honor.

Can this Foundat ion purcirase rea I

Ioan its coLLecEion elsewhere,

porL ions of

c ol lec Ê ion

it, as long as the matn porEion of the

is ba sed Lrere ?

There could be many museums. Everyone kee ps

do I larEhrowing ouE Ehe four

figure thaErs been in

are availabLe, can Èhe

France need not be the

hundred fifEy million

Ehe pLeadings here. If funds

museums in Chicago and

only museums in this FoundaEion?

MISS STONE: ThaErs correet, your Honor. And

Ehe consenE judgment specificaLLy staEes, while

sEating thaË the Found,ation shall for fifty years

reEa in aird exhib it Ehe Terra c ol ler t ion of Amer ic.a n
a,l
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Arcs eiËher by iEself or through parLnership

atra ngeine ni s u it h ot her :'fns t ie ut ions in Ehe

Chicago rfleEropolita n area, the document a lso goes

on Co say thaE che FoundaËion shall conEinue Eo

be abLe co car:.y out the act of promoLing l{merican

arE in the U.S. and Abroad and it remains free to

determine how best to achieve its goals. That iE

can manage Che colLecEion as it deems aPPropriaLe,

including providing arE for display in Giverny and

for speciaL exhibits, programs and scholarly use,

Eo make Loans from Ehe collecEion. So ic can indeed

loan iCs art work to other insLitucions.

THE COURT: I'm going to give the court reporter

a break. I'm willing to go as late as yot-r want to

go Co hear whaLever if is ËhaË anybody wants Lo

hear. I have Eo LeE the court reporter Leave at

4:30. So durÍng Ëhis break I would aPPreciaEe it if

someone makes artangemenEs for a

seE of quesEions is

LaEe courE reporter.

My nexE going to

abouE Ehe role of the direcEors thaL are

on this Board and whac their role can be

be in che fuEure.

be ca lking

currenELy

and not

preEEy much done with mY Iisc- I'm-trnen I m

-7 L-
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going Co also jusE Lake a look aË ttris to make

sure I hit all the Ehings-t-ha! were of most

concern to me. And then I want Eo hear about t.he

obj ecEions after I talk a IiEtle bic abouE Ehese

directors when I come back.

I'm going to give lhe courE reporter a break.

Is Len minuEes enough? IlIho's going to take Ehe

responsibir-ity to Ery to geE a IaEe reporËer?

lvlr. Kennedy?

(¿c which time in the Proceedings

a short recess was had.)

THE COURT: I undersEand we will have a court

reporter here aE four thirEy.

MR. KENNEDY: Yes, Judge.

So !,re witl Eake a brief break aETHE COURT:

four Ehirty to

One of Lhe

c onsenE decree

make EhaL switch.

Ehings Ëhat disEurbed me abouL the

Ehese very

know Ehat

up and say

abouE it

is Ehe loss of some of

very fine people Eo Ehis Board. And I

Miss SEone will be Ehe first to jump

what I think about iE or dontt think

isn't imporLanE, iErs the business judgmenE of the

Board and Ehey all mediated and they decided LhaÈ
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this is Eire way it's going to be.

i^/e have s orne ind ivid.uaT3 on Ehis Board who

have served a very-very long time, Ehe Longest being

ArEhur Hartman, former Ambassador to France and

HeLene Ahrweiler. I am discurbed abouE Ehe loss of

all of whaE vre have referred to here as Ehe independenE

Board members in particular to this Found.aEion. In

addition Eo Ambassador Hartman and AhriweiLer, Mrs.

Daley, Stephanie Pace Marshall, Dr. SEebbins and

Ambassador Andreani

ApparenEly the Board de. ided in the mediaEion

process thaE everybody rrras going to have Eo go. And

Ehat would be at Ëhe end of one year, Everybody

would serve and Ehen ac the end of one yeat Ehey

would all go.

I want Ëo pursue Ehis issue a litcle more based

on Ehe wording here. May FoundaEions and corporations

and not for profit organLzaEions as vre know inviEe

peopLe Lo come back and parËicipaEe in oEher

capaciEies. Sone Boards have chings like FeLIows

Boards , Ehey have individua ls thaE LreLp ra ise money.

Ttrey invite non board members Co serve on Ehe

c ofimiEtees or to serve as advisors.
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And I want Eo make sLrre there isntE anyone that

this consent decree Chat

CourE who is sayirrg Ehis

any of these fine eleven

tendered to Lhe

decree prec ludes

is 6-e ing

consenE

individua ls from part ic ipa t ing

in Ehe fuEure in Èhe activities of Ehe FoundaEion

provided chat they do noE parEicipate as a member

of Ehe Board of DirecEors.

MISS STOI'IE: Your I{onor, you are absoLuEely

righE thaE Ëhese eleven individuals have worked

long and hard for this FoundaEion, some of them

for a number of years. And ie is a loss that they

have decided collecEively to leave Ehe Board after

one year.

Your Honor has correcEl,y predicted whaE aE

least some of my argumenE would be. This is a matËer

parEicularly wiEhin Ehe purview of Ehe Board. This

is an e:;ercise of Ehe business judgmenE of directors

rvhich should noE be sec ond guessed by ilê, by Ehe

obj ec Eors , by your Honor.

This Bras, withouL in any way delving inEo the

mediaEion process, because I dontE think iE is

appropriaLe thaE individuals are novr seeking to

use a confidenEial mediation process Eo further
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licigaEion ends. so I don'E wanE to delve into Ehe

inEricacies of this, buE

mediaEion Ehe composition

issue EhaE hJas discussed

sufftce iE to say in

There were various ProPosaLs floated. This

f inalLy !'ras a proPosal EhaE wouLd alLow the Board

to enEer into a resoLuEion wh-ic.h v;ould Put an end

Lo DroEracted, devisive, distractive

of the B oard T¡ra s a n

aE lengEh.

Your Honor is absoluEelY

no prohibition whaEsoever on

individuals from coming back

with the Terra FoundaEion in

as an inEerested patron, as

Board member, as a member of

c ommiEEee,

Indeed

and being affiliated

some other wâY, eirher

an honorgry, non voEing

some sort of advisorY

r ight

any of

liEigation.

EhaE there is

Èhese fine

is seEEIed

Passage of

Ehere is no prohibirion on rhac.

it would be my hope EhaE once Lhe dusE

and once emoEions cool and wiEh the

t ime tha L Ehe newly constiEuted Board

Eo see if it could interestnrighE inde ed s ee f it

some of Ehese fine individuals to once again devote

some of cheir energies in a non voting cåpacity

Eo the Terra Foundation.

THE COURT: There is also one oLher capacity
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thaE I was Ehinking abouc also. In all Ehe rnaterials

thaE I've read Ehere have been-discussions over

the years abouE partnering wiEh oEher insEitutions.

Some of the proposals in Ëhe maEerials have talked

abouE instiEuEions such as a university or the

ArE InsEiEuLe, or the Museum of Contempory Art

thaE mighL be partners wiËh, in the future, here

in Ëhis area.

And EhaL if such a parEnershiP were eståblisir.ed

iË might be LhaE cerLain rePresenËaEives of Ehe

Found.acion would also be asked Ëo siE on Lhe

Board,s of Direc E ors of thaL orga nLzat ion tha t

you tre parEnering v¡ith.

Ily queslion is does anyching Preclude any

of these individua ls from being the desígnaLed

Foundation in that kind ofrepresenEauive

a parEnership

Board members ?

prevenE anY of

emmisaries Eo

ambassadors of

of the

these fine

arrangemenE, as long Ëheyrre noLclÐ

MISS STONE: I don'E Ehink anyihing would

individuals from being

any oEher insEiLution, to be

good v¡itl for Ehe Terra Foundation'

THE COURT: To be Ehe FoundaEion's representaEive
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ona parEnership Board.

tvilsS STONE: ThaE's correcEl--your Honor. PIay

I also add, your Honor, when I make the point

thaE we should noE engage no$r in second BFèssing,

it is imporEanE Eo recognLze that Ehis vras an

unusuaL rrrediation. This was noC a mediation where

it r¡ras only counseL for the parEies thaE vrere

involved. The individua L direc tors themseLves

ac E ive ly pa rE ic ipa E ed in a inyr iad of med ia E ion

sessions. So they aL.l-

this issue. They aLl

debated and this vras

had the righE to weigh in on

did. The issue !ùas vigorously

Ehe final consensus resoLution

of those parEies Ehat \^rere free to enter inEo Lhis

proposed setElement.

THE COURT: Anybody else want to be heard? Is

ac E iv iE ie s of Ehis Founda t ion , wiËh the

Ehat they

direc Eors ,

cannoL hold seats on Ehe Board

Ehere any disagreemenE that

members who witl be Leaving

2002 c ont inue t o be ac E ive

but chey can do

that Ehe Board wouLd direct

lviR . QU INLAN : There i-s

aLl of Ehe eleven Board

the Board in

par E ic ipa nC s

the year

in Ehe

excepEion

of

almost anything else

them to do.

no prohibition of them doing

any of those things.
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TLIE COURT: Okay, nov, r're have a multicude of

objections. And I spenE my whole:F-eekend going

through them. I've read them, even the back sides

of atl your 35 exhibics.

So Mr. Cur¿mins, I don'E know how you intend

Eo proceed today. I wanE Eo hold off your counter-

claim business until the end. I would aSsLlme [:he

firse Ehing you need Eo tatk about, or you wanÈ

Eo talk abouE, is discovery. You cantt do anyLhing

wiEhouË discovery. Is that eorrect?

MISS STONE: Again, jusE as an order of Procedure

I Co think itt s more aPpropria te , s ince lre are

moving for the entry of a i"onsenË judgrn=nt here to

be heard on the issue.

THE COURT: JusË one sec ond. You vra nEed t o

Ëalk about discovery, and. you also wanE Eo talk

about, or do you noE, abouE the burden of proof?

IvlR. CUI"IMINS : Yes .

THE COURT: And you believe rhac Ehe burden

of proof is on them, righe

}iR. CUMIVIINS : Manifes t IY .

THE COURT: i^IiehouE anY quesEion'

lvlR. CUlllviINS: NuE a doubE at all.
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THE COURT: IE sounds like they sirould go

first. l{haE do you Ehink?

MR. CUI'ßIINS: Yeah,

sLrgges t ion in the rec ord

absoluteLy. There seems co be a

thaE we consider to be a

gros s ly ina ppropria te s Ea EemenE , Eha E iE s omehow

gives this Found.atÍon all of Lhe rights and privileges

ic onc e ma inca ined .

WelI, thaLrs clearly not clie case. As a matter

of facC if you Cake a look aE ehis consent judgment

and decree, Terra's collection of American Art wirr

never exhibited for fifEy years any place other Ehan

Chicågo.

ThaE means concepLs thaE \^,ere discussed that

would really gíve

to the collecEion,

in the c ollec L ion,

some value and

buE Eo those

things like

benefiL, not only

who are inEerested

c ommon t err iE or ia I

oh B€e, this is

pie and moEherhood

v¡iEhouÊ any limitaEion

ma nagement , Eha E ca nt E be done .

To suggest on the record,

jusE greâE and jusË like apple

and the FoundaEion can proceed

is j us E s imply dead lrrong , Judge .

THE COURT: I'm Lrying to figure out whaE--I

wenE Ehrough all of your objections, if what you

70
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wanE co talk abouc is one PorEion of your obj ec t ions ,

t o--ta Lk ab ou tItlL be glad to. BuE if you wanE

response to ny questions abouE what Ehey can do

and what tirey can't do. IdenEify cerLain things,

other than picking uP and moving the entire

coLLecEion out of ILlinois, whaC is it EhaE you êre

saying Ehey are noE going io be able to do?

MR. CUMMINS:

5 means, Itd rike

If you can Lell me what ParagraPh

for aE leasE 50

the Founda E ion

MeEnopoliEan

b e exh Í-b it ed

And if

be enLighcened. IL sEaEes

from the enErY of the order

mainEain and exhibir Ehe

on Ëhe goals and

he creaEed this

more inconsisEenE

could be more

ask Ehem Eo answer

to

years

sha L I

Terra ColLecEion of American Arc in the Chicago

area. That means it ain't going to

any plaee else.

that's not a major inhibiEion on the

vaLue of chis collection and

intenEions of Mr. Terra when

FoundaEionr Hothing could be

wich his inEenEions. Nothing

inconsistent.

THE COURT: LeE me just

EhaE, âs

vie def ine

whaÈ that

Eo what you believe that that means ' Shall

Ehe Terra CoLlection of American Art and

mea ns ?
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MISS STONE: Your llonor, I would be happy Eo

answer Ehe question, and

I need to clarify aL Èhe

cercainly disagree over

I wilL do so--¡- I Ehink

beginning thaE \4¡e

Ëhe burden of proof.

IE is clear here, under Illinois law, there is

a presumpEively valid setElement agreeilent. They

are novr seeking to upseE the settlemenE agreemenE

which Ehey don' E agree with, arguing Ehat it sihould

be seË aside for some sorE of supposed duress or

c oers ion 
^

The law makes iL quite clear Ëhat Lhey have

Eo meeÈ a very high burden of proof and they

musE show by cLear and convincing evidence thaE

there ?Ìa s s ome sorE of wrongf ul or il lega L ac t

which compleEely desÈroyed Ëhe free v¡ill of the

individuals who are alleged Êo have been coerced,

Dr. S Eebb ins and Mrs . Marsha ll.

And we would submiE, your Honor, they simply

cannot or have not met Lhis very hig;r showing.

There is a rea s on why Ehe larr' requ ire s suc h

a high showing. Firsc of all Ëhe law favors

compromise and resolution and it gives presumpEive

va lidity when part ies are ab Ie Eo fina lly resoLve
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Eheir differences and come Eo a meeEing of Ehe minds'

In ad,JiLion, allegations of thesé-_sorEs, coercion,

intimindaEion, seLling ouE your voEe' are very serious,

very pernic ious accusaEions.

Eo ilake Ehese allegations Ehe

And if youtre

have the goods to back them up. ThaE is

burden is so high.

you

vrhy

law says

going

betEe'r

Ehe

Ehe Board

And Y our

Ehac Ehey are

rather than

!ùe rec ognLze

Honor, wê think iEfs quite telling

trying in essence shirk their burden

embraceing it, raEher than saying fes,

vte have a very high sEandard and bY

rneeE it, theY are trYing Eo diverEgoLLy

Lhis

c Lass

we can

Courr by citing to a clearLy inappLicable

action cases, v¡hich have no bearing here'

trie are not in a cLass acEion conEexL' your

I{onor. we are not in a fa irness hearing where we

have to Procect absenEee class members'

We have a siEuation where eleven Board members

have c ome E ogether and CebaEed this f or mot:Ehs

a nd monEhs . And Ehe c ol lec E i-ve w iL L of

is Eo have this agreemenc aPproved.

Now co ansl¡rer collnseLts quesEion more sPecificallY'

Your Honor, You cannoE pick out bits and pieces of
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of Ehis consenE judgment and read them in isolation.

To ,io so really violaEes the enEire spfFit, meaning

and language of the consenL judgment.

Reading the consenE judgment in ies EoEalicy

what does it do? FirsL of aLL iE does obligate

Ehe Founda E ion E o ma inca in ics princ ipLe off ice

and books and records in Iltinois for fifcy year.

It does require that a majority of the directors

be residents of Illinois for 25 years, wich an

ex€eption for

a maj oriLL it

What eLse

the firsL year, or it does need Ëo be

could be fifty fifty.

this consent decree does, iE preserves

freedoms for theand formally recognizes

Foundation. I would like

essentiaL

chey :lre c onca ined in paragra ph 5 a nd in oEher

plcces in the proposed consent judgmenE.

Number t) iE sEates uhe Founiafion has the

righL Eo conduct iEs affairs in accordance wiEh

its arL ic Les and by-Laws,

American Arts through Ehe

Number 2) iE states

regulacor, Dot disgrLtnLled

sEripe, but the FoundaEion

co enumeraEe those. And

inc luding promot ing

U. S. and Abroad.

thac Ehe FoundaEion, not a

members of whateverBoard

has the righE co determine
24
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for iEself how Eo besE achieve irs goals.

3) ic preserves for Ehe FoundaEion the freedom

Eo make granES wherever and to whomevei it So chooses.

4) iE give the FoundaLion Ehe righE to manâge

its of,.rn collecEion as ic pleases. Again, wiLhout

inEerference from outside forces.

Number 5) iL give the Foundation the right

Eo make loans, to acquire works and to deassess

works as iE sees fit.

Number 6) iE specificaLLy give the FoundaLion

Ehe right Ei display arE in Giverny and eLsewhere

in the world in connecEion with special exhibits or

loans for scholarLY use.

Number 7) it give the FoundaEion the right

and freedom to conduct iEs activities aE its

mLts eum in G iverny . And tha t f re ed om E he AG is

spec ifically acknowledging and agreeing co in

this c onsenE j udgment .

Your Honor, I think you have co PuL the

indiv idua I defenda nt t s cha L lenge in Pers Pec t ive .

These individua L def end.ants have deEermÍ-ned tha t

ic is not, in Ëheir judgmenE, in Eheir best

judgmenE to enter inEo chis agreemenE.

As named parties to Ehis lawsuiE Ehey have every
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right Eo s'Ìy

we dontE wanE

chis agreemenE is noE for us and

to part ic ipa te . TheY have

rights as direcEors to

Ehis agreemenE is noE

Foundat i on. They have

a IEo

say in

in Ehe besE

every right

others in

exerc ised Eheir

t he ir j udgrnenE

inEeresE of Ehe

to do Ehat, your Honor. There may be

this courÈroom who agree wiEh Ehem Personally,

that this is not a good deal for Ehe Foundation.

The poinE, your Honor, is thaE these individual

direcËors cannoE novJ come in and cry Eo run

rough shoE over the considered judgmenL, an

exercise of business judgmenE by oLher direcEors

of che Foundation. Thar is not their righE.

THE COURT: The Terra CoLLecLion, can you

define it.

MISS STONE: IE is a collecEion of arts thaE

is non currentLy in existence at both Ëhe Terra

Museum here in Chicago and the museum in Giverny.

And it is Ehat collecEion as iË ebbs and flows over

Ehe years.

THE COURT: And Ehis consenE decree aLLows

Ehe Found.aEion Eo seE up rnLlserms worLdwide if iC

wanLs Eo and Sisplay porEions--Portions, what about
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all of the coLlecEion? can they move Ehe whole thing

to Giverny?

MISS STONE: No, I don'L chink Ehac-Èould be

appropriaue

Leave, take

for Ehe firsE 50 years. TheY cannoE

everyuhing lot sEock and barrel and

move it ouEside of Chicago. But it can conduct

freely its activiEies in GivernY, France and that

includes a very big

c ollec t ion, which is

r is -; 1oa n pr ogram f r om the

ChicaBo, buE which is

THE COURT: How

nor^r. I know iErs a fluid

predominaEeiY disPLaYed in

aLso displayed in GivernY.

b ig is Ehe c o I Lec L ioir r ighc

s omev¡here in the-.e pa Pers

It's hundreds of painEings, is it not?

MISS STONE: It is hundreds. I believe it is

in the neighborhood of 800,

Ëhing. I know it is

and I remember reading it.

though I am

the FoundaEion,

r oughty

s e eking

who is

guidance from an officer of

noE in chis

THE COURT: SO

agreemenE.

about 800 or so Pieces of

arE.

MISS STOIIE: ThaE is c orrec t .

Tl{E COURT: And as long as there is a place to

house if and. take care of it here in Ehe SEate of

Illinois and bring iE back Eo, could it l-oan fifty
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percent of the collection to oEher muL:'eums aE

c erEa in E imes as long

here ?

as every:odY ne\^7 at .thE-

FoundaEion staYs The FoundaEion is a Lot

more Ehan jusE.¿he art collecLion. So as long

iU sEays here fifEy PercenC of iL could be eLsewhere.

MTSS STONE: Your Honor, it's very difficulc

to get inEo a Íinely calibraEed

the sEaEe border

AS

pars ing of how

and how many cannot.many can

I chink

is that

CTOSS

for 50 yea rs

sh ou[d

the spirir and inLent of this a gre emen t

the bulk ofthe collection,

remain, should be made availabLeLhe colLecEion

for viewing here.

But at the same time works of arE from thaË

collection can be shown elsewhere, they can be

housed elsewhere, can be exhibited elsewhere and

can be loaned eLsewhere, buL Ehe bulk of Ehe

collecEion should remain here.

As your Honor points ouE, it is noL jusE

arE thaE Ehis Foundation is abouE. It is also

about educaEion, educaEional programs can cake

pLace elsewhere. This FoundaEion is aLso about

grant making to encoureEe schoLarships in American

arE.
1,ií-
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THE COURT: So I Eake it that this means, as

I read it, means a large portion of the coLlerc-tion

could go like, Iou know r¡re get the Monet exhibition

here or Renior or someching here, a Large portion

of iE could be a moving collection and go Eo

museums all over the world. And I would assume even

as much as a half as long as iEs coming back here.

There is noLh'l nB in this one way or the

other. I mean this is oPen to inLerpretaLion in Ehe

future, is iE noE?

IvfR. PERKINS : Fr om the A E t or ney Ge nera I I s

standpoint we think of iE as based here. Based

here d.oesntE rnean itts always here. It means iErs

loaned out from here. It could be on Ehe road foc

years.

Many Limes museums Erade pieces. Terra rnighE

be exhibiting pieces from other Museums- The

AtËorney GeneraL of IlIinois recognizes that. There

may be at sorne Eimes only a litcle bit r'¿ill

physically be in Illinois at â poinL in Eime, Ehe

Board dec iding thaE it had fí ve exhib ics across

Ehe world.

l,/e are noE saying Ehât it is proi-ribited from
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doing thaE. I'i- are saying however based here.

I.ts under the control of Ehe Board here. And

T¡re leave it Lo Ehe Board to work under thaC direcEion.

These remarks are here. I cantt speak fot whaE a

Board wilL do <Iotrn the roaci. It is our hope that

Ëhey will make appropriate d'ecisions.

The whote agreement was premised on the idea

rhar chis Board will go forth and do whaE ie thinks

it can under the arLicles and under ihe terms of

this agreerneni to act pretty freeLy withouE much

interference from the State.

THE COURT: Leave iE to Ehe Board to make thaL

d.ecision is that youtre saying, Mr. Perkins' So

it I s rea LIy up to the Board 1: o r;lake Ehose dec is ions .

An<i I would assume that this matter wouLd onLy

come back to Ehis Court 9r some future Court sitting

here, if something really outrageous happened'

In oEher words, if B0 percent of the coLlection

goc puE und.er some kind of agreemenE for 40 years

ouEside of Ëhe State of IlLinois, someEhing that

was clearly a violation of this agreement. other

than that we're not doing things very much

dif f erent than what ll'¡as d.one bef ore. The FoundaEion

-89-
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can preËty much run ifs affairs the way it has'

I'IISS STONE: Tha t I s true . IEt s a very imporea nC

and I Ehink iE Ers up one of the main arguments

EhaE the objectors are making. They are arguing

EhaE this consenË decree iS, Lo use their wort1,

anrirheticaL Eo Ehe mí-ssion of Ehe FoundaEion.

What i-s the mis s ion of the Founda t ion ? The mis s ion

of Ehe FoundaEion is very broadLy staCed charitable

and educa E iona L purposes , inc Luding ii- lustrat ive

purposes such things as promoting appreciation

of American arE Eo the growing arE uublic, running

museums and schools both in Ehe U.S. and Abroad'

Entering into Ehis consenL decree is not

anE iEhet ical Eo that. This consent decree allows

the museum in Giverny, it allows the loaning of

arL rhrough Ehe U.

WhaE would be

in l;ith a consenL

S. and abroad.

a nE ithe t ica I is if vre came

decree

burn Ehe painEings. This

This is somerhing under

saying ere are going co

is noE antithetical.

the descreEion and the

Direc tors in its e:t-erc isepurview of

and use of

the Board of

business ;uC¡1nent.

THE COURT: l^/hat abouE the argumenL that has been
24
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made by the defendanEs

parEner, and I assume

paEnershiP, with out of

the Founda E ion ha s los E

its bargaining chips. IE I s

a:.e stuck here in Illinois

besE deal.

MISS STONE: ThAt iS

thaE by noL being free Eo

t ha t mea ns I ike a Perma ¡re n t

sta Ee orga niza E ions , lha E

iEs bidding position, losE

essentiaLly saying vie

so we didn't get Ehe

certainly a consideration

cerEainly a consideration

durl.ng this liEigat ion

Lhe FoundaËion Perceived

T¡Jas Erying to do. However

Ëhat the Board members

get some sort of

c ost ing chis

for Ehis Board. That v¿as

thaE prompEed Ehis Board

Eo vigorousty opPose what

what the ALtorney GeneraL

Eha L is one cons idera t ion

around this courLroom todaY to

idea .,f whac this LiEigaEion is

Foundation.

have struggled wiEh.

AnoEher consideration the Board members have

s trugg Led w ith

pay Lawyers in

is Ehe .hemorrhag ing of moneY c o

this case. You mereLY need Eo look

Another consideration is the tarnishing of

the Foundation's repuEation from being in Ehe

ner.rspaper every day.
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AnoEher consideraüion is the disEracEion of

Ehe folks from maEEers of art to matters of

liEigation. TL:ese

Board of DirecEors

have weighed them

assessed different

are aiI maEËers which the

have weighed. And each of them

in different mannérs, and each of them

I may come ouE differenclY on

Ehese c ons idera E ions .

thaE ques E ion, Judge .

We ate not electedYou may c ome oLlE dif f erent LY.

directors of this Board.

And what the

r ec og nLze is tha L

it doesntt'r:lave to

va Lues t o

individuaL defendanEs faiL to

ic doesn'E have to be coerc ion,

be fraud, it doesn'c have Eo be

day.

that inclividuaL direcEors acted

legitmateLY, êcËing in good faich

different conclusion, jusE as l"lrs '

solneone

differenE Place,

aE the end of the

It could be

hones E Ly, ac E ing

simply come to a

selling ouE their voEe to come out in a

Eo come to an aLternative conclusion

Terra and Dr. Tucker and Mr. Simpson did'

It doesntE have Eo be that Dr' Stebbins and

Dr. MarshaIL sold out their soul Lo get this deal

Tt{E COURT: Does the Foundation vranE to say
!1

done.

ot
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anyEhing eLse in support of the aPProval.

l"lISS STONE: Yes , wê wou ld, your Honor -

l"lR. CUtvMIN{i: Judge, there ha s been a Long

soliloquy here. PIay I just observe something?

THE COURT: Yes, sir.

iYR. CUMMINS : Wha c ha s j us E

,is absoLuEely contradicEed by Ehe

I asked a simple question. I said

Courtney for two

youtre going Eo

They beEter

THE C OURT :

years vioLates this

c oming in

Ianguage of

been discussed

p La in Ia ngua ge .

th is

says the Terra CoLlecEion of American

La ngua g e

Art shall

be exhibiEed in the Chicago MetropoLiËan area.

And if you dontt think, Judge, that Ëwo years

from nol¡r if \ire geE another afcorney General who

decides Ehat sending fifcy percent of the arL to

have people

change the

agreemenE then

here.

paragraph 5.

f Lf.t.y pe rc e ntI donft Ehink sending

of Ehis collecEion violaEes this agreement.

MR. CUMI'IINS: tleLL then Letrs say Ehat'

TI{E COURT: AEtorney GeneraL, do you Ehink

sending fifEy percenE of Ehe collection Eo Courtney

f or cvro years, knowing iEts going Eo come back

here vioLates Ehis agreemenE?

93 -
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I"fR. PERKINS: I don't Ehink so, Judge'

I"iR. CUI,IMINS : HOw many Permea t ions do vre have --..--

to go through to clarify this agreement?

THE COURT: ThaE's what you have--LhaËrs why

I'm having chis on-Ehe-record discussion to

inEerpreE Some of Ehese issues today. I don'E See

Ehis as a opPresive i;eeking or keeping of chis

art as seE forth in Ehe objecEions.

MR. CUIßÍ INS: If you don' t interpret Ehe

Language literaLty I guess thaErs righc, Judge '

BuE the language ought' to be clarified, in the

c onsenE j udgmenr .

The parLies have agreed to this'

wrong, the A¡torneY GeneraL, Ehe

Ehe Found^aE ion, Ëhe ones that have

THE C OURT :

Tell me if I'm

pLaint iffs and

agreed Lo this

doesntE mean thaE

vJhy iE says rô7e

the c ollec t ion,

has Eo at alt Eimes sEaY in Lhe SLate

physically for the nexE 53 Years.

MISS STONE: Thatrs correct ' Your

are saying on che record that Ëhis

even the bulk of the collection

OT LLTINO].S

Honor. Ti:at I s

can manage the collection, Loan

erì.r¡i-bit the collec Eion.

MR. QUINLAN: Your Honor, r¡re believe it has to be
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based in Chicâ8o, the books and records here. It

is an ILlinois corporaEí-on, subject to the laws

in Itlinois. That means iE cantE c Lose the foundation

here. IL cantE c lose the exhib it ilere. C-ntC c. lose

the museum and have noEhing of the arc to be

shown. So when you say exhibics the art must

be exhibiEed here.

BuL it is clear thaE every museum Lhat operates

here in Ehe State of Illinois sends

Ehe world to di-fferenE

dif f erent occasions. Inle

Eheir art around

var ieCy of

not suggesting

agenda Ëo

pLaces on a

sureLy are

is not ourEhaE doesn'c happen.

prohibiL that.

THE COURT: Is

youtre concerned

MR. CUMMINS :

wiEh Ehese folks,

$ira nda vrar n ing s

has Ehis kind of

IT

Ehere a nu ther examP le , Iufr . Cummin s ,

about.

Judge, I wasnt t in tl-ie room

but I would have given them

noL to execute Ehe documenL that

LiLera L, exPress Prohib it ion

because !ùe can sit here all day and suggest well

Lhey can do this and

BuE yoLl asked a

they can do Ehat.

pointed ques t ion , vrltat about

Franee for a Period ofmoving the whole exhibit Eo
24
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Eime. Oh, cantE do EhaE, thal wouldntE be right'

You suggested, well Ehere is this inhibiCion with

respect to ParEnerl-lg wiEh ouEsEanding

the C our t ney a nd. Ehe I^/h it ney . Oh, ca nt

Now I den't beLieve thaE somebodY

museums,

t do that.

is going to

stand up here and ErY Eo

say iEs liceraL meaning

exac E ly whaE vletre hear ing .

we

say

defend chis language and

is meaningtess. Ar:d tl-raErs

THE COURT:

maybe Itm rvrong,

being asked to sign it is

rreans lhat Ehis coLlection

thaE this PrettY muci-^

v,ay ic always has been with

can be operated in the

the excePEion that the

cannot PermanenELY be

housed ouE of the state"
enE irety of Ehe c oLLec t ion

moved out of Èhe staEe and

rylR. CUMMINS: I'lhy don't !Ùe say thaE then?

MISS STONE: ThaE is correct' your Honor' And

in add it ion Ehere is the res i-dency requ irement a s

welL

I believe thaE ruhaE !ùas agreed to here,

buE I'm inEerPreting this as if I'm

Your Honor, Ehe oh.jectors keep saying why dontt

Eh is . trrlha E I wou Idday rhis, rohy don'c we saY

in response is why dontË they read Ehe enEire

documenE. They Iike to focus again only on one

-96-
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senLence in Ehe top of paragraph 5. I would say

read the entirety

read paragraph 4.

of paragraph 5. I would say

I wo'¿ld ssy read the oth.ei:

paragraphs in

Ehe

this documenE, which Go indeed

fundamental freedoms and independencepre s erve

for chis

t"IR.

FoundaEion and for the Terra ivlues¡Jm.

QUINLAI\: Your Honor , I w il I say we are

Ehe parLies who participaLed in this

that took place aC the time EhaE

They nÊver ra is ed a ny ques t ions .

E here \¡ras a nything !ùrong w ith Ehe

anything eLse.

THE COURT: These quesEions

at the Board meeEing.

l"IR. QUINLAN: Nut by Ehem.

very hearing

r¡Jas adopted.

never suggested

were not raised

Ehis

They

terms. They

never suggested they didntt understand Ehe terms.

They voted no. But

Ehere . ThaL 's a ll

they parË ic ipa Eed. They I^l ef e

youtre entitled to get.

have a problemThey participated. They

with whac vJas aaid and Ehey

d idn' t

voLed Do, never suggesEing

Nobody had any kind

of disagreement as Lo what was inLended. Surely

we ali have given you our consencs here. Everybody

is in agreemenÈ on our side in te=ms ç'F what vre

_97 _
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beLieves this means. IE reads as ir reads. IErs

a clear document.

Thacf s Ehe reason you retain jurisdir:tion. Itrs

this Court who makes those inLerPreEations. IE is

Ehis Court thaL c onsisEenELy rules in a vJay Ehac

furEhers Ehe inEerest of the parEies in the sense

of what r^7as inLended and what was meanE.

Sure rre can read this in a lot of differenE

ways, w€ can rewr.ite iE in suggested dif f erent

ways. Their people never sLlggested EhaE. Their

people did noE

merely chose Eo

parEicipaEe in

:]HE C OURT:

do any of those kind of Lhings and

go against ic. TheY chose noË to

the agreement.

Let me hesr from Mr. Perkins on

this and Ehen vre can move on and lvfiss Stone can

f inish and Ehen vle can hear f rom Ehe ob jec Eors '

MR. PERKINS: Judge, with regard to everything

thaË has been said abouc uhis equitably wiiL be

handled, how this collection wilt be managed, how

ic wi_LL be based here, I Ehink Ehe court has made

remarks Ëhat reflecE our beLief of whaE is going

Ëo happen in Ehe future. ic will be based it' It

r¡ilL move around. The majoriE.l'. of the collection

could be gone at one point in time based on what

-98- 16di-003676
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hrhat ürouId be reasonable accomodations as Eo how

Ehe art world deals v¡ith Ehis kind of ârt.

In addition these terms didn'c come about in

a vacuutir, 'g=vên El'louEh they werentE discussed at

parE icu Lar Board rneeE ing . There have t¡een longa

mediaEion sessions. There have been discussions

among

about

counsel as to issues with regard to whether

resErict ions, wheEher ic

or fifcy years issue, the

Looking at.

operate as

collection

what \de placed here

here in Chicago for fifEy

Tha E t.,as

together. IE's

CourE reta ins

Ehe spirit

iE had operated in the Pasi wiEh its

with Ehe least resErictions, buE for

thaE basically it's based

Lhe Language, what r¡/as going to be the

was going Eo be in PerPetuitY

very la ngua ge tha t !ve're

This ¿sssÈ¡r:t come abouL in one day. This has

been discussed over several months time period

with people working on thaE Language Eo tty to

make ir :lear that the Foundation wouLd be free to

)/ears,

on which

hopefuLly forever

this r¡Jâs !J ut

Th isan equitabLe consideraEion.

jurisdiction. If iL çoITIês ba¿lc

bef ore Ehis Court your I{onor, or Ehose who come

after your Honor, and vre nave this record now.
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That makes c Lear what the AEtorney Genera I believes

it Eo mean, what the plaintiffs believe it Eo

th is

mea n,

Lrp to

over iLs shoulder

aboue lloanf.ng its

you see shuËtereC

and sec ond guess ing its dec is ion

coLlection around the worlci, utrless

its museum here and there is

whac the FoundaEion expeLEs ir to mean.

BuE at tiris poinc \^?e are pretty clear thac

FoundaEion is free Eo do whaü iE's been doing

Lhis point in Eime.

THE COURT: And you're not going to be looking

no place for it to come back to, righc?

MR. PERKINS: Your Honor, Ehere are 25,000

c hariL ies in Il linois and \¿etre very busy . [r/e're

hoping rhe ner¡, Board will Eake care of this. hle

donti have any intention of monitering this.

THE COURT: l"liss Stone, did you have anything

you saidelse you rvanE to say in supporE? I knov¡

you don t E think itts your burcien.

i"i ISS STONE : Ye s . I unders ta nd , bu t LN

of the objecEions I do feel !ùe need co have

L ight

t iie

opPortuniËy to make a few staLemenLs for the record.

First, your Honor, it is important to acknowledge

whaL is not in dispute irere. Ic is not dis puted tllaE

- i-00 -
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corporate formaliEies were adhered to, thai

notice rôras given, thac the meeting \^ras properLy

cond.ucEed, A f OrUm Was presenE, debace wâ.s heLd

Ehe Propose'd Langague rntas distributed to aLl

direcCors bef.orehanci. Any direcüor who wanted Co

,rrake hi-m or herself ¿vailabLe Lo parEicipate in

the meeLing !,Ias there and had an opPorEunity to

vot e. A voEe lrras held.

And, six Eo tvro, the maj ority of the Board said

Ehey wanLed to d.o this. Now in tight of this actual

presumEively . va lid agreemenl, between the Foundat ion

the Actorney General and the plaintiff s, the d'efeirdants

are now Erying to LlpseE Lhe agreemenË by mounting

a varieiy of scaÈtershoË or argumenLs.

to address

And I w ould

like Lo have the opportunitY

theyrre s er ious iharges which have

been mad.e against some individual directors that
Ëhese because

each of

read her PaPers' I know

thaE. But I do need to

to Ehe coercion argurnenE'

require res ponse "

I know Your Honor has

youtre very diligent about

addres s Eh is .

FirsE, wiEh regard

Wha c the ob j ec t or s r.'oL1 l-d pr ove b y ': Leår a nd

AEtorneY Genera L took

hA',t e I O

convinc ing evidence is chat Ehe

L0r-
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took sorûe unlawf ul ac E ion, which as a matter of fact

cause<l Dr. SEebbins and. Dr. MarshaLL to iose their

free wiIl, Lo become mere handmaidens of the AtEo'rney

GeneraI, to voi-e his bidding.

TheyhavenoEcomeuPwiEhanythingnearthe

required evidence Eo meeE this burden. NoE even

cLose.

As a SenerâI ProPosicion, your Honor, there

is noEhing \¡irong in and of itself wiLh any party'

Ehat would inc lude the AtEorney GeneraI, deciding

t o add addiE iona I part ies E o Ëhe ir plead ings '

NowtheFound'aEionhasaLwaysdeniedEhat

there t\ras any meriL whaEsoever to any proposed

c La im aga insE Dr. sEebb ins . The FoundaL ion would

have moved Eo dismiss iL or Dr. Stebbins' ovrn

aEEOrney would have d.one Ehac. BuE in and of iEself

EhaE !üas noL an action by Ehe Ac torne;z Genera l.

The d.efend.ants would have to show t:haE Lhât

acEion in and of iEself \^ras d.one to intimidate

rather than for some oEher reâson.

AIso as a generaL proPosirion there is noLhing

in and of itself wrong wiEh the AEtorney General

deciding Eo issue an adminiscraEive subpoena

-L02 '
16di-003680



1

3

4

I

9

5

6

7

20

')')

!
!

10

1t

t2

13

l4

l5

l6

l7

l8

t9

2t

23

Co some enElEy. Again Ehe AEtorney General dec ided

Ehere is no basis for any fu'¡ti:er investigation

inEo Ehe ILlinois Academy. But again iErs the

defendanEs thaC would have to show that Ehere I^ras

no good. fa ith bas is f or lvlr. Perkinst act ions

and thaE he was doing chis just to intimidate

Dr. Marsha ll.

have to show EhaE in fact Dr. SEebbins

w il t vJas overc oiÌI€ . And there is just no Ehere there Lo

just dontt have the goods.pa ra phra s e

First

Yogi Berra. They

of alL, theY point to Ehe facE that

Dr. l'iarsha ll and Dr. Stebb ins voEed in f avor of

the settlement. That in and of itseLf is not iIleSal,

iEts not rrnlawful. The objectors dontt challenge

the voËes of Mrs . Da ley or I{artman . There is noLhing

That is noE aLl theY would

is where they really falL down

in and of itself wrong wiEh

no. And there could be many

have to show. l.lere

on the task. They

and Dr. Marsha Il' s

r,¡ ou Ld dec ide it

and get back to

a pprec ia E ion.

TI{E C OURT :

voting Yes instead of

reasons why a direc tor

to resoLve Ehis f.itigation

of promot ing arL

makes sense

the business

Excuse me one momenc. You keep saying
?4
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Eha E Ehey ha ven t t shown . tn/eI L part of wha E they

wanE io be able Eo do is be able to show And

parE of what they r¡rant to be eble to do is get

disc overy. And yoLr have sa id chey haventL shown

tha Ë the AE t orney Genera I d idn ' t ha ve

f a iEh basis f or looliing into Illinois

a good

Sc ienc e and

Mach Academy.

Well, how can

MISS STONE: We ll

t!,Jo questions you have

They haven't shown

Ehey show, if they

even made the

this case at

anything else.

dont t get disc overy ?

I think there are really

to ask yourself , your Honor.

Ehreshr\old showing necessary

Ehis poinE in the face of

Have Ehey

to reoPen

an agreed

whirlwind

And

seEElemenL and üake us off on another

of d isc overy.

the second quesEion you have to ask is

whaE would the possible outcome of Ëhat be? What

could Ehey possibty hope to achieve by that?

You have the AEtorney General who saE for

an interviet¡ f.or Ewo and a haLf hours answering

questions. You have Dr. Stebbins and Dr. lvlarshalI

who gave tesEimony who made sEatements aE the

Board meeEing thaE spec if ica lly addresses Elìat

issue. They said vJe voEed our consc íene e. [^le vJere

noE c oerced. They addressed this quest ion.

r04 -
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We indicaEed Eo counseL thaÈ although your

Honor had noE ordered Dr. Stebbins and Dr. IufarshaLl

to sit for deposiEions yêt, counseL should be

avrare EhaE Dr. Stebbins would give the sarne

EesLimony aC a deposition thaE he Save at Ehe

Board meeting. So what

the end of the day?

[.le go t hr ough th is

would you end up wiEh aE

discovery and once again

you have a siEuation where you have Dr. Stebbins

and Dr. Marshall saying vre vehemently deny

rde sold ouE che FoundaEion. h'etre insulEed

th¿rE accusation. l.Ie voted ou.r conscience.

have Dr. Tucker saying well I don'E really

them. Thatrs not enough to meeE a clear and

c onvinc ing burden.

THE COURT: During the mediation

e i-:r independent Board members, and by

everyb ody bul- the t\^to pla int if f s a nd

main defendanEs, were represenLed by

lvlISS STONE: By the Founda E ion' s

tha t

by

And you

believe

So what are r¡re doing? IE would be an exercise

in fut il ity .

Pr oc Ês s the

Lhat I mean

Ëhe three

counsel?

counsel.

They all irad an

-r05 -
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talk to at any tirne, Eo wriEe letters to you, to

send proposals, to discuss with you any problems

or any reservaEions thaE they had?

MISS STONE: uorrec E .

THE COURT: And aL Ehe Eime of the meeting,

if I remember correctly from listening to the cape

and reading iE, you rdere present with Miss lvlarshall

in Ehe room throughout Ehe whole meet ing rvhich she

chaired?

MISS STONE: CorrecL.

THE COURT: lJho vras with .Dr. Stebb ins ?

IvIISS STONE: Dr. SEebbins was calling in, I

believe.

THE COURT: He was calling in from Boston and

he $ias by himself ?

i{ISS STONE: I can'E recall, but I beLieve

thaErs corrêuL, your Honor.

THE COURT: BUE I Eake iE thaE--

MISS STONE: Mr. Carlson was presenË at the

Foundation headquarLers and several of Èhe directors

were persenE there.

THE COURT: You had plenty of opporEuniEy to

discuss with Dr. SEebbins before and afEer the

entire issue of he didn't need to voEe for Ehis?

.r06 - 16di-003684
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MISS STOI'IE: You're right. Your Honor, wiEhouE

in any vray waiving atËorney c Lient privilege, your

Honor should assume Ehat all of the directors

when represented i^reÍe advised of Eheir f.iduc iary

duE ies .

THE ,C OUR.T: I kn ow Eha t Ëhey r¡ier e a dv is ed

aE Ehe meeting. I know Ehat chey vrere sPecifically

told by Mr. Heatwall (phonetic spelling) if I

Ehat even thoughremember ChaE one correcüly,

Ehey had made Ehis agreemenL aE Ehe mediaLion

session, if they

it freely and in

should abstain or

}lISS STONE:

THE COURT:

were talking abouE

Nf ISS STONE: I

would need Eo prove

didn'e feel thaË chey could vote

tight of everyEhing eLse, Ehey

voLe no.

Correc t .

Itm sorry, I inEerruPted You, You

was talking about whaÈ theY

and what they I re pointing co

thac Dr. SEebbins

SO ine IoquenL lY

the fac L

Eo try Lo supporE their coercion case, oE their

specuLacive coercion case

They try to make Ehe argLtment

and Dr. I'Iarshall ftipped, as EheY

phrase it. Your Honor, thaE ignores

_r07 _
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Ehe reality that Dr. Stebbins and iir. Ivtarshall

have always been on Ehe Board. Borh sides of

chis baEELe of Ehe FoundaEion have Eried at

certain times to adopt, in parEicuLar Dr. Niarshall.

And she has resisted chose efforts.

AL Lhe Board meeting Dr. Scebbins in Particular

talked about how there \^Jere many maLËers he disagreed

with Dr. Tucker about, including Ehe Location of

tire ìluseum.

THE COURT: Isn't he the one who said when he

got Eo the meeLing on SepEember 25th thaE he

Lhought that everybody should resign?

MISS STONE: Correct.

THE COURT: And thaL he aLways believed thaL

the colLecEion and Ehe Foundation should sEay

in C hic agol.

I'f ISS STONE: Yes. And he is an art historian

who has reasons to believe it would be most

advanEagaous for the coLlection Lo be coupled

wiEh the collection here in Chicago.

In addiLion Dr. Marshall has always been Eeutral.

in fact your Honor at one hearing you yourself

remarked thaC afCer reading the minutee you thou¿irt

she was Ehe most neutraL of anYone.
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THE COURT: I \^ranEed her on the s pec ia I
I it iga t ion c ommit tee.

TV{ IS S

THE

IVI IS S

Ehey Lefe

of neuEraiiEy and

On Ehe face

STONE: I undersEand.

COURT: She didn'r want f-o be on it.

are

n13r_ory

STONE: That is correcE. So whaE

wich in the face of Ehese, chis

inde pende nc e by t hos e Er^r o d irec t ors ?

of their sEaEements, which we read

Èime,

rr l1

out. They sold this FoundaEion

d oes nt t go tha t far . He ta lks

Eo yo'r lasE

briefs, and

river. He

wirich everybody quoted in the

not read them again to Iou, but

voL ing ourwhich you know where they said wetre

c onsc ience, tretre vot ing freely, we are not vot ine

for any exLraneous reasons, wê are noË selling out

Eo this Foundation. we are ad.hering to our f iduc íary

duty and this is how we voEe.

Whac are Ehey left v¡iEh in Ehe face of that?

They are left wiEh one or Ëvro affidavits from

Dr. Tucker. He

feeling aboul

says you'.know I dontE have a good

thaE. I jusË dor,rE really believe

Ëi-iem. And he doesn't even really come out and say

down the

about

they sold

how it \^ras inconsistenL with prior positions. 3ut

¡l

24
-r09 -
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even if he beLieves Ëhat, Ehat is j:ilL only his

subjecEive betief. And that comes no where near

clear and convincing evidence, affirmaEive concrete

ev idence, t'-ra t they have '-: o PresenE '

And I think it bears saying' your Honor, ftndamenEally

whaE ís being PortraYed bY the objecEors, this notion

iviarshall could somehowthaE Dr. Stebbins and Dr.

be brow beaten, intimidated, c-owed, cowerd Eo

Lrse Eheir word, bY

peopl-e are, as Your

the AEEorney GeneraI. These

Honor as remarked in the past,

pe op levery intetligent, well

who had the benef ic of

p¡:oceSS. Dr.

not Ehat that

is aff iL iated

educated, soPhisicated

c orr ns e L Ëhr oughouE this

SEebbins is a Harvard educated Lawyer,

means anyt,hing in and of iEself , who

wiEh the --Dr. lfarshalL is a PHD,

To think LhaE theY wouldpresidenE of an

s omehow b e br ow

ge nera I

but iErs

to Cneir

Ehat they

academy.

beaten by some assis'tanE aÇøorneY

is reaLly--with alL d.ue resPect to Mr. Perkins,

reaLly an insuLt to their integrity and

repuEation in Ehe community Lo indicate

c ould s o eas iLY be b ought .

AnrJ yoLtr Honor, I Ehinic in es senc e r'¡hat ir boiLs

dov¡n to is youtve got Dr. Tucker and lulrs. Terra and

24

-r:0-
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Sena:or Simpson sayL-ng, dontt believe them, Ehey

sold ort, they're tying, they're trying to cover up,

believe us. Thacrs not enough. Further discovery

w ill not help them prove Ëheir ca se. rlnd I think

!'ie should put en end Eo i:.

Let me ad.d.ress a few other aliegations Ehey

theytre making as a vray to try to upset this

seEtLemenE agreement. They use chis notion of

conflict of inEerest, which is realLy I think an

inappropriate noEion irere.

THE COURT: Did you geE rheir Laresr fiting?

It cane about a ira Lf hour bef ore, it¡s a sev€n

page document and Lhey address Lhe conflict again

in that. And I di.ln'c mention that I received Lhat"

And I did review thar.

l{ISS STONE: I don't bel ieve they had leave

to f iLe that brief . t'Ie T.'€rentL expecEing that brief .

We did try to review ic quickly and I will try ro

respond to that as well.

In supporE of their uonflict of interest

argument Ehey are saying thet s ornehow thaL Dr.

SLebbins and Dr. irÍarshail shouldn'i have voLed

because they were conf licted. But the IIlirrois

Not for Frofic CorporaEion AcE has a very specifit.

-llt- 16di-003689
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secEion deaLing with conflict of inËerest. It

specificaLLy addresses Ehis. And iE says how

::û:i know if Lhere is a conf lict? You look

lo see whether Ehe director who is voting is

a direcE or indirect parEy to the transaction

at issue, Ehat's being discussed,

And itis clear they are not direct parties.

They didn't sign in thei:: índividuaL capacity

this consent decree. They wererS't individually

named in this liEigation. So rhey weren'È parLies

direct. And they ere noE ii-,rclirect parcies becauee

Illinois iVoE For Profit Corporation Act says

you irave to have a. naterial, f ir:anc ial interest

in the proposed LransacEion. You have to have

an interest in the other en::ty lhat's a party

t o the tra nsac t ion, in ord.er t o ha ve th is indirec E

conflicE.

THE COURT: ihey say as a maEcer of law thatrs

úrrong , :r, t iie ir res ponse .

MISS STONE: They do Ëwo things. FirsE they

eiEe to inapplicable For ProfiL CorporaEion law.

Thatrs noE relevani: l:ere. And I think they sort of

acknowLei¿e that in their reply bcief when they

LLz -
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say r^reLI let's look at Ehe IlLinois Not For Prof it

CorporaEion Act if we've goE to, but we can

sEretch Ehe meaning of Ehet, wê can sorc of

pervert Lhe language of Che statute to try Eo

wiggle out case in chere. I^lelt they are really

sEretching it beyond aIl apPropriate bounds.

If you were Eo accept their argumenE, any

setLlemer¡t t,'ouLd be'-rit for grabs and no one couLd

vote on it because in very many litigaEion cases

involving corporations there are poEentiaL claims

against

there.

So

argument

various direcEors Ehat are fLoating out

Eheir argumenl, an incrediblY over

would be to lead to very difficult

Pa s s r_ve

and

iLlogicaL consequences. And itrs just not the plain

language of the sEatute.

S o we v¡ould argue tha t they are c it ing you

inapplical¡l-e law or misciting and misapplying the

governing law.

The fact is here that there !'7as no conflict

of interest thatDr. Stebbins or Dr. Ivlarshall had.

Their nexE cha llenge, your Honor, is to

Ehe allegedly improper actions of the Attorney General.
-À
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And, whatts wrong wiEh Eheir analysis here is Ehat

they go so far chen they stop. They miss a crucial

step. They say Ehe Autorney General acEed inrproperly

Eherefore this agreemenE has Eo be viEiated'

lrle I i under the Law of c oerc ion wha t the

AEEorney GeneraI atlegedly did had Eo have had

an actual affect on Dr. Stebbins and Dr. Marshall.

It had to have actually overcome their free will.

Youtve heard them on Èhe taPe no\¡J, your Honor,

youtve read Ehe transcripË. Their free will was noE

overcome. In fact at Ehe tlth hour aL Ëhe meeEing

iEseLf Dr. MarshatL said, weLL if you aLl iaalie

this new:ëonEemplaEed. change to this resolution

I'm not going Co vore for this" The deal of off.

You need. my vote and I am not going to go along

with thar and. this whole thing might bLow up'

See you Later and wetre

She was noE acting

victim who was

was exerc is ing

she always did.

In fac t if

back in litigation-

like a cowed intimidated

of Ehe AttorneY General' She

wilL vigorousLY, Ehe waY

fea rfu I

her free

wiEhou: geEting inEo the

Lf your Honor.wiI-l'I oak' at

-rl4-
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s ome of E i.re let E ers pres ented t o your Honor , you

witl see tiraE rnâny of Dr. Nfarstrallts proposals

were in fac t inc orporaEed in Eb.e. f ina I end produc E .

He hras a vigorous campa igner, a vigorous partic ipant

in Lhis deba re, so r¡ras Dr. SLebb ins . They were

not int imida ted r guâking v ic t ims irere of the

At c orney Genera I .

FinalIy, your Honor, I nave already alluded

somewhaE to wiry their aLltitheEical argument to ti-re

besC inEerest of Etre Foundat ion argumenL doesn't

wash.

WhaE they

rec ogn ize that

faiLh and can

have realIy done

oLiler directors

allow the

here is fail to

c€lfl ac L in good

c onc Lus ion.

the case--well

to be only the

come Lo an opposiËe

I think Ehe centraL irony in

Lhere are several--one is iE seems

FoundaEion who is always c.oming before you and

Foundation Eo besaying you know whaL,

a FoundaEion, respecE our inEegrity, respect our

independence. Dontc alLow yourself Eo be used by

disgrunEled detractors on either side of the poLiLicaI

fence here to use you. Let Ehe wiIL of tÌre majority

speak for this Foundation and respect thaL.

Ttrere is an irony that ivfr. Brrntfock and

-r15 - 16di-003693
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tvir. Gidv iEz have reaped a nd s owed they are not

reaping Ehrough this atcack from the obj ectors.

There is anoEher

irony is that maYbe

from the obj ec Eors'

been a trusE. This

irony here, Your Honor.

would have been better

The

yesterday

a public

set uP a trust

, New York, Boston

seE uP â. noE

Board of Directors.

ir
perspective if this thing had

is noc a Erust desPiEe v¡hac Ehe

AËtorney General says, and éespite what the

AEüorney Ger¡era I saYs as

afÈernoon in his fiLing,

for profit corPoration that

He set uP a charEer and said

recenEly as

chis is noE

charitabLe trusE, whacever that term suPPosedLy

means.

This is, Dan Terra, if he had

to exhibit arL in I'IashingEon, D

and Ciricago for time immemoriaL

(-

had a

that may have been

better from Ehe Perspective of Ehe objectors' But

he did not do Eirat. tlhaE he did he

Ehis is r-'uur broad

mission, chis is your broad constitution' You as

directors are nor¡J impowered to make decisions

abouL v¡hac is in the best interest of tiris Foundation

going forward.

And therefore Ehe d.irectors can, in their

-u_5 -
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r.iisdon, in tireir exercise of best judgment, decide

whaC is in the besE interesC of the Foundation. IE

is not imperative, iE is noE absoluEe, it is not

a mandaEe from a granEor of some crust thac this

arE be shown in D.C., or \lerv York. The Board

of DirecEors has this degree of. independence.

I ti:rirk in uon(l-usion, your Honor, I vrould

simplT say this is â case, reaLLy these are cI^7o

cases against the Foundation wtrich have been pending

notli f or about ien months . l.Ie've been Ehrough f ive

months of mediation. IE has been a vexy exPensive

process for the FoundaEion. the majority of the

directors have spoken. They want to PuE ân end

to Ehis. They think rir¡-s is indeed in the best

interest of the Foundation. The Board has spoken.

The Board should be heeded.

t"fR. QUINLAN. Your Honor, iust a c:oupLe of

things.. I Lhink v¡hat !ùe have here is å premåture

attack on tire consenE decree by the objectors. FirsE

of all v,retre irere today to ask your Honor to sign

thaE consent decree. And whet's at issue here in

your s ign ing the c onsent decree is whetirer or not

this is an agieement of che parEies and tire terms

are properly uef Lected in the a8-ceeilent.
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It I s und is puted c he par E ies ha ve e nEered

into this and these terms are the terms thac

were intended.

THE COURT: You lost me for a second. You

say iErs premåEure. Are you saying the Procedure

is it should be signed?

lvlR. QUII{LAI*Ì: Yes .

THE COURT: The case should be dismissed, Ehey

shouLd be denied discovery, they should be denied

leave to f ile any pieadings , case is over. tr.Ie

have a consent decree. And then what is the next

step?

ivIR.. QUINLAN: The next step wouLd be a 2-L4OL

Ëo chalLenge the consent decree, your Honor, ofl

the basis that coercion i-ook place. I think

what counsel has deraonsErated here is Ehere is no

basis even for EhaE alLegaË ion of coerc ion.

I^Iha E lve tre ta lking ab ouc here rea I Ly is a

presentation

wheEher the

or enter the

by you as to

and whether

to you a seLtlenent. And EhaL seEtlemenÈ

Court shouLd sign ËhaE setElemenE

a n agxeement

order only requires a

v¡hether or not this is

deEermination

or not chis reflecEs Ehe terms of

!+ Ehe agreement.

-ll8- 16di-003696
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THE COURT: hlhere do you come uP with this

2-L40L'? And the reason that I ask that is I

looked ac all Lheir cases and Eheytre preEty much

class action Eype things. And theytre Pretty much

siEuaEion where, yorJ know, youtve goE one of

Ehese pub I ic hearings like we trave aLl the time

class settlemenE. And itrs a ËotallyEo approve

d if fere nt ching.

cases that you've cited,

d.

I'm Looking ac the

or that Ehe FoundaEion has cited in irs brief

aboui the clear and convincing standard. One is

a marriage case and some oËher issues. I'm looking

for something where you goE any of these cases,

any of Ehem, deal with courE ordered mediation, or

a mediaEion of case and someone is coming in and

challenging Ehat mediaLed setrLement.

MR. QUINLAII: It reaLly doesn'E make any

difference, for your purposes here, whether iErs

a mediaEed seEtLement or noL. The issue is itts

a setELement. Let's assume we didntt mediate but

vre caid your Honor, wouLd you deLay this case for

a couple of weeks, w€ believe we can worlc Ehis out'

THE COURT: Okay, a nd we've goE a seL t Lement .

You cone and youtve got a setlLenrent.

-tt9- 16di-003697
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lvlR.. QUINLAN: We corne in and presenc it. And

there âre people who ðaf, waiE a minute, wait a

minuEe, EhaEts noL ihe seÈElement. ThaE's whaE

they might be saying. BUE they are noE sa y rng

like thethat here.

seCtlemenL,

they don't

They're say ing they

Ehat Lhey dontt v¡ant

believe Ehe seE L Lement

dontc

Ehe setElemenE,

is proper. Tha Er s

noc a challenge.

Theyrre saying the AtEorney GeneraL, by his

acLions, coerced them..Thatrs onLy a challenge to

the consenL decree after it has been entered.

THE COURT: Okay, but see You' re LalL-"iug

settled. Wetre

is somewhat

about a setLLem¿nt where everybody

taLking about a siLuation here that

different. These foLks aren'c seEËLing. They

are noE part of the settLemenE.

MR. CUMMINS: It is also a deriv¿itive case and

Ehey ought Eo address that.

MR. QUINLAN: It is noE derivative aE all.

We sue und.er E he prov is ions of l-03 . 15 (a ) " I' d

advise you to read our pleadings Lhat vre did file.

THE COUR.T : I just reread Eoda;r your colnPlaint

and you don't say iEts derivative. And I reread the

-L20 -
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AtEorney GeneraL's complainc coday because

I was trying to 8o back in hiscory.

t"IR. QUINLAN: And he doesn't say iE's derivaE ive.

!üe have our standing anú he has his o!ùn sEanding

by statute.

THE COURT: !,lould you ühen be saying you had

Ehe setcLernenE and I signed the r-onsent decree

and. it's d.one, and this case is disrnissed, theytre

going to come bacl': and file a 2-L4O". Now what

sEanding cio they have to conre back in and file a

2 -L40L1.

I'IR. QUINLAN: That's a good quesEion. I don't

know if they have any standing here at all- BUE

Ehatrs not my problem. That's lheir probLem.

The reaL issue here Loday is this is tire

same,'as if it v¡ere a divorce decree. They had a

divorce decree ancl came in here and both of Ehe

parËies to the divorce decree asked you co sign

it. You dontL hold a fairness hearing. You don'E

hold an evidenEiary hearing. You sign iE.

This is Ehe agreement" Is Ëhere any quesEion

that this is Ehe agreemenE, or is there any

quesEion that these are Ehe terms? No. That is

what's Eo be signed. It is not a derivative action,

L2L 16di-003699
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Ehis is noE a c Iass action.

If your Honor read the stacement by Judge Posner

in Ehe ivlars case Ehere is a EotaI difference between

class actions and --Judge Posner says look, Ehe

ÍtorlnâL thing is you look aC chis a.nd you say did

Okay, Ehatrs what iE is.Ehe parLies agree to this.

We don't look any furEher.

The only ree s oil rie look f urther in a c La s s

action is becau:e those parties are only

represented by an aEtorney whose maybe inEeresl:

is noL Ehe same as Ehe reaL parties in inLerest

here, who are noE presenE.

THE COURT: We need to <io a reporter swiEch

here

(¿r w ir ic l: t ime in tire Pr oc e ed ing s

another reporter rePorted Ehe

remaining Proceedings for this day.)

24 -L22 -
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IT.Ï TI{E C IR.CUIT COURT OF COOK COUI{TY, ILLI}IOIS
C OU NTY D E P/,RTME NT - C HA iVC: ERY D IV IS IO}I

I, Josephine Raines, an Off ir iaL CourE

ReporEer for the Circuic Court of Cook CounEy,

CounE-y DepartmenE-Chancery Division, do hereby

certify thaE I reported in shorthand the proceedings

had,::L che hearing in ttre above-entitled (ause.

thaE I Ehereafter i aused the foregoing to be

transcribed into Eypevrriting, which I hereby

certify Eo be a true and acr urFte trans.ripE of rhe

proceedings had bef ore the Honorab le DoRorHY KrliNARD,

Judge of sa id (; our t .

\-*/-"; R.,,*'offTcwt
Ll( enSe

CourE-' Re þort ei
084 -00r740

Dated chis 3rd daY

of JuLy, 2001

-L23 -
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IN THE ( IRCUIT COURT OF COOK COUI\iTY, ILLINOIS
C OU}ITY DEPARTI"ÍENT-CHAI'IC ERY D IV IS IO}i

I, the Honorable DOROTHY KIlltùAIRD, Judge

of the Circuit CourL of Cook Coui:rty, presiding

judge at Ehe hearing of the aforementioned (ause

do hereby <ertify EhaE Ehe above and. foregoing

is a true and correci Reporc of Proceedings had

aE Ehe said hearing.

AND, FORASI"IUCH, THER.EFORE, as the mâtters and

Ehings hereinbefore set forLh do not otirerwíse

fuLty appear of record, and aEiorney for the

Eenders this Report of Proceedings and

may be signed and sealed by theprays that the same

judge of this ( ourt pursuanc Eo

case made and provided.

I^THICH IS ACCORDINGLY DOI\E

,200t.

H

the sEatuEe in such

th is day of

DOR
Cir<:uic Courc of Cook (ouncy,
Illinois

24 -L24 -
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July 31, 2001

rD #36-3994829

Ms. Susan A. Stone
Siilley, Austin, Brown
& I¡100d
10 S. Dearborn Sb.
Chicâ90, Illinois 60603

Ju ly 24,

Transcrip t of cour t- proceeding:

200I - Dean L. Buntrock, a Directof of bhe
Terra Foundation for .the Arts, €t â1.,
Plaintiffs, vs. Judith Terra, a Direcbor of
Lhe Terr a lrounda tion f or the Ar ts, e t âl . ,-Def endari-ts .

No. 00 cl{ 13859

Before Judge Dorothy Kirie Kinnaird

I42 pages copy $397.60
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STATE OF ILLINOIS
ss.

COUNTYOFCOOK

DEAN L. BUNTROCK, a Director
of the Terra Foundation for
the Arts, êt aI.,

Plaintiffs,
vs.

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, êt â1. ,

Defendants.
AND

THE PEOPLE OF THE STATE OF
ILLINOfS, ex rel., JAMES E.
RYAN, Attorney General of
Il1inois,

P I a inti f f - Intervenor,
vs.

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, êt âI. ,

Defendants.

)

)

)

IN THE CrRCUrr COURT OF COOK COUNTY, rLLÏNOIS
COUNTY DEPARTMENT CHANCERY DIVTSION

No. 00 CH 13859

REPORT OF PROCEEDINGS had iN thc

above-entitled cause, before the HONORABLE D0ROTHY

KIRIE KINNAIRD, Judge of said Court, in Courtroon

2302, oD the 24Xhr day of JuIy, A.D. 2001-, ât the

approximate hour of 4:30 o'clock p.n

HOWARD N. REISMAN COURT REPORTING SERVICE, LTD.
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APPEARANCES:

QUTNLAN & cRISHAM, LTD.
3O North LaSaIle Street, Suite 29OO

Chicago, fllinois 6o6oz
BY: MR. WILLTÀM R. QUINLAN,

MR. JAMES R. CARROLL, and
MR. JOHN F. KENNEDY
Appeared on behalf of the Pl-aintif f s;

srDLEY, AUSTIN, BROWN & WOOD

Bank One Plaza
Ten South Dearborn Street
Chicago, IIIinois 60603
BY: MS. SUSAN A. STONE ANd

MS. LORT LE PAR ROESER
Appeared on behalf The Terra Foundation
for the Arts;

CUMMINS & CRONIN, LLC
7 7 hlest Wacker Dr ive , Su ite 4 I O 0

Chicago, IIIinois 60601
BY: MR. ROBERT P. CUMMINS

Appeared on behalf of the Defendants;

KELLOGG, HUBER, HANSEN, TODD & EVANS, PLLC
Sumner Square
16L5 M Street, N-W-, Suite 400
Washington, D.C. 2OO36
BY: MR. K. CHRIS TODD

Appeared on behalf of the Defendants;

HON. JAMES E. RYAN, Attorney General of
Illinois

l-OO West RandolPh Street
James R. ThomPson Center, 3rd Floor
Chicago, Iltinois 60601
BY: MR. FLOYD D. PERKINS ANd

MS. THERESE HARRTS
Assistant AttorneY General
Appeared on behalf of the Plaintiff-
Intervenor;
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APPEARANCES CONTINUED:

VERNER , LTIPFERT, BERNHARD, T.,IC

9 0l- 15th Street, N. W. , Suite
Washington, D. C. 20O05
BY: MR. LEONARD GARMENT

Appeared on behalf of the

2a

PHERSON & HAND
700

Defendants;

PATTISHALL, MC AULIFFE, NEWBURY, HILLIARD &

GERALDSON
3l-1 South Wacker Drive, Suite 5600
Chicago, IlIinois 60606
BY: MR. DAVID C. HILLIARD' Mediator, and

MR. BRETT A- AUGUST, DePutY'
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THE COURT: And vlho vrill be speaking at

this table besides Mr. Cummins?

MR. TODD: Chris Todd. f don't know

whether Mr. Garment wiII have that rnuch to say or

not, Judge.

THE COURT: OkaY"

trying to get a handle on

something thatls close to

this, of

settle

Mr. Quinlan, I am

the case law issue about

here.

Let's assume hle have a regular law-

course, is not.

with others of the

And some of

parties and

rr Please approve

the

they

this

suit which

the Court and theY saY,

usa

good

the

settlement. I

Usually they come and they sâY, rrGive

good faith finding that this settlement is in

faith or v/hatever,rr and they proceed against

others. You don't have that situation here-

MR. QUTNLAN: YOU

only a contribution.

THE COURT: Right,

don't have that. That's

are disnissing

eIse.

everything in regard

this case you

to everybody

MR. QUINLAN: That's correct.

THE coURT: So any of the cases that have

part ies

come to

and in

24
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been cited, is anything close to the situation

where someone

settlement?

MR.

THE

MR.

motion

by depending

to try

upon your

to claim

is attacking or wants to attack the

QUINLAN: SUTC

COURT: How does one do it?

QUINLAN: one woul-d do it either

to vacate a settÌement or you would do

two years

doing it,

knows, oD

time, a

you have

2L407

some

g ives

bas is

by

ir
you

for

Honorbut you can't be dilatorY, as Your

a 2J-4OL

If I may, f,y suggestion is that

these are the weapons you take off the arsenal waII-

I d.on't mean to suggest that counsel even has them

available to him.

f have a real hard problem with what

standing they have" Now, they participated in

this. In a mediated settlement, the only basis

for ever setting aside or objecting to a mediated

settlement is if you haven't had the opportunity

to participate.

In fact, it \¡/as their client who

asked for it. It !üas their clients who chose a

mediator. It vJas their clients who wanted none

HOWARD N. REISMAN COURT REPORTING SERVICE, LTD.
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of this information to be circulated or to go

forward any further.

It

particiPated in,

process.

r¡/as their clients who sought,

and negotiated throughout this

only when it didn't end uP with

the result that they wanted do they now attempt to

object. So they withdraw from the agreement,

refuse to be part of it, refuse, even though they

participate in the hearitg, a Board meeting which

\^/as lawf uIIy called, âs pointed out by Ms. stone.

And everybody had notice and they participated'

Eight nembers were there and their

two people r¡rere there and they did participate and

they did object to certain things'

They didn't object to the agreement'

They didn't object and say it wasn't the agreernent.

They didn't say the terms weren't right' They

didn't say the terms should be changed'

We are no\^/ here to Present that

agreement to your Honor to be signed. There is no

fairness hearing that has to be held here. There

is nothing of that naturé to take place.

What these peopJ-e are doing is they

HOWARD N. RETSMÀN COURT REPORTING SERVICE, LTD
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You have a validly-executed agreement

that was mediated. It v/as determined by mediation.

Everybody participated in it. They v/ere there'

They asked for it " They wanted to be part of it.

And that mediated agreement then

went to the Board. The Board held a valid hearing.

it wasEverybody vJas

voted on and

there that coul-d be there and

they Iost.

are trying to stoP You

absolutely no basis to

signing it.

f am looking

MR.

from signing it. There is

stop this Court from

THE COURT: Give me an examPle of

a non-class-action case' non-class-action,

someone has successfully come forward and

a mediated or not even a niediated a

ment. Just I will settle for a settlement

how it's

a case,

where

chal lenged

sett l-e-

and

done.for the procedure on

QUINLAN: I can give

I don't have a case in

you the pro-

front of mecedure, but

where they have been successful.

I have cases where they

Honor,

haven't been

successful and the reason, your they haventt

been successful is just, âs Judge Posner said, the

situat.ions where settlements are ever considered24
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beyond is this the agreement of the party and

the needs reflected in terms of the party are

almost nonexistent, because the parties determine

the fairness and the appropriateness of the settle-

ment.

the Board

They were

they did

. By the parties agreeing to it, bY

voting for this, determines the fairness'

exercising their business judgment when

that

You don't have to even go

I would call Your Honor's Yês,

posner's decision: I'Fairness of a settlement of

a legal dispute is Iike the adequacy of considera-

tion supporting contractual funds, a matter best

left to negotiation between the parties'rl

And only in class actions is that

a different setting and he points out that's only

because the lawyer is the principal here. And the

lawyer himself is acting not only supposedly on

everybody else,s behatf but only on his own behalf.

They often conflict.

And the case is the Marco case that

rÁJe cited to Yoü, which is a divorce case, and in

to have anthat case they said

evidentiary hearing.

you don't have

24
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through that process. Look at what's been filed

here.
Your Honor has seen it twice now,

the same documents that !ûere filed in Federal

different this time-

MR. QUINLAN:

s imi lar .

WelI, the second time

They are very They are the same

affidavits.

on personal

None of those affidavits are

information.

we have evidence

potential of looking for real

possibilities of Putting the

someplace el-se, using it f or

facilities and things of that

proceedings,

did not raise

THE

which Judge BuckIo

an issue for her

COURT:

of evidentiary

here. And aII of

th iswith, in fact,

sett Iement . And

Their documents are much

Mr. Cummins is

discounted, he said

to consider.

type of

based

of, you know, the

estate, I have some

property temporarilY

headquarters or

nature.

the things are

None of those things are raised

issue or a materialin any kind

evident iary

cons istent

appropr iate

beÍng

frankly

here,

a valid,

they all went

the settlerto the intent of the testator

here, which your lionor says wasn't even an 1ssue.24
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It l¡/as aII coercion' None of it goes to coercron'

All we have here is PeoPIe who

have speculated before, Mr' Tucker' about he thinks

they may have been coerced'

THE COURT: How about some case law on

coercion?

MR. QUINLAN: ON COETCiON?

THECoURT:Andwhowasnormallytheparty

who is bringing the coercion issue?

The people who have been

coerced,

cited in

me

MR.

your

THE

this

QUINLÀN:

Honor.

COURT:

mass of

Okay. Do we have any cases

cases that You have aII given

MR- QUINLAN: Sure'

THE COURT: -- that talk about someone

other than the person who was conversed coerced

comingforwardandsayingsomebodyelsev/ascoerced?

MR. QUINLAN: I don't see that, your Honor'

I think Judge Bucklo didn,t really address that.

She said, rrThey are asking me to --rr

First of all, she said, rtwhere is Mr. stebbins and

where is Ms. Marshall? They are not here" They

do not offer any affidavits.rl

HowARDN.REISMÀNcoURTREPoRTINGSERVICE,LTD.
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And said, "What you are asking me

actions that You aIlegeto do, to find the two

that \¡Jere taken, one \á/as the threatening of f il-ing

that theY changed

me to enjoin them
of the ConìPtaint

their vote to be

from doing that.rl

actions.

s istent IY

had a person

settle this

and the fact

IegaI actions-

The investigation she also found to

be legal and she says, rrYou are asking me to take

legal actions and to somehow appty them to some-

body else and to say that that's coercion' ft is

not coercion.tt
Even the cases that \^/e cite to Your

Honorinourbriefshowthatitisn,tcoercion"

They threaten to file a Complaint, to file a

complaint. And what they are saying is that they

settled this because they were subject to this

Complaint. Isn't every lawsuit about that?

They try to

coercion into a conflict

torture this

a grounds for

She found both of them to

And the changing of the vote

be legaI

to be con-

a I Ieged

because theY

to

things wouldn't haPPen'

couRl REPORTING SERVTCE' LTD

of interest,

conftict. It was their benefit

so all these24
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Your Honor, this rÁtas onIY the

potentialoflawsuitshere,thepotentialagainst

Mr. stebbins and to Ms. Marshall; but, in fact'

their clients have the suit against them'

How in God's name under their theorY

They are alreadY in suit

in a settlement ever Parti-
could theY

here. Hor¿

part ic iPate?

can anybodY

c ipate?

sett I e

Because theY are sued. That's

cases. Those are the PeoPIe who

how you

sit down

and settle.

How could You ever settle a divorce

case?Becauseontheonesideisthehusband'who

is either bringing the suit or has a suit brought

against him and vice versa with the wife' And

both of those people are the people that come

forward to settle.

Those are conflicts? They

and

are not

sure Iyconflicts under the law, Your

this alleged

and it doesn't

we cantt torture

into a conflict

As v¡e point out in our

requires a wrongful or illegal act or a threat

against the person which deprives of them of their

free wiIt.

Honor,

charge

make

of coercion

a conflict.

papers, it

24

HowARDN.REISMANcoURTREPoRTINGSERVICE'LTD.

16di-003716



L

2

3

4

5

6

7

I

9

10

11

t2

13

I4

15

16

L7

18

19

20

21,

22

23

l-3

We cite the Reginal case, the Waldeens

case, Lindberg/Flynn, Heggins vs' Brunswick' Town

vs. the Town of Libertyville, ID Re the Marriage

of Hammond Smith (phonetic spellings) '

AIl these cases stand for that

proposition that unless you can do that' that it

fails, and that's what basically they have found'

that it f ail-s -

The Wellings case, the

Court's refusal to even vacate

f irm the

Trial a settlement

establish

Honor, there isn't a single

they cite no case, Do authoritY

their positions. What theY try

to torture bY analogY class

agreement where

fraud, coercion,

evidence.

the movants failed to

or duress bY clear and convincing

The Flynn case, burden of Proving

duress or coercion by clear and convincing evidence,

isonthepartyasserting.Defendantsfailedto

meet their burden.

Your

situation here and

to support anY of

to do is theY try

actions into the settings.

Most of the cases that theY cite to

yoü, they don't even teII you j-t's a class action'24
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And they suggest that it supports their position'

But if you look at it, it is a class action' a

totaIIY different situation'

Each one of their alleged conflict

cases, in fact, involve for the most part pecuniary

conflicts. other situations are conflicts involving

lawyers. It's a lawyer's conflict that they had'

In some of the situations ii didnrt

even involve the Board of Directors' so that none

of the situations frankly, they are the ones

that are throwing out the cases on the basis that

there is a conflict and it's a pecuniary conflict'

And that's \,vhy they couldn't participate '

So those cases reaIlY suPPort our

position, but the issue here' really' your Honor'

is not whether or not they can set aside this

Consent Decree.

It's whether Your Honor can sign

it.Andtheydon'tevenchallengetheterms'They
don't even challenge whether itts an agreement'

because theY can't.

They htere

in the mediation. TheY

in the Board hearing-

there. TheY ParticiPated

were there and ParticiPated

They know that this is the

HOI^iARD N. REISMÀN COURT REPORTING SERVICE' LTD'
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terms. TheY

know it's an

know that

agreement

They are

This is

15

this \,¡as accePted. And theY

of the Parties -

not there. TheY are not

Iike the uncle trYing to

the divorce Proceeding between
part of

charge

this.

in and contest

the parties who agree.

f don't know what standing there is

for that. None. I don,t see any. You may have

some sort of an interest, because you know the

parties and you have some relationship. But that's

not good enough"

THE COURT: So f have been taking a

look at the cases you were talking about, also'

And as I understand it, what you are saying is aII

of these involve Motions to vacate, Iike this.

MR. QUINLAN: Right'

THE COURT: That a Motion to Vacate and

already entered into an Agreed order, the parties

have stepped uP.

MR. QUINLAN: Right-

THE COURT: And in each of those cases it

is a party who participated who seeks to vacate it

for some reason. It's not a stranger to it'

MR. QUINLAN: That's right'24
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THE COURT: And You are saYing these

three are essentiallY strangers?

MR. QUINLAN: They are strangers to the

agreement.

THE COURT:

they wouldn't

MR.

I mean, it's

how theY can

here. First

THE

What can theY

MR.

So you would

be able to bring the

QUINLAN: AbsoIuteIY.

their burden to show

do it, but theY have

of aII, theY don't

be saying that

2L4OL?

I don't see it-

you. I don't see

a Iong process

COURT: What's the right Process?

do?

QUINLAN: They can challenge the

been entered.agreement after it's

THE coURT: Yes, but how? You said theY

coul-dn't bring the 2L401' , so

MR. QUINLAN: I don't think theY can'

That's the Process-

THE COURT: So how can theY?

¡4R. QUINLAN : They can't ' WeI I , if you

don't have standitg, your Honor, Yoü can't bring it'

You can't bring a lawsuit without standing'

THE COURT: OkaY.

MR- QUINLAN: So without standing to
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bring a lawsuit, You can't

they don't have standing,

research that finding'

I don't find

bring it.

but itts not

I think

ny job to

anything in aII the

papers that they find that show that they have any

standing. I don't see anything in all the docu-

ments that they filed that shows that any kind of

coercion took place here that is recognizable in the

l-aw.

I don't see anYthing in here that

shows that there is a conflict of interest that took

place on the part of Mr' Stebbins and Ms' Marshall

when theY voted

In fact, I see the law under the

Statute, in fact, under the procedures that were

adopted by the Foundation for their people that

establishedthatacodeofethicsthatv/asa

pecuniary requirement, and' that's not met here'

either.

Nothing in any of the Papers' any of

the d.ocuments, establishes a conflict, establishes

any coercion taking place. And as a matter of

fact, don't even establish any harm to these

people, who aren't participating' So f don't know
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mediation.

MR

THE

what theY are complaining about'

Their lawsuit is disnissed, for they

are no longer parties to a lawsuit and wiII not be'

as soon as your Honor signs it' They are out of

the case. They suffer no harm from that

hlhat you have here are disgruntled

directors who participated in a vote and lost' which

was legaI, which l¡'as proper' They participated in

mediation and they lost' Mediation

THE coURT : Iale I I , You don't Iose in

You just don't agree'

QUINLAN: PATdON?

COURT: You don't

MR. QUINLAN : I'Je I I , you don't Iose ; you

don'tagree-That'sthepoint'Andthat's\^/hy

they are saying f am not supporting this '

And it's the same as in any other

settlement. You have two of the parties' three of

the parties, four of the parties settle it' They

are just not PartY to it'

And so I don't know what standing they

have here to complain about anything'

On the other hand t --

THE coURT: okay- Mr' Quinlan, I really
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do want to hear from the defendants ' because they

are the objectors'

real point, though,

that theY can complain

is whether or not there

or not this is the

IitR. QUINLAN:

Honor, the onIY

s rgn

The

th ing

this
your

about

is an

before You

agreement and whether

terms. TheY don't even do that'

So there is nothing here but for You

to sign it.

They complain about the conflict of

interest that \^/as created by this coercion, saying

that it voided their votes' But, âs we point out'

it isn,t a conflict of interest. The votes weren't

voided. And even under the procedure and the

Statute, there is possibly a way in which that

wouldn't make anY difference'

But, in any event, theY don't even

have any standing to do any of those'

THE COURT: Thank You'

Mr. Perkins. You don't need to say

anythi.g, if you don't want to' If you want to say

anything in support of entering this Consent Decree

or do you want to hold your remarks in response to

whatever they say or objections? It's up to you'
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MR- PERKINS: Judge, I just I am not

going to rePeat.

THE COURT: OkaY'

MR. PERKINS: I do think it's important

to note that nediation started at the defendants,

request,thatmediation\'/\tasconditionedbythese

defendants by coming to us and saying' rrCan we

givefullreleasesinatotalglobalTerra-related

settlement? rr

came to uS, the

in the niddle of

hearings and exPedited discoverY,

litigation. Let's mediate' rl

So theY lrere the ones who f irst

came to us and said, rtCan \¡te get individual

releases?Canwesettleeverything?rrAndthatwas

the start of mediation.

we never talked to Dr- Stebbins

ever.Wehaveneverhadaconversationwithhin"

TheY

General's office,

We've never sent him a

We never sent him our

He must have gotten it

That was

AttorneY

expedited

and said, trStoP

separate communication.

First Àmended ComPIaint'

through counsel -

sent

THE COURT: You did meet hin. When You

HOWARDN.RETSMÀNCOURTREPORTINGSERVICE,LTD

16di-003724



2L

l_

2

3

4

5

6

7

I

9

10

t_1

L2

13

L4

15

16

L7

1B

19

20

2l

22

23

24

say

him,

nwer,, you v/ere the only one who \'/as there with

aI1 when they had their Board meeting'

You did meet Dr' Stebbins?

MR. PERKINS: When theY Yes' When

we \¡/ere in mediation sessions, hê \"¡as present in

the room and we did say probably rrhellorr and he

did speak about two other people in the room'

But \^/e did not have any conversa-

tion with him. We did not talk about his the

matters related to hin individually'

They \^/ere never discussed in those

mediation sessions. In fact, none of the matters

about individuals were ever discussed in the

rnediation sessions. That was

Part of the deal was ' if we could

resolvetheissueswithregardtotheFoundation

staying in Chicago or Illinois or how $/e resolve

its function, that it would that the idea was

aII would be inclUded and there would be rel-eases

for everyone.

that that

people in

regard to

That lt/s also imPortant to note

draft amended complaint which hras sent to

settlement is to show our position with

the our belief that the Foundation
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couldn't leave Illinois' which was a real reason

it was given to them' That \Á/as given to them in

March of 2 0 01- '

We then went and sPent APriI' MaY'

and June rnediating' Now' if they \^¡ere concerned

that Dr. stebbins had changed his mind or he r¡/as

going to have these confticts' they certainly

didn't do anything for all that time period'

Thatrs because they arr expected to get rereases'

They wanted releases for themselves' It was part

of the mediated Plan '

THE COURT: And part of this settlement

is to give them those releases'

MR. PERKINS: They have got. it' Judge'

THE COURT: OnIy them' I'Jhat do you mean

by rrthem, tt t'they have gotten themtr?

MR. PERKINS: AII the directors of the

Foundation, everybody is released'

THE COURT: OkaY'

MR. PERKINS: The releases The cause

is dismissed with prejudice' They have gotten

realIY r^¡hat theY were seeking'

Due to the fact that in the end of

May we thought settlement !\¡as over and \¡¡e have set
24
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that forth

We were uP

quite a bit

in our

aga inst

papers. I{e

Iar¿ f irms

23

started to get readY'

that were sPending

of time preparing it-

You know, vJe may be the

r,!re never communicated directly

and v/e resolved that matter with

those matters were never tied

they were stilt going, she woul-d

We are

Attorney General, s of f ice, but \,\'e have, Yoü know,

lirnitedresources'Andas\Á¡estartedtodothat'

r^re became aware of an unretated matter' That

matter, it !,/as a review by us' It's our duty to

do those things-

And we have set those forth in

those PaPers, but

with Dr. MarshaIl

her counsel. And

together. And if

have given uP.

Perhaps, if she was going to do

something about trading or tying the matter

together, she certainly didn't accomplish it'

because she already voted. And this deal is already

accomplished.

There v/as no tying those matters by

her, by üs, or bY anyone.

We didn't do anYthing unlawful or

wrongful in this case and \¡/e never caused anybody
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any duress. We participated in mediation'

The contentions about Dr- Stebbins

were the releases that everybody was going to get'

And it's just convenient novt to complain about

those.

We don't agree with counsel from

Sidley and

char itabl e

Austin whether the Foundation is a

trust or not.

THE COURT: Let's not get into that-

MR. PERKINS: We put that in our papers.

It's moot, Judge, and I^¡e agree. However ' the

objectors have made an issue of it. We placed our

arguments in the papers. As is the issue of what

Dan Terra's intent was.

There is aII kinds of remarks bandied

about about what it is. We disagree " However, that

also is moot.

We acquiesce to Ietting the Foundation

run as it has and certainly the Foundation running:

as it has is clearly within its past intent and

clearly within its Articles of Incorporation-

So the contention that this settle-

ment is causing it to act contrary to its history

to act as itis preposterous. It's precisely going24
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acted in the Past.

If there is any particular questions

your Honor has,

THE coURT: No, I don't' f reaIIY do

want to hear finally from the defendants'

Before I do that, wê have I know

\Â¡e switched court reporters. I can keep going '

I want to make sure that you all don't want to

take a five-minute break before you start. It's up

to you.

Ionger

of my

MR. CUMMf NS : It wi I l- rea l ly take a lot

for me to congeal atI of those eloquent words

colleagues, so

THE COURT:

Let me

to take a break. I have

going through. So just

recess at a.ny time.

MR. CUMMINS: T

but I restrained mYseIf.

r¡/e are ready to go now.

Fine. Mr. Cummins, go ahead.

know if anybodY feels a need

a tendency to just keeP

let me know. Request a

had that feeling earlier,

Judge, Iet me start with some

just a simple proposition.

You have before You a Piece of

litigation that has momentous applications to people
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in the state of lllinois. It is a critical issue

in this community. No question about it'

The AttorneY GeneraI, in his

complaint,whereheiscomplainingthatfolkson

the Board \^/eren't doing the right thing, hê says'

paragraph one: rrThis cause is brought for and on

behalf of the People of the state of Illinois by

and through the Attorney General,rr and citing the

charitable Trust Act, rrand his common law power

and duty to protect the interests of the PeopJ-e

of IlIinois and pertaining to charitable assets.rl

Now, that's the context in which

this Iitigation f rom the AG's standpoint lÁÌas

initiated.

This is a court of equity and I am

things. The decisiongoing to suggest a couPle of

that you are called upon to

ment, which bY any objective

questionable asPects to it,

You invested a

is a critical decision.

effort, the folks who sat

colleague, Mr. Cronin.

Judge, there

resolve this matter todaY.

through mediation with nY

26

make on this settle-

standard has some

Iot of tirne and

is no need for You to

And I am not suggesting
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In our papers that v/e f iled' wê asked for a

couple of simple things' And if you want to

restrict me to two hours a shot' that's fine'

I need three dePositions' I need

thedepositionofMr'Perkins'whoI^¡asinterviewed

and said and did certain things'

He contests those matters before

this Court. He

is replete with

been tested.

f il-es a 4O-some-page document that

factual assertions that have not

I^lith respect to the obvious con-

f Iicted posture of these two Board mernbers'

MarshaII and Stebbins, without the opportunity

to effectively cross-examine these folks' Judge'

you are certainly not in the position to make a

determinationofwhetherornottheirdecisionin

this case I¡/as aPProPriate'

And more imPortantlY, wê take the

positiontheyshouldnothaveparticipatedinthis

vote, because they were not disinterested' which is

a standard that must aPPIY here'

THE COURT : OkaY . hle 1I , then , weren ' t

your clients also not disinterested? I mean'

weren't they also disinterested parties? They
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should not have ParticiPated

MR. CUMMINS: WeIl,

it this way.

in the vote, either?

Judge, Iet me answer

My cl-ients MY clients were not

during the course of mediation, put in a position

where they were threatened with the possibility

of additional protracted litigation, as htas the

case of Stebbins.

They \á/ere not in the Position of

atlegations that they !'/ere engaging in possible

conflicted employment positions with the state of

IIIinois, as with Dr. Marshall'

There v/as not a word said, with aII

of the great Foundation guidance and counsel, read

those transcripts- There lt¡as not

When the fotks from Winston & Strawn

asked them about, ,,Are you sure you are making this

vote, you are conducting this vote independent of

any pressure or coercion --rr you know, the Miranda

warnings that he gave them there was not a word

said about the fact that, ttHey, wait a minute, wê

have to decide whether or not these people, given

their posture in this matter, are conflicted'rl

THE COURT: WeII, Your clients didn't24
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say it, either-

MR. CUMMINS: Judge t --

THE COURT: Dr. Tucker h¡ere there and

Mrs. Terra vrere there '

MR. CUMMINS: Our clients I wasn't

there,Judge.Theirlawyersweren'tthere.Nobody

v¡as there f rom nY f olks '

THE COURT: WhY?

MR. CUMIVIINS: If YOU CXPECT

THE coURT: Why? T mean, the rest of these

folks had lawyers with them, did they not?

MR. CUMMINS: No, Judge, the only people

THE COURT: f don't mean on the line'

They !'¡eren't on the phone - But did any of them

have l-awYers with thenr or Acts

MR. CUMMINS: No.

THE COURT: Not even in the room?

MR. CUMMINS: No, Your Honor'

THE COURT: Do liÌe know that?

MR. CUMMINS: You see' here is the

THE COURT: I'm sorry. Do we know that?

r--
MR. CUMMINS: Yes, wê

THE COURT: Let me go
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I know they said they couldn't be on

the line, but there sure is an awfut lot of

whispering on that tape with people.

MR. CUMMf NS : IaIeI I , there $¡ere f olks f rom

SidIey, folks from Winston.

THE COURT: So

MR. CUMMf NS : That, s who v/as there . That, s

all. Those are the only lawyers. They can teII me

if f am wrong. I know I am not vrrong.

THE COURT: Okay.

MR. CUMMINS : Norn/, Judge, here is the

simple proposition. You are going to be gone for

three weeks.

THE COURT: Yes.

MR.

to rush this

CUMMTNS:

thing to a

pragmatic.

There is no reason

conclusion today"

We don't need to

for you

I am just

go acrossbetrying to

the street

bus iness .

and go through all the, you know, monkey

And if they think that we are going

to walk ar^ray from this and have these counterclaims
just filed av¡ay, this litigation isn't over, Judge,

but it ought to get over but it ought to get over

fair and right.24
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And one way to do it is You afford

me six hours of discovery of deposition testimony

of those three folks. we wiII come back here in

three wee]<s. Letrs have a presentation on the

issues that vre have raised, giving us at least,

Judge, a fair opportunity to present our position.

Now, there is nothing unreasonable

about that, most respectfully. You knov¡ r am not

a guy that's going to go out and just waste a lot

of time. I don't have the attention span for that.

But f wilt tell You this: Your Honor,

it is not coincidental, it is not coincidental that

the Attorney General's office would flip on the

switch of an investigation of Dr- MarshaIl's

facility in the midst of these negotiations'

Is that coincidental? It's not

coincidental that Dr" Stebbins is accused of

engagitg, not just in conflict of interest but

compromising confidential information of the

Foundation in furtherance of his or^/n interests as

a director or a participant in the affairs of

another institution.

Those things aren't coincidental-

Anybody that's been out after dark, who is looking
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at those facts, and a member of the public would

sây, I'Wa it a minute. something is rotten here. 'r

And all I am asking You to do, in

sirnple sense of simple f airness, consistent with

the stakes that are at issue here, give us a chance

to vent these things.

And as officers of the court, wê are

not going to come back here and protract this, if

r^¡e don't if we donrt back up what \ó/e are saying.

I,Je will make an of f er of Proof .

I will make an offer of proof on what exactly we

expect to show "

And I wil-I bet You this: With

Dr.

they

that

Marshall's and Dr. Stebbins' cross examination,

these

32

will not be able to utter a word to suggest

anyone reviewed with them the implications of

activities and the impact that it had on them'

NoÌa/ , i f

THE COURT: On the cases that you cited,

and that I did spend a lot of time with over the

weekend, your cases, do we have anything that comes

close, a non-class-action case where parties to a

settlement or a nonparty to a settlement in which

your clients are not parties to a settlement,
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but certain parties in the case have settled and

a nonparty to the settlement comes forward and

challenges that?

MR. CUMMINS : Judge, vre are def endants

in this Iawsuit.

THE COURT:

you with prejudice.

MR. CUMMINS:

And they are going to dismiss

dismiss üs, but v/e are

WeIl, they are going to

counterclaimants, Your Honor.

And, your Honor, Iet me just

This ain't This isn't just, You know, a

procedural nicety. You abated, and I don't want

to put you in the trick bag, you abated these

proceedings. That doesn't bar ny client from filing

an ans!üer to these unfounded charges. We did that"

You abated these proceedings. We \¡/ere not fore-

closed and cannot be forecLosed, most respectfully,

from filing a counterclaim. Those pleadings are on

fiIe.

Just so the record is clear, wê

filed. a motion for leave to submit those, because

you directed

THE

doesn't file

it to be done that lday.

COURT: WelI, normaIlY,

You have one client

And I was

v¡hen someone

that's filed24
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an answer, never filed a counterclaim. You have

two other clients

MR. CUMMfNS: OkaY. Blame rê, Judge.

I wasn't there.

THE COURT: I know. You

clients that never answered. One

dj-smiss pending and the other one

responsive pleadings were

have two other

had a motion to

I don't think any

nol¡t you have it a1l

you know, there rs a

file a counterclaim.

MR. CUMMINS: WeIl,

in front of You.

THE COURT: ANd SO,

time in IIIinois Procedure to

And if you don't fite it when

on file v/as

you file your

motion for

answer,

IeaveI think you have to come ln on a

to file it.

MR. CUMMINS: Judge, Yoü -- No, your Honor

directed no f urther pleadings be f il-ed - That

stopped the clock. The onlY reason

And when I talked to Jim Wj-lson,

the only

pleading

reason that they vJere able to get that one

they had the

on pJ.eadings.

opportunity before

you closed the case

Your Honor, it would be

THE COURT: When l^re went to When you24
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MR. CUMMINS: It would be grossly unfair

for you to suggest that, ttHey, having entered an

order that says no more pleadings, oh, Mr' Cummins'

youaretoolate.|'Iknowyouwouldn'tdothat.

THE coURT: WeII, f understand that'

Itrs just that I think it v¡as around February 6th.

I don't have aII the orders here, but when you

went or February 5th or whatever, when you .went

when they went to mediation, I entered an order

that enjoined or stopped anybody from filing any-

more, I think v¡e called it brief s or motions, did

we not? No more motions could be filed in this

case.

Did I -- Is

worded, that no one could

that the \,'ray it was

MR. CUMMINS: I've got

any motions?

the order somewhere

in this morass of Paper -

THE COURT: OkaY.

MR. CUMMINS: But there is no

according to the

who represented

there lvere to be

lawyers, the lawyers t

the time,

35

question,

understanding

was that

file

my clients at

no further pleadings.

And for better or lr¡orse, wê are nev¡24
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our clientst interests.
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mean h¡e have to compromise

And, Judge, Yoü know, I don't want

to f don't want to get off side-tracked on that,

because maybe some of these issues I said to you

the last ti¡ne a lot of this can get simplified.

one \,/ay to get simPlif ied is to

give us a fair opportunity to present our position-

And most respectfutly, you have given-us an oppor-

tunity to present a lot of our views and legal

arguments. But the critical element, the critical-

element, the role of these f olks and the irnplica-

tions that the Attorney General's conduct has not

been dealt with and to l-eave this record open' your

Honor, oñ that subject is vrhat I am addressing in

the first instance.

You Your order specificatlY said,

and I arn quoting frorn Paragraph 5 of the order

entered on February 5th, 2OO1: rrAIl motions and

matters herein, aII matters herein are hereby

stayed, pending the further order of court, with

the exceptj-on of directing the defendants' motion

for advancement of fees and emergency motion and

so forth, respectfully. "
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you

But

the

even

So, Judge, I want to keeP that

issue aside, except to teII you rn¡e believe $Ie

have appropriate pleadings on file' I believe

those pleadings are on file' Obviously, I'd like

rrYeah, your pleadings are on file.rl

if you don't say that, under

Proced.ure, the orders of this

to saY,

I think,

Rules of civi I

Court, wê are timety and these pleadings are

proper.

But let me come back to the major

premise of our position. We are asking You, v/e

are respectfully soliciting from you some Iimited

consideration of giving us an opportunity to

represent our clients effectively by affording us

the Iimited discovery that l¡re have requested'

THE COURT: Do we have any non-class-

action case authority where this has this kind

of procedure is being asked for when parties who

are not

MR. CUMMINS: I don't know' CandidlY,

I don't know the ansvrer to that, âs I sit here'

THE COURT: InIeII, I looked at aII the

cases that were cited, to try to f ind sornething

that was close here. And I am just not finding
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Iawyers,

recent IY , as you know.

THE COURT: For somebodY who came

you put together a fine bitrelativetY recentIY,

of work here.

MR. CUMMINS: Yes' I don't take credit

for that. It's alt these folks'

THE COURT: Okay ' I'treII, then they did '

l{R. CUMMINS : I j ust say this : We wi II

supplement our submission in response to precise

questions that you want' We wiII be happy to do

that. And Chris Todd may have a comment on that'

But I come back to where h¡e are in

anything.
MR. CUMMINS:

Since Iast ThursdaY,

aII of whom

this proceeding and

rushed to conclude

the opportunitY to

have suggested.

THE COURT:

WeII, since Iast ThursdaY

having We are a group of

came to this case relativelY

I can't imagine You being

this matter, without giving us

investigate these issues as I4¡e

And what You want to file,

with leave, but what You

to file as a counterclaim,

Perkins and You want to

COURT REPORTING SERVICE, LTD.
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sue everYbody else on the Board?

MR. CUMMINS: We have named those

parties in good faith, consistent with our obliga-

tions as lawyers under RuIe 37 and otherwise, yes.

THE COURT: So he would be noh/ a PartY,

he personally would be a party to this case?

MR. CUMMfNS: WeII, he is named in the

pleadings.

THE COURT: And I think Isn't the

Is the Attorney GeneraI, also-, if I remember?

MR. CUMMINS: Of course, the AttorneY

General is a PartY-

THE COURT: Is a PartY?

l4R. CUMMINS : Yes '

THE COURT: okay. So I^/e would be talking

special counsel woul-d then have to be coming in on

their behalf, is that correct?

MR. CUMMINS: WeII, here is what I would

Here is what I would You know, there is a

You know, I am asking you to be reasonable' And

I think \Á/e can persuade my clients to be reasonable-

If you want If You want to continue

the issue of these pleadings I am not saying we

are giving them up or suggesting that they are not

HOI^IARD N. REISMAN COURT REPORTING SERVICE, LTD.
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properlY filed, but if

issue for a moment.

THE COURT: f

you want to finesse that

don't want to

to deal with

f inesse

what I have

a motion which
anything. I would

got in front of me.

you have motioned-uP

MR. CUMMINS:

THE COURT:

this stuff

MR" CUMMINS:

THE COURT:

I ike

claims and which You want to sue

have entered into this Settlement

MR. CUIUMINS: Right.

THE coURT: f have that right?

MR. CUMMINS: Right.

THE COURT: OkaY. And so You want to

sue aII the directors who are presenting this

And I have got

for todaY

Right.

along with alt the rest of

Right.

for leave to file counter-

the parties that

Agreement.

that \¡/e

assume you

is done and

facts here

ind ividua I Iy .

MR. CUMMINS: For the reasons

articulate in those Pleadings.

THE coURT: OkaY. And let's

file that when You are when the day

you have totally proven up aII of your24
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on it, You

r ight?

get an order that says ttno settlementrrl

And you also want damages from each

one of these individual directors?

MR. CUMMINS: We Plead for that, Yes'

lHE coURT: ft looks like actual and

punitive damages from each director or is it just

f rom the Attorney General under your l-983 count?

Notnl , you see, You have got Your'

wherefore cfauses for everybody. so it' Iooks Iike

you want damages from everybody' So you want

damages from Ambassador Hartman and Ambassador

Andreani and everYbodY?

MR. CUMMINS: Your Honor, those pleadings

are serious. They are brought in good faith'

THE COURT: f know theY are serious'

I am just trying to figure out is that is your

pleading to stop the settlement or is your pleading

to also get damages for breach of fiduciary duty

for aII of them?

MR. CUMMINS: The possible focus of those

pleadings is to abort this improvident settlement.

THE COURT: OkaY.

MR. CUMMINS: That's the principal focus'24
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Nor,,/, IawYers , Iike everYbodY else

that does this, tack on al-I kinds of other cl-aims

for relief. And they are serious' we are not

saying theY are not serious'

But what's the focal Point of this?

The focal point is what I am talking about here,

which is the problems with the settlement and h¡e

can If you v¡ant me to address the pleadings'

f will- be haPPY to do lhat

But I come back to where I think

we ought to bê, if reason prevails here' And that

isaffordusalinritedopportunity.Iamasking

for a limited opportunity to conduct some decisive

discovery with respect to these very serious

circumstances, which clearly taint this process,

Judge.
to startYou know,

repeating what I said.

coincidental that these

that

I am not

You know

THE COURT: YOU hAd

half- hour meeting with the

that correct?

go Ing

that this isn't

things happened. You know

about a two-and-a-

AttorneY GeneraI, is

MR. CUMMfNS: MY colleagues did.24
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THE COURT: And !,¡ere there I read

through your attachrnent in that regard, íf I have

got to the right one-

MR. CUMMINS: And r¿ith resPect to

THE COURT: I think that's Mr- Just one

second. f want to get the right one.

MR. TODD: Your Honor t --

THE COURT: Your exhibit number-

MR. TODD: That's Mr. Long\'üe11's af f idavit.

THE COURT: So it's No. 7 - Seven?

MR. TODD: Mr. Longwell is an attorney in

my law firm. He accompanied me to the intervenor

that was held here in Chicago in the Attorney

General's Office.

THE COURT: Right. So is No- 7 attached?

MR. TODD: Correct -

this

this,

w ith

he fIatIy refused,

MR. TODD:

one this week and then

THE COURT: ANd I remember, when I read

going through all of

even in this meetingthere h/ere no points,

Mr. Perkins where he \,vas asked questions and

is that correct?

Thatts not accurate.

THE COURT: Okay. WeII, Point out to me

24 where he
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MR. TODD: If You wiII look at Page

two, about the middle of the page, f showed Mr'

perkins the exhibits, what were marked FT2 through

7, which are the if r recall correctly' v¡ere

the declarations of various individuals who had

spoken to Dan Terra before his death about moving

the collection f rom Chicago to either Philadel-phia,

New York, oY Washington.

THE COURT: Yes.

MR. TODD: The architect that had drawn

up the plans in Washington to build the nel¡/ museum'

the real estate agent that had taken him on a

helicopter ride to look at places appropriate for

a museum in I¡Iashington, D. C.

Terra' s

supposed

would teII us whether or

facts contained in those

came into this court and

THE COURT: OkaY.

intent. Now, that

v¡as no doubt

That all goes to Dan

wasn't what $te v/ere

declarations before he

to be talking about.

MR. TODD: I asked Mr. Perkins if he

not he knew about the

that there

to lock up

Chicago.

represented to

that Dan Terra

your Honor

intended

here inthis Foundation's collection

24
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And he said, I'You have lost. We

I am not going to answer thosehave settled this.

questions. rl

THE COURT:

MR. TODD:

is clearly pIainIY

THE COURT:

But that

The answer

rtyes. t,

But that

to your question

wasntt what you

Youv¡ere supposed

were supposed

of coercion in

MarshaII. It

to be talking to him

to be talking to him

about.

about the issues

regard to Dr. Stebbins and Dr.

wasn't supposed to be about Dan

Terra's intent.

So what I am trying to figure out,

when you questioned them about those issues, You

were talking about those issues, is there something

that he v/as noncooperative with?

f wasn't seeing that here.

MR. TODD: WeII, Your Honor, there \4ras

a question put to him, not by me but by Susan Stone,

about whether or not he had coerced, whether he had

intimidated, whether he intended to conpromise

Dr. Stebbins or Dr. MarshaIl.

And guess r¿hat? To everyone's shock

and surprise, he said, rrAbsolutely not, that's not
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the test, that's not the issue' That's not the

standardofreview.That,snotthelawinlllinois

or any other State, I submit ' It

What is the issue is what Mr' Perkins

didunderthecircumstances.Thoseareobjective

facts. And then what Not subjectively' but

whatDr.StebbinsandwhatDr.Marshalldidafter

Mr. Perkins did what he did, and those are aII

objective facts that we can determine'

It doesn't It is not, as Ms'

Stone and Mr. Quinlan have represented to the Court'

that you have to do an analysis of the mental state

ofDr.StebbinsandDr.Marshall.That,snotthe

analysis. That's not the law'

THE pretty much know what

do, based on this mediationthelz did or

record that

There is an abundance of correspond-

ence to and from the mediator and in the various

sessions here

And if You Put them in order and

you put then in order by date, could you highlight

for me where you think the point ín time came where

they switched gears so dramaticaì-Iy in regard to

HowARDN.RETSMÄ.NcoURTREPoRTINGSERVICE,LTD.
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something that the Attorney General

MR- CUMMINS: WeII' Judge'

fuIIY, on the issue of coercion and

and so forth, those are issues that

explored.
And with resPect to that issue'

and I don't mean to take ny colleaguefs thunder

here, but when there was an attempt to do this

informaIIy. And you have heard what took place

with Mr. Perkins. He wasn't under oath and he

wasntt subject to cross examination' Ànd I'm not

suggesting anything by those comments regarding

Iv1r. Perkins .

There is a letter of JuIy 1-3th

wilI see. Whenthat vlas one of our exhibits, Yoü

the issue came uP, Ietts have an

chat with Dr " Stebbins '

opportunitY to

Sidtey and Austin, the same law firnt

that purports to represent the museum and the Board'

the Foundation, is speaking f or no\¡t Dr" Stebbins'

compromising interests bY the AG

in that letter of JuIY 13th'

you witl see that they respectfully

did?

most resPect-

intinidation

ought to be

who is accused of

of the Foundation

And

which is Tab 34,24
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declinedtomakeMr.Stebbinsavailableforanykind

of examination or interview'

Now, all of us who have tried cases

know that what folks do when they are sitting down

talking and what they do when they are sitting in

that stand having raised their hand to tell the

truth, the whole truth, and nothing but the truth

and incisively interrogated about facts and circum-

stances, can turn out to be l-80 degrees out of

phase wj.th the story they were telling bef ore they

hit that stand-

Nolnl , all \¡i/e are asking You to do

is afford us the opportunity to conduct these

Iimited interrogations of these people and come

backtoyouandestablish,âslbelieve\^¡ewiII'

and which \,r'e of fered to prove, that the timing

of the Stebbins-MarshaIl incidents u¡ere not

fortuitous, coincidental or happenstance, that

these individuals did indeed, whether or not they

would say that it affected their judgment, felt

threatened and intimidated by these activities.

They said this much on the record'

And whether or not in that circum-

stance, âs a matter of law, they were conflicted
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to the point and interested in the outcome of

thismattertothepointwheretheyareirnpaired

and disqualified from voting in favor of this

settlement.
That's the sirnPle Proposition '

We have put aside the coercion' We put aside the

threat. We put aside all that' The package that

\Á¡e wiII present to you I respectfully suggest that

we offer to prove wiII conclude have you conclude

thatthe\daythissettlementlVaSresolvedatthat

meeting \,,¡as not appropriate, not consistent with

controlling Illinois Iaw'

And given the amount of time and

effort that's been put into this case, to deprive

of that, deprive us of that opportunity' which you

can constrain in any way you want, I respectfully

suggest, Judge, Ieaves a gap in this record that

rendersthisproceedingunfortunatelynotcomplete'

not approPriate, not fair'

THE COURT: Can r¡Ie go back to the issue

of the point in time there li¡as a draft of a

comptaint that $/as circulated by the Attorney

General in regard to Dr. Stebbins'

MR. CU},IMINS : YCS .
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THE COURT: And that exhibit that

circulated that someone help me out on the

exhibit number. I am not finding

MR. CARROLL:

THE COURT:

TwentY- four ?

Twenty-four of the obj ections

That was

mediation Process-

we have between March 21st

year, and the tirne that the

exhibit.

done earlY

That v,¡as done on March 2l-st '

on in the

Now, do

of that Year, of this

mediation concluded or some major shift that's

attributable timewise?

Is there anYthing that I have in

any of these minutes where Dr' Stebbins had a

certain position in the mediation that changed or

I¡Jas dif f erent after that?

Can you Point to anYthing?

MR. CUMMINS: No, I can't'

THE COURT: Because I know You have a

lot of WeII, Yoü have aII the same things that

Ihave,whichareallthesecommunicationstoand

from counsel and from the mediator'

Do we have anYthing that shows that

the ultirnate position that he took in this case

something thaLat the end htas any different than24
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he had all along' that he \¡tas taking

l{R ' TODD: Yes ' Your Honor '

a couPle of things '

THE coURT: okaY'

MR' TODD: If You look at Dr' Tucker's

declaration, it's Exhibit gt and the paragraph is

discusses in here Dr' Stebbins' position' the

fact that Dr' Stebbins enbraced' and I will use the

with aII due respect to the Court' Dan Terra's

intent, the original intent' which \^tas not to keep

it isorated in chicago or anywhere else, but that

this collection v/as for all of the people of the

United States and indeed the world' And

THE coURT: I,m sorry" Which paragraph

are referring to?

MR. TODD: Just I wiII find it'

THEcoURT:Iamshowingthathehasgot

Page -7 
' Paragraph L9 ' the Attorney General drafted

the compraint and then he just says, the Attorney

General used this to threaten Dr' Stebbins' But

I,ve got Dr. Stebbins saying no shaky voice,

nothing at aII on that tape during that hearitg'

when he approved this, that he is one of the

believers from day one that this collection shrould

aIl along?

There are

23

24
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be in Chicago.

And while he willing to work with

Dr. Tucker I am doing this from nemory. while

he was willing to work with Dr. Tucker to talk

about various partnerships elsewhere, he always

thought that this should be a chicago based deal.

MR. TODD: Your Honor, if You will also

Iook, I wiII find it for You, there is a letter

f rom Dr . Stebbins , it' s L997 , \^¡as wr itten to the

Board before he vras even on the Board. And he \4¡as

recommending to the Board I think the }etter

was is Exhibit 18.

THE COURT: Your Exhibit 18, sir?

MR. TODD: YES.

THE COURT: OkaY. I have got it'

MR. TODD: Okay. This is from Dr' Stebbins

to Mr. Coll-ins, who l¡/as then the attorney for the

Foundation.

And then if You wiII look on Page 4 --

THE COURT: He is talking about various

alternatives here.

And on Page 4 he saYS, under A'

rrWe strongly feel the present build'ing in Chicago

is inappropriate as a museum and the building
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should be sold and the collection moved to a more

appropriate sPace ' rl

Then he talks for a while about

if any then under rrdef ining the missionrr on

thenextoneheistalkingaboutconcentratingin

France and he is tarking about under this pran the

Chicago museum wiII be eliminated' That's at the

bottom of Page five'

MR. ÎODD: Correct'

THE COURT: And he is talking about

another plan about or moving it to another city

with a complementarY collection'

But isn't he in this letter just

talking about alternatj-ves here?

MR. CUMMINS: Judge' over at the top of

the page, under paragraph number three ' they \¡Iere

considering keeping the collection in Chicago'

THECOURT:I'msorry,Mr'Cummins'Iam

having trouble hearing You'

Three?

MR. CUMMINS: YES. TOP

recommendations paragraph, you wiII

is a discussion nroving into another

complementary collection, either a

Above the

see that there

city with a

merger or a
24
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cooperative relationshiP.

And theY cite the Corcoran and the

Pennsylvania Acadeny, which are precisely a couple

of the issues that \^¡e addressed earlier today'

which depending upon how one wants to interpret

paragraph five, the Consent Decree may or may not

be appropriate
But, Your Honor, to ans\¡Ier Your

question straight üP, until we get a chance to

cross-examine l4r. Stebbins, I would Iike to f ind

outwhatheunderstandsthissettlementissupposed

tobê,whatheunderstandsthelinritationsonthis

collection are, whether or not he understands it

aSfolksweredescribingtherealmeaningTofthe

Consent Decree -

And also what kind of advice or

guidance he was given, if âDY, concerning the

implications of these allegations by the Attorney

General.

And who \^/ere his lawYers? Were theY

the same Iawyers that purport to represent the

Foundation, vJhose interest he is alleged to have

conpromised?

These are questions, Judge, that24

HOI^]ARD N. REISMÀN COURT REPORTING SERVICE, LTD.

16di-003758



1

2

3

4

5

6

7

8

9

t_o

11

7,2

13

1-4

15

r_6

t7

18

19

20

27.

22

23

55

hTithout ansv/ers, most respectfully, we have got

a record that can only be best characterized as

manifestly incomplete on a critical issue'

And the critical issue is hrere

these two Board members confticted to the point

that theY should not have voted?

not they believe

That's not the
Forget whether or

voting in good faith-they were

stand "

Judge, judges in this building

disquaì-if y themselves f rom cases every day'

Lawyers remove themselves from cases every day,

because they recognize that to proceed in a

conflicted or presumed or apparent conflicted

position compromises our professional- and fiduciary

duties. And we need to explore that'

And I don't think what vre are

asking for is in any sense unreasonable in the

context of not only this protracted litigation,

which I have heard so much about, f want to get

to it, get it done and over and come back when

you

with

you

come back three weeks from now'

at the end

present

of the

be it. At least we

a package so that if

disagree with üs, so

HOI^IARD N. REISMÀN
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have had a f air shot. That's all v¡e want, is a

fair shot.

This is a court of equity. And

I am asking you

tion and give

THE

for the last

unless there

US

to exercise your equitable discre-

that opportunity.

COURT: And can we go back, just

from them again,t irne , be f ore

is something

Is there any

I hear

a non-- why don't we

or a non-cIass-action

else you wanted to add?

case where a party in

it a nonderivative case

or a nonparty to a

opportunity to get this

caII

case

ansettlement that has had

kind of discovery before

settlement?

MR. CUMMINS: T

the Court approves the

am sure if their interests

are

are

got

have

being affected or compromised

here and tell

yes, there

that I have

that,

youcases.

it in my

it, but

THE

To stand

hip pocket

r--
COURT: And

isn't it a

would be silly. f don't

compromised,

members are

Board?

the interests that are

fact that these three Board

bound by this settlement to leave the

Is that really the

MR. CUMMINS: That's the long
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the long of it.

THE COURT: That's it, because aII claims

against them are being dismissed with prejudice.

¡{R . CUMMI NS : We I I , I can You know ,

there are a lot of people walking around this town,

as we know, who have been accused of all kinds of

things and then they sâY, ttOh, weII, forget about

it, we dismissed the complaint. rl

This has had a significant imPact

on the distinguished former Senator Mrs. Terra,

and other folks that vle represent. And to say

that, rrWell, we are just going to release aII of

this resolves aIl of these problemsrtjust doesn't

do it, Judge. And v/e know that.

Your Honor, I am no\^t at the Point

where I have said it 15 times. r am asking only

t'o be given a fair opportunity to present you a

complete record on these critical issues on a case

that's being watched by the press. It's being

u¡atched by everybody in the art community. And

this is not the time, most respectfully, particu-

Iarly given your schedule and the circumstances

that prevail, to shut us down.

THE coURT: WeIl, I will be shutting you
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down because of my schedule. I set this ahead of

a whole bunch of other cases and moved cases for a

couple of days so I could read this and get through

it todaY

MR. CUMMINS: WeII, Judget --

THE coURT: -- and make this Decision,

so

MR. CUMMINS: The time v/e sPent here

today won't be wasted- It is noht focused'

us on our mark"

and we are short

an opportunitY to

vJe are asking f or.

THE COURT:

defense counsel here.

If we come back, if hle

on our proofs, then we

present our Position. That's all

have been said bY

come

have

You put

back

had

I think I¡/e have one more

MR. GARMENT: MaY T-?

THE COURT: SUTE.

MR. GARMENT:

the proceedings todaY

a partisan interest as

Your Honor, f listened to

with care and interest, with

one of the lawYers, but with

objective sadnessa certain amount

to hear some of

of, I think, of

the things that

counsel and the nature of the case, the inPortance

has stressed in hisof the case that Mr. Cummins24
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brief remarks -

Before we came here, I wrote some-

thingdownasthatlmightsaybeforeallthis

took place today. With the exception of two or

three words that I changed, I would just like to

read. what I wrote, which I think is relevant to

some of what \,.te are trying to do ' Ànd I wrote it

down, also, as a curb on myself and my ohln capacity

to go on endlessIY and vehementlY'

So resPectfulIY

THE COURT: Sir, if You want to sPeak

from sitting down, You don't have to stand'

MR. GARMENT: NO, I

THE COURT: I am trYing to get every

I am trying to get everybody comfortable '

MR. GARMENT: f would prefer to say this

standing uP.

THE COURT: AlI right'

MR- GARMENT: Your Honor, the two basic

issues in this case are among the most serious

issues the court of the united states can confront '

circumstances of

reinforced each

And

this

they are in the Particular

case cIoseIY connected and

other's considerable significance.24
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The first issue involves an abuse

of pov/er. And these are fighting words in modern

Iaw and politics, and rightly so' I am talking

abouttheinterventionunderthecollarof]-awby

thehighestlawenforcementofficeofthisState'

using the power of that office to constrain the

free and unimpaired exercise of personal judgnent

by the directors of Terra Foundation'

That is our allegation' It is

our contention that there is sufficient evidence'

circumstances that are not coincidental ' that

require the test of testimonY'

There is, I went on to write, in

any event, abundant justification for further

and precise evidentiary discovery under oath'

second, the second Paramount issue

involves the plain abuse of that State poh¡er to

aggrandizetheStateitselfbytheassertionthat

the heart of this case of a categorical self-

proclaimed right to appropriate the property of a

private charitable foundation, its assets' its art

collection, its fundamental constitutional right

of seff-government, particularly to determine venues

for the use of its property and to appropriate that
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toStatedoninionandstatecontrolandaState

locking, a classic taking of private property'

with resPect, Your Honor, these

matterscentraltolawdominatethecontested

issues of this case and. require, I would say demand'

appropriate action bY this Court'

Thank You.

THE COURT: Thank You, sir'

MR. CUMMINS: Your Honor, just one

my colleague's co¡nments remind me of one other

thing that ought'to be said, simpÌy as f ootnotes

of his observations.

We submitted the affidavit of

Professor Brody- If, in fact, it is correct' that

whether the perception is a comptetely accurate

perception,' if , in f act, the consequence of a

rush to judgment in this case is to provide a

clear disincentive from other foundations or

eleomosanary (phonetic) institutions fron coming

andfindingtheiro\1tnstateoflllinoisandthe

Chicago area, that would be the antithesis of

what we should aII, as interested citizens, bê

concerned with.

And nothing could be more clear
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than the message that might be sent as

of this case, if it's concluded with us

us having a fuII opportunity to develop

That night be the message that is sent

folks: 'rDon't come to Illinois if You

the State to take over and hijack your

That's what l¡¡e need to avoid.

a result

without

a record.

to other

don't want

operation. rl

THE coURT: Isn't Your objection more

to the whole notion of the 50 years and the whole

notion to this Board having predominant IIIinois

representat ion?

If you do Your discoverY and You

findthatthereisabsolutetynocoerciononbehalf

of the two or involving the two individuals,

you stiII have Professor Brody's affidavit' And

isn'theraffidavitorherdeclarationsimply

saying,eveniftherewasn'tthatkindofcoercion'

this settlement itself shouldn't be is that

thepublicpolicydictatesthatthissettlement

shouldn't be aPProved?

MR . CUMMINS : We I I , the ansvter to that is '

first of aII, there has been such a great emphasis

on coercion, if as a matter of law and fact under

the circumstances that people develop in this
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discoverY, these Board members, whether theY

coerced or not coercedr were

voting on this, Yoü have an

that resolves that -

don't have a valid settlement'

know what his

believe theY

disqualified

issue before

But then

that the

issue on

insofar

wer.e

from

you

l{e

v/e take it f rom there, Judge '

You see, I think that I think

argument and, You know, wê Put the

the table, but that issue on the table

as the activities and maybe

don't

the motives

of the AttorneY General "- I

motives are until we and \,rhy these coincj-dental

events took place allegedly, $/e wilI develop that'

But more fundamentallY, I think

!,/e witl establish to your satisf action that there

wasn't a legiti¡rate settlement here. And that

these f olks were not disinterested, v¡ere dis-

qualified from voting on the settlement and we

are back to square one. Thatrs what I believe we

wiII present.

MR. TODD: Your Honor t --

THE COURT: YES.

MR. TODD: MaY I just add to

THE coURT: Would you identify yourself,24
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please, Mr. Todd?

MR. TODD: Yes' It's Chris Todd'

And Dr. Tucker submitted the Second

Declaration, which is attached as Exhibit 19' And

in paragraph eight he speaks directly to a

Dr. Stebbins' issue stating that' starting with

his first report to the Board as an advisor in r.997 '

there urere strategic planning sessions in 2o0o'

Dr. Stebbins encouraged' a review of both in-state

and out-of-state oPtions '

He has been an especiaIIY strong

advocate of maintaining a stand-aIone museum'

So I submit that to Your Honor as

further evidence of Dr' Stebbins' position prior

to the draft complaint that the Attorney General

showed Dr - Stebbins '

THE COURT: OkaY'

says right after that that'

the plaintiffs turned their

him, that's when he started

the idea of mediation'

Now, wasn't he

med iat i on

one?

But it goes on and it

when Mr. Perkins and

focus on threatening

wanting to sPearhead

a proPonent of the

from the beginning? Am I wrong on this

24
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He \4/as the SPeciaI Litigation

Committee representative and he \Atas the client

that Mr. Carlson and Mr' Conlon were talking to

about proceeding or starting mediation' And it

\,\¡as the Foundation and the defendants from day

one, long before Mr. Perkins did whatever Mr'

Perkins did, that one mediation'

Am I not remembering this correctly?

MR. TODD: I think that's inaccurate'

your Honor - What you are probably remembering

is that, because of Dr' Stebbins' closeness to

Dr.Tucker,theplaintiffsmovedtohavehimdis-

qualified for serving on the special on the

I it igat ion .

THE COURT: Right ' And then $/e had

initial discussions about mediation, where I brought

counsel back at least a half a dozen times to try

to convince it's time f or ¡rediation' And one of

the earliest proponents, in addition to Mr' Crowe

pushing mediation, was Mr. Conlon'

Am I remembering this correctlY?

MS. STONE: Your Honor, Sidley & Austin

took direction from the Independent Litigation

Committee, the ILc' for purposes of receiving our

l_0
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direct communication' The ILC v/as

Jacque Adreanr --

THE COURT:

MS. STONE:

composed of

And Dr. Stebbins.

and Ted Stebbins. TheY

the IndePendent Litigationlrtere eqUa 1

Committee.

Without in any \'/aY waiving the

attorney-client privilege, I wiII state that the

Independent Litigation Committee authorized us

to explore the possibility of mediation'

I believe, even before this time'

Mr. Crowe had already started to make noises about

mediation to your Honor, but they night have been

more closely linked to time' I am not precisely

certain on that Point

THE COURT: I remember even recessing

some of our discussions, so that Mr' Conlon to

get on the phone and try to get direction from

the client, who wanted I remember one day in

particular, particularly wanted the nediation idea

tobeexplored,becauseit'\Á/astheplaintiffs!'tho

originally didn't want anything to do with

mediation.

MR- TODD: But, Your Honor' this Points

members of

24
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on what are the facts

happened, when did it

te11 the storY.

And I am

is the

a proponent of mediation until

a motion that he had a conflict

a clear directive

tirning, what

that will

need for

and what

happen, because

informed reliablY that

Dr. Stebbins' proof wiIl show that Dr' Stebbins

andcouldnotserveontheSpecialLitigation

committee.

And there l¡/as discoverY about to

begin related to that possible conflict"

THE COURT: WelI , nobodY vras talking

seriously about mediation until after the motion

\^/as made that Dr. stebbins was conf licted with

theSpecialLitigationCommittee.Ithinkwecan

all agree to that.

I mean, I don't think $¡e even

did not become

after there was

talked When \^te sav¡ what

future, what the Potential

for a receiver and sPecial

the discoverY, that's when

talking about mediation.

\^/as coming uP in the

was here on the motion

Iitigation issue and

everybodY started

l4R. TODD: Your Honor, ilâY I ask a
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question before his?

THE COURT:

MR. TODD:

since f have

extraord inarY

proponents of

Yes.

This has mYstified me

entered this case. l^Ie have this

situation where You \¡/e are aII

mediation and Your Honor is one

of the f am led to believe, the foremost

proponents of mediation.

It is a good thing, but I have never

seen nor would I submit hre would ever want a

mediation where one of the parties, in this case

the Attorney General of the State of f IIinoJ-s,

during the course of the mediation, step aside

and uses a very powerful \^/eapon that the Attorney

ceneral has. He says unrelated to the rnediation.

He says, "I didn't reaIIY I didn't

speak to Mr. Stebbins about the draft complaint."

That wasn't lt's like coming

into a settlement conference and putting a -357

Magnum on the table and saying, rrI never talked

about the gunrrr or whether it would go off or

whether someone could get hurt.

It's nonsense. I have never heard

of a mediation where in the middle of the mediation,24
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under the guise of nov¡ to keep it out of the

public domain a ¡rediation document, to pull out

a complaint that names for the first time a person

with whom you are mediating, where in the middle

of the mediation, when you find out that one of

the other parties to the mediation may not be

agree to your rather, f woul-d submit, extreme

demands, gets a summons pursuant to an investiga-

gation that only the Attorney General can conduct.

That's bizarre.

I don't understand that"

THE COURT: Thank You.

MR. CUMMINS: Your Honor, one other

point, if I rnay.

You know, and parcel of aII

table and resolved.

ny coIÌeague, Mr.

his law firm.

part

of this gets

I have a lot

QuinIan, and

l"aid out on the

of respect for

the members of

I don't believe for one moment,

when they filed plaintiff's notion to appoint an

Independent Litigation Committee, âD independent

litigation counsel for the Terra Foundation

and/or receiver, the caption of their brief,

and when they went on at page nine, for example,24
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and regaled this court with the criticat analysis

of the law that demanded independent and dis-

interested members of this Board, in order to

reach decisions about litigation decisions.

Judge, the very folks that are not

suggesting to

d is interested
can establish

or independent or whether

the necessarY elements to

you that whether or not folks are

or not rve

have this

settlement seen

are arguing 180

issue earlier.

proposition: Let us Please

THE COURT: OkaY.

wants to be heard, because

I assume, and

for what it is are the folks who

degrees out of phase on that

And it comes down to one simPle

deve Iop

I assume

the record.

that Ms. Stone

she is standing.

tell me if I am

someth ing

\4/rong,

or isthat Mr. Perkins may want to say

that a v¡rong assumption?

MR. PERKINS: Judge, I

after Ms. Stone has to say.

THE COURT: What about

or Mr.

will wait until

yoü, Mr. Quinlan

Kennedy?

MR. QUINLAN: f would like to say some-

Let her speak. 
-.

24 thing.
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THE COURT: okay. I r¡ould Iike to take

at least a f ive-minute break before h/e do that.

Is five enough or would you like ten? TeIl me

what you'd like.

MS. STONE: Five is fine'

THE COURT: OkaY.

(WHEREUPON, a recess was had. )

THE COURT: Let's go back on the record

for just a moment.

I know that the Court

asked some of You to start writing

the documents to be unsealed. The

is closed and theY are feaving-

However, what f wiII

sign the

re leas e two members of the Press

the orders on the sealing todaY

counsel to release to members of

those unsealed documents, if You

them with you.

MR. CUMMfNS: Judge, I

Ànd the only imprecise asPect of

ments that \^¡ere to be redacted,

identified those that are to be

Clerk had

the orders on

CIerk's office

do is I will-

I will sign

and authorize

the press any of

have copies of

drafted

it is

the order.

order today and authorize counsel to

but I

those docu-

have simply

held in camera24
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or under seal.

THE COURT:

MS. STONE:

have asked for more

MR. TODD:

THE COURT:

Okay.

Including the three that s¡e

time to that -

I don't mention those'

OkaY. So I am going to need

First, Your

when You Present me w'ith the orders, to take a

few moments and make sure that they correspond \'üith

what my understanding of what everything htas '

Ànd I would like to make sure that we are covering

everythi.g, because my goal here is to unseal as

much as \¡Ie possibly can get unsealed and so that

aII of this can be made available to the public'

So hte need to I would reaIIY

l-ike to sign those orders today so that overniqht

you can give whatever is needed to be given'

Ms. Stone-

MS. STONE: YOUT Honor, several Points'

Honor asked PointedlY

of the objectors: Is there any case where some-

one who is not a party to the hearing has come in

to court and successfully blocked the agreement

that the agreeing parties want to enter into?

TheY have not been u!1" to f ind
24
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any such case. I'üe have found no such case in

our research. so what they are really asking you

to do, Judge, would be unsupported by the case law

of Illinois.

Number two, Your Honor PointedlY

asked, rrshow me where the coercion is' Show me

the beef . Where is the beef ? Show me --rr

THE COURT: f don't think that's a bad

suggestion.

MS. STONE: !'Ie)-l, I didn't I am para-

phras ing .

THE COURT: OkaY.

MS . STONE: He sa id, rrshow me the switch

in the timeline. Show me where the votes switch.rl

And perhaPs I interPreted that to

mean where is your evidence of the actual supposed

effect of whatever the Attorney General is doing.

And they could not pinpoint the switch, your Honor.

And the reason they could not pinpoint the sv¡itch

is because there \¡Jas no switch.

As your Honor correctly noted,

rneeting makes it clearthe transcript of the

that Dr. Stebbins, as

said he believed the

far back as l-ast

collection should

Board

September,

remain in24
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chicago. And there was no inconsistency with

that position and the documents he agreed to at

the Board meeting.

Inlhatever Dr. Tucker nay say in

paragraph eight of his Exhibit Lg about thinking

that this is a serious tension with Dr. stebbins'

Iong-statedviewsabouttheFoundation,sbest

interest, that,s not what Dr. stebbins himself

be I ieves .

I^Iith respect to Dr. MarshaII,

they have not been able to show you the switch,

the coercion, the intimidation, because once again

they don't have the facts to support it'

The settlement Excuse me. The

mediation documents before you show that in May

Dr. Marshall said that she wouldn't be able to

accept the current proposal under debate' She

thought that certain changes should be made'

You can tell, Your Honor, bY looking

at the document that the Board agreed to, that

those changes ""t", in fact, made so that Dr'

Marshall, if anythitg, \,¡as a vigorous advocate

for the Foundation's interest-

And, in fact, the {eal did get better

10

t_ l_

T2

13

1,4
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l_6

L7
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L9

20

2L
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over tine from the Foundation's perspective in a

number of asPects-

As tate as June 29th, the day of

the Board meeting, when a ne\Á¡ proposal was suddenly

f loated

"No, if

voting

for the first

that's going

for it. " so

Dr. MarshaII said,

the v¡ay it is, I am not

not desperate to enter

time,

to be

she was

into this at any cost.

What have theY shown? I guess theY

cite you now to Exhibit 18, which my reading of

this, this appears to be a document authored by

three individuals, including Ted Stebbins, done

back, I guess, about four Years ago-

THE COURT: ft lvas done shortly after

about six months or so after Dan Terra died and it

kras a document that. was talking how to lookabout

founderat the Foundation no!'¡ that its

MS. STONE: Correct. And it's

was gone.

dated

February, L997, and they cited to you on Pa9e,

I believe, six of the document, in paragraph three.

I think they quoted one section of a sentence to

you that says, t'or rnoving it to another city with

a complimentary collection. rl

I¡lhat they didn't -read to you is the24
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statement that the first part of the sentence

that says they would consider keeping the collection

in chicago while perhaps considering a merger with

the Art Institute or Northwestern or moving it to

another citY.

So they are citing to You half of

a sentence from a document authored by three people

several years ago and using that as their clear

and convincing evidence of coercion' It just

doesn't wash, Your Honor.

Number three, theY use a lot of

hyperbole. They talk about abuse of power' a gun

pointing at someone on the settlement team, some-

thing rotten here. It's a lot of very sexy'

highly charged language. But when you strip a\"¡ay

thehyperboleandlookatwhattheyreallyhave,

there just isn,t any evidence, Ìet alone any clear

and convincing evidence of something rotten'

Your Honor has given them an oppor-

tunity to come forward. You said at the last

hearitg, rrWhat you said about the opportunity to

take discovery, f have not foreclosed that'rl

I am saying that based on what You

fiIed, there is nothing to taLe discovery on right

l-0
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nov¡. I have nothing verified from these defendants

to suggest this court should not approve the settle-

ment.Andlamwillingtoletyoufitesomething.
You gave them an oPPortunitY, Your

Honor. They did have an opportunity to sit down

andtalkwiththeAGfortwoandahalfhours.
We did inform them that Dr' Stebbins

wou1d, íf questioned, saY the same thing that he

saj-d at the Board meeting' They have every reason

to conclude Dr- Marshall would adhere to her

position, as weII-

They have not come forward with

any affidavit from Dr. Marshall or Dr" Stebbins

saying

THE COURT : IaIe I I , they uron ' t ta Ik to hirn,

so how can they get an affidavit from hin?

MS. STONE: I understand' I am just

talking about what evidence they have, what they

have presented to Your Honor.

They under the case law have to

show by clear and convincing evidence that there

r'/as an actual corruption of someone's free wiII,

and they have simply not made that threshold

standing. -i
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And that gets to their nY fourth

point, their argument that sounds so appealing on

its face, which is, Judge, âlI we are asking for

is six hours. You are going to be gone for three

weeks. What's the Problem?

I mean, it does sound very reason-

able, your Honor, and given your attention to

detail, I'm sure it hasn't appealed to Yoü, but

your Honor has to stop and think about the equities

for everYone involved here'

First of aII, Iook at what the

resol-ution is. Look at what the consent Judgment

says. It says that by August lst r^le have a dead-

l-ine the Board has to meet if you approve this'

the Board has to meet to elect a ne\¡t chairman,

elect nev/ of f icers, elect ne\^/ committee heads,

elect a ne\¡/ Executive committee, elect a new

Strategic Planning Committee. These are real

deadlines.

THE coURT: okaY. TheY are real dead-

lines, but are they hard and fast deadlines?

Are you trying to

there is

say that the

no deal if theBoard is going

Consent Decree

HOWARD

signed before that daY?

to say

is not24
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MS. STONE: I think in the extreme,

your Honor

THE COURT: okaY.

MS. STONE: But f think You do have to

recognize what the structure put into place $Ias

by the Board. They are the ones coming in and

cÌrallenging this. They are the ones who are not

party to this agreement, who want to upset some-

thing they are not party to. And they are asking

to do something which would upset that structure.

And you have to understand, Your

Honor, that right novJ \^Ie have a situation where

the current president of the Foundation is suing

or seeks leave to file a counterclaim, suing the

Foundation, suing six of the directors, so this is

a somewhat unusual situation that we are dealing

r¿ith.

And you have to

decide whether

factor that in,

too, when you

prolong this.

or not you want to

In addition, your Honor, theY have

cited no cases to you saYing I think theY asked

if there was some-for leave to try

thing, but they

to look to see

have cited-no cases saYing that24
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they should be afforded an opportunity to discover.

Fifth point' Your Honor. TheY are

advocating reaIIy a very dangerous reading of this

proposed Consent Judgrnent.

When Mr. Garrnent, a noted lawYer,

gets up and speaks about appropriation of Foundation

property, thatrs a very scary reading of this docu-

ment. It is not supported by a literal reading of

this document.

I would think that the individual

defendants would not want this document to be

screwed to be construed in such a way as to

hamstring the Foundation's going forward'

And I would submit that, if Your

Honor carefully reads the Consent Judgment, asks

all the questions you have asked during these

several hours of hearings, you wiII recognize that

the Foundation has preserved to itself fulI rights

to operate its ohtn affairs and businesses, with

the few restrictions we have identified, but that

there has been no

property, that the

and the Foundation

that property.

HOWARD N.

appropriation of Foundation

property remains the Foundation's

Board wilt decide how to use

24
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Fina1 Point, number six, this has

to do with their motion for leave to file the

counterclaim. Now, it's true that as a general

matter in IIIinois, leave to file Amended Pleadings

areliberallygranted.Itisalsotruethatthese

defendants are not releasing any legaI rights they

may have, so that they may have the right some-

place to try to advance some sort of argument

against someone, but the point is right now' your

Honor, not here and not noh¡'

THE COURT: So how do theY do it?

MS. STONE: WeII, Your Honor, if I can

explain bY

enters the

It is fultY

rnre certa inly

not hearing that if your Honor

case is over.

nothing for them

Consent Judgrnent,

dismissed. There

now,

the

IS

to be counter to - So what can theY do?

They could very well seek out another

venue and try to institute some sort of lawsuit

against someone there.

Now, on behalf of the Foundation,

take exception to their attemPt to

sue the Foundation. Irre think that that lacks merit

and hre would move to dismiss if \,\Ie $tere counsel in

that case
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But \4Ie simp1Y don't think that

if the Consent Decree is entered.

THE COURT: f do have one question for

yoü, Ms. Stone.

Defendant's objections are four-

the first of

they should be granted leave

claim when there is nothing

to file a counter-

to be counter to,

the four part f never quj-te

the business about the

approved

Marsha I I

the beginning.

the Consent

chairing the

part. And

was clear

number of

the votes.

This meeting

Decree with

meet ing .

MS.

THE

did she get

MS.

severa I

party,

not a

on and that's

I^¡as held that

Ms. or Dr.

d.irectors, the four, the five, counting

Let me just start with

STONE: Correct.

COURT: Let's start with that. How

to be the chair?

STONE: Your Honor, she has chaired

meetings as an officer, who is not a named

the only officer of the Foundation who is

named party.

Ever since your Honor ruled that you

Dr. Tucker todidn't think it was appropriate for24
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give SidIeY and

ever since You

ILC, which Ms.

direction in this

the establ ishrnent

Aust in

required

Marsha I I

case,

of an

has, to my knowLedge,

chaired the meeting.

THE COURT: So that's been just some-

thing the Board has decided. In other vJords,

Ms. Marshall has been chairing any meetings that

have taken Place?

MS. STONE: Yes, Your Honor, and

I believe they thought that the Board members

believed that was appropriate, since she is

Treasurer and Secretary of the Foundation'

THE COURT: okaY. Now, Yoü amended the

bylaws?

MS. STONE: Correct.

THE COURT: And if Dr. stebbins' vote is

e I iminated or Dr. Marshall's

be amended?

vote is elirninated,

could they

MS. STONE: I do not think they could be

amended, if those two votes \^/ere

THE COURT: Okay. Cou1d they be amended

if one vote vtas eliminated?

MS. STONE: Your Honort --

THE COURT: That's the part I got a little24
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f.uzzy

MS. STONE: Your Honor'

lHE COURT: --

about f ive Iawful- votes

what your Position is on

said, weIl,

because theY

and I am not

are talking

quite sure

MS. STONE: YCS.

that one.

I think it's fair to

Say that there is some ambiguity in the bylaws,

your Honor. And as to whether it would require

five or six votes.

We believe out of an abundance of

caution to make sllre that this bylaw change is

airtight from the Foundation's perspective that

six rnembers should vote for it, because that would

constitute a majority of the directors in office,

you know, oñ the Board-

necessary,

showed up

The individual defendants have

they believe it I^Ias onIY f ive is

given the fact that only eight people

at the meeting.

So theY said because theY are

saying it's a two-part test, the majority present

the majority who are in of f ice, plus a rnajority

who are present in the rneeting and they saY,

because there are oLIy eight people present at24
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the meeting You onlY need five'

THE COURT: So You So that

MR. TODD: Your Honor, râY I just say v¡e

corrected that. We agree with Ms' Stone'

THE coURT: WeII, I know it's to Your

advantage to agree \^Jith her now

MR. TODD: Your Honor, wê In six

votes it \iras made clear at the vote, if you look

at the transcript, everyone agreed, including able

counsel, who was advising the Board that under the

bylaws You have to have six votes'

Now, Ms. Stone is trYing to back-

trackabit.Butit\^Iassixvotesthenthatwas

required.

That's how

l_s s l-x .

THE COURT:

MR. TODD:

And I believe we

THE COURI: Does

That's what Dr- MarshaII understood'

the vote r'¡¡as taken. It's six votes'

THE COURT: OkaY. I'm sorry' But Your

papers said five, right?

Did you change that?

MR. ToDD: Our original papers misstated

f ive. trle corrected it in our reply

okay.

to embrace the fact that it

are aII agreed on it-

everybody agree that You24
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need six votes? So

MR.

THE

MR.

THE

Mr. Quinlan?

MR.

poss ibi I itY

al-I this is

PERKINS:

COURT:

QUINLAN:

COURT:

QUINLAN:

under the

academic,

No, your Honor.

We have some headshaking-

WeIl, your Honor,

How many votes do You need,

Your Honor, wê raised the

Statute of 108. 60. f think

because there is no conftict.

But \,Je have raised even under the worst possibl-e

scenario under 1O8.6O, which is the Statute,

a not-for-profit, and the articles don't address

their attention to that. Sure1y no address

their attention to situations where there is

interest. strike it. Strike that-

Excuse me. That theY don't address

the situation where there is an interest, a director

who has voted, but the article date does, and it

specifically provides that, if there is enough

people for a guorum, including the directors who

are interested, the guorum stands.

Then the onIY guestion after that

is the majority of people, when you remove the

interested directors. The majority vote would24
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stiII prevail

set it aside.

provides.

and that prevails and You don't

That's exactly what the Statute

I just don't think vte need to get

there, but I think under the law it would still

say under l-OB.6O, because it anticipates such a

situation where you have interested directors who

vote on a matter who are subsequently disqualified-

THE COURT: okaY. So let's assume for

purposes of arguing their argument, they are

interested and they should be disquatified.

It doesn't rnatter, is what You are

saying.

MR. QUINLAN: It doesn't matter.

THE COURT: Even if \Á/e disqualif y both

of them?

MR. QUINLAN: Right. It doesn't matter"

THE COURT: And that

MR. QUINLAN: The matter was introduced.

It's introduced by Mr. Heatwole, who brought that

out and said here is a challenge, this chall-enge

has been made to you. I,tre want to raise the issue

about coercion that rá/as presented to hirn. Every-

body, the Board \Á/as there; they \.¡ere aware of it,24
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two and that's enough to carry the day, is that what

you are saying?

MR. QUINLAN: Right, right- Four of the

six would be voting and that would be enough under

the Statute to do it.

they h¡ere aware of those

it and acted upon it, in

THE COURT: ANd

I,Je wou ld

On the other hand, wê

are saying under that

right, which theY are

things. They acted upon

any event.

so then the vote is four-

pass, it would be

forward. So there

va I id,

is no

and \,ve

bas is

argue the

only cite

scenario,

not right,

Statute applies.

that because I¡ì/e

even if they were

still it would

could stilI go

for that.

is finished,

here we had

l-s no subsequent

kind.

THE COURT: OkaY.

MR. QUINLAN: If counsel

I have a.couple of other comments.

THE COURT: OkaY.

MR. QUINLAN: Your Honor,

several things.

First of aII, there

pleading in front of your Honor of any

THE COURT: They want to.

MR. QUINLAN: They want to, but there24
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is none.

And they are in here asking for

discoverY based uPon what theY

your Honor as an objection to a

have in front of

motion that r,'las

to enter and file a Consent Decree'

He is requesting discoverY and the

basis of the exhibits, which are self-servitg,

not in compliance with l-91-8, raise no evidentiary

facts and nothi.g, no nev/ material or material

presentation.

They have had five weeks to get

something together. They filed in Federal court.

They filed a two-count complaint there, both in

1gB3 count. That matter l^/as dismissed after a

two-hour hearing and a 12-page opinion by the

judge there.

They then came here to State Court

and they filed in front of your Honor, trying to

stop these proceedings. And again fiÌed these

voluminous affidavits that your Honor has to

consider.

[r]e considered it. We argued -

Everybody argued. And your Honor denied that'

That's twice-that they have been in court.24

HOWARD N. REISMAN COURT REPORTING SERVICE, LTD.

16di-003793



1

2

3

4

5

6

7

()

9

10

1L

L2

13

L4

l-5

16

T7

18

t-9

20

2t

22

23

This is aII this time. Now theY

have filed merely an objection, which is not a

substantive PIeading.

In all of this, these things, theY

have made no showing of any standard- They have

no cases of authority to support their contentions

or any of their requests. They have not addressed

the matters that we have raised in our response

to their objections and our cases and authorities.

They have done nothing.

AII s/e have here, your Honor, is

rhetoric. They talk about abuse of povJer. The

issue here is there would be an abuse of povrer if ,

in fact, w€ get into a situation where this leads

to discovery.

And what v¿e are doing here is

90

putting

taking

Ànd I will

ourselves at risk here of having discovery

place when there is no pleading on file.

address the counterclaim in a second.

We tatk about policY. TheY cite

Professor Brody. Professor Brody's comments are

very interesting, but they are aII her own opinions-

Her background is in teaching, somewhat of the

charitable trusts and not-for-profit, but tax,24
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Your Honor, v¡e have What theY

talk about is their right to fite a counterclaim.

our complaint was f iled on Septernber 22nd' 2Ooo '

The ans\Á/er \¡/as due October 22nd, 2000. Terra,

Tucker, and Simpson entered an Appearance on

october 12th, 20O0. The Foundation filed an

as weII. She cites no case,

has no personal knowledge of

a basis on which to rnake any

Appearance

on JanuarY

asking for

no authority, and

this. This is not

decision.

on 9/26.

December Defendant SimPson filed

12 , 2 000, a motion to dismiss, l-eave

a motion to dismiss.

On October l-2th

f i led its mot ion to dis¡niss .

the Foundation

That r^¡as denied on

october 2Oth , 2Ooo I without prejudice. A verified

ans\^/er v/as f iled by Mr. Tucker on October 2Oth of

2oOO, with affirmative defenses, no counterclaim-

Mr. Natale asked leave to file an

answer on January to January 16th, 2OOO r and he

filed on January 9th an answer with affirmative

defenses, no counterclaim.

Nothing else

that tirne--- We are talking

has been filed since

about since the beginning24
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of this, over ten months. Five rnonths, nothing has

been fiIed.

THE COURT: But You do

FebruarY 5th on there

much everYbodY wasn't

MR. QUINLAN:

from the time that the

rnras this

supposed

But theY

No counterclaim has

Ieave to file the

92

necognize that from

order that PrettY
to file anYthing.

had over five months

been fiIed.

counterclaim.

be meritorious -

that time, theY did not

ansvrer r,.¡as due. In all of

trIe.

Some other things that I think are

worth noting, as wetl, here is if \^/e look at the

situation, first of aII, if v/e look what can

you do if you don't have a complaint on file?

The only thing you can do is you file under 5402'

which is respondents in discovery. That only allows

you to identifY the Parties.
Rule L81 reguires that the answer be

filed in 30 days. under 24O Excuse me. under

52608 | the counterclaim is required to be filed,

with the ansh¡er.

They haven't

There has to

asked

be something that would

We have a situation here that the

real thing and the only thing that's in front of

your Hon-qr is the motion to f ile on the Consent24
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Decree, which has reaIIy not been challenged'

EverYbodY is trYing to challenge

or not a Consent Decree should be set

but lr¡e have looked at this and there reallyaside,

is no evidence. There is no rnerit to any of this '

And there reaIIY is no basis to do

anythirÍg other than enter the consent Decree that kle

in proper form and

adequate or fuII

the Board Plus having

aII the Parties

whether

proposed

that has

notice and a

gone through

part ic ipated

at

here

months, the

plaintiffs,

this thing

about this

And I think

so that hle

to your Honor that's

been accounted here,

proper hearing of

mediation, where

in that.

The other thing here vre are looking

we are looking at the equities ' The equities

really are on the side of the parties here'

We have been in this for over ten

Iitigation. The attorneYs, the

the Foundation are aII entitled to have

finally resolved -

There is nobodY here complaining

who reaIly has any standing to complain'

the tíme now is to resolve this matter

can go forward.

The mediation raised another issue
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r¡rith discoverY

discoverY. The

into ¡nediation

are asking for a

f or this will- be going
here. They

basisonly

matters.

THE COURT: I'm sorry' You need to slow

down, because I am not even getting the words' they

are coming so fast. so I can't imagine that the

court reporter is getting thern alI'

MR. QUINLAN: OKAY.

THE COURT: Slow it down a little bi"t'

The mediation

MR. QUINLAN: They are asking for discovery

and the discovery that they are asking for will

necessarily invade mediation. And they have agreed

mediation statements or process would be private

and that nothing that is said there could be used

by anybody in any litigation for any purpose outside

the mediation.

They asked for the mediation. TheY

participated in the mediation. They agreed to that.

The only basis for getting

interdicting the rnediation is where a criminal act

may have taken place. Beyond that, there is no

authority to get in to invade discovery'

But the real bottom line here is
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that there is nothing that is a predicate for the

discovery, but an effort to file an untimely

counterclaim, which, in fact, that counterclaim

is not even a Proper counterclaim'

They attempt to bring in nel^¡ parties'

And when you can bring in ne\^I parties the allega-

tions have to be based upon the complaint that had

been fited initially. They have not done that.

Ànd under the btatute, that's exactly what you

have to do.

What they are complaining about is

the settlement process, not anything that's raised

in the ner^/ complaint-

They also make no allegations against

any of these parties. The only allegations that

are made are that they participate in the vote.

Nothing that indicates it's inproper, i11ega1'

that anything \,\¡as done h¡rong -

So the problem is theY don't even

have a proper counterclaim, to begin with' It's

untimely. It can be filed without leave of this

court. It is preempted by our motion to ask you

to have the settlement entered by this court and

accepted by this Court, which reaIly requires

10

1l-
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nothing other than agreement, the agreement of

the parties

what it is.

and being the right terms- And that's

So that ì{e dismiss The case will

be dismissed. It is dismissed pursuant to the ter¡ns

of that agreement. There is no case pending'

If they have any rights, those rights

are out there like anybody else has a right if there

is a case to be filed, if there is something that

can be filed, a complaint that can be filed, that's

wonderful. I doubt that there is any. I can't see

that any grievance has been foisted upon them as a

result of this, other than they are dissatisfied

with the result.

rn every situation where You have

a resolution there are always dissatisfied parties.

That does not give you a right to complain. ft

surely doesn't give you any right to discovery.

THE COURT: One of the counts of the

counterclaim is the l-983 action. Now, there was a

1-983 action f iled in Federal Court.

MR. QUINLAN: Right.

THE COURT: That's been dismissed with

prej udice?24
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MR. QUINLAN: That has been dismissed,

your Honor, and' I don't and the tirne there'

more than 3o days running, would render it being

a final order, so that you would not be able to

come in and file again.

THE COURT: OkaY.

MR. TODD: So I am asking Your Honor'

may I speak to that?

Judge Bucklo specifically referred

to the abstention doctrine, observing that there

is a pending lawsuit here in the state court. There

is a forum to bring a 1983 case and other language.

You have a Proper forum. I am defer-

ring this to the State.

You have a Court that will Protect

your rights, the State Court and Chancery Division.

They go back there and litigate this.

\^re are back here and theNow,

tion on this side of the

sa idwhat Gertrude Stein

there, there is no there

lrle are here

here here.

reminds

pos l- -

me of

I'When you get

say there is no

courtroom

about, oh,

there. rl

and they

MR. CUMMINS: There are a number of24
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abstention rulings, Judge, and it r¡tas done on the

zgLln, so it' was within 30 daYs'

MR. QUINLAN: Your Honor r --

THE COURT: Okay- So it \"ras the 29th of

June. OkaY.

MR. QUINLAN:

it on abstention, but

the substance of the

THE COURT:

there wasn't any 1983

MR. QUINLAN:

The plan She does base

she goes on and also addresses

1983 action.

She essentiallY saYS that

violation -here.

l-9 B 3 action, that is correct .

And theY talk about

MR. CUMMINS: WeII, that's a nisi prius

judge that you don't have to refer to, with all due

respect to Judge BuckIo.

MR. QUINLAN: Your Honor, First of aII,

let me f inish. Inlould you like counsel --

AIl I arn trYing to say is the Court

dismissed it, did look at the merits of it, dis-

missed it. It \á¡as out there. It' s disrnissed '

They say TheY came back here and

they brought their action here.

I would l-ike to f ind it. There is

no l-983 action pending here. They are trying
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THE COURT: TheY l^Iant to f ile one'

. MR. QUINLAN: TheY want to take some

tirne, make some claim on a counterclaim' There

is no counterclaim to be filed here. And there is

no basis for that counterclaim against these people.

They are trying to add neh' parties, which to add

new parties has to be based on the other complaint.

And what the l-983 action is based

upon and is, in fact, a settlement that took p1ace,

after the case.if you will,

It's not part of the complaint.

It has nothing to do with the complaint. So they

can't bring a counterclaim to do that, anyway-

THE COURT: Are you suggesting that if

I deny them leave to file a counterclaim they may

or they may not be able to file a separate lawsuit

at a later time in another forum against Mr. Perkins

or the Attorney General or whoever of these Board

members they want to sue?

MR. QUINLAN: TheY may be able to try,

your Honor. It's only noted by the imagination of

counsel. And that doesn't mean that it's got any

foundation, where there is any basis for it.

THE COURT: hlhat are You showing rê,24
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Mr. Cummins?

MR. CUMMINS: It's a printed opinion of

Judge BuckIo's-

THE COURT: Oh, okay' I've got the other

one aII marked uP.

MR. QUINLAN: Page ten of the other one

is the sIiP.

THECOURT:Yesrthat'stheonelhaveall

marked üP, so.

MR. CUMMINS: It's just easier to read

those, Judge, ât l-east at mY age'

MR. QUINLAN: Your Honor, oD that basis'

lqe would as]< that you sign the order today and that

order is the order that should be signed here.

As I indicated before, the Process

nobodyhasobjectedtothisbeingtheaqreement"

Nobody has objected to this being the terms'

Ànd on that basis, I think we are

entitled to have the order.

THE COURT:

signed today?

MS. STONE:

Ms . Stone, You d.on / t v¡ant it

InieII, I don't think it's a

matter of corporate formality. It should be signed

oday.
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r mean, we vlant to do thÍs witn

meticulous attention to what the Board has

authorized and what the Board authorized in the

resolution is that an officer, Stephanie Pace

MarshaII, is authorized to execute and deliver

inthenameandonbehalfoftheFoundationa

Consent Judgment, if and when it has been executed

on behalf of Mr. Buntrock, Gidw)-tz, and the AG'

substantialty in the form presented to this

meetitg, but with such changes therein as the

officer executing the same shalÌ approve, such

approval to be concJ-usively evidenced by his or

her execution therefor.

Given the fact that Your suggested

changes or your required changes are in our view

administrative, nrinisterial clarification rather

than whole-scale changes to the agreement, we do

not \¡/e concluded with the advice from corporate

counsel that it is not necessary to convene another

Board meeting, that stephanie Pace Marshall could

sign the clarified proposed Consent Judgment that

your Honor wants us to present, but we think \^re

need to give her the opportunity to do that'

She is currentlY on vacation.24
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she is in Wisconsin tonight'

opportunitY to fax the red

get her to sign it. But I

I wiIII bel-ieve

make every

to her and

I ine

think

vers ion

ir
presentwould be more appropriate for lfsr then' to

it to You tomorrow.

AlternativelY, v/e could handmark

the version to your llonor, present it to you

tonight, with the idea that Stephanie Pace

Marshall-'s signature only would become bÍnding

tomorrow if she agreed to it'

I think the cleaner \,rIaY to do it'

is to give a chance to reach out to Ms. Marshall

tonight.
MR. QUINLAN: Your Honor, the only thing

I would say is it, in fact, is administratíve'

It is really just a scrivener type of thing'

Itrs making the clarifications that your.Honor

indicated. That doesn't require anybody's approval'

because that says the agreement is the agreement.

It would. seem to me that we could

do that by interlineating between the lines as to

what these matters being re-added' I don't see

that anybody has to approve it or not approve it'

But at the same time I think it,s something that24
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can be

e ither

ordered today and can be signed under

theory, one r,.IaY or another

THE COURT: Mr- Perkins, you are anxious

to say something.

MR. PERKINS: Not too much, Judge' Just

to clarifY a few things, Judge'

Your Honor asked me to sit forward

and interview with counsel and I did. I spent two

and a half hours with him. And the only thing \^Ie

reaIIy refused to talk about lá¡as Dan Terra's intent

and at the start of this lawsuit v/e talked about

the alleged portion, duress and intimidation, for

two and a half hours.

But your Honor did ask about time-

Iine. I think it's really important to keep in

rnind that in January , 2ooL, Dr. Stebbins' matters

hrere in pleadings and in discovery in this court

and that that is the time when these defendants,

the defendants who are objectors, came to usr

came to the court and came to the plaintiffs and

said, t'Wê want to have this mediated,r'after Dr'

Stebbins' matters were put into the record'

These Ì4tere these def endants, not

Dr. Stebbins, not the Foundation.
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These defendants came and said

and conditioned, '.only if you wiII do a global

release of us and everybody else, because \¡Ie want

it to be over with. we don't want to settle with

the Foundation and Iitigate against the directors''l

So they came knowing what the Stebbins

issues were, trying to get more releases' And they

sought those rights for themselves '

And Dr. Stebbins and from FebruarY

5th to the end of May and through June, they thought

theyweregoingtogetreleases.Andtheyparti-

cipated in mediation.

And it's onIY now, when at the last

minute they didn't get what they wanted, that these

defendants didnrt have to get the terms they like,

that they noI^I try to point maybe Mr' Dobbins

and/or Mr. stebbins is the person who shouldn't

have been able to vote, because he has some kind of

conf I ict .

proces s

It's ridiculous,

of mediation. It htas

Judge. It was the

their very terms.

the right to complainThey

about

are the ones that waived

Dr. Stebbins' time.

Coincidence. They want to talk about

16di-003808
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\,Jhat a coincidence' WeII, at the end of May' they

were making noises that rnediation is over' rrWe

don'twanttomediate'I'üewanttolitigate'r'

The ÀttorneY General's Office took

them seriously. rrYou want to Iitigate, we've got

to get back to it' We are going to fil-e a new

complaint. hte are going to start preparing'tt

In that Process, we came across

some unrelated matters. How does that work?

plenty of cases at our office rightWel-I, wê

no\^/ whefe

have

\^/ e

we discover

are starting to look at something and

something else. ft turned out that

those matters were a mrnor inquirY into that

nothing to do with theinto that organ izaLion, had

Terra.

Unfortunately, it became an obliga-

tion of our office. We are responsible for doing

thesernattersacrossthewholestatewithregardto

many organizations.

THE COURT: It \^tas a minor question that

you had about the Illinoj-s Math and science Academy'

rt \^Ias answered and there is no pending investiga'

tion and there is no finding of any kind of

wrongdoing; is that correct?
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MR. PERKINS: Judge, it vlas a very

discrete It' s over no\^I. We don't even ca1 I it

an investigation, because that terminology dis-

playedtothepublicissomethingh¡ewouldnever

have said. I,üe would have called it review or

inquity, because it's too derogatory to call it

an investigation-

We investigate and look into cases

when \de have charges. Iá¡e review and do inquiries

whenwehavemattersthatl¡¡eneedtoattendto.

The AttorneY General is charged

with protecting the public interest, the beneficial

interest of 25,OOO charities' By IIlinois Iavr' he

is the onty person who can look at what charities

do, what charities are doing and question them'

THE COURT: So you made a factual inquiry'

you are rnaking no investigation into the Academy or

in regard to Ms. Dr. Marshall; is that correct?

MR. PERKINS: That's correct, Judge '

There were no charges made. There were no attempts

to There is no proceedings involved, âD inquiry'

rrplease produce this, rt a question to them' That \¡¡as

the extent of it. And those matters \¡"ere quickly

resolved.
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THE COURT:

meeting. You had one

is that correct?

MR. PERKINS:

He came and brought the

matter and that matter

knowing that matter was

MR. PERKINS:

And "quicklYr

meeting with

is like one

their IawYer,

THE cOURT: And that lawyer left that day'

I onIY met

documents

was over.

over?

WeIl, Yoü know,

meetitg, I

clear to me

with the lawYer.

and clarified the

counsel Pointed

you know, it

over. f knew it

out in our

\rta S prettY

don't

and ¡,',te

Iook ing

Judge, âs

guess peoPle

that it vras

\^/as over. I think it hlas prettY

discrete.clear to hi¡r that the matter v/as so

And \de had a discussion of whether

someone can read' my mind, so I can't say that he

positivelY knew

We don't issue releases in when

we do reviews. we

produce documents

knew what \^/e were

rrGood j ob. 'r TheY

what But v¡e aII

and we knew it r^tas

before theY brought

sâY '
know

at

over. They knew it l^¡as over

the documenL

MR. TODD: Judge,

THE COURT: And the Point at time that24
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that took P1ace, Mr'

scheme of things \¡/as

MR. PERKINS: At the end

the parties threatened that theY

Perkins, in the mediation

when?

of May, when

weren't going to

to look atcontinue with

the preparer,

Iook at.

rnediation,

beCaUSe rá¡e

h/e started

had certain matters to

And on MaY 25th, wê issued what's

called an

produce,

Marsha I I

probablY

order

produce

and her

by

THE

June

to Produce, a statutorY order to

a particular docurnent to Ms'

school. And that v¡as resolved

12 th , l- 4 th , s ometh ing I ike that '

COURT: And right before that

happened, had

the mediation

didn/t want to

change?

Ms. MarshaII taken

that reflects that

settl-e this case?

any position in

she wasn't

Did her Position

Is there anything in these documents

that reflects a change in her position?

MR. PERKINS: Judge, âs You know, what

\^/e have given you in the exhibits is her May 2l-st

transmittal letter saying she didn't particularly

though she didn't like everything, she had a

laundry list of things she wanted to change with
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l_09

regard to what had been sent on May 15th, her

items.

And I took the time in nY

to go down the six or seven

particul-arIY unsatisfactorY

document.

AttorneY General- -- the

AttorneY General has to

that

response

she found

on the May l-sth

th ings

to her

And each one of them is addressed

in the f inal docunent that v/e have here'

She I¡Ias concerned about particu-

larly in the May 15th d.ocument the part about the

leave after 5O Years.

that I¡¡as right. And

comes to us.

original document said the

give authority for it to

She said she didn't think

it's been changed, iust notice

And there li/ere concerns of her about

certain people having extraordinary pol^ters and they

hrere taken out. And she asked that the Attorney

General agree that GiVerny could be continued as

it has been. That's obviously included'

And, as Your Honor knows, there

are several it's written in ny response that hle

addressed her very her varied concerns hlere

addressed.
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She was

at the end ParagraPh she

in continuing rnediation,

vJere not. rl

But, Judge, You asked this question'

You said, You know, what do theY do now?

lrle 11 , Judge, theY have no evidence

and we are real-Iy Where are we? We are in a part

a point where they don't really have any right to

discover at aII-

Where v/e are at is there is a

settlement proposal before your Honor. Maybe they

have a counterclaim on fite. Maybe they don't'

We can alt argue about that.

But if theY do, it's not timelY for

discovery to take place under their counterclaim-

And their objections d.on't have evidence, that they

have any proof of wrongdoing.

Your Honor, duress has been univer-

sally defined as a condition which exists where one

is induced by the unlawful

IlIinois Supreme Court Iaw

l-10

In her letter of MaY 2L 
'

says, t'I am interested

where these defendants

act of another. That's

in our State. That's

Bureau at 68 III 2d, 433.

unlawfuI.
People vs. Catholic

Itts in our papers,

Homes

24
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111-

They are hoPing

tion. TheY have

but Lhere is no

degree.

lawyers.

showing of unIawfuI.

be. TheY have suPPosi-

They would tike to be,

There

ir
is no

might

surm]-se.

The peoPle who

Dr. Stebbins,

Stephanie Pace

they waived to

Marshall saYs, rrNo, I \^rasn't' rr

And when one listens to the taPe,

that lady was never intimidated by anybody' And

certainly not by myself, a lowly Assistant

AttorneY General -

THE COURT: Do You have a degree from

Harvard. like they hlere talking about?

MR. PERKfNS: No, I don't, Your Honor'

THE COURT: OkaY'

MR. PERKINS: f have a night law school

evidence.

vrere aIIegedIY coerced,

release him. And

And I probably know half of these Harvard

MR. CUMMINS: Don't assume that'

ylR. PERKINS: They have no right for this

expedited discovery they would 1ike, Judge' If they

have a counterclaim on file, wê wiII battle that

out after your Honor enters this consent Decree.

If they haven/t met it timely, then they wiII be

HowARDN.REISMÀNcoURTREPoRTINGSERVICE,LTD.
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out and they wiII have to f igure out another !ray.

There is no right to go on a fishing

expeditioninthehopethatmaybetheywillfind

evidence that will then give them rights to have a

cause of action- That's not how it's done' You

don't get expedited discovery to go on a fishing

expedit ion in the hoPe.

They just

them to get

don't have any

the rday of Your

LL2

don't have a position here

the expedited discoverY.

pì-eadings on f iIe that would

Honor entering a Consent

that aIIows

Ànd theY

stand in

Decree.

THE COURT: Thank You.

MR. TODD: Your Honor, mâY I just respond?

THE COURT: SUTC.

THE coURT: HoId it one second' I need

to get It's your Exhibit 2L, right?

MR. TODD: COUId

attention to Exhibit 2L,

that under seal? This is

twenty--

MR. TODD:

THE COURT:

MR. TODD:

I direct Your Honor's

since your Honor has kePt

Dr. MarshaII's MaY

Correct, Yes.

okay.

You asked the question, did

HOWARD N. REISMAN COURT REPORTING SERVICE, LTD.
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Dr. Marshall take a contrary position before this,

quote, inquiry that the Àttorney General did?

THE coURT: Right.

MR. TODD: And if I can direct your atten-

tion to the third fuII paragraph, it's the first

indented paragraPh.

THE COURT:

paragraph of which

MR. TODD:

THE COURT:

MR. TODD:

THE COURT:

MR. TODD:

first indented paragraPh

THE COURT: OkaY

It f oundat i on tt ?

I'm sorry. The third full

page, sir?

It's Exhibit 21'.

It's got three Pages.

And it's the second Page.

Okay.

And if you will- go down to the

where it

Is it

says , t'first.It

under the section,

MR. TODD: First with resPect to the

Attorney General's version.

. THE COURT: Oh, Page two, I have got it.

Okay.

MR. TODD: Okay? I'II just ask the Court

to read it to yourself , since it's stil-I under seal.

THE COURT: Now I want to go back into the

timeframe here.

HOWARD N. REISMÀN COURT REPORTING SERVICE, LTD.

24

^
16di-003817



1,r4

1

2

3

4

5

6

7

I

9

10

1l-

I2

13

T4

t-5

L6

L7

18

L9

20

2L

22

23

24

second.

There $/as a

mediator on MaY 1-1th?

MS. STONE:

THE COURT:

rnediator on MaY J-lth-

Is

Correct.

An aII-daY session with

And at the conclusion of that

WeII, yes, but in other words,

put it into writing- It

was then distributed to

MR. TODD: OkaY- That's

THE COURT: There wasn't Just wait one

meeting of with the

that a FridaY?

day, parties walked away with the idea that there

r,Jas a settlernent.
MS" STONE: WeIIt --

MR. PERKINS: Some Parties, Judge'

THE COURT: Some Parties'

MS. STONE: Not aII Parties'

THE COURT: WeIl, some parties went away

witn the idea that there vras a supplement and then

all the mediator had to do that day \¡¡as put it in

writing and Pass it around.

MS.SToNE:Well,DortheFoundationalways

believed that a properly convened Board meeting

would be necessarY,

THE COURT:

in effect.

the mediator v/as going to

r,ras put into writing. It
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everyone and that I/i'as f am doing this by memory.

May 15th Mr. Hilliard wrote the thing?

MR. PERKINS: That's correct, Judge.

THE COURT: okay. And MaY 20th, then,

these What \á¡e are ref erring to are Ms. Marshall's

comments

MR. TODD: Correct.

THE COURT: -- to Mr. Hilliard's May 15th

submission.

okay. I

\^Ie are in terms of the

just wanted to see where

mediation process. And this

the administrative subpoena?is how many

MR.

THE

t ive?

days after

TODD:

COURT:

No, this

This is

TS

before the administra-

MR. TODD: This is five days before the

administrative subpoena.

THE COURT: Okay.

MR. TODD: Okay. That's her position, five

days before the subpoena.

THE COURT: Okay.

MR. TODD: The subpoena occurred on May 25"

The, quote, inquiry

THE COURT: Okay, but she is talking about

HOI^IARD N. REISMAN COURT REPORTING SERVICE, LTD.

16di-003819



1

2

3

4

5

6

7

I

9

10

11

1-2

13

1-4

15

16

t7

18

l_9

20

2L

22

23

LI6

Excuse me. She is talking about the Àttorney

General's version of the proposal.

MR. TODD: Correct.

THE COURT: Now, somebody give me the

exhibit number, please, because it's getting very

Iate and I'm getting a little bit tired. TelI me

the exhibit number of Mr. HilIiard's proposal.

MS . STONE : We 1ì- ,

THE COURT: We have that here.

MS. STONE: I¡lhich proposal, your Honor?

THE COURT: The one after May l1th.

MS. STONE: As long as your Honor under-

stands

May is

Consent

that the proposal being

not the proposal which

discussed back in

found form in the

Judgment "

THE COURT:

MS. STONE:

Okay. hlait one second.

Two technically different

proposa ls .

THE

just trying

in order for

put it in context.

Àttorney

COURT: Right. I've got Iam

to understand counselts argument and

me to understand it, I have got to

And that's Exhibit K of the

General, has got what

Is this what Mr. Hilliard hras24
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circulating Right, this is what he was circu-

J-ating right af ter. OkaY.

So Ms. Marshall is saYing in

response to that that she doesn't agree with the

Attorney General's version of what l4r - Hil-Iiard

thought r¡/as the settlement, is that correct? Am

I reading this right?

MR. TODD: Yes, Yoü are' Your Honor.

MR. PERKfNS: WeII, Judge, just so that

everybody can understand, after Mr- HiIliard issued

his May 15th draft, the Àttorney General issued a

draft, a red line variance from what Mr- Hitliard

had is.sued.

So when you

to,

Iook at the paragraPh

taJ-king about the

draft.

counsel is referring

AG's version of Mr.

she is

HiIIiard's

T\^/o paragraphs below that, she talks

about David's version, where she says, rrDavidts

version, I am working with, and I am making ny

suggestions to David's version. I am completely

disregarding the Attorney General's version.rl

THE COURT: Okay. So she is ignoring

whatever you wrote.

MR. PERKfNS: That is correct.24
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going to make

vers ion . tl

MR.

THE

MR.

itself.

THE COURT: ANd she is saYing, "I am

on David Hilliard'smy comments

PERKINS: That's correct.

COURT: OkaY. Now, 9o ahead.

TODD: Your Honor, it sPeaks for

And in rePlY to the last comment,

trrat's \,/hy \,l,re need' some evidence, vJhy v/e need'

Dr. Marshall_ to clarify what h¡as in her rnind.

I know Mr. Perkins from our last conversation,

he conceded he doesn't read minds. He is telting

Marshall's rnind. WeDr.you what \Á/as in Mrs.

need for her to tell us-

MR. PERKINS: f think the last paragraph

of Dr. Marshall's May 2oth document, your Honor,

says, ,,I am very interested in continuing working

on mediation. rr I real)-y wasn',t reading her rnind.

I \¡tas reading her words.

MS. STONE: And, your Honor, Yoü have her

words. You have her words at the Board meeting,

where she said she is voting her free wilt' She

is not being coerced.

And, again, Your Honor, it makes no24

HOWARD N. REISMAN COURT REPORTING SERVICE, LTD

16di-003822



t_

2

3

4

5

6

7

I

9

10

1l_

T2

13

23

L4

15

16

L7

18

L9

20

2t

22

24

sense to take

l{ay about the

cussion back

is nov¡ being

MR. PERKINS: ThETC \{ETE

discussions, Judge, but I believe

meeting was June 19th.

THE COURT: And the June

pretty much an all-daY neeting

all of the Board members. I¡Ias

was somebody absent?

1t_9

individual

the next actuaf

l-9th meetinq \^/as

with the rnediator and

one l-etter that she wrote back on

AG's version of what \,ras under dis-

in May, when

cons idered .

InIhat is norÁ¡

that's not at all what

being considered is the

ÀG himself has admitted this is something which is

much better f rorn the Foundation's perspective'

It's better because Dr. Marsha1l fought for it'

She \¡ras not a victim of the AG" She

\^/as a protagonist against the AG- She fought long

and hard for the Foundation.

THE COURT: OkaY. And after this date,

after she wrote this letter, there was vJere

how many more mediation sessions with the mediator

after May 2Oth?

everybody there or

No, a number of peoPle vlere on the

phone. That v/as the one that we excused people
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from attending.

MS. STONE: ANd

even able to ParticiPate

like Madame Ahweiler.

some people \^¡ere not

on the phone, Your Honor,

MR. PERKINS: Most hrere, Judge ' Most of

the Board members ParticiPated'
THE COURT: And there htas a circulation

of what right

a latest draft,

before that meetitg, of what was

which also ernbodied subsequent input

from Ms. MarshaIl?

MS. STONE: That's correct'

THE coURT: And the bottorn line, âs you

see these progress, is the Foundation came out

better at the end, did it not, because of this?

MS. STONE: It did, Your Honor, and,

you know, again, I thought v/e were not supposed to

get into the intricacies of mediation' f didn't

think we r,\rere supposed to be able to use what was

said j_n mediation to further their Iitigation

strategy.

THE COURT: They hlere real simple' They

didn't say what she said. They just asked me to

read it.

MS. STONE: WeIl, without myself violating
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that, I can tell you there v¡ere several ways in

which it got better for the Foundation. I won't

be specific. I wiII be general'

I,rith respect to the Period of

years under consideration, with respect to the

period. of years for Itlinois residents under

consideration, with respect to the specific

recognition and acknowledgenent of Giverny, with

respect to some other very specific language about

the right to exhibit art outside of the chicagoland

area, there \¡/ere a number of vJays in v¡hich this

d.ocurnent got better, f rom the Foundation's purposes,

perspective. And, in fact, it got better through-

out the course of the mediation.

There were some ProPosals on the

table that I am sure the individual defendants

would have found even and did find even more

egregious.

So there \,/as a steadY imProvement

of the document, Your Honor.

MR. CUMMINS: Judge, I don't know what

folks mean by "got better. I' You mean the attenpt

at hijacking by the Àttorney General- resulted in

changes that were less onerous? T mean, that's
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hardly getting better.

I think it's ProbablY time to

it up. I would just say

Mr. Perkins \^tas sPeaking

wtrat to whom, what happened when, without any

record, that's precisely !ühy v¡e need this discovery.

ÀndlamnotgoingtoputyouthroughtheSame

argurnents once again.

I just ask You to grant us the

limited relief that lve are requesting'

I think there is more than amPle

evidence bef ore you to justify that rel-ief and

not give us that will in our judgment compromise

this entire process that you spent so l-ong and

hard on.

And we ask You to rule in our favor

on that matter, Judge, and simply defer, do what

they say is alleged housekeeping. And we dispute

that, âs weII. Defer ruling on this matter until

r^/e have had an opportunity to present you with the

evidence that \^¡e said we wiII present"

Thank you very much.

THE COURT: Thank You.

Counsel, hte have had a long day today

this, your Honor.

and explaining who

v/rap

When

sa id

24
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and I hrant to, f irst of aII, apologize to you for

keeping you from 2:00 o'clock until a quarter to

7: Oo with only a few breaks.

I am sure you are aII as hungrY and

tired as I âD, but vJe have a lot of people that are

interested in this case and a lot of people that

are here today watching it. And I wanted to make

sure that you all had a chance to say what you

wanted to say.

I apoLogize, also, to you that,

unlike the Federal Court that has a much larger

thesupport staff than we have,

out afacilities to hand you written decision

today. It would have been totally improper for

me to do that, anyv/ay, because f wanted to hear

everything that v/as said.

I spent ny entire weekend reading

only the papers of the objectors and I have read

everything that's here. r have read all of the

attachments and I have read aII other cases.

f can't say the same for everything

that the plaintiffs have delivered yesterday.

I have read the briefs. I have read most of the

attachments and I have read the main portions of

HOWARD N. RETSM.A,N COURT REPORTING SERVTCE, LTD
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their cases.

This case has had a very, very

contested and, shall we sây, tortuous history

since last September when it. was filed.

I believe there have been three

appeals, there may have been more, with cross

appeals and further appeals. There have been

There has been a contest along the line of

virtually every issue that has been raised in

the case and it's an important Foundation and

it's an important case and it needs to have

careful and del-iberate consideration. Ànd I have

tried to do that.

I have found nothing in these

papers that have been cited by the objectors that
should cause me not to approve this settlement.

I really don/t see it as a close cal-I with respect

to counsel and with the f ine amount of r¿ork that
was done here.

I have thought about the process of
where we were

history of the

vJhy vre went.

when rtre went to mediation and the

case and what v¡e v/ere facing and

a very difficult process to

to go to medj-ation. And the

It v¡as

get the parties24 even
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fiercest proponent of that were these defendants,

who are nor^J objecting.

At no time vlas there any even

suggestion that Dr. Stebbins whould not be a

participant in the rnediation, even though everyone

knew what v¡as pending against him in regard to

disquaì-ifying him from the Special Litigation

Committee.

I had the opportunity in the early

portion of this case to read nany, many Board

minutes,' and when I got those minutes and I went

through and I took a look at the history of this

Foundation, one person really stood out in my mind

as the voice of reason in this whole process. And

that \.^/as Dr . Marsha l- I .

And I remember ny sincere disappoint-

ment at the tirne that when the Board met and chose

a Special Litigation Committee that didn't include

Stephanie Pace MarshalI.

I have never met any of these Board

by the wây, but I have spent a lot of timemembers,

reading material-s that I have been

I tistened very,

the tape and I tistened to it

HOWARD N. REISMAN COURT

yesterday

grven.

careful lyvery

twice,

to
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and again todaY in Chambers'

And after You get through all the

musicandallthestuffinthebeginningofgetting

everybody on the line and you try to get to that

f irst motion, which is an interrninable motion to

change the documents, which never got changed'

I listened and relistened to the section of the tape

when counsel for the Foundation advised everyone

about their f iduciary obligat j-ons and their votes.

And I listened to the way Ms '

Marshall voted and what she

Dr. Stebbins

said and how she said

and what he said andit,

how

asas wel-I

he said ir.
This was a lady who v¡as in control.

she \4ras running that meeting and she \¡/as control-

lingsomeVerydifficultsituationsandearlyon

in this rneeting she said, without any hesitation,

that if they made a change she wasnrt going to go

for this thing.

She didn't like the change that had

been advanced by Dr. Stebbins and she wasn't going

to go al-ong with it. Ànd this hlas not a lady v¡ho

v/as being intirnidated by anybody

f also did not feel that there \^ras24
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intimidation of Dr ' Stebbins in this case ' And

I just simpty don't see it' I have carefully

considered aIl of the objections' I have read

every bit, even though they weren't supposed to

fileit,everybitofthehistoryoftheFoundation,

the intent of Dan Terra, information that was

given bY these objectors'

And I do not see this settlement,

as the objectors have said as being antithetical --

I am reading from the document antithetical

totheFoundation'spurposes.Andthatitprecludes

the Foundation from recruiting the best and bright-

est worldwide to serve on the Board'

This is not a very lirniting docu-

ment as far as this Foundation is concerned. This

Foundatj-on is going to be able to pretty much

operate the way that it has' ft wiII be able to

conduct its mission of providing education and art

throughout the world and, Yês, the Board is going

to change.

Yes, I wish some of these Board

nembers weren't leaving, but that's not for me to

say. Yes, I hope that many of them, including the

defenants, may continue to be involved in this
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Foundation.

But I don't

Decree as the restrictive

read this

document

Consent

that counsel

for the defendant has

I think

that it is.

collection can be

said

this

moved around and Ioaned and shown throughout the

people of theworld and everYbodY, including the

State of Ill-inois ' are

I do have

going to benefit from that.

a very severe problem.

And I won't sign a piece of paper that has that

l-ast sentence on it, that says no other public

statement shall be made. So that has to be changed

with combining the two sentences and putting in

the words, rrand these parties have agireed.rl

And I won't sign it unless I don't

want to sign a red line or a sloppily-written docu-

ment today. I want that first paragraph corrected

so that it says who f iled ans\Á/ers, including

defendant Michaeli, who is not mentioned in here-

Everybody who has filed a current responsive

pleading.

Ànd as far as I am concerned,

I have no problern allowing these defendants leave

to file their anshter and that can be put in there,
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also,

filed

ment

This Consent

will be the

I sign after

rel-ease all

in the Consent

an ansvJer, of

granting them

Judgment and

it can be in

Order, if

a separate

an answer.

they

docu-

I do have

fiting in this case of

leave to file

a problem allowing the

the proposed counterclaim.

once its signed, and it

will be the document that
Judgment,

next it

I have signed aII the orders that

these things that are under seal.

once this document is signed, this

case wiII be over. AIl claims that the pJ-aintif f s

have brought wiIl be dismissed with prejudice.

And this Ìitigation wiII be done.

The counterclaim, âs I see it,

in many parts has a lot of defects to it, not the

Ieast of which is against people that aren't even

parties to the case; and they have to be added as

parties in order to be counterclaimed against-

However, I question whether valid causes of action

that flow from the main case are, in fact, what's

alleged in this counterclairn.

. So I am going to be entering an order,

shall hte call it the third order or fourth, denying

the defendants Ìeave to file the counterclaim in24
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this action. Ànd. that's r"¡ithout prejudice to them

bringinganyotherseparatelawsuitthattheymay

see may be appropriate in any valid cause of action

Lhat they may have against any individual. But it's

not part of this case.

This Foundation h¡as lucky enough to

have one of the most experienced and capable media-

tors. r did not really believe that this case could

be mediated successfully to conclusion'

At the tj-me that it went out, I had

some very,

a just and

it as a case in which there has been abuse

very strong

appropr iate

and I definitelY don't see it

State has tried and succeeded

charitable foundation.

doubts. I believe this is

conclusion. I do not see

as a case an

of po\^/er

which the

to take control of a

The AttorneY General is not

controlling this Foundation, as being alleged in the

papers. And this court is going to be able to con-

tinue to operate the way theY have-

The big difference is that this Board

is novr going to be able to operate. There \{i11 be

a functional Board, which there has not been for

almost a year norÁ¡. And the Board wiII be able to
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make decisions. And

able to go ahead, ês

Iitigation -

And seeing what this Foundation is

facing ahead of it, I can understand \^¡hy these

directors have made this incredible sacrifice to

step down and remove themselves for the good of the

Foundation, aI1 of them. I am disappointed that

it happened, but I am not supposed to second-guess

that.
And so if You bring me in tomorrow

the business of art will be

opposed to the business of

morni.g, r

and I will

so that there

able to

cop i es

today,

would Iike to have

be here,

is no

And I

an order

tonight, if I can'

unsealing the documents

issue.

would ask counsel to make avail-

the press who want to have

documents,

with You.

those documents

if you have then

MR. CUMMINS: You are denYing the motion

f or d.iscoverY, Judge?

THE COURT: I am d'enying the motion for

discoverY, too.

MR. CUMMINS: WilI you certify the question

on the counterclain?

HowARDN.REISMÀNcoURTREPoRTINGSERVICE,LTD.
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THE coURT: on the what, sir?

MR. CUMMINS: On the counterclairn, the

denial of the counterclaim.

THE COURT: WelI, once I sign that,

I don't have to certify anything. You have got

a final order and you can go up to the Appellate

Court tomorrow. I will be signing all of these

tomorrow, with the exception of the question of the

unsealing. And f want to do the unsealing tonight.

MR. CUMMINS: And you are making a specific

finding, I gather, that there is no conflict with

respect to those two directors?

THE coURT: I am not putting any Findings

of Fact in the order that I am signitg, but f am

telling you that I do not see anything in the

papers that have been presented to me. And I have

read aII the mediation papers that have been as

attachments here. AII the sealed documents.

I have not seen anything here that

would defeat the entry

I{R. CUMMTNS:

of this Consent Decree.

fication, Judge,

reasonlwantaclari-

a ruling with respect to

didn't seem to feelyour perception

coerced, which

The

you made

that they

IS24
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THE COURT: I am not Putting a Finding

of Fact in this order. I am saying that I am not

seeing anything in this order, I mean in these

papers, that should defeat the entry of this

Consent Decree.

MR. CUMMINS: But

1_3 3

coURT: You are free to file whatever

want against whoever and raise whatever

that you want about that.

However, there is not going to be

a finding. You don't want that kind

in this case.

THE

Iawsuit You

a I legations

that kind of

of a finding
MR. CUMMINS: BUI

issue of disinterestedness,

critical-. It may have come

you didn't address the

as v¡e believe that's

in late in the

but that's an issue that was not addressed

game,

at the

Board meeting.

No one was given advice or counsel

on that at the Board meeting and that issue remains,

as far as I am concerned, an issue that I presume

you are overruling.

THE COURT: I am not finding that under

the IIlinois Not-for-Profit Act that they are an

interested that they v/ere interested Board
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members that should not have participated'

Is that what You are saYing?

MR. CUI'{MINS: I am wanting you to make

ruI ing on that, Yês, Judge.

THE coURT: they could properly parti-

this decision and they did properlycipate in

partic ipate

MR

in the decision.

a

CUMMINS: I just want to cJ-arifY that

an issue.findi.g, because that's

MR. GARMENT: MaY T, Your Honor,

THE COURT: Yes, sir'

MR. GARMENT: -- express my disappoint-

ment at your Honor's ruling, understanding what

you articulated.

It is a very long distance from the

commencement of this proceeding and I would Iike

on the record to sirnply have it appear once again

that this case started with a suit that luas brought

by two dissident directors, Mr. Buntrock and

Mr. Gidwitz, which \,\Iere not privileged documents,

it. would have been a very c1ear, very flagrant

slander, because it \,vas f iIled with f alse aIlega-

tions that have been known to be false.

On the basis of that P1eadi.g,
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on the basis of that pleadi.g, you have the Attorney

General come in and bootstrap hinself into a posi-

tion of the intervenor, using false aIJ-egations to

play a role"

I¡Ihat f oIIowed, your Honor, r^ras the

of conduct thatcontentious and litigious course

led to the mediation proceeding

cover of the mediation proceeding and without your

knowing about this, without your being consulted,

without your having any knowledge, the Attorney

General forced the proceedings to the point of

depriving certain of the directors of this

Foundation of their free and untramneled choice.

But we must not forget where this

started and where it came out. And lve have a

situation that reminds me briefly of a custody

case where the clients said, I'A1I I want is custody.

I will be prepared to do all the cosmetic things

with respect to visitation and holidays and gifts,rl

and they have custody nor¡/.

And they have made a great deal out

of aII of the cosmetic changes and alterations that

have nothing to do with the fundamental defect in

this case that started right at its beginni.g,
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out of aII of the cosmetic changes and alterations

that have nothing to do with the fundamental defect

in this case that started right at its beginnitg,

continued all the Inlay through, and it's noIáI f inally

solidified in the Judgment of the Court.

MR. QUINLAN: Your Honor, I have to

object and ask the conments be stricken. Counsel

has no basis to make those comments- Frankly,

the only test of this has been where your Honor

denied the motion to dismiss.

Ànd they have f iled an ans\^/er today,

which admits there is a cause of action- So I don't

know how counsel can stand in front of this Court

and make his grand speech of the basis that there

is something here that is totally unfounded-

The complaint IVas

this Court and

proper. It v/as

it's nov¡ been f oundfound proper by

proper by filing

it be stricken.

an answer. And f object and ask

MR. CUMMINS : INIEI l ,

THE COURT: I AM NOt

Judge t --

going to be

of counsel's

str ik ing

remarksany remarks of counsel. A1I

may stay on the record.

And there \^/ere There v¡as no24
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trial in this case. None of the allegations that

rÁ/ere alleged in either of the complaints f iled

in this case have been proven and everyone knows

that.

This case is a rnediated settlement

and in large part f was convinced not only about

the skill of the mediator but also the fact that

a1I parties in this mediation process had counsel

available to thern and including the conflicted

alleged conflicted Board members.

And there is nothing in anYthing

that I have received here that makes me believe

that di-scovery is necessary or anything is further

necessary to investigate in this case any alleged

conduct" I just simPIY don't see it-

MS. STONE: Housekeeping matter, your

Honor.

MR. CUMMINS: Judge, before

THE COURT: Yes, housekeePing.

MR. CUMMINS: Just one matter, if I maY,

your Honor. But before Mr. Quinlan gets too right-

eously indignant about the comments of my colleague,

I would ask hin to go back and read his memorandum

that I referred to earlier.
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THE COURT: Which one, about the Special

Litigation Committee?

MR. CUMMINS: Yes, about all the conflicts,

Judge.

THE COURT: OkaY.

MR. CUMMINS: AII the conflicts, which

quite frankly no one has addressed in resolution

of this matter at any time, including the fact that

Ìawyers who purport to represent the Foundation can

currently represent folks individually who purport

to be taki-ng actions inconsistent r"¡ith the

Foundation.

But f just assume, when folks made

those pleadings, they believed it to be true.

THE COURT: Mr. Cummins, there comes a

tirne that al-l litigation has to be ended. And

this litigation is going to be ended to¡norrow in

this Court with the signing of these orders.

And the only thing that is going

to remain is the Petitions for Attorney's fees,

which the Consent Decree requires me to adjudicate.

And if I am wrong, f am sure the Appellate Court

is going to telt me I am vrrong and I will see you

aII back here.
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MR. CUMMINS: l'Ie appreciate your indul-

gence.

THE COURT: But for no\¡t I think v/e need

to conclude todaY's Proceedings'

You have a housekeePing matter'

MS. sToNE: Housekeeping matter' Yes'

Your Honor, wê wiII try to reach

Dr. Marshall tonight. r believe she is expecting

caIl. If there is some logistical dif f icuJ'ty

to the fact that she is vacation and may

have access to a fax machine, is your Honor

available ThursdaY?

THE COURT: SUTE.

MS. STONE: When do You leave town?

I will be I don't leave

our

due

not

a Iso

But ny

posed

I need

THE COURT:

town until SaturdaY.

If I needed to be reached, whY sign

somethingwhenll¡vasgoneandlwil].bereachable.
Center is sup-

come in FridaY if
last

to be

day here

ThursdaY.

in the

But

Daley

I wil-1

to.

MS. STONE: YOUT

itts necessary to resPond

THE COURT: I^IhY?

HOWARD N. REISMAN

finaIlY, I believe

Iast shot bY

Honor,

to the
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MS. STONE: I

to resPond to the last

obj ectors.
SidIeY, Austin, Brown & Wood soIelY

represented the Foundation' We do not represent

any of the defendants in their any of the

directors in their individual capacity. we do

not represent Dr. Stebbins in his individual

capacity. He has another lawyer for that

purpose.

VJe do not represent Dr. Marshall in

believe it's necessary

salvo bY counsel for the

L40

merely the

non-named,

Stebbins and

her ind.ividual capacity' Inie represent

Foundation. We give advice to the six

nonparty directors. That includes Dr'

Dr. MarshaII-

Austin, Brown & Wood

There is no conflict

There is no conflict

at any point

anywhere.

by Sid1eY,

in this case.

Thank You.

¡4R - QUINLAN : Judge , I wou ld l ike to

reserve my comments for the lounge across the

street after the proceedings here'

thank you.

THE coURT: We are in recess' Thank you'24
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Thank Yoü, Mr. RePorter.

(WHEREUPON, the hearing of this

matter I¡/as ad j ourned. )
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Cook, and State of IIlinois,

shorthand the Proceedings had

above-entitled cause, to the

skiJ-1, and abiIity, and that

and correct transcriPt of his
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being first duIY

court reporter

County of

he reported in

Chicago,

and that

in the matter of the

best of his knowledge,

the foregoing is a true

shorthand notes so

taken as aforesaid and contains aIl the proceedings

had at the hearing of the said matter'
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CERTIFICATE OF SERVICE

I, Susan A. Stone, one of the attorneys for Defendant Terra Foundation for the A¡ts, do hereby

certify that I caused a true and correct copy of the attached DEFENDANT TERRA
FOLINDATION FOR TFIE ARTS' REPLY IN SI.]PPORT OF ITS MOTION TO TRANSFER
THIS MATTER TO TFIE PRESIDING JUDGE OF THE CIRCTIIT COIIRT OF COOK
COI-INTY, CHANCERY DIVISION, FOR REASSIGNMENT TO JUDGE DOROTHY KIRIE
KINNAIRD to be served upon the following counsel by messenger deliver:

William R. Quinlan
James R. Carroll
John F. Kennedy
30 N. La Salle Street
Suite 2900
Chicago, U- 60602

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 48oo
Chicago, Illinois 60601

William P. Schuman
McDermott, Will & Emery
227 West Monroe
Chicago, Illinois 60606-5096

and by facsimile and Federal Express to

K. Chris Todd
Neil M. Gorsuch
David E. Ross
John H. Longwell
Jide O Nzelibe
Kellogg, Huber, Hansen, Todd
& Evans PLLC
1615 M Street, N.W.
Suite 400
Washinglon, D.C. 20036
flax. (202) 326-7999

Floyd Perkins
Bureau of Charitable Trusts & Solicitations
100 W. Randolph Street
3'd Floor
Chicago, IL 60601

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street
Suite i4o0
Chicago, Illinois 60602

Leonard Garment
Lawrence Levinson
Verner, Lipfert, Bernhard, McPherson & Hand
901 15th Street, N.W.
Suite 700
Washington, D.C. 20005
fax. (202) 371-6279

on this 27th day of August, 2001
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Honorable Timothy C, Evans
Presiding Judge
Circuit Court of Cook County
2005 Richard J. Daley Center
Chicago, tr- 60602

Tucker, et al. v. Buntrock, et al.,
No. 0l L 009112

Dea.r Judge Evans:

Enclosed please find a courtesy copy of the Defendant Terra Foundation for the
Arts' Reply in Support of its Motion to Transfer this Matter to the Presiding Judge of the Circuit
Court of Cook County, Chancery Division, for Reassignment to Judge Dorothy Kirie Kinnaird.

Very truly yours,

SIDLEY AUSTIN BROWN & WOOD

Re

ØÞ/ t4/-

Enclosure

cc: All counsel ofrecord

Robert P. O'Keefe
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AUG 2 9 200t

IN THE CIRCTIIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT . LAW DIVISION

PAUL HAYES TUCKER, et al.,

Plaintifß,

v No. 01 L 009T12

DEAN BLINTROCK, et al.,

Defendants

NOTICE OF FILING

TO: See attached Service list

PLEASE TAKE NOTICE that on the 27th day of August, 2001, the attached REPLY
MEIVIORANDLM IN SIIPPORT OF MOTION TO TRANSFER TO THE CHANCERY
DIVISION was filed with the Clerk of the Circuit Court of Cook Counfy, County Department,
Law Division, at the Richard J. Daley Center, Room 500, Chicago, Illinois 60602, a copy of
which is attached hereto.

)
)
)
)
)
)
)
)
\

L-.1 ¡ 'fY.P,
JAMES E. RYAN, #99OOO

Attorney General of Illinois
THOMAS A. IOPPOLO\ \

Assistant Attorney General
General Law Bureau
100 W. Randolph Street, 13-246
Chicago, Illinois 6060 1

11alo1A 11rìOJi/-tüt+-t L)ö

CERTIFICATE OF SERVICE

The undersigned certifies that a copy of the foregoing was served upon the named
individuals, indicated on the attached Service List, at their addresses, by mail, postage pre-paid,

by depositing same in the U.S. mail located at 100 West Randolph Street, Chicago, IL 60601 , on

the 27th day of August, 2001

Lur--- ,' t (-;
U

Assistant Attorney General

La
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SERVICE LIST

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive - Suite 4800
Chicago, illinois 6060 1

David A. Novoselsþ
Novoselsky Law Offices
120 North LaSalle Street - Suite 1400
Chicago, Illinois 60602

Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Bank One Plaza
10 South Dearborn Street
Chicago, Illinois 60603

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street. N.W., Suite 400
Washington, D.C. 20036

William R. Quinlan
James R. Canoll
Quinlan & Crisham, Ltd.
30 North LaSalle Street, 29ú floor
Chicago, Illinois 60602

William Schuman
Debra Tucker
McDermott, Will & Emery
227 YtestN{onroe Street, 55'h floor
Chicago, Illinois 60606

Scott J. Szala
Winston & Strawn
35 West Wacker Drive
Chicago, Illinois 60603

Leonard Garment
Lawrence Levinson
Verner, Liipfert, B ernhard,
McPherson & Hand
901 15'h Sffeet, N.W., Suite 700
Washington, D.C. 20005
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IN THE CTRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT. LAW DIVISION

PAUL HAYES TUCKER, et al.,

V

DEAN BTINTROCK, et al.,

Plaintiffs,

Defendants

No. 01 L009112

)
)
)
)
)
)
)
)
)

REPLY MEMORANDUM IN SUPPORT
OF MOTION TO TRANSFER

TO THE CHANCERY DIVISION

The Illinois Attorney General's office, on behalf of Attorney General Ryan and Assistant

Attorney General Floyd Perkins, submits the following reply memorandum in support of its

motion to transfer this case to the Chancery Division:

This case should clearly be transferred to the docket of Judge Kinnaird in the Chancery

Division. The Terra Museum case, and the litigation among the board members of the Terra

Foundation, was before Judge Kiruraird in Buntrock v. Terra. et a1., 00 CH 13859. This case is

nothing more than a continuation of the dispute, arising out of the same facts, with the same

allegations and the same parties (now with new defendants being added). The plaintiffs here,

Mr. Tucker, Ms. Terra, Mr. Simpson, fully participated in the earlier case through counsel. That

case went into mediation by the agreement of all the parties, including these plaintifß. Judge

Kinnaird conducted numerous hearings; her mediator, David Hilliard, conducted numerous

mediation sessions; hundreds of attorney hours rvere spent trying to reach a settlement acceptable
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to all the parties. After lengthy negotiations, a settlement was reached. The Illinois Attorney

General's Office, which had intervened in the case; the Terra Foundation; and the board

members who brought the Chancery action, all agreed to the settlement. A minority of Terra

board members voted against it. That minority resisted the settlement at great length; sought a ,^

TRO before Judge Kinnaird to prevent the Board from voting on it; sought an injunction in

federal court to prevent the Board from voting on it; sought in a lengthy hearing before Judge

Kinnaird to overlurn the Board vote and urged her not to sign the consent decree. The

challengers made the same allegations that they now make here in this Law Division case, and

aileged improprieties against the Attorney General's Office which Judge Kinnaird found totally

lacking in merit. Finaliy, Judge Kinnaird held a hearing lasting more than five hours at which all

of these matters were discussed, and she signed the consent decree, which states: "The Court

retains jurisdiction over the actions and the parties solely for purposes of enforcing the terms of

this Consent Judgment and Order and for such further orders and directions as may be necessary

or appropriate for the construction and effectuation of this Consent Judgment and Order." This

jurisdiction will extend beyond the pendency of any appeal taken from it.

Having been turned down in Chancery and in federal court, plaintiffs now seek to raise

the same allegations in a new case before a new judge in a different Division of the Circuit

Court. The relief piaintiffs seek is the same they sought before Judge Kinnaird - - to reduce the

consent decree signed by Judge Kinnaird to a nullity. A new judge would now be expected

essentially to "start over" and educate himself or herself about this case; attorneys' fees (already

large and all billed against the assets of the not-for-profit Terra Foundation) would no doubt be

vastly higher as counsel present their positions anew to a new judge unfamiliar with the lengthy

history of the case. Fee petitions in the first case are pending before Judge Kinnaird: the

2
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reasonableness of future fee petitions should be evaluated by the same judge. It is simply not in

the interests ofjustice and a grossly inefficient use ofjudicial resources to reinvent the wheel on

what is essentially a collateral attack on a consent decree that is only a month old.

CONCLUSION

For the foregoing reasons, defendants Attorney General Ryan and Assistant Attorney

General Floyd Perkins request that this case be transferred to the Chancery Division.

Respectfully submitted,

JAMES E. RYAN
Attomey General of Illinois

,'| /'
l'l¡tt-traan (t /

/LoL\

THOMAS A. IOPPOLO
Assistant Attorney General
General Law Bureau
100 V/. Randolph Street, 13-246
Chicago, Illinois 6060 1

3r2181,4-7t98

J
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TN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,

a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintiffs, No. 01 L009ll2

DEAN BLINTROCK, a Director of the Terra

Foundation for the Arts; RONALD GIDWITZ'
a Director of the Terra Foundation for the Arts;

MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;

STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE

STEBBINS, a Director of the Terra Foundation

for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOLTNDATION FOR THE ARTS, an)

Illinois Not-For-Proflrt Corporation; JAMES E. )

RYAN, Attorney General of lllinois; FLOYD D. )

PERKINS, Assistant lllinois Attorney General; )

WINSTON & STRAWN, an Illinois Partnership; )

and SIDLEY & AUSTfN, an Illinois Partnership, )
)

Defendants. )

NOTICE OF FILING

TO: See attached Service List

pLEASE TAKE NOTICE that on August 27,2001, we filed with the Clerk of the Circuit

Court of Cook County, Law Division, Reply in Support of Motion for Transfer Based on Case

v

)

)

)
)

)
)

)
)

)

)

)

)
)
)
)

)
)
)
)
)
)
)
)

)

Doc:l8ll60
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Filed in the Wrong Division and on Relatedness , a copy of which is attached and hereby served

upon you

Respectfu I ly submitted,

By:

Counsel for Dean Buntrock. Margaret Daley.
Ronald Gidwitz a Arthur Hartman
William R. Quinlan
James R. Carroll
Lisa M. Hegedus

QUINLAN & CRISHAM, LTD,
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2) 263-0900
Firm ID # 33745

Counsel for Theodore Stebbins
William Schuman
Debra Tucker
MCDERMOTT WILL & EMERY
221 WestMonroe Street, 55ft Floor
Chicago, IL 60606
(3r2) 372-2000

Doc:l8l 160
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CERTIFICATE OF SERVICE

The undersigned, being duly sworn on oath, deposes and states that she caused true and
Correct Copies of the Attached Notice of Filing and Reply in Support of Motion for Transfer
Based on Case Filed in the Wrong Division and on Relatedness, to be served on August 27,2001
in the manner listed on the attached service list.

SUBSCRIBED AND SWORN to
before me this 27th day of August,
2001.

PUBLIC

..OFFICIAL SEAU'
Mary Butler

Notary Public, State of Illinois
My Commission Expires March 2,2004

Doc:l8l ló0
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Paul Hayes Tucker, et al. v
Dean Buntrotck, et al.
No. 01 L 00911.2

(Via Messenger)
Thomas A. Ioppolo
Jeffrey Gray
Assistant Attorney General
General Law Bureau
100 W. Randolph Street
13th Floor
Chicago, Illinois 60601

(Via Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 6060 I

(Via Messenger)
David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite 1400
Chicago, Illinois 60602

(Via Messenger)
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)
Scott J. Szala
Winston & Strawn
35 W. Wacker Drive
Chicago, illinois 6060i

SERVICE LIST

(Via U.S. Maít)
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.C.
1615 M Street, N.W. Suite 400
Washington, D.C. 20036

(Vía U.S. Mail)
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
901 15th Street, N.W. Suite 700
Washington, D.C. 20005
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,
a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

DEAN BLNTROCK, a Director of the Terra
Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation
for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOLINDATION FOR THE ARTS, an

Illinois Not-For-Proht Corporation; JAMES E.

RYAN, Attomey General of Illinois; FLOYD D.
PERKIN S, Assistant Il linois Attorney General ;

WINSTON & STRAWN, an Illinois Partnership;
and SIDLEY & AUSTIN, an lllinois Partnership,

No. 0l L rJ09lI2

Before Presiding Judge Evans
for Reassignment

)
)

)

)
)
)
)

)

)

)

)

)

)

)

)
)

)

)
)
)

)
)
)

)

)
)
)

)

)
)

)
)

AUü I S r¡ìnt

v

Defendants

REPLY IN SUPPORT OF MOTION FOR TRANSFER BASED ON CASE FILED IN
THE WRONG DIVISION AND ON RELATEDNESS

Defendants Dean L. Buntrock, Margaret Daley, Ronald Gidwitz and Arthur Hartman, by and

through their attorneys, Quinlan & Crisham, Ltd., and Theodore Stebbins and Stephanie Pace

Doc:l8l 193
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Marshall, by and through their attorneys, McDermott Will & Emery, hereby state as follows as their

reply in support of their motion to transfer based on case filed in the wrong division and relatedness:

INTRODUCTION

As set forth in the motion to transfer, Terra II shor,rld be transferred to the Chancery Division

for reassignment to Judge Kinnaird because Terca 11is a direct attack on the consent decree entered

into by the Terra Foundation and approved by Judge Kinnaird in Terra L Tellingly, plaintiffs, in

response to the motion, totally fail to address the undisputed fact thatTerra //is directly related to

Terra I and, in fact, that Terua 1 is the basis for Terra IL For this reason alone, transfer to the

Chancery Division is proper.

Plaintiffs' suggestion that the filing of an appeal is dispositive of the motion to transfer is

wrong. It is undisputed that Judge Kinnaird expressly retained jurisdiction to enforce the consent

decree and regardless of the filing of an appealinTerua I Judge Kiruraird may continue to enforce

the consent decree unless a stay is imposed, In any event, even if Judge Kinnaird were divested of

all jurisdiction over Teta 1- which she is not - it does not in any way diminish the fact thaTTerra

.Iis inextricablyrelated toTerra II. Anongoing appeal inTerraldoes notchangethe factthatJudge

Kinnaird is familiar with the complex issues involved in Terra II and that judicial economy would

be best served by transfer of Terra 11to the Chancery Division for reassignment to Judge Kinnaird.

Terra.ll is, in essence, the same case as Terra 1as these very issues have been raised and considered

by Judge Kinnaird in Terra 1. In fact, plaintiffs objected to the consent decree oî [hree separate

occasions and their objections were found to be without merit.

Plaintiffs devote a substantial amount of effort attempting to persuade this Court thaf the

consent decree of Terua,I was not binding on plaintiffs, had no effect on them, and was simply a

Doc:18ì 193 2
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contract between the Foundation and the Terra l plaintiffs that did not resolve any legal or factual

issues. Plaintiffs' attempt to minimize Terra / is totally undermined by the filing of a notice of

appeal fromTerua L Assuming the genuineness of plaintiffs' argument, the merits of plaintiffs'

appeal ftom Terra l and even plaintifß' standing to pursue the appeal is questionable, at best.

In fact, the relief sought by plaintiffs in Terra II falls within the purview of cases that are

expressly designated by General Order 1.2 as those which must be filed in the Chancery Division.

Plaintiffs - without any support whatsoever - suggest that General Order 1.2 is about to be

modified or has been modified and that somehow this should affect the transfer of this matter to the

Chancery Division. Plaintiffs ignore the fact that Terra ll seeks declaratory and injunctive relief

which is directly encompassed by General Order 1.2. Plaintiffs also fail to state the fact that Judge

Gardner has already determined that Terra /1 should be transferred to the Chancery Division and

assigned to Judge Kinnaird. See Order and Transcript of August 13, 2001, pp.l2-73, attached as

Exs, A and B to motion to transfer.

Plaintiffs' objection to the motion to transfer only serves to further illustrate the blatant forum

shopping that plaintiffs have engaged in with hope that another court - even a court of coordinate

jurisdiction to Judge Kinnaird - will allow them to undermine the consent decree of Terra 1after

having been rebuffed by the Terra 1 court and by United States District Court Judge Bucklo.

Accordingly, this Court should put an end to such improper tactics and grant defendants' motion to

transfer this matter to the Chancery Division for assignment to Judge Kinnaird.

3Doc:l8ll9l
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AR.GUMENT

I. The Motion To Transfer Is Proper Based On The Relatedness Between Terra lAnd
Terra II.

Plaintiffs have suggested that by their filing a notice of appeal in Terra I, that action is no

longer pending before Judge Kinnaird, and thus the motion to transfer,is somehow improper.r

Notwithstanding the notice of appeal, Judge Kinnaird expressly reserved jurisdiction to enforce the

consent decree that is at the heart of Terra 1L Plaintifß' notice of appeal does not in any way limit

Judge Kinnaird's jurisdiction to enforce the consent decree that is challenged in Terra 11. There is

no stay in effect that prevents Judge Kinnaird from enforcing the consent decree. See Sup. Ct. R.

305(b) (providing that "[o]n notice and motion . . . .the court may stay the enforcement of any

judgment . . . or any other judicial or administrative order.") In fact, defendants never sought a stay

of Judge Kinnaird's order. Thus, plaintiffs' argument that Judge Kinnaird is without jurisdiction is

simply \¡/rong and based on a fundamental misapprehension of Rule 305 . See Town of Libertyville

v. Moran, 179 Il1. App. 3d 880, 535 N.E.2d 82 (2d Dist. 1989) (appeal was moot because appellant

failed to perfect its interest by failing to obtain a stay); see also JoJan Corp v. Brent,307 lll. App.

3d 496,718 N.E.2d 539 (1st Dist. 1999) (noting that stay is necessary to prevent enforcement of a

judgment pending appeal). Clearly, Judge Kinnaird has jurisdiction to enforce the consent decree.2

I Plaintiffs' argument totally ignores the clear language of General Order 1.3(d) that
provides that this Court may transfer a matter "lflo. the convenience of parties and witnesses and
for the more efficient disposition of litigation." There is no provision in General Order 1 .3(d)
that limits this Court's authority to transfer actions only if the division proposed for the transfer
has a"pending" related action. Nor would such a limitation be proper because that limitation
would only serve to facilitate the forum shopping that plaintiffs have demonstrated.

2 Plaintiffs readily admit that Judge Kinnaird has jurisdiction to consider plaintiffs'
pending petition for fees incurred by their former counsel, Shefsky & Froelich , in Terca /. That
plaintiffs are seeking payment of attorneys' fees pursuant to a consent decree that they are

4Doc:l8l I93
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Plaintiffs rely on Cowdery v. Northern Trust Co.,32I Ill. App.243,53 N.E.2d 43 (1st Dist.

1944), In re Parentage, 321 lll. App. 3d 823,748 N.E.2d 291 (lst Dist. 2001), and In re Marriage

of Holem,153 Ill. App. 3d 1095, 506 N.E.2d 739 (sthDist. 1987), for the unremarkable proposition

that the filing of a notice of appeal divests the circuit court ofjurisdiction to enter further substantive

orders in the action before the circuit court. That law is not in dispute. it is equally undisputed that

there is no stay in place pursuant to Rule 305. Thus, in the absence of a stay, Judge Kinnaird may

continue to exercise jurisdiction to enforce the consent decree. See Sup. Ct. R. 305(b). Because

Terra lldirectly challenges the consent decree, transfer to Judge Kinnaird is proper,3

II. It Is Indisputable That Terua 11Is Related To Terra I.

Plaintiffs devote a substantial section oftheir brief arguing that Terralis not the "same case"

as Terua II. Yetnowhere do plaintiffs contest - because they cannot - that Terra 11is inextricably

related to Terra I. In fact, the Complaint is replete with allegations regardingTerua I. Seefl33,

complaining of the filing of Terra 1 by Gidwitz and Buntrock; fl35, complaining of the Attorney

General's complaint filed in Terua I;1137, complaining of the Attorney General's intervention in

Terra 1, "ll -T8 (same) ; fl 3 9, complaining of a motion filed in Terra I; \ 40 , complaining of other

motions filed in Terca I;142, complaining of the mediation process inTerra I;\43,complaining

of Assistant Attorney General Perkins' actions during the mediation process inTerra 1; tlfl 48-53,

complaining of actions relating to Dr. Stebbins' involvementinTerra 1;flfl 55-58 complaining of

actions relating to Dr. Marshall's involvement in Terca I; \\ 59-7 a, complaining of the settlement

appealing further illustrates the inconsistency that plagues their objection to the transfer.

3 Assuming arguendo lhaf Tercq I and Tena 11were not the same case (which of course,
they are), as plaintiffs suggest, then Judge Kinnaird would have jurisdiction to hear Terra II,
regardless ofthe appeal, and it should be transferred based on relatedness.

5Doc;l8ll93
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secured inTerra I. Plaintiffs'Complaint inTerra 11is attached hereto as Exhibit A. See also

Exhibit A., p.25, Count I, Prayer for Relief, seeking "[a] declaration that the settlement lin Terra

1l is unlawful..." (Emphasis added.)

It is undisputed that Terra /1is simply plaintiffs' effort to challenge the settlement that was

reached in Terra L Plaintiffs are unhappy with the settlement, and in fact, tried to prevent its

approval by the Foundation and Judge Kimaird on numerous occasions. Plaintiffs have now

initiated Terra II to attempt to review the settlement yet again. In fact, the defendants in Terra II

consist of every Foundation Board member who voted for the settlement, two of the law firms

involved inTerra d the intervenor [llinois Attorney General and an Assistant Attorney General from

Terra I, and all new Foundation Board members who are responsible for complying with the consent

decree.

Rather than even attempting to demonstrate a lack of relatedness between Terya I and,Terra

1/ or even suggesting that somehow judicial economy and efficiency would not be served by a

transfer, plaintiffs suggest that the effect of Terra 1 is minimal, citing general principles of law

defining a consent decree as an agreement between parties. Plaintiffs argue that by entering into a

consent decree, there was no judicial resolution of the rights of Tucker, Terra, and Simpson. Of

course, plaintiffs' position regarding the limited effect of a consent decree is totally inconsistent with

the arguments that plaintiffs raised in objecting to Judge Kinnaird's approval of the consent decree,

namely, that the consent decree would impact the rights of numerous benef,rciaries and plaintiffs and

that an evidentiary hearing was necessary to demonstrate the fairness of the settlement.

Notwithstanding the clear inconsistency, plaintiffs' argument here is without support because a

motion for transfer itself does not require that another court have already conclusively resolved the

6Doc:l8l ì93
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parties' rights. Plaintiffs again miss the point.a There is no such limitation on this Court and

plaintiffs' objection should be rejected.

Moreover, even plaintifß acknowledge - as they must - that Judge Kinnaird, in presiding

over Terra land ruling on plaintiffs' objections to the consent decree, spent a great deal of time

addressing the issue reraised in Terra IL In fact, Judge Kinnaird has already considered plaintiffs'

claims - raised on several occasions in Terra 1- that the consent dccree was the product of

coercion on the part of the Attorney General. Risk of inconsistent rulings is substantial here. Indeed,

virtually all of the issues raised in plaintiffs' current motion to strike Sidley & Austin's pleadings

and appearance were raised before and decided by Judge Kinnaird in Terya L

In their effort to minimize the effect of the consent decree, plaintiffs have misrepresented to

this Court that counsel for Buntrock and Gidwitz drafted the consent decree. This is totally false.

The consent decree was drafted by the Court-appointed mediator in Terua l and reviewed by all

parties and their counsel. Plaintiffs futher misrepresent to this Court that defendants somehow

short-circuited Judge Kinnaird's ability to adjudicate the issues in Terra 1or that by fashioning the

settlement in terms of a consent decree, defendants deprived themselves of a hearing on the merits.

As set forth in the motion to transfer, the consent decree was only entered after substantial briefing

by all parties and five hours of argument before Judge Kinnaird. Accordingly, the significant

amount of time that this matter was before Judge Kinnaird, and her resulting familiarity with the

legal issues further support transfer to Judge Kinnaird in accordance with General Order 1.3.

4 Plaintiffs would have this Court exercise its authority to transfer related matters only if
another court previously resolved and adjudicated the issues alleged in the action sought to be
transferred. Under such a "rule," a matter could only be transferred if another action was no
longer pending. Tþus, plaintiffs' position totally contradicts their argument that transfer is
improper if the related action is no longer pending.

Doc:l8ll9l 7
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Finally, plaintiffs' argument as to the limited effect of the consent decree is fundamentally

inconsistent with their filing of a notice of appeal. On one hand, plaintiffs would have this Court

find that the appeal inTerra lprevents the transfer of this matter, while at the same time, plaintiffs

suggest that the order that is subj ect of the appeal in Terra 1 was not really a j udgment and did not

bind plaintiffs. Plaintiffs cannot have it both ways and the motion for transfer should be granted.

III. Defendants Are Not Barred From Requesting That This Court Transfer This Matter
To The Chancery Division.

Plaintiffs suggest that defendants are somehow barred from even requesting that this Court

transfer this matter to the Chancery Division. The basis for the purported "bar" is the fact that

defendants did not object to Judge Kinnaird's statement in Terua l that plaintiffs would be free to

file whatever lawsuit they wanted and raise whatever allegations they wanted. Plaintiffs have

construed Judge Kinnaird's statement, that simply recognizes plaintiffs' constitutional right to file

a lawsuit, as somehow validating Terra IL Plaintiffs' argument is totally baseless. Defendants'

motion to transfer does not in any way in conflict with Judge Kinnaird's statement. Significantly,

defendants have not contested plaintiffs' right to file this "action." Defendants have simply

requested that this Court transfer this matter to Judge Kinnaird because Terra 11is an attack onTerra

I,

The authority relied on by plaintiffs to support the purported "acquiescence" is inapposite.

In Autonv. LoganLøndfill, Inc,,l05Ill.2d 537,474N.8.2d817(1985) andDrollingerv. Merrell,

57 Ill. App. 3d 792,373 N.E.2d 407 (5th Dist. 1978), the reviewing courts held that a party waived

the ability to argue certain issues on appeal because the issues were inconsistent with positions taken

before the trial court or had not been properly preserved. In Terua 1| there is no reviewing court

IDoc:l8ll93
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considering an appealable issue in this case and thus, Auton and Drollinger have no relevance.

Plaintifß rely on Chicago Park District v. Chicago & North Ilestern Transportation

Company,24}Ill. App. 3d 839, 859, 607 N.E.2d 1300, l3l4 (lst Dist. 1992), to suggest that there

is a "bargain" that defendants entered into that is somehow violated by this motion. Plaintiffs have

unilaterally constructed a "bargain" based on the fact that defendants did not object to Judge

Kinnaird's statemenf. recognizing plaintiffs' constitutional right to file an action. There was no

"bargain" and plaintiffs' insinuation is disingenuous.5

IV TTIE COMPLAINT TN TERRA /ISEEKS RELIEF THAT IS WITHIN THE TYPE OF
RELIEF AWARÐED BY CHANCERY COURTS.

it cannot be reasonably disputed that the relief sought in the Complaint is primarily equitable

relief that is, pursuant to General Order 1.2, among the express types of relief and cases reserved to

the Chancery Division. Specifically, Terra ll seeks injunctive and declaratory relief and plaintiffs

have already sought a restraining order. Plaintiffs' only response is that General Order 1.2 has been

modified or is about to be modified. Of course, plaintiffs have not directed this Court to any such

proposed modification or authority to support their suggestion.

Plaintiffs suggest that this matter has been assigned to the "Commercial Litigation Division"

and as support, submit a blank Civil Action Cover Sheet. Plaintiffs ignore that the Civil Action

Cover Sheet itself provides that "[t]he information contained herein is for administrative purposes

only and cannot be introduced into evidence." Plaintiffs also fail to note that the judge to whom this

case was assigned in the Commercial Litigation Division, Judge Gardner, sua sponte transferred this

action to this Court for purposes of consideration of transfer and expressly stated that it should be

s Chicago Park Distrlcl is totally irrelevant to plaintiffs' "bargain" theory. Chicago Park
District involved fraudulent discovery perpetuated by one of the parties and is thus, inapplicable.

9Doc:l8ll9l

16di-003870



transferred to the Chancery Division for assignment to Judge Kinnaird. In addition, the Civil Action

Cover Sheet is a form to be completed by the attorneys for the plaintiff. Thus, the fact that plaintiffs'

attorneys deem their case as appropriate for the Law Division did not bind Judge Gardner.

Finally, plaintiffs suggest that because the Civil Action Sheet provides for general "statutory

actions" and certain statutes provide for injunctive relief, the Law Division is thus the proper

division to hear Ten'a1L Sucli an argument is illogical and ignores that General Order 1.2 expressly

defrnes injunctions as appropriate for resolution in the Chancery Division.

CONCLUSION

Plaintiffs accuse defendants of "gamesmanship." That plaintiffs are unable to provide any

authority to support their unfounded allegations is not surprising. Defendants' motion to transfer is

entirely proper. It is plaintiffs who have engaged in a forum shopping expedition that more

accurately constitutes gamesmanship. Indeed, if plaintiffs' appeal of Terra I and the separate

litigation of Teta 1/before a new judge is permitted to proceed, the end result could be inconsistent

and conflicting judgments: a decision in the Teta l appeal may moot the proceedings in Terra IL

Plaintiffs' objection to the motion to transfer is predicated solely on plaintiffs' effort to find

another forum to reevaluate the consent decree - even a forum of coordinate jurisdiction.

Defendants have established that Teruo // is based on the consent decree of Teta 1. Plaintiffs have

not even attempted to rebut the relatedness between Terca I and Terra 11. Instead, plaintiffs have

sidestepped the issue, suggesting that Judge Kinnaird does not have jurisdiction over Terra I.

Plaintiffs' arguments fail because regardless of the f,rling of a notice of appeal, Judge Kinnaird

clearly has jurisdiction to enforce the consent decree as no one has even sought entry of a stay

pursuant to Rule 305.

Doc:l8ll93 10
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For all foregoing reasons, Defendants Buntrock, Gidwitz, Daley, Hartman, Marshall, and

Stebbins respectfully request that this Court transfer this case to the Presiding Judge of the Chancery

Division for assignment to Judge Kinnaird.

Dated: August 27,2001 Respectfully S ubmitted,

DEAN L. BLINTROCK, MARGARET DALEY,
RONALD GIDWITZ and ARTHUR HARTMAN

By: u-
One of Their Attorneys

William R. Quinlan
James R. Carroll
Lisa M. Hegedus

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0900
Firm ID # 33745

Respectfu lly Submitted,

THEODORE STEBBINS And STEPHANIE PACE
MARSHALL

By: ùl^^,a,fJ'^- 
One ofT(g(Atiorneys

William P. Schuman
Debra Tucker
MCDERMOTT WILL & EMERY
221 West Monroe Street
Chicago, IL 60606
(3r2) 372-2000
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¿t IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOTS
COUNTY DEPARTMENT, LAW DIVISTON

PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, JUDITH
TERRA, a Director of the Terra
Foundation for the Arts, and ALAN K.
SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts, RONALD
GIDÏVITZ, a Director of the Terra
Foundation for the Arts, MARGARET
DALEY, a Director of the Terra
F oundation for the Arts, ARTHUR
HARTI\,IAN, a Director of the Terra
Foundation f'or the Arts, STEPHANIE
PACE MARSHALL,, n Director of the
Terra Foundation fbr the Arls,
THEODORE STEBBINS, a Director of the
Terra Foundation for the Arts, THE
TERRA FOTJNDATION FOR TIIE ARTS,
an Illinois Not-For-Profit Corporation,
JAMES E. RYAN, Ättorney General of
Illinois, FLOYD. D. PERI{INS, Assistant
Illinois Attorney General,
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Defendants.

COMPLAINT AT LAW

Plaintíffs Paul Hayes Tuclcer, Judith Tena and Alan I(. Sirirpson corrylain of the

Defendants Dean Buntrock and Ronald Gidwitz, James E. Ryan, Fioyci D. Perkins.

Margaret Daley, Arthur Hartman, Stephanie Pace Marshall, Theodole Stetrbins, and the

Terra Foundation f'or the A:ts ("Foundation") as foiiows:
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Preliminary Statement

1. Tluough tiús action, Plaintiffs Paul Hayes Tucker, Judith Teua and AIan l(.

Simpson seek to vindicate both the mission of the Foundation and the intent of its

forurder Daniel J. Terra. The plaintiffs complain that certain ciirectors of tbe Founclation

are iueconcilably conflicted and have willftilly and wanton-ly breached theit fiducja'v

obiigations by pursuing a course of action antithetical to the best intel'ests of thrr

Fourdation and inconsistent with both the pulpose of the Foundatiou and the clealll,

expressed intentions of its founder. These bleaches of fiduciary duty were aided by - and

even incluced by - the illegal conduct of the Illinois Attolney General and his assistant.

Indeed, as we set out more fuliy below, the improviclent conduct of the Attorney Genera.l

not only induced breaches of fiduciary dttty but constitutes an unlawful deprivation of tire

Foundation's properly without due process of law and zur urlawful deprivation of the

Foundation's rights. to fi'eedom of speech. The Foundation's interests have been ftirther

compromised by the con{licted interests of several Directorls and valious counsel wiro

purported to, but did not, represent and counsel the Foundation fì'ee of irnpropel inÍluence

2. The plaintiffs have been unlawfully denied the opportunity to bring tirese claims

in otirer litigation. As a result, this case is flrled to secure relief - a declalatory judgmenr.

injmrctive relief and darnages - in order to halt the perversion of the Foturdation's

mission whicir has been the direct result of the defendants' conduct.

Nature of the Çase

3. On June 29,20A7, the Board of Directols of tire Terra Foundation for the Arts, [r¡,

a conflicted majority, voted to accept a settlement of this litigation tirat wor.rlcl chain thc

Foundation to Chicago for 50 years and install a rnajor-ity of Illinois residents on its

2
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Boa¡d. As the dissenting board rneinbers stated before the t ote, this acquiescellce to the

extraordinary intrusions by the State of lllinois into the Fourdation's affairs was ul.lt'tt

r;ri.as and an ntter abctication of the Boalcl's fiduciaiy responsibilities. \'et six ì:oal'd

members, sonle rvith per:soiral conflicts, none acting in the best iuterests of thc

Foundation, chose to vote in favol of a proposal that-if allowed to stancl-rvill clo

violence to the clear vision of an American philanthropist and set a clúlling plecedent f'or'

all not-for-pro fit cotporations.

4. The Foundation's existing bylaws, writteu under the clirection o1: the fbunde¡'

Daniel .1. Tella, encourage the world-wide dissemination of its art auct the artistic

accorupiisiunents of Arnericau artists. Yet six Boæd tnembers votecl to irnpose parochial

new rules that would prevent the Foundation from rnoving across state bouudar..ies,

pr:eclude it from displaying its collection permanently outside Chicago, force it to

lelinquish conh'ol of its assets to another Chicago-based museurn, and pack its board with

native sons instead of seelcing out tire finest art expet'ts wolldwide. None of these

resh'ictions were ever envisioned by Ml. Terra; indeed, they ale antithetical to th,,r

Foundation's chafter and its foturder's detnonstrated intentions'

5. Earliel litigation and a rnediation process compromised by conflicts of intelest

became a vehicle for a power grab by tiie Attorney General of the State of Iilinois zurcl

Assistant Attorney General Floyd D. Perkins, who is charged with enforcing the State's

charitable institution laws. Tlirough tlueats of investigation and legal action-including

tiie thr.eat of suing pivotal board members - Perkins has used his official powels to

cornpromise and conflict certain rnembers of the Foundation's Boarcl of Directors such

th.at tire Foundation's light of self-gover:rlance, its liglitto coutt'ol its own assets. anct its

J

16di-003876



right to fi'eedorn of speech have been effectively nullified. The Attolney General's

conciuct has unlawfully intelfeled with the conduct of the Foundation, a private not-f'or'-

prof,rt coqroration, tluough a pattern of halassment, tlueats alrd acts of intinriclation nlrdc¡'

color of law, which has cleprived and threatens ñuther to cleprirre Plaintiffs of. (l) their'

fi'eedom of speech, in violation of the First Amendmeut; (2) their propelty without ciue

process of law, in violation of the Fourteenth Amendment: aucl (3) riglrts under the

commerce and contlacts clauses of tire Constitution. Tluough this Lurlawfi.rl condlrct, lt4r,

Perkins has also induced certaiu Board members to violate their fiduciary cluties to thcr

Foundation.

6. In approving a tainted rnediation process, a confiicted a majority of the Board ol"

Dir'ectors of the Foturclation have violated their fiduciaty duties to the Foundation ancl

caused tlre Foundation to act uln'a vires. Despite ineconcilable conflicts of interest and

their consequent disqualification, clirectors Stephanie Pace Marshall ancl Theodo¡'e

Stebbins have acteci against the intelest of the Foundations. By taking actiorr

incompatible witir the Foundation's charter and wasting valuable assets and o¡rportnnities

for the Foundation to carry out its mission, the Boald membe::s who apploved tire

proposect settlement violated duties of obedience to the Fourclation's purpose and best

interests.

Parties

7. The Terra Fourdation for the Arts is a not-for-profit corpolation established iri

1978 by Ambassador Daniel J. Telra. The Foundation, pursuant to its Articles ot'

Incorporation and By-Laws, oversees the $175 million Terra Collection of American Ar-t

ancl loughly $250 rnillion in other assets.
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8. Paul Ha5,es Tuclcel is Chairrnan of the Board of Directors and Plesident of the

Foundation. He is a chaired plofessor of art history at the University of Massachusetts

Boston and a resident of Massachusetts.

9. Alan I(. Simpson is a Director of the Foundation, a former United States Senator

and letired Director of the Institute of Politics at Harvarci University's John F. I{eruredv

School of Goverrunent, and a resident of Wyorning. Senator Simpson also sert,es ¿r.s

Chairman of the Boatd of Trustees of the Buffaio Bili i{istorical Ce¡rter in Cocll,.

Wyoming, which maintains assets valued in excess of $350 million.

10. .Iudith Tena is Vice Chairman of the Boald of Directors and Vice Plesident of the

Foundation, Mr. Terra's wiclow, and a resident of Washington; D.C.

11. Dr..Stephanie Pace Marshall is the Foundation's Secretary aud Treasurer ancl

chairman of its furance and strategic planning committees. She is president of the lliinois

Mathematics and Science Academy, and a resident of lllinois.

12. Dr. Theoclole O. Stebbins is a Dir-ectol of the Foundation and Chaiman of the

collections committee. i{e currently seryes as curator of Amelican al't at the Fogg

Musetul at Haivard University and resides in Massachusetts.

13. Margaret Daley is a Directol of the Foundation and Chairrnan of its eclucatiorr

committee. She is a resident of lllinois.

14. Dean Buntroclc is a Director of the Founclation and an at-large rnember of its

Executive Cornmittee. I{e is a resident of lllinois.

15. Ronald Gidwitz is a Director of tire Foundation and an at-large member of its

Executive Conlnittee. He is a resident of illinois.

16. James E. Ryan is tire Attolney General of lllinois.
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17. Floycl D. Perkins is Assistant Attorney General, Buleau oi'Charitabie Trnsts antl

Solicitations.

The Historv of the Terra Foundation

18. Daniel .1. Terra (1911-1996) was a scientist, businessmau, and an att lover. Bortr

and educated in Philadelphia and a graciuate of Pennsylvania State University. Mr. Tetlrr

mai¡taiued residences in Chicago and Washington, D.C. Plesident Ronalcl Reagan. u'lto

appointed Mr. Terra Ambassaclor-at-large for Culnu'al Affairs, laucled his acirievelllelirs

in promoting education in American ar1 nationalty ancl internationally. Mr. Telt'a's

collection includes hundreds of impottant American paintings and other worlcs spamiilg

the period fi'orn 1750 to 1950. Among the artists represented at'e John Singleton Coplev.

Thomas Cole, Frederic Edwin Church, Geolge Caleb Bingham., Winslow lJomer', James

Whistler, John Singer Sargent, Edwæd Hopper, and Georgia O'I(eefe.

19. In 1978, Ivfr'. Terra formed the Foundation to hold iris collection aucl enhanc.e

public appreciation of the arts ilr the broaclest sense, without atly geograpiric limitatiorl.

Its pr-rrposes, according to its original Articles of Incorporation, were

to form, presetve, and exhibit collections of paintings expand the

artistic horizons of a growing aït public tluough such activities wlúch will
include lectures, symposia, talks, demonstrations, films, and related

educational programs designed to fru1her these purposes; establish,

concluct, operate, ærd maintain a school of instruction ancl airy arld ail
arlistic and teclurical eclucational fine arts courses.

Articles of Incorporation (as filecl Dec. 13, 1978).
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20, The Founclation,. with Mr. Terra as President ancl Chait'tnau of the Boaxl.

establishecl a nluseullt in Ei¡anston, Illinois, in 1980. In 1987, Mr, Tema decided to I'nove

the museum to Chicago where, he iroped, it would t'eceive a wider audience ancl

appreciation. He cleated a multimillion doliar rrruseunt faciiity on Not'tit Michigarr

Avenue now worth well over $30 mitlion. Bolsteled by a belief tirat Anelicau cultur'¡i

cleveloprlent and art was rurderappreciated abroad, in 1992 Mr. Ter'::a foulded the l\4uséc'

cl'Art Amélicain in Giverny, France, the rural home of Ciaude Mouet. l{e movecl a

substantial por:tion of his collection there every year from April to October'. Mr. Telra

i¡sisted that the Amedcan paintels, whonr he honored in the ltluseurrr, offered sometiring

new to the intemational art scene and plovided a way to celeblate the culful'al co¡rnectioll

between U.S. and European art. Today, the Forurdation owns substzurtial ¡rloperty in thc

Village of Givelny.

2I. By the 1990s, Mr. Terra became concelned that lús collection was

underappreciated in Chicago. At an April 25, L990, annual meeting of the Boald of the

Terra Museurn of American Art, Mr. Terra expressed dismay over low atteuclance at thcr

Chicago museum.. Given his massive investmerf in the Noúh Michigan Aveuue propert\r

and only atound 60,000 visitors per year', Ml. Terra calculatect that ite was spending morc

than $5,000 per visitor. Mr. Tena confided his concerns to friends ancl futlue Boalcl

membels, such as Senator Alan Sirnpson. and activeiy investigated reiocating his alt

collection.

2]2. By 1994, Mr. Telra began corcrete steps to lnove iris coliection. On August 26-

1994, Ml. Terra caused the For-rnclation to adopt certaiir changes to its Articles oi'

Incorporation, allowing the Forurclation to:
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Build, er:ect. maintain, equip, nlanage, lease, and operate ntuseruls aud

sclrools, both in the United States an.d abroad, and all components cleeurecl

advisable or necessary to provide space for these activities anc{

exhibitions,

Articles of Incolporation (Aug. 26, 1994) (emphasis adcled). Mr. Tera t'eiterated ttr

othels, including Senator Simpson ancl his long-time fì'iend Peter Solnlssorl of thrr

University of the Arts in Philadelphia, that he rvarrted. his art to achieve the bloaclest

possible irnpact on the public.

23. Between 199i and 1993, Mr. Terla negotiated with the Corcot'an Galler:y in

Washington, D.C., and the Wiritney Museum in New York City to fomr a strategicr

alliance tliat woulcl pool the Foundation's collection with those of the other tu¿cr

institutions and ltlove the emphasis of the Foundation's wolk fi'onr Chicago ll

Washington. Discussions brolce down over issues relating to the Whitney Museum's

controi over the coliection.

24. Between 1993 and 1995, Mr. Terra conducted negotiations with two Phíladelphia

institutions, the Pennsylvania Academy of Fine Alts and the University of tire Altr;.

coucer-ning relocation of the collection fi'om Ciricago to Philadeþhia. A deal u,ith thc

folmel institution broke down when Ml. Terra sought to retain ownelship and control

over his coliection; a plelirninary agreement with the lattel institution was signed, but not

f,rnalized.

25- In 1996, the last year of his life, Mr. Ter::a focused intently on Washington, D.C..

where he then resided. I{e explessed to many colleagues a desire to urove tlie lior"rnclatiort

to Washinglon. In eally 1996, Mr. Teua hired a real estate agent and bought a builcling

on Thornas Jefferson Stleet in Geo::getown to setve as the new intelim cor?orate

heaclquarters of the Foundatíon. At the same tirne, Mr. Tena cornmissioned an architect
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to draw plzurs and obtain zoning pelmits for a uew museultt facility and heactquatters tltl

his existi¡g pr:operty on Connecticut Avenue, which were coltUrieted in Ma¡, 1996.

Phone li¡es, name plates. furniture and other items wet'e ¡rtu'chased for the tlerv pt'oìlert\'.

Mr. Tepaeven distlibuted chauge of address forins to fi'iends and colleagues atnorurcitt¡¡-

the move of the Foundation's headquatters to the hotnas Jefferson street locatiorl.

sometimes rvith his own handwritten annotations. Hov/ever, Mr'. Terra tvas lttlabie ttl

com¡rlete his contemplated move of the Founclation's collectiou because of his cleatir irl

.Tune 1996.

26, By the tirne of lús death, Mr. Terrahad left more than $100 million in an. $210

millio¡ i1 cash and seculities, and millions in real ploperty to the Forurclation, includíng

the valtrable North Michigan Avenue rnuseum site. Between 1996 arrd 1998, the

Foulclation was consumed with issues relatirrg to Mr. Tetta's estate.

The Board Fight Over the X'uture of the Eoundation

27. Upon settlement of N4i'. Tena's estate, the Board returnecl to consicleratiou oJ' rr

strategic plan for the Foundation. At a November 1998 meeting, It4r. Buntt'oclt

recomrtellded that the Boald folm a Strategic Planning Committee to coLrsiclet' optious

fol the futtue of the Foundation. Mr. Giclwitz was elected chairman of this committee.

28. Paul Hayes Tucker was elected Chairrnan of the Boald and Plesiclent of thc

Founclation in 1999. Dr. Tucker holds a Ph.D. in the Histoly of Art fi'orn Yale Universit-t'

and. teaches fut History at the Univer-sity of Massachusetts whele he is a chairett

professor and a leading expert on Claude Monet. Other ctulent members of the 1l -

rnernbel Boæ'd of Directors include Mr. Terra's wiclow, Juciith Teua; former U.S. Senator

AIan Sirnpsoll, recently reti::ed as Dilectol of the Institute for Politics at l{arvald
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University's .Tolin F. I(eruedy School of Govemment; Dr. Stephanie Pace lr4arshall.

plesicient of the Illinois Mathernatics and Science Academy; Margaret Dale1,, u'it'e ol'

Mayor Richard M. Daiey; Jacques Andreani, former Frencir Aml¡assador to tlìe Unitecl

States; Arthur A. I{artman, former U.S. Ambassador to Flattce and Russia; Flelene

Aluweiler, forrner president of the Sorbonne and. the Georges Pompideu Centel'in Pal'is;

Dr. Tlleoclole Stebbins. curator of A¡uerican alt at the Fogg Museutn at l-luvarcl; Dea¡l

Buntrocic, fonner chief executive of Waste Mairagement, [uc.; aud Ro¡ralc{ Giclu'itz.

former chief executive of Helene Curfis Corporation.

29. Under Dl. Tucker's ieadership, the Fourdation coutinued active strategic planning

in th.c year 2000, consiCering cooperative ;.rangements irreseni.,:d by a uumbet' ol'

nationally recognized ar1 institutions, based both within ancl outside Chicago. Thc:

Strategic Planning Commiffee rnet several tirnes to consicler options, with I4r. Gidrvitz

himseif raising suggestions of builciing a new museum facility on a cliff'elent site.

affrliation with other m.useums, and closing the museum to focus on education efI'orts ancl

building the collection.

30. In pleparation for the Board's Septernber 2000 arurual meeting in Frauce, Dr'.

Tuclcer encoutaged members to focus on long-terrn planning options and cilculate iclens;

tirey núght have in aclvance of tire meeting for the group to study aud consicler.

31. Dl. Tucker circulated a "white papeL" suggesting a potential collabolation witil

the National Gallery in Washington, D.C. -- which attracts 6 rnillion visitols aruruall¡'.

more than double that of auy altemative in Ciricago, Dr. Tucker presentecl the idea as

only one way to encourage increased exposure for the coilection, and he sought ñlll

consideration of othel ideas. He noted, for example, that nruseums iurd localitie:;
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frequently "cornpete" for the honor of hosting such uniclue aud irleplaceable collections

as Ml. Terra's, offering incelrtives to foundations that agree to ilrovide their collections on

a semilrermanent basis. Mr. Tuckel thought that such a cornpetition coulcl bring

enhanced global awareness of tire collection and financial wherewithal to euhauce the

Foundation's ability to prusue its educational mandate throughout the wo::lcll accorclinqh,.

Dr. Tr-rcJ<er encoulagerl ¡nemì:ers to consiclel the potential valtte of a "l¡eaut)¡ colltest" rts

another option.

32. At the same time, Dr. Tucker pointed out that the sale of the Clúcago facility

could be beneficial given tliat it ties up over $30 million worth of assets aud requires atr

additional $3.5 rnillion in annual support from the Foundation, a fact thnt deeplt,

concelnecl Mr. Terra before his death.

The PIov to l(eep the Foundation in Chicago

33. Messts. Gidwitz and Buntrock opposed Dr. Tucker's braiustorming suggestions.

Instead of taking rip their cotlcerrm with their colleagues, however, Messrs. Gidwitz ancl

Burtrock filed a lawsuit alleging that the named individual directors had breached their

fidlrciaty duties to the Founclation merely by considering the possibility of rloving tlrc:

collection fr:orn Chicago.

34. In their lawsuit. Messrs. Gidwitz and Buntroclc clairned, contrat'y to fact, that lvll'.

Terra intencled that the Foundation would always remain in tire Chicago alea. The

cornplaint quoted news leports from 1987, tire time of the move fi'om Evauston to Nol'th

Michigan Avenue, in which Mr. Terta clescribed his enthusiasm for the new locatiotl.

The complaint dict not refer to lvfr'. TeLra's i 990 staterneut to tlle Board of Directors ot to

any of iris surbsequent discussions and plans r:elating to reiocation of the Fouuclation to
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arother city. It also did not nr.ention the 1994 amendment to the charter which pertnittecl

the Foundation to operate rnuserulls and schools "both in the United States zurd abroad."

Based on this misleading statement of Mr. Terra's irrtent, the defendants alleged that the

Foturclation's rnission was to operate a "mlrseunl of Americzur alt. . . in the Chicago arcrr

to be lleld in tlust fol the benefit of the people of the State of Illinois."

35. Attorney General .Ianres Ryan ancl Floyd Perkins, an Assistant Attorney General.

seized upon the turmoil of the Tena Foundation Board as an oppor:hurity to asserl State

control over its assets. At the inception of the lawsuit, the Attomey General fìled an

intelvenol cornplaint tirat simply bortowed the allegations of Messrs. Gidwitz and

Buntrock. The cornplaint also reitelated the faulty prernise -- based upon a ciemousttalrlt,

incorrect statement of Ml. Terra's intent -- that the Boald of Directors were without

autirority to relocate the Foundation. The cornplaint sought a declaratiou, atlong other

things, that "[t]he intent of Daniel Terra in creating the Terra Forurdation was to opelate a

ll.Llseum of Amedcan alt in the Chicago area for the benefit of tlie people of Illinois ancl

he ancl others who have donated to the Foundation inteucled and expected the Museum to

remain in Chicagoland."

36. The Attomey General interr¿ened expressly to prevent any possibility that tl'rc

Board rnight remove the Fouudation's assets from Chicago" wliicli he described as an

ultra vires act. As Assistant Attorney General Perkins has stated in an inter-vierv fbl that

case. he believes it is iris roie as assistant attomey genelal to see tirat illinois-basetl

chalitable institutions utilize their assets in ilinois, Mr'. Perkins atternpts to accompiislt

ttris by seelcing installnrent of Illinois clirectors on th.e boards of such institutions and

tluough other restrictions. He has employed this tactic successñllly in otlrel cases, l"crt'
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exarnple, that of the Regenstein Fourdation. Mr. Petlcins aclcnowledges, however, that hc'

ctoes not have tire authority to impose lllinois-related restrictious on institutions whicit

\ryere created to ser\¡e lxoader intel'ests, such as national aud internatiorlal aicl

orgarúzations, evetl though sucir instih¡tions n:ay be based in lllinois allcl sulrject ttr

reporting and otirel statutoty requilements of illinois law'

37. As antholity for his intelvention in that lawsuit, Mr. Perlcirx reliecl on tile

Charitable Trust Act (760 ILCS 55/1 et seq. (1997)) and his "conrron lau¡ lrorver atrcl

duty to protect the interests of the PEOPLE OF ILLINOIS in tnatters ¡ret'taining to

charitaþle assets and trusts." Whatevel authority these sources of law nray plorri.cte to the

Attomey General, they do not pennit any action. to force a chalitable trustee ol Boarcl

membel of a not-for-profit corpolation to change the institution's ftindameutal puqrose in

a matrler inconsistent with its charter or fottnder's inteut. Nor do these attthorities

manclate that auy charitable trust or not-for-plofit corporatiou that is estalrlishecl in the

State of Illinois must rernain in lilinois, regardless of its purposes and founder's inteut.

38. The propriety of the Attorney General's intervention and sole basis f'or authorirv

in that case depended upon his claim that the Terra Forurclation's purpose was to serve the

people of iltinois, rather than a broader population. Lil<e the other defenclants, the

Attorney General based this claím on selected statemetfs of Mr. Terra to the llress. A

reasonable investigation of the facts would have revealecl, however', that Mr. Terra clid

not intend that any of the assets of the Telra Fourdation should be restricted

geographically. tvlr, Perkins did not conduct such an investigation before f,rling lús initial

complaint. For example, Mr. Perkins has admitted that when he tiled that colllplaint he

was unawaïe of Mr, Terta's 1994 arnenclment to the Articles of Incorpotation of the
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Foundation expressiy stating that the Foundation's efforts sirall include museullls "[rot]r itt

the United States and abroad."

39. I¡ January 2001, the Tema Fouudation filed a urotion for judgrLettt on thcr

pleadings, noting that notiririg in the Foundation's Articles of Incorporation or B1r-f¿1¡r5

prevented Boæd members fi'om considering a move of the collection. trut insteacl

encouraged simply tire best possible dissemination of alt knowledge and appreciation

anlo.rg the puì:lic in the United States and abload.

40. Although the trne facts of Mr. Teua's intent v/ere t'evealed early in litigation, ¿ttlc1

at the latest by the Founclation's motiou for judgment ou the pleadings, clefèndants and

the Attorney General persisted in their efforts to capture tlie Foundation fur lllinois. Thel'

were able to do so through a bamage of motions designed to delay the proceedings ancl

deflect attention fi'orn the core issue of Mr. Terra's intent. M::. Pellcins and the othcrt'

clefendants first challenged the Board's choice of counsel and early clecisions abottt

directing and finding the litigation. Then, once the Board had selected an inde¡rencient

litigation cornmittee of Dr. Stebbins and Arnb. Andreani, Mr. Perkins aud the other

derfendants challenged Dr. Stebbins' ability to serve on this committee. These tactics

hacl the desired effect of paralyzing the Board aud placing Mr. Perlcins and tire otlter

defendants in a süong position to make demands npon the Foundation, without i-egard to

the medts of theil lawsnits.

41. As the case proceeded to mediation, the Attorney General and Assistaut Attoluelr

General Pellcins insinuated themselves into the ptocess iu an attenrpt to railroad its restllt.

Mr. Perkins pursued the goal of capturing the Foundation's assets in iliinois clespite the

fact that he had no basis to assert tirat he was seelcing to pleserve Mr, Terra's iutent.
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4? . In mediation, the Attorney General and Assistant Attorney General Peri<ins toolt

several extraordinary positions that evidenced their lecognition that Mr. 'ferra's intent

was not to constrain the Forurdation to Chicago. The Attolney General clisagreecl that the

Boarcl of Directors was govelned in tire use of the Foundation's ftiirds solely tr1, ¡¡.

fu'ticles of Incorporation, He argued that those futicles were too broad to provicle an¡,

meaninglill prupose to the Foundatiori. Most striicingly, the Attorney Genelal maintaincrl

that a not-for'-profrt corporation established for charitable purposes in a palticulal

jurisdiction, simpiy by virtue of its place of incorporation, becomes a public tmst fbl the

people of that jurisdiction that rnay not relocate without violating its fictuciar'), cluties to

that population.

43. Without legai authority and in dislegard of the facts regalding Mr'. 'lerra's intenr.

Assistant Attorney General Perkins deuranclecl tluoughout the mediation that âu¡,

settlement include a nassive re-write of the Foundation's bylaws requiling it to give up

its rigirts to self-governance, keep its collection in Chicago, and fold irrto an existing

Chicago-based instih:tion. Àft. Perkins clemanded, amorlg othel tlrings, that tlle

Foundation:

Negotiate a partnership with the Art Instiftrte of Chicago in which
the Foundation would sell the Nor{r Michigan Avenne prollel'ty to
fund a new wing at the fut Institute.

Renrain an lllinois cotpot'ation, maintain its principal off,rce in, ancl

have its corporate headquartels in Illinois in perpetuitl,.

Maintain and exhibit its coilection in the Chicago metrol:olitan
alea in perpetuity.

funend its by-laws to expand the Board to include äfteen
rnembers, a rnajority of whom must at all tirnes be residerrts ol'
Illinois.

a.

b.

c.

d
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44. Mr. Perkins wou. approval for these litlitations, unsurprisingly, 1ì'orrr Messt's.

Giclwitz and Buntrock. He also gained support fi'onr Mrs. Daley and Mr. I{artruan. Btrt

Mr. Perlcins was ltnable to win over a niajority of the Boarcl.

45. Frurstrated by the Board's resistance to his dentands, Mr. Perlcins resorted to usinu

the porver of his office to harass, tlueaten and intimidate directors and the Founclation.

These tactics were directed in parliculal at two key swing dilectors, Dls. Stelrbins ancl

Marshall.

46 Since his earliest involvement with the Terra Founciation, Dr. Stebbins haci

suppoitecl a comprehensive approach to strategic planning that included cousideration of'

options outside of lltinois. In1997, before Dr. Stebbins joined the Board, he headed a¡r

advisory conunittee that conducted a review and analysis of the collection and repoltecl

recolllnendations to the Board for the flrture. The comrnittee consisted of Dr. Steì:bins.

then cnrator of American paintings at the Museutn of Fiue Arts in Boston, Prof'essor .loh n

Wilmei'ding, fbnlel chairman of the alt deparfment at Princeton, and Challes \4olÏ'ett,

former deputy director of the National Gallery and dilector of the Phillips Collection in

Waslrington. In its report to tire Board in February 1997, the advisor-)' committee

concluclecl strongly that tire present building in Chicago is inappropriate as a m"usetull.

The com¡rittee e¡visioned tluee alte::native scenarios fbl the fnture, tt,r,o of which

invoh,ecl discontinuing the Chicago presence by: (1) concentr-ating on French operations,

with the establisLulent of a new Tena Center for American Art and Arnerican Studies irl

Pæis, or (2) irnproving the collection and housing it another American city.

47, Dr. Stebbins joined the Board in April 1998. In Strategic Plaming Committee
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ltleetiugs until the outbreak of litigation, lte continued to aclvocate cotlsideration of'

options rvithin and without iliinois. He was an especially strong acivocate f'ol'tire idea ol:

lnaintaining a stzurd-alone trtuseunt.

48. When litigation began, Dr. Stebbins becanre a key figure in its conduct. U¡rort

defendants' denand for an independent iitigation committee, Dr. Stebbitrs ancl Anlir,

Jacques Andreani r,vere chosen from atìlorlg the non-¡rarty directors to ovet'see the

litigation olr behalf of the Foundation. Because Amb. Ariclreani was itl lìtance at thc

time, Dr. Stebl¡ins effectively conü'olled the litigatiou conrtnittee.

49. Wittrin tluee weeks of Dr. Stebbins' election to the litigation comtnittee otr

November 30, 2000, l'4r'. Perkins f,rlecl a rnotion to rcrnove Dr. Stebbins fì'om the

cornmittee on the grounds of conflict of interest. On January 22, 2001, Mr. Perkins

obtai¡ed a Court ordel to conduct special discovery focusing on Dr. Stebbins' conclnct as

a director. Within two weeks of that orcler - and less than two weelcs before a schedulecl

evidentialy hearing focusing upon Dr. Stebbins' conduct - the Foundation e¡rterecl irlto

rnediation. With chailenges to lús reputation and integrity having become the central

focus of the litigation, Dr. Stebbins strongly aclvocated clirecting the FoLrnciation into

mediation.

50. On Malch 21, 2001, Mr. Perkins circulated a draft complaint naming Dr. Stebbins

as a clefencìant fol tire fi::st tirne. In a cover letter, Mr. Perlcins stated that the ilocutnellt

was a d::aft aud was uot being f,rled, but lathel supplied to set folth issues to be cJisctLsseti

at settiement. The ch'aft conrplaint named Dr. Stebbins as a new defenclant anci includecl

specific charges of impropriety against him, The allegations inclucled alleged bleaches ot

the clut1, of ioyalty to the Founclation by repr:esentation of multiple parties at at't auctiorts.
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The amencled comlrlaint also chalged Stebbins with breaching the Code of Ethics 1''or

Professionai Practices in A-rt Mnseums. The amended complaint was never tìled.

51. Dr. Stebbins llow knew that, if settlernent was not reachecl, the litigatiorr woulcl

resulre. rvith his reputation and integr:ity once again the central focus. and he rvoulrl

beconre a clefendant in tire case.

52. On the same day that the draft complaint was distlibuted to counsel. the nrecliator

circulated to the Boald a revised rnediation proposal, which had been fol-rmlated afier'

reviewing the amended cornplaint and discussing this uratter witli the Attorney Genelal.

The proposal contained a requirernent that the Foundation would maintain and exiribit its

collection in perpetuity ar the Art Instihrte of Chicago. According to the rlediator, this

provision lesulted fi'orn the position of the Attoiney Genemi. N4r'. Perkins hacl not

participated in mediation sessions on Marcir 5 and 6, but worked behind the scenes with

the mediator to influence the coulse of rnediation.

53. Dr. Stebbins, facing the tlueat of becoming a defendaú iu tire larvsuit, rorv

explessed his support for settlement. On April 2,200I, he and Arnb. Andreani prepared

a letter to the inediatol stating that "in older to end this destr-Lrctive process, we ale

willing to pledge that the foundation and its collection remain in Chicago." Thel,

enclosed a settlement proposal "followfing] the outline" of the Malch 2l, 2001, proposal

reflecting the Attorney General's positions.

Attacks on Dr. Marshall

54. Dr. Marshall joinecl the Board in 1998. Like Dr. Stebbins, Dr. Marshali helcl tire

view that the Terra Foundation was established for the broadest possible dissemiuation of'

American art. For example, at a May 10, 2000, meeting of the Strategic Planling
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Committee that Drs. Stebbins and Marshall attended, consensus was reached that thc

beneficiaries of tire Founclation included the national and intemational pr"rblic.

55. Late into the mediation process, Dr. Malshall lemained a strong critic of the

Attorney General's metirods and pr:oposals. in a May 20,2001, Ietter to ct'r-ulsel fol the

Fourdation and her fellow Board members she reported:

lW]ith respect to the AG's version of the lxoposal, I find it unacceptalrle
and antithetical to my understanding of the fiduciary obligations of a

dilector with respect to the duty of diligence. My nndelstanding o1'the
rnecliation process is that a settlement agreement, if it can be achierred. is
dictated by no one party and mutually constructed by all palties. 'fhe

AG's version of the proposed agreernent clearly lacked nrutual
construction.

56. In addition to serving on the Boald, Dr. Marshall serves ftill-tirne as ¡rresident of

the Illinois Mathematics and Science Academy, a highly-regarcled education institutio¡i

that depends on public fr,urding for the bullc of its operating budget and is currently in the

midst of a significant capital campaign.

57 . After a rnediation session on May I 1, 2001 , Mr. Pellcins began to fèel that several

of the directors were resisting settlement ancl that the mediation might be r-ursnccessful.

Mr. Pellcins believed that he had been triclced into going along witir mediation and h¿trl

lost valuable time prepaling for litigation. He began to inr¡estigate Dr. Marshall to

detelmine if there were allegations he cottld maice against her in this action. A1'tc'r

reviewing public clocuments, Mr'. Perlcirx developed concelns about two issr.res lelating to

Dr. Marshall's position as plesident of the lllinois Mathernatics and Science Acaclern1,.

He consideled these issues for "a couple of days" befole sending an aclministrativc:

subpoena to the Academy on May 25,200I. Mr. Perkins lanew that the subpoena woulcl

colne to the attention of Dr. Marshali and would "aggravate" her.
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58. Mr, Perkins nevet infolrued Dr. Marsirall or irer counsel that the investigation hacl

been concluded.

The Proposed Settlement and Board Approval

59. On June 29,2001, the Board held a special meeting to consider the terms of a

proposed settlement of this litigation. The settlement callecl for entry of a consent

judgment ancl oldel implementing tiie Attolney General's -qoal of locl<ing the lrou¡rclatir-rl

in to the State of lllinois. In this regard, the proposed judgment lequires:

For at least 50 yeals, the Foundation shall remain an lllinois corporation,
with its principal off,rce and corporate h.eadquarters in lllinois;

For at ieast 50 years, the Foundation sirall maintain and exhibit the Teua
Collection of American Art in the Chicago meû'opolitzur area;

For at least 25 years, the Foundation will require that a nrajorit¡, of its
Board positions be at all times lield by residents of lliinois;

cl The Foundation shall try to negotiate a parfirership with another Chicagcr
metlopolitan alea instifution with the goal of ceasing to operate a stand-
alone ruuseum in Chicago.

60. Dr. Marshall, the Foundation's Treasurel and Secretæy, plesided at the sirecial

meeting. Other ciirectors present were: Mr. Gidwitz, Mr. Burtlock, Mrs. Daley, Mr'.

Hartman, Dr, Stebbins, Mrs. Terra and Dr. Tucker.

61. Immediately priol to the vote, several Board members rnade personal statements.

lr4r's. Terla objected that "the mediation ploposal befole us cannot be approvecl consister:t

with our responsibiiities as Terra Foundation trustees."

Certainly, it will clestroy Dan Tera's dream of allowing this private Tera
Foundation to really chart its own coulse, free from any kind of state
interuention, which is what he always intended. A¡id I think, finally,
we're going to be destroying his goal of allowing peopie across this erÍile
country and the world to view tlr.is magnificent collection of alt . . . . [W]e
will be sending a chilling signal to the entile forurdation'world as a lesult
of this mediation proposal, that as a Boæ'd, we have invited the State of

a.

b.
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Illiriois to leally come in and lult our Fouudation . . . telling us that only

Illilois residents call serve, and really depliving the Foundation of access

to the most outstaldiug voices, certainly, in the national ancl

international art community, which is what Dau wauted so badly to have

as a part of the Foundation.

62. Dr. Tucker echoed Mls. Terra's concetns. He stated that

what i find most disturbing is the ways in which this Founclation, as a not-

for-profit entity, is in fact going to become part of tb.e state's put'view.

The invasion of its independence, its privacy, by. . . the Attot:rey Genet'al.

I find repugnant. I find it detrimental and offensive.

63. At the recoutmendation of the Fourdation's attontey, Dls. Stebirins aucl Marshall

each addressed the issue of conflict of interest due to the Attomey General's conduct in

the case. Dr. Marshall confirmed that "the Attorney General has asked the illiuojs

Mathernatics and Science Acaderny to respond to a fact-finding investigatiotl," bltl

i¡sisted that the investigation "has not played a paft in my decision-making with lespect

to my ficluciary responsibilities as a Boald member of this Forurdation."

64. Dr. Stebbins first defended his "reputation, both as a schoiar and as someoue ol

complete integrity," and maintained that he had servecl on the Board "withont any iota of'

a conflict of irferest." He then stated that he "abhorfecl] the tlueatening tactics of the

Attolney General." Dr. Stebbins aiso insisted that he was voting his "owu conscience,"

65. Upon the motion of Dl. Stebbins, the Board voted on whether to applove the

proposed resoiutions to ainend the By-Laws and accept the settlement. Mt'. Blrntrocli,

Mrs. Daley, Ml. Gidwitz,Mt. Hartman, Dr. Marshall and Dr. Stebbins voted in favor'.

Mrs. Teua and Dl. Tucker voted against.

66. Membe::s of the Board of Directors of the Terra Foundation have stattttory attct

common law fiduciary dlrties to the Foundation. These cluties incittcle, but are tìot limited

to, the duty of loyalty, which encornpasses the duty to avoicl conflicts of interest and to
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act in tire best interests of the Foundation; the cluty of obedience to pur¡rose, wllich

prolúbits action contrary to the purposes for which Fouudatiolt was establisiredl aud thc

duty to use the Founclation's assets productively and not to waste Forurdatiolt assets.

67. At ieast hvo nrenrl¡els of the Board who voted in favor of the proposecl settleme¡lt

were faced with a conflict of intelest. Dr. Marshall expressly acknowleclgeci that the

Attorney General, the plimary beneficiary of the settletnent transaction, r.r,as conducting

an investigation of the publicly-ftinded institution of which Dr. Malshall is presiclent. Dr'.

Marsirall reasonably could expect irer vote on the settlement to irrfluence the otttcotue tlÍ'

that inr¡estigation, either positively ol negatively.

68. Dr'. Stebbins also had strong personal incentives to sripport the settlemeut to the

detlirnent of the Fourdation. During the course of the litigation and conesponcling public

scrutiny of the Founclation's operations, he had faced charges of serious lairses <lt'

professionai responsibitity, In aclarowledging his abhonence of the Attomey Geueral's

tactics a¡d vocif'erously defeLrding his leputation and iutegrity immediatel¡, priol to thc

vote, Dr. Stebbins plainly identified his confiict of interest. if the mediation was

unsuccessftil, Dr. Stebbins would become a defendant in the case and lace pelsonal

iiability. Only tluough settlernent could Dr. Stebbins hope to avoicl mole scnttiny rvhiclr

carried the tlueat of a potentially devastating effect on his career.

69. The Founclation's bylaws can be anrended only "by a majority o1'the ciirectort

then in otfice and present" at the meeting at which the vote is talcen. l3ecause eight

members of the Board were present at the June 29, 2001 nieetiug, the affumative r¡ote ol

five dilectol:s was required to approve the Proposed Settlernetf's tnany bylaw changes.

Withor-rt the votes of Dr. Stebbins and Dr. Marshall, the Proposecl Settlerneut gatnet'ecl
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only four votes.

70. Each Board meml¡erwho voted in favor of the settlement did so in violation of'

their fiduciary cluty of obedience to the Fourdation's pulpose. Restticting the

Foundation's art collection to isolation in Chicago for 50 years zurd installing a majority

of lllinois residents on its Board is directly contrary to the Foundatiou's statecl pulpose itr

its Articles of Incorporution to "expand the artistic hotizous of a glorving art pr-ttrlic" artcl

to "opeLate nì.useun1s ancl schools, both in the United States and abroad." Alticles oi'

Incorporation (Aug. 26, 199 4) (emphasis added).

71. The Foundation's missiou is meant to be world-wíde and its board metnirel's

equally diverse, not given over specially to lllinois ancl its citizenry. incleed, the

problerns of the 50-year lock-in and Illinois-nrajority provisions rvere identi.fied by Dr.

Marshall ¡rrior to her conflict of interest arising. In her letter of May 20, 2001., she statccl

that because of the Foundation's "intentional national and inte::national outt'each a¡rcl

ptesence," she did "not believe any specifically defined constifltency shoulcl holcl a

reserved rnajority." Dr. Marshall acknowledged that a 50-year loclc-in would be a

reiinquishrnent of the Board's power to govern the Founclation when she stated that

"lalfter the stinulated neriod. it is the Board of the Founclation tirat tnust tnake decisiorl:i

legarding the Fourdation's f,ttute."

72. Each Boald membet who voted in favor of the proposed settlement also violatecl a

duty not to waste the Foundation's assets. By eliminating the possibility of tnergel ot'

partnership with a non-Clúcago institution, the Board accepted a undue limitation on its

negotiating powet'. By limiting the field of cornpetitot's for the Terra relationship, tlre

Board woulld waste all tlie benehts that would flow fiour that cornpetition, and in

23

16di-003896



particulal the ability to secur-e the most attlactive possible terms fol the ftiture and l"ol the

collection to have the greatest possible irnpact on tire art world and public edttcatiolt.

73. The Foundation has benefited tlernendously fi'om the participation of art experts

woridwide orr its board of clilectors -- including, among othet's, the curator of American

art at Harvard's Fogg Museun; a leading expert on Claude Monet; and the plesiclent ol a

major Parisian art museum. Yet the Boarcl majority voted in favor of a settlerucnt Luldo'

which the Foundation would forfeit the benefit of such experts in favor of a boalcl ¡rackcci

with iridivicluals whose clúef virtue is that they are residents of Illinois. By limiting thc:

pool of talent from which the Board can lecruit directors, the Board woulcl rvaste its

opportunity to secrue the best and most experienced leader:sirip.

74. Loclcing the Foundation into Chicago for 50 years or any other length of tirne ancl

stacking the Boald with lllinois residents dangerously comprotnises tlie Foturdation's

flexibility to fi¡tfill its chafter. There is absolutely no guarantee that the Chicago

community will provide adeqnate support to the Foundation ovel such a long period o1

time. lf the Founclation is to remain viable it must have the flexibility to consider other

venues whele its collectiou may atfi:act the maximum possible iuterest.

CLAIMS FOR RELIEF

Count I - Declaratory Relief

7 5. AII folegoitlg par:agraphs are incotporated herein by t-eference.

76. An actual and justiciable controversy exits betweentlie parties as definecl by 735

II,CS sl2-70r.

77. As directols of the Terra Founclation, Plaintiffs have donated their time, efTorts

and resources to accomplish the mission of the Foundation.
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78. Plai¡tifß have a ficluciæy duty to see that the Foundation acts lawftilly aud irr

ol:edience to its char"tel and pulpose, aud to protect the Terra Fottndatiou fì'om waste ancl

mismanagemeut aud unlawflll itrterfeleuce with its rights.

79. The conduct of the Defendants aileged herein has caused aud u'ill cotltiutte t.r

cause irreparable harm to the to the Ter'::a Foundation ancl its beneficiaries in tire Uniterl

States and abloacl.

80. Plaintifß have no aclequate remedy at law and request that this Cotrlt eutet' it

judgment declæing as statecl in the prayel'for relief below.

Prayer for Relief

Plafurtiffs l'equest that this Court to entel juclgment on their beiralf as follows:

(a) A declaration that the settlement is unlawful becattse it was uot appt'ovecl

by the Boarcl in accordance with lllinois law; it is the product of coirflicts

of interest, breaches of clirecto:: fiducialy duties ancl unlawful interf'erence

by the Attor-ney General; and it is incompatible with the Foundation's

llulpose to propagate A¡nerican art in the United States and abroad;

(t ) Plaintiffs' costs of suit herein, inclucling without iimitation their attorneys'

fees actually incurred;

(c) Such other relief as inay be just and proper'

Count II - Ulfrø Øires Acts (805 ILCS 105/103.15)

81 . AII foregoing palagraphs are ùrcorporated herein by t'efet'ence.

82. The resoltrtions approved by six members of tlie Board of the Foundation on .lltuc

29, 2001, constitr:te acts of the Foundation taken in coutravention of its Articies of

Incolporation and By-Laws, and thus taken withotrt lawftii authority, capacitl' 01'power,
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83. The court should enioin the doing of such acts iu this proceeding pr-u'sr"rant to the

General Not for Profit Corporation Act of 1986, 805 ILCS 105/103.15(a).

Prayer for Relief

Plaintiffs request that this Court to enter judgnrent as follows:

(a) an Ordel enjoining the deferidants fi'om talcing ftirthel action in violatiorr
of law ancl contrary to the best irÍerests of the Foundation;

(b) Darnages in an amount to be detenuined at trial;

(c) Plaintiffs' costs of suit herein, including withont limitation their attorneys'

fees actually inculrecl ;

(d) Punitive damages;

(e) Such other relief as may be just and proper.

Count III - Breach of Fiduciary Duty

84. All foregoirlg pal'agraphs are incorporated herein by reference.

85. A ficÌuciary relationship exists between the Foundation and the uremlrels ol ili

Board of Directors. The Board's fiducialy duties include, without limitation, the duties

of acting in goocl faith zurd with due regard for the Founclation's irrterest, of lefi'aining

fi'oru acting in a marurer adverse to the Foundation's interest, of making full disclosure of'

ail material information in their possession, of obedience to tire Folurdation's ¡rtuposes âs

established by its Alticles of Incorporation, of rnaking prodr"rctive use of tlle Fournclation':i

assets and opportunities, and tlie duties of care, Ioyalty, fair clealing, and honesty.

86. The Defendant Board Mernbers who voted in favol of the proposecl settlement

willftilly and wantouly bleached some or all of these ficluciary cluties because the

settlement is not in the best intelests of the Founclation, is inconsistent rvith tile

Foundation's charter ancl by-laws, and v/astes assets and cpportunities of tire For-urclation.
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87. ln acldition, board members Stephanie Pace Malshall and Theoclore Stetrbins

breachecl their duties of loyalty to the Foturdation by voting in favor ot' a settlemenr

which offeled pelsonal benefits having nothing to do with the intelests of t}e Foundation.

88. As a direct and proximate result of these breaches of fidriciary dut5,. the ¡llaintifl'!;

and the Foundation have suffered injuly.

Praver for Rel ief

Plaintiffs i'equest that this Cotut to enter juclgment on their behalf as follows:

(a) Damages in an amount to be deterrnined at trial;

(b) Plaintiffs' costs of suit herein, including without limitation their attorne),s'

fees actually incurred;

(c) Such other relief as rnay be just and proper,

Count IV - Inducins Breach of Fiduciary DuW

89. All foregoing pal'agraphs are incorporated herein by lefelence.

90. As set folth above, the Defendant members of the Boald who votecl in f¿rvor of thc

proposed settlement of tlús litigation dict so in violation of theil fiduciary duties to thcr

Founclatiorr.

91, Attorney Genelal Ryan and Assistalt Attorney Genelal Perkins coiluciecl with

these Board members in cornmitting breach of theil fiduciary duties, ol' otheru,isc

induced or palticipated iu such breach.

92. As a direct and proximate result of tlús conduct, Plaintiffs and the Fonndation

have suffered injr"rry.
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Prayer for Relief

Plaintiffs request that this Coult to enter judgment on their behalf as follows:

(a) Damages iu an atnourt to be detennined at trial;

(b) Plaintiffs' costs of suit helein, including witirout limitation theil attorne),s'

fees actually incurred;

(c) Puritive clamages;

(d) Such othel reiief as rnay be just and proper.

Count V - Deprivation Under Color of Law
of Constitutional Rights (42 U.S.C. S 1983)

93. All f'olegoirlg paragl'aphs ale incolporated herein by refèrence.

94. At alt relevant times, Attorney General Ryan and Assistant Attorney Genelli

Perkins acted under colot of law as Assistant Attorney Genelal of the State of lllinois.

95. Mr, Perkins' conduct constitutes an unlawful deplivation of the Forurcl.ation's

prope::ty without due process of law in violation of the Fouteenth Arnenclment to the

Constitution of the Urúted States.

96. The conduct of the Attorney General and Assistarrt Attomey Genelal constitutes

an unlawful deprivation of the Foundation's rights to fi'eedom of speech uncler tire First

Amendrnent to the Constitution of the United States.

97 . The condrict of the Attorney Gener-al and Assistant Attorney General has lesultecl

in an unlawful restlaint by the State of lllinois on interstate comrnerce in violation of Ar'{.

I, $ 8 of the Constitution of tire United States.

98. The conduct of the Attolney General and Assistant Attorney Generai has lesultecl

in an unlawful impairmerf of the Foundation's contractual obligations in violation of Alt.

I, $ 9 of the Constitution of the United States.
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99. The Attorne)/Geueral aud Assistant Attor:ney General engaged in suci1 iliegui

conduct to the ir¡uly of Plaintiffs and the Foundation.

Prayer for Relief

Plaintiffs request that this Courl to enter jndgrnent on their beiralf as follows:

(a) Damages in an arnount to be determined at tlial;

(b) Plaintifïs' costs of suit herein, including without limitation their attol'¡re\':.;'

fèes actuall), incuned;

(c) Such other relief as rnay be .iust and proper.

Jury Trial Requested

100. Plaintiffs r:equest trial by jury.
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Dated: July 31,2001

Respectfrrlly subrnitted,

PAUL STU

Robert P

Thomas C. Cto
Cummins &

Drive
Suite 4800
Chicago,IL 60601
Telephoue: (3 12) 606-8605
Fax: (312) 578-1234

K. C1uis Todd
Neil M, Gorsuch
David E. Ross
I(ellogg, Huber, Hansen, Todcl
& Evans, P.L.L.C.
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
Teleplrone : (202) 326-7 900
Fax: (202) 326-7999

Leonard Garment
Lawrence Levinson
Velner, Liipfelt, Bernhard,

McPherson & I{and
901 15th Street, N.W.
Suite 700
Washington, D.C. 20005
Telephone : (202) 3 7 1 -6000
Fax: (202) 371-6279

At to r ney s .fo r P I. a int ifJ:;

ITII
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Qutlmx eaCnrsFIAM, gl.'
AU0 2 S 2fiütATTORNEYS AT LAW

30 NORTH IAS^LLD STREDT . SUITD 29OO

cHrcAco, IlllNors 60602

TELEPHONE 3 l 2.263.0900

FAcstMlLE 3 12.263.501 3
WRITER'S DIRDCT DIAL NO.

3t2-917-8450

A-FFILTATES:

EDIVARD D. HEFFtrRNAN

WASHINGToN, D.C.

HYNES JOHNSON & MCNAT4,A.M

CHICACO,ILI,INOIS

August 27,2001

VIA MESSENGER

Hon. Timothy C. Evans

Presiding Judge
Circuit Court of Cook County
Law Ðivision
2005 Richard J. Daley Center
Chicago, Illinois 60602

Re: Tucker et, al. v. Buntrock, et al.:01L 009112
Motion for Transfer Based On Relatedness:
Hearing Set 9/13/2001 at 2:00 p.m.

Dear Judge Evans:

Enclosed please find a courtesy copy of the Reply in Support of Motion for Transfer

Based on Case Filed in the Wrong Division and on Relatedness filed with the court today. The

motion itself was provided to you last week under separate cover. This motion is set to be heard

by you on September 13, 2007 at 2:00p.m.

William R. Quinlan

Enclosure

Donna Stolar
All Counsei of Record (w/o enclosure)

V
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Paul Hayes Tucker, et al. v
Dean Buntrock, et al.

No. 01 L 009112

(Via Messenger)
Thdmas A. Ioppolo
Jeffrey Gray
Assistant Attorney General

General Law Bureau
100 W. Randolph Street

13th Floor
Chicago, Illinois 60601

(Viø Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

(Via Messenger)
David A. Novoselsþ
Novoselsky Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602

(Via Messenger)
Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)
Scott J. Szala
Winston & Strawn
35 W.'W.acker Drive
Chicago, Illinois 60601

SERVICE LIST

(Via U.S. Mait)
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036

(Via U.S. Mait)
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
90i 15th Street, N.W. Suite 700

Washington, D.C. 20005

(Via Messenger)
William Schuman
Debra Tucker
McDermott V/ill & Emery
227 W. Monroe Street, 55th Floor
Chicago,IL 60606
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26. 09104101 Defendants Stebbins and Marshall's Motion for Leave to File Brief Joining
in Terra Foundation for the Arts' Opposition to Plaintiffs' "Emergency
Motion to Strike Appearance and to Strike Unauthorized Pleading"

27. 09lt1l0l Dr. Stebbins'and Dr. Marshall's Motion to Extend Date or Otherwise
Respond to Plaintiffs' Complaint

28. 09lt2l0r The Terra Foundation's Motion for Extension of Time to Answer or
Otherwise Respond to Plaintiffs' Complaint

29. 091r9/0r Opposition to Plaintiffs Motion for Substitution of Judge as a Matter of
Right

30. 0912010r Terra Foundation for the Arts'Opposition to Mrs. Terra's Motion for
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34. 09121101 Order
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Motion to Disqualify

38. T0124101
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,

a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintiffs, No. 01 L009ll2

DEAN BTINTROCK, a Director of the Terra

Foundation for the Arts; RONALD GIDWITZ'
a Director of the Terra Foundation for the Arts;

MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;

STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE

STEBBINS, a Director of the Terra Foundation

for the Arts;JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDEzuCK A. KREHBIEHL, an individual;
THE TERRA FOUNDATION FOR THE ARTS, AN)

Illinois Not-For-Profit Corporation; JAMES E. )
RYAN, Attorney General of lllinois;FLOYD D. )
PERKINS, Assistant Illinois Attorney General; )
WINSTON & STRAWN, an Illinois Partnership; )
and SIDLEY & AUSTIN, an Illinois Partnership, )

)
Defendants. )

NOTICE OF FILING

TO: See attached Service List

PLEASE TAKE NOTICE that on August 31,2001, we filed with the Clerk of the Circuit

Court of Cook County, Law Division, Objections to "Emergency" Motion to Strike Appearance

v

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Doc:181528
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and to Strike 66Unauthorized" Pleading, a copy of which is attached and hereby served upon you.

Respectfully submitted,

By:

Counsel for Dean Buntrock. Margaret Daley.
Ronald Gidwitz and Arthur Hartman
William R. Quinlan
James R. Carroll
Lisa M. Hegedus

QUINLAN & CzuSHAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2) 263-0900
Firm ID # 33745

Doc: I 8 1528
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CERTIFICATE OF SERVICE

The undersigned, being duly swom on oath, deposes and states that she caused true and

correct copies of the attached Notice of Filing and Objections to 6'Emergency" Motion to Strike
Appearance and to Strike "Unauthorized" Pleading, to be served on August 31,2001 in the

manner listed on the attached service list.

u ! l'1,r1/,r--

SUBSCRIBED AND SWORN tO
before me this 31st day of August,
2001.

Yil n ^u 
,lçrffiu

''"ño/nnv PUBLIC

My Commission Expircs March 2,2w

..OFFICIAL SEAL''
Mary Butler

Notary h¡blie, State of Illinois

Doc:1 8 1 528
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Paul HaYes Tucker, et al' v
Dean Buntrock, et al-

No. 01 L 009112

(Viø Messenger)
Thomas A. IoPPolo

Jeffrey GraY

Assistant AttorneY General

General Law Bureau

100 W. RandolPh Street

13th Floor
Chicago, Illinois 60601

(Via Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

(Via Messenger)
David A. NovoselskY

NovoselskY Law Offices

120 North LaSalle
Suite 1400

Chicago, Illinois 60602

(Via Messenger)
Stephen C. Carlson

Susan A. Stone

Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)
Scott J. Szala

Winston & Strawn

35 W. Wacker Drive
Chicago, Illinois 6060 1

SERVICE LIST

(Viø U.S. Mail)
K. Chris Todd
Neil M. Gorsuch

John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans'

P.L.L.C.
1615 M Street, N.W. Suite 400

Washington, D.C. 20036

(Via U.S. Mait)
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &

Hand
901 l5th Street, N.W. Suite 700

Washington, D.C. 20005

(Via Messenger)
William Schuman

Debra Tucker
McDermott Will & Emery

227 W. Monroe Street, 55th Floor

Chicago,IL 60606

Doc:1 8 1 528
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,

a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintifß,

DEAN BLINTROCK, a Director of the Terra

Foundation for the Arts;RONALD GIDV/ITZ'
a Director of the Terra Foundation for the Arts;

MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN'
a Director of the Terra Foundation for the Arts;

STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE

STEBBINS, a Director of the Terra Foundation

for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;

KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOTINDATION FOR THE ARTS, AN

Illinois Not-For-Profit Corporation; JAMES E.

RYAN, Attorney General of Illinois; FLOYD D.

PERKINS, Assistant Ill inois Attorney General ;

WINSTON & STRAWN, an Illinois Partnership;

and SIDLEY & AUSTfN, an Illinois Partnership,

No. 0l L009ll2

Before Presiding Judge Evans

for Reassignment

V

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)Defendants

AND TO STRIKE "UNAUTHORIZED' PLEADING

Defendants Dean L. Buntrock, Margaret Daley, Ronald Gidwitz and Arthur Hartman, by and

through their attorneys, Quinlan & Crisham, Ltd., hereby object to the "Emergency" Motion to

Strike Appearance and Strike "Unauthorized" Pleading. In further objection, defendants state as

,,8
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follows

I. This Motion is Premature

Resolution of These Issues would Interfere with the Consent Judgment and Order
Entered by Judge Kinnaird in Terra I.

In the interest of judicial economy, as reflected in the Circuit Court's General Orders, a

single judge should hear and decide all aspects of this case. The questions regarding representation

of the Foundation and the issue of whether or not Marshall Field V has been properly elected as

Chairman and President of the Foundation are not stand-alone issues and cannot be separated from

Terra L These issues cannot be resolved independent from consideration of the consent judgment

and order entered in Terra { the Foundation's by laws, the Illinois Not For Profit Corporations Act,

the customs and practices of the Foundation's Board and various other issues which have been

previously considered by Judge Kinnaird. Plaintiffs' claim that counsel has not been properly

retained by the Foundation stems from a theory that the consent judgment and order entered in Teta

,I is invalid. Plaintiffs' logic is as follows: the consent judgment is invalid, therefore the board was

not properly elected, therefore Marshall Field V could not have hired counsel on behalf of the

Foundation. Any court deciding whether Plaintiffs' theory is correct must necessarily interpret and

interfere with the consent judgment. Judge Kinnaird has retained jurisdiction to enforce and

interpret the consent judgment.r Moreover, as defendants illustrated in the motions to transfer, this

entire "action" including the issues raised in Plaintiffs' motion are inextricably connected to Terra

l and should be decided by Judge Kinnaird.

I Judge Kinnaird expressly reserved jurisdiction "for the purposes of enforcing the

terms of this Consent Judgment And Order and for such further orders and directions as may be

necessary or appropriate for the construction and effectuation of this Consent Judgment And
Order." Exhibit A, p. 4, u 13.

A,

2t8t223
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Finally, although Plaintiffs would have this Court believe that it is considering a simple

motion to strike, this motion is, at best, a thinly-veiled motion to disqualiff.2 These issues should

be decided in the context of Terra land not at this stage and out of context.

B. Resolution of these Issues Should be Resertted Until After Trønsfer to the Proper
Judge.

Although the Plaintiffs self-styled their motion an "emergency" there is no emergency here.

Plaintiffs have offered no justification for asking this Court to answer the issue of representation

while this matter is pending before this Courtþr reassignment. Fully briefed motions to transfer

to the Chancery Division are pending before this Court. In fact, pursuant to the Circuit Court of

Cook County General Order No. 1.3, the only question before this Court is whether or not this

matter should be transferred to the Chancery Division. See General Order 1.3(c) "[Any action

improperly filed in the wrong divisionl shall be transferred to the Presiding Judge of the division or

district in which it is pendin gfor the purpose of transferring the action to the Presiding Judge of the

proper division or district..." (Emphasis added.)

As the Plaintiffs have failed to articulate any emergency which would justiff a circumvention

of the General Order, and have failed to present this Court with any authority in support of their

attempt to do so, this Court should not condone Plaintiffs tactics and should consider only the

transfer motions at this time. After the transfer motions have been resolved, the properjudge (in this

2As a matter ofjudicial economy and practicality, it is important to note that any decision

made by this Court disqualiffing counsel is immediately appealable to the Appellate Court by
petition under Supreme Court Rule 306(aX7). As this matter, and this very issue, has been

appealed to the appellate court in Terra 1, a further appeal would do nothing but create a

procedural morass in an already convoluted matter. Indeed, Plaintiffs have filed a notice of
appeal in Terra I. (See notice of appeal attached as Exhibit A to Plaintiffs' Objections to
Various Motions to Transfer.)

Jt81223
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case Judge Kinnaird) will be able to adjudicate whether there is any merit to the Plaintiffs'

accusations

At this time, pending before this Court are three fully briefed motions to transfer this cause

to the Chancery Division and ultimately to Judge Kinnaird. The motion to transfer filed by the

Foundation is under attack in Plaintiffs' motion, however there are two independent motions to

transfer filed by the Attorney General and director defendants, herein. Therefore, even if Plaintiffs'

motion to strike the Foundation's motion to transfer were granted, there remain two independent

motions which seek the identical relief. Even if this Court were to grant the motion to strike,

Plaintiffs are asking this Court to enter a futile order which does nothing to change the case. In the

face of the other two motions which have not and cannot be challenged, this Court should deny the

Plaintiffs' motion and proceed directly to transferring this matter.

C. Plaintffi Never Filed a First Amended Complaint at Law.

Contrary to Plaintiffs' assertion in their motion (Motion to Strike, p. 2), the Plaintiffs have

not been granted leave to file a f,rrst amended complaint at law in thib matter. On August 13,2001,

Plaintiffs served upon the defendants a "First Amended Complaint at Law" with a notice which

claimed that they would file that amended complaint "instanter" at the hearing scheduled for

2:00p.m. that day. Pursuant to the Code of Civil Procedure,T3lILCS 512-616, a complaint may be

amended before final judgment, "on just and reasonable terms". $ 2-616(a). A plaintiff must seek

leave of court to amend a pleading. Therefore, Plaintiffs' assertion that they could f,rle an amended

complaint "instanter" without a proper motion and without leave of court is wrong.

Moreover, the August 13, 2001 transcript of proceedings and the order entered by Judge

Gardner on that same day belie the Plaintiffs' claim that a first amended complaint was ever filed.

418t223
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A copy of the August 13,2001Transcript of Proceedings is attached as Exhibit B. Plaintiffs'own

counsel, Mr. Novoselsþ, requested of the court:

What I would like to do at this point, your Honor, is at least enter since the case is

still before you, enter and continue our motion to file the amended complaint.
I am not asking you to rule on it since I am sure...

Exhibit B, August 13,2001Transcript of Proceedings, p. I I (emphasis added).

In support of their claim that the first amended complaint was actually filed, Plaintiffs ignore

their own representations to the court. Instead, the Plaintiffs direct this Court to the portion of the

proceedings wherein the attorneys were introducing themselves for the record. Id. at p. 5. Read

in its entirety, the transcript ofproceedings before Judge Gardner establishes thatamotion for leave

to file a first amended complaint was not in fact granted but only entered and continued.

Plaintiffs also ignore the order entered following that same hearing. A copy of the August

13,2001 order entered by Judge Gardner is attached as Exhibit C. That order states "Plaintiffs'

Motion for Leave to File a First Amended Complaint is entered and continued." Exhibit C.

The record is clear that the first amended complaint has not yet been filed and therefore

neither Sidley Austin Brown & Wood ("Sidley") nor Winston & Strawn are yet parties to this

action" Thus, at this time, Plaintiffs' claim that Sidley cannot represent the Terra Foundation for the

Arts ("Foundation") because Sidley is a defendant in this matter is totally inconsistent with the

procedural posture ofthis case.

CONCLUSION

Plaintiffs' motion is premature. This Court should only address the transfer of this matter

and not allow itself to be lead by Plaintiffs into the trap of interfering with the consentjudgment and

order entered by Judge Kinnaird. Wherefore, the defendants Buntrock, Daley, Gidwitz and Hartman

518t223
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respectfully request that this Court deny Plaintiffs' motion in its entirety and proceed directly to

transferring this matter to the Chancery Division and ultimately to Judge Kinnaird.

Dated: August 31,2001

Respectfu lly Submitted,

DEAN L. BLINTROCK, MARGARET DALEY,
RONALD GIDWITZ ANd ARTHUR HARTMAN

<-t--r\4t--¡'-/

One of Their Attorneys

William R. Quinlan
James R. Carroll
Jasmine de la Torre

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(312) 263-0e00
Firm ID # 33745

By:

6t81223
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CIRCUIT COURT OF COOK COUNTY, TLLINOIS

COUNTY DEPARTMENT, CHANCERY DTVTSTON

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

Plaintiffs,

vs.

JUDITH TERRA a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

. Terra Foundation for the Arts, ALAN K'
SIMPSON, a director of the Terra
Foundation for the A¡ts, NAFTALI
MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,

Defendants.

TFIE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

Plaintiff-Intervenor,

No. 00 CH 13859

Judge D. K. Kinnaird

c L RT

JUl262001 !

JUDGE ooROTr' *,**0,*o . rru
DEPUTY

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

vs.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

JUDITH TERRA a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER a Director of the

Terra Foundation for the Arts, ALAÌ'I K.

SIMPSON, a Director of the Terra

Foundation for the Arts, and the TERRA
FOUNDATION FOR T}IE ARTS,

an lllinois Not-for-Profrt Corporation,

88 236v2

Defendants.
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the frrst instance,

Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of

Illinois, ex rel. James E. Ryan, Attorney General of lllinois, the Terra Foundation for the Arts

(the..Foundation"¡ having moved for judgment on the pleadings, defendants Sen. Alan Simpson,

òr. paul Tucker and Mrs. Judith Terra having filed a verifìed answer to the complaints by leave

of Court on July 24, Z0ol, and defendant Mr. Naftali Michaeli having filed a verified answer; the

plaintiffs M¡. dean Bunrrock and M¡. Ronald Gidwitz, the Foundation and the lllinois Attorney

beneral having reached an agreement to settle this dispute pursuant to Mediation ordered by this

Court, it is hereby ORDERED as follows:

l. This Court has personal jurisdiction over the parties and the subject matter of

these actions.

Z. plaintiffs Mr. Buntroch Mr.Gidwita the tllinois Attorney General and the

defendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions. To that end, the PlaintiffDirectors and the People of the

State of ¡linois hereby release and discharge the Terra Foundation for the Arts, its officers,

directors, agents and ómployees, and the Foundation hereby releases and discharges the Plaintiff

Directors and the people olthe State of lllinois from.any and all claims and obligations of any

kind or nature raised in or related to the matters raised in this lawsuit, whether in pleadings,

motions or argument, other than those obligations set forth herein.

3. For at least flrfty years from the entry of this Order, the Foundation shall remain an

Illinois corporation, maintain its principal ofüce in, and have its corporate headquarters in

Illinois. Fór at least frfty years from the entry of this Order, the Foundation shall also maintain

its books and records in Iilinois, which shall be available to the Anorney General of Illinois for

inspection during normal business hours upon reasonable advance notice to the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
Incorporation and its By-Laws (including promoting American art and culture in the U.S. and

abroad) and the laws of the State of Illinois and act consistently with these undertakings. The

Foundátion remains free to determine how best to achieve its goals, including (without

limitation) where and to whom to make grants.

5. For at least fifty years from the entry of this Order, the Foundation shall maintain

and exhibit the Terra Collection of American Art ("the Collection"), either by itself or through

partnerships or ¿urangements with other institutions, in the Chicago metropolitan area. If at any

iime thereàfter the Fõundation desires to maintain and exhibit the Collection elsewhere, to cease

being an Illinois corporation or to cease maintaining its principal offtce, corporate headquarters

and 6ooks and recoràs in Illinois, it shall frrst give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or after the end of
such fifty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney

General'-s âUitity to take whatever action he or she deems appropriate in response to receipt of
any such notice. The Foundation shall remain free to manage the Collec_tion as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

-2-
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progfams and for scholarly use, to make loans and to acquire works for, and de-accession works

iror, the Collection. Nothing herein shall be deemed to interfere in any way with the

Founiation's ability and freeãom to continue to conduct its activities, operations and programs in

Giverny, France, which ability and freedom the tllinois Attorney General specifically

acknowledges and agrees to.

6. The Foundation shall amend its By-Laws to:

a. expand the Board by August l, 2001, to include fifteen members (except

that for the first year the Board may include up to sixteen members);

b. institute initial staggered terms of one, two, three and four years for all

Directors with subsequent terms of four years each, and each of the fifteen

Board members shall be elected to a term of one, two, three or four years

as the Board determines appropriate for each Director elected, subject to

the requirement that each of the frve new Directors serve an initial term of
four years; and

c. establish term limits for all Directors, with no member serving more than

eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenty-five years from

entry of this Order, a majority of the Board positions be at all times held by residents of lllinois,

with the exception that until the2OOZ Annual Meeting or December 31, 2002, whichever occurs

first, frfty per cent of such Board positions shall be held by tllinois residents.

8. All current members of the Board of Directors will serve only until the2O02

Annual Meeting and will not be eligibte to stand for election to the Board of Directors at any

time thereafter.

g. The Foundation will add to its Board the following five Directors, each of whom

shall be elected to serve an initial term olfour years and be eligible for election to one additional

four-year term:

l0
Directors.

a. James R. Donnelley

b. Marshall Field V

c. Dr. Kathleen A. Foster

d. Prof. Robert S. Hamada

e. Frederick A. Krehbiel

The new Chairman of the Board shall be chosen from among the frve new

3
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I l. As soon as practicable after the new Directors have taken offtce, new oflicers and

committee heads shall be elected. The new Executive Committee shallbe composed of the

".*fy .i"cted ofticers and committee heads. The new Strategic Planning Committee shall

incluâe Messrs. Gidwitz and Stebbins and one or more of the new Directors and shall try to

negotiate a partnership with another Chicago metropolitan area institution with the goal of

ceãsing to operate a stand-alone museum in Chicago'

lZ. Reasonable attorneys' fees incurred by the Foundation's Directors in connection

with this lawsuit, as determined by the Court, shall be paid by the Foundation'

l j. These actions are hereby dismissed with prejudice, without any admission of

wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom

speci|rcall/denies .ny *rongdoing or liability. The Court retains jurisdiction over the actions

und,rr. p"rti., solely ø, putf,oresif enforcing the terms of this Consent Judgment And order

and for such further ordeis and directions as rnay be necessary or appropriate for the construction

and effectuation of this Consent Judgment And Order'

14. The plaintiffDirectors, the Attorney General, and the Foundation agree to the

mutually-acceptable press release anached as Exhibit À and agree that no other public statement

shall be'madeby theþlaintiffDirectors, the Attorney General or the Foundation or any of their

attorneys, agents or employees on their behalf regarding the Litigation, the mediation or the

settlement.

ENTERED

DATE
Kinnaird f,01,4 íï1,

I
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Plaintiff-Directors of the Terra Foundation

Dean L

Date
.) o, 0(

Attorney General of Illinois

By

Print Name

Date

The Terra Foundation for the Arts, an

I ll i noi s Not-for-Profrt Corporation,
pursuant to resolution passed by its
Board on

B

Its

Name

Date:

d

(Title)
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PlaintifÊDirectors of the Terra Foundation

Dean L. Buntrock

Date:

Ronald L. Gidwitz

Date:

Attorney General of lllinois

By

ame

The Terra Foundation for the Arts, an

Illino is Not-for-Profi t Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name

Date.

)

I
Date: a

5
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Plaintiff-Direcrcrs of the Terra Found¡non

Dea¡ L. Br¡ntrock

Date;

RoüId L. Gidu,itz

Datc:

Attorncy C¡cncral of lllinoi¡

Print Name:

Dat€

Tbo Terrt Forr¡d¿rion fur the ^Arts, sn
Illinois Nor-for;hrofit Corporuion,
pun¡uùü to rasolution pesæd bY its
Boa¡d on rJr¡e c- 2oo t

l*,L.r-
lÊ ft+l ì TT.F'-(0¿ ä(

kint N¡me N

Date: Ju 2 L00

Pæ, l1*

cfitle)

5
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EXHIBTT A

JOINT SS RELEASE Te BUNTROCK et. al. v. TERRA FOUNDA N. et al.

The ptaintiffs and the Foundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra

Foundation's collection for no less than 50 years. The Foundation will continue to manage its

affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciãtion for American art. The Attorney General is satisfied that the settlement upholds

the iniårests of the people of the State of tllinois. The plaintiffs and the Foundation are pleased

that a settlement could be reached.

The plaintifFs and the Foundation have agreed to let this statement stand alone'

No fi.rrther statements are to be made.

CHI ll3-l899vl

-6-
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cHrcAGO, TLLTNOTS - (3L2) 263-0052

:lSTATE OF ILLINOIS)
t¡
'J) ss J

No. 01 L 009112

COUNTY OF COOK )

IN THE CIRCUIT COURT oF CooK coUNTY, ILLINOIS

COUNTY DEPARTMENT LAW DIVISION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts,
JUDITH TERRA, a Director of the
Terra Foundation for the Arts, and
ALAN K. SIMPSON, a Director of the
Terra Foundation for the Arts,

Plaintiffs,
VS.

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts;
RONALD GIDV'I ITZ , a Director of the
Terra Foundation for the Arts;
MARGARET DALEY, a Director of the
Terra Foundation for the Arts;
ARTHUR HARTMAN, a Director of the
Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director
of the Terra Foundation of the )

Arts; THEODORE STEBBINS, a Director)
of the Terra Foundation for the )

Arts; JAMES R. DONNELLEY/ an )

individual; MARSHALL FIELD V, an )

individual; KATHLEEN A' FOSTER, )

an individual; ROBERT S ' HAMADA, )

an individual; FREDERICK A' )

KREIIBIEL, an individual; )

THE TERRA FOUNDATION FOR THE ARTS, )

an Illinois Not-For-Profit )

Corporat ion ; JAMES E ' RYAN, )

Attðrney General of IIIinois; )

FLOYD D . PERKINS, Assistant' )

Illinois Attorney General; )

WINSTON & STRAVüN, âû Illinois )

Partnership; and SIDLEY & AUSTIN, )

an I l I inoiã Part nership, )

DefendanLs. )

PROCEEDINGS AUGUST 13, 2OO124
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MCCORKLE COURT REPORTERS, INC.
CHICAGO, ILLINOIS _ (312) 263-0052

REPORT OF

above-entitled

cARDNER, Judge

August 2001 at

PROCEEDINGS at the trial of the

cause before the Honorable SHELDON

of said Court, on the 13th day of

the hour of 2:00 o'clock P-m

Reported bYt Patricia L " WangJ-er

License No. 084 - 0O24L7
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McCORKLE COURT REPORTERS ' INC.
cHICAGO, ILLINOIS - (3L2) 263 - 0052

APPEARANCES:

CUMMINS & CRONIN, bY

MR. THOMAS C. CRONIN

17 West Vtacker Drive, Suite 4800

Chicâ90, IIIinois 60601

(3L2 ) 578-osoo

- and

DAVID A. NOVOSELSKY & ASSOC]ATES, bY

MR. DAV]D A. NOVOSELSKY

l-2o North LaSall-e Street, Suite 1400

Chicâ9o, Illinois 60602

(3r2) 346 -8930

On behalf of the Plaintiffs,

QUINLAN & CRISHAM, LTD., bY

MR. WILLIAM R- QUINLAN and

MR. JAMES R. CARROLL

3O North LaSal-l-e Street, Suite 2900

Chicâgo, IIlinois 60602

(312)263-o9oo

On behalf of the Defendants

Dean Buntrock, Ronald GidwiLz,

Margaret DaJ-eY and

Ambassador Hartman'24
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MCCORKLE COURT REPORTERS, INC.
cHrcAGO, TLLTNOTS - (ll-z¡ 263 - 0052

APPEARANCES CONTINUED :

S]DLEY, AUSTTN, BROWN & WOOD, bY

MR " STEPHEN C. CARLSON

1O South Dearborn Street

Chicâ9o, Illinois 60603

(3l-2 ) 8s3 -7'7L7

and -

WINSTON & STRAWN, bY

MR. SCOTT SZOLA and

MR " MARK M. HEATWOLE

35 West Wacker Drive

Chicâ9o, Illinois 60601-9703

(ltz ) ss8 -sr3'7

on behalf of the Defendant

The Terra Foundation For The Arts,

OFFICE OF THE ATTORNEY GENERAL, bY

MR " FLOYD D. PERKTNS

1O O V'Iest Randolph Street

Chicâ9o, Illinois 60601

(3r2 ) 814 -2533

On behalf of the Defendants

James E. RYan and FloYd D. Perkins

24

16di-003932



1

z

3

4

5

6

7

B

9

10

11

T2

13

14

15

16

r'7

1B

19

20

2T

22

23

5

MCCORKLE COURT REPORTERS, INC.
cHTCAGO, ILLINOIS - (312) 263-0052

MR. CARLSON: Your Honor, I am Steve Carlson

f rom sidley & Austin. I got these papers about tv¡o

minutes before

THE COURT: Let me ask YoU, can we Stay off the

record just a minute?

MR. CARLSON:

MR. QUINLAN:

Carrol l- on behal- f

MR. CARLSON:

Sure , âbsolute IY "

(Díscussion off the record.)

WiIIiam R. Quinlan and James

of cerLain defendants '

Steve

I believe on behalf of

Carfson from SidleY, Austin

The Terra Foundation.

THE

now ?

MR.

MR.

THE

MR.

V''lins t on

either

SidIey

MR.

pro

the

SC

Maybe-.

: You

COURT: And Pro s€, arenrL You a Part'Y

CARLSON:

NOVOSELSKY:

COURT: Okay Go

granted us leave to file-

ahe ad .

SZOLA: Your Honor, Scott SzoIa of

& Strawn technically hasn't been served

yet, so we will be in the same position as

& Austin.

PERKINS: Floyd Perkins - I am a defendant

and Assistant Attorney General on behalf of

Attorney General of IIIinois

MR. HEATWOLE: Mark Heatwole, winSLon & strawn.24
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McCORKLE COURT REPORTERS ' INC '
cHrcAGO, TLLTNOTS - (3L2) 263-0052

MR. NOVOSELSKY: I apolog ize, Judge '

THE COURT: He assumes everybody knows him'

give them Your name -

MR.NOVOSELSKY:DavidNovoselskyandTom

Cronin for Plaintiffs.
I guess t.he

certain

is no

to go

but

. DaIey,

at the

These are our motions. And

first I would onIY ask Mr. Quinlan,

Bill, so theredefendants which one,

quest.ion?

MR. QUINLAN: WelI, if You want me

through, I am representing Mr' Hartman,

Mr. Buntrock, Mr" Gidwitz- And we are

moment represent Íng

NOVOSELSKY:

Miss Marshall- or Mr. St ebbins '

As a housekeePing matter, Your

Mrs

not

MR.

Honor, vJe have

THE COURT: Let me before we start indicate

that this case having been set for 2:oo o'clock, as

the part ies came in, \¡/e have

discussions which Precluded

had informal

opening we had as a

came in since the

essent.iaIIY Iate

l-n

remaining defendants' attorney

shortage of notice, nobodY was

because everything was pretty much of emergency'

And thaL's what we have talked '

A moment ago the attorneys ' half a dozen24
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McCORKLE COURT REPORTERS, INC '
cHrcAGo, ILLINOIS - (3]-2) 263-0052

attorneys jointly for the defendanLs went out Lo

discuss the possibiliLy of some int.erim action as

suggested by the court. Is that a fair statement?

MR. QUINLAN: That's fair -

MR. CARLSON: That's correct, your Honor - And

I could respond to that. suggestion, your Honor

MR. NOVOSELSKY: I am sorry, urless there is

going to be an agreement

MR. CARLSON: I think there is -

THE COURT: I said

MR. CARLSON: I think there probably in essence

is an agreement, your Honor. we have represented

The Terra Foundation in the underlying Iawsuit in

front of Judge

off-the-record

out t. hat thi s

be transferred

Kinnaird. And I think Your Honorts

questions I think

piece of litigation

back t.o the Chief

correct ly

probab ly

Judge to go

fundament a I Iy

point.ed

should

back

thet.o,Judge Kinnaird because it is

same thing.

But more importantly the motion for TRO

up apparently seeks to enjoin a boardthat is

meet ing

cancel

taking place

board meeting

f rom

that.

tomorrow morning. We can

so t.hat. it doesn't take

place tomorrow mornr-ng24
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cHICAGO, ILLINOIS - (3L2) 263-0052

None of us have had a chance to take a

Iook at this first amended complaint or maybe even

the original complaint. - None of us have had a

chance to look at detai l- at the mot. ion f or TRO,any

the board meeting for tomorrow"

further action in thatneed for any

so we will cancel

So there is no

respect, your

And I

suggest ing in

a case that is

Chief Judge and

Kinnaird.

presented to

THE COURT:

inj unct ion . You

notice?

MR. CARLSON:

Judge

THE COURT: Do You so move?

MR. CARLSON: f so move, Your Honor '

THE COURT: OkaY.

MR - NOVOSELSKY: I have no problem with your

suggestion except as foltows, I presume that the

agreemenL woutd be there would be no meeting

scheduled unless and until- the matter can be

Honor.

think al- so as the court was

your off-the-record comments, this is

right ful to be transferred to the

to be transferred back t.o

She wi 1l-

first of all

That would be the enLering of an

have to have how many daYs'

Five, five business daYs24

16di-003936
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MCCORKLE COURT REPORTERS, INC.
CHICAGO, ILLINOIS - (312) 263-0052

THE COURT: So that actually there can I t be any

let's agree we can agree tomeeting scheduled

something, but I

MR. CARLSON:

canrt rule.

We are simpIY canceling the

Honor. There isn't any need "meeting, your

THE COURT:

days; is that

that. I don't

And you will-

agreeable ? I f

want to rul-e

have one within ten

you wanL to

because then

agree to

I exercise

some j urisdict ion -

MR.QUINLAN:Ithinktheshort'answeristhere

cannot be a meeting of the board of directors

without five days' business notice and cannot

possibly take place before Monday'

MR. NOVOSELSKY: Except then we are in a

position of, as you pointed out, your Honor,

Judge Kinnaird is coming back from abroad which is

a phrase which permeates this case on Monday

think it would be cruel and unusual to have her

come in the door and get hit. over the head with

this.

I would be willing

my clients that if there is

this over for at least a few

Judge Kinnaird comes back, w€

t.o agree on behal f of

an agreement to Put

days after

would not take the24
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position that

or t.hat Judge

ruling.

there has been a denial of injunction

Gardener has enLered a substantive

but I al-so

position if

may not, to

Monday

here is

MR.

I don't want

the Chief

don't want

have Judge

morning f rom Paris and sâY, okay, iludge,

to prejudice your cl-ients,

to put Judge Kinnaird in the

Judge transfers it, he may or

Kinnaird come back in on a

let's go.

t ike l- ihood of anYthing

nonexistent. Second of

first. of a1I, the

place is almost

we have already

is nothing that's at

controversY.

be any sooner than

a heari.g,

QUINLAN: Honor,

taking

a1I,

there

You r

stricken the meeting

issue here. There is no case In

it couldn't

q^

THE COURT: And

five daysr notice.

you

week

I f you had

woul-dn't be able to have it.

five daysr notice,

any sooner than a

the time at the endf rom f romTuesday. That's

. I don't want toof the day do anything that

that would be wrong.exercises something because

am not afraid.

My underst anding is that t.he meeting has

been canceled. This being a quarter to 3:00, I

don't think you can conceivably have five business

I

24

t0
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days which would be any closer to Tuesday-

I am going to suggest that you draw an

order up on your motion, I will sign it, it will go

to Judge Evans. You can contact Judge Evans

because they don't argue those before me ' My

understanding of a transfer that it is rea1ly up to

the judge to make the Provision.

MR. NOVOSELSKY: What f would like to do at

this poínt, your Honor, is at Ieast enLer since the

case is stitl before You, at feast enter and

continue our motion to file the amended complaint.

I am not asking you to rule on it since I am

THE COURT: I don't think anybody cares ' You

have it. You are on i roll. OkaY?

MR. NOVOSELSKY: And as far as the motion for

the restraining order, the court has

MR. CARLSON: It is moot because we have

canceled the meeting.

MR. QUINLAN: You can withdraw it if you want'

THE COURT: The emergency is mooL '

MR. NOVOSELSKY : I coul-d - Vühy don' t we j ust

have the court find that it is moot.

THE COURT : It is moot . That ' s f ine '

MR. PERKINS: Judge, for the record from the24

11
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At.torney General-, Floyd Perkins '

to venue here so anYthing if

of prej udice

THE COURT

sending ít out sua sPontae -

MR. PERKINS:

j ust I don' t

THE COURT:

Springfield?

MR. PERKINS :

t.he court to be

THE COURT:

I understand,

rulings

Judge,

there is

we obj ect

any kind

What are you worried about? I am

want any

Vühere do

Judge. I am

by the court

you wanL t.he venue, lfi

since I raised it sua

for an afterthought;

MR " CARLSON: You

So if you want to argue,

But I totally agree with

I just don't want any rulings bY

used as some prejudice.

Wel-l, I thought everybodY heard me

spontae. And I onIY did You

didn't I?

sure did, your Honor.

THE COURT: It doesn't make sense to be here

MR. PERKINS:

THE COURT:

judicial- economy and

in one place. And I

I\4R. NOVOSELSKY:

ourselves goi-ng back

I can end up disagreeing

you. Okay?

whol-e princ iple of

.Tudge

I think the

good sense

have always

Which, your

is you put it al-I

done that.

to square one in front

Honor, we may find

of24

1,2
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McCORKLE COURT REPORTERS, TNC.
CHICAGO, ILLINOIS _ (312) 263_0052

Judge Kinnaird while

were absolutely free

against anybody.

THE COURT : We 1ì- ,

to that square.

MR. NOVOSELSKY:

wonderful person to

to leave.

THE COURT: WeII,

it is my loss having

America in front of

MR. QUINLAN: On

you heard a statemenL that we

to file any Iawsuit we wanted

so far I am sending you back

Judge, you are such a

be in front of " I don'L want

you are all wonderful " And

eight of the finest lawyers in

me and not have

behalf of our clients we

surely don't object to venue in front of your

Honor- Unfortunately you are probably correct, it

isn't appropriat.e venue. Thank you.

MR. NOVOSELSKY: ,Judge, I don't want them going

to.Judge Evans and saying Judge Gardener says that

case shoul-d go back to

THE COURT: AII right, I will- saY it,

Judge Gardener as sua spontae has suggested that

this case go back. And you can quote me. Okay?

MR. NOVOSELSKY: That's fine .

THE COURT: I am not shy. AlI right?

MR. SZOLA: Thank You, Your Honor.24

13
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THE COURT

could do. I

the right to

I wouldn't do

: I am not going to call it which I

could d.o it. I just don't. I have

call- it, and it is not ex Part.e. But

ir "

If he has a problem with having this 90,

that's his problem. I don't see any Problem in

go there. And you would be a delight. in

I woul-d grow older with you al-1. But it

having it

my lif e.

would be the delight of my Iife. Sometime when alI

of you can get a new

would be my pJ-easure

case from the beginning, it

to have you all here

(Whereupon, further proceedings

adj ournedin said cause were

sine die. )

24

I4
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STATE OF ILLINO]S )

) SS:

COUNTY OF DuPAGE )

Patricia L

sworn, ofl oath says

doing business in the

reported in shorthand

hearing, and that the

correct transcriPt of

being first duIY

is a court

Wangler,

that she

City

the

of Chic ago;

report er

and that she

proceedings of said

foregoing is a true and

her shorthand notes so taken

as aforesaid, and contains the proceedings given at

said hearing.

t (.'t-.<-".--

Certified Shorthand RePorter

SUBSCRIBED AND SWORN TO

before me this=ff::daY

of 2001

Nota PubIic

24
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Qunvr-ex ca CTsFIAM, rro.
ATTORNEYS AT I.AW

30 NORTII I-ASALLI, STR,EET ' SUITE 29OO

cHrcAGO, ILLTNOTS 60602

TELEPHONE 3 I 2:263.0900

FACSTMTLE 3 I 2.263.50t 3
WRTTER'S DIRECT DIAT NO.

312-917-8450
SEP 0 5 zoot

/\FFILIATES:

EDWARD D. HEFTERNAN

WASH]NGTON, D.C.

HYNES JOHNSON & MCNAMARA

CH]cAGq ILL TOIS

August 31,2001

VIA MESSENGER

Hon. Timothy C. Evans
Presiding Judge

Circuit Court of Cook CountY

Law Division
2005 Richard J. Daley Center

Chicago, Illinois 60602

Re Tucker et. ø1. v. Buntrock, et al.z 0lL 009112

Obiections to "Emergency" Motion to Strike
Appearance and to Strike "Unauthorized"
Pleading¡ Hearing Set 9/1712001 at 10:00 a.m.

Dear Judge Evans:

Enclosed please find a courtesy copy of the Objections to "Emergency''Motion to Strike

Appearance and to Strike "Unauthorized" Pleading filed with the court today. This motion is set

to be heard by you on septemb er 17 , 2001 at 10:00a.m. in Room 200I.

V yours,

William R. Quinlan

Enclosure

All Counsel of Record (w/o enclosure)

16di-003946



Paul Hayes Tucker, et al. v
Dean Buntrock, et al.

No. 01 L 009112

(I/ia Messenger)
Thomas A. Ioppolo
Jeffrey Gray
Assistant AttorneY General
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rN THE CTRCUTT COURT OF COOK COUNTY, TLLTNOTS
COUNTY DEPARTMENT, LAW DIVISION

PAUL IIAYES TUCKER a Director of the Terra
Foundation for the Arts, JUDITH TERRA, a

Director of the Terra Foundation for the Arts, and

ALAN K. SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

No. 01 L 009112

DEAN BLINTROCK, a Director of the Terra
Foundation for the Arts, RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,
MARGARET DALEY, a Director of the Terra
Foundation for the Arts, ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts,
THEODORE STEBBINS, a Director of the Terra
Foundation for the Arts, TFIE TERRA
FOTiNDATION FOR THE ARTS, an lllinois
Not-For-Profit Corporation, JAMES E. RYAN,
Attorney General of lllinois, FLOYD D. PERKINS
Assistant Illinois Attorney General,

Defendants.

TERRA FOUNDATION FOR THE ARTS' OPPOSITION TO
PLAINTIFFS' "EMERGENCY MOTION TO STRIKE

APPEARANCE AND TO STRIKE UNAUTHORIZED PLEADING''

Defendant Terra Foundation for the Arts (the "Foundation"), by its attorneys,

submits its opposition to Plaintiffs' Emergency Motion to Strike Appearance and to Strike

Unauthorized Pleading. Plaintiffs' premature motion has no merit and should be summarily

denied.

PLAINTIFFS' MOTION SIIOULD BE DECIDED BY THE JUDGE THAT IS
ULTIMATELY ASSIGNED TO TIIIS CASE.

As an initial matter, this Court should not even delve into the issues raised in

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

I.

Plaintiffs' premature motion. On July 31,2001, Plaintiffs filed their original complaint in the
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Law Division of the Circuit Court of Cook County. The matter was subsequently assigned to

Judge Sheldon Gardner. At a hearing held on August 13,2001, Judge Gardner stated that he

believed that this case should be transferred back to Judge Dorothy Kirie Kinnaird, who is

currently presiding over a related case, Buntrock, et al. v. Terra, et al.,No. 00 CH 13859. (See

Sl13l0I Transcript of Proceedings, p. 13 ("this case [should] go back [to Judge Kinnaìrd] and

you can quote ffie."), attached hereto as Exhibit A). This matter was thereafter transferred to this

Court, as Chief of the Law Division, for consideration as to the appropriate venue.

For the reasons laid out in the Foundation's Motion to Transfer this Matter lo the

Presiding Judge of the Circuit Court of Cook County, Chancery Division, for Reassignment to

Judge Dorothy Kirie Kinnaird,Iudge Gardner was correct in stating that this case is

appropriately transferred back to Judge Kinnaird. The Foundation's motion on that issue has

now been fully briefed before this Court and is currently sei for hearing on Septemb er 17, 2001.

Until the assignment issue is resolved, this matter is not technically pending before any judge.

As such, this Court should simply rule on the Defendants' motions to transfer this matter and not

allow itself to be brought into the contentious motion practice which has historically plagued this

litigation. Once the case is assigned to the appropriate judge, that judge can then address

Plaintiffs' concerns at the appropriate time. Contrary to the title of Plaintiffs' motion, there is

simply no "emergency" here, and Plaintiffs' motion should therefore be denied.

II. EVEN IF THIS COURT CHOOSES TO RULE ON PLAINTIFFS' MOTION, IT
SHOULD BE DENTED ON ITS MERITS.

A. This litigation is part and parcel of the Buntrock et øL v. Terra et uI. matler
for which Sidley Austin Brown & Wood was unquestionably retained as the
Foundation's counsel.

This litigation is nothing more than an effort by Plaintiffs to circumvent Judge

Kinnaird's denial of their motion for leave to file counterclaims in the Buntrock, et al. v. Tera,

2
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et ql. case. In other words, they took their counterclaim, fashioned it into a complaint and filed it

in the Law Division. There is no question that Sidley Austin Brown & Wood ("Sidley") was

properly retained by the Foundation to represent it in the Buntrock matter. At the Foundation's

annual Board of Directors meeting in Giverny, France, on September 26,2000, the Board voted

to retain Sidley to represent it in connection with the Buntrock matter by a vote of 9 to 0 - with

only plaintiff Gidwitz abstaining. (See Minut es of 9126100 Board of Directors Meeting, attached

hereto as Exhibit B). Since that time (almost one year now) Sidley has served as the

Foundation's counsel in that litigation as it continues to do so today.

Moreover, after Judge Kinnaird directed the Foundation to elect an independent

litigation committee ("ILC") to direct the litigation, an ILC was formed by the Board and

specifically authorized to select and direct counsel for the Foundation. The ILC interviewed

Sidley in December 2000 and thereafter reconfirmed Sidley's role as counsel for the Foundation

and specifîcally authorized Sidley "to take any and all action which in its professional judgment

is appropriate in representing the Foundation in connection with the Lawsuit." (See 1214100

ILC Meeting Minutes and Resolution re: Retention of Counsel, attached hereto as Exhibit C).

The ILC has recently indicated that Sidley should continue to represent the Foundation in this

litigation because it is nothing more than a collateral attack on the Consent Judgment that settled

the Buntrock case, and which merely rehashes the same arguments with which Sidley is

intimately familiar.

Indeed, Plaintiffs are simply attempting to "horizontally" appeal Judge Kinnaird's

entry of a Consent Judgment and Order in the Buntrockmatter and her denial of Plaintiffs'

motion for leave to file counterclaims. It appears that Plaintiffs are improperly attempting to

cover all their bases. Plaintiffs filed a notice of appeal of Judge Kinnaird's ruling, but rather than

J
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wait it out in the appellate court, they also went ahead and filed another lawsuit making the very

same allegations they wanted to make in the Buntrock matter. Conveniently, Plaintiffs now

claim that, technically, this case is a new matter; therefore, Sidley is not authorized to continue to

represent the Foundation. Plaintifß should not be permitted to use such a tactic to deprive the

Foundation of counsel of its choosing who has become uniquely familiar with the allegations and

history of this litigation.

B. While not necessarA, Sidley's representation of the Foundation in this case

has been specifically confÏrmed.

Even though it was not necessary to do so, Marshall Field V, the new President

and Chairman of the Foundation's Board of Directors, has specifically confirmed that Sidley is

authorized to defend the Foundation in this case. Retaining litigation counsel is within the broad

powers of a corporation's President and Chairman of the Board. ,fee 805 ILCS 105/108.50 ("All

offrcers and agents of the corporation . . . shall have such implied authority as recognized by the

common law from time to time."). This type of administrative decision is certainly within the

purview of decisions made by presidents and chairmen of corporations all the time, and does not

in this case require a formal meeting and vote of the Foundation's entire Board of Directors.

Plaintiffs' suggestion that Mr. Field does not have the power to make such a decision is wrong,

and in any event is at best a question for another day, and another judge - the one who will

ultimately be presiding over this case.

Plaintiffs' motion must be seen for what it truly is. It is not just an attempt to

disqualify Sidley - the counsel of choice for the Foundation - but it is even more broadly an

attempt to prevent the Foundation from having any counsel to represent it in these contested

matters. Plaintiffs' theory that the Foundation's new directors (who were elected on August l,

2001 as part of the Consent Judgment and Order entered by Judge Kinnaird on July 26,2001 in

4
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the Buntrocfr matter) were not properly elected to the Board and therefore have no authority to

act, is an attempt to bring the Foundation's operations to a screeching halt. If Plaintiffs' theory

prevailed, the Foundation would in essence be prevented from making any kind of decision

whatsoever, including the retention of counsel to defend itself in the myriad of lawsuits and

appeals that Plaintiffs have filed. In short, this is an effort by Plaintiffs to render the Foundation

counsel-less. Again, this tactic should not be permitted to prevail.

C. Attempts to disqualify Sidley have already been rejected several times at
every court level in Illinois.

Throughout the pendency of the Buntrocklitigation, there have been

approximately six attempts to disqualify Sidley as the Foundation's counsel. These attempts

have been soundly rejected by Judge Kinnaird and the Appellate Court. (See J.Kinnaird's

9125/00, 10/20/00, 1/2/0l Orders and ll19/01,2/16/01Appellate Court Orders, attached hereto as

composite Exhibit D). In addition the Illinois Supreme Court has refused to hear such

arguments. (See 6/6/01letter from Clerk of Ill. Sup. Ct., attached hereto as Exhibit E). In fact,

the Plaintiffs in this matter actually filed briefs opposing any disqualification of Sidley by the

plaintiffs in Buntrock arguing that any "request to disqualify Sidley [] should be rejected by this

Court." (Terra, Tucker and Simpson's Opposition to Plaintiffs'Motion to Appoint an

Independent Litigation Committee and Independent Litigation Counselfor Tena Foundation

and/or Receiver, filed l0/17100, p. 3). While Plaintiffs may now believe that it suits their

situation to contradict themselves, their attempt to change their position is simply too late. As

Judge Kinnaird recently stated, in response to Plaintiffs' counsel's objections to Sidley as

counsel for the Foundation, "'We've been through this Sidley issue so many times I don't even

wanttothinkaboutit... Sidley ishere, theyarerepresentingtheFoundation. .. andldon't see

a conflict." (7l24l\l Transcript of Proceedings, pp. T4-15, attached hereto as Exhibit F).

5
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Plaintifß' current attempt to deprive the Foundation of its counsel is nothing more

than a legal maneuver which they have no standing to bring in the first place, has no factual basis

and should not be permitted by this Court. See Sclrwarlz v. Cortelloni, 177 lll.zd 166, 173,685

N.E.2d 871,874 (1997)(noting that "only a party who has been a client of the attorney whose

conduct is in question may complain" of a conflict); Renard v. Columbia Broadcasting System,

Inc.,l26lll.App.3d 563,567,467 N.E.2d 1090, 1094 (ls Dist. 1984)("Absent a complaint by

the affected client, a party has no status to object to the representation ofan adverse party by an

attorney of his choice.") Attorney disqualification is a'ldrastic measure" which "destroys the

attorney-client relationship by prohibiting ù party from representation by counsel of his or her

choosing." Sclwartz,lTT lll.zd at I78,685 N.E.2d at877; accord, Weil, Freiburg & Thomas v.

Sara Lee Corp.,2l8Ill.App.3d 383, 395,577 N.E.2d 1344,1,353 (1't Dist. 1991). As the Illinois

Supreme Court has admonished, "caution must be exercised to guard against motions to

disqualify being used as tools for harassment ." Schwartz, 177 lll.zd at 178,685 N.E 2d at 8'77

(emphasis added). In the words oî Weil, Freiburg & Thomas v. Sora Lee Corp.,218 lll.App.3d

at395,577 N.E.2d at 1353, "our courts disapprove of the use of disqualification motions as a

tactical weapon in litigation insofar as such motions can be misused for purposes of harassment."

Plaintiffs' motion is similarly just a tactic.

D. Plaintiffs' claim that Sidley made misrepresentations to Judge Gardner is
just that - a misrepresentation

Plaintiffs' citation to supposed promises made to Judge Gardner at the August 13

hearing are completely disingenuous. In their motion, Plaintiffs state that Sidley represented to

Judge Gardner that "no action would be taken by the Foundation's board without proper and

lawful notice." This statement is simply not true. On August 73,2001,the parties were before

Judge Gardner for a hearing on Plaintiffs' Emergency Motion for the Entry of a Temporary

6
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Restraining Order to prevent the Foundation from holding a Board of Directors meeting that it

had scheduled for the next day. As the transcript clearly reflects, the only thing that Sidley

represented that the Foundation would do is "cancel the board meeting" thereby rendering

Plaintiffs' motion for a TRO moot. (See 8ll3l01 Transcript of Proceedings, pp.7,9 ("We are

simply canceling the meeting, your Honor.")

Sidley made no representation that the Foundation would refrain from doing

anything else. In fact, there was explicit discussion of the possibility of rescheduling the Board

meeting with the appropriate five days notice and, therefore, any such Board meetings would

happen when Judge Kinnaird returned from vacation putting her in a position to deal with any

TRO's that Plaintiffs might wish to bring. (See 8113101 Transcript of Proceedings, pp. 9-10).

Additionally, there certainly was no "promise" to refrain from moving to transfer this case back

to Judge Kinnaird. Rather, Sidley made that very motion orally before Judge Gardner, with no

objection þy Plaintiffs' *ry whatsoever, and Judge Gardner stated that he agreed that it

should go back to Judge Kinnaird. (Id. atpp. 8, 13). Obviously, Judge Gardner was not

operating under the assumption that Sidley would simply refrain from pursuing that motion.

E. Naming Sidley âs a proposed defendant in a proposed pleading does not
warrant disqualification.

Despite Plaintiffs' representation, Sidley is not a defendant in this lawsuit. At the

August 13 hearing before Judge Gardner, Plaintiffs merely sought leave to file an amended

complaint purporting to name Sidley as a defendant (which request for leave the Foundation

intends to oppose once the case is assigned to a judge in an appropriate venue). As the Court's

Order reflects, Plaintiffs were not granted leave to file that complaint. (8i l3l01 Order, attached

hereto as Exhibit G; see also 8/l3l0l Transcript of Proceedings, p. 1l). It was specifìcally

merely entered and continued. Id. Accordingly, Plaintiffs' amended complaint has never been

7
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filed and is not currently pending. It is nothing more than a proposed pleading. As counsel for

Plaintiffs, Mr. Novoselsky, specifîcally stated to Judge Gardner, "What I would like to do at this

point, your Honor, is . . . at least enter and continue our motion to frle the amended complaint. I

am not asking you to rule on it lat this time]." (SlI3l0l Transcript of Proceedings, p. 11). The

fact that Plaintiffs have attempted to name Sidley in a proposed amended complaint - which has

never been filed - does not mandate the disqualification of Sidley. Accordingly, there is no basis

for disqualifying Sidley at this juncture.

Moreover, even if leave were to be granted for the frling of Plaintiffs' amended

complaint - which it should not be - that fact alone would not warrant disqualification of Sidley.

First, it is important to note that Plaintiffs are not seeking anything in their complaint against

Sidley in the nature of monetary damages, but are merely seeking to disqualify Sidley as counsel.

On the face of the few paragraphs supposedly directed toward Sidley in Plaintiffs' proposed

pleading, the complaint obviously does not even state a cause of action. All they are really doing

in "naming" Sidley in their proposed pleading is using a supposed complaint as a way to file a

disqualification motion - just another legal maneuver, and one which the courts have stated must

be viewed with skepticism. See Schwartz,lTT lll.zd at 178, 685 N.E.2d at877', Weil, Freiburg

& Thomas,2lS Ill.App.3d at395,577 N.E.2d at 1353. Permitting such a ploy would obviously

have a pernicious effect by essentially giving attorneys unbridled power to disqualify their

opposing counsel by simply adding them to their complaint as supposed defendants. Second,

Plaintiffs' basis for their requested relief of disqualification is nothing more than the same

I
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supposed conflict arguments which have been heard and rejected by courts of every level of the

judiciary in lllinois, and which should also be rejected by this Court.r (,See Exhs. D and E).

Conclusion

For the foregoing reasons, as well u, ,nor. to be presented at oral argument, the

Foundation respectfully requests that this Court refuse to hear Plaintifß' Motion to Strike

Appearance and Strike Unauthorized Pleading. In the alternative, the Foundation requests that

such motion be denied.

Respectfu lly submitted,

"gJOne of the attorneys for defendant
Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
l0 S. Dearborn
Chicago,IL 60603
Firm No.: 38315

I Ironically, the argument made by the plaintiffs in the Buntrock matter was that Sidley was,
contrary to the truth, hired by and taking direction from Dr. Tucker (one of the Plaintiffs in this
action) and was therefore beholden to him.
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McCORKLE COURT REPORTERS, INC.'
CHICAGO, ILLINOIS - (3L2) 263 _0052

..-). --''STATE OF ILLINOIS) /;+
(ri) ss:

tl

'J

COUNTY OF COOK )

IN THE CIRCUIT COURT OF COOK COUNTY, TLLINOIS

COUNTY DEPARTMENT LAW DTVISION

t.--rt J

No 01 L 009112

PAUL HAYES TUCKER, a Director of
t.he Terra Foundat ion f or the Arts ,

JUDITH TERRA, a Dírector of the
Terra Foundation for the Arts, and
ALAN K. SIMPSON, a Director of the
Terra Foundation for the Arts,

Plaintiffs,
vs.

DEAN BUNTROCK, a Director of Lhe
Terra Foundation for the Arts;
RONALD GIDWLTZ, a Director of the
Terra Foundat. ion f or the Art s ,'

MARGARET DALEY, a Director of the
Terra Foundation for the Arts;
ARTHUR HARTMAN, A DiTCCTOT Of t.hc
Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director
of the Terra Foundat.ion of the
Arts; THEODORE STEBBINS, a Director
of the Terra Foundat.ion for the
ATtS; JAMES R- DONNELLEY, âfl
individual; MARSHALL FIELD V, an
individual; KATHLEEN A. FOSTER,
an individual; ROBERT S. HAMADA,
an individual; FREDERICK A.
KREI IBIEL, âû individual ;
THE TERRA FOUNDATION FOR THE ARTS,
an I11ínois Not-For-Profit
Corporation; JAMES E. RYAN,
Attorney General of Illinois;
FLOYD D. PERKINS, Assistant
I Ilinois Att.orney General ;
WINSTON & STRAWN, âfl IIlinois
Part.nership; and SIDLEY & AUSTIN,
an IIlinois PartnershiP,

Defendant s .

PROCEED]NGS AUGUST 13, 2OO
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REPORT OF

above-entitled

GARDNER, Judge

August 2001 at

PROCEEDINGS at t.he trial of the

cause before the Honorabl-e SHELDON

of said Court, oD the 13th day of

Lhe hour of 2:00 o'cfock P. m

Reported by, Patricia L. Wangler

License No. 0 84 - OO24L7
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McCORKLE COURT REPORTERS, INC.
cHICAGO, ILLTNOIS - (372) 263-0052

attorneys jointly for the defendants went out to

discuss the possibility of some interim action as

suggested by the court. fs that a fair statement.?

MR. QUINLAN: That's fair

MR. CARLSON: That ' s correct, your Honor. And

I could respond t.o that suggestion, your Honor

MR. NOVOSELSKY: f am sorry, uflless there is

going Lo be an agreement - -

MR. CARLSON: I thínk there is.

THE COURT: f saíd

MR. CARLSON: I think there probably in essence

is an agreement, your Honor

The Terra Foundation in the

We have represented

underlying lawsuit in

front of Judge

off-the-record

out t.hat thi-s

be t.ransferred

Kinnaird. And I think your Honorrs

questions I think

piece of litigation

back to the Chief

correct ly

prob ab 1y

pointed

should

Judge to go

fundamental ly

back

thet,o Judge Kinnaird because it is

same thing "

But

that is

meet ing

cancel

taking place

board meet. ing

more importanLly the motion for TRO

up apparently seeks to enjoin a board

f rom

t.hat

t. omorro\r morn Í ng . We can

so that it doesnrt take

place tomorrow mornrng.24

16di-003961



1

z

3

4

5

6

'7

I

9

10

11

T2

13

I4

15

16

I'7

18

19

20

21-

22

23

8
McCORKLE COURT REPORTERS, INC.
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None of us have had a chance to take a

Iook at this first amended complaint or maybe even

the original complaint. None of us have had a

chance to look at any

theso we will cancel boa rd meet ing

further

for tomorrow.

So there is no

respect, your

And I

need for any acLion in that

Hono r

think also as the court was

in your off-the-record comments, this is

detail at the motion for TRO,

sugge s t. ing

a case that l-s

Chief

Judge

Judge and

Kinnaird.

rightful to be transferred to the

to be transferred back Lo

She will

Do you so move?

you r

the

That. woul-d be the entering of an

have t.o have how many days'

Five, f ive bus iness days

MR. CARLSON: I so move, your Honor.

THE COURT: Okay.

MR. NOVOSELSKY: I have no problem with

suggest ion excepL as f oI lows, I presume t.hat.

agreement. wouÌd be there would be no meeting

scheduled unless and until the matter can be

presented to first of all

THE COURT

THE COURT:

inj unct ion. You

notice?

MR. CARLSON:24
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McCORKLE COURT REPORTERS, INC.
CHICAGO, ILLINOIS - (3I2) 263-O052

THE COURT: So that actually there cantt be any

meeting scheduled

something, but I

MR. CARLSON:

meeting, your

THE COURT:

days; is that

that . I don't

let's agree we can agree to

can't rule .

We are simply canceling the

Honor. There isn't any

one

need "

And you will

agreeable ? I f

wanL to rule

have within ten

agree to

I exercise

you want to

because then

some j uri sdict ion.

MR. QUINLAN: I think the short answer is there

cannot be a meeting of the board of directors

without five days' business notice and cannot

possibly take place before Monday.

MR. NOVOSELSKY: Except then we are in a

posit ion of , as you point.ed out, your Honor,

Judge Kinnaird is coming back from abroad which is

a phrase which permeaLes this case on Monday. I

think it would be cruel- and unusual to have her

come in the door and get hit over the head with

this.

I would be willing to agree on behalf of

my cl-ients that if there is an agreement' to put

this over for at least a few days after

Judge Kinnaird comes back, we would not take the24
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position that

or that Judge

ruling.

f don't want

but I also don't want

position if Ehe chief

may not, to have Judge

Monday morning from Paris and

here is a hearitg, let's go.

MR. QUINLAN: Your Honor,

likelihood of any!hing taking

nonexistent. Second of all,

stricken the meeting so there

issue here. There is no case

there has been a denial of injunction

Gardener has entered a subsLantive

to prejudice your clients,

to put Judge Kinnaird in the

.Tudge transf ers it, he may or

Kinnaird come back in on a

THE COURT: And

five days' notice.

it couldn't

sây, okay, Judge,

first of all, the

place is almost

we have already

is nothing that's at

ln cont.roversy -

be any sooner than

not ice,

than a

If you had five days'

wouldn't be able to have it.you

week from Tuesday. That's from

any

Lhe

soone r

t ime at. the end

of t.he day. f don' t want Lo do anyt.hing that

t.hat would be wrongexercises something because

am not afraid.

My understanding is that. the meet.ing has

been canceled. This being a quarter t.o 3 :00, I

don't think you can conceivably have f ive business

I

24
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days which woul-d be any closer

am going to suggest

your moLion, I willorder up on

to Judge Evans. You can contact

be cause t.heY

understanding

the judge to

don't argue those before

of a transfer Lhat it is

to Tuesday-

that you draw an

sign it, it will go

Judge Evans

me- My

really up to

You

I

MR. NOVOSELSKY:

provl s 1on .

What I would l- ike to do at

this point, your Honor, is at least enter since the

case is still before You, at

cont.inue our niot.ion to file

least enter and

the amended complaint.

make the

I am not asking

THE COURT:

rule on it since f am

t.hink anybody cares.

ro1 I . Okay?

you to

I don't

have it. You are on a

MR. NOVOSELSKY: And as far as the motion for

the restraining order, t.he court has

MR. CARLSON: It is moot because we have

canceled the meeting.

MR. QUINLAN: You can withdraw it if you want

THE COURT: The emergency is moot-

MR. NOVOSELSKY: I could- Why don't we just'

have the court. f ind Lhat it' i s moot .

THE COURT: It is moot. That's fine '

MR. PERKINS: Judge, for Lhe record from the24

11
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Judge Kinnaird while you heard a statement that we

were absolutely free to file any lawsuit we wanted

against anybody.

THE COURT: WeIl, so far I am sending you back

to t.hat square.

MR. NOVOSELSKY: .Tudge, you are such a

wonderful person to be in front of. I don't want

to leave -

THE COURT: WeII, you are alI wonderfu]. And

iL is my foss having eight of the finest l-awyers in

America in front of me and not have

MR. QUINLAN: On behalf of our client.s we

surely don't object to venue in front of your

Honor. UnforLunately you are probably correct, it

isn't appropriate venue. Thank you.

MR. NOVOSELSKY: Judge, I don't want them going

Lo Judge Evans and saying Judge Gardener says that

case should go back to

THE COURT: AII right, I will- say it,

Judge Gardener as sua spontae has suggested that

this case go back. And you can quote me. Okay?

MR. NOVOSELSKY: That's fine

THE COURT: I am noL shy. AII right?

MR. SZOLA: Thank you, your Honor.24
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Terra Foundation
Board Meeting

Minutes
September 26.2000

ln Attendance:
Paul Tucker, Chair

. Helene Ahnveiler
Jacques Andreani
Dean Buntrock
Maggie Daley
Ron Gidr.vitz
Arthur Hartman
Stephanie Pace Marshall
Theodore Stebbins
Judith Tena
Absent: Alan Sirnpson

Br.Irlvitation:
lr4ark Ileatn'ole. Foundation Legal Counsel. Winston & Stra'"r'n

sraff:
Donald H. Ratner. Vice President lìinance & Administration

The nreetinq \\as called to order at l0:00anr

Dr. Tucker indicated tlrat the alteration of convening tinle (the nreeting \vas originally
scheduled to begin at 9:00 AIvl) u'as a result of needing to clàrify the issues u,ith respect
to Board actions irr response to thc constraints inrposed b1.'the colrrt âction of September
25. 2000"

N4r. Heatrvole repofied that the court order relating to the lau,suit brought b1'Messrs.
Buntrock ancl Gidrvitz against the Foundation and tlie hearing on lvfonday'. September 25.
had trvo pLincipal constraints on Board action:

The Board could not take any action to remove any Board members from
either the Board or the Executil'e Committee against their rvill; and
The Board could continue rvith its normal business except that it could not
take any action to transfer offices or assets out of Chicago.

Mr. Heatrvole indicated that both of these restrictions continue through October 12 *,hen
the next hearing rvill occur.

Mr. Heatrvole indicated that the Board has trvo options

2

L Re-elect all Board members at this rneeting: or
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Board Meeting lvf inutes
Septenrber 26,2000
Page 2

2. Adjourn the election of members to a later date

Dr. Tucker tlien asked for a motion to move Item X on the Agenda. "Other Business", to
Item II. Ted Stebbins moved and Judith Terra seconded the motion. The nlotion carried
by a unanimous vote.

The trvo items requiring action in Item X rvere

L The ratification of the selection of Sidley & Austin to represent the Foundation in the
Ian'suit: and

2. The authorization of the Chainnan to cleal rvith all matters regarding the litigation and
to defend the For¡ndation against the charges brought by lVlr. Buntrock and Mr.
Gid*'itz. Dr. Tucker inclicated that. rvith respect to the second motion. he rvould bring
any settlenrent proposal back to the Board for final approval.

Discussion ensued. lolloued by a consensus to call the question

The vote to move the l0'l'iteur "other business" to the 2nd item on the agenda w-as

unanimous.

The first itenr (tlre ratifìcation of hiring Sidley & Austin as Counsel for the Foundation
for the larvsuit) u'as moved by Dr. Stebbins and seconded b1' Dr. N4arshall. There \vas no
discussion. The vote wAS as lollorvs:

Ay es Helene Ahnr,eiler
Jacques Andreani
Dean Buntrock
Margaret Daley
Arthur Harlman
Stephanie Pace Marshall
Ted Stebbins
Judith Terra
Paul Tucker

Na1'es: None

Abstain: Ron Gidu.itz

The next item (giving authorization to the Chair for any and all actions regarding the
lawsuit except for the settlement) rvas moved by Mrs. Tena and seconded by Mme.
Ahrweiler.

Mrs. Daley stated that since Dr. Tucker rvas named as a defendant in the larvsuit. she
r,vondered if it rvas appropriate for Dr. Tucker to have this authority to act f-or the
Foundation. Mr. Heatu,ole affirmed that there rvas no conflict in this matter.

16di-003969



Board lv{ceting Minutes
September 26,2000
Page 3

The vote was called. The vote was as follorvs

Ayes Helene Ahrrveiler
Jacques Andreani
Arthur Hanman
Stephanie Pace Marshall
Ted Stebbins
Judith Tena
Pairl Tucker

Nayes:

Abstain

Dean Buntrock

Margaret Daley
Ron Gidivitz

The next item on the a-qenda rvas the nrinutes. Dr. Tucker said tllat u,e needed to follorv
the judge's court order to the letter. Since the coun orcler had not allorved any votes from
committees up until this point. the committees could not revierv and approve their
minutes and therefore there \vas no possibility for Board approval. Therefore. Dr. Tucker
recommended that i.ve table the vote on the rninutes until the next meeting.

Mr. Gidrvitz mor.ed and Arnbassador Han¡¡an seconded the tabline of the apploval of the
niinutes.

Ambassador Hartman asked if not appro'"'ing the nlinutes *'ould affect the deaccessioning
of rvorks of art from the collection. N4r. Ileatrvole said that it would not.

The vote rvas taken and there was a unanimous vote in fär,or of tabling the minutes

The next item rvas the election of Directors, Officers and Conrrnittee Chairs

The Board had tw'o alternatives: to elect all Directors as a slate or table a decision until
the next meeting.

Dr. Tucker recommended that we proceed rvith the election arrd approve the current slate
of Directors. Mme. Ahrweiler moved and Dr. Stebbins seconded the motion to approve
the current slate of Directors.

Dr. Tucker then asked if anyone did not want to stand for re-election.

At this point Dr. Marshall asked Mr. Buntrock what his reasons were for bringing the
lawsuit. He replied:

¡ That he believed the Board had a "different agenda".
¡ That he believed there r.vas a conspiracy to move the museum out of chicago
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Board ivieeting Minutes
September 26,2000
Page 4

a That he had had frustrations rvith the fact that he had rvritten to Dr. Tucker
nunlerous times about employees being treated poorly. about Senator

Simpson's "agenda"- about Ambassador Hartman's proposed resolution,
about the estate revierv, about his own suggested resignation. about his

frustration rvith the deterioration of the Chicago Inusettm and with his
perception of the lack of focus on the educational aspect of the potential
partnerships, and that he did not feel Dr. Tucker responded by bringing
closure/resolution to these issues.

Dr. Marshall indicated that she could support the re-election of the Directors if evervone

could comnrit to an openness of disctlssion.

Mme. Ahni,eiler then rvithdrerv her motion. Ambassador Andreani then moved not to

take the vote at this tinle but to defer it to a later session of the annual tneeting. Dr.

Stebbins seconded Ambassador Alrdreani's motion.

Dr. Tucker rer,ierved the discr-rssion of Sundal'- September 24. Mr. Gidu'itz had said that

he cotrld make a dispassionate decision on rvhere the site of the muset¡m and Foundation

should be in the best interests of the Founclation. as he understood it.

Dr. Tucker asked if er,eryone could comlnit to being open and objective to the

alternatives presented to the Foundation and could conrnrit to honestl-v'- lairll,' and rvithout
prejudice evaluating all proposals about the For"rndation's strategic fitul'e.

lvlr. Gidrvitz indicated that he rvould be rvilling to rvork torr'ard aposition of trust'
Arnbassador Andreani's nlotion rvas then rvithdrarvn.

Dr. Stebbins then moved to vote to re-elect the current slate of Directors and Mnte
Ah¡rveiler seconded. The vote was taken. Tlie results were:

Ayes I{elene Ahrweiler
Margaret Daley
Ron Gidwitz
Aflhur Hartman
Stephanie Pace Marsltall
Ted Stebbins
Judith Tena
Paul Tucker

Nayes: none

Abstain: Dean Buntrock
Jacques Andreani

The next order of business rvas to elect the Ofhcers. It rvas decided to take each position

individually. The first office rryas Chainlan. Mrs. Tena nonlinated Dr. Tucker. Dr.

Stebbins seconded. The vote was taken.
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Ayes Helene Al-rrweiler
Jacques Andreani
Margaret Daley
Arthur Hartman
Stephanie Pace Marshal I

Ted Stebbins
Judith Terra
Paul Tucker

A."-es: Helene Ahrweiler
Jacques Andreani
Margaret Daley
Arthur I-lartman
Stephanie Pace Marshall
Ted Stebbins
Juditli Terra
Paul Tr,rcker

A1'es I{elene Ahnveiler
Jacques Andreani
lvlargaret Daley
Ron Gidwitz
Arthur Hartman
Ted Stebbins
Judith Terra
Paul Tucker

Dean Buntrock
Ron Gidrvitz

Naves: none

Abstain: Dean Buntrock
Ron Gidrvitz

Na1'es llone

Abstain: Dean Buntrock
Stephanie Pace Marshall

Nayes:

Abstain

none

The next vote taken rvas for Vice Chair" Dr. Tucker moved that Mrs. Terra be Vice
Chair. Mme. Ahrrveiler seconded.

The next vote \À'as I'or Secrctarl.'and Treasurer. Dr. Stebbins nominated Dr. lvlarshall lor
Secretar¡'' and Treasurer. Anrbassador Andreani scconded it. Dr. I\4arshall indicated that

she rvould be rvilling to serve as Treasurer lor a short period of time if the Board commits
to re-evaluating the situation afterthat limited period oltinre. The results of the vote
were:

Mr. Gidwitz and Mr. Buntrock renlained on the Executive Committee as members-at-

large.

The Boald then moved to ltem IX on the Agenda, Executive Session. Dr. Tucker left the

room. Vice Chairman, N4rs. Tena. presided indicating that the purpose of the Executive
session was to discuss a salary increase for Dr. Tucker. lvlme. Ahru'eiler proposed a
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bonus for Dr. Tucker. Dr. Stebbins moved that we double his compensation until a nerv
President is hired. This motion r.vas seconded by Mme. Ahrweiler.

Discussion follorved

Dr. Stebbins withdrerv his motion.

Dr. Stebbins then moved to give Dr. Tucker a $25,000 bonus to recognize Dr. Tucker lor
the considerable additional time he spent on Foundation affairs over the past year. This
rvas seconded by Ambassador Andreani.

The vote rvas taken. TIle results rvere

A1'es Helene Ahni'eiler
Jacques Andreani
Añhur Hannran
Stephanie Pace iV{arshall
Ted Stebbins
Judith Terra

Helene Ahrrveiler
Jacques Andreani
Arthur Hartman
Stephanie Pace Marshall
Ted Stebbins
Judith Tena
Paul Tucker

Dean Buntrock
lvlargaret Daley
Ron Gidwitz

Nayes:

Abstain

Mrs. Daley indicated that her no vote was not a vote olno confidence in Dr. Tucker but
that she believed adecisiolt sliould lrave been deferred until alterthe lar.vsuit',vas settled.

The Executive Session r,i'as adjourned

Dr. Tucker returned to the meeting and discussed the slate of cornrnittees and comntittee
chairs. (See attaclied)

The Finance Committee and Chair rras nroved by Dr. Tucke'r and seconded by lvlrs
Terra. The vote lvas as follorvs:

Ayes Na1'es: Dean Buntrock

Abstain: Margaret Daley
Ron Gidrvitz

The Collections Committee and Chair rvas moved by Dr. Tucker. seconded b1' Mme.
Ahrrveiler. The vote in favor was unanimous.
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The Education Committee and Chair rvas nroved by Dr. Tucker and seconded by Mrs.
Terra. The vote in favoluvas unanintous.

The Strategic Planning Committee and Chair r.vas moved by Dr. Tucker, seconded by
Mrs. Terra. The vote in f-avor rvas unanimous.

At 2:10 PM the meeting was adjoumed lor lunch. Al2:40 the meeting resumed. The
next item on the agenda rvas to revierv the estate. Mr. Heatwole did so and indicated that
there ç'ere three issues that Winston & Strarvn examined:

The transaction ivith Law-ter

The transactions betrveen Dan Terra and Jim Terra
TIie magnitude of the Bell, Boy'd bills

Mr. I{eanvole indicated V/inston & Strarvn had discussed the estate report with Bell.
Bo1,d. BIK. Mayer. Brovvn & Platt. the Foundation Board and had revierved all papers.

Winston Strarvn has concluded its revierv. He also indicated that the one open point rvas

that SchitT Hardin & Waite rvill be reviervin-q, issues relating to Mercury Finance.

Winston & Stra*'n's conclusion rvas that. after thorough revierv. they found no reason for
the Foundatioll not to accept the repoÍ of tlie Executor. except for Mercury Finance.
u,hich they have not revie*ed.

He indicated that Bell. Bo¡'d has not turned over the lvfercury Finance papers to Schifl
Hardin and that r.r'e need to give thenr a saiver for SchifT Hardin to get the papers. He

noted that Jim Collins needed a letter l-rom tlle Founclation to turn over the material to
Schiff,. Hardin.

A resolution rvith four components. rvhich was as follows, was rnoved by Mme
Ahriveiler and seconded by Dr. Marshall:

Accept the Winston Strarvn report as issued.

Approve that a letter be sent to Bell, Boyd to release the papers to Schiff.
Hardin imnlediately so that Schiff Hardin may review the Mercury
Finance issues expeditiously.
Report to the Executive Committee on the result of Schiff, Hardin's
revierv of Mercury Finance.
Authorize the Executive Committee to close the estate.

I

2

J

I
2

The vote was taken unani¡nously in favor of this resolution.

IJ

4
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The Finance Committee report r.vas given by Mr. Ratner. He discussed results of the
audit. He also discussed the four points raised in the Management Letter: Terra Museum
Accounting. Endorvment Income, Intercompany Activity and In-kind Contributions. Mr
Ratner addressed each of the points and indicated that a resolution of these points would
be made. A motion to accept the Audit and Management Letter, subject to any footnotes
relating to the current lawsuit. rvas made by Ambassador Hartman and seconded by Mr.
Gidr.vitz. The vote r.vas unanimously in favor. Mr. Ratner then discussed the change of
investment allocations rvithin the equity portion. A memo on this matter is included in
the Board book under the September 25 Finance Committee section. A motion to accept
this reallocation r,r'as nrade by Anrbassador Hartman and seconded by lvlr. Gidwitz. Tlie
vote wAs unanimously in favor. The third item ivas to review three new potential
investnrent advisors: Kennedy. Ennis and Cambridge. Mr. Ratner recommended
Kennedy r.vhich lvf r. Gidrvitz agreed rvith. TIle motion to approve rvas made by Dr.
Stebbins and seconded bv Dr. Marshall. The vote was unanimous in favor.

Dr. Stebbins tllen gave the Collection Committee report. The first item on the agenda
w,as the motion by Dr. Stebbins to have the Board delegate the approval of the loans.
exhibitions. donations- etc. to the Collections Committee to cover the report included in
the Board book. Mme. Ahlri'eiler seconded. The motion rvas unanimously in favor. The
next item was the Deaccession repoft. Dr. Stebbins indicated that. after careful review by
the Committee and the outside advisors rvho rnade trvo trips to Chicago to examine the
proposed deaccessions. the final list had been u'innorved to 27 objects. rvith 16 of them
not being included in the Anlerican Inrpressionist sale at Christie's on November29.
2000.

Ambassador Hartman suggested that there should be sonre public relation's
communications at the tir¡e about the deaccessioning. He suggested that it be made clear
that these items are being sold to raise purchase funds for ner.r'additions to the collection"
Dr. Stebbins also indicated that rve have chosen Christie's and indicated some of the
details of the contract and the reasons for selecting that venLre as opposed to Sotheby's or
Vance Jordan. a private dealer.

Mr. Gidwitz moved to approve the deaccessioning report and the selection of Christie's
Seconded by Ambassador Harlnlan. Unanimously in favor.

The Director's repofts and VP of Finance reports lvere not given orally, but u'ere
included in the September 26.2000 Board book.

Dr. Tucker su-egested that he and Dr. Stebbins form a search committee for the nerv

MAAG Director.
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Mr. Ratner rvas instructed to change Sophie Levy's position at MAGG to Curator from
Assistant Curator.

Mr. Ratner was asked to set-up both an Executive Committee conlerence call and a
Board conference call after the court hearing on the l2rh.

Dr. Mal'shall suggested that rve need some formal communication structure perhaps in the
lorm of a r,vritten nervsletter every 3-4 rveeks to keep the Board apprised of developnrents
regarding the lawsuit. Mr. Ratner and Dr. Tucker rvere asked to coordinate.

The meetinq was adjourned at 4:00pnr

Respec t i ve l.v- subm i tted-

Stephanie Pace Marshall
Secretarv and Treasurer
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TERRA FOUNDATION FOR THE ARTS
INDEPENDENT LITIGAIION CCfvlil"rlTTEE

TVINUTES
December 4, 2000

In Anendance (Conference Call):

Ambassador lacques A¡dreani
Dr. Ted Stebbins

Staff:

Donald R"atner

The meeting was called to order at 3:l5prn 
i

There were thrce agenda items: :

I

. Decide on Counsel for the larvsuit i

e Dissuss litigarion strdegy i

' Approve legal bills 
j

Dr. Srebbins made a motion to approve the rddrrion of Sidley & Austin, seconded by
Ambassador Andieanl Afier discr¡ssio4 the attached resolution was approved

unanimously. i

Litigation stratery was then discussed. Susan Stone from Sidley & A¡¡stin was asked to
join the call at this ti¡ne. She discr¡ssed the po-jsibility of Sidley & Austin investigating
the allegatior¡s. Both membcrs oftl¡c committée agreed withthis ide¿ and Arnbassador

Andreatri made a motion to proceed with this aird Dr. Stebbius s€cond€d it. A.ûer
distr¡ssio¡t, the attsched resolutiotl was approvêd unanimousþ.

The Septerrber and Oæober bills of Sidlcy & Austin were approved. Ths Ocober bill
from SÀeßþ and Froelich for services forMri. Terrq Dr. Tucker, and Sen¿tor Simpson
wefê appfoved for paymeüt ubject to our co{Pgrate counsel approving the direct
payúert of these bills. j

Tbe meaing adjoumed at 3:45pm-

Respectívely srbmitted,

H.
Assistant Secretary
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I¡dcpcndec Liti gatisr Commi*ec

[oofution re: Rdeunon of Counsel

WHEREAS, on tr sborÍ Sepemter n,z}oottt^" I1l-Td in thË Cíntrit Cout

of Cook Couffry, uu;Jc¡¡"Cbi"itioq ó** oo' 00 cÏf 13850 ('úe Lawsrrif);

\4THEREAS, on so,pembo 26, 2m th Bo¡td of Directors of the Terra

Fcmdatioa forthe 
"täi{ffiå*A'Ír*¡"¿ 

thc hirins ofsidlcy e AÙstitras Cornscl

fo¡ the Foundation fortlæ l¿wsilit;

WHEREAS, Qn lsvembd 30, 2O0O pq1a¡lto t!1-Co*ù Order' tle poad of

Directors ofthc T.-"F;rr"drË"û for'ttre ¡ru c'tlr BoÊfd-) catsblished this id€,pendeú

tn g'ti* cor¡mittee;J;*h"ri""d sêid comra¡ttÇç to mâke atl decision$ sr:rrotmding

rotloos rdating to thç l-gvesuit;

WHEREAS, by way of its ordea of Novenber 13, 2000 tbc Çor¡rt difect€d e¡s

inCepcn¿'cr¡t nigad;;ät iç* to consider the appoiñtrncut ofcorursel; and

$TIIEREA$, ore of IIIorc teoben of this indepenrknr-lhiggion-cominec has

intcrvicwcd Sidtey &;;;å;;ht eA te.ncc+ lrad drsçr¡ssious wilhLeonard

Schragtr, rwi€n.d É"n * ¡ifin connettionwiti the l¿wsuh erd co¡isidered thc

rypoiutuem of counsel;

t)Thisirdcpcadent$sæQco@itf€eherebyape{rt¡arr!ratiñes1hc
,r-*ri* ;rsidl"y &-Austin to reprewnt ths Formddion iu mmcsdott

withúÊ l¿wg¡it;

2) Ïtis independcol|itiqrtion com:rritteo h'gúy æ¡thorizes Sidley & Ausin

to tato ôõ æd utl iãim wh¡ctr in its Broftssicn¡l j"ÍrySå^ 
' -

"pp"oe*iãit 
io repeseming tti i"-¿iion i¡ connecrion u¡ith the t'aws¡it

ctrc€pi frr ænlerud and ¿s ststd bolo*';

3)Iti6indePendqllielioncommitteoPlrÊservestoitsdffin,al
"fp*r.f-ãf 

tte fo[ofrng:,t nl¡og of cormtercl¡ims in tbo L¡ç's¡¡it' the

"kitÊ 
tf *ï irtErloct¡to'ry or fi¡al 

"gpott 
fro.T *y Ordcr or- Judgnet

e**"d in the Ixws¡it 8¡d ã$y der matter wlrich the cmrittee may

Êm tine to timo dcçidÊ to reservçto itstú4'

4) NotwíthEædi¡g anytning säted sbovÊ, srflttcfnçd ofthe Isws'lit has b¿cn

r€o€fl/Êd bYthoBoard to itsclf
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IN THE CIRCUIT COIIRT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, C HANCERY DIVISION

DEAN L. BUNTROCK,'a Director of
the Terra Foundation for the Arts, et al

Plaintiffs,
v No. t0 CH 13859

JLIDITH TERRA, a Director of the

Tena Foundation for the Arts, et al

Defendants

ORDER

This cause coming to be heard on Plaintiffs' Emergency Motion to Appoint Receiver and

for Temporary Restraining Order and Opposition to Stay ("Plaintiffs Emergency Motion for

Temporary Restraining Order") and Plaintiffs' Emergency Motion for Temporary Restaining

Order to Enjoin Further Implementation of the Dilenschneider Contract ("Plaintifß Emergency

Motion for Temporary Restraining Order to Enjoin Implementation of the Dilenschneider

Contract"), and for scheduling of the Attorney General's and Plaintiffs' Motion to Enjoin the

Terra Foundation's Use of the Current Special Litigation Committee and for Appointment of a

Receiver, due notice having been given, the Court having heard argument of counsel and having

reviewed the briefs of the parties, and for the reasons set forth on the record, IT IS ORDERED:

A. Denial of Temporar.v Restraining Order

(l) Tbat portion of plaintiffs' Emergency Motion for Temporary Restaining Order to

enjoin the Terra Foundation's Independent Litigation Committee from continuing to retain Sidley

& Austin as counsel is denied, the Court considering the motion as a reneu/ed motion to

disqualiff counsel and not a proper motion for temporary restraining order;

)

)

)

)

)

)

)

)

)

)
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(2) That portion of plaintiffs' Emergency Motion for Temporary Restraining Order to

enjoin the Terra Foundations lndependent Litigation Comminee from taking action to authonze

or direct Sidley & Austin to perform the subject investigation is denied;

(3) Plaintiffs' Emergency Motion for Temporary Restraining Order to Enjoin

Implementation of the Dilenschneider Contract is denied;

B. Granting of Temporary Restraining Order

(4) That portion of plaintiffs' Emergency Motion for Temporary Restraining Order to

enjoin the Independent Litigation Comminee and the Terra Foundation from paying the legal

bills of Sidley and Austin and Shefsþ and Froelich to date is granted. This Temporary

Restraining Order shall remain in full force and effect until January 30, 2001 at 5:00 p.m. In the

event the Board meets as set forth in Paragraph C, this Order may be modified upon motion

before January 30, 2001.

- In granting this Temporary Restraining Order the Court makes the following findings:

a. Plaintiffs have established a protectible right in need of protection;

Plaintiffs have established that they and the public will suffer irreparable

injury if injunctive relief is not granted;

Plaintiffs have established that there is no adequate remedy at law if
injunctive relief were not granted;

d. Plaintiffs have raised a fair question as to their likelihood of success on the

merits;

e To the extent such a hnding is necessary, the hardships favor plaintiffs.

The Court therefore orders that the Foundation and the Independent Litigation Comminee

are enjoined from paying any legal bills of Sidley and Austin and Shefsþ and Froelich until

b.

c

Page 2 of 5
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January 30, 2001 at 5:00 p.m. This Temporary Restraining Order is entered with notice, as of

l;3C *r./p.m.on Janlary 2,2001. This case is continued to January 30, 2001 at 10:30 a.m.

for the Court to determine whether this Temporary Restraining Order should be continued, and

whether a preliminary injunction hearing shall be scheduled.

C. Board Meeting Reearding Attorney Fees and Costs

(5) Further, the Court orders during the pendency of this Temporary Restraining

Order that no attorney fees or costs of Sidley and Austin and/or Shefsþ and Froelich shall be

paid unless the Terra Foundation's board of directors meets to consider the issues relating to such

fees and costs. If the board of directors elects to meet, the meeting shall take place in Chicago,

Illinois at the Foundation's beadquarters, and as follows:

A purpose of the meeting is to advise the Board as to the issues of the

review and payment of the legal bills of Sidley and Austin and Shefsþ
and Froelich;

The Board shall make a specific statement as to whether or not: (l) the

Board is delegating the authority to review and pay the subject legal bills
to the independent litigation committee; or (2) whether the Board retains

the authority to review and pay the subject legal bills for itself; or, (3)

whether the Board establishes another mechanism to review the subject

legal bills, as it may have done when the Terr¿ Foundation was involved in
other litigation;

a"

b

c.

d.

e.

The Board shall be informed of the total expense of this litigation to date,

including the total amount of attorney fees and costs incurred by Sidley fl
and Austin and Shefsþ and Froelich to date; , , r / l ô. -L

¡s',i 'r.Jo&s ro \ 
q's\a(lürættneLL

No Boa¡d member who seeks advancement of a¡torney fees or costs may

vote on the issues set forth in section (b) above¡namely, Mrs. Terra, Dr.

Tucker, or Senator Simpson;

The meeting shall be called upon no less than five brsiness days wrinen

notice to each board member. The Foundation shall use its best efforts to

schedule the meeting at a time murually convenient to all board members

Page 3 of 5
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to ensure maximum board member participation in the meeting. The

Foundation shall survey in writing each boa¡d member to determine the

date for the meeting before the notice for the meeting is issued to each

þoard member. The Foundation shall communicate the full results of the

suney to all counselof record at least 24 hours before the notice is mailed;

and

f. The notice for the meeting shall include the following:

i). A copy of this Order;

ii). The total amount of Sidley and Austin's and Shefsky and

Froelich's bills, with each attorneys' hourly rates and total number

of hours billed monthly;

ii i) The undertakings executed by Mrs. Terra, Dr. Tucker and Senator

Simpson.

Attorney General's Motion to Enioin the Terra Found¡tion's Use of the Current
Special Litig¡tion Commiffee ¡nd for Appointment of a Receiver to Conduct the
I ndependent Investigation

(6) The defenda¡rt Terra Foundation shall respond to the Attorney General's Motion
to Enjoin by January 8,2001.

(7) The Attorney General's Emergency Motion to Compel Discovery is granted in
part, and the parties may commence immediate expedited discovery as it relates to

the allegations involving Dr. Stebbins.

(8) The Emergency Motion is set for status on discovery on January 9,2001 at 2:00

p.m.

Terra Fpundation's Motion to Continue Stay of Proceedings Pendin&Independent
Litigation Committee Investigation

(9) Tbe Foundation's motion to continue the stay of proceedings is denied and

discovery ¡nay commence on all issues after counsel has met and conferred to

determine an outline of discovery.

F. The Plaintiffs' Emergency Motion to Stay

( l0) The Plaintiffs emergency motion to stay the enforcement of the orders entered in

Paragraph A(lX2) and (3) of this Order is denied.

D"

E.
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( I I ) That portion of the Report of Proceedings of December 29, 2000, not held in the

courtoom shall be under seal and the original shall be submitted to the Court.
The court reporter's oflice shall not release a copy of the sealed transcript to

anyone..

J

Prepared by
Atty No. 33745
Name John F. Kennedy; Quinlan & Crisham, Ltd.
Attorney for Plaintiffs
Address 30 North LaSalle
City/Zip Chicago, IL 60602
Telephone 263-0900
Reviewed as to Form by All Counsel of Record

ì

JUDGE
276
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No.0l-0034

APPEAL TO THE APPELLATE COURT OF ILLINOIS
FIRST DISTzuCT

BLI-NTROCK and GIDWITZ,

Plaintiffs,
Appeal from the
Circuit Court of Cook County
Chancery Division

No. 00CH 138s9
TERRA, et al.,

Defendants Honorable Dorothy Kinnaird

THE PEOPLE OF THE STATE OF
ILLINOIS,

P I ain t i ff-Interv enor,

TERRA, et al

Defendants.

ORDER

This cause coming to be heard on Plaintiffs' Petition for Interlocutory Appeal Pursuant to

Rule 307(d) and Memorandum of Law in support, due notice having been given and the Court being

fully advised,

IT IS HEREBY ORDERED:

Plaintiffs' Petition for Interlocutory Appeal Pursuant to Rule 307(d) rs

g*#denied.

Sectio¡ A (l), (2) and (3).óf the Circuit CoÉt's Order of J2fiuary 2,209,(are
vac;{ed.

C. A temporary ing order is hereby en lows

Foundation's Indepe ent Liti

vS.

)

)

)

)
)
)

)

)

)
)

VS

)

)

)

)

)

)
)
)
)
)

)

A

B

c uing to retain Sidley & ustin as counsel;
tionl
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2

3

The Tenry.Foundation' s Independent Liti gati on Committee js enj oi ned from
takinqÁtion to authorize or directldley & Austin to;O{rform the subject
invpltigation, as defìned in plainti{fs' petition and mefnorandum in support,
i/denied; and

The Terry,.Foundation, and the Foundatíogþ Independent Ly4âtion
Commltée is enjoined from taking any' action to impfnent the
Dileplchneider Contract, as defined in plaffiffs' petition an9¡6emorandum
in ópo.t;

D This cause is remanded to the circuit court for further proceedings consistent with
this Order.

usti

J

e

Prepared by

Attomey for
Address
City/Zip
Telephone

Attorney Number 33745

William R. Quinlan
James R. Canoll
John F. Kennedy

Quinlan & Crisham, Ltd
Plaintiffs
30 North LaSalle
Chicago, IL 60602
263-0900

ORIIER ENTEREÐ

JAN 1 3 2001

APPItLAIi t0[JRi, t¡ir¡r u¡¿¡llrtI
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IN THE
ÀPPELI,ÀTE COTIRT OF ILLINOIS

FIRST .T'DICIÀIJ DISTRICT

DEAN L. BIIM|ROCK, a Director of the
Terra Foundation for Èhe Arts, et aI

PIaint i f f s -Appel1anÈ s,

No. 1-01--0034

.IUDITH TERR.A, a Director of the Terra
Foundation for the Arts, eE a7.,

De f endants -Appellees .

ORDER
This cause coming to be heard on the Petition For Rehearing

of the Plaint,iffs-Appellants and the CourÈ being ful1y advised in
Ehe premises,

IT IS HEREBY ORDERED that the Petition For Rehearing is
DENIED.

v

)

)

)

)

)

)

)

)

)

)

)

ORBER EI,.ITEREÐ

FrB 1 5 2001

APPilIir¡r [ìûuxi. rlii;t r,i¿t¡ttüI

L. ¿l- //
I ¿r¿l ()+

,Just I e

'Just

DATED:
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91151

SUPREME COURT OF ILLINOIS
CLERK OFTHE COURT
SUPREME COURT BUILDING

SPRINGFIELD. ILLINOIS 62701
(2171 782.2035

.Iune 6, 2001

Mr. Stephen C. Carlson
Sidley & Àustin
One First National Plaza
Chicago, IL 60603

ìio. 3i161-

The Supreme Court today DENIED the petition for leave to

appeal in the above ent,itled cause.

The mandate of this Court w1l-1 issue to the Appellate Court

on June 28., 200L.

Ðean L. 3u:.trock,
,Judith Terra, etc
appeal, Appellate

etc., 9t â1 ., peti-,ioners, v.
, €t âI., respondents. Leave to
Court, First District.
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)

3

4

5

6

7

8

9

l0

ll

l2

l3

t4

l5

l6

l7

l8

l9

20

2t

22

23

24

INI TI{E C IRC UIT C OURT OF C OOK C OUNTY , ILL INO I3
COUNTY DEPARTMENT.CHANCERY D IVIS ION

DEAN BUNTROCK,

Pla inE iff,

-vs -

TERRA MUSEUM,

Defendant.

00 cH 13859

REPORT 0F PROC EED Ii{cS had a È E he hear ing

of Lhe above-enEiELed cause, before Ëhe Honorable

DOROTHY KINNAIRD, Judge of said. courE, on rhe

24Eh, day of Juty, 200t.

APPEARANC ES: MESSRS : JAMES CARRO,LL, JOHIV F . KENNEDY
and WILLIAM R. QUINLAÌ,I,
on beha lf of Pla inË iffs;

MESSRS: FLOYD PERKINS and THOMAS
IOPPOLO, Ass istant AEEorney GeneraIs.

I"f ISS SUSAN STO}¡E,
on behalf of Ehe Terra Founda L ion ;

MESSRA: S.OBERT CUMMINS and CHRIS TOD$
on behaLf of DefendanEs.

Josephine Raines
Offic iaI Court Reporter
CircuiE Court of Cook Councy
County DeparEment-Chancery Division

)
)
)
)
)
)
)
)
)
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3

4

5

6

7

8

9

l0

l1

l2

l3

l4

15

l6

t7

l8

l9

20

2l

11

23

24

FoundaEÍon Ehe FoundaEion does asserE atcorney

cLient privilege over any communicaËions going

eiüher r^råy from an atEorney for the Found,aEion,

v¡hich Mr. Collins was aE Ehis point in t Íme, Èo

Mr. Terra who was Ëhen chairman of the Terra Museum.

THE COURT: I dontt vranË Eä get hung up on Ëhis

leÈÈer forever. Mr. cumrnins, how did you alr get Ehis?

MR. CUMMINS: I can't ansv¡,er EhaE question, Judge.

I'11 find ouE. one of Ehe preliminary things I was

going Eo address, and I am retying largéi"y on papers

EhaE rdere previousry f iled by Mr. Quinla n on beha lf
of his clienËs Buntrock and GfdwLcz. rtm going to
objecE to anything sidtey and AusEÍn does in Èhis case

t oday becau.s e based upon the asserEions of Mr. Quinran

and his clienËs Ehey are conflicted in Ehis proceed,ing.

That is one of Ehe reasons we v¡anE Ëo adj ourn it .

IrIe believe I^IinsEon and strawn ís conflicËed, [.Ie

believe sidley is conflicted. And we thrnk ËhaE these

are serious issues EhaË have Eo be addressed by

the Court :as a premise Eo this enEire proceeding.

I jusE wanE Eo make chac of record.

THE COLJRT: Itrs on the record. And to Èhe

extent iE¡s ân objecEion, iErs going Eo be overruled.

-L4 -
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3

4

5

6

7

8

9

l0

ll

l2

l3

t4

l5

l6

l7

l8

I9

20

2t

22

23

24

We have been through Ehe SidLey issue so many

Eimes I dontE even !¡anE Ëo Ehink abouL it. The

Appel[aEe courE reviewed it. r know ttraE Mr. QuinLan

probabty EoEalLy agrees wiËh you generaLly on Ehe

whole subject maEter, but maybe today he disagrees.

BuE Sidley is here, Ehey are represenEing

Ehe FoundaEion and Ehey have noË been removed and

I dontE see a conflicË so LeEts just move on.

I'r going Eo keep this leEter, iE really
doesntt do much. Irve read iE a[], It* going to

keep iE

and have

sealed for notv. Ít you want Eo come in laEer

ic unsealed. If you

doma in ,

Ehe Iine

concede Lhat Ëhis was

somehow in Ehe

a E E orney

up. For

aEEached Ëo

Èhe

ít's rea lly

a pleading,

c lienE

Ehose of

Ehat somewhere

privilege goÈ

you who have

noËhing heavy

The next

pub !. ic

a long

wa lved

noE seen

wetLl open iÈ

thls leEEer,

a nyvray .

ching, Exhibics 9, 10, lI, L2, 13

are"åLl documenEs Chat relaEe.Ëo Dan Terr¿. inEent.

They were declaraEions filed Ín Federal CourE. They

shouLd alL be unsealed.

FourEeen I v¡anE Eo unseaL. Thatts a mai[ing

address announcernenE. The Simpson declaraEion in

Federal CourE is t5. ThaE should be unseaLed.

-15 -
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IN Tffi CIRCT.IIT COT.JRT OF COOK COI.JNTY, ITLINOIS

Pn^i 4n
nl

ù

¿t Tn (.í gt-
/
(

(,r

Y. NO. û( L orqt/J
¿ 4^\

DOROTITY BROWN, CLERK OF THE CIRCIIIT COTTRT OF COOK COTINTY, ILLINOIS

ccc-Noo2- I soM- I I /3Ol0O( I 34806s5t

ß^fircch, (r ,l
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CERTIFICATE OF SNRVICE

I, Lori L. Roeser, certify that I caused a true and correct copy of the foregoing to
be served on August 3 1, 2001 by Federal Express upon the following out of state counsel and by
messenger upon the following Chicago counsel:

V/illiam R. Quinlan
James R. Carroll

Quinlan & Crisham, Ltd
30 N. LaSalle Street
29'h Floor
Chicago, II- 60602

Thomas loppolo
Floyd D. Perkins
Assistant Attorney General
Charitable Trusts
100 W. Randolph Street
Chicago,IL 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Dr.
Suite 4800
Chicago, IL 60601

David Novoselsky
Novoselsky Law Offrces
120 North LaSalle
Suite l4oo
Chicago, II- 60602

Scott J. Szala
V/inston & Strawn
35 W. Wacker Drive
Chicago, IL 60601

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
901 15th Street, N.W.
Suite 700
Washington, D.C. 20005

V/illiam P. Schuman
Debra Tucker
McDermott Will & Emery
22T W. Monroe Street
Chicago,IL 60606

Lori L. Roeser

CHI 2258642v1
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LoriL. Roeser

wASHIN-\lro,\j, D.c

WRITER'S DIRECT NtlÌ'tBER
(312) 853-7S6S I roese rlã,si dle r'.co m

August 31, 2001

By Courier

Hon. Timothy C. Evans
Presiding Judge
Circuit Court of Cook County
Law Division
Richard J. Daley Center
Chicago, Illinois 60602

Re:

Dear Judge Evans:

Tucker et al. v. Buntrock et al. No.: 01 L 009112

Please find enclosed a courtesy copy of the Terra Foundotionfor lhe Arts'
Opposition to Plainrffi' "Emergency Motion to Strike Appearance and lo Strike Unauthorized
Pleading. " This motion is set to be heard by you on September 17,2001 at 10:00 a.m.

Sincerely,

WRITER.S E. IIAIL .¡.D DRE.S.S

=K J?4^-1-,*-\

cc: All Counsel of Record

SIDLEY AUSTIN BROW¡" & WOOD IS åN ¡LLINOIS ¡JENERÂL P,{RT¡IERSHIP
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
coItNTY DEPARTMENT, LAW DMSION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et al.,

Plaintiffs, No. 01 L 009112

vs. Judge Timothy C. Evans

DEAN BTINTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

DEFENDA}ITS STEBBINS AND MARSHALL'S MOTION F'OR LEAVE TO FILE
BRIEF JOINING IN TERRA FOTJNDATION F'OR THE ARTS'

OPPOSITION TO PLAINTIFF'S' ''EMERGENCY MOTION TO STRIKE
APPEARANCE AND TO STRIKE TJNAUTHORIZED PLEADING.''

Defendants Theodore Stebbins and Stephanie Pace Marshall hereby move for leave

to file their Brief Joining in Terra Foundation for the Arts' Opposition to Plaintiffs'

"Emergency Motion to Strike Appearance and to Strike Unauthorized Pleading". In

support of their Motion, Defendants Stebbins and Marshall state as follows:

1) On August 23,2001, Plaintifß filed their "Emergency Motion"to Strike Appearance

and to Strike Unauthorized Pleading" ("Plaintiffs' Motion").

2) On August 3 1, 2001, briefs by the Defendants in opposition to Plaintiffs' Motion were

due to be filed.

3) Accordingly, on August 31,2001, Defendant Terra Foundation for the Arts filed its

Opposition to Plaintiffs' "Emergency Motion to Strike Appearance and to Strike

Unauthorized Pleading." Also on August 31, 2001, Defendants Buntrock, Daley,

Gidwitz and Hartman filed their Objections to "Emergency" Motion to Strike

)
)
)
)
)
)
)
)
)
)
)

1
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Appearance and to Strike "Unauthorized" Pleading, (collectively referred to hereinafter

as "Defendants' Oppositions").

4) Defendants Marshall and Stebbins did not file their own opposition to Plaintiffs'

Motion on August 31, 2001 because Defendants Marshall and Stebbins anticipated that

the other Defendants would file an opposition in which Marshall and Stebbins could

join to conserve on the effort and expense of this litigation.

5) The other Defendants' Oppositions have been served on Defendants Stebbins and

Marshall, and Stebbins and Marshall now have had the opportunity to review them.

6) Defendants Stebbins and Marshall agree with, and support, both of the Defendants'

Oppositions.

7) Defendants Stebbins and Marshall move for leave to file their attached Brief Joining in

Terra Foundation for the Arts' Opposition to Plaintiffs' "Emergency Motion to Strike

Appearance and to Strike Unauthorized Pleading."

8) Defendants Stebbins and Marshall also state for the record that they agree with and

fully support Defendants Buntrock, Daley, Gidwitz and Hartma^flis Objections to

"Emergency" Motion to Strike Appearance and to Strike "Unauthorized" Pleading.

WHEREFORE, Defendants Stebbins and Marshall respectfully request this Court

to grant them leave to file their attached Brief Joining in Terra Foundation for the Arts'

cHr99 377E093- r.06088s.001 2
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Opposition to Plaintiffs' "Emergency Motion to Strike Appearance and to Strike

Unauthorized Pleading. "

DATED: September 4,2001 Respectfully submitted,

THEODORE STEBBINS AND
STEPHANIE PACE MARSHALL

One of
By

William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 West Monroe Street
Chicago, Illinois 60606
(3r2) 372-2000
Attorney No. 90539

cHI99 3778093- 1.060885.00 l 2
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IN THE CIRCUIT COURT OF COOK COI.INTY, ILLINOIS
COI.INTY DEPARTMENT, LAW DTVISION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et a1.,

Plaintiffs No. 01 L 009112

vs Judge Timothy C. Evans

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

DEFENDA¡ITS STEBBINS AND MARSHALL'S BRIEF JOINING IN TERRA
FOLTNDATION FOR TIIE ARTSI OPPOSITION TO PLAINTIFFS'

''EMERGENCY MOTION TO STRIKE APPEARANCE AND TO STRIKE
UNAUTHORIZED PLEADING.''

Defendants Theodore Stebbins and Stephanie Pace Marshall, by their attorneys,

hereby submit the following in opposition to Plaintiffs' Emergency Motion to Strike

Appearance and to Strike Unauthorized Pleading:

Defendants Stebbins and Marshall agree with and join in its entirefy the Terra

Foundation of the Arts' Opposition to Plaintiffs' "Emergency Motion to Strike

Appearance and to Strike Unauthorized Pleading. " Defendants Stebbins and Marshall

also agree with, and support, in its entirety Defendants Buntrock, Daley, Gidwitz and

Hartman's Objections to I'Emergency" Motion to Strike Appearance and to Strike

"Unauthorized" Pleading (collectively referred to hereafter as "Defendants'

Oppositions").

)
)
)
)
)
)
)
)
)
)
)

cHI99 37781 I 8-l.060E85.0012
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In addition, as a member of The Terra Foundation for the Arts' ("Foundation")

independent litigation committee ("ILC"), Defendant Stebbins specifically confirms that

the ILC interviewed Sidley in December 2000 and thereafter reconfirmed Sidley &

Austin's role as counsel for the Foundation, as discussed at page 3 of the Foundations'

Opposition. As a member of the ILC, Defendant Stebbins also confirms his position

that Sidley & Austin should continue to represent the Foundation in this litigation, as

this litigation is essentially the same as, and a continuation of, the Buntrock case, with

which Sidley & Austin is intimately familiar as counsel for the Foundation in that case.

For all of the reasons set forth above and in the Defendants' Oppositions,

Defendants Stebbins and Marshall respectfully request that this Court refuse to hear

Plaintiffs' Motion to Strike Appearance and Strike Unauthorized Pleading. In the

alternative, Defendants Stebbins and Marshall request that such motion be denied.

DATED: September 4, 200L Respectfully submitted,

TIMODORE STEBBINS AND
STEPHANIE PACE MARSHALL

By
One of attorneys

William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 West Monroe Street
Chicago, Illinois 60606
(312) 372-2000
Attorney No. 90539

cHI99 37781 l 8-r.0ó0885.0012
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CERTIFICATE OF SERVICE

I, Debra J. Tucker, an attorney on oath, certify that I caused copies of the
foregoing Defendants Stebbins and Marshall's Motion for Leave to File Brief
Joining in Terra Foundation for the Arts' Opposition to Plaintiffs' "Emergency
Motion to Strike Appearance and to Strike Unauthorized Pleading" and
accompanying Brief to be served upon the individuals listed on the attached service list
via regular U.S. Mail postage prepaid or via messenger (as indicated on the service
list) on this 4ù day of September,}OOL.

J. Tucker

cÍil99 37 777 3+ 1.060885.00 I 2
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SERVICE LIST

Paul Hayes Tucker. et al. v. Dean Buntrock. et al.
01 L 9112

VIA MESSENGER
Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau

Chief of Charitable Trusts
100 West Randolph Street
Third Floor
Chicago, Illinois 60601

VIA MESSENGER
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

VIA MESSENGER
David A. Novoselsþ
Novoselsþ Law Offrces
120 North LaSalle Street
Suite 1400
Chicago,Illinois 60602

VIA MESSENGER
William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearbom Street
Chicago, Illinois 60603

VIA MESSENGER
Scott J. Szala
Winston & Strawn
35 West Vy'acker Drive
Chicago, Illinois 60601

WA MESSENGER
William Quinlan
James R. Ca¡roll
Lisa M. Hegedus
Jasmine de la Torre
Quinlan & Crisham, Ltd
30 North LaSalle Street
Suire 2900
Chicago, Illinois 60602

VIA U.S. MAIL
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.W.
Suite 400 -:

Washington, DC. 20036

VIA U.S. MAIL
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
901 l5tl'Süeet, N.W.
Suite 700
Washington, D.C. 20005
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cHr99 3778069- 1.06088s.0012

William P. Schuman

A P artnership Including
P r of e s s i o n al Corp o r ations

227 West Monroe Steet
Chicago, IL 60606-5096

372-372-2000

Facsimile 312-984-2099

William P. Schuman
Attorney at Law
3't2-984-n16

Boston
Chicago
Los Angeles
Miami
Newport Beach

New York
Tallinn Gstonia)
Vilnius (Lithuania)
Washington, D.C.

Associat ed (In dep en d ent ) O ffic es

London
Paris

September 4,2001

BY HAND DELTVERY

Hon. Timothy C. Evans
Circuit Court of Cook County
Law Division
Richa¡d J. Daley Center
50 West Washington Street
Chicago,IL 60602

Re Tucker, et al. v. Buntrock et al.

Case No. 0l L 009112

Dear Judge Evans:

Enclosed is a courtesy copy of Defendants Stebbins and Marshall's Motion for Leave

to File Brief Joining in Tena Foundation for the A¡ts' Opposition to Plaintiffs' "Emergency

Motion to Strike Appearance and to Strike Unauthorized Pleading" and accompanying Brief.

This motion is set to be hea¡d by you on September 17,2001 at 10:00 a.-ih.

Sincerely,

LJ,à(
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IN TIIE CIRCUIT COI.JRT OF COOK COIINTY, ILLINOIS

COT.]NTY DEPARTMENT, LAW DTVISION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et al.,

Plaintiffs No. 01 L 009112

VS Judge Timothy C. Evans

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Defendants

NOTICE OF MOTION

TO: See Attached Service List

PLEASE TAKE NOTICE that on September 17,2001at 10:00 â.ûr., I shall
appear before the Honorable Timothy C. Evans in Room 2005 of the Richard J.'Daley
Center, 50 West Washington Street, Chicago, Illinois and shall then and there present

Defendants Stebbins and Marshall's Motion for Leave to FiIe Brief Joining in
Terra Foundation for the Arts' Opposition to Plaintiffs' "Emergency Motion to
Strike Appearance and to Strike Unauthorized Pleadingr" a copy of which is
attached and hereby served upon you.

DATED: September 4, 2001 Respectfully submitted,

TIIEODORE STEBBINS AND
STEPHANM PACE MARSTIALL

a
!

One of their attorneys

William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 West Mon¡oe Street
Chicago, Illinois 60606
(312) 372-2000
Attorney No. 90539

)
)
)
)

)
)
)
)
)
)

)

By
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IN TIIE CIRCUIT COURT OF COOK COI.INTY, ILLINOIS
COI.INTY DEPARTMENT, LAW DTVISION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et al.,

Plaintiffs, No. 01 L 009112

vs Judge Timothy C, Evans

DEAN BUNTROCK, a Director of the

Terra Foundation for the Arts, et al',

Defendants

DR. STEBBINS' AND DR. MARSHALL'S MOTION
TO EXTEND DATE TO ANSWER OR

TO

Defendants Dr. Theodore Stebbins ("Dr. Stebbins") and Dr. Stephanie Pace

Marshall ("Dr. Marshall"), by their attorneys, hereby move for an order extending the

date for'them to answer or otherwise respond to Plaintiffs' Complaint. In support of

their motion, Dr. Stebbins and Dr. Marshall state as follows:

1. On July 31, 2001, Plaintiffs filed their original Complaint in the Law

Division of the Circuit Court of Cook County. The matter was assigned to Judge

Sheldon Gardner.

Z. Dr. Stebbins and Dr. Marshall were not then served with the Plaintiffs'

original Complaint

3. On August t3, 200I, Plaintiffs filed an emergency Motion for the Entry of

a Temporary Restraining Order and sought leave to file a First Amended Complaint'

)

)
)

)
)

)
)
)

)
)

)

1
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4. On August 17,2001, Defendants filed Motions to Transfer this action to

the Chancery Division of this Court because, among other reasons, the Plaintiffs have

impermissibly filed this equitable action in the Law Division and because this case is

closely related to Buntrock, et. aL v. Terra, et. aI., No. 00 CH 13859 ("the Buntrock

Case"), which is pending in the Chancery Division before Judge Dorothy Kirie Kinnaird.

5. At a hearing on August 13, 2001, Judge Gardner, who was originally

assigned to this case, expressed his opinion that this case should be transferred to Judge

Kinnaird. Judge Gardner entered and continued Plaintiffs' motion for leave to file their

First Amended Complaint, and this matter was transferred to Law Division Chief Judge

Evans for his further consideration and disposition of the Motions to Transfer. A

hearing on these motions is set for September l7 , 2001before Judge Evans'

6. The undersigned counsel filed appearances for Dr. Stebbins and Dr.

Marshall in connection with the above motions. Accordingly, the undersigned agreed to

accept service of process on their behalf, which plaintiffs accomplished on August 28,

2001.

7. Based on the above, it is not yet known in which court Dr. Stebbins and

Dr. Marshall should frle responsive pleadings, and it is not yet clear which pleading they

will be responding to.

8. As a result, Dr. Stebbins and Dr. Marshall seek leave to file their

responsive pleadings within 30 days after this case is assigned to a specific presiding

judge.

cHr99 3780390- I.060885.001 2

1
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WHEREFORE, Defendants Dr. Stebbins and Dr. Marshall respectfully request

that this Court enter an Order extending the date by which their responsive pleadings are

due and permitting Dr. Stebbins and Dr. Marshall 30 days after this case is assigned to a

presiding judge to answer or otherwise respond to Plaintiffs' Complaint'

DATED: September 11, 2001 Respectfu lly submitted,

THEODORE STEBBINS AND
STEPHANIE PACE MARSHALL

By:
One of attorneys

William P. Schuman

Debra J. Tucker
McDermott, Will & EmerY

227 West Monroe Street

Chicago, Illinois 60606
(3r2) 372-2000
Attorney No. 90539

cHI99 3780390- 1.060E85.00 l2
-3-
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CERTIFICATE OF SERVICE

I, Debra J. Tucker, an attorney on oath, certify that I caused copies of the

foregoing Defendants Stebbins' and Marshall's Motion to Extend Date to Answer or
Otherwise Respond to Plaintiffs' Complaint to be served upon the individuals listed on

the attached service list via regular U.S. Mail postage prepaid on this 11ù day of
September,200l.

li,,
i '"*'1¡,''r'

a J. Tucker

c]Ht99 3777 7 34-1.060885.00 I 2 16di-004020



Floyd D. Perkins
Thomas IoPPolo

Jeffrey Gray
Therese Harris
Assistant Attorney General & Bureau

Chief of Charitable Trusts

100 West RandolPh Street

Third Floor
Chicago, Illinois 60601

Robert P. Cummins

Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

David A. Novoselsþ
Novoselsþ Law Offices

120 North LaSalle Street

Suite 1400

Chicago, Illinois 60602

William F. Conlon
Stephen C. Carlson

Susan A. Stone

Lori L. Roeser

Sidley Austin Brown & Wood

10 South Dearborn Street

Chicago, Illinois 60603

SERVICE LIST

PauI Hayes Tucker, et aI. v. Dean Buntrock, et al'
OLL9TL2

Scott J. Szala

Winston & Strawn

35 West Wacker Drive
Chicago, Illinois 60601

William Quinlan
James R. Carroll
Lisa M. Hegedus

Jasmine de la Torre

Quinlan & Crisham, Ltd.
30 North LaSalle Street

suite 2900
Chicago, Illinois 60602

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W.
Suite 400

Washington, DC. 20036

Leonard Garment

Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson

& Hand
901 15'h Street, N.V/.
Suite 700

Washington, D.C. 20005

cHr99 3769460-1.060885.001 2 16di-004021
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rN Trm CIRCUIT COURT OF COOK COLINTY, ILLINOIS
coLNTY DEPARTMENT, LA\ry DIVISION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et al.,

Plaintiffs

vs

DEAN BUNTROCK, a Diiector of the

Terra Foundation for the Arts, et al.,

No. 01 L'049112

Judge TimothyiC. Evans

)

)
)
)

)

)
)
)
)

)

)

a-: d l'ì

:. ) Lo

.G
. ; -Ì-;

' ' -'.. (.t)
r,':: .:

'. r LJ\
::; (f)

- 
i ',r.:1

Defendants

TO: See Attachèd Service'List' *sts
PLEASE TAKE NOTICE that on'septembei i-ì , 200L at ?|zO a.m., I

shall appear before the Honoralle Trmothy Ç .Evans¡-n 
R9om 

109t:|.tþe 
Ric-hgd J

Daley'Center, 50 West Washington Street, Chicago, Illinois and'shall then and there

presentl)efendants Stebbin¡land Marsla-ll's Motion t^o Extend Date.to Answer or
^Oth..roir"'Respond 

to Plaintiffs' 'Complaint, a copy of which is attached and hereby

served upon you. 
:

DATED: September 11, 2001 Respectfully submitted,

THEODORE STEBBINS AND
STEPHANIE PACE MARSHALL

One of attorneys

William P. Schuman

Debra J. Tucker
McDermott, Will & Emery
227 WestMonroe Street

Chicago; Illinois 60606
(312) 372-2000
Attorney No. 90539

By
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKE& a Director of the Terra
Foundation for the Arts, JIIDITH TERRA, a

Director of the Terra Foundation for the A¡ts, and
AIAN K. SIMPSON, a Director of the Terra
Foundation for the A¡ts,

Plaintiffs,

No. 0l L 009112

DEAN B{-INTROCK, a Director of the Terra
Foundation for the Arts, RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,
MARGARET DALEY, a Director of the Terra
Foundation for the Arts, ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts,
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts,
TFIEODORE STEBBINS, a Director of the Terra
Foundation for the Arts, TFIE TERRA
FOUNDATION FOR TI{E ARTS, an Illinois
Not-For-Profit Corporation, JAMES E. RYAN,
Attorney General of lllinois, FLOYD D. PERKINS,
Assistant lllinois Attorney General,

Judge Timothy C. Evans

Defendants

THE TERRA FOUNDATION'S MOTION FOR
EXTENSION OF TIME TO ANSWER OR

OTHERWISE RESPOND TO PLAINTIFFS' COMPLAINT

The Tena Foundation for the Arts (the "Foundation") hereby moves for an

extension of time to answer or otherwise respond to Plaintiffs' Complaint. In support of its

motion, the Foundation states as follows:

l. On July 31, 2001, Plaintiffs Paul Hayes Tucker, Judith Terra and Alan K.

Simpson frled their original complaint in the Law Division of the Circuit Court of Cook County

The matter was assigned to Judge Sheldon Gardner

)

)

)

)
)
)
)
)

)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
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2. To the best of its knowledge, the Foundation was never served with the

Plaintiffs' original complaint.

3. On August 13, 2001, Plaintiffs frled an Emergency Motion for the Entry of

a Temporary Restraining Order and sought leave to file a First Amended Complaint. After

expressing an opinion that this matter should be transferred to Judge Dorothy Kirie Kinnaird,

who is currently presiding over a related case, (Buntrock, et al. v. Terra, et al., No. 00 CH

13859), Judge Gardner entered and continued Plaintiffs' motion for leave to file their First

Amended Complaint.

4. This matter was thereafter assigned to Judge Evans for consideration as to

what the appropriate venue is for the case.

5. Accordingly, this case is not actually pending in front of any particular

judge

6. At this point it is unclear when the Foundation must respond to Plaintiffs'

Complaint.

\ryHEREFORE, the Foundation respectfully requests that this Court enter an

Order that the Foundation shall have 30 days after this case is assigned to a judge to answer or

otherwise respond to Plaintiffs' complaint.

Respectfu lly submitted,

( /' t': --ll/ I')\>4i_r. J \¿ c Á l-¿-
One of the Attorneys for Defendant
The Tena Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser

2
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Sidley Austin Brown & Wood
Bank One Plaza
l0 S. Dearborn Street
Chicago, Illinois 60603
Firm No.: 38315
Telephone: (3 l2) 853-7000

J
CHI 1252643v1 August22. 2001 (02:50pm)
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CERTIFICA OF sERVICE

I, Lori L. Roeser, certit/ that I caused atrue and correct copy of the foregoing to
be served on September 12,2001 by United States mail uponthe following counsel:

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd.
30 N. LaSalle Street
29ú Floor
Chicago, IL 60602

Thomas toppolo
Floyd D. Perkins
Assistant Attorney General
Charitable Trusts
100 W. Randolph Street
Chicago, IL 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Dr.
Suite 4800
Chicago, IL 60601

David Novoselsky
Novoselsky Law Ofïices
120 North LaSalle
Suite 1+00
Chicago, IL 60602

Scott J. Szala
Winston & Strawn
35 W. Wacker Drive
Chicago, IL 60601

K Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
l6l5 M Street, N.W.
Suite 400
WashinSon, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
901 l5th Street, N.W.
Suite 700
Washington, D.C. 20005

William P. Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street
Chicago, IL 60606

l'\t,/ / \-

Vt--'. C< lzt,¿ i-. =--
Lon L. Roeser

CHI ll58Éllvl
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LA\ry DIVISION

PAUL HAYES TUCKER, a Director of the

Tena Foundation for the Arts; JUDITH TERRA,
a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs, No. 01 L 009112

DEAN BLINTROCK, a Director of the Terra
Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation
for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOUNDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation; JAMES E.

RYAN, Attomey General of lllinois; FLOYD D.
PERKINS, Assistant I llinois Attorney General ;

WINSTON & STRAWN, an lllinois Partnership;
and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants.

OPPOSITION TO PLAINTIFF'S MOTION F'OR SUBSTITUTION
OF JUDGE AS A MATTER OF RIGHT

Defendants Dean L. Buntrock, Margaret Daley, Ronald Gidwitz and Arthur Hartman, by and

through their attomeys, Quinlan & Canoll, Ltd., and Theodore Stebbins and Stephanie Pace
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Marshall, by and through their attorneys, McDermott Will & Emery, hereby state as follows in

opposition to plaintiff Judith Terra's motion for substitution ofjudge as a matter of right:

INTRODUCTION

Under well-established lllinois law, plaintiff Judith Terra's motion for substitution ofjudge

"as a matter of right" constitutes improper forum shopping and an abuse of process. Plaintiff s

motion violates section 2-1001(a)(2) of the Illinois Code of Civil Procedure, as well as the

September 17 ,2001 order entered by Judge Mulhem that specifically transfened this matter - Tena

II - to the Chief Judge of the Chancery Division for reassignment to this Court based on its clear

relatedness to Tena L

Terra // is simply an attempt to challenge the consent judgment and order ("consent

judgment") entered by this Court inTerra L This Court expressly retained jurisdiction to enforce

that consent judgment. Thus, Terra 1/ is clearly the same case as Terra I and Terra // is a separate

action in its physical form only. As discussed below, section 2-1001(a)(2) has no application here

By its terms, section 1001(aX2) requires that the judge to whom such a motion is presented has not

ruled on "any substantial issue in the case." It cannot be reasonably disputed that this Court has

previously ruled on most of the issues of Tets 1| namely, the alleged coercion of the Attorney

General and the validity ofthe consent judgment. Illinois law does not permit a substitution ofjudge

when a court has ruled on a substantial issue, even if that ruling occurred in a related case.

Accordingly, plaintiff s reliance on section 2-1001(a)(2) is improper.

Moreover, on September 17 ,2001, the Acting Presiding Judge of the Law Division (Judge

Mulhern), transferred this matter to the Chief Judge of the Chancery Division for reassignment to

this Court. In so doing, Judge Mulhern expressly found that Terra 11 was, at a minimum, so

Doc: I 82982
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intertwined and related to Terua l,thatthis Court was the appropriate forum to hear Terra IL A copy

of the September 17,2001order is attached hereto as Exhibit A. Plaintiff s motion seeks to render

Judge Mulhern's order meaningless and section 2-1001(a)(2) cannot be used as the vehicle for

plaintiff s tactics.

Put simply, plaintiff s motion is yet another example of the clear forum shopping that

prompted the commencement of Terra IL Section 2-1001(a)(2) does not allow such improper

tactics. Indeed, section 2- 1001(a)(2) is intended to be used when a particular judge has not ruled on

an issue in a case or otherwise given a movant the opportunity to test the waters as to the court's

reaction to his or her claim. Here, this Court has ruled on most of the ultimate issues of Terra II.

Unhappy with that ruling, plaintiff appealed Terra /- though, at the same time, claiming not to be

bound by Terra 1- and filed a new action in the Law Division. That new action - as evidenced

by plaintiffls petition for fees and expenses - is directly based on Terra l and the counterclaims

plaintiff attempted to raise in that case on an untimely basis. Since Terra 11was filed, plaintiff has

been unable to find any court that has found it to be separate from Terra 1. To the contrary, Judge

Gardner and then Judge Mulhern, Acting Presiding Judge of the Law Division, found that Terra II

was the same case as Terra I, or at least so related, that Terca 1/ should be reassigned to this Court.

Plaintiff s motion for substitution of judge is wholly improper and illustrates plaintiff s effort to

obtain review of Tena Iby acourt of coordinate jurisdiction. For these reasons, plaintiffls motion

should be denied.
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ARGUMENT

I. Section 2-1001(a)(2) Is Not Applicable To Terra II.

Contrary to the requirements of section 2-1001(a)(2), Terua 1/ is not a new and separate

action on which this Court has not issued any ruling on "any substantial issue in the case." 735

ILCS 5/2-1001(a)(2)(ii). Indeed, most, if not all of the allegations of Terra II are based on the

consent judgment entered by this Court inTena /.' Specifically,Terra II againalleges coercion on

the part of the Attorney General issue which was considered and rejected by this Court on

several occasions, as well as rejected by the United States District Court for the Northern District

of lllinois. Rulings are considered "substantial" when they are directly related to the merits of the

case or otherwise allow a movant to test the water's as to ajudge's reaction to its claims. Bonnie

Owen Realty, Inc. v. Cincinnati Ins. Co., 283 lll. App. 3d 812,670 N.E.2d 1182 (5th Dist. 1996);

Paschen Controctors, Inc. v. Illinois State Toll Highway Authority,225Ill. App. 3d 930, 590 N.E.2d

539 (2d Dist. 1992); Estate of Roselli, T0 lll. App. 3d 116, 388 N.E.2d 87 (1st Dist. 1979). This

Court's rulings in Terra l directly relate to the merits of Terra 1L Thus, this Court has clearly ruled

on substantial issues in this case and section 2-1001(a)(2) is not applicable.

I In fact, the Complaint is replete with allegations regarding Terca L Plaintiffs'
Complaint inTerra /1is attached hereto as Exhibit B. See Exhibit B, T33, complaining of the

frling of Terra 1by Gidwitzand Buntrock;'1J35, complaining of the Attorney General's complaint
filed in Terra I;137, complaining of the Attorney General's interventioninTerca ¡; I 38
(same); fl 39, complaining of a motion filed in Terra I; I 40, complaining of other motions filed
in Terra I; I 42, complaining of the mediation process in Terra I; \ 43 , complaining of Assistant
Attomey General Perkins' actions during the mediation process in Teruq /; flfl 48-53,
complaining of actions relating to Dr. Stebbins' involvement inTerca 1; !J!f 55.58 complaining of
actions relating to Dr. Marshall's involvementinTerua 1; TT 59-74, complaining of the

settlement secured in Terra I. See a/so Exhibit B, p. 25, Count I, Prayer for Relief, seeking "[a]
declaration that the settlement lin Terra { is unlawful..." (Emphasis added.)
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Plaintiffls motion seemingly suggests that the mere act of filing a new action is sufficient to

entitle one to seek a substitution ofjudge as a matter of right. Such "reasoning" flies in the face of

section 2-1001(aX2) which expressly requires that such a motion be raised prior to a court's ruling

on a substantial issue. Terra II is a separate action only in its physical form. Thus, Terra II -
despite its separate matter number - is a part of Teruø L

Illinois law clearly recognizes that a court's ruling in one matter may constitute a ruling on

a substantial issue in another matter when the two matters, as here, are related and differ only in the

case number. See Marshall Sav. & Loan Ass'nv. Henson,78lll. App. 2d 14,222 N.E.2d 255 (1st

Dist. I 966); Village of l4tilsonville v. SCA Services, Inc., 77 IIl. App. 3d 618, 396 N.E.2d 552 (4th

Dist. 1979); see also Alcantar by Alcantar v. Peoples Gas Light and Coke Co.,288lll. App. 3d 644,

68 1 N.E.2d 993. In Marshall,z the court affirmed the denial of a petition for substitution of judge

because it was raised after the court ruled on a substantial issue in another related matter. In

Marshall, there were three separately filed actions that the court found to be interrelated legal

disputes involving the same issues and parties . Marshall, 78 lll. App. 2d at 19-20, 222 N.E.2d at

257-58. The court noted that Marshall - similar to Terra.ll- was unique in that the substantive

rulings occurred in separate proceedings, as opposed to the typical situation where the substantive

issue and request for a substitution ofjudge occur in the same proceeding. /d. Further, as here, the

2 The court in Marshall Sav. & Loan Ass'n v. Henson,78 IIl. App. 2d 14,222 N.E.2d
255 (l st Dist. 1966), addressed a motion for substitution of judge raised under the predecessor

version of section 2-1001. The petition sought a change of venue based on the alleged prejudice
of the trial court judge. Although the petition in Marshall, unlike plaintiff s motion here, alleged
prejudice by the judge, the law required, as it does today with regard to substitutions as a matter

of right, that it be filed prior to a ruling on a substantive issue. Thus, the reasoning of Marshall
is certainly relevant.
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separateactionsinMarshallwereallpendingbeforethesamejudge. Id. Significantly,inMarshall,

the court noted that "except for different court numbers," the cases were an "integrated series of legal

disputes involving generally the same parties and issues." Id. at20,222 N.E.2d at258. The court

affirmed the denial of the motion for substitution because the judge had ruled on substantial issues

in two of the related actions even though there had been no rulings issued in the third action where

the motion was sought. Id. As in Marshall, the motion for substitution ofjudge should be denied

because Teta I and Teruo 1/ - despite separate court numbers - is an integrated legal dispute

involving generally the same parties and issues.

In addition, Village of lftilsonville v. SCA Services, Inc.,77lll. App. 3d 618, 396 N.E.2d 552

(4th Dist. 1979), supports the denial of plaintiffls motion, notwithstanding that this Court has not

issued a ruling under the Terra II case number. In I4/ilsonville, the court affirmed the denial of a

motion for substitution ofjudge in one action based on rulings issued by the judge in a related case

ll'ilsonville involved two separate actions that were eventually consolidated. I4tilsonville,TT Ill.

App. 3d at62l, 396 N.E.2d at 554. The court affirmed the denial a motion for substitution ofjudge

in one of the actions because the judge had already issued rulings on substantial issues in the other

related case. Id. at 639,396 N.E.2d at 566. The court noted that although the judge had issued a

ruling on an ex parte matter, as a result of its ex parte nature, the defendant had no notice of that

ruling prior to seeking the substitution. Thus, as far as the defendant was concerned, the j udge had

not issued any rulings on substantial issues in that action. Nevertheless, because the judge issued

rulings on substantial issues in the other action, the motion for substitution ofjudge in the related

action was deemed properly denied. Likewise, regardless of the fact that this Court has not yet

issued a ruling under the Terua 11 case number, this Court's rulings in Terra 1 constitute rulings on
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substantial issues of Terra 11so that plaintifPs motion for substitution ofjudge as a matter of right

is improper

Further, Terra 11is seeking relief from this Court's consentjudgment entered inTerra I. In

essence, Terra II is a post-judgment motion under section 2-1401. 735 ILCS 512-1401. Pursuant

to section 2-1401, in order to obtain relief from this Court's order, "[t]he petition must be filed in

the same proceeding in which the order orjudgment was entered but is not a continuation thereof."

735 ILCS 512-1401(b). Therefore, a motion for substitution of judge would not be appropriate

because the relief sought in Terra 11must be brought before this Court.

If more were needed, under the circumstances, even plaintiff cannot reasonably dispute that

Terca // is not a "new" or "separate" action. Incredibly, plaintiff has sought attorneys' fees and

expenses from this Court (and in Terua.f for the preparation and filing of the complaint inTerra IL

See, e.g., Petition for Fees and Expenses submitted by Cummins & Cronin, LLC. Accordingly,

plaintiff has essentially admitted that Teruq 11is not a new action and its motion for substitution is

without merit.

Terua /1 is not a new action at all and simply requires this Court to vacate the consent

judgment of Terra /. A motion for substitution of judge is improper when it is presented after a

judge has ruled on substantial issues. See 735ILCS 5/2-1001(aX2Xii). This Court has rendered

numerous rulings on substantial issues raised inTerra II andthus, plaintiff s motion for substitution

ofjudge should be denied.

il. Plaintiff s Motion Violates Judge Mulhern's Order Of September 17,2001.

On September 17, 2001, the Acting Presiding Judge of the Law Division ordered that this

matter be transferred to the Chief Judge of the Chancery Division for reassignment to this Court,
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pursuant to General Orders I .3(c),(d) and I .2. See Exhibit A. In so doing, Judge Mulhern found that

Terra 1/was so related to Teta Ithat it would be transferred to this Court for all furtherproceedings.

Plaintiff s motion should be denied because it not only violates Judge Mulhern's order but, in fact,

would render that order, as well as General Orders 1.2 and 1.3 virtually meaningless

General Orders 1.2 and 1.3, that authorized Judge Mulhern to transfer Terra II for

reassignment to this Court, exist to prevent the very forum shopping that plaintiff has engaged in.

There has already been a determination that Terra 11 is related fo Terro I and based on that

relatedness, this Court was deemed the appropriate forum îor Terra IL See e.g. Alcantar, 288 lll.

App. 3d. at 648-49,681 N.E.2d at996 (denying motion for substitution ofjudge as a matter of right

raised with regard to motion for sanctions because request for sanctions was directly related to issues

ofunderlyingcase). TheorderofSeptemberlT,200lclearlyrecognizesthatthisCourthas,infact,

ruled on substantial issues raised in Teta I. Indeed, the fact that this Court has ruled on such

substantial issues was the basis for the order to transfer this matter for reassignment to this Court.

Finally, if this Court were to grant plaintiff s motion, General Order 1.3 would be read out

of existence. The purpose of these rules is to further judicial economy and minimize the risk of

inconsistent judgments. Under plaintiff s theory, a party could totally avoid the effect of rulings by

the Presiding Judge of the Law Division, by simply filing a motion for a substitution ofjudge. Thus,

General Order 1.3 would be, for all practical purposes, meaningless. Plaintiffls motion is an

improper attempt to thwart the order of September 17,2001 and General Order 1.3, and should be

denied accordingly.

ilI. Section 2-1001(a)(2)(ii) May Not Be Used To Further Plaintiff s Judge Shopping.

Section 2-1001(aX2Xii) expressly limits its application to situations where a judge has not
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ruled on any issue. This rule is intended to prevent a litigant's attempt to'Judge shop" based on a

judge's prior rulings. ,See Marriage of Passiales,l44Ill. App. 3d 629,494 N.E.2d 541 (lst Dist.

1984); Bonnie Owen Realty, Inc. v. Cincinnati Ins. Co., 283 lll. App. 3d 812 (sth Dist. 1996).

Litigants must not be permitted to 'Judge shop" after leaming that a judge may be unfavorably

disposed toward his or her cause. In re Marriage of Kozloff, l0l lll. 2d 526, 530-31,463 N.E.2d

7lg,72l (198a); Alcantar,288 Ill. App. 3d aÍ.648,68i N.E.2d af 996. Indeed, even when a court

has not ruled on a substantial issue - which this Court has clearly done - a motion for substitution

may be denied if a movant has had the opportunity to test the waters and form an opinion as to the

court's reaction to his claim . In re Marriage of Petersen, 319lll. App. 3d 325,338,744N.8.2d877,

887 (lst Dist. 2001). Plaintiffs motion exemplifies the very judge shopping that section 2-

I 00 1 (aX2Xii) prohibits.

The record is replete with examples of plaintiffls judge shopping. Plaintiff has sought to

challenge Terra 1in the United States District Court, the Illinois Appellate Court, First District, and

in the Circuit Court of Cook County. Plaintiff s efforts continue in hopes of finding a court - even

a court of coordinate jurisdiction - to review the consent judgment entered by this Court.3 Terra

II is a continuation of Terua.L Section 2-1001(aX2Xii) does not support the forum shopping the

plaintiff s motion is predicated on. To the contrary, section 2- I 00 I (a)(2) is a safeguard against such

forum shopping and plaintiff s motion should be denied.

3 Plaintiff s concurrent effort to seek review of this Court's order has necessarily required
plaintiff to take conflicting positions. On one hand, plaintiff has maintained that the consent
judgment entered by this Court has no effect on plaintiff, yet plaintiffls entire appeal is based on
that decree. Notably, the bona fide basis of plaintiff s appeal is questionable as plaintiff has

failed to f,rle a docketing statement with the appellate court on September 5, 2001, as required by
Supreme Court Rule 312, or to pay the fees necessary to pursue its appeal.
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CONCLUSION

WHEREFORE, based on the foregoing reasons, Defendants Buntrock, Gidwitz, Daley,

Hartman, Stebbins, and Marshall respectfully request that this Court deny plaintiff Terra's motion

for substitution ofjudge as a matter of right, and order all other relief that this Court deems fair and

.¡ust.

Dated: September 19, 2001 Respectfu lly Submitted,

DEAN L. BLTNTROCK, MARGARET DALEY,
RONALD GIDWITZ and ARTHUR HARTMAN

By
One of Their Attorneys

William R. Quinlan
James R. Canoll
Lisa M. Hegedus

Quinlan & Canoll, Ltd.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2) 263-0e00
Firm No. 38600

Counsel For:
Theodore Stebbins and Stephanie Pace Marshall
William P. Schuman
Debra Tucker
MCDERMOTT WILL & EMERY
227 West Monroe Street

Chicago, IL 60606
(3r2) 372-2000
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOTS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, JUDITH
TERRA, a Director of the Terra
Foundation for the Arts, nnd ALAN I(.
SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintiffs,

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts, RONALD
GID\ryITZ, a Director of the Terra
Foundation for the Arts, MARGARET
DALEY, a Director of the Terra
Foundation for the Arts, ARTHUR
HARTMAN' a Director of the Terra
Foundation tbr the Arts, STEPHANIE
PACE MARSHALL, a Director of the
Terra Foundation fbr the Arfs,
THEODORE STEBBINS, a Director of the
Terra Foundation for the Arts, THE
TERRA FOTJNDATION FOR TÍTE ARTS,
an Illinois Not-F or-Profit Corporation,
JAMES E. RYAN, Attorney General of
Illinois, FLOYD. D. PERKINS, Assistant
Iltinois Attorney General,
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Defendants.

COMPLAINT AT LAW

Plaintiffs Paul Hayes Tucker, Judith Ten'a and Alan I(. Simpson complain of the

Defendants Dean Buntrock and Ronald Gidwitz, James E. Ryan, Floyci D. Perlcins.

Margaret Daley, Arthur Hartman, Stephanie Pace Marshali, Theodore Stelrbins, ancl tilc

Telra Foundation f'ol the fu1s ("Fottndatiou") as follows:
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Preliminary Statement

1. Tluough tlús action, Plaùrtiffs Paul Hayes Tucker, Judith Tena and Alan I(.

Simpson seek to vindicate both the mission of the Foundation and the intent of its

foturcler Daniel J. Terra. The plaintiffs complain that certain clirectors of the Fourclatiorr

are ineconcilably contlicted and have willfully and wantonly breached their {iducian,

obligations by pnlsuing a course of action antithetical to the best in{erests of thcr

Foundation and inconsisterf with both the purpose of the Foundation and tlle clearl¡,

expressed intentions of its founder. These breaches of fiduciary duty were aided by - ancl

even inc{uced by - the iliegal conduct of the Illiuois Attorney General and his assistant.

Indeed, as we set out nrore fully below, the improviderit conduct of the Attorney General

not only induced breaches of fiduciary duty but constitutes an unlawful deprivation of the

Foundation's property without due process of law and zur turlawful deprivation of the

Foundation's rights to freedom of speech. The Foundation's interests have been further

cornpromised by the conJlicted. interests of several Dilectors ancl various counsel who

purported to, bnt did not, r'epresent and cormsel the Foundation fì'ee of improper inflnence

2. The plaintiffs irave been unlawfuliy denied the opportunity to bring these ciairns

in other litigation. As a result, this case is filed to secure relief - a deciaratory juclgmenr.

injurctive relief and darnages - in order to halt the perversion of the Fonndatíon's

míssion which has been the direct result of the defendants' conduct.

Nature of the Case

3. On June 29,2001, the Board of Directols of the Terra Foundation for the Arts, by

a conflícted majority, voted to accept a settlement of this litigation tirat wor-rld chain thc

Founclation to Chicago for 50 years and install a rnajor-ity of lllinois residents on its

)
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Boald. As the disselting board mernbers stated befote the r¡ote, this acquiescence to the

exh.aordinar-y intrusions by the State of Illinois into the Foundation's affairs was ul.lru

vire¡, a¡d an utter abclication of the Boarci's fiduciary lesponsibilities. \'et six boarcj

members, sol¡e rvith personal conflicts, tlolte acting in the best iuterests of' thc

Foupdatio¡, chose to vote in favor of a proposal tirat-if allowed to stancl-rryill do

violelce to the clear vision of au Amedcan philanthropist altd set a chilling precedent flrr

all not-for-profit cotporatious.

4. The Foundation's existing bylaws, wlitten under the directiou of the f'ounder

Daniel .1. Terra, elìcourage the wolld-wide dissemination of its art auct the altistic

accornplisiulents of funerican aftists. Yet six Boarci members voted to irnpose parochial

¡ew rules that would prevent the Foundation from moving acl'oss state bouudalies.

preclude it fi'om displaying its collection permanerfly outside Chicago, force it to

r.elilquish conh.ol of its assets to auother Chicago-based museurn, and pack its board with

pative sols instead of seelcing out tire finest at't experts worldwide. Noue of these

restrictions were ever envisioued by Ml. Terra; indeed, they are antithetical to tlr,:'

Foundation's charter and its forurder's demonstrated intentions.

5. Eælier litigation and a rnediation process compromised by conflicts of interest

became a vehicle for a power grab by the Attorney General of the State of Illinois allcl

Assistalt Atto¡¡ey General Floyd D. Perlcins, who is chalged with enforcing tire State's

ciraritable institr.rtion laws. Tluough threats of investigation and legal action-including

the thr-eat of suing pivotal board members - Perkins iras used his official powers to

compromise and conflict certain members of the Foundation's Boatcl of Directols such

that tire Forurdation's riglrt of self-governarÌce, its right to control its own assets. ancl its

J
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right to freedom of speech have been effectively nullified. The Attorney General's

concluct has unlawfully interfered with the conduct of the Foundation, a private not-fbr'-

prof,rt corpolatiou, tiuor"rgir a pattern of hal'assment, tlueats and acts of intinriclation r-uldcr'

color of law, wliich has cleplived and threatens frudrer to cleprirre Plaintifï's of. (l) tlreir

freedon of speech, in violation of the First Amendlnent; (2) their property u'ithout ciue

process of law, in violation of the Fourteenth Amendment; ancl (3) riglrts under the

conunerce and contl'acts clauses of the Constiflition. Tluough this unlawful concttrct. N4r'.

Perkins has also induced certain Board lnernbers to violate their fiducialy cluties to thcr

Foundation.

6. In approving a tainted rnediatiorl process, a conflicted a majolity of the Board oi'

Directors of the Forurclatiou have violated their fiduciar-y duties to the Foundation ancj

causecl the Foundation to act ultra vires. Despite ineconcilable conflicts of interest ancl

their consequent disqualification, directors Stephanie Pace Malshali ancl Theodore

Stel¡bins have acted against the interest of the Foundations. By taking actiorr

incompatible with the Fourdation's chæter and wasting valuable assets and oppoftunities

for the Foundation to cæry out its rnission, the Boæd members who alrproved the

proposed settlement violated duties of obedience to tire Founclation's pnr-pose zurd best

interests,

Parties

7. The Terra Foundation for the Arts is a not-for-profit coliroration establisited in

1978 by Ambassador Daniei J. Terra. The Foundation, pursuant to its Articles ot

Incor-polation and By-Laws, oversees the $i75 million Tetta Coliection of Amelican Art

ancl roLrghly $250 million in other assets.
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8. Paul Hai,ss Tucker is Chailman of the Board of Directors and President of tìre

Foundation. He is a chaired plofessor of alt history at the University of Massachusetts

Bostou and a resident of Massachusetts.

9. Alan I( Simpson is a Director of the Foundation, a fomrer United States Senator

and retired Director of the institute of Politics at Harvarcl University's JoÌrn F. I(eruredv

Schooi of Government, ancl a resident of Wyoming. Senator Simpson also serves ls

Chairman of the Board of Trustees of the Buffalo Bill l{istorical Center in Coclr,.

Wyoming, which lnaintains assets vaiued in excess of $350 million.

10. Judith Terra is Vice Chairman of the Board of Directols and Vice President of the

Foundation. Mr. Teua's wiclow, and a resident of Washington¡ D.C.

11. Dr'. Stephanie Pace Malshall is the Foundation's Secletary and Treasurer ancl

chairman of its finauce and strategic planning committees. Sire is president of the Illinois

Mathematics and Science Academy, and a resident of Illinois.

12. Dr'. Theoclole O. Stebbins is a Dilector of the Foundation and Chaiulan ol the

collections cornmittee. I{e currentiy serr/es as curator of American alt at the Fogg

Musetul at Harvard Univelsity and resides in Massachusetts.

13. Malgaret Daley is a Director of the Foundation and Chairman of its eciucation

committee. She is a residerf of illinois.

14. Dean Buntroclc is a Director of the Founclation and an at-large member of its;

Executive Cornmittee. He is a resident of lllinois.

15. Ronald Gidwitz is a Director of the Foundation and an at-large rnember of its

Executive Cornmittee. He is a resident of lllinois.

16. James E. R1,¡1is the Attorney General of lllinois,
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17 . Floycl D. Perkins is Assistant Attorney General, Buleau o1'Charitable Trusts ancl

Solicitations

The History of the Terra Foundation

18. Daniel .1. Tena (1911 -1996) was a scientist, businessman, and zur al't lover. Borrr

and educated in Philadelphia and a glacluate of Pennsylvania State Univelsity. Mr. Ternr

maintained residences in Chicago and Wasirington, D.C. President Ronalcl Reagan. u,lto

appointed Mr. Terra Ambassaclor-at-large fol Cultural Affairs, laucled his achievenenls

in pronroting education in American aft nationally anct internationally. Mr. Terta's

collection includes hundreds of important American paintings and other worlcs s¡ramring

the period fi'om i750 to 1950. Arnong the artists represented are John Singleton Cople¡,.

Thomas Cole, Frederic Edwin Church, George Caleb Bingham, Winslow lJomer, James

Whistler, Joln Singer Sargent, Edwald Hopper, and Georgia O'I(eefe.

19. In 1978, Mr, Terra formed the Foundation to hold his collectiou and enhzurce

public appreciation of the arts in the broaclest sense, without any geographic limitatiori,

Its purposes, according to its original A,rticles of Incorporation, were

to folm, preserve, and exhibit collections of paintillgs expand the
artistic horizons of a growing art public tluough such activities which will
include lectures, symposia, talks, demonstrations, films, and related
educational programs designed to fuither these purposes; establish,
concluct, operate, ald maintain a school of instrr.rction ancl any and all
ar-tistic and tecluúcal eclucational fìne arts courses.

Articles of Incorporation (as filecl Dec. i3, 1978).
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20. The Founclatiolr, with Mr, Terra as President and Chairtnau of the Boat'cl.

establishecl a nluseum in Evanston, Illinois, in 1980. In 1987, Mr. Teua decided to rìlove

the museum to Chicago where, he hoped, it would receive a wider audieuce ancl

appreciation. He created a rnultimillion dollar rrruseunl faciiity on Nol'th Michignrr

Avenue now wordr well over $30 million. Bolstered by a belief that Anericau cultttt'¡l

clevelopment and art was underappreciated abroad, in 1992 Mr. Telra fotulded the lr4usic'

cl'Art Auréricain in Giverny, France, the rural home of Claude Mouet. l{e movecl a

substantial portion of his collection there every year frorn April to October. Mr. Terra

insisted that the Amelican painters, whom he honored in tire ltluseum., offered somethiug

new to the intemational art scene and provided a way to celebrate the cultulal connectioll

between U.S. and European ar1. Today, the Fourdation owus substantial ¡rroperty in thc

Village of Givemy.

21. By the I990s, Mr. Terra became concerned that Iús collection was

underappreciated in Chicago. At an April 25,1990, amual meeting of tire Boald of the

Tena Museum of American Ar1, N{-r'. Terra expressed dismay over low atteuclance at tht:

Chicago museuln. Given his massive investment in the Noúh Michigan Aveuue pl'opert\/

and only aloturd 60,000 visitors per year, Mr. Terra calculatect that he was s¡rencling morc

than $5,000 per visitor. Mr. Terra conficled his concelns to tiie¡rds aucl future Boatcl

members, such as Senator Alan Sirnpson, and activeiy investigated relocating his alt

collection.

22. By 1994, Mr. Terrabegan concrete steps to move his coliection. On Augr-rst 2ó.

1994, Mr. Terra caused the Founclation to adopt certain chauges to its Alticles oL

Incorpolation, allowiug the Forurclation to:
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Build, erect, maintain, equip, ltlallage, lease, and operate trtuseuus aud

sclrools, both in the United States and alsroad, and all components deemecl

advisable or necessily to provide space for these activities aucl

exlúbitions.

Articles of Incorpotation (Aug. 26, 1994) (emphasis adcled). Mr. Teua reiterated ttr

others, including Senator Simpson anct his long-time friencl Peter Solrl]ssol1 of thc:

University of the Alts in Philadelpliia, tiiat he rvauted his att to achieve the bloadesr

possible impact on the public.

23. Between 1991 and 1993, Mr. Terra negotiated with the Corcoran Gallery in

Washington, D.C., and the Writney Museum in New York City to form a strategic:

alliance tliat would pool the Foundation's collection with those of the trther ttvcr

institutions and ltlove the ernphasis of the Foundatiou's work fi'onr Chicago {rt

Washington. Discussions broke down over issues relating to the Whitney Museutu's

control over the collection.

24. Between 1993 and 1995, Mr. Terra conducted negotiatious with two Phiiadelphia

institr.rtions, the Perursylvania Academy of Fine Arts and the Universit¡, o¡ the Alts;.

conceming relocation of the collection fi'onr Ciricago to Philadelphia. A deal with thc

former institution broke down wiren Mr. Terra sought to retain ownership and contlol

over his collection; a preliminary agreement with the lattel institution was signed, l:ut not

finaiized.

25- I¡ 1996, the iast yeæ of his life, Mr. Ter-ra focused intently on Washiugton. D.C'..

where he then resicled. He expressed to many colleagues a desire to tnove tlie lrounctatiorl

to Washington. In ear-ly 1996, Mr. Terra hired a real estate agent and bougirt a builcling

o¡ Thomas Jefferson Street in Georgetown to serve as the new interim cor-porate

Iteaclquarters of the Foundation. At the sarne titne, Mr. Telra comtnissioned an arciritect
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to dlaw plans anci obtain zoning permits for a new museuttl facility aud heactquarters otr

his existi¡g propelty ou Comecticut Avenue, which wet'e cotìlpleted in Mal' 199(r.

Pho¡e li¡es, name plates. firrniture and other itetls were ¡:urchased for the tlerv ¡rt'opertt''

Mr. Teira evel distlibuted change of address forms to ñ'ierids and colleagues atulottncing

the move of the Fourdation's headquzuters to the Thomas Jefferson street locatiorl.

sometimes witli his ovvn handwlitten amotatious. However, Mr. Terra tvas tttlable ttr

complete his colrtemplated lllove of the Founclation's collection because of his cleath irl

.Iune 1996.

26. By the time of lús death, Mr. Terra had left mole thair $100 rnillion in ¿ut. S2l0

¡rillion i1 cash and securities, and millions in real property to the Fourdation. including

the valuable Nor{r Michigan Avemte museum site, Between 1996 arrd 1998, the

Founciation was collsutrted with issues relating to Mr. Terra's estate.

The Board Over the Future of Foundation

27. U¡ron settlement of Mr. Terra's estate, the Board teturuect to consicle::atiou ol' rr

strategic plan for the Foundation. At a November 1998 rneeting, It4r. Buutloclt

reconlnepded that the Board folrn a Shategic Planning Committee to consiclel options

for.the futue of the Forurdation. Mr. Giclwitz was elected chainnan of tliis comtlittee.

28. Paul Hayes Tucker was elected Chainnan of the Boald and Presiclent of thc

Fo¡pclatio¡ in 1999. Dr. Tucker holds a Ph.D. in the History of Arl fi'orn Yale Universitv

a¡d teaches Art History at the Univer:sity of Massachusetts where he is a chairecl

professor. and a leading expert on Claude Monet, Other current tnetnbers of the I 1-

¡rember Boæd of Directors include Mr. Tena's wiclow, Juctith Terta; former U.S. Senator

Alan Sirnpson, recer:tly retired as Director of the Institute for Poiitics at l{arval'cl
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University's .Tolm F. I(ennedy School of Govemment; Dr'. Stephanie Pace it4arshall.

presicleut of the Illinois Mathematics zurd Science Academy; N4argalet Dale1,, rvifè ol'

Mayor Richard M. Daiey; Jacques Andreaui, fomrel French Ambassador to the Unitecl

States; Artirur A. I{artman, forrner U.S. Ambassador to France and Russia; I-Ielene

Aluweiler, former president of the Sorbonne and the Geor:ges Pompideu Center in Pari.sl

Dr. Theodole Stebbins. curator of Anerican art at the Fogg Museum at l-larrrarcl; Dean

Buntrock, forrner chief executive of Waste Management, hrc.. and Ron¿rld Giclu'itz:.

former chief executive of Helene Curtis Corporation.

29. Under Dr. Tucker's ieadership, the Foundation continued active strategic plamring

in thc year 2000, consiCering cooperative ;.¡.rangements presen:rd by a nunber 01'

nationally recognized art institutions, based both within ancl outside Chicago. Thcr

Strategic Plaruring Committee met several tirnes to consicler options, with À4r'. GidrviLz

himself raising suggestions of builcting a new rrruseum facility on a difJèrent site.

affiliation with other n'mseum.s, and closing the museum to focus on education eff'orts ancl

building the coliection.

30. In preparation for the Board's September 2000 amual rueeting in France, Dr'.

Tucker encouraged members to focus on long-terrn planning options aud circulate icteur;

tirey núght have in aclvance of the meeting for the group to study and consicler.

31, Dl. Tuclcel circulated. a "white paper" suggesting a potential collabolation witir

the National Gallery in. Washington, D.C. -- which attracts 6 miilion visitoi-s aruruall¡,.

more than doubie that of any alternative in Chicago. Dr. Tucicer presentecl the idea as

only one way to encourage increased exposure for the collection, and he sought ftill

considelation of othel ideas. He noted, fot' example, that museums and localities
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frequently "com.pete" for the honor of irosting such uuique and irleplaceable collections

as Mr. Terra's, offering incentives to foundations that agl'ee to provide their collections on

a setni-perntaneut basis. Mr. Tuckel thought that sr-rch a courpetition conlcl bring

enhanced global awareness of the collection and financial wherewithal to enhance the

Foundation's ability to prusue its educational mandate tluoughout the worlcl: accordinglr,.

Dr. Tuclcer encou::aged members to consider the potential r¡alue of a "beaut)/ cr)ntest" ¿rs

another option.

32. At tire sante time, Dr. Tucker pointed out that the sale of the Clúcago facility

could be beneficial given that it ties up over $30 million worth of assets and lequires an

additional $3.5 rnillion in aunual suppolt from the Foundation, a fact that deeply

concemecl Mr. Telra before his death.

The PIoy to l(eep the Foundation in Chicago

33. Messrs. Gidwitz and Buntroclc opposed Dr. Tucker's brainstorming suggestions,

Instead of taicing up their concerns with their colleagues, however, Messrs. Gidwitz ancl

Burtrock filed a lawsuit alleging that the narned individual directols had breached their

fiduciary duties to the Foundation merely by consideriu.g the possibility of moving thcr

collection frorn Chicago.

34. In tireir lawsuit, Messrs. Gidwitz and Buntrock claimed, contrary to fact, that f¿f l'.

Terra intencled that the Foundation would always remain in the Chicago area. The

complaint quoted news repofts frorn 1987, the time of the move fi'om Evanston to North

Michigan Avenue, in rvhich Mr. Tena clescribed lús enthusiasm for tire new location.

The courplaint did uot t'efèr'to Mr'. Teua's l990 statement to the Boæd of Directors or trr

an¡r s¡ his sr-rbsequent discussions and plans relating to relocation of the Founclation to
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allother city. It also did not mention the 1994 amendruent to the charter which pelmittecl

the Foundatiou to operate museuns and schools "both in the United States and abroacl."

Based on this misleadin-q statenrent of Mr, Terra's intelit, the defendants alleged that the

Founclation's utission was to opemte a "museum of American aft. . . in the Chicago arclr

to be held in trust for tire l¡enefit of the people of tlie State of Illinois."

35. Attorney General .Iames Ryan and Floyd Perkins, an Assistant Attorney General.

seized upon the turmoil of the Tena Foundatiou Board as ar1 opportunity to assert State

control over its assets. At the inception of the lawsuit, the Attorney General fìled an

intet'venot' cornplaint that simply bomowed the allegations of Messrs. Giclwitz alrcl

Buntlock. The cornplaint aiso reitelated the faulty premise -- based upon a clemonsûalrlv

iucomect statemeut of Mr. Terra's intent -- that the Boald of Dilectors were without

authority to relocate the Foundation. The cornplaint souglrt a declaration. among other

thiugs, that "[t]he intent of Daniel Terta in creating the Terra Forurdation was to operate ¿r

rnuseum of Arnelican art in the Chicago area for the benefit of the people of iliinois anri

he and others who have donated to the Foundation intended zurd expected the Museuur tcr

remain in Chicagoland."

36. The Attomey General intewened expressly to prevent any possibiiity tliat thc

Board rnight remove the Foundation's assets frorn Chicago, wliich he described as an

ultra vircs'act. As Assistant Attorney General Perlcins has stated in an interview fbl'that

case, he lrelieves it is his role as assistant attorney general to see that lllinois-traseri

chalitable institutions utilize their assets in lliinois. Ml. Pelkins attempts to acconrlrlislr

this by seelcing installment of illinois cTilectors on the boards of such institutions altcl

tluough other lestrictions. He has employed this tactic successflilly in other cases, 1'or'
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example, that of the Regenstein Foundation. Mr. Perlcins aclanowledges, ltower¡er. that lte

cloes not have the authority to impose lllinois-related restrictions on institutions whiclt

\ryere c¡:eated to serve broader interests, sr-rch as national and intel'natiottal airl

organizations, eveu though such institutions may be based. in iilinois atrcl sutrject to

reporting and other statutory requirements of lllinois law.

37, As authorify for liis intervention in that lawsuit, Mr. Per'l<iru reliecl on tlìe

Chalitable Trust Act (760 ILCS 55/l et seq. (1997)) and his "cornnlon l¿r4' ¡lorvel attcl

clr-rty to protect tire intelests of the PEOPLE OF ILLINOIS in uratters ¡rertainiug trr

charitable assets and trusts." Whatever authority these sources of law may ptoriicle to thc

Attoruey Genelal, they do not pennit any action to force a chalitable tlustee or Boatcl

member of a not-for-plofit corporation to change the institution's fllndamental putpose itr

a tltanner inconsisterf with its chafter or founder's intent. Nor do these attthorities

manclate that any charitable trust or not-for-profit corporation that is estalrlishecl in thc

State of lllinois must rernain in lilinois, regardless of its purposes and founder's intent.

38. The propriety of the Attorney General's intervention and sole basis for authorirv

in that case depended upon his claim that the Tena Forurdation's purpose was to serve tile

people of lllinois. rather th.an a broader population. Like the other defenctants, tlrc

Attorney Genelal based this claim on selected statements of Mr. Terra to the pless. A

reasonable investigation of the facts would have revealecl, however', that Mr. Terra clicl

not intend that any of the assets of the Terra Fourdation should be lesti-icted

geograplúcally. Mr, Perkins did not conduct such an investigation before iìling lús ilritial

complaint. Fol example, Ml. Perkins has admitted that when he tiled that complaint hc

was unaware of Mr, Telra's 1994 amendmerrt to the Articles of Incotporation of thc
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For"urdation explessiy stating tliat the Foundation's efforts shall include museums "lroth ill

the Urúted States and abroad."

39. I¡ Januzuy 2001, the Tema Foundatiou frled a tnotiou for judgruent ott thcr

lrleadings, noting that nothing in the Foundation's Articles of Incotporatiou or By-Latts

prevented Boald meurbers fi'om consideling a Inove of the collection. lrut insteacl

encouraged simply the best possible dissemination of art knowledge and appreciation

among the public in tire United States aud abroad'

40. Although the true facts of Mr'. Tera's intent were revealed ear:ly in litigation. ancl

at the latest by the Founclation's motiou for judgment on the pleadings, clefÞndants ancl

the Attomey General persisted in their efforts to capture the Foundation in lllinois. Thei'

were able to do so tluough a barage of motions designed to delay the ploceedings ancl

deflect attention fr'om the core issue of Mr. Terra's intent. M::. Perlcins aud the othc'.t

defendants first challenged the Board's choice of counsel and early clecisions abottt

directing and funding the litigation. Then, once the Boæd had selected an incle¡renclelrt

litigation comrnittee of Dr. Stebbins and Amb. Andreani, Mr. Perkins and tire other

derfe¡dants cirallenged Dr. Stebbins' ability to serrre on this conulittee. These tactics

haci t[-re desired effect of paralyzing the Board and placing Mr. Pelkins and the otliel

defe¡da¡ts in a sû'ong position to malce demands upon the Foundation, without legat'd to

the rnerits of their lawsuits.

41,. As the case llroceeded to mediation, the Afforney Geueral and Assistant Attoluey

General Perkins insinuated themselves into the ptocess in an attenrpt to railroad its result.

Mr. Perkins purslred tlie goal of capturing the Foundation's assets in lllinois clespite tlre

fact that he had no basis to assert tirat he was seelciug to pleserve Mr. Terra's intent.

T4

16di-004055



42. In mediation, tlte Attomey Genelal and Assistalrt Attorney General Perkins tooli

several extlaordinary positions that evidenced their recognition that Mr.'ferra's intent

was not to constrain the Forurdation to Chicago. The Attorney Genelal disagreed that the

Board of Dilectors was governed in the use of the Foundation's fi¡rds solely by tlrc

Articies of Incorporation. He argued that those futicles weie too trroad to plovicle arr.y

meaningill ptupose to the Foundation. Most striidngly, the Attorney Genelal ¡laintaillccl

that a not-for-profit corporation established for charitable pulposes in a llarticular'

jurisdiction, simply by virtue of its place of incorporation, becomes a public trust for the

people of that jurisdiction that may not relocate witirout violating its fiduciar)¡ cluties to

that population.

43. Without legal authority and in disregard of the facts regarding Mr. Teüa's intent.

Assistant Attorney General Perlcins demanciecl tluoughout the nrediation that ân1r

settlement include a rnassive re-write of the Foundation's bylaws requiring it to give u1l

its r:ights to self-goveilrance, lceep its collection in Clúcago, and fold into alr existing

Chicago-based institution. Mr. Perkins clemanded, arnong othel things, that the

Foundation:

Negotiate a partnership with the Art institute of Chicago in wlliclr
the Foundation would sell the Nor{r Miclúgan Avenue ¡rlopelty to
fllnd a new wing at the Art lnstitute.

Remain an lllinois corporation, maintain its priucipal off,rce in, ancl

have its corporate headquarters in Iilinois in perpetuity.

Maintain and exlúbit its collection in the Chicago metrol:olitan
alea in perpetuity.

funend its by-laws to expand the Board to include tifTeen
rnembers, a rnajoi-ity of whom must at all times be resictents oi
Illinois.

a.

b

u.

d
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44. Mr. Perkins won approval for tirese limitations, unsurprisiugly. l'rolu Messrs.

Gidwitz and Bnntrock. He also gained support from Mrs. Daley and Mr. I{a¡:ttran. Btlt

Mr. Perkins was unable to win over a majority of the Board.

45. Frustratedby tlie Board's resistanceto his demands, Mr. Perkins resotted to usins

the porver of his office to harass, tlueaten and intimidate directors aud the Founctatiolr.

These tactics were directed in particulal at two key swing directors, Drs. SteLrbins arlcl

Malshall.

46. Since his earliest involvement with the Terra Foundation, Dr. Stebbins haci

supportecl a complehensive approach to str:ategic planning that included conside:¡ation ol'

options outsicle of lllinois. In 1997, before Dr. Stebbins joined the Boald, he headed arl

ad.visory conunittee that conducted. a review and analysis of the collection and reportecl

recon:mendations to the Board for the ftrture. The cornmittee consisted of Dr. Stebbins.

then cnrator of Arnerican paintings at the Museum of Fine Arts in Boston, Prot'essor .lohrl

Wilmerding, tbrmer chairman of the art department at Princeton, and Ch¿ules Moffètt.

folmer deputy director of the National Gallery and director of the Phillips Collection in

Waslrington. In its repofi to the Board in February 1997, the advisor)' committee

concluded stlongly that the present building in Chicago is inappr-opriate as a mtlseul'u.

The co¡r¡rittee envisioned tiuee alternative scenarios tbr the fìtture, trvo of which

involved cliscontinuing the Chicago presence by: (i) concenflating on French opetations.

with the establishment of a new Tena Center for American Art and American Snrdies in

Paris, or (2) irnproving the collection and housing it auother Americau city.

47. Dr. Stebbins joined the Board in Aprii 1998. In Strategic Plaming Cornnittee
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nÌeetirlgs until the outbreak of titigation, he continued to advocate consicleration of'

options rvithin and without lllinois. He was an especialiy strong aclvocate f'ol'tire idea o1

maintaining a stand-alone museuln.

48. When litigation begau, Dr. Stebbins became a key figure in its concluct. [-l¡rorr

defendants' demand for an independeut litigation committee, Dr. Stebbins ancl Anlir.

Jacques Andreani wele choseu from amollg the non-¡ralty directors tr'l oveusee the

litigation on behalf of the Foundation. Because Amb. Ariclreani was in lìrance at thc

tirne, Dr. Stebbins effectively conü'olled the litigation commitlee.

49. Within tluee weeks of Dr. Stebbins' election to the litigation committee on

November 30, 2000, Mr'. Perkins filed a motion to remove Dr. Stebbins ti'om the

cornnrittee ou the grounds of conflict of interest. On January 22,2001, Mr. Perkins

obtained a Conlt order to conduct special discovery focusing on Dr. Stebbins' conclnct as

a director. Within two weeks of that order - and less than two weeks befole a scheduled

evidentiary hearing focusing upon Dr'. Stebbins' conduct - the Foundation e¡rterecl into

mediation. With challenges to lús repntation and integrity having bscome the central

focus of tlie litigation, Dr. Stebbins strongly aclvocated clilecting the Foundation iltro

mediation.

50. On March 21, 2001, Mr. Perkins cilculated a draft cornplaint naming Dr. Stebbins

as a defenclant fol the fi::st tirne. Iu a cover letter, Mr. Perkins statecl that the ctocurnent

was a dlaft and was not being filed, but rathel supplied to set folth issues to be discusseri

at settlernent. The ch'aft complaint uamed Dr. Stebbins as a new defenclant ancl inciudecl

s¡recific charges of impropriety against irirn. The allegations inclucled alleged bleaches t-rt

the clLrty of loyalty to the Founclation by representation of multiple parlies at alt auctions.
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The amencled complaint also chæged Stebbins with breaching the Code of Ethics f'or

Professional Practices in Art Museums. The amended complaint was never tiled.

51. Dr. Stebbins now knew that, if settlernent was not reachecl, the litigation woulcl

resullÌe. rvith his reputation and integrity once again the central focus, and. lie tvoulrl

beconre a clefendant in the case.

52. On the szuue day that the draft complaint was distributed to counsel. the nrecliator'

circulated to tire Board a l'evised mediation proposal, which had been fol'tnulated aftc.r'

reviewing the amended cornplaint and discussing tlús matter with the Attomey General.

The proposal contained. a requirernent that the Foundation would maintain ¿rnd exhibit it.s

collection in perpetuity ai the A¡t Institute of Clicago. According to the ruediator, this

provision resulted from the position of the Attorney General. lv{r'. Perkins haci not

participated ilr mediation sessions on March 5 and 6, but worked behind the scenes with

the mediator to influence the course of mediation.

53. Dr. Stebbins, facing the tlueat of becorning a defendant in the lawsuit, rìorv

expressed his support for settletnent. On April 2, 2001, he and Arirb, Andl'eani preparecl

a letter to the mediatol stating that "in ordel to end this destructive plocess, we are

willing to pledge that the fourdation and its collection remain in Chicago." The1,

enclosed a settlemerú proposal "followfing] the outline" of the March 2l, 2001, proposal

reflecting the Attorney Generai's positions.

Attacks on Dr. Marshall

54. Dr. Marshall joinecl the Board in 1998. Like Dr. Stebbins, Dr. Malshall hetcl the

view that the Terra Foundatiou was established for the broadest possible dissemination of'

American art. For example, at a May 10, 2000, rneeting of the Strategic Planning
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Comnrittee that Drs. Stebbins and Marsirall attended, consensus was reachecl tl'rat thc

beneficiaries of the Foundation included the national and interrrational public.

55. Late into the nrediation process, Dr. Marshall remained a strong critic of the

Attor:ney General's methods and pr:oposals. In a May 20, 2001, ietter to counsel for the

Foundation and her fellow Board members she reported:

[W]ith respect to the AG's velsion of the proposal, I find it unacceptalrle
and antithetical to my understanding of the fidr.rciary obligations of a

dilectol with respect to the duty of diligence. My understanding o1'the
ruediation process is that a settlement agreemerlt, if it cm be achieved, is
dictated by no one party and mutually constructed by all parties. 'IIie

AG's version of the proposed agreement cleally lacked rrrutual
construction.

56. In addition to sewing on the Boald, Dr. Marshall serves ftill-time as ¡rresident of

the lllinois. Mathematics and Science Academy, a highly-regarded education institutiori

that depends on public funding for the bulk of its operating budget and is cuuently i¡r the

midst of a significant capital carnpaign.

57 . After a rnediation session on May I 1, 2001, Mr. Perkim began to f'eel that several

of the directols were resisting settlernent and that the mediation might be uursuccessfnl.

Mr. Perlcins believed that he had been tricked into going along witir mediation and hacl

lost valuable time preparing for litigation. He began to investigate Dr. Malsirail to

detelmine if there were allegations he could make against irer in this actiou. Aller'

reviewing pr.rblic clocnments, Ml. Perkirx developed concerns about two issues lelating to

Dr'. Marshail's position as president of the Illinois Mathematics and Science Acaclem\,.

He consideled these issues for "a couple of days" before sending an atlministrativc-

snbpoena to the Academy on May 25, 2001. Mr. Perkins knew that the subpoena woulcl

colne to the attention of Dr. Malshall and would "aggravate" heL.
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58. Mr, Perhins llever infonned Dr'. Marshall or lier couusel that the investigation hacl

been concluded.

The Proposed Settlement and Board Approval

59. Ou Jture 29,2001, the Board held a special meetiug to consider tlte tertns of a

proposed settlement of tliis litigation. The settlement callecl fot' entry of a consertt

judgment ancl ordel implementing the Attolney General's goal of loclcing the Foundatiorl

in to the State of Iilinois. In tlús regard, the proposed judgnrent requires:

For at least 50 yea$, the Foundation shall remain an Illinois cotporation.
with its principal offitce and corporate headquafiet's h lllinois;

For at least 50 ye¿us, the Foundation shall maintain and exhibit the Ten'a

Collection of American Art in the Chicago meh'opolitau area;

For at least 25 years, the Foundation will require that a ruajorit¡, of its
Board positions be at all times held by residents of lllinois;

ct. Tlie Foundation shall try to negotiate a partrrerslúp with another Chicagct
metropolitan area institution with the goal of ceasing to operate a staucl-

alone museum in Chicago,

60. Dr. Malshall, the Foundation's Treasuler and Secretaty, plesided at the special

nreeting. Other directors present were: Mr. Gidwitz, Mr. Bturtrock, Mrs. Daley, Mr'.

Hartman, Dr. Stebbins, Mrs. Terta and Dr. Tucker.

61. Immediately prior to tire vote, several Board rnembers lnade personal statemeuts.

Mls. Teua objected that "the mediation proposal before us camot be approvecl consistent

with our responsibilities as Tena Foundation trustees."

Cerlainly, it will clestroy Dan Tena's dream of allowing this private Teua
For.rndation to leally chart its own course, fiee from any icind of state

intewention, which. is what he always intended. And I think, fìnally,
we're going to be destroying his goal of allowing people across this entile
country and the world to view tlús magnificeut collectior-r of art . . ' , [W]e
wilt be sending a chilling signal to the entire founclation world as a result

of tltis mediation ploposal, that as a Boatd, we have invited the State of

a

b

c

20

16di-004061



Illiriois to really come in and nur oltr Foundation . . . telling us that only
Illinois lesidents can serve, and really depriving tlie Foundation of access

to the most outtstanding voices, certainly, in the uatioual aucl

ilternational art comtnunity, which is what Dau wanted so badly to have

as a pafi of the Fourdation

62. Dr. Tucker echoed Mrs. Tet'ra's collcerns. He stated that

what I fi¡d grost distuu'bing is the ways in wlúch this Foundation, as a not-

for-prof,rt entity, is in fact going to become part of the state's purvieu,.

The iuvasion of its indepeudence, its privacy, by . . . the Attomey Gcnelai.

I find relruguaut. I frnd it detrimental and offensive.

63. At the recofitmendation of the Foundation's attomey, Drs. Stebbins and Marshall

each addressed the issue of conflict of interest due to the Attonrey Geueral's conduct itr

the case. Dr. Marshall confirmed that "the Attorney Geueral has asked the Illinois

Mathernatics and Science Academy to respond to a fact-finding investigatiolt," bttt

insisted that the investigation "has not played a part in rny decisiou-making with r.espect

to my ficluciary responsibilities as a Bozud tnember of this Foundation."

64. Dr'. Stebbins first defended his "reputation, both as a scholar and as someoue ol:

complete integrity," and maintained that he had servecl on the Board "withotit any iota o1'

a conflict of interest." He then stated that he "abhor[eci] the tlueatening tactics of the

Attolney Genelai." Dr, Stebbins aiso insisted that he was voting his "owu conscience."

65. Upon the rnotion of Dr. Stebbins, the Board voted on whether to approve the

proposed resolutions to zuueud the By-Laws and accept the settletuent. Mt'. Bttntloclt,

Mrs. Daley, Mr. Gidwitz, Mr, Hartman, Dr. Marshall and Dr. Stebbius voted in favot.

Mrs. Tena zurd Dr, Tucker voted against.

66. Membe¡s of the Board of Directors of the Terua Four-rdation have stattttory atttl

common law fiduciary duties to the Foundation. These cluties iuciude, but ale not limitecl

to, the duty of loyalty, whicir etlcompasses the duty to avoici conflicts of interest and to
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act in the best interests of the Foundation; the cluty of obeclience to pttr¡rose. which

prolúbits action corrtrary to the purposes for which Foundatiotl was establishedl aud the

duty to l¡se the Founclation's assets productiveiy and not to rvaste Forurdatiolt assets.

67 . At least hvo members of the Board who voted in favor of the proposed settleure¡rt

were faced with a conflict of interest. Dr. Marshali explessly acknowledgecl that thc

Attorney General, the primary beneficiary of the settletueut transaction, rvas cottductitrg

an investigation of the publicly-ftinded institution of which Dr. Malshail is llresicleut. Dr'.

Marshall reasonably could expect her vote on the settlement to influence the orttcotue oi'

that inr¡estigation, either positively or negatively,

68. Dr. Stebbins also had strong personal incentives to support the settlement to the

detrirnent of the Foundation. During the course of the litigation and conesponcling public

scrutiny of the Founclation's operations, ire had faced cirarges of seriotts lapses o{

professionai responsibility, In acknowledging his abhonence of the Attomey Genelal's

tactics and vocif'erously defending his leputation and iltegrity immediatell, plior to thc

vote, Dr. Stebbins plainly identified his conflict of iuterest. If tire mecliatiou was

unsuccessñ1l, Dr. Stebbins would become a defendant in the case and face per:soual

liabiiity. Only tluough settlernent could Dr. Stebbins irope to avoid more scrutiny rvirich

carried the tlueat of a potentially devastating effect on his career.

69. The Founciation's bylaws can be amended only "by a majority ol'the directol's

then in otfice and plesent" at the meeting at which the vote is talcen. Because eighl

melrbers of the Board were preseut at the June 29, 200l. meeting, the affu'mative vote o1.

five directol's was ::equired to approve the Proposed Settlernetf's ntany bylaw changes.

Without the votes of Dr. Stebbins and Dr'. Marshall, the Ploposecl Settlelnent gat'net'ecl
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only four votes.

70. Each Board membel who voted in favol of the settleurent clid so in violatioll ot'

tireir fiducialy cluty of obedience to the Foundation's purpose. Restricting thc

Foundatiop's art collection to isolation in Chicago for 50 yeals and installing a majority

of lliilois residents on its Board is directly contrary to the Foundation's statecl purpose irr

its Articles of Incorporation to "expand the artistic horizons of a growiug art pttLrlic" ancl

to "operate lnLlseums ancl schools, both in the United States and abroad." Al'ticles ttt'

Incorporation (Aug. 26, 1994) (emphasis added).

71. The Foundation's rnission is rneant to be world-wide and its board metnbet's

equally diverse, not given over specially to Illinois ancl its citizen¡y. Incleed, the

problems of the 50-year lock-in and lllinois+najority provisions rvere identif,red by Dr.

Marshall plior: to hel conflict of intelest arising. Iu her letter of May 20,200I, she statecl

that because of the Foundation's "intentionai national and interuational outreach ancl

presence," she did "not believe any specifically defined constituency should holci Lr

reserved rnajority." Dr. Marshall acknowledged that a 5O-year lock-in woul'd be a

relinquishment of the Board's power to govern the Foundation when she stated that

"[a]fter tire stipulated lreriod, it is the Boald of the Fourdation that must make decisiotl:;

regar;ding the Foundation's frtttlre."

72. Each Board member who voted in favor of the proposecl settlement also violatecl a

dtrty not to waste the Foundation's assets. By eliminating the possibility of merger ot'

parbaership with a non-Clúcago institution, the Board accepted a undue liruitation on its

negotiating power'. By limiting the field of cornpetitors for the Terra relationship, the

Board wourld waste all the benef,rts that would flow frotl that cornpetition, and in
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particulzu the ability to secure the most attractive possible terms fol the frrmre arid f"or the

collection to have the greatest possible irnpact on the ar1 wolld and public eclucation.

73. The Foundation has benefited tlemendously from the participation of alt experts

wolldwide on its board of clilectors -- including, among others, the curator of Anrerican

art at Harvard's Fogg Museun; a leading expert on Claude Monet; and the ¡tresiclent oi lr

major Palisian att museulü. Yet the Boarci majority voted iu favor of a settlelueut undct'

which the Foundation would forfeit the benefit of such expelts in favor of a boald packcci

with indivicluals whose clúef virlue is that they are residents of lllinois. By limiting tlrcr

pool of talent from which the Board can recruit directors, the Board would rvaste its

opportunity to secrue the best and most experienced leadelship.

74. Locldng the Founc{ation into Chicago for 50 years or any other length of time ancl

stacking the Boald with lllilrois residents dangerously cotnprourises the Fourdation'$

flexibility to fulfill its charter. There is absolutely no guarantee that the Chicago

community will provide adequate support to the Foundation over such a long period o1Ì

time. lf tlie Foundation is to remain viable it rnust have the flexibility to cousidet othel'

venues whele its collectioll nlay attract the mæcirnum possible interest.

CLAIMS FOR RELIEF'

Count I - Declaratory Relief

7 5. AIl foregoillg paragrapirs at'e incolporated herein by reference-

16. An actual and justiciable corfrover:sy exits between the parties as defined by 73-\

ILCS 512-70r.

77. As directors of the Terra Founclation, Piaintiffs have douated their liure, ef'tbrt:;

and resources to accotnplish the rnission of tlle Foundation.
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78. Plai¡tiffs have a fîduciæy duty to see that the Foundation acts larvhrily atld irr

oSedience to its chalter zurd purpose, and to protect the Tema Fottndation fì'otn lvaste anct

rnisrnanagenreut aud unlawftil iuterfet'euce with its rights.

79- Th.e co¡duct of tire Defendauts alleged herein has caused. zurd u,ill cotltiuue ttr

cause ineparable hamt to the to the Terla Foundatiou aud its beneficiaries in the Ullitetl

States and abroacl.

80. Plai¡tiffs lrave no adequate remedy at law and request that this Cour:t eutet' it

.judgment declaring as statecl irr the prayel f'or relief below.

Prnver for Relief

Plailtiffs request that this Court to enter juclgment on their behalf as follows:

(a) A declar.ation that the settlement is unlawful because it was uot appt'ovecl

by tire Boarcl in accordance with lllinois law; it is the product of conflicts

of interest, breaches of clirecto:: fiduciary duties ancl unlawfìll intertèrence

þy the Attorney General; and it is inconrpatiilte with the Foundatiou's

pulpose to propagate Arnerican art in the United States zurd alrroad;

(b) Plaintiffs' costs of suit helein, inclucling without iimitation their attoltleys'

fees actually incurred;

(c) Such other relief as may be jr-rst and proper'

Count - []ltra Vires Ãcts rsOs rLCS 105/L03. 151

81. AlL foregoing par:agraphs are incoqrolated helei[ by teference.

82. The resolutions approved by six members of the Board of the Fouuciation otl .Íltnr:

29, 2001, constitnte acts of the Foundation taken in coutravention of its Articles ot

Incor.por:atio¡ a¡d By-Laws, and thus talcen without lawful authority, capacity 01'llower.
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83. The court should enjoin the doing of such acts in this proceeding pr-rrsuant to the

General Not for Profit Corporation Act of 1986, 805 ILCS 105/103.15(a).

Praver for Relief

Plaintiffs lequest that tiris Court to entel judgmeut as follows:

(a) an Ordet enjoining the defendants fi'om taking ftiilher action in violatiorr
of law ancl coutraly to the best interests of the Fourdation;

(b) Darnages iu an amount to be cletennined at trial;

(c) Plaintiffs' costs of suit heleiu, including without iimitation their: attorneys'

fees actually incurred;

(d) Punitive danrages;

(e) Such other relief as may be just and proper.

Count III - Breach of Fiduciarv Dutv

84. All folegoing palagraphs are incorporated herein by refereuce.

85. A ficluciary relationship exists between the Foundatiou ancl the nleurl¡ers ol itri

Boald of Directors. Tlie Board's fiducialy duties inchide, without limitation, the duties

of acting in gooct faith and with due regald for the Founclation's interest, of refi'aining

from acting in a marurer adverse to the Foundation's interest, of malcing full clisclosure of'

all material in-formation iu th.eir possession, of obedience to the Foturdation's pruposes eis

establishecl by its Ar-ticles of Incorporation, of rnaking prodr-rctive use of tlie .Foutnclation'ri

assets and opportnnities, and the duties of care, loyalty, fail clealing, and hottesty.

86. The Defendaut Board Mernbers who voted in favor of the proposecl settlement

willf,rlly and wantonly breached some or all of these ficlucialy ciuties because the

settlement is not in the best interests of the Founciatiou, is inconsistent rvith the

Founciation's chartel ancÌ by-laws, and wastes assets and cpportunities of the Fou¡rclatioll.
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87. ln acldition, iroald rnembeLs Stephanie Pace Malshall and Theoclore Stelrtrins

breachecl their duties of loyalty to the Fourdation by voting in favor of'a settlerrienL

which offered personal benefits iraving nothing to do with the interests of the For-urdation.

88. As a dilect aud pt'oximate result of these breaches of fiduciary dut¡,. the ¡rlaintifl!;

and the Foundation have suffered inju'y.

Praver for Rel ief

Plaintiffs i'eqltest that this Cout to enter jucigment on their behalf as follows:

(a) Damages in an aurount to be deterrnined at trial;

(b) Plaintiffs' costs of suit herein, including without limitation their attorne),s'

fees actually incrured;

(c) Such other lelief as rnay be just and proper.

Count IV - Inducins ch of Fiduciarv Dutv

89. All foregoing paragr:aphs are incorporated herein by reference.

90. As set forth above, the Defendant mernbers of the Board wlio votecl in favor o1'thc

proposed settlement of tlús litigation did so in violation of their fiduciary duties to thcr

Fourclation.

91. Attorney General Ryan and Assistant Afiorney General Perkins colluclecl witll

these Board tnembers in cornmitting breach of their f,rducialy duties, ol otherurisc

induced or participated in such breach.

92. As a direct zurd proxirnate result of this conduct, Plaintiffs and the Founclation

have suffered injury.
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Praver for Relief

Plaintiffs lequest that this Court to enter judgment on their behalf as follows:

(a) Damages in an amourt to be detemined at trial;

(b) Plaintiffs' costs of suit helein, including without limitatiou. theil attorneys'

fees actually inculred;

(c) Pruútive ciamages;

(d) Such othel relief as may be just and proper.

Count V - Deprivation Under Color of Law
of Constitutional Rights (42 U.S.C. L1983)

93. All fblegoirlg paragraphs are incolporated hereiu by refèrence.

94. At all relevant times, Attolney General Ryan and Assistant Attourey General

Perkins acted under color of law as Assistant Attorney General of the State of lllinois.

95, Mr. Perkins' conduct constitutes an unlawful deprivation of tire Founclation's

property without due process of law in violation of the Fouteenth fuienclment to the

Constitution of the Unitect States.

96. The conduct of the Attorney Gene::al and Assistarrt Attomey General constitutes

an unlawftil deprivatiouof the Fourdation's r:ights to fi'eedom of speech unclel tire Filst

Amendment to the Constitution of the United States.

97 . The condtict of tlie Attorney General and Assistant Attorney General has tesultecl

in an uirlawful restlaint by the State of lllinois on interstate commerce in violation of Alt.

I, $ 8 of the Constitution of the United States.

98. Tire conduct of the Attorney Genelal and Assistant Attorney General has lesultecl

in an unlawful impairment of the Foundation's contractual obligations in vioiation of Alr.

I, ss 9 cf the Constitrition of the United States.
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99. The Attolne)/ Gelteral aud Assistant Attorney Gene::al engaged in strch illegut

conduct to the ir¡ury of Plaintiffs and the Foundation.

Prayer for Relief

Plaintiffs request that this Court to entel juclgment on their behalf as follows:

(a) Damages in an arnourt to be determined at trial:

(tl) Plaintiffs' costs of suit herein, including without limitation their attor-neyr;'

fèes acttral l¡, incured;

(c) Such other relief as rnay be just and proper.

Jury Trinl Requested

100. Plaintifß request trial by jury.
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Dated: .Iuly 31, 2001

Respectfully subrnitted,

PAUL HA TU

Robert P.

Thornas C

Cununins & C
Drive

Suire 4800
Chicago, iL 60601
Telephone: (3 12) 606-8605
Fax: (312) 578-1234

K. Chris Todd
Neil M, Gorsuch
David E. Ross
I(ellogg, Huber, Hansen, Todcl
& Evans, P.L.L.C.
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036
Teleplrorie : (202) 326 -7 I 00
Fax: (202) 326-7999

Leonard Garment
Lawlence Levinson
Verner, Liipfelt, Bernha.-d,

McPherson & Hand
901 15th Street, N.W.
Suire 700
Washington, D.C. 20005
Telephone: (202) 371 -6000
Fax: (202) 371-6279

At to r ney s .fo r P I. a intiff :;

ITIT
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A P ar tner ship lncluding
P r ofe s sio n aI Corp o r a f ion s

227 West Monroe St¡eet
Chicago, IL 60606-5096
312-372-2000
Facsimile 312-984 -7700

www,mwe.com

William P. Schumary P.C.

Attorney at Law
wschuman@mwe.com
372-984-7716

Boston
Chicago
London
Los Angeles
Miami
Moscow
New York
Orange County
Silicon Valley
Vilnius
Washington,D.C.

September 21,2001

All Corrnsel of Record

Tucker v. Buntrock
Case No. 0l L 9lI2

Dear Counsel

Enclosed are copies of our handwritten Motion of Defendant Stephanie Pace

Marshall for Substitution of Judge as of Right and the two orders by Judge Bush granting this

motion, which were entered and filed today. If you have any questions, please do not hesitate

to call me.

Very truly yours,

McDnnuorr, Wnr & EvunY

WPS:mes
Enclosure

cHI99 3787040-r.060885.0012

William P. Schuman, P.C

Re:
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qull\l'tl\ er CennoLL, rrn
AT-|ORNEYS AT LAW

30 NORTH I.ASALLE STREET ' SUITE 29OO

CHICACO, ILLINOIS 60602

TDLEPHONE 3 12.263.0900

FACSIMILE 3 I 2.263.50 I 3

WRITER'S DIRNCT DIAL NO.

312/9r7-8450

September 19,2001

VIA MESSENGER DELIVERY
The Honorable DorothY K' Kinnaird
Circuit Court of Cook CountY

Chancery Division
2302 Richard J. DaleY Center

Chicago, Illinois 60602

Re:PaulHøyesTucker,etøl'v'DeønBuntrock'etøl'
No. 01 L 009112

very y yours,

William R. Quinlan

WRQ/jmm
Enclosure

cc Attached Service List

Dear Judge Kinnaird:

Enclosed please find a courtesy copy of the Opposition to Plaintiffls Motion for Substitution

of Judge as a Matter of Right that was filed today in the above-referenced matter. Pursuant to

plaintiifls notice of motioi, plaintiffs motion is scheduled to be presented to this court on
^September 

20, Z00l at 1 l:00 a.m. Also enclosed, please find copies of all case law cited in the

Opposition.

ÂTTILIATES:

EDWARD D. HEFFERNAN

wAsHn¡GToN, D.C.

HYNES JOHNSON &MCNAMARÁ

CHTCAGO, ILIJNOIS

Doc:182975
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Pøul Hayes Tucker, et al. v
Dean Buntrock, et al.
No.01 L009lT2

Thomas A. Ioppolo
Jeffrey Gray
Assistant Attorney General
General Law Bureau
100 W. Randolph Street
13th Floor
Chicago, Illinois 6060 1

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 6060 1

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite 1400

Chicago, Illinois 60602

Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

Scott J. Szala
Winston & Strawn
35 V/. 'Wacker Drive
Chicago, Illinois 60601

Eric D. Brandfonbrener
Grippo & Elden
227 WestMonroe St., Suite 3600
Chicago, Illinois 60606

SE F],I,IST

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.C.
1615 M Street, N.W. Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bemhard, McPherson &
Hand
901 15th Street, N.W. Suite 700
Washington, D.C. 20005

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor
Chicago, IL 60606

Doc:182987
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the
Terra Foundation for the Afts; IUDITH TERRA,
a Director of the Terra Foundation for the Arts; and
ALAN K. SIMPSON, a Director of the Terra
Foundation for the Arts,

Plaintifß, No. 0l L009Il2

DEAN BUNTROCK, a Director of the Terra
Foundation for the Arts; RONALD GIDV/ITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra
Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation
for the Arts; JAMES R. DONNELLEY, an
individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOUNDATION FOR THE ARTS, an)
Illinois Not-For-Profit Corporation; JAMES E.
RYAN, Attorney General of lllinois; FLOYD D.
PERKINS, Assistant Illinois Attorney General;
WINSTON & STRAWN, an Illinois Partnership;
and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants.

NOTICE OF FILING

TO: See attached Service List

PLEASE TAKE NOTICE that on September 19,2001, we filed with the Clerk of the
Circuit Court of Cook County, Law Division, Opposition to Plaintiffls Motion for

V

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
)
)
)
)
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Substitution of Judge as a Matter of Right, a copy of which is attached and hereby served

upon you.

Respectfully submitted,

rn 1

By:

Counsel for Dean Buntrock. Margaret Daley.

Ronald Gidwitz and Arthur Hartman
William R. Quinlan
James R. Carroll
Lisa M. Hegedus

QUINLAN & CARROLL, LTD.
30 North LaSalle Street, 29th Floor

Chicago, Illinois 60602
(3t2)263-0900
Firm ID # 38600

Counsel for Theodore Stebbins
William Schuman

Debra Tucker
MCDERMOTT WILL & EMERY
227 WestMonroe Street, 55'h Floor

Chicago,IL 60606
(312) 372-2000
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CERTIFICATE OF SERVICE

The undersigned, being duly sworn on oath, deposes and states that she caused true and

correct copies of the attached Notice of Filing and Opposition to Plaintiff s Motion for
Substitution of Judge as a Matter of Right, to be served on the attorneys listed on the attached

service list on September 19,2001 by messenger delivery before 5:00 p.m.

txl Under penalties as provided by law pursuant to
section l-109 of the Illinois Code of Civil
Procedure, I certifl that the statements set forth
herein are true and conect.
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Paul Hayes Tucker, et al. v
Dean Buntrock, et al.
No.01 L009lI2

Thomas A. Ioppolo
Jeffrey Gray
Assistant Attorney General
General Law Bureau
100 W. Randolph Street
13th Floor
Chicago, Illinois 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite 1400
Chicago, Illinois 60602

Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

Scott J. Szala
Winston & Strawn
35 V/. Wacker Drive
Chicago, Illinois 60601

Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe St., Suite 3600
Chicago, Illinois 60606

SERVICE LIST

VIA U.S. Mail
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans,
P.L.L.C.
1615 M Street, N.W. Suite 400
V/ashington, D.C. 20036

VIA U.S. Mail
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
901 15th Street, N.W. Suite 700
V/ashington, D.C. 20005

William Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street, 55th Floor
Chicago, IL 60606
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the Terra
Foundation for the Arts, JUDITH TERRAs a

Director of the Terra Foundation for the Arts, and

ALAN K. SIMPSON, a Director of the Terra
Foundation for the A¡ts,

Plaintiffs,

No 01 L 009112

DEAN BLINTROCK, a Director of the Terra
Foundation for the Arts, RONALD GIDWITZ, a

Director of the Terra Foundation for the Arts,
MARGARET DALEY, a Director of the Terra
Foundation for the A¡ts, ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts,
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts, TF{EODORE
STEBBINS, a Director of the Terra Foundation
for the Arts, TFIE TERRA FOUNDATION FOR
TF{E ARTS, an Illinois Not-For-Profit Corporation,
JAMES E. RYAN, Attorney General of lllinois,
FLOYD D. PERKINS, Assistant Illinois Attorney
General,

Defendants.

TERRA FOUNDATION FOR THE ARTS' OPPOSITION TO
MRS. TERRA' MOTION FOR SUBSTITUTION OF"IIIDGE

Defendant Terra Foundation for the Arts (the "Foundation"), by its attorneys,

submits its Opposition to Mrs. Terra's Motion for Substitution of Judge. In support of its

Opposition, the Foundation states as follows:

1. Mrs. Terra's motion for substitution of judge is just another attempt to

backdoor her previously rejected claims into yet another forum with the hopes of finally fìnding

one that is favorable to her. In this regard, Mrs. Terra continues to engage in obvious forum and

judge shopping which this Court should not condone.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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2. After having failed on numerous attempts to convince this Court to permit

them leave to file "counterclaims" and to overturn the agreed settlement entered into in

Buntrock, et al. v. Teruo, et al., Case No. 00 CH 13859, Mrs. Terra, Dr. Tucker and Senator

Simpson lrled a complaint in the Law Division, Tucker, et al. v. Buntrock, et al., Case No. 01 L

0091 12, in the hopes of finding a judge who might rule in their favor. Seeing through this tactic,

Judge Mary Mulhern, the interim Chief Judge of the Law Division, ruled that Mrs. Terra's "new"

complaint was, in fact, related to the Buntrock matter currently pending before this Coun and

ordered that the Tucker matter be transferred back to the Chief Judge of the Chancery Division

"for reassignment to Judge Kinnaird." (9lI7l0l Order, attached hereto as Exhibit A).

Mrs. Terra's Claims are Nothing More than a Collateral
Attack on the Judgment Entered in the Buntrock v. Terrø Matter

3. A party may only exercise her right to a substitution ofjudge without

cause "before the judge to whom it is presented has ruled on any substantial issue in the case."

735 ILCS 512-1001(ax2xii) (emphasis added). Mrs. Tena simply cannot meet this requirement

here. There is no question that this Court has already ruled on numerous "substantial issues" in

this case, not the least of which is the entry of a Consent Judgment and Order which resolved any

claims Mrs. Terra may have purportedly alleged in the Tucker complaint that the Consent

Judgment and Order and the settlement it embodied was somehow invalid.

4. Mrs. Terra lost her arguments regarding the invalidity of the Consent

Judgment and Order before this Court. She certainly has the opportunity to argue that the

Consent Judgment is invalid for some reason or make any other arguments she wishes through

the appeal process. Indeed, Mrs. Terrafiled aNotice of Appeal of this Court's entry of the

Consent Judgment and Order on August 22,2007.

2
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5. However, rather than simply making her arguments in the Appellate Couft

and waiting for a ruling, Mrs. Terra has also attempted to take a second bite of the apple by filing

an entirely "nevy'" lawsuit purportedly raising the same issues which this Court rejected in

entering the Consent Judgment and Order in the hopes of having a new trial court judge hear

those issues again. This is nothing more than an improper horizontal appeal of this Court's entry

of the Consent Judgment and Order. Judge Mulhern's transfer order recognized that this "new"

lawsuit is nothing more than the same old claims objecting to the Foundation's decision to enter

into the settlement. Accordingly, Judge Mulhern ordered the matter transferred back to the

Chancery Division for assignment to Judge Kinnaird. Mrs. Terra now tries yet again to remove

Judge Kinnaird by filing her motion to substitute under the mistaken assumption that she is

somehow "entitled" to such a substitution at this time. She simply is not.

6. The claims made in the Tucker complaint are part and parcel of the claims

made and rejected in the Buntrockmatter as Judge Mulhern recognized in finding that Cause No.

01 L 009112 was related to Cause No. 00 CH 13859 and ordering that it be sent back to Judge

Kinnaird. Indeed, the vast majority of the allegations contained in the Tucker complaint have

already been adjudicated by this Court in the Buntrockmatter - namely, the validity of the

Consent Judgment and whether the Attorney General "coerced" certain Directors to vote in

favor of the Consent Judgment. It is irrelevant that those rulings took place in lhe Buntrock case

rather than in the Tucker case. (,See Marshall Savings & Loan Ass'n v. Henson,78 Ill. App. 2d

14, 2l ( ls Dist. 1966) (holding that plaintiffl s petition for substitution of judge was properly

denied where the couft had already ruled on substantive issues in a related matter involving

generally the same parties and issues)) This Court has already made substantive rulings on the

3
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issues raised in the Tucker complaint and therefore Mrs. Terra's motion for substitution ofjudge

is not timely under Section 2-100t(aX2Xii)

7. Mrs. Terra's attempt to judge-shop by creating a supposedly "new"

lawsuit out of her previously denied counterclaims and then claiming a supposed right to a

substitution ofjudge should be seen for what it is: a tactical maneuver which should not be

countenanced by this Court. To do othenvise would permit litigants to simply create and file

new lawsuits every time a judge rules contrary to their position. Section 2-1001(a)(2)(ii) should

not be permitted to be used as a tool for such an absurd result.

Allowing Mrs. Terra to Substitute Judges Would Render this
Court's General Order Regarding Related Cases Meaningless.

8. Even if Mrs. Terra can convince this Court to accept her view that the

Tucker matter is "technically" a new case, Mrs. Terra is nevertheless not entitled to a substitution

ofjudge at this point.

9. Circuit Court of Cook County General Order No. 22 provides that "In

order to conserve judicial resources and promote efficiency in the administration of the Circuit

Court . . . the Circuit Court may assign or reassign related cases to a single judge whenever it

serves the convenience of interested parties and the court." As Judge Mulhern has already ruled,

the Tucker and BuntrocÉ matters are related and accordingly the Tucker matter was transferred

back to this Court. The purpose of the Order is to promote judicial economy by allowing judges

who are intimately familiar with the history, facts and issues surrounding particular matters to

use that unique knowledge and insight to foster the efficient adjudication of related cases. This

not only conserves judicial resources but prevents inconsistent rulings. To grant parties

permission to disregard that Order by simply filing a motion for substitution ofjudge is wholly

inconsistent with the stated purpose of the Order. Permitting Mrs. Terra to now take a

4
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'substitution ofjudge would totally circumvent the purpose for which General Order No. 22 was

designed and would essentially render the Order meaningless. For that reason alone, her motion

should be denied.

This Court Has Already Rendered an
Opinion on the Allegations Contained in the Tucker Case

10. A petition for substitution ofjudge "must be brought at the earliest

practical moment in order to prevent a litigant from seeking a change of judge only after he has

formed an opinion that the judge may be unfavorably disposed toward his cause." .1r re

Marriage of Petersen, 319 lll. App 3d 3?5,338 (l" Dist. 2001). The statutory right to a

substitution of judge "does not exist beyond the time at which the judge has indicated a position .

. . in the cause." Barnes v. The Peoples Gas Light & Coke Co., lO3lll. App. 2d 425,428 (1't

Dist. 1968). A party cannot simply 'Judge shop until he finds a jurist who is favorably disposed

to his cause of action." In re Marriage of Petersen,3lg lll. App. 3d at 338; Hader v. St. Louis

SouthwesternRy.Co.,2OT Ill. App.3d 1001, 1008(5thDist. 1991);PaschenContractors, Inc.v.

Ill. State Tott Hwy. Authority,225 itll App. 3d 930,937 12"d Dist 1992). Even when the court

has not ruled on a substantial issue, a motion for substitution may be denied "if the movant had

the opportunity to test the waters and form an opinion as to the court's reaction to his claims." .I¡l

re Marriage of Petersen, 319 lll. App 3d at 338. Any other construction "would subvert the

whole trial system." Barnes,l03 lll. App. 2d at 428

11. Mrs. Terra had more than an "oppoftunity to test the waters" in this case.

There is no question that this Court has already ruled on issues in these related cases and has

expressed her opinion that she finds Mrs. Terra's claims regarding the Consent Judgment

questionable. As this Court stated in the July 24'h hearing, "The counterclaim, as I see it, in

many parts has a lotof defects to it." (7124101Transcript of Proceedings, p. l29,attached hereto

5
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as Exhibit B). In filing the Tucker matter, Mrs. Terra simply took her "defective counterclaim"

and re-labeled it as a "new" complaint. In this regard, Mrs. Terra certainly has an indication as

to how this Court views her allegations. Considering this, it is no wonder that Mrs. Terra now

seeks to frnd a new judge. Unfortunately for Mrs. Terra, however, it is simply too late. ,See

Marshall Savings & Loan Ass'n,78 Ill Lpp.2d at2l.

Conclusion

12. For the foregoing reasons, defendant Terra Foundation for the Arts

respectfully requests that this Court deny Mrs. Terra's Motion for Substitution of Judge.

Respectfu I ly submitted,

o4-^,9- ?r.r-\*-t_-
One of the attorneys for defendant
Terra Foundation for the Arts

William F. Conlon
Stephen C. Carlson
Susan A. Stone
LoriL, Roeser
Sidley Austin Brown & Wood
l0 S. Dearborn
Chicago, IL 60603
Firm No.: 38315

6
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STÀTE OF ILLINOIS
ss.

COUNTYOFCOOK

rN THE CIRCUTT COURT OF COOK COUNTY, TLLINOTS
COUNTY DEPÀRTMENT CHANCERY DIVISION

DEAN L. BUNTROCK, a Director
of the Terra Foundation for
the Àrts, €t ê1. ,

Plaintiffs,
vs.

)

)

)

)

)

)

)

)

)

JUDITH TERRÀ, a Director
the Terra Foundation for
Arts, €t â1. ,

Defendants.

af
the

of
the

ÀND
lHE PEOPLE OF THE SÎATE OF

ILLINOIS, €X reI. , JAMES E

RYAN, AttorneY General of
I Ilinois,

PIa int i f f - Intervenor,
vs.

JUDITH TERRA, a Director
the Terra Foundation for
Arts, êt â1. ,

Defendants.

No. 00 CH 13859
)

)

)

)

)

)

)

)

)

)

REPORT OF PROCEEDINGS hAd iN thE

above-ent.itled cause, before the HoNoRÀBLE DOROTHY

KIRIE KINNÀIRD, Judge of said court, in courtroo¡n

2302, on the 24Eh day of Juty, A.D. 2001, ât the

approxi¡nate hour of 4 : 3 0 o'clock P. m.

HOWARD N. RETSMÀN COURT REPORTING SERVICE, LTD.
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L7
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l9

20

l--

HOWARD N. REISMAN COURT REPORTING SERVICE' LTD'

also, iD the Consent Judgment and order' if they

filed an answer' or it can be in a separate docu-

ment granting them leave to f iIe an anshter'

I do have a Problem allowing the

firing in this case of the proposed countercrain'

ThiS consent Judgment, once its signed, and it

wiII be the next it wiII be the document that

I sign after I have signed aII the orders that

rerease arr these things that are under sear'

once t.his document is s igned ' this

case wiII be over' AIl clains that the plaintiffs

havebroughtwillbedisnrissedwithprejudice.

Ànd this Iitigation wiII be done'

The countercla irn ' âs I see it '

in many parts has a lot of defects to it ' not the

Ieast of which is against' people that aren't even

parties to the case; and they have to be added as

parties in order to be counterclaimed against'

However, r question whether valid causes of action

that f low fro¡n the main case are' in f act' what's

alleged in this counterclaim'

. So I am going to be

shall we caII it the third order

the defendants Ieave to file the

L29

entering an order'

or fourth, denYing

counterclain in

2L

22

23

24
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CERTIFICATE OF SERVICE

I, Lori L. Roeser, certiô/ that I caused a true and correct copy of the foregoing to

be served on September 20, 2001 by hand delivery upon the following Chicago counsel and by

United States mail upon the following out of state counsel.

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd
30 N LaSalle Street
29th Floor
Chicago, IL 60602

Thomas Ioppolo
Floyd D. Perkins
Assistant Attorney General
Charitable Trusts
100 W. Randolph Street
Chicago, IL 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Dr.
Suite 4800
Chicago, IL 60601

David Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite l4oo
Chicago, IL 60602

Scott J. Szala

Winston & Strawn
35 W. Wacker Drive
Chicago, IL 60601

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
90l l5th Street, N.W
Suite 700
Washington, D.C. 20005

William P. Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street
Chicago, IL 60606

-! u t.\--
Lori L. Roeser
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1,4
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19
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22

23

I,AURA L, KOOY REPORTTNG, LTD
(3L2) 782-KOOY (566e)

STATE OF II,LïNOIS
ee.

COUNTY OF COOK

IN THE CIRCUTT COURT
COUNTY DEPARTMENT

OF COOK COUNTY
LAW DÏVÏSÏON

PAUL HAYES TUCKER, a Dj-rector
of Lhe Terra Foundation for
the Arts; et â1.,

Plaintiffs

-vs -
No. 0L
Trans.

L
to

0091-l-2
Chancery

DEAN BUNTROCK, a Director of
Ehe Terra Foundat,ion for the
ArLs; et â1. ,

Defendants.

Record of proceedings before the Honorable

DOROTHY KIR]E KINNAIRD, 'Judge of the Circuit Court of

Cook County, I1linois, commencing at

3:l-0 o'clock p.m. on t.he 2Oth day of September, A.D.

2001.

APPEARANCES

CUMMINS & CRONIN bY
MR. ROBERT P. CUMMINS
MR. THOMAS C. CRONIN
77 West Wacker Drive
Suite 4800
Chicago, I11ínois 60601
(3L2) St8-0s00

on behalf of the Plaintiffs;

24
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I

2

3

A

5

6

7

(]

9

l-0

i-1

t2

L3

L4

L5

1_6

L7

l_8

L9

20

2L

22

23

LAURA T, . KOOY REPORTTNG, LTD.
(3L2) re2-KOOY (566e)

QUINI-,AN & CARROI-,L, LTD. by
MR. .JAMES R. CARROLL
MS. CHBRYIJ NIRO
30 North l-.,aSalle StreeL
Suite 2900
Chicago, Illinois 60602
(312) Ze3-0900

on behalf of the Defendants Dean
Buntrock, Ronald Gidwitz, Margaret
Da1ey, and Arthur Hartman,'

McDERMOTT, WILIJ & EMERY by
MR. WILLIAM P. SCHUMAN, P.C
227 West Monroe Street
Chicago, Illinois 60606
(ztz ) ge 4-77]-6

on behalf of the
Pace Marshal- l

Defendants Stephanie
and Theodore Stebbins;

OFFICE OF THE ATTORNEY GENERAL bY
MR. THOMAS A. IOPPO],O
l-00 WesL Randolph Street
Chicâgo, Illinois 6060L
(3L2) er4-62t3

on behalf of
and Floyd

the Def endanLs ,James E. Ryan
lJ. PerKrns i

SIDITEY, AUSTIN, BROWN & WOOD bY
MS. SUSAN A. STONE
Bank One Plaza
l-0 South Dearborn Street
Chicago, Iflinois 60603
(ltz) Bs3-7384

on behalf of the Defendants Terra
Foundatíon and SidleY & Austin.

* * * * *
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1_0

t_1
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t_3
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1_5

L6
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T,AURA L. KOOY REPORTING, LTD.
(31-2) Ze2-KOOY (566e)

(Whereupotr, the following proceedings

hel-d in court. )

were

THE COURT: Okay. We just cal-led 0L CH 9lL2

which is a new case on my calendar as of, I guess,

this morníng.

MR. CUMMÏNS: f thínk it's 0l- L, ,Judge.

THE COURT : I rm sorry, 01 l-, 9LI2 .

MR. CUMMINS: Your Honor

THE COURT: And who represents plaintiffs?

MR. CUMMINS: Robert Cummins on behalf of the

plaintiffs, Tucker, Terra, and Simpson, Your Honor.

MR. CRONIN: Thomas Cronin, also on behalf of

plaintiffs

THE COURT: Okay. And we have some defendants in

Lhis case. T,eL's go in order. Who is representing

and anybody else?

Honor, yes. Itrs

behalf of the

DefendanLs Buntrock and Gidwitz

MR. CARROLI-,: Actua1ly, Your

,James Carroll and Cheryl Niro on

DirecLors Buntrock, Gidwitz, Da1ey, and HarLman, Your

Honor

THE COURT: Okay. So you've goL four' And have

you filed an appearance?

MR. CARROT-.,IJ; Irm not really sure, Your Honor. Ï

donrt think I don'L think we have Yet, Your Honor.24
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1-

2
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5

6

7

B

9

l_0

l_1

1-2

13

L4

15

l_6

L7

1_B

t_9

t^

21,

22

23

T-.,AURA I-,. KOOY REPORTING, ÏJTD '(ztz) 782-KOOY (s669)

THE COURT: Have you been served with the

Complaint ?

MR. CARROI-.,], : Your Honor, we rve waived servj-ce of

Lhe Complaint and accepted service on that.

THE COURT: Okay. So you are representing the

firsL four named defendants?

MR. CARROLI, : Yes, Your Honor .

THE COURT: Okay. ls there anybody in the

courtroom who is representing Defendant Stephanie

Pace Marshall?

MR. SCHUMAN: Yes, Your Honor, I am. William

Schumann from McDermoLt, Will 6( Emery on behalf of

Marshall and Dr. Theodoreboth Dr. Stephanie Pace

Stebbins. And we have our appearances. Tüe

on behalf of them.accepted service and Process

THE COURT: Okay. And let, me see who else Irve

got in t.his cast. I have the Terra Foundation for

the Arts. Three guesses. I bet that's You,

Ms. SLone.

MS. STONE: It, is until you say it'rs noL, Your

Honor. Susan Stone, Sidley, Austin on behalf of the

Terra Foundation.

THE COURT: Okay. And I have the Attorney

General and Mr. Perkins. Mr. Perkins is a defendant.

filed

24
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LAURA I-, . KOOY REPORTING, LTD .

(3l'2) 782-KOOY (s66e)

Whors representíng him?

MR. TOPPOLO: I âffi, Your Honor. Tom Ioppolo,

I-o-p-p-o-1-o, on behaLf of Mr. Perkins and the

At.torney General .

THE COURT: Okay. This case is originally filed

in the Law Division. It was sent by 'Judge Gardner in

the Law Division. I think unless I'm wrong he

sent it, himself to the Presiding ,Judge in the T,aw

Division to make a decision as to where it should be

assigned, and you had some kind of a hearing over

there

MR. CARROLI-., : On Monday, Your Honor .

THE COURT: - - in f ront of ,Tudge Mulhern?

MR. CARROLT-., : As the Acting Chief of dívision.

THE COURT: And I take it it was not all by

agreemenL, right? Is Lhat right? It wasn't an

amicable hearing or whatever?

MR. CUMMINS : Herer s t,he odyssey if you wi}l,

,Judge.

THE COURT: It \^/ent Lhen from 'Judge Mulhern who

díd not consolidate the cases but, assigned Lhis case

back Lo the Presíding ,Iudge of the Chancery to be

assigned t,o me as a relat,ed case under Rule 22? Ïs

that what werre dealing with here?24
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MR. CARROI,L : Yes , Your Honor

THE COURT: Do I have that right, Mr. Cummins?

It's Rule 22?

MR. CUMMINS: I donrt think we believe that

,,Iudge Mulhernrs ruling was ín error.

What, happened, jusL to clear up the record,

,Judge, the matter was assigned t,o ,Judge Gardner.

There was a hearing

whi ch

bef ore 'Judge Gardner on the 13th

point he transferred the case toof August, at

,Judge Evans.

before,Tudge

establ i shed.

There was a subsequent appearance

Evans where a briefing schedule was

A number of briefs were filed with

respect to the issue of transfer. There are also two

oLher motions pending in the l-,aw Division case that

arenrt before Your Honor, QT arenrt on the call

today. ThaL case was Lhen set for disposition by

,Judge Evans, who then handed it of f to ,Judge Mulhern,

who t.hen ruled and entered the order that you have in

front of you.

And our motion todaY is simPlY for

substitution of judge.

THE COURT: Okay. But we've goL some rules of

the court. There's Rule 22, and there's Rule 12.

And RuIe 12 makes cases consolidated.

LAURA L . KOOY REPORT]NG, T-,TD .

(3:-2) te2-KOOY (566e)
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MR. CUMMINS: There's no consolidation.

THE COURT: And Rule 22 assigns a case to a judge

who has a símilar case.

MR. CUMMINS: ThaL's the it was the laLter,

Judge.

THE COURT: f want Lo make sure Lhat that 's what

werre here on.

MR. CUMMINS: That's what she ruled but that, w€

believe, is in error. But Lhat's okay.

THE COURT: So you thought it. should have been

consoL idat ed?

MR. CUMMINS: No. No. We jusL don'L Lhink it

should have been transferred at all. There's no

consol idat ion.

MS. STONE: .Tust so the record is complete, Your

Honor, Your Honor is right that she ruLed pursuant to

General Order 22.

THE COURT: Okay.

MS . STONE : However, she did also stat,e , and I

believe itrs on page 35 of the transcriPt, and I

unfortunately díd not in my case have a copy with ffi€,

she did say that

if not identical

Your Honor.

she believed these cases are related

So she did make that statement,

24
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THE COURT: Okay. Now, I have a Motion for

Subst,itution of .Iudge as a matter of right.

MR. CUMMINS: Yes.

THE COURT: Itrs a brand new case , by case name

and by case number. And it has some of the same

parties we had before. It has some of Lhe same

counsel that we had before. And it also has some new

parties.

If I remember correctly, the Complaint is in

t,hree or four counts, and each of t.he t,hree or four

counts stems from and relates Lo my case. Is lhat

correct? It all comes down to my case. I mean,

Ehere's not like a new fact pattern. There's nothing

t,hat came out that

MR. CUMMINS: Well, I wouldn't, characterize ít

that way. I would say that the that the gravamen

of the Complaint, and the various counts, arises from

the unlawful conduct of certain Directors, of the

Attorney General of the State of Il-linois, which, in

part, \^ras implemented in earlier litigation bef ore

this Court,, y€s. That case, having been concl-uded by

a sett.]ement, now in the AppelLate Court.

THE COURT: Did anything that is complained of in

case number 0l- have anything unrelated to do with my

LAURA I-.,. KOOY REPORTING,
(3:-2) 782-KOOY (s669)
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MS. STONE: No. And in fact

THE COURT: Irm asking Mr. Cummins.

' MS. STONE: OkaY.

THE COURT: Tell me someLhing different. I

j ust I delayed my people that

case ?

here at 2230. I had a

a copy of the ComPlainL

attached it to the

were supposed to be

of trouble get.LinglitLIe bit

Fortunately, one of you had

MR. CARROLTJ : We did, Your Honor.

THE COURT: -- opposition on the substituLion,

and so I read that copy quickly because I had read an

outline of that before, and I have not seen

or come out

anything

of thethat doesn't come out of mY case

mediation process or anYthing.

MR. CUMMINS: Well, t.here are

parties who were not ParL of that

claims against.

litigation, werenrt,

even part of the Terra Foundation. They still

arentt, in our view. We were denied leave to file

cLaims in your case.

THE COURT: If m sorry, just help me out- Irve

got two dífferent headings here.

MR. CUMMINS: Yeah.

THE COURT: Itve got a heading with a whole bunch24
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of people. Donnelley. New Board members. And then

Irve got a heading Lhat doesn't have all those

people. What's the right

Amended Complaint?

MR. CUMMINS: Therers

heading? Is there an

I-.,eave has been sought to f ile

Amended Complaint;

that. We believed it

about that.

THE COURT: They're shaking their head and

t,hey're saying the Amended Complaint was never f iled

MR. CARROLL: Thatts correct, Your Honor.

MR. CUMMINS: Herers why

MS. STONE: No leave was granted. They sought

leave. That was noL granted. That was entered

their Motion for Leave to FíLe was entered and

continued. So the Amended Complaint, the proposed

Amended Complaint, is not has not been granted.

leave to have been fíIed.

an

was fíled. There's an issue

THE COURT:

that shows that

Complaint ?

MR. CUMM]NS:

MR. CARROI.,L :

Does somebody have a piece of paper

leave was granted to file an Amended

Let me

Your Honor, we can get the order

was entered and

to say that in an

because the order clearly says it

conLinued, Mr. Cummins is going24
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off the record conversaLion it was granted. But at

the end of the on record hearing

THE COURT: How can it. be granted in an off the

record convergation?

MR. CARROÏ,Ï, : That I s exact ly t,he point .

THE COURT: ft can only be done in a Court. order

MR. CUMMINS : Mr. Cummins isnrL speaking.

THE COURT: Mr. Cummins, do you have an order

that says

MR, CUMMI NS : I have a transcript , ,Judge . T-.,et me

teLl you what the

THE COURT: I don' t go by transcript.s .

to go by signed orders. Was there an order

anybody leave to file an Amended Complaint?

ï rve got

grant, ing

MR. CUMMINS: Was there an order? No, there is

not an order.

THE COURT: When you got over to 'Judge Evans and

eventually to Judge Mulhern or whatever, did any of

them sign an order granting leave?

MR. CARROLIJ: No, Your Honor.

THE COURT: So

thaL Mr. DonneLl.y,

these other people

I don't have to worry right now

Ms. ForsLer, Mr. Hamada, and all

arenrt properly represented by

as parties rightcounsel because I don't have Lhem24

16di-004101
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now. Is that right?

MS . STONE: Right. .

MR. SCHUMAN: That's righL.

THE COURT: And I don't. have to worry about

WinsLon & Strawn right. nov/ because they're not

parties.

MS. STONE: And you don't have to worry about

Sid1ey, Your Honor.

MR. CARROLIJ: f have an order from the Court t,hat

day which at the last paragraph, if you'11 notice,

enLers and conLínues the MoLion for Leave to Fil-e the

Amended Complaint. And it was on Mr. Novoselsky's

mot ion .

THE COURT; As much as I would líke nothing

grant. Mr. Cummins' motion,

Complaint that I have,

thaL's anything other than is

Honor, most respectfully,

think anything's funny about

Lhi s

THE COURT: Vle1l, I donrt think it's f unny

either.

MR. CUMMINS: WeL1, t,here was a Lot of laughter

better, probably, than

I thÍnk that based on

there is nothing here

coming ouL of my case.

MR. CUMMfNS: Your

first of all, I don't

to

the

24
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when you made that observation. I donrt think it's

funny. And Itm going to say

THE COURT: f rm trying to

something, Your Honor.

make things easy for

all of us and for rflê, too. And the easiest thing for

me to do would be to sây, substitution. Go someplace

else.

MR. CUMMINS: That's your obligat.ion, most

respect ful Iy .

THE COURT: WelI, I understand thaL 's the way you

read the statute. And T have read what they have

said in t,heir responses. Now, I understand there's

some urgency today and so you want us all to stop

everything for this because you want to have some

type of a hearing on some kind of a motion tomorrow.

Is that correct?

MR. CUMMINS: Let me

THE COURT: Sir, frm trying to do some

schedulitg, too.

MR. CUMMTNS: Yes. Is that correct? Yes, Your

Honor, it's correct. And I'11 explain why itrs

correct.

THE COURT: And I want to be able to give you as

fu1l of a hearing on your motion for substitut,ion and

your cases if you want me to.24
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However, you have to understand. They have

both filed responses. One of the responses just came

in this morning. I haven'L read the Terra

Foundation's response. f was here wíth you on

another case 'til almost 1:00 and

have jusL returned from that meeting, and

I still havenrt read their cases.

MR. CUMMINS: All right. Herers my dilemma.

THE COURT: If you wanL thís heard and you want

it heard and have a fu1l opportunity to argue, ï | 11

have Lo do it, tomorrow.

meeting for

are familiar

meeting for

meeLing. I

MR. CUMMTNS

problem. And r

made a tactical

THE COURT:

move ?

MR. CUMMÏNS

which \^/e sought

l- 3 th . And here

THE COURT:

MR. CUMMINS

the new judge seminar,

\^ras delayed for a

which I know you

get to thatwith, sir, and didn't

an hour. I was late an hour to that

: All right, .Tudge. HereIs the

and you put and, you know, they

move, and I understand tactics.

I 'm sorry, what is their tactical

: A meeting of the Terra Foundat,ion,

to enj oin bef ore Judge Gardner on the

r s the transcript of that proceeding.

Okay.

: Irve given everybody that.24
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We filed an Emergency Motion for a Temporary

Restraining Order. And the reason and here's Lhe

Emergency Motion for the Temporary Restraining Order.

It v,/as agreed. and. understood that no meeting would go

forward. ble withdrew our motion as moot at that

point. We now have a situation where yesterday, ffiy

clients received an agenda of items attempting to do

exacLly what, we sought, to enj oin on August L3 but

which the various defendanLs, and Mr. Quinlan was one

of the most articulate on the subjecL, said, okay, ür€

wonrt do anyt.hing wit.hout appropriate notice.

We believe that our Motion for Temporary

RestraJ-ning Order is well founded. That there should

be no meeting tomorrow for the various reasons \^/e seL

forth. Yourre unfamiliar with those. Here's what l

don't want to get into the tríck bag on. I want the

meeLing Lomorrow stopped because werre entitled to

that emergency relief. And I can persuade you on

that,. If everybody's

THE COURT: You donrt want to persuade me. You

wanL to persuade someone else. So first we have to

go through the issue of substitution of judge. And

if you want it done right, I have Lo read this stuff.

MR. CUMMTNS: WelI, then can we have an agreement

I_,AURA L. KOOY REPORTTNG, LTD.
(3L2) 782-KOOY (s66e)
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of alL these part,ies that if you hear the Motion for

t.he Temporary Restraining Order, that Lhe meeting

is Lomorrow at l-0:00. That's Lhe schedule. If you

hear that, w€ don't waive our right to substitution

by statute as it's set forth in our motion.

THE COURT: Is Lhere a meeting Lomorrow?

MS. STONE: There is a meeting tomorrow, Your

Honor. L0:00. Notice was

THE COURT: When was ít scheduled?

MS. STONE: Pardon?

THE COURT: When was it scheduled?

MS. STONE; You man when was the notice sent out?

THE COURT: Yes.

MS. STONE; It was sent out by messenger on t,he

7th and lrm sorry, ffi€ssengered t,o people on the

7th. Fed Exrd to people on t,he 6th with delÍvery on

Lhe 7th.

MR. CUMMINS; ThaLrs incorrect. Our clients

received the information lasL evening. There was no

agenda sent of any kind or character. And

Ms. Stone

THE COURT : Ms . Stone, your re holding somet,hing

up. What, are you holding?

MS. STONE: Yes. f have Lhe FederaL Express

T,AURA L. KOOY REPORTING, T-.,TD .

(3L2) tA2-KOOY (s66e)
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receipts showing when the notice was gi-ven. An

agenda is not required under the Bylaws, Your Honor.

The agenda ís done as a courLesy so that. Lhe Board

members can more efficiently conduct. the Board

meeting.

The point is, Your Honor, L,here is no stay

in place as Mrs . Terra, Dr . Tucker, and Senat,or

Simpson pursue t,heir appeal . In other words, you

have granted and entered the Consent .Tudgment

MR. CUMMINS: We1l, now werre arguing the

MS. STONE: Excuse me.

MR. CUMMINS: Werre now arguing the TRO.

MS. STONE: Excuse me.

MR. CUMMINS: The question is whet.her therers a

meeting tomorrow scheduled? Yes. Did we get proper

notice? No. Did we get notice consistent with what

was represent,ed to Judge Gardner? No.

MS. STONE: Your Honor, ffiây I be permitE.ed to

f Íni sh?

THE COURT: Yes, please finish.

MS. STONE: And I would ask if the Court could

remind counsel- t.hat it, is impolite to interrupt other

counsel .

MR. CUMMINS: I don't need24
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THE COURT: I think Mr. Cummins understands

manners, but we have to kind of tone the advocacy

down a little bit and Iet, her finish. Go ahead

MS. STONE: Thank you, Your Honor.

As Your Honor has required of us on previous

occasions, Lhe Terra Foundation is carrying ouL

business. And it has done so since Your Honor has

ent.ered the Consent ,Judgment

meeting is the second Board

t,hat will be held since the

on JuIy 26. This Board

meeting that is planned

entry of your Consent

lTudgment. There are many very important items that

have to be discussed including the budget, certain

educaLional proposals, oLher matLers of importance to

of Lhe

because the

the Board. We cannot allow the work

Foundation to grind Lo a halt

objectors, having had numerous

merely

opportunities to be

heard, want yet another opportuníty Eo be heard.

THE COURT: Okay. I'm a little 1ost, on thís

thing that, you gave me. Itm not real- good at f índing

out these tracking directions. What piece of paper

do I look at to see that Mr. or I'm sorry,

Dr. Tucker, Senator Simpson, and Mrs. Terra got it,?

I see an entry on Abe Gomez.

MS. STONE: May I direcL Your Honor to the right24
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page ?

THE COURT: Sure.

MS, STONE: In addition, w€ also have Don Ratner

here who is in charge of sending out, the notice.

He's aLso avail-able to give testimony to Your Honor

MR. CUMMINS: Put him on the sLand excuge me

I apologize, Judge.

MS. STONE: If I may turn down the corners of the

pages Lhat relate to Dr. Tucker, Mrs. Terra, and

Senator Simpson? Ts that your question?

THE COURT: Sure. That wouLd heIp. I just wanL

to look at it for a minute.

MS. STONE: And it is my understanding, Your

Honor, having spoken with Mr. Ratner, thaL Lhe

Federal Express packages were sent ouL on the 6th.

Received on the 7th. Although the Directors in

France received them, I believe, on the L0th. And

that messengered delivery was given to folks in

Chicago on the 7t,h.

MR. CUMMINS: WelI, whaLrs wrong with what

Ms. Stone just said is there were no packages sent

that my client ever received. In fact, co-counsel

who represents Buntrock said that he found out about

the meeting Loday when he got back t.o his of f íce.24
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Those are the folks thaL represent Mr. Buntrock and

Mr. Gidwitz.

Here is what my cl-ient got yesterday, ,Judge

(Handing. )

THE COURT: Irm sorry, when you say rryour

client, 'r I rm looking ât, f or ínstance, shipping

instruction that shows that Lhe one that hras sent

Judith Terra 1n Washington at her address vtas signed

for by a representative called Laverne and that it

was received, noLice was received, orr September 7

And in regard to Dr. Tucker, it looks like

it was also signed for and there is I donrt see

the name of the signed for.

MS . STONE : I don' t see the name eit,her, Your

Honor. But I t,hink it does say t.he receipt date.

The delivery date.

THE COURT: Okay. The same thing for Senator

Simpson. And they are both received on September 7

Now

MS. STONE: f believe the 10th, Your Honor.

MR. CUMMINS: But none of Judge

THE COURT: It says delivery date September 7

MS. STONE: I rm sorry.

MR. CUMMINS: Whatrs critically ímportant here,24
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not only in t.he conLexL of the Bylaws, buL in the

conLext of the representations made before

.Tudge Gardner when we withdrew t.he fRO moLion, is the

substance of what was purporting to be done. This

\,\ras received for Lhe f irst time

evening. That's precisely the

by our client last

many of those items

are precisely the

Board meeting that

'Judge . (Handing. )

it.ems that were on the August L4

was aborted. Herers t.hat agenda,

that came

or not

And herers the material

to my client. yesterday.

they contend that they

meeting Lhat míght deal

My cl ient , whet,her

got some notice of some

my clj-ent did

going to be

wit,h something,

t.here wasnot know until yesterday that

t,his at.tempt to try to repair what wasn't

appropriately done on August 1 following the

Settlement Agreement that you approved.

I-,et me say one ot,her thing since werre int,o

thi s now,.

THE COURT: Wel-l, f rm not into this now. I sLill

have to decide what order I'm going Lo do it in, and

I have t,o get inLo the merits.

MR. CUMMINS: If they will

THE COURT: Irm jusl asking Therers a meeting

scheduled tomorrow. You wanL to stop that meeting24

16di-004111
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tomorrow.

MR. CUMMINS: Yes.

THE COURT: Theyrve known about it since

September 7 . You didn't know what the agenda was.

You were all in front. of me on the 29th and the 7th.

I remember the Terra Foundation counsel saying

there's absol-utely nothing to sLop us f rom meeting

and having Board meetings.

MS. STONE: Right.

THE COURT: And I remember you saying, but t.hey

agreed. And I remember them saying, Do, they

didn't we didn't. agree. I rm doing t,his f rom

memory. Irm not doing it from anything else. And

Ms. Stone is holding up right, now a transcript and I

assume I'm f hope Ïrm close to what the what

happened on those days.

But. is this a big surprise that they were

going to conLinue Lo plan

MR. CUMMINS: Absolutely

THE COURT: -- and meet and do these things?

MR. CUMMINS: Absolutely because it's precisely

whaL we sought to enjoin, and t.hey said thaL there

woul-d be appropriaLe notice given.

Now, ,Judge, if they wanLed to have a meet.ing24
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to do somet.hing that, did not necessarily involve

Mr. Field and some of these other folks who have not

yet been duly elected Lo this Board, and you know

what, when Ms. Stone says t.wice now she said this

in proceedings, that this Board has conducLed

business, wel-l-, ffiy cl-ients donrt know about Lhat,.

And there Ís probably

THE COURT: T-.¡eLIs noL get int,o Loo much merits

here because wetve got a Motion for Substitution.

MR. CARROLL,: fiTerre geLting very f ar af ield, Your

Honor.

MR. CUMMINS: WelL, You're the one

My colleague

THE COURT: I'11 see You Lomorrow

tomorrow at B:00 in the morning. Please

own reporter because our reporters don't

excuse me.

T ' l-1 see you

bring your

start untí1

9: l-5. That. will give me overnight. to have a chance

to read the case law Lhat has been cited by the

who are opposíng it. My initial reaction ispeop 1 e

it's a brand ne\^I case. Of

auLomatic subsLitution as a

course you

matter of

get an

right. Yourve

cÍted some case law that says, canrt do it under

grounds of forum shopping in this situat.ion.

Itve looked at Lhe only Complaint, that's of24
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record in this case. I'm willing Lo take a l-ook aL

your case law based on that. And I'11- Iet you know

when I see you tomorrow morning whet.her the case is

going to be j-n f ront of me or not. ,Just in case it,

is in front of fit€, I will also read overnight the

Emergency Motion for a TRO.

fs there anything else you want me to read?

MR. CUMMINS: Sure.

MS. STONE: I would like Your Honor to read the

transcript in front of Judge Gardner. There was

no agreement

MR. CUMMïNS : The j udge has t.hat . I gave iL to

her.

MS. STONE: Pardon me. There was no agreement

. On thethat there would never be a Board meeting

díscussion about aconLrary, there was a

meeting t.aking place

not ice .

THE COURT: Do I

Board

after an appropriate five days'

have that Lranscript?

MR. CUMMINS: Yes. I just gave it Lo you.

THE COURT: Is this t.he entire transcript, before

,Judge Gardner? I canrL imagine you were only over

there for this amount of time

MR. CARROLL: Yes, Your Honor24
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MR. CUMMINS: There was a lot of stuff said off

the record.

MS. STONE: I believe it.'s l-5 pages long, Your

Honor.

MR. CUMMINS: We1I, they had all kinds of

discussions off the record. That's why we'11

probably have to file something on behalf of

Mr. Novoselsky who was there and I wasn't.

THE COURT: Okay. i,Vell , I will read overnight

both of the oppositions. I have the cases thaL were

cited that came over f rom Mr. Quínl-an. The Terra

Foundatíon, did you submit addit,ional cases in your

response ?

MS. STONE: f believe many of our cases were the

same. The Marshall case and the ilsonville case.T¡J

MR. CARROLL: The Wil-sonvi1le case is the

principal case.

MS. STONE: So we can send over addit,ional-

copies. If there's anything additional, we'11 send

it to you.

THE COURT: Irm going to ask you to get them

here well, the problem is I'm going to be leaving

the building soon so I rm not going to be able to read

them until 7:00 in the morníng. But. if you can get24
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them over here as soon as possible, that would be

helpful.

MR. CUMMINS: I may get you some

t,he mornj-ng, .Tudge, if you wil1, in

THE COURT: I will do the best I

cases by 7:00 in

repIy.

can Lo digesL

in theit. We have a Lot donrt try for 7:00

morning. VÍe are under very tight, security in this

building, and no one can get in at that hour except

me.

MR. CUMMINS: Can I fax something to you?

Anybody who wants me Lo readNo.THE COURT:

anything, have ir
anybody past the

MR. CUMMÏNS:

THE COURT;

MR. CARROL,ï,:

THE COURT: You want me

here by 4 :3 0 because they don't Let

guards bef ore B ; 0 0 in the morni-ng.

Well, .Tudge, not that I mind

This isnrL my emergency.

ïtrs not an emergency, Your Honor.

to read thís. You want,

me to rule for you. Itm going to do the best f can

to read it, and make a reasoned decision. I'm willing

Lo leave my house tomorrow at,6:00 and come here and

read your cases at 7:00. But f 'm just t,elIing you,

you're not going to get 'em in the building unless

you get rem over here tonight.

MR. CUMMINS: We11, here's a simple proposition.24
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Here's a simple proposition. I want to give you an

opportunity I think I believe you have no

discretion. You have to grant us a substitutíon.

You know that's our position. You want Lo give that,

further consideraLion in t.he context of whaLrs been

present,ed. I'm all for that. And I rd like to have

an opportunity to sensibly reply to t.hat. This is

the tactical issue.

Now, here's what Irm suggesting. If they

will alL agree, if aL1 t,he partíes here will agree

that allowíng you to rule on t,he temporary

restraining order

THE COURT: Theyrre not going to agree,

Mr. Cummins. You can keep asking over and over, but

I know. Theyrre shaking t.heir heads. Is anybody

going to agree to that?

MR. CUMMINS : Vüe1l- , of course .

MS. STONE: No.

MR. CARROIJIT : No .

THE COURT: If I ask you all to agree, are you

going t,o agree to ít?

MR. CARROLL: No, Your Honor.

MR. CUMMINS: Well, now you see

THE COURT: I can'L order them to agree to it.

LAURA L . KOOY REPORTTNG, l,TD .

(ztz) ze2-KooY (s669)
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Theytre not going to agree to it. So what do I do?

MR. CUMMINS: WelI, you can also observe the

tactics thaL are in play here.

MR. CARROLIJ : Your Honor, can I clarif y a couple

of things? First of all, just because I said I

didntt know about the meeti*g, that doesn't mean my

clients didn't get proper notice. And that's the

issue here. Not whether Lhe at,Lorneys got notice.

MR. CUMMINS: He's now representing they did, of

course

MR . CARROLIJ : Second of al l , Your Honor , thi s

isnrt an emergency matter. Talk about tactics,

Mr. Cummins also has tact,ics at play here.

int.o t,acL ics . I 'm j ust

law says, and I've got

read the Iaw.

THE COURT: l,et I s not get

t,rying to figure out what Lhe

to read it. So please let me

MR. CARROLL: That's fine, Your Honor.

THE COURT: And then I can telI you tomorrow

morning how I interpret it. And I might be right,

and I might be \^Irong, buL I'm going Lo do t,he best I

can and T'11 see you at B:00, and you need a court

reporLer here.

Now, you put a notebook up here. Do you

want me to look at. that. notebook, too?24
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MR. CUMMINS: No, Judge.

THE COURT: Okay. Is it a1I right if I look aL

the agendas for the meeLing?

MS. STONE: Thatrs fine.

MR. CUMMINS: There is something

THE COURT: I wanL to make sure ftve got a Motion

for Substitution. Irve got the Quinlan firm's

response. Irve goL the Terra Foundation firm's

response. Irve got the Quinlan cases. I tm goíng Lo

get t,he Terra Foundation cases. I'm going to get

cases from plaintiff. And do you have a response?

MR. SCHUMAN: Your Honor, w€ join with Quinlanrs

brief, in particular the Marshall case, which is

probably cit,ed as t.he one we think yotl should pay

most attentíon Lo.

THE COURT: Did you

MR. SCHUMAN:

MR. CARROLI-.,:

MR. SCHUMAN:

MR. IOPPOLO:

just want to join

subst,itution.

Werre

file something?

part of their brief.

signed onto our brief.They

We signed onLo their brief.

We have noL filed anything, but I

the motion the opposition to the

THE COURT: Okay. And then as far as the TRO, I

have a Complaint and I have an Emergency Motion for a24
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TRO that was filed August. L3.

MR. CUMMINS: And you need

Yes, sir?

And you need a copy of t,his

to Disqualify Sidley & Austin which

or not and to what extent Sidley &

to the issue of the t,emporary

THE COURT:

MR. CUMMTNS:

Emergency Mot.ion

goes to whether

Aust.in can speak

resLraÍning order tomorrow

THE COURT: Stop one moment, Please. You

mot,ioned this up at. l-0:00 for September 17 in front.

of Judge Evans. Did anybody write an order about

t,hi s mot ion?

MS. STONE: No.

MR. CUMMINS: That got entered and continued,

Your Honor.

MR. CARROLL: Entered and continued, Your Honor.

MR. CUMMINS: As part of

THE COURT: Generally?

MR. CUMMINS the st,uf f Lhat came to you.

MR. CARROLT-.,: The order said entered and

continued to the judge that will hear the case.

THE COURT: BuL it wasnrt set at a particular

time?

MR. CARROLL: That is correct, Your Honor.24
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THE COURT: It was entered and continued.

MR. CARROLL: There were four motions that were a

part. of that,, Your Honor.

MR. CUMMINS: The reason that you have to read

that is because unl-ike any íssue that.'s been

presented to you before, when you read Mrs. Terrars

affidavit, her testimony, you will understand why

Sidley & Austin cannot act as counsel in this case.

THE COURT: Okay. Did anybody ever file a

response to that?

MS. STONE: No. Your Honor, it came in minutes

before we walked over Lo the Court on Monday in front

of then Presiding Judge Mu1hern.

If Your Honor is not inclined to dismíss it

out of hand, and we certainly hope you will

THE COURT: I won'L dismiss anything.

MR. CUMMINS: Ms. Stone can testify, .Tudge.

MS. STONE: Pardon me. Pardon me. Then we would

like úhe opport.unity to respond. We donrt think that

iL is appropriate for tomorrow.

THE COURT: I can only read so much between 7:00

and B:00 in the morning.

MS. STONE: And, Your Honor, it is not up for

tomorrow. They've asked you to rule on the

LAURA TJ. KOOY REPORTTNG, ]-.'TD.
(3tz) 782-KOOY (s669)

l-0

l- 1_

t2

13

T4

l-5

L6

L7

t_8

1-9

20

2L

22

23

24

16di-004121



t_

2

3

4

5

6

7

I

9

32

Substitution of Judge and the TRO. You indicated you

would hear those. The Sid1ey matter can be heard at

a different time.

MR . CUMMINS : We 11 , ,Tudge

MS. STONE: For the record for the record

THE COURT: LeL ts talk about t.he order of things

when I get here in the morning.

MS. STONE: Just for the record, w€ have the

Federal Express receipt. showing that, in fact,

Mr. Buntrock received notice of this on September 7.

THE COURT: Counsel, Irm going to have to leave

the building in l-ess than five minutes. I need to

have an order entering and contínuíng the Motion for

Substitut.íon of judge to B:00 tomorrow morning,

entering and continuing did you just present the

motion for a TRO?

MR. CUMMINS: We presenLed it on

THE COURT: Did you not,Íce iL up for just, now?

MR. CUMMINS: We gave everybody we explained

the problem which was/ we had to have the SO,f ruled

on before we could present the MoLion for Temporary

Restraining Order. IL's a ít's símp1y a renewal

of the motion t.haL was withdrawn when the meeting was

voluntarily cancelled.
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MR. CARROLL: fs it the same exact motion

ref i led?

MR. CUMMINS: It is exactly.

THE COURT: I think the order should probably say

that, the Motion for a Temporary Restraining Order

will be presented tomorrow morning at B:00 upon

conclusion of the Motion for Substitution.

If I grant. the substitution, werve got to

wait for the clerk's office to open up. Wetve got to

it through t.heget iL t,hrough the system,

computer, get it to another

get

judge, and I donrt want

an issue that you didn't have properyou to have

notice. So

order now.

I need to leave t,he buildíng

building with ,Judge Foreman

for the Lransportation and

quickly. Thank you.

I want to make some reference in the

So please do t.hat rather quickly because

* *

and I need to leave the

and he is countíng on me

\¡/e need to leave very

+ * *

24

16di-004123



34

L

2

3

4

5

6

7

B

9

1_0

l_1

1,2

l_3

L4

1_5

1,6

l7

1_8

19

20

21,

22

)'),

ITAURA IJ. KOOY REPORTI NG, ï-.,TD.
(3L2) Zs2-KOOY (s669)

STATE OF IIJLÏNOTS
õG.

COUNTY OF DUPAGE

I-,AURA l-.,. KOOY, being first duly sworn,

a Certified Short,handdeposes and

Reporter in

proceedings

says that she is

Cook County, Illinois, and reporEing

in the Courts in said County;

That she reported in shorthand and

thereafter Lranscribed the foregoing proceedings;

That, the withín and foregoíng transcript is

true, accurate and complete and contains all the

evidence which was received and the proceedings had

upon the wíthin cause before the Honorable DOROTHY

KIRIE KINNATRD, ,Iudge of the Circuit Court of Cook

County.

Witness my

and

of

official signature and seal as

Notary Public j-n

--tthi s c>t/n* day

for DuPage County, fl1inois, on

, A.D

Q¿t e

L-- \---r / -/t-tLu-/-R- d, . K¡¿7L¿-a
LAURA I-., . KOOY, CSR,
Notary Public
CSR No. 084-002467
200 North Dearborn
Suite 2903

RDR/ CF.F-

Street

Chicago, fflinois 6060L
(312) 7e2-KOOY (s56e)MY üûr\4ldîlfj$l 0N ti(Plniliì tl'2.2üc3

C¡FËí#lirtl f$ÛìlliL

I"Á,(Ji(A t., l(rifiY
Î{OTAili Plrliii-iÛ, STlrTl liF ilt!ì\i0l$

24
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STATE OF IT-.,LTNOIS

COUNTY OF COOK
&;¡ Ë B ,-;,tl

)

)

)

IN THE CIRCUTT COURT
COUNTY DEPARTMENT

OF COOK COUNTY
],AVI DTVISÏON

PAUL HAYES TUCKER, a Director
of Lhe Terra Foundation for
the Arts; et â1. ,

Plaintiffs

-vs -
No. 01- L OO9LL2
Trans. to ChancerY

DEAN BUNTROCK, a Director of
the Terra Foundation for the
Arts; et â1. ,

DefendanLs.

Record of proceedings before the H<¡norable

,IUDGE DOROTHY KIRIE KTNNAIRD, ,Tudge of the circuit

Court of Cook County, Il1inois, commencing at

8:00 o'clock a,m. on the 21sL day of September, A'D

2001-.

APPEARANCES:

CUMMINS & CRONIN bY
MR. ROBERT P. CUMMTNS
77 West Wacker Drive
Sui-te 4800
Chicago, Illinois 60601-
(3L2) s7B-0s00

DAVID A. NOVOSEI-,SKY & ASSOCTATES bY
MR. DAVID A. NOVOSELSKY
1-20 North T,aSaIl-e StreeL
suiLe l-4oo
Chicago, Illinois 60602
(31,2) 346-893024
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on behalf of the Plaintiffs;

QUINLAN 6¿ CRISHAM, LTD. bY
MR. WIIrI-,fAM R. QUINLAN
MR. ,fAMES R. CARROI,L
MS. CHERYL NTRO
3O North LaSalle Street
Suite 2900
Chicago, Illinois 60602
(ttz) 263-0900

McDERMOTT, WTLL & EMERY bY
MR. WILT-.,IAM P. SCHUMAN, P .C
227 West Monroe StreeL
Chicago, I1]inois 60606
(312 ) ge 4-7716

on behalf of the Defendants Dean
Buntrock, Ronald GidwiLz, Margaret
Da1ey, and Arthur Hartman,'

on behalf of the
Pace Marshall

GRIPPO & ELDEN bY
MR. ERIC D. BRANDFONBRENER
227 West Monroe Street
Suite 3600
Chicago, fllinois 60606
(zt"z ) 7o 4-7773

on behalf of
and Floyd

Defendants StePhanie
and Theodore Stebbins;

on behalf of the Defendants James R

Donnelley, Marshall Field V, and
Frederick A. Krehbiehl;

OFFICE OF THE ATTORNEY GENERA]-, bY
MR. THOMAS A. TOPPOLO
1-00 West RandolPh Street
Chicago, Illinois 6060L
(ztz ) 814- 62l.3

t.he Defendant,s James E. RYan
D. Perkins;

24
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STDLEY, AUSTIN, BROVüN & WOOD bY
MS. SUSAN A. STONE
Bank One Plaza
1-0 South Dearborn Street
Chicago, Illinois 60603
(ttz) 853-7384

on behalf of the Defendants Terra
FoundaLion and SidleY & Austin.

* * * * *

(VûhereuPofl, the following proceedings were

held in court. )

THE CLERK: Tucker versus Buntrock, 01 L 9AL2 '

MR. NOVOSET.,SKY:

NovoselskY and Robert

plaintiffs.

Good morning, Your Honor, David

Cummins on behalf of the

MR. CARROI,L : Good morning, Your Honor, James

carroll and Cheryl Niro on behalf of Defendants

Buntrock, Gidwitz, Da1ey, and HarLman.

MS. STONE: Good morning, Your Honor, Susan Stone

on behalf of the Terra Foundation.

MR. IOPPOLO: Good morning, Your Honor, Thomas

Ioppolo on behalf of Mr. Perkíns and Attorney

General RYan.

MR. SCHUMAN: Good morning, Your Honor, William

schuman on behalf of Dr. stebbins and Dr. Marshall.

THE COURT: Wel1, Counsel, iL's a couple mj-nutes

after B:00 and I want to make sure that, is everyone24
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here t,hat you believe needed Lo be here for purposes

of this hearíng? I want to make sure nobody \¡taS

caught in securitY downstairs.

MR. CARROLL: I believe Mr. Quinlan is ol] his way

over, Your Honor, but we can Proceed'

THE COURT: But you don'L believe anybody's

downstairs ?

MR. CARROIJL: Not that I rm aware of . No ' They

were allowing anYbodY to enter.

THE COURT: I \4las asking them Lo let anybody on

this case to enter.

MR. NOVOSELSKY: They did, so. They asked' They

were very Pleasant.

MR. CUMMINS; There r¡¡as essentially no securíty

t.his morning.

THE COURT: I¡ühen You came .

MR. CUMMINS: When I came.

.THE COURT: Was there seCurity when the rest of

you came?

MR. NOVOSELSKY: Yes. In f act, they asked if v/e

were going to Your Honorrs courtroom

THE COURT: I just wanted to f ind ouL. I hacL

spoken to the sheriff. I had described the courL

reporter and asked that they let her equipment ín and24
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t.o try to accommod.ate everybody so v/e would not be

delayed this morning.

MR. NOVOSELSKY: We apprecíate that, Your Honor'

MR. CUMMINS: Mr. Brandfonbrenerts here as we11,

Your Honor.

THE COURT: Do you want to be identified, sir?

MR. BRANDFONBRENER: Good morning, Your Honor'

Eric Brandfonbrener. I represent the five new

directors.

THE COURT: Okay- I donrt have f ive new

directors in front of me right now'

MR. BRANDFONBRENER: On the L case'

THE COURT: f donrt have five new directors in

the L case.

MR. NOVOSET,SKY: Your Honor, respectfuIly, you

do, and. we $/ant to address that '

MR. BRANDFONBRENER: Or, Iet me clarify'

THE COURT: I don't have a court order that shows

that leave was granted Lo file an Amended complaint.

And I have what has come to me from the Law Division.

And whatfs come to me from the Law Division is a file

t.hat shows that apparently a motion had been made for

leave to file.

MR. NOVOSET-.,SKY : Your Honor, they've alI

LAURA L. KOOY REPORTTNG, LTD.
(3L2) 782-KOOY (566e)
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appeared. TheY've all

MR. CUMMINS: -- made jury demands.

MR. NOVOSELSKY: They've made jury demands' They

joined in the MoLion to Transfer-

MR. BRANDFONBRENER: T{e did not j oin in any

motions.

MR. NOVOSELSKY: Excuse me. Mr. Brandfonbrener

didn't. They've appeared. They've f iled jury

demands. several of t.he new defendants have joined

in the Motion to Transfer to you urging that it was

the same case. They cantt on one hand claim that,

they're not before the court and at the same well,

hold on. Why don't \¡Ie address this '

THE COURT: Irm not saying anything. Irm looking

at you.

MR . NOVOSELSKY: VüeII , Your Honor, made a I

assume has made a statement which we think is

incorrect, so we wanted. to correct that. And. we'd be

happy to provide Your Honor with authority Ehat by

appearing generally before a Court and filing

pleadings, which theY did, which included a jury

summons, gervice, ordemand, Yoü obviate the need for

anything else. You can voluntarily appear before the

Court. So therefore, You heard \^/e can have it'24
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read back to you. I appeared just said, f,or the five

new directors. So they've appeared and Lhey've

brought themselves inLo this case.

THE COURT: WeII, the five ne\^r directors may or

may not have filed' an appearance '

MR. NOVOSELSKY: TheY did.

THE COURT: There's no order in this case

striking that appearance.

MR. NOVOSELSKY: Nor are v/e moving to strike it,

Your Honor.

THE COURT: That appearance is of record and,

counsel, I believe was introducíng himself. I was

merely saying and yourre going to have to te1l me

if Irm wrong

grant.ing leave

is no comPlaint

involvíng these

there has been no order entered

to file an Amended Complaint and there

currently on file in this case

folks who vol-unLariIY came,

apparently, and filed an appearance '

MR. BRANDFONBRENER: That's correct, Your Honor'

THE COURT: Is that correct, Mr. Novoselsky?

MR. NOVOSELSKY: No, ma'am. Very, rêspectfully'

There's a question which I donrt think we can get to

yet because I don't believe we can go behind the

mot.ion for change. f f Your Honor insists that I go24
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behind the motion for change

THE COURT: f rm not ínsisting on anyt'hing'

MR. NOVOSET-,SKY: Then I respectfully disagree

wlt.h Your Honor. There was an Amended complaint

f iled. .Tudge Gard.ner gave us leave to do so. There

was a question as to the Order, which we never

resolved. Everybody can shake their head all they

wanL, Your Honor. Itm trying t.o answer the courtrs

questions. Irm also suggesting t,he court cannot go

behind. t,he motion, and- I dontL want to waive

anythíng.

THE COURT: Counsel, just sO I have records, your

name again is?

MR. NOVOSEITSKY: David Novoselsky '

THE COURT: Your name again?

MR. BRANDFONBRENER: IL's Eric

THE COURT: Eric? I'm sorry, I canrt hear you'

MR. BRANDFONBRENER: Eric Brandfonbrener'

B-r-a-n-d- f -o-n-b-r-e-n-e-r .

THE COURT: OkaY. We need to take

MR. BRANDFONBRENER: And, Your Honor, your

assessment of t.he case is correct. we are unsure

what the sLaLus of the pleading was '

THE COURT : I don'L need to hear anyt.hing more .

LAURA l-,. KooY REPORTTNG, LTD.
(3L2) 782-KOOY (s669)
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The first motion in order is a Motion for

Substitut.ion as a matter of right' And I have

received that moti-on. I have also received and

viewed f rom Mr. cummins case l-aw in support of that

motion and I assume yourve all seen his case Iaw

I just. wanted to know if Yourre

t.o be here. I need to go ahead

I have in front of me.

also.

And I have

opposition t,o that

opposit.ion to that.

short because these

yesterday with the

here, yourre welcome

with t.he motions that

received the Terra Foundation's

as wefl as the Plaintiffs'

And I know that the time is

maLLers were Put on mY calendar

anticipation t.hat thís Court would

stop everythi.g, decide this moLion, and you would

either stay here for a TRo or go elsewhere for a

TRO because you have the desire t,o st'op a meet'ing

that¡s supposed Lo take place at 10:00 this morning.

so that is why I wanted to read the case 1aw. And

t.hat is why I wanted to have an opportunity Lo see

what, bot,h sides v/ere saYing.

Time is short., so t.he p3-aint'if f s did not

have an opportunity to file a memorandum. I had the

benefit of reading the defendants' memorandum. I24
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want Èo ask the plaint,if f s, have you been able to

dist,inguish the cases that Lhe plaintif f s Irm

sorry, Lhe defend.ants have cited, particularly the

Marshal-1 savinqs versus Henson case and villaqe of

vüi 1 onwille versus seA ?

MR. CUMMINS: Yes -

MR. NOVOSELSKY: Your Honor, werre prepared to

argue this mornÍng.

THE COURT: Go ahead, Please

MR. NOVOSEIJSKY: Although I wouLd ask you for the

mat.erials I just handed you because part, of them were

my notes

THE COURT: I handed it back Lo You, sir, and

your notes are on the bottom and I didn't look at

them. It is one page and it has some handwriting

stuff and I handed it right back'

MR. CARROLIT: Your Honor, ít would have been on

the moLion t.hat he put in front of you'

MR. NOVOSELSKY: I handed you a copy of

I apologize.

I apologize.

Novoselsky is

Brandfonbrener I s appearance My

co-counsel absconded with it.

MR. CUMMINS: Judge, Mr. going to

argue t.his. I need to clarify one point, if I may'

THE COURT: Yes, sir-

LAURA L. KOOY REPORTTNG, LTD
(31"2) te2-KOOY (566e)
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MR. CUMMINS: You said

authoritY in suPPort of our

any authoritY in support of

t.hat we f iled some

motion. We

our motion

didn't f il-e

Our motion

our position.should be granted as of

We cited Lhat aut'horitY

THE COURT: That

what the Iaw is in

right.

to show

Thatrs

contradistínction to what was cíted by the

respondents to the motion.

THE COURT: I asked you to drop off any law you

wanLed. me to read for today. You dropped t,his of f -

MR. CUMMINS: I wanted to clarify, that's all'

T.HE COURT: r read thíS. I assume you're citing

Lhis in suPPort of

MR. NOVOSET,SKY:

your motion.

addresses Your moLion

,Judge, I ' 1I address that .

This is the authoritY that

. What else would Yotl have

given it to me for?

MR. CUMMINS : Well, .Tudge, maybe there is a

technical nicety that Mr. cummins gets hung up on.

The fact of the matLer is, thaL under the estabLíshed

]aw, which is reflected by those cases, you have no

discretion. You may not look behind thís motion.

THE COURT: Then I can look aL the cases, right?

MR. CUMMINS: Of course You can.

THE COURT: And you brought them to my atLenLion,24
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and so I said you cit.ed them in support' of your

motion. What's wrong with that?

MR. CUMMINS: okay. We11, itrs simply a matter

we cited. them to respond Lo the aut,horit,y t,hat Lhey

cited which has nothing to do with t.he issue before

this courL. That's why. And Mr. Novoselsky will

address that. Itrs maybe a technical- nicety. But

some revj_ewing court may quest,ion someday about

Mr. Cummins believing thaL he had t.o f iIe supporting

authority on a Motion for Substitution as a matLer of

right,, which we do not. That's all. Thanks, ,Judge.

MR. NOVOSELSKY: Judge, let me begin br j-ef ly' Ï

agree with my co-counsel. This is a mot,ion whích

does not require proof of anything other than the

issue of whether or not it' is filed in a timely

fashion.

Your Honor has made no rulings in this case'

This j-s not the same case. with all due respect, Ï

don'L think t,he Court, can even consider the arguments

raised. in opposition. The only inquiry a court can

make is, have I made any rulings in this case? The

Court, is aware that it has not.

THE COURT: Can't I decide whether or not I have

made rulings in related cases thaL are substantially24
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Lhe same?

MR. NOVOSELSKY: No, maIam. Very respectfuIly'

Even the cases that Your Honor questions '

First of all, this is not the same case.

t.hey have some relation that' a

matLer of righL, not as a

The cases don't saY if

moLion for change as

matter of Prejudice, can be granted after a ruling.

First of all-, Your Honor has made some

il d like to correcL some sLatements Your HOnor made

before we began buL which were on the record.

a

First. of all,

Complaint, let's cal-1

Itrs not captioned as

ver 'lìs Bunt or:k 01_ L

we have in the origínaI

this Terra II, but it isn't.

that. It's caPtioned Tuçker

9l-1-2. The Parties are not and

have never been identlcal . we keep forget,Ling that

Mr. Ryan and Mr.

THE COURT: Perkins -

MR. NOVOSELSKY: Perkins were not parties

before you.

THE COURT: I know

MR. NOVOSELSKY: Mr. Perkins was a lawyer'

THE COURT: Still ís.

MR. NOVOSELSKY: So the suggestion stiIl is'

So t.he suggestion t.hat this is the same case and the

LAURA L. KOOY REPORTTNG, I-,TD
(3L2) 782-KOOY (566e)
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same part.íes f alls on ics f ace ' It is not a ref il-ed

case. It is not the same case - It is not' even

arguably the

say welI, oD

shouldn't be

motion. So

Lhis is t,he

same case. We can'L wave our hand and

the meriLs, Mr. RYan and Mr. Perkins

here, because Lhat's going behind the

the suggestion made Lo the Court that'

same case under a differenL title is

is if Your Honor wants additional- argument, I ' 11

present it. is Your Honor canrt look behind the

case. All Lhe Court can

case. Thatrs the Greiman

wit.h 'Judge Greiman where

members of familY, these

These are related cases.

do is sây, itrs a different

the case we gave

guardian

same judges

Judge Greiman said, You

wrong as a matter of fact.

No\aI , as a matter of Iaw,

Honor will- recal1, and, again' our

Your Honor, if Your

first posit,ion

you

said,

It's a far more

rule says t.he

simply because

or they're

nonsense we heard

the public

are all the

know what? Related is wonderful.

recent decision, buL so whaL - The

party has a right to a change. And

you're arguing that theytre related

similar or judicial economy or Lhe

before ,Jud.ge Evans originally and then Judge Mulhern.

vlell , .Tudge , yoü know , Judge Kinnaird spent al l t.hi s24
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time on Terra I and we have it's related. They

argued related. Not Lhe same case. It was

Lransferred as related. They always treated it as a

dif f erent case. They didn't. f il-e a Motion to Dismiss

saying it's the same case. Nor could they'

So there is no case in Illinois thaL says,

simply by vírtue of similar subject matter, automatic

change must be denied. wilson doesntt say that. No

case says iL . The case t,haL h¡erve given you and the

st,atute iLself , the statute it,self , more importantly,

grants an absolute right. BuL assuming Your Honor

wanLs to go behind. that, and I sense Your Honor does

because you asked. me to dist.inguish wilson and the

other cages

I-,et 's go behind Terra I , f or a second ' Your

Honor entered. a Consent ,Ïudgment. That is noL a

ruling of the court. I¡le provided that authority.

consent ,Judgment is merely a private settlement

Agreement, binding upon the parties that executed it.

The authority u/e filed in

to Transfer Terra II here

criticized. Nor could it.

detail opposing thç Motion

court thaL enters an order on

makes no finding of law or facL. It merely approves

\^/a S never distinguished nor

says that a trial-

t.he Consent ,Judgment

rt

24
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a private settlement. It further says that the

part.ies that don't sign that agreement are not bound

by the ruling, nor has the Court made any findings as

to them. No contrary authority was ever cited. More

importanLlY, Your Honor

THE COURT: Did those cases involve any situation

where part.ies were before a court and they were

saying , don ' t s ign the Consent ,fudgment ' There I s

somet,hing wrong here. Therers been a breach of

f iduciary dut.y. There's been coercion. This is an

improper set,tlement. Those issues were briefed and

argued. before the court, and the courL went ahead and

signed the Consent Judgment?

MR. NOVOSELSKY: WetI, Lhen that's interesting,

your Honor. Because f irst of all well ' now t¡rerre

clearly going behind

THE COURT: I want t.o know did any of those cases

t.hat you cited in the whatever the proceedings or

and Judge Evans,

lhe facts in thís
moLions were before Judge Mulhern

did they invoJve anYthing close to

case ?

MR. NOVOSELSKY: Well then, Your Honor, now I'm

gett ing

MR. CUMMINS: Yes

LAURA IJ . KOOY REPORTTNG ' LTD .

ßL2) Ze2-KOOY (s66e)
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MR-NOVOSET,SKY:Pl-ease.NowI'mgelt'ingback

you're asking us to argue Terra I, which is not

f írst of all-, therers a Notice f or Appeal . The i-ssue

of that order is no\À/ in the Appellat.e court. Your

Honor had. no jurisdiction to do anything'

THEcoURT:I'mnotaskíngyoutoargueTerral.

Itm asking a question.

MR.NOVOSELSKY:Yes,youare'Theansweris

1¡ô e
J up .

THE COURT: You don't have to answer if yorr don't

want to.

MR.NOVOSELSKY:Theansweris,Yês,thosecases

dealt with parties who had not agreed to the Consent

,Judgment, who had opposed it, and then the issue

became whether or not they \^tere bound or somehow

af f ected., and the reviewing court said absolut'ely

not. The consent Judgment. is not a finding of Lhe

court. It is not binding on anyone who doesnft

execute it. Nor can it be -

More importantly, Your Honor, and, again,

over our objections, what you said, and werve cited

this Lranscript, when we asked in Terra I --

THE COURT: I 'm sorry, You cited this transcripL

where? I don'L have a brief from You, because I

I,AURA L. KOOY REPORTTNG, LTD
(3L2) 782-KOOY (566e)

16di-004142



l_8

1

2

3

4

5

6

7

ö

9

1_0

l-L

L2

13

t4

t_5

t6

L7

L8

19

20

2t

22

¿5

24

don't know what yourre Lalking abouL '

MR. NOVOSELSKY: Because we don't believe Your

Honor should be reviewing matters t.haL took place

we don'L want to argue the merits of this case. But

in Terra l^, Your Honor, when Mr. Cummins wanted to

f ile the counLerclaims, it wou]d have been similar,

or the reLated maLLers, although noL identica]. Your

Honor refused Lo d.o so and said, I'm not barring you

from filing another action againsL anyone you wanL.

All Irm d.oing is signing this consent Decree. Your

parties arenrL affected by it,. You can file whatever

lawsuit. you want '

Now what theY're saYing is, ,Judge, You

that, wê

Lhere's a brand
werenrt right. They didn't object to

pointed out. And

new SuPreme Court

months that said

werve also cited

case LhaL came down in the last six

the same thing. When You stand in a

courL and don't object, youtre acquiescing'

THE COURT: I don't think theyrre saying I

havenrt gotten the merits of this case, t.hat you

couldn't f i1e another l-awsuit .

MR. NOVOSELSKY: We did.

THE COURT: f think what Lhey're saying is you

fíled anoLher lawsuit and it needs to be here

LAURA L. KOOY REPORTING, LTD'
(31-2) 782-KOOY (s669)
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apparently the

that you donrt

right.. ThaLrs

perhaps should have

have agreed to \¡tas

counterclaims to be

other judges have decided that

get a substitution as a matter of

what Lhey're arguing todaY.

and

what they shrould

to file

object to what theY

MR. NOVOSELSKY: If that''s what they're arguing'

Then, Your Honor, You have in essence then iL's

the same case because then our rights have been

decided. Then what you're in essence saying is we

have no right to a change because it really isnrt a

new lawsuit. EiLher it's a new lawsuit or it isn't.

Either Your Honor should have what Your Honor

done and maybe

when I¡Ie wanted

plaintiffs to

were doing, you were induced by the defendants

excuse rû€, the plaint,if f s in that case, not to permit

Lrs to d.o so. You were told, 90 someplace else and

fí]e another lawsuit. whích we did.

Now what they're arguing to You, in essence,

is, l.io, this is the same case. Because lllinois law

says íf it's a new action, you have an absolute right'

to take a change. They're saying, oh, Do, itts

really the same case, ,fudge, because it'rs related'

So what you really were doing was rulíng on the

rights of my clients ' Let's forget t'hat ít's a

LAURA ],. KOOY REPORTING, LTD
ßa2) 782-KOOY (566e)
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Consent Decree that they didn't consent to. LeLrs

forget that we induced you not to permiL them to file

what Lhey now claim is t.his case. Because thatrs

what they're arguing. That somehow you did rule on

matters relating to these cases. To this case.

Terra I I . And what t'heY r re al so

go back t,o the Stambauqh case, if

suggesting, and I'11

with t.hem, everything that f ollows

Your Honor agrees

thereafter is

you.

years

said, you

void.

THE COURT: I'm aware of that. Thank

MR. NOVOSELSKY: And ín Sta auqh 1_4

l-at,er, the Supreme CourL, in its opinion,

know what? Fourteen Years no oners even

t,his, Lhe Supreme Court said- Guess what?

arguing

Eve rybody

goes back to square 1-. And

millions Mr. Perkins, in

werre talkÍng about

his pleadings on

dol-lars of public fundsstanding, said

are being sPent

importantlY, if

millions of

deny our motion,

in aLtorneYs' fees. And more

you assume this is related. and You

everything that goes forward from

today in both cases would be a nullity. And who's

going to end up paying millions of dollars

THE COURT: frm sorry, everything that goes

forward in both cases?

I,AURA L . KOOY REPORTTNG, ],TD .

ßa2) ze2-KooY (s66e)
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no

MR. NOVOSELSKY: Well , if Your Honor says \^/e have

right to a change because t.hís is Ín essence the

same case now, the statute doesn't say if it.'s a

related case. Nor does the Wilsonville case Say the

statute has no impact if you calf argue that Lhe Lwo

I

cases are similar or related. In fact, Judge Greiman

pointed. out quite the opposite '

But i f that I s their pos it j-on, Judge , t hat'

because there's an exception t'o the statute which

isn't written. and the cases we poinL out say the

statute should be 1iberally construed in favor of

granting it not d'oing what Lhey're doing' I man'

you Talk about forum shoppj-ng, they're apparently

convinced, and I believe improperly, that somehow

your Honor is going to do whatever they want, so they

want to stay here because they want to risk millions

of dollars in fund.s. Because I saw some of the fee

petitions. And they know that if their if Your

Honor agrees with them, everything's wasted from

today on forward. Millions of funds, dollars of

fund.s f or Lhis Foundation disappear'

And what. they're arguing is not a case

t,haL's even arguably on point. They're not pointing

to a statute. They don¡t disLinguísh the aut,horities24
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werve given You. TheY donrt even

to you Lhat, YesterdaY, You were

they suggested

in here. You

askedaquestion.I'llshowyouhowwrongtheyare

and how willing they are to induce you int,o error, oI

Iead. you inLo error. The Court. said, and this is

yesterdayinresponseLoacommenLfromMr.Carroll.
ttso I don' L have to worry right nolv that'

Mr. Donnelley, MS. FOrster and Mr. Hamada and all

Lhese other people aren't. properly represented by

counsel because I d.on't have them as parLies right

now. Is that' right?

trMS. STONE: Right.

rrMR. SCHUMANN: That ' s right ' "

Not only do you have new parties, buL Lhey

have all f iled appearances ín Terra IT. The 01- I-,aw

Division case

THE coURT: They might have filed. appearances,

but that doesn't make Lhem a Party'

MR. NOVOSELSKY: Yes, it does. And if the courL

wants to focus on that

MS. SÎONE: Your Honor, Sidley, Aust'in never

fiIed. appearances. we're also named as defendants in

Lhe Amended ComP1aint.

MR.NOVOSEI-,SKY:Ididn'tsaySidley&Austin

LAURA T,. KOOY REPORTTNG, LTD .

(3L2) 782-KOOY (s66e)
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did, Your Honor.

MS.STONE:WehavenoLappeared'Wehavenot

accepted service.

THE COURT: Yourre getting sideLracked. I stí11

want to go back Lo the question, and maybe I missed

it, but I d.onrt t.hink it's been answered, and it was

my initial- question. And that

disLinguish the cases that theY

on? The Marshall case and the

all these cases taLk about t'he

is, can you

are primarily relYing

oLhers. I undersLand

general proposition

a matter of right

you know, thatrs an

that a substitution

before anYthing is

of judge

done and,

is

important

understand

and if it

reversed,

rule. And I aPPreciate it. And I

t,hat íf I make the wrong decision here,

l-s and if it ultimatelY is, You know,

I understand this thís kind of an order

is, itself , non-appealable. Can I^Ie all agree on

that ?

MR. NOVOSELSKY: Unless you certify it'

THE COURT: So the case has Lo go ahead' And if

Irm wrongt, everything after that, is for naught. I

understand the importance of this. And f understand

what the cases say.

But there are cases that have been cited by

LAURA l,. KOOY REPORTING, LTD.
(t:-z) te2-KooY (s66e)

16di-004148



24

1

2

3

4

5

6

7

ö

9

1_0

LL

1-2

1_3

t4

15

l.b

t7

l-B

r-9

20

21-

22

23

24

t.hese def endants.

MR. CUMIVIINS : They're noL relevant, Judge, and

I'11 tel-I you why.

THE COURT: Thatrs what I'm trying to get at '

MR. CUMMINS: All right. Now, Ir11 get to it'

THE COURT: There was a different case

MR. CUMMINS: TheY were prejudice cases, number

one

MR. NOVOSELSKY: Ríght.

MR. CUMMIN: They're prejudice cases' Not cases

as of right.

TheY were

MR. NOVOSET,SKY

MR. CUMMINS:

authorit,y we cite

perceived lack

the facL that

untimely motions, number two.

Right.

there may be inconsistent rulings by

That. r s the di st incti-on. The

is authoriLY with resPect Lo

motions as of right.

Justice Bilandic points out all of Lhe

arguments Lhat

cases that we

therers a host

a half hour to

they make and ParticularlY in the

presenLed t,o you last evening and

of ot.her aut.hority. Remember, we had

pu1l those cases together to get them

to you. And it is clear that notwithstandíng a

of judicial ecorromy, noLwiLhstanding

LAURA T-J . KOOY REPORTING, LTD .

(3L2) 782-KOOY (s66e)
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anot.her judge to whom the case is assigned because

the substitution is granted, notwithstanding tLre fact

some inefficiency in the justíceLhat there may be

system, not.withstanding aIl of

the rule is the ru1e. We have

new parties who have aPPeared'

who have accePted service ' We

are identified as to claims that

this Court. We \À/ere foreclosed

those considerations,

a new case. Vie have

We have ne\^t part,ies

have ne\^I parties who

were never before

by this Court, from

having any findings made. we were foreclosed by this

Court in Terra f from asserting any claims even

cl-aims.arguably related to the Terra IÏ

MR. NOVOSELSKY: And, Judge, Lhat's exactly

THE COURT: Was the Wilsonvi]le case a case

involving prejudice? or lvas it. a matter of right?

MR. NOVOSELSKY: It was decided on the issue of

prejudice and untimeliness. None of which

MR. CARROLL: Prejudice

MR. NOVOSELSKY: I assume I can complete my

sentence

THE COURT: Irm sorry, was it a matter of right

or prejudice?

MR. CARROLL: Prejudíce.

MR. NOVOSELSKY: It was prejudice. And Lhe issue

LAURA I,. KOOY REPORTÏNG, LTD.
(3L2) 782-KOOY (s66e)
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there was noL onlY did You

it timelY.

,Justice Greiman,

prove prejudice, but was

ín the case

goes t.hrough

we gave you

every one of theyesterdaY, specificallY

arguments that theY've

is correct. We have a

Mr. MurphY,

my opponent.

who is very eloquent. I mean, he's been

Patrick Murphy usually doesnrt miss

much of anything as far as his arguments. vühether

they're right or not is a different story. That

opiníon goes through virtually aIl the claims

exhaustivelY and dísPoses of them

presented about Mr. Cummrns

case right on Point where

minute. I-,et 's sLop reaching around

presented

and says,

to you

wait a

looking for reasons to deny things. Itrs an absolute

right.. Letrs not teII u judicial economy. LeLrs not

Sayrelated.Let'snotevensayit'sthesame

family. Letrs not even say therets six other cases

in front of that judge and here's one family member

who wants Lo take a change. The Appellate court

said, yoü know what?' 'You go.

But more importantly here, Your Honor, so

the record is clear, we don't Lhink we should be

behind Lhis. But letts focus on exactly what

happened.

LAURA L. KOOY REPORTTNG, LTD'
(3L2) 782-KOOY (s66e)
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positions. I1l-inois Supreme CourL '

presenting these matters to You in

wanLed a Consent Decree ' You \Ä¡ere

We cited the Auten case in opposition to

being here which says you can't take inconsistent

They opposed ug

Terra I. TheY

induced Lo, verY

respectfullY, Your

are the rights of

Judge, it ' s just a

Decree. It's not

Honor, disregard what we believe

our clients because You were toId,

settlement. TLrs a Consent'

af fect ing

to sây, You know what?

lawsuit in another case

you refused to Permit us

fühat do we now

this is reallY the same

the only Person who can

and

them. You vtere induced

can go file another

argue their rights. And

They

to file thís.

find? They're arguing that

case LhaL's related. Yourre

hear this case. And somehow,

the statutory right, which these, our courLs, have

long held cannot be questioned and are absoluLe

should somehow be set aside because you rea11y did

work on this case, 'Jud.ge, and you really did

findings of fact t,hat's not what' the 1aw

You reallY this is reallY the issues You

d,ecided, except you have dif f erent' parties '

make

says.

already

You

rea1ly did pass upon something rel-ated to our clients

on the merits, even though t,hey wouldn't let You. I

I,AURA L . KOOY REPORTTNG ' ],TD .

(3L2) Ze2-KOOY (s66e)
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mean, this is absurd. It. is absolut,ely absurd.

And then on top of it, so the record ís

cl-ear, the issue of what you did in Terra I is

presently in the Appellate Court ' The law says you

are out of jurisdict.ion to do anyLhing Lhat even

arguably impacts upon that ruling'

Yes, I will agree, Your Honor, that the

issue of attorneys' fees is still before this court -

so the only thing whaL they really want to do,

,Judge, so we understand where they're going, this is

is an effort to saynoL only forum

not,hing can be

TRO here which

shopping. This

ruled upon. Because if you get into a

deal-s wiLh some of these issues, the

argument is made, werve waived our right Lo appeal

because now werre going into the merits '

THE COURT: I don't understand when you say

they're forum shoPPing.

MR. NOVOSELSKY: I'm glad I'm amusing Ms' SLone,

your Honor. Let t.he record. ref lect she's laughing in

light of all that's going on here "
THE COURT: But I don't understand what you mean

when you say they're forum shopping. You filed a

lawsuit in another division.

MR. NOVOSELSKY: Because they wanted t.o be here.

LAURA L. KOOY REPORT]NG, LTD.
(3L2) 782-KOOY (s66e)
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THE COURT: You filed a ]awsuit in anoLher

division.

MR. NOVOSELSKY: After you t.old us t.o f ile

did. What theY're saYing

been before Judge Kinnaird
another lawsuit. Which we

is you reallY should have

all along. ,Tudge Kinnaird should have Iet you file

have allowed theit. Because otherwise You wouLd

counterclaim and there wouldn't

lawsuit.

have been a second

But Lhey induced you to sâY, go someplace

else. File another lawsuit. what t.hey're no\¡/

telling you is whaL you really said, Judge, was

you're here on this lawsuit, your claims are here, 90

ahead and file them. So forum shopping means, Yoü

know what? we think ,Judge Kinnaird has really

already made decisions in our favor. We want to have

the case here. so t.hey teLl ,Judge Gardner it was

your case.

He goL our moLion Lwo mj-nutes before he saw

it and said, oh, this is a Terra Museum case. That's

,Ïud.ge Kinnaírd. He says, You know what? Irm sending

ít over there. They go to Judge Evans and sâY,

,Judge Evans, this is the same case.

THE COURT: Did You object, to thaL?24
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MR. NOVOSET-.,SKY: Of course . Of course '

MR. CUMMINS: Of course.

MR. NOVOSELSKY: And we objected in fronL of

Jud.ge Evans. They stood there and said it.'s the same

case. It'S the same case. .Tudge Kinnaird worked on

this for months. Judge

THECOURT:Irmsorry,couldyoupronounceit

correctlY? It's 'tKin-nared' I'

MR- NOVOSELSKY: I aPologize'

THE COURT: And every Lime you say "Kin-nard, "

Itm thinking of that

MR. NOVOSELSKY: WelI, if Your Honor will recall'

when we weren't judge and lawyer, it wasnrL that name

and I remember the other name' I apologize'

THE COURT: WelI, if you could pronounce it

correct 1Y

MR. NOVOSELSKY; I aPologLze'

THE COURT: -- it's just distracting me and I

don'L want t.o be distracted from your legal argument'

Go ahead, Please

MR. NOVOSEI-,SKY: I apologize to Burke, too '

They kept arguing it was your case ' That

you'd already resolved t.hese issues. That these

maLters had already been resolved. We politely tried

LAURA TJ . KOOY REPORTING, l,TD '
(3l.2) 782-KOOY (s66e)
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to point out was that what they were doing was

talking out of the other side of their mouth. V'ierre

not here to argue t'he Motion to Transfer'

THE COURT: OkaY.

MR. NOVOSEI,SKY : lVe ' re only here to argue, but

they're trying to go behind everything and sâ)¡,

,Judge, this is the same case. You cantt look at it.

THE COURT: I think the answer to my question,

which is really all I wanted you to sâY, because Ï

read this stuff, is you dist,inguish their cases based

on timeliness and. that t.hey were prejudiced. Is that

correcL ?

MR. CUMMINS: Yes, Judge-

MR. NOVOSELSKY: Yes, maram.

THE COURT: rfd. like to hear from this side for a

few momenLs.

MR. CUMMINS: But, Your Honor, ffiâY I make one

other just concluding remark?

THE COURT: Yes.

MR. CUMMINS : The cases, which !üe

required to

right, and

unnece s s ary

present, because this is a

this entire half hour that

and inappropriate, most resPectfullY

Why would it be inaPProPriate any

werent t

matter of

werve spenL is

THE COURT:24
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time, sir, to advise a Court' about the law?

MR . CUMMINS : Wel l , ,Judge, because Ehi s Court

knows

THE

MR.

asked a

j udges

in this

THE

THE

MR.

COURT: WhY is

CUMMINS: I'11-

quest.ion and I

ask t.hem of me.

courtroom

t.hat

te1l you why, Your Honor' You

respond to questions when

You know, better Lhan anyone

DEPUTY: Mr. Cummins, l-ower your tone '

COURT: Just a little bit-

You know better

CUMMINS: Excuse me. Thank you.

than anyone else in t'his

new case involving newcourLroom Lhat this is a

parties. Therers no doubt about that' ' You know

yourve made no rulings in this case. You know that

the literal application of t,he stat,ute granLs us a

Motion for SubstituLion.

Now, once you grant t'hat motíon, if somebody

wants to complain about. it or seek reconsj-deration or

do somet,hing of Lhat kind which woul-d be fo11Y

l_eL t.hem do t.hat.. And thatrs why I said what I said.

WhaL has haPPened here, 'Judge, and

Mr. NovoselskY said it straight,

here is that. we have been forced

what has happened

to presenL authoritY

LAURA L. KOOY REPORTING, r,TD.
(=tz) ta2-KOOY (566e)
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t,o you simply to respond to t.he aut.horiLy that Lhey

cited which has nothing to do with the issue before

this Court.

So I just wanted to cl-ear thaL up'

THE COURT: Irm sorry, the authority that' they

cited to me has to do wit.h the issue about whether or

not a parLy Ín Lhese circumstances gets a

substitution as a maLter of right '

MR. NoVoSEI,SKY: No. The cases they cit'e do not

deal with a maLter of right. They don't deal with

this is a timely mot,ion as a matter of right. The

cases they cite are cases that deal with the issue of

timeliness, which is noL here, and they have not even

raised it. And those were cases where iL was an

issue of change for cause - I'e' , prejudice '

THE COURT: OkaY.

MR. NOVOSELSKY: Now the statute is very clear on

it.s f ace.

THE COURT: I need t,o hear f rom them nol¡/ '

MR. CARROLI-.,: Your Honor, I think we need to get

back in focus on what thís mot.ion is. v[e were here

on their motion Lhat t'heY f iled on Wednesday. We

they wanted Lo

we filed a

responded on Thursday. And I guess

respond to any of our cases because

LAURA I, . KOOY REPORTTNG, LTD .

(31-2) Ze2-KOOY (s66e)
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response. So I Lhink the j-ssue that werre not here

on is the relatedness issue because ,Judge Mulhern

already heard a very long argiument on that on Monday

and she's made a determination that this case is

relat.ed and. that itrs related t.o iL. And, in fact,

it. may be ident.ical to Terra I. And she had the

pleadings. she had the file. she had the complaint.

She had the judgment, Judge. She lvas able to make

that. deLermination.

THE COURT: She díd not consolidaLe them' She

kept Lhem as separate and

MR. CARROLL: There was no motion in front of her

to consolidate, Your Honor. And Lherers an issue on

consoL idate , whether t.hi s court can consol idat e a

case with another case Lhat's on appeal. so that

issue is not. before the court and really bears no

relevance to what we're talking about today'

THE COURT: So they're Lwo separaLe cases' Two

separaLe caSe numbers. And there has been noLhing

except Lhis moLion, in point of time, Put in front of

me by the plainLiffs. so we have no Limeliness issue

here, right?

MR. CARROLT..,: We do have a timeliness issue,

,Judge. And I t,hink what plaintif f is actually trying24
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to d.o is ask yorr Lo read words into the statute. fL

says here specif ical1y under t.he substitution of

judges, under 5/2-l-001- (a) (2) (ii) that an application

for substitution of judge as of right shalI be a

motion and. shall be grant,ed if presented. before the

trial or hearing begins and before the judge

before excuse fiìê, before the judge Lo whom it. ís

presented has ruled on any subsLantial issue in the

case, or if it is presented by consenl of the

part ies .

Our posit j-on, ,Tudge, is that Ít is a timely

issue. That, you have already ruled on a substantial

issue in the case. TL doesn'L say that it, has to be

i-n the same case. You have rul-ed on a substantial

issue in Lhis case. In Terra T, in your

consideration of whether Mr. Perkins and the Attorney

General coerced a settlement, and coerced t.he

settlement and also the validity of that consent

Decree, wheLher it was valid agreement among the

parties, you ruled on substantially the issues that

they have presented in Terra II -

You, in di-recting or in suggest'ing that'

they coutd file another lawsuit certainly didn't

suggest that t,hey f ile it, in the Law Divísion. You

LAURA L. KOOY REPORTING, LTD
(31,2) ?82-KOOY (s669)
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certainly didn't suggest that, they file this specific

lawsuiL. That was their right '

Now it rs our right to def end Lhat, 'Tudge '

And l^re brought iL back before the court because it

should be before the Court because Lhe pleadíngs thaL

they have filed are related, if not identical to, as

.Judge Mulhern has f iled.

THE COURT: Are any of the cases that you've

cited cases involving substitution as a matLer of

right ?

MR. CARROLL : No, Your Honor, because t'he

statute the Lwo cases that we filed were under the

prior Act.

THE COURT: OkaY.

MR. CARROI,L : BuL Lhe

THE COURT: And you haven'L f ound anyt,hing under

the current AcL that talks about subsLitution as a

matLer of right where the judge has maybe decided a

similar issue in anoLher case or this issue, maybe

let's 100k at count I of this complaínt. count Ï of

this Complaint, You look at it and iL looks like,

y€s, Itve already decided that, by implication, if

nothing else, in Terra I. OkaY.

Any of the cases which you cited deal wíth

LAURA L. KOOY REPORTTNG, LTD
(3t2) 782-KOOY (566e)
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that kind of situation?

MR. CARROLI,: Your Honor, I think you have to

look to what Lhe staLuLe was on prejudice at the

time. The statute of prejudice at the time was t'hat

if a plaint.iff made a bare allegation of prejudice

and it was timely f iled, they \^/ere automatically

entitled to a change as of right. That really isn't

much different than the situation we have here, Your

Honor, where as a right, they can come in and say it.

They don¡t have to a11ege prejudice'

BuL in both the prior statute and the

current sLaLute, both of t.hem have to be done in a

timely manner. And that's exactly what Wilsonwille

and the Mars ha1l case stand for

THE COURT: Okay. TeIl me what they could have

done more LimelY. TheY wenL and they filed a

someplace elseseparate lawsuit.

They couldntL.have

the motion in front

They filed it

made they had no reason to make

of 'Judge Gardner, so

he shouldn'L hear the case. Ït',Judge Gardner

gets sent to

with it.. And

dec ided

the presiding judges to do what they do

all of a sudden, Lhe case finallY is

now in front of me for the first time yesterday

Irve made no rulings on the case, oo thaL case, 01 L,

T,AURA L . KOOY REPORTING, T-.,TD '
(312) 782-KOOY (s669)
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what soever.

MS. STONE: Your Honor

THE COURT: I have indicaLed, by final order in

the other case, something. BuL I've made no rulings,

t.echnically, oo their case. How could they have done

anyLhing more timely than whaL they're doing?

MR. CARROLL: Your Honor, Your Honor, werre

arguing that. the case was brought in t.he wrong place

and they're not entitled to a substitution as of

right under the circumstances in this case '

THE COURT: I'm sorry, where should they have

brought thaL case?

MS. STONE: Your Honor, can I address that,

please? Itm sorry, I don't mean to step on counsel's

toes.

prec i se

are, in

essence,

a1 ready

THE

The problem, Your Honor, ilâY be wit'h the

lawsuit t.hat they chose to f ile. What Lhey

essence, doing is rehashing, relitigatitg,

taking a collateral appeal of maLters you

deal-t wíth in Terra I.

l-n

COURT: I agree. I dontL dísagree at all.

Count I

on my

my init, ia1

Especially in regard to Count' I. I think

frây, in very f act, be a col1ateral attack

order. And ít may or it may not be. But24
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They may want Lo

looks like to me.

a right to file a

to amend it.. I haven't

the proposed Amended

amend it. I know thatComplaint.

they have a

five counts,

five-count Complaint here. And their

as I look at them, Count I looks like I

pretty much decided that, and. t.haL may be a straighL

collateral attack. Count II, the ultra vires, breach

of duty, inducing a breach of duty, I donrt know that

I have made any definitive rulings on those legaI

issues.

reading of it, that's what it

OkaY. But theY have

lawsuit. Now, theY maY want

seen the Amended ComPlaint or

And. l-983 I havenrt dealt

MS. STONE: BuL, Your Honor,

that's not what the case law saYS

needed to have absolutelY decided

with at aII.

in all due respect,

Itts not that You

each

issue. It ' s Lhat' t'hey are not allowed

and every

to test the

waters. That's t.he standard. They are not allowed

to have found

portion of the

says if

THE COURT:

out what your attitude is about any

I understand. But they tried to

a counterclaim, and Ibring this lawsuit' before file ,

didn't let them

case. Thatrs the Pete rson case that

LAURA L. KOOY REPORTING, LTD'
(31"2) Ze2-KOOY (5669)
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MS. STONE: I understand, Your Honor'

uras, they did not renounce any Iegal rights

The point

that theY

might have by the fact that oLher part.ies enLered

into a consent Judgment. we all understood thaL.

The mere fact thaL Lhey may have some legal rights,

as a philosophical maLLer, does not mean that they

necessarily have Lhe right to file this precise

documenL that. they are trying to seek to fi1e first

in Law Division and. nol^i are desperately trying Lo get

av/ay from you. Because it is nothing more than a

rehashing of what you have already ruled'

And the case law, Your Honor, makes it clear

t.hat i f have formed an attitude about some

port i on

tot.al ity

you

of the case iL doesn't have to be the

of the case some portion of the case, the

ríght Lo change venue no longer exists. That's the

Pete rson case we've cited to You.

Now, with respecL to your specific question

about. Wilsonville a

Association, Lhose

It is true that theY were

nd Marshall Savinqs Loan

cases are on point, Your Honor.

brought pursuant to the

then in existence at theprejudice statute that

time as opPosed to the

all due resPect, Your

was

substitution of right. With

Honor, t.hat is a distinction24
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without a d.ifference in Lhis precise situation. And

let me exPlain whY.

The reasoning behind Lhose cases is the

exact Same reasoning Lhat applies in this situation.

IÍ-, in fact, someone has had an opportunity to test

the waters, to find out how a judge is Iikely to ruLe

on any portion of his case, he cannot then invoke

this statute whether it's under the rubric of

prejudice or whether iL's under the rubric of a

substitut.ion of right because t,hat, is to engage in

nothing but unabashed forum shopping. And the case

l-aw is quj-te clear. Not just Marshall and

Wí 1so wí 11e but the Barnes case, the Peterson case

says

f ind

t,hat you canrt use this rule to judge shop Lo

a jurist who is favorably disposed to your

act.íon. As Barnes said, that would subvert the

entire t,rial sYstem.

And, .Tudge, w€ have another aspect here. l¡üe

square wí'th

and doesn'L

blank slate.

noL only have the attempt to rea1IY

the substitut.ion of

deal fair and

judge rule does

j udge shop . It,

when Lhe ruling

than t,he same

what

allow, it allows you Lo change if j-t's a

It doesn't allow You to

doesn't a1low you to judge shop, even

has been made in a related case rather24
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case.

Tn addition Lo all that, wê have this other

consideraLion which is the General- order 22, the

related case for reasons of judicial economy. If you

were Lo now allow them to substitute and go Lo

another judge

record that he

afLer Judge Gardner has said on the

believes this should go back to You

and you

act ing

can quote him and aft,er ,Judge Mul-hern, as

int.erim Presiding ,Judge, I-,aw Division, has

determined t,hat this case may be, quoLe, related if

not id.ent,ica}, unguote, to now allow them to subvert

t,he orders of those two jurists, and t'o subvert

ru1 e General Order 22

MR. CARROT,L : 22 and 23 .

MS. STONE: by allowing them to Lake it to

someone e]se, would be Lo subvert t.he whole nature

and. rationale for the related back rule. The relaLed

back rule says, we understand our jurists are

overworked. We understand therers a need for

judicial econom)r.' We understand the fact that

,Judge Kinnaird. has dealt. exhaustively with this case

for a full year. I believe Mr. Novoselsky míght, have

said something in error that he didn't t,hink Your

Honor had actually really worked on Lhese issues.

r.,AURA L. KOOY REPORTTNG, LTD.
(ttz) 782-KOOY (s669)
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your Honor, I believe, indicated she spent, her entire

weekend reading every piece of paper Lhey filed'

your Honor allowed. us five hours of argument before

her on the 24th of ,July. That was the Lhird hearing

youhadgivent.hemont'hissameobjectiontoLhe

supposed. illegality and coercion of the consenL

Judgment that is the gravamen of this new lawsuit

that they are attempting to file. Your Honor has

dealt exhaustively with these issues. You have bent

over backwards to give everyone an opportunity to be

heard.

What we are saying is at this juncture, to

allow them t.o start, again, Lo go after the same

issues in front. of another judge woul-d be, in fact,

disrespectful to Your Honor because ít would. be

allowing them to try to avoid what might very well be

the collatera] estoppel effect of what you've already

ru1ed.

It d'oesn'L have to be completely ident'i-cal ,

Your Honor. The Marshall case and the Vüi l so wi 11e

case both had a different party in the second

proceeding. And. nevertheless, the courts found, even

if there was an additional party, it was still

related; and therefore, L,he ruling in one case meant

LAURA L. KOOY REPORTING, LTD.
(3L2) ZA2-KOOY (s669)
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that it was unLimely in the second case. That's

precisely what we have here you have going on

here.

The fact that it might have been under the

prejudice sLand.ard as opposed to the of rights

standard doesn't matter when t'he fundamental issue of

timeliness is the same

MR. NOVOSELSKY: 'Judge, under Daniel- R', the

j udicial

THE COURT: I'm working on this side now'

MR. NOVOSEI-,SKY: I apologize. I 'm merely

responding t,o her comments, Your Honor'

THE COURT: Okay. The legislature has decided to

give us a sLatute. A judge substitut,ion as a maLter

of right.. And as it gets applied, pretty much the

firsL time somebody comes in on a case and says, You

know, Judge, I want a substitution. We give it'

We do this all the time in declaratory

j udgment. s on

ruled on arr

insurance policies where I may have

issue in a dec action in another case and

someone has the same dec action now that gets filed

and by the luck of Lhe draw,

We11, they PrettY much know

they get st,uck with me.

Lhis issue. So theY maY come to

Itm goíng to rule on

me and they may ask

how

24
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for a sub with Lhe hope thaL one of my 1-3 colleagues

míght give t.hem a different kind of an order. And as

we see and we apply that staLute, we granL those

orders as a matLer of right. Even if it is on Lhe

same identical issue. It can even almost be

sometimes the same or rel-ated kinds of parties. And

t.hey have a right t.o try el-sewhere'

Now, Itm noL saying that. there's any merit

Lo Lheir Count I. Trm not saying that that, can be

interpret.ed as anything other than a collaLeral-

attack on my decision. And I have been baffled in

looking at the timing here. I look aL a case that I

made my decisíon on 'July 26 and there's no appeal and

there's no Mot.ion to Stay and I donrt know I still

don'L know because I can't teIl from t.hese papers

that. I goL for today if there was or t'here wasn't a

Board meeting on August 1-.

MS. STONE: There was, Your Honor.

MR. CARROLL: There was, Your Honor.

THE COURT: BuL then on .fu1y 31, Ínstead of

appealirg, they filed the different lawsuit. And rrm

not quite sure what happened between August l- and

August L4 or 1-3 because I was ouL of the country.

But Lhere's a meeting that was obviously scheduled24
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for August

yesterday.

l-4, because you gave me the agenda

Therers a hearj-ng on AugusL L3 before

Judge Gardner. ILrs a Mot'ion for

Restraining Order to try to stop

1-4th. Somehow the

ahead. There's no

about. that. And it

August, August 22,

even gets aPPealed.

meet.ing on the

a Temporary

the meet,ing on the

14t.h doesn't go

Court order thaL saYS anYthing

isn't, then, until the end of

t.hat my case, the ChancerY case,

am

at Lhe sit.uation.

And to Lhis date, I still don't know whether

t.o Stay presenLed in front

in front of t,he Appellate

asked in Count. I here is

there's ever been a Motíon

of one of my colleagues or

Court. And what is being

essenLially a Motion Lo Stay my decision'

MS. STONE: Right.

THE COURT: And that's whaL's being asked in the

MoLion for a Temporary Restrainíng Order,

essentiallY. And I

the procedure. But

behind you look

you know, I'ût baf f led at

nonetheless, You look aL

says, automatic matter of right. And

The legislature

by the luck of

the circumstances, they did. They filed iL

elsewhere. Against their objection, it gets

transferred through the system. IL's back to me24
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Because of that,, do they l-ose t.hat automatic right?

MR. SCHUMAN: May I make a comment, please, Your

Honor?

MS. STONE: Sure

MR. SCHUMAN: I wanL to emphasize why Marshall

exactly on point notwithstanding t.he statute. The

basj-s for moving cases from judge to judge has

ac

changed a little bit but. the Lhreshold of how you get

there has remained. the same in aII the statutes. The

issue of timeliness whích is present here was Lhe

same then prior to Marshall, during Marshall, and

after Marsha1l.

The linchpin of Marshall, in that case, they

were t,alking prejudice because that was the tesL they

had to meet. But the Court asked the question '

Herers how we decide if vre let you in t,hat door. Has

there been a substantive issue decided by a judge?

And in Marshal1, for example, there were three

relaLed cases. And the issue simply had to do with,

has Lhe ,Judge ruled on a substantive issue? And onê

of the defenses in saying we sti1l get to move it is

that there was one the third case had had' no

decision. The f irst two had ' InLerestingJ-y, the

t.hird. case had dif ferent parties. Mostly the same,24
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but a couple of

preci se1y.

And Lhe

which we have asked You

unchanged throughout the

wasn't essential

different ones. This circumstance

CourL wenL into t.he exact

to follow which is

analys i s

ent i re 1y

t.his statute has changed,

entire juris prudence as

which is, and t.here are two

or Lhree key sentences here that. they observe. "411

three cases primarily involve Lhe Same custodial

taking. rl

that theY

That \¡tas t,he issue in Marsha]l. rrTo ínsist

are not reLated seems to be unrealistic. "

It asks the question are Lhey related. Identical

Are t.hey related.

on slightly later. TTFSLIC was notTheY

named in the

go

n

firsL two cases, but ís included as one

of the defendants in the case at Bar And then

go on. rrAs counsel for FSLIC points ouÈ, except

di f ferent courtroom numbers, this case, the custody

liquidation case, and the case presently on

this Court are one int.egrated series of

case, the

appeal t,o

1ega1 disputes That's what you have here.

t,hey

for

Involving generally the same parties and issues.

Even though FSLIC was not a named party in the first

two proceedings.

The point is, this case, what is here before24
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you, is the

approved and conf i rmed 13 years later.

of this t,he

Yourve goL

First and the

Marshall case. The Marshall case was

two different districts

Fourth DisLrict saying the exacL same thing. None of

this has ever been changed. WhaL has happened is, is

what t.he law is under this. And it j-s Iogical, when

you think about why all these iL's the only way to

reconcil-e all of these rules. The ruf e about

relatedness would be entirely out. t.he door. Thre rule

about inconsisLent, verdíct.s would be entirely out the

d.oor. The rule that would that would prohibit

parties from simply taking a volunt,ary non-suÍL and

refiling because all of a sudden the slate is wiped

cl-ean would be ent,irely ouL the door'

What has happened here is that the issue of

timeliness is before you and it's identical to

Marshall because the point is, ít.'s no longer timely

once you have ruled on j-ssues in this case. Which

you did for one year.

MS. STONE: And, Your Honor, oo one is

Your Honorr s general statement t.hatdisagreeing with

the substiLution

you were to rule

front, of You, you

an important ruIe. If

they should proceed in

be destroying the

of ríght is

today Lhat

would not24
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substitution of right rule. You would not be

prevent,ing someone in an insurance declaratory

a substitution of right in

argumenLs sPread over three

on the question of coercion

of the powers afforded to the

So I don't,

reason.

saying is that. in Lhis

case, where You've sPent, a

had. eight hours of

different court hearings

and alleged coercion

Consent,,Judgment, and

or doesnrt do in terms

Foundation. t,hat. to

tested the waters with

j udgmenL

front of

prec r- se

year on

that yourre

subst i tut ion

adhering to

case from taking

you for whatever

Alt you wou1d be

situaLion, in Lhis

Terra I, where You

somehow

and alleged illegaliLY in the

what the Consent ,Judgment does

allow them, now that theY have

you and. have seen your atLit,ude, Lo forum shop by

going to a different judge would be ímproper. ThaLrs

ruling would be doing.a]l yourre

think you need to be concerned

flying in the face of the

of right ru1e. Youtre not . Yourre

precisely. The substitution of right

that it be done time1Y. That it be

ír
rule requires

d.one when it is truly a blank slate. we are not a

blank slate, Your Honor. We're a year into Lhis'

Wetre mitlions of dollars int'o t,his -24
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THE COURT: How do they get a blank slate in Lhe

new lawsuit that I asked them or not asked them.

I Lold. t.hem theY could f ile?

you

take

MS. STONE: No,

THE COURT: How

MS. STONE: But

dj-dn'L say t.ake

Complaint and go

never did that.

Vühat You

counLer to at this PoinL in

Mr. Cummins, Yourre coming

the very day Irm dismissing

you

do Lhey get a blank sl-ate?

wit.h all due respect, Your Honor,

your counLerclaim and slaP

said was, Lhere's nothing to be

time, gentlemen.

in with a counterclaim on

a case. If I dismiss the

out the word rtcounter'r and put the word

file it in the Law Division. You

underlying case, there ' s not'híng f or

counLer to. Now, f'm not saying that

you to be

legal rights. You may do whatever you

you are without

choose to do,

ThaL's all You said.

You did noL invite Lhem to Lake this precise

pleading that merely rehashes alI the arguments they

presented to you at 1engt.h, exhaustively, ofl 'July 24

and prior, and to go and try them in front of a

different judge. You didn't invite them to take a

collateral att.ack on your ruling. They have the24
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appeal process

THE COURT: Díd I make a decision about whet'her

or not Lhere was a breach of fiduciary duty?

MR. CUMMINS: No, Judge, Yoü díd not

THE COURT: Irm jusL asking t,his side over here

stil1

MR. CUMMINS: OkaY.

THE COURT: Irm looking for the prayer for relief

in count l-. And obviously I approved t.he settlement.

So I d.on't believe the settlement is unlawful' I

saj-d that I don't be1ieve that it's a product of

confl-ict of int,erest. And thaLrs the second thing

they wanL in count I. I'm not quite cerLain whether

I deaLt with the fiduciary duty issue. I think you

might have argued it

MR. CARROLL: Certainly issues in the case and in

our complaint, Your Honor. But in Lhe mediation and

sett,lement, we didn't reach that.

THE COURT: But in approving Lhe settlement

MS. STONE: Excuse me. I think with respect to

Stephanie Pace Marshall and Ted Stebbins, I don't

know if you precisely used the term breach of

fiduciary duty. I'd have to go back and look at the

transcript again.24
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But surely You

soLd out t,heir soul or

or thaL theY breached

deciding, for whaLever

rejected the not,ion that theY

they sold ouL t.he Foundation

their fiduciarY dutY bY

reasong they decided, to enter

I Lhink you didinto the Consent Judgment. So

address that, Your Honor

me

THE COURT: And I don't believe you also want

that there was unlawful ínterference by the Attorney

General . And. I did not reach any l-983 j-ssues or

anything like t,haL, but I felt that the conduct of

the Attorney General in Lhe mediation and settlement

process

preclude

MS.

THE

MS.

was not of such a nature that it should

the CourL approvíng this settlement.

STONE: That's right .

COURT: So Lo that extent

STONE: I believe you said it wasnrt even a

close case. I believe you used that commenL, Your

Honor.

THE COURT: And certainly I did not t'hey're

asking in this case for me to say that, the settLement

vias incompat.ible with the Foundation's purpose to

propagate American art in the United States and

abroad. And I thoroughly went through that one '24
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MS. STONE; Correct.

THE COURT: And thoroughly said that that is not

incompatible with

ad nauseam through

the purpose. And we wenL

what t,he Foundation can continue

to do throughout the United StaLes and abroad'

MS. STONE: It was quite he1pfuI. It wasnrt

ad nauseam, Your Honor.

THE COURT: So I know that most of the issues

that if not all of them in Count T, I've

ad j ud.icat ed al ready. And even and so l-et ' s j usL

sây, even saying that, I'fit troubled by another issue.

And I know that. the plaintiffs don't wanL me to get

behind this and even talk about this. They want to

come in with the stat,ute and say matter of right, w€

get to go somePlace else. OkaY?

But I'm Lroubled. by another issue' And that

is having both

posit,j-on right,

and all I have

spending months

cases on this cal-endar. I rm in a

now where a Chancery case is decided

is fee peLitions. And I'm going to be

t.rying to adjudicate what is now in

excess, I believe, of $3 million in fee petitions'

In order for me to do Lhat, I'fil going to

see, in camera, all of Sidley & Austin's bilIs. Irm

going to see them unredacted. Irm going to see oLher24
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unredacted

that may or

Why should

biIls. Irm going to see a lot of things

may not impact this second case.

and I don't know what this second case

is going to end up looking like. I would think quite

a 10t of what this second case has that has been

filed should. be summarily dismissed. But there may

be a second case that t.hey may be abfe to convínce

some ot.her judge should withstand the t'ime of a

Motion to Dismiss and woul-d go ahead. I'm going to

see a lot of this stuff, am I not? And isn't it

going to be extraordinarily difficult for me Lo

jockey both cases?

MR. CUMMINS: Your Honor, could we

THE COURT: Wait one second--

MR. CARROLL: Your Honor, You cannot avoid what

in the

are the judge
the statuLes are and whaL the Iaw is to

name of avoiding judicial economy' You

that heard the other cases. I think it's imperatÍve,

also t,heand for lhe sake of judicial economy, and

fact that there could be inconsistent, rulings that

would come out of another court hearing in this case.

THE COURT: I understand that. And Lhat that,

happens at

rul ings .

sometimes. I don't want inconsistent'

And I don't want to have judicial resources24
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h¡asted. But t.hatrs why we have an Appellate Court to

sorL out any problems with an inconsislent ruling.

MR. CARROLL: That's an interesting point, Loo,

your Honor. They have filed a Notice of Appeal, but

they haven't even filed their sLatutory fee nor have

they filed their docketing st.atemenL. so I guess

Lhere's a question of whet.her theytre going to pursue

their appeal in the Appel]ate courL. They haven't

compl ied.

MR. NOVOSEI,SKY: We are. And that ' s not'

jurisdictional, âs counsel knows. And Mr. Quinlan

used Lo sit in the Appellate Court and he's aÌvare

that it,'s not.

THE COURT: We don't have to do personal attacks.

MR. NOVOSELSKY: It's not personal, Your Honor'

THE COURT: Please, Mr. Novoselsky, 1et me finish

with this side.

MR. CARROI,I-, : And you have Lo come back to t'he

st.at,ute that. h/etre talking about, here, Your Honor.

It says , dfly substantial issue. And you have ruled

on a substantial issue in t.his case. And therefore,

under the plain language of the stabute, they're not

entitled.

Mr. Novoselsky keeps coming back to Lhe24
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Daniel R. case. The Daniel R. case was decided on

some f act,s that \¡tere very endemic to the judicial

court, Your Honor. There vtas f ive separaLe petit'ions

filed for five separaLe children fot neglect and

wardship. And the court said this isn'L a case of In

Re: f amily of . This is t,he case of an individual.

And that, each one had t,o be decided on separate facts

and couldn't be decided on the family issues'

So that's why that case was decided the way

it, vüas. It wasnrL specif ically based on

relationship. It was because it. was the juvenile

court statute and the ,Juvenile CourL Act and endemic

to that system. And that's why that case was

decided.

And coming back to the Wilsonville case

exactly, Your Honor, âL Lhat point in time the

statute, â11 you had to alIege, was that there was

prejud.j-ce on behalf of the judge. Thatrs t.he same

Lype of ACt that.'s here norvlt. we're entitled t.o it as

a matter of right. Those t,wo concepts are exactly

the same. There was only an issue of whether there

had been a subst.antial ruling or a ruling on any

substantial issue in the case - And that''s why

VlilsonvíIl-e, even Lhe Attorney General waS involved24
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in the wilsonville case, Your Honor. There h¡as

absolutely no ruling in the second case. It was a

brand new decision jusL like werre t,alking about

here. It was a second case filed, it was a related

case, it went to the same judge, and Lhe judge said,

been absolutelY no ruling on theeven though

second case,

shop, ,Iudge .

therers

any substantial ruling, You cantt forum

IL has to come back to me and I have to

take t.hís caseaccept responsibilitY and

MS. STONE: MaY I make

The fírst one is I Lhink Your

the first count trYing

two

to figure out

proposed new

poínts, Your Honor?

Honor has gone through

where Lhe

overlap is beLween t.he

old lawsuit. And I would just reemphasize, Your

Honor, that it is not necessary that Lhe cases be

absolutely identical. Thatrs not what the standard

is. It's merely if there has been some attitud.e

formed. or some opinion expressed on any portion of

the case.

THE COURT: l,et me try something else' Do they

have a motion a righL, âfl absolute right, under

this st,atute to get a substitut.íon from any judge in

our system excePL me?

MS. STONE: No, Your Honor. At this point in

lawsuit and Lhe

24
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t. ime

THE COURT; Do they lose their right to get it

from me by vírtue of the fact that .Tudge Gardner sent

it to,Judge Evans who had.Tudge Mulhern hear it and

who sent it, back here? Do they lose that right?

MS. STONE: The reason theyrve lost the right for

a substitut,ion of judge now in front of any judge'

Not just in front of Yoü, but in fronL of any judge'

The reason why it has to come back to Yoü, is because

of what they have filed in this proposed new lawsuiL.

This proposed new lawsuit is nothing more than a

thinly disguised sideways appeal of your entry of the

Consent Judgment.

THE COURT:

sideways appeal,

judge who says,

that argument, it's a

made in front of another

Ànd can't

be easily

look, I'fl look at the Consent

Decree, I'11 look at the first case, I'11 look at the

second case, and, Yês, Lhis count, this count, this

counL goes. It's a sideway appeal. They want to

stop a Board meeting. If they want to sLop the new

Foundation as consisted t,he FoundaLion as now

consisted from proceeditg, they've got t'o go the

right way. A separaLe lawsuit is not the way to do

ir.24
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MS. STONE: But the Point is You, above anyone

or not ít is,else in this courthouse, knows whether

indeed, a collat.eral sídeways appeal as we argue or

whether it is a brand new lawsuit that they're

entitled to bring as t.hey argue. You know because

you've spenL the t.ime . And both ,Iudge Gardner and

,Judge Mulhern have recognized that. Your colleagues

have said and I'm sorry theyrre dumping on you

this wâ1rr Your Honor

THE COURT: I dontt f ee1 dumped on. Irm just

trying Lo follow the statuLe -

MS. STONE: ALl- righL. They have said that for

reasons of judicial economy, for the very reason that

we have a General Rul-e 22, that you are in t,he besL

position to make that decision.

And that. brings me Lo my second poinL, Your

Honor. I wanted to engage You on

THE COURT: AlI right. But leL's assume. LeLrs

as sume and I haven't seen Lhe Amended Complaint.

of this Complaint,

will withst.and a

I have seen this ComPlaint'. Some

maybe all

Motion to

of it, but some of it,

Dismiss. And there will be something,

maybe here, oD this Complaint. And I say it may be

because I haven't evaluated it. and I havenrt looked24

16di-004185



61,

L

2

3

4

5

6

7

B

9

l_0

l_1

L2

l_3

L4

1_5

L6

L7

1_B

L9

2o

2L

22

23

LAURA L,. KOOY REPORTING, LTD.
(3r2) Ze2-KOOY (s669)

at the legal issues yet. But there may be something

here. There may be something more here. You'we

all

MS. STONE: Maybe. You don't know yet'

THE COURT: -- you've all mentj-oned that the

plaintiffs want to bring in winston & strawn or they

want to bring ín Lhe oLher Board members or whoever.

I don't know who they want to bring in, and f dontt

know what their causes of action are going to be.

But let's assume theY do that.

Therers going to be things I -- there have

to be things that perhaps I haven't dealt with. And

they have, under the sLatute, an automatic

substitution as a maLter of righL. And what yourre

saying is, once it's in front of IÎ€, they lose that

right. But if they had it in front of any other

judge, theY'd have that right.

MS. STONE: But the problem is it's not Lhat you

know too much. Itrs that theY're regurgitat. ing

Perhaps t,hrowing in

the gravamen of
t,hings that You've heard bef ore ;

something new

what theYrre

And

. Perhaps noL. But

doing is a rehash.

I do want to engage with Your Honor on

t,his issue that I think yourre concerned about' I24
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think yourre concerned that Yoü, in essence, know too

much. That, you're going to have privy t.o information

from Terra I and Lhat's going Lo affect you and'

influence you on

point, Your Honor

keeping the case.

you must keeP the

Terra Il. That.'s PreciselY the

That.'s not, a detriment to

reason

you

why

waded. into t.his and spent hours of your

in this. That you have listened Lo Lhe

made against Stephanie Pace Marshall '

That.'s preciselY the

case. Itrs the facL that you have

life engaging

al legat j-ons

Against

Winston against Ted Stebbins - Against the

Attorney General. Against whoever else theyrre

throwing into their newesL conspiracy theory. Yourve

listened to t,hat, and yourve dealt wiLh it ' And,

yês, t.hat. may very wel-I inf luence your opinion on

Terra II. It may. But thaL's what happens when

people choose Lo do col1at.eral attacks or rehashing

of issues t,hey've already brought in fronL of Lhe

j udge. That.'s a collaLeral- estoppel ef f ect, Your

Honor. ft's noL a fault that you know too much'

It's not an undermining of the subst,itution of right

rule. That's just the reality of what happens when

they try on three occasions in front of you to say

that Lhis was a consent ,Judgment brought abouL by24
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coercion, and you've said rlo, and they now bring a

separate lawsuit.

Had they brought a lawsuit, l-etts say Ï

donrL want to d.ream up 1egal theories for them but'

had they really brought up a separate lawsuit against

someone, anyone, that was truly new, where you were

truly dealing with a

ríght to go in fronL

get related back to

blank slate, Lhey would have a

of a rlew judge. TheY

you. BuL. as two other

judges have recognized, what they have done

Terra II iS, in the wOrds of ,Judge Mulhern, related

if not identical.

So Lhat's why what you know in Terra I

probably may very well influence what you do in

Terra II. That's not your fault. That's not

something you should be worried about. That's just

the reality of a regurgiLation lawsuit.

MR. SCHUMAN: Your Honor, one important point.

When you asked Lhe quesLion abouL what other judge,

this statute is very judge specific- The test'ís,

werre going to look at the judge who is sitting here

with the case, and werre going to ask the question,

has she ruled or indicated a ruling on a substantjve

issue in the case? And thatts where we are-

wouldn't

respected

in this

24
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Now, the issue in play is, is it identical?

Or what leeway is there? This case is the same. You

can fudge over how many words are different, even

over how many counLs are different. But everybody in

the world knows itrs the same. Knows it's anot,her

att,ack . That ' s indisputable . And so the i ssue that

all the case law that's been presenLed Lo you

unrefuLed SayS, is that when you have related cases

of that kind, íf You, the

front of You, have ruled

indicated a Position on a

judge wit,h the new case ín

on a substantive issue or

substant ive

keep that case. ThaL's whaL the case

MR. CARROI-,I,: And

directly, ,fudge , could

and hear this motion?

State of I1linois, in

just to answer

anoLher judge

The ansvrer is

its staLutes,

issue, you must

law says.

your question

hear this case

no because the

this court in its

rules, have set up specific public policy that' íf a

case is related to t.he case that's already been

filed, iL has t,o go back to that judge under Lhe

rules

So even if t.his went Lo another judge and

they made thís motion, that judge would have to

reconsider the rel-atedness issue and send iL back to

you. And LhaL's exactly what's already happened24
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here. so to allow another judge to hear this would

vit.iate the entire relatedness staLutes and the rules

of this court which require this matter to go back to

the same judge when it's re1ated.

So the answer Lo your question Ís, no- Some

other judge shouldn'L hear this motion. It should be

senL back to you under the rules. They chose the

allegations of their Complaint. They're bound by

t.hose allegations of the Complaint specifically.

THE COURT: You said someLhing about a related

statute.

MR . CARROLI-., : We 11 , the re I at edne s s .

THE COURT: You're talking abouL the relatedness

Rule 22?

MR. CARROITL: The relatedrress rules . Excuse Ûl€,

Your Honor.

THE COURT: Can Lhe Circuit Court relatedness

Rule 22 trump the stat.ute as a matter of right?

MS. STONE: Wetre not saYing trumP.

MR. CARROï,ï, : We ' re not saying trump, Your Honor.

MS. STONE: Because t.he statute has a timeliness

component to it. Irm sorry, I stepped on counsel's

toes again.

MR. CARROLL; Go ahead.24
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MS. STONE: The substitut.ion of righL statute has

a Limeliness requirement. That statuLe, âs

interpreted, âs interpreted by the courLs, all say

that. you get substitution of right when it's a blank

slate. You don't get it' once youtve LesLed the

waters. The cageg sâ1r, even if you had nothing more

than a pre-trial conference wit'h the judge, and t'he

judge has expressed an opinion, that would be enough

to precl-ude you to have a right to a substitution of

judge. That's a timeliness point', Your Honor. And

thatrs a mere pre-triaI conference two or three

months into the case as opposed to whaL happened here

where I t.hink we said 30 contested motions, by my

last counL I might be off, give or take a dozen

where yourve spent a year on it.. You have waded far,

far into this case.

So werre not talking abouL using the

related.ness rul-e to trump t.he statute. lrle're sayj-ng,

f irst start with t,he stat.uLe. The statute is f irst'

and foremost a timeliness requírement- IL says,

bl-ank slaLe? Yes, you get it. Once it's no longer a

blank s1ate, once there's wriLing on that slate, you

don't geL it.

We tre saying the General Rul-e 22 is, ín

LAURA L. KOOY REPORTING' LTD.
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add.ition, a secondary reason why you should keep it.

Because to al-low forum shopping here would be to

vit.iaLe that rule

THE COURT: Let me just hear from Mr. Novoselsky

briefly.

MR. CARROI-,L: Just one last point, ,Judge - There

rs,¡ag many, many cases, too, that Say the reLatedness

issue should go back to Lhe judge. So that's the

public policy of the st,ate. Itrs in the Iaw of the

st,ate. It's in the cases. so the rule of this court

also supports t.he law of the State which is the

public policY of t.he State.

THE COURT: Mr. NovoselskY?

MR. NOVOSELSKY: Your Honor

THE COURT: As you can see, my 9:15 call is

waiting.

MR. NOVOSELSKY: I know that. And they know they

have a 10:00 meeting. They're trying to talk it to

death.

I'Ll telI you exactly what the law says.

This judicial economy argument, the related

arguments, is the Daniel R. case. ftrs the exact

same argument Mr. Murphy made. General RuIe 22

doesn't24
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THE COURT: Is that the Greiman case?

MR. NOVOSEI-,SKY: Yes . General Rule 22 as a

Circuit Court rule thaL doesn't have anything to do

with a change of judge- IL has nothing to do with it

at all, Your Honor.

And l-et me correct something else that has

been argued. Lo you. You specifically said it ís a

ConsenL JudgmenL. They keep saying, Judge, You made

these findings. You made these rules. They've

induced you todaY.

and f apologize for

THE COURT: You

Nobody induced me to

MR. NOVOSE]-.,SKY:

Consent ,Tudgment is

I heard part of what you said,

it..

keep saying t.hey induced me.

do anything.

F j-ne, Your Honor. Your Honor, a

of the Court. Your

you know, Irve

very specifÍcaIIy in

discovery in

of t.he

you were very

counterclaim or

not a finding

Honor mad a statemenL that, wel1,

already decided this issue - You

the transcripts, You Permitted no

Terra I. You permitLed no fí1ing

counterclaim. And now to suggest

specific to say that somehow the

they're saying, wel1, this is just the recaptioned

counterclaim. You didn't permit that to be filed.

You permitted no discovery whaLsoever.24
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And for them Lo now suggest that somehow

yourre the only judge who can hear Lhis because

you've already resolved these issues in relation to

my clients not only flies in the face of Iogic, buL

flies in the face of the very reason that they toLd

you not to permit my clients Lo have their day in

court.

That Consent Judgment \,vas noL signed by my

cl-ient.s. And to now suggest that. it. binds t,hem in

any fashíon at all is realIy where we're not only

losing f l1inois, but werre losing bas j-c f undamental

due process.

THE COURT: Okay. I¡etrs go back to the

substitution issue.

MR. NOVOSEL,SKY: Rule 22. The substitution issue

is absolute. I keep hearing thís, we1I, it says

there has to be a blank sl-ate. It, doesn't say that'

It says, in the case. The relatedness cases they

cite do noL deal with Lhis stat.ute. They do noL deal

with t.he substitution of right.

The judicial economy argument has been dealt

wíth very specif ically not under the ,Juvenile Justice

Act. Mr. Murphy tried to drag in the .Tuvenile

.Tustice Act. .TusLice Greiman says, wait a minute.
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Werre dealing v¡it.h a statute that is clear on its

face. lt doesn't say we can geL around it for the

purpose of judícial economy' It doesn'L say, if ít'

related, reLaLedness statute Lrumps it.

fhey keep arguing policy. That's been

rejected. They've not answered your question

directly. Does the statute say that if there is a

related matter, the statute doesn't apply? No, it

doesn't. The statute is c1ear.

THE COURT: Okay, Mr. Novoselsky, I'ûl going to

granL your motion.

MR. NOVOSELSKY: Thank You, Your Honor.

MR. CUMMÏNS: Thanks, Your Honor.

THE COURT: And I -- even Lhough you didn't,

quote, cite any cases to lile, I read al-l- the cases

that. you dropped off last night. And I believe that

they are persuasive. And I believe that I have an

obligat.ion to grant t,his motion. Even though this

has been sent Lo me as a relat'ed. case, I have an

oblígation under the statute to grant it because I

think that you have a right to take a substitution

from the fírst judge that you bring it up to as a

matLer of right. And Lhe facL that. f heard the other

case doesn'L mean that you lose the right in front of24
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me but you have iL in front of everybody else in the

courthouse. And Itm troubled by that- The

tegislature has passed that statute. The courts Seem

to be saying seem to be going in your direction.

T-.,ooking at, their cases, I reaLize that they

are under the prior staLute. And their cases are

very persuasive when you look at t'hem that way under

the prior statute. I t.hink your motion is timely.

But I believe that t,his statute enacLed after their

cases doesnrt talk about rel-atedness. The locaI rule

says related, sends it back here.

But I anticipated when you were all here on

August 29

were going

sent this

or September 7 and you told me that. you

to .Tudge Evans and that Judge Gardner had

case over there and there \^/as going to be a

at that time,big argumenL, I said to mYself right

well , if they decide to consolidate Lhe cases, I']1

have 'em both. If they decide to send it as a

related case, Lherers going t'o be a Mot,ion for

Substitution. And I anticipated there was going to

be one. And I can undersLand why you may want to

make one because I personally believe that this

second l-awsuit., at l-easL what. I have seen of it,

except for perhaps the last count, is a collateral24
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attack on my decision.

I think these arguments should be in front

of t.he Appellate Court. Not before another

the Circuit

Complaínt's

Court. I don't know what Your

going t.o say. But you have a

order from a court granting You

judge in

Amended

right, íf

leave toyou geL

file an

file an

And you

yourve

an

Amended Complaint,

Amended Complaint

you will have l-eave to

if someone says you can.

have a righL t.o take a substitution and

used. it up in this case and, welL, this is

only Mrs. Terrars motion. Is that correct?

MR. NOVOSEI-,SKY: That rs correcL, Your Honor.

MR. CUMMINS: That's right.

MR. CARROLL: Defendants also have a right.

THE COURT : lrlel1, I understand that. And this

case is in Lhe Chancery Division now.

MR. NOVOSEI-.,SKY: At this PoinL .

THE COURT: And so it will be sent back to the

Presiding ,Tudge for reassigning.

MR. NOVOSET-,SKY: Thank Yoü, Your Honor.

THE COURT: Thank you. And I don't know when it

will get reassigned. ThaL's not up to me.

T need Lo have you writ an order. I need a

draft order that states that the Court has heard24
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argument on this. T ' d like to have two orders. One

order that says the Court has entertained argument of

counsel for in excess of one hour and has consi-dered

the case law that has been supplied by all part,ies

and the Motion for SubstituLion, as a matter of

right, is granted for t.he reasons set forth on the

record.

And then I need the second order

Lransferring it. to the Presiding ,Judge.

My apologies to mY 9:15 call. As the

foreclosure attorneys know, f Lry to get you all in

and out of here so you can get to other court,rooms on

time. Itm not going to

minutes. So if you need

please do so. I want to

these folks, and so theY

Thank you.

(Whereupon, the

be ouL for abouL another Len

to check in elsewhere,

get these orders signed for

have to be drafted.

following proceedings I¡/ef e

held bef ore ,Judge I-,esLer D. Foreman at

9:40 a.m.)

THE CLERK: 0l- t, 9LL2. Tqcker versus Buntrock

THE COURT: Good mornJ-ng.

MR. NOVOSELSKY: Your Honor, this was sent here

by .Tudge Kinnaird. Here is t.he underlying order24
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explaining the basis for the Courtrs ruling.

OFFICIAL REPORTER: Could f have counsel's names

in the case, please?

MR. CUMMINS: Oh, I beg your pardon. Robert

Cummins on behalf of Plaintiffs.

THE COURT: I '11- send it t.o the clerk's of f ice

for reassignment.

MR. NOVOSEI,SKY: WeIl, what we'd ask Your Honor

to do, Judge Kinnaird very specifically asked Lls to

add language in fact, she added the language Lo

the ord.er as to whether t.he matLer should be sent by

you to another judge in this divisíon or whether it

should be reassigned t,o the Presiding Judge of the

Law Division.

We would ask the Court to reassign it to the

Presiding Judge of the Ï-¡aw Division. IL ttlas

originally filed as a Law division case.

,Judge Mulhern, sitting for ,Judge Evans, over our

objection, transferred the Law Division case Lo

,Judge Kinnaird as related to t,he pending Chancery

case.

,Tudge Kinnaird has now grant,ed our motion

for a change. Our position is, since it's a Law

Division case, there is a jury demand, it was24
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L,ransferred to this division by the Chief ,Judge of

the Law Division based on the issue of relatedness.

,Judge Kinnaird heard the arguments claiming

that Lhe relat,edness required the two cases be heard

together, rejected them, reassigned the maLter here,

and she added the language herself giving Your Honor

the decision as to whether it should remain within

chancery or go back to Law Divisíon. I would suggest

it go back to Law Division. Their argument is

Judge Mulhern decided that issue ' I think

Judge Mulhern should decíde whether it should stay in

T,aw Division or come back here for reassignment.

Rat.her than have Your Honor acL, in essence, âs an

Appellate Court to determine what ,Judge Mulhern

THE COURT: But I've want,ed to do that' all my

1ífe.

MR . NOVOSELSKY : Your Honor, i f Your Honor runs '

I'11- be more than happy to support You, although Irm

not a resídent, of the SLate.

THE COURT': I t.hink the first thing I have to

deLermine, irrespective and I have all the respect

in the world for ,Judge Kinnaird I have to decide

is this a Chancery case or is this a Law case? The

fact t.hat you t.ell me it's a Law case doesnrL make it1A
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a Law case

MR. NOVOSELSKY : We ' d have to argue t,hat' , Your

Honor.

THE COURT: You don't have to argue it. I don'L

need any arguments. All I need to do is look at the

Complaint.

MR. NOVOSELSKY: The file was senL over here,

Your Honor. Ï want to hear argument.

THE COURT: Are there any people here who think

it's a ChancerY case?

MS. STONE: Yes, Your Honor.

MR. CARROLL: Yes, Your Honor- No question.

That's why we made the Motion to Transfer.

MS. STONE: Good morning, Your Honor. Susan

Stone

THE COURT: Wait' a minute- HoId on. This Ísn'L

a circus. Everybody just better behave themselves.

MR. CUMMINS: Your Honor, I can lrve got a

copy of the Complaint, if you'd like-

THE COURT: Who are You?

THE CLERK: I broughL the file over.

THE COURT: Oh, Yourre the carrier.

MS. STONE: Your Honor, Susan Stone, representing

the Terra Foundation. If I may be heard for one24
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moment, Your Honor.

MR. NOVOSELSKY: Your Honor -:

THE COURT: If I hear You, I'm being unfair to

him because I said I was going to look at the

Compl aint

MS. STONE: OkaY.

THE COURT: If I wanted to hear argument, I v'¡ould

have heard his argument. If I sound testy, I'rl

sorry.

MR. CUMMINS: Your Honor, ffiâY I make one

observat ion?

MR. NOVOSELSKY: Hold on.

THE COURT: Now, wait a minute-

MR. CUMMTNS : Thanks, ,Judge .

MR. NOVOSELSKY: We apologize, Your Honor.

THE COURT: Ttrs entitled, rrComplaint at Law. rr I

guess the thing I should be looking at is whaL's the

relief that's being PraYed for.

WelI, I 'TTt looking at. Count I . It says

declarat,ory relief . We geneially think of that' as

being a Chancery proceeditg, although it's a hybrid.

WelI, Lf this is a Law case, why would the

representation be made that. there's no adequate

remedy at law?24
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MR. NOVOSELSKY: Your Honor, I can answer the

question. I donrt \^/ant to be rude to the Court.

THE COURT: Yes, T want' you t'o answer it.

MR. NOVOSET-,SKY: Thís was f iled originally in the

commercial litigation dÍvision. There is a requesL

for damages and a jury demand. We have asked for

injunctive relief as part. of the case. No question

about iL, Your Honor. I ' 11 stipulat.e thaL a portion

of the case, a portion, is Chancery in nature.

However, Wê d.o seek damages for breach of f iduciary

conduct which as Your Honor knows is heard by the

commercial litigation division-

THE COURT: I've decided this is a Chancery case.

I'11 assign you to another chanceLlor. It will have

to be senL down to the clerk's office and looked at

at the appropriate time

MR. NOVOSELSKY: Those are our copies of the

orders.

MR. CARROLL: Thatrs mY coPY.

THE COURT: I t,hink thaL the way this happens is

I guess you get informed by the chief judge's office

or somebody as to where j-t's assigned.

MR. CUMMINS : lrle1l, Your Honor, w€ have yes.

And. we have an Emergency Temporary Restraining order24
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relaLing t,o a matLer t.hat's going to Lake place at

10:00 this morning.

THE COURT: Before who?

MR. CUMMINS: We11, before whoever with get.

MR. NOVOSET,SKY: Whoever this is assigned to.

THE COURT: I Lhink that wil-l go forward as soon

as the computer can give you a judge.

MR. CUMMÏNS: Ï understand. And thaL's why

THE COURT: Do you know how to handle thaL?

THE CLERK: Yes.

MR. NOVOSELSKY: Your Honor, Lhose are our copies

of the orders.

THE COURT: Please give these people all the

courtesies to whích theyrre entitled.

THE CT,ERK: You beL .

MR. NOVOSELSKY: That one' Loo, Your Honor.

Thank you.

THE COURT: ft's all Yours.

THE CLERK: The original order I believe is up

there. That's the original.

(WhereuPofl, the following proceedings were

held before ,Judge Bernetta D. Bush at

1-0:25 a.m.)

MR. NOVOSEI-,SKY: I-,et me try to make24
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THE COURT: What is t.his here for?

MR. NOVOSEIJSKY: We may not need the f iIe, Your

Honor. I-,et me explain the situation.

This was originally filed in the Law

Division. The defendanLs for the record, thís is

Tucker

MR. CUMMINS: Tucker

MR. NOVOSELSKY: Tucker vers us Buntrock. It \tlas

originally f iled ín t.he Law Division, Your Honor.

The defendants asked Lhe Presiding ,Judge of the Law

Division to transfer it to this division as it

related Lo a matter pending before Judge Kinnaird.

,Judge Kinnaird, this morning, granted a

motion our Motion for Substitution of ,Judge and it

was then reassigned senL for reassignment to

,Iudge Foreman. ,Judge Foreman senL it down to the

randomizeT, and the randomizer SenL us to Your Honor.

THE COURT: OkaY.

MR. NOVOSELSKY: We originally had a mot'ion which

vre wanted to present. this morning to you for a

t,emporary restrainíng order to prevent a Board

meeting that was supposed to take place at l-0:00.

Given the fact that the argument before

,Judge Kj-nnaird dragged oû, the matter was reassigned,24
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my co-counsel and I , Mr. Cummins, f ee1 that if \,\Ie

were asking Your Honor to enter a TRO now, which

barely maintains the status quo for a meeting that

was sched.uled. Lo begin 25 minut,es â9o, that we might

be leading the CourL into error, even if Court was

inclined to rule on it. So rather than present that,

werre not going to present t'hat to the CourL.

The only other matter that is pending in the

case t,haL Irm aware of is our Mot,ion to Disqualify

Sidley & Austin. They have not filed a response. I

dontL know if they want to file a response or v/e

should simply set that matter down for hearing before

the Court.

THE COURT: Okay. Let me have everybody, first'

of all, t.e1I us who's here. LeL's f ind out who is in

this case.

MR. CUMMINS: Robert Cummins, on behalf of the

plaintiffs, Your Honor.

THE COURT: Can I have the case number, please?

MR. CUMMINS: Yes, Your Honor.

MR. NOVOSELSKY: I apologize, Your Honor. This

i s Tucker versus Buntrock, 01 L 0 0 91- 1-2 . These are my

only copies. I apologíze, Your Honor.

David Novoselsky. Irm also for Lhe24
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plaintiffs before the Court.

THE COURT: OkaY.

MR. SCHUMAN: Your Honor, Wil-liam Schumann on

behalf of two of the individual- defendants,

Dr. St.ephanie Pace Marshall , Dr. Theodore Stebbins,

And I need to t.eII Your Honor at this point

that on behalf Dr. stephanie Pace Marshall, we are

also exercising our right for substitution of judge.

THE COURT: That's fine.

MR. NOVOSELSKY: Excuse me. HoId on. I presume

those motions should be in writing. Obviously u/elre

not going to ask the Court to I assume you want

him to submit a motion in writing. we're not asking

your Honor to rul-e on anything this morning. If they

want t.o submit a written motion, I think ít woul-d be

better for the purpose of the record. I tl-1 leave it

up to the Court.

THB COURT: Do you have your motion written down?

MR. SCHUMAN: Wel1, what happened was/ Your

Honor, in light of my fear that he might say that, I

took their motion and I modified it as I was sitting

on the bench, oo the chair. I haven't shown it to

anybod.y but Your Honor. However, it is exactly thej-r

motion but my client.24
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THE COURT: WeII,

because whaL I will

going to accept. this,

handwritten motion for

t,hat is what you wish

what I will aLLow you to do,

allow you to do is ïrm not

but I will al1ow you to do a

a subst.ítution of judge, if

I will

had this

to do. And I will

assign it. Since whatever emergency you

morning no longer exists, since yourve apparenLly

moved it over, buL let me finish getting everything

on the record. Yourre name?

MS. STONE: Susan Stone, Sidley, Austin on behalf

of the Terra Foundat.ion.

MR. TOPPOT,O: Thomas Ioppolo, I-o-p-p-o-1-o,

behalf of Attorney General Ryan and Assistant

Attorney General FloYd Perkins.

on

THE COURT: Okay. This is wiLh the Terra Museum.

Is that correct?

MR. CUMMINS : Yes, ,Judge .

THE COURT: Fine. What's Your name?

MR. QUINIJAN: William R. Quinlan on behalf of

Mr. Buntrock and Mr. Gidwitz, et al-

MR. CARROLI-,: ,-Tames Carrol l al so on behal f of

those individual defendants.

THE COURT: I would have been happy Lo serve Yor,

but, I have no problem letting You go24
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MR. NOVOSELSKY: Your Honor, the record will

reflect that you appear shatt'ered by this matter.

THE COURT: I am shat'tered. I am absolutely

shattered.

There is another order there for a transfer.

Do your motion. FilI out the second transfer. And I

will sign it and then you guys can get where you need

to be so this matter can go on.

MR. NOVOSELSKY: I.presume it has to go back to

,Judge Foreman to go back to the randomizet-

THE COURT: To Foreman and then to the

randomi- zer . That' s correct .

MR. NOVOSELSKY: I should have brought my roller

skates, Your Honor. Thank You.

(WhereuPon, the following proceedings were

held bef ore ,Judge Lester D. Foreman aL

l-1 :10 a. m. )

THE COURT: Yes, sir. MaY I helP You?

MR . NOVOSEL,SKY : We I re back, Your Honor, ofl

ker v roc The matter, pursuant to Your

Honor's inst.ruction, was randomly reassigned by the

clerk's office who assigned it to Judge Bush' one of

the defendants took a change. The matLer has been

sent, back to Your Honor by Judge Bush for further24
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reassignment.

THE COURT : I called 'Judge Bushr s chambers , and

her secretary is on the way here.

MR. CARROLT, : She rode up on t.he elevator with

us, Your Honor. I think shers right here

THE COURT: See, I told you. That's very good

servi-ce.

THE CTERK: Hi.

THE COURT: Okay. We're going Lo send you back

down again. Thank You for coming uP

THE CI,ERK: You t re welcome

THE COURT: Why don'L you save time. Can you

take it down for me?

THE CLERK: TheYrre readY to go?

THE COURT: Go down with them. That will save

time.

THE CLERK: I'11 waiL.

THE COURT: We apprecj-ate it very much.

MR. CUMMTNS: Can we just

MR. CARROLIJ: Do you want t.o Let the courts take

its course?

MR. NOVOSELSKY: Why don't we just have it

reassigned. f t's l-1

MR. CUMMINS: Just 1et it happen now, Judge.24
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THE COURT: You donrt want to do it right away?

MR. CUMMINS: No, sir. I don't think there's

that

THE COURT: WhY donrt You go down there?

f or t,he j udge and thenMR. CUMMINS : We' Il- wait

we'11 decid.e who wants to do what when. That ''s f ine.

THE COURT: OkaY.

MR. NOVOSELSKY: Thank You, Your Honor.

(Which were all of the proceedings hel-d in

this cause at this time. )

* + * * *

24
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STATE OF ILLÏNOIS

COUNTY OF DUPAGE

deposes and

Reporter in

proceedings

thereaf t.er

SS:

LAURA L. KOOY, being first duly sworn,

says that she is a Certified Shorthand

Cook County, Tllinois, and reporting

in the Courts in said CounLy;

That she reported in shorthand and

transcribed the foregoing proceedings;

That the within and foregoing transcript is

true, accuraLe and complete and contains all the

evidence which was received and t.he proceedings had

upon the within cause before the Honorable DOROTHY

KTRIE KTNNAIRD, LESTER D. FOREMAN, ANd BERNETTA D.

BUSH, 'Jud.ges of the Circuit Court of Cook County.

Witness my of f icial signat,ure and seal as

Notary Public in and for DuPage County, rllinois, on

this -4'4, a"" of

.JZon I
, A.D

tft¿¿.l. at A,,.t-?-"?.r-,
I,AURA L. KOOY, CSR,
Not,ary Publ ic
CSR No. 084-002467
200 North Dearborn
Suite 2903

RDR/,.CF'F-
ír

Street

Chicago, Illinois 60601-
(ttz) ta2-KooY (s669)

üFf:írli;:iL itð.lij.L

i,., l.íCily
ST/J-Ë 0Í: ltli¡l't'
kXtljli:.$ it.tt.â(ìili1

l.,rr ti li;1
NoufiY PiiÐLtrl,
lifY C0tdfdt$$t0t{24
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ORDER, ccG-N002

IN TtrE CNCI.JIT COT]RT OF Cü)K COT]NTY,ILIINOIS

fr.r uy *7ut(rPl^, 
gf p(

v. No. öt ¿- uof trz*

. CLERK OF THE CIRCUIT COIJRT OF COOK COIJNTY, ILLINOIS

C CCINOO2- 1 5OM- 1 2129 I 99 ( 03420 I 64 )

ORIGINAL - COURT FILB
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. /-t''

ccG-N002

IN Tffi CIRCI.]IT COTJRT OF COOK COI.]NTY' IILINOIS

Qo t lú?7,'.¿^,"/.Ju

lÐ24 fh^^,rf,-re,¿yJ

ñ17

No. o( L0O?(r z

_.rfl
€&€-D

V.

tr^,rb
,'9

tu77'
7e

EP Ç P7 zP?EßEQ -

- 
yÊ, r çai#N qvìun is 3 t/--^W-

uu-ol-,o^

Ätty No.

Neme

Attorney

..{ddrcsç'

ctty IZíp Ü 7(( bb,b

,1n?3r 5>heøÈç

iù:xw:nw4
Z->2 U f1-ur6Þ

i&t,

t-

ENTER

Telcphone-*"7 t)/ 6

S{P ¿ lZo

BusH. 
t587

Judge's No.

CLERI( OF THE CIRCTIIÎ COI]RT OF COOK COTINTY, ELINOISDOROTHY BROWN,

ccc-Noo2- l soM- l :l /3oloo( l'3480655)
16di-004215



TRANSFER ORD ER }YTTHIN. DTVIS ION

IN TTTE CIRCT]IT COI'RT OF COOK COLINTY, ILLINOIS

cccH 0601

@trr{TY DEPARTI4ENT - CHANCERY DTyISTON
ltr¿.th , e-y J

Vs. ,u,lJ

The above'entitleòandlrumÞeredl7,,rr"{V" l/ t^à- 5h

ror trfp*uþ*,"*tâ'f

No. üt ¿ uçÇtrì*
{üw*

)
)
)
)
)
)

Judge

43 granted.a charige of Judge.

S211 tr recused himself/herself-

cause having been previously assigned to

Chancery Calendar # . said Judge having

S"in,ffr, rt,u,f yb n,o{ion d{ ,}p{. ç
tt ¿ ú}lt c. l ( { L - tutll å l'r)

4282

8202

It is hereby transferred to Judge A-lbert Green, Presiding
Division for the purpose of reassigning said cause.

Ju.dge ;,4$3t xo.

IT IS HEREBY ORDEIIED that the abôve.eniitled cause is hereby forwarded.to

DOROTHY BROWN, Clerk of the Circuit Court of Cook County for reassignment.

IT IS FURTHER ORDERED that said Clerk shdll draw a neìv calendar number by

random electronic process from the category bank designated in the original

ALBERT GREEN
PRESIDING JUDGE
.CHANCERY DTVISION

No.129

DOROTIIY BROlryN, CLERK OF TIIE CIRCUIT COITRT OF COOK COUNTY, ILLINOIS
16di-004216
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Sent Byi CUI]|MINS & CRONIN; 31 25780500; 24-Sep - 01 S:01 AM; Pâgê 3/3

ÇcG-N00Ê(}nITEtr.

IN Tffi üNfiIfi COURT OF COOKCOUNTY,ITTINOIS

e#
þ e{*-{

6¿d¿ ¿^

Crty t trfþ

Ëw/,?"*

ENTEK

,-

Ho

ITOß,OTIIY EROWN, CLERK Or THE CIRGTIIT COIIRT OF COOA COUNTY' ITITNOTS

Y

sEP 2 1 200'|

DEPUW

ORIGIHAL. COURT FILE
ccc.Hoo?- I 5óM-r r /3O,/0O11 3480e551
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Sent By: CUI',IMINS A ÛH0NÏN; 31 25780500; 24-Sep-01 9:004M;

CuMMtNs & CnoNlN, LLC

^TTORNEYS 
AN (' çI'tJN !ELOR5

77 WtST WACKIR DRlvb
lulTE 4s00

cttlcAGO, ll l, lNOlS 60ó0ì
PHlrNt: (¡t2) 57U-0Soo

tÂX: (ll2) 5tt-'l1¡1

TELECOFIER TRANSnfITTAL COVER SIIEET

TnupcortnnNo.! (2.02)326-1gqq

Page 1 /3

RüUf fìT P. CUMMINÉ
r F ( @cû m ñ i nr È t ü tt ln. çom

To:

Fhou:

K. Cfuis Todd, Esq.

Neil M. Gotsuch Esq'
David E. Ross, Esq'

John H. Longwell, Esq'

Leonard G'+rment, Esq.

LawreÍce Levinson, Esq-
$essic ¿. Î,c^rtlc¿¡
Robert P. Cummins

THOMÁ5 (:. CÈONIN

Qïz)371-627s

8;53 amDAIP: September 24,?:O0I Ttn'lr:

CLTENT/IWATTERNO.;283 OPMR¡TON:

TT,IAI. NIJMBEIT ÖfT PÂGES BEING SEN,T? INCLUDINC TIÍIS PAGE!

pvv

J

Messagel

If you dít| rtot reçeive all pages, or if yctu have any quest¡Ùns, please call fiIQ57E-0500'

ïdEI¡JFonM^].|oNcoNT]AIN}:nlÑTltlsTEr,Í](:ÔP¡EDMEss^GqINCLUDINGANvT.:N{]!¡,$URES'IsÂTToRNtsY
pnfirrLEGFD AND/SR co*i;ruïñruI, INFoRMATtoÑ u-¡ieNDt:u oNLY FoR TfrE (,!iE Õt"'rtIE INDTYID(IÀI' ÕR ENTTTY

ñÂMEIIAEOVErsnuuSXs'SnB, rrrnnrirrcw,urssnrrltÑA't'roN,DISTRIEUTIONToI{ÕoFYTNGOFTTilSCOMI!ftINIC^TION
Byoxro^Nvoxngrur,f,r-'fümr¡rnnrrsnneutnnnnssr,ni$srn¡cuvPRoHrFlrEo. tFYourI,[vERR(.:ElvEDTnI¡l

co'MtJN¡É.ÀTISNIN ER¡¡ôrq,riLEAsEII\{ÞtEorrt'rtr,inorrrv ussvTELrPIIoÈtrLANIt RltTIlRNTIrEonrcrN¡rL rr4Eñ'qÁGE

To LIs .AT TITE ÄEOV¡' AT¡I'RbS'î' VIÀ TH E I,. Ê. POSTAL SERVICE, TIIÄNK YOI.I'

16di-004219
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sl 25780500; 24-sep-01 9:004M; Pâge 2/3

cccH 060rìênt By: CuMMINS & cB0NIN;

f'IAI{gFER ORDER vrITfttr{
I

IN

The

Judge

431 gran

11

tcd a change ofJudgc'

elf,

THE CTRËAITT COURT o$ cooK couNrY,ruLINOrs

COTÍFITY ÐEPARTMENT CH^ANCERY DTVISION

fron
ffi'or#-în --¿¿

)
)
)
)
)
)

No.

Ju

"¿"

Judge uf the ChancerY

ùr¿ ,!c+
ü Ðe r, rl,5 {*.ira

,¡t. tdtì't Z f^p

Ët

dge's No

that said Clerk shall clrlw a

from the cntego ra b*nk design

ALE Fns'nlr I{o. 1?9

PRESINING JIIDGE
CIIANCERY DIVISION

a

For the

4Z8Z

C
u

cd to

8202
for

nelv
åted

ü01SEP 3T

THY
OF TffE CIrrCU$ COURT OF COOK COU.T.I{TY,ILLINOÍS
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Sent By: CUMMINS A CHoNIN;

OCT 1l ?-øøl tl:53 Êl'l FR

31 25780500; 11 -oct-01 12:13PM; Page 5/5
T0 Hils7?65efl5781234 F.A4

IN THE çIRCUIT COURT OF CooK COIINTY, rLLINCIrs
cÕuñIV DEPARTMENT, CHANCERY DTi|HION

Prq.UL HAYES TUCKBR, et al.,

Plaintifß,

ÞEAN BUNIROCK, er el.,

Dcfcndants.

AttömËy No-: 38600

Quinlan& Cår¡oll,Lrd,
.{tt'ornry fOr Defendauts
30 Notfh LaSaUe Strcot
suite 2900
Çhicago,lL60602
(312) 263-0900

No. 0l L 009113

Judge Julia M. Nowíckiv

)
)
)
)
)
)
)
)
)

AcREqÞ OUDE&

This cause corniug on üo þË heard by agrecment of thc paÍicsÞ the court boing advised in
its premises, it is hereby ORDERED TTÍAî:

t. Until rçsolution of the pçnding rnotion to disqualiff scheduled for Nove,urber 13,
2001, all plcadings are hcld in abeyance.

ENTE RED ENTERED

JUDGE
åAffiftÈilrqFFË.1 JUDGE

DoêrlË3úûl
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l<-r.sr c-n

31 25780500; 11 -oct-01 12:1zPM; Page 1 /5Sênt Byr ÛU|\4MINS & CHoNIN;

ROßERT P. CUMMINE
rpr:@Ëûnlmlnscf on ln'com

Curt¡MtNs & Cn0NlNf LLC

^TTORNTYS 
ANt) fjf.)uN$Fl flEli

?7 WESI WAÇKf R T'RIVF
sulrE 4800

cHl cAcÓ. I LLINfJIS ô0¡tnr
FH('rNfì t1 I ?) f tå.0.500

Fi\Yr (¡ll) 578.121{

TELECOPIER TRANSMITTAL COVER SHEET

TELbcoPIEnNo.: (707)326-7999

THOM¿{s C. CROHIt'l
rcc€cumm lnrcf on ln, ËÐm

To: K. Chris Todd' Esq.

Nçil M, Gorzuch, Esq.
David E. Ross, Esq.

John H. Longwell, Esq'
Leonard Garmenl, Esq.

f,Èwrence Levinson, Esq.

DavidNovoselsþ, Esq.

(2fi21371-6279

(3 l2)346-94s3

FRotr: Robert P. Curunins

D¿r¡: Octobd 11,2001 Tnus¡

CLIENT/MATTERNO.: 283 ornnaron:

'I'ornr, NUMBER oF PÀcEs BEING sENTr INCLLIDING THI$ PAGE:

l?;02 pm

Messnge:

If you ditl not receivë all pages, or ìf you httve any que.rtiort, please call (312)578-t5Ù0.

ïIrE INFonM TToN coryl'AlNErr IH Trns IELE(,'ûFIED MEssAcr* lNcr,IrIlINc ÀNY EN(:LosUREs. ¡s ATTORI{DY

FßtvJ.t.E(;ED AND/6¡1 co¡rr¡¡orrrn¡, Nf,oRMATroN INTEHIIED oNt,v Fon rHE usr oFTIIE INDTYIDUÁL oR ENI'ITY

NAMEDABûvEABÀrrr¡RFJtÈËt. TIIEREvIEw,DIssEMIITÀI'IOH,DISTRIDUIION.oRCOFYINGOFTIIISC(}MMUNICA'TI()N
By oR TO ANvoxn ornnn finrq r¡rn, Iurl:t¡bnD ADIIRESSEE IS STR|(:ILY PRr.tHtBt'l'llD. l[ You EAVE RECDIYEp THls
(jÕMMTJF{I.À'-¡pNnrnnxõn 

"r".csh-rrrffiilrllTnlvNorrryusBY't'gtEPI!oNE,ÁlìlDrlETuRNTT|EoRlr;IHALtt{llssÀGEToflsÂTTHE AEovE'ADI)RESS VIÁ.THE U. g' FO$TALStsftVICE. TILINKYOIÍ.

p\tr
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Sent Ey: CU¡¡MINS & GHoNIN;

OCT I I eøøl l1 :53 Ê11 FR

CHË,ßYL MN$

rr2.9l?,Ê*5e
cúncl@qçç11¡r ço¡t

s1 25780500;

Qur¡{r-AN & C.åßRoL6 rrp.
Ar'¡fltNr..lTrl1LÀv

30 NOÍtl¡¡{ l"{$r\En Sr¡r.u¡åtì lionll ¡9{i)
c$rc.rc,Û, ¡¡¡¡¡ot¡ 6¡60¿
TsLßpHpNu 3l?tST,0900
F^rxÞ.{tLt¡¡ 5lå!ó3,501¡

11 -Oct-01 12:12PM; Fâge 2/5

T0 Hfl57¿FSeË5?81U34 P.AP

^}1'r¡¡1'Í1t¡!ÞDw,{RDD-HRnFTq{t¡ltH
W^sËrNfllËtr, Þ. (.

[IYNns JoHNs ot.r & !dCNÂMÁn.\
Ëatc¡rço, rruxt¡s

October 11,2001

v{¿ FÁcswFE

Äll Counsel ofRecord (SÊê Attached Scwice List)

Eo: Tt¡clc¿r t. Bantroclc, 0l L 009lIZ

Dear Counsel:

Enclosed is an Agrecd Order entËrcd this morning by Judgc Jaffe, hearing Judge
Nowicki's call, in the above-rtfcrpnced cåse.

Vory truly yours,

CherylNiro

ÇN/e
Enclosu¡e

cc Itrilliam R. Quintan

DoÉ ¡ E?Cü ¡

16di-004225



Sent By: CUMMINÊ & CÊONIN;

OCT ll 2øøl ll:53 Êl'l FR

31 2s78t500; 11 -oct-0'l 12|12P1{i; Page 3/5
TO ËË57eË9ESs7B1eB4 F.øl

QUINLAN e CÀRROLL,lrn.
IITT0RNEYSAIL^W

30 Nordr LeSrllc Srrcef SuirË tg00
CHIçAOO. ILT.JNOIS dO6O2

fË.LEFHONE
(312) 263-0900

FACSIMIJ,E
(3 12) 263.50t3

lf you do nol reælve the enllflr amount of pagê{, please conl.¡ct our oñlca nt (sr2) 26S0s00. Thrnk you

THE INFORMATITN CONTA'NËÞ IN THIS COMTUNICATION MAY BËCONFIDENT¡AL OR FRIVILEGED UNÞHR THE I.,AW. NUËriCNtii¡.¡i ON
DISËLOSURË OF THE INFORMATION CONTAINED HEREIru rS STNICTIY
PROHIBITED AND MAY BE UNLAWFUL WITHOUÍ iHC SËÈC¡rIC
AUTHORIZATION OF THE ADÞRËSSEE. IF YOU HAVE RECEIVED TUIS
ÇoMMUNlcATloN tN ERROR, pLEASE NoTtFy us ln¡rr¡Eolnret y ey
IE_LFIH_OJIE (CoLLËcr), AND RETURN ANy HARD COFY Voù ¡lnve
FRODUCËÞ VIA THE PO$TAL $ERVICE.

FAJ( TRAT-I$MITTAL INFORMATI(}N
TO¡ Robert P. Cummlns

Thomcs G. Gronin
FROñI; theryt Hira

ïHLEÞHOHE; fStZ) s78,0¡{to TELEFHONE: (tl rf Ð{7.9t39
FAxl (31e) 57S.1884 FAX: (312) 4Ës-60,t3

DATE. Oclobrr ll, A00t NUMEËROF FAGES TO FOLLOW!

RE: File No,r 4f412-2?;8H- NOTE$:
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Sent By: CLJMMINS & CÊoNIN;

ocT t I EEør 1r r53 Rr4 FR

31 25780500;

sEBI¿fcE {rrsT

11 -oct-01 12:12PM; Pâge 4/5
r0 $$s72ËsEH5?g t aß4 P. ø3

Paul Hayes Tucker, et ü1. v.
Dean Buntro¿h, et aL
No.0l L 009112

Thon¡as.4.. Ioppoto
Jeffrey Gray
Assi stõnt Attorney Gcncrål
6e,qeral LawËureau
100 W. Randoþh $trcet
I3th Sloor
Öhicago, Illinois d0601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West'Wackcr Drive
Suite 4800
Chicago,Iilinois 60601

D¿vid A,l.Iovoselslcy
Novosclsþ Law tfficaq
120 North LaSalle
suirË 1400
Chicago, Illinois 6060?

Susan A, Sto¡re
Laurie f. Roescr
$idley & Ausrin
Ten touth Dcarborn
ChÍcago, Illinoie 60603

ScottJ. Szala
'Wi¡rston & Strawn
35 lry. Wacker Drivc
Chic*go, Illinoís 6060 I

Eric D. Brandfonbrcner
Gtippo & Elden
227 WestMonrnc St., Suite 3600
C'hicego, Illinois 6060É

Vfilliam Sch$naü
Dcbr¿ Tuclrcr
McDernptt Vfill & Eme¡y
227 W, Monroc Sreet, 55ü Floo¡
Chicago,IL 60606

Dæ!185Ã26
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLTNOIS
COUNTY DEPARTMENT, CHANCERY DTVISION

PAUL HAYES TUCKER, a Director ot
the Terra Foundation for the Arts, et al.,

Plaintifß, No. 0l L 009112

Judge Julia M. Nowickivs.

)
)
)
)
)
)
)
)
)
)
)

DEAN BIINTROCK, a Director of the

Terra Foundation for the Arts, et al.,

Defendants.

DR. STEBBINS'AT\{D DR M-{RSHALL'S MEMORANDUM
IN OPPOSITION TO

PLAINTIFFS' MOTION TO DISOUALIITT SIDLEY

Defendants Dr. Theodore E. Stebbins, Jr. ("Dr. Stebbins") and Dr. Stephanie Pace

Ma¡shall (..Dr. Marshall") are Directors of the Terra Foundation for the Arts ("the Foundation").

Dr. Stebbins and Dr. Marshall strongly oppose plaintiffs'motion to disqualiff Sidley Austin

Brown & Wood ("Sidley") from representing the Foundation and urge the Court to reject

plaintiffs'motion. We understand that the Foundation is filing a comprehensive memorandum in

opposition to plaintiffs'motion, which will explain in detail why plaintifß'motion should be

denied. However, Foundation directors Stebbins and Marshall seek here to emphasize two

arguments which are particularly powerful in refuting plaintiffs' effort to disqualify Sidley. First,

the operative Illinois ethical rules are unambiguous that Sidley represented only the Foundation,

not Judith Terra" in the litigation pending before Judge Kinnaird from which the present case is

copied. Second, the Foundation would be severely prejudiced, both financially and

substantively, if it is not permitted to continue to retain the counsel of its choice.

cHI99 3801598-1.0608E5.001 3
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I. DR. STEBBINS AND DR. M,A.RSHALL ARE VITALLY INTERESTED IN'
AIID KNO\ryLEDGEABLE OF, THE ISSUES RAISED BY THE MOTION
TO DISQUALIF"T.

Dr. Stebbins and Dr. Marshall have served as directors of the Foundation since

1998. Dr. Marshall currently is Secretary, and is a past Treasurer, of the Foundation. As

directors, Dr. Stebbins and Dr. Marshall have been closely involved in the litigation known as

Dean Buntrock, et al v. Judith Terra, et al., Case No. 00CH13859, pending before Judge

Kinnaird in the Circuit Court of Cook County, Chancery Division ("the Buntrocfr case"), since

that lawsuit was filed in September of 2000. The Foundation was named as a defendant in the

Buntrockcase. The plaintiffs in the present case, Judith Terra, Paul Tucker and Alan Simpson,

each of whom were and continue to be directors of the Foundation, also were named as original

defendants in the Buntrock case. SeeAffidavit of Dr. Theodore E. Stebbins, Jr. ("Stebbins

Aff."), attached hereto as Exhibit 4,l[f 3-5; and Affidavit of Dr. Stephanie Pace Marshall

("Marshall Aff."), attached hereto as Exhibit B' 1[I3-5'

During the course of the Buntrockcase, Dr. Stebbins was elected by the

Foundation's Boa¡d of Directors ("the Board") as one of two members of the Foundation's

lndependent Litigation Committee. In that role, he shared responsibility for directing the efforts

of the Foundation's legal counsel, Sidley, and worked closely with Sidley, in the Foundation's

defense of the Buntrock case. Stebbins Aff', ff 6-7'

The present case is practically identical to the Buntrock case. Stebbins Aff.' !f 1l;

Marshall Aff., Í 9. See¿lso discussion in the Foundation's Memorandum in Opposition to the

Motion to Disqualify. In the present case, plaintiffs made Dr. Stebbins and Dr. Marshall co-

defendants along with the Foundation. Accordingly, Dr. Stebbins and Dr. Marshall are perfectly

situated to fully understand the importance of Sidley to the Foundation's defense in this action.

As continuing directors of the Foundation, who have the responsibility to protect the Foundation,

cHI99 3801598-l.o6o8E5.oot3 
'2-
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i
Dr. Stebbins and Dr. Marshall want to let the Court know, as forcefully as they can, that they

believe it would be wrong to disqualiff Sidley.

il. THE ILLINOIS RULES OF PROFESSIONAL CONDUCT PROVIDE THE
PRESUMPTION THAT SIDLEY RBPRESENTED ONLY THE
FOUNDATION, NOT JUDITH TERRA. PLAINTIFFS HA\¡E FAILED TO
OVERCOME THIS PRESUMPTION.

A party moving for disqualification of the opposing party's counsel has the burden

of showing the existence of facts requiring the disqualification. In re Conticommodity Services,

Inc. Securities Litigation,lvDLNo.644, 1988 WL 96179, at *2 (N.D. Ill Sept' 9, 1988). Here,

plaintiffs'motion seeking the disqualification of Sidley is predicated on their contention that

Sidley represented Ms. Terra in her individual capacity in the Buntrock case. However, Rule

1.13 of the Illinois Rules of Professional Conduct, entitled "Organization as Client," provides

that when an organization such as the Foundation hires an attorney, the organization, not its

directors, officers, or other constituents, is the client'

Rule l.l3(a) of the Illinois Rules of Professional Conduct states, in part:

A lawyer employed or retained by an organization represents the

organization acting through its duly authorized constituents.

Rule Ll3(a). It is well settled that this rule, ig, that an organization's lawyer represents the

organization and not the organization's constituents, cannot be overcome merely by a director's

assertion of her subjective belief that the organization's lawyer was simultaneously representing

her in the same matter.

For example, in (Jnited States v. Keplinger,776Y.2d 678,701 (7th Cir. 1985), the

court held that the subjective belief purportedly held by executives of a corporation that the

corporation's attorneys represented them individually was insufficient to establish such a

relationship. As the Keplinger court explained:

cHI99 3E0l 598- t.0608E5.001 3
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[a]t least in the absence of any relatively clear indication by the

potential client to the attorney that he believed he was being

individually represented, we think no individual attomey-client

relationship can be infened without some ñnding that the potential

client's subjective belief is minimally reasonable

Id. See also In re Conticommodity Services, Inc. Securities Litigation,lvDLNo. 644, 1988 WL

96179, at*l (Sept. 9, 1988)("corporate employee's subjective belief that he is individually

represented is not sufficient to create such representation"); In re Grand Jury Proceedings,

Detroit, Michigan, In the Matter of Lawrence s. Jackier,434F. Supp. 648, 650 (E.D. Mich.

1977)(no attorney-client privilege exists "in the absence of any indication to the company's

lawyer that the lawyer is to act in any other capacity than as lawyer for the company in giving

and receiving communications from conftol group personnel")'

The text of additional sub-sections of Rule l.l3 underscores the presumption that

a lawyer representing an entity represents only the entity, not the entity's directors or other

constituents. For example, Rule l.l3(b) explains the obligation of a lawyer representing an

organization who becomes arvare that a director or officer of that organization is acting in a

manner which could result in substantial injury to the organization. Under such circumstances,

the lawyer is required to "proceed as is reasonably necessary in the best interest of the

organization." ln other words, the Rule contemplates that potential conflicts may arise between

the entity and the persolt with whom the lawyer is dealing in connection with the lawyer's

re,presentation of the entity. The lawyer is not paralyzed by such a circumstance or required to

abdicate his representation of the entity. To the contrary, the lawyer is to continue to act in a

way which protects the entity and which is in furtherance of the entity's interests. -Id.

Similarly, Rule 1.13(e) discusses the limited circumstances under which a lawyer

may simultaneously represent both an organization and the organization's directors or officers in

cHI99 3801598-1.060885.001 3
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a particular matter. None of the Foundation's directors, however, sought such joint

representation. To the contrary, it is unrefuted that Judith Terra, Paul Tucker and Alan Simpson

hired separate, independent counsel, the Shefsþ & Froelich firm, to represent their individual

interests at the very beginning of the Buntrock case. lndeed, they did so because Sidley

explained that it would not represent them personally. Stebbins Aff.,If 8-9; Marshall Aff.,

,'1lfl7-8. For the same reasons, Dr. Stebbins subsequently hired independent counsel to represent

him personally when he came under attack from the plaintifß in the Buntrock case. Stebbins

Aff., lJ 10. Accordingly, the record in this case demonstrates plainly that the presumption that

Sidley represented only the Foundation was understood and honored by everyone involved.

In the face of the undisputed facts, Ms. Terra's recently annunciated, subjective

belief that Sidley represented her in the Buntrock case, even though she admittedly hired Shefsþ

& Froelich to represent her in that case precisely because of the potential conflict between her

personal interests and the interests of the Foundation, is wholly unreasonable. Ms. Terra admits

in her affidavit that "[t]he Foundation's Board subsequently agreed to retain Sidley & Austin to

represent the Foundation inÍthe Buntrock] litigation." Judith Terra Aff., 1J 5, (Emphasis Added).

Ms. Terra admits that she retained other counsel, Shefsþ & Froelich, to represent her

individually. Id. at\ 7. Accordingly, any purported belief by Ms. Terra that Sidley represented

her was, and is, unreasonable, and cannot provide a proper basis for disqualiffing Sidley.

III. THE DISQUALIFICATION OF SIDLEY WOITLD CAUSE
SUBSTA¡{ÌIAL \ilASTE OF THE FoLJI\IDATION'S ASSETS A¡lD DEI\rY
TO THE FOI,]NDATION ITS RIGHT TO SELECT ITS COUNSEL.

In ruling on a motion to disqualiff counsel, courts a¡e mindful that:

[Disqualification] is a drastic measure which courts should hesitate

to impose except when absolutely necessary and disqualification

motions should be viewed with extreme caution for they can be

misused as techniques of harassment.

cHr99 3801 598- 1.060885.001 3
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:
In re Conticommodity Services, Inc., Securities Litigation,lvDLNo. 644, 1988 WL 96179, at*Z

(N.D. Ill. Sept. 9, 1988)(internal quotations omitted). Here, not only is disqualification of Sidley

inappropriate, because no conflicting representations have been established, but it also would be

highly prejudicial, and unfairly so, to the Foundation. Disqualification of Sidley would cause

substantial harm to the Foundation. This case is practically identical to the Buntrock case. The

vast knowledge that Sidley has gained during the more than one year in which the Buntrock case

has been pending, concerning the complicated factual and legal issues involved in both cases,

carurot be adequately recreated in new lawyers. Requiring the Foundation to obtain new lawyers

would require undue and enormously wasteful expense, and substantial duplication of work, that

is not justified or justifiable. Stebbins Aff., {tf 11-12; Ma¡shall Aff., 1[I 9-10.

It is inevitable that any replacement counsel, operating as it must without the

experience and history with this case possessed by Sidley, which is so essential to the

representation of the Foundation given the identity between this case and the Buntrock case,

simply could not be nearly as effective as Sidley. Id. At bottom, plaintiffs'motion is nothing

more than a litigation tactic, conceived solely to give plaintiffs an unwarranted, sFategic edge in

this case.

It would be wrong to deprive the Foundation of its choice of counsel. The

operative law and the undisputed facts require that plaintifß'motion be denied.

CONCLUSION

For all of the foregoing reasons, and for the reasons set forth in the Foundation's

Memorandum, Defendants Dr. Theodore E. Stebbins, Jr. and Dr. Stephanie Pace Marshall

respectfully request that the Court deny plaintiffs'motion to disqualiff Sidley Austin Brown &

Wood.

cHr99 380t 598-1.060885.0013
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Dated: October 24,2001

William P. Schuman
Debra J. Tucker
McDermott, V/ill & Emery
227 West Monroe Street
Chicago, Illinois 60606
(312) 372-2000
Attorney No. 90539

Respectfully submitted,

DR. THEODORE E. STEBBINS, JR. and
DR STEPHANIE PACE MARSHALL

By: L),IL
One of Their Attorneys

cHI99 380t598-r.060885.00r 3
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I' Dr' ThËodoæ E, Stcbbing. I¡.. oñ oath do heruby st¡tc rhc ftrltrrçi¡g.

l' I havc ¡nrcoul roor4sdge of tho f¡rr.s rcr fonrr r¡¿rein.

?. I ar¡ thc Dstinguishcd Fcllow and Co¡rsult¡¡jvc C-u.ator of Amelicu¡¡ Art

st fhe Fogg Art Muscum at Ilarvarrl Univcrsir¡'- [ ¡csidc i¡¡ Ernr:rl]i¡¡e, lrl¡<ssachuscts.

3' I am, ond sincc April, lg98 hav: bcÉn, r dire¡.:rrlr r:f tf¡: Tcna Futnrdari¡¡n

lbr $c A¡is ("lhe Foundation ',).

4. In my capacity as n djrrrtol'rrf tl¡e Fourrrl¿tir.rn, I h.¡yr.'heen very much

involvcd in rhe lit.igarirrn lr¡ruwn ar f)eaï L, Bnnt¡oçk. et oJ. v.Judith Tcrrs er al, Case No. o0 CH

13859, pcndirrg in thc Clnr;rjt floun uf Corrk Couuly, Churcery Divisiun ('.tàe Bunt¡ock cese"i,

since i.lrut lawsuit was ll.lcd in Scprenrber of 20OO.

5. Ir¡ tìe Buut¡rrck c¡¡se, the Foundsdon was na¡¡ed as ¡ dcfe¡d¿nt. Iuditlr

Te¡r'u, Puul Tucl.er ¡nd Aluu Simpson, each of tyhom were aud ¡¡c dl¡rclsrs of the Foundarir¡n.

u'e¡t, al>o ua¡red an defend¿nts.

6' Þuring thc coursc of thc Bunr¡ock ca.*, I wûs elðcted by thc Foundotion's

Boud of Dirçctois ("rl¡c Boa¡d") as orrc of two mcmbcrt of ¡hc Found.ìtion's Independenl

Lrtigauon Con¡mittcre. In thst rolc, f sh¡red responsibility for difccting drc ctï'c¡rl s ol thè

Foundatir¡n's lcgal counse!, Sidley Austi¡ Brown & lfuood ("Sidloy"), jn ¡Ì¡c Fouudarjon's

detÞnse ot thc Dgnlrocï oåro.

7. Irr my capxciriçs as u di¡Gçtor of thc Foundarron snd as À member of thÈ

Fc¡undorion's fndependent Litrgarion (.ba¡runc¡, I rtal,ecl abrcost of all importaot dsvclopmcnts

t¡, qnd reloring tù. ùs B-¡r4trgc! ¡;¡tse. I spoke ¡cgula¡ly u,rth Stcphcn Cs-rlson and SuSUI Stone,

P.ø2
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thc sidley Ettorncys wirh p¡irn¡¡y rËspons¡bí¡iry for üc defcnrc of rhc Bu¡r,och crse, concêrn¡¡rt

¡ bosr of subjects relàting to ¡he hùgotjo,r.

t' ()n gevc¡¡rl ocêasions, lrfr, C¿dson ond )[s, Stone ex¡rtailrcrJ in rctcphone

coñfercncet ond in-person ¡¡¿'eùûgs thut Sidlsy ottoraevs rêprcscntcr{, an<l were actirrg (rr¡ [d¡*lf
of, onJy tltc Fr¡undrrti<¡n, nor thc m{iriduaJ directors, in ;on¡rcction wirh the Bu¡rtrtrt çasc Rncl

trìr¡tt¡|rì rcJ8ted thcrcto' 1'bcy cxpLtincd that thc infor¡¡ation Sidlcy obrairrc¡l from t1¡c Bua¡d

mclnbcrs rclatirtg to thc DI¡l¡M,k c¡uc wuulC be rc¡-'civet! and used sr)lely ftrr ¡he bcncüt of the

Founcletiolt and that the ¡dvice and lcgal cour:seì providerl by SirJlcy il¡ ct¡nnccrion r¡irh the

Bunlrock casc rvouJd bc solcly for th¿ b¿ncfit uf {¡c Fr.¡unrJation.

9 Judith Tcrra never x¿id. arryüring in my pescnce which indic¿¡ted tlrat shc

belicverl that Sitlìey ¡rttorneys wr:rn acling ¡¡s her lcgal counscl, To thc conhùfy, On ¡eve¡al

rr-.tì¡siorì$, J¡¡rlith Te.ra ¡eferred to Brian Cror+e of rl¡c Shcfsky & Froelich I¡w firm as hcr

¡il.L.lncy. lfonc of ¡he nrher dircc¡ors ever stated in my presencc drat hc or shc believed the

Sirlley àtt(ìrncts wc¡r scrvtng irs his or her legal couuscl.

10. During rhe cour¡e of the Punrock c*sc, alJcgatioos rcgurding rny

pcrfirrur:trtce as Ch¡rirma¡¡ of the Fouadatjon's Collections Comq¡iftee wetrE roade aÈainst mer

personally, by thc plainriffs in ù¡st case. .Sue¡n Stone erplainêd to rDe rhst this crcatcd the

PoteDtiaj f(rr'8 oonflict of inter¡xt rrnd tå¿¡r, ss ¡ rG6uh, I nceded to fe¡ai$ indcpcnclcnt counscl lo

adrise mç eD ¡lic isst¡cs thet penained lo me færsooally. Accorongly, I rot¡ined indapsnclcnt

r:ounsel- M¡. Stone explained ú¡at I Ehould apêeù, with my indepeudent cqu¡sel co,nccmmg lll

issues rel¡tir¡ß tô ruy perra'nsJ intcrcsr8, bçcauôc sidley ÎÈpfesÉ-ntcd only the Foundation's

inlsrcsts. I clcrrly uodetttood th¡¡t Sidley did uot rcpnÊscor rrc pcrconally- It wrrs rny distincr

P. ø5
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u¡¡d çlcil ltlicf, L¡¡ssd on ¡¡¡y flEqueltt discussioos wirh, ul¡l/c¡r thrr i¡rcludcd. Jr¡dirh Tcrrr. lhilt

Juditl¡ Tel¡a ul¡cJc¡¡tood tl¡.rt SÍdley diC not represent her indivirlually, eitlrer.

I I ' I belier'c lhat lhe Fresent motion ro disqualify Sidley in the ocw actjon r¡¡t

llüs b"t¡¡ Lrrougllt hy Jr.rrJith Tcrr¡, Ptul Tlrc:kcr ¡¡¡rt Alul Sirnpson aguinsr the Found¡rion ..¡nd the

Foundsrion's dile.ctors is beirrg asscncd for puruly tacdcal rcrsons, !-&., lD dlsadvantagc rhe

Foundasott b¡'depriv.Lrg ir of irs very eü'Ëcrivc a¡ld able corurscl. Thc Fbunciaüon woulC bc

substantially harmcrt if the drsqr.ulific¡tion nrotion is granted Thi¡ rrew c¡sc ¡¡ practically

idenúcel n the El$¡gLL case. Thc v¿st knowlodgc that Sidlcy hes gatned during rhe rnore ihry¡

one yeÀr in which the Euouock csse has bcen pcnding. concerning the c.o:nplicstcd fectuål ¡nd

legsl iesues involvcd i¡ both caae6, çan¡ot be adequately rcc;cated in nç-w law'¡crs. Requiring

llrc Pound¡l¡ot¡ tc obtrjr: ncw lagy¿¡s woujd rçquirp r¡odue and çDol¡rously wsstelùl expense,

rnC aubstant¡al duplisatiou of u'oth, that is noßJustified or justifielrle

12. I beìieve that deptiving thc Foundotion of its choiero ot'coun$l woulo bc

unfqr in thc e¡rrcmc. As a continuing mcmbr ùf ths Foundstion's Boutl, aod in try capscilT as

onc ôf lhe lrro ¡ncmh¡s of the Founda¡iorr's Indeptudcrtt Lirigaùcm Cr¡n:rnittcc, it is r¡]'strong

desirc that Sidlcy continuc as counsd to thc Foundadon in ¡irc ncw c¿sc as wcl'l ¡s in thc

Buotrcçk case snd all ru¡ncrs rclatod lhcrcto.

further ¡ffiant sayçth not.

ÉIE4.-
Tl:codorr: F,. .\tchbins, Ji'

SUBSCRIBUD AND SWORII TO
bel..re rnc this€!,.{ aay of
Octqbcr,200l.

Notary'Pubhc

John F. DeFlno
NOTARY PUBLIC

W corfr;:i]1 c, Él Jorr. 19,

.......ÚUl||t,u

r'.ltit, l?.J*t:s-l.lrfrtll,tìo1, ù,
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A¡¡'R:DAYITT OF ITR. STEPHA¡{TE P^CE MARSHALL

I, Dr. Sla¡rhanie Prce Ma¡sb¡ll, on oâth do hrreby st8le lhe following:

l - I.have p,enonal hrowlcdge of the facts scl forth bcrci¡t

2. I ruu ltr=idcnt of thc lllinsi¡ M¡¡bematics ¡nd Scimco Acrdcmy, locucd

in Ar¡rora,Illi¡ois- I rcrrdo i¡ Wheaton,Illinoi¡-

3, I irm, and sinsû l99t have bcs¡, a diroctor of the Terr¡ Found¡rion for thc

Àns ('thc Fo¡ndation "), I arn Sccrslary of the Found¡tion- I hevc abo prcviourly servcd as

Tmasuror of thc Fou¡dation.

q- Irr my c,Epðsity as a director and ofEccr of thc Founduion' I hlve bccn

verymuch ir¡volved in tlrc titigation Ìnovn as Deen L. Irmbock el al-vJUdÍth Terre etel. Casc

No.00 CIÍ 13t59, pcnrliag in rtrs Circuit Coul of Cook Corurty, Chmccny Divisiou ("rha

Burhock c8sc.,), s¡nco tlBt lavlsuit was filcd in sopambcr of 2ooo.

5. Iü rfro Fgrr¡ock c¡¡c, tåo For¡¡¡detion wa¡ nnrncd as s defrnd¡t¡t- Judith

Terra, paul Tucker und ¿l\l¡n SÍrapaon, each of whom w€rc and arg dircclor¡ of thc Fou¡dation,

were also nsrDcd as defelnd¡¡rtu'

6. ¡ my capaciticr a¡ a dl¡rclor a¡rd ofñccr of tbc Forurdation, I steycd

abrca¡r of irnporrant dev,eloprncnte in, ¡¡d rolating to, ürs Rrmtmr,k ce¡e. I spolce oftsr with

Srçbeer Ca¡lson and Surur SùJna, tho attoracys ¡p¡¡ $idlcy Austin Brcwn & Wood ('Sidlcf')

who b¡d prirn¡ry rospo,nribitity for thc defsnsc of tbc Funrock c85ci conçGr¡ring ehosr of

subjccsrslating to ths liEg$iou

7. Oo ¡crvcr¡l occa¡ioru, Mr. Carl¡pn and Ms, Sbr¡c gtsted in tslqbonc

confercns6 and in-peru:)n ñcitint¡ rhaf Sirtluy enomcys rcprcsoted, s¡d woro acting on behslf

of, only ¡hc Fo¡r¡d¿tion, not tfuo indivirlu¡l dirætorc, h conncction with tho Bunnock c¡se a¡d

ctD0 lsortô9| firírfin.Ðl t
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m¡ltef5 relstcd thereto. fhey crplai¡rcd that tho inforn¡ation Sidlcy obrsined ûu¡r the Bord

mqnbcrs relating to rhc ExnEgçt c8.se \r,ould be reteivcd arrd used solcly to dcfcnd the

Formdation ¡¡d ùat the ¡dvicr: and lcgal counsel providcd by sidley in con¡ecticn with tb8

Bunuock casc would bc'solcþr for the bøcfir of tho Forurd¡¡ion

g. Jr:dilh 'llcrra nevsr ¡aid sny{hiDg in my pßasûce whicb indrcoted thst ehe

beliovçd thst sidlsy ¿üûmey[ were acting ¡s bor logat corinsel. To ¡t¡e conhary, on scsfil

occA¡ions, Judith Tcra lefcrrcd to Briar¡ Crowe of the Sbcßl(y & F¡oalich ln¡r ñrm ¡s hcr

sttorncy. No¡e of thc oÎlær diroctors eYGr stated iE fsy Ptcscrlcc üst hc or slp bclietred thc

Sidley BnomsJt wsro sclning as hia or her lcgal courscl

g.Illetiøvelhltfb3preccntmolioorodisgueliffsidloyin¡bcnen,actior¡tù¡l

hns bccrr broupht by Judlith Te¡r¿, Paul Tuckcf a¡¡d Alan SimSon ageinrr thc Pound¡tion Úd ùl

For¡ndation.r dircctor¡ urirr rigniñcanrty hnrm a¡¡d disadvantagc ihc Found¡tiouby dopriving it of

iÎ¡ Oo¡t infor¡ned, cffælivo and ablc counsol, thcrcby requiring thc ur¡recc¡*rf ouþouring of

significant dolls¡. Tbc.Fountlatiou would bc ¡ubst¡nti¡Ily humcd if rlrc ösquall6c¡tiou ootioa

ir grorod, Tbi¡ nerv carc is prracticelþ identical to the Buntock ça¡p' The vust toowledgo that

Sidlcry bas geinEd duriru; Ùrc nrorc than one yor in which ùc E¡¡nhgEb c¿¡e h¡¡ bcæ ponding'

couccming tbo cornplicntod f¡¡tual and lcgrl i¡euc¡ irrvolved is both cDsGs' çan¡ol be adeqwtcl/

recrÊatcd in ncw lawyefli. Rx¡uirine Èe Forurdstion to obtain now l¡çl¡ers *ould ltqui¡t u¡duc

andenonnously.,artcfurlGI PGÍI¡€'grdsubstgstialduplicationofwotl,thEtignotju6tiÍod,

justíúablc, or sound-

10. I l'licv' û¡¡r dspriving the Fo¡yrd¡lioq of ils çl¡oice of cor¡¡¡cl wot¡ld bc

unfahin thc txt¡¡roc' irg â r;ontinuing me¡nbg ¡¡¡d officcr of thc For¡¡dgtio¡'s Boud' it ¡t sry

6¡¡ç 3!sllió5.1.o0ì¿?!?'rt ¡ I
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ST.JBSCRIEED AbID S\ivoRN To
U"ot" mo rhis QfrnzY of
Odobor,200l'

sboug desirs tlral sidtey aonti¡ruo as coru¡scl ro tl¡s Found¡tíon in tbs new case a6 wcll as in thc

Bu¡rsoçk case and rll rn¡tttors ¡clared thcrcro'

t\rdrcr atfiut suYcrh not

Pasc Marshall

ttta. !¡¡ ¡ VÀsu

C
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rN THE CIRCUIT COURT OF COOK COUNTY, TLLTNOIS
COUNTY DEPARTMENT, CHAI\CERY DIVISION

PAUL HAYES TUCKER, a Director ol
the Terra Foundation for the Arts, et al.,

Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)

v No. 0l L 9ll2

DEAN BLINTROCK, a Director of the

Terra Foundation for the Arts, et al.,
Judge Julia M. Nowicki

Defendants

NOTICE OF FILING

TO: See Attached Service List

pLEASE TAKE NOTICE that on Wednesday, October 24,2001,we filed

Dr. Stebbins' and Dr. Marshall's Memorandum in Opposition to Plaintiffs'Motion to

Disqualiff Sidley, a copy of which is hereby served upon you'

THEODORE STEBBINS A¡II)
STEPHA¡IIE PACE MARSHALL

By:
One of Their Attorneys

V/illiam P. Schuman
Debra J. Tucker
McDermott, V/ill & Emery
227 WestMonroe Sfreet

Chicago, Illinois 60606-5097
(312) 372-2000
Firm I.D. No. 90539

?

cHI99 3805452-1.060885.00 I 3
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CERTIFICATE OF SERWCE

I, William P. Schuman, attorney for Theodore Stebbins and Stephanie

Pace Marshall, state that I caused to be served a copy of the attached Dr. Stebbins' and

Dr. Marshall's Memorandum in Opposition to Plaintifß'Motion to Disqualiff Sidley

upon:

See Attached Service List

by facsimile and by causing it to be placed in a postage-paid envelope addressed to the

foregoing and deposited in the United States Mail located at227 West Monroe Street,

Chicago, Illinois on Wednesday, October 24,2001.

Ltu(U
V/illiam P. Schuman

cHI99 3805452- t.060885.00r 3
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Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attomey General & Bureau

Chief of Charitable Trusts
100 West Randolph Street

Third Floor
Chicago, Illinois 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

David A. Novoselsþ
Novoselsþ Law Offices
120 North LaSalle Street
Suite 1400
Chicago, Illinois 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearborn Street
Chicago, Illinois 60603

Scott J. Szala
Winston & Strawn
35 West Wacker Drive
Chicago, Illinois 60601

SERVICE LIST

Paul Haves Tucker. et al. v. Dean Buntrock. et al.
0r L 9ll2

William Quinlan
James R. Canoll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Crisham, Ltd.
30 North LaSalle Street
Suite 2900
Chicago, Illinois 60602

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.W.
Suite 400
Washington, DC. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bemhard, McPherson &
Hand
901 15th Sheet, N.W.
Suite 700
Washington, D.C.20005

Eric D. Brandfonbrener
Grippo & Elden
227 West Mon¡oe Street, Suite 3600
Chicago,IL 60606

cHI99 37694ó0- 1.060885.00 I 2
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INTHECIRCUITCOURToFCooKCOUNTY,ILLINOIS
COUNTY DEPARTMENT, CIIANCERY D TVISION

PAUL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, fiJDITH TERRÀ a

Director of the Terra Foundation for the Arts, and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintiffs,

No. 0l L 009112

DEAN BLTNTROCK, a Director of the Terra

Foundation for the A¡ts, RONALD GIDWITZ' a

Director of the Terra Foundation for the A¡ts,

MARGARET DALEY, a Director of the Terra

Foundation for the A¡ts, ARTHTIR HARTMAN'

a Director of the Tena Foundation for the Arts,

STEPHANIE PACE MARSHALL, a Director of

the Terra Foundation for the A¡ts,

THEODORE STEBBINS, a Director of the Tena

Foundation for the Arts, TFIE TERRA

FOLINDATION FOR TI{E ARTS, an lllinois

Not-For-Profit Corporation, JAMES E' RYAN,

Attorney General of Illinois, FLOYD D' PERKINS

Assistant Illinois Attorney General,

Judge Julia M. Nowicki

Defendants

TERRA FOUNDATION FOR THE ARTS' OPPOSITION

The Terra Foundation for the Arts (the "Foundation") hereby submits its

opposition to plaintiffs, ..Emergency" Motion to Disqualify. Plaintiffs seek to disqualify the

Foundation's counsel of choice, Sidley Austin Brown & Wood ("Sidley")' who have represented

the Foundation in the various highly contentious and emotionally-charged lawsuits frled in the

never-ending struggle for control of the Foundation. Plaintiffs claim that Sidley had an attorney-

client relationship with Mrs. Terra in the first lawsuit fìled in the litigation war over control of

)

)
)
)

)
)
)
)
)

)
)

)

)

)
)
)

)
)

)
)
)
)

,)
)
)
)
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the Foundation and therefore should be disqualifìed as counsel in this case. That claim is untrue.

There is no basis in law or in fact for plaintiffs' motion. Accordingly, this tired litigation tactic

must not prevail and plaintifis' motion to disqualiff should be denied.

BACKGROUND

Sidley is counsel for the Foundation in the case of Buntrock, et al. v. Terra, et al.,

No. 00 CH 13859, in the Circuit Court of Cook County, Chancery Division before Judge

Dorothy Kirie Kinnaird. (Affidavit of Susan A. Stone ("Stone Aff"), fl 3, attached hereto as

Exhibit l). In the BuntrocÉ matter, two members of the Foundation's Board of Directors, Ronald

Gidwitz and Dean Buntrock, sued the Foundation, three of the Foundation's Directors (Judith

Terra, Senator Alan Simpson, and Dr. Paul Tucker), as well as non-Board member Naftali

Michaeli. (/d.) Th¡oughout the course of the Buntrock litigation Sidley has onll¡ served as

counsel for the Foundation and no other party to that case. (1d. )

The Foundation's Board of Directors retained Sidley to represent the Foundation

in the Buntrock litigation in September 2000. (ld.,Ex. A). Sidley initially reported to the then-

President of the Foundation, to which the Foundation's Board had delegated authority for any

and all actions regarding the litigation except frnal settlement pursuant to a resolution passed by

the Foundation's Board at its annual meeting in September 2000 (1d) Judge Kinnaird

subsequently ordered the Foundation's Board to form an lndependent Litigation Committee

("ILC") to handle the litigation and consider again retention of counsel for the Foundation.

(Stone Aff., T 3). In December 2000, the subsequently formed ILC confirmed the retention of

Sidley as counsel for the Foundation inthe Buntrock matter. (ld.,Ex, B). Once the ILC was

formed, it was in charge of the litigation and Sidley reported to and took direction from it.

(Stone Aff,1[3)

2
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Sidley,s engagement letter with the Foundation confirmed in writing that Sidley's

,,client in this matter will be the Terra Foundation for the Afts, an tllinois not-for-profit

corporation" and that Sidley's representation was limited "solely to the repfesentation of the

Foundation in connection with the litigation Buntrock v. Tena. et al' " (ld,Ex' c) Accordingly'

Sidrey frled an appearance inthe Buntrock caseonry on behalf of the Foundation and issued legal

bills for services rendered only to the Foundation' (ld'' Ex' D)'

sidley never acted as counsel for Judith Terra' (Stone Afi', ï 4; Affrdavit of

Stephen c. carlson ("carlson Aff."), fl 4' attached hereto as Exhibit 2)' Sidley did not entef an

appearanceonbehalfofMrs.Terraorperformanylegalservicesforher.(CarlsonAff.,1Tf4'6).

sidrey never entered into an engagement agreement with Mrs. Terra or issued any legal bills to

her. (Stone Afî., T a). sidley nevef took any direction from Mrs' Tena' (/d') Throughout the

pendency of the Buntrockcase, Mrs. Terra was represented by her olrm counsel' who entered an

appearanceonherbehallperformedlegalservicesforher,andissuedbillsforthoselegal

services to her. (Stone Af[, ï 5). In fact, the bills of the law frrm that Mrs. Terra retained to

represent her in connection with the Buntrockmatter (Shefsky & Froelich' Ltd ) make clear that

Mrs. Terra was in constant communication with her own lawyers' (ld',Ex' F)' Specifically'

those bills identify almost 70 telephone conferences or meetings between M¡s' Terra and her

lawyers. (ld.,Ex.F). Mrs. Tena was in weekly and sometimes even daily communication with

her lawyers tkoughout the pendency of the Buntrock litigation' (/d)

From the time Sidley was retained to represent the Foundation, Sidley made it

clear to M¡s. Tenq as well as other members of the Foundation's Board' that the firm

representçd only the Foundation and not Mrs. Terra or any of the other Directors individually'

(ld. atfl 6, Affrdavit of Dr. stephanie Pace Marshall ("Marshall Aff'")' !l 7' attached as Exhibit A

3
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to Dr. Stebbins' and Dr. Marshall's Memorandum in Opposition to Plaintiffs' Motion to

Disqualify Sidley; Affrdavit of Dr. Theodore E. Stebbins, Jr. ("stebbins Aff."), fl 8, attached as

Exhibit B to Dr. Stebbins' and Dr. Marshall's Memorandum in Opposition to Plaintiffs' Motion

to Disqualify Sidley). Sidley specifically informed Mrs. Tena that she should obtain her own

counsel because Sidley could only act as counsel for the Foundation. (Stone Aff.' 11 6). Mrs'

Terra did just that. In fact, throughout the course of the litigation, Mrs. Terra retained no less

thansixdifferentlawfrrmstorepresenther. (/d. atf 7). Mrs'Tena'schoiceof counselwas

never dictated by Sidley. (/d.; Carlson Aff', fl 9)'

Although Sidley attorneys had communications with Mrs. Terra during the

Buntrockcase, these communications were no different in nature from the type of

communications Sidley had with other members of the Board of the corporation Sidley

represented . (See Stone Aff., T 9; Carlson Aff' 11 11). Indeed, Sidley had more frequent

communications with other members of the Board, particularly the ILC members (/d.) Sidley

communicated with Mrs. Terra in her role as a Director and as a potential witness - not as a

client. (Stone Aff., f[ l4). These communications were not secret or confidential, but were rather

shared with other members of the Board, particularly the ILC. (Stone AJI', ï l2)' Mrs' Tena

repeated the substance of her conversation with Sidley at greater length in public court

documents filed by her own attorneys and in newspaper articles. (stone Aff.' 11 14)'

Until recently, Mrs. Tena has never claimed to have an attorney-client

relationship with Sidley. (Marshall {ff., fT 8; Stebbins 4ff., 19 ("Judith Terra never said

anything in my presence which indicated that she believed thæ Sidley attorneys were acting as

her legal counsel."). To the contrary, "on several occasions, Judith Tena referred to Brian

Crowe of the Shefsky & Froelich law frrm as her attorney." (ld.) lnfact' Mrs. Tena herself

4
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denied in a court pleading filed in tbe Buntrock case that any attorney-client relationship existed

between her and Sidley. Specifically, she stated "sidley & Austin has only appeared on behalf

of the Terra Foundation for the A¡ts. . . . Plaintiffs' statements to the contrary are simply wrong

and . . . could not have been believed to be well grounded in fact'" (opposition to Plaintiffs'

Motion to Appoint an Independent Litigation committee and Independent Litigation counsel for

Terra Foundation, and/or Receiver, Ex. G to Stone Aff')' Mrs' Tena' recent attempt to

disqualify Sidley is only being made after six other disqualifrcation motions have failed (See

Exhibits 3-4). As Judge Kinnaird stated in rejecting Mrs' Terra's new lawyers' attempt to

disqualify Sidley, "w'e've been through this Sidley issue so many times I don't even want to

think about it . . . sidley is here, they are representing the Foundation " and l don't see a

conflict." (Tl24l¡lTranscript of Proceedings, pp' l4-15, anached hereto as Ex' H to Stone Aff')'

The Foundation will suffer substantial harm if plaintiffs succeed in disqualifying

Sidrey. (Marsha[ Aff., f g; stebbins Aff., fl i 1). This current litigation is practically identical to

the Buntroclc case. (/d.) The knowledge that Sidley has gained during the more than one year

that it has represented the Foundation i¡the Buntrock andrelated litigation cannot easily be

transferred to a new law frrm. (/d.) The Foundation would incur an enormous amount of

unnecessary expense and wasted time in educating new counser if Sidley were unjustifrably

disqualified at this juncture due to the litigation tactic of Mrs' Tena' (ld')

ARGUMENT

Courtshesitatetodisqualifyaparty'scounselofitsownchoosing..exceptwhen

absolutely necessary." schiessle v. stephens, TlT F .2d 417 , 4201Zù Cir' 1983)' Attorney

disqualification is a "drastic measure" which "destroys the attorney-client relationship by

prohibiting a party from representation by counsel of his or her choosing'" Schwartz v'

5
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Cortellane, 177 lll. 2d 166,178, 685 N.E.2d 871, 877 ( 1997); accord, lneil, Freiburg &. Thomas

v. Sara Lee Corp.,218 lll. App. 3d 383, 395, 577 N.E.2d 1344,1353 (1s Dist. l99l). As the

Illinois Supreme Co.urt has admonished, "caution must be exercised to guard against motions to

disqualify being used as tools for harassment." Sclwartz, 177 I1l.2d at 178,685 N.E.2d at 877

(emphasis added). "Our courts disapprove of the use of disqualification motions as a tactical

weapon in litigation insofar as such motions can be misused for purposes of harassmenT." lileil,

Freiburg & Thomas,2lS lll. App. 3d at 395, 577 N.E.2d at 1353. This is particularly true here,

where motions to disqualify counsel have been repeatedly used as a harassing litigation tactic by

disgruntled minority members of the Foundation's Board seeking to impose by force their will

upon the Foundation. (See discussion infra, pp.l2 - l3). Such a legal maneuver must not be

allowed to prevail.

I. NO ATTORNEY.CLIENT RELATIONSEIP EVER EXISTED BET\ryEEN

SIDLEY AND MRS. TERRA.

In blatant violation of Illinois Supreme Court Rule 137, Mrs. Terra claims she had

an attorney-client relationship with Sidley without any good faith basis for making any such

allegation, as she herself has acknowledged in prior Court papers. No such relationship ever

existed. (Stone Aff., ï 4; Carlson 4ff.,'1.[6). Sidley has never acted as counsel for Mrs. Terra.

(/d.). Sidley never sent Mrs. Tena an engagement letter; never entered an appearance on behalf

of Mrs. Terra; never gave Mrs. Tena any legal advice;flever issued legal bills to Mrs. Terra,

never took direction from Mrs. Terra; and never filed any pleadings or made any arguments on

her behalf. (Stone Aff., 114). Throughout the Buntroc,t litigation Mrs. Tena had her own set of

capable attorneys to represent her. Mrs. Terra's own attorneys, whom she hired, filed

appearances on her behalf; filed pleadings and made arguments on her behalt rendered legal

6
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services to her, and billed her for those services. (See Sheßky & Froelich bills, Ex. F to Stone

Aff.) Mrs. Tena was in frequent communication with her lawyers - not Sidley (ld')

Astonishingly, Mrs. Terra herself has admitted in Court papers she filed that

Sidley did not represent her or any of the other individual defendant directors in the Buntrock

case. Specifrcally, in response to a previous motion to disqualify Sidley brought by plaintiffs

Buntrock and Gdwitz in the Buntrock litigation,r Mrs. Terra filed an opposition to that motion

statrng:

..I. SIDLEY & AUSTIN DOES NOT REPRESENT THE DEFENDANT

DTRECTORS

In charging Sidley & Austin with ethical violations, Buntrock and Gidwitz

ignore the appãarànces filed in this very matter and claim that Sidley & Austin

,Ëpr.r.nt, thå individual defendants. (Motion, at p' ]). The law frrm of Sidley &

Austin has only appeared on behalf of the Terra Foundation for the Arts'

(Exhibit n). Sepuate counsel has appeared on behalf of the defendant directors.

if*niUit ni. nUintifß' statements-t-o the contrary are simply wrong and,

given the appearances that have been filed, could not have been believed to be

ie¡ ground-ed in fact at the time the statements were made."

(Opposition to Plaintiffs' Motion to Appoint an Independent Litigation Committee and

Independent Litigation Counsel for Tena Foundation, and/or Receiver, Ex' G to Stone Aff'

(emphasis added)), Mrs. Terra's previous admission that Sidley did not represent her in the

Buntrocklitigation makes clear that her current claim is a recent fabrication. See Snitowslry v'

NBC Subsidiary (IVMAQ-TT), Inc.,297lll. App, 3d 304, 515, 696 N.E.zd 761,769 (ls Dist'

l99g) (admissions of a party in a pleading are evidence of the matter admitted). As she has

admitted, Mrs. Tena never had an attorney-client relationship with Sidley and her current claim

to the contrary cannot be believed to be well grounded in fact.

t This attempt to disqualify Sidley in the Buntrock case was rejected by

the Appellat. Court;ìhe Itlinois Supreme Court refused to hear it.

7
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II. NO IMPLTED ATTORNEY-CLIENT RELATIONSHIP EXISTED BET\ryEEN

SIDLEY AND MRS. TERRA.

Mrs. Terra also fails to establish the existence of any implied attorney:client

relationship with Sidley. The "general rule is that corporate counsel does not become counsel for

the corporation's individual shareholders and directoÍs." Hoban v. Strata Marketing, Inc., l99l

WL 204965 * I (N.D. Ill. Oct., 2, l99l); see also Illinois Rule of Professional Conduct I . l3.

"There is normally no conflict of interest when a director sues a corporation represented by its

corporate counsel." Hoban,l99l WL 204965 *1. The reason for this rule is that an¡hing the

director previously told the attorneys for the corporation would ordinarily have been

communicated to the attorney as counsel for the corporation . Bobbiu v. Victorian House, Inc.,

545 F. Supp 1124,lt26 [N.D. Ill. 1982). As a result a party trying to overcome this

presumption has a heavy burden. Specifically, in order to establish an implied attorney-client

relationship, Mrs. Terra must show that (1) she submitted confidential information to Sidley, and

(2) she did so with the "reasonable belief' that Sidley was acting as her attomey, See Stopka v'

Alliance of American Insurers,l996 WL 204324 *3 (N D lll. April 25, 1996).2 Mrs. Terra

cannot meet either of these criteria.

A. Mrs. Terra Never Shared Any "Confidential" Information With Sidley.

At no time did Mrs. Tena share any "confidential" information with any Sidley

anorney. (Carlson Aff., tl 5; Stone Aff., fJ 1l). While Mrs. Tena states in her affrdavit that she

"shared confidential information on my legal status with Ms, Stone," such a vague, conclusory

and unsupported statement (whatever it is supposed to mean) is simply not sufficient to meet her

burden of proof. See Stopka, 1996 WL 204324 at *3. As laid out in the afÏidavits of Susan

t "Reliance on Federal cases [in interpreting the lllinois Code of Professional Responsibility] is

appropriate :' Herbes v. Graham, i8ô Ill. Àpp 3d 692,699,536 N.E.2d 164, 167'6812nd Dist'

lese).

8
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Stone and Stephen Carlson, the type of information that Mrs. Terra communicated to Sidley

concerned factual matters relating to the Foundation's history - not confrdential or secret

information. (Carlson Aff. ,ll 12: Stone Aff., Î 14). This information was gathered by Sidley as

part of its factual investigation of the allegations in the Buntrock case, (Stone Aff', 1l l4)

Obviously, as a long-standing Board member and the widow of the Foundation's founder Dan

Terra, Mrs. Terra was an important witness to interview (Id) However, the type of

conversations sidley had with Mrs. Terra were not unique to her. Sidley also spoke with other

members of the Foundation's Board in order to obtain any and all factual information relevant to

the dispute. (cartson Afr., f I 1; Stone Aff., ï g). Indeed, sidley communicated more frequently

with other Directors. (carlson {ff., Îï l l, 14, Stone Aff., u 9). Yet, none of these other

Directors are now asserting that they magically became Sidley's clients merely as a result of

these conversatlons

Simply put, at no time did Mrs. Terra share any confidential information with

Sidley which would transform Sidley inter her personal counsel. Mrs' Terra never had any

conversations or other communications with Sidley other than in her capacity as a Director of the

Foundation. At most, Sidley attorneys spoke to Mrs Tena as they did with a number of the

Foundation's Directors about certain factual matters, and Mrs. Terra provided certain factual

information. (carlson AJr., Í 12; stone Afi., T l4). That information was purposefully given to

Sidley by Mrs. Terra to assist Sidley in representing the Foundation, and Sidley did indeed use in

the litigation on behalf of its client, the Foundation. (Carlson Aff., f l2)' Moreover, Mrs' Terra

herself has made this information public by including it in her complaint in this action. (See

Complaint). Accordingly, Mrs. Terra could not have reasonably believed that this information

was confidential. See Hoban,lggl wL 204965 at t2 (frnding that information shared with

9
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corporate counselthat was also contained in complaint "cannot be reasonably construed as

confidential.")

B. Mrs. Terra Could Not Possibly Have "Reasonâbly Believed" that Sidley Was

Acting as Her Personal Counsel.

Even if Mrs. Terra were able to convince this Court that she provided Sidley with

,.confidential" information, in order to succeed on her motion to disqualify Mrs. Terra must also

prove that she gave this confidential information with the "reasonable belief' that Sidley was

acting as her personal lawyer. See Stopka, 1996 WL 204324 at *3. As a director of a not-for-

profit corporation communicating with counsel for that corporation, Mrs. Terra's recently

claimed supposed "belief' that Sidley was her own personal law firm is presumptively

unreasonable. A director or ofücer confening with corporate counsel is held to understand that

anything revealed to that attorney is known by the corporation . Id., Bobbitt v. Victorian House,

\nc.,545 F. Supp. 1124,1126 (N.D. ru. 1982).

Illinois Rule of Professional Conduct 1.13 also presumes that a "lawyer employed

or retained by an organization [only] represents the organization acting through its duly

authorized constituents." ill. R.P.C. 1.13(a). Obviously, lawyers cannot communicate with

abstract legal entities. Sidley's client consists of the Foundation operating through its authorized

directors, officers, and employees. fu Rule I . 13 contemplates, of course Sidley would

communicate with Mrs. Ten4 but solely in her capacity as a "duly authorized constituent" - i.e.,

a Director - of the Foundation. Such communications do not transform Mrs. Terra as an

individual into Sidley's client. tf this were the case, every employee, offìcer or director of

Foundation could claim such a relationship with counsel representing the Foundation, and could

use this claim to disqualify the counsel of the Foundation's choosing. More broadly stated, an

l0
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acceptance of Mrs. Terra's claim could open the door to similar challenges by every employee,

oflicer and director of every corporation represented by counsel. Such a result is exactly what

Rule L 13 prevents.'

In addition to the well-settled law on this issue, Mrs. Terra cannot in good faith

claim that she had a reasonable beliefthat Sidley represented her for several additional reasons.

First, Sidley repeatedly told Mrs. Tena that it was not her counsel and that Sidley only

represented the Foundation. (Stone Aff., 1T6). Mrs. Tena's understanding of this distinction is

evidenced by the fact that she hired separate counsel to represent her. In fact, throughout the

course of the Buntrock litigation, Mrs. Terra hired six different law firms to represent her.

(Stone Aff., ï 7). As revealed by the billing statements of Shefsky & Froelich, Ltd., the first firm

that Mrs. Tena hired to represent her, Mrs. Tena was in weekly and sometimes daily

communication with Shefsky lawyers. (Stone Aff., f[ 5). Gven the thousands of hours Mrs.

Terra's va¡ious law frrms spent performing legal services on her behalf, it is obvious that she

understood that she had her own counsel to represent her in the litigation, and that she never

reasonably believed that Sidley acted as her private counsel'

Second, none of the other Foundation Directors or employees with whom Sidley

communicated felt that Sidley \¡ias their own personal counsel. Contrary to Mrs. Terra's claim,

she did not have a "special" relationship with Sidley. Sidley attorneys communicated with

various members of the Foundation's Board * not just Mrs, Tena. Indeed, Sidley attorneys were

in frequent communication not only with Mrs. Terra but also with many other Foundation

Directors, (Carlson Afi., ï I l; Stone Aff,, Í 12; Stebbins {ff., fl 7; Marshall Afi, ti 6)' The

unreasonableness of any claim by Mrs. Tena that any of those communications converted her

into Sidley's client is highlighted by the Affrdavits of Drs. Stebbins and Marshall, with whom
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Sidley had frequent communications concerning the same matters that Sidley attorneys discussed

with Mrs. Terra. (Stebbins Aff., t.[f 7, 8; Marshall Aff , Îf[ 6, 7) Both Dr Stebbins and Dr

Marshall state that they knew Sidley was acting only as counsel for the Foundation and not as

their own personal attorneys. (Stebbins Aff., ï 8; Marshall Aff', 117).

Third, as discussed above, Mrs. Terra previously admitted that Sidley did not

represent her. (See Ex. G. to Stone Aff. ("Sidley & Austin Does Not Represent the Defendant

Directors")). Her new found "belief' that Sidley was acting as her attorneys is not only

unreasonable, but obviousry not made in good faith. Indeed, Mrs. Tena herself stated that such

an accusation was not well-grounded in fact, implying that such an accusation violated lllinois

Supreme Court Rule 137. (/d.)

Finally, Mrs. Terra's supposed belief that Sidley was serving as her personal

counsel is belied by the history of this litigation in which disgruntled minority Directors have

repeatedly raised disqualification motions as a tactical weapon against the Foundation' From the

very inception of this litigation, motions to disqualiff counsel have been used as ploys to delay

and deflect anention from the merits (or lack thereof) of the underlying litigation. Specifrcally,

in the related Buntrocklitigation, there were approximately six attempts by Messrs' Buntrock

and Gidwitz to disqualify Sidley as the Foundation's counsel. Those attempts were soundly

rejected by Judge Kinnaird and the Appellate Court (see !. Kinnaird's 9125100, 10120100' ll2l0l

Orders; l/19/01 and211610l Appellate Court Orders, attached hereto as Exhibit 3), and refused

to be heard by the Illinois Supreme Court. (See 61610l letter from Clerk of lll. Sup' Ct', attached

hereto as Exhibit 4). Plaintiffs' latest attack is hardly original, and is brought for the same

improper purposes. (see stebbins Aff., tf 1l ("the present motion to disqualify sidley ' ' is
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being asserted for purely tactical reasons, i.e., to disadvantage the Foundation by depriving it of

its very effective and able counsel.")).

Attacking Sidley's allegiance to the Foundation is apparently a litigation tactic of

choice for whomever happens to be a minority faction on the Foundation's Board. In the initial

motions to disqualify Sidley, Directors Buntrock and Gidwitz argued that Sidley was "really"

acting as Dr. Tucker's lawyer; it was later falsely suggested that sidley was acting as Dr'

Stebbins' counsel. Nowthat the tide has turned and Mrs. Terra'S views on certain matters are no

ronger those herd by a majority of tþe Board, she is suddenly craiming that Sidley acted as her

lawyer. The fact remains - as it always has - that Sidley did not and does not represent any

individual Directorof the Foundation. sidley only represents the Foundation. trlrs. Tena,

apparently fearing getting to the "merits" of her complaint here, is now simply mimicking the

harassing and delay-causing tactics employed by her opposition in the Bunffock litigation' fu

Judge Shadur put it in denying a similar motion to disqualifu counsel:

,,Well before appointment to the bench this Court had occasion to note the use of

the meritless disiualification motion as a litigation tactic. That trend has not

abated, and in this case it has had the usual effect of diverting the litigation from

attention to the merits."

Bobbitt,545 F. SuPP. at ll27 '

CONCLUSION

Mrs. Tena never had an attorney-client Íelationship with Sidley, either

actual or implied. There is no legal or factual basis for plaintiffs' supposed "emergency"

motion to disqualify, The Foundation should not be divested of counsel of its own

choosing. Plaintiffs' motion to disqualify Sidley should be denied'

Respectfully submitted,
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IN THE CIRCUTT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANERY DTMSION

PAUL HAYES TUCKER, et al.,

Plaintiffs,

vs.

DEAN BLINTROCK, et al.,

Defendants

No. 01 L 009112

Hon. Julia M. Nowicki

)

)
)
)
)
)
)
)
)

AFFIDAVIT OF SUSAN A. STONE

The undersigned, under oath, does hereby depose and state as follows

l. I, Susan A, Stone, am over l8 years of age and have personal knowledge of the

facts attested to herein. If called as witness, I could competently testiff as set forth herein.

2. I am a litigation partner in the law frrm of Sidley Austin Brown & Wood

("Sidley"). I have worked at Sidley for over a decade, and have been a partner since 1995. Prior

to joining Sidley, I was an Assistant United States Attorney in California. Prior to becoming a

federal prosecutor, I served as a judicial clerk to Hon. William Onick of the U.S. District Court

for the Northern District of California. I am a member of the Illinois and California bars. I

received my J.D. degree from Harvard Law School (cum laude), and my B.A. from Yale

University (summa cum laude). In addition to working at Sidley, I also taught for many years at

DePaul University College of Law. To the best of my recollection, in all of my years of practice

prior to this case, I have never been counsel on a case where Sidley has been the target of a
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disqualification motion or where Sidley's compliance with the Professional Rules of Conduct has

been questioned.

3. Sidley is counsel of record for The Terra Foundation For The Arts ("Tena

Foundation") in the litigation Dean Buntrock v. Judith Terra. et al., No. 00 CH 13859, Circuit

Court, Cook County, Chancery Division (Judge Kinnaird). In that litigation, Board Members

Dean Buntrock and Ron Gidwitz sued five separate defendants: (1) Tena Foundation; (2) Judith

Terra; (3) Alan Simpson; (4) Paul Tucker, and (5) Naftali Michaeli. Tkoughout this litigation,

Sidley has acted as counsel for only one of those defendants: the Terra Foundation, and only the

Terra Foundation. Sidley was retained to represent the Tena Foundation by the Board of

Directors of the Terra Foundation in September 2000. (See Minutes of Board Meeting, attached

hereto as Exhibit A). In early December 2000 the Independent Litigation Committee ("ILC")

which was formed by the Foundation's Board of Directors at the direction of Judge Kinnaird

again decided to retain Sidley as counsel for the Foundation. (See Minutes of ILC meeting and

ILC Resolution, attached hereto as Exhibit B). Sidley', .n*ugrt.nt letter with the Terra

Foundation specifred that the Tena Foundation was Sidley's sole client in this matter. (See

Engagement Letter, atp 2, fl1, attached hereto as Exhibit C) ("Our client in this matter will be the

Terra Foundation for the Arts, an Illinois not-for-profït corporation"). Sidley explicitly limited

the scope of its engagement as relating "solely to the representation of the Foundation in

connection with the litigation Buntrock v. Terra. et al." (ld.) Sidley filed an appearance in this

matter only on behalf of the Terra Foundation. (See Appearance, attached hereto as Exhibit D).

At all times in this litigation, Sidley frled pleadings and made arguments only on behalf of the

Tena Foundation. Tkoughout this litigation, Sidley issued legal bills for services rendered only

)
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to the Terra Foundation. Sidley originally took direction from the then-president of the Terra

Foundation, pursuant to a resolution passed by the Foundation's Board of Directors at its Annual

Meeting in September 2000, which granted the then-president the authority to take all actions in

the litigation to protect the Foundation's interests (except for settlement). Once the ILC was

formed, the tLC was in charge in all matters relating to the litigation except settlement (which

matter was reserved to the full Board), and Sidley thereafter reported to and took direction from

the ILC.

4. Sidley never acted as counsel for Judith Terra in her individual capacity, Sidley

never entered an appearance for Mrs. Terra. Sidley never entered into an engagement letter with

Mrs. Terra. Sidley never performed legal services for Mrs. Terra. Sidley never issued bills to

Mrs. Terra. Sidley never took direction from Mrs. Terra. Sidley never fïled pleadings or made

arguments in favor or on behalf of Mrs. Terra.

5. During this litigation Mrs. Terra was represented by her own counsel, attorneys

Brian Crowe and Jim Wilson at the law firm of Shefsky & Froelich ("Shefsky"). Sheßky acted

as her counsel, entered an appearance on her behalf(see Shefsky Appearance, attached hereto as

Exhibit E), filed pleadings on her behall made arguments on her behali rendered legal services

to her, and billed her for those services. The bills filed in court by Shefsky make it clear that her

lawyers were in constant communication with Mrs. Terra tkoughout this case. (See Shefsky

Bills, attached hereto as Exhibit F.) Specifrcally, those bills reflect almost 70 telephone

conferences or in-person meetings that are clearly identified as being with Mrs. Tena, and

approximately 20 other telephone conversations with "client" or "clients" which may also refer

J
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to communications with her. May entries show "lengthy," "extensive" or multiple telephone

calls with her on a given day. The bills also reflect multiple written communications to and from

Mrs. Terra. tn addition to the several face-to-face meetings which Shefsky attorneys had with

Mrs. Terra, Shefsky attorneys consistently talked to her several times a week - sometimes even

daily - throughout this case.

6. From the very outset of this litigation, Sidley made it clear to Mrs. Terra that

Sidley was not her counsel, but rather that Sidley represented only the Tena Foundation. Indeed,

in my very first conversations with Mrs. Terra after the lawsuit was filed in September 2000, I

told her she needed to retain her own counsel to represent her in this matter, and that Sidley

could only act as counsel for the Terra Foundation. I repeated this statement to her on more than

one occasion. I never told Mrs. Terra she needed to retain separate counsel solely "for the

purposes of formality," and to my knowledge no one else at Sidley did either. I would not have

made such a statement, because I do not even know what this statement means. I have never

heard of anyone retaining counsel solely "for the purposes of formality;" a party in a lawsuit

retains counsel to represent his, her or its own legal interests.

7, Mrs. Terr4 Sen. Simpson, and Paul Tucker decided to retain Shefsky to represent

them in this matter. They were of course free to choose any attorneys they wished to represent

them. They have exercised this right freely in this case, as they have retained various sets of

attorneys over time to represent them (six different law firms in total). Sidley never dictated the

choice of counsel to Mrs. Terra.
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8. At no time did Mrs. Terra ever say to me or indicate in any way that she believed

Sidley represented her in her individual capacity. To the contrary, she affirmatively admitted in

official court pleadings that "Sidley & Austin does not represent the individual defendants" and

further stated that any accusations to the contrary were "not. . . well grounded in fact" and

"simply wrong." See Opposition To Plaintiffs' Motion To Appoint An Independent Litigation

Committee, at pp 2-3 (attached hereto as Exhibit G).

9. During the course of the Buntrock v. Tena litigation, Sidley had communications

with all nine of the eleven directors of the Terra Foundation who were not suing the Tena

Foundation. (Sidley obviously did not have communications with Messrs. Buntrock and

Gidwitz, who were adverse to the Terra Foundation). Sidley's communications with Mrs. Daley,

Sen. Simpson, and Ambassador Hartman were fairly limited. We had more regular

conversations and communications with the other directors, in particular Dr. Stebbins, Dr.

Marshall, Ambassador Andreani, Mrs. Terra" and Dr. Tucker. Many of these directors called my

partner Steve Carlson and myself, both at the ofüce and at our homes. Wewere of course

willing to talk to any Board Member of the organization we represented. That fact does not

mean we represented any of the directors in their individual capacities, including Mrs. Terra. We

did not, and we made it clear we did not. We certainly had more frequent communications with

some of the other directors, particularly the ILC members, than we ever did with Mrs. Terra.

l0 Moreover, at no time during these communications with various Foundation

directors did we ever give legal advice to any of these directors in their individual capacities.

Instead, when asked, we would give our advice and recommendations about the applicable law
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and the various legal options available to the Tena Foundation in the lawsuit. When asked by

any of these dire:tors, including Mrs. Terra, about matters relating to their own individual legal

situations, we specifically told them to consult with their own attorneys. I can recall different

occasions when t told Mrs. Terr4 Dr. Tucker, or Dr. Stebbins to consult with their own attorneys

about matters they were attempting to raise with me. For example, I recall an occasion when

Mrs. Terra tried to introduce the topic of potential counterclaims she (as opposed to the Tena

Foundation) might raise. I specifìcally told her to consult with her own attorneys on that matter.

l l. Mrs. Terra alleges in a conclusory fashion in her affrdavit that she supposedly

,.shared confidential information on my legal status with Mrs. Stone, and she in return provided

me with legal advice." Mrs. Terra does not specifu the purported facts on which this statement is

based, and I have utterly no idea what she is talking about. I did not provide Mrs. Terra with any

legal advice in her capacity as an individual defendant. She had her own highly-qualiflred

attorneys, with whom she spoke frequently and I can only assume they gave her such advice. I

did speak with Mrs. Terra about the applicable law and various legal arguments the Terra

Foundation could advance, just as I did with other directors, and perhaps that is what she is

refening to. Doing so did not transform Sidley into the personal counsel for Mrs. Terra, or for

any other of the directors. At no time did Mrs. Tena share "confidential" information with me in

her capacity as an individual defendant. Instead, in her conversations with me, Mrs. Tena

generally referred to what was occurring in the litigation, on the Board, and at the Foundation.

Nothing she said differed in kind from what the many other directors of the Tena Foundation

told me, or from what any director of any corporation would typically share with litigation

counsel for the corPoration.
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lZ. Even more astonishingly, Mrs. Terra claims that I supposedly engaged in certain

,,secret conversations" with her "that no one could know about," and that I supposedly

encouraged her to speak to me privately outside the oflïce. These fantastical allegations are

simply not true. [n response, the following facts should be noted:

First, completely contrary to what Mrs. Terra alleges, I actually speciflrcally tried

to discourage Mrs. Terra from calling me as often as she did, by telling her that frequent

communications with me might create a mis-impression which could lend support to certain

allegations being raised by Messrs. Buntrock and Gidwitz, and by encouraging her to call her

own lawyers instead. I was polite when delivering this message - tr¡frs. Terra was after all a

director of an organization I represented. Nevertheless, my message should have been

unmistakable: please stop calling me so much. My politeness should not now be used as a basis

for disqualifying Sidley. In short, far from encouraging Mrs Terra to conduct "secret

conversations" with me, I was actually telling her to talk to her own attorneys at Shefsky.

Second, we made it a regular practice to inform M¡s. Tena's own lawyers about

conversations Sidley did have with her. Far from trying to cloak these conversations in secrecy,

as Mrs. Tena alleges, we wanted to make sure that her own attorneys were aware of Sidley's

communications with Mrs. Terra. Although we had the right to communicate with her as a

director of an organization we represented, we wanted to make sure her own attorneys were

aware of these communications'

Third, I also regularly informed ILC members about my conversations with Mrs.

Terra, and my partner Steve Carlson did the same. Once again, there was no secrecy about our

conversations with Mrs. Tena, or any other director or witness for that matter'
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Fourth, I regularly discussed any conversations I had with Mrs. Terra and other

directors with my partners, and they in turn did the same with me. I cannot imagine working on

a case with colleagues and not sharing information in that way. If the implication of Mrs.

Terra's affrdavit is that I kept my conversations with her "secret" from my partners' that is

simply wrong. I have never shielded information from other members of the team on any of the

cases I have worked on, and I am hard-pressed to imagine how anyone, other than a sole

practitioner, could practice law that way'

Fifth, the idea that I would encourage Mrs. Terra (or any other director) to call me

at home is erroneous. As a working mother who is called upon to travel frequently for work (I

estimate I was out of town for a total of approximately two out of the last twelve months), I

cherish my limited privare time at home with my family. While I certainly took phone calls from

Dr. Stebbins, Dr. Marshall, Dr. Tucker, and Mrs. Terra at home, and while I tried to be cordial

and professional in doing so, I never encouraged this practice.

Sixth, Mrs. Tena does not allege in her affidavit where or when these "secret

conversations" supposedly took place, and given the lack of specifrcity, I am unable to respond

more completely. I would note for the record that I was out of town or otherwise employed in

other cases for much of the time this litigation was pending. I believe I made four or five one-

week trips to London for another client. I was absorbed getting ready for trial for another client

for more than a month. I spent several weeks preparing for and participating in an out-of-town

arbitration/mediation for another client. I was also out of town for various other reasons for

several weeks during this time period. During this time much of the day-to-day litigation work

was handled by my partner Steve Carlson (and to a lesser extent my partner Bill Conlon)' tn
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short, I was not even generally available to participate in "secret conversations" - not that I ever

would.

13. Mrs. Terra also refers in her afÏidavit to a "close legal and confidential

relationship with Ms. Stone and Mr. Carlson." I am not sure exactly what this phrase is intended

to convey. I certainly had communications with Mrs. Terra, just as we did with all nine directors

who were not then suing the Terra Foundation. I did not have an attorney-client relationship

with Mrs. Terra, and I did not receive any confidential or privileged information from her, in her

capacity as an individual defendant. My relationship with her did not differ from my relationship

with many of the other directors of the Terra Foundation, none of whom are suddenly now

claiming a supposed individual attorney-client relationship. From my observation, I do not

believe the relationship Mr. Carlson had with Mrs. Terra differed in any material way from the

relationship he had with other Board Members.

14. Mrs. Terra refers in her afïidavit to a meeting early in the case at the oflices of

Sidley & Austin, at which Mrs. Terra discussed the history of the Terra Foundation and her

understanding of Dan Terra's intent with respect to the Terra Foundation. Such a meeting did

take place. Sidley clearly had the right on behalf of the Tena Foundation to engage in a factual

investigation of the dispute, and Mrs. Terra, as a long-standing Board Member and widow of

Dan Terra, was obviously an important witness to interview. During the litigatior¡ Sidley also

discussed the history of the Terra Foundation with other long-standing Board members and other

potential witnesses. Once again, the fact that we talked with Mrs. Tena as a potential witness

did not transform her into a client. Moreover, nothing Mrs. Terra said to us about her
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understanding of Dan Terra's intent is different from what she has said publicly and at greater

length on numerous occasions in frled court papers and to the press.

15. Mrs. Terra alleges in her afädavit that I supposedly advised her to cooperate with

the mediation process. I did not give personal advice to Mrs. Terra about entering into

mediation. In fact, it was Mrs. Terra's own attorney Brian Crowe who, during a meeting at

which Sidley lawyers were present, advised Mrs. Terr4 Dr. Tucker, and Sen. Simpson to pursue

mediation, as has been indicated in open court. Sidley suggested mediation on behalf of the

Terra Foundation, not on behalf of Mrs. Tena or any other individual defendant, and did so only

after the Court itself had raised the subject and after being so directed by the ILC. Although

Mrs. Terra claims that I supposedly "advised" that "no disposition would occur without [Mrs.

Terra's] personal consent," I did not say this, and it is obvious that, at a minimum, Mrs. Terra

misunderstood what I said. It was always possible for a majority of the Terra Foundation's

directors to vote to settle this case on behalf of the Tena Foundatioq over Mrs. Terra's

objection, as did in fact happen. Perhaps Mrs. Terra is refening to the fact that she could not be

forced as an individually named party to agree to enter into a settlement if she did not so choose.

This statement is true, and it is possible that I may have made a comment to this effect, although

I have no specifîc recollection of having done so, Once again, Mrs. Terra had her own attorneys

to offer her legal advice and guidance on matters relating to mediation, and it is my

understanding that she did in fact consult with them about this. Indeed, the bills Shefsky have

filed make it clear that they spent extensive time preparing Mrs. Terra for mediation and

discussing the mediation process with her, and that they were in constant communication with
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her throughout the months-long mediation process. See Sheßky Bills, attached hereto as Exhibit

16. Mrs. Terra refers to a meeting during the mediation process at which Sidley

lawyers and various Board members were present. I believe she is referring to an evening

meeting at the Allerton Hotel, which was held after the fïrst day of a two-day mediation session.

This meeting was held so Sidley could discuss strategy with its client representative, the ILC. It

is my understanding that members of the ILC invited several other directors to attend this

meeting, and several non-ILC directors were present. Mrs. Terra's own lawyer, Jim Wilson, was

also present. Without waiving any attorney-client privilege which may exist and without running

afoul of the Court Order protecting the confidentiality of the mediation process, I can generally

state that Mrs. Terra's account of that meeting is not accurate, particularly with regard to what

she contends I said. What I said at that meeting was that I was troubled by many aspects of the

mediation proposal as it then existed and if I were a Board member I would have a hard time

voting in favor of that proposal. Obviously, I am not and never have been a Board member, and

the decision about whether or not to agree to a given mediation proposal is a matter of business

judgment to be exercised by each Board member. Moreover, without specifying details which

might violate Judge Kinnaird's Order protecting the confidentiality of the mediation process, it

should be noted that the mediation proposal as it then existed differed dramatically from the

eventual settlement the Board agreed to enter into, which is memorialized in the Consent

Judgment.
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17. M¡s. Tena states in her aflidavit that "Ms. Stone seemed to have great empathy

for my position and the position of the then majority of the Foundation's Boatd," but then

acknowledges that towards the end of the mediation process "[t]he board majority, for a variety

of reasons, had shifted away from my view. . .." This acknowledgement is very telling. The

position that the Terra Foundation ultimately took in this litigation, particularly with regard to

the settlement of the litigation, was always dictated by the majority will of the Board of

Directors, as is appropriate for a private foundation governed via a democratic Board process. In

turn, Sidley's position on behalf of the Terra Foundation was also ultimately dictated by the will

of the Board majority, as is appropriate. This basic fact of life could not have been a surprise to

Mrs. Terra. In fact, I can recall telling Mrs. Tena early on in the litigation that if majority and

minority positions on the Board were reversed by a vote of the Board, Sidley may very well be

required to take a different posture in the litigation. While I believed the governing corporate

documents strongly supported the Foundation's legal position, I never gave Mrs. Terra any

"assurances," "promises," or guarantees that either the Foundation or she personally would

prevail in this litigation. Given the inherent unpredictability of litigation, I have never given any

director of any corporation I have represented any guaranty of success. Once again, Mrs. Terra

was represented by highly competent counsel with whom she enjoyed open lines of

communicatiorL and those counsel were certainly qualified to give her advice about the possible

outcomes in the case.

18. Mrs. Terra also alleges that it is her "impression" that certain actions taken by me

and my partner Steve Carlson weÍe "the direcl result [ofl pressure by other partners at their

firm," Mrs. Terra does not allege any facts to support this conclusory statement about her
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how to resolve this dispute. It is regrettable she feels "betrayed" by a law firm which she never

retained and which never worked for her. Yet, any sense of "betrayal" which she now feels is

misplaced and self-inflicted. The reality in this case is that the votes on the Boa¡d simply went

against her - an outcome she may not like, but which stems from a democratic Board process

which she should respect. The reality in this case is also that the Tena Foundation v/as never

Judith Terra,s personal foundation, and Sidley was never Judith Terra's personal counsel' Her

attacks on other directors, on my firm, and on me are unwaflanted and unjustified'

26. Under penalties as provided by law pursuant to Section 1-108 of the Illinois Code

of Civil procedure, I attest that the statements set forth in this affrdavit are true and correct to the

best of my knowledge and belief

It
Susan A.

Subscribed and Sworn to

before me this ;i | ",,"1 of
,2001

N

Mv Commissio' ?-/o -úZ
n Expires on:

r OFFICIAL SEAL"

NOÎARY A5T OFTEPUELIC, rLLrN0rS
COMMMY 5Sr0N EXPIRES

BARBARA R. JACKSON
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lt¡ StrEgic Þlrgliûl Ç6nçilr¡ ¡¡d Glh rrs sot¡d by Þr, Ttietsr, ¡ecocrtt bfM¡¡. Îarr il¡ vfiÊ h Êr-s¡ra¡.¡rl=a;r.

Âr 2:10 fM qo a¡dng r¡re djcr¿æd fort¡¡¡¡b, At2:fit Éc ae<bg ær¡aed, ÎËceq: iæa oc tb {Êûd¡ rvas æ .rriew t:s c¡te¡r. l¿¡. ncrr¡tio C¿î iø ¡¿.,r.¿ .¡oü¡1¡ ¡rl¡ th¡u l+llr,cl'h.r Srb¡1c ¡ì S!il¡ï a¡¡i¡odt - - - " -

l. T1çtrs¡¡ctioar,ùht¿*rer
2. Tll t¿¡¡¡cË,otrs åc'¡¡a hs Te:rr ad JÍ¡n lrr:¡3. fte¡¡¡¡itudc sf ùo EelL Egld bil¡¡

Ifi. tf¡rrr¡le ì¡di-'-l wtlstûÀ & st¡ca t¡d d¡F:¡rêd thc csr¿i Ëgûfi uith B6lL
!gÉ Bry, &fit€,B:ou¡¿ pLË.rÞ For¡udrtioaBo.¡d -d b¿d;f;d dtF,Ér.wilrto! SB¡¡n b¡r cop.h¡cd ¡lr æ+iar. Be ¡I¡o i¡dlçÉ€d ûÂ¡ C; ä. .e= æiïa i*tlsS.HE HËÉjÀ ê wrfu sÍl¡ bÊnyi3*,iry b*snldi¡to U.*r:rfù¡né¡--
S'i¡¡to¡ â Ss¡qa'¡ æ¡clrsior $ü û¡t ¡n¡t Êorpull lselârì t¡if to"l ¡o re¡¡¡o fcrt!¡ For¡odÍlonadto æ*!r rL¿ rPÉ¡t of Êr Errevtd. crat riilie*! Fä!*;; ---
etbh Éry h¡rr æt ¡svÞ*-¡¡.

llc l¡,dcrfd rl¡l Bcll. Dsyd !¡¡ ¡ot fs¡cd ñc tåc Mccar-v lhgcc ÞÊ!Ës ro sçålllHü¿i{ rd rt¡r tr= ¡¡rc ro. c^re-ürr I "j"a a¡-sctriÈ-dr¡¡rãË-úr pur ncloæd_q$fift Côllbs ¡æda{ a lcta Ècan tb¡ Fouc&dû{ ró-ù.! rr,,ãi ti, æ¡æirl r¡Sê!lã,líå{!Ë.

A reeg¡sCol witb fotg æ.!1æûËu$ q!i¡! rn¡ s follçrt rat oorrd b.l,l¡¡e.A.bsqeile ad æ¡æd¡¿ b¡ Dr. Mrrhrlt:

l. Acctø: t¡ Wiu¡æn Sþrru ËËaÍ ê¡ þnrê¿2. Apg.we Ês r lat¡¡ bc ¡ca ro Ecli B"rc s ¡¡i¡.'i rt¡ p¡çs b scliE
Hrrd! io¡dj¡æly ¡o q1 SchËHur{û ray ptdc'r. thi M*,r¡. 

---
FiotræÊ itrr¡s açcdirior¡¡lf.3. Ergoct r+rb l¡rädw Corr¡a,Ëê? ç¡ ¡år ¡rfl¡lr of Schl{, Il¡¡{í!,¡rrylæofMera¡yt¡!¡ffg

a. At¡hrc tl¡ Fr¡a¡dtro Con¡riu¡o E eicrc tb¡ g¡t¡
TbÊ vûtÊ rrs t¡t¡o u¡r¡t¡roqftt h Ërrc,r of tUr rqoletí0,¿
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Ecr¡d tfcnlr¡ l.tgtnc¡
StîræbÊt 242000
ru¡l
'ilc Fi¡r¡ec Cqgl¡r¡t rqo_n ras ¡ira Þfl ¡Ê. Rne. HÊ dÍ$!:r¡G¿ ¡:¡:Jç of tl¡¡udlr Ha rl¡o Jlr'.æd Ê¡ fo.¡r æl¡¡r tr¡sà¿ g t" ¡tr¡r¡.rr.rr. : ¡earúr¡.¡¡¡¿
AEEot¡CEt, Fsd-ma:cat-ircæc. ha=oo¡rrv f¡¡*try ri¿ UÈã-Cccr+.y::o¡r p¡,_
8¡Etf fdd¡Ësc< Êrc! of h itoiË ¡¡{ !ryti-rn{ thrf r'rsrstr¡dæ, O,f hrs po:=l .*o'¡lJ
bc orda A todotr to rccrpt rt¡ Atdir rod -rdagcarot_!4 ã, ßtiã r U, foor¡"r.1
fi+Ts ts _dÐ ÊuüËü l¡ra¡it .m¡ordc uy¡t¡¡brs¡ue Hæ[-ãd ;-aãcit Mi-'6idgi¡. lto votc st¡ r¡EdEætty la tvqr. Mr. Rn*:h- dii*-r.d tl, ,lili; ofl¡rcrl¡ræt ¡ll¡+¡tíoq¡ rütb tbrryfl¡t'!Eltio!. a Èr.!¡ro oa ¡Èi¡ -ri.. ¡ hcluiå ür
tbs Boüd bool rgdnrr¡Ë sqtørbà2jFín¡Eæ cogtrjüc. scÊü"È Aiotio to rccea
tl¡i¡ t¡tloc¡do! $rs ardr^ by åaèrdr. ttrr.¡¡¡r ¡¡d tâcoådÊd b!. l,fr. cr¡¿ric.-t¡í
rÞË $'rl uö¡trot¡r¡y t¡ ûttt füÊ tlird i¡cu, ra¡ t rcblclr ütÊ icr¡, tûtsËidisvr¡t¡sn dv{¡æ: Kaucdy,E.,-ir üd cukidgr Mr. ng¡¡rpoassr:,r¡{cd
Kcærdy rttó t &. C'lû¡ü tgrd rritL_Ttê ¡odlæ ¡ Êppêrr crr ardc Ð-Dr.
StÊbbhs ¡¡d s¿cooú¡¿ þ'Dr. l,frrùrlt lbc trgt ¡a¡ r¡n¡:I¡c¿t i! Êlrcr.

Þr. S¡sbbiar- t+ q"¡" cotlcc{oa cõüriüÉ rÐql Tlo 6.:r fuæ q És 
'g¡¡c¡"".!H p¡üo ty- D. srcb'dn¡ ro b¡vc tlc BorrJ drlagar 'åc rp¡wrl of Ér¡ Ë¡¡s,

¡:tlibiÉo¡¡. dotrrÉúf. cE þ Lhs C¡[cctiæ¡ Coa¡¡inr n oo.öËa æon i¡¡tu¿¡¿'s
tlc Ear-rdbook I'ÍEG Âh*dltt ¡¡co¡dct Tta ru'dae nar u¡u¡i¡¡sri¡ly ir å.ær. fte
u!*t ittE¡'q¡tlc D.".otg¡icû tGpoût Dr. Sæt¡bi¡¡ Lrdicrtd ¿tur, rfu csfuftt ¡sr!+r bi
tþ cgrrnirÊB r¡d tl¡r or¡¡icc rdvison *'b ¡¡rd¡ tr,o tip ¡¡ ctic¡¡o b trrai¡e tbc '
trêçorêt dcrc!$dous. ttc !¡¡l lln t¡d bc¡a rriuflrûd ù z¡ otii{ ..*iû 16 of tta
æ1 'æi¡¡ l¡cudd ¡! ü¡ â¡rerlcu, b¡¡Ë¡d6il ¡¡le lt Gtsfsric;¡'o¡ lr'æc¡rbcr 29.
200t

.â¡¡b¿¡sadorHcüü !4¡!ltÊd tU tlutl ¡hor¡¡C be rcn: prbli€ rÊlüiso.¡
eoo¡pn¡lcr¡iø¡ d ûs ti¡sc rlori fu r.r¡clrhairS- ltc iug¡:sfrd üf jl tc a¡dr clËr
th6 thrr. t¡ar rtr bd¡¡ *ldto æi¡¡ pl¡¡st¡s f¡r¿ fa¡cõ-r¿CUet o ûs eple*ei
Dr. ssbtf¡¡ dgo tËdÉtuú tr uË t¡çÊ etru.'r Õrdltt's r-.r i¡Ä¡c¡¡Éd roc of rå:
d¿dlr ctrtl¡ 6s5¡¡6 rrl t. rcr¡oar for *lcctirg thn e.!ur rr çgoscd b sotbtþ,r a
v¡¡Et Jaü¡g r grll,dç dr¡lG.

Mr. Gld*tE !¡øæd o rpper,. ü. dëcÊ¿rtiæhg r¡gst !!d thÊ ¡cictiaa of cb¡iËlc'r.
Sæo¡dd tr AabærCclh.ra¡¿ Unraic,outy r¡ ôtçr-

ît¡Dt¡aodrnpnrrod!? of iraracenptsnEÈ Er girænæit¡,, hs rrlt¡t
in¡hdd b út Srpttrt 26.2ffi BoEdbooli

D?. Tlsþ ¡¡¡¡crrÉ 6¡r b Ed Dr. S¡bbl¡¡ &¡n r ¡raæù cotr¡dccr fc Ëc ¡av
!¡lâÂGllincæt
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)t-. 8ær¡ qr¡ rs!æd ¡-r.-g boü ¡a ErÊstitr coriäitËè æfr=ra¡c crr ud r3cr¡é eo¡.tcloæ c¡il rfu r!à ss.¡r !sri.4 æ rt¡ tlî. -

F. MTt Jirf{¡l:f¡d Û¡r'¡rcæcd ror¡c fo¡-rl ç6r¡¡s¡¡¡¡¿rx6ê rrrç:rËrÊ.t=Jo¡ ie çi.ciÐ cf rß:--¡! ?.æt:sÈ_?rsl ir yr:tr Ð i'st ¡s gorrË r;¡rirod 
=f 

¡.,rc¡lre ¡¡s
-gËdlüE tlÊ l'ü¡:r trf¿ l¡rc !¡d D?. ll¡chÊr 

"hæ 
¡sf¡éto-åñlaà

lbr eur:log r¡r¡ r4otr:¡cd c ¡:00¡¡s

n¡gpccdvcly srrlro¡tcq

Dor¡d ft .ü!g llGü¡tÉr
Se¡ncarbæ 2ú.20æ
Pr¡c9

Mr. R¡gcrlas l¡u¡rrsud to ¡t''rg! Sgptd. t-:,¡f"¡ no¡ftb n tvfAGG lô C¡¡¿or Êoa¡,{¡d¡r¡teunË.

Stqlrlíe Prc¿ Murlnll
S€æE¡t t¡dTrrrrr¡rr
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Il¡¡¡ Foura¡not rrrr re¡ Arr¡
ç€ûnltrdCcgr¡ tÊË V.¿!ÉbeË

2000/2ml
çQI.¡JXCIÎôñs
lrd $rF¡åûrr CËdr
Hclâ!.r¡¡rri¡r
.A¡ttrllËr¡
¡cdit ltt
P¡uI fttelar

EtOllp¡o DcrdofCurrl¡ùt
E¡r0ttlsb Jo¡:allll¡clttircf
Strt Do¡ld Rr¡¡

EplÎCA1101{
Mr¡¡rDdry.Cb¡k
¡frl¡¡Al¡r+ila
J¡Er¡¡ 

^ldrc¡liSs¡Slai¡ fæ¡ ll¡ah¡[
Í¡ditfi Îfir
Fû|1ìr¡lr

E*Of[c¡o
E¡Oæb
ffi

erd4C¡rlrdÉt
Jobn tllfar*ÌftÍ
D€od¿læ

E5EffI[¿[
t¡u¡ T¡¡rtc... CbËr & Fnrir&:t
Jüd¡Ê Î¡+r, VtEc CMÞ
SEFbülc H.. Mäl&1 S€8, I 1¡rr¡¡r¡
ÎtîG''dril¿Af f¡r!Ê
Dcr¡lsnsut Attrilt
ftlì'^\leE
¡rclË¡r¡c licr P¡rr}r'rl Clri
.{¡{nrE¡n¡a
Ahlt Si¡fæo
JEdlåÎ¡al
F¡!¡ t!!¡."
S¡f DûrUlæ
smAÎEGlC n â!|Îûìlc
Suftab hl ldr¡rb¡lt. Ctrb
J¡ccü^:dil¡l
l'l¡ililtÞ1?
¿tË¡rÊ¡tnr¡
ftdStçbH¡
tudfi1trn
Fûl1¡€lr

Srf DeüR r.üE
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ÎERRA TOUNDAT1ON FOR THE ARTS
¡ NDE?ENDEI fT LITI GATION C0fvh\ flTTEE

r\4lì\iUTES
Deccmbe¡ 4, 2000

Ln Anendancc (Conference Call):

Ambassador lacques A¡drcani
Dr. Tcd srèbbis

Statr

Doneld Råt!Ér

The meetíng'¡¡as called to ordø'at 3:lSpro

There w¿re tbte rgeode itc¡¡s:

o Dccide o¡ Cor¡¡scl for thc hw!il¡it
o Disa¡gs lhÍgBtion ñdg
r Apptow ¡cgal bü3

Dr. Stcbbínt n¡de a motÍoa o approvo tbs of Sidlcy A A¡¡¡tiE, lccondcd by
tu¡þn+odoç Asdhâûi Afic diss¡ssbn, thg ait¡¡trc¿ reroh¡t¡æ wu approrcd
rr¡¡¡imouCy

Utigstioo sh¡t€gf w¡s then d¡sqßlcd. Sr¡sra Stooc ûom Sidley & Audi¡ was askcd to
join-thc c.ll rû ttis tin€. Shp disa¡ræd ttc poqsù¡lity of Sidlcy & Arrth i$/e.tÍgcT8
the aü€3tbÉ. Both ncmbcrs oftüc co""'ittè sgrc€d witbúfu ider E¡d A¡nbassador

A¡drcad m¡dc e rctio¡ to pfocÊtd wÍth thi! ¡iø Or. Stcùbins scco¡dcd h. A.ftcr
dissr¡ssion, tbÊ dtã€hcd ræolrtiq uas rpprorqd 'mrnirnou¡tly¡.

Tbû S€fÊcnbcr a¡d Octobcr billr of Sidlc,y & Ausia were ep'provod. Tts O€obcr biü
Êon Sireßþ ¡¡dFrodich brsvïccs forMri. Tcrrl, Dt Tuckcr, ¡nd Særlor Sirpron
trcre agprovcd firr peyucO objcrf !o ol¡f corpprAa cor¡¡scl üc dif€st
pâtüêüofüËcbillù 

i

T!Ê tc€d¡g adjosned a 3:45Pm- ;

n¡*cctvgy obniüe{

H.
A$¡stsst SecretarY
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Iodceend¡c Litigrtim Cocniacs
nroñ¡t* rc: R¡¡emisr of Cn¡utd

ffiTEREA$ oq c rbqü s€ptÉúb€r 4 2ow'btT lggtd l¡ ttt cirudt cout

of,Coot CorrSr, tr¡¡¡iüü;ö;'Dúi"4 å,* oo' 00 CE 13t50 ('tt¡ t¡w¡¡i¡"Ì

IVHEREAS, on scpr:øbø 26, 20m tbÊ Bo|'.d of Dircctæ¡ of thc Trrr
Fq¡odgloa fo¡the AËiffid'i-¡bf6t¡6 htttt* of S¡dlsy & A¡¡sin ." çst' tl
ftú thÊ Fq¡¡d¡tiøt br tb l¿mút:

wHER.Eás, onlil¡¡tobc3o, 20æ tr¡rs¡t¡[ þ t1cqry Ordø' tbtP"d {
p¡¡ç6on ofthc tccril|øld* fut .q ¿tti etu Enrdl) cÍ+ltuhcd üit ätdtg*tdcst

IftieÉim cqnmittcc;i,o1h"ri*J'r¡¡ com¡r¡ncr to stdÉ r¡¡ deci¡bos orror¡",íng

nqúm rdü¡ES P ¡tr Lre'rurÇ

w'EREAs,ir#i#, ff**
lûdtglod.r¡t lit'igatiot

wIrERBAs, æ of mofe û.ûbñ sf úb itrdÊp€údldt litigltiotr_csEmfrtæ hÄ

ir¡rcrvisercd S¡dlcy &î;q-;i.ûk d ttf**""t' hd-filgrryioos cüh l"ffird
s{ürrgr' rtvi€nrGdpr;ä;Ld t" t-"toito*ul thc hçnrh sd oq¡sidcrrd üo

rppoinoæ dcounsd;

I) T1Û irda?cûrt-rd litis¿kncæit¡e rü¡ rnd raiñee tbÊ

,r,o¡*'.f S¡OryC¡Eu" æ nprcæ tbe Fcnnd¡tion in cøcstioa

witbtl lÆ,afq'

2)TtbiûdcpcDd!",.ll"+-cocrgriucotÊrÊÙya¡fuü¡cÚSflleyeA¡¡sm-r t"õãä-*ã*-*rutrinilr noftrrioorl judroaú ir*Lssr*,ir
.ppÉ;t tn rtgææcin¡ üc Foudakln l¡ coo

*"ai Or æAcùcc æd r¡ stttd b€¡Ûit;

3) ft¡ ind+eod¡¡¡ liti¡üion corrorittæ ffit n!-tirs æ igdf Enâl

.¡effi õ-di orcs¡i=¿¡*r in tlo l,*iarit' thc

ffirffi*
Ê'ú düÊ to du¡ dæid' to rc¡Ervç to 4rdt;

4) x@ úrt€d ¡bÉFi'Ê, s.ütcroad oftb¡ kss¡it h¡r bcco

rúv€d üYtb' Eosd to it¡cE
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;ent ByFa;,Tf'2æ 14!2s

D 
^t.t. 

tß

f'tt6 ¡¡6913¡
Nßrr yotx

srîrtl
W^rxr¡!¡ftta¡, 11 f..

w*r Int't tìlllcT Nuu¡01
(rr z¡ l¡53.attt

By Facslmlle

Mr. Dffielrl H. Rabre{
Êxecutlve Direc-tor
Tena Foundaüon br thê Arts

I'IJSEE D'ffiT Rtf}LcnINGI\ERNY 8rp.2rl-0o 2;1gFa??B p.t!4 2
Trc 4æ. 1,4L3

SlprEy & AusTrN
l lrrr¡'Eßrtll¡r tNrj!uDrxc rl(lû!¡lígr¡,rL ccrroi^no¡11

Brux ong ptÀzl
t0 9, Dr¡ruonN Sr¡¡n

cHtc^60, IruNotg 60ó03

Tnr.n.Hor¡r 312 853 ?tr00

Flcs¡rnr 312 153 70gd

Fou¡¡u¡o 1866

September 23, 20ü)

Hc¡¡c ln*û
Lsi¡tc¡

snÀ¡fo¡t^ I

sr:,oi,iãr¡

liillll'a f .XAtl, 
^r!,r 

r Ë.tr
¡ll!ntl tadltt.co.

TO:YII

Rc: Eno¡çsnent Letts

Dear Mr, Ratncn

We are plêased that you luw as*ed Sldley & Austin lo serve as your
counsol,

For ovar 100 yorrc, our Flrm commcnced lls releüm¡hlp wlth e¡dr ncw
ct¡eil wtthout fmnallty. ln recgnt yêers, hoycvcr, hc pndloo of lry ina nc
prafessionalstanclqds govemlrp lt have becor¡a lncráaslngþ complei Ai a result,
we, like oll€r large firms, now follor the pradice d cntedd tnto e¡gagement letteri
wlüt our cJlenls. (As you may knor, invesùnent banking, consunlngla-ccounflng and
other profession€l ssfvica firms adopted frig pradlce years alæed õî pur lTrm¡.i Letters
such as these serve_the generslpurpose of settlng brth hc gnund rulcs for oúr
engagernent, ln .ddit¡or't, thcy address carlain spe'Jfic matters that aru requlred to be
setforth ¡n.wrlllng by, or r¡l¡tc to rules of, the þar assodatlong and othar rdgdatory
bodles under lyhlch we pradicc

Altlrough we have accepted lhls measurc slfonnality wíüt reluctance, no
have nevertheless come to appreciatt thrt lt is prcfcrabl¡ b tuwhese matterg
underslood and a$rcd to by eur dÍenF at lh¡ conmenc¡m¡nt of our repieientauon.
Accorcllngly, wc sLËnìit for your eppnoval ürc þllo,t¡lng providons governirg our
engagerîent. lt.vo,, æ.in agreement, ploasr sign thó enoooeo ùy of this letter in lhe
spage provided b¡low. lf ¡ær,r hava_€ny'quætloné about thasa provirion¡, ór r vòuwould like to dsa¡se pocslblu modílcaüdnr, do not ho¡ltab to ber. Agah, vru äreplcased to hevo he opportunity to ccrw you.
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¡¡nÎ Bye4.S€F.em 14¡e5 NJSEE D'ffiT ÊÍ'ERICRIN GTIER¡T
773 472 t4L3

Sêp-24-00 2:19âtQ-/78 P.?/4 313

srDLEy & Ausr¡rr CHI cAG o

Mr. Donald H. tuttts
September Z'3,20æ
Page 2

l. Cllcnt $çoFe of Represenhtlon. O.¡r dient in üie mattêrwlll bc thc
Terra Foundetion forthr A¡tr, .n llllnoig nd-$orprofit oorporation (tre'Foundaíon"),
and we will advleo üe Fa¡ndaflm in ccnrnedion wíth, end he scope of our Engag€ment
and dutles to thÊ Foundation shqll relab solely to, tho rcpr.$.ntst¡on of thc Fc¡¡ndation
in connectlon wiüt the litigaüon DcÐ Buntrockel al. v, Judfi TÊrra ct at.. No, üLCH-
13E59 (Circuit Coqt Cook Cor¡nty, llllnolr) (heretnafter thc .representauorf). you may
limit or expand tha scopc sf our rcprcsentation from time to time, provided that any
substantiel expansion muÊt bê agreed to by rs.

Term qf EnoaoenBnt. Eltfnr of us may terminatc the sngagernent at any
time for any reeson by written nolice, ¡r¡þjed on our pert b appllcaþle rules of
professlonal responSbill$. ln üra went $et uæ tcrminatc tln engaganent, vre will take
such stePs as are rcasonaHy praoücablc to p¡oted yorr lrferest¡ ln th¡ abwe rnstter,

Unless geviursly termlnated, Sidley t Ausün'¡ rsprescntdon olthe
Foundetion will terminatc upon our scndlng ypu ourfinal ¡t¡tamentfor senrlces
renderod. FdlaMng eudt tErminalion, eny otherurise norrp,rbfíc inþrmgtion you have
supplied to Sidcy & A¡rstln whlch lg rctâúned by us will be kept cpnlldcntiel ln
eccordence wih epplicablc rulcs of profcssionalresponsibll[y. lf, upon sudr
termination, yor.l wislr b heyâ any doomente dellvercd to yor.r, plresa edviso us.
Othenrlse, all Eudr doqfirsnts wlll br fansfcned to thc p*!on rusponslblc for
admlnfstering ou rucoñs nþntlon progfgm, For various riesÊons, indr¡ding the
mlnimization cf unnecessary ebrage ô,$ensos, we reserve the right to destroy or
othenrise dlspose of any cudt doa¡ment¡ retelned by r¡¡.

You *c cngaglng Sldcy t Auslln to provldc lcgrl rcrvlccr ln connccr¡ofì
wlth üe specific rêpresonLtlon ag sctfuth aboye. Afier compleüon sf the
rêpresôntstlon, drngss mey ocêur ln tlrc cpplicable lam or reguletions lhat could heve
an impact upon your fr¡ture rightr md llabill$cs. Unless yar actrally engage us aller tre
completlon of thr raprarcntatjon to proylde additlonal añice on is8uê6 arising from the
representation, Sldlry t Austln has no continuiE oþ'lþâtþn to a&lÐ you wlth respect
to future legal dcvclopmcntr

16di-004290



ient By'?4',æP'W LAtæ I'tlsEI D'ffiT,tql.cqljtf,MRN/ êrp.?4-oo z:leiry ?.-Vqtg ¡
t773 47?, L4Ls

Stp¿,EY & AusrtN Cn¡ceoo

Mr. Donald H. Rattncr
September 23, 2000
Page 3

ll. . ¡eFe 
"É 

Exptnsçf. Our feee will bs baeed on thc biltlng rate for
each attorney and legalasslstant dcvoting tlme to ûils natter. Our bltllng ratãs ¡pr
attomeys currênW ra¡t.from $ tZs pcr hour for nary associatêc h S 55¡ per hour for
senior partners. TÏsso billirp retes te subjed to drenge from tlrnc to t|mé. We will
indude ori our bills áargcc lbr pcrforming serviccs sudl as Þhdoaopydng, rnass¡enger
and delivery service, computcrized rese_arch, üEvBl, lorçdlstnce teióponc, lelecopy,
word processing, and sesdt and lllhg fees. Fees and rxpenses of others (óuch as' 

'-
consult¡ants, appraiseit, errd local co¡nsel) generdly wlll not be p¡¡d by ue, br¡t will be
billed direa{y_to you, Wc anllcpatc b{llilrg you monlhly ryrd ExpiA that or¡'oill¡ wiil be
paid within 30 days al'ter racalpt,

l¡1. Conf,id¡. As you klorr, Sldlcy & Austin lras numerous dients.
Many of these clienF rsly upon th¡ Flrm for general represenleüon, Affror¡gh wr hopc
it never Fnpe¡s, lt le posrlUtÊ thâ!ân adversc raHionshlp (lnaludlng lHgAlon) rnay
develop in tha tuture betucen th€ Fêundetlon and onc of orrottær cllenti, ffSlcileú g
Austin is not repæsenthg ûrc Foundaüon ln th¡t m¡ttcr erÉ üre ma$er in ç'trlcfr thd
Foundation *rd anothcr dlont hay. ¡dlcß€ lnteæsF is not grb¡tantlally relatrd to ow
repres6ôtaü0n 0f tho For,ndeton ag descdbed Ébove, ttu Foundaüm aórscs thd we
may represslt thc dhar dlcrrt (Yog should lcr\il lhat, ln clmllar engagÊmênt letbrs
wilh many of or¡ ofier cllante, we have a¡lted for simlþr agrocmrntr tõ preserve our
ablllty to rêpresênt yot¡.) You should be Efrârg that Sldley t AuSln hrs in hc past done
ceitaln work þr corpqations ancl pârtn.Nh¡pr ln wlrldr R-onâld OlôülE has hed an
lnterest hrt that (1) RmCd GlúrlÞ, personally, is not a dlrnt of Sldley & Au¡gn, .nC tZl
ln a convsrsation witñ Sldlcy t Ausllnl Manabiæ Parlner loncc Cotc on Saptåmbai 

'

23,2a00, Mr. qdME acknowleclged het hc wa¡ not porsarally a dlent ol Sldey a
Austln and statcd thât he would not objec to thc Fouädaüon'shFtng of Sldey dA¡.¡s¡n,
gvelthough he ua¡ ævûc fiet Sldlry & Auetln r*puld vigorou¡ly rcprccsnt and Oetend
the Foundalion ln thls mafur,

Once igain, sra aru pleased to harre frls opportrrnlty to umrk ìryith you. lf
you have any quecdont or eorflmentrr durlrq the course oï our raþresentailm, please
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;ên1 Bye4.çJ).ffi t4t?6 l"l..lSEE D'ffiT ÊI'ERICÊIN GI\ERtf/ scp-24.00
773 +72 7475

2:20NE778 P.4!4 5t3

SIDLEY & AUsTIN

Mr, Donald H. Raüner
Septcmber 23, 2000
Page 4

call me a1312.ú3-21TT

ED TO

Sinccrcly,

Susan A Stone

CHICAG O

tlr nOtl t- /r'rl I q/4/o

SAS:sas
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19OO . Appcu:rieÉ & Jurt h¡rr¡n4
ogOO - AP¡:.rzncr OalY

Apprer:næ

DEruT L. B!-llliRocf,. e Di¡eetsa of thc

lN THE q!¡-çU[ c-o.-u-]BlgF._cEoß couNTy. rLLr¡\.ots
c o utÍrr o E r A.R rlr.E ¡tT i' 

-clr¡ 
¡-c È i,ï -oîi i ài oll

r:{tt ccGe

No. . .9p. .çt.llq59.

Thc Eonesabl: Dorothy Íirie xrnna:.rr

lerr¿ Found¡tlon Eor Èhê tlt¡,et al. ¡

ptrhttfl
JÎtDÎ1E lEn,tte ¡'i¡tr¡ctsr for thcÎêlrt Found¡tlon for thc åttt,
eÈ ¡1, r

delcnd:nt ri

A¡{TtfDTD
.APPEARANCE !ISIû!fIR¡)OûIr4ßIËD('

The u¡dc¡:igncd.:s ¡ttof'tlct. tnl¡t: ¡ft3 tpÞ€r¡:rncÊ of ttrc dcf:nd¡nt

,r.çRFÄ .Fgultpll¡oll . FoR'.Îæ. ARTS.

ættrüEfflrrrl(ÉúËlfil(ffi

rlllig F. caG¡oa
sÈ€Phen c. cå.r16oa . _

N¿¡ne Susan l: SÈônc/Stdlci ¡ Au3tla
AtronrÊt for DelendanÈ lrrr¡ loundrtl.oa fos tha å.t!,t
Add¡t¡ len SoqÈh De¿¡born
G¡r Ctrieagor tl, 60603
îclcphsne _ 3 12./gl3iZOOO
lnrurlnc: CcmP¿tit
¡¡tYFo.9O?61

'Suilr d¿¡nrnd-lor ¡ri¡t Ðiurf if not rpgltcebh.

I crrtifiy th:t r cogy ol ll¡c rtthin int$t¡ncnt t¡¡ æped on rlt prrrtcr phs h¡q spÞc¡sÊd ¡nd hr"e not httÊto-
fore-b*n found Þy úc Coürl to br in dcl¡r¡lt for f¡ilurr ro

I:'

t
t., .

c,€
!

-

I

^utELlA 
PIJCINSKI,'CLEiK OF lHE Cn,CUtt COURÎ OF COOK COIJNTY, ILL¡NOIS
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¡ 900 - Appearancc & J,¡ry Desr¿nd
0.'/r0 - .a¡pc¿r¿¡cc Ottty
¡ iâfê8€€ (3-811ccc.e

II\ TEE CIRC"[;'IT COttRT OF COOK COtlrTy¡ tüLl¡llotS-' " 
-

DEAN L. BUMTROCI(, ¡ DlraAor of lhe lere Foundaton for
the Arts. etc., et ¡1.

V.

JUDllt{ lEFlRA. ct al

NO. oo c¡{ !385s

'A.PPEAR'ANCEffi

Thc Undcrsigngd. as attomcy, Ënters üre ¡ppe¡r¡ñce of th¡ dcfcnd¡nt¡

UDIIH IERRA. ÞAUL TUCKER aNd AI.AN K. S

llamc

Attorncy for
Addrcss
-rwlclþhonc
Atty No.

'Dcfandant dcmandg tr¡al by jury

Brian L. Crowe..lames D. Wiison
SI{EFSKY & FROELICH LTD.
Csrt¿in defend¿¡rts
4,f4 ¡i. Michi¡a¡
Chicago. n ðett
312-5274000
79t43

r!!Fl&C dO¡ad fO¡ ¡r;¡l þ jurr ia rrct ¡fltc¡btt.

: ctrtl{Y th¡t ¡ coov o, thr u{thlñ ittrtært r¡ra tañi.d ar llt lrl¡tlo¡ rho h¡rr ¡¡¡¡¡rd ¡¡C hær ¡ot hrr¡toto¡r brer ¡ø¡d bv
:hc gü,trt ro bc lñ dtftutt for tallur. to ¡kd.

tor JLDtl¡l llFRÀ. PÂUL
ÌUCfEt ¡nê ALAI{ K. S¡t{DSOtç

AURELTA PUCIIìíSKL CLER¡( OF TfrE CIRCUTT COITRT Or COOK ÇOf,$Ty, ÍLLNOIS
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
couNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BTINTROCK a Director of the Tena
Foundation for the Arts, and RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts,

Plaintiffs,

JUDITH TERRA, a Director of the Tena Foundation
for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, ALAN K.
SIMPSON, a Director of the Terra Foundation for
thE ATtS, NAFTALI MICHAELI ANd thE TERRA
FOUNDATION FOR THE ARTS, an Illinois
Not-For-Profit Corporation,

Defendants.

THE PEOPLE OF THE STATE OF ILLINOIS CX

rel. JAMES E. RYAll, Attorney General of lllinois,

P I ainti ff- ktterveno r,

JUDITH TERRA, a Director ofthe Tena Foundation

for the Arts, PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, AIAN K.
SIMPSON, a Di¡ector of the Terra Foundation for
thc A¡tS, ANd thc TERRA FOU}TDATION FOR THE
ARTS, an Illinois Not-For-Profit Corporation,

No. 00 CH 13859

Hon. Dorothy Kirie Kinnaird

v

v

Defendants.

AFFIDAYIT OF BRIA¡I L. CRO\ryE IN SUPPORT OF
SHEFSI(Y & FRQELICH LTD.'S PETITION FOR FEES AI\D COSTS
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I, Brian L. Çrowe, underpenalties as provided by law pursuant to Section 1-109 of the Illinois

Code of Civil Procedure, certiff that the statements set forth in this Affidavit are true and conect.

1. I have knowledge of the facts contained in this Affidavit and if called as a witness

could testify competently thereto.

2. I am a shareholder in the law firm of Shefsþ & Froelich Ltd. ("Sheßky'). I am the

attorney who was responsible for supervising the litigation work performed by this law firm during

the period it represented the Defendants Judith Terra, Paul Hayes Tucker, and Alan K. Simpson

("Director Defendants") in this matter, October 2000 to June 29,2001. I have been licensed to

practice law in the State of Illinois since 1964 and have overseen and conducted numerous lawsuits.

3. For nearly twelve years, from 1975 to 1987,I served as a Judge of the Circuit Court

of Cook County, and in that capacity I had occasion from time to time to review, and rule on, the

reasonableness of attorneys fees awarded in various matters in which fees were an appropriate award.

4. From 1997 to 1999, I served as Corporation Counsel for the Cityof Chicago, and in

that capacity I had occasion from time to time to review attorneys fees charged to the City of Chicago

by outside counsel.

5. I have also, from time to time, been called and qualified to testify as an expert witness

regarding the reasonableness of attomeys fees.

6. Each of the foregoing experiences has provided me with an informed basis to state my

opinion that the fees and costs billed by Sheßþ for its representation of the Director Defendants are

reasonable.

7 . Exhibit A to this Affidavit is a detailed explanation of the work performed by members

and employees of Shefsþ in connection with the above matter and the charges for that work. The

2
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explanation includes the date ofthe service rendered, the identity of the person rendering the service,

a detailed narative ofthe service rendered, and the amount of time spent providing that service. For

those persons who provided services both before and after November 1, 2000, two hourly rates are

given because Sheßþ's hourly rates increased on that date.

8. The billing rate for each person is as follows:

Alan T. Slagel (ATS) Shareholder 295.00

Jack J. Hagerty (JJH) Shareholder

Person Positist

Brian L. Crowe (BLC) Shareholder

Michael J. Howlett, Jr. (MJH) Shareholder

James D. Wilson (IDW) Shareholder

Gregory C. Ward (GCYI) Shareholder

Patricia S. Spratt (PSS) Shareholder

Brett Nolan (B)SI) Associate

Jared M. Wayne (IMW) Associate

Ellen M. Avery(EMA) Associate

Gary L. Nuzzi (GLÐ Paralegal

Thomas S. DalCompo (TSD) Paralegal

Gabriel Reilly-Bates (GRB) Paralegal

Rate

335.00 (to October 31, 2000)
355.00 (as of November 1,2000)

355.00

275.00 (to October 31, 2000)
295.00 (as ofNovember 1,2000)

260.00 (to October 31, 2000)
290.00 (as of November l, 2000)

2 10.00 (to october 3 I , 2000)
250.00 (as of November l, 2000)

220.00 (to October 31,2000)
230.00 (as of November 1,2000)

150.00 (to October 31, 2000)
175.00 (as of November 1,2000)

150.00

i 55.00

95.00

90.00

70.00 (to October 31, 2000)
75.00 (as of November 1,2000)

3
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Jennie B. Fisher (IBF) Paralegal 70.00

9. As is correctly reported on Exhibit A, the attomeys' fees the Director Defendants

incurred in connection with this matter through June 29, 2001 total $450,800.00.

10. In addition, the attached Exhibit A shows the costs incurred and disbursements made

by Shefsþ on behalf of the Director Defendants in relation to this matter.

I l. As is conectly reported on Exhibit A, the costs incurred and disbursements made by

Shefsþ & Froelich Ltd. in connection with this matter through June 29, 2001, total 517,576.17.

l?. The total of these amounts equals 5468,376.17.

I 3. Based upon my experience, the amount charged in this matter for the services rendered

and costs disbursed was reasonable and necessary. The charges are equivalent to the usual and

customary charges that Shefsþ charges its clients for similar work and are comparable to charges

by other law firms in this area with similar experience and background for similar services.

Further affiant sayeth not.

Brian L. Crowe
707295.t

4
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SI.IEFSKY & FROELICH LTD.
L.tf' oFFrcEs

i .:t,Ì--

¡].I ¡iORTH MICH¡GAN AVENUE
cHtcAGo. tLLrNols ó0ó¡¡ -

TELEPHOXE ( 3 r: l 5¡?.¡000
FACStIilLÉ G l:) 52?.r92t

E ÌlAlL rllrd(lrhcß\lil¡s.com
FED ID, tó.2ó93.¡53

.-IUDII.H TERËA' ALAN I':. EIMF'gI:IN ,i, F'AUu TUq.;I¡:.ER
íìTTN I -lUDITl.{ TERFâ
:j1/jL:f ¡.,¡l:ìËTi-l ETREET I irl . W.

'¡rlSHil.JGTr:rN ! i', C. ¿{i(lo7

rrlr #
INV. #

OeE 1 :t4 - (:){tr:)r_} i - EiLa:
I 4ö97

._lul.lE ¡Ìi/ r l(l(-¡ i

FF{EiJii:rUg ¡ri4tlrUl'LJ rl;:-lî3TAl.lDÍl.lG. . ., .

î¡:¡l'AL FEEE T'rlIg ii\jVr-'iiCE

Tr:rTAi- C:l:isTg THI9 ii'lvt:iIC:E. . . .

TI:ITAL. AMI:IUNT THIg INVI:ITC:E. . .

ÏI:ITåL AMi]UNT DUE

Þ i i r:::' /: s '

5 44,:Jr:1t7._.,.l,r

FLEASE SHf:¡t^f THfE NUMEER ¡jN v¡-iuñ ;.HEClir ilITi::ì+-i.jOO(_',i-.i;Li

..,è.w
v
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L{T OTTICET

¡¡{ ñ-ORTH M¡CHIOAN AVEÀ-UE

cHlcAco. ILLlNols 60ó¡t

*ffi
* *--- 4tf

SHEFSKY & FROELTCH LTD.

F1LE #
Il'¡\j, #

C:DT.JFEREI\¡C:E i,JITI-.ì C:IIUÍ.IsEL; ñEVIgW DI:IiUI'18¡'JT5 Ìi:i
F'REPAfrE FI:IF: MEETING TJITH C:LIEr..IT9' åTTI:iF:NEY:; ii:IF
FfiUNDåTII:IN i I'IEETING I^JITH C:LIENT€ âÎ'.ID ATTÚRI'.¡EYÍ:
Ff]R TERRA FI:ILJNDAT]I:IN AT I:I'HARE âTF:F'I:IF:T; TT¡'fE IN
TRAVEL; REVIEI^¡ DüCUT'IENT5 F'I:IsT-I'IEETING.

ÊEVIEI^J rlF M¡âTERIALS REC:EfVED FRRII ::IE,LEY Ì,
AUSTIN; INTER.T.IFFIC.E CNNFERENCE I^JITH ÊF:IAFJ
CRCTWE REGARDING SAFIE; âTTEND FIEETING TI] DISLìU59
ÊETENTIEN âND CAgE RELATED ISEUES AT ü'HARE.

TELEPHOXE (312t 527¡(m
FACSIMILE (312 t 52?-59¡l

E MAIL rfl¡dCrhcft¡yll*.som
FEÞ tDt Jó.¡693.53

.-lUÞiTH TEÊR¿II âLAF.I l,:.. Eil"lF9l:rhi r:1' FAI-l- Tl-ir::i,EË ,-ll-rÍ'JE;i':ì :i:ii:)t
ATTN: .-lUDITl-i TEñFIÊ
::r'IC,l Nr:rRTH STREEï I tJ. U.
tJASHIilGTtllN I D. C. :I(li:¡r:)7

Ii.lrjt:tIC:E FI:{F F'äFlIr:r:: TNF,¡:;UGír i:rr,,/.';} /i:ri

'-.Ëüål- EERVIC:85 FIEGáF":DINfi ¡ Erl.-ii'JTRCTC:1,:: V. .-lUÛIT'i+ TEÉñ:å

I (:i /" (l,lJ ,/ {:xJ \tL.hl

t, . ;:;i:1

i t-: / t)i! / t-tr)

1 i:j ,,'cJ':1 / .lo EXN CC¡NFERENCE WITH ..IAMES D. I^JTLSIJN AND BRIAN L.
CROWE (. 10 ) ; REVIEI^I f]F FLEADINGS (2. 10 ) i
CIRCULATE AND FIAKE CI]PIES I]F FLEADINGS (.;Jf])
CONFERENCE WITH PATRTCIA S. SPRATT (. 1(] ).

i(],/O9/OQ GCI^I MEETING REGARDING gTAFFING OF CASE;
INTER-OFFICE CONFEFENCES WITH 'JACK HAGERTYT
PATRTCTA SPRATT AND BRETT NOLAN REGARDING
MEETING ÊN OCTOBER 8r ZOOO.

ELC CI¡NFERENCE 
'.IITH 

STEVE CARLSÍ]N REGAñDING STATUg :.
AND PRI:ICEDUREí CI]NFERENCE I"IITH CËUNsEL
frEGARDING PRßCEDURE; REVIEI.J DÐCUMENTS REGAÊDIN6
gTRATEGY AND FRI:¡CEDURE.

;-li:¡

-l I ll

1.ritì

- *!-i,'¡:¡' * ;,,,1*í*
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SFTEFSKY & FROELICH LTD.
L.rÍ ofFtcES

..U NORTH MICHICAN AVENUE
cHtc^co. tLL¡Nots 60{il t

TELEPHONE (3r2) 5¡r-{@
FACSTM¡LE (l12) 52?.t92r
E MAIL tntd€!h€lr¡Tl¡r.con
FED fÞr 3ó.2ó91453

.-IUDI TH
FILE #
INV. #

TEñRA' ALAN t';. 5f F1F'3r:rN ;:f, FAUL TUC:[,;:ER ._IUNE ¿':rr ¿i-)(li(lf 5 1 ::i4 - (l(l(l(:) 1 - ErLC
14087 FAGE i

1 í_i,'r:i'i//û(J .-tDtJ C;¡:tl.JFEÊENCE
C:I:INFENENCE
EILC:; EIEGIN

i^IITH ErLC:r .-|.-lH r EXN r
hJITH STEVE C;ARLS0N;
REVIEW CIF I'IATERIALS

ËC:i,.j ; F HtlrNE
C¡:INFERENCE hJI f II

i(J//Q'::7/QrJ TSD úFTAIÌ\¡ Cr:tFy rlF 9TÊìTE
5UIT.

CI]URT DI:Iû}{:ET iI{ EUNTRÈCI{ ':'i,

1Ûl1ç,/QO ELC REVIEI.I DI:ICUHENT9 RtrGARDING gTATUg
AND PRI:ICEDURE.

åND STRATEGY i. t:¡t:i

Lí.IiTi.iiQQ .JDt^J CÛNTINUED REVIEI.¡ EIF DÍJCUMENTS; C']NFERÊNCE hJITH
EILC; PHCTNE CI:TNFERENCE I.IITH JUDITH TERRA; EEGIN
DRAFT tlF INDEMNIFTCATIüN REOUESTS

5.Ir:,

I t-l., t_/ :, - t-)l-i ¡:TFFICE CI|¡{FERENCE t4ITH Er. C:Rr:rh¡E, -j. t¡I¡-5r:rr\, ,_i.
HTqGERïY r G. I^JARD r AND E. Nr:rLAi.J RE RESEARC:H
F:EGARDiNG FIDUC ARY DUTIEg I:IF
r:rFF I C:ER5 / D I REç Tf:tR5 L1F Nr:r T - F nF: - FRr:rF r T
C:ORFIIFIATItl¡f.lr Trl tJHl:rtt THr:rgE DUTIEE AñE ¡lt4EÞr r¡t'JD
RE AF,FLTCATII:IN IIF DEAD MAN'5 AC.T TI:t THE FAC:Tg
i:IF THIS CASE; RESEARC:H T6SUEE; ¡:tFFIC:E
C:ÚNFERENCE h¡TTH ..I. HrLS[tN RE FREFâRI¡]G Mt]rrLII{
TI:I DJãMI€S.

Ir.i¿!ii,/Qf-t .-l-lH REVfEI^J COMFLAINT AND OTHER DüCUMENTS RELATIVE
TO TRCI; VARIEIUE CI]NFERENCE9 WITH ERTAN CROI.¡E
AND JrM tlrLgaN REGARDTNG erATUs AND srRâTEGyi
REVIEI^¡ TRANSCRIPT OF PRTCEEDING9 J:lF SEFTEMEER
â5r UOOO

L(.1/LQ/QQ FSS CIFFICE CONFERENCE WITH E.CRÐWE RE MOTTBN Tf]
DTSHISS¡ OFFICE CONFERENCE WITH B.¡¡OLAN RE
VARTOU9 THEBRIES/BASES FOR MOTION TO DISHTSS.

::: . 7ij

70
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SHEFSKY & FROELICH LTD.
{4.' NORTH II¡CHIOAN AVENUE
cHlc^co. ILL¡No¡s óoól t

lELEPHONE (3¡ 2) 52t..tooo'

FACSIMILE (il¡) t27.r921

E M^¡L rfl rdtlrhcft¡yl¡r,com
FÉD tDr 3ó.2ó9r¡53

iI-i7'11.II-¡11 EIL': C:I:INFERENCE WITH C:L]ENTI -IUDiTH TEF:RrrI ].N
t^lAEHIl-lGTt]N r D. C. ; REVIET^l Dr:lC:Ul"lENTF ì C:I:TFIFERENC:Ë
NITH CI:IUNSEL REGARDTNG STATUSI STFiÊTE.JY AND
F'RI:IC:EDURE.

-1 ::' r-ìi ì

ií-il1li'(:){r lrxr.l {:r:rNFEREl.¡c:E l,^JITH F,,âTRr€:IÊ 5. SF'F,ÊìTT i.r{:t);
REVIE'".| CA5EE FIEGâRÐIl'lG FiDUC:iARY IUTiES (.':ii:)J ì
RESEARC;H REGAftDTNG C:HARITAT:LE TRUET ê.::T (.,J.(]);
ñESEARC:H FEGâRDIN,G T.I':.T-F,:IR-F'RI:IFTT Ê'::T (1 . 1{' ).

1(.r/1i,/t:)(J.-lD[^J TRAVEL Tr:r AND FRIfM WÊSHfNGTr:rt\.1. Ð.i;.; !-1EET [^¡ITH 1..:irJ
(:LIENT

\¡.-t i L L / t:tö ._|._il-l ËEVIEt^j t{r:rTIr:rN Tr:r êFFr:rIuT SFEC:IAL at116¡lIrirN
CETUNSELT JAMEG D. TEFRA'E EI'IEFIGEI',II:Y FETITICTN Tr:¡

INTERVENE T DEFENDâNT TERFA Fr:rUNÐÊTIr:rN'5 Mr:rT:¡:lN
TI:' DISIIISS AND ME]IûRANDUM IÞI SUF'FI]IF(T I âND
ÐEFENDANT TERRA FüUNDATIüN' g I:IF'F'I:ISIÏII:IFI TI:f
NÉTIT-Ii'¡ FC'R A EFECIAL LITIGATII]N CI:ìMI'IITTEEì
VARIOUE CûNFERENCES l¡tITH ETRIAN C:RBI^,E AND -lIlr
I^JILSON REGARDING SAIIEi TELEFHCINE C:IINFERENCE
WITH CËIUNSEL FOR THE FTUNDATIEIN F:ãGAFDTNG
DERIVATTVE ACTITNS GENERALLY AND sF'ECTAL
LITIGATION CAMMITTEES GENERALLY.

t{}./1f .i()ô _tMhJ cr-JNDUcT RESEARCH REGARDIN6 5pf't:IAL LITITjAï1r:rN
CüMIIIÏTEE

IC}/11/OO P9â C'INTTNUE RESEARCH REGARDING BA€ES FüR A MI:ITICIN
TO DISMISS i REVIET¡ PLAINTIFF'5 MCITI'IN Tü
APPOINT INDEPENDENT LITIGATION CI]T'II"IlTTEE ;
OFFICE CTNFERENCE WITH J. HAGERTY AND E. NCILAN

7.ßC)

RE ALL.

..IUDI TH
zr l-Ltr. 1+

INV. #

TERRTi I ALAN I'. . g IfiF,SI:IN I:í. F'ÍìUL TU' i,:ER
(jIE 1 :j4 -(l(J(l(J 1 - ErLC:

14rlF7

ìl :l.,lF t'1 .

F,AGE ]:

ICI/L'¿/OQ BLC PREFARE FÛR AND
CONFERENCE I.IITH

APPEAR BEFORE -IUDGE }{INNATRDi
CÛUNSEL POST.CCIURT HEARING.

4. O(r

,=#d +-,: rléÊ

d ru'- . -s--#-fu'nffi r.,i .:d*= " .+Ëpi,++i+j¡
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SHEFSKY & FROELICH [,TD.
Lrr otncEr

¡..I NORÎH M¡CHIOAN AVENUE
cHtc^oo. tl¡.tNols úoól ¡-

TELEPHONE (!l2l 5¡t-¡{m
FACS¡MILE (3r2) r27.t9¡l
E M,AIL rnrdetàcftlyhr.coú
FED lDr !6.269!.153

,-IUDITH
FILE #
INV. #

TERRAI ALAN I':I. SrMF'I]¡:II.J ,:i F.AUi- TUC:I.:;E¡
(:¡iã 1 34 - (:,il()() 1 - ErLC:
1 ¿r)ñ 7

.-ll-llïE J j1 , :(:¡(:i 1

FAGE 4

1 (J,, L i,i i)O

I t., r' I ¿ r' (-r(-,

..IE:F 5TAñTED F.LEADITJGS II.{DEX

'-!Di^¡ CEThITINUEL} RÉVIEh¡ i:-rF FtrU[.JDATir:ti.J Er:ir:Ui.tEi.iTE ;
,lEVIEt', hi[tTIC:Ê r:rF ÐEF'r:rSIf Ii:tN Fi]F: l',lmE. êHRIJEf LER;
F:EVIEI^J F,LEADINGE FILED EIY F'LAII.JTlFF; F:EVTE'nj
DF:AFT,qE5F,r_rN5E; Ê,i-1r:rNE cjr:TNFEF:Er.ic:85 iijITH MR.
c:AñLgr:u{i F,Hr:rNE,;:r:TNFEF:EI\¡CE WIîH flR. TUC;t,:.ER

L(\/'L 'j ttl\Í.) '-1.-lH FREFARE FrlR i:tRAL ARGUHENT [tN Vâñir:rljÊ ilr:rl-Ii:rhjÐ í
VARII:IU5 C:I:INFEREI{C:E5 i4ITH BRTAI! C:Fi]t^JE I .-III,1
NILSCTNT F'âTFifCIA SFF:ATT AND EF:ETT NCILâN
REGARDING sANÉ; ATTEND HEâRING; REViEI4
EMERGENCY ITI]TIt:IN T¡:t INTERVEI'JE i F.RËLII.lINAF:Y
RESEARCH REGARD]NG sAI'IE; DñíIFT RE€Fr.IÍ,¡5E TI-1
Flf:rTIr:r¡{ Trl INTERVETìIE.

1O,'1È'li.¡C} F59 ÇI]NTIr'JUE RESEARCH ÏN PREF,ARATit:tN FER DRAFTING
MOTTÛN TL:l DTS¡"IISS; UPDATE ÊND EHEPÊRDTZE ALL
CASEg FCIUND; REVIE[.' ADDTTITÍNAL PLEåDTNGS
PROVIDED BY gIDLEy L AUSTIN (MÊTIONST AG,ti
C¡fMPLAINT T LEGAL ilEH':IRANDA ) i NFFICE CßNFERENCE
I.JITH .J. I,.'ILS8N AND ..I. HAGERTY RE EACKGRÉUND
FACTS EIETAINED FROI-4 CLIENT INTERVIEI.JS AND RE
CI:IORDINATTON NF ALL DISCNVERY MATTERS.

1']/l¡,iQQ T5D FILE APFEARANCE AND NOTTCE ÛF FILING SAME I, TTH
THE CLERK OF THE CTRCUIT COURT; DELTVER SAPIE TÊ
ERTAN CROWE AT COURTT

l()./1:3/oQ BLc coNFERENcE wrrH J0HN ENGLTSH AND REvrEl^t
DOCUFIENTg âT UNGARETTI & HARRI€ I]FFICE i
CONFERENCE I.¡ITH CLIENTT .-|UDITH TERRAi
CONFERENCE HTTH COUNSEL i REVTEI.J DÛCUHENTS.

. ZLj

t'ffi;.+-, nd*j 
" .tÈ..ffi
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SHEFSKY & FROELICH TJTD.
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F'AGE T
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1 .50

Lrf ofT¡c¿s

4{4 NORTH MICHI6AN AVENUE

cHtc^Go. |LLINOIS ó061 I

TELEPHONE (3I2) 52?.{&O

FACStMILE {312} t2?-592¡

E MAIL ¡lltdO¡hcl¡¡th*.co6
FED lDt 36-2693453

.-IUD I T
FILE
INV.

HT
# (:l

#1

ERRAI ALAN þ:]. €II4F'9I:IN ì:í: F'AUL TU':I:::ER
IE 1 ir4 - r)r.)(l{) 1 - E|LC:

4(lE7

;i:)/,i::i./(J(:) ErXN C:r:rNFEREI.{CE WITH FâTRICIA 5. 5F'RâTT (.É'())i
RE9EARC:H REGAFDING FIDUC;IAF'Y DUTIES I:II^IED TTJ

STATE (1.'il(:)) i FIEVIEt¡ F'LEAûINGE AND f.lEl,.¡ Mr:rTIr:rl'J
(..:;1(] ) ; RESEARC:H RE/-JARDING INDET'INIFlCATII]N UNDER

EìYLAt^lS âND ILLINÜI5 Lfqt'J (1.I(l ) i DRÊFT MI-JTIr:rN Tr:r

nISirIsS (¿.::r{:) ) .

i(J./1::I/(](] ..IEF C:I:IF'IED EXHIEIITS FULLED CJAsE5 I:IFF I:IF I^JEgT LAI^]

ir.r,it::{./rJ(:).-lDt^i Fllr:rNE c:|:TNFERENC:Eã t¡ITH C:LiENTS; F',Jl:rl'¡E

C:llNFEREt'JCE l¡JITH C:r:TUNEEL Fr:rF THE Fr:rUl'IDATIÉNi
C:I:TNFERENCE tÊJITH .-l'-lH' ErLCI FEg; REVIEW I:IRDERSi

REVIET^J FLEADINCg; C:I:INTINUED REVIEI¡I I:IF

FI:IUNDATIÐN DI:ICUMENTS; REVIEhJ PLAINTIFFS' I'IIIT1I:IN
FÛR SFECIAL LITIGATII:ìN CI:II'IÌ4TTTEE¡ F'HüNE
CI.INFERENCE I^JITH CLIENT

I (_, ,/ i ::;./'ü() .-l.-lH VARIúUS CTINFERENCE5 WITH ETRIAN CRBI'JE I JIM
WIL9ON; FATRICIA ÊPRATT AND BRETT NOLANi REVIEW
AND REVISE RESPONSE TO EI'IERGENCY PETITION TÜ

INTERVENE; REV]EW VARIüU5 DISCCIVERY REGJUESTS;
MEETING WITI.{ JCIHN ENGLISH AND ERIAN CROI^IE AT
UNGARETTI & HARRIS REGARDING ESTATE IS5UEs; -

REVIEW RE9FTNSE FRÍ]M SIDLEY 8. AUSTIN TB MOTICIN
FÜR INDEPENDENT COUNSEL; RE9EARCH REGARDING
9AFIE; TELEPHüNE CONFERENGE I^¡ITH *III'I I.JILSON AND

CÜRFORATE CCIUNSEL FQR THE FÍIUNDATTûN REGARDING
€PECIAL LITIGATION CNMHITTEES AND DERIVATIVE
ACTIONS

]Cì/1:!./OO Psg CTNCLUDE RESEARCH; BEGIN DRAFT CtF HEMüRANDUI-I I]F
LAI.¡ IN SUPPORT OF MOTION TO DISI'IISs; REVISE AND

EDITI SAI'IE.

LÚ/ L4.OQ BLC REVTE}J DOCUMENTS REGARDING MEDIA COVERAGE AND

INDEIINIFICATI6N ISSUESi REVIEW FLEADINGS.

Y
"4J ,.

",. ,{þï;-,
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Lrr omcEs

SHEFSKT & FROELICH LTD.
.{¡ NORlH MICHICAN AVENUE
cHlcAOO. tlttNots óû¡lt .

TELEPT{ONE (312) t2?J{m
FACStMtLE (31:) 527.t9t¡
E ñl^lL rfl tdGrh.frllhr.con
FED tDt 3ó.2ó934J3

.-luDiTH 'rERRAr iLAi'{ l,;.. sIFlFSr:rN ir, FAUL ft-.frl:l;:.ÉFl _¡tJfJE i,::,t ii_r(.i..
FILE # {}Í5134-(li}C)()1 -E:LC:
INV , ls 14t].ã7 F,AGã r:,

Li-i¡ ii.,i i.¡(-r EtLC '::TINFEFiENCE i^JITH t^JILLIAI'1 r::t:tl'{Lr:rli{ ANC, TELEFHT:rNE
C:r:TNFERE¡'JC:E tliTH ATTrlf{NEY ËEl'JËRÊL' E ETFFIC:E;
f:I:INFERENC:E I^IITH C:EIUI.,IEEL AI..ID REVIEi4 F,LEADINGSi
FiEVTEN Dr:r(:UttlEfJTE Tr:r F,HEFAFiE FrlrF [:r:rf F]T HEAÊr¡JG5;
ñEVIE{^J CÊSEE fìND Dr:rCUi'tENTS RE,SARDiti6 EFEC:IAL

. LITiGAïJr:rl,,t f-:r:rFlif ITTEEg i C:|:TNFERENCE i,,¡ITH C:¡]L|N€EL
,q:ELT1TIVE THERETT:l

I r:,,/ 1 Ê,,/ l'J(¡ ErXl'J ÊEEEARCH REGAñDIi'16 EFEi:IAL LIîIGAï:r-rN
C:III'IMITTEES F'ER .-IDI.J (1 .7(:I } ì ERAFT III:ITII:Ii.i TIJ
DISMIg9 (g.C)(]); C:CINFEFì HTTH .-tH F:EGåRDING I',II:IÏiI:IN
( .40 ) ; CI:INFERENCES WITH F55 REGÊ,RDING MI]ITIr]IIV
( .4C) ) ¡ CI:TNFER h¡f TH .-lDt^J REGARDING EFEC:IrâL
LIÏIGATII:II\¡ CI:IfYII'lITTEES ( .IO )

1r-r¡'ia¡'i,{l) .-lDiJ DRAFT RESFt:tlttSE Tt:r MrlTIr:¡N Fr:tR SFECIË,L LITIGATfT:rN
CI]MIÍITTEEi CI:INFERENC:E h¡ITH -I..IH; REVTEhJ CASE LAW
âND CIINTINUED RESEARÇH RE: EF,EC:IAL LITfGATIIIN
CflMÍf ITTEE

iC.i 1ålOO .-i.-lH VARIûUS ÇfINFERENCEE I,IITH BRIÂN CRErtúEr .-tIM
I^JILSÉN, FATRIÇIA 5F'RATT ÊND ERETT NûLAN¡ REVfEhj
AND REVISE MEIÍÉ'RANDUIÍ IN EUPFI]RT LìF MI]TI0N TI:I
DIgMISS; FURTHER RESEAFCH REGARDING
INTERVENTIÛN AND SPECTAL I ITIGATIÍ]N CLìI'IMITTEEg;
FURTHEÑ DRAFTING OF MEI'IÍ]RâNDUPI IN I:IFPCIÊTTI']N TÊ
FETITIÐN TN INTERVENEi FILE SAME; TELEFHONE
CONFERENCE hIITH COUNSEL Ff]R THE FÐUNDATII:II'{
REGARDING SPECIAL LITTGATIflN CÐFTITITTEES.

1(J/lC./OO PSS FURTHER REVIgE DRAFT MEMË IN SUPFÛRT I:IF ]ILITILIN
TO DISMIsS.

TA/TÈ/OQ TgD FILE RESPT]NSE IN OPPI]SITION TE PETITII]N Tff
INTERVENE tdITH THE CLERK OF THE CIRCUIT COURT.

l.IJQ

.åa

';:i Èr#; +f¡r^
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SHEFSKY & FROELTCH [.TD.
LTT OFFICES

¡¡¡ ù"ORTH MICHIGAN AVENUE

cHtcAGo. tLL¡Nols óoó¡ I

IELEPHONE (3 | ¡) 527-¡Oo

FACSIM¡LE (3121 527.Je21

E IIAIL rntd(.thclthyl¡r.com
FED lDr 362ó93.rJ3

..IUDITH
FILã #
INV. #

TERRA' ALAN l':. 5Il'lF'gr:lN ü' FÊUL TUCI':.ER
rl¡E I ;:t4 - {){:)(J(:) 1 - ErLC
14()F7

.-¡UNE i'i,:
e, t. î.e a
F H'JÉ I

¿{:}{..r i

LI..\ i T7 I I"II.} EIXN C:I:INFERENC:E5 hJITH F53 ( . ::IÖ ) ; CI:INFEFIEI'¡CE'd I.JITH .-IH

(.:J(:)); FESEARCH FER -IH REGÊRDING C:HARITÉìBLE
TRUSTS AND FIDUC:IARY DUTIES OI.JED (]..5(])

I;'-ri l7 it-tt-) -lËrF t:TRDERED FïLE
THE F]LE

INSERTS I:IFIGANTZED DI:ìC.UI'IEI\¡T5 Ft:IR

i(:r-/17./i)ñ ,.lDt^j REVIEI.IiF{EVI5E OFFr:rgITIr:rN Tr:l SFECfÊrL LfTIrjrìTf[iN
c:r:rMf"tITTEE; ñEVTEW TERRA FrlrUllgpltr:ii.l' 5 [rFFr:rgITi'irN
TI:I TRI:I; C:í:INFERENCE I,JITH EILC

!r\/!'i/r-\\i -1.-ri-l TELEFHT:ìNE i:ÈI.IFERENC:E WfTH .-lIM HfLgEN Al'lD
STEPHEN CTìRL5IIN REGARDING 5LC'g GENERALLYì
REVIEW REFLY REGARDII{G INDEPENDENT LITIGATII:IN
I:I:IMHITTEE; TELEFHI]NE CCINFERENCE hTTH STEPHEN
CÍìRL5üN REGARDING 541'1E; REVIEW AND REVI9E
NÜTILIN Tt.I DIgHIgS Ft]R INDIVTDUAL DEFENDANTg.

lO,i 17l()() T5D FILE FEEF'']NSE IN ÐFFOSITION TIf, SFECÍAL
LITIGATII]N CI]HI,IITTEE WITH THE çLERI{ OF THE
CIRCUIT CrlURT.

;i-;

1: ,-.i 1

lQi 1¡:-rlOO gLC CENFERENCE |¡JITH SIDLEY &
CI]NFERENCE I.JITH CÐUNSEL;
FREFâRE FI]R HEARING.

AUSTTN LAI,JYERS AND
REVIEI^¡ DCICUMENTS TI:I

.,ii-l

¡ . .:¡L,

1.riÖ

c,. F{}

1rli1r=r/oo

1(i,/ 18./OO

.-IE:F

-lDt^¡

BEGAN DISCEIVERY INDEX I UPDATED FLEADINGS TNDEX

MEETING WITH ELC AND .JJH RE: STRATEGY Ff]R
HEARINGi I'IEETING AT SIDLEY AND C']NFERENCE CALL
IdITH ALL COUNSELi REVIEW ALL PLEADINGS FOR
ARGUIÍENT RE: SPECIAL LITIGATIúN CCIÌ1MITTEE

.f

r. It

16di-004309
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SHEFSKY & FROET-ICH LTD.
1¡.¡ NOR,IH MICHIOAN AVENUE
cHtcAco. tLL¡Nols ó0ót r

TELEPHONE (il¡) !2?{m
FACSTM¡tE (rl2) 5¡r.!92t
E MAIL tfl tdCrhclrttlrr.coo
FED tDt 3ó-2ó93,r!3

.IUDÏTH TERRA' ALAN I-I:. gIÞ'IF.5I:IN IJI: F'ÊUL TUCI,::ER
FILE # ()e.51 34-()(10(:,1 -E:LC:
INV. # 14(-)57

*rh
.:

.-!UNE 3':j ' ;r-¡r:i i

F.ÊGE

ir:¡r'lr:r/'(-){J ._1.-lH MEETING WITH ETRfAN C:Rt-JWE Al,lD ._tIt"l t^tTt_gr:rN
F:EGARDTNG sTRÊTEGY FI:IR FRIDAY'9 HEÊF:ING; DRÊFT
c;¡:rFlREgF,r:tNDEÞJCE T[¡ ct_IsrrlTS REGARÐIi.lc DISCr]VEFry
REI;IUE5TS; C:I--INFERENC:E C:ALL I^JIT}.+ C:I:IUI.JgEL FI:IF: ÏIiE
Fr:ruNDATrr:rl',1 REGâRDTNG vARrr:rug flr:rTrr:rtlg FrLEÐ Er.r
F.LAINTIFFS; FIEVIEI^, 5AIIE; FURTHER F:EVIEI^J AN[,
l--tE\¿r5Ir:rN5 Tr:r t'lr:rTIr:rN Tr:r DI,3HI€s.

i':J/'1i:I,/(J(J F'3Ë REVIEI,J ALL DiSC:I:IVERY 5EÉVED FY ALL F.LÉìINTIFFF
I]N ALL DEFENDANTS; I:IFFIc:E CI:INFERENC:E hJTTH ,-I,
HAGERTY RE CI]I:IRDINATII.IG LIUF: DTSCI:IVERY
RESFI:INSES; DRAFT LETTER TI:I CLTENTg FI:IR .J.
HAGERTY RE ASIìEMELING RE9FI:INSIVE DI:ICUHENTG ì
REVIEW EUNTRÍ]C:I.:.'5 AND GIDI^JITZ'5 REF.LY TN
SUPFI]RT I]F MI:ITILIN TI]I DIEI.JUALIFY 5iiA.

II)/l,}/QI) T5D DELIVERED Cr-IgRTEg' c[IF.IEg TI] .JUDGE }{ENARD,Ë
CHAMEERS

TCi/T?/QQ BLC CONFEÉENCE hJTTH FLOYD FERKTNS EF ATTÛRNEY
GENERAL'5 IfFFICE AT STATE rlF fLLINnIg EUfLD1NG;
..:üNFERENCE I^IITH CI]UN5EL ; REVIEW DI:ICUI'IENT9;
CI]NFERENCE WITH SIDLEY ,* AUSTIN ATTI]RNEYS AND
REVIEW CASE LAW Tt] FREFARE FOR HEARING EEFI:IRE
..IUDGE hIINNAIRD.

I(r/1:-//'CxJ EIXN DRAFT AND REVI9E MOTIúN TÐ DISMISS

tct/t9/oQ .JEF UPDêTED PLEADTNGS rNDEX AND DrscErvERy rNDEX AND
ÐRGANIZED DTCUMENT9 IN FTLE

TOiTgiQO JDW PHONE CONFERENCE WITH MRS. TERRâi PHONE
CONFERENCE T.IITH ELC i CONTINUE PREPâRATTONS FOR
CÛURTi CONTTNUED REVIEI.¡ I]F RESEARCHI PREPARE
FBR AND T4EET I.¡ITH ]'IR. PERKTNS AND BLCi REVIEW
FLEADINGS; PREPARE FOR ÊRAL ARGUMENT

ñir

;

i . Ei(r

i.lLJ

'7.10

¡rÌffi, .,. ' ..i.. #-*,-,S*, .,..:j-. 'Ès
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SHEFSKY & FROELTCH LTD.
¡.I' NORTH M¡CHICAT{ AVENUE

cHtc^Go. lLllNols ó0ó¡ I

TELEPHONE (r¡2) t27¡d¡
FACSIMtLE (3¡2) 52t-5921

E MAIL ¡ntdothclrLYlr*,eoo
FED tDt 3ó.2693453

-IUDIT
F ILE
il.JV.

HT
#(;
#1

ERRA r ALAN t.. SIMFSTIN 13, FAUL TU(:}'::ER
iEl:î4-ClQ(lO1-EILC
40.ã7

.-lUl{E i';¡ r

F'AGE ':-'

:(-rt-J I

1 i-j./ 1 '? i/ iJi:Ì P55 ÐI-{AFT ANSWER FI-JR DR. TUCI';ER; REVT9E ANÐ EDIT
3ÉìT.1E; TELEFHEINE CEìNFERENC:E T.JITH DÊ. TUCI'{ER ât'JD
.-i,. l¡iILEr:tN RE SÉìF|E; REVIEtd ÊDDITInNÉìL DiSCC¡VERY
ÎÊRVEÐ EIN UEi LETTER TI:I C:LIENTE F:E 5åME; REVIEI^J
C JÊRESFEINDEI']ÇE REGAñDING THIRD-PAF:TY FÑC'DUC:TiÊIN
F,URSUIINT TCr EUErF'CIENÉrr RÉGARDI¡{G SUE;FEIENIì SERVED
I:ii.{ I.II'18. AHRI,IEILER I AND '-I. TERRA' 5 INTENTTi:II,.¡ TI:I

5ÊEl'; LEAVE Trl FILE rqtlENDED FETITIT:|N T'1

TNTERVENE; I:IFFICE CONFERENCE WTTH .-I. t4IL5I]t{ F:E

ÉILL.

.=t t:tt'i

'ii.i,/Iil¡/iii:i EtLC: FARTICIP6llrlttrl IN HEÊÊINËg EEFEIRE .-IUDGE i;Ii\¡NrlIRD ¿.:::(l¿

AND C:CIURT-çIRDEFED CTTNFERENC:E I^JITH ..IUDGE

i,::iNNATRD.

1(.I/¿{),/O(:} ..IEF I:|RGANTZED FILE AND UPDÊTED INDEXES :.4(J

Iíii.l.IiiQO ..IÛhJ F'HONE CI]NFERENCE WITH PRC¡FESSSR TUCHER; FIEETING 1Û.;:¡(J
I.JITH GOUNSEL; PREPARE FOR HEARING' DRAFT
I:IUTLINE¡ ATTEND HEARING; FHONE CÍ]NFERENCE I^'ITH
..IUDTTH TERRA; REVIEW âN5I.JEF i HEET AND CCINFER
WTTH CEIUNSEL FCIR FBUNDATTON

liJl'¡(:¡/;C)C) .-I..Ii-I CCINFERENCE9 T,,IITH -III,I WIL9BNT FATRIC:IA SFRATT
âND T{RETT NOLANi REÉEAFCH REGARDING
ÑEC:EIVERSHIPS GENERALLY; PREPARE FISR HEARTNG I]N
EI'IERGENCY MOTIONS i ATTEND SAIIE; TELEPHCINE
CEINFERENCE WITH CLIENTg REGARDING SAFiE.

rc,/.2.Q/oQ PES CONCLUDE REVISIONS TO ANSWER/AFFIRHATM
DEFENSES FOR DR. TUCKERi TELEPHONE CONFERENCE
r.lrTH J. ENG.çISII..ìRE REVTEWTNG UNGARETTT & HARRTS
RECORDS nffiçr¡ËpENTATTON OF J. TERRA VS. THE
E5TATE; CONCLUDE PREPARATIONS FTR HEARINGi
ATTEND HEARING.

Õ. $(j

Ê,ÈQ

:r.l:

f;: ;.:91'

16di-004311
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SHEF'SKY & FROELICH T.JTD.

..... NORTH M¡CH¡CAN AVENUE
cHtc^co. tLLtNots 60ór r

Lrf omcE!

lELEPHONE (3u)!¡7-10@
FACS¡MtLE (3r2) 527.5921

Ê MAIL ¡ntdcrhcfrlyl¡r.con
FED tDr Jó.2ó91451

...IUDI TH
FILE #
INV. #

TEÊRAr ALAN li. 5Il'lFStrN ;:r, F'AUL TUt:i,:ER .-rtJNE ¿':.-/r i(-ri:ri
(:,zE 1 :J4 -C)OO{:) 1 - E|LC
1 4Ðã7 F år3E t il

':, ,:,.'r

.7(l

1 . :j(j

CÊFIED PLEADINGS TN SEND TLì MRg. ÏEÑñA t-a ¡'t

E.1C¡FURTHER STRATEGY DI9CU9STENS; PHNTJË C:']I.{FEREI'{CE
WTTH CLTENTi PHONE CONFERENCE I"JITH STEVE
CâRLSON RE: DERIVATTVE TSSUES; PHSNE CI]NFERENCE
I.JITH.JUDITH TERRA¡. PHONE CONFERENCE hJTTH
SËNATOR SII.ÍPSTNi PHONE CONFEFENCE I.ITTH fIR.
MICHAELIi PHONE CONFERENCE WITH FRI]FESSOR
TUCKER RE¡ 9LC

ii.t/II,/(JI:I EILC: REVIEW DI:IC:UMENTg TI:I F,REF,ARE FI:IR 5TFìATEGY FI:iF:
DISC:I:¡VERY AND. SUGGESTED C:EIURT F'RI:IC'EDUÉE.

ì(.1i I:::JiJr:, ErLí: C:r:TNtrERENC:E t^JITH F'AUL TUC:t,lEÉ AND ._tIM tciLSr:rN;
IIEVIEW DI:|C:UFIENTS; C:!]NFERENC:E Hf TH ::TEVE C:ARLET:rt'J
[IF SIDLEY ;i AUSTiI.{ âND ç:[IF]FEFIENCE TJTTH .-IUDITH
TERRA; C:¡:II'{FEÊENCE !^IITH F,F:I:IF . F'AUL TLIC:Ii::ER âND
FIEViEI.J DI:IC:UFiENTE .

1

i:-i¡lIj,/(r(:) ._rÊF |:TRGTINIZEE F,LEAEINTSS AUD DI:ìC:[rVEFiy ;NDEXEg i,tADE :;r.Ír-r
i:r:rFiEE

i ..i /' Li.j: ./ t-tt-¡

r:r(j

;:i (:,

..IÞI,¡ C:I:INFERENCE I^JITH,.I.-IH; F'HT-INE C:[ii'JFERE¡JC:E I.JITH
ÊTEVE CARLSI]N; STRATEGY 5E55II:If'{ E|É'TI¡EEI'J BI C:i
.-¡.-lHr -iDtl¡ CI]NFERENCE çALL |JITH CLIENîE; REVIEW
âN5I4Eñ; REVIEI.J I5SUE5 FÊR ÞIÍ]TII:IN T¡:I DISMTSS F¡.IR
€ENATT-IF SIMF€EIN

1i:,r'¡:!./Cxl FgS TELEFHÊINE CCI¡IFERENCE WITH I'1R5. TERRA RE
PREPARATION f:tF DTgCBVERY RESFÍ]N5E3; FARTICIF'ATE
IN CONFERENCE CALL i{fTH -1. HfLgrfNr F. CROWET .-1.

TERRAI AND P. TUGKER.

ir),/?+/'ofl ErLc C:TINFERENC:E WITH CLIENTS AND C:¡:TNFERENCE WITH
C:I¡UNSEL i REVIEI.J DC,CUI"{ENTS REGAftT}Ti.{(¡ STRATEGY
AND FRI:ICEDURE.

i(.i/¿+/r_r(-¡

i (-'./ t+/ r-¡u

.JEF

.-lDhJ

'I

.....i..
' i.ltçj.o"oo,l*iiu&,*¡'" ;.,r&dk,,

16di-004312
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SHEFSKY & FROELTCH LTD.
L{f omcEs

¡{¡ NORIII MICHIGAN AVE¡JUE

cHtcÀGO. lL!lNOlS 606¡¡ 
-

ÎELEPHONE (¡l2l 52?{m
FACSTMILE (312) J2?.r921

E IIAIL rfltdethcfrLYl¡r'.coo
FED tDr !ó.2ó91453

.-!UDTTH
FTLE #
il,¡v. í¡.

TERRÊ! ALAN tt: . gIl4FgrlN r:í' FAUL TUi.l': ER -it-,ll'lE !':¡ ' ft-rt-ri
{lIEi I :r4 - (:r(J0rJ I - ErLC:

14(lF7 FÊGE iI

:'.r¡'f .d,,{l(l F53 FIESEARC:H ILLINT:rIg NrlrT FrlrR F'Rr:rFIT i:::rRFr:rFATIr:ri'lÊ
AC:T FI:IR REFEFIENCES T¡]I THE I,IINIII'1UM I.IUIIEIER I:IF

FgRSl:rNE hlHll l'lUST ErE r:lN C:rl¡t{MfTTEEEt ål'JD THË

RATILT [rF DIRECTT:|R9 Tr:r t\lr:rN-DIRECTT:|Fì3i AnVISE -r
.FIiLSI:II\I RE gAME.

:.:,J(:i{-i It-a: FtEl./IEtJ âND Al..lALYfE Dr:rCUl'1E!!Tg
r¡jITH rI:rlr¡¡¡59¡ REGrìRDII'lCi E':rARf)
Èìi'ID FI:ITENTIAL ÌTI:ITII:IN5 EIEFT:IRE
,-JEI"IERAL ETRATEGY.

AND C ':,T]FEFENC:E
t4EETIärj If,.t Er:rgTr:rFJ
.-lUúG= l'..I\INAIRD'l¡iÐ

OF DEFENSE
THERETÜ.

ORDERED

:,'.rilii íl(l .-iËrF UF'DâTED DISCr;rt7g¡y INÐEX At!D rlRDE6Eg lrltliRE FILE
TNSERTS

; i-ì/,=F /(:}TI -IDW C:I:TNFERENCE I.¡TTH DLC RE: STRATEGIE9; F.HT-INE

o:TNFERENcE htrTH flR. CARLSTIN i PHr:rNE CTINFEREF¡CE

I^TTHCLIENTiREVTEI,JPRÐBATEIS9UES;REVIEhICAgE
LAhIRE:DERIVATIVEIãSUESANDCAUSEgIIFACTIC'N

i.r-r.ri5.,,rO -1.-lH VTIRIOUE CTINFERENCE5 WITH ERIAN CRt:lWE AND .-lIt'l
I.IiLS¡:IN REGARDING STATUS AND STRATEGYi REVlEW
âND REVISE DRAFT ANSI^JERS.

i.:r,JiE/{]i} F.55 TELEPHI]NE CÛNFERENCE I^JITH DR. TUCK;:ER RE

AS9EMELING DÍfCUMENTS IN ADVANCE I]F FREFâRING
RESFüNSES TO DISCBVERY REI.ìUEgT5 i ÐRAFT ANSWER

FEIR .-I. TERRA TO BUNTRÛCT('S AND GIDbIITZ'S
C|fIIPLAINTi BEGIN TO DRAFT I^IRITTEN DISCCIVERY
RESPONSES FROfI ATTCIRNEY GENERAL AND FR']Î'I
DUNTROCK & GIDL¡TTZ.

I ':/ ''l

/:.. L\j

1 . -:rC)L') i=¿,/Oo ELC RÉVIEI^I DOCUMFNTS' REGARDING THEÚRIES
ANq CONFERE-NgE'ttITH' COUNSEL RELATTVE

L1)I?6/QO -IBF ORGANIZED CORRESPONDENCE FSLDER AND
FIORE TNSERTS

5Õ

.,ÆÆ-'#;.

çll'-,

16di-004313



...'ç- qçffr{$¡' '

SHEFSKY & FROELICH IJTD.
Lrf oFflcEs

4¡.I NORIH MICH¡GAN AVENI.Ê
cHlc^Go. ILL¡NOrS ó06r l

TELEPHONE (¡t¿) 527¡0æ'
FACS¡lrtlLE (312) 527.5921

E MAIL ¡fl t<tO¡hcl¡\!ih*,com
FED rDr 16.26914J3

...IUD I Tii
Ê11 =' 4

I¡]V. iI

TEffRAr Ê.LâN t,::. 5Il.lF'5¡:ri{ ;:i: FAUL Tt_tC:f,::ER
()iE 1 ::4 - (.)(r(:)ô I - EiLC:
1.1i:¡î;7

. II IFJF

PAGE

!':ì n

::r . 7i:);../¿,:,,/i)(r .-l[.'i'4 F'Hr:¡i{E r:r:tl',IFEFtENC:E,J uiTH ETEVE C:AÊLt¡]rNi REVIET^l
T,RAFT ANSI^JERi FTEVIEi^J DñÂFT YII:ITII:IN îI]r ÛJ5I"IJ55'
ñEV:iEfi cr:it-lF,LAlfiT; r.Hrlt]E c:r:TNFEF,ENC:E HiTH cLiENT

. ,'l..1 ir:. ,'(lii.i VAi-ifi:ìUg l:¡:ri\iFERENi:ES t.lIÌ'l{ -rIl'i',^lTL5¡lrl.j REGARDING
rÏATUE Êi{D 9TT{ÊTE'3Y; ,lEViEW F.LEÍIDIhI6S ÊI,1Ð rHE
F'r_r¡¡.¡¡¡i'¡r:rr'{,5 f,lr:t'f Ir:rÌ'l T[t r I5F1i55; c;.:il.JFERENc:E l.Ji ]-l.i
Ë;f{ETT Ilrlt¡g¡J REGÊFDING 9rlFlE.

EFFICE CISNFERENCE I.JITH -I. I.¡ILSCIN ñE DOCUMENTS
IDENTTFIED AT UNGARETTI E. HARRIS; SâME WITH .J.
HAGERTY; DRAFT ANSWER âND AFFIRÍ'IATTVE DEFEN€ES
FgR DR. TUCKER TO I¡TTORNEY GENÉRAL'S ËO¡,tpLAfNTi
REVISE AND EDIT SåME; EIE6IN DRÊFT CE..IECTTtrN5
AND ANSWERS TO WRITTEN DISCOVERY FRCìÎ-Í BUNTROCKg GIDWITZ .îI..lU FROM âTTC¡RNEY GENERAL. .

.:
REVIEW PLEADINGS AND EXHTBITS.

l, r(l

I . :i'(-r

'i 1,;1 ¿ l, ,i"ii.i irLc: '::i:tFJFEñ'ENC:E i,JTTH C:i:tLJ¡{€EL i c:i:ihiFËÉENi::E TJITH Gif,,LEy
l:r, AUSTTl,.,l LA[^JYER ANlt äEV]EiJ Eir:rC[-lFlE¡iT5 FEGARf,ff..lc
ErL.iÊßD r:rF DITTECTT:rfi F1EETii!G5 At.iD C¡:|¡_:RT STRATEÉy.

..I.,I'i.1I.}O I;iIÌ.J RESEåRC:H F'EF ..IH RE'JARÜiI.Jfi FiDUCIAF'Y DUTY åND
C:i.lrlRiTniErLE TFUSTE (.:i(l) í FIEVIgE FIÞUCIARy
tìEc:TIi¡N t:rF t''lr:rTiLl¡t Tcr DIEtlIES F,ER.-rt-.i (1.1ö)

L\-t i li .'! íit-,

'r i).1i7,/tQ

._rFF C:[rF,iE5

-il,i^¡ EXTENDEÐ CI]NFERENCE IIITH ÊLCi FHr:tNE C¡INFERENCE
I^JITH STEVE CARLSÊINi C:NITITERENC:E h¡ITH J.JH; REVIEW
t4Ellc¡ É.rt'JD CTRDERS RE: f 55UE5 Fr:rR Eil:rAF:D |ÍEETING

1i.\i37/QÐ .-l-rl-í CE¡NFERENCE I^IITH ETF|IAN C:FÊHE AND
REGåRDING ÊTâTUS AND ETRATEGY.

._tit1 t^¡ILscrN

i:-¡i'Í7 /C)Q

"';.'itB/OQ

Ee(¡
I .J€

ELC

r . c.t-,

? ôr.',

1 . ()(l

ia

r:è r *¿. -

;É+þ.&ç.i
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SHEFSKY & FROELICH I..:TD.
Ltr ofncEr

{¡{ NORÎH MICHTGAN AVENUE

cHICAOO. ILL¡NOtS 60ó11

TELEPHONE (!12) 527-¡{XXt

FACSIMTLE (312) 52?-5e2¡

E MAIL ¡0]dc!hcl¡lYI¡t.æE
FED tD. 3ó.2693{53

.¡UN i TH
FTLE *
TNV. #

TERRAr ÊìLAN l{:. SINF'EI¡N i{, FAUL TU':t EF:

otE 1 :ì4-Clof.)o 1 - EILC:

1 40ãT

¡ I lr.lË

I ñ'JL

,j ij¡ ., lr(i:

1(:r,,:,i,/ç() .-tDhJ LEGAL FIESEARCH RE: ETREAC:H r:rF FIDUi:IAF:Y DUTY gND i:.'i-¡r:t

DERTVíITIVE AqTII:INE; REVIE14 ANSI^IEF TCI ATT¡]IFII'.ìEY

GENERÊL' 5 CEll'lFLrlIt'JT

.i i-r¿:j.:r-r,,'í-){) E:LC C:i:lt'IFEREN(:E hIITH CLIENT Êi'lD C:i:riltFEF:Ëi'ii:E t¡iTH
Cirui']3=L; ,qEVIEþi DCrC:UÌ'IENT5 Tr:i FREFAñ:E FI-¡ñ

nIîi:r:TVERY' grrlråñ'D f'lEETIl'JG AND (:r:rUñ:T åFF'EÊF:Al'lL:85'

ii-i.r.¡,t,,',.,,.i .-,iE;F UFf,âTED FLEADI¡JG5 Ii'JDEi:
I"!fNUT'E5 INDEX

I:IËDERED Ii{EÊRT5 UF.ÐåTED :.::ii:i

l(-ì.¿:li-i¡'Ðc-i .-iûi^J F,HLIî{E C:CttlFEREf.¡C:E9 ttITH STEVE CâFiL5¡l'f'l RE: EflARD
l'lEETIi'lG;FHflNEC:I:TNFERENC:Et'JITHFÊULTUC:I{ER;
C.SNFERENCE I,ITTH F59i (;I:INFEFENçE I^JITH ÊLC ÊE:
STRATEGY; CflNFERENCE [4ITH '-l-lH RE: EAFIE; REVIEW

AND EDIT ANSI^JER

1C,,/30/QO F59 CSNTINUE DRAFT RE-IECTIEINS AND RESFIIN5ES TI:I

hJRITTEN DISCCIVERY AND AN€I.JER9 FI:IE MRS. TERRA TD

ECITH CNMFLAINTS.

'Llt /=t 1/(lO BLC ÊEVIEI4 DCICU|"IENTS REGâRDII.¡G MrlTIr:rNs Ttl FREVENÏ
BOARD ÛF DIRECTORS MEETING IN BOSTÊN AND

CtrI{FERENCE I^IITH COUNSEL RELATIVE THERETO;
CCINFERENCE I^IITH CLIENTS âND CNNFERENCE I^JIÏH
CÊUNSEL REGÉTRDING STRATEGY Fr-rR MEETING'

L t-, tt 
.::tl / QcI BXN RÉVIEI.J ATTNRNEY GENERAL'5 COMFLAI¡'JT ( . }"O ) ;

RESEARCH REGARDING FACT-PLEADTNG AND SECTIÛN
E-615 MOTTON (1.OO)i FEGIN DRAFTING MEMCTRANDUm

IN SUPPORT OF MOTICIN TI:I DISMISS (2. OO )

lOi3T/OO JBF UPDATED PLEADINGS AND DISCÊVERY INDÊXES
ORGANIZED CORRESPONDENCE FILE

.. - t ,( J

:: .,.?rJ

1.ãO

;iloåW. r. ¿

16di-004315
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SHEFSKY & FROELICH LTD.
L.rt'0FFlcEs

{¡4 NORTH MtCHtCAN AVENUE

cH¡cAGo, ILLINOIS 6061I -

TELEPHONE (312) 52?.1{fþ

FACSIITI¡LE (31 2l 527-5921

E MAIL ¡fl tderhcft\Ilrs.com
FED tDt !ó.2ó91{53

,-IUNE ¿':¡ . :i-¡() L

F'AGE I4

!. i-t !, -" L tt l-t\-, .-lÐt^J F'HI:INE C:I]N¡:ERENC:E'iJTTH MâRþ: HEAI^II:ILE; F'Ht:INE
C:I:ItlFERENC:E I.ITTH PAUL TUC:}'{ER; P¡I]INE C:¡:INFERENL.E
hIITH T.IRE. TEÊRÊ; F'HI]NE CI:INFERENC:E5 hJTTH gTEVE
C:AFiLEr:rN ; F,EVIFt^j ._lr:TINDER MûTI8N FRErI'1 r;TUINLÊrN

F{EC:EIVED âT 4: i(:I; ÊEVIEI.J EMERGENC'Y ÍÍI:ITII:IN I:IF

rlTTErRi\¡EY GEI'lEFiriL REçEIVED AT 3:ãFï CITNFEFENCE
I.JiTH EILC: AI'¡D F'95i gTRATEGIZE FI:IR C:CIUF:T HEARTFIG
IN f'lr:lf-'il'JJN'3

i i_:.3 .:, L /' (-rt_¡ r' :l :, (:I:INC:LUDE ÜRAFT5 IlF ALL REgFt:INgE5 TI:I DISC:CIVERY
FI:IR ALL TJEFENDâI'{T$ AND ÊNET'IERg TI:I CT-IMFLAINTS
FIIR FIRE. TEF'RA; TELEFHEINE CENFERENCE I^IITH I'IR5.
TERRA AND N. I"I]C:HAELI RE ALL DÉAFTS âND
ASSET,IEILING RESFT-INSIVE DüCUMENTS; LETTER TO EAME
C:OI..IFIRI'IINGi I"IEg5âGE TC¡ DR. TUCI'{ER RE DÍ]CUMENTS;
ETFFIC:E CI:¡NFERENCE IIITH E. CR|SI^JE Êi.lD J. WILSON
RE ThT-I LATEST ''EMERGENCY" MOTIC'NS RE EOARD
I'IEETING TÛ ESTAELISH LITIGATIT]N CTMMITTEE.

Ii."tJI"LrL, ELC CÊNFEÉENCE WITH CI:IUNSEL i REVIEW DCICUI"IENTS
REGARDING STFATEGY AND PRÊCEDURE Ff]R CÍIURT
HEARING; CI:INFËRENCË I"IITH COUNSEL AND CI]NFERENCE
I^IITH CLIENTG PIIsT-HEARING

7L/I.iT/('Q EIXN DRAFTING MEITII]N TCI DISMISS SIMPSBN (3.40);
REVrSrr-fNS PER .-tH (,70 )

L\/ûTIOO .JBF DELIVERED CURTESY CÛFIEg TO THE JUDGE AND FILED
DCICUilENTS AT THE DALEY CENTER

11/']1/OO -IEF ERGANIZED CTRRESPENDENCE FOLDER 1

.-IUD ITH
FTLE #
INV. #

T'ERRAT ALAN F.. SIl"lFE[rN ::r, FAUL TU(:þ::EF
(llÍ 1 ::r4 - (l()(l(l 1 - ErLC:

1 4087

.:; . ¿(.,

I . L'IJ

4.1{l

,írO

tJIJ

16di-004316
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SHEFSKY & FROELICH LTD.
*L¡rot?lcEs

{,I' NORTH MTCHIGAN AVENUE

cHrc^co. ILL¡Nols ó0ól ¡

TELEPHONE (rl2l t27-¡æ(¡

F^Cs¡MILE (3121 527-5921

E IIAIL tntdCth.ltlYl¡*.con
FED tDt Jó.269!.153

.-IUDITH
FILE #
rNV. #

TERRA r QLAN ti:. 5Il'lPEr:rN rÍ F'flUL TUrlriiER
(!lE! 1 :f 4 - (:)(J(JC! 1 - ErLC:

14(lã7

-lUi'.lE

F.AGE

,:1!4 ltit¡

i:'

: i -. i:) 1 ,/ i:)(:) ._tD!,^l PREF.ARE FI:IR AND'ATTEND C|:IURT HEAIIiI'..IG I:IN

E¡lERGENC:Y T'II:ITJÉN; DRAFT F:E5FI:INSE i F H¡]INE

C:I:INFERENC:E hITÎH ERIAN C:RI:II.JE; FHI:INE C:I:INFERENCE

IiTTH .-IACIT: HâGEF:TY¡ F'HÛNE CìI:INFERENC:E I'.JITH ..¡UOITI-.;

TERRÊ¡ F'HIII'JE C:IfNFEFEI{C:E'JTTH FRIAI'{ C:ñ:CI[^JE;

i'iULT]F'LE F'HE¡NE C[Ii'iFEñEiiC:85 i^JTTH îTFV= f:ARL€¡:ITJ

,::i:¡t'IFEFENC:E t4ITH .-lIt'1 l^lIL9i:rN ÉE'3rìRtIN6 Ei'1ËRGENCY'
i'lËrTICrNg; ATTEND HËâRIÌ'lG r:rN SAMEi VátñICIUS
TELEFH¡l¡i'lE CCIÎ'{FERENCES t^JITH .-lr:rINT ÐEFEI'¡5E
(::çIUNSELi TE!.-EFHONE C:I:II'IFEREI'¡CE i,]ITH CLIENT'J
ñEËrìRDING 5Al'1E.

,:J :t t'l

'1,i"1:ri,'ü(l ._i._íii

,. L , ,.-l L -.' \-rl-, ¡- -:1E C:['Fil''iENT r:rN' REVISET AI'ID EDIT DFìAFT flE5F'ONEE 'I't-r

ÉÌ.1ÉRGE¡'JçY l'lErTIt:'N RE EB1âRE' |'IEETIi'JG i ÊEVIEtl|
î]DLEY & âUsTIN'5 RESFRNSE TI:I 5AI'4E; ÛFFICE
C JT'.IFERENCE bIITH *I. WIL3CIN AI.,ID E. CRCbJE RE

ËVENT3 IN CÛURT TI:IDAY; TELEFHf]NE CI:INFEFENCE
t^iITH .-1. I^IILSIrN r t< , CRCltÂ¡E r DR. TUCIi:ER r âND FlFtS.

TERRA RE SAI'18.

i 1,i I:JIl(:,(.) BI-C: STRATEGY 5E9STt]N WITH -ITFl I^,IILEI]N AI'ID 'IACH
HAGERTYi CCTNFERENC:E I.JITH WILLIÊI-1 C:¡:iNLÉN OF

SIDLEY "O' AUSTINi GflNFERENCE WITH SIDLEY &

AUSTIN ATTORNEYS AND CÛNFERENC:E t^IITH fiuINLIIN &

C;RISHAM ATTT-Ift¡qgYg; PREPâRE FCIR HEÊRING AND
âTTENDANCE AND PARTICIFATIEIN TN HErIRING EEFLIRE
..IUDGE KINNAIRDi CONFERENCE t¡ITH CI:IUNSEL
PBST-HEARINGi REVIEW DCICUI"'IENTs.

1 1/(iÎ,/C¡O FXN DRAFT I'IOTION TO DI5T4I59 (sEN. SIMPEÊN ) (3. TIO ) i
REVIEhI EI'IERGENCY I'Ií]TION OF AG (.5() )

11/ÛEIOO GCI.¡ INTER-OFFICE CONFERENCE lt'IITH BRIAN CROI^IE

REGARDING INITIAL CLIENT I'IEETING AND

PARTICTPATION ÛF THE DILENSCHNEIDER GROUP.

i E._l

::t ,5{)

:f(r

:ì, -
#*i

Iti

16di-004317
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SHEFSKY & FROEI¡trGH IITD.

-:Êrd&¡f --

.-lU¡.lE l':t I ii-rt r l

F,AGE T Ë'

'::l'I

::; . 5r-ì

1{¡ NORTH MTCH¡OAN 
^VENUEcHrcAoo. ILLINOIS 60ó¡l

TELEPHONE (tl2) t2?-{0æ

FACSIvtLE (3tt) !27.t921

E IIAIL tflld(}thcfs\tllr.co6
FED tD. 3ó-2ó9!,153

.-IUDITI-I TERRTI: ALAN I':.. gIMF'gI:IN ìJ' F'AUL TUC'I':'ER

FILE # fl¡E 1::14-(l(l(l(:) t -E:Lc
Il.ì\,r . l+ 14(lã7

1 tr .r i-) j .'r-Í-r .-iIrF UF DATED F LEADINGE INDEX

II.i(:ì:,/(Ji.'.-Ii,,JF'HI]NEC:I:INFEFENCEWITH.-IUDiTHTERRÊ;¡'¡1I]INE
.::ì:lt'lFEFlE[.1c:E hJITH F,AUL TUc}'lER; cl:|NFERENc:E c:ALL

t.JTTH EIILL C:I:INLI:IFI; CI:INFERENC;E I^IITH -ìAC¡t. HAGERTY;

F'Hr:rNE C:[TNFEFIENC:E t'IITH STEVE CARLST:rN; C:r:rNFEÍ¡:Eli(:E

í- ALL t"lITH ERIâN CRr:rt^JE r 5TEì/E C:AÉLtr:rl'J ANII -lIt'1
INIL9I:IN;F'III:INECALLTI:IF'AULTUC:I:IERiF:EVTEW
illrTlr:lN Fr:lF: NINgTT:lN ):r: STRAtrJÌ'lì c:lfuRT ÊF'FEARAl'l'::E

.|,,.i-r.¿,.1-¡1-¡.-1.-lHVÊRI¡¡¡5ÇTINFERENCESWITH..|ImLJILS¡-JFIREGARDIF]6
ËTâTU9ANDETRATEG'I;VARII:IUSTELEPHI:INE
,]I:II\IFEF:ENCE5 hIITH CI-JUN€EL FI]R THE FI:IUNDATII:IN

REGARDING sAME.

11.rt-t'i.'r.rr¡ ¡:':'-- rl¡FFICE CI:,NFERENCES t^IITH J' ["'lILgt:lN È',ND El' CRI:thE

IIE REGENSTEIN FÛUþ¡DATII]N LITIGâTII]N AND

I..'qRALLELSTf]THISCASE;0ETâINcßFYt]FD|]CF;ET
Frlñ EAME AND LlF C'IfiFLAINT FÉR 9AFIE ¡ REVIE'I,J

Ell]TH;ËFFICECI:|NFERENCEShJITHJ't^lILsl]NANDE.
i*,Rrlt^JE RE ALL.

r i./i:iil(l(j T5D SEARCH COURT RECORDS FOR REGEN9TEIN FCTUNDATIETN

SUTT

L!/I.IT/i)Ü T5N CNF'Y REGEN9TEIN COMFLAINT AT THE CIRCUIT CÊIURT'

I !. i'i:):-jíl,u(:) E:LC CTINFERENCE IIITH FOUNDATIÚN LAI^IYERS ANÞ SIDLEY i'f

âUSTINREGARDINGgELECTI0NI]FATTÊ,ÊNEYFoR
SPECIALLITIGATIoNG0HÌ'IITTEEANDREVIET^¡
oocumerurs;CÛNFERENCEWITI{CoUNSELREGâRDING
STRATEGYjÊIì|qdù,SELECTI0NoFLAI.JYERFE'RSFEGIAL
L I r I GAT lç!,lecÉ$Il ITTEE

LI/CIï/QO JEF ORDERED INSERTS ORGANIZED CÛRRESFT-INDENCE AND

FLEADINGS DELIVERED LETTER TO TI{E JUDGE AT THE

DALEY CENTER

--. Í (-J

.4u

. i'.ü

::r . ()CÌ

2.30

¡..'!r -
'q..i
.b.&-,flËffi= Ìd¡l,, [*.

4,.'* " &-
16di-004318
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SHEFSKY & FROELICH LTD.
ã-dÈh.--ì -

..1¡ NOFl¡l MICHIOAH AVENUE

cHlc^Go. tLttNots 60ól r

TELEPHOT{E (31¡t 5274n
FACSII¡ILE (lt2l t27.t92l
E MAIL rflrderà.lrttlrr.con
FED tDt 362ó93.¡53

':¡ . f, (-l

ir,1 l

; -::ll

1r"t ¡"t#É

-IUNE !'i; -. iíi1] I

F.ÊGE I7

t 1¡'i-¡:lrlrl{l ._rDbl t:TITNFERENC;E t^JITH ErilIAN CRr:rWE êf.lD ._rÊt:t':: HÉìGERTy AT
9IDLEY ;1, AUSTIN RE: II'JDEF'ENDENT Cr:'Ul'l5EL IESUES;
DRAFT C:I:IRREEFl:¡NDENC:E TI] C:I-IURT F.E: INDEF'ENDENT
C:I:IUNSEL; DRâFT Ï95U85 IIEI"II:I

,-IUNI TH
FILE #
Y X tr ¿ !rt\¡v. ,ì

TERRAr ALAN li. gIt'lF'Sr:rl.l ìj, FAUL TUC:1,:.8ñ
()I.ã 1 :3 4 - (J(lÌ:)0 1 - E:LC:

1 4(l.E 7

i.i'i:l:::,'fJ(:i _r_iiJ l.ìT'iEI,lD MEETIi']G hIITH ErRIAli C:Rt:tþlE AÌ SIDr-EY rlí,

tuSTIN ì F:EVIEþt AND FiEVigE C:r:rRRESF'r:riiDEi,lt:Ei
C:rtrt{FEFlE¡jC;E |'^JIil-t ._tIN !^JILEi:rt¡ REGÊRDIÌ.JG gTATUË i;Ni)
3TñÊTEGY.

i: /'r:):i/'iJ(:) [:l_c: ñEVIEt^J Dr:rCUl"lENTS RELATIVE Tr:r Eil:rARD r:rF
DIF:ECTI:IRg' MEETIhIG; REVIEI.J FLEADINGS AND
Ai.JALYZE DI9C.IlVERY REI;¡UE5T5; DI9CI]VERY F.LAN':,I..
F.!-AIIJTIFFE AND RESFI:IN€E5 AND STRAÏEGY.

r 1,/0€,/'(){:) i:iLi: CüNFERENCE t^IITH Cr:lUl'lgEL; FiEVIEi.J Dr:rC:UMENTg;
C']URT ñFF.EARANCE EEFI:IRE .JUDGE KINNÊIRD.

i i.,'tJ¿5,/(rr-t .-lDW F'rlClNE CIII'IFERENCE t^,lITH STEVE CâRLSI:IN; FHÉNE
C¡]NFERENCE I^JITH PAUL TUCI-;ERi MULTIFLE PHÐNE
CI]NFERENCE5 WITH STEVE CARLSBN; REVIEI4 üUlNLAf.¡
ML1TICINi C¡]URT APFEARANCE I]N APF'I]INTMENT C'F
LITIGATION CÛUNÊEL; FREFARE âNSWER

:!/T:,c ,11}O F.55 ATTENTII-IN TT FLAII.ITIFFS' BUNTRÉCK AND GIDI,,¡ITZ'
EHERGENCY I"IüTIÛN RE C']NTRACT WITI{ PUELIC
RELATIONS FIRT',I; OFFTCE CONFERENCE WITH JDt^¡ F:E
5AME.

i i ./ ri7 / QQ JEF ORGANIZED FTLE

E; . É'çt

.5C)

1.FÜ
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L¡T OfFICES

SHEFSKY. & FROELTCH [..TD.

¡.¡ NORTH M¡CHIOAN AVENUE
cHtc^oo, rLuNols 60ó¡¡-

TELEPHONE (ll2) r¡?-.ün
FACS¡:\llLE (ll2) 5¡t.t92l
E MAIL !lltde!bcf;\Ylr*.con
FED tDr 3ó.2ó93.15!

.-IUDITH TERRâr ÁLAN I'rl. gIMF'5r-rN ì:(' FAUL ¡¡¡ç:l':.ER
FiLtr # (lIã134-ilt:¡(:!O1 -EILC
INV. # 14OF7

-Ëfui,
1ãÀ:

': i,/1:rT./i:)(J .IDI,,J C;I:INFERENCE WITH .-IIIC:I.I HA€iERTY RE: :IDLEY A.::TII:IFI;
REVtEt^J FAX FÉfrM ri8,C:i FHETNE C|:|NFERE|{C:E TJITH ilF:.
h:.F¡¡'1EPY ì F'HCINE çEINFIÊENçE WITH FRiIFEEEER
TUC:þ::EF:i FHr:rNE C:r:r¡IFEFENt:E',¡IITH llR. C:âRLsflN;
DRAFT 5.EY1$]I-INE T[¡ I:IÍIDEF; DRAFT C:IIRRESF,CINDEI..ICE

FE: REVIgITINE TÚ SAFiE; REVÍEl^J DfiAFT r:rEì'-lECTfEf'l=

Tn pIE{::CTVERY

,_IUNE i':-t I ii)(-):.

F.AGE T,.1

rj, .5t-r

-..t i

1 . ()(l

c, . 1(l

.4(:l

E. OO

i '.j. ,/ i.,ij-,'()i-i E¡LC. C:lltr¡¡a*t*CE tIITH C:LIENT r F . TUC:}':.Eñ I ñNE¡

C:,¡NFEREI'ICE tIITH D. Ê'fiTNERi C:I:TNFERENC:E t¡ITH
DILÉNECHNEIDER CTFFICIALS rqND CI:iNFEËEÎ'{CE t^JITri

sIDLEY âUSTINi ct:U-jFERENcE t.lITH CÛUNSEL; REVIEI.J

ÐftCUt4ENTg REG'åRDING ETFIATE6y âND F,Ér_IC:EDURE.

': j...'(:r:fi'()r:r ErxÌ.¡ cr-rNFEfi t^IITH '-lDt^l REGARDING MÉTr'lN T,-1 DI9tfI55

i J ,'{:iEr,i.:)(:) .-lEtF üRGANIZED CTTRRESFSNDENCE

1t /'(lÊ/'lJC) -lDW PHONE C']NFERENCE I.JITH STEVE CARLSûN; PREPARË
Ft]R MEETING AT OUII,¡LAN S' CRISHAfii FREPARE FI]R
MEETING HTTH ARTHUR ANDERSENi HEETÍNG âT ß&C;
PHETNE CONFERENCE tIITH STEVE CARLSONi FHCTNE

CONFERENCE b¡ITH DSC:TNR TUCI(ER; CISNFERENCE I^IITH
FRIAN ÇRrlHE RE: GREATER CHICAGß CHAI"IFER fiF
COMF{ERC.Ei PT'IONE CI]NFERENCE WITH CHRIS ROELINGí
MULTIPLE CONFERENCES PHCINE CONFERENCES WITH DR.
TUCP{ER

i11í)A/QQ FsS ATTENTION TO CORRESPÜNDENCE FROl',l FLAINTIFF',S
COUNSEL RE DRAFT ORDER| LIFFICE C']NFERENCE I.TTH
.I. WILSON RE STATUS ']F OUR DISCOVERY RESPISNSES.

' -''- -iiihËi*"''' i:: '
11iO?/OO BLC^$ONT.EfiENCES t¡rTH tlILLIAl| CONLON AND STEVE

'ênnusri¡ll coNFERENcE ttrrH PAUL TUcKER AND
CONFERENGE WÎTH COUNSEL¡ REVTEW DOCUI'1ENT6.

r*

-.*..

?

:lË' 'ì

16di-004320



fuwi
SHEFSKY & FROELTCH LTD.
LAT O'T¡CES

r¡¡ NORÎH M¡CHIGAN AVENUE
cH¡cAoo, tLLrNots {0ót I

TELEPHONE (3I2' 52?¿dþ
FACS¡MILE (3t2) 52t.592r

E MAlL rntdCrhcfr¡yhT.com
FED lDr tó.¡ó93.r53

._IUNE I:i¿ I ¿(l() 1

FAGE 1.i,

;:; ¡ I (-,;

'1{.r

L. (r-t

1 . :3()

1 . t1(J

.'70

1 .60

.-IUD] TH
FILE #
il.JV. #

TERRâI ALAN }'i. 5II'1F'5I:IN IJ. F'AUL TU|;þ:.ER
0ÍÍ134-()OC)Q1-E|LC:
14Çrl7

11../(Jf¡lr:r(:r ErXN REVIETJ EMERÉENCY i.lr:rTIr:r¡l AND ñE5F,r:rNgE ETRIEF
REGfIROING E'f LENSC:Fit'lEf DER C:r:ti.¡TñråCT

1 1.. i:}'::,JiJ(:i -IEIF UFFATiNË FLËADII..IË5 INDEX TRANSFEHRED
i:RRRE5F,r:rr.JÐENC:E IÞJTCt ErIi.tDERS

Í{l

L ! .t t.t:! .! !-)t.-t Ê{EVIEü TRAl,.lsi:RiFî i:rF Cr:iURT F,F:i:i(:EEÐi¡{r3g; DRÊl:ï
C:EIÉñE':FTINDENC:E TI:I ..II:IHN I'iE¡]¡JEDY; C:[INFERENC:E I^JITH
.-lÊlC;l.í HflGËfiTY; C¡:rNFEÊENC:Eg l¡ITil ETRIAN C:RErh¡E;
F'HCINE CI:INFEFENC:E hJITI.l STEVE C;ARLET.IN; FHI]NE
c:ETNFERENC:E hJrTH DR. TUü:¡,::ER; F,t-lr:rNE C,i:rt{pE¡g¡¡a=
TJITH mR, RATNÊRi REViEt^l AND ED]T DigCnVERY ÊtND
EDIT FIT-ITICIN

i1./.(i?/(:}i] F'gS ATTENTICIN TI:t VARII:IU3 LETTEÊS ËE SC:HEDULTN{ì
EI:IARD MEETING TO ELEC:T ELC.

i1./l0,/r:i(j BXN CCIIYIPILE DfSCCTVERY SERVED UPíIN INDIVIDUAL
DIRECTORS (1.OO); DFAFT DISCCIVERY (.70)

!.1/1O,'C}O ..!BF UF'DATEÐ PLEADTNGS INDEX FILED NEt4
Cl:TRRESPCINDENC:E

IL, LQ/OA ..IDb' PHONE CC'NFERENCE I^JITH JTHN I.:ENNEDY; CI]NFERENCE
I,JITH BRIAN CROWE i PHÛNE CONFERENCE WITH €TEVE
CARLSON; CTMPLETE EDITg TO DRAFT I:IRDERi
REVIEI.J/REVISE MOTION TCI DISIÍISS

11,/1Ù./OO .-IDI^¡ PHONE CONFERENCE I.TTH .-IXG; REVTEhJ I"IQTII:ìN ANÐ
EDIT SAI'IE

LL/LQ/AQ JJH VARTOUS CTNFERENCES WITH .IIM WILgf]N REGARDING
TNDEPENDENT LITIGATION COÌ.IIÍITTEE AND
CO].1FÛSITION OF SAÌ.IEi REVTEH CORRESPONDENCE
BETWEEN STDLEY & AUSTIN AND OUTNLAN & CRISHAM.

ü;r,,ffi;.n ,,,,++*ååi$#ffiiÆffi*îi -;¿
16di-004321



d:ã_ffiiffi*..

4¿l{ NOFTH MICHICAN AVENUE
cHtcAGo, tl.uNots 60óll

ÎELEPHONE (]r2t 52t-{m
FACSTM¡LE (!t2 I J27.t92t

E MAIL tntdathcft\ylrr.com
FED tDr 3ó.2ó93453

.-IUDITH
FILE #
INV. #

FSKY & FROELICH LTD.

TEñRA, ALpl\ [::.. SIMpSr:rN 
".:r, 

F,AUL TUC:I,::ER
(,!ã I 34 -Ch:¡rl0 1 - E|LC
14i)57

.-IUI.JE

F å(5E

.':tr .,t,t|;

¿r-,

i 1 r, 1 :::/ ir(:r E:LC: C:ITNFERENCE hJ I TH Cr:rUÌ{gEL ;
F.REPARE FNR HFETING HTTH

REVIET^l Di:ri.Ul',1ENT5 ïi:l
EII:IARD ATTI:tRNEY€.

Êi ¡i

': .i j'.

tLiL.,i/C'I:I .-IEIF I:IRGANIZTNG TERFA FILE

i i./ 1:J¡/ilC) .-lDlii C:arNFEñENC:E WITH ERIAN C:Rr:rt4Ê RE ¡ MFETII'.¡cj TUEgDâY
AT STDLEY iI' AUSTII,I; REVIEW FAX

il/14it::\'-t E|LC: |'IEETIt{É WITIt i,JILLIrlPl C:r:rNL[rNr 9TEVE C:ARLSC|[\¡ rlNB
5U5AN 5TI:INE âT SIDLEY Y. AUETIN; CI:INFERENCÊ ï^JITH
CEIUNSEL REGARDING STRATEGY AND F'RI]CIEDURE AND
tE¡Ep¡{tltNE C;ITNFERENC:E t^IITH SIDLEY i:i âUETIN.

I 1 ,/ 14./iJ(J E:LC. TELEFHÊINE C¡:INFERENC:E I.JITH ETEVE C:¡ìRLsLìN AND
TELEFHÊNE CI:INFERENC:E WITH hITLLIAFI CIII.¡LI:¡Ni
C:EINFERENC:E WITH CBUNSEL; REVIEhI DI:ICUMENTS
REGARDING INDEFENDENT LITIGATTI]N CUIIMITTEE.

tI/T4/QCI EXN ÉEVIEW I^IEEK'S CTMFILATION OF FLEADINGSI
FIEMCIRANDA AND ÛTHER F'IATERIALÊ

1 ,') ¿'r

1 1 i 14./OQ

tt/L4iaQ

.-IEF

JDT^J

UPDATED FLEADINGS INDEX

I r r_,r-,

.4(:i

¿,:¿(-,

1 .7û

MEET]NG AT SIDLEY & AUSTIN; C¡]NFERENçE L¡I TH
BRLqN (:RCrtJEi FHONE CONFERENCE TJITH STEVE
CARLSI-1N; DRAFT MEETING AGENDA; REVIEI.J ÛRDER

11,/14/OO -l-lH CTINFERENCE I¡ITH BRIAN CROt"lEr -lIM hlILgflNr EILL
CONLONT 9TEPHEN CARL9ON AND 9U9AN 9TBNE
REGARDING INDEFENDENT LITIGATI']N CT.iFIMITTEEi
CONFERENCE WITH JIH I"JILSON REGARDING STATUS AND
STRATEGY.

i; it:il

'å-,s** *#Ê,
f

lq;,-Èr:

t,
16di-004322



+*'
SHEFSKY & FROÐLTCH tr..TD.

I,I.I NORTH MICH¡CAN AVE}¡UE
cHICAGO. tLL¡NOIS ó0ól I

f ELEPHONE t¡r¡l ¡Z:¡OOri

FACSIMILE (312) 5t?.r92r
E lf AIL tlltd(Ìrhcft¡ylr*.co6
FED rDr ló.2ó91.¡53

.-IUDITH TERRAI ALAN I'.i. gIMF.SI:IN IT F'AUL TUC:i,I::ER
FiLE # tltE tha4-()()('J()1 -E:LC
INV. # 14(1.87

JUi\lE ¿'i/ I i(l(.) i

F.AGE T 1

iil1t'ì/()(:) ËLC: CTJNFERENC:E btlTH LEN SCHRAGERT ADVIgTIR Ttl
INDEFENDENT t_ITIGATIT:|Nr âND CTINFERENCE WITH
STEI.ÍE CÊRLEI:IN I:IF STDLEY ìJ, AUSTIN; CI]NFERENCE
t^IITH C:¡:ìUN3EL; RËVIãbl Dr:rCUllENTS REGâRDING
STRATEGY FI]R EI-IARD t:IF DIRECTI]Rs MEETING.

1ill5i(:!(:ì ._rDhl c:!:rt\tFEËENcE t"tITH ErF:rAN CRr:r[.JE; MEETINË hjITH
PRI-]FES5I]R SCHRâGER; F'HI]I¡¡E CI]NFERENCE I^IITH SFITAN
CRrltJE RE: l"lEETItlG AND NEW9FTâPER ARTICLES; FHt:tl'JE
C:IJ-NFERENCE t,ITH 9TEVE CARLgt:rN AND .-lâClj; HâGERTY t
DRAFT I:IUTLINE FI]R CI]NDUCT I:IF MEETING;
C:I:INFERENCE WITH .-IAC}{: HAGERTY

L{r-offlcf,s

IL/In/OCr .-l-lH CTINFERENCE NITH BFiIAN C:RLIWEr .JIM hlILgDN AND
CI]UNSEL FÚR INDEPENDET.IT LITIGATITN COMMITTEE
REGARDING gCHEDULING AND NI]TICE TÚ EOARD ÜF
DIRECTCIRS; REVIEId AND REVISE DRAFT NOTICEi
TELEPHONE CI:INFERENCE hJTTH JIM HTLgÚN AND
STEFHEN CARLSTN REGâRDTNG NL1TICEI CIUTLINE AND
REgI]LUTIf3N9.

1i./1d:'i OO FLC TELEPHÊNE CCTNFERENCE WITH I^JILLIâM C:ÚNLON AND
SEARCH Ft]R FTTENTIAL CCIMHITTEE ME¡'IEER;
C']NFERENCE I"¡ITH CÛUNSEL REGARDING SFECIAL
C¡]UNSEL AND REVIEW TRANSCRIFT

LL.,L¿./AA JBF FILED NEW DI]CUMENTË

TL/TIi/IJO JD["J REVTEH/REVISE OUTLINEi CÊINFERENCE I^IITH JACK
HACERTYi PHONE CONFERENCE I.JITH PRI]FESSOR
gCHRAGERT PHONE CONFERENCE I^IITH STEVE CARLSCII.I|
CONFERENCE T.¡ITH BRIAN CROI^JE; PHONE CÛNFERENCE
wrTH ìgTgvE CARLSONi STRATEGTZE

. , i:_. 1:: _

'I Erl

I Fiir

.70

E. 10

.:&
,ÍàÌH

*.. ,å,,.;*u - ''
r: .í$s;, ffi.$l#'

16di-004323
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SHEFSKY & FROELICH LTD.
1.'¡ NORII{ MICHIOAN 

^VENUEcHtc^oo. tLLtNots ó(btr

TELEPHONE (!I2) J27.{xþ
FACSIM¡LE (31¡t 52t.5921

E llAIL rÍltdcthcftlyl&coß
FED rDt 36.2ó93.153

._IUDITH TERRâ' ALAN t';. 9IMF,StlrN ir, F'É1UL ïUC.l::Eñ
FrLE # O¿81.34-C)O001 -ErLC:
INV. # l4(tF7

ia ."{*
'"ftF

ll lÀlÉ :,:J - i i'i;'r i
'-'grtL È.r t

PA6E T:î

;i. i(:i1LilTl',1)() .-lDt^J REVTEbJ/REVIEE |:TUTLINE; C:r-lNFEREl.lCE i^¡ITH .-lAcl,i
HAGERTY; CI:INFERENCE t.IITH EIRIAN C:RI:I[.IE; DRâFT
C:IIRRESF'IINDENC:E; PHEINE çONFERENCE INTTH f'lR.
SC:HRAGER; REVIEÌ^l C:CrtlMUNIr;rUE; EDIT 5At'lE

11rii(:i.if)iJ E:LC: C:I:ìNFEREIIICE t¡ITH CETUNgELi ÊEVIE{^J Di-rl:Ut'iÉl'JTg
REGARDING Bi:IARD I:IF DIñET:TI:¡R-q, IIEETING I

TEC:HNI6tUE5 f:IF F'LAINTIFFE' ATTI:IF:ITIEVS âhID 5TåTUs
UF'DATE.

11,/3i:¡/'0(:) .-rDl^l FHIINE C:üNFEREÌ.IC:E |'JITH STEVE CARL9':IFJ; FHt:ltlE
Çi:INFERENCE I.JITH PREIFES€CIR ãCHRAGER; DRAFT
LETTER TO MR. I]UINLAN; FHI:INE çI.]NFEFENCE I.IITH
ÉTEVE CAFLSEN; CNNFERET'JCE I'JITH .-IACI.{ HAGERTY

17/!í:,iQC\ ,.I,.iI1 VARICIUS CßNFERENCES I^IITH .-IiM I^IIL9¡1N REGARDING
STÊTUS AND STRATEGY; REVIEW AND REVI€E DRAFT
RESTLUTTONS¡ REVIEI.J AND REVISE MEETING Í]UTLINE;
REVIEI"I GORRESPONDENCE FRCIM CTPPCIEING CÚUNSEL AND
CCIUNSEL FOR THE FEUNDATI'3N; REVIEW AND REVTgE
RESFONSES TO SAIIE.

Li /î.L.'ÚO ..IBF UPDATING CÛRRESPONDENCE FCILDER

LL/iL/QQ .-IDW FHCTNE CONFERENCE WITH STEVE CARLSNN; REVIEI^I
JC]HN I.{ENNEDY RESPONSE ¡ DRAFT REPLY í GCINFERENCE
TJITH -lJH; FURTHER PHONE CONFERENCE I¡ITH HR.
ÇâRLSON RE¡ KENNEDY LETTER

LI/?,1/OO .J.IH VARIOUS CONFERENCES WITH .IIM WILSDN REGARDING
STATUS AND STRATEGYi FURTHER REVTEI,J AND
REVI SI0NS "ÍG:,IIEETING OUTLINE.

,.....{k#'#ffi.çi:;ìii.''

11/?T/OO PSS OFFTCE-rcONFERENCE I.IITH J. I.IILSON RE STATUS OF
ÉUR CLIENT ' S PRODUCTION OF DOCUI1ENT6 AND RE
COORDINATING TRANSFER OF DOCUT.IENTg.

r: ,'ì

.:: ¡ I t-,

'; ':,,41

. i(l

8.1(j

I . ¿(-'

,3(l

fu;*ä*r*,:ffi +*.'*
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SHEFSKY & FROELICH [.TÐ.
Lrr offtcE!

1¡.. NORTH MICH¡GAi- AVENUE
cHtc^co. tLLrNors 6óót ¡_

TELEPHONE (3¡2) J27-.00O

FACStMtLE (!r2t 527.592t

E IfAIL rfltdCrhcfrlylr*.con
FED tDt Jó.tó93¡51

..IUDI TH
F'IF!r ILE- )+

Itlv. #

TERRA T ALAN li . S f ff F SrlrN rj, F AUL TUC:['::ER
{:¡¿5 1 r:r4 - (l(J0() I - EtLC
1 4057

._lUl.lE !'i, ' I(:)(j i

FAGË. :::i

I :'r\

,4. t,f\

.7{J

1 .4i:r

t.10

.:t .l(l

. r30

:{.:Jo

it,/¿':,/(l(:) BLC: C:rlrNFEREI'JC:E t^JITH CTITUNEEL; REVIEW Dr:rC:Uf'tENTS
REGARDII.JG ETRATEGY AND FRI]CEDURE; TELEF'HEINE
CALL TI:I FAUL TUCH:ER.

', I.':.i it:\r'l

i L,'i,a ,r (:rr:l

ËIX N

lnt.¡

REVTE[.J I:IF FJEC:ENT PLEADINGg AND C:I:IRRESF'I:INDENC:ã

F:Eì./IEi.J/REVISE LETTER TI:i IfË. þ::ENNEDY; CI:INFEREI,JCE
HfTH ETRIAN C:Rr:rt^¡E AND .-lllCt,l HAGERTYi REVIETJ TERRâ
MEMÈI; F.H']NE CI:INFERENC:E hJITH STEVE '::ARL5I:IN (X::I);
F.HI]I.JE C:I]II.IFEF.ENCE I.IITH FRI:IFEgSI:IR gC:HRAGER;
REVIEI^J F'HI]F'I:IsED DISCt]VERY RESF'I]NSE

\L/!?/ttt7 .-|.-lH CüNFERENC:E I^JITH BRIAN CRtlhJE AND .JIM hJILSÉN
REGARDING STATUS AND STRATEGY.

tL/?=t/11Ð

r 1,/'¡7.i öO

ÉEVIEI^J CI:IRRESF'fiNDENCE AND I"IEMI] FR|:IFI 5. CARLSIIN

CI]URT AF'FEARANCE i DRAFT CI]ÊFESP'INDENCE T'] ALL
C']UNSELi FHI:INE CONFERENCE I.¡ITH STEVE CARLSONi
REVIEbJ DRAFT RESI]LUTIONSi PHONE CI]NFERENCE WITH
CARLSEN; FHNNE CRNFERENCE HTTH PAUL TUCKER

1I/T7/ÕQ .J-IH FURTHER REVIEW AND ÉEVTSIT]NS TCI I'IEETING
I]UTLINEi VARITTUS CONFERENCES WITH ,JIM T.JILSTIN
REGARDING SAHE; REVIEI,J CÐRRESFÛNDENCE FROI',I
TFF':ISING CBUNSEL; FURTHER REVIEI^' I:IF DRAFT
RESI]LUTIÛN5.

11i irSi üo JBF

11/t.q/oÖ JDt"¡

ÐRGANIZING FILE

.-lDt^J

'JDtJ

REVIETÉI AND REVISE RESTLUTIONS¡ FHONE CCINFERENGE
WITH STEVE CARLSONí REVIET^fúFERKINS LETTERi
C0NFERENCE [.¡ITH JACK HâqERîy PHONE CONFERENCE
hJITH DR. TUCKER ':i

ik#*åiffii"d
16di-004325
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SHEF''SKY & FROELICH IJTD.

I¡.I NORlH MICHICÁN AVENUË
cH¡cAGO. ILL¡NOIS ó06r1

!Il-.:tit-rlt ._tDt^l RE\¿IEt^¡/ÉEVI5E r:TUTLINE Fr:lR I'tEETI¡lG ì C:r:TNFERENC:E
hIITH I4R. C:ARL5I-JN; PHI:INE CI:INFERENCE I{TTH ÌI5.
5TI:INE; REVIEH F'LEADINGS

L\/!'.i'i()t.) .-l.-iH vARIr:ru5 CTINFERENC:E5 l^JITH -lIH t^JILst:rN REGARDINCi
5TATU3 AND STFAÏEGY

L1,/:1ç,/I){) T-ILC CDNFERENCE WITH CI]UNsEL F:EGARDING EII:IARD I:IF

DIRECTT]R5 HEETTNG.

1.1/.3(}/OO JDhI MULTIFLE PHONE C']NFERENCES WITH DR. TUCI{ER;
FI.{I]NE CI]NFERENCE I.JITH gENATRR 5II'1F5I]N i FHüNE
CI]NFERENCE [^TTH SUSAN 5T']NE i

LT/:IOiOO .-I..IH VARII]UE CÊNFERENCES WITH JII'I I^IIL5i:'N REGARDIIIG
EOARD MEETING.

iT./{:)1,/OO BLC CI]NFERENCE I.IITH COUNSEL REGARDING STATUS AND
. STRATEGYi REVTEh¡ DRCUMENTE RELATIVE THERETI:I;

REVTEH CORRESPONDENCE

1'¿,/O 1./CIO JDt^l REVIEW TAFES ÛF BTARD HEETINGi FI{I¡NE CONFERENCE
WITH Ì'1R. CARLSONT CONFERENCE I.IITH CLIENTi
CONFERENCE I.IIT}I,IYIR. RATNERi PHONE CTNFERENCE
WITH Î'IR. SCHRAGER

r*¡,3þ,-d,$fi.

',*

TELEPHONE (lt¡) 517.1{ÍX'

FACStMILE {!12} 527-5921

E M^lL r0tderh.frlyhr.con
FED rD, 3ó.2ó9!,153

.-IUDITH TERRAI âLAN I... EIMF,Ê¡:IN I:I, F'AUL TUi:I':.ER
FILE # {}IF1:14-{:)(l(lÖ1-ELC
INV. # t4()t-r7

.-¡UNE t'i¡ ; Iri() I

F'Aí3E i4

i1,/::3./(]O ,.I.-IH VARTI-JUg CI:INFERENCES I^IITH .JI|.4 WILSi:II,I RE.SARDING
ETATUg AND STRATEGYi FURTHER REVISII:,Ns TI-I
I4EETING I UTLIÑE.

!T/-'?./IJL¡ EILC: CI:INFERENCE I^.IITH CI:IUNSEL REGARDING ETRATEGY ÊI']D
F.F:I:IGRE55 REGARDING E:I:I6*O I:IF DIREC:TI:IR3 þlEETTNG.

i 1 ¡,::¡¡'(Jr:i _i[ìF UF,DflTIf'JG CI:TRREEPT:TNDENC:E EINDER . .j {_l

f . i:rii

. ;i{l

t. lt-,

?,.40

.EU

i.(lo

lT .Jr-t

::t (:r

ir'
C;, ' i¡':: '
*.4{'

,#fi{Þ ,

T- '.-:'

.- j', I * .t :-y¡;.
*r\ .#i# #,r*m#.
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íi¡ËIin,

.-lUl.¡E :'i, : :rl(-¡ I

F,ÊGÊ TF

;%
RÈA4L{r ofTtcEs

SHEFSKY & FRO
¡{¿ NORTH MICHICAN AVE¡iUE
cHtc^co. tLLtNots 60óu

TELEPHONE (l12' 5274m
FACS¡MILE (lr2) t27'592t
E UAIL rntderhclttylrr.coE
FED tDt 36.2ó9!¿53

-IUDITH
FI¡ F

rNV. #

TERRAI ALAN I.ï. 5INF.5I:IN ì]. F'AUL TUCI':ER
(:rIE 1 94 - ()r){l(l 1 -ELC
14()Ei7

ii.i rJi,/IJIJ ,-I.-IH C:I:INFERENCE i.JITH .-IIH WIL'5I]N REGARDING STATUS ÉI.JD
STRATEGY; TELFFHtlt.tE CTINFERENCE WITH S. çA¡¡irtrN
R5G¡qRDING INDEFENDENT LITIGATI']N C:I:IMI'ITTTEE
I'lEETING

:.:,/''1.:i 'i-¡(i E:LC: Ci:TNFEREFIC:E hlf TH C|IUNãELi ããVIEW D;lri:gy1g¡¡¡t
AEGAF{ÐING 5F'Ei:IAL LITiGATII:ìN C;I:IIì1I'IIÏTEE ; RãVIËI^J
DI:ICIJIIENTS RE(-jARDING STRATEGY AND FFiI:IC:EÐURE.

IJ,/f:i::I../(](:} ,-IDT.J REVIEW HEMÊ5 RE: STAY I:IF PRÊICEEDII,IG9; LEGêL
RESEARCH RE : SAFIE ; F ÊrlrJrIDE SAME Ti:r lYlR . CAFLST:rt'l ;
PH¡fNE CTINFERENCE TJITH tfR. CARLEIIN RE: 5TRÊTE\ìY;
FHI NE CÐNFERENCE I.JITH MË. 5TI]FJE; FIEVIEI^J
IIE95AGEE RE : BIIAFD MEETING ; REVIEII.,FEVISE
IYItfTII:IN TÛ STAYî CI]NFERENCE I.JTTH ERIAN CRI]I.JE Ë:E:
STATUE AI.JD SPECIAL LITIGATI']N C¡]III'ÍITTEE

1Ii{)E/'O(] EILC CONFERENCE WITH CÐUNEELi REVTEW DLIC:UIIENTS
REGARDING STRATEGY AND FRÍ]CEDURE.

Ti/Oâ/þCI -IEF UFDATED PLEADINGS INDEX

1'Z./C'ã/QQ -IDW FHTNE CONFERENCE. WITH MR. CARLSONi PHüNE
CTNFERENCE-t.lTTHÌDON RATNERi PHONE CONFERENCE
[^TTH JUDITH TERRA¡ PHTNE CONFERENCE hJTTH PAUL
TUCI(ERi REVIET^I/REVTSE NEI^JEST VERSICIN OF MOTION
TI] STAYi FURTHER PHONE CONFERENCES WITH CLIENTS

':, ':) t l

Lli.t t'-¡4,t t7t:t .-lE:F r:TRGANIZED CÐRRE9FTINDENCE
PLEADING'5 INDEX

FT-ILDEF AND UF'DATED . -1tr

i¡,/C}4i {](:) ..IDI.J DRAFT CÛRREEP']NDENCE TI:I MR. CARLSI]INI I"IR.
âND l'19.. 9TONEi REVIETÚ B¡IARD TAFE9

RATNER 4. 1O

LZir;,4iQI.¡ -I..iH ÉEVIEI.¡ AND REVTSE MTTIüN TT DI5MI35; CI]NFERENCE :I.Ë(I
I^JITH JIM I^TLSON REGARDING sAHE.

FO

¡ ..1Lt

3. 1(r

tl..:.1. ..

#Ëffi", *ù!si6,'-::' \ì,. '"ri,&':,.,#*¡. ." .i; . iry. '¡¡;;
16di-004327



r;€¡: d..i,FÉr-i:É¡..

SHEFSKY & FROELICH TJTD.

..!I NORÎH MICHICAN AVENUI
cHICACO. ILLtNOtS 606r r

TELEPHONE (¡ ¡2 | !27-1{X¡0

FACS¡M¡LE (rr 2) 127.!92r
E MA¡L tntderhGlt¡yl¡r.con
FËD tDr Jó.2693¡53

e iå.;
Lr? O¡TtCEg

:Ë*"'

1..'-t. :.'lll;l

I¿,

s

.-IUDITH
FILE rr
INV. #

TERRAr ALAN l':.. 5IMF9r:rN r:r, F'AUL TUC:l;:,ER
(r3.5 1 ;14 - (:)OC,O I - EILC:

L4Oî'7

NRGANIZING FTLE

.-tt_tNE

F'H(:I.

1i/I]$..2f-Ir) .-I.-IH FURTHER REVISII:INS TI:I MEMI:IRANDUM IN SUFF'I:IRÏ
I-¿,1'?. 1 l',lcrTIr:rN Ttr DISlfI9gi C:(t¡pggENCE l,^IITH
(..JILsI:IN REGARDING STATUS AND gTRATËGY.

.-t r l,l
L .':!i.i

4.1r:i

i . ¿lr-,

I ':ñ

ir. f (-)

1.1()

L ,i,t \-H:. / t-,1-, E:LC C:|:TNFERENC:E t^iiTH Cr:rUt{gËL; REVIET^l Dr:rC:UI'IENT5 ir:l
F'FÊF'íìRE FirR HEriRIi.lG EiEFnRE .-lUÐíiE i'::if{i{AfRDí
.;:I:IURT Ai-,F,EARANC:E BEFI:IRE -IUÐGE I.:.INI.JÊIñÐ; RÊVIEi/.J
DCIC:UI'1ENTg AND C[INFERENC:E I"IITH C:I:IUI.]5EL
F t:rgT -HEARING .

i¿..,'i:,È',i(j0 .-iDl.J REVIEW FAXED Pll:rTIl:lN TEI C:r:iNTINUE 9ïtrY; FHCINE
c(TNFERENC:E HITH r;tuINLAFI'g r:rFFiC:E i CÍIURT
AFF'EARÊNC:E

iilr)Ê,¿/0(:r ._|._il-l FURTHER REVISIETN3 T¡:l Mr:rTJLlFl Tr-r DfSilfggi
C I¡¡66¡E*C:E I^JITH .IIM I^JIL5[IN REGARDIT'iË gTATU5.

i.¿/QTlQCÌ EXN ÊEVIEW EMERGENCY TREI AND RELATED i'IATERIALS¡
LEGÉIL RESEARCH PER JACK HAGERTYï REvIEfr:rNS ID
tlcTlflN T0 DISmISS (EItfPSr:rN ) .

. Ã ,,*- ,À^L¿/r)( /t-r_t

ì ¿-l r,-, I / t_rt-,

-IEF

.-lDt^l C:ETNFERENCE WITH PAT SPRATT RE: TR¡:r I'IETIÉN ¡

CBNFERENCE I¡ITH BRIAN ÇRr-tWE RE: STRâTEGY¡
CONFERENCE CALLi REVIEW TRC1 MI:ITIIIN; PHCINE
CCTNFERENCE I.¡ITH STEVE CARLSI]N

L.Î,iQ7/QQ FSE REVIEW PLAINTIFF.S EMERGENCY I'ICIT.T']N RE
APPOTNTHENT OF REGETVER AND TEI I:IVERRTDE
DECISIONS OF INDEPENDENT LITIGATILIN GTHMITTEE;
RESEARCH-RE INDEMNIFICATTCIN OF DIRECTORS AS TO
ATTORNEYB., FEES.-'$

";..,-í., ' -- .. '...il

-Ìr." '
'tñ.-l:

16di-004328



,&

SH OELICH [.TD.
¡t¡¡ NoRIH t¡rcH¡oAt{
cHtc^co, rl.uNort {ñ¡t
ÎELEPHONE(tl¡t 5t?#-
FACStMtLE (tt¡l t¡?.!ltt
E MAIL rnrdOrh€frlyl¡r.coú
FED tD. !62ó9t.!3

.-IUDITH TERRAI ALAN I{. gIMF'5I-IN .,i PAUL TUC:I;ER
FILE # (1I81;f,14-O()O(J1 -E|LC
Ir.lv . # 14(lE7

-IUNE 3'i¡ r Ir)(.r l

F.AGE Ëî

:..:,'1:!;J/()(J ELC REVfEhJ D'lCUl'lENTg AND CAÊE LAhJ REGAFIÐING 5.L.f:.
AND REVIEW DCIC:UI,IENT5; C:I:INFERENCE hIITH CI:IUNSEL
Fr:lR FENDING HEARING Êt{D CTINFERENCE l^IITH WfLLIAtI
CüI.{LCIN; C':II.JFERENCE WITH CI]IUNSEL.

i . .5t)

i:,/(.}::I.1(J() .-IEIF UFDATTNG FLEADINGS INDEX

L!,/ t:it:t / fi()

'1 .lfr

8.1(r

1 . ûf-r

e.E(¡

.40

æ*ffi#
* .'-;rilffF'

'lBt^¡

T'Z/LTIOO BXN RESEARCH FOR JTH WILSON REGARDING
OF FEES AND EXPENSESi CÍ]NFER T.JITH
RE€ARDIN€ SAIIE

-ff-:Í4':¡1 'Ë" 
Îi¡

T?/TIIOO JBF ORGANTZXNG FTLE

F'HIINE CI]NFERENCES WTTH STEVE CARLS¡:IN; REVIEhJ
TAFES; DR¡CFT C:I:IRREEPI:INDENCE; LEGAL RESEARCH;
EEGIN DRAFT LlF RESPL]NSE Tt] EI'IERGENCY I'ÍOTIL]N Ft:tR
RECEIVERT ETcì. i PHTINE CI:TNFERENCES [^,¡ITH CLIENTS;
CÚNFERENCE bJITH FâT SF.RATT; FEVIE'FJ ERIEFE Rã:
âDVANCEg

!.¿./AE/O|) F5S DISTILL FACTUAL ALLEGATIONS AGAINST OUR CLIENTS
FR|]M E']TH C']IIFLAINT6 IN FREFARATIÊN FTR
DRAFTING AN âRGUI'IENT; ']FFICE CÚNFERENCE hIITH J.
h¡TLgON RE 9AME| EEGIN DRAFT OF SAME.

1?/LA/QO JDW PHONE CONFERENCES T.IITH CLIENTSi PHT]NE
CTNFERENCE WITH MR. MICHAELI; REDRAFT
DOCUÞ1ENTS i REVIEI.J gTATUTES AND BY-LAWS; PHCINE
CTNFERENCE I^JITH MR. CARLgtNi PHTf,NE CTNFERENCE
WITI{ CLIENTS

,.!i!1./OO ELC CONFERENCE WITH CTUNSEL;.REVIEW DOC:UFIENTS AND
MODIFY PLEADINGS TÛ EE SUBFIITTED TO PREFâRE FI:IR
HEARING BEFTRE JUDGE KINNAIRD.

ADVANCEMENT
JTH hJTLSCIN

j? a

16di-004329



Lrr 0Fflcts

SHEFSKY & FROELICH UTD.
I'¡ NORÎH MICHIGAN AVENUE
cHtcAGo. lLLlNols 60úl r -

TELEPHONE (3r2t 5:7.¡{m
F^CSIMtLE (312) J27.5921

E MAIL ifltd(.rhclr\Ih$.com
FED ¡Dt 3ó.2ó93{53

.-IUDITH TERRAT ALAN tr:. gIl'4F5r:rN r:r' FAUL TUC:t':.ER

FILE # (lIE1:f4-()(l(l(:) 1 -EILC
INV . # 14()Er7

.-lUi"iE l'it : ir-tt.i 1

F,AGE 3IJ

r:r . E(_)L!i LI/II(i .-IDhJ F'HI:INE C:I:INFEREI.ICE I^JITH .-IUDITH TERRå; DRÉIFT
REgF'I:IN5E TI:t TRÍ:Ii PHÉNE CI-JNFERENCE WITH STEVE
CARLSI:IN; ADDITII:IN'qL -f!:II.IFERENCES RE: EDITg TI]
I:IUR RE5F.I:II'JgE TI:I THE TRI--I; I4ULTTF'LE REVISTI]NE Tt-J
.,3Alr1E.

1:,r1 ! ,/rlat F55 DRAFT FAC:T SECTII:IÞ.I I:IF I:IUFI RESF'I]N€E TI]I
F.LAII..ITIFF3. EI"IERGEI.'IC:Y Mt:ITII:IhI FI:IR AF.F.I:III.JÏI1ENT I:IF

RECEIVER AND FEIR ETÊY; REVTSE AND EDIT SAME;
REVIEI^I CI:II,IF'LETED RESFI:II.JEE AND EDIT/C:I]I'IMENT':IN
5ftME.

i!/T!/ÖC} ELC REVIEI.J DEIC:UNEi.IT5 AND T:I:II{FERENCE WTTH C|:IUNSEi- T':I
FREFARE FI]R HEARII{G EEFI:IRE .JUDGE II.INNATRDi
REVIET^J CASE LIìLJ.

1i.,/lLl()C! EXN REVIEW EIDLEY ì:r, AUgTII\¡'5 llEPlüRANDUI'l IN
I]PPügITIDN ERIEF

L'¿/LZ/QO JEF UFDâTED PLEADINGS INDEXT TfRGANIZING FILE.

i¡./1T,/OO JDN C']NFERENCE I^JITH ERIAN CÊCIhJEi CONFERENCE I"JITH
PAT SFRATT; DRAFT CÐRRESFI]NDENCE; CTNFERENCE
WTTH JACK HAGERTY; DRAFT CORRESPONDENCE RE
DILENSCHNEIDER GRÛUF; FHI3NE CONFERENCES h¡TTH
MR. CAFLSÐN; FHTNE CONFERENCE WITH CLTENTSi
FHTNE CONFERENGE WITH T'lR. KENNEDYi REVIEW
TRANSCRIPTS OF B']ARD MEETING LL/3O/OOi
CONFERENCE I"JITH BRIAN CRTI,.IE

I'¿/T?/OO PSg REVIEI.I SIDLEY 8. AUSTIN'S RESPONSE TO BUNTROCK'S
AND-,GID$IITZ'S ,I'ITTIÐN FOR TRO REGARDING CONFLICT
offi4gËV+Rn¡o AUsrrN AND RE pAyMENr oF LEGAL
FEES Añ¡D TERRA FOUNDATION'S IÍOTTON TO STRTKE
PROFESSOR BREEN'S AFFIDAVIT.

1 Êi¡r

Efi

1.ÉCl

5ö

:.3..
'últc+#,','

16di-004330



{ffi." *-, ffii.*,-;;
lJfomCE¡ -'+'; .l

SHEFSKY & FROELICH LTD.
4.t¡ NORlll MICHICAN AVENUE
cHtc^oo. ¡LL¡Nots 60úl I

ffiffi.'

TELEPHONE (t¡¡) S2?-¡{lo0

FACStMtLE (3r2r r27-t92t
E MÂlL rnrdCrhcl¡¡tlrr.con
FEÞ fD. ló.2ó93¡53

.-IUDITH
FILE #
INV. #

TERRAI ALAN I':.. EIMF.gI:IN l:i F'AUL TUC:I,:.ER ..IUI',¡E
r)IE L ;J4 -()(l(lQ 1 - ÊLC
14(tã7 F,AGE

{'¡¿ s J(.)(-ì I

i'"t

1-./1.i/{:}(:} T3D FILE EMERGENCY I'IÈITII:IN T[I AF'F'I:IJNT RECEIVERI FI:IR
ÏEMFI:IRARY RESTRAINING I:IRDERI AND I:IF.JEC:TII]N TEI
HI:ITII:IN FI]R lTâY h'ITH THE C:LERT': I:IF THE CIRC:UIT
cr:tuRT.

jl,it¡./öi:i IËD DELIVER Cr:rURTEgy Cr:rFrE5 Tr:r ._tuÐGE t,.:1f,$.tfiTRÐ,8
-.1 l^À¡fr--.^' ñHrtij¡En:,

. ¿'1:)

.:i_¡

.:r ,:r,.-.

Eìr)

i. ç¡(l

t .',"c)

4. PO

:. I /' t ::i /'(l(:t

L i- / L .=t t'Cil-,

I:IRGA¡]IZED F ILE

F:EVIEI^I REF,LY; F.HI-JNE CI: IFERENC:E I.JTTH NR.
I.::EIIJNEÐY; CI:INFERENCE hITTH .-IAC}.:: HAGERTYI PAT
SPRATT AND ERIAN CRC,I,JE; DRAFT I:ILITLTNE FüR I]RIIL
ÊRGU¡'IENT; FHI:IT'JE C|]IIFERENCE I.IITH STEVE T*ARLSI:INi
FHI]NE CI]NFERENCE I^JITh' I'1R. RATÌ{ER; C.¡]NFERENCE
I.JITH EIRIAN CRII¡E

ig/1:3,/Ö(] F'Sg REVIEI^J FLAINTIFF9' REF,LY IN SUF,PI]RT LlF
EIÍERGENCY MITION REGARDING ILCr ATTI:IRNEYS FEESr
AND DTLENSCHEIDER CBNTRACTi OFFICE CCINFERENCE
t^llTl{ J. t.JILStrN RE SAI'48; CTFFICE CûNFERENCE I^JITH
.-I. I^JILEÐN RE FREPARATION ÚF FRECISE ÐF
ALLEGATIONS MISMANAGEMENT EY INDIVIDUAL
DIRECTTIR DEFENDANTS.

L7/ T+/OO BLC PREFARE Ff]R HEARING BEFORE ..IUDGE I'{INNAIRD
FREFARE CIUTLINE AND REVIEI^J CASE LAI'Ii HEARING
EEFI]RE .JUDGE KINNAIRD.

!7/ L4/OO JBF COPYING CTIIPLAINTS

L¿/L4/QO JDW PHONE CONFERENCE h'ITH MR. CONLON¡ TONFERENCE
wrTH BRIAN.CRqhF-i PHONE CONFERENCE r.JrTH CLTENTi
PI{ONE CONFERENCE; WÎTH, MR. CARLSONi FREPARE FOR
AND ATTEND COURT FIEARING| CONFERENCE WITH BRIAN
CROI^¡E i PHÊNE CONFERENCE WITH JUDTTH TERRA

,.IE¡F

_iÞH

-ta:. .! -i ,,i# *+**þ+;. 16di-004331



ìSlffis*, "*=-+"

.-IUDITH TERRAT ALAN l-i. SIMFgt:tN ti
FiLE # iliEil:14-(lç)c)()1 -EL(:
INV . # 14(187

i:I,/14,/Q(I F'55 I:IFFICE CI:INFERENCE WITH E. CREII'IEI
.-I. HAGERTY F:E. TüDAY'5 HEARING I]N

¡.1i:rT JErNg .

L{r OmCg:!

1.I{ NORTH MICHICAN AVENUE

cHtcA60. ILL¡NOIS 60ól I

TELEPHONE (312) 527¡m
FACSTMILE (312) J2?.t92¡

E ÀtAIL tnldo!hGltltl¡t..on
FED rD. 3ó.2ó93.153

._lEtF

_t _!H

SHEF'SKY & FROELTCH TjTD.

-"" ì**F¡;

F AUL TUC:[.::ER ,-IUNE [.'--' r i(](:¡ :.

F,AGE :3O

-1. t"JIL5ËNr AND
EI',lERGENCY

': ar

.7r:r

i . (ji:i

C:I:IF,YING FLEADII..¡G€ I]RGÊNIZING FILE

REGARDING EMFLTYFIENT ISSUEì
HAGERTY AND ÉRIAN CRI]WE

. a.,,-

REVIEW DR. TUCKER
' 
-]-

Ë
,.f

AX 1 COI{FËRENCE I.IITH BRIAN
CRÐWE i CONFERENCE I^IITH JACK HAGERTY i PF{ONE

CÈNFERENCE I^IITH CLIENT| REVIEW I'IOTIONS IN
FREFARATIL1N FOR HEARING.

RE\.TTEI"I EI.IEFiGENC:Y I,II:ITII:IN ; DRAFT FiEgF.I:II{SE TI:I Ti:';I:I;

\¡ARII:IIJ9 C:I:INFERENCES WITH ..IIM hJILSI:IFJ REGARDII{G
5Al'lE.

I:i,/15/'(){:) P55 REVIE14 EI:ITH C:I:II'IPLAINTg AND HIGHLIGT1T
ÊLLEGATII]NS REGâRDING I"IIËHANAGEMENT I]F TERFA

FI]IUNDATII:IN I]R HU€EUM; MET'II] TI-J .-I. I'I]LgI]N RE

sAi'18.

7 i t'ã"rúQ E:LC REVIEI^] DüCUHENTS AND CÛNFERENCE I^JITH CI]UN5EL i
TELEPHBNECALLToPAULTUC}íERREGARDInIGISSUES
It*tVnLVEDINCLAIMSoFWA9TEANDMISMANAGEMENT.

!2./I,?/OQ ELC REVIEW DOGUHENTS FLAN AND STRâTEGY FOR PENDTNG

Mt]TII]Ng.

1Ël 1'rloo JEF

L?/?O/OCt ATg

ORGANIZED FILE

MEET WITH CLIENT
CI:INFER WITH JACK
REGARDING SAI'IE

L-¿/ZQ/OO BLC GONFERENCE WITH PAUL TUCI{ER REGAFEING
LITIGATION ISSUESi REVIEI.¡ DOCUMENTS AND

C']NFERENCEHTTHC0UNSELiREVIEI.JDtcUIfENTS
REGARDING .STRATEGV AND PROCEDURE.

I l./ 15,/(:)(:t

i J. ¿' I 5.'r-¡i-)

rel3o/oo JDl^,

L .00

4. 10

'?0

-10

g.:ro

,i'{

16di-004332
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Ltrofnd-
åt'.:¡ #ffi

SHEFSKY & FROELICH I.:TD.

...4 NORIH MICHIOAN AVE¡iUE
cHlc^oo. ILL¡Nols óoól t

. ¡*;*t

TELEPHONE (3I2) J27{@
FACSTM¡LE (!r2) 52?.5921

E MAIL tlltd(lrhclslylrr.com
FED rDt 3G2ó93453

-IUDITH TERRAT ALAN l,l. 5ft'lF5r:lN t{, F'AUL iUCt':ãF
FILE # 0¡81:i4-(l{l(l(11 -E:LC
rNV. # i4ö.E7

ii,/3i--]/()(J EI C: REVIEI^I DI]CUHENTS AND ¿;AgE LAbI F:EGARDTNG F'EI'JÐII".JG
Flt:rTIt:rNg

i.::/:E!./(:)(] .-IEIF F|EVISED FLEADINGS Ii.]DEX.

1 L/'¡!:t ./ (l(:, *IDI^J FHI]NE C:I:II'.IFERENC:E (5 ) WITH C:LIENTS ; F HI:t¡JE
C:|:INFERENCE I^'TTH ÌTR. C:ARL3I:Ii.J; REVIEW AF'F'ELi-AÏÊ
RULES; REVfEU/ ARGU|"IEFITS RE: TRr:ri FE\¿'IEh' NEIJ
l"lrlTIr:lN; EDIT l"lllTIlf N

i'i./l':.,/t)(-) Ert-c CTINFERENCE t.liTH cr:ruNgEL; FEVIET^l Dr:rc:uflElJTS
REGAROII.¡G CI]URT RULINGg I]I.J FENDING I',I¡:ITIIfNS.

LÌ/7,?/1)ü EHA ÉESEAR(:H RE¡ IIICHAEL A. FICARLI A5 5F'ECIAL
ASSISTANT ATTI:IRNEY GENERAL AFTER 1!?'73. IN
I:TFFICE CTINFERENCES t^IITH .-lil'l t^JILST:rt'J |:|N 5AME,

Lï/.¿-//OO -IEIF SEARCHED I^IESTLAW FCIR CASES; ADDITTI]Ns TO
PLEADINGS INDEX.

L¿/'¿'//OO .-IDI.¡ FREFARE Ff]R AND FARTICIPATE IN CCIURT HEAFINGi
FHI.INE CT]NFERENCEg I^IITH CLIENTS; FHLìNE
CONFERENCES WITH CTUNSELì MEETING I^'ITI{ C']UNsEL
FBR FEIUNDATIONi CÛNFERENCE I.JITH IIR. RATNER

lfi:Iù,/r)O -iDW FHI]NE CÜNFERENCE I^'ITH ERTAN CROWE; FHONE
C¡]NFERENCE WITH MR. RATNER| PHONE CTINFERENCE
I^'ITH CLIENTSi REVIEW/REVISE LETTER TI] CI]URT

._IUNE 3_-'r I itlr*) I

rt 
^ 

a.7
f- H'JÉ .:'.--,

1 , (l(l

+. i::l-.|

Fi l-i

.4iJ

f .10

'?. 10

¡. . (fu

5. loL!/?1/OO -lDtJ PHONE CONFERENCES WITH MRS. TERRAT DR, TUC|'{ERî
REVTEH/REVISE LETTER TT JUD€E KINNAIRDi
RESEARCH .Rãt_ÍÀS.ú"FIcARoi PHONE coNFERENcE I^IITH: 
x[; fiFËãåffE8frt'rF Ìç9HçFnFNCE9 

t'¡rrH FrR ' cARLsoN

,ffi, I ' .."ii
. .,. d,##
*ii¡äflff
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¡lt ;" - .- qË

.4¿l NORII{ MICHIGAN AVENUE
cH¡cAoo, ILtlNots øtt

TELEFHONE (¡r¡) !¡7.{XX¡
FACSTMILE (¡r2) 52?.!e:r
E MAIL rfltd(l rbcfrlyh*.co0
FED tDr ló.2ó93¡53

.-IUDITH ïERRA' ALAN t::. SIMFgr:lN r:r, F'AUL TUC:l'::ER
FILE # ()e.81::r4-(l()(l()1 -BLC
INV . # 14(lE7

.-IUNE Z':¿ I i(lrJ i

F'AGE ::r4

r) 1 ¿/ (l-./ (ì 1 EILC F'REFARE FI]R C:I:IURT HEARTNG EEFÊRE .-IUÞGE
IT NNAIRD; AFF€ARANC:E BEFI]RE .IUDGE I.::INNAIRD;
TI]NFERENCE I^JITH CI]UNSEL; REVIEW DI:ICUMENTS
F.I:IET-HEARING.

t'-. f'ì l'l

1Ï::.EARCH AND REVIEI^J DELAWARE C:I:IÉF'I:IFIATE LAI,J
..'4lL FI:|R .-lIl-,1 hJfLSrlN.

:::l )

.-.-¡IË ){ERI:IXEL '']URNAL ARTTC:LE AT THE DALEY CENTER LÊH ¡.4{]
LIEIF:AF:Y? 'iANIZING FILEi XERCIXED CÜFIEs ËF THE
c:l:rl"lFLAii,'

1(l . 3(1

11.ÉJl

13.8()

') 1 /'(li,/ {:) 1 .-lDt^J REVIEId A¡\¡, . ,:-.:,ì3E CËRRESF.I:INDENCE TO CI:IURTi
C|:TNFERENCE TJITH BRIAN CR'lt,lE; DELIVER LETTER Tr:'
.-IUDGE ;REVIEI^I/REVISE DFAFT ÐRDER FRI:IM Lî./?'r'ì
FHI:INE CI]NFERENCE WITH MRg. TERRA; FHSNE

':I:INFERENCES I^¡ITH IIR. CAFLS'JN; PHCINE CÚNFERENCE
:^ITTH CHRIS R']ELINGi FREFARE F']R AI'ID ATTEND
i.:¡fURT HEARING BEFI]RE JUDGE KTNNAIRDi REVIEW
iJRAFT ÐRDER| FURTHER CONFERENCES WITH ITESSRË.
CARLSON AND I(ENNEDY i PHI]NE CCINFEFENCE HTTH FIRS,
TERRAi PHONE CONFERENCE hIITH DR. TUCIT.ER;
CI]NFERENCES I^JITH PAT SPRATT ON AFFEAL TSSUES ¡

CÐNFERENCE IdITH JACK HAGERTY

;:i1/'Qe,/Ol J.JH VARIOUS CONFERENCES hJfTH ERIAN CRûh¡Er JIM
f^JTLGCIN AND FATRTCIA SPRATT REGARDING AFFELLATE
ERIEFi RESEARCH REGARDING I'IANDATTRY FRELIIIINARY
TNJUNCTIONSí DRAFT AFFELLATE BRIEF REGARDING
gAI'IEi REVTSIONS TO SATíE.

')1./OÊlO1 PSS REVTEH .RæUIRET,IENT9 FOR INTERLOCUTCJRY APPEAL
FROF| .E¡¡T.FV,ÆE TRqj_,,ÛF.F,ICE CONFERENCE b¡rTH J.
HAGERTY r B. " CROI¡E r AND 

. J. WILSON RE FREPARATIC,N
OF SAME|RESEARCH STANDâRD OF REVIEI"I OF ENTRY I]F
TROi PREPARE NOTICE OF AFFEAL| PREPARE PETITTTN

16di-004334



<"t

Ê'l r I(lC) 1

:fÍ

-r, + .. *ÐSHEFSKY & FROELTCH [.TD.
L.{r oFflcEs

1{¡ NORÎH MICHIGAN AVENUE
cH¡cAco. tLLtNots 6¡r¡lt

TELEPHONE (3r2) 527-{m
FACSIMILE (312) 5¡t-t921
E MAIL rfltdcthel!tylu.co6
FED tD, Jó-2691,151

.-IUDITH
FÍLE #
rNV. .#

TERRAT ALAN li, ËIl*lF'5r-rl.l tt, FAUL TUCI{ER
ii'¡5 1 34 -OClrlQ 1 - E|LC:

14087

.IUNE

F.âGE

l-i ! ,/ (-,.:: / t-¡ I

il,1/():Ji{l1

r)1,/È'j/C-)1

Q|/û3,t1)7 .J-IH

QL/ù?,/OL PgS CONCL

TO T. DAL

ONS TO ALL PLEADINGS AND
CTNCLUDE ASSET"'IBLY OF

CONFERENCES WITH J.' I.IIL.SON
REVISTONSi FILING DIRECTIONS

FI:IR APF'EALi FREF'ARE I'IULTIFLE sEC:TII:¡NE I:IF

lilEFlr-rfifi¡¡pg¡1 IN 9UFPIIñT (INTRÊTDUCTI¡:iN r r.tUESTILìNS
F.RESENTEDI .-IURI9ÐIC:TII:INfIL ETATEIIEÈ{TI RELEVANT
FAC:T9r STANDARD rlF REVIEhI); IDENTIFY DI:IC:UMENTS
TCr EE INC:LUDED TtJ SUF,F,CIñTrNG REC:r:rF:r i DRftFT
ÊFFIDâVIT AUTHENTIC:rliING 5ÊME FE|R .-1, t^iILSrlN;
REVISE fìND EDIT DRÊFTEÞ FIIFTII:INS I:IF I'.IEMNRâNDUII;
FEVlEW -I. I^IILÊ¡:IN'€ AND .-I. HAGERTY'5 sEC:TIÉNg i
FLJRTHER REVISE IÍEITflRANDUI'I.

ErL-i: REìlIErrJ PLEADING9 AND REVIET^I CEIURT EñDEñ€;
C¡INFERENCE I.¡ITH I'IICHAEL ÉHAþ;MAN ÊND CCINFEREI¡CE
'r,JITH UIf LLiAl"l C:nNLtrl'l; Ç¡:INFERENCE tIITH CETUN9EL
ftECARDING SLC:.

.-rErF ETATES STTXMPING; CTRGANIZIN6 FILE; MâP.:ING LABEL9
FCIR BINDERSi FILTNG AT THE APF'ELLATE CCIURT AND
DELIVERII.¡G CTPIES TO IfR, PERKINS ÊND I'IR.
KENNEDY.

..IDI^¡ DRAFT AND REVISE APPELLATE T{RIEF; CTNFERENCEg
WITH BRIAN CROWEr PâT SFRATT AND .-IACK HAGERTYi
PHONE CONFERENCE LJTTH MR. MICHAELIi COÎ"{PLETE
APPELLATE COURT PLEADINGS

VARIOUS CONFERENCES IIITH BRIAN CRttJEr JII'I
WILSON AND PATRICTA 9PRATT REGêRDING APPELLATE
BRTEFi FURTHER REVISIONS TO SAIÍE; FILE AND
SERVE SAÌIE.

. l-,.. ,.. . .'- .

l. . ã(l

I lli

I 1 .:30

3.90

,5.50

16di-004335
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SHEFSKY & FROELICH TJTD.

..1¡ NORTH M¡CHIO^N AVENUE
clilcAc¡o. tLLrNots 60ól r

IELEPIiONE (lt2) 5¡?-¡{m
FACSTMILE (3r2) !¡7.5921

E MAIL tnrdcrbcfrLyl.r.coD
FED tD. 16269!.¡53

'-IUDITH TERRAT ALAN þi. 9Il'lFSClN f:r, FAUL TUC:I':ER
FILE # OÍ.51.34-C¡O()CI1 -E|LC
INV . # 14C)87

i.i 1 /,'rJ::: /r (:) 1

r., L' t_r+ ¿/ t-l I

T3D FTLE II,ITERLI:IC:UTI:IRY APFEAL AND NI:ITIC:E I:IF FILING
SAIIIE I^IITH THE.CLERI.í I1P THE C:IRC:UIT C:I|URT; FILE
FETITII:IN FT.IR INTERLÊC:UTEIRY AFPEALI SUPPCIRTING
I"IEMT-IRANDUMI 9UFPÉRTING REC¡]IRDT AND NI]TIç85 I]F
FTLING SAITE I¡ITH THE CLERI'; I:IF THE ÊF'FELLATE
f:flURT¡ SERVE C:I:TPJEE ¡:rF grii'lE [rN r.ruINLåN'3 ÉFFICE
âND THE ATT|:IRI'JEY GEI'JERAL'5 ÉFFIC:E.

ATE F'REPARÊ FER AND FIEET WITH EIRIÉìN C:Rr:rWE, -lIM
I^']L5I:IN AND ..IÉIC:}': HAGEËTY REGARDING STATUS AND
STRATEGY; REVIEW EIAC:þ';GRI:IUND MATERIALg AND
INFÉFFlATIßN

EILC-: CCINFERENC:E I^JITH I.IILLIAM CI]NLI:IN íIND STEVE
CâRLSÍ:'N; (:ETNFERENCE I^JITH TCIUNSEL; REVTEhJ
BRIEFS; C:¡]NFERENCE I.JTTH C:EUNSEL REGARDING sLC;
CBNFERENC:E I.IITH COUNSEL REGARDING STRÊTEGY AND
âPPEAL; CANFERENCE I.JITH WILLIAII C']NLLìN
REGARDTNG AG AND €LC.

.-ruNE E'l I ¡()(:i 1

F*GE :l¿å

f . iJ(:r

I. ¡i:t

L . r:l(:,t)liti+/Ctt

01 /o4/o1 EXN MEETING WITH BRfAN CROtlEr .-lll't I¡ILSONT -IACK
HAGERTYI ALLAN SLAGEL AND PAT 9PRÊTT; REVIEI.I
NEH FTLINGS; LETTER TO STEVE CARLSONi
CfINFERENCE I.IITH -IAGK HAGERTY RECARDING SIMPSON
MOTIfiN TÉ DISMISS; REVISII]NS TCI MOTICìN TO
DI5MTS5.

4.7Q

(7I/í14/Ql ..IEF CIRGANTZING FILE¡ COPY DISCOVERY DOCUHENTS. 1 . þ-tl

I]1./I]4/O1 ..IDId REVIEI,I PLATNTTFFS' BRIEF; PHONE CCINFERENCE WITH 1O.EO
ALL COUNSELI PHONE CC¡NFERENçES [.TTH MR.
cêRLS,9N.t BãY$EI¡*pRAFT FLEADINGS i REVIEIJ/REVISE
,ËE$äHort[qfl.rsÇ¡ REv¡Etl DIscsvERY RE¡

. 1..

¡=å*idie,*-';'jþ ,,
16di-004336
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.g +.ï,..T" Aç, {....-:i .s.'

SHEF"SKY & FROELICH UTD.

{<*--**..S'1 
-

.-IUNE Z'i; I i(-!il:.

FAGE :::7

;:t . 1 (:i

f, s i:; (-r

i{l

¡. (lij

3.5Þ

r.80

¡¡J :IORTH MICHICAN AVENUE

cHrcAGO. TLLINOIS ú0ll¡t

ÎELEPHONE (3121 527{m
FACSIMILE (ll2) 527-5921

É MAf L tfltdothcltkYl¡r.o6
FED IDI Jó.2Ú9!J'3

.-IUD T TH
FILÉ #
rNV. #

TEñRAr ALAN l"i. SIMF€flN 8, FAUL TUC:I'íER
oîã t ît 4 - C)0C10 1 - E|LC:

1 4087

i:i i / (14./ i:) 1 ..I.-IH VARIr]ITJ$ C:CINFERENC:Es I^JITH EIRIAhI C:R|:IWEI .-IIM

IjILSCIN I ALLAN. ELAGEL I FATRIC:IA SPRâTT r ErrrrrrrrrrrrrrlRETT

i'inLâN ÊND Er LEt'{ AVERY REGTIRDING 5TâTU5 âND
.îTÑATEGYi REVIEW AND REVISE FINT]I:IN TI-I DI5MI55
FCIF: SEN. 5IMPsI-JN i REVTEW DISCI:IVEFIY FRC 'I
PLAII.¡TIFF5.

i-r 1 ,/ i)+,'O i F55 ÊrTiENTïr-rN Til EXPEDITED DIãC:flVERY HTiTTERS;
RESEAñCH NE|T FnR pÊflFIT C:CrRp. AC:T ñE
AFF'IIINTI'{ENT CIF FRCIVISIEINAL DIRECTI:IR i
CflNFERENCE9 t"lITH -1. l^JILgr:rNt .-1. HAGERTYT E.
C:CINLI]N AND 5. CARLEÍ]N (XZ) RE STRATEGYI
åFFnINTMENT CrF INDEFEI'JDEI'JT THIRD PEÑSEN Ttl SLCr
IDENTIFY CIF SAMET AND SETTLEMEI{T I-JPTINNS;
RESEARCH I55UE RE RULE 1:¡7 TìND SIGNTITURE EF
ATTEIRNEY ÚN PLEADINGS V. €CII'IEÍ]NE ELSE SIGNTNG A

PLEADING fiN HIS C'R HER EEHALF.

C,iii)4/Q1 TED DELIVER ADDITIONAL GOPIES OF SUFPÛRTING RECORD

TO THE ILLINOIS AFFELLATE CEIURT.

|)L/iJâ/t:tt åTS F.REFARE FOR AND MEET I.JITH BRTAN CRCIWE I JIM
WILSCIN AND JACK, HAGERTY REGARDING STATUS âND
STRATEGYi REVIEW BACKGRCIUND MATERIAL$ âND
TNFCIRF{ATICIN

o1lüE/O1 ErLC REVIEW PLEADINGST BRIEFS AND DOCUMENT9i
C:CINFERENGE WITH GOUNSEL REGARDING STRATEGY AND
FROCEDURE AND TELEPHONE CONFERENCE WITH ÉTUINLAN
& CRISHAI'I.

Ç!1,'(JâlO1 ËXN REVTSE SIHPSQI{.llOTrON TO DISI4TSSî RESEARCH
REGARDINq] FITi,UCtfhY DUTIES OF
TRUSTEES/DIRECTOÊSi CONFERENCE I.IITH'-IACK
HAGERTY.

t.: ":i. -

-;i.I!:g- - ..;.
/¡'r. ¡!È&d.r- ;f.n

#f-=*'+#*tj,.
16di-004337
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SHÐFSKY & FROELICH Í.:TD.

&H NORTH M¡CHÍOAN 
^VENUEcH¡c^Go. ILLINO¡S 606¡ I

TELEPHONE (312) 52?{m'
FACStMILE (t¡¡) J27-5921

E M^lL lnrdcrhcfr\yh*.coñ
FED lDr ló-2ó93¡51

-IUDITH TERRAT ALêN I'1. SIMF€t:lN i:r' F'AUL TUC:I:::ER

FILË # O¿F134-{)O(:)CI1 -ELC:
rtiv . # 14ç).87

,*.¿*.fi*

i.i1,.'{Jãi'i:¡1 .-IEIF C:REATED AF'F'ELLA'TE C:I]URT F.LEADINGS INDEX C:IIIP'¡EP
F.LEflD I NG5 TEI P I sTF:I E'|'|'|'|'|'|'|'|'|'|'|'|'|'|'|IUTE TII TERRA ïEAI,I I:IRGANI ZED
F ILE

r-, i .' (-,irl' (-, I _iDt^J i:r:ii.lFEREI'IC:E HITH E1RIAi\¡ C:Rr:¡WE REGARDil.J.j l,.JIN€Tr_rl.i ;f
5TñÊWN DI:rC:UI'lEi{T9; F'Hr:ri'¡E CCTNFERENCìi WITH I'lÊF:i::
HEATT^JI:ILE; C:Crl.lFEñEi.1C:E'r¡ITH ErRIÉrN çñ:r:¡HEi F'AT
EF'RrtTT AND ._tACt,í HrqGEñTy; FUñTHER Ç:¡trt{FERENÇE
tdITH f:'AT SFRriTT RE; Di€C:r:r\rERYi FHflNE
TÍ]NFERENC:ES I^IITH FAUL TUCI'iERi REVIEI^I
PLAINTiFFS' EIRIEF I:II{ TRI:I

c-tt !tfr/QL ._l._iH FURTHEH REVISIt:rNg Tr:t sEN. 5ItlFs¡lN':j l.1r:lTJ[lN f[i
DI5I"II59; REVIEI,I AFF,ELLATE EIRIEF FILED I+Y

F.LAINTlFFE;; C:CINFERENC:E I.IITH .IIM WiLSI:'N
REGARDING STATUE rlND STRATECY.

CtL/Qã/Q1 FsS I-IULTIPLE C'FFICE CTNFERENCE5 TJITH -1. HAGERTY Êf.{E'

J. I.JILGCIN RE STRATEGY ON DIGCOVERY.

{:)1/Oã/¿O1 TgD PICH UF ORDER FROM ILLINOIS APPELLATE CflURT.

ATlQTlAL AT5 REVIEI¡ AND REVTgE DISCOVERY¡ CONFER WITH JIM
t^lILSEll.l REGARDING SAME

t_tL/t-rí /uL ..IDI^J PHENE CTNFERENCE I.IITH CLIENT9; EXCHANGE VOICE
I'ÍAIL I'4ESSAGES I^IITH HR. CARLSON¡ RÊVIEW
DTSCOVERY REOUESTSi REVIEI.I FLAINTIFFS' BRTEF
REGARDING THE TRO

I]1i(]Ê/Ol ATS REVTEW AND REVISE DISCOVERYi CTNFER I TTH .ITM
I.IILSON REGARDING SAIIE

'f*'.i' f, '...
C'I/QA/OL EXN CONFERENCE I.IITH JACK HAGERTY REGARDING SIMPSÍ]N

T'IOTICINi RESEARCH REGARDTNG CHARITAELE TRUST
AGTi REVISE SIMPSON MOTION TT DISMISS.

._lUirlE I':-¡ r j i)(l 1

FAGE :]I!:

i ..j'(l

!': t'\

.7t)

.5ij

E. É(l

1 . ()(r

e. so

J-rffi fl*"',..,..,..,,,,#,,# +
16di-004338



::r#ffi*L¡rr=" *¡trdä.

L{r orr1cE¡f

SHEFSKY & FROELICH trJTD.

...¡ NORÍH MICHICAN AVENUE
cHICAGO. tLLINOIS 60ó¡ I

TELEPHONE (II2) J2'¡qN
FACS¡MILE (ll2) 527.59i11

E MAIL tfltderhcfrlyl¡r.co6
FED tDr !G2ó93453

-IUDITH TERRAT ALAN III. EINF.gI]N If F.AUL TUC:I'::ER
FILE # {)IE1:34-(l(l{)C)1 -ELC
INV . # 14(lE7

_. Lr ¡._,.i_,.r r_, I ..IDI^J REVIEbj I;IUINLAN ERIEFi C:¡:INFERENC:E I.JITI-I BRIAN
CRrltJEi CTINFERFNCE t^JITH .-lAclr: HAGERTY AND ALLAN
€LAGEL; FHËNE C:EINFERENCE I.JITH I'1R9. TERRA;
CI]NFEF|ENCE hJITH ALLâN SLAGEL RE: DISC:ÛVERY

r-'1,,'(:r::r/'í:r1 -t_ti.l ÊEVIEt^, PLAII'lTIFF9, DI9Cr:tVERY; FURïHER REVIEW t:tF

AF'F'ELLATE FILIIIGE; C:r:rf'JFEFEf'JCE t^JITH -lIM tJIL9r:rN
FIEGARDIh¡G 5TâTU5.

;:ii,¡fJEi,1(J1 F59 I]FFICE CI]NFERENCE I.IITH .-I. LJTLgI]N RE DISCI]VERY
1i=Ét rc8
À JggLg .

(:i i /'i:JiJ./{J 1 TED F ILE DEFENDANTE ' FIRST REI;IUEST F|:IR F'RI]DUC:TII:IN
L]F DI]CUIIENTS WITH ÎHE CLERh: I:IF THE CIRCUIT
CI]URT.

ít,11.'ç'/O1 ATg REVIEI^I MOTTI]N TI3 DISHI€5 CLAII'I5 AGAINST 5EN.
5I¡1F5']N AND EACII:GRL'IUND I'IATERIALS; C']NFER WITH
.-IIF1 WIL9Í]N REGARDING SAME

(¡j, /Ct,.:t /OI ELC C']NFERENCE hJITH CLIENTS AND CCINFERE¡{CE I,¡ITH
C'fUNSEL i PREFARE FI]R AND ATTEND CI:IURT EEFNRE
JUDGE HINNAIRD; C|]I.JFERENCE I^JITH CLIENTg
FÛST:CtltURT HEARING.

!.ìL/í.-iPijl JBF EXFAND FLEADINGS INDEX; ÐRGANIZE FILE.

r'-il/r:-i'.:t/t)L -lDt^J CÛNFERENCE I^JITH BRIAN CRI]WE AND PAT SPRATT;
PI{ONE CONFERENCE WITH STEVE CARLSËIN| PHONE
CONFERENCE WITH JUDITH TERRA AND SENATTR
SII"IPSONi CTNFERENCE CALL I]N DTSCOVERY| FREPARE
FOR AND Î'IAKE COURT APPEARANCE; MEETING WITH
CLIENTSi FHONE CONFERENCES HTTH CLIENTS

':

.-IUNE Í':¡ r :C¡(l i

F'âGE ::i':-/

i . lì()

/å. 0t)

:. 1(:l

'i/ .4()

¡:¡ Ll

.Æ,*r,*;";&i*,çd#i,, ;i i*¡:]*,&;;
16di-004339



SHEFSKY & FROELICH UTD.

..I¡ NORÎH MICH¡CAN AVENUE
cH¡cAoo. tLLlNots 60ú1 t

"Seffi;':--'rç-*

.-ruNE E,? I l{j¡(j 1

F.AGE 4f,

ffi*g
L{f omcEs

TELEPHONE (II2) J274MO

FÀCStMILE (312) 527-5921

É MAIL tntdctbclt\yl¡r.com
FED tDt 3ó.2ó93.153

..IUDI TH
FILE #
INV. #

TERRAI ALAN þí. gIMF'9¡:tN i{' F'AUL TUC:I.;:ER

cr'¡ã I ¡.1 - cloclil 1 - ErLc:

14C'87

i)1 z't_,,i./i-i1

(i1.it(-,/rl1

1'.,í/t)'itii.)L É,/f¡3 TELEF.HI:INE C:I:II.IFERENC:E I^JITH ALL C:I]UI'J5EL RE

EXF'EDITED DISi{:I:IVERYi I:IFFIC:E C:III'JFERÉNC:E þ¡ITH ..I.

h.IIL5[II'¡ AND T{. C:RI:IIÄIE RE DISCT.IVERY AND SETTLEIÍENT
9TRâTEGIES ; ATTENTTI:Ii"I Tf:I ALL |:IUT9TAI'JDTI{G

DISC:I¡VERY EERVED t:IN U5 AND F'REF'ARIqTII-IN ÊF
ÑESPi:IN5E9 THERETEI.

T3D I:IEITAiN CCIF'Y I:iF CIRDER FRI: '1 AF'F'ELLÉìTE C:r:rURT .

'|:LA]I.15 AGåiNsT EEN"ATE REViEht i.1ûTIr:rN Tr:t DIStf:58
E Il,lF,Et:tN

at / 7.r/o 1 EILC; C:CTNFERENC:E t^IITH WILLIAFI CCrlllLt:lN ÊND C¡:TNFERENCE
I¡ITH CT]UNSEL i REVIE[,| sTÊTE' E DCIC:UllENTS ÊND
REVIEW PLET1DINGE i COI.¡FERENCE t4iTl'i E. STONE At'iD
(:nNFERENCE I^,ITH C:rlUNgELi REVIETJ DrlC:Ul*lENTSi
CÍ]NFERÉNCE t"JITH ATTNRNEY GENERAL F'ERI'íIN5 AT
STATE CIF TLLINÛIS BUILDING i C:ONFERENC:E h¡ITH
CÉUN€EL I^IILLIAM CONLON P']sT.MEETING.

Qt / tC'lO1

QL/LQ/AI

ExN REVIET^I BF INTRODUCTERY AFFEAL ERIEFS.

EMA RESEARGH RE: EREACH OF A FTDUCIARY DUTY
INVEILVING A STATEI'IENT OR ÛTHER NT]N-CÛNDUCT.
ALSflr IN OFFICE CCINFERENCEÊ t'IITH GÊBE
RILEY-BATES AND -IIFI T^¡IL9CIN ÊN gAME.

QtlLi)i?l GRB RE9EARCH DUTY OF LOYALTYT DUTY ßF CARE AND å
DIRECTOR OF A NONPROFIT CORPCIRATTEN'6 FIDUCIâRY
DUTY.

OL/Lù/OI JDI,J CONFERENCE I.IITH BRIAN CROI.IEi CCìNFERENCE I.JITH
JâCK'HAGERTY¡ CONFEBENCE Wrrl{ PAT SPRATT; PHÚNE
CONFERENCE I.IITH STEVE CARLSONi CONFERENCE I,JITH
CLIENTS

1

/:,iJ

i:l(:¡

::t(l

.zo

L. rt.r

?. oo

5. 10

íì$¿;: î&,
16di-004340
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s FSKY & FROE
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LICH UTÐ.

.¡.¡ XOßÎH M¡CHtG^N AVENUE

cHtcA(Kr. ILLINOIS trll

TELEPHONE (il2) 527{&0
FACSIMILE (tl2l tt-59:lt
E M^¡L rlhdotbcftlYl.r.co6
FED lDt 3ó.2693¡!3

.-IUDITH
FTLE #
INV. #

TERRAT ALAN þí. 5Il'lF'SErN S, PAUL TU[:I':.ER

oÉF134-(:ì0C)01-ELC:
14C)F7

.-lUi{E J'i/ I ¿(_¡(l 1

F.AGE + I

.1 . ¿'-(-)

. ¡:lt-,

1 ,li:,

3. Ê.rl

e. ¿{j

I {l . ;:rÛ

:3. ()O

i-j1,, 1(l/c)1 F,Ê5 REVI9E AND EDIT ALL RESFtlrNËES Tr-J 
'åLL

NUTSTAT{DING DISC:EIVERY ADDRESSED TCì I]UR C:LIEI']Tg;
ñEVIEhJ rlND CI:IIIMENT Crl{ Sf DLEY ùe. AUãTIl{'9 Ml:¡TIilN
F[rR .-luDr3tlËt'lT ON THE PLEADINGE AE rr:i TERRA
FCIUI{DATII:IN ; I:IFFICE CT-I¡iFERENCE9 I^IITH .-I. I'JIL5I:}N
(xì:!) ñE DigCÉVERY is€UÉE

i.:i11,L¡'ír! AT5 C:[|NFER l"lITH -lIM tJILgr:rN REGARDING sEN. SIPlFgOr.¡
i.lNTiÊIN TI:I DI9¡'1T53i ñEVIEI.J AND REVIEE sAI{E

Ì:'i i'Lt i$L ErLç CC|I'IFERENC;E t4ITH CttUNgELi REVIEl"J D|:|C:UF4ENT5

REGARDING FEF¡DINU ¡v161lrtrN5 AND STRATEGY AND

F.RTICEDURE.

et;It/et 6Ct¡ RESEARCH AND tJr:lRk; rlN DÊ'IFT ÉF Hl:lTIr:rN Ttl DiSl'liSS
SEN. SIMPSCINi ÍNTER-I:IFFTCE CÉNFERENCE hITTH .IIM
I^JTLSON AND ALLAN SLAGEL REGIIRDING sAME.

c1 /' 1 1/o1 u'-* T:XËFÏF3;=Ëii'['iEå:'lJfi']i-8ÏFF[F?"oÊ*o
INTERLÛCUTORY APFEAL.

c1/11iO1

Q1z'11¡'O1

JEF I-IADE CI]PIEs CIF MOTIONSI ÛRGANÍZED FILE..

..IDI"J REVIEW NEI"J MTTION¡ CÛNFERENCE hJTTH E+RTAN CRÜWE

RE: EXFERT STRATEGIES; CCINFERENCE WITH JACK
HAGERTY RE: JOINDER IESUE¡ REVIEIJ/REVISE NCTTICE

úF -IOINDER DRAFT¡ CSNFERENCE WITH PAT SPRATT;
COMPLETE MOTION TO DISI''IISS AND *IOINDER MOTIí]N

OI/LL/OL PgS DRAFT NOTICE OF JOINDER IN TERRA FCIUNDATION'S
I,IOTION FTR JUDGÌ'IENT ON THE PLEADINGS; FINAL
REVIEI|¡;OF|I'!OÎJOÑ,3'T91 DrçÎ'lISS ON BEHALF OF €EN.
SIT.IPSÛÑì OFFICE CONFERENCE I.IITH J. I.IILSON RE

GSORDINATING DOCUFIENT REVIET.¡ AND DOCUMENT
PRODUGTION.

Ì&:r ..*, , ,*¿,

16di-004341
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{{i!r

L{r offlcLS

SHEFSKY & FROELIC}T UTD.
.4J.ITORTH M¡CH¡GAN AVENUE
CHICAGO. ¡LLlt\OlS 60ó¡ ¡

TELEPHONE {3r :) 527.{000

FACS¡MILE (3r2) 5t7.J92t

E MAIL sntderhcl!\tlr*.coE
FED rD. ló.2ó93¡51

..IUDTTH
FILE #
INV. IT

TERRAI ALAN II.. EIMF'3t:'¡I iT. F.AUL TUC:I'iER
(liE 1 ::r4-(l(:)(l{l 1 - ErLC

t 4(lF7

JUNE

F'AGE

-!'7 't I()(-, i

I.-!L i LIi (]1 EILC: REVJEI^J ART II,ISTITUTE F,RI:IF.I:IgAL í CI:INFEFENCE I^JiTH
.JIM bIILSI:IN REGÊRDING F'LAN FI:IR CI:IURT HEARING A¡']D
CLC |.IEETING i REVIEI^J F1I:ITII:IN5 I:IF If,UiT"ILAN 8.

ã^trHo".
r-r1 

" 
1 : /ri1 ,.IDT^J F.REF'AFIE FI:iR AI'JD ATTEI.JD CI:IURT HEÊRIT'{G I]II{ MI]ITiI-rN

T¡]I DI5NI95 5EN. 5TI'IFSI:IN; C:I:II.JFEFEI'JCE I^JITH
CI:IUT.¡SEL; P'þ{I]INE CI]I'.IFERENCE h'ITH DR. lUCI{:ER (X¿ );
C:I:INFERENCE I^JITH F'AT gF'RATT; FHI]NE C¡:INFERENCã
I.JITH C:HRT5 RI:IEILiNG; F.i-.II:INE C:IJNFERENCE I^JITH DR.
TUC:I'IER AI'JD DI:IN F:ATNER; MEETING hJTÏH DR. TUC},::ERi
F'REF.ARE ANSI.JERS TI:I INTERRT]GATI]RIES

r:) i /' 1 I/'(J 1 tr'Êe FURTHER RÊVISIONS Tü: l'1R5. TERRA'9 RESFENSE TCr

âG ' g FIRST OI]CUMEI{T REI]UE5T ; I'IRS. TERRA ' S
RESFI]NEE Tt] AG'g FIRST SET I:IF INTERRI]GATCIRTES;
IfRg. ÏERRA'S RESFI:INEE TÐ FLAINTIFFS FIRST
DI]CUPIENT REIiIUEST i MRS. TERRA'9 RESFI]NSE TO
FLAINTIFFS ;:ì AG'S SECüND DûCUI,iENT REÐUEST AND
AG 'E gUFFLEHENTAL D']CUI"IENT RIDER; HRg . TERRA ' g
RE9FTINSE Trl PLAINTIFF3 P, AG'S INTERRÐGATORIES;
DR. TUCI(:ER'g RE9FÜNSE TI:I FLATNTIFFS FIRST
DÊCU¡'IENT REI¡UEST i DR. TUCI.IER . S RESPÐNsE TEI
PLAINTIFFS & AG'9 SECI]ND DOCUMENT REÍ]UEST AND
AG' 5 SUFFLEMENTAL DI:ICUMENT RIDER i DR. TUCKER ' S
âN5I.'ERS TO FLAINTIFFS AND AG'S INTERRCIGATCIRTESi
sEN. SIMPSON'S RESFONSE TA FLAINTIFFS FTRST
DÚCUTÍENT REOUESTi SEN. gIMF5I]N''5 RESFI]NSE TCI
FLAINTIFFS AND AG'S SECI]ND DOCUI'IENT REOUEST AND
AG'S SUPPLEMENTAL DOCUMENT RIDER| AND DR.
TUCKER'S ANSI"IERS TCI FLAINTIFFS AND AG'S
INTERROGATTRIESi ÛFFICE CüNFERENCES (IÍULTIPLE)
I^¡ITH :g;:.: P¡¡SBN RE ALL.

I i'rfì

,:' . :,\-,

/3 . .j;{-J

&..,

,:{-;
, .. .9!,

&r',l'ffi#ffi
16di-004342
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L{r omcE¡ .'E:i'l{
SHEFSKY & FROELICH UTD.
¡.I¡ NORTH MICHTOAN AVENUE
cHlcAGo, lLuNots ó0óll

-tr
1g

TELEPHONE (t¡2) t27-¡lm
FACS¡MILE (tt21 527-tm
E MA lL ¡fl ¡de¡hcfttylu.soo
FED tDt 3ó.2ó93453

,
..IUDITH
FILE #
TNV. #

Ij

TERRAT AL.AN K. SII'IF'9EIN i(, F'AUL TU{:|.;:ER .-lUi',lE E':;.l j(.;í.,;
0eã134-ç)OC)O1-FLC
14Q87 PAiiE 4:J;

(11 / 1'Í./ üL TgD FILED Nr:rTIC:E r:tF -l[rlNDER r SIHFSrlrN,9 t"lr:rTIr:rN T¡lr
DISMISS AND I"IE¡,IEIRAI\IDUI"I IN SUF'FI:IRT AND NOTICE T-tF

FILING SAME [4ITH C:LERI.; CrF THE CIRCUIT CÉURT L.lF
C:çtg¡'; CCTUNTY

il1/'14/QL F'55 REVIEW ÐCIC:U|.IENT5 PRCIVTDED EIY DR. TUC:I:;:ER AI{D
IDENTiFY ALL ,1E5PI:INSTVE TI:t EXF'EDITED REEIUEgTE
Tn PREDUçE FRnr{ PLTìINTIFFS ANÐ THE AîTI:TRNEY
GEI\¡ERAL SPEüIFIC Tfl TRfl ñECEIVER HEARIN,S ¡:ìN

FEFRUARY EO AND FI:ILLI]UITNG.

i.ii,;iAi\aI E¡LC. C:ûNFERENC:E WITH COUNSEL REGARDING ËIBâRD BF
DIßEC:TÊIRS T4EETING AND DI9CÍIVERY; HEVIEId
ÐOC:UMENTS REGARDING DTSCT:IVERY ISSUE5.

tll / lEi O1 E:Xil REVIEW ÉF DISC¡IVERY REgFt:tNSEg
ÊELATING Tt] AFPEALS.

AND ERIEFS

tl¡ 1 ,' 1ãz'O I

.it / 1â/ Ql

*IEF

.-lDhl

i , t-rt_J

.7(l

. Ð()

4.70

L1RGANIZED FTLE

REVIEW./REVISE ANST.¡ERS TT INTERROGATORIEg¡
CI]NFERENCE CâLL I^IITH If E55R5. RATNER AND
RBBLING¡ CTNFERENCE I^JITH ERfAN CRCIIJEi
C0NFERENCES t"lITH PAT SPRATT RE¡ DISCCTVERYi
FHCINE CONFERENCES I.IITH CLIENTg; CÍ]T,IPILE ANSI.JERS
TO INTERRCIGATCIRIES FÛR CLIENTS; REVIEI.J/REVISE
DOCUMENT REOUEST RESPEINSES; PHSNE CCTI{FERENCE
l,lITH MR. CARLSON

5tl
.>f¡! ¿ú'. ^h

:
'l';i

& '-'r' ¡l'&

16di-004343
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iÈLrf offlcES

14¡ NORTH M¡CH¡GAN AVENUÊ,

cHtcAoo, lLLtNols 6{,ól l.

TELEPHONE (312) 52?.¡{n0

FACS¡MILE (3r2) 52?.5e¡r

E MAIL rlltdGrhcfrl) lrs.com

FED tDr Jó.2ó91153

.-IUDITH TERRA, ALAN tl. gIMFS¡:IN ti FAUL TUC:['::ER
FILE # (lfFl::4-()(:)(Jc)1 -ELC
rtJV . # 14f-¡57

._IUNE I,i¿ r :(_1(l1

FASE 44

t-r1,/ L5,/(J1 P5E C:I:IN(:LUDE f.iEVIEI^I ÊF DR. TUCI".íERI9 DI:IC:UItIENTË;
FIEVI9E,/EDIT âLL RESF'll'lEEg T0 TREI DISC:EIVERY;
DRAFT RESPT:IN9EE FnR DR. TUCI{ER r MRg. TERRA r AND
SEN. 5II"1F.sI:IN TÊI F.LAINTIFFS AND ATTY GENL.5
THIRD DCIC:UIÍENT REG|UESTi I:IFFICE C¡:INFEÉENCE hJITH
.-1. t^JIL5¡:rN RE DR. TUCP{ER 'S DI:IC:UHENTS I MRS.
TERRA. 5 DCIC:UMENTS I rìND 5EN. SIMFSEIN' 5
DI:IC:UMENT9i TELEFHÍ:INE (:I:INFERENC:E I^]ITH I1R5. TEñRA
RE DI:ICUMENTg.

t-r1¡ 1,¡/O1 ErLC: C:¡:TNFERENC:E t^JITH C:ETUN9EL fqND REViEW DI:ICUMENTg
REGARDING DISCCIVERY AND THEflRY CIF DEFENSE.

iIL(TA|CI1 -IE;F F'IC:þ:ED UP DI:ICUMENTÊ FRCIM THE TERRA MUSEUM
I:IRGANIZED FILE

,,.' L / L.i/ U I ..IDI^I REVIEI^¡ PIATERIALg REGARDING THE ART INgTITUTEí
C;RNFERENC:E WITH BRIAN CRCII¡Ei PHCINE CßNFERENCE
I.JITH LI:IRI RCIEgER; REVIEW FOUNDATTRN'5 ANSWER9
Tfl DISCûVERY; CONFERENCE IIITH PAT SPRATTi
CISNFERENCES I^IITH ERIAN CRC'I,¡E; PHONE CßNFERENCE
I^JITH PAUL TUCKER

()1/1É,/OL F.gS DRAFT AN€WERB TO PLAINTIFFS âND ATTORNEY
GENERAL ' 9 RULE El3 (F ) AND (G ) INTERROGAT']RIES ;
TELEFHCTNE CCINFERENCES (2' I.IITH L. ROESER RE ALL
DEFENDANTS' DISCOVERY RESPONSESi REVISE SEN.
SIMPSON'S AND DR. TUCKER'S INTERFOGATORY
âNSWERS PER THEIR COMIÍENTS| TELEPHONE
CEINFERENCES IZI I.JITH J. TERRA RE HER DBCUMENTS|
Í]FFICE CCINFERENCE I.¡ITH J. I.IILSON RE STRATEGY AT
?/ZO HEARING.

QI/L7/OT BLC REVIEI.¡ DISCOVERY RESPONSES.

At/L7lQl BLC REVIEII PLEADINGSi REVIEI.¡ DOCUMENTS T0 PREPARE
FflR DISCI:IVERY AND FUTURE CGURT HEARINGS.

1

-"&=
i?-

.,ãe¡. +,:."d$t-:**
-::-.n:at+Ìj'.::æ€Ì

SHEFSKY & FROELTCH [.:TD.

7.ãti

. ãr)

5. é,rj

':' .i,r',

50

30

¿

.&*lffi,

16di-004344
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L{f ofTrcEt''

#çtr
. -.*STTEFSKY & FROELiCH IJTD.

{..¡I IIORÎH M¡CHICAN AVENUI
cHtcAGo, llltNots 6últ

TELEPHONE (3¡2} 
'27æFACStMtLE (312) J27.59:il

E MAIL rfl rd(.tàôlr¡ylr?.coú
FED lD. tó.2ó9!15J

.-IUDITH TERRAT ALAN þí. 5I¡'1FSr:rN ì:(, F'AUL TUC:i{:ER
FILE # OÊ.F134-C){}CIQ1 -E:LC
INV. # L4CtA7

.-lUt.lE E'ír I i()(l1

f HtJts +Í¡

i) 1 ./ 17 /QT EILC: REVIEI.I DISC:I]VERY RESF'I:INsES . REVIEI4 PLEADINGS ;
REVIEI,J DüC:UI"IE.NTS TT-I F'REF'ARE FOR DISCIIVERY AND
FUTURE C:EIURT HEARIT.¡€s. C:NNFERENC:E I4ITH CNUT\¡5EL
ÊELATIVE THEFETCI.

()(:t

\tL. MItI BXN C:C|I.IFERENC:E tIITH .-lDW; RESEARCH RE: EIFURC:Ê|TIr-ìN
t:IF DEF,OSITI[INs; RE€EARC:H RE ! ILLIN¡:II5 sUF'REI"4E
C;ÊìURT RULE E(l¿i (D ) i DRAFT REEFCINSE RE:
F.LAINTTFF' g I'IEITII:IN TI:I EIIFURCATE.

i¡!.¡'17'tQL.-IE¡F C:lrPIED At{D DIÐTRIBUTED ÊF{TJC:LE iN |{EIISPAFER frND I.É,(l
NEI,.J PI-EADINGg UFDATED PLErtÐINGg INE)EX PIADE
LAT{ELS FEIR NEW EINDERS

t)L/!7/QL -IDI.J CIINFERENCE I,¡ITH PAT EPRATT; FHI:INE C:E¡NFERENCE
I^JITH STEVE CARLgCIN AND F'AT SFRATT; F'REFARE
DOCUMENTS FT.IR MR. CARLSÊN i FHONE CI-INFERENCES
WfTH CTUNEEL RE¡ DISCOVERY; PHCTNE CI:TNFERENCE9
I"IITH CLIENTS REGARDING DISC:OVERY

7 ."=ji

çr / 17 /Ot F99 REVTEW DOCUMENTS PROVTDED BY MRS. TERRA AND
IDENTIFY THCISE RESFÊ'NsIVE TI: RE6IUESTS RELATING
TCI THE 1/?O HEARINGi COPYING AND FRODUC:TICIN
INSTRUCTICINS TO IKON; REVIEW PLATNTIFFS AND
ATTCIRNEY GENERAL'9 RESPONSES TO TRf] DT9GOVERY;
ÍIFFICE CONFERENCE I¡ITH -1. TJILBON RE 6AME;
REVIEW TERRA FOUNDATIEIN'S DISCOVERY RESPCINSES;
TELEPHONE CCINFERENCE t.¡ITH J, KENNEDY RE EOl (H)
CONFERENCEî E.MAIL TO SAME CONFIRIIING¡ RESEARCH
RE WHETHER I,IRS. TERRA CAN BE REOUTRED TI:¡ TRAVEL
TO FRANCE FOR THE SOLE PURFOSE OF COLLECTING
AND PRODUCTNG HER DOCUI''IENTS THERE OR I,IHETHER
PLAINTIFFS"I.¡ILL BE, REOUIRED TO TRâVEL THERE TÐ
REVIEW SAÍ'IE' OFFICE.CONFERENCE WITH J. I^IILSON
RE SAME ¡ REVTSE /EDT,1 ALL REIÍAINING DISCÛVERY
RESPONsES.

.:, . J. (-'

å"
lÀ. ..s.*-.
E'

&,-M ;,;gffi#&.* å r..
j%_-.

.Ê.- l! 16di-004345
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L.rf ofTlcES

..IUDI TH
FILE #
INV. #

SHEFSKY & FROELICH UTD.

{.¡{ IiORTH M¡CHIGAN AVENUE
cHtcAGo. lLLlNols 60óu.

TELEPHONE (!12) r2?..{rþ
FACSIMILE r3l2t 5!?.5921

E MAIL rnrdGrhclrtylN.coo
FED lDr 3ó.2ó93451

TERRA' ALAN I,I. gII'IF3I]N ir, F.AUL TUC:I,::ER
(1'¿.8 1 :l 4 - rl(l()(l I - ErLC
14()!57

_tuNE

F.AGE

.ì r-r
Èl t ¿1-rL, I

4È,

.-,iiIEt/ûL BLC REVIEW DI]CUMENTg REGARDING DIgC:I:IVERY THEÜRY I:tF

DEFENSE AND CtrNFERENCE IIITH SUSAN 5TI:INE;
CI:ìNFERENCE h,fTH STEVE CARLST]N ÉrND '::III]FERENCE
I"IITH ART SULLIVAN; CI:INFERENCE LJITH CIiIg¡5E¡.

.,r,' ir::./('¡i Eri:1..1 DÍì,AFT Flt:tTJt:tN FrlR FEE AF,FLICATIüN;
i.JT]-H F.55; CI:II'JFERENCE I^JITH .JDW.

c:r:TI.JFERENCE

-i 1,; i;J:7/r.)I ..IIJI^J REVTEW/ÉEVIEE RESFüNSE TI] ATTI]RNEY GENEFAL'E
NI:ITII:IN REGARDII'JG DISCI]VERY; FHDNE CI]NFERENCE
WITH CIIIUFJEEL RE: DISCTIVERY

,-, 1 ,,' 1 lJ ,'(:) t REEEARCH RE IRPC RULE 4.¿ I99UE RÊISED BY
I:IUINLAN. Ê ATTEÌ'IFTED CI.TMMUNICATII:INS I:IF TERRA
DIRECTÐRS AND EMFLI:ìYEESi SHEPARDIZE AND UPDATE
CA9ES FüUNDi I]FFICE C']NFERENCE t^JITH .J. WTLSI]N
RE SâME i TELEF'HONE CI:INFERENCE ¡]F D. STANNER BF
I]UINLAN AND CRTEHAT"I RE FLAINTIFFg' åND ATTORNEY
GENERAL.S OVERDUE DISCOVERY RESPLINSEg; PREFARE
FI]R EO1 (K} CONFERENCE; TELEPHI]NE CI]NFERENCE
[^,ITH S. CARLSÛN RE ALL ISSUEs TI] SE DISCUSSED
IN 3II1 (Iil CONFERENCEi ¡]FFICE CI]NFERENCE WITH -I.
WIL€ÐN RE SAIIEi FARTICIFATE IN gtIl (I<).

(ì1,/1'?./()1 EIXN DRAFT MEMÐRANDUM IN SUPFÐRT I]F FEE AFFLICATION
(1.?O).

IJI/TP/Ö1 .JDI^I FHTNE CONFERENCE T.JITH gTEVE CARLSC'Ni F'HÛNE
CTINFERENCE h¡fTH MRS. TERRA RE ¡ FCIRl"lER EI'IPLÐYEE
LI5TI REVIEhI/REVISE OPFOSITION TO âTTBRNEY
GENERAL FX.F"UFCîTED DEFOSTTTÛN Mrlrr0Ni DRAFT
C'IRRESPO|¡pEUçR1Tf .JUDGE KINNA I RD I coNFERENcE
t.lrrH Pss-iffi.Ë¡iilt-,.,

'i r'rr'r

6.e0

1 €)lr

4. tc)

.'j

,

16di-004346
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L.tr ofFrcEs

SHEFSKY & FROELICH UTD.

s#Ff...â;+'**-
- -; . -t.-¡.

4¿¡ NORTH MICHIGAN AVENUE
cHtc^co. rLL¡Nors 60út I

IELEPt{ONE Gl2l 527{m
FACSIMTLE (312t 527.592t

E ¡rlAIL rfl tdcrh.f!Lylrr.soa
FED tDr ló.¡ó9345t

.-IUDITH TEñRAr ALAN P{. 9IP'lF€[rFl :i F'AUL TUC:l,iER
FILE # CrÍF134-C)CIC¡C)1 -EILC:
INV. # 14C¡87

í:'i'i/L'?/C.tL F99 TELEF,HÛNE CËNFERENC:E I"JITH NR5. TEFR¡I RE
DTSC:I]VERY I5€UE5i REVIEI,J âND CI:IFII'IENT flN
RE5PflN5E TCI A6'5 I.II:ITIßN TI:I EIFURCATE
r}EF.fl5ITI[INE AI'JD FNR MNRE THAN :I HEIURE; E.T4AIL
D. STANNER ITE I]VERNUE DISç:IIVEñY; I:IFFICE
C:I:INFERENCE I,JTTH ..I. I.ITLSRN RE IìLL.

i:ii.,/'J1/.Ci1 E:LC: C:CTNFERENCE t^JITH CLIENT.

i]1 /Ii¡'Û1 ..IDi^J F'HÍ:INE CI:INFERENC:E5 þ'ITH C:LIENTE; F'Ht:iNE
C:I:INFERENC:E I.JITH TlR. C:ARLEÛN

il1 /:;¡/(:)1 BLC: C:CTURT TCPFEAÉANCE EEFIIRE .-IUDGE tíINNAIRD AND
CÛNFERENCE I.'ITH CNUNEEL; REVIEI4 DÍ]C:UI'IENTS
REGARDING PENDING IVIOTINN ANÐ HEARII.IGS AND
EETTLEMENT IgEUES.

(iti??/Ql EXN C:CINFERENCE I.JITH PgSi CßNFERENCE hJTTH .IDI^J AND
PESi DRAFT AND RESEARCH MEMCIRANDUM RE¡
ETFURCATION.

r)T/.¿'¿./Ql JÊF UPDATED FLEADTNGS INDEX

ÐI/î.Z./QT ,-IDI^¡ CCINFERENCE I.JITH .IAçK HAGERTYi PHTINE CI]NFERENCE
WITH ALAN SII'IPSONi PHCINE CCINFERENCE WTTH'STEVE
CARLSONi COURT APPEARANCE ON ATTORNEY GENERAL'S
MOTION FBR BIFURCATED DEPf]6TTICINS; CC¡NFERENCE
I^¡ITH JACK HAGERTY ON OUTCOI"IE BF CT'URT HEARING i
STRATEGY| PHONE CTNFERENCE WITH FAUL TUCKER|
FHONE CONFERENCE WITH STEVE CARLSC¡N

at/?z/aL J-tH t.| IH I.TLSON REGARDING STATUS
HEARI 8AME.

._IUNE 3'? : I(l(l1

F'ACE 47

1 . r](:i

. ;:t(:i

I . r-,¡(-J

e.30

;1.40

.5CI

3.9r1

z.?o

16di-004347
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SH
.t

{..¡ NORIH HtCHtO^t{ AVEI{UE
cHlc^oo. ILuNots @ón

TELEFHONE (!r:l t2?.¡00ú
F^CSTMILE (il¡l 5¡7-5flr
E MAIL ¡nrda¡hcfr¡tlr?.cor
FED ¡Dr 3ó.2ó9¡453

ELICH [,TD.

.-IUÞTTH
FILE #
INV. #

TERRAT ALAN l{. €If'lFSrlN Li FAUL TUC:[':.ER .JUNÊ. !'jtt i0(:r1
()e.E 1:14-(l()Oal I -E|LC
14(157 FAGE 4r:l

. tit-l

Fi¡r

i . (l{l

DFAFT MÛTII]N FÚR AFF.LICATTI]N ¡fF ATTI]RNEYS FEES 1 . Ei()

t. ËoCOPIED AND DISTRIBUTED h¡EI¡ FLEADINGS Í]RGANTZED
PLEADINGS AND C¡]RRESFÊNDENCE

JDI,.¡ CONFERENCE hJITH BRIAN CROI^'E; REVTEH ATTORNE]/
GENERAL.S REFLY RE¡ RECEIVER; C']NFERENCE WITH
JACI{ HAGERTY; DRAFT CI]RREEFI]NDENCE. TI-ì DI]N
RATNER| REVIET^, FAX FRûM SUSAN STONE; FHûNE
CONFERENCE I.JITH JBI{N KENNEDYi CONFERENCE UJTTH
.JACK HAGERTY AND ALLAN 9LAGEL RE: STRATEGIES|
CONFERENCE WITH PAT SFRATT RE: DISCOVERYi FHTNE
CONFERENCE WITH CHRIS ROELINGi BEGIN REVIEW OF
TAPEs

È,.7Ci

EO

i:) I l3i / (:) 1 Fsg I:IFFICE CUNFERENCE hJITH .-I. hIILSI]N RE DISC:I]VER'Y
ISSUES AND RE. FREPARATIEN t]F A MI]TII]N Tt] CI]Í'IPEL
SF'ECIFIC PERFËRMâNCE I]N CI]NTRACTUAL UF¡DERTA}':]NG
Tt] ADVANCE FEES; I:IFFIC:E CI:II.IFERENCE I¡JITH B.
NI:ILÍIN RE sAME.

,:11/'i::r/(:)1 É'TE Cr:rl.lFER tIITH ._lH ANB .-lDhJ r:rN STFATEGY REGARDING
II.1I]TII:IN FI]R ELC: REGARDINC SAIYIE

::'t:, i?':J/O! EILC: REVIEbI DIICUI'1ENTS Al{D CTIwFERENCE t^,ITH CTIUNEEL
REGARDII.JG DISCI]VERY ANN F'ENDIIJG I'1III11¡¡gi REVTEI^I
DI:JCUI"IENT9 FRÐM STDLEY 8. AU9TIN AI.ID üUINLâN I:i

CRISHAI"I REGARDING DISGI]VERY AND FENDING
HEARINGi CI]NFERENCE hIITH SUSAN gT']NE AND
CIf,NFERENCE WITH C¡]UNSEL REGARDING gELECTTON LtF
sLc.

,.tt/!.titJL

t)t /73/OL

ÊXN

JBF

í-tt /!:=t,/ OL

ctt/'¿â/oL pss oFFÍCEjGûNEFRENCE I.¡ITH J. HTLSSN RE DISCOVERY
--ISSUES.RâISED BY S. CARLSONI ATTENTION TO
LETTER FROI.I J. KENNEDY REGARDING FURTHER EOl (K)
CONFERENCE ON L/L4,

-'<Ér t' fu*- È'_

-Ëâr_
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SHEF'SKY & FROET.ICH LTD.
L{r ofTlcEs

4{' NORÎH MICHIGAN AVENUE
cHtcAoo, tLLlNots 60ó¡ l-

TELSPHONE (3¡:) J2?..1Oæ

FACS¡MILE (3r2) 52?.J92 I

E MA IL ¡ntdoshcfrl¡ lrs.com

FED tD. 16.2ó91453

.-IUNE 'i'7 r :i)(l1

FAGE 4.5/

i-i1Lti'74/t-tL ErXN ÐRAFT NETTIT:riìl Fr-lR AF,F,LIC:ATIr_tN [tF FEES

"-r 
i .t ,L+ / \-t L .-IDi/.i CT-IT.J'T i..'UE FiEViEI.¡ i:Iñ TÊPE5 i PHEINE C:i:Ii.]FERENCES

l^liTH .-li:rHi\.I i'iEi.ìi'iEDY ¡ C:ITNFERENCEg 14ITä ERIAN CF:r:ltjE
ÑEI âTTíJFiNEY IJÊI'iESi iÇ1 (}{) C:I:INFERENI:E I^IITH ALL
(:[iUi{sEL A¡{Ð F.AT sF.RÊTT; C:NNFERENC:Ë 14TTH PâT
9F'RATT; F'Hr:rNE C:r:'i\.lFEREÌ{C:E WiTH STEVE C:ARLgnN

,-IUDI l'H
FÏLE #
IÌ'JV. #

TERRAI ALAN þ:.. 5II"1F.gI:IN :f PAUL TUC:þ::EF
0;¡tì 1 34 - (:)()(:)C) 1 - Ef LC;
14(1f;7

-i:.¡'i4,/i.!1 F5Ë F'ÍtEFâRE Ft-tRI Êi'iD F'AflTIC:IFATET
C:IINFERENC:E; I:IFF f C;E C:I:INFERENCE
Fr:rLt-r:rtJ ING Sâl'lE .

IN FUñTHER fO1 (þIi
t^JITH .-1. hlILSr:rt{

I. råO

7.4i1

I .5û

i-Li,/ÍFlÛ1 EIXN DRAFT F:EsFEIN5E EIRIEF TI:I T'1[ITII:IN TI:I EIIFURCATE;
RE9EARCH RE: ETIFURC:ATIr:rN AND LENGTH 8F
DEPr:r9ITIflN€.

iit /'¿A/Qt GLN REVIEWED r ASSEMELED r CTRGANIZED AND Ct:tp16D
VARICIUE T.IRIGINâL DIICUFIENTS TO E{E FRCIDUCED BY
SENATCIR gIMF'SfiN (FER PPS ) .

r-)1,/¿E/O1 ..ID{^I FHONE CONFERENCE I¡ITH .IUDITH TERRAi PHONE
COI.IFERENC:E WITH ERIAT'I C:RCII.JE; IIEETING WITH BRTAN
CROWEi PHCINE CCINFERENCE WITH ËTEVE CARLSTN|'
EOl (K) CÛNFERENCE I.¡ITH ALL CTUNSEL; REVIEW
DCICUMENTS FCIR EXCHANGE

{)1/IE/O1 PSS ûFFTCE CCINFERENCE I"JITH .I. I^'ILSTN RE PREPARATISN
[ìF ADDITIONAL DOCUMENT REGUESTS AND
INTERROGATORIES TO PLATNTTFFS AND TO ATTORNEY
GENERAL¡ DRAFT SAMEi REVISET EDIT SAl*lEi
TELEPHONE CONFERENCE I.IITH P. TUCKER RE

TO REMAINTNG DISCOVERYï ÛFFICE
WITH B. NOLAN RE ÞRâF1 Ì,IOTION

FEES.

RESF9N9ES
äor_F"ÊneÑcE
REGARDING

16di-004349



'*a#¡li; -f5,.d

SHEFSKY & FROELTCH LTD.
4¡.' NORlH MICHICAN AVENUE
cHtc^co. tLLtNorS ó0ót r

ÎELEPHONE (¡12) 527{000
FACS|MILE (! r2) 52t.5921

E M^lL rntdethclt&yhr.con
FED rDt 3ó.2ó93451

Ltr ofFtcts

..IUDI TH
FILE #
INV. #

TERRA ¡ ALAN }{. 6IMF.gÊIN Ii. F'AUL TUC:I::.ER
0¿F134-C)CIOC)1-ELC:
14ClEi7

.-IUNE

F'fat5ts

Z'? ¡ ¡i)(:i 1.

Í(:)

'..ii/ !t:,/t_tL EILC: C:I:INFERENC:E t"IITH C:I:IUI\¡ÊEL RE,SARDING ÊRT INSTITUTE
C:8T.1¡4TTTEE; C:IINFEREFIC:E I.IITH C:LIEI'JT AND
C:III¡T.¡P55EN¡C:E hJfTH C:IIUN9EL REGARDING D[tC:UMENT
AC:r:ruI9ITIr:rN; REVIËW DISC:r:rVERy REHUEST9 At.tD
r'1r_tTIt:lNS,

i.,'i ,/i.¡'¿lQt EiXi'l DRAÍ:T AND Rt-:VT5E RESFCTNEE ETRIEF; REVISIT:ri'15 f rli
EÊI'1E F.ER ..IÐI4; CEINFEREry(:Es WITH .-ID[.Ii RESEARC;H
FiE: VERIFICATT,:IN I:IF PLEÊDTNG9.

t_t L .t ¿_tl / t-, L

'.-¿i/¿t:'/vL

.-IEIF FILE MA]NTENANCE

.-IDhJ C:CINFERENCE [^¡ITH FAT SPRATT; REVIEW
ÞISCOVERYiPHCINE C:ÉNFERENC:E bJTTH F.AUL TUCI';ERi
ETRATEGIZE WITH ERIAN çRÉhJEi CI:INFEñENCE I.¡ITH
E1RETT NEILANi REVIEI,J/REVI€E MTJTION FI:IR
ADVAI'IC:EMENT; PHCINE CÚNFERENCE I^IITH STEVE
CARLSCIN; FURTHER FHCINE CONFERENCE t^JITH PAUL
TUCKER AND DON RATNERi CI:INFERENCES hJTTH PAT
gPRATT; FURTHER CCINFERENCES I.¡ITH ERIAN CROWE

\-t L / ¿t3/ t-, L F'98 CETNCLUDE REVIEI.I SEN. sII'IPGCIN'5 DÊC:UIIENTS AND
IDENTIFY THOSE RESF.ANSIVE TCI DI:ICUI'IENT REGIUESTSi
CßNCLUDE FREPARATIÚN OF gEN. 5II'IPSON'5
RESPÉNEES TO ALL DßCUHENT REÊUEsT€; EEGIN
REVIEI T-IF P. TUCKER'S DOCUHENTS FCIR THTSE
RESPL1NEIVE TCI INITIAL DCICUMENT REG]UEST.

riL 17.É,/Qt TsD FILE MOTICIN FCIR ADVANCEMENT OF FEES I TIEMORANDUI"I
IN 9UPPCIRT AF HOTITN OF âDVANCEI'IENT ÚF FEESI
AND NOTICE OF I'IOTION I.IITH THE CLERI,( OF THE
CIRGUIT COURT I DELIVER CÉIURTESY COPIES CIF SAI'IE
TO JUDGE KINNâIRD'S CHAI"IBERS.

Q|/¿7/QL .IDW REVIEI.J PLAINTIFF SUPPLIED DOGUMENTS

I . È,i._,

i:¡ . 
=ic!

+ , ::lil

t-,{ t

ó. 1Q

,f .,;,'r'#
.,,ili;:. '
iËtf{tr'*L

r..Ë;
*:i-
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SHEFSKY & FROELICH LTD.
Lrf ofFlcEs

{.I¡ NORTH MICH¡GAN AVENUE
cHtc^Go. rLLlNots 6061 r

lELEPHONE (312) 527..t000

FACStMILE (3r2) 527.5921

E lt'lA¡L !fltd€rhclrkylr*.com
FED IDr 3ó.2ó91{51

.-IUDI'TI-J
F'ILE #
I¡JV. #

TEññA! ALAN i';:. 5Il.lF5¡:rN í:t FAUL TUC:[':.EFi
{rI5 1 :r4 - C}C}C}(} 1 - E:LC:

14C)!=7

._IUNE i'? r ',.(l(:) 1

F'A'ËE 51

! . .:;(-J'"ì r...',¡E¡l()1 ._rDW FHrlrlrJE C;r:r¡'¡¡-E¡16*CE5 t,'ITH a_:LIENTS; pHr:rNE

C:[Ii'lFERENC:E I^IITH STEVE C:ARI-3CINi F'REF'âRE

.i ! i"ii=_:, i {ri F,E5 ïFiAVEL'rr:r tdASHtNSTCIN I D, C:, I F[rR l'lEET]tJ6
I'1R5. TE¡IRA ¡:IN T/?? lTf REVIEI^J NI]çU|"1ENT5.

Fr:rR 5ÊmE

I^JITH

Ért i

L. ít-J

.:' ¡=r/'t

1 .70

ErLi: i:r:rtj'ÈÉñ:ENc;E rIITH C:r:rUNSEL ÊEGÊRDiNG STEETENE
HEAñII'JG F'I-AI.I5 F'I:IR F'EITET.]TIAL EETTLEI'IENT; REVItrhJ
D[iC:UI.1ENT5; ÑEVIEI4 F,LEADIi.iË AND EXHIEIITS AND
F.REF'ARE FIIR HEARINGS E¡EFI:IÑE .-fUDGE I.íTN¡iATRD.

i_, I .,' ¿ r'",/ t-, I ..IE:F [:i:IF,IELI ÊND DISTRTEUTED III:ITiNN TíJ C:|:IFIPEL FEEE
UFDATED F'LEADTN€5 II'IDEX AND AFF'ELLATE FLEFTDINÉS
INDEX ¡.IRDEREÞ iN€ERT5 C:CtFTED DI:ICUI"lENT5 PRI:tE,UC:ED
1'CI TLICI.IER AND 5II"ÍP€ßN

i-i 1 /'Ë'1 ./ il I ..IDI^I F,HI:INE C:LINFEFIEI'ICE WITH STEVE CâRLSEII.I i CI:TNFERENCE
CALL I¡ITH CHRIS RRELINGT DrlN RATNER AND STEVE
C:ARL€T-|Ni FHI:¡NE C:EINFERENCES I"¡ITH PAUL TUCKER;
REVIEW NEWSPâPER ARTICLEi REVIEI.I STDLEY FAX RE:
LETTER Tf] -IUDGE F:TNNAIRD AND LETTER TE ATTÚRNEY
GENERAL A5 I.JELL AE FAX RECETVED EY TED STEBFINS
FRI:IH MRS. DâLEYi FUftTHER PHCINE CEINFERENCEg I^IITH
ETEVE C:ARLS':IN; DOCUHENT REVIEW.

û1/'I:7/Q1 FSS I'IEET WITH MRS. TERRA Trl REVIEW D'IC:UMENTS AND
DTSCUS6 LITIGATION ISSUES AND STRATEGY¡ RETURN
TRAVEL TCI CHICAGO.

t)t /3Q/QL ELC FREPARE FCIR HEARING BEFORE JUDGE I(INNAIRD;
CNURT APPEARANCE BEFORE -IUDGE KINNAIRD AND
CCINFERENCE I.JITH CCIUNSEL POST-HEARING,

QT/3A/01 ..IEF C:Í]PIED PLEADTNGS RECEIVED ON OT/26/O1 FILE
MAINTENANCE

4Èffi*'' .r!*H. :.:+'; .dÉ# * ..i-r#år.qß...

16di-004351



,. ì. '" ; +i,." . ,.iÉ&:: .--+ .#ffi'*fflJr omcEl

SHEFSKY & FROELICH [JTD.

..¡ NORÎH MICHIGAN AVENUE
cHtc^oo. tLLINofs 60r¡ll 

.
TELEPHONE (¡r2) 5¡7¡m
FACSIMILE (il2) 52?.!921

E MAIL tfl tdarhcftLylrr.com
FED tDl 3ó.2ó91,153

.-IUDiTH TERRA' ALAI:{ I'i. SIMF'gfII.l i9 F'âUL TUC:I:::ER

FILE # t:r'¿el:-r4-()Q(lC)1 -E|LC
I¡.]V . # 14ClE7

.-lUi'lE l':t I : i:iij L

F.Ê68 Í¿

.-IDü.J C:ÊNTINUED ÑEVIEI^J CIF FLAIl..ITIFF DI:ICUMENl'ã;
C:I:INFERENC:E WITH ERIAN C:RI:IÌ^IE; DRAFT
C:ErRllEEF'ËNDENC:E TCl .-lriHl'{ l.;ENNEDY; C:EtJRT
fâÉ'PFARANC:E; F,HCINE C:ITNFEHENC:E HITH DR. TUC:t,::EiTí

C:I:INFERENC:E WiTH F'AT SF'RATT; C:I:INFERENC:E WITH
rJRIrl|.¡ C:RCII.IEi I"lULTIF'LE F'Ht]NE C:CII..IFERENC:ES þIITH
I'1Ê3. TERRA

REVIET^l Ilr:rC:UtlEi\¡T5 PRf:rDUC;EÐ ErY TEñRâ Fr:rU¡JDATIi:rt\¡ ;
FINALIZE ALL r:¡F l'1R6. TERRÊI'5 WF:ITTEN DIEC:flVEÊY
REÉT'IIN5E5 PER DI9C:U5SII]I{5 I.IITH HER; TELEF.HNNE
CI:TNFERENCE WITH hl, C:tlrNLClN r 9. C:ARLET--rII| I -1.
WILSON AI.ID E. C:RCII^IE RE VART':IU5 €ETTLEMENT
IDEAgi EIFFICE C -¡NFERENCE hJTTH .I. WILSON AND E.
CR|SWE RE DIEC:USSICINg WITH FIRS. TERRA YESTERDåY;
l:FFIC:E CCINFERENCE t¡ITH '-1. t^lILSCIN RE '-IUDGE
I..iINNAIRD'S MEDIATTI:IN IDEA; EEGIN REVIEI.I I]F
DßûUMENTS PñTDUCED FY BUNTRCTCH ÊND GTBL¡ITZ.

t.l1 ¡':f!. /O1 E:LC PREFARE FCIR MEETING I^IITH STDLEY & AUSTIN ANE
CONFERENC:E WITH COUNSEL REGARDING SETTLEHENT
AND HEDIATüR ISSUES; CûNFERENCE AT SIDLEY &
AUSTIN I^IITH T.IILLIAI"I CßNLON AND STEVE CARLSONi
CCINFERENCE WITH CTIUNSELï REVIEW DBCUMENTS
REGARDING Ì.IEDIATION Ê1ND SETTLEHENT' ISEUE AND
DISCUSSICIN AS TO THEßRIES CIF DEFENSE.

QL,!?,I lQL BXN REVTEb¡ PETITICIN TO INTERVENE (.30 ) .

Oii?T/AL ..IFF UPDATED PLEADINGS INDEX AND APPELLATE FLEADINGS
INDEX ûRDERED INSERTS AND FILE FOLDERS

,: -tt

.:; . t-/(-1

--.,.i . ¡u'.:i,: ' r4ì.'*ru

i&".
':::l'

-,;ffi
16di-004352
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L{çOfTlcE! ___ ''!-' .,;'''*+ ' ffi' :9*F.,:;-}
SHEFSKY & F'ROELICH I.:TÐ.

.*

{.I¡ NORÎH MICHIOAN AVENUE
cHtc^Go. tLtlHo¡t ú0ólt

TELEPHONE (!t2l !¿r-¡(m'
FACStMtLE (¡l2t 5¡?.t9¡l
E If AIL tnrdQttcltlyhr.coE
FED tDt 36.269¡1t3

.-IUDTTH
F]LE #
INV. #

TERRAT ALAN t::.. 5If4F'€r:tN it, F,AUL TUC:t,:,ER
{)Zã 1:r4-C)OC}{) 1 --EI:LC;

1,4(1.ã7

.-IU¡'JE

F'AgE

,j:¿t , tltr:

i:r L, ::i L/{:t 1 .-IDþJ REVIEW FAX FRI:III TALI MIC:HAELI ; C:I:INFEF:ENC:E I,IITH
EìRIAI'J C:RCrtlE i |4ULTIFLE FHr:rt'¡E C:r:rt-JFE|îENC:E€ HITH
ERIrlt.t c:RErl.JE i i;|:TNFERENC:E t'iTH ERIâi.¡ C:FCrt4E flNÐ
F'AT EFRATT RE: 1,t5. SF'ñATT,S REVIEW [rF ._tUDITH
TEFñA'5 DC Dr:rC;UFIENTE rll{D f:fr¡1p'¡6¡¡¡f.-' FHETNE
C:E|NFERENC;E I.JITH F.AUL TUCI':ER; FURTiIER çI:INFEREi'JC:E
t.l:TH FâT 5F'F:A'fTi ¡.]EETI¡.ir3 ErETt^iEEiì] ilE5gfiE.
C:rlRLSEtN I C:CtNLr:iN r C:Rr:tWE Al{D UJf LSC|N i C:ÊLL
REGARDÍNG T,1EDTåTI:IR9 i ÐRAFT C.EiRREEF'I:¡NTIENc:E TI.i
I:IUR C:LIENTS

t., I /' .:: I ,' t-, I F'55 FURTHER r:iFFIC:E (:C|i.¡FERENC:E t,jiTH ._t. '¡ILsr:rN ANÊ, E!.
C:RCIIJE RE lt'X':t I"JITH .-1, TERRAT HER THEüRY CrF THE
C:A5EI AND DOC:UI'IENTÊ FRT-IVTDED EY HER; FINALIZE
AND SEFVE ALL REMAINING I:IUTSTANDIFIG DISCÍ]VERY
REgFT:IN3Es i E-MAIL I.1ES5AGE TÊI ALL Cr-IUIlgE¡ *'
SAPIE AND RE SUFPLEMENTAL PRT.IDUCTIEII.I ANTICIPATED
NEXT I^IEEþ:i REVTEW ..I. TERRA ADDITTCINAL DSCUMENT9
AND IDENTIFY THßSE FOR SUFPLEÌÍENTAL PRODUCTIÊN;
EEGIN REVIEW OF P. TUCKER DOCUMENTS FOR gAME.

1-ì!-:/(:¡1lo1 ÉLc REvrEt^l DctcUMENTS REGARDTNG DrscovERy rssuEs AND
CBNFERENCE t.IITH CGUNSEL RELATIVE THERETCIi
REVTEhJ AND ANALYZE PLEADINGS.

û¿,/i]1'li:i1 .-¡EF E{ATES STAMPED DOC:UIIENTS UPDATED INDEXES AND
CCIRREgPCINDENCE FILE ORDERED IN9ERTS

tl,:/()1,/O1 .JDhJ CCINFERENCE WITH BLC AND p5g RE: ÈTEDIATION
CIBJECTTVESi DRAFT CORRESPÍ]NDENCE Tü .IUDGE
KINNAIRDI PHCINE CONFERENCE I^IITH STEVE CARLSI]Nî
PHONE CONEERENCES h'TTH CLIENT9¡ PHBNE
CS¡IEERENCE' WITH.$OUNSEL i RE9EARCH
6Ufl¡ÍFIGâTIONS gF I.IEDIâTIONS.

O.C,TI¡1791 FI..IH CCINFERENCE I.JITH JIM I.IILSON AND BRIAN CRGWE RE:
I"IEDIATOR OPTIONS

r:' . l. r:l

. tl(l

l,É(j

?.5r1

4{)

,,,.,$ifM"F ,=

16di-004353
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SHEFSKY & FROELICH LTD.
L.{r oFf'tcE!

1¡.¡ NORlH MICHICAN AVENUT,
cH¡cAGo, ¡LLtNOIS ó{lC¡l 

-

TELEPHONE (tl2) 527-¡o@

FACSTMtLE (3r2) 52?.5921

E M.{lL !flrdC!hcft\ylrw.com
FED tD' 36.269J451

..ðsç*

,-IUI]ITH
FILE #
INV. #

TERRA' A-LAN I{:. 5IMP5I:|N I:i F.AUL 'TUC:I:::ER

c)'JEil :r4 -ilo(lo 1 - ELC:
140.î7

.-lUfJE Ë':, I É(j(:, 1

F.AGE E4

7. i'tl¡

..f{:}

L..IQ

.3C¡

?.74

9. 10

i'¡:l /a¡1lalI C:I:INCLUDE REVIEI^J I:IF DI:IC:UMENTS F'RI:IVIDED EY F'RI:IF.
TUCI.;EH FIIR SUPF.LEMENTAL DI:IC:UMENT F,REIDUC:TTON
RESF|]N5E; BFFIC:E f:rlrrurgRE¡aat (X3 ) i^IITH E. CRÍIWE
AI'JD .-I. WILSCIN RE Ì'lEEIATTI:I¡i IgÊìUEs: F'¡]ITENTIAL
C:flNFLIT:TS EY |'IEDIATEIRS F'R¡:IF'[I5ED EfY F'LâINTIFFS
ÊND ATTtrRl{EY GENERALr âi,JD IN F'REFÉìÉâTIr:rN Fr]R
ç:f:INFERENC:E C:ALL l.JITH C:LIENTS; F'âFiTIi:TF'ATE I¡J
c:[rNt--ERENC:E CALL t^tITH Er. C:F]r:rWE r .-r. i.JILSr:rN I MÉ9.
TERRA r F'RLIF. TUCP;.EFIr AND EEI'1. SIMPST:IN RE ALL
lFêr rÊñ
I:'.:UE.f .

i_ij,'ili//f-)1 TED DELIVÊR C:Í|URTESY f:r:rPJEs TEr ._TUDGE f';:iNNArRD,t'
C:HAIIBERS.

ûË,/(]T./O1 E:LC C:I:INFERENCE WITH T.JILLIAM CNNLI:fN ANE CI]NFERENCE
I"JITH fltltg¡¡59¡ ñEGARDING SELECTfT:rN ¡:rF l'1EDfATflR.

A?,iC'2,/QI EXÑ CÉNFERENC:E I.JITH .IDI"J; CENFERENCE HTTH EFIA;
RESEARC:H REGARDING THIRD FARTY BENEFICIARY LAI^I.

t-t¿/ r-t¿,t l, L

Ð7/ t:t'¿/Ol

EXn¡ REVfEi^¡ LATEST PLEADIN'Ë ANÐ CnRREgPill'{DENCE.

EI"IA IN CIFFIC:E C:ONFERENCE I¡ITH BXN RE¡ RE9EARCH
AEILTTY TO SUE UNDER AGREEI"IENT.

C7/.)'¿iol .IBF FATES STAMFED DOCUI"IENTS STAMPED DL]C:UMENTS
CNNFIDENTIAL

fr.¿/q?./Q1 .-IDhJ CÉNFERENCE CALL WITH .IACK HAGERTY AND E{RIAN
CROWE¡ PHONE-CONFERENCE WITH PAUL TUCHER; FHCINE
CCTNFERENCE I¡IITH JUDITH TERRA| I'IULTIPLE PHCINE
CONFERENCES..I!¡I1I.J BRIAN CRQllEi DRAFT
ccrnnEsiûßtoeñfËirrg¡; JUDgE i FtuLT rFLE pHcrNE

CONFERENCES I.IITH STEVE CARLSON REGARDING
HEDIATIONi RESEARCH REGARDING SAME.

5C)

..:i#., .r- û.",.:i-!' , .;,.. .j,. :!(:.

.ffi-.æi.iË- ";i+' :er': 'l'd&
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Lrr ofTIqE! È \ -'1';f. j

SHEFSKY & FROELICH [.TD.
...4 NORÎH MICHIOAN AVENUE
cH¡cAGO. tLLlNOlS 60ór I

TELEPHONE (3t21 52?{ü0
FACSTMtLE (ll¡l l¡t.tg¡r
E M^lL rfltdcrhcßtylrr.con
FED ID. 16.2ó93,1J3

.-IUDITH
FILE #
TNV. #

TERRAT A.l-AN l(. 5IMPSr:rN f:(, FAUL TUC:1"::ER
()e81 34 -C)OOO l - E|LC
I 4AE7

.IU¡IE

F'ÊËE

3':lI :i.lr:lI

i:ilrl(J¿.ii)1 M._iH FURTHER DISC:U5Efr:rN€ WITH ._rIM tiILS¡:IN REGARDING
F1EDIATI:IR STRATEG]E5

:.; .i: ./ t..:¿ /' l-, I Fã5 F{EVTEi,J PREIPÊ5ED F'RI:ITEC:TTVE I:IRDER RE
C:CINÍ:IDENTTALITY EIF ETFATESTC: PLANNTNG
DOC:UFIEI'{TSi IDENTIFY ALL C:flNFfÐEi'lTlrâL Ð[rCUl"lEi.j.1-3
F,RI:IDUC:ED TII DATE EIY DIRE[:TI:IR DEFEIJÐAi,ìTã AND
ÍNSTRUCT .-I. FTEHER -ÑE T.IARþ;ING EâI'18; LETTER T¡]I
FILL C:IILII'IEEL RE ÐIF|ECTAÑ DEFENDANTS'
EUFPLEI'IENTAL PRI:¡DUCTfnNi REVIEI^J ALr
CCIRREFF,IINDENC:E FRßI'I ALL C:EIUNSEL RE Ë,F:¡]iF'I]¡5ED
l"lEDIATC|RS; Í_TFFICE C:ËTNFERENCE t4ITH ._t. r¡ILSC|N ÊE
sAME.

. i:l (:¡

+. I(-j

. f-rt ;

'f rfa'r

:. t-ì(:ì

¿. .Jt-,

I,: j. .,/ t_, ¿ ,' t-, I

¿./ UC¡ / (,r I

T5D

ELC

oEL I VERY Tr3 ._rgp6E l.: I NNfl I RD' G C:HA|,II===============:ER 
g,

CCINFERENCE I^IITH COUNSEL; REVIEW D$CUMENTS
REGARDING HEDIATION AND SELECTIBN I]F HEDIATüR
AND CCINFERENCE RËGAñDING STRATEGY AND
PROCEDUREi PREPARE FOR HEARINGi COURT
APPEARANCE EEFEIRE .IUDGE I"íINNAIRD AND CNNFERENCE
WTTH CI:IUNSEL FCIET.APPEARANC:E; REVIEW DISCÛVERY
AND DISCOVERY RESPC¡NsEs.

i-ìrÎ.iQEli¡1 EXN RESEARC:H REGARDING THIRD FARTY EENEFICIARY
f ¡:i:t tE'¡=
¿ ggLrLJ .

:)'!/ 1)3,T Ql ..IEF TIRGAI.,¡IZE DISCTVERY DflCUFIENTS
PLEADINGS AND CORRESPCINDENCE

ORGANIZED
CIRDERED INSERT5

úit' i "

';Ê#:l'Hf .&un¡ "'**å.
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SHEFSKY & F'ROBLICH T.:TD.
Lrr orf¡cE5

¿¡.¡ NORTH If¡CH¡OAN AVENUE
cHrcA60. tLLrNof s 60ál r-

TELEPHO¡¡E (3t2| J27-r{Xþ
FACS¡I{rLE (3t 2) 527.592t

E \lAlL tnrdclhcß¡Ihï.con
FEO tDr 3ó.2ó93.t51

.-IUDI TH
FILE #
il.rv. #

ÏERRA' ALAN t{:. 9Il'lFSllN ì:i FAUL TUC},IER
(lcE 1 ::t4 - (l(l()(:r 1 - ErLC
14()F7

.-IUNE Ë'i r f (l(.) 1

F'AGE áIi

F.1(r, ; ,; 1 ¿. r'ri _1. -IÎ)i.I F,HI]hIE C:ALL TI] SENATI:IR gINF'SI:II,I; CI:II.JFERENT:E I^JTTH
I1RS. TERËA; TELEFHI:INE C;ALLS I^JITH DR. TUCI,íER;
TELEF.HI:INE CALLS '/JTTH HR. AUGUST; TELEF'H':INE
C:ALL5 I'JITH I'IR. CAF:LSI]N; REì/IEt,J F'RI:ITECTIVE
¡:rtiDER i F{EVIELl DRAFT CTIMFLAINT.

. :_," I ::: ,¡ iJ I Iri i: Íì;EV I El,.l DrlrCUl'.1EhlTg f l:r FREF'ôRE Fr:rR
ATTI:IRI..IEY GEI.JËRAL AI'JD CI:II'JFãREI'JCE
RELATiVE THEFETI].

MEETII{G t^JITH
WITH CJI:ILJNSEL

i.E(J

7.l(j

4. É,C)

: / i:',jaì1 5;I-i C:I:II\.IFEREI'{CE I^JITH ATTI]RNEY GENERAL FLI:tYÐ F'ER|.I:INg
AND T. HARRIg; REVIEhJ DI:IC:UI'IENT5 AND CI]I{FERENCE
i'lITll c:tl¡¡ttt REGARTìING 9TRAlEGY AND PF:|:ICEDURE.

,-IDI"J PHI:II{E C:ATT TI] JUDITþI TERRA; 5F'EA}{ WITH I'lR.
MICH¡qLT; I'IEETING I^IITH ERIâN CRÚI.¡E AND FLI]YD
FERI(INSi MEETING I,¡ITH ERIAN CRI]I^JE âND .-IACK
HAGERTY; FHTNE CÛNFERENCE [^TTH JUDITH, PHONE
CI]I.IFERENCE WITH HEDIATOR OFFICE; FH|]NE
CI:INFERENCE UJTTH FAUL TUCKER i FHÐNE CONFERENC:E
I^IITH ERETÏ âUGUST; REVIEW ATTLìRNEY GENERAL
F flr:TF ESED SETTLEMENT .

FHENE CI]NFERENCE WITH STEVE CARL€ON; CONFERENCE
I^IITH BRIAN CROWEi CI]NFERENCE I^¡ITH LAURIE ROSER
REGARDING SENATOR ALAN K. 9IIVIFSTN| DRAFT
C']RRESFCINDENCE TO Î{EDTATORi CONFERENCE bIITH
ERIAN CRÐh,lE REGARDING TNTERVIEWS I]F ÛUR CLIENTE
h¡ITHOUT USi "REVIEW ÐRDER DENYING I]UINLAN'S
MOTION FOR RECONSIDERATION; TELEPHONE CALLS
hTTH CLIENTS.

,i:./¡(:¡,/()1 -rErF FILED CflRRESptNDEt"tCEi UFDATED APFELLATE
F'LEADINGS Il.lDEX

"'j 
,' i't\ / t\1 .-iût^l

í:r¿.ti'7i(11

,?{J

',¡

)
)t-

''#, '-T,'-'''

ï -.t .:''
{ .'".1j
Å"t i li.i

¡&#tåi;*d&.;;*,
i#,

..&r
4i**#
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SHEFSKY & FROELICH LTD.
L{r ofFlcEs

..I4 NORIH MICH¡OAN 
^VENUIcHlcAGo. l¡.¡.lxots ó0ól r

TELEPHONE (3t2t 537-10fl)

F^CSil\ilLE (312) !27.592r
E M.l lL rntdorh.f!lyl¡r.com
FED lDl 36.2ó93,153

.-.'.q,¡¡:.*

,JUDTTH
FILE #
rNV. #

TERRât ALAh,I I.i. 5IMF.5I:II'.I I:r. F.AUL TUTI':ER
(leE 1 :::4 -{l(l()(l 1 - ELC
1 4r)87

BXN REVIEI.I MOTITN FOR CCINTINUED TRB

TO MRS. TERRAJBF FAXED LETTERS

_IUNE Í:; I J(lr-):.

F.AGE É 1

:i . Li t_l

* . t-:r l-l

. .:ir-¡

.go

â.aa

':¡¡/t1,1r:)1 .-IDþI F'HI:INE CTJNFERE.NCE I.JITH ERETT AUGUST; CI:II,.IFEREI.¡L:E
UITTH EIRIAN CRüþIE; FF{EF,ARE CLIENTS Ft:tR
SETTLEMEI'¡T MEETING; REVIEI^I A¡JD REgFI:ìNSES TIf
rNTEF:RI:IGATfiRIES .

_iDtJ F'þtr:rhtE c:r:rt,tFERENC:E r^JI'IH Ì'1R9. TEF:F.Ét (LEi{13THy
FREF.ARE FI:IR HEETING i ; TELEF'HI]NE C:ALL TI:I ÞRE=T
AUGUSTi CALL TI:I THE SET'JATI:IR; REVIEI^.I II:ENNEDY
DRAFT AGREED III:ITII:I¡J TIf EXTEND TEI"IFÍ]RâRY
RESTRAiI.IING I]F:DER; F.HI]NE C:III¡PT¡E¡.¡C:E I^JITH gTEì/E
CARLSI:INi F'F{':INE CI]NFEREFJCE i^JITH ERETT AUGUST;
FREFARâTII]N NF MRS. TERRâ.

(}3,/T3/(]1 F'35 ']FFICE CI]NFEREI'JCE I^JTTH ..I. I^JIL5I:IN RE DRAFTING
REFLY IN gUFFIf,RT t]F ADVANCEMENT ']F FEES.

i:iÊ,/¡:3/()1

rt?/?'.:!/Qt

JEF FILED CDRRESPI]NDENCE

*lDW TELEFHúNE CONFERENCES þJITI{ -TUDITHT llR. HICHALI T

EÊETT AUGUSTI STEVE CARLS¡]N; LENGTHY CDNFERENCE
I^IITH FAUL TUCI(ERi MEETING I^IITH .JUDITH TERRA;
DRAFT CÍJRRE9PÛNDENCE TO LORI RL1EEER; TELEPHI]NE
CALL WITH FIR. AUGUST| FREFâRE MRS. TERFA FIf,R
INTERVIEI,J.

UZ./Z-.J/OL F'SS BEGIN DRAFT REF.LY IN SUFFORT ÛF I:IUR MI:ITI¡]N FT-IR 1.3O
ADVANCEMENT.

Q?/2ã/OT ELC REVTEH DOCUMENTS REGARDTNG SETTLEIÍENT ISSUES
AND APPELLATE MATTERS.

CI?/Zã/OL JDW -TELEPHONE CALL WITH CLIENT; REVIEW NEW
DOCUl.,IENTS¡"

.5c,

.ao

.30

. ¿\J

0?/?,6/ol

t:t?/zÉ/oL

e#ffi1:

È

'/:

4':i:;tffi'¡' **,$*#, ;,s
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Lrr otrrcEs v4'-f
E

SHEFSKY & FROELTCH LTD.
{{{ NORTH MICHIOAN AVENUE
cH¡cAGO. ¡LLINO|S 6¡t -

TELEPHONE (3t2) t27-{Xþ
F^CSTMTLE (312) 527.t9Êt
E MAIL rfltdCrbcltlylr*.com
FED lDr ¡ó-269t53

.-IUDITH TERRAI ALAN i.I. 5IÌÍF,5¡-JN }:i F'AUL TUf:i.::ER
FILE # Oeã1::r4-(lOClCll -E|LC
INV. # L4QAT

.JUNE i'7 r ¿rJ(:r ¡

PAGE É,4

5. Í(:jtJt=t / t_t4 / t'-, I .-IDT4 REVIEI^I I"IATERIAL9 TN PREF'ARATTIJN FIIR (:LiENT
I.IEETING; TELEÍ-'HÉNE CALL bJTTH EIÉETT AUGUGT;
TELEF'HCINE C:ALL I.IITH MR. C:ARLSI:IN; TELEFHÊINE CTâLL
I4ITH C:LIENT; T,IEETING I,ITTH CLIENTS AflD C .IUN€EL
FCIR FCIUNDATICIN.

i.i::r/(i=iiJ1 EiLCr REVIEhJ DCIC:Ui.1ENTS REGAÉDIFI'3 FEE ARGUi,IENT AND
C:I:INFERENC;E I.IITH C:¡:IUNSEL Í{EGARDING :3TATU5 ANÐ
F,FII]IC:EPURE I:IN I'IEDIATIIIN .

rr:j,ir)5/c.)1 ._iüii TELEF,HCTNE C:ALLS UJfTH I'15. 5Tflf.¡E; TELtrFHr:rNE CALL
I.IITH T,IR. C:ARLsI:IN i REVIET^J SETTLEMEIJT I:IUTLINE ï
REVIEI'i I:TUTLINE tltF SETTLEMENT REGARDITIG EMI;
TELEFHT¡NE CALLS I^IITH CLIENTS; REViEI.J ANÐ REVISE
I:IUTL]NE F8R NEW EFFER; EXTENDED MEETING I^IITH
CLIET.]T$.

11.3,/(}ÉiQl EILC CCTNFERENCE WITH I^JILLIAM CCINLCIN âND ç¡:TNFERENCE
WITH STEVE CARLSCIN A¡"I AND PHi CTNFERENCE i.TTH
CCTUNSEL REGARDING MEDIATITfN r ATTC'RNEY GENÉRAL
fiND FEE PETTTITN.

Q?, t t)¿.¡ ç7 ,.IDT4 EXTENDED CCINFERET{CE GALL I.JITH Ì",IRS. TERñAi PHONE
CTINFERENCE UJf TH STEVE C:ARLSON r PHCTNE C'INFERENCE
HTTH BTLL CONLONi PHÚNE CONFERENCE WTTH FLOYD
PERKINSi PHONE CONFERENCE I.IITH JOHN KENNEDYi
PHONE CONFERENCES I,ÙITH GOURT CLERK; PHONE
CCINFERENCE WITH DR, TUCKERi REVIEI.¡
CCTRRESPONDENCE¡ REVIEW PROPOSAL;- REVIEI"J AND
CORRECT SAI,IE

i . r.!;-r

t :rl

4.?{}

50O?/Oú/OL PSS PARTICIPATE IN,.TELEPHONE CTNFERENCE WITH B.
CONLONTi'Fi'T.GROtlEr AND J. WILSON RE FROPOSED
SETTLEI-4ENT TERMS ARRTVED âT IN MEDIATTON.

... r ^ ..ii.
.àü.u

:i-*ilFiiis .. "*-,". .ffis*'.ffi !i
. .*!.å* - -. - -,ffi:, - -iL S.. .,

:, .Ëih .¡*tr' . ,i¿. :

'"'ËL:flF.dr
16di-004358



SHEFSKY & FROELICH I.:TD.
Lrf omcÉs

{¡{ NORTH MICHIGAN AVENUE
cHICACO. ¡LLtNOtS 60ó¡t

lELEPHONE ('l2) 52r.1dxi
F^CS¡MtLE (!¡2) 127.592t

E MA I L tntdcahcftkl¡l¡*..coE
FED tDt J6.2ó91¡5!

,-IUD I TH
FIL-E #
It¡v. #

TERRA' ALAN l':. SIMFSCIN fq FAUL TUCI{ER
0¿.8 1 :r4 - (:)C,C)O 1 - ErLC:
14(157

.-ruNE 3':r I I(:,(:, 1

F'AGE È,ã

5.,,i(j

+. ii:,

I . .:it-¡

. ¡(l

::l . /:,Ü

. Í{l

¿ . r_r(-t

. :f{)

.-'t.=tlltT/Cr! .-IDf^I REVIEW C:I:IRRESF'I:INDENC;E FRCIII I.IR. i.IENNEDY; FHL-¡NE
C:I:INf:ERENC:E I,JI.TH ETEVE C:ARL9TIN; FHCINE CI:INFERENCE
I'ITTH C:EIURT; DRAFT RE9F'IIN5E TI:I RULE 1:J7 LETTER;
DRAFT 5TATU5 C:ÊIRRESFT:ÌNDENC:E TEI CLIENT; REVTEU¡
DI:ICUI'iE¡.{-T5; REVIET^' RESPI:IN5E rN PFiEFARÊTT¡:IN FI:IR
IÍ¡]T I I:II.J

i.).:iì11/ctl .-iD|'^l F,HrlNE c:r:rf,Jf:ERENC:Ë 
".tITH 

STEVE CAÊLsErN; Cr:iNFEHENC:E
WITH ErRfÊ1i.J ç:RÊrt^JE; F'REF,ÊF:E Fr:rF: C:r:rURT AF,F,EARANC:E;
C:I:IURT AF'FEARANCE; FH':II'JE CALL Tß MR. þiENNEDY;
EXTENDED (:I:INFERENC;E t"IITH C:LTENTS; CEINTINUED
FEVIEi^J I:IF DI:IC:UMENTS

Q=t'/rvtr/Q1 EILC ctlt¡¡pgçE*c:E |/,JITH CEIUN€EL; REVTEH AND ANALYZE
DNCUF1ENTS FIEÊARDII.{G SETTLEI'IENT IssUEE AND CNURT
PRI:ICEEDINGg.

i.,7,/T},?/ÐL .-IEIF CÛPIED AND DISTRIEUTED NEt.l CORRESPÜNDENCE

Q:l/O€.t/Ql .JDt^t PHONE CTINFERENCES I¡ITH CLfENTSi pHtNE
CCINFERENC:E I,IITH MR. CARLSONi REVIEW MCITICIN AND
RESPCINSE IFI FREPARATII:¡N FÚR ARGUMENT ON MBTIT:IN

i.I:I/LL/QL ËLC REVIET^J AND ANALYZE DCICUHENTS REGARDING
gETTLEI'IENT ISSUES AND PENDING MOTICINS.

O:3,/1î./OI ELC CCINFERENC:E I.JTTH CCÍUNSEL; REVIEW AND ANALYZE
DCICUMENTS REGARDING STATU9 AND PROCEDUREi
CCINFERENCES I"¡ITH I TLLIAM CÚNLON AND CTNFERENCE
I.JITH COUNSEL i REVIEI,J DOCUMENTS REGARDING
DETAILS OF SETTLEMENT NEGOTIATION AND FEE
DISPUTE.

A3/T?/OT JBF COPIED AND DISTRIBUTED APPELLATE PLEADINGS

'!f
'*

?¡'

.*JT

16di-004359
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SHEFSKY & FROELICH T.:TD.

.I¿¡ NORTH MICHICAN AVENUE

cHtcAGo. ¡LL¡NO¡S ú0ót t

TELÊPHONE (!12) 52?-¡{m
FACS¡MtLE (3t2) t27.592t
E MAtL ¡ntdclhc(tÀtlrr.com
FED tDr 36.2ó9J453

.-IUDITH TERRAT ALAN l{. EIMF'5CIN r:1 F'AUL TUC:['íER
FrLE # A¿F134-ClOClC)r -BLC
INV. {t 140ã7

i)::I/ 1¡,i Û1 .-IDI,^¡ FHÍ:INE CI:INFERENCE I.IITH DR. TUCI.::ERi ç:¡:INFERENCE
C:ALL I^JITH FRIÊN CRTII^JE AND BILL C.I:INLCINi C:I:INTTNUE
ÊEVIEI^J CIF DNCUFIENTS

.-t.:t/ L.:i/r-rL EILC: C:CINÍ:ERENCES WITH hJ]LLIAiI C:I:¡NLEIN AND STEVE
C ARLENN; CT-INFËRENCE hJITH C:I:IUNSEL i REVIEI.I
Ð[I(.UT,IENT5 REGAñDII{6 EETTLEI'IENT ]55UES ât'.¡D

ETRATEGY.

'.iÎ/ li:t/QL

$:1/ L3/QL

.-IDI^I F'HCINE CRNFERENCE 14ITH E-IÑIAN CRIJI"JE

.-.I..IH C:ONFERENC:E WITH BRIAN C:RÚI^IE REGARDING ETATUS
AT.¡D STRATEGY; REVIEW C:ËIRRESFI:INDENCE REGARDING
I1EDIATICIN.

Û:I/ I4/OL ELC CCINFERENCE WITH I^¡ILLIAM C:flNLBN ANÞ C:IINFERENCE
I"JITH COUNSEL i REVIEW DÍ]CUMENT€ REGARDING
SETTLEMENT DETAILS AND STRATEGY.

O!/I4/QI .-IEF FILED NEW PLEADINGS AND C:L:IRRESPONDENCE

ç3/ t4/Qt .-tDtd CÉNFERENCE CALL WITH BRIAN CROWET .-lIM hJILSON
AND BILL GONLÚN| PHGNE CCINFERENCE WITH BRETT
âUGUST¡ PHONE CBNFERENGE IIITH STEVE CARLSETNí
REVTEb¡ STATUTE OF LII-IITATTflNS i FURTHER PHONE
CC'NFERENCE I.JITH MR. AUGUSTi REVIEW NEW
SETTLEMENT PROPOSAL i PHCINE CCINFERENCES I"IITH
CLIENTS REGARDING SAI',IE

I]3/15/O1 BLC CONFERENCE I.¡ITH I.JILLIAFI CTNLBN AND CONFERENCE
I.¡ITH FLOYD FERKINS AND THERESA HAMES|
CgNFERENCE }¡TTH COUNSEL¡ REVIEI.' DOCUMENTS.

.-IUNE .j.'? r ¡r)t:i I

F'AGE à¡!'

': 'f¿_i

I . (_rt_,

. ii(:l¡

1 . (-l{J

I . r-Jr_J

.40

4. r:'()

r.EQ

Ê-.iffi . ,..tl]$i' ,

#úiür
16di-004360
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L\f ofFlcES :
SHEFSKY & FR
44' NORTH MICHIGAN AVENUE
cHtcAco. tLLlNof s 6{xil I

TELEPHONE (3r2) 527-1mO

FACS¡MtLE (3r2) 51?-t92t

E MAtL !fltdc!hcfiLyl.*.coú
FED tDr 3ó.¡693453

.-IUDITH TERRA' ALAN l'i. 5Il'lF'grlN Ít PAUL TUC:þ::ER

FILE # O3:,-134-OCrClQl -EILC
INV . # 14Q.ã7

'..i"'i' '

,:!::i ./ I F ./' i:) 1 .-IDI.I F,HCINE C -INFERENC:E I^'ITH ERETT AUGUST; FHI:INE
C:EII-]FERENCE WITH STEVE CâRLSNN; F'HIII'JE CI:INFEREI'JCE
L.IITH DÊ. TUCI.€Ri REVIE-'J MEDIAT6R LETTER;
C:fli'Jn:ERENtE CALL t"lITH BRIAN CRr:rl,lE rlND I'lR.
c:r:rtiLr:rN; DRAFT Cr_rRRE-ÊF,r_TNDENC:E Tû ._TUDGE t.::rNNâIRD ;
F'HI:Ii{E TNNFERENC:E I4ITH IIR€. TERRAi FREPARE
ilEÞTATlIIN F'[I9ITICIN PAF'ER i F'HIINE C:IINFERENC:E I.JITH
Plñ. F'EHþ:TN5i FHI:INE TI:INFEßENCE I.JITH I'IR. CCINLEIN

{)::i ./' i ¡i. ¡' t-¡ 1 -lDbi FHETNE C:CTNFERENC:E t¡ITH BKIÊtl CRC|IJE; FHLINE
i:il¡I.IFERENCE t^IITH .-lgHN l.;ENl{EDY; FHr:rNE C:TINFERENCE
i^tITH DF. TUC:['::ER; PHr_rNE Cr-TNFERENCE t"lITH BrLL
CT-INLC¡Ni PHCINE CCINFERENC;E I.'ITH -IUDITH TERRAi
F,HC'NE CßNFERENCE I.JITH MR. MICHAELI i FRINT
NÊITEs REGARDING SAT'IE.

Q:!/LÊ'lOl F5g r:rFFfCE CFNFERENCE IIITH *1. WfLSI:'N RE EXPECTEÐ
ÍII'IENDED CEIMPLAÍNT FROI'I 4.6.'g OFFICE AND
PRÉISPECTS f]F SETTLING.

i:!-.=11i4,/C'T T5D DELIVER ENVELOPE TO *IUDGE KINNAIRD'S CHAI"'IÊERS.

rJ.j/ Lat/r-tL .-IÐhI FHONE CRNFERENCE WITH JUDITH TERRA i FHONE
CBNFERENçE WITH BRETT AUGUSTi CNNFERENCE HTTH
-IACK HAGERTY ¡ REVIEW SETTI.EMENT PRCIPT5AL;
REDRAFT 5AT'IE

Q-!/?.T/QT .-IBF UPDATED PLEADTNGS INDEXi CORRESPÛNDENCE

Q3/Z.L / Ot ..IDI^,I PHONE CONFERENCE I.¡ITH CHRTS ROELING| FHONE
CCTNFERENCE I¡ITH DR. TUCKER; CSURT APPEARANCE;
CCINFERENCE ATTgRNEY GENERALi CONFERENCE
WITH T,IR.-
CLIENTSI

GE Tg
TO STEVE CARLSONi

LENGTHY CONFERENCE T.IITH IIRS. TERRA|
LENGTHY PHONE CONFERENCE WITH DR. TUCKER

,-IUNE ã:? r E(l() I

F'AGE ¿,7

'--t ,1¡'\

¿ . .=,r-,

1 .4{l

4.1Q

:f (l

F(l

/åÕ

I frHqr#,

4j

&*"dr.:ìfrïFifÌ
16di-004361
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SHEFSKY & FROELICH LTD.
L^Í OfncExl

1¡l{ NORTH M¡CHICAN AVENUE
cHlc^oo. tLLtNots 6{¡61r-

TELEPHONE (JII)'2?.4{xþ
FACS¡MtLE (il2) 527.J92t

E MAIL tfl tdCthcfrlyl¡r.com
FED lD. 36.2ó93¡53

.-IUDTTH
FILE #
INV. #

TERRAT ALAN ll. 9IMFETIN r3, FAUL TUCI,íER
(lE5 1 :14 - ()(l(l(l 1 - EtLC
14ClE7

.-IUNE i':','r irlt¡ 1

F AGE C'r]

. ::tf)

I .';j(j

i .._';r-,

Ir-r

f Fir'r

,i,:Ii¿":.:/I:IT .-IDI,J F'HI:INE CI]hIFERENC:E I^JITH STEVE CAFLSI:IN; REVIEI^J
ATTI:IRNEY GEi.JEffAL'g DRAFT CI:IMF'LAINT

.....'.=I i !:1,/ CI1 .-IDI.J REVIEI.J F'RI:IFI:IgED 9EÏTLEMENT ; CI:INTINUED REV IEI¡J I:IF

ÊI!5I.JER; FHI-JNE C:¡:II'JFERENC:E WITH I'4R. i'lICHAELI ;
F,HI:JNE CI:INFERENCE I,JiTH CLIENT; C:I:INFEREFICE 14ITH
EILC

'.1=',tZP /öL ErLC: ÊEVIEtJ Dt:ICUI'lEl'JTg REGâFDfNG FRI:|GF'E55 r:lF

MEDfFTTIIIN AÌ'lD PEI'IDING MATTERE Il'J LITIGATIT:rN;
CI]NFERENCE I.JITH I,IILLIAN CI:II'JLI:IN I:IF SIDLEY
AUSTIN.

r-¡:jl,¿ jltJ,/ r) 1

\)1/.'-iL/OL

'i4/QZ/QL

REGARDING MATTERÞ F,ENDING IN

CÛNFERENCE [,TTH C¡]UNSELi REVIEI^I DLIC;UMENTS
REGARDING TSSUES IN LITIGATII3Ni CÛNFERENCE I^JITH
C']IUNSEL REGARDING FRI]CEEDING EIEFüRE JUDGE.

I)1/O?,/O1 JDI^J FHCINE C']NFERENCE I^IITH STEVE CARLSAN¡ REVIEW
NETICE CIF FETITION FCIR LEâVE TI] AFF'EAL| FHEINE
C¡]NFERENCE hIITH CLIENT

.-!DW

EILC

ELC

REVIEI^I FAXES ÊEGARDING NEDIATTI:IN

REVIEI^J DI]CUMENTS
LITIGATION.

CI]NFERENCE WITH FR']FESSI]R TUCKER AND CI]NFERENCE
hIITH COUNSEL TO PREFARE Ft]R C']URT; C']URT
AFPEARANCE EEFORE JUDGE T(INNAIRDJ CNNFERENCE
I.JTTH I.JILLIAI"I OUINLAN AND FLI]YD FERI(IN3
FOST-COURT PRÛCEEDINGS; C¡]NFERENCE I^IITH
couNsELr¡ r. : -._ q+

-'r.rigÉ-.. r; r,-: :.-..:.

I]RGANTZED 'NEW 
CORRESPONDENCE AND APFELLATE

PLEADTNGS.

:iiJ

i.1i:)

,-¡4¡çt'¡1/01

Q4/c3/OL

EILC

-IEF

l . ö(:t

gC)

i:'
-\ttï- ..-¡t

"Éìi f '!i¡hç. ,;¡ÌË;tffi& ,#;&,
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SHEFSKY & FROELICH LTD.

1+

¡{¡ NORÎH H¡CHIOAN AVE¡¡UE
cHrcAGo. ¡LL¡NOl3 60óll

TELEP?tONE (il:) 521¿m0

FACS¡MrLE (312) r27.5e¡r

E MA¡L tntderhcftlyl¡*,coE
FED tDt 3ó.2ó9¡{5!

.IUDITI] TEF{RAI ALAN II.. gIMF,SI:IN I:(. F.AUL ÏUC;I.::ER

FILE # (l¿5134-(){l(:)()1 -BLC
IM. # 14(lE7

1-i+it.l"-:i!l-ll -lDW CTINFERENCE t^JITH BFIAN CRütJE; CTIURT 'âFFEARANCE;
FHr:rNE CTINFEREIICE t^JrTH FAUL TUCI'{ER; FHr:tNE
CI]NFERENCE WITH STEVE CARLSI]N; FHI:INE CI:INFERENC:E
I'JITH .-IUDITH TERRA; C:TINFERENCE I^JITH FgE

:¡.t,¡r-:flit31 _túþJ C:r:TNFERENCE I"JITH ERIAN CRErl.lE; PHtl¡JE C|I|'JFEF|ENCE
I^JITH ETEVE CARLSI:INi FHI]NE C¡]NFERENC:E t^JITH

CLIEIIT

...14/r.-il!/I)T ËLC: CI]I'.¡FERENCE t.IITH CI:IUN9EL REGARDING ATTI:IRNEYS,
HEETTNG TN NECJI]TTATE REI'IÊI¡JING I55UE9.

t{/ r-iÉ' / ÐL -lÐt^J FHËNE CTINFERENCE tIITH .JUDITH TERRAT FHTJNE

CEII'¡FERENCE bJTTH DAVID HILLIARD; F'HI NE
CI]NFERENCE I.IITH JUDITH TERÊA; PHÐNE CI]NFERENCE
hTTH 9TEVE CAHLSI]N; REVIEW C¡]RRESFI]NDE¡{CE FRCIM

CLIENT

í-t{/QE/Ql ELC REVIEII FLEâDINGS AND DIICUMENTS TO PÊEFFiRE FftR
LAhJYER9' MEETING IN AID OF MEDIATION.

i.I4/Ii? /Ö1 -IEIF üRGAI'IIZED NET^I CÛRREgPI:INDENCE

i-i+iti,:J./QL -tDt^¡ REVIET^I FILE MATERIAL9ï FHIINE CIINFEFENCES l.JrTH

MR. CARL9¡]Ni CCINFEREI'.ICE I,JITH BRIâN CR¡]WEi FHLINE

CONFERENCE I^IITH CLIENTS RE: l.lEDIATIrlN STATUS;
REVIEI^I CORRESFONDENCE

\..,+iËI'?/Ot J..IH CONFERENCE T'¡ITH BRIAN CRT]WE âND JIM bIILSTN
REGARDING STATUS AND STRATEGY.

¡-I4iTO/OL JDW FHONE.CONFERENCE WITH DAVID HTLLTARDi FHONE
CONFERENCE. I.JXTH. STEVE CARLSON¡ PHONE CONFERENCE
WITI{ ERÍäN.'CROWE¡ PI{ONE GONFERENCE HTTH MR.
CARLSONI PHONE CÊNFERENCES h¡ITH CLIENTS

-IUNE ¿',3¡ I !rji.r 1

F'AGE ¡:,'it

::r . I {:r

.,:'{-)

. .:' (-¡

i , .:,lJ

Fï r'ì

. l:ltj

i . !-Jc)

1

71-,

7Q

*
'Li

,/ .!1 .. ì :L-+i1,. -_
'id-': - -.È_rì

'. .i"- -' 
,

,'i¿af:1tS.

,:

$:.'-

.,&.

16di-004363



SHEFSKY & F'ROELICF{ TJTD.
L{T OFFICES

44¡ ¡¡ORTH MICH¡CAN AVE¡iUE
cHf c^co. ILttNots 6061I

TELEPHONE (!l¡) 527-J000
FACS¡VtLE (3t 2) 5t?.592¡
E MAIL tnldOrhcfrtlh*.cqm
FED lDr 3ó.1693¡53

-Ët¡¡!-'-

.JUlrlE I,i¡ I :(lc) i

FAGE 7CI

4.1(l

;J(l

. É,ct

I .'7(l

1.ËC)

.5C!

3.70

e. ao

-IUI] I T
FILE
INV.

HT
#rl
t+1

ERRAr ALAN F,. 5fF1F'5tlt{ R, F'AUL TUC;},:.ER
ÍF1:14-()()(l(11-BLC
4Ë87

r,ii,.' r 1 /(J 1 ._lDl^t F Hrl¡lrtE C:r:r¡tt*t*çE TJITH C:LIEl.,tTS ; (::r:TNFEREI,JCE t^¡ITH
EIRTAN CRI]I^IE; F'HI]NE CI]NFERENCE I^JITH I"IR. CARLSI:'Ni
FHr:rl-.lE CIJI'{FERENCE t^Jf TH NR. HILLIARD i FEVIEht
I.1ÊREHALL SETTLEI'IENT FRI]FI]5AL; FHI]NE C:I:INFERENCE

' I.IITH I,IR. CARL9I:ìN; cnNFERENC:E cALL !,.IITH c:LIENTS;
CI:II',IFERENCE I^JITH ERIAN C:RI]II.JE FE: SAME; F'HDNE
C:I:II'JFEF:ENCE I^'ITH I'1R. HILLIARD; 5ET UF, NEETING
FI:IR I'1I:INDAY

t-ì4i'L!/oL ErLc: CI:TFJFERENCE t^IITH CDUNSEL REGâRDrt-¡G sTRATEGy AND
FRI]C:EDURE.

Lt4i tî.iQ1 ._tEF |]RGANIZED NEIJ FLEADINGS

ù4 i L'Z,IC.,I -iDhJ CI:II'¡FERENCE I^IITH ERIAN C:RI]I^JE; CI:II:IRDINATE
DftAFTING t]F LìUTLINE FI]R MEETING I'II-INÞâY AND
TRIAL FLAN FBR CLIENTS; REVIEI^J DEC 9II]IN RE:
AUDITI]RIUM THEATER; FHIfNE CÉNFERENCE I^'ITH IfR.
CARLS']Ni REVIEI.J DR. MAR9HALL FRI]FL]SAL

rJ4/1:I./()1 .-IÞI"J F'}.{':tNE C¡]Ì.JFERENCE I^JITH STEVE CARLgI-JN; PHI]NE
CI]NFERENCE WITH DAVID HILLIAÑD

(i4,I1hiOL LILC CI]NFERENCE I^IITH CEUNSELi REVTELJ DCICUMEI.{TS
REG,qRDING SETTLEHENT IsSUES AND FLÊN.

I)4/LI../Ql .JDW FH']hIE CÛNFERENCE I^IITH JUDITH TERRAi MEETING
I^IITH STEVE CARLSONi I'IEETING WITH ALL CÊIUNSEL
AND DAVID HILLIARDi PHONE CI]NFERENCE WITH
CLIENTS FOLLOWING SAME

04/1ú/QL PSS READ FTRST APFELLATE DTSTRICT'g 3/?T ÐFINION IN
EYECI{ANER' V.:' GROSSi OFFICE CONFERENCE I.JITH J.
I^IILSON RE APPLICâBILITY TF THAT CAEE Tt] oURs.

CIl/17/OL BLC REVIEW âND REVISE DOCUMENTi CTNFERENCE I^JITH
COUNgEL REGARDING STRATEGY AND FRISçgpg6.'.

EC¡

,:r:-#.i. .- :: *È. ,,. É

'c;d¡þtr !.Éa¡l¡.l 
".Sr, *

./'j. ìf.e '". . ..

¡i4$¡\rigflr,r ¡, r*¡ - ..¡ 'f;'.

16di-004364



*<cs.nd#d
æ rÏforñffi' 1r

SHEFSKY & FROELICH [,TD.
¡{.I NORTH MICHIG^N AVENUE
cHlc^oo. ¡LL¡Nol5 60ól l

fELEPHONE (3r2) 52?.{om'

FACS¡MtLE (3r2) 52?.t921

E MAIL ¡fltdC¡hclrlylrr.coñ
FED tD' 16.2693¡53

,-IUDITH TERRAI ALAI,I I.:.. 9II4F'5I]N [r' F.AUL TUC;I.:.ER
FILE # (lIF1:f4-(lü(:)(11 -BLC
INV. # 14(lF7

":411i/t)L .-lEri.J Fl.{r:rNE Cr:TTfERENCE t^IITH EILL Cr:rNLr:rN; DRAFT
c¡lRRESF,rl¡tDENC:F Tû CLIEtT¡Tg; CTINFERENC:EE t"tITH
EIRIfIi.J CRI]I.JEí CI:INFERENCE I^JITH .-IACI.:: i.{A6ER Y

r-r.{ ,.' ! rji ./ t-} 1 ._tE;F F I LED ¡JEl.l C:¡:¡RR E gF,r:tN DEN CE

:'4 /' 1 t=i/() 1 ,JDI^J F'HI:INE i:I]I,]FERENCE I.JITH EIRETT AUGUST; MãETTNG
WITH ERIAN C:RI:II^JE; F'H']NE C:¡]¡i'IFERENCE I.IITH 5UgÍTT.,¡
STI.INE AND ERTAN CRI:¡hJE; FHI:I¡JE C:I]INFERENCE I^JITH
5TE\¿E CARLSI:IN; FH']NE C|:INFEFENC:E t^JITH DAVTD
HILLIARD

i.I4/L'71/QL .-IDT.J REVIEhI CI]I-ILÊN FAXi F'HI]NE CALL I^JITH STEVE
C:ARLSI]N; FI{I:INE CI]NFERENCE WITH DAVTD HILLIAFID;
REVIEI.I NEW FRüFI]SAL5; EDIT SAME

.-i4 /?:-1 /ö1 ._riiF ËTRGANTzED NEIJ CûRREEFTINDENCE

')4/1¿4/OL ..IEF FILED NEW CÛRRE9FONDENCE

|'ð4/?.4/O1 -IDI^J FHDNE CDNFEREI.JCE WITH DAVID HTLLIARDi PHûNE
CONFERENCE I^JITH JUDÎTH TERRAi PHI]NE CI]NFERENCE
WITH FAUL TUCI(:ERi FHÐNE C¡]NFERENCE WITH DAVID
HILLIARDí FURTHER FI{ONE CONFERENCE I,IITH ]fR.
HILLIARD

}4/ZA/Ql JDW FH']NE C']NFERENCE WITH STEVE CARLSIIN

D4/3Q/O1 JBF COFIED AND DISTRIBUTED NEbIS ARTICLE AND NEI.J
CORRESPONDENCE TO TERRA TEAM

._|UNE ¿,i, I i(lrl I

F'AGE 71

I.7(:j

L , ¿!'(t

'¡-'ô

. I+tl

1 . /ifl

1

r(j

::if_,

¡åOC.Ilii;AlOT JDW REVIEI.I CARLSON FAX OF SETTLEMENT FR']FTSAL¡
FHONE CûNFEREÑCEFflITH. JUDITH TERRA| FHONE. CTNFERENCE.T.IITH PRTJU''TUCKER| FAX AFFIDAVTT TÊI
IIRS. TERRA

,? ., Æ
16di-004365
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SFIEFSKY & FROELTCFT LTD.
1'.I NORlH M¡CHIGAN AVENUE

cH¡cAGo. ¡Lll¡tols 60ó¡l 
-

TELEPHONE (rl2) 527-.{m
FACS¡M¡LÊ (3r 2) 127.592¡

E MAIL rntdCthcl¡kyh*.com
FED tDt tG2ó93453

-IUDITH TET{RAI ALAN I.:.. 9THF.5I:IN Ii F,AUL TIJCI'ÍER
FILE f (lIEì1:f4-()(:r()(11-ELC
INV. # 14(lE7

.-IUNE Z'7 r i(-)(t 1

F,AGE 7,¿.

...1A/LIT /1.,1 EILC RE\¡TEI.J DI:ICUMENTS REGARDING SETTLEI'IENT I5SUEs
A¡,ID I.1ATTERs TÛ EIE Ct-JI'¡gTDERED.

¡:ì:ì/'(:¡1i (J1 ._rDhJ Cr:rURT râF,FEARANC:E rliJ gTrlTUgi FHr:rNE .::¡ITNFERENCE

UJTT|J STEVE CARLSÐIJ

',:,,/(lÍ:.i (11 -lDt^J p'¡1t;thlE C:lll',lFEËEl'JC:E i,lITH STEVE CARLST:ll'.1; Cl:IURT
AFF'EÉiFiAl'.lCEi FHr:rNE CI:TNFEF:ENCE t^JITH SIEVE CARLgT-lN

1 . (:1()

¡:,î;./!)i/fl1 ._1._ll-l C:r]i.lFEREl'lCE t"JITH FRIâN CRTJWE REGARDING €TATUS. . +r-;

I:II,/fJ:]/O1 .-IEIF I:IRGA¡JIZED FLEADIT.IGS; CI:|FIED FLEADTNG€ REGARDING
âDVAI..ICEHENTS .

i|¡l,,rii\¡'t-)1 .-lÐtJ REVIET^J CTIRFESFE¡{DENCEi DRAFT CfiRRESPTINDENCE¡
FHI:INE CI]I.{FERENCE I,JITH MEDIATBR; FREF'ARE OUTLINE
F']R SETTLEMENT

1 .3()

4.)ã/Q4/CIL F'99 BEGII'{ REVIEI.¡ ÉF ALL BFIEFS RE DIRECTOR
DEFENDANTS' LEGAL FEESi EEGIN DRAFT OUTLINE FBR
B. CRÛI^JE FOR ARGUI'IENT THERELìN.

3.80

':t1/CtT /t)L GLN RESEARCH ASSISTANCE RELATTNG TO DEFENDANTS
I'IüTION FOR ADVANCEMENT ÛF FEES AND'DEFENDANTS
REPLY IN gUPFORT t]F THEIR MOTION FOR
ADVANCEMENT OF FEESi ALSO ASSEñBLED AND COFIED
I'{ATERIALS FOR HEARING ON SAME MOTITNS.

e. e(J

OE/OËI/OI JDT^¡ CONFERENCE I.JITH BRIAN CROI^JEi FHONE CONFERENCE
WTTH MRS. TERRA| PHI]NE CALL TO MEDIATOR| REVXEI.J
DRAFT SETTLEI'IENT DOCUMENT.

¡ü. -:

os/og/ot pss ASSEHBLE;âPPENDTX rlF CAgES CITED-FOR DELMRY
TO JUDGE'.KINNAIRD I.IITH COURTESY CTPIES OF
MOTION¡ CONTINUE PREPARATION OF OUTLINE FOR B.
CRt]t^'E FOR ORAL ARGUMENT.

e.3(r

. r:t(:)

"t . i-1-¡

C,(l

80

-r:tffi, fl&,+ffi#*,'
16di-004366
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SHEFSKY & FROELICH LTÐ.
.¡. NORTH MICH¡OAN AVENUE
cHtc^co. tLL¡No15 {0ól t-

TELEPHONE f3l2) 527-{m
FACS|MtLE (3r2) J27.r92t
E MA¡L tntdCrhcfrlyltr.coE
FED IDr 36.2ó93'153

.-IUDITH TERRAT ALAN I'1. EII'1F9ßN f., PAUL TU(:t,iER
FILE * 0e.=134-C)CIC¡(¡1 -E|LC.
INV. # I4OF7

i:J5,'(.}.:/,/(J1 .-IDt^J C;I:II![:ERENC:E I,IITH F55 REGARD]NG gTATUS AND
SETTLEI'4ET.IT.

i-t I ,; 1-r ';r 7 ç, 1 F'55 C:CINC:LUDE DRAFT CIUTLTNE FI:IR CIRAL ARGUI',IENT I:IN
MÛTII:IN F|:IR FEES; CIFÍ:IC:E C:Í:INFERENC:E I.JITH .I.
TITLS¡:IN FE SAI'iE; RF'TF:IEVE ñEC:ENT FENNSYLVANTA
DISTRiC:T C:EIURT i:Ê58 f:IN F'I:IINT; FURTHER
CIINFEREI'JC:E WITH ..I. I^IIL9EIIi RE 5AI1E; REVISE DRTIFT
I:IUTLINE.

(,E;,/(j?//o1 T5D DELMR C:r:tuRTEgy c:r:tpIE5 TCr ._iUÐ,3E l-::i¡.1i,¡AIRÐ'5
CHAI"IÉERE.

\:Êr i Lí, i Q 1 -lDt^¡ PHCTNE C:ITNFERENC:E t^Ji TH MR . C:ARL9CTN ¡ F,HONE
CIIIIT¡PEPS¡.IC:E WITH MR. HILLIÊRD; REVIEI^I SETTLEMENT. FRCTPCTSAL

$"-'/TL/QI .JDT.¡ PHONE CCINFERENCE I^¡ITH T,IR. CARLS']N; FHONE
CBT{FERENÇE I^JITH CLIENT; REVIEI.J AND EDIT CIUTLINE
FI:IR ARGUTVIENT

}ã/ 12,/O 1 ELC: REVIEI.I AND ANALY2E PT-ICUMEI'JT5 AND CA€E LAI"I Tt]
FREPARE FCIR FET.IDING MOTIONS.

c5,/14,rO1 E|LC REVIETJ AND ANALYZE DCIC:UF|ENTS AND CASE LAt"ti
CCINFERENCE I.JITH GOUN9EL REGARDTNG PENDING
HOTICINS.

í]1/74/QT JBF FILED NET.¡ CORRESPCINDENCE

I\ã/L4/OT ,JDI"I PHONE CONFERENCE I^IITH PAUL TUCKER; FHÛNE
CONFERENCE HTTH JUDITH TERRA REGARDING .

TENTATIVE SETTLEÌ,IENT AGREEI,IENTI PHONE
CONFERENCE I.JITH FLOYD PERKINSi FIULTTPLE PHONE
CONFERENCES I.IITH [fRS. TERRA¡ CTNFERENCE WITH
BRIAN çRSWE

.-lUI\¡E 3'i; ï Ii-¡il 1

F ÉìGE 7;:;

. ¡:,r-t

-ì. '¡,i.i

. f;¡t-,

. ,'j,r.r

1.1()

. F(-¡

:3(:¡

.:¡ . t:1{l

:. -:
.4f"

-- iJ¿å!':rJ4h
{ËE+.r *,,.

r:l
: É, ,1¡,ü'; .'t

u,l ,*tffi ¡'lú¡ll- 'ÉL-

lf.
_¡- ,jl:.. ,i,. ,..:.:ä,.ffiÆ.'ffi;;"- få#; di'e'ffi"

16di-004367



SHEFSKY & FROELTCH [,TD.
¡¡14 NORTH MICHICAN AVENUE
cHtc^€o. lLLtNots ó0ól I

L{S OFÍTCES

TELEPHONE (3t2) 52?.¡{Xlû
FACS¡M¡LE (3r2t J2?.592t

E l.l^lL !ntde!hcf!kll.w.com
FED lDt 3ó.269!.¡53

a¿T

.-IUNI TFl
r?r F zr rl-r: tt
ït'1v. #

TEllRAr ÊLAN l,:.. 5IMF5r:rN ii FAUL TUC;t,;:ER
(l'¿F 1 ::14 - (:r(l(l(:) I - ELC
14().57

.-lul\¡E

F'AGE

!'::,t ¡ i()(l 1

r:rE,' 141'(:)1 ._1._lH (:r:rtqFEFiENCE

REGÊRDING
ÊCREEI,IE¡JT.

I.JITH ERIAN CRüI.JE AI.,ID .IIIf I,JILSI:IN
STÉ\TUSi REVIEI^J MEDIATED SETTLEI"IENT

.7t.-j

. iai¡.-,

Í. c,rl

5U

:J. ÉQ

:1 . 1C,

i"if,.r 157,;rt E;i_{ C:r-rtr¡:¡tttJfE i{rTH cr:tul.l5EL; REVIET,^J Dr:tCUl"lENTS ANEr
Cr:lNFËf{ãNC:E TJITH .JUDGE líINNAIRDT ATT|IRNEY
ÉEIIIERAL FLI:IYD FERTI:II,l5 AND I.IILLIAI"I']¡UTNLAN.

:..:l" r' !F-, / t-i 1 FiEVIEI,I DFAFT I'IEDIIqTED SETTLEMEI{T; F.HI:INE
{:I:INFEREhICES WITH STEVE CARLSI:IN; CIJNFERENCE CALL
I^IITI-I ÏHE CI]URT AI.JD THE FARTTES; I"IEETING WITH
EIFIIAi.J CT{I]I^JE; F.HËNE CüNFERENCES I.JITH .JUDITH
TERF.A; F.HLINE CI:INFERENCE I,JITH PAUL TUCIt.ERi FHI:INE
CI]IJFEREI'¡CE WITH EILL CI]NL']N; FURTHER FHÊNE
CI:I|'IFERE[',IC;E hIITH Î'IR. CARLSÍ]N; CÈURT FREFARATII:IN;
Fl{¡l[..|E C|]I'JFERENCE t^,ITH ERETT AUGUST

()F./ 1 è,1QL ELC C:I-TI.IFERENCE WITH SIDLEY & AUSTINT LJfLLIAIÍ
CLI¡ILONI AND C¡]NFERENCE I,JITH CCIUNSELi REVIEW
5ETTLEI"IEI'¡T TERM SHEETS AND CÐNFERENCE WITH
C:I:Ig¡¿''' REGARDING STRATEGY AND PROCEDURE.

ì-iE,i t¿:,,tÕL .-IDI' REViEt^J ATTI]RNEY GENERAL'g LETTERi CONFERENCE
I.IITI{ E:RIA[.I CRÛWE; FHONE CONFERENCE WITH ]IR.
CÊ,RL5I]Ni FHI]NE CONFERENCE WITH DR, TUCKER;
FHI]NE CI]NFERENCE I.¡ITH ÎIR. CONLON i CONFERENGE
h,TTH PSgi FHÐNE CONFERENCES I.IITI{ JUDITH TERRA;
CI]URT AFFEARANCEi PHONE CONFERENCE WITH ERETT
AUGUSTi PH']NE CONFERENCE WITI{ JUDITH TERRA

riF,rlT/OL ..IDI.J REVIEI,¡ ARTICLESi PHONE CONFERENCE I"¡ITH MR.
CARLSONí FHONE CONFERENCE WITH MRS. TERRAi
FHÐNE CONFERENCE WITH DR. -"TUCKERi,REVIEI.I NET.I
MEHIf, TO NON-FARTY BOARD.F,IEI.TBERS FROM MR.
CARLSON i FAX SAF1E TÛ CLTENTS 

,

Int_t

.Ì.
,!F

lè,- 
..:: 

:.w

'iHi:..,-^-.&, $åir.
ffiffii,#.',

:.-*,
a-t: :l ¡ t:
.4. , '- å':: J

. &-.-Èi.e¡,;;-
:.¡ffiffiÍÞ,:
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SF{EFSKY & F'ROELICH IJTD.

.,.¡ NORTH MICH¡CAN AVE¡iUE
cHlc^Go. lLLlNols 6'0óll

TELEFHONE (ll2) 52?.{m
FACS¡MtLE (3r2) J27.592r

E M^IL ¡ntdQth€lrtylr*.coñ
FED tDr 36.2óe3¡53

..IUDI TH
F]LE #
IÞJV. #

TERRAr âLAN þ:.. SItlF5[rll i{, F'AUL TUç:¡':EX
cle:i i ::4 -(:)c)c)il 1 - ErLc:
14C)F7

.-IUNE !'7 r ¿i)(l I

FAGE 7A

:i . ¡:,(-ri.ri, / t7 /.:tL ._t._tH \./ARTI-]UË TELEPHI:INE C:üNFERENC:E5 I^ITTH sTÉVE
CARL€ON REËAÊ.DING''INTERESTED" DIËEC:TflR5i
RESEARC:H REGAIIDING SAI'4E; C:I:INFERENC:E WITH .- PI

I.JILS[N FEGARDII'{G ãAIÍE.

-,i../ 
1::-:r/'C¡ 1 ErLC C:I|NFE,1Ei.,¡C:E iJI'f H C:r:iUI{gEL; ñEVIEt.J Dr:ri:Lif iENTg

FiEGfi.qDINË SETTLEI'IEI.IT IESUEE.

'rl,_t,, ¡ ¡_¡ I r-, ¿ ,-lÊi-l ñEVIEiJ AT-f[¡RI'{EY GENEñrlL çr:iFiÉESFCTNDENC;E;
C:I:INf--EE'ENT:E I^.|ITH ETEVE C:AFLEflNi FHI:INE'¡¡:INFEREI'.ICE
i,JITH -IUÐITH TERRA; F.HI:INE CI]NFERENC:E t^JITH FâUL
TUC:þ:ER; F{EVIEþJ ¡JEWEST êTTC'RNEY ËEI'JERÊL
F.RÛPÛ5AL; FUñTHER F.H|:INE CLINFERENCES I.JITH
C;LIENT€; F,HNNE C;I:INFERENCE I.IITH I^IALL STREET
.-I¡:IUF:NÊL REF'CiRTER

i¡(-/

\-tlt / {',-) / r-t I

t:)A / ¿r) ,t Q I

î'ni?L /QL

REVIEI^I DI:ICUMENTS REGARDING GETTLEMEi.¡T ISSUE'J.

F.HCII,IE C:CINFERENCE WITH JUDITH TERRA

CONFERENçE WITH CTIUNSEL AND C¡INFEÊEIIIC:E WITH
I.IILLIâI"I C:ßNLCIN âI.ID STEVE CARLEüN F|EGARDTNG
STRATEGY AND FRCICEDURE FOR CCIURT HEARING.

i:)F./'31 /O 1 .-IDT^¡ REVTEI,J NEI.ISPAPER ARTICLESi PHÉNE ÊI:INFEREN(:E
I.JITH DR. TUCKER¡ CCIURT APFEARANCEi CI:INFERENCE
I^JITH I"IR. CARLgON¡ PHONE CONFERENCES I.IITH DAVID
HILLIARDi PHONE CSNFERENCE I.JITH DR. TUCI(ER¡
FHONE CNNFERENCE I.IITH MR. GARLSCIN

,:'LF,/3?iQl ELC CCINFERENCE WITH CNUNSEL REGARDING STATUS AND
FRTCEDURE.

Oã/83/O1 BLC CÉNFERENCE I.IITH CTUNSELi REVIEI^I DCICUHENTS
REGARDING STRATEGY AND PROCEDURE.

EILC

.-tDt"l

ELC

. :::'i(:l

. C,rl

.5(j

4.1(l

:1(l

5(:)

i:
r&..i.-,,#@.!f *.æ!...Þ ;

. .,*,.--'i. -.-
-. Ê\. :1., i:..J,-..::.. . _.,..rt¡:iÐ!tì,a

c*#ns+:.+#¡Sr* ##
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tlÍ omcEs

SFTEF''SKY &

{Ë-:Tffi€.-
FROELICH tr.TD.

1'¡ ÑORTH MICHIOAN AVENUE

cHtc^co. ILL¡Nols 60ól I

TELÊPHoNE (!l2) 527{ood
FACST.\f tLE (lt2) 52?-t9¡l
E NA¡L ¡ntd(.rhcf3Iyht.côm
FED IDr 3ó.2ó93,¡53

.-IUD I T
F]LE
INV.

HT
#c)
+t1

EFRAr êLAN l'í. 5Il'lF'g[lN & F'ÂUL TU(:t'..ER
g:i I 3 4 - C)í-)C)C) I - ELC:
4()57

.-IUNE f it I :()(-i I

FAGE Tti

.j¡ I 1 t..!

Í. 'i/o

1.á()

. ¡ti)

.FO

4. ':t]t)

i',i;r.,'!ìlr./iJ j. .-ri::F r:rRËfìNIZED FLEADINGS AND C:':|RRESF',t:rNDEÌ.¡C:E; UPDATED
FLETIDINGS IND.EX

-r Í--¡ ,' L .j; ,' t-, I .-iLïhJ C:[ri.lf:ERENC:E l.¡ITH Erñ]ÊN C:RCrl^iE; FHI:INE Cìr:TNFERENCE

I.ITTH E:RETT AUGUST; F'HONE C:IINFEÊENC:E tiTTH STEVE
c:tìRLSErNi F',Hr:rNE C:r:rNFEREr,¡C:E t4ITH I',lR5. TE¡{RA;
REVIEtI C;r:rRRESFCrNDEl,iC:E FRr:rF1 i',lEnIATr:rF: AND FRLIM

SIDLEYT AU9TTNT EREtlll-J S, t^¡l:ll:lD

.:1, i ?-4 t'tt 1 .-rDu F'HCINÉ CIìNFERENC:E TJI TH €TEVE C:ARLSí:IN ; F HONE
C :I¡.IFE¡E¡C:E hJITH DR. TUC:þíER AND DÉN RATNERi
FHNNE C:BFIFERENCE I.JITH BRIAI.I C:RI:IWE; REVIEI.J AND

EDIT C:LIENT F'RCIPCISAL; F'H¡:INE C:EINFEñENC:E t¡ITH
DAVID HILLÍARD; P¡IIINE C:CINFEFENCE I^IITH MR,
AUGU6T

fiã./.iEi.,/()J. ..IDI^J F'HT|NE ÇflNFERENCES I.JITI.i DF. TUC:KER; REVIEW
9ETTLE¡,IEI.¡T PROPOSAL9i F'HBNE CßNFEÉENCE WITH MR.
CARLSC'N

ç3/î.ù,'Q1 FLC REVIEW DCICUPIENTS REGÍIRDING SETTLEMENT ISSUES.

I:JÉ-iiî.?!Ql ËLG CONFERÉNCE i|TTH CEUNSEL; REVIEI'I AND ANâLYZE
DTCUMENTS REGARDING SETTLEMENT ISSUEET PENDING
ÎíOTIßN AND STRATEGY AND PRüCEDURE.

\-t;t / ¿'jt / V L .-lDt"i FHCTNE CONFERENCE I^JITH HR. C:ONLON; REVIET¡
CORRESPONDENCE FRCIII T.IEDIATCIRi REVIEW
CORRESPONDENCE FRCII'I AI"IBASEADCìR âNDREANTi REVIEI.J
CORRESPO¡¡DENCE FROII MRS. AHRI^IEILER; CNMPARE
PAST FROPBSALS TO LANGUAGE IN NEW CINE RE¡
CBNSENT
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SHEF"SKY & F"ROELICH [.JTD.

¡¡.¡ NORTH TI¡CHICAN AVENUE
cHtc^oo. lLLlNols 6061 r

lELEPHONE (312t 527-{¡00

FACSTMtLE (lr2) 517.592t

E l"f AIL tlhdorhcf !¡!¡lrt.con
FED lDr 3ó.2ó934J3

L{r oFÍ1cEs

-tuD i l'H
FTLE ib

Ir\V. #

-*.¡4tc-

TERRAT ALAN l{. 5Il'4FSr:rN r:r, FAUL TU(:I':.ER
r)I5 1 :r4 -C)()tC) 1 - E|LC:

L4i\tr7

,-IUNE

FAGE

E-.? I ¿(l(l I

7T

'_;:¡ / .:il_, / (_, I E;LC: C:I:TNFERENC:E TJITH C:|:|UNSEL i REVIE|'^l Dr:rC:Ul.1ENT5
REGAF:DING ETRATEGY AND FRIIT:EE}UREi I"IEETÏNG AT
STDLEY fi AUSTIN i.,ITH I^JTLLIAT,I C:I:INLT-INI 5U9âN
STEri'Je åf!D STEVE CflRLS[rt¡; C:¡-Ji{FERENflE WITH
|:IIUNSEL REGÊT.{DTN,s STI1ATEGY AND FRIIC:EDURE
F'[i3T-tf EETii.\lG.

:-,:;/::¡t:i//(:)i.-:ErF i:l:iFIED rll,lD DIgTRIETU'fED Cir:rñRE5Fl:lNDÉi'lC:E Tr:l THË
TERIIA TEAI'I

_inhJ F'Hr:rilE c:i:TNFEFENC:E l,lITH PAUL TUCÌ,::ERi C:r:'NFERENCE
TIITH BÉIAN C:RI:IWE; PHTÍNE C:I:INFERENC:E WITH ERETT
AUGUS'I'; ]V{EETING WITH C:ARLSI:¡N r ET âL ' AND EÊIAN
C;RNHE; FHI:'NE CI:INFEREI.IC:E5 t.TTH PâUL TUCT{ER

tr=t/,:iLi\-tL .-: IJW FHÉNE C;CINFERENCE |.,IITH IIUDTTH TERRA AI.¡D IIR.
¡,IIC:HAELI; PHONE CCINFERENCE I,TTH BRETT AUGUST;
C:I:INFERENCE T.JITH BRIAN C:Rfit.IE i FURTHER PHONE
C:I:INFERENCE I"IITH BRETT AUGU$T; CC'NFERENGE CALL
hJTTH ERIAN CROWE AT,ID €TEVE CARLSÊN; PHONE
CC'NFERENCES I.JITH C:LIENTS; FHCINE CÊNFERENCE I.JITH
MR. CONLON

'iJÊ,,/ () 1 // (l 1 EILC C:CTNFERENCE I.IITH CCIUNGEL REGAñDING F'LAN FÐR
FURTHER LITIGATICIN; REVIEW AND ÌÍ':IDIFY
C:EIRREgF,ONDENCE AND CCINFERENCE I.¡ITH CflUNSEL
RELATIVE THERETO.

i.il!,/<7T/ÇIT ..IDW DRAFT CTRRESPTNDENCE TO C:LTENTS; CfiNFERENCÉ.
IiITH BLC¡ DRAFT I'iTTITNi F'HONE CISNFERENCE WITH
GCIUNSEL FOR FOUNDATION

oélQ4/ol -rDr"t pH{tNEttr'$ffiåHå¡.f}1u,rr* BRIAN cRo]^JEi FrNAL EDrrs
TO LETîERIF.fÚ' CËIENTS| PHONE CONFERENCE WITH
STEVE CARLSONI CÛNFERENCE WITH FSS| SECOND
LETTER Tt CLIENTS RE: PROPOSED DIREGTORS

1 . l3r)

i..l(-,

e.9rl

. F()

1.po

e.30

:n
'. 5lir

' 's .rsir

ffi*=fu,'t ,o *,;lå
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urmlÊîßff-
SHEFSKY & FROELICH IJTD.
1¡¡ NOBTH MICH¡OAN AVENUE
cHtc^oo. tluNots 60út¡

r{i- .--.:... -,i-Y t
*:Þ. 1;:.-a-- . {

TELEPHONE (il2) 5¡740
FACStMtLE (3¡2) 52r.t9¿t
E MAIL rntdcrlclt¡tlrr.co6
FED tDr 3ó-2693.r5t

.-IUNE.

F'AGE

i.tt: /¡;_tA/1i 1 .-lLrW F'llr:rNE CTINFERENC:E tJI'l'H DR. TUCIi:ER; F,t{rlNE
C:I]NFEREI{CE I^JI.TH FILL CI:INLI:I¡.Ii FHI]NE CI:tI'IFERENCE
'",IITH 9TEVE CARLËI:IN

Ì1'::,i1i:)I/'(11 .-l-lH CIINFE,q:ENCE t^JITH EF:IAl,l CRt:rt^JE REGARDING STATUSi
F.]EVIEt^¡ DRAFT 9E'TTLENE¡{T FRI]F'I:I5AL5 .

()ê'l(:,i:'.r(J1 ELC: CüNFEREI.IC:E TJITH WILLIAif Crll'lLr:lN ÊNÐ r-:r:INFEREN(:E
WITH CI]UNEEL; REVIEI^J ÛI]CUMEI'¡TS REGARDII'JG STATUS
AFID FRIIC:EDURE.

,-\,,:, / i:-r.::, r/ t)L -lDt^, FHÐNE CûI'¡FERENCE I.JITH HRg. TERRA; F'HtlNE
CL1NFERENCE I^JITH ERETT AUGU9T; REVIEI.I FAX FñUIÍ
.-IUDITH TERRA¡ F.H']NE C':INFERENCE WITH STEVE
CARLSüNi REVIEI.I EMERGENCY Í"ILìTIÊN¡ FREFARE
DEFEI-{gE TI] SAME

'-!,:/tt7 /t)L ELC CANFERENCE WITH CI]UNSELi REVIEW DÛCUIIENT€
REGARDTNG TRE AI¡D CÛI.JFEREI.JCE HTTH WILLTATI
C:I]NLON AND STEVE CARLSI]N i C']URT APPEARANCE
EEFORE JUDGE I(INNAIRD AND CÛNFERENCE I"TTH
C']UNSEL POsT-HEARING.

\.t+,ii_\7 /t)L .JDt^l CONFERENCE WITH ERIAN CROI\,E; FHONE CBNFERENCE
hIITH STEVE CARLSÐNi REVIEI^' FAX; CRURT
AFPEARANCE i CI]NFERENCE hJITH EÊIAN CRCIhIE i FHIJNE
CONI"ERENCE WITH JUDITH TERRA¡ FURTHER
CTI.¡FERENCE [.TTH BRIAN CROI^IE

ll¿5,/O¡-.201 BLC REVIEI.¡ PLEADING AND CONFERENCE WITH CI]UNSEL
RELATIVE THERETOi CTNFERENCE I.JITH CI]UNgEL
REGARDING STRATEGY AND PRTCEDURE.

'- '.ir-]l.:d.f-$fiÍ1

DEËÎVERED DOCUMENTS TO THE DALEY CENTER.

.-IUDI TH
FTLE #
IhJV. #

TERRAT ALAN K. SIMFgrlN & FâUL TUC:I::ER
C)¿E 1 ::t4 - (:,(:)(l(l 1 - ELC
14t157 .* ':

. i:i(_t

qi-¡

t)ti/Q|á/OL

iic'/Qú/QL

GRB

JÉF HAND-DELIVERED DOCUI'IENTS TO CTURT

::.1{:)

T. EC¡

3. ZO

1.O(l

,7Q

1 .30

,ri

trþ1F=i 
.. .. .rii .

,_Jdi.r'¡.Ëí,P¡3! ''vrr'.:ifu'g¿+ i&*ik,*,', ,.':ro
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Lrr ofFtcEs

SHEFSKY & FROELICH T.,TD.

.,.{ NORTH M¡CHIGAN AVEIiUE
cHtc^Go. tLLtNo¡s 60ó¡ l

TELEPHONE (! t2) 52t{0(x¡
FACS¡M¡LE (312) 527.re2r

E MAIL tntd(}th.l¡lll¡r.com
FED ¡D. Jó.2ó93¡53

-IUDTTH TERRA' ALAN þI. 9IT'lF,5[IN I:(, F.AUL TUç:þ;:ER
FfLE * Ci3Í13^1-()C)(lC)1 -ErLC:
It',lv , # 14t157

._lUtrlE 3,í/ I i(li:r 1

FAGE 7'?

i-,rj,,r¡;¡¡ir',r1 .-lL]L.l F,Ht:rNlE C:I:TNFERENC:E t^IITH DR. TUC:I'::EF; F,HC||.JE

C;ETNFERENCE t I.iH ._lfit:l.; HA,3ERTY; CITNFEREI'IC:E WITt-i
Ëifiiåi\i t:Ri:i*ilE i isHCrl.lE C:i:iNFERENC:E [^lf TH ETEVE
r-. í.ìla:L ¡ r_ll\j

.-ì-.iï_i vÊr.{I¡:rij3 TELËF,Hi:fi,lE c:¡:ii'.lFEÉtrN':rE5 idrTFi .-lim i4fL5r:l¡{
f.ifGÊ,,q:D:¡iíi Tñ[ii FREF'r?ñE f:[¡R 5FìllEi fiîTEND C:ûURT
H'F:ARit'Jfi r:rN TRr:ri VâliIr:rUS C:[rl.iFERENC;E€ REGARDING
EÊI'IE.

,ir;,7'li)..'tJi rrLi: REVIEi^J ìlr:rc.UtfENIS FIEGråRDi¡iG SETTLEi.IEÌ,lT ISSUES
Ai.lD FEl.,lllING Í,1t_rTIr:tN3.

i)¿,/ T L /QI .-IE:F i:IRGIìI.IIZED PLEÍIDII.¡Gs'ìND C¡]RRE5F'I:INDENÇE

r-i._.t LLt\_tL .-lDt^l C:I:¡NFERENCE TJITH .-lrìCþj: HAGERTY; CBNFERENCE tdITH
ERIâN 6RIII.JE; DRAFT CCIRRESPENDENCE TO CLIENTS
ENCLOSING çTURT IIRDERS FRCIH JUNE Ai CONFERENCE
CALL I.JITH BRIAN ÇRT-IWE AND PAUL TUCKER

:ti,iillQl .-¡.-lH CBNFERENCE TJITH BRIAN CRCIWE AND -¡iM h,fLSON
ñEGARDING STATUS AND STRATEGY.

.-,t:,1 L¿i\-tL EILC C:CINFERENC:E I.IITH LEE FREEFIAN AND CHRIS GEER
REGARDING CASE HISTI:IRYi CNNFERENCEI I.IITH
CI:IUNSEL i REVIEW DBCUMENTS REGARDING STRATEGY
ÊND PROCEDURE ¡ RESPEIND TCI REGIUEST FOR EMERGENCY
T,IOTION; CONFERENCE WITH C'IUNSEL RELATTVE
THERETO

i)É,/13,/QL JDT.J CIìLL TO SUSAN STCINE; PHCINE C:¡INFERENCE I.IITH
STEVE CARLSON i CALLS RE: CBNFERENCE CALL
TSNIGHT¡ CONFERENçE I.IITH ERIAN CROWEi PHTNE
CONFERENCE WITH CLIENTSi PHONE CC'NFERENCE HTTH
I',IR. FREEI-,IAN

I ,.f fr

'ç--ìË"

i.(l

A.'iti-i

ão

L.+(i

1.p{j

î. ¡10

110

:: \;' !¡:'

*#rìl ,,, o ,$Ër.r,,#.
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SHEFSKY & FROELICH LTD.
L{f omcEt

¡.t¡ NORlH M¡CH¡OAN AVENUE
cHtcAoo, ¡LLtNols 60ó¡l

TELEPHOT¡E (tl1) 5¿7¡{m
FACSil\tf LE (lt2) t¡7.192r

E MAIL tñtd(ìticfrl)l¡s.coú
FED tDl ló.:ó93¡51

.-IUDITII
FILE #
INV. #

TERRA' ALAN þ::. SIFIF'SI:IN ,':ç FAUL TUC:II:ER
l-)¿[r I ..:i + - (.lr-t1-, (-, I - ¡:;LL.
140.E7

.-lUi{E I'i'r ii-it-, ;

l-'H\:È. ;:;r.r

ri¿iL'7/i-)L ÊLC: C:t-t¡1t-=O=*C:E WITH C:r:rUhlSEL; REVIEtI nr:tC:Ul4ENTË
FIEGARDTNG E]'RATEGY AND F'RI:IC:EDURE.

:-,L,./ I.::,/ (-'I '-iDl.J FHr:rNE C:r:rFlFÊRENC.E t^iI-rH ._TUBITH TERRâ ÊE:
hJENSF.AF'ER ARTTC:LE; C:I:¡I'{FERENC:E I^IITH EIRIåN C:RiJt-,IE

FiË: GAPIE ; CAL,L TEr STEVE C:ÊRLSEIU ; F HC;f.lE

C III..]FERENC:E I"IITH I'IË . C:ARL5I:IN ; LENG THY F'HI:INE
L.I:II'JFEFIËNCE tIITH DR. TUCþIER RE: SANC:TI{]NS Mt:¡f frlN
vf E A VI'Ë' AN INVEETIGATIT:II'J ErY THE STATE'5
ÊTTI:¡RNEY'3 CIFFICE ¡ ÑEVIEI"I HI:ITII:IN; F'HÊINE
i:ûNF ERENC:E tJITt-i DR . TUC:|:E,ï ; REVIEI^l ¡ìRTICLE

'-:x,i!::ì;'Ð1 .-1.-rä ËEì/f Etl llRâFT SETTLEMEI'JT A'3REEl'IENT; 'qEVIEt^J
C:EIRREðF'CINDENC:E REGARDING 5ÊT4E .

,.:IÈ'L4iCI1 E;i-C; REVIEI{ CASE LÊI.J REGARDING FEE I5SUEs AND
CTINFERENCE I.IITH CCIUNgEL REGARDING STRATEGY íìTJD

F,RLICEDURE.

t:tÉ,i L4 i r)I ,.IDW FREPARE FßR CûURT APPEARANCE i COURT AFPEARANCE;
FHONE CC'NFERENCE I.¡ITH .SENATEIR €IMFSBNi PHËNE
CITNFEÊENC:E tIITH STEVE CARLSCTN; C|:TNFERENC:E WITH
ETRIAN C:RCIIJE i PHONE CONFERENC:E I^JITH ETEVE
CARLS¡]Ni PHI]NE CCINFERENCE 14ITH DAVID HILLIARDi
C:CTNFERENCE WITH BRIAN CRCIWE i PHONE CÊNFERENCE
I^ITTH LüRI RÊISEN i 'REVIEW NEI,IEET SETTLEIÍENT
AGREE¡"IENT DRAFT¡ CCINFERENCE I^IITH BFIAN CRDWE;
DRAFT MOTION RE¡ LEAI'{ED FACTS

Ç,É,/tã/Ql BLC CTINFERENCE WITH COUN5EL REGÊRDING STATU€r
9TRATE6Y AND PROCEDURE

f 'j!¡'ì

i.1()

I ..:;r-l

4. l::li

. r,rg.l*

f i:-.q
å4:n:-"È .. ^ .li ,

'SS&,14t¡
,. -:.'.-
44i¡ +.#.$j& i,¿ul.'
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SHEFSKY & FROELTCH I.ÎD.
-- *"

F'ÂUL TUC:I.:ER ._|UI.JE I':i s i(jr:) i

':' r:'r-r

''+r
L.{F OFflCES

¡.I.¡ ¡-ON,1H MICH¡CAN AVEÑ..UE

cH¡cAGo. ¡LL¡NOIS 60óll

TÊLEPHONE (3r2) 527-.lmo

F^CS¡MILE (31 2) J27-5921

E UA lL tntdcthcarktlrs'.com
FED rDr ló.:69l4Jl

._tiin I Til

INV. É

TERRâ r ALAII þï . gf FlF €t:lN ;:i

itI31 ;r4 -(IOQC' I -E|LC.
i.4(:)ã7 F.AGE ::I1

:.-t t:. ,i L ã ./ il I .-!Llt.J C:I:IURT AF'FEARAFlC:Ei F'I.IEINE C;¡:INFERENC:E WITH STEVE
i:ARI-gI:II'I; F'I-J[INE C:¡:INFERENCE I"1I1H PAUL TUÇI'íER;
F.H{:II.JE CALL Tfl LRRI F.ISEN ¡ F.REPARE I'][tTII:IN FÍ]R

=].âTE 
'5 ATTIIRI'{EY f NVEST]TJâTTCIN; F'H{: .JE

i:i:Ii'ìFEf1EN,::E I'JITH ..IUDITH TEñRfC; C:fILLg TI:I SENATI:IÊ
:j, i t,li-'5 crN

,':!!:,,'!1.i.'-t i -l-iH (:¡-rNFEFrEi'.t(E i/,JiTH .-¡Ðt,J ñE.:jAÊD:i'{G HEAfillit3; REVIEtI
1F' T'i'l-!:¡iEFlT Fì'SREEI'lEi.iT .

ilri,./ 1åj/(-i1 T._îr¡ !-ii:rTrqI|'JED Cr:rF'Y r:rF STATE C:r:iUÊT Dtlt(:¡,;6i; TELEFHT:|NE
C:ÊI-L Tf:I .-IUDGE }.::INNAIRD'5 C'LERH REGARDING
I'l[II'{DêY' 5 HEARTNG.

E.ILC F'REPARE FI:IR HEARING E{EFCIRE .-IUDTJE F{INAIRD.

L i'_j

\-:t3/ Lt_\/r-tL

¡jti./ lS/O1

üi,/ LiJlL'I

(_,,:/ l,>/r_,I .-lDt^J

FLC: PREPARE FI:IR HEARING EgPIIIRE -IUDGE KINNATRD ON
ISSUE OF ADVANCEI'IENT AF FEES AND EXPENSES;
CEIURT APFEARANCE BEFCIRE .IUDGE KINNAIRÐ.

.-IEF FTLED THE EHERGENCY PETITII]N TO EXCUSE DIRECTÍ]R
ALAN I;. SIMFSNN AND PAUL TUCKER Fß¡]T,I FHYSICAL
FRESENC:E AT MEDIATICIN SESSIONSi LOCATED AND.
CI:TF IED NEi¡E ARTICLE FRgtl .WâLL STREET J'IURNAL

REVIEW/REVIgE MOTICTN FüfR iINVESTIGATIONi PHCINE
C:EIIIFERENCE t.¡ITH FLOYD PERKINSi FHONE
C:ONFERENCES MRS. TERRAi PHCINE C'SNFERENCE WITH
BRÊTT ÊUGUgTi CONFERENCE TJITH BRIAN CROIJEi FAT
€PRATT AND -IACK HAGERTYi PHONE CTNFERENCE WITH
PAUL TUçKER i REVIETì¡/REVISE LETTER i PHONE
CflNFERENCE I TTH.STEVE CARLSON; REVIEI.J PETITION
FILED BY THE ATTûRNEY G.ENERAL ON BEHALF OF I'IRS.
DALEY ¡ PHCINE CONFEhENCE'"WITH PAUL TÚCKER I CDURT
APPEARANCE| CSNFERENCE WITH BRIAN CRßþIE RE¡
T'ICITISN FOR AN INVESTIGATISN; PHONE CONFERENGE
WITH PAUL TUCHER REr SAlrEi

.5i:,

í ar''

4. E.l

i .4ci

':l ':J{'t

1û rî- ,o-r.å ', ''=* '.; .¿t,
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L{r ofr¡cEl

SFTEFSKY & F'ROELTCH TÎD.
¿{4 NORlH I'¡CH¡OAI{ AVENUE
cHrcAco, tlrtNols 606¡ r'
IELETHONE (ll2) 517.{00
FACStMtLE (¡¡2) 5¿?.5921

E M.AIL ¡0tdC!hcl3tyltr.coE
FED lDr 3ó.2693.153

.-lUDf TH TERRA' ALAN l1:. 5If4F€r:rFl ù1 FAUL TUçtr:ER
FILE # 0381:r4-()()ClC)1 -E-C
rNV. # t4Aã7

.-IUNE it:¡ I li)(:) i

FAGE ::I¡

t'."i,1Lrfl(11 ._t._tH c:r:TNFERENC:E tJI.TH ErRIAt,¡ C:RCrt^tEr .-tIM HILSr:rru n¡¡D
F,ATRICIA sF.RATT.
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NT TTÍE CTRCIJTT COUNTY OF COQK COUNTY.IILINOIS
COUNÎY DEPAR.TTIEI\¡T. CAANCERY DTTTSION

DE,AN L. BIJ'ñTROCK. a Þircctor of thc Terr¿
Fotmdation for the Artq. end RONALÐ
GlDwlTZ. a Dkector of tbc Iera Fou¡detlon
fot the Arts.

Ê rr-t 0¿190 d 8t9-J.

1Z/9 6d r 0002 t{v8t:Bo gl ¡30 uo 8oóH0t€¡3ót3do P¡¡ulJd t^usltor,t

lû-17 
' 0 e

"dll Hil]ruj t Á)tsi!l{s-erJ ¿9'91 00-ll-0r
,t{ottioCñ¡ Jo} (S: eu}'l V?S uo (92:S0) t{d05:t0 ¿L ¡¡0 pâ^rareu

Plai¡tiffs.

JLDIÏH IERRA. a Director of thc Tera
Foundation for thc Atts. PAttL HAIGS
TUCI(ER. a Dircctor of thc lccra Foundation
tur the Art$ ALAN K. SÎMPSO|¡. a Director of
the Ter¡a Foundatioa fot tåc Arts, TERR.A
FOLINDAfION FOR THE ARTS. ct d.,

Deftnd¡rts.

lHE PEOPLE OF THE STATE OF trLINOIS
ex re[. JAMES E. RYAN, Attoney tsueral of
Illinois.

No. 00 CH 13859

Hon Dorothy Kirie Kinnaird

Ptaintiff-itt¿llenor

JUDTTI{ TERRA. a Di¡cctor of the Tena
Found¿tion for the ArB. ct EL

Dcfcndaflts.

OPPOSITTON 10 PTAINTIFFS' MOTTOT{ TO APPOINÎ A¡T NÍDEPEIYDENT
LTNGATION COMÑTTTTEE AIYD INDEPET{DEN1 LllIGAlTON CO TINSEL

rOR TERRA FOUNDåTTOTì, A¡ÍI'/OR RECEII/ER

Dcfunda¡rb Judith Ten:" Parrl Haycs lucker. and Ala¡r K. Srmpson. by their attorncys.

Shefsky & Ftoclich Ltd.. respcctfirlly srbnit this Mcmorandr¡¡l in Opposition to Plaintiffs' Motio¡

v

)

)
)
)
)
)

)
)

)
)
)
)
)
)
)
)
)

)
)
)

)
)
)

)

)
)

)
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ro .A,ppornt en Indepeudent Lrtigariod Committee and lndependent Liügaion Counsel for Tern

Found.Btion fpr the A¡ts. and/or Receivsr.

INTRODUCÎÎON

Appuently afraid of theit oppositioa plaiatifü Brmttock End Gldwitz h¡vc tskcn to

atternpting to disqualify anyose *'ho would deftnd agalnst their claims, atguing fot legal remedies

th¿t do not a¡d carr¡ot logically exist, missutine the facts and nisreprcsenting the rcnrcdies they

rçq¡ç. This rÉsponsc to Pl¿iutiffs' Motion to Appoint an Independent Littgatioo Comnittec and

lndependcot Litigatiort Counsel for Tctra Fouudation. and/or Rccei.ær (tlæ "Motion") supplernents

and adopts the Tctfa Forrndatioa's r€sForlsc to the Motion. Ît does not ettcrnpt to counter each and

every tnis5taled fact a¡d faJlac{or¡s arBumøt of la*'but only ties to sst the rccord straight as to who

represents whom. explain uúat the Boárd ofDirecton of the feca Fomdation. did lu appoindng ia

Âcting presideg¡ a¡rd Chairmat of the Boa¡d as tbe polnt pcßo! for dre newly Ìstain€d Sidlcy &

Austin lau,ygs and to provide thc Cor¡rt with somc tcgal pæccdËnt d.s to when a special lltigation

coo¡rittee is appropriatc. uå.o may rprpourt such e com¡nittæ a¡d wfro nay select corr¡scl.

L STDI,EY * AUSTTT+DOES NOT REPRESENÎ ÎtE DEFE¡ÍDAIÍI DTRECÎORS

In charging Sidlry &, .A,r¡stin .*ith *lricai violatioru" Br¡uUoct< ¿¡rd Giúr*'iE ignore the

app€araffcs fiied in tbis *,ery nattef and cl¿im that Sidley & At¡stin rËPrus€nts the individtral

defend¿nts. (Motion- ät p. 7). The law fr¡n of Sidley & Ar:stio has only'appcaed oa bchalf of tbe

fsnaFound.ûrionfortheA¡ts.(ExhibitA). Sepæatecor.¡¡selhasappercdonbehslfofthedefendent

directors. Gxhibit B). Plaintiffs' stât€m€ûts to thc conüary arc simply t7"1trlg and. given the

åpp€¿raûces th¿t have bccn filsd, cou¡d not have becn beticvcd to bc udl ¡fourrded in fact at thc

1

Êrr-i tzl10 d 8t9-i
l¿/¿ 6d r 0002 l{Wt:80 8l ItO uo 80óllO?833ói3do P.¡utJd t^üS)uo,t

"0I1 HCn:ruJ t,[)tSJ3{S-æiJ ¿5,91 00-,¿t-0t

rÑo1il03ñ¡ Jol (5¡ ¡u¡ì ws uo (9¿:50) r{d05:?0 ¿l ¡r0 pa^rarðü
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J

tinre the stÊtemÊnb wcrc Ëade. Thus. Br¡¡trock and GidwiU Gquest to disçalify Sidlc;v & Ar¡stjn

shouid be tejcctcd by this Cor¡rt

U. TÎTE BOARD DTD NOT CRE.{18 A SPECIAL LTNGATION COMNflTTEE

By mrxlng teñns as if thcr," h¿d no ftââgnizálegal ncanings. Buntrock asd Cidwir¿ claiül

that Dr. Paul Tucker has sonehow been appointed as "litigation di¡cctor," or "di¡cctor of litrgation'

(¡ee Motion alpp.2,6, 7.8.9. 10. 12. 13, l4). ot a "litigation com¡¡ittce.' (Motion. at p. 10.)'

TTose phrascs. which Brutrock and GidwiÞ placc in quotes, never egp€ar in the minutcs or

resolution ¡stìding Dr. Iucker. thc Actiug President and Chairn¿o ofthc Board ofDiæctors of the

Îc'rta Formdatiorr' with the lirtited powcr lo deftnd the For¡ndation agairut the charges made þ'

plarntiffs. (Exhibit C).

/t¡ overwhclming rnajority of thc direcors. iocluding flve of the six non-litigant dittctors

voæd in favor of tlra rcóolutio!. Only Dite'cor Brmtock voted agairst it. (Exhrbit C). Plai¡tiffs'

disingernrorrs use of quotes, rnisstdenents rcgarding the authorig of Dr. Ìucker is nothing more

thar a¡ unseemly ¿ttetbþt to deceir¡e *ris Cottfi as to the ¿ctions of thc Boa¡d.

III. THIS COT.'RI CANNOT APPOTNÎ A SPECIAL LITIGATTON
COMNdIITEE OR lTS COIJNSEL

PlaintjfF rcquest this Cot¡¡t ¿ppolnt a special litigation coor¡ittce and fi.tthsr appoint

counsel for the committes. (Motion at pp- t-14.) v/hat- plaiutíft ignore is thât the decisio¡.

I Bw¡troclc. ¡t leasl shd¡ld tmdcrståod the irnpon¡¡rcc of a Sþeci¿l Litigation
Commtttce afrer haring eppoiEted such a comnittee wtren he ''rres æcused of insidct bading in
Chø¡rlar¡n stock rrhilc Chairnran of the Boa¡d of thc nou¡ defunct Wastc Managerncrrt. Inc..
Spicgcl v Dean L. Swtroch et al.. 571 A.Zd767 (Del.. 1990).

)

l

t-

E lr-J g¿l80 d Elg-l
Í¿18 6¿ r oo0¿ i{vgç:80 gl rro uo 80óllo?833ót3do pa¡ulJd ?^us)uoal

' '0ll lll I lirui t ,tlsltls-ær i ¿9 rg l 00'/ l'01

¡ltolt{o3tlr Jo} [s] €u!l v?s uo (9?:80) r{d05:t0 ¿l ¡10 på^(aråu
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single cssc in wtich a spccial litigation comæitte¡ uras appointcd bf'a court Cl Vetland Zapata

Aue¡bach Houlc udÅlford. lt is the prcrogativÉ of thc board of dircctors. not s çor¡rt hearing a

dcrivative case to malce such an appointmenL ld

llele. thetehas not cvcnbeenan allcgation of miscgnductegainsti{élène Ahr.*cilcr. Jacquas

,And¡Éa¡ri. Rrthur HErtoan Stephanie Pace Ma¡sltell. Thcodorc E. Stebbttu ot Margaret Daley. a

rnajority of thc Boæd. Thus. the Boad of Directots c¡uld- at aoy time. decide to appoint a special

libgetion committee composcd of disittcrcstcd ¡ncmbsrs if it so chooscs. Thc¡e is no rcaso¡ nor is

there any authority for this Coutt to appoint a special litigation c¡m¡nittcc.

Findly, dcspite having thcmælvcs citcd turc cås€s which directly rcjcct tbc proposition Érat

an tll.i¡ois court r¡ây appoint bdepørdent cor¡nscl. Bunbock end Gidwit¿ claim the law is othcr,risc

a¡d ask this Cor¡rt for mch relief. ftfotion at ¡p t.2. 614 ) AppointnreaE of corroscl in derivative

litigation ¿ûB not the prowtrro of a court. ln*tcr v. Loaøk Muwl Fì¡c l¡sura¡tcc Compaay. et a,i/.,

I 14 tlt. App.3d 462.469470,448N.E.2d 944,946 (2"d Dlst 1983). Asthe lllinois Appellate Court

st¿tcd:

Plai¡tiffs üotiou rcquested th¿t the court appoint col¡nset to rspesert the defendaflt
corpoËtio!. We disa¡rcc. The defcrrdant cotpomtron nay select its oçrr cou¡scl
even thougb ssme or all of the deúend^ert diæctorc may üake the sclection. Çertanly
ncw cot¡ns€l will rucognizt thc duty to rcprescm solcly the iutErests of the corporate
erthty.

see also Canpn v U.,5 .4coustics Corp.t9E F.Supp.209 (N.D. nl. l9?5. The Lower casc sits es

binding precedent to this C,or.¡rt. Cor¡nsel should be choseü þy thr Boad ofDiæctots, bot the court.

CONCLUSION

For the forcgoing rt¿sons. ¡s well as those set forth in thc Tcra Foundation for the Arts

5

Êll-J t?/0t d 819-I

tzlol 6d,0002 nVBt:BO g! rro uo 8oól¡O?gltót3do pårulJd t^Us)toll
' '0t1 HJ tlilti t ,\){slgs-Ér i et | 9l 00-/ l-01
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Respçnse to PlciÍtlfü'Motion b Appoint an Independent Litigation Cornmittcc ¿nd ïodepeodeat

Litigation Counæl fo¡ Ter¡a Fou¡dation anÜor Recsiver. sirould be denied-

DATED: Octobcr 17.2000 JUDTÎH TERRA, PAUL HAYES TUCKER.
r¡d ALAI¡ K. SIMPSO¡Í

Attome-vs

Briur L. Ctowe
Janes D. W'tlson

Sheßþ & Froclich Ltd.
444 North Michigan Suite 2500
Chicago, Illinois 606 I 3

(3121s274000
AttomcyNo,29la3
61¿136 I

6

err-i ¿zllt ¿ 819-I

ç¿/t,t 6¿ r 0002 ¡iv9!:80 8l ¡eo uo 8oóllotî33ót3d0 Ferulrd t^tsIto,t
' 0I1 l{il]:ili t,À){si:¡{s-üri Ê9:91 00-ll-01
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lgOO . Aox¡.n¡rce &, JurY Den¡n4
ogOO - Aþpc:r:ncr OnlY

Appc:nnct

DEAll L. BUHTROCR, a Di¡eetor of thc
lerr¿ Foundatlon for ¿hÊ Ä.tts,
et ¿1. r

ptrhtifF

JrtE¡f1E TEH,RÀí ¡'òtrector for thc
TêrtE Found¿tion for the Attsr
et å1. r

rl€¡ I ccGg

Ne. . .9P. .çF. llB59.. .

The Eonoreblc Dorothy Ririe xrnn6!rÉ
i'- 

=.:u

IN THE ClRCUff COURÎ OF COOK COU¡fTY.ILLt¡iOts
co(¡tfitT DEpA.R.lr{¡¡¡T, CI{ÀNCERY DrIllSrCt!¡

defend:nt

åflglrDED
.rÞ p r¡ nÀxcË å¡rfi :gR¡:ofEtüÈD('

The u¡der¡igncd. ¡r Jttorn.y. cnten the lpp€rnn€Ê of the def:nd¡nt

.,. .iER8r1 ,FÇl'}fpÀÎ¡OH 'FoR.Îqt, ,q,BTS.

I:
\;

ì
t..

.:J

-
\)

xt æËlE0ËüilJ(úúÐËÛñ(mr +ûnfr
¡ ÀusÈrã

rillir¡É F. conlon
SÈephen C. Cå.rtton . -

N¡¡ne Sus¿n Â: SÈouc,/SÈdlcy ¡ Austlß
Attorney fsr Defendar¡È 1¡rr¡ Foundåtl-on for thri åJÊt
Addns¡- len South Þearbotn
C¡ry Clricago¡ 11, 60603
Teþhone 3Iz/ES3+7OOO
lnsur¡nce ComP¿nt
iuy}{o.90761

'Sü*c d¿rmnd for ¡ri¡t by jurf if not rpplicabk.

I ctrrifïy rhrr s copy of thc .rtrhin intt¡r¡ment t¿s ¡cped on rtl prrtter pho h¡'e ¡ppe¡red ¡nd h:"e not h?rÊto'

fo¡c.bcenfoundbythcCourttobcindef¡ultlotf¡iluæ',fu,.(,M

Tattt for¡ndaÈlon lo¡ thê:A¡ta

A,utrELlA FUCINSKI, gLEIK OF THE C¡nCUlt COURÎ OF COOK COUHTY' ILL¡NOIS
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¡900 - Appearancc & J.wY Desund
Appe¿r¿¡æ OnlY

i .:afan€ê (3-81) CCc-e

- !.' t- ; -.

Rt TEE CIRCUIT C0URT OF COOK COUNTY¡ LLiLINOlS u "

DEAN L. EUNTROCk, e Dlreaor of tho Tena Foundatron for
thE Arts. etc., et ¡1.

V.

JUDllt{ TERRA. et el

NO 00 ci{ 1385s

'.A,PPEARANÇEffi

The undersigned. as attomey, enters tre appe¡rance of the defend¿ñ{¡

JUDIÎH TER ÞAUL HA\ES TUCKER aNd AI.AN K. SIMPSON

' ..-: äÐmandS triEl by.¡ury

)Jamc

âttorncy for
\ddress

Bria¡ L. Crowe- Jamcs D. Wilson
SFTEFSKY & FROELICH LîD.
Cc¡¡ain dsfend¿¡rts
44¿ N. Mchiga¡¡
Chicagp. IL 60611
3t2-5274A00
29143

-rtv
Ielcphon
Arfy lío.

o5¡elkÊ dsrnd fo¡ ¡r;¡l þ júrv ir ¡ct ¡Fllc¡btr.

; g6rj{fy th¡t ¡ COOy Ot tha tithin iru,t¡qc¡t r¡r t.ñ..d ar ¡lt ¡¡r¡{¡¡ {hO h¡rt ¡Þ¡¡¡'rd r"d hrw ñot heratôfof¿ ¡eî forrrd bV

:hc Cûr¡r.! to bc {ñ det¡utt lor faitutr to Þlerd.

Eot JLDtfH lEFRA. PAU
lr IUCX,E¡ and ÀLÀN X. 5Il{DSOlç

AURELIA PUCNÍSKI CLERK OF TÍTE CIRCUTÎ COTÍRT OT COOK COTNTY, ÍLLNOTS
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Tc=r Fo¡¡d¡¡on
BoüJlYlÊfils

fß¡¡¡¡¡
6strÊrab(t 26,20æ

I¡.{tad¡c¡¿:
Pr'¡l Trlclã.6¡l
It¿lc¡¡ Abncile¡
f¡¡qr-r f¡d¡tr¡ü
DE¡rBt¡lt'ocl
l.4rgril Dü¡ÌY
Itrr C¡id*iu
,lrtållÎ ll¡¡tar¡
Surb¡:i¿ Pr¡¿ l'{¡nl¡ll
fl¡odcæ Stcbbl-s
tudith Tcs¡
Atæ* AÞ¡ SlaProu

By t¡vitrderr-' - !,ltrlÊ lf¡¡trælc, FçraCr¡isa Lærl C€uÍrcl' wia::dr & S¡ze¡

St¡lÊ

1tc raecnog*¡¡ cdtd lo otti¡r rt l0:00øu

kff""tffi iJ¡tffi*'trffrffi :i'ËËF
b BêåÉ ¡sÉæ.¡ ltt +üil,i'.åc-cærnÊEl It?*-Jú'rht -6'st gr¡"¡3 çf $apær
2J,2000.

.Vr. H¿tçtl¿ tÉÞs¡lêd tbat t!¡ cs¡¡t üdêÚ^ttlEdlg ç rþ lrr¡tr¡it b:q¡¡E by Mæsr'

ltarut üd Oidr¡i.,' rfr;lõ;i'ldtd--trÉ g¡ç oa Mætlsv' sc¡carba 25'

hL': tl'o !åétrd cccslt¡¡btr oa B*'tl Eiorr

1. Tb. EêrrC curtdt æt ¡t-a ¡rv ^!¡!æ 
:o ttñort ra- y Egr^d nc¡¡bttr Êoa

êit!Ê Ër Ba¡C c¡ë rx-¡¡t' õãtåõ É Éeh vii'l: ¡¡rd

2. TF Bdiãid;ñsrrË r,gl iu-Jnaei bsiit¡ cxp,gt th¡t tt æüld !.ot

t L,,or.'iå*taîffi ótn*lai""r cn¡ of cæ¡0. M¡. Htsræle

hdt úÉdl;-üiìiË;tt"!l-.dû"t-csø¿.¡¡ tft'lfti octö!Ér I 2 r/ä'!
tb! dhÊüi!3sillæas'

M¡. HÊr¡rrclt iodisrÊd tbrr Û' EoüC ls ¡¡o optioas

¡. nc+trt rll Êo¡¡d ¡n¿øba¡ c tbJr aesdngi or

ä. .qdi"o" tbt tt¿ctos of s¡¡bql ro r l¡¡¡¡ ds'
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Eoqd ¡áâ.d!g lfiltllr
SepcøÞe 26. 2000
Pt¡e 3

Dt. Tu:!=? tlg¡ a¡!,¡d for r paioa to r¡srr ltø X or tb: AS¡¡dq "OrhÈ !rrt{¡r<.c'. 16

Iuat [. 1êd S!êbtfut Eryld sadtudiü Îcnas¿ccod¡d Èc oato¿ Thr ¡sdo c¡¡rí;<i
þy rg¡ai¡ol¡¡ l'Et€.

lbr tr*o itêE¡ F$d¡i¡g st¡ôÊi b hEã X rrre:

1. Tbc tE:iEËCol oflþ æl*aoa of Sidley ¿ Aufib b nfil¡¡gt I!,¡ For¡rrdrri ea La Eh¡
l¡¡¡n¡¡t md

2. fb¿ uüod¡¡aüo¡ of tb ChtltË¡å ü] &d rÌtl rll ¡!¡Êtrrt !ËfÈd¡ñ€ tbc lini¡rrito arJ
to dÉáãrd ù! ta¡¡d¡tioc, 4rinn ùo cbr4es btsu¡lr ly trfr. Bugtrcct< Þd Mr.
Gdçir¿. Dr. ft€f¡r isticr¿d tbrr, *{lh ?!+c¡t tJc Ëc rcEsr:d æticn h¿ çprdd b{¡¡
14ç ¡¡;Ëhr¡"t pçorrJ b¡clc o É€ gflrd for € ¡' l tp¡ra nL

Di¡-rr¡sioo resræd, fçlJorræ¡lby r coossqrur o cåll tb¿ qrrrton.

Tbe oot¿ to so.'æ tbc t Ë U¡rn 'stbt¡ hrd¡!!t' b ÛÊ 2'{ lta o¡ t!¡ ¡¡enC¡ ,lrs
tnqqkr¡Êt¡S.

Th¡ f,¡st iç¡¡ (tb¡ raEc¡ica qf bi¡ins Sidlq, {1, Augth rc Ca¡¡lrl fo: t¡r Fø¡od.tioo
Ël tl¡ lnvgt¡itl $al r¡owd by Dr. S:bbbs æd ¡ecrnd¡d by Dr. ¡4s!såsll. lbac rrts uo

dlær¡ssioo. lË¡ eoic stit tt folloræ:

Aya: !&lc¡cÂlrl^cllcr
Jrsqr-r.A.É.|¡Ët¡i
E¡ro Ët¡¡¡eæk
Mrr¡-lÞdrY
A¡th¡¡ TI¡¡ør¡
S!4lrnie hct !úr¡¡¡¡tl
1É Scåbis¡
Judiû lca¡
P!¡lÎuélã

&itl¡s sUba¡t¡¡tioa ts tb Cluh for sy sd all eËiçð æg¡¡Ci¡U tb¡
Er d ¡ãtlq¡ü) ¡a¡ ngrcd Dr l.&r. Tem a¡d s¡ccod¡d by lvt^ot'

l'{rr Dalay lrAc{ Ê¡ ¡l¡cr Þf. ÎþEtF tt:! "qBE¿ u r d¡&air¡¡ l¡ üc l¡{õr¡it' sbr
ore¿cæ¿ Utt "ar i¡atoprigc lor Dr. lusbt¡ b Þerc Éls forf*i+ ¡ st for É:e

Fs'"oC.tic¡r ML HÊip/dh ¿f¡¡,rcd ô¡¡ Ér¡¡ uts E! coa,6ia lÀ th¡¡ Etttf.

Nryts: \'oac

Ahll¡!. R¡¡ Gidr¡'itt

ÍhÊ lrttttã¡
lrnÉdt exccDt
Altr¡cils.
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EÉr¿ MesCsgMLÍra.
S(Ftc:::bcr26, ?000
Pe¡c 3

Tho wæ qrs crllcd lJæ vste ufls rs follo*ç

Ayr+ Hclau ¿Lhv¿llc
Jrcqucs.A¡dæåli
Attåqll¡¡ro¡¡
Sæpbraic ÞrcÊ l-4å¡rfdl
led Strbbi¡¡
J'¡Ciä lcaa
l¿:ú Î'¡êkË

l.r¡e: Drqa Buo¡rock

Abísi=: \{¡llær D¿lsy
F-cc, (hd.¡ic

'Ile¡a<t it¡+r 6 tår rgazde se¡ tlcgli¡utËr. Þ. Tr¡¡irr !¿¡dtLÉ rræ ¿rc&d o fallow
te: jtdgr'r cout s¡d¡rto tbc lc'llÈt' Si¡æ tb¡ coüÍ oadÈ h¡drx âllû'¡ê¿ Gle a'o'¿¡ Éola
cs't"-,nrce uF r;+í ¡53 poisq üÊ eo,r¡riU¡t¡ codd, r.st -vÌrly f.ud ç¡æse :heir
¡1ir'¿tsr r¡d th¡çftrc tlctl ut¡ ao Þcribil¡'iy fo: Bor¡d eppoval, Tbsefort, Dr. Tucks
reco=rgendÊd th¡, ¡'c t¡blc tå¿ v€t¿ 01 tþ,tcimf*t I'¡tiJ tþ ËÊxl Eætirg

l,tr. Gid*ia ¡iotd üd Aæ.be¡¡¡Cor tf¡*¡r= scco¡d¡d tlE Þb:j¡S of tbc ¡+lrorr] of ùs
llisutrt

A¡nbasrdorl{rírr{E tsl¡t if Eôt c¡fsvi:g tbcnbut¡l qtuid rffæt tbe 'J'çtç¡3Ei*:¡t
of qcrt¡ of rt f¡ta: tc coll:stior- M:' ll:-.¡ølc ¡iC Lrrt it ¡r¡uld ¡,qt

Tlo yotc *¡¡ t¡lsa s:d tbc¡r rnt a uottritrtotts tçte in åvoi of t¿bliag tle øbutrs"

Tbe acxt ltcs rws thc O*oo o¡pi¡ccotr, OtEscr! c¡d Connircc Gdrs.

ît¡c Ëoæd b¡d t¡rc rl'ø¿rit'r¡¡ æ clqr¡ sll Þlñst^sõ es e ¡¡¡¡s s¡ E¡le rdccido¡ r¡¡tll
tlt ecC nxir8.

Dr. T¡¿¡kæ r9¿6a¡sæÁc{ ft¡¡ ,*e ltæêC¡ 1pith tbÊ eleçion rrd r¡rprorc tåc cu¡ttot sleæ

of Dirtcto¡r. l"fø¿ Ah+eilet ¡rottd d Þ. S'€bhi¡s ¡¿=s¡dc1 Ëc roior to cpFÞve
ÉÊcttrft¿r¡dÊ of,Dü=gon,

Dr. Tt¡Ë,tÉr Éro a¡t¡d If ¡rgq¡¡ åid Êst r*ut tô rËEd fu æ+l¡aioc.

Ar ù¡r ËÉint Þ. I'lr¡rh¿It ¡¡kd À,&. Þ¡ltroch etbr¡ bls tËasoot rr"æ &l hi¡¡i¡g thc

lsr:r.rij tle ¡r¡lid:

¡ Îltl br bcllsçcd Ê! B€üd h¡d r {¡rifÈ'çrt rgrcdr'.
. Tltt b¡ b€lJÊß'êd tb¡te qr¡ ¡ co'!,r$ttgt'rs ¡rotr th¡ üns¡cr.lll our of Clicego
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Bot¡C Mcstist l.&¡çr¿
srp'éllh 26r zm
præ¿

r Îb¿ bc b¡d tád F¡trÊoor çl¡hÉÊ f¡sr rt¡l ÈÊ ha srüm o Þ. l¡cL¡c
Etl¡ElnË ti¡oc¡ rbqrf <rplrycu bi¡S tr€rtÊ¡ pocþ, rbs¿t Sc¡ar¡t
Sl¡f,m' ¡'t¡tcddf, rbqn ¿t¡¡b¡¡¡d$ l{¡¡t¡¡ä,¡ ¡æl¡o¡rd æsolu:jor
Éoutfu cgtËr ¡sni6r,.Èô¡ü lj¡ or:r r.+grsed nriprËco. tårt be dld oot
ful Þ¿ ltclançædêd Þt tËjE€ltrg dJsurVrælurisn o rleæ ls¡¡cc
rtpl¡ hi¡ l¡¡irÉoa ¡i¡!,',b,¡: dctrioruiæ of tbe Cliee¡c !nrr!Ë(¡F. r¡rd ¡itb
hl¡ Þac¡?iios sf Ê,c l¡ct of locr¡c co lls d¡"rtí61¡l upa of &o lotEtid. Ft¡rlaliripl,

Þ. MlrrbÂll Lrdlc¿led tlat üÊ cot¡ld n:¡port Èe ¡c<lcctioo sf L\¿ Diæ¡ro:l if crctrær¡
codd csc¡rit ro t¡ gpË!¡csr af Ci¡cr¡¡io¡,

¡¿¡¡c. dft.r¡ii= tiræ witbdær hc trotio¡L ¡lnb¡gadca A¡/:=æl ú'.o novcd not r¡
t þ tl¡€ rott rr, tbJ¡ {:¡.¡ hn to Cclk it to r lffi ¡ltioc of tbc rqrul ¡¡c=n:t. Df.
Stcbbi¡s t€€ûldd A¡úÀ! ttdor A¡dæ¡¡i' : !rÉJoå,

Dr. fl¡¡læ ¡u¡í6t'Ëd É! dls:¡¡ç¿lon oiSrcdry' Sc¡ÊÊEbã 21. t&. Gifuiz b¡d r¡ld É"
hÊ Ðu¡d tu¡b r diç¡rslo¡ra¡ dcsid¡n æ r¡trrr ôc de of û¡ a'¡ærr¿ r¡d For¡¡d¡tics
¡l¡r¡l{ b. in tbê þn lr:¡æcr of tÅc Fo:¡ad.ciøo rs he çdr¡æ+d if
Dr. Iucl¡e ælad lf etqært co'J¡d Ëêaa:: o bi¡S opq qd cÞj¡cüw o tbc
dt¿c¡ttt¡ preeagd þ tþ Food¡tiæ, ¡¡d could con'nit t6 bco¡rtlI. âíriy u/ ,¡itlout
æjud:æ ctr¡lr{!¡ att pepoulr ¡bost tlß Foüdt!'oa'r rpcciEe ñrtur

l,{r. Gtó¡¡tz hdlcÊEcd tbr tc r,!u¡d bå w{rlirg b \¡t¡* ktqüd r pocitioa of tn¡*.
A¡¿b¿n¡dar A¡d¡r¿¡i' ¡ r¡¡ Cês Yra! t!Ë rdtdrr¡¡¿

È. Strbbis¡ürg¡rotcd,lo uìrrÊb ¡+cl¡c:thc ãJslût ¡h: ofDi-tor¡ l¡,'d MJ.
ALrr¡eilcr r¡qc¿rd, fïu vøc cËs älE¿ thc ¡tí¡¡u *ÊË:

Aycl lLlæ A¡ñÊlhr lfrytt ÈÊlæ
tr{s¡ætU¡lry
ßEGfdrrÍË 

- 
A.b5ub¡ DcraEqtç*

Arúrnttnqr¡ Jroqurs.tuâand
stlpbüi¡ Pr¡c l'l¡¡rhr¡l
Îêd 81!bHr!
lsdirbTrn
Put¡ 1!tE

T!¡ ¡cr ct ofhai¡sst *t Þ elca Éo Otb€rr. Itr¡¡ dCridod b ulÉ crch poritiaa
I¡dvidr¡¡lÐ. thr !¡¡t o6c r¡lrs e}l¡írar¡- !'&a lcrrr¡or-rit¡rrr Dr' ÎuÊler' Dt'
sl¿bbig ffidêd. lJæ vsrc aas tr¡E
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Borrd Mccti¡¿ l.f¡¡ns
Sq:r,rltr¡e 26,ZOQO
F¡gc 5

Tb¡ ¡¡xt tqtc akeg ras fu: Viæ Cbri¡. Dî. Tuis aor'¿d úer V¡t. Tcnr br f ic,r
Chsir. ¡VrËè Aårsrile ¡¡ccn{¡d

A1=r: t{ctcræ Æ¡¡rcilr
Jrcqur: Àd¡rani
lYlrt¡nrÊhlry
.fnhtrtl¡rtr¡a
Sepla:le P¡cc t{¡¡¡lrll
Têd Stêbbilt
Juditl lcnt
FüI1ì¡cbr

å,¡tr: Hdror AL.rff?flã
J¡co¡æ A¡dæ¿¡i
M¿UretDrJcy
AÍl¡¡¡ ¡fr:t¡¡¡¡
Sæpb¡¡lc Þrcc M¿¡sbrll
Tcd Sæbbbr
tudittr Îc¡n
FErt TrEfË

liqær: u€rÉ

^bä¿!: 
DtlË Bu!ûock
Roa Gdric

n-rltr: EF
AÞat¡&; Dca¡¡Brl¡trccl

R¡s Gídtlc

Tbc oc¡xt roE ua¡ Ëi Sec¡ctnl-od lrc¡s:=r. Dr. Sæbhi¡s no:¡¡¡td Dr. l"fzrsl¡ll for
S¿ræ¿ry ürd ltaç¡ra. A¡rbusdor lrr¡rsr¡:l rcÊê¡d.Êd ïf Dt t'fs¡brlJ i¡dic¡ed rb¡t
úc'¡¡or¡ld be silli4 b sãræ a¡ Tl=¡urtr fsr ¡ slort trrlod ofdnc lf tb¿ Bor¡d cê:¡r¡Etú
¡o m-cr:altstig Éc d*aicn cåre tl¿ lilritÊd pÉriôd of tlps. Ttr nsult of lbc votc
r¡!æ:

Ayst: t{Ccac A}r¡-æilc r..qc: Emå
hcqËcr A¡dË!:
tvf.l4er*DrlcT ADtt¡le' Dc¡¡ $tr,ocl¡
Rco Crtd*itr Se¡t¡¡ic Prce !,frnb¡ll
A¡ütsHrltË8
lad Sabbinr
J¡ditlftar
Ìr¡l Tusk¡t

Mr. Gdriu r¡d Ìú?. Br¡¡¡ock rarl¡cd sa tlæ E¡¡crtiw Caraaittrc es cn¡obcrs"¿r.
l¡¡SB

ffu Eotd óan Eovcd ü f',t¡r Dt on tlrc Agc¡dr. E¡¡cu¡irn Scrsio¡- Dt. Tì¡s!.cr leû tbc
¡oco¡. Vtil CtEI¡o¡a. !,Í¡r Tcuq ÞîÊdÅêd l¡d¡Étd,ËS tbÄ 1þ flrpoee of th Ercn¡iæ
sêtlicú råt¡! b ürsr¡¡r t trlg) i¡cæa¡c fo: Dr. Tucl¡r. l.'{Þc. Ab-stilcr prv¡or^d r
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BôEdt&åglvf¡!Élûl
scFrlE¡È25. zfx¡o
Prgc 6

baaqr fG. Dr. Tuck¡r. th. SËbbþt Efied rhrr rr¿ d¡uble his cornpesrtion r¡¡rtil ¡ :¡r
P¡edd¡m t! bicd. ltb ¡æC'o¡ s¡¡ ¡ecssdcd b.¿ lvl¡¡. A!'¡*¡!¡¡'

Dìscr¡¡siæ ålloilEd-

Dt sÉb5i¡¡ rvltbd¡ec'H¡ sof¡cu-

D¿ SrÊ'rÞhJ tber o¿ovrd to Elrr Dr. Tuc¡cÊt f $15.000 tËnr¡ u reæçirc p¡' lr''þp' fta
tU ã*l¿=-Oî¡d¿ito¡¡l È¡c t¡ Ép(õ oD Fsr.adaticn ¡fiai¡r ort¡ Éc ¡ast l*ås. l-!'il
*rs æccalc¿ by AslessrCsr Adñr.ai

Tle tsts *ts tahp. Tþ::¡ul¡ r¡t=r:

l*'rrr: Dcur Bl¡ruæt
LfËSÈËt Dûity

Abari¡: Ro¡ Gdsitz

¿yrr: Hclran ¡¡¡¡lürr' 
Jæa-r¡r A¡ütcrtl
A¡rEla !iaî!¡3
St¿nh¡¡ie Pr¡c Merh¡il
Teð Sc'olf¡¡
ÍtdíåÎan

Mn. Dclry fuúfuúlãi üa ha¡o vatÊ rre¡ ¡Ér wtl o.!¡o co¿sd:¡cÈ o¡ DÎ. ¡x&ã hrl
'*irirU. UïUã,¿ .-U.O¡i.o s¡."U Ui'r ¡ã-¿¡¿gta urt'lil ttul tl* l¡¡t¡'{: ç¡s Ettlt¿

flc Exrsht Sc¡dog r¡¡r 4Jou¡¡cå

D¡. Tr¡clc ræ¡rgcC to tþg r¡cæ¡€ æd di¡crsseC ül Ê¡æ of csooittr:s r¡C ccræriræ¡

ci¡L:. (Sce ¿u¡chcd)

Tlc Fro¡¡ca CoEElt¡. l¡,¿ Ctrk sn¡ uo"d by Dt' 1\cl=r r¡d r¡cood¡å b'Mtg
ler¡¡.Îtu vor *ü r¡ßllosË:

¿ves HÊhcc Ahsdla' ' ¡tÊct¡l¡ A¡drrËli
¿lrth¡t{r¡¡o.o
St¡DËrir Fæo Y¡tilÈ¡ll
1c¿ StÊbbint
lrdial:str
P!¡t ÎüclÊs

Th¡ Cqltcctlog Cor¡¡¡ttl¡ æd, Ér! ¡a¡ oowdty Dt' 1þc'f¡r' læo'od¿d bv lrf:¡c'

r¡r"t¡ca. Tbt YotE i¡ f¡te tr¡s !¡Ëli¡glf

NsÎtt: ÞcnB',¡lrreck

Ab¡ri¡: lv{s¡Ê$Ê DtJcï
Rs! Giôryt¡z
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tcd ¡áè4út Mbsrss
Sca€rgbÊt 26. 2000
F¡¡p 7

1lÊ E¡"{.fo! C¡s¡¡lttr ¡¡d Grirrnr aor¿d Þy Dr. ¡:ct¡= rr ræo¡d¡ú h/ V¡s.ÎElllt TbÊ Yoê i¡ frvot *r¡¡ tÃt'b'tìd'l¡i

L!" s_tuca1Þlæniüs Ç6rnri6¡ r¡d Grir .^rs æ.orud by Þr, Tìictar, æcoÊdÈ¿ bf!'l¡¡. lanr lbc vøc i¡ Ê,ror.¡a¡ u¡nlgo¿¡

^t 
2: t 0 tM r¡'Ê tq¡Edig rns rdjr¿æd for b¡¡cb, At 2:40 È,Ê rËêdïle ran¡ed. Tbc

nq: itc¡l oa tb r¡dr urâS b rniew tbc c¡t¿æ. M¡. Hcrrolo djdlõ qEd i¡¿c¡to¿ .¡atlrrr ¡::r t!¡e {srr¿¡l rh.r gþ¡g å Süã¡:1e*¡si¡¡dl

1. Tbe cr¡¡rcÉon r¡hhl¿*1cr
2. Thr lr¡¡¡ctionç bq¡r¡ta Dr: Tqr¡ ¡ad Jftn Trrn3. Tlc ¡¡¡¡itudc sf rå¡ Bell BÐ/d, bill¡

\fi, llcr*¡lg indîÊ.rr'l q4¡gtoû & Sucn hrd dig:¡r.d tþ csr¿r Épsr uitå BétL
!grd. Bry, l'l¿'e, B:ora & Pl¡Ë. b FoüËdÁÉoa Boa¡d æd h¿d re.ía^,e¿ Ji F{Ér.fli¡stou Scrs¡r h¡r corslsded It¡ rpiar. Ëc ¡l¡o i¡dicÉcd tl¡r åe cne oPre poiC """t¡.t S.biE ¡{ ÈdjÀ e WÅiæ ed¡¡ bê nrirrtrg i¡rpcs æl¡Éi¡.t o Mcre:lZ Fl¡uf j -
\t'i¡toc & S¡ræ¡¿'¡ æ¡clrsjor ïÉl û¡{ ¡$¡t t¡or!l8! rÉt{¡r., Ocf tn¡¿l ¡o re¡sø fst
th¡ Fot¡od¡tlotr !fr, tO tr¡t¡n lLt ruport of tlr Errr:1rtêr. rrctpt for I,ierc,¡'1. fUr.rr", -qfuch Égr h¡rt ¡st ¡wieqæd.

Hc l¡dc¡td tþt Bcll. Ësyd t¡¡ E¡É ts!Êd ou Éc Mc¡cu¡-v lh¡¡¿c ÞÈÞ{rs ¡ ssåLE,
l¡¡r¿iü r¡l tL.r qt aced ro. grrtrÉ¡ ¡ nrjr=r fü sc!'itr Ërd,il ro ¡.i tf,i *.¡s" ¡¡o
Eøg{ trîr'¡1¡t Cêltb.t tcÊdÊd à ts,!Ët fcc.r È¡ !6¡¡¡¡tmta't 15 ù:rr s,ãr Lrt å.dc*¡l r¡
Scb.fã, J&f{i!-

,4, ¡çols¡Ío: witl fotr oolgp¡¡l¡1 q,tlah Fu s follcrt rar oowd $ Mroc.
Aå¡{'cilË æd æ¡cnd¡d by Dr. Mrnhrll:

l. AêcÊÊ': tb Wi¡sÐn SUtqn Ëflotr É lst¡ê¿
2. Agprwe ts ¡ later bc ¡cd r¡ BclL B"fd ¡o rclcrsçtl,¡ pr¡É:F ro Schif[,

Hl¡d! iarudiræly ro Ëf ScHtrHr¡Cü ¡¡¿ry ¡srdcu. t!¡ Mcær¡ry
Fiotn€r it¡r¡ë æçadi rior¡¡i:.

1. R.epæ roÐ !¡r-cdrr CoõJ[,ËÊc os rb¡ ¡rnri¡ of Scålfi, ll¡¡{itr'¡
ræfucofMcrarrY Fi!¡¡83

1. Arsbriæ tl¡ E¡¡a¡titr Ccuuniu¡¡ E a.arc tbr trat
Tl¡c væ r¡rs t¡lea r¡¡¿rt¡ro€tt h Ërrgr of .,åjr rtrolctícÈ
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Ber¡d I'fcçtlr¡ il'ügttcs
Sc¡robct 26,200A
Pr€s E

lle Fí¡r¡ec c"-r-hc¿ reon !rß Élts by M¡. R.ecr, l{Ê dircr'qrcd ¡g'.:Jç of rh¡
gudit. lfa rbo Clr¡sæd Ê, fo',¡¡ poiss njs¡d b rbc MÉr¡=ræt Leüa: Ten¿ M.ú!c,,-
AE€oi¡r¡dlt& Ë¡ds*etcat lec6q l¡trtccgr¡r:y AÉü1,{ty tr¿ t+Uo¿ Coon{}.rtcrr. Mr-
R'ateÊf ldd¡!Ésçd cact of tbc poi¡ls ¡¡d ¡¡dû:¡t¡d tlrr r-rcroludoa of åc¡: poi:cl '*euldbc o¡dc. A t¡a'don to æErÐt thË Ardit rcd l¿¡lrgÊgl{õl klra, subjecr to þ fooeotcs
t¡!"tog Elbt Ë¡tÉtt lar'trìt..rl¡ mrdp þ Aç+rh¡cu,'ol tf¡r:::¡r¡ dd sccog¿d Þy l,{¿
Gd¡ia. üt YûtÊ nai r¡na¡lrssrsly iu ñvc. ll¡. 8¡t¡e;tl¡la dissl¿d tb cÞni¡e of
l¡vsst¡¡at elld¿tioêt r¡ttbË l¡. c$¡iþ'po:toa, A ËËìo oa tbi¡ 'ì!rr?+' i! i¡clr¡{d irl
tl: Èc¡d book utd¡túË Sqtcntcr2llin^Ecr Co-'siace sÉÈtioa A aodø to rcccîr
tt¡i¡ talloc¡ttoú $'r¡r raedc þ AoËrsu.tol tlrr¡¡¡r ¡¡d sûco*d b' tr¡¡. Gd'¡rt¿ 1É
vot¡ $tr t*rrrim6¡¡ly l¡ ûirt¡. TLc tlird itc¡, ras t ¡sticrr ttsre a:ur got"rfirl
isvcstricrrt dt{son: Kancdy, E¡¡ir ¡¡t CUtbidga À&. RC¡.. ¡occss¡a¿ed
Keæedy *Ìtiú l'f¡. Çídt¡tt¡ sgæÊ4 srilL TtÊ ¡otlo to rppew sli ¡¡êdt 's'' Þ.
Stebbias e¡d secæd¡d bt Dt.!'{gel¡ll Tb¿ t'gtr eas ur.æj¡!¡r.rr i¡ f¡côr.

Þr. Srcbbiil rh¡r ¡ñr?ûeCotlcctiø Cælsiü¡c rstart Tlcfi.í ira¡r qth¡ r8ccCr
ûaltbt ttôtigúr by Þ. StÊbbi¡¡¡to h¡vcttc Eôå¡c &lêSdÊ tlc agpøtrl of tlu lo¡¡s,
cxlibitio¡¡. docacas. GtE- tr t!¡ CoüecticÊ¡ Co¡r¡¡lt¡r to cov:tËc rçon iæluded 'e
ûc h'd book. Msr. .{lt$tiff ¡coosdct TbË ¡r¡der uæs ruiå¡i¡¡ortsty ia å¡çr. lte
Erxt itÊrB t¡rstÞ DcecffcsicÊ nÞort Dr. Sætùin¡ Lrdic.rtcd ¿tut rtcr ceicfid Ëtisu. by
{þ Çp¡¡rrif¿¿r¡d th¡ oÉ}ide rdvisen.*'lo ocdt tro bi¡l r¡ Ctic{o b cæi¡c úc
6oeoscd dæ¡lo¡g fu 6¡¡l litt l¡d bc¡¡ '¡i¡aouod b 27 oSüË. '*irb 16 of rlÉ
Dot æi!¡ bCrdd i! t!¡ A¡lericr¡, Iü¡tË¡sis:úÉ ¡¡le lt Ct¡trrl€'t oa t(qrcnb* 29,
2000.

.A¡¡b¿rçadolHr¡¡$ü lJrtsitÊd tbd tlrc¡r shm:ld b? !ÉlrÊ Þ:buc rrlstisu'¡
soolrû¡icr¡ioü,t¡ dtlc tinc ator¡ tbc "anìc'lrl€Eúg ttc rugg:stcd t¡dit þ ¡sdt elffi
tlr¡¡ tb¡s€ itca¡ rlr ttei¡¡ Fld þ niæ pr¡¡st¡s n¡¡& for oct ¡ddi¡iø¡¡ to tÈs cs[c=tioa.
Dr. SËbbhs d¡o hdicæd tþ uæ h¡rc cùo¡ca Cfidsür's Ed i¡dlc¿¡Êd ¡æc of rb
d¿rllr ctrtl¡ co¡:n¡c rld tlr rerlàtu fu rrlcstig tb¡t trtou¡ ß o?Docad t Sothcby'r or
v¡¡scJqd¡q r gîlvdË dË¡ls.

Mr. Cr¡dr¡$z ¡a,olæd b rpFror,. tl¡ d¡rcc¿¡¡iúbg ttpcrt ¿!d tb ¡e ictioa of Cb¡icje'r.
Sæo¡dad þ Alrb!ú¡¿€t llrn¡¡¡o Unrairaourty i¡ åtçr-

llc Dhcaof r t4ortt !!d r/Þ of Fr¡¡ace æpds *.:lro æt gtræa ælly, h.û Í¡rtt
iæh¡&d i!.br SàF!ñÞrr 26,2000 Bocdbæ!.

D?. ItEtß ¡l5fp*C tbrt b tld Dî. S?çbbhs &¡ru r sæ¡cà cotrtrlnêÊ fce tc ¡ctv
II{AÂGllÍncær.
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M¿ R¡¡¡cr l¡as ln¡¡t'lrdld ro cl:lgc S:pUr Lrta'r podtla a t'lAúG tc C¡¡¿or Êo¡r
Asd¡¿rt Ct¡tu.

v.. 8,@e¡ çr¡ esléd 'ô Ft ç boå ¡¡. Er¡c¡rlitn Corrgjcec æ¡fc*¡¡¿ c¡ll a.:d ¡
i¡r¡d eoa&rææ cdl Gfrsr t!¡ coud b€rigs ø t¡ lli.

D?.l,t¡$ü¡Jl ¡r¡¡tsød tbc *r¡rcod ¡orac f¡rarl cort¡rr¡¡ucrjoa nn:ctrrapt=leps ir ûc
fæ of ¡ qürtc¡ scn¡lcrtrr ææy 34t¡tcl¡ þ LcsF ËÉ Bo¡¡t, r¡p¡içod of dcwloparats

=g¡di!€ 
tbc le*ruit t fr. R.¡Læ esd D?- TuclÊr wcæ ¿sh¡é to €ê€Îdj!¡ú¿

thc ncc:iog !¡"¡ rqio',r¡¡sC c ¿:fldt¿

Rr<pcctÌvdy $:l¡Elüêdr

$t?!¡ñíePËrË M¡r¡iuil
Ssæbn, trdTr¡gr¡¡r
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IÌ{ THE C IRCUIT COURT OF COOK COUNTY, ILLINOIJ
COUNTY DEPÁR.TMENT-CHANCER.Y D IV IS ION

DEAN BUNTROCK,

Pla inÈ iff,

-vs _

T ERR.A MUS EUM,

DefendcnE.

00 cH 13859

REPORT OF PROC EED IIíGS hAd A E E hC hCA r iNg

of Ehe above-enEiEIed cause, before Ehe Honorable

DOROT}IY KINNáIRD, Judge of said, courE, on Ehe

24th, day of July, 20OI.

APPEAR.ANc ES: rYEssRS : JAMES cARRO.LL, JotIN F . KENNEDy
a nd lJ ILL IåM R . QU INLé tT,
on beha lf of pla inE iffs;
MESSRS: FLOYD PERKINS and THOI{AS
IOPP0L0, Ass ista nc AEÈorney Genera ls .

I'fISS SUSAN STO}IE,
on behalf of Ehe Terra Foundat ion;

MESSR¿: îOBERT CUMMINS and CHRIS TODIon behalf of DefendanEs.

)
)
)
)
)
)
)
)
)

Josephine Rafnes
Offic ial Court ReporEer
CircuiE Court of Cook Coun;y
County DepartmenE-Chancery Ðivision
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FoundaElon Ehe FoundaEion does asserE acEorney

c lienE privilege over any corumunicaE lons going

eiEher r.rey from an aEEorney for Ehe Found,aEion,

which Mr. Collins eras aE chis poinE in E Ínre, Èo

Mr. Terra who qras Èhen chairman of Ehe Terra Museum.

THE COURT: I don'E eranE Eo get hung up on Ehis

letter forever. Mr. Curamins, hor¡ did you aIL get Ehis?

MR. CUMMINS: I can'E enswer chac quesEion, Judge.

I'll find ouË. One of the prellminary rhings I was

going Èo address, and I am relying large,*y on papers

Ehac lrere previously f iled by Mr. Quinlan on behalf

of his clients BunErock and Gfds¡Ltz, Itm going to

objecC Eo anything Sldley and AusEin does in Chis case

today because based upon the esserEions of Mr. Quinlan

aod his cllenÊs chey ere conflicEed in Ehis proceeding.

That is one of Ehe reasons ere wanE Eo adj ourn iE.

l,Ie beIieve lriinsEon and Strawn is confIicEed, We

belleve Sidley is conflicEed. And we Lhink thac Ehese

are serlous lssues Ehat have Eo be addressed by

the CourE ,a s a premise Eo chis enEire proceedlng.

of rec ord.I jusE wanE Eo make EhaE

THE COIJRT: IErs on the record. And Eo Ehe

exEent iE's an objecEÍon, iE's going Eo be overruled.

-r4-
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We have been Ehrough uhe Sidley issue so many

Eirues I donr E even wanE Eo chink abouE ir. The

AppelLaEe Court reviewed iE. I knosr Ehat Mr. Quin[an

probabLy EoEally egrees with you genere[[y on Ehe

whole subjecE maEEer, buE maybe today he disagrees.

BUE Stdtey is here, Ehey ere representing

Ehe FoundaEion and they have noE been removed and

I dontE see a conflicE so LeErs jusc move on.

Itm going Eo keep chls Letter, iE really

doesntÈ do uuch. Itve read iu all, Itr¡ going Eo

kee p iE sea led f or noe, . If you rranc E o c ome in la ter

and have ic unseeled. If you concede Ehac this was

somehow ln che publlc domain, aEEached Eo e pleadlng,

EhaE somer¡here along Ehe llne Ehe aEEorney c lient

prlvilege goË l¡aived wetLL open it uP. For those of

you r¡ho have noE seen chls LeEEer, itrs really

nothing heavy enyrdey.

the nexË thlng, Exhtbics 9, L0,ll, L2, t3

are'åLl documenEs thac re[aEe -Èo Dan Terra, inEenE.

They were dec lareE f.ons f lled tn Federa I Court. They

should all be unseaLed.

FourEeen I wanc Eo unseal. ThaEts e mai[ing

address ennouncemenE. The Simpson declaraEion in

FederaI CourE ls t5. Thac should be unseaLed.
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MS. STONE: I

t,o resPond to the last

obj ectors .

believe it's necessary

salvo bY counsel for the

SidIeY, Austin, Brown & Wood solelY

represented the Foundation' t.re do not represent

any of the defendants in their any of the

directors in their individual capacity' we do

not represent Dr' Stebbins in his individual

capacity. He has another lawyer for that

purpose.

We do not rePresent Dr' Marsha}l in

herindividualcapacity.!.¡erepresentmerelythe

Foundation. We give advice to the six non-naned'

nonparty directors' That includes Dr' Stebbins and

Dr. MarshaIl.
There is no conffict bY SidIeY'

Austin, Brown & Wood at any point in this case'

There is no conflict anYwhere'

Thank You.

ItlR. QUINLAN: Judge' I would like to

reserve ny comments for the lounge across the

street after the proceedíngs here'

Thank You.

lHE COURT: WE ATE in recess. thank You'
24

HOWÀRD N. REISMAN COURT REPORTING SERVICE' LTD'
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TN THE CIRCUIT COIIRT OF COOK COIINTY, ILLINOTS
COIJNTY DEPARTMENT, LAW DTVISION

PAUL HAYES TUCKER" a Director of the )
Terra Foundation for the Arts, JUDITH
TERRA' a Director of the Terra Foundation
for the Arts, and ALAN K. SIMPSON, a
Director of theTerra Foundation for the Arts,

Plaintiffs, No. 0l L 009112

DEAN BLTNTROCK, a Director of the

Terra Foundation for the Arts, RONAID
GIDWITZ, a Director of the Terra
Foundation for the Arts, MARGARET
DALEY, a Director of the Terra
Foundation for the A¡ts, ARTHUR
I{ARTMAN, a Director of the Terra
Foundation for the Arts, STEPHANIE
PACE MARSHALL, a Director of the

Terra Foundation for the Arts, TFIEODORE
STEBBINS, a Director of the Terra
Foundation for the Arts, TFIE TERRA
FOUNDATION FOR TF{E ARTS, an

Illinois Not-For-Profit Corporation, JAMES
E. RYAN, Attorney General of Illinois,
FLOYD D PERKINS, Assistant lllinois
Attorney General,

Hon. Julia M. Nowicki

Defendants

AFFIDAVIT OF STEPHEN.C. CARLSON

The undersigned, upon oath, does hereby depose and state as follows

1. I, Stephen C. Carlson, am over 18 years ofage and have personal

knowledge of the facts attested to herein.

)
)

)

)
)
)
)
)
)
)

)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

)
)
)
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2.IamapartneratthelawfirmofsidleyAustinBrown&Woodand

practice in the chicago offrce of the frrm at Bank one praza. I am one of the attorneys who has

represented rhe Terra Foundation for the Arts in the litigation brought against it by Dean

Buntrock and Ronald Gidwitz in september, 2000 and by Paul Hayes Tucker, Judith Tena and

Alan K. SimPson in JulY,200l'

3. I have read the ,.Afflrdavit of Judith Terra" attached to "Plaintiffs'

Emergency Motion to Disquarify,, and the motion faxed to counsel for the parties on the morning

of Monday, Septembe r 17,2001along with a Notice of Motion' purporting to notice the motion

to be heard that morning.

4, contrary to the "Emergency Motion to Disqualifu," at no time in either of

the above-described lawsuits did sidley Austin Brown & wood ever "act as counsel to Mrs'

Terra in her individual capacity'"

5.Contrarytothatmotion'atnotimedidMrs'Terra..Share''any

,,confidential information" with me or with any attorney from Sidley Austin Brown & Wood in

my presence, nor to my knowledge did she ever provide any conftdential information to any

Sidley attorney

6' Contrary to that motion, at no time did I, or any attorney from Sidley

Austin Brown & Wood in my presence' "provide legal advice to Mrs' Teffa"' nor to my

knowledge did any sidley attorney ever provide her regal advice in either of the above-described

)

lawsuits

16di-004403



7, Mrs. Terra's affrdavit claims (par. 8) that "because the fBuntrock and

Gidwitz] lawsuit was brought against the Foundation's Board, it was necessary to maintain a

close legal and confidential relationship with Ms. Stone and M¡. Carlson, and we continued to

work closely with them, particularly Ms. Stone." Mrs. Terra is wrong. I never had a "close legal

and confidential relationship" with Mrs. Ten4 nor did Ms. Stone'

g. perhaps Mrs. Terra's confusion results from her mistaken and

un¡easonable belief (par. g) that the Buntrock and Gidwitz lawsuit was somehow "brought

against the Foundation's Board." On the contrary, that lawsuit was brought against the

Foundation and only th¡ee members of the Foundation's eleven person Board, namely Mrs'

Terra, Dr. Paul Hayes Tucker and Senator Alan Simpson (as well as a non-Board member,

Naftali Michaeli). Mrs. Terr4 Dr. Tucker and Sen. Simpson u/ere never represented by Sidley,

but had separate counsel, of their own choosing, Judge Brian Crowe and his colleagues at

Shefsky & Froelich. Mr. Michaelirepresented himself'

g. Mrs. Terra was, of course, always free to retain whatever other or

additional counsel she felt she wanted to retain to represent her and she has, ofcourse, now been

represented in connection with both of the above-described lawsuits by at least fìve different law

flrrms in addition to Judge Crowe's firm, and never by Sidley Austin Brown & Wood'

10. At no time did I, or any other Sidley attorney in my presence, ever say

anything to Mrs. Terra from which she could have reasonably believed that Sidley represented

her or any party to either of the above-described lawsuits other than the Foundation which had

retained us and to which we submitted our statements for professional services. At no time did

M¡s. Terra ever suggest to me or to any Sidley attorney in my presence nor to my knowledge to

3
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any Sidley attorney that she thought that Sidley represented her in her individual capacity or that

she ever intended to pay Sidley for any legal services.

11. During the course of the Buntrock and Gidwitz litigation, to my

knowledge, Sidley Austin Brown & Woo{ as counsel for the Foundation, communicated at

various points in time, with all nine of the non-plaintiff members of the Foundation's Board of

Directors. Our principal contacts were with Dr. Theodore Stebbins and Ambassador Jacques

Andréani, whom the Board of the Foundation appointed in late November, 2000 as an

Independent Litigation Committee to oversee the litigation.

12. While I participated in a few discussions with Mrs. Terra during the

course of the Buntrock and Gidwitz litigation, I had no "regular and detailed conversations about

the status of the litigation" or "strategies going forward" with her. While she claims to have

"shared" with me her "most personal concerns and hopes," my substantive discussions with her

concemed certain factual matters relating to the Foundation's history, as she admits in paragraph

5 of her aflidavit. Nothing she ever told me was even arguably confidential (and indeed it was

communicated to become and did, to the degree it was helpful, become part of obviously

nonconfidential Court papers). None of what she told me was communicated to obtain any legal

advice. She knew I was one ofthe attorneys for the Foundation and that she had counsel ofher

own to provide her with whatever legal advice she needed in an individual capacity in

connection with the Buntrock and Gidwitz litigation.

13. I believe I was present during the meeting Mrs. Terra seems to refer to in

paragraph 10 of her affrdavit. I believe one of Mrs. Terra's lawyers, Jim Wilson, from Shefsky

& Froelich, was also present. Mrs. Terra's recollection of that meeting is incorrect. Among

4 16di-004405



other things, at no time did anyone in my presence even remotely suggest to her that she had

some sort of unique personal veto power over any mediated settlement. lndeed, no one in my

presence ever suggested to Mrs. Tena that she was an¡hing other than one vote out of eleven or

that the Foundation's ultimate position on any mediated settlement would be determined by

anything other than a vote of the Foundation's Directors, Moreover, nothing that occuned

during that meeting could reasonably have led Mrs. Terra to believe that Sidley Austin Brown &

Wood represented her in her individual capacity.

14. My discussions with Mrs. Terra were far less frequent than my discussions

with other members of the Terra Foundation's Board of Directors or other of its employees, but

at no point in time did my few communications with her change in any appreciable way as she

apparently claims in paragraph I I of her afïidavit, nor did I ever take or ever need to take any

"actions" to "shut her out" ofanything.

15. Under penalties as provided by law pursuant to Section 1-108 of the

Illinois Code of Civil Procedure, I certi$ that the statements set forth in this affrdavit are true

and correct.

c.âL
tephen C. Carlson

Executed by me this 24th
day of October,200l.

/ o/rvf o¡

5
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T}í THE CIRCUIT COTJ'RT OF COOK COUNTY, TLLTNOIS

CO(NTY DEPARTMENT, CHANCERY DI\rISION

DEAN L. BUNTROCK,'a Director of
the Terra Founda¡ion for the Arts, el a/.

Plaintiffs,
No. ú0 CH 13859

JIIDITH TERR-A, a Director of the

Terra Forrndation for thc Arts, e¡ a/.

Defendants

ORDER

Tbis causc coming to bc heard on Plaintiffs' Emergency Motion to Appoint Receiver and

for Temporary Restraining fficr and Opposition to Stay ("Plaintiffs Emergency Motion for

Temporary Restaining Order") :l.nd Plainnffs' Emcrgency Motion for Tcmporary Resuaining

Order to Enjoin Fu¡ther lmplcmcntation of the Dilenschncidcr Contract ("Plaintiffs Emergency

Motion for Temporary Restraining Ordcr to Enjoin lmplementation of thc Dilenschneide¡

Con¡act"), and for scbeduling of the Anorney Gcneral's and Plaintiffs' Motion to Enjoin the

Terr¿ Foundation's Use of tbe Current Spccial Litigation Comminee and for Appoinolent of a

Receiver, due notice h¡ving bccn given, the Court having heard argumcnt of counsel and having

reviewed thc bricß of tbe parties, and for tbc reasons sct forth on thc recor4 IT IS ORDERED:

A. Deni¡l of Tcmgor¡rv Rectr¡inin&Order

(l) That portion of plaintiffs' Emergency Motion for Temporary Rcstraining Order to

enjoin the Terra Foundation's Indepcndenr Litigation Com¡mnce from continuing to retain Sidley

& Ausrin as counsel is denied, the Court considering the motion as a renewed motion to

disqualif, counsel and not a proper motion for temporary restraining order;

v

)

)

)

)

)

)

)

)

)

)
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(2) That portion of plainriffs' Emergency Motion for Temporary Restrainrng Order to

en,oln the Terra Foundations tndependent Litigation Com¡ninee from taking action lo autbonze

or direct Sidley & Austin to perform the subject investigation is denied;

(3) plaintiffs' Emergency Motion for Temporary Restraining Order to Enjoin

lmplementation of thc Dilenschneidcr Conuact is denied;

B. Gr¡nting of Tempor¡ry RestrsininBOrder

(4) That portion of plaintiffs' Emergency Motion for Temporary Restaining Order to

enjoin the Independent Lirigation Comminee and the Terr¿ Forrndation from payrng the legal

bills of Sidley and Ar¡stin and shefsþ ar¡d Froclich to date is grantcd. This Temporary

Restraining Order shall remain in full force and effect rlrtil January 30, 2001 at 5:00 p.m- In the

event the Boa¡d mcets as sct forth in Paragnph C, this Ordcr may þç modified upon motion

before January 30, 2001.

. Ln granting this Temporary Resmining Ordcr thc Corrrt makes the following [rndings:

a. plaintiffs have establisbed a protectible right in need of protection;

b. plaintiffs bave established that they and the public will suffer ineparable

injr¡ry if injunctive relief is not grarited;

c. plaintiffs have establishcd tbat there is no adcqr.nte remedy at law if
injunctive ielief were not grantcd;

d. ptaintiffs bave raiscd a fair question as to their likelibood of success on the

merits;

e. To tbc extent such a flrnding is necessary, thc hardships favor plaintifis.

The Court thcrefore ordqrs that the Foru¡dation and thc Indcpendent Lingation Comminee

are enjoined from paying any legal bills of Sidley and Austin and Sbefsþ and Froclich until

Page 2 of 5
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January 30,2001 at 5:00 p.m. This Temporary Resnaining Order is entered with notice, as of

Í,,,¡C 5./p.m. on Janlary 2, 2001. This case is continued to January 30, 2001 at l0:30 a.m'

for rhe Court to determinc whether this Temporary Restraining Order should bc continued, and

whether a preiiminary injunction hcaring shall be scheduled.

C. Borrd Meedng Regrrdlng AttorneY Fees ¡nd Co¡ts

(5) Further, the Cor¡rt ordes dunng the pendcncy of this Tcmporary Restraining

Order that no attorney fees or costs of Sidley and Austin and/or Sbeßky and Froclich shall be

paid unless thc Terra Found¿tion's board of dircctors mcets to consider tbc issues relating to such

fecs and costs. If the board of di¡ectors elccts to mcct, the mceting shall take place in Chicago,

Illinois at the For¡ndation's beadqr'rarters, and as follows:

¡L A purposc of the meeting is to advisc the Board as to the issues of the

rcui"* and payment of tbc legal bills of Sidley and At¡stin and Shefsþ

and Froclich;

b. Tbe Board shall make a spccific stâtcment as to whethef or not: (l) the

Board is delegating thc authority to rcvicw and pay thc subject legal biils

to the indepcndønt litigation comrninec; or (2) whctbcr tbc Board retåins

tbc autbority to review and pay tbe subject legel bills for itsctf; or, (3)

whcther the Board establishcs anothcr mcchanism to review tbe subject

legat bills, as it mey b¡ve donc whco thc Tcrra For¡¡dation was involved in

otbcr litigation;

The Boa¡d sh¿ll be informed of tbe toøl expcnsc af this litigation to date,

including the total arnount of anorney fees and costs incuÍed by Sidley 
C

end Austin and Shcfsþ and Froclicb to date:ðtE; 
ps',4 nl'Jcs fu 

^J5*¿\¿P''anvw;l
No Boe¡d member who sceks advancemcnt of a¡torney fees or costs mây

votc oo tbe issues sct forth in scction (b) abovc¡namely, lvfn. Terr¿, Dr.

Tuckcr, or Senator Simpson;

The meeting shall be called upon no less than five brsiness days wnnen

notice to t.ih boa¡d member. The For¡ndation shall use its best efforts to

schedule the meeting at a time muilally convenisnt to all board members

d.

Page 3 of 5
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to ensure maximum board member participation in the meeting' The

For¡ndation shall survey in writing each board member to determlne the

date for the meeting before the notice for the meenng is issued to each

boa¡d member. The Foundation shall communicatc thc full results of tbe

survey to all counsel of record at least 24 hor.¡rs before the notice is mailed;

and

f. Thc notice for the mceting shall includc the followtng:

i). A copy of this Order;

iÐ Tbe tot¿l amount of Sidley urd Austin's and Shefsþ and

Froelich's bills, witb each anorncys' horrrly rates and total number

of hor¡n billcd monthly;

iii). Tbe undertakings executed by Mrs. Terr+ Dr. Tucker and Senator

Simpson.

Attorncy Gener¡il's Motlon to Enloin thc Terr¡ Foundrtlon's UgG of thc CurrQnt

Sgccirl Lide¡tton Committcc rnd for ADgointment of I Rccelvcr to Conduct the

Indegcndcnt Invcrdg¡do¡

(6) The dcfend¿¡t Terra Foundation shall respond to thc Attomcy General's Monon

to Enjoin by January 8,2001.

(7) Tbe Anorney General's Emergency Motion to Corpcl Discovery is granted in

part, urd the parties m¡¡y commencc immcdiate expcditcd discovery as it relates to

thc allegations involving Dr. Stebbins.

(8) The Emcrgcncy Motioo is sct for sarus on discovety on January 9, 2001 at 2:00

P.m.

Terrr Fgundl¡tloo'r Modoo to Contlnue St¡v of Proceedlngl Pendlns Indeg=endent

Litiertlon Commlttcc Investl8¡tion

(9) Tbe Fotmdation's motion to continue the suy of proceedings is denicd and

discovery may commcnce on all issues aftcr counsel has mct and conferred to

detetmine an outline of discoverY

F. The Pl¡intlff¡' Emcrggncy Motlon to St¡I

(10) The Plaintiffs emcrgency motion to stay the enforcemcnt of the orders entered in

Paragnph A(lX2) and (3) of this Ordcr is dcnicd

E.
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(u)

Prepared by
Aüy No. 33145
Name John F. K*"dy;Quinlan & Crisham, Ltd.

Attorney for Plaintiffs
Add¡ess 30 North L¿Sallc
CirytZip Chicago, E- 60602

Telephonc 2ó3-0900
Reviewed as to Form by All Cor¡nscl of Record

That pornon of the Report of Proceedings of Decembcr 29,2000, not held in the

courtroom shall bc under seal and the onginal shall bc subrnined to the Court.

The court rcporter's oñice shall not release a copy of the scaled fanscnpt to

anyone..

T 1

JUOGE
zrt
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No. 0 l-0034

. APPEAL TO THE APPELLATE COURT OF ÍLLINOIS
FIRST DISTRICT

BLINTROCK and GIDWITZ,

Plaintiffs,
Appeai from the

Circuit Court of Cook Counry

Chancery Division

No. 00 CH 13859

TERRA, et al.,

Defendants Honorable Dorothy Kinnaird

THE PEOPLE OF THE STATE OF

ILLINOIS,

Plaintiff-lntervenor,

TERRA, et al

Defendans.

ORDER

This cause coming to be heard on Plaintiffs' Petition for Interlocutory Appeal Pursuant to

Rule 307(d) and Memorandum oflaw in support, due notice having been given and the Court being

fully advised,

IT fS HEREBY ORDERED:

A. plaintifß' Petition for Interlocutory Appeal Pursuant to Rule 307(d) rs

gnrrddenied.

B. Sectior¡s A (l), (2) and (3Wî the Circuit Co¡(t's Order of þñuary 2,209fate

vac{ed.

VS

)

)

)

)

)

)

)

)

)
)

VS.

)

)

)

)

)

)

)

)

)
)

)

as follows
C. A temporary reynnínZorder is hereby enterg'd, effective innea;fV'

r. ThelerraFoundation ', tnarprfrtitigation Comminie is en1

coltinuing to renin Sidley &/Austtn as counsel;

oined tionl
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The Ten+ Foundation' s [ndependent L ur garion Commi ttee¡ en1 o i ned flro m

taking/tion ro authonze or direct larcV & Austin ro;{tform the sublect

inv,eíigation, as deltned in plaintilfs'petttion and mEfnorandum in support,

iy'denied; and

The Terra.opoundatton, and the Foundationþ Independent LiUgatron

Commifá is enjoined from taking an/action io impþ'rlent the

Dile*óhneider Contract, as defined in pla¡rrdiffs' petition anØemorandum

tn 6uppon;

D This cause is remanded to the circuit court for further proceedings consistent with

this Order.

J

ustrc

ustrce

Prepared by

Attorney for
Address
CirytZip
Telephone

Attorney Number 33745

William R. Quinlan
James R. Carroll
John F. Kennedy

Quinlan & Crisham, Ltd.
Plaintiffs
30 North LaSalle
Chicago, IL 60602

263-0900

ORDER ENTEREO

JAN I I 2001

ItPttt.{It C0lJfli, irr¡t u¡¡¡rlICI
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IN THB
ÀPPELT,ÀTB COqRI OF ILLINOIS

FIRST .fgDICIÀ! DISTRICT

DEÀD¡ L. BItÀffROCK, a Director of t,he
Terra FoundaEion for Ehe Arts, eE aI

Plainc i f f s -APPel la¡:t' E,

v

)

)

)

)

)

)

)

)

)

)

)

No. l-01-0034

filDfTH TERRå,, a Direct,or of t'he lerra
Foundation for the Arts, eE a7',

De f endant s -APPe1 lee s'

ORDER

Thís cause coming t,o be heard on t,he Petit,íon For Rehearing

of t,he.PlainÈiffs-þpe1la¡rt,s and t,he Court being fully advised in

Èhe premigeg,

IT IS HEREBY ORDERED t,hat, the Pet,ition For Rehearing is

DEFIIED.

ORBER EI'ITERED

FEB 1 6 2001

rl!?til¡r¡¡ liuuli. rl*:t ¡,rl¡util

- //
L. .t- I t¿l 0+

sc

Ju

Just

¡¡

DATED:
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91161

SUPREME COUHT OF ILLINOIS
CLERK OFTHE COURT
SUPREME COURT SUILDING

SPRTNGF|ELD, rLLtNOts 62701
(217) 782.2035

June 6, 2001

Mr. St,ephen C. Carl son
Sidley & Austin
One First, National Plaza
Chicago, IL 60603

ìIo. 3i16L Ðea.c L. 3u:.Lrocr, eÈc. , et å1. , petiiioners, v ,

.Iudith Terra, etc. , et, â1. , respondent,s. Leave Eo
appeal, AppelIate Court, FÍrst District.

The supreme courÈ today DENTED the peÈiEion for leave Eo

appeal in the above ent,it,led cause.

The mandat,e of chis Court, w111 issue t,o t,he Appellate Court

on June 28, 2001.
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l99r wL 204965
(Cite as: 1991 WL 204965 (N.D.Ill.))

Only the \üy'estlaw citation is currently available

United States Distnct Court, N.D. Illinois, Eastern
Division.

Bruce R. HOBAN, Plaintiff,

STRATA MARKETING, tNC., Roger Skolnik and

Bruce Joh¡son, Defendants.

No. 91 C 5331

Oct. 2, 1991

MEMORANDUM OPINION AND ORDER

CONLON, District Judge

*1 In this diversity action, plaintiff Bruce R. Hoban
("Hoban") sues defendants Strata Marketing, Irrc.
("Strata"), Roger Skolmk ('Skolnik"), and Bruce

Johrson ("Johnson") (collectively, "defendants") for
breach of an oral contract. Hoban moves to

disqualiS James Gordon ("Gordon") and Edward
Slovick ("Slovick") as defendants' cou¡sel.
Defendants oppose disqualification. [FN 1 ]

BACKGROUND
The facts alleged by Hoban are as follows. [FN2]
Hoban clarms that defendants breached an oral
agreement thÂt Hoban would become a one-third
owner of Sfrata. T L The other rnjor issue is the

purpose and scope of Hoban's work on upgrading
Snata's software. !J 9; Complaint u 16. Attorneys
Gordon and Slovick currently serve as defendants'
counsel. !f 2. Although they are not afEliated by a
formal partnership agreemenl, Gordon and Slovick
share office space, telephone service, and profits. u
3.

In 1990, prior o ¡þe filing of this action, Gordon
served as Shata's cortnsel in an unrelated matær. T
5. Dunng that time, there were three presidents of
Strata: Skolnik, Johnson, and Hoban tf 6. All three
presidents met wrth Gordon coucerning the u¡¡elaæd
matter. During these meetings, Gordon received
inforrnation concerning Hoban's position at Stratâ.
Gordon also received information concerni-ng Hoban's
work on upgrading SrraÞ's software. T f 7, 8. At
ttre time of these meetings, Hoban looked upoo
Gordon as Strata's attorney. J 10. Hoban confided
in Gordon i¡ accordance with his duties as an ofñcer
of Strata. tl 1l.

Page I

Hoban clauns that there is a substantial reladorstup
between the information Gordon received in tus pnor
representation of Stran and issues relevant to rhe

current litigation. 1 13. For this reason, Hoban
argues that Cordon should b€ disqulified as

defendan6'counsel. Hoban also arguÈs rhat Slovick
should be disqualified because he is in rhe same ñrm
as Gordon. !f 14.

DISCUSSION

Disqualification of an attorney is a drasric measure
thåt should only bç unposed when absolutely
necessary. Schiessle v. Stephens, 717 F.2d 417,420
(7th Cir,1983). The moving party has the burden of
showing that the opposing anorney had access ro

confidential or pnvileged information in the course of
a prior representation. Roth v, Continental Caswlty
Co., 676 F.Supp. 816 (N.D.ru. 1987).

The standard for disqrulification is the "substanfial
relationship" æst. [nSalle National Bank v. Counry
of l^ake,7O3 F.2d252,255 (7th Cir.1983). The æst

involves a three-part rnquiry to deærmine whether a

substantial relationship erists berween the confidential
i¡formation gained by the attorney in the previous
representation and the issues in the current lirigadon.
First, the court deærmines the scope of the prior
representation. Second, the court detennines
whether it is reasonable to rnfer that the confidential
information allegedly given would have been given to

the attorney under those circunstances. Third, the

trial court detennines whether that information is

relevant to the current litrgation. Id. at 255-256. If
the court deærmi¡es that a substantial relationship
eústs, the attorney is presumed to have received
confidential information during the pnor
represeatation. This presumptiotr, however, may be

rebutted. Id. at256; Schiessle, '717 F.2d at 420.

*2-The substantial relationship test assumes a pnor
attorney/client relationship between the attorney at

issue and the party seehng his disqruliñcation, In
other words, the moving party must show the

existçnce of a prior atûomey/client relationship as a

preliminary matter. Bridge Products, Inc. v.

Qrnnrum Chemicsl Corp., No.88 C 10734, 1990 WL
70857, 1990 U.S. Dist. LEXIS 5019 (N.D.lU. Apnl
27, 1990); See also Pain Prevention Lab, Inc. v.

Electronic Waveþrm Labs, Inc., 657 F.Supp. 1486,

1495 (N.D.Ill,1987); Bobbitt v. Victorian House,

Inc., 545 F.Supp. 1124, Il25 (N.D.lll.1982); DCA
Food Industríes Inc. v. Tasry Foods, [nc., 626

F.Supp. 54, 58-60 (W.D.Wis.1985) (applying Seventh

Copr, O West 2001 No Claim to Orig. U.S. Govt. Works
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l99l wL 204965
(Cite as: 1991 WL 2049ó5, *2 (N.D.IU.))

Circuit precedent).

Here, Hoban does not assert tbat there was ever a

formal aftorney/client relaüonship between Gordon
and himself. In fact, Hoban ad¡nits that Gordon was

Strata's counsel, not his. Hoban's morion ff 5, 10,

13 and 14. Indeed, the general n¡le is that corporate
counsel does not become counsel for the corporation's
individual shareholders and direcûors. [n other
words, a director or ofEcer conferring with corporate
coursel should understand that anything revealed to
that attomey is known by the corporation. There is
normally no conflict of interest when a direÇtor sues a

corporation represented by is corporate counsel.

The reasou is tbat anythrng the di¡ector previously
told that attonrcy would ordinarily have been

communicated to the attorn€y as counsel for the

corporarion. Bobbin, 545 F.Supp. at 1126.

Rather, Hoban appears to contend that his dealings
with Gordori created an implied attorney/client
relationship. It is true that an attorney/client
relationship does not h^ave to be fonnal or express.
Westinghouse Electric Cory. v. Kerr-Mc&e Corp,
580 F.2d 1311, 1318-1319 (7th Cir.1978), cert.
denied, 439 U.S. 955 (1978). Thus, the question of
whetlpr an implied âttorney/client relationship was

created befween Hoban and Gordon must be

deærmined by the facts. Bobbitt, 545 F.Supp. at

1126; Rosman v. Shapiro, 653 F.Supp. 1441, l4r'5
(S.D.N.Y.1987). To est¿blish an implied attorney/
client relationshrp, Hoban must show (1) thât he

subrmned confidential information to Gordon, artd (2)
that he did so with the reasonable belief that Gordon
was acting as his personal attorney. Pain Prevention
Lab, 657 F.Supp. at 1495', DCA Food Industries, 626

F.Supp. at 59-60,

Hoban fails both parts of this test. The alleged

confidential information consists only of Hoban's
position with Snata and his work on thei¡ software.
Thrs is the sâme information contained in Hoban's
complaint and cannot be reasonably construed as

confidential. Furthermore, Hoban admits thât

defendants Johnson and Skolnik were also present

when much of this i¡forrration was given to Gordon.
Hoban's motron tf 7, Information freely given to
defendants carurot be viewed as confidenrial. There
is no evidence whatsoever that Hoban privaæly
discused with Gordon confidentlal mâtters that he

expecæd would not be revealed to any of the

defendants. See Bobbitt,545 F.Supp. at 1127. [FN3l

Page 2

*3 Nor is there any basis to conclude rhat Hoban

reasonably believed that Gordon was acring as hrs

personal arbrney. Hoban acknowledges rhat Gordon
represent€d only Strata. In fact, Hoban admlts tlrat

he never consulæd Gordon in any capaciry other ttnt
as an officer, director or agent of Strau. Hoban's
motion tT ll. Under these circumstances, there

cannot be an implied attorney/client relationslup
between an officer or director and a corporate
corrnsel. Id. at ll2ó. [FN4l

CONCLUSION

Hoban fails to show that he had a previous attorney/
client relationship with Gordon. Thus, a substantial
relationship inquiry is unneçcssary. tFNsl
Accordingly, Hoban's motion to disquali$
defendants' counsel is denied.

FNl. The defenda¡rts' motion to dismiss plaintiff s

mo[ion to disqualify shall be treated as an opposing

memorandum to Hoban's motion to disqualify.

FN2. All references in this section a¡e to Hoban's

motion to disqualify un-less ottrerwise indicated.

FN3. Hoban argues thÂt it does not matter whether

Gordon's formal client was Strata or Hoban. But
this is oniy true if Hoban gave confdenrial
i¡formation to Gordon with the reasonable belief that
Gordon was acting as his individual attomey.
Analyrica, Inc. v. NPD Research, Inc., lOE F.2d
1263,l26E (7rh Cir.1983); Ken-McGee, 580 F,2d
at 1319- 1320. Thus, Atwlynca and Ken-McGee
rnay be distinguished because those cases involve
ci¡cuurst¡nces where a party gave the krnd of
confrdenriai i¡-fonnation that the party would bave

fumished a privately retained lawyer. Anabrica.708
F.2d at 1268-12ó9.

FN4. Rosm¿n may also be distinguished because it is
narrowly limited to its facts: a close corporation
consisting of only lwo 50Vo shareholde¡s, created
solely to facilitate tbe traruaction that was the focus
of the litigation. Ros¡tan, 653 F.Supp. at l¿145, fn.
8. The cou¡î lLnds the facts presented here more
analogous to those n Bobbin.

FN5. Since Hoban has not established a previous

attomey/client relationship with Slovick. the¡e is no

basis to disqualify Slovick either.

END OF DOCUMENT
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Uniæd Staæs District Court, N.D. Itlinois, Eastern

Division.

Jo Ann STOPKA, Plainnff,

ALLIANCE OF AMERICAN INSURERS, Rodger S

Lawson, C. Clarke lmbler, and Gregory
W. Heidrich, Defendants.

No.95 C7481.

April 25, 1996.

MEMORANDUM OPINION AND ORDER

CONLON, Distnct Judge.

*1 Plaintiff Jo A¡n Stopka sues her current employer
Alliance of American Insu¡ers ("Alliance"), and th¡ee

of her former supervisors, Roger S. L¿wson, C.

Clarke lmbler and Gregory V/. Heidrich (the

"rndividual defendants ") (collectrvely "defendants ")
for violations of the Equal Pay Act ('EPA"), 29

u.s.c. $ 206(d), Tirle vII of the civil Rights Acr of
1964 ("Title VII'), 42 U.S.C. $ 2000e et seq., the

Age Discrimination in Employment Act ("ADEA"),
29 U.S.C. $ 621 et seq., the Amencans with
Disabiliues Act ("ADA"), 42 U,S.C. $ 12l0l et seq.,

the Family and Medical Leave Act ('FMLA"), 29

U.S.C. $ 2601 et seq., and Illinois common law for
inæntional infliction of emotional distress. Stopka

moves to disqualiff defendants' attorneys Lawrence
Cohen and Richard PLncus and thei¡ law firm Fox and

Grove, Chtd. ("Fox & Grove") (collectively "defense

coursel") from further representatiou of Alliance and

the individual defendants in this matt€r. Defendants

oppose Stopka's motion. Additronally, Alliance and

defense counsel move üo qìråsh docrrmeut and

deposition subpoenas direcæd to Fox & Grove, Cohen

and Fi¡cr¡s. Sùopka opposes the motion to quash.

BACKGROUND

Stopka is a current Alliance employee on long tenn
disability leave. Stopka has been employed lor 12

years by Alüance, She held the positron of vice
president of the arlministration division allegedly
berween l98l and October 1995. .f¿e Affidavit of Jo

Ann Stopka ("Stopka Aff.') cl 2. Stopka's
responsibilitre s i¡c luded supervisrng Alliance' s hrrmâtr
resources d€partment, including salary and benefits
administration, employee relarions and compliance
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with state and federal
regulatiors, Id. at1 3.

employment laws and

Stopka sues defendanß for disparate treatrnenr and
paftern and practice discrimlnacion. Fox & Grove has

been labor and employment relations counsel for
Alliance for approxrmaæly l5 years. Cohen and
Pincus are pârtncrs at Fox & Grove. To support her
claims, Stopka intends to tesdry about conversatiors
occurríng at meetings she atænded with the individual
defendants and deferue couruel allegedly about simrlar
discrimination against other Alliance employees.

On March 22, 1996, Stopka served Fox & Grove,
Cohen and Pincus with subpoenas for documents and
æstimony. See Def. Exs. A-C. In the subpoenas,
Stopka seeks production of the followrng documetrrs:
(i) itÊmized billing stâtements or invoices from Fox &
Grove to Alliance berween August 1984 and July
1995; (ii) time sheets reflecting telephomc, in-person
and written commrrnications between Fox & Grove
and Soopka between August 1984 and July 1995; (üi)
notes, memoranda, correspondence, electronic mail or
other communication between Fox & Grove and

Stopka berween 1984 and 1996, including carbon
copies; and (iv) notes or recordings of conversatio¡rs

taken by Fox & Grove attorneys of couversatiorìs

between themselves and Stopka. See Def. Exs. A-B to
motion to quash.

DISCUSSION
T. DISQUALIFICANON

*2 Stopka raises four argurnents in support of her
motion to disqualify dcfense counsel; (i) she asserts

Cohen and Pincus are potential wifnesses, and thus

should be disqualified under Rule 3.7 of the Rules of
Professional Conduct for the Northeru Distnct ol
Illinois providing for drsqualificarion when a conflict
arises between a lawyer who may b€ botil a wimess

and an advocate; (ü) Cohen and Fi¡crs' prior role as

Stopka's alleged legal advisors in her individrul
capacity and as Alliance vice president purportedly
conflict with then role as defenss çsrrnsel in violacion
of Rule 1.9; (ui) Cohen and Pincus'mulriple
representation of Allia¡ce and the individual
defendants in a case involvrng both corporaæ and

individual liability may violaæ Ru.le 1.7; and (iv)
Cohen and Pi¡cus' disqualification should be rnpuæd
to Fox & Grove under Rule 1.10.

Defense counsel respond as follows: (i) Regarding

Rule 3,7, Cohen and Pi¡rcus will not testiry, asserting

ttr,at the couununications Stopka was privy to are
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protected by the attorrry-client pnvilege berween

defense cou¡sel and Alliance, and Stopka has not

demonstrated with specificiry that their æstrmony

would substantially prejudice Alliarrce; (ii) Rule 1.9 is
irupplicable becar¡se Stqlcå was never a client of Fox
& Grove and the 'substantial relationship' æst is

inapplicable because Alliance was privy to all
inf'ormatron communicated to or by Stopka and Fox &
Grove attornsys; (üi) Rule 1.7 is inapplicable because

the individual defendants were all infonned of
potential conflict issues and consented to Fox &
Grove's multiple representation; and (iv) Rule 1,10 is
inapplicable to disqualifyiry Fox & Grove because

there is no basis to disqualiff Cohen and Pincus.

Disqualification of an attorney is a drastic measure

that sbould only b€ mposed when absoluæly

necessary. Hoban v. Strata Marketing, Inc., No. 9l C

5331, 1991 WL 204965, at *l (N.D. Ill., Oct. 2,

L99I); Schiessle v. Stephens, 717 F.2d 417, 420 (7th
Cir. 1983). Disquahfication motions should be viewed

"with extreme caution for they can be misused as

æchniques of harassment.' [-anigan v. Resolution
Tntst Corp., No. 91 C 7216, 1992 WL 350688 (N.D.
Ill. Nov. 23, 1992) (quotr-ug Freeman v. Chicago
Musical Instrument co., 689 F.zd 715, 721-22 (7'¡h

Cir. 19E2)).

A. The Attorney-Client Re lationship

To succeed on her motion, the moving party must
show that opposing counsel bad access to confidenttal
or privileged informatiou in the course of a prior
representation. Hoban, l99l U/L 204965, at *1. S¿e

a/so Rule 1.9 (corrcermng a "lawyer who has formerly
represented a client in another matter"). Thu, a

necessary precondition to disqualification is provrng a
prior attorn€y-client relationship. The attonrey-client
relationship may either be expressed or implied.
Hoban, 1991 WL 2M965, at *2 (citing Westinghouse

Electric Corp. v, Ken-McCtee Corp., 580 F.2d 13tl,
1318-1319 (7th Cir. L978), cen. denied,439 U.S. 955
( 1e78)).

t3 Stopka arlmits that she did not have an express

attorney-clieut relationship with defense counsel, To

eståblish an implied anorney+lient relatronship,
Stopka mr¡st show: (1) tbat she submitted conñdeutral
i¡forrnation to opposrng cou¡sel and (2) th¡t she did
so with the reasonable belief that opposing co¡rnsel

was acting as her personal anorney. Hoban, l99l WL
204965 at *2 (citarion omined).

Stopka's mofion to disqr:aliff is premised on her
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assumption ttut Fox & Grove, Cohcn and Pincus

provided her with legal services aud advice in her
individual capaciry, However, Stopka fails to establish
that she had an implied attorney- client relationship,
Stopka conteuds she was either the client or the agent
of the client at the time of these communications.
Stopka's affidavit ñled dn cenvra does not establish an

attorney-client relatiorship between herself and
defense connsel. She anesb she had,

numerous contacts both tbyl telephone and in person

with [defense cornse|. I relied on Messrs. Cohen
and Pincus n provide legal advice and counsel
regardrng various employment metters for which I
had day-today responsibilities. I believed ttnt they
were advising me in my individual capacity as a

client as well as in my capacity as a Division Vice
Fresident. I relied upon their legal advice in
recomm¿nding routine as well as dfficalt personnel
decisions to avoid personal as well as corporate
liability for such decisions.... Some of these

conversations involve d tu ghly c onfi de ntral c o rp o rat e

personnel matters.
Stopka Aff. fi 5-6 (emphasis added). Stopka

descnbes numerous conversations she had with Fox &
Grove attor¡eys in which other Alliance officials, and
generally one or more of the individual defendants,
also participaæd. Id. at fll 7-14.

ln her motion, Stopka asserts without any support
that 'Messrs. Pincr¡s and Cohen undoubtedly garnered
i¡formation from Ms. Stopka dunng these numerous
conversarions which she considered confidentral that

could be use.d against her in cross-examinåtion or
during the course of the litigation." Pl. memorandum
at 8. This couclu.sory and unsupponed assertion is

wholly unpersusive. There is no basis for Stopka to

reasonably believe that Fox & Grove acted as her
personal attorney. Stopka only attçsts úat she

consulæd with Fox & Grove in her capaciry as an

ofEcer or agent of Alliance. A corporaæ ofEcer
"co-nfemng with corporaæ counsel should understand

that anything revealed to that attorncy is known by the

corporation.' Hoban, 1991 V/L 204965, at *2 (citing
Bobbitt v. Victorian House, Inc., 545 F. Supp. 1124,

1126 (N.D. tU. 1982)), Stopka simply fails to show
that she had privaæ and coufident¡"1 çqmmunications
with Fox & Grove tbat she expected would not be

revealed to the corporation. /d. Indeed, all of the

conversatio¡s descnbed in her afñdavit involved
another Alliance officer or employee, and generally

or€ or more of the individual defendants.

"lnformarion freely given to defendants cannot be

viewed as confidential.' Id. Under these

ci¡currstarrces, there cannot be an implied aftorney-
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client relatiorshrp berween a corporate ofñcer and the

corporation's outside counsel. Because Stopka fails to
establish a prior atûorney-client relationship, defense
counsel måy not be disqualified rrn<le¡ Rule 1.9,

B. Rule 3,7

t4 Stopka's argr¡ment that defense couruel should be

disqualiñed under Rule 3.7 because they may be

called to testiff is also unfou¡ded. Rule 3.7(a)
provides, "a lawyer shall not åct as en advocate in a

trial or evidentiary proceeding if a lawyer knows or
reasonably should know that the lawyer may be called
as a witness therein on behalf of the cüent ,... " Stopka

contends Pirrcus and Cohen should be disqualified if
they intend to testif, on behalf of thei¡ clients.
However, defendants do not intend to call theu
counsel to t€sdry, asserting the attorney-client
privilege concerning previous legal advice given to

Alliance. Thus, Rule 3.7 is inapplicable.

Rule 3.7(b) provides that a lawyer who reasonably
should know he may be called as a witness other than
on behalf of the client may act as an advocate in a

trial or evidentiary proceerling nnless the lawyer
knows or reasonably should know that the lawyer's
æstimony is or may be prejudicial to the client.
Stopka bears the burden of demonstrating with
specificity tbet Cohen and Fircus' testimony would
substantially prejudice the defendants. Innigan, 1992
WL 35068E at +4. Like the movrng party in I-anigan,
Stopka fails to specifr how the attorneys' testimony
could be prqudicial to their client. Stopka candidly
acknowledges that she "does not know how [Cohen
and Pincusl wdl æstiry about the variou
communications between themselves and her. " Pl.
memorandum at 4.

Moreover, Stopka has not clearly explained the need

for Cohen and Pi¡crx' testimony. Her allegations of
prior acts of discrimination concern decisions rrade
and carried out by Alliance and its ofEcers. 'Wïere
evidence is easily available from other sources,

anorneys who participate in a case should not be

called as witæsses absent extao¡din¡¡y ci¡cu¡nstances
or compelling reasons.n ltnigan, 1992 WL 35068E at
*4 (citing United States v. Dack,747 F,2d 1172, 1176
n.5 (7th Cir. 1984)). Stopka fails to show tbat
s¡¡¡s¡dinåry ci¡cumstances or compelling reason¡¡

require Cohen and Pincus' æstimony. ¡.çq¡dingly,
defense couruel will not be disqualified under Rule
3.7
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Rule 1.7 prohtbits a lawyer f¡om reprcscn(ing
multiple clients under certain circumstarrces. The rule
provides that a lawyer shall not represènt a client, "if
the representation of that client wrll be directly
adverse to another client, unless: ( t) the lawyer
reasonably believes the represcntation will not
adversely affect the relationstup w¡th the other clienti
and (2) each client consents after consultatron. "

Stopka contends Fox & Grove's appearancÈ on behalf
of Alliance "will very likely be at odds now or during
the course of litigation with the defense of the

individual defendants who supervised Ms. Stopka."
Pl. memorandum at 10. Süopka asserts tlut even if
there presently is no confliç1, the likelhood tlrat
conflict could arise militaæs strongly in favor of
disqualiñcation.

Stopka's argument is unpersuasive. Defendants
explain that after they were informed of all poæntral
conflis¡ issues, tlrc individual defendants consented to

Fox & Grove's multiple representâtiou. Moreover,
defendants marntarn thei¡ i¡terests are aligned;
Alliarce does not contend the rndrvidtul defendants
acæd without authority or inconsistent with thelr
fiduciary responsibrlities. Finally, the low probabiliry
that the litigation could be delayed in the furure should
a conflict arise does not ouweigh ttre significant
prejudice to defendants from having counsel of their
choice disqualified.

*5 Thr-u, defense counsel will not be disqualiñed
under Rule 1.7. Srnce Stopka fails to meet her burden
of showing cause for disqualiffing Cohen and Pincus,
there is no basis to uxrput€ any reasons for
disqulificatiou to Fox & Grove under Rule 1.10.
6..s¡¡ingly, Stopka's motion to disqualiff musr þ
demed.

r.'MonoN To QUASH

Defense counsel move to quash subpoenias served on
them by Stopka, arguing that Stopka seeks documents

that are subject to the anorney-client pnvrlege
befween Allirnce and Fox & Grove. Defense colnsel
contends disclosure would reveal the nature and
substance of Fox & Grove's legal advice to Alliance.
Finally, Fox & Grove contends the purpose of
deposrng Cohen ad Pircus is not because they are

occr¡rrence witnesses of Stopka's alleged

discrimination, but rather to show tbat Fox & Grove
should be disqualiñed. Fox & Grove maintains tlut if
Cohen and Pincus are later needed to testiff asC. Rule 1.7
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occrrlÏerrce witnesses about non-pnvileged, non-
duplicarive matters, they can be deposed at thât timc.

Stopka responds she is seeking docunents and
testlmony that will prove. the individual defendants and
other Alliance employees participated in conferences
with her in which unlawfrrl termi¡ation of other
Alliance employees allegedly was considered. She

contends the Fox & Grove billing records and

attorney noæs will establish the daæ, time and place

of the meefings, as well as who was in attendance and

the substance of the employment rnatters discussed.

She also seeks to probe Cohen and Pi¡cus'
recollections of the meetings, and statemgns made by
defendants and other Alliance employees concerning
ther alleged intent to unlawfully ænninate older,
female or disabled employees. She agrees to modiff
her subpoena to encompass only records up to and

includrng ttre daæ of her last wrinen or verbal
communication with Fox & Grove attorneys.

A. Documents

Rule 45(cX3Xüi) of the Federal Rules of Civil
Procedure provides tlut the court may quash or
modiff a subpoena if it "requires disclosure of
privileged or other prot€cted matter and no exception
or waiver applies." Defendants contend the documents
Stopka seeks are all attorney-client privileged. Sopka
clairns any privilege was waived when her interest
became adverse to the defendants' itrterests. Stopka

further rnintarns that the cnme- fraud exception to
the pnvilege should apply because the inænt of
defendants' cornmunications with their lawyers was to
violate the an¡i-discrimi¡ation laws and to defraud
Alliance employees rnûo believing Alliance was an

equal employment employeÍ. In re Special September

1978 Grand Jury, 640 F.zd 49, 59 (7th Ci¡. 1980);
Coolæey v. Hilton Int'l Co., 863 F. Supp. 150, 151

(s.D.N.Y. 1994).

L The Attorney-Client Privilege

The attorney+lient pnvilege applies to
communications made by corporate employees

concerning matters pertrnent to thei¡ corporate duties

if sought by the corporation's attorn€y i¡ order to
forrrulate and render legal advice to the corporarion.
Upjohn Co. v. United States, 449 U.S. 3E3, 394
(1e8r).

+6 The power to waive the corporate attorney+lient
privilege rests witì the corporation's mÂnagement

and is norrrally exercised by its officers and
di¡ectors, The managers, of course, must exercise

Page ó

the pnvilege in a manner consisrent wirh their
fiduciary dury to act in the best interests of the

corporadon and not of themselves as individuals,
Commadiry Futures Trading Comm'n v. Wein¡raub,

471 U.S. 343, 348-49 (1985) (internal citations
omitted). Any privilege that exists as to a corporate
officer's role and functions within a corporation
belongs to the corporation, not the ofEcer. Matter of
Bevill, Bresler & Schulman Asset Mgmt. Cory., 805
F.2d 120, 124 (3rd Cir. 1986) (citingWeintraub, 4'71

U.S. at 348). Based on the evidence submrned in
support of the motions to disqualify and to quash,

Alliance officers, includrng Stopka in her role and
function as vice president of administration, sought
legal advice from defense couruel on behalf of
Alliance concerning Alliance employment mafters.

Under these circumstances, Stopka may not waive
Alliance's attorney-client pnvilege. Nor is her anempt
to waive the pnvilege consisænt with her fiduciary
duties to Alliance because the attempted waiver
clearly is ur her own interests rather than for the

benefit of the corporation. Finally, as discussed

above, Stopka fails to establish a personal attorney-
client relationship with Fox & Grove.

¡çç6¡dingly, Fox & Grove has not waived the

attorney-client pnvilege and Stopka may not waive the

pnvrlege. However, general application of the

privilege to quash the subpoenas is inappropriate. The
court must determine if the privilege applies to the

documents and æsrimony sought by Stopka in the

subpoenas.

a. ltemized billing statements and timc sheets

Fox & Grove asserts that its itemized billing
statements and attorney time sheets would identify the

subject mâtter and substance of confidenrial
conversations between attorney and olient. It argues
these records are privileged from disclosure. Real v.

Conrinental Group, Inc., 116 F.R.D. 2ll, 213-14
(N.D. Cal. 1986) ("The attomey-client pnvilege
embraces attorney time, records, and statements to the

extent that they reveal litigation strategy and the

nahue of the services provided"). Fox & Grove
marntarns the records would reveal the nature of the

legal services provided. S¿¿ AfEdavit of Lawrence
Cohen ('Cohen Aff.") f 3; Afñdavit of S. Richard
Pincus ('Pincu Aff.") 11 3. See also In re Grand Jury
witness, 695 F.zd 359, 362 (9th Cir. 1982) (the

attorney-client pnvilege protÊcts correspondence

between attorney ard client and rime records that
reveal the client's motivarion for creating the
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relanonshrp or possible litigation strategy)

Stopka asserts þilling and time records are not
generally protected by work product doctrine because

they are prepared in thc regular course of business.

[.each v. Suality Health Sertices, 162 F.R.D. 499,
502 (E.D. Pa. 1995). Moreover, the records should
only be protecæd by the anorney-client pnvilege to

the extent they reveal litigation stret€gy, and should
be modified by redacnon rather than non-production.
Id. at 501,-02.

+7 In Leach, the plaintiff moved to compel
compliance with a subpoena di¡ected to defendants'

law firm seeking billing staæments and time records

to establish the ownership and control of various

defendants. The court found the records were not

protected by the work product doctrine because they

were not prepared in antrcipation of litigatton.
However, the description of the legal services found
in the billing and ttrne records were protected by the

attorney- client pnvilege and non-discoverable, Leach,

162 F.R.D. at 501-02. The court n¡led that the

records should be produced with proæcæd matenal
redacted. The court would examine the records in
question in canwm, but only in the event

disagreements over the scope of the privilege arose.

Id. at 502: see abo In re Grand Jury Witness, 695

F.2d at 362 (disfavoring blanket assertions of
pnvilege and requiring in camcra submission with an

explanation of how the informatlon is pnvileged).

Stopka ciæs Gottlieb v. Wiles, 143 F.R.D. 241,,247
(D. Colo. 1992), to support her argument that a

former corporate ofñcer cannot be denied access to

documents created dun-ng her tenure although her
interests are uow adverse to the corporation's.
However, Gottlieb has been criticized for making "a

fundameutal error by ¿5srming that for a corporation
there exists a collective Çorporate client which may

ølce a position adverse to mÂnagement for purposes of
the attorney-client privüege.' Milroy v. Hanson, 8'75

F. Sup,p. ffi, 649 (D. Ne. 1995) (inner quotâtions
omitted) (cidng Weintmub,4Tl U.S. at 348). Milroy
explained tbat a dissident direcüor "is by definition not
'm¡nagement' and, accordingly, has no authonty to

pierce or otherwise frutraæ the attorney+lient
pnvilege when such acfion con-flicts with the will of
'manâgement."' Id. at 649-50. The court further noæd
that the plaintiff was Dot entitled !o the documents

because the suit was primarily for his personal
benefit, at the expense of the corporation. ^ld. at

651-52. ¡".6¡rlingly, Suopka's reliance on, Gottlieb is

misplaced.
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Fox & Grove's general assertion ttrat the billing
statements and trme records should not be disclosed
because they are privileged is unpersusive. Cohen
and Pincus att€st the billing statements and attorney
time sheets maintained by the law firm "would reveal

the Alliance's motivacion for seehng legal counsel

and would reveal the nah¡re of services provided by

Fox and Grove to the Alliance in bottr this case and

other matúers." Cohen Aff. f 3; Pi¡rcus Aff. f 3. "A
client's motive for seeking legal advice is undeniably
a conñdential communication." Matter of Grand Jury
Proceeding, Chemey, 898 F.2d 565, 568 (7th Cir.
I99O); In re Grand. Jury Witness, 695 F.2d at 362.
Accordrngly, the substance of those meetings is

privileged. However, billing statements and time

records are not privileged insofar as they state when,
where and for how long Fox & Grove attorneys met
with Stopka or other Alliance ofÊcials.

b, All communications between Fox & Grove and
Stopka

{t Stopka seeks all notes, memoranda,
correspondence and electromc mail between herself
and Fox & Grove from 1984 to 1996. Fox & Grove
contends all communications with Stopka were for the

purpose of fomrulating or rendering legal advice. See

Cohen Aff. f +; pincu Aff. f 4. It maLntains

disclosing these communications would necessarily

disclose either confidential i¡formation or legal advice

befween.the law firm and Alliance. As explained
above, Stopka's assertion tlrat the attomey-client
pnvrlege no longer applies to the communications
berween herself and the law finn is unavailing.
Because the conununications between Stopka and Fox
& Grove were made for purposes of formulating or
rendering legal advice, the comrnunications are

protected by the attorney-client pnvilege.

c. All notes or recordtngs of conversations

Fox & Grove argræs that its notes or recordings of
conversalions befween its attorneys and Stopka are

subject to both the attorney-client and work product
pnvilege, It asserts notes taken by Fox & Grove
attorneys relate to legal risk of Alliance personnel
policies or decisions. Cohen Aff. f 5; Firrcus Atr I 5.

Fox & Grove contends the notes or recordings were

prepared rn antrcipauon of litigation and contain
attorneys' meutal impressions, conclusions, opinions,
or legal theories. Fcd. R. Civ. P. 26(bX3).
Furthermore, Fox & Grove maintains the work
product pnvilege covers documents and other tangible
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things prepared in anttcipatron of lirrgation. Panter v.

Marshall Field & Co., 80 F.R.D. 718,724 (N,D. Ill,
1978) (discussing the weight of modern authonty); I
Wright & Miller, Fedeml Pmctice & Procedure $

2024 at 200-1. Finally, Fox & Grove asserts the notes

and recordings are proæcted by the attorney-client
pnvilege because they contain the substance of
speciñc legal services rendered by an attorney to his

client. Stopka does not respond to these arguments.

Fox & Grove's argu0ents are persuasive, Notes and

recordi:rgs made by attorn€ys concerning
conversafions befween the attorneys and Stopka

involving Alliance personnel decisions are protected

by both the work-product doctrine and attorney+lient
privilege. Disclosure of these iæms will disclose

attornÊys' mentål impressions or opintons as well as

the substance of the legal services rendered.

4"çs¡rlinglt, both privileges apply to the items

reqwsted in Stopka's subpoena request number four.

2, The crime-fraud exception

Stopka argues thet even if the requesæd maærials are

privileged, the privilege does not extend to

communications with an attorn€y !o further a

continuing or future crime, fraud or other misconduct.
Sound Video Unlimited, Inc. v. Vîdeo Shack, Inc., 661

F, Supp. 1482, 1486 (N.D. IU. 1987): In re Special
September 1978 Grand Jury, 640 F.Zd 49, 59 (7th

Ci¡. 1980). She maintarns the crrme-fraud exception
has been applied in an employment discrimination
lawsuit concerni:rg communications with counsel
where the objective was üo mislead the plaintiff about
the compensarion disparity between herself and a male

employee. See, e.g,, Coolæey v. Hilton Int'l Co., 863

F. Supp, 150, 151 (S.D.N.Y. 1994). Stopka irsists
the inænt of defendants' communication with thei¡
lawyers was to violate the anti-discrimination laws, as

eviderþed by her affidavit submitted for the court's ¡n

canæm review. Fox & Grove did not seek leave to

ñle a reply brief addressing the cnme-fraud exception.

+9 ln Sound Vîdeo, ¡he district court found the crime-
fraud exception to the atærney+lient privilege applies
when a p€rsotr consults an attorney o further a

continurng or future crime, fraud or other miscondrrct.
However, the court noted the privilege nrernins

intact" when a person consults an attorney in an effqrt
to receive legal advice or assistance. Sound Video,

661 F. Supp. åt 1486. Nor is a çe6¡xnnication subject
to disclosure "merely because it relaæs to a crime or
fraud or bccause it would help to prove that one

exisæd." /d. Rather, the parry seelong disclosure must

Page 8

"first make a prima /acie showing of a violation
sufficient ro defeat the privilege." fd. (citing Clark v.

United States, 289 U.S. I, 15 (1933); In re Special

September 1978 Grand. Jury, 640 F.2d at 60), The

moving party must also establish "some relationship
befween the communications at issue and ùe alleged

offense." td. Primøfacte eviderrce is a "lax stardard"
and 'as in the law of discrimination, a prima facie
case must be d€ñnÊd with regard to its furrction: o
require the adverse party, the one with supenor
access to the evidence and in the best position to
explain things, to come forward with that

explanation." Matter of Feldberg, 862 F.2d 622, 626
(7th Cir. 1988). 'lf the court finds the explanation
satisfactory, the pnvilege remains." 1d.

[n overcomilg the privilege, the court may conduct
an in cam¿ra review of the alleged communications.
ln United States v. hlin, 491 U.S. 554, 572 (1989),
the Supreme Court held:

... a lesser evidenfiary showing is needed to trigger
in camzra review than is required ultrmaæly to
overcome the pnvilege....
Before engaglng rn rn camcm review to determirc
the applicability of the crime-fraud exception, "the
judge should require a showrng of a facn¡al basis

adequaüe to support a good faith belief by a

reasonable person," ¡hat in camera review of the

materials may reveal evidence to establish the ciaim
that the cri¡ne-fraud exception applies.

Once that showing is made, the decision whether ¡o

engage in in cam¿ra review rests in the sound

discretion of the district court. The court should

make tbat decision iq light of the facts and

circurnstances of the particular case, including,
among other things, the volume of maænals the

district court has been asked to review, the relafive
rmportance to the case of ttre alleged privileged
information, and the likelihood that the evidence

produced through in camera review, together with
other available evidence then before the court, will
establish that the cr¡me-fraud exception does apply.
The disrrict court is also free to defer its in camera

review if it concludes that additional eviderrce rn
support of the crime-fraud excepfion may be

available that is not allegedly pnvileged, and that

production of the addiÈional evidence will not unduly
disrupt or delay the proceedhgs.
(rnner citatrons omitted).

tlO Stopka contcnds that the cnme-fraud exceprion
should be applicable upon this court's in camera

review of the conversations detarled in her affidavit.
Stopka describes telephone conferences concermng
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personnel decisions. Not all of these meetings raise a

reasonable inference [ecessary for this court to

undertake a more exhaustive in camera review of the

requested documents. S0opka describes occasions
where a Fox & Grovè attorney allegedly advised
Alliance on proper procedure for terminating
employees, includrng brulding paper trails to make the

terminations defensible. See Stopka Aff. tÌf 9, 10, 12,

13. The advice on how to carry out a legally
defensible termrnation does not raise a reasonable

infererrce of misconduct necessary to either pierce the

attorney-client privilege or to require the court to

review the requested documents. In fact, it appears

from the affidavit that the attorrcy acn¡ally
recommended not firing one employee in the desired
fime fr¡me because there was not enough rime to
thoroughly document defensible reâsons for
ænni¡ation. Id. atl9.

Stopka attests without explanafion tbet orc of the

l¡dividual defendants did not want a female Alliance
officer retained as part of a reorganizanon. Id. at !l
10. The basis for the defendant's decision is not
offered; nothrng is mentioned about the ofEcer's job
performarrce. Moreover, Stopka describes how the

atûorney stated tbat a separate severance benefit could
be designed and offered to the employee. Süopka

simply asserts that the employee left Alliance shortly
thereafter, apparently voluntarily. /d. Stopka does not
raise a reasonable i¡ference of misconduct or show
that the attomey assisæd rn any wrongdoing when
Alliance offered and an employee voluntarily accepted

a severânce package during a reorgenizarion.

Simil¿¡ly, Stopka's description of a defendant's
desire to terrninate a long- time female Alliance
employee does not attnbuæ the ærmination to the

employee's agel rather, the defendant allegedly
wanted ûo fi¡e the employee even though he was

aware of her age and ænure with Alliance. td. atl 13.
The attorney's role was purportedly to offer advice on
documenrfurg the employee's perfommnce on a new
syst€m. Finally, the employee wÍN aprparently never
terminâted, although she allegedly did not receive a

salary i-ncrease. /d.

Finally, Stopka attests a rnale corporate officer was

suspended without pay for violating corporat€
policies, Id. atl 14. Stopka attests the ofÉcer is still
employed at the salary level he held al¡nost two years
ago. Id. An allegation tlat Alliance rmposed a

signiñcant p€rìalty on a male ofñcer and froze his
salary at 1994 rates is not a reasonable basis for this
court's further review into the cnme-fraud exception.

Page 9

Two events that rnay raise a reasonable infererrce of
sufñcient mrsconduct âre contained in paragraphs 8-9
and 11-12, The first incident involved a defendant's
purported desire to terminaæ a female employee who
complarned about salary díscreparrcies between female
and male employees. Additionally, when Stopka
reported the employee's âge to defendants, clefendants

allegedly wanted to frre the employee before she

ilm€d 40. This conduct could raise a prima facie case

of the crime-fraud exception as to tlus particular
employee if the communicatioru with delense couruel
ft¡rthered or assisæd the wrongdoing. Sound Video,

661 F. Supp. at 1488-90. However, Stopka afiests
deferse counsel responded that Alliance needed ¡o
docunent defensible reasons for terminating the

employee. Stopka Aff. I 9. Moreover, the anorney
advised offenng the employee a small salary increase,
which addressed the employee'.s complaint. td.
Fiully, Stopka does not attest that the employee was

actually ærminated. Thus, it appears that the

cornmunicarion with defense counsel did not further
the alleged violation of employment discrimi¡ation
laws.

+11 Finally, in paragrapbs ll and 12, Stopka attests

that defense sennssl was contactcd for advice on how
Alliance could ærmi¡aæ an employee with alleged
physical problems. Thls would appear to be a

legitrmate basis to seek counsel's advice; Stopka
acknowledges tåat the communications involved
difñcult personnel decisions to avoid corporate
liability. Stopka Aff, 1T 5. While Stopka att€sts that an
individual defendant did not wish to accommodate any
of the employee's "problems" under the ADA, she

does not claim that counsel was informed of tius
position. Id. at I, ll. Nor does the attorney's advice

that Alüance create and enforce performance
standards to "evenmally build a paper trarl that would
be defensible, " raise ao i-nference of nefarious
conduct. Id. at I 12. However, Stopka attests that

another individual defendant wantÊd to ærurinaæ the

employee as soon as possible. Id. ln response, the

attorney allegedly advised eliminating the employee's
position, having her duties absorbed by other
employees for at least six montbs, and laær hring
someone else for this position. Id. Although ttris
solution was allegedly adopæd to tenninaæ the

employee, Stopka does not attest tlurt Alliance ever
hi¡ed another employee to fi.ll the posicion -- Stopka

did not begin her curent leave of absence until
approxrmaæly a year and one-half had passed after the

employee's tennination. Moreover, while Stopka was

responsible for supervisrng Alliance's human
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resources department, tncluding employee relacrons

and compliance with staæ and federal employment
laws and regulanons, she fails to articulate if she

offered a recommendation concerning this employee
and if her recommendarion differed from tlte
suggested solution.

Although there may be issues that preclude disclosure
of the allegedly privileged doc'ments relating to
paragraphs 11 and 12, Stopka raises a reasonable

inference tbat the court should make a careful ¡n
canum inqurry as to whether the privileged materials
reveal sufEcient evidence to esablish the claim that

tlre crime-fraud exception applies. 7nlin, 491 U,S. at

572. The conduct described in paragraphs 11 and 12

may have a beanng on Stopka's ADA claim.
Defeudants and defense çs.nssl must explain the

conduct alleged rn paragraphs ll and 12. If thei¡
explanation is satisfactory, the privilege applies.

Matter of Feldberg, 862 F,2d at 626.

Stopka fails to raise a prinw facie case of fraudulent
or other misconduct sufEcient to generally pierce the

attorney-client privilege. On the basis of four or five
events occl¡rring between 1991 and 1994, Süopka

seek access to all privileged communications befween
defense counsel and Alliance occurring benveen 1984

and 1995. Ngthing in Stopka's afñdevit permits such a

broad intrusion into the anorney+lient privilege.

Thu, defense counsel's motion to qrash Stopka's
requ€st for documents must be granted rn part. The
subpoena request shall only require production of
records up to and i¡¡çluding the date of Stopka's last
communicarion with Fox & Grove. Defense counsel

shall eomply with the subpoena request as to billing
statements and time records, but may redact the

description of the substance or purposes of any

billings reflecæd in those records. Defense counsel's
motion to quash stopka's requÊst for notes,

memoranda, corresponderce and electronic nail
between Stopka and defense coulxel, as well as noæs

"o¿ 
¡sçe¡rlings of convenations between Fox &

Grove and Stopka, is granæd.

B. Deposition Subpoenas

+12 Fox & Grove contends Stopka served the

depositron subpoenas on Cohen and Pincus only to
establish cause for their disqulificarion. It asserts

Stopka refi¡sed to appear for her own deposition,
statlng that it was imppropnaæ to depose her while
the motion to disryali$ was pending. ,S¿e Def. Ex. C
to memoraûdum Ln support (March 25, 1996 letær

Page l0

from Stopka's attorney to Fox & Grove). Fox &
Grove argues the depositrons of Cohen and Pincus
would urupcessarily drsrupt the litiganon. Marco
lsland Partners v. Oak Development Corp., I l7
F.R,D. 418, 420 (N.D, Ill. 1987). It maintains that
Cohen and Pincus may be deposed later in the

litigation if non-privileged information is available by
no other means. Id. at 419. Finally, it noæs that
Stopka only refererrces Pincus in her affidavit. Based

on the crime-fraud exception, Stopka responds she

should be able to depose Cohen and Pincus
corrcerning thei¡ recollections of the conversatiors
alleged in her affidavit.

As discussed above, the crime-fraud exception might
only apply to the events described rn paragraphs I I
and 12 of Stopka's aÊfidavit. Moreover, Stopka oniy
discusses Pincus' involvement i¡ those paragraphs (or
anywhere in the affidaviQ. Thus, the deposinon
subpoena concerning Coheu shall be quashed.

As for Pincus, defendants must explain why thp

corduct alleged in paragraphs ll and 12 does not
meet the crime-frar¡d exception and submlt relevant
privileged documents for the court's in camem

inspection. Thr¡s, it is not apparent at this time that

Fincus may be deposed concerning those cvents.

Additiorully, Stopka fails to show that she needs to
depose Pincus. Stopka seela Pincus' recollection of
events described in paragraphs 11 and 12. However,
Stopka attests she tallcd with the individual
defeudants coucerning the underlying cvenß in
paragraphs l1 and 12 independent of ælephone

conferences with Pincus. Because the individual
defendents can testiry concerning that employee's
termination, Pilrcus' deposirion æstimony would be

duplicative. Marco Isl¿nd, lL7 F.R.D. at 4I9.
Deposing an opposing side's attorney disrupa the

opposing attorney's preparation for trial. Id. at 42Q. lf
Stopka demonstrates that Pincus' deposition would not
be duplicatrve, this court will reconsider permitting a

limitÊd depositron. Accordingly, defendans' morion to

qr:ash Cohen and Pi¡rcus' deposition subpoenas must
be granæd.

CONCLUSION

Plaintiffs motion to disqualiff defense counsel is

deuied. Defendants' motion to quash subpoenas is

granted in part. Fox and Grove, Chtd. must disclose

þilling ståtements ard time records up to and

ircluding their last confererrce with Stopka, after

redacting pnvileged enfries disclosing the substance of
attorney-client communications. Defendants shall
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submrt for the court's in cam¿ra inspecrion privileged
documents concerntng paragraphs I 1 and 12 of
Stopka's afñdavit, along with their response to the

conduct alleged in paragraphs 1l and 12, by May I,
1996.

END OF DOCUMENT
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Dear Barry:
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ery truly
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PAUI- HAYES TUCKER' et al.'

Plqintiffs,

v
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INTI{ECIRCUITCOURToFCO()KCOUNTY'lLI.INoIs
ÇouNTY DEPARTMENT' LÀ\il r',fvlsroN

PägÈ 2/5

)
)
)
)
)
)
)
)
)

No. 01 L 00911?

DEAN BUNTROCI(, ct ftl''

Dcfendtnts.

FI,ÄINTIFFS' MEMORANDUM IN SUPPORT OF IT$
EMERGENCY MOTION TO CONDUCT

LIDAITED EXBEÞITED. DISC OVEB}

plaintiffs paul Hayes Tucker, Judith Terra and Alan K, Simpson (tbe "ptaintiffs")' by their

attornêys, hereby file this mçmorandum in support of its Emergency Motion to Conduct Limited and

Expedited Discovery. The plaintifFs st¿te as follows:

prelirninary Êtry*-l

well-settled law makes çlear that, in the face of conflicting affidavits, the patties should bc

permitted to expfore eac¡ opponent's factual assertions through oral tcstimony with the opportunity

ro cfoss-examine. Indeed, the answer to the very question posed by this Court in its Octob ef 26,

2001 Order should be obviouS. This coun has asked the parties to submil "short conçise rflÈnloranda

deating with the p¡ecise issue [o{l the propricty of the requested depositions in the context of

opposirrg and corrflicting testirnony presented by the Terra, Stone and Carlson affdavits"' Of course,

the answer to lhis question is Yes - depositions of the amants arc entirely apptopriate to tÈst in the

crucible of crûss-exarnination the çredibility of each affiant's assertions. Controlling case law - in

sddition to the plain interesrs ofjustice- require that such timited discovery proceed in order to assist

the Court in its task of resolving the plaintiffs' ntotion to disqualify'

-1-
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For all these reasons, the plaintiffs tespeÈ.tfully submit that the depositions ofAttorneys Stone

and carlson (and, if so desired, Judith Terra as weÌl) shoutd proceed without delay'

Argttment:

Because The Submitted Afüdavìts Directly Conflict, Dcpositions Are Appropriatr-

sectiori 2-l I0j of the lllinois Civil Fracticc Aot rnakss clear that, when any factual assertion

is submittcd by afüdavit, the Court may in its discretion require oral examination ofthe witness.r This

principle lies at the heart of the plaintiffs' request to depose Attorneys Stone and Çadson. Sinrpiy

stated, the affidavi{s suSmitted by Stone and Carlson sttempt to defeat the plaintiffs' motion to

disqualifi by practically shoutingthaf "sidley never açted as counsel for JudithTerra in herindivrdual

capacity.,,2 Noneiheless, Stone concedes that she flrequeutly tret zuld/or spoke to Mrs. Tera without

any othef attorneys Present.

Most importantly, Stone is artfirlly ambiguous as to the advice 5he gave to Mrs- Tcrra in

certain rreetings - statements that Mrs, 'I'erra has asserted werc confidcntial communications bctween

a client a¡rd her attorney,r Beyond those arnbiguities, Ms. Stone repeatedly responds to MIs. TeÍra's

sï.,,orrt assertion$ with the dismissive statement that she "is not certain what [Mrs. Terra's statements]

are meant to convey.,,4 we respettfully submit rhat these failu¡es of recollestions and gerreralized

rsee 73s ILCS $ 512'L1Q3'

2See, e.g.,Afrdavit of Susan A- Stone at 11 4'

rSee, e.g.,rd. at 1l t5 (while Stone denies providing any legal advice she admits "that [she]

may have made a ,o**Ënt to this effect [that Mrs, Terra oould nrrt be foroed to join the sertlement]

;ilí"rgh-[she] ha[s] no rp""ifi" recolleotion of having dono so,"). We respectfully submit that Ms'

Stonç's lack of "Speoifiå recolleotion" and Other comparable vaguê disclaimers demand or0ss-

exarnination.

tSee, e.g,, id. at ll 13. Similarly, at ll 6: "I do not even know what this stffement meansi" at

lJ I I: 
..1 

ha,re utìerly ,ro iàea what shc is talking about;" and at Jl 2l I '-Whatever that means ' ' " vy'e

respectfully submit trtut *uoh a profuse lack ofurrderstandingis c¡uite rernarkable givon the imprcssive

credentials Ms. Stone âvers

-2-
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denials of Mrs, Terra's version of evcnts wanant$ focused discovery. Section 5/2-1 103 makes clear

thar testing an affidavit's as$ertions through oral çxamination is perfectly appropriate

\ilell-seitled case law supports this conclusion, For instance, in I'Ililsott tt. llilsott, in which

the pending motiolr involved a petition for relief from a judgment, the Court held that when the facts

äs ser lbrth in the parties' affidavits are controvertcd. the proof should be establishcd tfuough

examination of the witnesses.s Sirnilarìy, in situations that in whicl: one parly asserts that he was

deprived of etlèctive assistance of counsel, oolnpeting aflidavits are insufficient to resolve the issue.

Instead, arr svidentiary hearing irrcluding oral cxamination of thewitne¡ses, is appropriate,d Such

results seem both logical and obvious; when affrdavits carmot resolve disputed factual issues, the

motio¡l can only be resolvecl by permítting the parties to probe the opponent's assertion through

cro$s-examination,

Such an opportunity is all the plaintiffs seek in their motion for limited and expedited

discovery. The plainriffs merely seek to probe thc fastual assefiir.¡ns - or, Inor'e accurately, the failed

rccollcctions and conclusory dismissalt - of Ms. Stone and Mr. Carlson. The vocal indignation of

the witnesses should not be permitted to defeat the plaintiffs' right to çross-examination, 'We

respectfully submit that the Illinois Civil Practice Act. well-settled case law and the intet'ests ofjustice

requirc that the requested depositions be perrnitted to prooeed'

5.1ee 56lll. App, Zd 187,195, 205 N,E.2d 636 (2"d Dist. I965)'

u.s'ee, e.g., People t. ßn¡mns,142 lll, App, 3d I78, 491 N.Ë.Zd 773 (3'd Dist; 1986)

-,]
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Conclusion

F-or all rhe foregoing rea$on$, Pl¿intiffs Paul Hayes Tr.¡cker, Judith Terra and Ala¡ K. Simpson

respectfully reguest that their Emergency Motion to Conclt¡ct I.imited and Expedited Discovery be

granted.

Dated: October 30, 2001

Respectfi,rlly submitted,

PAUL HÂYES TUCKER' .IUDITH TERRA gNd

ALAN I(.

Robert P.

Cummins
Wacker Dri

Chicago, IL 60601
Telephone: (3 l2) 606-8605

David A Novoselsky
Novoselsþ Law Offices
120 North LaSatle Street, Suite t+OO

Chicago, Illinois 60602
Telephone. (3 I 2)346-8930

Attow ay s .for Pl ai ntiffs

LLC
ve, Suite 4800

-4-
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ROEERT P. CUMMINS
rpc6(u ñmirìl(J0ñlñ'com

31 25780500; 30-Oct-01 4:0SPM;

CumMrNs & CnoNlN, L[C
Af f OßNFYs AND CoUNSÉtORS

'7 
WTsT WAÈXER DRIVÍ

5U|É 4000
cHtcA6o, lLtlNols 60ó0.|

PHONf r (¡ ¡2) s78-050o
F^](! (tl¡l578-ìlJ4

TELECOPIER TRANSMITTAL COVER SHEET

Pagê 1 /5

To:

I{RoIYl:

K. Ch¡is Todd, Ësq.
Law¡ençç Levinson, Esq

RobertP. Cum-rrins

fl(r:rMAs E. CRONIN
lc(:Ct çu rm ¡n t È, u rl i À. co nl

TsLecoprnRNo.; (2A2)326-7999
(202)3'7r-6279

Trun: 3:53 pmDnrm; Octobcr 30,2001

CLE,NT/II{ATTER NO.: 283 OPERAToR: pw

Totrr- NUMBER oF FAGI'S BEING sENTr TNCLUDING rHts PAcEs

Message:

tfyou did nplrëÇeive ull ¡suges, or if you have any questions, pleøse call (3 l2)578-0500'

r.t{E INf,ÐRMÀTION (:O]ìn-AINED IN TIIIS TELE(:Opilil) ¡\{ESSAGD, INCLIJDING At{y EN(:L()$t'RË!i, lld .{l'¡'ORNllY
PRTVILEGED ¿\ND/OR COMTDENTIÅL INF-()RMA'I'ION IN"TEHI'ED OI{I,J FOR THE UsE OF TTTü TNDIVIDUAL OR ENTTTY

N^MEDABOVüAsADDnESSFE. Tr{E REVrEw, t}tssEMINÀITONt Dt.TrRrsu'r'roN,oR C()FYINGOFTnIS COMMUNIC.{T[(}N
TY ON TO ÀNYONE THËR'I'IIÄN TIIE INID¡{T}EI} ADDRITSSEE IS STRICTLY PROHIBTTED. IF' YOU HAVÈ RËCËTVED TUIS
CoMMT,INT(:^TIÔNINERIIÐR,PLEASEIMMEOIÄ,,I.ELYNOTIFYI.ISFYTEI,}:,ÊHON}:'^NT, RETlIRNTTIEORIGINA.LMESSÄçE
T() ¡ JS Â'I'T'T{E ABOVE ADDNEüS VIÀ 1'HE II. S. FOSTÀI SDRVICD' TÍIANK YOU.

5

16di-004449



41

16di-004450



Sent By: CUI4MINS & CRoNIN; 3125780500;

ûct'3û-01 03:31pn trom-SIDLEY ÀUSTIN gR0llll I ti00D

30-oct-01

131e8$1r036

4 : 04PM;

T-707 P.Û3/t7

Page 2/5

F -468

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
co IINTY nEPARTndmNT' CH.â.NCERY D MSION

PAUL HAYES ruCKER. ¿ Þircctor of ¡hç Tcrra
Foundation for rhe Ans. JUDITH TERR T a

Direcor of rhe Terra Foundation for the Ans, and
ALÀN K. SIMPSON, a Director of thë Teñe
Foundation fçr the Ans,

Plaintiffs,

DEAN BUNTROCIT aDirector of'the Terra
Foundation fórthe Ans, RONALD GTÞWITZ' ¡
Ðìiectorof the TÉffa Foundadon foq the Arts,
MARG.AIì.ET DALEV. a Director of th¿ Terra
Ëoundation for the Arts, ,4RTf,tUR" HARTMAN'
a Director of the Terrs Foundåtion for the Artt,
STÊPI{.ANIE PACE MARSI{ALL, a Þireçlor of
the Tera Fou¡dation for thc Arts,
TI{EODORË STEBBINS, r Director qfthc Teffa
Foundarion for thc Arts, THE'IERRA
FOUNDATION FORTHE ARTS, nn Illinois
Not-Ëor-kofit Çorporation, JA.lvfHS E- RYAIII,
Artorney Gencral o1ill¡nois, FLOYD D- PERK[¡\S,
-Assi stant Illinois Attoraey GËrtèrât,

No. 0l L 009112

Judge Iulia M, Nowicki

Defendants

TERR,{ TOIINT}ATION FOR THE ARTST RESPONSE TO
Pr-aTNTITF'S' MOTIpN To cqlrD. JcT LFWITED EXPEQ.IrED DIScovrRY

ln response to "Plaintiffs' Emergency Motion to Conduct Limited Expedited

Þiscovery" in co¡nectiorr v/ith thËir "Emergcncy Motion to Disquali{r" counsêl representing the

Terra Foundation for rhe Arts (rhe "Foundation") in thin anion, rhe Foundation hereby ¡ubmits

the following:

l, Ptaintiffs' complaint hcrein filed on July 31,200t is rrothing more than an

improper collatçr¿l ¿ttack upon â Consent ludgment and Order enteråd by Judge Kinnaird on

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
ì
)
)
)
)
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4:04PM;

T-feÎ P.01/07

July 24, Z00i after âlmost ã. year of lirigation in the rnattet of Êu¡ttrock et alf-Tprre. et al , No.

00 cH t3859.

2. Pleintiffs Terr4 Tuoker and Simpson wçrè defendants in the ÞurttJ$ck

case, and on August 22, 2001 filed a Noticc of Appeal of Judge Kinnaird's errtry of the Consent

Judgmcnt and Order. Plaintiffs are currently pursuing rhat appeal and presumably the Appellntc

Courl at $orrlÇ point in time, will rule upon itg merits. Neverthelçss, Plaintiffs have dccided for

reesons of their own th*¡, in eddítion to their appeal, they wish To rry to also anack the Consent

Judgment and Order through a coll¿teral lawsuit Frled in the same trtal level court where the

origirral Consent Judgment and Qrder was en¡ered and try lo Presgrit to ånother trial court judge

matr€rs that wcrc alrc*dy con¡ideted and rejcctcd by Judgc Kjnneird.

3. PlaintifFs' receru morion to "drsqualiÛ" is nothing more than er¡ ÈI,têrnpr

by Plainriffs to disadvailage the Foundation by interferirrg with the Found¿rÌon's choice to bc

represe¡red irr this acfion by the sañe counsel who have represented the Foundarion throughout

rhe course of rhe Buntrock matrer. Sucb inrerferençe i$ nôt permitted under å.pp¡icable tllinois

law, g¡¡ç Schwanz v. Cortelloni , t77 1ll.2d 166, l?8 (199Ð. Plaintiffs' mòtiotl to disqualify is

a¡r obvÍou¡ cynicat litígation ploy which the Foundation is confident it would ullimrtcly defeat.r

Nsvenheless, because thc Found¿tion has been subjecr for over s year to exttaordinarily

burdensomç *nd expensive litigation brought agninst it by warring factions of its own Board of

Directors, in en enempt to limit (to thc degree possible) the continued bur¿en and expense of th¡¡

war, the Foundation in oort¡ultation with its counsel has chosen to rimply substitute counsel in

this action, rendering moçr Pleinriffs' '.Ivfotion to Disqualify" and "Môtion to Conducr Limited

Expedired Discovery." Thc Foundatíon hopes th¿t by avoiding ¡his cven further cçllateral

30-oct-01

t3t?s53I036

Page 3/5

F-168
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f-468

argumþnt over who its counsel irr rhis l¿wzuit should be, thar the Foundation will be ablc ro get lo

the hean of this collateral attack upon the coruent Judgment and ordcr ofJury ?4. zaorwith a

rninimum .of rime, er(Pense and burde4 arrd thìs Court will avoid bcing furrher diverted by

PIai n¡i ffs' lirigation tactics,

4, Rather rlun address Plaintiffs, discove¡y motion and allow Ftaintiffs to

furthsr diven this Court'¡ artentior ftom rcsolving rhil Iawsuit on the meritg by turning this case

into another "disqualification" side-shou/ zuch as has plagued the Found$ion throug¡out the

Iirigation ínflicted upon it by its own Di¡ectors,2 the Found¿tion simpty requcsts it be given two

weçkg in order to allow the Fourdation time to obt¿ín zubstitutc counsel and ro file a modon for

substitution of counsel. J

WHEREFOBE, thc Fotndation re$peçtfi¡lty requssts that this Coun granr the

Foundation two wceks in which to obtain substirute counsel and to filc e motiçn for subsri¡ution

of counsel in this lswsuit.

I see qenerålly Terra Foundetion ft¡ tlre .A.rts' oppoeition to plaintiffs' "Emergency" Moríon to
Diequaliff,
I gçç Teua

filçd o¡r Qotobçr 7A,}QQl
Found¿tion for the Arts' Opposirion ro Plaírrtiffs' "Ëmergency" Motion to

D isquali$, pp- l2-I3.
3 Irt any Ërr'Ënt, Plrin¡iffs would not be perrnitrÊd to take the depositions ofopposÌng counsel in
ordq to g¿ther support for their "disqualification" motíon. See The Eu¡opean Communiw v.
R.Rl'Iabisco. Inc., 134F. Supp.2d 297,310 (E.D. N.Y.200I) (proceedings relating ro modon
for disqualificstion of coutrscl were judicial in nature, and rhus movênt was not entitled to
oonducr discovery in zupport of ks accusation), Takíng the deposition of opposing counsel is
"only permitted when it has been showt that: (l ) no orher ffieånt exist to obtain the informarion
than to.de,pose opposing oounsel; (2) the information souglrt is rclcvant and nonprivifcgcd, and
(3) the Ínformatiort is crucÍsl to rho preparation of rho casc." Williams v. Kppcì. Inc.,162
F'R'Ð. 670,673 (D, l(an. I995). Pfaintiffs have clearly made no such shor*¡íñg in this c¿sr ¡nd
have adrnised borh in their "Emergencry Motion to Conducr Limited Erpedited Discovery" and
ðrgumenl in Coun on Ootober 26, 2o0t that they have no acru*l need for arry zuch discovery.

3
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Rospectfully submined,

Onc ofrhe Anomeys for Defcndant
Thc Tena Foundation for the Arts

TÍilliam F. Conlon
Stephen C. Csrlson
Susan,{, Stonc
Lori L, Roeser
SIDt¡y AUSTE I BRÖrr¡¡¡ &'Woon
Banlc One Plaza
l0 S. Dcf,rborn Srreer
Chicago, Itlinois 60ó03
Finn No.: 38315
Telcphone: (3 12) 853-?0ô0

30-0ct-01

l3uå53¡036

4:05PM;

l-78r F.û!/0r

Page 5/5
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TN TIIE CIRCUIT COURT OF COOK
ÇOUNTY DEPARTMENT'

31'oct-01 4:1BPM;

OIS

Pâge 3/7

PAUL IIAYES TUCI(ER' et al.o

Plaintiffst

v.

DEÂN EUNTROCK' et al.'

Defendnnts.

ËrH"ffiffi'
nlf!{ìT:il P11 f:t+6
Ër fr 

E Hlfr TIL'lJ'llilîJo 
n

-çH¡ficen'r nlv' 
i

-Ë,n##ffiliäi*i:1"

)
)
)
)
)
)
)
)
)

pursuant to 735 ILCS 5/2-616, Plaintiffs Paul Hayes Tuckero Judith Terra ancl Alan

K. Simpson (the "plairrtiffs'), through their oounsel, ÇUMMINS & CRONIN, LLC and

NOVOSELSI(Y LAü OFFICES, rcspeotfirlty request leave to file their First Amended

Complaint, Instantet. In support of this motion, the plaintiffs stste âs follows:

1. On Juty 31, 2001, the plaintiffs filed their Complaint at Law against Defendants

Þcan Buntrock ("Buntrock"), ROnald Gidwitz ("Gidwitz"), Margatet Daley ("Dåley")'

Arthur Hartrtran ("Hartman"), Stephanie Pace Marshall ('Marsltall"), Thcodore Stebbins

("stcbbins'l), The Torra Foundation fOr the ArtS (the "Founclation"), James E' Ryan

("RyÊrt") and Floyd D, Perkins ("Ferkin$').

Z. The First Arncnded Complaint, anached as Exhibit d differs from the original

complaint in the following respects: The First ¡\mended Complaint namçs James R,

Þonnelley ("Dorurelley''), Marshall Ïieid V ("Field"), Kathleen A. Foster f'Foster"),

Robert S. Hamada ("Hamada"), Frederick A. Krehbiel ("KrehbÍel"), and the law firms

TVinston & Strawn and Sidley & Austin as additional defendants. These new individual

defendants purport to be "new" direçtors of the Foundation but, as the plaintiffs assert,

have never been properly elected to the Fourtdation's Eoard. The two law fir¡¡rs suffer

1
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debilitating conflicts of interest which, arnong other things, rÈquire their disqualification

fr.orn any further rÊpresentation of the Foundation or itS Þirectors.

3 In support of this request for leave to file, the plaintiffs stàte thât all parties have

previously been served with the First Arnended Complaint and that Defendants Buntrock,

Daley, Gidwitz, Harlmann, Stebbins, Ryan, Perlcins, Marshatl, Donnelley, Field and

Krehbielhave aplreared in this litigation.

4. Section 5/2-616 of the lllinois Civil Praotice ¡\ct makcs olcarthat amendments to

ttre pteadings maybe allowecl on just and reasonable terms. SeeTSSILCS Ë 512-6t6' Il

is welþsettled thar leave to amend should be liberzrlly construed and arry doubts

ooncerning the propriety of allowing the atnendrnent mrrst be resolved in favor of the

party seeking to make it. Sþe, e-g,. Lykowski t'. Bergflant,299 ill. App. 3d q57, 162, 700

N,E,?d 1064 (1't Þist, 1998).

For afl the$e reasons, Plairuiffs Paul Hayes Tucker, Judrth Terra and Alan K'

Simpson respectfully fequeet leeve to file the First Arncnded Complaint irtstanter,

Dated: October 31,2001 Respectfully submitted.

FAUL JI-IDTTU
ALAN K. SIM?SON

Robert P
Cummins & Cronin,

Suire 4800
Chicago,IL 60601
Telephone: (3 I 2) 606-8605

David A. Novoselsþ
Novoselsky I.aw offices
120 No*h LaSalle Street. Suite I400
Chicago, Illinois 60602
Telephone: (3 I 2)346'8930
Attor n ey s fo r FIai nüffs

Pâge 4/7
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PÀUL IIAYES TUCKER' et al',

Plniutiffst

v.

DEAN BIJNTROCK, et al''

Defendants.

IN THE CIRCUIT COURT oF cooK couNTY' [L!INOI--$- .^
couNrY ÐEPARTMENT' LA\ry DrvtsIF 

I t H il

31 25780500; 31 -oct-01 4:1BPM; Pagè 217

)
)
)
)
)
)
)
)
)

tll 0flT 3l FH ?: h6
çiÂCirlï ü0UÍ1T (rË D0ûr(

L'0uHTY, l!_r_Í,.i0ls
cf tÂl,fcËílY utv.

No. 01I-, Û091-12

Tra n sferred to ryh hii édi?T' t-i ii
r!.[¡ìx
!r/ í;i

NoTrcE oF MoTtoN

TO: SEe Attached Service List

'u_roor, *, 9|/{m., we wilr
IILEASE TAKE NOTICE that on November -+

appes-r before the Honorable Julia M' Nowicki, or any other judge sitting in hcr stead and then and

there present praintiffs' Motion For Lçave To File First Amended complaint, e copy of said rnotion is

attached hereto and served uponyou'

Þated: October 31, 2001

Otle for PlaintiÊ's

Robert P. Cummiirs
Thomas C. Cronin
CTIMMINS & CRONIT\¡. LLC
Firm ID No, 37288
77 West Wacker Drive, Suite 4800

Chicago, Illinois 60601

Telephone: (3 12)578-0500
Faosimile: (3 I2)578-1234

David A. NovoselslcY

NOVQSELSKY LAV{ OFFICES

Firm I.D, No, 24573

120 North LaSalle, Suite t40o
Chicago, lllinois 60602
Telephone: (3 l2)346-8930
Fax: (3i2)3 46'94s3
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ORÞËR
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IN THE CIRCUTT CTURT OF COOK COUN'I'Y, ILINOIS
-r'ilE'tú?_ -

+ ./¡'r'lÍ fr,:i,¿'.r/ri,E,{
I

No.
._#/.1 rï{2 #,¡/^;:_

v;

,Ww:HrtP'{1"î' 'F'*;
{,t{r"l:'y.T'

ENTËRËD

*?

ORDER

ÂrtI.

g{ "' r"'t':;i:-
NOv - 5 ¿û01

JUDGE
JULIA ttî. NOWtcKt _ ?g3

Atty- for: i:t\t*.<¿
ENTEII:

Addrc¡s

CirÍ/StirË/Z¡p

Tchphone:

'¿//

S Ã S/!- ¿1:"{¿j¡:t rudsc No.

DOROTHY BROWN, CLH,RK OF THE CIRCUIT COURT OF COOK COUNTY'
ccc Nooz- tsoM 6/6/0r (r5 48aG7U
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IN THE CIRCUTT COURT CIF COOK COUN'T'Y, ILLINOIS

/l

å,r

e/,1 Êffi?,#Ë-

Page 2/3

v.
No.

i''

4ù

.,+-','' ,/
'.,;....1¡rl.':1,17âl ,,;,?. _F,V/ *? /.''

ORDER

Wr'r-¡-f¿m'¿:'È,
{-t4r",'';"r-f/a4'

#^d*
,E,tÅuø*ø '" |rffi,Prü

ñÃ69

,#t¡ 7#Ø, áj6'fu,

ENTËRËD
NOy - 5 2001

JUDGE
JULIA tt4. NowlcKt , 2s3

v

t'

Att¡. {',

'/! '::, I

or.i.-¡rAtty- for :

,{ddrc¡¡

CíÈy/StåtÊ/Zip !

. Tclcphone :

ENTER:

{Ã fi'-¿:ff¿)¡) Judgc No.

DOROTHY BROTIN, CLERK OF TI{E CIRCUIT COURT OF COOK COUNTY,
CCC N002- I5oNí.. 6 I 6t o t (1548o(,7o,
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ROBIRT P. CUMMIN5
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TO:

31 25780500; 7-NÖv-01 1 1 :464M;

CumMrNs & Cnorurrv, LLC
ATTORN FY5 

^T]Þ 
COUNSE LúI(S

77 WEST WÂCHEß DRIVE
SUrTE 48oo

cHrc^co, lL IrNots br)6ot
FIIONE: (lI2,578.050O

FAX: (112'| 578-1214

TELECOPI¡]R "I'RA.N SMI'I' TAL COVER SHEET

Pâge 1 /3

FRom:

K. Chris Todd, Esq.
Lawrence Leviuson, Esq

Robert P. Cumins

THOM,A5 C. CRCr,llF]
lcc€Éunllll llts ¡j r û¡t ¡ n. !iÞ n

Ter,ncopInnNo-: (2;02)326-7999
(202)37t-627e

I 1:25 arn

()pnR¿roR; p\ry

llatn: November 7, ?001

CLIITN'IiMA I"r'ER N0.: 283

Trnre

Tor¿r, NUMSER oF pncus sEtNG sENT, TNCLUDING THts PAGE:

Mcssage

lf you did nÐlreceìvè all pages, or ìfyou have any tTuestians, please tall (312)578-4500,

TT|E INFORMA'I.IÖN ÜONTAINRÍ} IN THT$ TELECOPTEI' MEBSAGE, INCLI.IIITNç AIIÙY ENCI.O.'tIIREíì, ¡Ii .ATT()RHEY
PRTVII.EGED .{ND/OIT çONÍII¡I'NTIÅL INFOßMAT|ON IË¿.TENDED OFILY FOR TIil' USË IJI...I'É¡]1 TNTTIVDUA.L OR IìNTTTY
NAMEDÀBOVEASADI}REII'I¡]T¿. T'HÉREVIËW,DISSEMINATTON.DI,9TRIBI.ÍTION,ORCOTYING OFTHISCOMMI-INI(TÂTION
BY OR TO A.ÈIYON*) OTITER TTIAN TIIE INTENDEII ADI}REs8EE IS STRILTLY PROHIBITEIT. TF YOU HÄVE RECEIVED THIS
(:OMtHttNtC/t'flONINERR.OR,PLEASEIMMEDIÀTELYNOTIFyUSFy'fËLEPHONI),i\NtlRl:I'l,RN'l'H!lÙRlClNlll,Ml:.Srt (Jril

TO US AT TIIE.ÀEOVE rtIrDRE$$ Vlrì 'lHI'l ('l. S. ÞÖSTAL EERYICE' THÁ'NK YOU.

3
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IN THE CIRCUIT coI]RT oF CooK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

Nav 2 I ?00t

PAUL HAYES TUCKER, a Director of the Terra Foundation

;;;fhe Arts, and JUDITH TERRA, a Director of the Terra

i;r";;ñ ior the Arts, and ALAN K' SIMPSON' a Director

of the Terra Foundation for the Arts,

Plaintiffs,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

N

v.

DEAN BLINTROCK, a Director for the Terra Foundation for

lnã^ ¡rtr,- noNeru GIDWITZ, a Director of the Terra

Ëã""¿ãliå" for the Arts, MARGARET DALEY, a Director of

ih" i;; Êoundation for the Arts, ARTHUR HARTMAN' a

öì;e.ci;;-"? the Terra Foundation for the Arrs, STEPHANIE

IÄCIMARSHALL, a Director of the Terra Foundation for

it"-ertl, rHnoDoRE STEBBINS, a Director of the Terra

il";d;i; for the Arts, THE TERRA FOUNDATION FOR

dIE AR|S, an lttittois Ñot-For-Profit Corporatiou JAMES E.

RYAN, Attorney General of lllinois, and FLOYD D'

ÞBnfÑS, Assis[ant lllinois Attorney General

APPEARANCE

The undersigned as attorney, enters their appearance on behalf of Defendant The Terra

Foundation for the Arts, an Illinois Not For Profit corporation.

RespectfullY Submitted,

Thomas R. MulroY, Jr.

Alan W. Nicgorski
Mulrov, Scandaglia, Marrinson, Ryan

55 Eait Monroe Street, Suite 3930

Chicago,IL 60603

çiz>"stio-zozo AttY # 38oso

I certify that a copy of the above instrument was served on all.parties who have appeared

and have not heretofor" 6."r, found by the Court to be in default for failure to plead'

,J, 6
I

Attomey for the Terra F for the Arts
16di-004464



Paul Hayes Tucker, et al. v. Deun Buntrock, et al.

Case No. 00 CH 13859

SERVICB LIST

William P. Schuman
Debra J. Tucker
McDermott, \ryilI & Emery
227 WestMonroe Street
Chicago, IL 60606-5097

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,
McPherson & Hand
901 15th StreetN.W., Suite 700
Washington, D.C. 20005

Floyd D. Perkins
Thomas Ioppolo
Jeffrey Gray
Therese Harris
Assistant Attomey General & Bureau
Chief of Charitable Trusts

100 West Randolph Street, 3'd Floor
Chicago,IL 60601

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W., Suite 400

Washington, D.C. 20036

William Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Crisham, Ltd.
30 North LaSalle Street, Suite 2900

Chicago, IL 60602

David A. Novoselsky
Novoselsky Law Offices
120 North LaSalle Street
Suite 1400
Chicago, IL 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearborn Sheet
Chicago,IL 60603

Eric D. Brandfonbrener
Grippo & Elden
227 WestMonroe Street
suite 3600
Chicago,IL 60606

Scott J. Szala
Winston & Strawn
35 West Wacker Drive
Chicago,IL 60601
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

PALIL HAYES TUCKER, et al.,

Plaintiffs, No. 01 L009T12

Judge Julia M. Nowicki

DEAN BLINTROCK, et a1.,

Defendants

ORDER

This coming before the Courl on Plaintiffs Motion for Leave to File First Amended

Complaint, the Court being advised in its premises, it is hereby ORDERED THAT:

1. Plaintiffls Motion For Leave To File First Amended Complaint is granted;

Z. Defendants shall answer or otherwise plead to the First Amended Complaint by

January 4,2002;

3. Plaintiff s response to defendants' motions to dismiss shall be filed by January 18,

2002;

4. Defendants' reply to plaintifß' response shall be filed by February 1,2002; and

5. Ahearingissetondefendants'motionstodismissonFebruary 13,2002at2:00p.m'

without further notice.

Dated: November 20, 2001 Enter ffiK\Ë Tffiffiffi: ffi

r{CIv u {} ?0CI'f

JUDGE

Prepared by:
AttorneyNo.: 38600

Quinlan & Carroll, Ltd.
Attomey for Defendants
30 North LaSalle Street

Suite 2900
Chicago, n- 60602
(3r2) 263-0e00

)
)
)

)
)
)
)
)
)
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Qummx ee CennoLL, rro
ATTORNDYS AT LAW

30 NORTH LASALLI, STRXDT . SUTTE 29OO

CHICAGO, IIITNOIS 60602

TELEPHONE 3 I 2.263.0900

FAcstÀ4tr-E 3t 2.263.50t3
WRITER'S DIRtrCT DIAL NO.

(312) 9r7-8466 N0v ? ti rr0t

November 20,200I

All Counsel of Record (See Attached Service List)

Re: Tucker v. Buntrock, 0I L 009112

Dear Counsel:

AFITII-ATDS:

EDWARD D. HEFFERNAN

WASHINGToN, D.C.

H1NES JOHNSON & MCNAMAR-A

CHIC,{GO, IU-INOIS

Enclosed is a copy of the order entered by Judge Nowicki this afternnon.

Very truly yours,

R. Canoll
JRC/mb
Enclosure

cc William R. Quinlan

Doc:l 84814
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Paul Hayes Tucker, et al. v.

Dean Buntrock, et al.

No.01 L009Il2

Thomas A. Ioppolo
Jeffrey Gray
Assistant Attomey General
General Law Bureau
100 W. Randolph Street

13th Floor
Chicago, Illinois 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suire 4800
Chicago, Illinois 60601

David A. Novoselsky
Novoselsky Law Offrces
120 North LaSalle
Suite 1400

Chicago, Illinois 60602

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson & Ryan

55 East Monroe Street

Suite 3930

Chicago, Illinois 60603

William F. Conlon
Larry Carlson
Susan A. Stone
Laurie J. Roeser

Sidley & Austin
Ten South Dearbom
Chicago, Illinois 60603

ScottJ. Szala
Winston & Strawn
35 W. 'Wacker Drive
Chicago, Illinois 60601

Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe St., Suite 3600

Chicago, Illinois 60606

William P. Shulman
Debra J. Tucker
McDermott, Will & Emery
227 West Monroe Street

Chicago, Illinois 60606-5097

Leonard Garment
Lawrence Levinson
Verïer, Liipfert, Bernhard,

McPherson & Hand
901 15'h Sffeet N.W., Suite 700

Washington, D.C. 20005

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W., Suite 400

Washington, D.C. 20036

SERVICE LIST

Doc:1 848 1 4
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0L/02/OZ WED 0S:55 FAX ltwE cHrc.{Go

INTHECIRCUITcoI.JRToFcooKCoUNTY'ILLn¡oß
couNTY DEPARTMEITT' CIIANCERY DrvrsroN

PAUL IIAYES TUCKER' a Director of
the Terta For:ndstion for the Arts, et al',

Plaintiffs,

DEAN BIINTROCIÇ aDirector of the

Terra Foundation for the ArLs, et aI.,

No.01 L9112

Judge Julia M. Nowicki

Defendants.

rffi p onT, on rspJE' ¡,4ojt¡ou T o pr sn'ilss
rN ExcEss oF IITFTT'ENIAGEË

Defendants Dr. Theodore E. Stebbins, Jr. ("Dr. Stebbius") and Dr. Ste'phanie Pace

Marshall ("Dr. Marshall"), by their attomeys, respectfirlly move for permission to file a

brief in zu¡rport of thEír motion to dismiss in exoess of fifteen pages' tn tupport of this

motion, Dr. Stebbins and Dr- Marshall state the following:

¡. The arnended complaint contains sevetr oounts. Dr' Stebbins and Dr. Ma¡shall

are moVing to dismiss all sevcn claims as against themr pursuant to Sections 2-615 and 2-

619 of the Illinois Code of Civil Procedure'

2. Counsel for Dr. Stebbins and Dr. Msrehall have msde evtrry Êffort to be as

concise as possible. I:r particular, Ðr. Stebbins and Ðr. Marsh^all are relying or¡ adoptiug

aud incorporating various aspects of the Motions to Dismiss and thç supporting

memorands of the Foundation and the oú.er defendants that ate being seFärately filed' so

as to avoid duPlication.

E oo4

v

)
)
)
)
)
)
)
)
)
)
)

cHt99 383936&1.060885.m13
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3. Hotveyer, sevaal separate bases for dismissal exist for each count which need

to be explained. In ad.dition, the amended complaint is based on a lerrgthy litigation history

wluch needs to be addressed.

4. Accordingly, Dr. Stebbins and Dr. Marshäll ask the Court for leavE to file their

supportingmemorandum rry to 21 Pages.

WIEREFORE, for ttre reasons set forth above, defendants Dr- Stebbins and Dr.

Ma¡shall respectfully request that the Cor¡¡t Brant this motion and issue an Order

permitting them to file Thei¡ memorandum irr zupport of their motion to dismiss in sxcess

offifteen pagÊ6, uP to 21 PagÇs-

DR. THEODORE E. STEBBINS,IR' and
DR. STEPTTÄNIE PACE MARSHALL

(?
Oue of Their AttomeYs

WilliamP. Schuman
Lizabeth A. BoYer
McDERMOTT, WILL e EMERY
227 WætMonroe Stue€t

Chioago, Illinois 60606-5097
(3t2) 372-aOAO

FirmLD. No.90539

By

CHI99 3839366'l'060885'001 3

-2-
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PAUL HAYES TUCKER' a Director of
the Tems Foundatiou for the Arts, et ål-'

Plarutiffs,

v

DEAN BLrI\,TTROCK, a Dircctor of the
Teilra Foundation for the Arts, et al.,

WílüamP. Schrnan
Lizabeth A. Boyer
McDe,mott, V/ilI & Eme'rY

227lVest Monroe Sneet
Chioago, Illinois 6060G5096
(312) 372-2000
Firm Id. No. 90539

I, Lizabcth

ìÍITE CHICÄGO

IN THE CIRCUIT COTIRT OF COOK COIINTY' ILLINOIS
C OIINTY DEPARTMENT, CIIÄNCERY DTVISION

Ø ooz

)
)
)
)
)
)
)
)
)
)
)

No.01L 9112

Judge Julia M. Nowicki

NOTIçE OF MOTTON

To: See Attrched Service Llst

On Friday, January 4, 2002 rt 9¡15 fl.m. or as 6oon thereafter as col¡úsel mty be hearù

I shall appear befãre the Honorable Judge Julia M. Norvicki or any jud_ge_ sitting_in her stead' in

the courtroom usually occupied by her in Roonr 2510' of the Richa¡d J' Daley Center, Chicago,

Iltinois, and presenr ur. StJuuins' and Dr. Muehall's Motion for Leave to File Bnef in Support

of TheirMotion to Dismiss in Excess of Fifteen Pages, a coPy of which is hereby served upon

you'

oausing a copy to be sent by facsimile to
forth on the attached tausmission sheet.

Defe,ndmts.

Attorney for: Dr. Theodore E.
Stebbinq Jr. and Dr' Stephanie Prce Mnrchell

PRO()FoF.s@
A. Boyer, cËfiiry thet I caused to be sen¡ed this rrotice aud motiouby

2,2Ð92, as sstSee Attached SePise List on

cHr99 384r5 l5-1,060885,00 I 3

A-
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Floyd D. Perkius JefteY GraY

Thómas lopPolo Therese Ha¡-is
AssiEtant Attorney General & Bu¡eau

Chief of C:haritable Tnrsts
100 West Randoþh Sheet
Thfud Floor
Chicago, Itlinois 60601

RobertP. Cummins
Thomas C. Cronin
Cummins g Ç¡snin,I.LC
77 lVest Waoker Drive
Suite 4800
Chicago, Itlinois 60601

David,A.. Novoselsþ
Novoselsþ Law Offices
120 North LaSalle Street
suite 1400
Chicago, Illinois 60602

'trilliamF' Conlon
Stephen C. Cadson
Susan A. Stone

I,ori L. Roeser
Sidley Austin Brown & Wood
l0 South Dearborn Street

Chicago, Illinois 60603

Scott J. Szala
Winston & Strawn
35 $/est \ffacker Drive
Chic¿go, Ttlinois 60601

sl0BvIgE Lrslt

Paul Hayes Tucker. et al, v. Ilean Buntrock' et Sl'
0t L 9112

}ITIE CHICAGO Ø oo¡

William Quinlan LisaM- Hegedus

Jarnes R. Carroll Jasmiue dc Ia Torre

Quinfan & Crishaü' Ltd-
30 North La$alle Steet
suire 2900
Chicago, Illinois 60602

K. Chris Todd
Neil M. Gorsuch
IohnH. Longwell
Kellogg, Huber, Hansen, Todit & Evans

1615 M. Street, N.W'
Suite 400
Washington, DC.20036

Leonard Garme,nt

Lawrence Levinson
Verner, LiipfÞrt, Bernhard, McPherson &
Hand
901 15ù Street, N.W.
Suite 700
lñIashington, D.C. 20005

Êric D. Brandfonbre,l¡er
Grippo & Etden
227 WætMo¡me Stre¿t, Suite 3600

Chicago,IL ó0606

ThomasR, MulroY, Jr.

Alan rüf. Nicgorski
Mulroy, Scandaglia, Maninson, RYan

55 East Morupe Sheet
Chicago,IL 60603

cHI99 3805523-l.06lEE5'00 t 3

16di-004474



47

16di-004475



DL/ö[/OZ FRI 12:00 FAX }!WE CHICAGO Ø oo¡

ORDER

¡{tty. N,a.
bgq

Nc-Ec: Lt?'a þa e{
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INTHECIRCUITcoURToFcooKcotINTY'ILIIl.{oIs

No.
v,

Í

b fin tr K

ORDER

Thrs rrìq1t$r r.rfilnfl io Þe heavd 0h Dr' -ThÊcdove sþfbbrns' qfld
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DOROTTTÍ BROVN, CLEru( OF T}IÉ CIRCUTT
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PALIL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, JIIDITH
TERRA., a Director of the Terra Foundation
for the Arts, and ALAN K. SIMPSON, a

Director of the Terra Foundation for the
Arts,

Plaintiffs,

DEAN BLTNTROCK, a Director of the
Terra Foundation for the Arts, RONALD
GIDWITZ, a Director of the Terra
Foundation for the Arts, MARGARET
DALEY, a Director of the Terra Foundation
for the Arts, ARTHUR HARTMAN, a

Director of the Terra Foundation for the
ATts, STEPHANIE PACE MARSHALL,
a Director of the Terra Foundation for the
Arts, TFIEODORE STEBBINS, a Director
of the Terra Foundation for the Arts,
JAMES R. DONNELLEY, an individual,
MARSHALL FIELD V, an individual,
KATHLEEN A FORSTE\ an individual,
ROBERT S. HAMADA, an individual,
FREDERICK A. KREI{BIEL, an individual,
TFM TERRA FOLINDATION FOR TITE
ARTS, an Illinois Not-For-Profit
Corporation, JAMES E. RYAN, Attorney
General of lllinois, FLOYD D. PERKINS,
Assistant Illinois Attorney General,
WTNSTON & STRAWN, an Illinois
Partnership, and SIDLEY & AUSTIN, an

Illinois Parlnership,

Defendants

JAli û s ?il02 JAtr ir ,

IN TTIE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DTWSION

No. 01 L 009112
Hon. Julia M. Nowicki

SIDLEY AUSTIN BROWN & \ryOOD'S
MOTION TO DISMISS THE FIRST AMENDED COMPLAINT AS AGAINST IT

16di-004478



Defendant Sidley Austin Brown & Wood ("Sidley"), formerly known as Sidley &

Austin, moves this Court to dismiss the First Amended Complaint as filed against it by Plaintiffs

Paul Hayes Tucker, Judith Terra and Alan K. Simpson This motion is brought pursuant to 735

ILCS 512-615 as the First Amended Complaint's purported claim against Sidley is substantially

insufficient in law and pursuant to 735ILCS 5/2-619(a)(a) as it is barred by collateral estoppei.

In support of its motion Sidley submits its accompanying memorandum of law and states as

follows:

1. The Terra Foundation for the Arts (the "Foundation") is a not-for-profit

corporation that oversees an approximately $175 million collection of American act. (First Am.

Complaint, fl 7). Sidley is counsel for the Foundation in Buntrock et al. v. Terra. et al., NO. 00

CH 13859 in the Circuit Court of Cook County, Chancery Division before Judge Dorothy Kirie

Kinnaird. In the Buntrock case, two members of the Foundation's Board of Directors sued the

Foundation as well as three other members of the Foundation's Board, Mrs. Terra, Dr. Tucker

and Sen. Simpson (who are also the Plaintiffs in this case). To the dismay of the Plaintiffs here,

the Buntrock case was eventually settled by a Consent Judgment and Order entered by Judge

Kinnaird on July 26,2001(see id. '1lT 67, 73), which judgrnent they have appealed.

2. In an attempt to collaterally attack the Consent Judgment and Order

entered in the Buntrock case, Plaintifß filed this action now naming the Foundation, 1l members

of the Foundation's Board (the six who voted in favor of the settlement, plus five who were

added to the Board as part of the settlement), the Attorney General, Assistant Attorney General

Floyd Perkins, the Foundation's corporate counsel, Winston & Strawn, and the Foundation's

litieation counsel in the Buntrock case, Sidley as defendants.

2
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3. Plaintiffs state in wholly conclusory terms that Sidley has supposedly

engaged in the Foundation's representation "despite obvious and foreseeable actual and potential

conflicts of interest." (First Am. Complaint, tl 87). The only relief Plaintifß seek against Sidley

is a declaration that Sidley is disqualified from representing either the Foundation or any of its

Directors "in this litigation." (Id, at pp. 33-3a). Such relief is nonsensical given the fact that

Sidley does not represent the Foundation or any of its Directors in this litigation. While Sidley

initially frled an appearance on behalf of the Foundation in this case, for reasons having nothing

to do with any alleged "conflict of interest," on November 5, 2001, Sidley was granted leave to

withdraw as counsel for the Foundation in this action (SCC I ll5lü Order) and substitute counsel

now represents the Foundation.

Plaíntiffs' Complaint Agøinst Sidley Should be Dismissed Pursuant to 735 ILCS 5/2-

615 as Substantially Insufficient in Law for the Following Reasons:

4. Plaintiffs' complaint utterly fails to state any cognizable claim against

Sidley. PlaintiffsstatethatSidleyviolatedRules 1.1, 1.3, i.4,and l.TofthelllinoisRulesof

Professional Conduct (First Am. Complaint, u 9l). As the Appellate Court ruled in Hannan v.

Watt, 147 ll1. App. 3d 456, 461,497 N.E.2d 1307, 1310, there is no independent cause of action

for alleged violation of the ethical rules and any attempt to state one is nothing more than a thinly

veiled motion for disqualifi cation.

5. Plaintiffs' wholly conclusory allegations fail to set forth suffrcient specific

facts as required under Illinois fact pleading standards. Plaintifß' allegations that other Directors

"accused" Sidley of a conflict of interest in another case, and Sidley supposedly represented Dr.

Stebbins by merely informing Plaintiffs that he did not wish to submit himself for a voluntary

interview regarding their allegations concerning coercion by Perkins and the Attorney General

fail to specify particular facts upon which any cause of action could be based.

3
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6. Moreover, Plaintiffs' cause of action for declaratory judgment against

Sidley is moot. There is no "actual or justiciable controversy between the parties" as required to

assert a cause of action for declaratory judgment. AG Farms. Inc. v. American Premier

Underwriters. Inc. ,296lll. App. 3d 684,695 N.E.2d 882, 887 (+ú Dist. 1998). Plaintiffs seek a

declaration that Sidley is disqualified from further representing the Foundation or its Directors in

this litigation. However, Sidley does not represent any party in this litigation. Plaintiffs'

continued pursuit of their complaint against Sidley even after Sidley has withdrawn as counsel

for the Foundation in this case has no basis in law or fact.

Pløintiffs' Compløínt Against Sidley Shoutd be Dísmissed Pursuønt to 735 ILCS 5/2-

619(Q@ us it is Barred by Collateral Estoppelfor the Following Reøson:

7. In any event, Plaintiffs' claims against Sidley are barred by collateral

estoppel. The Plaintiffs in this case were all parties to the Buntrock case where the claims of

Sidley's alleged "conflict of interest" and inability to continue to represent the Foundation were

fully litigated and rejected by Judge Kinnaird and the Appellate Court on at least six occasions.

Plaintiffs are collaterally estopped from wasting this Court's time and resources in an attempt to

re-litigate that issue yet again in this Court.

WHEREFORE, for the reasons set forth in both this motion as well as the

accompanying memorandum of law in support thereof, Sidley Austin Brown & Wood

respectfully requests that this Court enter an order dismissing the First Amended Complaint

against it with prejudice pursuant to 735 n-CS 512-615 and 512-619(a)(4), and grant such other

relief that this Court deems appropriate.

4
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Respectfully submitted,

C
One o the Attorneys for Defendant
Sidley Austin Brown & Wood

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
10 South Dearborn
Chicago, Illinois 60603
Tel.:(312) 853-7000
Fax. (312) 8s3-7036
Firm Id. No.: 38315

5
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CERTIFICATE OF SERWCE

I, Stephen C. Carlson, certify that I caused a true and correct copy of the
foregoing to be served on January 4,2002 by United States mail upon the following counsel

William R. Quinlan
James R. Carroll

Quinlan & Crisham, Ltd
30 N. LaSalle Street
29ü Floor
Chicago, II- 60602

Thomas Ioppolo
Floyd D. Perkins
Assistant Attorney General
Charitable Trusts
100 W. Randolph Street
Chicago, IL 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Er.
Suite 48oo
Chicago, IL 60601

David Novoselsky
Novoselsky Law Offices
120 North LaSalle
Suite t400
Chicago, II- 60602

Scott J. Szala

Winston & Strawn
35 W. Wacker Drive
Chicago, IL ó0601

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
l6l5 M Street, N.W.
Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson & Hand
901 l5th Street, N.W.
Suite 700
Washington, D.C. 20005

William P. Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street
Chicago, IL 60606

Eric Brandfonbrenner
Grippo & Elden
227 W Monroe
Suite 36oo
Chicago, IL 60606

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy Scandaglia Marrinson & Ryan
55 East Monroe Street, 39û Floor
Chicago, IL 60603

t,ûL_
Stephen C. Carlson
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PATIL HAYES TUCKER, a Director of the
Terra Foundation for the Arts, JIJDITH
TERRA a Director of the Terra Foundation
for the Arts, and ALAN K. SIMPSON, a

Director of the Terra Foundation for the
Arts,

Plaintiffs,

DEAN BUNTROCK, a Director of the
Terra Foundation for the Arts, RONAID
GIDWITZ, a Director of the Terra
Foundation for the Arts, MARGARET
DALEY, a Director of the Terra Foundation
for the Arts, ARTHUR HARTMAN, a

Director of the Terra Foundation for the
ATts, STEPHANIE PACE MARSHALL,
a Director of the Terra Foundation for the
Arts, TFIEODORE STEBBINS, a Director
of the Terra Foundation for the Arts,
JAMES R. DONNELLEY, an individual,
MARSHALL FIELD V, an individual,
KATHLEEN A. FORSTER, an individual,
ROBERT S HAMADA an individual,
FREDERICK A. KREFIBIEL, an individual,
THE TERRA FOLINDATION FOR TFIE
ARTS, an Illinois NorFor-Profit
Corporation, JAMES E. RYAN, Attorney
General of Illinois, FLOY,D D. PERKINS,
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Defendant Sidley Austin Brown & Wood ("Sidley"), formerly known as Sidley &

Austin, moves this Court to dismiss the First Amended Complaint as filed against it by Plaintifß

Paul Hayes Tucker, Judith Terra and Alan K. Simpson. Plaintiffs' complaint utterly fails to state

any cognizable claim against Sidley. Moreover, Plaintiffs' wholly conclusory allegations fail to

set forth sufficient specific facts as required under Illinois law. In addition, Plaintiffs' complaint

against Sidley is both moot and baned by collateral estoppel. This motion is brought pursuant to

735 ILCS 512-615 as Plaintiffs' purported claim against it is substantially insufficient in law and

pursuant to 735I[-CS 512-619(a)(a) as it is barred by collateral estoppel.

Factual Background

The Terra Foundation forthe Arts (the "Foundation") is a not-for-profit

corporation established in 1978 by Ambassador Daniel J. Terra. (First Am. Complaint, lJ 7).

The Foundation oversees an approximately $175 million collection of American art. (Id.) Sidley

is counsel for the Foundation in the case of Buntrock. et al. v, Terra. et al,, No. 00 CH 13859, in

the Circuit Court of Cook County, Chancery Division before Judge Dorothy Kirie Kinnaird. In

the Buntrock case, t\ryo members of the Foundation's Board of Directors, Ronald Gidwitz and

Dean Buntrock, sued the Foundation and three members of the Foundation's Board of Directors

(Judith Terra, Senator Alan Simpson, and Dr. Paul Tucker) claiming that neither the Foundation

nor its Directors had the right to move either the Foundation or its assets out of the Chicago area.

(See First Am. Complaint, tl4l).

The Buntrock case eventually proceeded to mediation. (First Am. Compiaint, fl

49). On June 29, 2007, the Board held a special meeting to consider the terms of a proposed

Consent Judgment and Order to settle the Buntrock litigation. (Id. at 11 67) At that meeting, by a

vote of six to two (Mr. Buntrock, Mrs. Daley, Mr. Gdwitz, Ambassador Haftman, Dr. Marshall

2
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and Dr. Stebbins voted in favor, and Mrs. Terra and Dr. Tucker voted against), the Board voted

to accept the Consent Judgment and Order. (Id. at 1173) The Consent Judgment and Order was

approved and entered by Judge Kinnaird on July 26,2007.

The Plaintiffs in this case were all defendants in the Buntrock case, and on August

22,2001 filed a Notice of Appeal of Judge Kinnaird's entry of the Consent Judgment and Order.

Plaintiffs are currently pursuing that appeal. Nevertheless, Plaintifß Terra, Tucker and Simpson

decided for reasons of their own, in addition to their appeal, thalthey wished to also try to

collaterally attack the Consent Judgment and Order by filing this lawsuit. On July 3 i, 2001,

Plaintiffs Terra, Tucker and Simpson filed a complaint in this case naming the Foundation, six of

the Foundation's Directors, the Attorney General and Assistant Attorney General Floyd Perkins

as defendants. (See, generall)¡, Original Complaint). The complaint essentially attacked the

validity of the Consent Judgment and the process by which it was entered. (SCC 1¡l) On

November 20,2001, Plaintiffs were granted leave to file their First Amended Complaint which

added as additional defendants five new members of the Foundation's Board, the Foundation's

litigation counsel in the Buntrock case, Sidley, and the Foundation's corporate counsel, Winston

& Strawn. (See First Am. Complaint).

Plaintiffs state in wholly conclusory terms in their First Amended Complaint that

Sidley has "engaged in the Foundation's representation - and [has] . . . continued with that

representation - despite obvious and foreseeable actual and potential conflicts of interest" and

therefore supposedly may not represent the Foundation in this litigation. (First Am. Complaint,

1l1T 87, 89). Plaintiffs seek only a declaration that "sidley & Austin is, and has been, tainted by

conflictsofinterest...andthat,asaresult...Sidley&Austin[is] disqualifiedfromanyfurther

representation of the Foundation or its directors in this litigation." (Id. at pp. 33-34). They seek
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no other relief regarding Sidley. While Sidley did initially frle an appearance onbehalf of the

Foundation in this case, Sidley does not presently represent the Foundation in this litigation, On

November 5, 2001 Sidley was granted leave to withdraw as counsel for the Foundation in this

action. (See I ll5l0l Order).1 Mulroy ScandagliaMarrinson & Ryan subsequently filed an

appearance as substitute counsel.

Arqument

PLAINTIFFS' COMPLAINT FAILS TO STATE A COGNIZABLE CLAIM
AGAINST SIDLEY.

Illinois is, of course, a fact-pleading jurisdiction. Vernon v. Schuster, I79 IIL Zd

338, 344, 688 N.E.2d 1172, Il7 5 (1997). In order to avoid dismissal, a plaintiff must allege

speciflrc facts sufficient to bring his or her claim within the scope of a cognizable cause of action

Id. Those facts, if proven true, must be able to support a judgment Miles Homes. Inc. of lll. v.

Mintjal, 17 lll. App. 3d 642,644,307 N.E 2d 724,726 (+ü Dist. 1974). The legal suffrciency of

a complaint requires more than "mere conclusions." Martin v. Federal Life Ins. Co., 109 lll,

App 3d 596, 608, 440 N.E 2d 998, 1007 (l't Dist. 1982)

Plaintiffs'First Amended Complaint against Sidley simply does not and cannot

meet Illinois' pleading standards. Plaintiffs' supposed "claim" against Sidley is nothing more

than a motion for disqualification which they thinly disguise as a supposed cause of action.

Their attempt to "disqualify" Sidley from representing the Foundation by naming Sidley as one

of theFoundation's co-defendants has no basis in law and certainly does not state acause of

action. A simple reading of Count Itr - the only count directed toward Sidley - demonstrates its

deficiency. Notably, Plaintiffs seek nothing more than a "declaration" that Sidley should be

I This Court may take judicial notice of Sidley's withdrawal as counsel for the Foundation in this

case SeeInreAB.jOSttl.App.3d227,237,719NE.2d348,356(2"dDist lggg)(holdinga
court may take judicial notice of matters of record in its own proceedings).
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"disqualified from any further representation of the Foundation . . . in this litigation." (First Am.

Complaint, pp. 33-3a). All Plaintiffs are really doing in naming Sidley as a defendant is using a

complaint for the wholly improper purpose of seeking to disqualify opposing counsel.

"Both federal and state courts have viewed with disapproval a litigant's attempt to

disqualify opposing counsel as a tactical weapon in litigation." Hannan v. Watt,I47 lll. App. 3d

456, 461, 4g7 N.E.2d 1307, 1310 (1" Dist. 1986). As the lllinois Supreme Court has

admonished, "caution must be exercised to guard against motions to disqualify being used as

toolsforharassment.''@,|77||l.2d|66,178,685N'E.2d87|,877(I997),

accord, Weil. Freibur-e & Thomas v. Sara Lee Corp., 218 lll. App. 3d 383, 395, 577 N.E.2d

1344,1354 (l't Dist. 1991). Not surprisingly, disqualifrcation is regarded as a "drastic measure

which courts should approach with continuance and grant only as a last resort." Hannan, 147 Ill.

App.3d at46I,497N.E.2dat 1310; seeSchwartz,777lll.2datI78, ó85N.E.2d at877.

Not only are motions to disqualify counsel disfavored by the courts, the Illinois

Appellate Couft has specifically rejected an attempt - strikingly similar to what Plaintiffs are

trying to do here - to disqualify opposing counsel by filing a lawsuit against them for the sole

purpose of seeking disqualification. See Hannan v. Watt ,147 IlI. App. 3d at 46I,497 N.E.2d at

1310. In Hannan v. Watt, plaintiffs Republic airline pilots sought to disqualify the law firm of

Cotton Watt Jones & King ("Cotton Watt") from representing pilots of Northwest airlines during

seniority list integration proceedings stemming lrom the merger of the two airlines. 147 lll. App

3d at 457,497 N.E.2d at 1308 . The plaintiffs sued Cotton Watt alleging that the hrm suffered

from a conflict of interest in violation of the Illinois Code of Professional Responsibility2 and

sought to enjoin the firm from representing the Northwest pilots. 147 lll. App. 3d at 461,497

t The Illinois Code of professional Responsibility was the predecessor to the current Illinois

Rules of Professional Conduct.
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N.E.2d ar 13 i0. In affirming the trial court's dismissal of the complaint, the Appellate Court

held that the Illinois Code of Professional Responsibility "do[es] not by [its] own terms, create

independent rights of action." Id. The court accordingly found that the plaintifß had failed to

base their complaint on an underlying substantive cause of action and that "this case is nothing

more than an action to disqualify Cotton Watts from partaking in the current proceedings." Id.

The facts of this case are no different than Hannan v. Watt. Here, Plaintiffs are

attempting to create a cause of action out of an alleged violation of the Illinois Rules of

Professional Conduct. Plaintifß statethat Sidley supposedly violated Rules 1.1, 1.3, I.4 and 1.7

(First Am. Complaint, fl 91) and ask the Court for a "declaration" that Sidley is "disqualified

from any further representation of the Foundation or its directors in this litigation." (Id. at pp.

33-34). As the Hannan Court held, no such cause of action exists. See Hannan,l4T Il1. App. 3d

at 46I,497 N.E.zd at 13 i0. Even if Plaintifß had a valid basis for attempting to "disqualify"

Sidley from serving as opposing counsel in this litigation, the proper way to address that issue

would have been to file a motion - not to purport to name Sidley as a defendant,3 which as

Hannan holds has no basis in Illinois law. Hannan, 147 Ill. App. 3d at 461,497 N.E.2d at 1310.

Because Plaintiffs fail to allege any facts supporting a cognizable cause of action, their complaint

against Sidley must be dismissed pursuant to 735 IJ-CS 512-615. See Vernon, i79 lll. 2d at 344,

688 N.E.2d at 1175.

'There are, of course, multiple reasons which it is not necessary to address here why such a

motion would itself have been baseless and improper. See Blanchard v. Edgemark Financial

Corp., 1998 WL 988958, p. 2l QrI.D. Ill.); Renard v. Columbia Broadcasting System. Inc., 126

Ill. App. 3d 563, 567, 467 N.E.2d 1090, 1094 (to Dist. 1984) ("Absent a complaint by the

affected client, a party has no status to object to the representation of an adverse party by an

attorney of his choice.").
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tr. PLAINTIFFS' WHOLLY CONCLUSORY ALLEGATIONS FAIL TO SET
FORTH SUFFICIENT SPECIFIC FACTS TO STATE A CAUSE OF ACTION IN
ANY EVENT.

Even if this Court frnds, contrary to the Appellate Court's holding in Hannan, that

Plaintiffs might conceivably be able to state a cause of action against opposing counsel for

alleged violations of the Illinois Rules of Professional Conduct, Plaintiffs have failed to plead

sufficient, specific facts to support any such claim. Plaintiffs make only two allegations in

support of their conclusory assertion of "actual and potential conflicts of interest" involving

Sidley (First Am. Complaint, fl 87):

(1) Plaintiffs state that Sidley was previously "accused - by two defendant directors
in this litigation - of breaching its responsibilities to the Foundation [who]
submitted an expert afiîdavit that concludes that Sidley & Austin is unable to
provide the Foundation with independent professional advice given its conflicts of
interest"; and

(2) Plaintiffs allege that Sidley "represented director Stebbins . . . and informed the

other parties that director Stebbins would not submit for an interview regarding
the allegations of Perkins and the Attorney General."

(First Am. Complaint, fl 89). These "mere conclusions" are not the type of specif,rc factual

allegations required to properly support a judgment under Illinois law. See Martin, 109 ill. App.

3d at 608, 440 N.E.2d at 1007

First, the claim that Sidley was "accused" by other Directors in another lawsuit of

supposed conflicts of interest does not provide even an iota of factual support that Sidley has in

fact violated any ethical obligations with respect to this litigation. Not surprisingly, Plaintiffs fail

to inform this Court that while Buntrock and Gidwitz attempted to disqualify Sidley in the

Buntrock case on approximately six different occasions, each of those attempts were soundly

rejected by Judge Kinnaird and the Appellate Court and refused to be heard by the Illinois

Supreme Court. (See J. Kinnaird' s 9l25l0O Order ("Plaintiffs' Motion to Disqualify Sidley &

7 16di-004490



Austin is denied"), 10120100 Order ("The Motion to Appoint Special Litigation Counsel, et al. is

denied without prejudice with respect to disqualification of Winston & Strawn and Sidley &

Austin"), Il2l0l Order ("That portion of plaintiffs' Emergency Motion for Temporary

Restraining Order to enjoin the Terra Foundation's Independent Litigation Committee from

continuing to retain Sidley & Austin as counsel is denied") and ll19l0l,2l1610l Appellate Court

Orders).a Moreover, the allegation that Buntrock and Gidwitz submitted a supposed "expert

affidavit" pu¡portedly "concluding" that Sidley suffered from a conflict of interest in that case is

similarly unsupportive of any basis for relief in this case. Plaintifis did not attach this supposed

"expert report" to their complaint, and notably, also did not attach the court orders twice

rejecting the opinion contained in that "expert report." (See J. Kinnaird 10120100 and ll2l0I

Orders).5 More significantly, the statement regarding a supposed "expert report" clearly does not

itself allege any specific facts sufficient to establish the existence of any cause of action.

Second, Plaintiffs' conclusion that Sidley "represented director Stebbins" is also

not supported by any factual allegation whatsoever. Plaintiffs do not, and could not, allege that

Sidley was retained by Dr. Stebbins to represent him in connection with this or any other

litigation, that Sidley billed Dr. Stebbins for legal services rendered, that Dr. Stebbins paid

o This Court may take judicial notice of the orders entered in the Buntrock case. See Storm &
Assoc.. Ltd. v. Cuculich, 298 lll. App. 3d 1040, 1047,700 N.E.2d202,207 Q't Dist. 1998)

(holding matters of record in a related action are the proper subject ofjudicial notice in
considering a motion to dismiss); In re Marriage of DeBow , 236 [ll. App. 3 d 1 03 8, 1040, 602

N.E.2d 984, 985 (Sú Dist. lgg}) ("4 trial court should take judicial notice of closely related
proceedinss."); Walsh v. Union Oil Co., 53 lll. 2d295,291 N.E.2d 644 (1972) (holding judicial

notice of other proceedings properwhere the same parties are involved and the allegations from
those proceedings have been proven).

5 Similarly, Plaintiffs here totally ignore the obvious deficiencies in the "expert affrdavit" (see

Terra Foundation's Motion to Strike the Affrdavits of Professor John M. Breen, filed on

December 11, 2000 fìled in the Buntrock case), the fact that there were contrary expert affidavits
and that expert affidavits are not even properly admissible on motions to disqualify. See In re
Masters 91 lll. 2d 413,425,438 N.E.2d 187, 192 (1982).
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Sidley for any such legal services, or any other factual allegation that could prove an attorney-

client relationship between Sidley and Dr. Stebbins. McDermott Will & Emery has filed an

appearance for Dr. Stebbins in this matter and is his personal counsel in connection with the

matters referred to in Plaintiffs'First Amended Complaint. Plaintiffs' only shred of "factual"

support that Sidley represented Dr. Stebbins is their allegation that Sidley "informed the other

parties that director Stebbins would not submit for an interview regarding the allegations of

Perkins and the Attorney General." (First Am. Complaint, I 89) This "fact" can hardly prove

an attorney-client relationship between Dr. Stebbins and Sidley, particularly given the fact that

Dr. Stebbins was a member of the Foundation's Board and a "key figure" in the conduct of the

Buntrock litigation as one of only two members of the Independent Litigation Committee

("ILC") formed, pursuant to Judge Kinnaird's Orders, to direct the Buntrock litigation. (First

Am. Complaint, fl 56). Obviously, it is no surprise that the Foundation's counsel would be in

direct contact with Dr. Stebbins in his capacity as a member of the ILC and as a member of the

Foundation's Board. As counsel to the Foundation in the Buntrock case, Sidley's mere

ministerial act of communicating to opposing counselthat one of the Foundation's Directors,

who was a member of its ILC, chose not to voluntarily submit to an "interview" regarding

Plaintiffs' allegations in this case, can hardly support a finding that Sidley "represented" Dr.

Stebbins in his individual capacity.6

Plaintiffs' desperate attempt to turn their unfounded conclusions into factual

allegations, in the hopes of winning a declaration that Sidley is disqualif,red in this litigation, is

insufficient. A claim that Sidley was "accused" of a conflict of interest by other directors and the

u Even if it were true (as it is not) that Sidley had been Dr. Stebbins' counsel, Plaintiffs allege no

facts stating a cause ofaction arising out ofany such representation or establishing that they have

any right to attempt to state any such cause of action.
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unsupported conclusion that Sidley "represented" Dr. Stebbins are simply not enough to meet

Illinois' fact-pleading standards in order to support any claim against Sidley. Accordingly, the

complaint against Sidley should be dismissed as substantially insuffrcient in law pursuant to 735

ILCS s/2-615

III. PLAINTTFFS' COMPLAINT IS BARRED BY COLLATERAL ESTOPPEL
PURSUANT TO 735 ILCS 512.619.

The matters referred to in paragraph 89 of the First Amended Complaint have

already been adjudicated as to the parties in this case. Plaintiffs may not re-litigate them before

this Court. The Plaintiffs in this case, Mrs. Terra, Dr. Tucker and Sen. Simpson, were parties to

the Buntrock case. They were each represented by counsel in the Buntrock case. They actively

participated in all aspects of that case, including the many failed attempts by Directors Buntrock

and Gidwitz to disqualify Sidley as counsel for the Foundation. In fact, Plaintiffs Terra, Tucker

and Simpson specifically opposed the Buntrock and Gidwitz attempts to disqualify Sidley. (See,

e.g., Opposition to Plaintiffs' Motion to Appoint an Independent Litigation Committee and

Independent Litigation Counsel for Tena Foundation, and/or Receiver, filed by Terra, Tucker

and Simpson in the Buntrock case on l0l17l00). Accordingly, Plaintiffs in this case are

collaterally estopped from re-litigating those matters here.

The purpose of collateral estoppel is "to prevent repeated litigation of the same

factual issue." Cree Development Corp. v. Mid-America Advertising Co. , 324lll. App. 3d 534,

536,755N E.2d 4gl, 4g3 (Sü Cir. 2001); see also Nowak v St. Rita High School , lg7 1ll. 2d

381,757 N.E.2d 471,477 (2001). The doctrine of collateral estoppel applies when a party

participates in two separate and consecutive causes of action and some controlling fact or

question material to the determination of both causes has been adjudicated against that party in
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the former suit by a court of competent jurisdiction. Nowak, 757 N.E.2 d at 477 . "The

adjudication of the fact or question in the first cause will, if properly presented, be conclusive of

the same question in the later suit." Id. The three requirements of collateral estoppel are: ( 1) the

issues in the cases are identical; (2) there was a final judgment on the merits in the first case; and

(3) the party against whom estoppel is asserted was a party or in privity with a party to the prior

adjudication Id at 478.

Plaintiffs' supposed claim against Sidley in this case meets all the requirements

for collateral estoppel. First, Plaintiffs' attempt to disqualify Sidley as counsel for the

Foundation is identical to the prior failed attempts to disqualify Sidley in the Buntrock case.

Indeed, Plaintiffs' rely on their allegation that Sidley was "accused" of conflicts of interest in the

Buntrock case (see First Am. Complaint, fl 89) in order to prevail in their attempt to disqualify

Sidley in this case. This effort only underscores the identity of those issues in the two cases.

Second, as the numerous orders entered by Judge Kinnaird and the Appellate Court demonstrate,

there was a final ruling that Sidley was not disqualified from representing the Foundation. Third,

each of the Plaintiffs in this case were also parties in the Buntrock case. Accordingly, Plaintiffs

are collaterally estopped from wasting this Court's time and re-litigating the tired issue of

whether Sidley should be disqualified from representing the Foundation. See Nowack, 757

N.E.2d at 477-78 Plaintiffs' complaint should therefore be dismissed pursuant to 735ILCS 5/2-

619(a)(a) as it is baned by a prior decision entered in the Buntrock case.

w PLAINTIFFS' ALLEGED CAUSE OF ACTION FOR DECLARATORY
JUDGMENT IS MOOT.

Even ignoring the fact that Plaintiffs have failed to state a claim for any

cognizable cause of action, failed to allege suffìcieni, specific facts in support of their supposed
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claim and are collaterally estopped from re-litigating this issue, Plaintiffs' complaint for a

declaratory judgment against Sidley should nevertheless be dismissed as moot. The test of the

suffrciency of a declaratory judgment action is whether the complaint "alleges facts showing an

actual or justiciable controversy between the parties." AG Farms. Inc. v. American Premier

Underwriters. Inc. , 296 1ll. App. 3d 684, 689, 695 N.E.zd 882, 887 1+ú Dist. 1998) Specifrcally,

the elements of an action for declaratory judgment are: (1) a plaintiff with a tangible legal

interest, (2) a defendant with an adverse interest, and (3) an actual controversy regarding that

interest. Id. Courts are precluded from entering a declaratory judgment unless an actual

controversy is presented Villase of Mavwood Bd of Fire and Police Comm'rs v. Deo't. of

HumanRights,296IIl. App 3d 570,575,695N.E2d 873,877 (i$Dist. 1998)

An actual controversy exists if there is a legitimate dispute requiring an

immediate and defrnite determination of the parties' rights, the resolution of which would help

terminatea1lorpartofthedispute.,166Ill.2dl65,173,

651 N.E.2d I 105, I 109 (1995) The "ripeness" doctrine prevents courts "from entangling

themselves in abstract disagreements" and protects parties from judicial interference until a

decision has been made and "its effects felt in a concrete way by the challenging parties."

Villaee of Maywood. 296 Ill App. 3d at 576,695 N E 2d at 877 . Courts should not decide a

case where the judgment would have a merely advisory effect. CGE Ford Heights. L.L.C. v.

Miller, 306 Ill App 3d 431,441,714 N E.2d 35,42 (ls Dist. 1999).

There is no question that Plaintiffs' "claim" against Sidley is moot. Plaintiffs

seek "a declaration" from this Court that Sidley is disqualified from "further representation of the

Foundation or its directors in this litigation." (First Am. Complaint, pp. 3344);. Sidley does not

represent the Foundation or any of its Directors in this litigation. Sidley initially appeared as
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counsel for the Foundation in this case, however, for reasons that have nothing to do with any

supposed violation of the Illinois Rules of Professional Conduct, the Foundation has obtained

substitute counsel and Sidley has withdrawn from its representation of the Foundation in this

case. For Plaintiffs to fur-ther pursue Count III is nonsensical. Plaintiffs are asking this Court to

issue a purely advisory opinion as to the propriety of a legal representation that does not exist.

The fact that Sidley previously represented the Foundation in this litigation is irrelevant.

Plaintiffs must establish that there is a present, actual controversy in order to suffrciently plead a

cause of action for a declaratory judgment. Villaee of Maywood Bd. of Fire and Police

Comm'rs, 296Ill. App. 3d at575,695 N.E.2d at877 Plaintiffs'request thatthis Court declare

Sidley disqualified from this litigation is no less inappropriate than if Plaintiffs had randomly

chosen a law hrm out of Sullivans or Martindale Hubble and asked the Court to find that law

firm disqualified from representing the Foundation or its Directors in this case. Simply put,

given the fact that Sidle)¡ does not represent an)¡ party in this litigation, any decision by this

Court as to whether Sidley's representation of the Foundation or its Directors in this case would

violate the Illinois Rules of Professional Conduct could be nothing but an improper advisory

opinion sce cGE Ford Heights. L.L.c , 306 Ill App. 3d at 447,714 N E.zd at 42

Accordingly, Plaintiffs' cause of action for declaratory judgment should be dismissed as a matter

of law.7

7 Considering the fact that Plaintiffs have chosen to employ the highly unusual tactic of naming

former opposing counsel as a defendant in this lawsuit without any legal or factual basis for

doing so, it may be particularly appropriate for this Court to consider the requirements of Illinois

Suprême Court Rule 137. Rule l3T "authorizes the imposition of sanctions against a party or his

anorney for filing a pleading, motion, or other paper that is not well grounded in fact and

warranted by existing law or which has been imposed for an improper purpose." Baker v. Daniel

S. Berger. Ltd.,323Ill. App. 3d 956,962,753 N.E,2d 463,469 (lsDist.2001) (internal citations

omitted). The policy underlying the rule is to penalize alitigant "who pleads frivolous or false

matters, or who brings a suit without any basis in the law." Baker, 323 Tll. App. 3 d at 963 , 7 53

N.E.2d at 469. Rule 137 imposes an affirmative duty on attorneys and litigants alike to
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Conclusion

Plaintiffs have attempted to re-litigate an issue that has previously been decided

by both Judge Kinnaird as well as the Appellate Court. Additionally, Plaintiffs fail to allege any

facts supporting a cognizable cause of action against Sidley. Furthermore, Plaintifß have asked

this Court to issue an advisory opinion on a legal representation that simply does not exist.

Plaintiffs' cause of action for a declaratory judgment is moot and not ripe. Accordingly, Sidley

Austin Brown & Wood respectfully requests that this Court dismiss the First Amended

Complaint with prejudice as against it pursuant to 735 n-CS 512-615 and 512-619t(a)(4), and

grant such other relief that this Court deems appropriate

SU

One the Attorneys for Defendant
Sidley Austin Brown & Wood

adequately investigate the facts and the law prior to filing an action, pleading, or other paper and

to be sure that a basis exists for the claim N '1 Ins v. Tr 316 lll. App 3d 639,

651,737 N.E.2d 353,363 (2"d Dist. 2000). In this case, Plaintiffs have utterly failed to meet this
standard. There is no basis in the law for a cause of action arising out of a supposed violation of
the Illinois Rules of Professional Conduct. See Hannan, I47 Ill, App 3d at 46I,497 N E 2d at

1310. Plaintiffs and their counsel know full well that Judge Kinnaird ruled on the Buntrock and

Gidwitz claims of "conflict of interest" and held there was no such conflict. The Amended

Complaint clearly fails to allege suffrcient, specifrc facts in support of any claim against Sidley.

Moreover, as Plaintiffs are well aware, Sidley does not currently represent the Foundation or any

of its Directors in this litigation. Continued pursuit of Count Itr is obviously baseless.

Accordingly, Plaintiffs are equally aware that there is no present case or controversy that could

possibly entitle Plaintiffs to a declaration that Sidley is disqualifìed as counsel in this litigation.
The tactic of trying to name opposing counsel as a party to try to remove them from a case and of
continuing to pursue them even after substitute counsel has appeared is obviously one which no

court should condone and which suggests a need for careful review under Rule 137.

14

16di-004497



William F. Conlon
Stephen C. Carison
Susan A. Stone
Lori L. Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
10 South Dearborn
Chicago, Illinois 60603
Tel.: (312) 853-7000
Fax: (312) 853-7036
Firm Id. No.: 38315

CHI 23l9409vl
15

16di-004498



CERTIFICATE OF SERVICE

I, Lori L. Roeser, certify that I caused a true and correct copy of the foregoing to
be served on January 4, 2002 by United States mail upon the following counsel:

William R Quinlan
James R. Carroll
Quinlan & Crisham, Ltd
30 N. LaSalle Street
29th Floor
Chicago, IL 60602

Thomas Ioppolo 
.

Floyd D. Perkins
Assistant Attorney General
Charitable Trusts
100 W. Randolph Street
Chicago, IL 60601

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Dr.
Suite 4800
Chicago, IL 60601

David Novoselsky
Novoselsky Law Ofäces
120 North LaSalle
Suire 1400
Chicago, IL 60602

Scott J. Szala
Winston & Strawn
35 W. Wacker Drive
Chicago, IL 60601

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.W.
Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Verner,. Liipfert, Bernhard, McPherson & Hand
901 l5th Sfeet, N.W.
Suite 700
Washington, D.C. 20005

William P. Schuman
Debra Tucker
McDermott Will & Emery
227 W. Monroe Street
Chicago, IL 60606

Eric Brandfonbrenner
Grippo & Elden
227 W. Monroe
Suite 3600
Chicago, IL 60606

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy Scandaglia Marrinson & Ryan
55 East Monroe Street, 39ü Floor
Chicago, IL 60ó03

/: 1-\e-" -f té. Lç

CHI 2258642v1

Lon L. Roeser

16di-004499



49

16di-004500



IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPART]\{ENT - CHANCERY DIVISION

PALIL HAYES TUCKER, et al.,

Plaintiffs No.01 L009lI2
(transferred to Chancery)

Judge Julia M. Nowicki
DEAN BLINTROCK, et al.,

Defendants

STATE DEFENDANTS' MEMORANDUM OF LAW
IN SUPPORT OF MOTION TO DISMISS

BACKGROUND

Because this case arises out of, and indeed is at most a continuation of, disputes that

originated in earlier litigation, it is necessary to discuss the earlier Buntrock case (Buntrock I)

before Judge Kin¡aird, Buntrock v. Terra, 00 CH i3859.

Buntrock I began with a lawsuit by two members of the Tena Foundation's Boa¡d of

Directors, Dean Buntrock and Ronald Gidwitz, against several other Board members including

Judith Terra (widow of the late Daniel Terra), and the Terra Foundation itself. The Terra

Foundation is an Illinois not-for-profit corporation, with several hundred million dollars of

assets, created by Mr. Terra. Its main purpose is to preserve and display American art. The

Foundation runs the Terra Museum of Art on Michigan Avenue in Chicago.

The Buntrock I plaintiffs alleged, in substance, that the Foundation was being

mismanaged and losing money, and that some of the defendant Board members lvere not

)
)
)
)
)
)
)
)
)
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fulfilling their fiduciary obligations to the Foundation, all with a purpose to create grounds to

move the Museum and Foundation out of Illinois to Washington, D.C. It was alleged that these

actions were ultra vires and a breach of fiduciary obligations.

Mrs. Terra and the other Board members named as defendants had legal representation

separate from that of the Foundation. Mrs. Terra, Mr. Tucker, and former Senator Alan Simpson

were represented by Brian Crowe and James Wilson of Shefskey & Froelich. The Foundation

was represented by lawyers at Sidley Austin Brown & V/ood. Various TRO motions and

motions to disqualify Sidley were ruled upon. Sidley was permitted to remain as counsel for the

Foundation.

The Illinois Attomey General's Office hled an intervenor's complaint against the

defendants on behalf of the People, alleging that the Terra Museum was a charity in which the

people of the state had an interest, and that, consistent with charitable trust principles, the

Museum should remain in Illinois. The Attorney General has common law powers to institute

the assets of charities and is authorized under the Charitable Trust Act,760ILCS 55/12, to

institute "appropriate proceedings" to enforce the Act's regulatory requirements.

Numerous motions were filed, including motions to dismiss, disqualify, for TRO. in

February, 200I, the case was postured for a preliminary injunction hearing when the defendants

sought mediation, and the parties unanimously agreed to enter into mediation to attempt to

resolve the controversy. Judge Kinnaird appointed David Hilliard, a Chicago attorney, as the

mediator, on February 3,2001. The parlies all willingly participated in long and difficult

mediation sessions beginning in March, 200I. Numerous meetings, settlement proposais and

collectively thousands of hours of attorney and client time were expended. Finally, the Terra

2
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Foundation, the plaintiff Board members, and the Attorney General's OfÍice were able to agree

on a settlement. The agreement provided that new Board members would be appointed, the

majority of whom would be Illinois residents. The Terra Foundation would continue to base its

collection here and agree not to move its headquarters out of Illinois for 50 years. The plaintiff

directors and the People released the Terra Foundation, and all the board of directors, from all

claims as part of the settlement. The Foundation also agreed to pay all reasonable attomeys' fees

for Board members incurred in Buntrock l.

A quorum of board members voted to approve the settlement on J:ur:re29,2001, in a

recorded telephone conference call with 6 voting for and 2 voting against settlement. Board

members Buntrock, Daley, Gidwitz, Hartman, Stebbins and Marshall voted to accept the

settlement. Mrs. Terra and Mr. Tucker voted against it. Other Board members did not

participate.

The three dissident Board members (Terra, Tucker and Simpson) made strenuous efforts

beford Judge Kiruraird to prevent the vote with a motion for a temporary restraining order, which

was denied, and to nullify the action after the vote by filed Objections. Judge Kiruraird denied

these motions and Objections, The dissident three Board members also sought to stop the Board

meeting and vote with a federal lawsuit against Assistant Attorney General Floyd Perkins. As we

will discuss in more detail later, the federai suit was also quickly dismissed.

Judge Kinnaird conducted an extensive hearing, lasting more than 5 hours, on

July 24,2001, to consider the Objections filed by Mrs. Terra, Tucker and Simpson. (See

transcript submitted as part of the Terra Foundation's motion to dismiss). Judge Kinnaird

rejected the Objectors' arguments that the settlement somehow unduly tied the coilection to

â
J

16di-004503



iliinois or limited the Foundation's ability to share works of art in the collection with other

museums around the country or world. Judge Kinnaird compared the Foundation's Articles and

purpose with the terms of the settlement and found that the settlement provisions affecting the

Foundation were pernissible under the Articles of Incorporation. The Court specifically found

that the settlement was not ultra vires and was a fair and equitable resolution of the case and in

the best interests of the Foundation. Judge Kinnaird signed the consent judgment on July 26,

200r

The Court also had no trouble rejecting another of the objector's main contentions - - that

some of the Board members were unduly influenced into making the settlement. Those

contentions concern Dr. Stephanie Marshall and Dr. Ted Stebbins who voted for the agreement.

This allegation stemmed from the fact that the Illinois Attorney General's Office, in the course of

its litigation preparation in the Buntrock I case, had served an administrative subpoena on Dr.

Marshall seeking information about her position as President of the Illinois Math and Science

Academy, but which led to no action being taken against Dr. Marshall as a consequence of the

i'acts discovered. The dissidents aiso charge that Floyd Perkins had circulated a draft amended

cornplaint (never filed) alleging possible conflict of interest against a second Board member, Dr.

Stebbins. The facts concerning Dr. Stebbins had been of record and were the very same matters

involving the preliminary injunction hearing in preparation when the defendants, including the

individual defendants, urged mediation. Thus, the allegations in the unfiled amended complaint

involving Dr. Stebbins was not new information, it was already in the pleadings. Judge Kinnaird

considered allegations of coercion raised in the objections in Buntrock I and personally iistened

to the tape of the Board meeting at which the settlement was approved, heard the comments of all

4
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Board members including Dr. Marshall and Dr. Stebbins at the meeting, and found absolutely no

evidence whatever of coercion or undue influence that would lead her to conclude there was any

reason to overturn the settlement. ln the course of the hearing on the Objections, Judge Kinnaird

commented that she did not consider this to be even a "close call." (Tr. 124) The affairs of the

Terra Foundation are govemed by majority vote of its Board, which voted to approve the

settlement. Judge Kinnaird approved the consent decree, over which she retains jurisdiction.

She also is currently in the process of deciding voluminous fee petitions submitted by counsel for

the Board members. These significant fees include, of course, the considerable time spent by the

dissident Board member's first set of attorneys for participating in the mediation and settlement,

and their second set of attorneys in challenging and attempting to overturn the settlement. This

is, of course, in addition to the attorney time being logged in this suit which can fairly be termed

a collateral attack on the Buntrock I settlement. The objecting Board members havç also

appealed Judge Kinnaird's ruling approving the settlement to the Illinois Appellate Court'

THE FEDERAL SUIT

As noted earlier, Mrs. Terra and the other Board members made a last-ditch attempt to

stop the crucial Board meeting of June 29,200l,with an additional lawsuit in federal court'

against Illinois Assistant Attomey General Floyd Perkins, Bureau Chief of the Charitable Trusts

Division and lead counsel representing the State in the Buntrock litigation. This suit, brought

under 42 U.S.C. $ 1983, raised similar allegations to those rej ected later by J. Kinnaird - - that

Mr. perkins had used improper tactics to force through a settlement that would require the

Foundation to stay in lllinois, and had somehow deprived the plaintiffs of their First Amendment

5
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rights and Fourteenth Amendment property rights (claims similar to what are raised in this case).

Plaintiffs sought a TRO to stop the Terra Board from voting on the settlement. Judge Elaine

Bucklo quickly dismissed the suit on the grounds that there was no valid case or controversy

against Mr. Perkins, based on the clearly-apparent point that enjoining him would have no legal

effect on stopping the Terra Board from meeting the next day, since it was not named a parly in

the federal case. Judge Bucklo also found the case had to be dismissed on abstention grounds,

and stated Assistant Attorney General Perkins had "undoubtedly legitimate authority''to fiie

pleadings involving Dr. Stebbins and to investigate Dr. Marshall's school. Terra Foundation v.

Perkins, 151 F.Supp .2d931,937 (N.D. 111.2001)

THE ALLEGATIONS OF THIS CASE (BUNTROCK II)

This case began in the Law Division, was transferred to Chancery, and eventually was

assigned to the calendar of Judge Nowicki.

The allegations in the first amended complaint are a continuation of the objections raised

in the eariier cases. Mr. Tucker, Mrs. Terra, and Mr. Simpson were parties in Buntrock i' They

are now suing Mr. Buntrock and Mr. Gidwitz (plaintiffs in Buntrock I), as well as the other Terra

Board members, including the new members who joined the Board as part of the settlement. The

Terra Foundation itself is also named as a defendant. The amended complaint also names Sidley

& Austin and Winston & Strawn as defendants. These firms were counsel to the Foundation'

The state defendants are Attorney General Ryan and Floyd Perkins.

Counts I and tr seek a declaratory judgment that the Buntrock I settlement approved by

Judge Kinnaird was unlawful and that the new Board members elected to the Board under the

6
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consent order be enjoined from participating on the Board. The remaining counts are all

dependent on the allegation of unlawful coercion, breach of duty and ultra vires, conclusions

asserted in Counts I and tr. Count III seeks a deciaratory judgment that Sidley & Austin and

Winston & Strawn be disqualified from representing the Foundation. Count fV seeks damages,

punitive damages, and an injunction on the grounds that the June 29,2001, vote was ultra vires.

Count V alleges that Board members who voted for the settlement breached their fiduciary duty,

and seeks damages. Count VI alleges that the Attorney General and Mr. Perkins "colluded with"

Board members to commit the breach of fiduciary duty, and seeks damages and punitive

damages. Counts VII, a federai count brought under 42 U.S.C. $1983, alleges tha't Mr. Perkins

deprived the Foundation of its property in violation of the Fourteenth Amendment; violated the

Foundation's right under the interstate commerce clause Art. I, $8 of the U-S. Constitution; and

impaired its contractual obligations under the Contracts Clause. fut. I $9. Plaintiffs seek

damages in Count Vtr.

The state defendants join in the motions and arguments raised by the co-defendants in

support of dismissal, of all Counts, including the grounds of res judicata and collateral estoppel.

ln addition to those arguments, the state defendants raise additional arguments specific to Counts

VI and VII, which are directed at Attomey General Ryan and Floyd Perkins. State law

immunities should bar Count VI, a state law claim, and federal law immunities should bar Count

VII, a federal civil rights count brought under 42 U.S.C.$1983. As noted above, the Tena

Foundation's resources are finite - - and attorneys' fees in another protracted litigation will be

harmfui to the Foundation. This lends additional urgency to the defendants' desire that this case

be ended quickly on motions to dismiss.

7
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ARGUMENT

I. COUNT VI FAILS TO STATE A CLAIM (735 iLCS s/2-61s)

Count VI alleges that the Terra Board members committed a breach of fiduciary duty

when they voted for the settlement, and that Attorney General Ryan and Floyd Perkins

.,colluded', þar. i 18) with these defendants and induced a breach of their fiduciary duties'

We have found no Illinois case which would support such a theory in any factual context

remotely similar to what is presented here.

Illinois cases involving a claim of inducing a breach of fiduciary duty have held that a

third person who has colluded with a hduciary in committing a breach of duty, and who obtained

a benefit from the fiduciary, is liable for restitution. ln cases involving public officials, this

principle usually comes into play where a public official (with a fiduciary duty to the public at

large) is bribed by a third party. The third party who induced the breach cannot profit from the

wrong. See, e.g., Chicaeo Park Dist. v. Kenroy. Inc.,78I11.2d555,564-65 (1980). Similarly, the

public official who breaches his fiduciary duty by engaging in comrption may be forced to make

restitution. Chicago. ex rel. Cohen v. Keane,64Ill.2d 559, 565-66 (I976). But there is no

allegation here that a public official somehow personally benefitted monetarily from the

settlement, or somehow induced a Board Member comrptly in a scheme which personally

benefitted the Board Member or the public official'

The allegations in this case are vastly different. The Attorney General's Office,

representing the people of the State, was granted leave to intervene. The lawsuit eventuallywas

settled after a Court hearing. Plaintiffs here allege that the allegations in a pleading drafted by

8
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the Attomey General's Office but never filed constituted some sort of breach of fiduciary dufy.

ln the course of that litigation, the Attorney General's Office also served an administrative

subpoena, pursuant to statutory authority in the Charitable Trusts Ãct,760ILCS 55/1 et seq., to

one defendant to gather certain information which led to no enforcement action against that

official. These litigation-related actions, which never prompted the slightest criticism from the

trial judge who approved the settlement and who was aware of the Attorney General's Office

litigation position, are now alleged to be wrongful on the theory of an inducement to breach a

hduciary duty. On this reasoning, any lawyer, even one in private practice, could be held liable

for normal litigation activities - - serving a subpoena, f,rling a pleading - - which are the part and

parcel of all litigation. The law favors settlements of disputed claims,In re Estate of Cooper, 125

Ill.zd 363,370 (1ggg), and litigants often choose to settle. Plaintiffs' theory, were it allowed to

stand, would permit a collateral attack in which one party could seek to overtum a settlement

because it was "coerced" to settle by a motion to dismiss, or motion for summary judgment, or

discovery request, or an allegedly extortionate settlement demand. I

The cause of action for inducing a breach of fiduciary duty comes from the law of

restitution, to remedy unjust enrichment. It has no bearing whatsoever in the Çontext of this case.

Floyd perkins was engaging in litigation activity as a lawyer representing the State of Illinois.

Mr. perkins representation of his client, the People of the State of Illinois in no way undermines

the settlement or suggests the Attorney Generai's Office "colluded" with anyone or induced a

rBoth state and federal cases make clear that it is not "duress" to institute or th¡eaten to

institute legal actions. Towne v. Libert)'r¿ille, 190 lll.App.3d 563, 569 (1989); Fleury v. Clayton,

g47 F.Zd IZ2g,1232 (7'h Cir. 1988) ("an overbearing attorney does not violate the Due Process

Clause by stressing the grave consequences that may attend failure to bargain.")

9

16di-004509



breach of fiduciary duty on the part of Terra Board members who were found explicitly by Judge

Kinnaird to have entered into a valid settlement

THE DOCTRINE OF STATE PUBLIC OFFICIAL IMMUNITY BARS

THIS CLAIM. (735 ILCS 512619)

Illinois law has long provided public officials an absolute immunity from damages for

goverïì.mental activities, to protect them from lawsuits that would interfere with the performance

of their official duties. One of the Attomey General's core responsibilities is to represent the

State's interests in civil litigation.

ln Morton v. Hartigan, 145 Ill.App.3d 417 (1986), an attomey with the lllinois Attorney

General,s Office was terminated from his position. He filed a suit alleging retaliatory discharge,

defamation, and invasion of privacy against the Attorney General and various supervisory

officials in the office. The court held that the Attorney General and supervisory staff were

absolutely immune from money damages, as "essential in promoting the effective functioning of

goverrìment." E. al 424. The Court noted that "offlrcials of govemment should be free to

exercise their duties unembarrassed by the fear of damage suits," quoting Barr v' Mateo, 360

u.s. 564, 571 (1959), a defamation case brought against a public official.

The absolute immunity extends to all actions within the scope of the official's

employ.rnent, which is broadly construed. Morton. 145 Ill.App.3d at 425. InBlair v'Walker, 64

Ill.2d 1 (1g76),Gov. Walker was sued for defamation when he issued a press release criticizing

an individual who purchased the home of a senior citizen aÍ. atax sale. The Court held that the

Governor's statement was within the scope of his duties and held that it was absolutely

IL
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privileged. Id. at 10-11.

The Attorney General was found to have a similar absolute immunity for a press

sratement in People. ex rel. Hartigan v. Knecht , 216 Il.App.3d 843 (2"d Dist. 1991). A consumer

fraud case was brought by the Attomey General's Offrce; a press release about the case was

issued by the Attorney General's Office which the defendant alieged contained defamatory

statements, and a counterclaim was filed. The Court found the statements absolutely privileged

It is the function and responsibility of the Attorney General to

bring consumer fraud actions. As such, he must be allowed to keep

the public informed of his actions without fear of personal liability.

Educating and informing the public is just as much apart of the

Attorney General's function as prosecuting fraudulent and

deceptive practices. We find that his actions were essentially

governmental in character and thus protected under the immunity
doctrine.

Id. at 862. The absolute privilege has been applied to other officials' public statements or media

statements as well. See, e.g., latow i97 Ill.App.3d23,

28-29 (1,'Dist. 1990) þolice chief s public statements about arrest, citing Morton); Williams v.

Fischer, 221IIl.App.3d 117, 118 (5'h Dist. 1991) (coroner's statements on death certificate, citing

Morton). ln each case the Coun found that the statements were within the scope of the official's

duties and immunized. The doctrine of absolute public official immunity has been applied in

other contexts as weli for discretionary acts performed by public officials. See, e.g', Mora v.

Stare, 68 I1l.2d 223 (1977) (alleged failure by State Dept. of Transportation off,rcials to establish

no-passing zone); Lusietto v. Kinean, 107 Il1.App,3d239 (1969) (highway repair considered

discrerionary); Larson v. Darneii, 113 lll.App.3d975 (I973) (immunizing parole officiais for

discharge of inmate who committed crime after release); People v. Patrick J. Gorman

11
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Consultants. lnc., 11i Ill.App.3d 729 (1982) (Attorney General and Assistant Attorneys General

absolutely immune for civil prosecution of charitable solicitation laws).

The only question to be decided is whether the activities which form the basis of the

allegations against Floyd Perkins and Attorney General Ryan were within the scope of the

office's duties.

The Attorney General's Office participated in the Buntrock I litigation as an intervening

party for the State of Illinois; and served an administrative subpoena pursuant to 760ILCS 55/9,

which explicitly authorizes the Attomey General to do so. Of course these are "core" functions

of the office - - if issuing a press release is within the Attorney General's job responsibilities,

issuing a subpoena and participating in cases as lawyer for the State are all the more so. These

are activities well within the Attorney General's Office common law and constitutional powers,

see people. ex rel. Scott v. Briceland , 65 Ill.zd 485 (I976) (Attomey General is constitutional

officer authorized to represent people of the State in litigation).

If this state claim were allowed to proceed, it would open the door to repeated ancillary

litigation against the Attorney Generai and his staff attorneys, subjecting them to suits for money

damages for discretionary iitigation decisions, or discretionary decisions to issue administrative

subpoenas (which are conÌmon in a number of bureaus of the Office, including Consumer Fraud

and Charitable Trusts). The absolute immunity doctrine expressed in Morton, Knecht. Blair.

Gorman, and other cases is essential to the functioning of the Attorney General's Office, and

plaintiffs' efforts to sue Attorney General Ryan and Assistant Attorney General Perkins for
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Iitigation activities at the core of the Offtce's functions should be rejected.2

ilI. JAMES RYAN AND FLOYD PERKINS ARE ENTITLED TO

sovEREIGN IMMUNITY (735 ILCS 512-619)

Plaintiff has brought this action against James Ryan, Attomey General of Illinois and

Floyd perkins, Assistant illinois Attorney General, however sovereign immunity bars Plaintiffs

from bringing a state-law against both of these Defendants. 745 iLCS 5/1.

Illinois case law creates a three-part test for determining whether a defendant is entitled to

sovereign immunity. Sovereign immunity exists where (1) the defendant is an arm of the State;

(2) the plaintifls action constitutes a "present claim" with the potential to subject the State to

liability; and (3) no exceptions to the application of the doctrine exist. ,See Healy v' Vaupel, 133

I[.}d295,308 (1990)

The first step in deciding whether a defendant is entitled to sovereign immunity is to

determine whether the defendant is an arm of the State. Ellis v. Board of Governors,I02Ill.2d

3g7,3g}-g1 (19g4). The determination of whether an action is in fact a suit against the State

turns upon an analysis of the issues involved and the relief sought, rather than the formal

designation of the parries. Healy v. Vaupel, 133 Ill. 2d295 (1990). An action brought nominally

2lllinois law also affords an absolute litigation privilege to all attomeys for anything said

or written in a legal proceeding, even when malice is assumed to have motivated the attomey's

statements. Scheib v. Grant,22F.3dI4g,156 (7'h Cir. 1994); Libco corp. v. Adams, 100

Ill.App.3d 314 (1gg1). The privilege also covers out-of-courl communications between attomeys

pertaìning to proposed or pending litigation. Libco, 100 ill.App. at316-17 ' The pertinency

i.quirr-ãnt is applied fairly broadly and need not be limited to specif,rc issues involved in

litigation. Id. Thus, for all attorneys, whether goveûrmental or private, statements made in

litigation, in court papers, to opposing counsel in or out of court, in mediation sessions, etc.,

would be absolutely priviieged.
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against a State employee in his individual capacity will be found to be a claim against the State

where a judgment for the plaintiff could operate to control the actions of the State or subject it to

liability. Gocheff v. State Community College, 69 lll. App. 3d 178 (1979). There is no question

that the Attorney General and his assistants are an arm of the state. See 15 ILCS 20514 et. seq.

Turning to the second element, it cannot be contested that this action is a "present claim"

with the potential to subject the State to liability. Therefore, the second element in establishing

sovereign immunity has been met.

Similarly, there are no exceptions which would preclude the adoption of sovereign

immunity upon Attomey General Ryan or his assistant Floyd Perkins. They are therefore

immune from this action in Count VI for monetary damages. Plaintiff is therefore barred from

bringing this action against the Attorney General Ryan or his assistant Floyd Perkins.

IV COUNT VII, ALLEGING FEDERAL CLAIMS UNDER 42

u.s.c. $1983, FArLS TO STATE A CLAIM AND IS BARRED
BY THE DOCTRINE OF ABSOLUTE AND QUALIFIED
TMMUNITY. (73s ILCS 512-619)

Count VItr alleges that Attorney General Ryan and Assistant Attorney General Perkins

deprived the Foundation of property in violation of the Fourteenth Amendment and the

Foundation's First Amendment rights to free speech. Count VII also alleges that the state

defendants violated the Commerce Clause (presumably by the settlement terms which keep the

foundation based in Illinois) and impaired the Foundation's contractual obligations, in violation

of Article I, $9 of the Constitution. These federal counts fail to state a cause of action and are

barred by federal doctrines of absoiute immunity and quaiified immunity.

l4
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A. THE INDIVIDUAL BOARD MEMBERS LACK STANDING TO ASSERT

THE FOUNDATION'S RIGHTS. (735 iLCS 5/2-619)

It is an axiomatic principle, both under illinois and federal law of standing, that a parly

must assert his or her own rights and not the rights of third parties. Amtech Svstems Corp' v. Ill.

Toll Highway Aurhority. 264 Ill.App.3d 1095, i 103 (1't Dist. 1994). Town of Northville v.

Village of Sheridan,274Ill.App.3d784,786 (3'd Dist. 1995). See also Allen v. Wright,468 U'S'

737,752 (lgga); shimer v. washineron, 100 F.3d 506, 508 17'h Cir. 1996). Plaintiffs do not

claim their own property rights or speech rights or contract rights were damaged. They assert the

Foundation's rights. Dissenting Board members do not own the Foundation or have a properly

interest in it. Moreover the Plaintiffs have not pled their action as a derivative action on behalf

of the corporation. Nor do they, on their own, have the power to decide where the Foundation's

art should go, or what contracts the Foundation should enter into. Plaintiffs' position on the state

law claims is subject to the same objection. Plaintifß, in essence, have sustained no injury in

fact to a legally recognized interest of their own. See In re Marriaee of Rodriguez, 131 Ill'2d

273,280(1989). They lack standing to sue.

Property interests are created by state law. Before a person can claim to be deprived of

property, he or she must show, based on state law, some legitimate claim of entitlement to the

particular status (such as continued employment, where the issue often arises) or property at

issue. Board of Regents v. Roth, 408 U.S. 564 (1972). The Due Process Clause wili not protect

a person's mere expectation or interest in a parlicular property:

Property in the constitutional sense is what is securely and durably

yours under state (or...Federai) lal, as distinct from what you hold
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subject to so many conditions as to make your interest meager,

transitory, or uncertain.

Simpkins v. sandwich communit)¡ Hospital , 854 F .2d 2I5, 21,8 (7'h Cir. 1988). No individual

Board member has a property interest in the Foundation's property. The Foundation's art

belongs to the Foundation, an Illinois not-for-profit corporation, not to Mrs. Terra or Mr' Tucker;

the Foundation's contracts are the Foundation's. Likewise, its First Amendment rights cannot be

asserted by individual Board members. Because a clear majority of the Board has voted and the

majority will was ratified in a Court-approved settlement, the dissenting members have no

standing to assert rights of the Foundation as their own in this situation. If the majority of the

Board believed there was some inducement to breach a fiduciary duty or some violation of the

Foundation's rights, it rvould have the power to redress its own rights. Count VItr fails at the

threshold level of standing. (To the extent the state law claim seeks relief purely intended to

benefit the individual plaintiffs, it too fails for lack of standing).

NO PERSONAL INVOLVEMENT IS ALLEGED BY ATTORNEY
GENERAL RYAN. (73s ILCS sl2-615)

Attomey Generai Ryan is sued individually under section 1983 for money damages, yet

there are no specific ailegations against him in the amended complaint. Liability in a section

19g3 case cannot be based on a theory of respondeat superior or vicarious liability. Gossme)¡er r'.

McDonald, 128 F.3d  gt,4g5 (7'h Cir. 1997);Wolf-Lillie v. sonquist,699F.2d864,869 (7'h Cir.

19g3). The State's interests in the Buntrock I litigation were represented by Floyd Perkins and

the Charitable Trusts Division of the Attorney General's Office. In the complete absence of an1'

B
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allegations that the Attorney General himself committed any constitutional violation, he should

be dismissed from the case with prejudice

ABSOLUTE PROSECUTORIAL IMMUNITY BARS THE CLAIMS
AGATNST THE ATTORNEY GENERAL DEFENDANTS. (735 tr-CS 5/2-

61e)

Criminal prosecutors are absolutely immune from damages liability under 42 U.S.C.

$ 1 983 for actions taken in prosecuting a criminal case. Imbler v. Pachtman, 424 U.5. 409

(I976). The holding of lmbler has been extended to governmental attorneys litigating

administrative or civil cases. Butz v. Economou, 438 U.S. 478 (I978). ln Butz, attorneys

representing the federal government in an administrative hearing were held to have absolute

immunity for their activity in prosecuting the administrative case. Id. at 515. Butz has been cited

repeatedly as authority in the lower courts for the principle of absolute immunity for

goverrrmental lawyers in administrative and civil cases. See, e.g., Sloan v. HUD,231 F.3d 10

(D.C. Cir. 2000) (prosecution of adrninistrative sanctions); Scott v.Hurn , 216 F .3d 897 ( 1Oth Cir.

2000) (presenting civil commitment proceeding); Pfeiffer v. Hartford Fire lns. Co. , g2g F.2d

1484 (10'h Cir. lggl) (Colorado Attorney Generai lawyers absolutelyirnrnu.r. for medical

misconduct prosecution); Fry v. Melaraqno ,939 F.2d 832 (9'h Cir. 1991) (IRS attomeys).

Closer to home, the Illinois Appellate Court has explicitiy adopted the Butz holding in a

case factually similar to this one. [n le v. Patrick.I 111 ill.App.3d129

(1" Dist. 1982), the Illinois Attorney General's Off,ice f,iled suit in 1976 for violations of

charitable solicitation laws. A counterclaim was filed alleging federai civil rights vioiations

against the Attorney General and th¡ee Assistant Attorneys General. The Court found that the

C
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Attorney General and staff attomeys were absolutely immune from the federal civil rights claims,

citing Butz v..Economou. Id. at 111 [l.App '3d732.

The Attorney General defendants are absolutely immune under these cases. The activities

that form the basis of plaintiffs' allegations - - filing pleadings, participating in settlement

discussions, serving an administrative subpoena - - all relate to the litigation process and are

absolutely protected from civil liability. If they were not protected, it would have a major

deterrent effect on the ability of govemmental lawyers to do their jobs, in exactly the same way

judges would be deterred if they faced civil tiability for every difficult ruling they made.

D. QUALIFIED IMMUNITY PROTECTS ATTORNEY GENERAL RYAN

AND ASSISTANT ATTORNEY GENERAL PERKINS. (735 ILCS 512-6T9)

Even if they were not protected by absolute immunity, the state defendants would be

protected by the federal-law doctrine of qualified immunity. The doctrine of qualified immunity

shields goverrrment officials performing discretionary functions from liability for civil damages.

The doctrine is designed to accommodate competing values. An action for damages may provide

citizens with their only means of vindication when an official violates their constitutional rights.

Courts, however, must also protect against the danger that the fear of being sued will hamper

officiais in the proper discharge of their duties. Qualifîed immunity allows courts to quickly

terminate insubstantial lawsuits, without denying worthy claimants their day in court. Harlow v.

Fitzgerald, 457 U.S. 800, 8 14,73 L.Ed.2d 396, 102 5.Ct.2727 (1952). Officials cannot receive

qualified immunity, however, if their conduct violated clearly established constitutional rights of

which a reasonable person wouid have known. Id' at 818.

18
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The Court must apply a two-step approach in determining whether the defense of

qualified immunity applies. The threshold issue is whether there is any constitutional right

asserted at all. As discussed earlier, no viable Federal claims are stated, and the case ends on that

basis. If there is a claim stated, the Court must then consider whether the right was clearly

estabiished at the time the alleged violation occurred. Sieeerl v. Gilley, 500 U'S. 226,232

(1991); Delanev v. DeTella,256F.3d679 (7'h Cir. 2001).

plaintiffs have the burden of demonstrating that the defendants violated a constitutional

right that was clearly established. Davis v. Scherer, 468 U.S, 783,197,82L'Ed.zd I39,1,04

s.ct. 3012 (1gga); Abel v. Miller , 824 F.2d 1522, 1534 (7'h Ctu. 1987). The Supreme Court has

provided courts with guidance in determining whether the law was clearly established at the time

of an alleged constitutional violation. It is not enough to allege at a high levei of generality that a

defendant violated a plaintiff s right to due process or freedom of speech:

The contours of the right must be sufficiently clear that a

reasonable official would understand that what he is doing violates

that right. This is not to say that an official action is protected by

qualihed immunity unless the very action in question has

previousiy been held unlawful, but it is to say that in the light of
preexisting law the unlawfulness must be apparent.

Anderson v. Creighton, 483 U.S.6 35, lO7 S.Ct. 3034, 3039, 97 L.Ed.zd 523 (1987).

The Seventh Circuit has made the same point: The right must be sufficiently

particularized to put potential defendants on notice that their conduct probably is unlawful.

,,lO]ur conclusion is that the test for immunity should be whether the law was clear in relation to

the specific facts confronting the public official when he acted." Coiaizzi v. Walker, 812 F -2d

304,, 308 (7,h Cir. 1987) (quoring Azeez v. Fairman ,795 F.2d, 1296, l30I (7'h Cir. 1986)).

T9
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ln Count Vtr of their complaint, Plaintiffs have failed to demonstrate how any conduct on

the part of the Attorney General deprived the Foundation of property without due process of law

(Comp. î 95); deprived the foundation of their right of freedom of speech (Comp.lf 96); or

impaired the Foundation's contractual obligations (Comp. n97). Notwithstanding the fact that

the Plaintiffs have stated conclusory ailegations in violation of illinois pleading standards (735

ÍLCS 512-6i5), Small v. Sussman, 306lll.App.3d 639, 642 (1" Dist. 1999), there is no clearly

established law that demonstrates that any of the conduct alleged in the complaint constitutes a

violation of the civil rights of the Foundation.

At no time could it be said that any conduct by Floyd Perkins in the Buntrock i litigation

was any'thing approaching the standard of "apparent" unlawfulness in violation of cleariy-

established constitutional rights, i.e. that anything transpiring in Buntrock I was a violation of the

Commerce Clause, Contract Clause, First Amendment, or Due Process Clause. If anything, the

"clearly-established" legal principle was the line of cases giving him absolute prosecutorial

immunity for litigation activities.

The doctrine of qualified immunity, in addition to absolute immunity, bars ail damage

claims against Attorney General Ryan and Floyd Perkins. Plaintiffs' constitutional claims are not

even colorable and fall far short of the standard needed to survive a motion to dismiss.

CONCLUSION

Plaintiffs' claims against the Attorney General and Floyd Perkins are similar to those

raised in federal court against Mr. Perkins which Judge Bucklo summarily dismissed for iack of

standing and on abstention grounds. Judge Bucklo noted, in dismissing the suit, that the

20

16di-004520



Assistant Attorney General had "undoubtedl)¡ legitimate authorit)¡ to name Dr. Stebbins in a

complai¡t and to investigate Dr. Marshall's school...." 151 F. Supp.2d at937. (Emphasis

added). This "undoubtedly legitimate authority" of an Assistant Attorney General is protected by

absolute immunity, under both Illinois law (as applied to the state law claims of Count VI) and

federal law (as appiied to the federal law claims of Count Vtr). Again, defendants adopt the res

judicata and collateral estoppel arguments raised by the co-defendant, Terra Foundation.

The defendants, Attorney General Ryan and Assistant Attorney General Floyd Perkins,

request that their motion to dismiss be granted, and that the plaintiffs' complaint against them be

dismissed in its entirety and with prejudice.

Respectfully submitted,

JAMES E. RYAN
Attomey General of Illinois

(t, /)
! lLu't*tu't Lj

THOMAS A. IOPPOLO
JEFFREY GRAY
Assistant Attorneys General

General Law Bureau
100 West Randolph Street, 13'h floor

Chicago, Illinois 6060 1

3tzl814-7r98
3121814-6213
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT . CHANCERY DIVISION

PAUL HAYES TUCKER, et al.,

Plaintiffs, No.01 L009II2
(transferred to Chancery)

v
Judge Julia M. Nowicki

DEAN BLJNTROCK, et al.,

Defendants

NOTICE OF'FILING

TO: See attached Service List

PLEASE TAKE NOTICE that on the 4th day of January,2002, the attached MOTION

TO DISMISS And STATE DEFENDANTS, MEMORANDIIM OF LAV/ IN SUPPORT OF

MOTION TO DISMISS were filed with the Clerk of the Circuit Court of Cook County, County

Department, Chancery Division, at the Richard J. Daley Center, Room 500, Chicago, Illinois

60602, a copy of which is attached hereto.

oL.l o

)
)
)
)
)
)
)

)
)

n'*
JAMES E. RYAN, #99OOO

Attorney General of illinois
THOMAS A. IOPPOLO
JEFFREY GRAY
Assistant Attomeys General

General Law Bureau
100 W. Randolph St., i3'h floor
Chicago, Illinois 60601

3r2l814-7r98
3r21814-6213

CERTIFICA OF'SERVICE

The undersigned certifies that a copy of the foregoing was served upon the named

individuals, indicated on the attached Service List, at their addresses, by mail, postage pre-paid,

by depositing same in the U.S. rnail located at 100 West Randolph Street, Chicago, iL 60601, on

/í .-,' 
i f,-r^ .^^ L)

the 4'h day of January,2002

Assistant Attorney

7

16di-004522



SERVICE LIST

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin; LLC
77 West Wacker Drive - Suite 4800

Chicago, Illinois 60601

David A. Novoselsky
Novoselsky Law Offices
i20 North LaSalle Street - Suite 1400

Chicago, Illinois 60602

Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Bank One Plaza
i0 South Dearborn Street

Chicago, Illinois 60603

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans

1615 M Street, N.W., Suite 400
Washington, D.C. 2Aæ6

Thomas R. Mulroy, Jr.

Mulroy, Scandaglia, Marrinson, Ryan
55 East Monroe Street, 39'h flr.
Chicago, Illinois 60603

'William R. Quinlan
James R. Canoll
Quinlan & Crisham, Ltd.
30 North LaSalle Street, 29'h floor
Chicago, Illinois 60602

William Schuman
Debra Tucker
McDermott, Will & Emery
227 WestMonroe Street, 55th floor
Chicago, Illinois 60606

Scott J. Szala
Winston & Strawn
35 West Wacker Drive
Chicago, Illinois 60603

Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street, Suite 3600

Chicago, Illinois 60606

Leonard Garment
Lawrence Levinson
Verner, Liipfert, B ernhard,

McPherson & Hand
901 15th Street, N.W., Suite 700

Washington, D.C. 20005
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT - CHANCERY DIVISION

PAUL HAYES TUCKER, et al.,

Plaintiffs, No. 01 L 009112
(transferred to Chancery)

V Judge Julia M. Nowicki

DEAN BLTNTROCK, et a1.,

Defendants.

MOTION TO DISMISS

The defendants, Attorney General James E. Ryan and Assistant Attomey General Floyd

Perkins, move the Court, pursuant to Section 2-6L9.1 of the Code of Civil Procedure, to dismiss

the amended complaint against them with prejudice.

In support of this motion, defendants state as follows

1. The case is barred by the doctrines of res judicata and collateral estoppel. (Section 2-

61e).

2. The complaint, as to all Counts and particulariy with respect to Counts VI and VII

which are directed at these defendants specifically, fails to state a cause of action against these

defendants. (Section 2-615)

3. Count VI is baned by the doctrine of public ofhcial immunity. (Section 2- 619)

4. Count VI is barred by the doctrine of sovereign immunity. (Section 2-619)

5. Count VII is barred because plaintiffs iack standing to sue for violation of their rights

)
)
)
)
)
)
)

)
)
)

under 42 U.S.C. $1983. (Section 2-619)
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6. Count Vtr is barred as to Attorney General Ryan because there are no allegations of

his personal involvement sufficient to state a cause of action against him. (Section 2-615).

7. Count Vtr is barred by the doctrine of absolute prosecutorial immunity. (Section 2-

61e).

8. Count Vtr is barred by the doctrine of qualif,red immunity. (Section 2-619).

A memorandum of law is submitted in support of this motion.

WHEREFORE, defendants request that the complaint against Attomey General Ryan and

Assistant Attorney General Floyd Perkins be dismissed with prejudice

Resp ectfully submitted,

JAMES E. RYAN
Attomey General of lllinois

(,-*^,n o
THOMAS A. IOPPOLO
JEFFREY GRAY
Assistant Attorneys General
General Law Bureau
100 West Randolph Street, l3'h floor
Chicago, Illinois 6060 1

3r2/814-7r98
3r21814-62t3
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rN THE CIRCTTTT couRT oF cooK couNTY' ILLTNOIS
COUNTY DEPARTMENT, CHA¡ICERY DIVISION

PAUL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, et a1.,

Plaintiffs,
v No. 01 L009lI2

Judge Julia M. NowickiDEAN BLINTROCK, a Director of the Terra Foundation

for the Arts, et al.,

Defendants

Transferred from Law
Division

THE TERRA FOI]NDATION'S
MOTION TO DISMISS, OÃ TN THE ALTERNATIW TO STAY,

IV OF'

Now comes defendant Terra Foundation For the Arts ("the Foundation"),

by its attomeys and pursuant to 735 IJ;CS 512-619.1, and hereby moves to dismiss Counts

I, il,IV of plaintiffs' Amended Complaint. ln fi¡rther support thereof, the Foundation

states as follows:

l. Plaintiffs' Amended Complaint contains seven counts, three of

which are directed toward the Foundation. Each of the Counts directed toward the

Foundation ask this Court to review and to vacate the Consent Judgment and Order

entered by Judge Kinnaird in Buntrock, et aL v. Terra et aL, No. 00 cH 13859

(rrBuntrock f" or ffthe first lawsuit"). In that proceeding, plaintifß raised several

objections to the Consent Judgment and Order and the underlying settlement. After the

submission of voluminous briefs and a five-hour hearing, Judge Kinnaird rejected each of

plaintiffs, objections and entered the Consent Judgment and Order, ending Buntrock I.

)
)
)
)
)
)
)
)
)
)
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On August 22, 200¡ plaintiffs' appealed Judge Kinnaird's ruling and that appeal is

presently pending in the First Dishict Appellate Court'

2. The three counts directed toward the Foundation in this proceeding

are as follows: Fírst, in Count I, the plaintiffs seek declaratory relief setting aside the

Consent Judgment and Order entered by Judge Kir¡raird on the ground that the settlement

upon which that order is based was "the product of conflicts of interest, breaches of

fiduciary duties and unlawful interference by the Attorney General" and was

,,antithetical" to the Foundation's purposes. (Am. Cmplt. at 31.) Second,in Count II, the

dissenting directors incredibly ask the Court to nulliS the election of the ñve new

directors on the ground that they "have not been properly elected" under the Foundation's

bylaws and the terms of same Consent Judgment and Order plaintifß ask the Court to

vacate in Count I. Third, in Count fV, the dissenting directors (presumably) seek to set

aside the Consent Judgment and Order on the ground that the underlying settlement

constituted anultra vires act.

3. The Foundation moves to dismiss Counts I, II, IV on three

independent grounds:

(a) Fírst, because Counts I, II, and IV ask this Court to review and to

vacate the Consent Judgment and Order based on the same objections rejected by Judge

Kinnaird in Buntrock l, those counts are barred by dochine s of res judicata andcollateral

estoppel and should be dismissed pursuant to 735ILCS 512-619($$). This argument is

set forth on pages l0 through 18 of the Foundation's supporting memorandum, which is

attached hereto and incorporated herein.

2
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(b) Second, because Counts I, II, and fV involve the "same parties"

and "same cause'l as the pending appeal of Buntrockd those counts should be dismissed

pursuant to 735ILC 512-619(a)(3). In the ølternative, although the immediate dismissal

of this action on res judicatalcollateral estoppel and other grounds would best serve the

interest by justice by definitively terminating this improper collateral attack on Judge

Kinnaird's Consent Judgment and Order, this Court may stay this litigation under Section

Z-619(a)(3) pending resolution of the dissenting directors' appeal of Buntrockl. This

argument is set forth on pages l8 and 19 of the Foundation's supporting memorandum,

which is attached hereto and incorporated herein.

(c) Third, because Counts I, II, and IV fail to allege facts sufficient to

state a cause of action upon which relief can be granted, those counts should be dismissed

pursuant to 735ILCS 512-615. This argument is set forth on pages 19 through 25 of the

Foundation's supporting memorandum, which is attached hereto and incorporated herein.

WHEREFORE, for the foregoing reasons and those stated in its

supporting memorandum, defendant Terra Foundation for the Arts respectfully moves

this Court to dismiss Counts I, II, and IV of plaintiffs' Amended Complaint wirå

prejudicepursuant to Section 2-619.l. In the alternative, this Court should stay this

litigation under Section 2-6lg(a)(3) pending resolution of the dissenting directors' appeal

of Buntrock I.

3
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Respectfu lly submitted,

TERRA

R. Mulroy, Jr., No. 1

Alan W. Nicgorski, No.6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
312-580-2020

FOR TIIE ARTS

ON,

4
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IN TIIE CIRCUTT COtiRT OF COOK COUNTY, TLLTNOIS
COUNTY DEPARTMENT, CHANCERY DIYISION

PAUL HAYES TUCKER, a Director of the Terra )
Foundation for the Arts, et al., )

)
Plaintiffs, )

v.)
)

DEAN BUNTROCK, a Director of the Tena Foundation )
for the Artq et al., )

)
Defendants. )

No. 01 L009lt2

Judge Julia M. Nowicki

Transfened from Law
Division

NOTICE MOTION

TO: Attached Service List

On Wednesday, February 13,2002 at2:00 p.m., or as soon thereafter as

counsel may be heard, we shall appear before the Honorable Judge Julia M. Nowicki or

any Judge rittittg in her stead, and then and there present The Terra Foundation's

mãtion io Dismiss, or fn the Alternative to Stay, Counts I, II and IV of Plaintiffs'
Amended Complaint, a copy of which (along with a supporting memorandum and

exhibits thereto) is hereby served upon you.

One of the AttorneYs for: TIIE TERRA
FOUNDATION FOR TIIE ARTS

lt-
Mulroy, Marrinson, Ryan (#3 8050)

CERTIF'ICATE OF SERVICE

Under penalties as provided by law pursuant to Section 1-109 of the Code

of Civil procedure, I, Alan W. Nicgorski, certiffthat I caused to be served this notice and

motion, together with a supporting memorandum and exhibits, by delivering a copy via

*rrr"ogri* via federal eipress to each of the counsel of record in the above captioned

matter (iee attached service list) by 5 p.m. on Friday, January 4,2001.

J,'.

\
¿

W. Nicgorski
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Paul Høyes Tucker, et aL v- Deøn Buntrock, et aL

Case No.01 L 009112

SER\rICE LIST

William P. Schuman
Debra J. Tucker
McDermott, Will & Emery

227 WestMonroe Street

Chicago, tr- 60606-5097

RobertP. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601

Leonard Garment
Lawrence Levinson
Verner, LiiPfert, Bernhard
McPherson & Hand
901 l5ü'StreetN.W., Suite 700

Washington, D'C. 20005

Floyd D. Perkins
Thomas Ioppolo
Jeffiey Gray
Therese Harris
Assistant Attomey General & Bureau

Chief of Chariøble Trusts
100 West RandolPh Stree! l3ù Floor
Chicago,IL 60601

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N'V/., Suite 400

Washington, D.C. 20036

William Quinlan
James R Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Crisham, Ltd.
30 North LaSalle Street, Suite 2900

Chicago,IL 60602

DavidA. Novoselsþ
Novoselsþ Law Offices
120 North LaSalle Street

suite 1400
Chicago, f- 60602

William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & V/ood
10 South Dearborn Street

Chicago,Il 60603

Eric D. Brandfonbrener
Grippo & Elden
221WestMonroe Street

suite 3600
Chicago,Il 60606

Scott J. Szala
rü/inston & Strawn
35 V[est Wacker Drive
Chicago,IL 60601
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INTHECIRCUITCOI']RToFCooKcoUNTY'ILLINOIS
coIlNTY DEPARTMENT, CHANCERY DTVISTON

PAUL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, and JUDITH TERRA, a Director

of the Tera Foundation for the Arts, and ALAN K'

SIMPSON, a Director of the Terra Foundation for the Arts,

Plaintiffs,

v

DEAN BLINTROCK, a Director of the Terra Foundation

for the Arts, RONALD GIDWITZ, aDftector of the Terra

Foundation for the Arts, MARGARET DALEY, a Director

of the Terra Foundation for the Arts, ARTHUR

HARTMAN, a Director of the Terra Foundation for the

Arts, STEPHANIE PACE MARSHALL, a Director of the

Tena Foundation for the Arts, THEODORE STEBBINS, a

Director of the Terra Foundation for the Arts, JAMES R.

DONNELLEY, il individual, MARSHALL FIELD V, il
individual, KATHLEEN A. FOSTER, an individual,

ROBERT S. HAMADA, ffi individual, FREDERICK A'

KREHBIEL, an individual, TIIE TERRA FOUNDATION

FoR TIIE ARTS, an Illinois Not-For.Profit Corporation,

JAMES E. RYAN, Attorney General of Illinois, ffid
FLOYD D. PERKINS, Assistant lllinois Attorney General,

WINSTON &' STRAWN, an Illinois Partrrership, ffid
SIDLEY & AUSTIN, an Illinois Parbrership,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 01 L009lt2

Judge JuliaM. Nowicki

Transfened from Law
Division

Defendants.

TIIE TERRA FOUNDATION'S MEMORA¡IDT]M

IN SUPPORT oFTTsMOTIONTODISMISS,OR-TNTHEALTERNATIVE
A F'
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This lawsuit is the latest chapter in a much-publicized dispute about the

future of the Terra Foundation for the A¡s ("the Foundation') and the Terra Museum of

American An ("the Museum"). ln June 2001, the Foundation's Board of Directors

approved, by a vote of 6 to 2, a settlement to end a lawsuit filed by certain directors that

was pending in this Court before Judge Kinnaird. When the Foundation moved for the

entry of a Consent Judgment and Order before Judge Kinnaird, the directors who opposed

the settlement ("the dissenting directors") objected and asserted that Judge Kinnaird

should reject the Consent Judgment and Order on the grounds that it was the product of

director conflicts of interest, unlawful interference and coercion by the Attorney General,

and inconsistent with the Foundation's purpose (i.e., ultra vires). After reviewing the

dissenting directors' voluminous submissions and entertaining their arguments at a five-

hour hearing, Judge Kinnaird rejected their objections and entered the Consent Judgment

and Order on July 26,2001. The dissenting directors appealed Judge Kinnaird's decision

on August 22,2001but have taken no action to advance their appeal.

Notwithstanding Judge Kinnaird's rejection of their claims and their

pending appeal, the dissenting directors - in Counts I, II and IV of their Amended

Complaint -- now ask this Court to sit as a lateral Court of Appeals and to review and

vacate the Consent Judgment and Order based on the very same objections considered

and rejected by Judge Kinnaird. As explained in detail below, this Court should dismiss

Counts I, II and IV of plaintiffs' Amended Complaint on three independent grounds: (l)

the claims asserted therein are bared by well established principles of res judicata and

collateral esroppel, 735 ILCS 512-619(a)(4) (see infra at 10-17); (2) there is another

action - plaintiffs' appeal of Judge Kinnaird's decision - pending between "the same

1
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parties for the same cause," 735ILCS 5/2-619(a)(3) (see infra at 18-19);r and (3) those

counts fail to plead sufficient facts to vacate the settlement agreement on any of the

grounds asserted by plaintiffs, 735 ILCS 5/2-615 (see ínfra at 19-25).2

BACKGROT]NI)

The Terra Foundation for the Arts ("the Foundation") is an Illinois not-

for-profit corporation established by Daniel J. Terra in 1978. (Amended Complaint

("4m. Cmplt.") n 27.) tn 1980, the Foundation, urith Mr. Terra as President and

Chairman of the Board, established the Terra Museum of American Art ("the Museum')

in Evanston, Illinois. (Id. n 28.) ln 1987, the Foundation moved the museum to its

present downtown Chicago location at 664 North Michigan Avenue. (Id.) In 1992, the

Foundation established a second museum: the Musee d'Art Americain in Giverny,

France, the rural home of Claude Monet. (Id.) Today,the Foundation oversees the $175

million Terra Collection of American Art and $250 million in other assets. (1d.nn7,28.)

After Mr. Terra's death tn 1996, the Foundation - and its Board of

Directors - became embroiled in a dispute over whether the future of the Foundation w¿ts

best served by maintaining its main museum in Chicago or by relocating the Terra

Collection to a dif;[erent city. (Am. Cmplt. llf 35-40.) This dispute culminated in the

filing of the first lawsuit.

I In the alternative, this Court may exercise its discretion to stay this lawsuit pursuant to Section 2-

619(aX3) pending resolution of the dissenting directors' appeal of Judge Kinnaird's order.

2 The Foundation's Motion To Dismiss addresses only Counts I, II and fV because the other Counts are not

directed at the Foundation but rather a¡e directed at the defendant law firms (Count ltr), the individual
directors who voted in favor of the proposed settlement (Count Ð, and the Attorney General (Count Vtr).

2
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I. The First Lawsuit: Bøzfr¿c*,f

On September 22,2000, Directors Dean Buntrock and Ronald Giduritz

(collectively ..the Buntrock / plaintifß") sued the Foundation, Directors Judith Terra,

paul Hayes Tucker, and Alan K. Simpson, and Naftali Michaeli in the Circuit Court of

Cook County, Chancery Division: Buntrock, et al. v. Terra, et al., No. 00 CH 13859

(hereinafter "Buntrock I' or "the first lawsuit") (Exh. A). Ttre Buntrock / plaintiffs

sought, inter alia,a court order prohibiting the Foundation from moving the Museum out

of Chicago. The Illinois Attorney General intervened in Buntrock.I on Septemb et 25,

2000, aligning with the Buntrockl plaintifß in their effort to keep the Foundation and

Musuem in Chicago . Buntrocklwas assigned to Judge Kinnaird.

il. The Buntrock IWediation

After a contentious start to the litigation marked by extensive motion

practice, the parties agreed to submit to mediation. Ql5/01Order, Exh. B hereto.) The

Court, with the support of Directors Terra, Tucker, and Simpson, selected David C.

Hilliard to mediate Buntrockl. On June 19, 2001, after five months of intense mediation,

a settlement proposal was agreed to by six Directors of the Foundation's Boatd, including

the Buntrock I plaintiffs, and the Attomey General. ("Agreement to Entry of Consent

Judgment,,' attachment to 6ll9l01Hilliard Ltr. To Board, Exh. C.) Among other things,

the settlement agreement provided that the Museum would remain in Chicago for fifty

years and that the Foundation would add five new directors to its Board. (Id.) A special

meeting of the Foundation's Board of Directors \¡/as scheduled for June 29,20Ol to vote

on the proPosed settlement.

3
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ilI. The Second Lawsuit: Terra. Tucker and $impson Sue in Federal Court

In an attempt to stop the Board vote on the proposed Settlement, Directors

Terra, Tucker and Simpson ("the dissenting directors") filed suit in federal court against

Assistant Attomey General Floyd Perkins alleging that Perkins had intimidated Directors

Stephanie pace Marshall and Theodore Stebbins into supporting the proposed settlement:

Terra Foundatioiz y. perkins, No. 0l C 4976 (N.D. Ill. 2001). (The Complaint in the

Second Lawsuit is Exh. D hereto.) Among other reliel the dissenting directors sought a

temporary restraining order enjoining Directors Marshall and Stebbins from participating

in the June 29th vote on the proposed settlement. (Exh. E, f 3') The federal court

dismissed the second lawsuit, exercising its discretion to abstain in favor of the pending

state court proceedings under the Younger doctrine. See generally Terra Foundatíon v.

perkins,l5l F. Supp. 2d g3l (N.D. Ill. 2001) (Exh. F). However, the federal court also

dismissed the second lawsuit on the additional ground that Perkins' alleged actions

(naming Stebbins in a prospective lawsuit and investigating Dr. Ma¡shall's school) were

within his ,.legitimate authority" and that Stebbins' and Marshall's decision to support the

settlement was lawful. See 151 F. Supp. 2d at937 '

IV. Judse Kinnaird Reiects The Dissentins Directors Motion For TRO

Having failed in federal court, the dissenting directors sought to stop the

June 29th vote on the proposed settlement by filing a motion for a temporary restraining

order in Buntrock I. The dissenting directors argued that the scheduled vote should be

stopped on the grounds that Perkins had coerced Stebbins and Marshall into supporting

the proposed Settlement and that the settlement would result in the Foundation taking

ulra vires actions in violation of the Illinois Not For Profit Corporation Act, 805 ILCS
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105/103.15(a). (Exh. G, Dissenting Directors' Mot. for TRO.) Judge Kinnaird denied

the dissenting directors' request for a TRO' (Exh' H')

v. The J 29th Meetin The Board Directors the Settlement

On June 29,2001, the Foundation held a properly noticed and convened

Board meeting at which eight directors - a number sufficient to constitute a quonrm -

were present. (Exh. I, 612910l Board Meeting Minutes.) After attendance was take,lr,

Stebbins moved for adoption of the resolutions approving of, among other things, the

settlement agreement, and the addition of five new directors - namely, James R.

Donnelley,,Marshall Field V, Kathleen A. Foster, Robert S. Hamad4 and Frederick A

Krehbiel. (Exh. J, Resolutions.) After each of the directors, including Ms. Terra, had an

opportunity to argue the merits of the settlement and prior to the vote, Foundation

Counsel Mark Heatwole ("Heatwole") asked Directors Stebbins and Marshall to address

the allegations made by the dissenting directors that Assistant Attorney General Perkins

coerced them into supporting the settlement:

I think it's important for each one of you to . . . indicate before you take

this vote, that you are voting freely, and you are voting with your fiduciary

obligations to this board and this institution and without . . . that pressure.

. . .1 think the board ought to be on record and everybody ought to be

clear that this vote is being taken without that pressure, without that, um,

impediment.

(Exh.K Tr. of 617910l BoardMeeting at 11.)

Marshall responded to Heatwole first, firmly asserting that she had arrived

at her decision to support the settlement of her own free will:

I have always walked . . . my own path, and I have always spoken

with my own voice . . to represent the integrity of my own

convictions. . . . I have done it throughout this arduous process,

and I do so no\¡r, with full knowledge of my fiduciary
responsibilities. It is true, that the attorney general's ofñce has

5
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asked the Illinois mathematics and science academy to respond to a
fact-finding investigation. This has not played a part in my
decision making with respect to my ñduciary responsibilities, as a

board member of this Foundation. I believe now, as I have said

before, that this motion [to adopt the resolutions settling the case]

and settlement to be in the best long-term and sustainable interest

of this remarkable Foundation.

(Id. at27.)

Likewise, Stebbins affirmed that he too was voting his free will:

I abhor the personalized suit brought by the plaintiffs [Buntrock
and Gidwitz]. . .. I feel very, very sympathetic for Judith Terra. I
lament the behavior of Senator Simpson. I'm very saddened by the

behavior of Paul Tucker. I abhor the threatening tactics of the

attomey general, but I am voting my own conscience, and for what
I believe is the best interests of the Foundation for its future as an

inde,pendent, viable force in Chicago, and in France. For the

promulgation of American art.

(Id. at27.)

After these statements, the Foundation approved the resolutions, which

included the settlement and the election of five new directors, by a vote of 6 to 2. (Id. at

2e.)

VI. The Dissentins D¡rectors Seek Leave To File Written Obiections

On July 2,2}Ol,the dissenting directors filed a motion seeking a "fairness

hearing" to demonstrate that the "proposed settlement is substantively and procedurally

unsound." (Exh. L, Motion atZ.) lnresponse to the dissenting directors' motion, Judge

Kinnaird indicated that the Court would "seriously consider" any objections to the

proposed settlement prior to entering the proposed Consent Judgment and Order. (Exh.

M, Tr. of 7/2101Hearing at32,102.) Accordingly, the Court ordered the Foundation to

file by July 6, 2001 amotion for entry of the Consent Judgment and Order based on the

settlement approved by the Board. Qd. at 103.) The Court fruther allowed the dissenting

6
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directors to file written objections to the settlement and set a hearing on the matter for

July 24,2001. (Id. at 104.)

vII. The D issentine Directors Obiect To the Proposed Settlement.

After the Foundation filed its Motion for Entry of Consent Judgment and

Order (Exh. N), the dissenting directors filed a twenty-eight page brief layrng out in detail

their objections to the proposed settlement. (Exh. O, Objections.) In their briet the

dissenting directors urged Judge Kinnaird to set aside the settlement on at least three

grounds: (1) Directors Marshall and Stebbins should have not have been allowed to

participate in the vote because they had a conflict of interest due to the Attomey

General's supposedly "threatening" actions towards them; (2) the Attorney General

unlawfully coerced Directors Marshall and Stebbins into voting in favor of the

settlement; and (3) the settlement required the supporting Directors to "abdicate their

fiduciary duties" by endorsing a mission for the Foundation that was "antithetical" to the

Foundation's purposes ot "ultra vires." (Id. at 13-23.) The dissenting directors'asserted

that the "evidence" presented in support of their objections was "more than enough to

require the Court to reject [the settlement]." (Id. at3.)

The Foundation, Directors Buntrock and Gidwitz (the Buntrock l plaintifß), and

the Attomey General separately filed responses to these objections. The dissenting

directors then filed a reply brief in support of their objections. (Exh. P.) In total, over

several hundred pages in briefing documents (including legal memorand4 exhibits, and

case law), and a tape recording of the June 29, 2OOl Board meeting were submitted to

Judge Kinnaird in advance of the July 24th hearing.3

3 In addition, on July 20,2001, the dissenting directo¡s sought leave to file counterclaims against Attorney

General James Ryan, Assistant Attorney General Floyd Perkins, the Foundation, and each of the Directors

7

16di-004540



vrII. July 24th Hearing: Judge Kinnaird Rejects the Dissenting Directors'The
obiections and ters the Jud and Order.

On July 24,2001,Judge Kinnaird held a five-hour hearing to consider the

dissenting directors' objections to the proposed settlement. (See Tr. of 7/24101 Hearing

Volumes I and II, Exhs. S & T hereto.) Judge Kinnaird considered each of the dissenting

directors, objections, noting that she had read all of the papers submitted by the objectors

including their briefs, exhibits, and cases. (Exh. T at lz3.) Judge Kinnaird ultimately

rejected each of the dissenting directors' objections, holding that (l) neither Director

Marshall nor Stebbins suffered from a "conflict of interest" and both properly participated

in the vote on the proposal settlement (id. at lß4a);(2) the settlement was not the

product of coercion or other unlawful acts by the Attorney General (id. at 126'27, 130);

and (3) the settlement was not inconsistent with the Foundation's purpose (id. at 127'28.)

The Couf then entered the Consent Judgment and Order (Exh. U) and denied the

dissenting directors' motions to join additional defendants, to file counterclaims, and to

take additional discovery. Finally, Judge Kinnaird expressed her hope that with the entry

of the Consent Judgment and Order, "the business of art will be able to go ahead, as

opposed to the business of litigation." (Exh' T at 13l')

IX. The Dissentins Directors tr'ile This Lawsuit'

Judge Kinnaird's hopes were dashed a few days later when the dissenting

directors filed this lawsuit: Tucker et al. v. Buntrock et al. (01L 009112) (hereinafter

Buntrock II). Buntrock //, which was later amended to join additional defendants, is

substantially a restatement of the objections rejected by Judge Kinnaird. The Amended

who voted in favor of the proposed settlement at the June 29ù board meeting. The d!$enling directors'

nronosed counterclaims n'nuitock I are nearly identical to their Corrplaint in Buntrock tr. (See Proposed

'V"-åfi;d A*wers, Afftrmative Defenses, and Countercl¿ims, Exhs' Q a R')
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Complaint names as defendants: the six directors who supported the settlement

@untrock, Gidwitz, Marshall, Stebbins, Margaret Daley and Arthur Hartman); the five

new directors named in the settlement and elected at the June 29 meeting (Marshall Field

V, Kathleen A. Foster, Robert S. Hamada, Frederick Krehbiel, and James R. Donnelly);

the Foundation; Attomey General Ryan; Assistant Attorney General Perkins; and the two

law firms that represented the Foundation in Buntrock I (Winston & Strawn and Sidley &

Austin).

The Amended Complaint alleges seven counts, three of which appear to be

directed at the Foundation. First, in Count I, the dissenting directors seek declaratory

relief setting aside the Consent Judgment and Order entered by Judge Kinnaird on the

ground that the settlement upon which that order is based was "the product of conflicts of

interest, breaches of fiduciary duties and unlawful interference by the Attorney General"

and was "antithetical" to the Foundation's purposes. (Am. Cmplt. at 31.) Second, in

Count II, the dissenting directors incredibly ask the Court to nullify the election of the

five new directors on the ground that they "have not been properly elected" pursuant to

the terms of same Consent Judgment and Order plaintiffs ask the Court to vacate in

Count I. Third, in Count IV, the dissenting directors þresumably) seek to set aside the

Consent Judgment and Order on the ground that the underlying settlement constituted an

ultra vires act.

X. The Dissentins Directors File a Notice of Apneal in Bünrrocf l

On August 22,2001, Directors Tucker, Terra, and Simpson filed their

Notice of Appeal, asking the appellate court to "vacate the order of July 26,2001" (i.e.,

the Consent Judgment and Order) and'temand this cause for a new hearing, or . . . such

9
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other relief that that Court shall deem just and proper," (Notice of Appeal at 2, attached

as Ex. V.) Despite filing their Notice of Appeal five months ago, the dissenting directors

have done nothing to advance their appeal.

ARGUMENT

L Counts I, II and IV Should Be Dismissed As Barred By,tRes Judícøtø and
Collateral Estoppel (735 ILCS 5/2-619(aX4)).

The well-established dochines of res judicata and collateral estoppel bar

parties from relitigating claims and issues that were decided in an earlier lawsuit.

Specifically, res judicata bars a second lawsuit when (l) the parties in the first and

second case are the same; (2) the fust case resulted in a final judgment rendered by a

court of competent jurisdiction; and (3) the second lawsuit is based on the same claim,

demand or cause of action as the first lawsuit. See River Park v. City of Híghland, I84

lll. Zd 290, 302 (1998). Likewise, collateral estoppel bars the relitigation of issues

decided in a previous proceeding when (1) the party against whom estoppel is asserted

was a party to the first proceeding; (2) the first suit resulted in a final judgment; and (3)

the issue decided in the first lawsuit is identical to the issue presented in the second

lawsuit. See Taylor v. Peoples Gas Light & Coke Company,275 nl.App. 3d 655, 660

11't Dist. 1995).

Here, in Counts I, II, and IV of their Amended Complaint, the dissenting

directors ask this Court to set aside the Buntrock.I Consent Judgment and Order on the

same grounds that were presented to and rejected by Judge Kinnia¡d in that lawsuit.

Because the doctines of res judícata and collateral estoppel bar plaintiffs from
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relitigating those same claims and issues here, Counts I, II and IV should be dismissed

with prejudice. a

A. Buntrock f and this lawsuit Ínvolve the same parties.

The plaintiffs in this action - Tucker, Terra and Simpson - were parties in

Buntrock d as were defendants Buntrock, Gidwitz, Assistant Attorney General perkins

and the Foundation. Thus, for purposes of both res judicata and collateral estoppel, the

"same parties" requirement is met.

B. Buntrock l resulted in a final judgment lor res judìcata and collateral
estoppel purposes.

Buntrock.I ended when Judge Kinnaird entered the Consent Judgment and

Order that dismissed that action with prejudice. (Exh. U.) Under Illinois law, "a consent

decree operates to the same exten t for res judicatapurposes as a judgment entered after

contest and is conclusive with respect to the matters which were settled by the judgment

or decree." city of Matoon v. Mentzer, zSz lll. App. 3d 62g,635 (4th Dist. 1996).

Likewise, collateral estoppel applies to Judge Kinnaird's rejection of the dissenting

directors' objections to the sefflement agreement at the July 24ü hearing. See Dupage

Forktifi Service, Inc. v. Materíal Handling Services, Inc., l95Ill. 2d 71, g6 (2001)

("Collateral estoppel may apply to determinations made prior to the entry of a settlement

agreement disposing of the underlying litigation.'). Accordingly, the "final judgment"

element is also met.

a Essentiall¡ plaintiffs are asking this Court to review and vacate the Consent Judgment and Order ente¡ed
by Judge Kinnaird. Plaintiffs sirrply are not entitled to seek such so-called "declaratory relief in a
different lawsuit. Rather, plaintiffs may seek relief from the Consent Judgment and Order in trro ways: (l)
filing a 735 ILCS 5/2-1401 petition for relief from judgment tn Buntock I (which they have not done); oi '
(2) filing an appeal (which they have done). Because plaintiffs must seek relief undei Section 2-1401 in the
"same proceeding in which the order or judgment was entered" (i.e., Buntrockl) and because this Court
may not sit as a Court of Appeals in review of Judge Kinnaird's decision, plaintiffs are entitled to no relief
in this proceeding and their Corplaint should be dismissed.
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C. ptaintiffs assert the same objections to the settlement in this lawsuit

that were rejected by Judge Kinnaird in Buntrock I'

The final element required for the application of res judicata and collateral

estoppel is also met because plaintifß raise the "same claims" and "same issues" that

were raised and rejected in Buntrock I. To determine whether a subsequent lawsuit is

based on the ,.same claim" for res judicata purposes, Illinois courts apply the liberal

..hansactional" test. See River Park,184 lll. 2d at 31 1. Under that test, "separate claims

will be considered the same cause of action for purpose s of res judicata if they arise from

a single goup of operative facts, regardless of whether they assert different theories of

relief." Id. The .'same claim" therefore includes not only those contentions that were

offered and rejected in the ñrst proceeding, but includes any other contentions that might

have been raised in the first proceedrng. See La&oodv. Couri,236nl. App. 3d 641,645

13'd Dist. lg92). In contrast to the liberat transactional test, the "same issue" element of

the collateral estoppel doctrine is "narrowly tailored" and requires that the issue raised in

the second proceeding be "identical" to the issue determined in the first proceeding. See

Nowakv. st. Ríta school,lgT nL 2d381, ---,757 N.E.2d 471,478 (2001).

Here, Counts I and IV clearly satisff either the "same claim" or "same

issue,, test because those counts not only arise from the "same operative goup of facts"

as the dissenting directors failed objections in Buntrock.Ibut also involve the identical

issues litigated in that proceeding. Accordingly, those counts are ba¡red under either res

judícata or collateral estoppel principles. Likewise, Count II is also bared by res

judicatabecause the claims made therein either were raised or should have been raised in

the fust proceeding.
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1. Because Counts I and IV Are Based on the Same Claims and
fssues Raised and Rejected in Bantrock d They Are Barred
Under Res Jadícata and. Collateral Estoppel Principles

In Count I, the dissenting directorsl seek to set aside the Consent

Judgment and Order entered by Judge Kinnaird ín Buntrock 1 on three grounds: (l)

Directors Marshall's and Stebbins' votes in favor of the settlement were "the product of

conflicts of interest"; (2) the settlement was the product of the Attorney General's

"unlawful interference," including the coercion of Marshall and Stebbins; and (3) the

settlement is "incompatible with the Foundation's purpose." (Am. Cmplt. at 31.)

Similarl¡ in Count [V, the dissenting directors seek relief on the ground that the

settlement was ultra vires within the meaning of the General Not for Profit Corporation

Act of 1986, 805 ILCS 105/103.15(a), a contention which is essentially a restatement of

the third ground asserted in Count I. Qd. at 34.) Judge Kinnaird rejected each of these

contentions in Buntrock I.

a. In Buntrock f, Judge Kinnaird ruled that Directors
Marshall and Stebbins did not suffer from conflÍcts of
interest and legitimately participated in the June 29th

vote in favor of the proposed settlement.

In Buntrock I, plaintiffs vigorously urged Judge Kinnaird to reject the

proposed Consent Judgment and Order on the ground that Directors Marshall's and

Stebbins' votes in favor of the settlement were invalid because they had a conflict of

interest due to the Attorney General's supposedly "threatening" actions towards them.

(See, e.g., Exh. O at 2,14-18,22-24; Exh. P at 4-7; Exh. S at 36,78-122; Exh. T at 10-

63.) Judge Kinnaird, however, flatly rejected this objection, stating:

I am not finding that under the Illinois Not-for-Profit Act that . . . there
were interested Board members that should not have participated. . . .
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They could properly partícípøte ìn thís decísíon ønd thqt dìd properly
pørtícípate ìn thís decísíon.

(E*h.T at 133-34) (emphasis added).

Nonetheless, in Count I here, the dissenting directors ask this Court to

reverse Judge Kinnaird's decision and to set aside the Consent Judgment and Order on

the ground that Marshall and Stebbins suffered from "conflicts of interest" due to the

Attomey General's supposedly "threatening" tactics. (Am. Cmplt. flt 75-76,99(a).)

However, because this identical claim was raised and rejectedin Buntrock I, the doctrines

of res judicatø and collateral estoppel bar plaintiffs from relitigating their "conflict of

interest" claim in this case. Accordingly, to the extent Count I relies on the "conflict of

interest" allegations, it should be dismissed.

ln Buntrock I, Jadge Kinnaird ruled that the Attorney
General did not coerce Directors Marshall or Stebbins
into supporting the settlement or otherwise act
unlawfully.

b.

In Buntrock I, the dissenting directors also argued that the settlement

agreement should be set aside because the Assistant Attorney General Perkins had

¡nlawfully inserted himself into the settlement process by using his official powers to

coerce Directors Marshall and Stebbins into supporting the proposed settlement. (See,

e.g.,Exh. O atZ,10-14.) Again, Judge Kinnaird disagreed:

[Dr. Marshall] was in control. She was running that [June 29,2001]
meeting and she was controlling some very difficult situations and early
on in this meeting she said, without any hesitation, that if they made a
change she wasn't going to go [vote] for this thing [Consent Judgment].
She didn't like the change that had been advanced by Dr. Stebbins and she

wasn't going to go along with it. And thís was not a lady who was beíng
ìntímídøted by anybody.

I also díd not feel that there was íntímídøtíon of Dn Stebbíns ín thís
casa .. . I just simply don't see it.
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(Exh. T at 126-27) (emphasis added). Moreover, the Court dismissed the dissenting

directors' generalized allegations of improper interference by the Attorney General's

office:

I do not see [this] as a case in which there has been abuse of power
and I definitely don't see it as a case in which the Søte has tried
and succeeded to take control of a charitable foundation. The
Attorney General is not controlling this Foundation, as being
alleged in the papers.

(Id. at 130.)s

Undeterred, plaintiffs now ask this Court to set aside the Consent
.

Judgment and Order based on the same allegations of coercion and unlawful interference

rejected by Judge Kinnaird. Accordingly, the dochines oî res judicata and collateral

estoppel require dismissal of Count I to the extent it is based on allegations of coercion

and unlawful interference by the Attorney General.

c. ln Buntrock I, Judge Kinnaird rejected the dissenting
directors' assertion that the settlement was contrary to
the Foundation's purposes (ie., ultra víres).

In Buntrock I, the dissenting directors also urged Judge Kinnaird to set

aside the proposed settlement on the ground that the settlement was "antithetical" to the

Foundation's purposes. (See, e.g., Exh. O at2, L4, 18'22.) Yet again, Judge Kinnaird

rej ected the dissenting directors' obj ection:

And I don't see this settlement, as the objectors have said as being
antithetical . . . to the Foundation's purposes. And that it precludes

the Foundation from recruiting the best and brightest worldwide to
serve on the Board. This is not a very limiting document as far as

this Foundation is concerned. This Foundation is going to be able

to pretty much operate the way that it has. It will be able to

5 Additionally, in dismissing the dissenting directors'federal lawsuit ("the second lawsuit"), Judge Bucklo

held that the Attorney General's actions (naming Stebbins in a prospective lawsuit and investigating Dr.

Marshall's School) were within his "legitimate authority." See tÍl F. Supp. 2dat937 (Exh. F).
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conduct its mission of providing education and art throughout the

world.

(Exh.T at127-28.)

Nonetheless, in Counts I and IV of their Amended Complaint, plaintiffs

now ask this Court to revisit Judge Kinnaird's decision and set aside the Consent

Judgment and Order as "incompatible with the Foundation's puqpose" or "ultra vires."

(Am. Cmplt. Tf 99(a), 109.) However, the doctrines of res judicata and collateral

estoppel prevent plaintiffs' from relitigating that claim (or issue) in this proceeding.

Accordingly, to the extent Counts I and fV are based on ultra vires allegations, they

should be dismissed.

2. Count II is also barred by res iudícatø

In Count II, plaintiffs seek to vacate the election of the five new directors

(Dorurelley, Field, Foster, Hamada and Krehbiel) to the Foundation's Board on the

grounds that those Directors were not properly elected under (l) the Foundation's bylaws

and (2) the Consent Judgment and Order.

Fírst, plaintiffs' contention that the addition of the new directors is

contrary to the Foundation's bylaws is barred by res judicata. Because plaintiffs do not

point to any specific bylaw in support of this contention, it is difficult to ascertain the

precise nature of plaintiffs'claim in Count II. However, the Foundation's best guess is

that plaintifß are again asserting the conflict of interest theory raised in Count I, i.e., that

the election of the five new directors violated the bylaws because Directors Marshall and

Stebbins participated in the vote despite a "conflict of interest." As discussed above, that

claim is bared by the doctrines of res judicata and collateral estoppel because the
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identical contention was rejected by Judge Kinniard in Buntrock I. (See supra at pp. 13-

ts.)

Moreover, even if plaintifß intend to raise an objection based o¡ the

bylaws they did not raise in Buntrockl, they are barred from doing so here because they

had ample opportunity to raise that objection - whatever it is -- in the first proceeding and

failed to do so. See LaHood,236lll. App. 3d at 645 (res judicata bars not only the

relitigation of those contentions that were offered and rejected in the first proceeding, but

also any other contentions that might have been raised in the first proceeding). Indeed, at

the hearing on plaintiffs' objections, Judge Kinnaird specifically addressed the provision

concerning the election of the five new directors and the dissenting directors' did not

raise any objection to that provision. (Exh. S at 57-62.) Having failed to raise their

objection then, res judicata bars plaintifß from now challengrng a provision of a valid

Consent Judgment and Order entered by a court of competent jurisdiction. See City of

Matoon, 282 nl. App. 3d at 635 (res judicala bars relitigation of matters settled by

consent judgnenÐ. Accordingly, to the extent Count II attempts to set aside the addition

of the five new directors based on the Foundation's bylaws, it should be dismissed.

Second,even apart from the patent absurdity of plaintiffs' attempt to rely

on the very Consent Judgment and Order they vehemently assert is invalid, plaintiffs'

assertion that the addition of the new directors was not "in compliance with the Consent
:

Judgment and Order" (Am. Cmplt. fl 103(a)) is not properly brought before this Court.

Paragraph 13 of the Consent Judgment and Order expressly provides that: 
:

The Court retains jurisdiction over the actions and the parties solely for
purposes of enforcing the terms of this Consent Judgment and Order and

for such further orders and directions aÍ¡ may be necessary or appropriate
for the construction or effectuation of this Consent Judgment and Order.
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(Exh. U .) Thus, if plaintifß genuinely believe the Foundation is not complymg wittt

Judge Kinnaird's order vis-à-vis the election of the five new directors, their remedy is not

the initiation of a new lawsuit, but rather an action asking Judge Kinnaird to enforce the

terms of that order. Accordingly, to the extent Count II seeks enforcement of the Consent

Judgment and Order, it should be dismissed.6

II. Counts I, II and IV Should Be Dismissed Pursuant To Section 2-619(aX3)

Because the Dissenting Directors' Pending Appeal in Buntroclc.[ Involves the
,,Same Parties" and the "Same Cause." In the Alternøtíve, this Lawsuit
Should Be S taved Pendine Resolution of Anneal.

In addition to dismissing Counts I, II and fV as bared by res judícata and

collateral estoppel principles pursuant to Section 2-619(Q() of the lllinois Code of Civil

Procedure, this Court should dismiss those counts pursuant to Section 2-6lg(a)(3) in light

of the plaintiffs' pending appeal of BuntrockL (Exh. V (Notice of Appeal).) Section 2-

619(aX3) provides that a lawsuit should be dismissed when "there is another action

pending between the same parties for the same cause." The purpose of that section is to

"foster orderly procedure by preventing a multiplicity of actions" and the Court's analysis

"should be geared towa¡d effectuating that purpose." illinoís Central GulÍ..R.R. v. Goad,

168 lll. App. 3d 541,5K(4th Dist. 1988).

Here, this case and the Buntrock.I appeal indisputably involve the "same

parties." (See supra Argument Section I.A.) Likewise, this case and the Buntrock I

appeal involve the "same cause." Indeed, much like the res judicata analysis above, two

6 Given that a majority of the Board of Directors approved the proposed settlemenÇ including the addition

of the five new di¡ectors, at the June 29ü Board meeting, plaintiffs' assertion that an additional election is

required to effectuate thé terms of the Consent Judgment ãnd Order is absurd. Indeed, the Court's order

reqaíresthe Foundation to name the five new directors; thus, any additional "election" would be a mere

frÀ"Uty. Moreover, the Board subsequently ratified its actions-at the June 29ù mssring - including the

election of the five new directors - at a Board meeting on August l, 2001.

18

16di-004551



"causes" are the "same" for the purposes of section 2-619(a)(3) if they "arise out of the

same transaction or occturen ce." Terracom Develop. Group v. Village of Westhaven,209

Ill. App. 3d758,762 (lst Dist. 1991). Put another \À/ay, "two actions are for the same

cause where 'relief is requested on substantially the same set of facts."' Id. (quoting

Skolnick v. Martin,32Ill. 2d 55, 57 (1964)). As discussed in Section I.C above, the

dissenting directors seek to set aside the Consent Judgment on the same grounds (conflict

of interest, coercior/unlawful interferenc e, ultra vires) in both this case and the Buntrock

I appeal. Tttus, dismissal of this action will serve Section 2-619(a)(3)'s purpose of

promoting judicial economy. Moreover, Judge Kinnaird's decision to enter the Consent

Judgment and Order over the dissenting directors' objections is properly reviewed by the

Appellate Court, not by a different Judge of the same Court. Accordingl¡ Counts I, II

and IV should be dismissed pursuant to Section 2-619(a)(3).7

IIII. Counts I' II and IV Also Should Be DÍsmissed Pursuant to Section 2-615
Because Thev Fail To State A Cause of Action.

Even if Counts I, tr and fV could avoid dismissal under Sections 2-

619(aX3) and (a)(4), and they cannot, those counts nonetheless should be dismissed

pursuant to Section 2-6l5because they fail to state a viable cause of action. As discussed

above, Count I asks this Court to set aside the Consent Judgment and Order entered by

Judge Kinnaird on three grounds: (1) Directors Marshall's and Stebbins' votes in favor of

the settlement were "the product of conflicts of interest-; Q) the settlement was the

product of the Attorney General's "unlawful interference," including the coercion of

7 Although the Foundation believes that dismissal of this action on res judicata/collateral estoppel and other
grounds at this juncture would best serve the interest by justice by definitively terminating this irryroper
collateral attack on Judge Kinnaird's Consent Judgment and Order, this Court may - in the alternative -
stay this litigation under Section 2-619(a)(3) pending resolution of the dissenting directors' appeal of
Buntrock I. See Couri v. Korn,203 lll. App. 3d 1091, 1093-94 (3d nist. 1990) (Court has to discre'ti'on stay
proceedings under Section 2-619(a)(3)).
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Marshall and Stebbins; and (3) the settlement is "incompatible with the Foundation's

purpose" (i.e., ultra vires). (Am. Cmplt. at 31.) In Count II, as best the Foundation can

tell, the dissenting directors seek to set aside the election of the five new directors on the

first ground raised in Count I, i.e., that Directors Marshall and Stebbins should have been

barred from participating in the election of the new directors due to alleged "conflicts of

interest." In Count [V, the dissenting directors seek additional relief on the third ground

asserted in Count I: that the settlement was incompatible with the Foundation's purpose

and thus ultra vires within the meaning General Not for Profit Corporation Act of 1986,

805 ILCS 105/103.15(a). (Id. at34.) Because plaintiffs fail to allege sufficient facts to

support their "conflict of interest," 'ocoercion/unlawful interference" or ultra vires claims,

Counts I, II and [V should be dismissed.

A. Counts I and II Should Be Dismissed To The Extent They Rely on
Allegations Concerning Marshall and Stebbins Supposed Conflict of
Interest.

Whether a director of a not-for-profit corporation has a "conflict of

interesf' regarding a matter before the Board is governed by section 108.60 of the

Illinois' General Not For Profit Corporation Act of 1986 (the "Act"), 805 ILCS

105/108.60. Under this section, a director of a corporation has a conflict of interest if he

is either "directly or indirectly a party to the transaction." 805 ILCS 105/108.60(c).

There is no dispute that Directors Marshall and Stebbins were not direct parties to the

settlement agreement that resulted in Judge Kinnaird's Consent Judgment and Order or to

the Buntrocfr.I lawsuit. Thus, the only question is whether Directors Marshall and

Stebbins had an "indirect" interest in that transaction within the meaning of the Act.
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Under the Act, a director is "indirectly'' a party to a transaction "if the

other party to the transaction is an entity in which the director has a material financial

interest or of which the director is an ofñcer, director, or general partner." 805 ILCS

105/108.60 (emphasis added).s Plaintiffs do not - and car¡not - allege that Directors

Marshall and Stebbins had a "material financial interesf in the June 29, 2001 vote so as

to disqualify their participation. Nor does the Complaint allege that Marshall and

Stebbins were officers or directors of any other entity that was a party to or had a

financial interest in the transaction. Absent such allegations, Count I fails to allege

suffrcient facts to state a viable "conflict of interesf' claim. Accordingly, to the extent

Counts I and II seek relief based on Marshall's and Stebbins' alleged "conflict of

interest," those counts should be dismissed.

B. Count I fails to allege any unlawful conduct or coercion by the
Attorney General.

In addition to the conflict of interest allegations, Count I also seeks to set

aside the Consent Judgment and Order entered by Judge Kinnaird on the ground that the

Attorney General unlawfully interfered in Buntrock Iby coercing Marshall and Stebbins

into supporting the proposed settlement. To set aside a settlement agteement on the basis

of coercio¡, plaintiffs must show: (1) a wrongful or illegal act or threat against a person

which (2) deprives him of the exercise of his free will. See Regengold v. Baby Fold, Inc.,

68 lll. 2d 4lg, 433 (1977). Plaintifß have not - and indeed cannot - allege sufficient

facts to satisfy either element.

8 See also Foundation's Conflicb of Interest Policy, adopted 11106198 ('Interested person" defined as a

director "who has a direct or indirect financial ínteresf' to a transaction) (emphasis added, attached as Exh'

W hereto.)
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First, plaintiffs have failed to allege any unlawful acts by the Attorney

General necessary to establish the first element of the coercion test. The Plaintiffs

essentially claim Assistant Attorney General Perkins coerced Directors Ma¡shall and

Stebbins into voting for the proposed settlement agreement by threatening the institution

of judicial and administrative proceedings in unrelated matters. In the case of Marshall,

Perkins began a fact-finding inquþ into the Illinois Academy of Mathematics and

Science, where Marshall serves as president. (Am. Cmplt. ln 62-66.) In the case of

Stebbins, Perkins named him in a "draft" state court complaint charging conflict of

interest due to Stebbins' alleged representation of multiple parties at art auctions. (Am.

Cmplt. llf 54-61.) As Judge Bucklo held in the second (federal) lawsuit, both the

Attorney General's fact-finding inquiry concerning Dr. Marshall's school and the

threatened lawsuit against Stebbins constituted perfectly lawful acts and thus fail to

support a claim of coercion. See Terra Foundatíon for the Arts v. Perkins, l5l F. Supp.

2d 931, 937 0{.D. Ill. 2001) (citing cases). Thus, plaintiffs' "coercion/unlawful

interference" claim fails on this ground alone.

Second, even if plaintiffs could allege unlawful conduct by the Attorney

General, and they cannot, they do not allege that either Marshall or Stebbins were

"deprived of their free will." In fact, plaintifß' own allegations demonstrate that

Directors Marshall and Stebbins' freely arrived at their decision to support the settlement.

Indeed, with respect to Dr. Marshall, plaintiffs allege that Dr. Marshall "insisted that the

[Attomey General's] investigation 'had not played a part in my decision-making with

respect to my fiduciary responsibilities as a Board member of the Foundation."' (Am

Cmplt. tl 71.) Similarly, plaintiffs allege that Dr. Stebbins insisted that - while he
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"abhorred the threatening tactics of the Attorney General" - he "was voting his 'own

conscience"' in supporting the settlement. Qd. n 72.) Thus, far from alleging facts

sufficient to support their assertion that Directors Marshall and Stebbins were coerced,

plaintiffs own allegations demonstrate that those directors arrived at their decision to

support the settlement of their own free will. On this ground as well, plaintiffs'

"coercion/unlawful interference" claim fails. Accordingly, to the extent that Count I

seeks to set aside the settlement agreement based on coercion or unlawftrl interference by

the Attorney General, it should be dismissed.

C. Counts I and fV should be dismissed because the Foundation's
approval of the settlement was not expressly prohibited by its Articles
of Incorporation or By-Laws.

Finally, in both Counts I and fV, plaintiffs assert that the settlement should

be set aside because it was "incompatible with the Foundation's pu{pose to propagate

American art in the United States and abroad," or, put another way, ultra vires. (Am.

Cmplt. flJ[ 99(a), 108-110.) To succeed on this claim, plaintiffs must demonstrate that

the settlement agreement embodied in the Consent Judgment and Order is expressly

prohibited by the Foundation's Articles of Incorporation. See Sherrard State Bank v.

vernon,243 rll. App. 122 (2d Dist. 1926); Stroh v. Blackhawk Holding Co.,4g nL 2d

471, 475 (1971) (powers and limitations of a corporation are found in its articles of

incorporation and by-laws). Because plaintifß do not - and indeed cannot - point to a

provision of the Foundation's Articles of Incorporation and By-Laws that expressly

23

16di-004556



prohibits the Foundation from agreeing to the of the Consent Judgment and Order,

Counts I and IV fait to state a viable ultra vires claim. e

Indeed, the only provision of the Articles of Incorporation and byJaws

referenced in the plaintiffs' Amended Complaint allows the Foundation to:

Build, erect, maintain, equip, manage, lease, and operate museums and

schools, both in the United States and abroad, and all components deemed

advisable or necessary to provide space for these activities and

exhibitions.

(Am. Cmplt. f 30.) It cannot be reasonably disputed that this provision does not prohibit

- but in fact expressly allows - the continued operation of a museum in Chicago as

provided for in the Consent Judgment and Order. In fact, no other provision of the

Articles of Incorporation or by-laws - cited by plaintiffs or not - expressly prohibits the

continued operation of a museum in Chicago. On this basis alone, plaintiffs' ultra vires

claim fails.

In fact, the Foundation's decision to agree to the settlement embodied in

the Consent Judgment and Order is not only allowable under the Articles of Úrcorporation

and By-laws, but is perfectly consistent with their mandate to promote American art

"both in the United States and abroad." Indeed, the Consent Judgment and Order

expressly provides that the Foundation "shall conduct its affairs in accordance with its

Articles of Incorporation and its By-Laws (including promoting American art and culture

in the U.S. and abroad)" and that the "Foundation remains free to determine how best to

achieve its goals, including (without limitation) where and to whom to make grants."

(Exh. U 114.) Further:

e Because they are incorporated by reference in plaintiffs' Amended Complaint and for the Court's

convenience, the Foundation includes the conplete A¡ticles of Incorporation and By-Laws as Exhibits X
aud Y to its Motion to Dismiss'
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The Foundation shall remain free to manage the Collection as it deems

appropriate including to provide art for display in Giverny, France. . . .

Nothing herein shall be deemed to interfere in any way with the
Foundation's ability and freedom to continue to conduct its activities,
operations and programs in Givemy, France, which ability and freedom

the Illinois Attorney General specifically acknowledges and agrees to.

(Id.n 5.) As Judge Kinnaird observed in Buntrock ^I, the Consent Judgment and Order is

not the draconian document plaintiffs make it out to be, but rather permits the Foundation

wide latitude to manage its own affairs.

Moreover, the Illinois Not For Profit Corporation Act specifically

empowers the Board of Directors to amend the Articles of Incorporation and byJaws of

the Foundation as they did here. ^See 805 ILCS_ 105/102.55, 110.05. Thus, the

Foundation's approval of the settlement was permissible under its Article of

lncorporation, By-Laws, and Illinois law. The dissenting directors were entitled to vote

against the proposed settlement; however, now that they have done so and lost, they are

not entitled to judicial relief merely because they disagree with the Board's vote.

Accordingly, to the extent Counts I and tV seek to set aside the Consent Judgment and

Order on the ground that it is "inconsistent with the Foundation's purposes" or "ultra

vires," those counts should be dismissed.
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CONCLUSIOI''[

For the foregoing reasons, this Court should dismiss Counts I, II and IV of

plaintiffs' Amended Complaint with prejudice, thereby dismissing the Foundation as a

party to this litigation and allowing it to return to the business of art, as opposed to the

business of litigation.

Respectfu lly submitted,

TION FOR TITE ARTS

R. Mulroy, Jr., No. I
Alan V/. Nicgorski, No.6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
312-580-2020
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,
a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

JAN U g zltz

Plaintiffs, No. 01 L009lI2

(Transferred to Chancery Division)

DEAN BLTNTROCK, a Director of the Terra

Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation

for rhe Arrs; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOLINDATION FOR THE ARTS, AN

Il lino is Not-For-Profit Corporation; JAMES E.
- RYAN, Attorney General of lllinois; FLOYD D.

PERKINS, Assi stant Illinois Attorney General ;

WINSTON & STRAWN, an Illinois Partnership;

and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants.

TO: See attached Service List

PLEASE TAKE NOTICE that on January 4,2002, we f,rled with the Clerk of the

Circuit Court of Cook County, Law Division, Section 2-619.1Motion to Strike and Dismiss

Counts I, IV, and V of the Amended Complaint and Memorandum of Law in Support of
Motion to Strike and Dismiss Counts I,IV and V of Amended Complaint, a copy of which is

v
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attached and hereby served upon you.

William R. Quinlan
James R. Canoll
Cheryl I. Niro
Lisa M. Hegedus

QUINLAN & CARROLL, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2) 263-0e00
Firm ID # 38600

Respectfully submitted,

DEAN BTINTROCK, MARGARET DALEY,
RONALD GIDWITZ ANd ARTHUR HARTMAN

One of Their Attorneys
By:
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CERTIFICATE OF SERVICE

The undersigned, being duly sworn on oath, deposes and states that she caused true and

correct copies of the attached Notice of Filing and Section 2-619.1Motion to Strike and

Dismiss counts I,IV, and v of the Amended complaint and Memorandum of Law in

support of Motion to strike and Dismiss counts I, IV and v of Amended complaint, to be

served on the attorneys listed on the attached service list on January 4,2002, by messenger

delivery before 5:00 p.m. or by Federal Express, as indicated.

Under penalties as provided by law pursuant to

section l-109 of the Illinois Code of Civil
Procedure, I certiff that the statements set forth

herein are true and correct.

txl
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SERVICE LIST

(Via Messenger)
Floyd Perkins
Thomas A. Ioppolo
Therese Harris
Jeffrey Gray
Assistant AttomeY General

General Law Bureau

100 W. Randolph Street

13th Floor
Chicago, Illinois 60601

(Via Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

(Via Messenger)

David A. Novoselsþ
Novoselsky Law Offices
120 North LaSalle
Suire 1400

Chicago, Illinois 60602

(Via Messenger)

Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Ten South Dearbom
Chicago, Illinois 60603

(Via Messenger)

Scott J. Szala

Winston & Strawn
35 W. Wacker Drive
Chicago, Illinois 6060 1

(Via Messenger)

William P. Schuman

Lizabeth A. Boyer
McDermott, Will & Emery
227 West Monroe Street

Chicago, Illinois 60606-5096

(Via Federal Express)
K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W.
Suite 400

Washington, D.C. 20036

(Via Federal Express)
Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
Hand
901 15'h Street, N.W.
Suite 700

Washington, D.C. 20005

(Via Messenger)

Eric D. Brandfonbrener
Grippo & Elden
221 WestMonroe, Suite 3600

Chicago, Illinois 60606

(Via Messenger)

Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, RYan

55 E. Monroe Street

Chicago, Illinois 60603

Doc: I 85898

16di-004565



52

16di-004566



IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENTO CHANCERY DIVISION

PAUL HAYES TUCKER, a Director of the )
Terra Foundation for the Arts; JUDITH TERRA' )
a Director of the Terra Foundation for the Arts; and )
ALAN K. SIMPSON, a Director of the Terra )
Foundation for the Arts, )

)
Plaintiffs, )

)
v.)

)
DEAN BI-JNTROCK, a Director of the Terra )
Foundation for the Arts; RONALD GIDWITZ, )
a Director of the Terra Foundation for the Arts; )

MARGARET DALEY, a Director of the Terra )
Foundation for the Arts; ARTHUR HARTMAN' )
a Director of the Terra Foundation for the Arts; )
STEPHANIE PACE MARSHALL, a Director of )
the Terra Foundation for the Arts; THEODORE )
STEBBINS, a Director of the Terra Foundation )
for the Arts; JAMES R. DONNELLEY, an )
individual; MARSHALL FIELD V, an individual; )
KATHLEEN A FORSTER, an individual; )
ROBERT S. HAMADA, an individual; )
FREDERICK A. KREHBIEHL, an individual; )
THE TERRA FOUNDATION FOR THE ARTS' an)

Illinois Not-For-Profrt Corporation; JAMES E. )
' RYAN, Attorney General of Illinois; FLOYD D. )

PERKINS, Assistant Illinois Attorney General; )

WINSTON & STRAWN, an Illinois Partnership; )
and SIDLEY & AUSTIN, an Illinois Partnership, )

)
Defendants )

JAN 0 5 2002

No. 01 L009lI2

(Transferred to Chancery Division)

SECTION 2-619.I MOTION TO STRIKE AND
o V CO

Defendants, Dean L. Buntrock, Margaret Daley, Ronald Gidwitz and Arthur Hartman, by

and through their attorneys, Quinlan & Carroll, Ltd., hereby move this Court to strike and

dismiss counts I, IV and V of the amended complaint pursuant to sections 2-606,2-615,2-619,
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'and2-619.1 of the Illinois Code of Civil Procedure. In further support of their motion,

defendants state as follows:

l. plaintiffs' amended complaint is an improper attempt to undermine and vacate the

consent judgment and order entered in the matter Buntrock and Gidwitz v' Terra, et al., 00 CH

13859 ("Terral'). The issues and claims raised in counts I, IV and V of the amended complaint

have previously been considered and rejected by the court in Terra.I. In fact, plaintiffs are

currently appealing Terral and that appeal is pending. Thus, as set forth further and

incorporated herein by reference in defendants' memorandum of law in support of its motion to

strike and dismiss counts I, IV and V of the amended complaint, defendants move for dismissal

pursuant to section 2-619(aX3) and (a)(4) on the grounds that the matter is currently pending

before the appellate court and is barred by resjudicata and collateral estoppel.

Z. Defendants also move to dismiss counts I, IV and V of the amended complaint

pursuant to section 2-606 as a result of plaintiffs' failure to attach a copy of the consent judgment

on which plaintiffs' claims for relief are based.

3. In addition, defendants move for dismissal of counts I, IV and V pursuant to

section 2-615 because plaintiffs have failed to state a claim for declaratory relief,, breach of

frduciary duty, or ultra vires acts. Plaintiffs are seeking to vacate the consent judgment and

argue that it is ultra vires and that Board members who voted in favor of the consent judgment

breached fiduciary duties by doing so. Plaintiffs have failed to allege any facts to support such

claims and, as set forth further in the memorandum of law, these claims should be denied'

WHEREFORE, for all these reasons, as well as those set forth in the memorandum of law

frled concurrently herewith and incorporated herein by reference, defendants Buntrock, Daley,

2
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-Gidwitz, and Hartman respectfully request that this Court strike and dismiss counts I' IV and V

of the amended complaint pursuant to sections 2-60t6,2-615,2-619, and2-619'1 of the Illinois

Code of Civil Procedure, and enter any other relief that this Court deems fair and just'

ResPectfullY submitted,

DEAN L. BLTNTROCK, MARGARET DALEY'
RONALD GIDWITZ ANd ARTHUR HARTMAN

By:
One of Their AttorneYs

William R. Quinlan
James R. Carroll
Cheryl I. Niro
Lisa M. Hegedus

Quinlan & Canoll, Ltd'
30 North LaSalle Street, 29th Floor

Chicago, Illinois 60602
(3 12) 263-0900
Firm No. 38600

a
J
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,
a Director of the Terra Foundation for the Arts; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

)
)
)

)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

JAN 0 5 2002

Plaintiffs, No. 0l L 009112

(Transferred to Chancery Division)

DEAN BI-INTROCK, a Director of the Tena
Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation

for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOUNDATION FOR THE ARTS, AN

Illinois Not-For-Profit Corporation; JAMES E.
' RYAN, Attorney General of lllinois; FLOYD D.

PERKINS, Assistant Illinois Attorney General;

WINSTON & STRAWN, an Illinois Partnership;

and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants

MEMORANDUM OF LAW IN SUPPORT OF SECTION 2-619.1MOTION
TO STRIKE AND DISM ISS COUNTS I. W AND V OF AMENDED COMPLAINT

Defendants, Dean L. Buntrock, Margaret Daley, Ronald Gidwitz, and Arthur Hartman, by

and through their attomeys, Quinlan & Carroll, Ltd., state as foilows as their memorandum of

law in support of their section 2-619.1 motion to strike and dismiss counts I, IV and V of the
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amended complaint:

INTRODUCTION

By this motion, defendants move this Court to strike and dismiss counts I, IV and V of

the amended complaint on numerous grounds.r The crux of plaintiffs' complaint is to undermine

and challenge the consent judgment and order entered in the matter Buntrock and Gidwitz v.

Terra, et a\.,00 CH 13859 (hereinaftet "Terra 1'). A copy of that consent judgment and order is

attached hereto as Exhibit A. Plaintiffs' attempt to seek review of Terra 1in this Court while, at

the same time, appealingTerralto the Appellate Court amounts to improper litigation of the

same cause in two forums. Moreover, counts I,IV and V are simply plaintifß' attempt to

relitigate issues that were presented, litigated, and ruled on in Terra 1. Thus, not only is review

of these issues reserved to the Appellate Court, but plaintiffs' effort to relitigate these issues here

is barred by the well-established doctrines of res judicata and collateral estoppel. Indeed, the

only proper forum for plaintiffs' claims is the Appellate Court. Accordingly, as set forth below,

this Court should strike and dismiss counts I, IV and V of the amended complaint.

RELEVANT FACTUAL BACKGROUND

Terra Foundation

The Terra Foundation for the Arts (the "Foundation") was established in 1978 by Daniel

J. Terra (deceased) ("Dan Terra") to preserve and exhibit an extensive collection of American

' Count II seeks a declaratory judgment regarding the addition of new members to the

Foundation's Board. Count II does not seek direct relief against the individual defendants and is

therefore not specif,rcally addressed in this motion, however, the individual defendants expressly

incorporate and adopt the Foundation's motion and memorandum to dismiss to the extent it

addresses Count il. Defendants also incorporate and adopt the motion and memorandum hled by

defendants Stebbins and Marshall.
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Art, to expand the artistic horizons of the Illinois art public through educational programs, and to

operate a museum in the Chicago area. The Foundation's assets now total approximately $450

million, including investments, real estate, and a valuable collection of American art.

Terrs I

In September, 2000, Dean Buntrock and Ronald Gidwitz, directors of the Foundation,

filed Terra 1. A copy of the complaint in Terra 1is attached hereto as Exhibit B. That case was

assigned to the Honorable Dorothy Kirie Kinnaird. In Terra I Buntrock and Gidwitz sought a

declaratory judgment, injunctive and other relief to protect the Foundation from inter alia,

breaches of fiduciary duties by certain directors of the Foundation, namely, Judith Terra, Paul

Tucker and Alan Simpson.2 At issue in Terrq,I was an attempt by Simpson, Tucker and Terra to

close the museum in Chicago and move the Foundation, an Illinois charitable trust, out of

Illinois. Within days of the hling of Terra I the lllinois Attorney General intervened as a party

plaintiff to protect the interests of the people of the State of Illinois as the beneficiary of the

Foundation.

Settlemen of Terra I

Throughout the pendency of Terua l before Judge Kinnaird, from September 2000 to July

200l,an extraordinary number of substantive motions were filed and decided in this matter.

Judge Kinnaird heard no less than 30 motions, including l0 motions for injunctive relief. After

months of litigation, the complexity and volatility of the case motivated all the parties,

particularly the current Terra /l plaintiffs, to agree to participate in mediation. Accordingly, on

2 Specif,rcally, the individual defendants in Terra l are now the plaintiffs in the current

matter, Terua, et al. v. Buntrock, et al. ("Tena If').
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February 5, 2001, Judge Kinnaird entered an agreed order submitting this case for mediation.

The mediation process continued for over 4 months and resulted in a mediated settlement on

June 29,2001. The settlement was encompassed in a proposed consent judgment and order

("consent judgment") that required approval by both the Board and Judge Kinnaird.

The Consen t Judsment Order

The consent judgment was approved by Board members Buntrock, Gidwitz, Daley,

Hartman, Marshall, and Stebbi a clear majority of the Board. Specifically, the consent

judgment provides as follows:

For at least 50 years from the court's entry ofthe consent

judgment, the Foundation will remain an lllinois
corporation and maintain its principal offrce and corporate

headquarters in lllinois. Throughout that 50 years, the

Foundation's books and records will remain in lllinois and

be available to the Attorney General of Illinois for
inspection upon reasonable advance notice to the

Foundation.

o

a For at least 50 years from the entry ofthe consent
judgment, the Foundation will maintain and exhibit the

Terra Collection of American Art, either by itself or

through partnerships and arrangements with other

institutions, in the Chicago metropolitan area.

After 50 years, if the Foundation desires to maintain and

exhibit the collection elsewhere, the Foundation must give

one year's advance written notice to the Attorney General

of Illinois of its intent to cease maintaining its principal

offrce, corporate headquarters and books and records in

Illinois. The Attorney General may take whatever action he

deems appropriate in response to the receipt of any such

notice.

The Foundation is free to manage the Collection as it
deems appropriate including to provide art for display in

Giverny, France, and for special exhibits and programs and
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a

a

a

o

for scholarly use, to make loans and acquire works for, and

de-acceession works from, the Collection.

The consent judgment and order shall not in any way
interfere with the Foundation's ability to continue and

conduct its activities, operations and programs in Giverny,
France.

The Foundation bylaws would be amended to expand the

Board to 15 members and establish an 8 year term limit for
all directors by August l, 2001 .

For at least 25 years from the entry of the consent
judgment, the majority of the Board must be residents of
Illinois (except that until the December 31, 2002 meeting or
the 2002 annual meeting, whichever occurs first, 50% of
such Board positions shall be held by Illinois residents).

All current members of the Board will only serve until the
2002 annual meeting and will not be eligible to stand for
future election to the Board.

Terra l was dismissed with prejudice, without any

admission of wrongdoing or liability on the part of the

Foundation or any of its directors.

Efforts to Prevent Settlement

Significantly, the defendants inTerra 1- now the plaintifß inTerra 11- disagreed with

the settlement reached by the majority of the Board and engaged in various measures to prevent

the Board's approval of the settlement and the entry of the consent judgment by Judge Kinnaird.3

On June 28,2001, Terra, Tucker and Simpson attempted to prevent the Board's vote on

the settlement by filing an action in the United States District Court for the Northern District of

Illinois, Terra, et al. v. Ftoyd Perkins,0l CV 4g7l,alleging undue influence of the Attorney

' Terra, Tucker, and Simpson's specific objections to the consent judgment are set forth
further in section IIIa.
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General. The federal action was filed on the eve of the Board meeting in which the consent

judgment was scheduled to be voted on by the Board. The federal court, Judge Elaine E. Bucklo

presiding, dismissed that action the same day. In a l2-page opinion, Judge Bucklo held that,

inter alia, the federal court lacked jurisdiction to hear Terra, Tucker and Simpson's claims and

that they lacked standing to bring the claims.

On June 29,2001, after the first attempt to block the Board's approval of the consent

judgment, Terra, Tucker and Simpson sought an emergency injunction in the Circuit Court of

Cook County before Judge Kinnaird to stop the June 29 meeting. Judge Kinnaird denied their

motion for a temporary restraining order and allowed the June 29,2001 meeting to proceed.

Approval of the Settlement by the Board and the Court

On June 29,2001, the Board voted by a vote of 6 to 2 to adopt the consent judgment.

The lone dissenters were Terra and Tucker. Indeed, at the meeting, in direct response to the

objections by Terra, Tucker and Simpson, Stebbins and Marshall expressly stated that their vote

was not the result of any coercion or indue influence by the Attorney General. See Transcript

from June 29,2001Board meeting, attached as Exhibit C, pp. 26-28'

Shortly thereafter, the Foundation requested the court approve and enter the consent

judgment. Judge Kinnaird allowed the filing of objections by Terra, Tucker and Simpson to the

consent judgment.a The matter was extensively briefed and, on July 24,200l,Judge Kinnaird

heard over 5 hours of arguments from the parties. After thoroughly considering all arguments, on

July 26,2001, Judge Kinnaird signed and entered the consent judgment that settled this matter

4 The objections raised by Terra, Tucker, and Simpson are discussed in detail in section

IIIa
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and dismissedTerua I.

August 1.2001 Board Meeting

The consent judgment provided that f,rve directors would be added to the Board by

August I , 2001 and each would be elected to a four year term. The consent judgment reflecting

the consensus of the original Board, specifrcally named the five directors: James R. Donnelly,

Marshall Field, V, Dr. Kathleen A. Foster, Professor Robert S. Hamada, and Frederick A.

Krehbiel. On August l, 2001, the Foundation held a Board meeting and welcomed the new

directors. Since August 1 ,2001, the Board has conducted its business on behalf of the

Foundation.

Terra II

On July 31, 2001, Terra, Tucker and Simpson initiated this action, Terra 11. Initially,

Terra 11was filed in the Law Division but was transferred to the Chancery Division and

reassigned to Judge Kinnaird based on its relatedness to Terra L Shortly thereafter, Judge

Kinnaird granted plaintiffs' motion for substitution ofjudge as a matter of right. On November

20,2001, this Court granted plaintiffs' leave to flrle an amended complaint, naming Sidley,

Austin, Brown & Wood and Winston & Strawn - counsel for the Foundation - as defendants.

A copy of the amended complaint is attached as Exhibit D.

Appeal from Terra I

On August 22, 2001, Tena, Tucker and Simpson filed their notice of appeal from Judge

Kinnaird's order entering the consent judgment. A copy of the notice of appeal is attached hereto

as Exhibit E.
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Parties in Terus I and Terra II

The plaintilfs in Terra l were Dean Buntrock and Ronald Gidwitz, directors of the

Foundation. The defendants in Teta l were Judith Terra, Paul Tucker, Alan Simpson, Naftali

Michaeli,s and the Foundation. The lllinois Attorney General intervened as a plaintiff on behalf

of the people of the State of lllinois.

The plaintiffs in Terra 11 are Judith Terra, Paul Tucker, and Alan Simpson - the

individual director defendants in Terca 1. The defendants in Terra II are all members of the

Board that voted in favor of the consent judgment, the five new directors of the Board, the

Foundation, Attorney General James E. Ryan, Assistant Attomey General, Floyd Perkins, and the

two law firms that represented the Foundation.

ARGUMENT

THIS COURT SHOULD DISMISS COUNTS I, IV AND V OF THE AMENDED
COMPLAINT PURSUANT TO SECTION 2-619(aX3).

This Court should dismiss counts I, IV and V of the amended complaint pursuant to

section 2-619(a)(3) because "there is another action pending between the same parties for the

same cause." J35ILCS 512-619(a)(3).6 Dismissal under section 2-619(a)(3) is appropriate to

avoid duplicative litigation. Southwest Financial Bank of Orland Park v. McGrath, 200 lll. App

3d736,558 N.E.2d 441 (lst Dist. 1990). Here, there is an appeal pending inTerra lthat seeks

the same relief sought in counts I, IV and V and thus dismissal under section 2-619(a)(3) is

proper.

s Mr. Michaeli has never been a member of the Board and is not involved in Teta II
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Specifically , the Terra ll plaintiffs ha're appealed .Tudge Kinnaird's entry of the consent

judgment in Terra 1. The appeal in Terra 1 is currently pending before the First District,

Appellate Court.T Counts I, IV and V of the amended complaint are an improper effort by

plaintiff to appeal Terra 1to a court of coordinate jurisdiction while, at the same time, pursuing

an appeal before the appellate court. Section 2-619(a)(3) provides for dismissalwhen, as here,

the same cause is pending in another forum. Accordingly, plaintiffs may not pursue the same

claims in two forums and counts I, IV and V should be dismissed'

Counts I, IV and V of the amended complaint purport to challenge the consent judgment

by a variety of legal theories which have already been litigated in Terua l and are now subject of

a pending appeal in that matter: count I of the amended complaint seeks a declaration that the

settlement is unlawful; count IV alleges that the approval of the consent judgment by the Board

constituted an ultra vires act; and count V alleges that the board members who voted in favor of

the consent judgment breached their fiduciary duties.

The purpose of section 2-619(a)(3) is to further the interest ofjudicial economy and to

avoid a multiplicity of actions. Schnitzer v. O'Connor,214Ill. App. 3d 314,318, 653 N,E.2d

825, 828 (lst Dist. 1995). Illinois courts have recognized that this section should be applied

liberally in furtherance of these goals. Id. Under Illinois law, dismissal pursuant to section 2-

619(aX3) is proper when, as here, the same claim is pending on appeal. See Il'heatley v.

International Harttester Co.,166 lll. App. 3d 775,520 N.E.2d 975 (5th Dist. 1998); In re

Ordinance Requesting the Annexation of Certain Territory to the Village of Willowbrook, 62 lll.

7 Although plaintiffs' opening brief was due in January 2002, plaintiffs have moved for a

second extension of time to file the record of proceedings and record on appeal.
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App. 2d 45,210 N.E.2d 25 (ZndDist. 1965) (pendency of appeal from order of disconnection is

proper grounds to dismiss of annexation action).

Illinois courts have held that the definition of "same parties" for purposes of section 2-

619 does not require that the parties be identica t. Id. at3 18, 653 N.E.2d at 828. The requirement

of "same parties" is satisfied if the litigants' interests are sufftciently similar, even though the

litigants differ in name or number. Id. Here, the litigants' interests are sufficiently similar: the

Terra 1 appellant s and Terro 11 plaintiffs are seeking to invalidate the consent judgment in Terra

1. Moreover, the Terra l appellants and Terra ll plaintiffs are the same. The appellees in the

Terral appeal are the Terra Foundation, Ronald Gidwitz and Dean Buntrock. As to counts I, IV

and V, defendants Daley, Hartman, Stebbins and Marshall are the only "new" parties - they

were not individually named in Terra L However, the interests of these "ne\ry" parties is

sufficiently similar to that of the appellees' in the Terca l appeal because these individuals, like

Buntrock and Gidwitz, are all directors on the Board and they all voted in favor of the consent

judgment and thus have the same interest in preserving the settlement allowing the Foundation's

business to proceed after lengthy litigation.

In addition, the appeal in Terra 1 and the relief sought in Terra 11 is for the "same cause"

as required by section 2-619(a)(3). Two actions are for the "same cause" under section 2-619 if

the relief sought is requested on substantially the same set of facts. Schnitzer,2T 4 Ill. App. 3d at

3 19, 653 N.E.2d at 829. The central inquiry is whether the two actions arise out of the same

transaction or occuÍrence, and not whether the legal theories or the relief sought materially differs

between the actions. Id. Here, regardless of the legaltheory advanced by plaintiff, counts I, IV

and V seek to invalidate the consent judgment. The appeal in Terra l also seeks to invalidate the
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II.

consentjudgment. Theappeal andcountsl, IVanclVall ariseoutofthesamesetoffacts: the

mediation, the consent judgment, the alleged coercion by the Attorney General, the Board's vote

on the consent judgment, and the alleged conflict of interest of Stebbins and Marshall. Thus,

pursuant to section 2-619(a)(3), counts I, IV and V of the amended complaint should be

dismissed due to the pendency of the appeal in Terra L

THIS COURT SHOULD DISMISS COUNTS I, IV AND V OF THE AMENDED
COMPLAINT PURSUANT TO SECTION 2-606.

Plaintiffs failed to attach a copy of the consent judgment to the amended complaint and,

for this reason, this Court should dismiss counts I, IV, and V pursuant to section 2-606. Section

2-606 provides that "[i]f a claim or defense is founded upon a written instrument, a copy thereof,

or so much of the same as is relevant, must be attached to the pleading as an exhibit or cited

therein . . ." See 735 ILCS 512-606. Counts I, IV, and V of the amended complaint are expressly

founded upon the consent judgment approved by the Foundation.s Moreover, plaintiffs fail to

attach the Foundation's articles and bylaws. Counts I, IV, and V are also predicated on purported

violations of the bylaws and articles. Failure to comply with the requirements of section 2-606 is

grounds for dismissal of a complaint. Plocar v. Dukin' Donuts of America, 103 lll. App. 3d 740,

43 I N.E.2d I 175 ( 1st Dist. I 98 I ). Accordingly, counts I, IV, and V should be dismissed.

III. COUNTS I,IV AND V SHOULD BE DISMISSED PURSUANT TO SECTION 2-

6le(aXa).

Dismissal is appropriate where, as here, the cause of actions are barred by a prior

8 Count I seeks a declaratory judgment invalidating the consent judgment; count IV
alleges that the Board's approval of the consent judgment is an ultra vires act:' and count V
alleges a breach of fiduciary duty by the Board members that voted in favor of the consent
judgment.
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judgment. 735 ILCS 512-619(aXa). The court in Terra l entered and approved the consent

judgment and as a result, considered and rejected the claims alleged in count I (declaratory

judgment), count IV (ultra vires), and count V (breach of fiduciary duty). As discussed further

below, the doctrines of res judicata and collateral estoppel bar plaintiffs' attempt to relitigate

certain claims

A. Relitigation Of Prior Objections To The Consent Judgment.

After the Board approved the consent judgment in Terra 1, the Foundation hled a motion

seeking the court's approval of the consent judgment. In response, Terra, Tucker and Simpson

submitted numerous objections.

In particular, plaintiffs argued that the consent judgment was not approved by the Board

because directors Stebbins and Marshall had a conflict of interest that prevented them from

voting. The purported conflict of interest was based on the alleged undue influence of the

Attorney General. Specifically, as to Stebbins, it was argued that Stebbins voted in favor of the

settlement because the Assistant Attorney General circulated a proposed amended complaint at

the start of mediation that named Stebbins as a defendant. As to Marshall, it was argued that her

vote was conflicted because the Assistant Attorney General investigated the Illinois Mathematics

and Science Academy (where Marshall serves as President) and that she allegedly voted in favor

of the settlement as a result of the investigation. According to plaintiffs, if the votes of Marshall

and Stebbins were not counted, then the consent judgment did not receive the number of votes

necessary to change the Foundation's bylaws. Here, count IV of the complaint alleges that the

approval of the consent judgment was ultra vires because it contravened the Foundation's

Articles of Incorporation and bylaws.
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Plaintiffs also argued in Terra 1 that the consent judgment required the abandonment of

the f,rduciary obligations owed by the directors of the Foundation to the benefrciaries because the

consent judgment violated the corporate purpose and resulted in waste of the Foundation's assets.

Plaintiffs argued that the Foundation's purpose was violated and its assets wasted because the

consent judgment limited its directors to lllinois residents, required it to remain in Illinois for 50

years, and limited the Foundation to "partnering" with an Illinois institution. Here, count IV

alleges that by voting for the consent judgment, the directors violated their fiduciary duty to the

Foundation.

In addition, plaintiffs objected to the consent judgment because of the alleged coercion of

the Attorney General and his assistant. Here, in count I, plaintiffs seek a "declaration that the

settlement is unlawful beca-use it was not approved by the Board in accordance with Illinois law;

it is the product of conflicts of interest, breaches of director fiduciary duties and unlawful

interference by the Attorney General; and it is incompatible with the Foundation's purpose to

propagate American art in the United States and abroad."

B. The Court's Prior Rulings On the Issues Raised In Counts Ir IV, and V.

The court in Terua l considered and rejected the claims alleged in counts I, IV, and V.

For example, with regard to the issue that the consent judgment was not approved by the Board

in accordance with Illinois law and was based on conflicts of interests (counts I and IV), the court

ruled:

I am not finding that under the Illinois-Not-For-Proht Act that they

(Stebbins and Marshall) are an interested - that they were

interested Board members that should not have participated . . .

They could properly participate in this decision and they did
properly participate in this decision.
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Ex. F, Transcript of Proceedings July 24.2001, Vol. II, pp. 133-34.

The court ruled with regard to the issue of the alleged improper interference by the

Attorney General: "l do not see it as a case in which there has been abuse of power and I

definitely don't see it as a case in which the State has tried and succeeded to take control of a

charitable Foundation. The Attomey General is not controlling this Foundation, as being alleged

in the papers." [d.,p.130.

In addition, the court also rejected the objection that the consent judgment was

inconsistent with the Foundation's purpose and the director's fiduciary duties:

And I do not see this settlement, as the objectors have said as being

antithetical - I am reading from the document - antithetical to the

Foundation's purposes. And that it precludes the Foundation from
recruiting the best and brightest worldwide to serve on the Board.

This is not a very limiting document as far as this
Foundation is concerned. This Foundation is going to be able to

pretty much operate the way that it has. It will be able to conduct

its mission of providing education and art throughout the world . .

But I don't read this Consent Decree as the restrictive
document that counsel for the defendant has said that it is.

I think this collection can be moved around and loaned and

shown throughout the world and everybody, including the people

of the State of lllinois, are going to benefit from that.

Id., p. 127 -28.

C. Counts I,IV, and V Shoutd Be Dismissed Pursuant To The Doctrine Of
Collateral EstoPPel.

Collateral estoppel applies when a party participates in two separate and consecutive

cases arising out of different causes of action and some controlling fact or question material to

the determination of both cases has been adjudicated against the party in the former suit by a
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court of competent jurisdiction . See St. Paul Fire & Marine Insurance Company v. Lefton lron

& Metql Co.,296lll. App. 3d 475,694 N.E.2d 1049 (5th Dist. 1998). When some specific fact

or question has been directly in issue and decided upon and the same fact or question is again put

in issue by the same parties or their privies, the former adjudication is conclusive on the parties

whether or not the cause of action is the same. Preferred America Ins. v. Dulceak,302 lll. App.

3d 990, 706 N.E.2d 106 (2d Dist. 1999) (tort judgment against insured collaterally estopped

insurer from relitigating liability of insured). Collateral estoppel is properly invoked when the

issue decided in the prior adjudication is identical with the one presented in the current action,

there was a f,rnaljudgment on the merits in the prior adjudication, and the party against whom

estoppel is asserted was a party to, or in privity with aparty to, the prior adjudication. DuPage

Forklift Service, Inc. v. Material Handling Services, Inc.,I95lll. 2d 71,744 N.E.2d 8a5 (2001);

Illinois State Chamber of Commerce v. Pollution Control Board,78 lll. 2d l,3g8N.E.2d 9

(1979). As set forth below, each of these three elements is satisfied in this case.

Here, the issues alleged in counts I, IV, and V are identical to the issues decided in Terua

1; namely, the alleged conflict of interest of Stebbins and Marshall, whether Stebbins and

Marshall's vote violated the Foundation's bylaws, the alleged interference by the Attorney

General, the alleged violations of the Articles and bylaws caused by the consent judgment, and

the alleged breach of fiduciary duties. The circuit court in Terra l considered and rejected these

issues by approving the consent judgment.

The court's rulings on the objections to the consent judgment constitute adjudications on

the merits for purposes of collateral estoppel. The Illinois Supreme Court has recognized that:

'[w]hen an issue is properly raised, by the pleadings or otherwise,
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and is submitted for determination, and is determined the issue is

actually litigated within the meaning of this Section.'

DuPage,l95 lll. 2d at 85, 744N.8.2d at852, citing Restatement (Second) of Judgments, $ 27,

Comment, D at255 (19S2). The consent judgment was the result of a mediated settlement

between the parties in Terua 1.e The court expressly approved the consent judgment and rejected

plaintiffs' objections to the consent judgment. Collateral estoppel may apply to determinations

made prior to the entry of a settlement agreement disposing of the underlying litigation. Knodle

v. Jeffrey,189 lll. App. 3d 877 , 545 N.E.2d l0l7 (2d Dist. 1989) (interlocutory orders became

final judgments when parties settled and agreed to dismiss claims with prejudice). Here, the

consent judgment dismissed Terca l with prejudice and was thus, a fìnal judgment on the merits.

A dismissal with prejudice pursuant to settlement is deemed to be as conclusive of rights

of parties as if the matter had proceeded to trial and been resolved by f,rnal judgment. 
^SDS

Partners, Inc. v. Cramer,3O5 Ill. App. 3d 893, 896, 713 N.E.2d 239,241(4th Dist. 1999

(successor owner was barred by res judicata from relitigating issue subject of settlement

agreement between defendant and original owner). In fact, defendants have essentially conceded

e Defendants recognize that, in general, courts are reluctant to give preclusive effect to

consent judgments because at times the extent to which issues are actually litigated in suits

ending in consent judgments is often in doubt. See Ekkert v. City of Lake Forest,225I1l. App. 3d

702, 588 N.E.2d 482 (2d Dist. 1992) (federal consent order would not have preclusive effect due

to lack of identity of issues or parties and it was unclear whether relevant issue was actually

litigated in federal action). This case is distinguishable in that plaintiffs are challenging the

ultimate validity of the consent judgment itself. Moreover, there is no doubt that the issues

plaintiffs are raising were expressly considered and rejected by the circuit court in Terra 1. The

consent judgment, as a court approved settlement that resulted from court ordered mediation,

should, similarto arbitration awards, be given the same res judicata or collateral estoppel elfect

as court judgments. See Peregrine Financial Group, Inc. v. Martinez,305 Ill. App.3d 571,712

N.E.2d 861 (1st Dist. 1999); Rosee v. Board of Trade of Cfty of Chicago,43 Ill. App.3d203,
239 356 N.E.2d 1012,1036-7 (1st Dist. 1976) (arbitration award entitled to preclusive effect and

barred litigation alleging identical issues).

Doc: I 8564 I
16

16di-004586



the frnality of Terca 1by filing a notice of appeal of the consent judgment in that case.

Finally, plaintiffs here were defendants in Terra 1. Thus, the requirement of identity of

parties is satisfîed. Accordingly, the doctrine of collateral estoppel is applicable and precludes

plaintiffs from relitigating counts I, IV, and V.

D. Counts I,IV, and V Should Be Dismissed Based On Res Judicata.

The doctrine of res judicata also prevents plaintiffs from relitigating the claims alleged in

counts I, [V, and V. The doctrine of res judicata provides that a finaljudgment on the merits

rendered by a court of competent jurisdiction acts as a bar to a subsequent suit between the

parties involving the same cause of action. River Park, Inc. v. City of Highland Park,184 lll. 2d

290,703 N.E.2d 833 (1998) (affrrming dismissal of complaint on grounds that dismissal of

federal complaint was a final adjudication for purposes of res judicata). Res judicata bars

relitigation of matters decided in the first action, as well as those matters that could have been

decided. River Park, 184 lll. 2d at 303,703 N.E.2d at 889; LaSalle National Bank v. County

Board of Schoot Trustees,6l lll. 2d 524,529,331N.E.2d 19 (1975). Here, the matters raised in

counts I, IV, and V were decided in Terra l when the court rejected plaintiffs' objections and

entered the consent judgment.

There are three requirements for res judicata: (l) a final judgment on the merits rendered

by a court of competent jurisdiction, (2) an identity of parties or their privies, and (3) an identity

of cause of action. River Park, I 84 lll. 2d at 303, 703 N.E.2d at 889. Each of these requirements

is satisfied here.

First, there was a finaljudgment on the merits rendered in Terra 1. Indeed, plaintiffs are

appealing that final judgment 
- the consent judgment. A judgment entered by consent of the
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parties operates in the same manner as any other judgment for res judicata purposes, and is

conclusive with respect to matters settled by the judgment. City of Mattoon v. Mentzer,282lll.

App. 3d 628,635,668 N.E.2d 601,606(4th Dist. 1996) (consent decree ìñ/as res judicata); Barrh

v. Reagan,146lll. App. 3d 1058,491N.E.2d 519 (2d Dist. 1986); EIIiot v. LRSL Enterprises,

Inc.,226Ill. App. 3d724,728,589 N.E.2d 1074,1077 (2d Dist. 1992): IV'ascher v. Lundeen,IlI

Ill. App. 2d 452,250 N.E.2d 318 (4th Dist. 1969); Village of Maywood Bd. of Fire and Police

Com'rs v. Dep't of Human Rights of State of lll.,296lll. App. 3d 570,580,695 N.E.2d 873,881

( l st Dist. 1998) (no res judicata because court in prior action lacked subject matter jurisdiction).

Any other interpretation would effectually nulliff all settlements because the same claim would

be subject to the possibility of future litigation and double recovery. Elliot,226 Íll. App. 3d at

728,589 N.E.2d at 1077 see also Arnett v. Environmental Science & Engineering, Inc.,Zl1lll.

App. 3d 938,944,657 N.E.2d 668,673 (3d Dist. 1995)'

In addition, if a court approves a settlement, it merges all included claims and causes of

action and is a bar to fuither proceedings. Keim v. Kalbfleisch, 57 Ill. App. 3d 621, 624,373

N.E.2d 565, 568 (5th Dist. 1978) (dismissal with prejudice pursuant to settlement agreement in

f,rrst action was res judicata bar to second action). Here, the court approved the consent

judgment. In addition, the consent judgment provided for the dismissal with prejudice of Tema I

A dismissal with prejudice is as conclusive of the rights of the parties as if the suit was

prosecuted to a final adjudication adverse to the plaintiff. Keim,57 lll. App.3d at624,373

N.E.2d at 568. Thus, the entry of the consent judgment by the Court constituted a final

judgment on the merits for purposes of res judicata.

The element of identity of the parties is also satisfied. For purposes of res judicata,
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privity is defined as a mutual or successive relationship to some property rights which were the

subject matter of the prior litigation. Marvel of lllinois, Inc. v. Marvel Contaminant Control

Industries, Inc.,318 Ill. App. 3d 856,865,144 N.E.2d 312,320 (2d Dist. 2001). Here, for

purposes of counts I, IV, and V, the only "new" parties are defendants Stebbins, Marshall, Daley,

and Hartman. These "new" defendants stand in privity to defendants Gidwitz and Buntrock who

were also parties in Terua 1. Buntrock and Gidwitz and the "new" defendants are all members of

the Board and all voted in favor of the consent judgment. Thus, the "new" defendants share a

mutual relationship to the Foundation that is the subject of this litigation.

Plaintiffs' claims in counts I, IV, and V were resolved in Terra /. The Illinois Supreme

Court has stated that lllinois courts are to apply the transactional test to determine whether there

is an identity of causes of action. River Park,l84Ill. 2dat311,703 N.E.2d 883; Saxon,3l8lll.

App. 3d at863-64,744 N.E.2d at3l9. The transaction test is satisfied if the claims arise from a

single group of operative facts even if the evidence needed to support the claims does not

substantially overlap. River Park, I 84 Ill. 2d at 31 I . Here, the claims of counts I, IV, and V arise

from the same operative facts that the court considered in its ruling on the consent judgment and

plaintiffs' objection to the consent judgment: the terms of the consent judgment, the intent of the

Foundation as set forth in its articles, the Foundation's bylaws, the mediation, the Attorney

General's involvement in the mediation, the Board's vote to approve the consent judgment, and

the alleged conflict of interest.

In fact, Judge Kinnaird expressly noted that much of Terra 11 is simply a collateral attack

on Terra 1. Specifically, when ruling on plaintiffs' motion for substitution ofjudge as a matter of

right, Judge Kinnaird stated as follows:
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Now, I'm not saying that there's any merit to their Count I. I'm
not saying that that can be inte¡preted as anything other than a

collateral attack on my decision.

* t< * {<

And I can understand why you may want to make [a substitution

for motion ofjudge] because I personally believe that this second

lawsuit, at least what I have seen of it, except for perhaps the last

count, is a collateral attack on my decision.

I think these arguments should be in front of the Appellate Court.

Not before another judge in the circuit court.

Ex. G, Transcript of Proceedings of September 21,2001,pp.45,71-72. Judge Kinnaird, who

was extremely familiar with the issues and record litigated before the court in Terra { expressly

noted that res judicata or collateral estoppel would be applicable based on her review of the

complaint in this action.r0 For this additional reason, plaintiffs' claims are barred pursuant to res

judicata and should be dismissed accordingly.

IV. COUNT I FAILS TO STATE A CLAIM FOR DECLARATORY RELIEF AND
SHOULD BE DISMISSED PURSUANT TO SECTION 2-615.

Count I fails to state a claim for declaratory relief and should be dismissed pursuant to

section 2-615. Count I seeks a declaration that would declare the consent judgment unlawful.

Declaratory judgments are governed by sectio n 2-l0l of the Illinois Code of Civil Procedure that

provides that "[t]he court shall refuse to enter a declaratory judgment or order, if it appears that

the judgment or order, would not terminate the controversy or some part thereof, giving rise to

the proceeding." 735ILCS 512-101. Under Illinois law, a declaratory judgment will be deemed

to terminate "some part" of a controversy if it terminates "an entire claim which is part of more

'o Although Judge Kinnaird did not review the amended complaint, that complaint did

not substantively amend counts I, IV, and V.
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than one claim." Marlow v. American Suzuki Motor Corp.,222Ill. App. 3d 722,584 N.E.2d (lst

Dist. 1994). The purpose of a declaratory judgment is to avoid litigation by allowing a court to

address a controversy "one step sooner than normally, after the dispute has arisen but before

steps are taken which give rise to a claim for damage or other relief." Tait v. Sangamon County,

138 lll. App. 3d 169,485 N.E.2d 558, 560 (4th Dist. 1985). Thus, Illinois courts require that

declaratory judgments terminate at least "some part" of litigation.

Here, count I seeks declaratory relief that would not terminate the controversy or "some

part" of the controversy that led to this action. Indeed, the declaratory relief sought would result

in piecemeal litigation. For example, a declaration as to the invalidity of the consent judgment

would result in additional litigation in Terua 1, as well as have an impact on the appeal of that

matter.

In Marlow, the Illinois Appellate Court, First District, upheld the dismissal of a complaint

for declaratory judgment on the grounds that the relief sought would lead to "impermissible

piecemeal litigation." Marlow,222Ill. App. 3d 122,584 N.E.2d 345; see also Schlossberg v.

E.L. Trendel & Associates, Inc.,63 lll. App. 3d 939,942,380 N.E.2d 950 (1st Dist. 1978)

(affirming dismissal of complaint that does not seek to declare rights under a contract or a

continuing legal relationship, but was an improper attempt to adjudicate whether plaintiff has a

legitimate cause of action). In addition , in Krebs v. Mini,53 lll. App. 3d 787 , 368 N.E.2d 159,

163 (2d Dist. 1977), the court affrrmed the dismissal of a prayer for declaratory relief on the

grounds that the relief would not terminate the litigation, but "would have led to the use of a

declaratory judgment for the kind of piecemeal resolution of matters in controversy which the

[Code of Civil Procedure] prohibits."
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To avoid piecemeal litigation, dismissal of a declaratory judgment claim is appropriate

when that claim - as here - is essentially a collateral attack on another action. Tait,l38 Ill.

App. 3d 169,485 N.E.2d 558 (declaratory judgment action barred as impermissible collateral

attack on judgment in criminal proceedings); see also Coles-Moultrie Electric Co-op v. City of

Charleston, S lll. App. 3d 441,289 N.E.2d 491(4th Dist. 1972) (affirming dismissal of claim for

declaratory relief because issues subject of claim were pending before Commerce Commission).

Here, plaintiffs fail to state a claim for declaratory judgment because the relief sought in count I

will clearly lead to "impermissible piecemeal litigation" and a clear collateral attack on Terra Ltl

V. COUNT IV SHOULD BE DISMISSED PURSUANT TO SECTION 2.615.

Count IV of the complaint alleges that the Board's adoption of the consent judgment on

June 29 , 200 1 was an ultra vires act and seeks injunctive relief and monetary damages, including

punitive damages. Plaintiffs allege that the resolutions adopted by the Board on June 29,2001

were ultra vires and that this Court should "enjoin the doing of such acts" and enter an order

"enjoining the defendants from taking further action in violation of law and contrary to the best

interests of the Foundation." Count [V, as discussed below, must also be dismissed for several

reasons.

rr Plaintiffs are essentially seeking to vacate the consent judgment by count I. Indeed, the

plaintiffs are essentially seeking to rescind the consent judgment but have failed to allege the

requisite elements of recision, namely, a statement of material fact, made to induce another party

to act, statement is false, and known by party making it to be false, and party to whom statement

is made reasonably believes it to be true and relies on it. Peddinghaus v. Peddinghaus,295 lll.
App. 3d 943,692 N.E.2d l22l (1" Dist. 1998). Moreover, although seeking to rescind the

consent judgment, plaintiffs have lailed to seek such relief pursuant to section 2-1401of the

Illinois Code of Civil Procedure and, for this additional reason, count I must be dismissed.
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A. The Arnended Complaint Ðoes Not Establish That The Board's Actions On
June 26, 2001 Were Ultra l/ires.

Plaintiffs fail to allege any facts to support the conclusory allegation that the six members

of the Board took actions that contravened the Articles of Inco¡poration and By-Laws. Plaintifß

allege that the amended Articles of Incorporation state that the Foundation may "operate

museums and schools, both in the United States and abroad" but do not provide any facts to

support the allegation that the consent judgment is ultra vires. Plaintiffs' conclusory allegation

that the consent judgment is ultra vires, without more, fails to state a claim and should be

dismissed.

B. Plaintiffs Fail To Allege The Elements Necessary For Injunctive Relief.

Plaintiffs fail to allege any facts necessary to support a claim for the injunctive relief

sought. An injunction, whether preliminary or perrnanent, is an extraordinary remedy, the use of

which is limited to those instances where the remedy at law is inadequate and serious irreparable

harmwouldresultwithoutimmediaterelief. Brownv. Murphy,278Ill. App.3d 981,664 N.E.2d

186 ( lst Dist. 1996). A party must establish, through well-pled facts that: (l) he possesses a

clearly ascertainable right or protectable interest which will suffer irreparable damage in the

absence of relief, and (2) he has an inadequate remedy at law. Id. Here, plaintiffs fail to allege

any facts to establish an ascertainable right or protectable interest. Nor do plaintiffs allege any

irreparable harm or inadequate remedy at law. Indeed, plaintiffs' claim for damages undermines

any claim of inadequate legal remedy,

C. The Requested Injunctive Relief Sought Is Vague.

Plaintiffs request that this court enjoin defendants "from takìng further action in violation
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of law and contrary to the best interests of the Foundation." Plaintiffs fail to allege any illegal

acts that must be enjoined. Illinois law requires that injunctions be specific:

The terms of an injunction should be as definite, clear and preclse

as possible in order that there may be no excuse or reason for
misunderstanding or disobeying it . . . A proper injunction must

couch its directions or prohibitions 'in terms so definite, clear and

precise as to demand obedience or to be capable of enforcement or
execution.'

Hartlett v. Dahm,94 Ill. App. 3d 1,5,418 N.E.2d 44,47 (2d Dist. 1981) (reversing judgment

entered that enjoined landowner from using property other than for authorized purposes) citing

People ex rel. Traiteur v. Abbot,27 lll. App. 3d 277 ,282-83,327 N.E.2d 130 (5th Dist. 1975).

Here, the injunction that plaintiffs seek is impermissibly vague and, count IV should be

dismissed.

D. There Are No Allegations To Support Punitive Damages.

Plaintiffs improperly seek punitive damages in count IV. Under Illinois law, punitive

damages are available only where the plaintiff alleges that the conduct at issue was malicious or

outrageous: "lllinois courts have consistently held that punitive damages are disfavored at law

and are generally inappropriate absent evidence of outrageous conduct or acts committed with

malice or a reckless indifference towards the rights of others." McCqnnv. Presswood,308 Ill.

App. 3d 1068, 107 1,721N.E.2d 8l l, 814 (4th Dist. 1999). To be entitled to punitive damages,

one must allege outrageous conduct, acts perpetrated by evil motive or with reckless indifference

to the rights of others." Guice v. Sentinel Tech., Inc.,294lll. App. 3d97,689 N.E.2d 355, 365

(1st Dist. 1997). Here, plaintiffs fail to allege any such facts and the claim for punitive damages

must be stricken.
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The Board's Approval Of The Consent Judgment Was Consistent With The

Foundation's By-Laws And lllinois Law.

Plaintiffs are unable to state an ultra vires claim based on allegations that the Board's

approval of the consent judgment (and amendment of the by-laws) did not have the requisite

number of votes. Plaintiffs allege in a conclusory fashion that defendants Stebbins and Marshall

had a conflict of interest, their votes should not have been counted, and that, as a result, there was

not enough votes to approve the consent judgment. Plaintiffs fail to allege a conflict of interest

under Illinois law. Specifically, section 108.60 of the Not For Profit Act provides that a conflict

of interest exists if a director of the corporation is directly or indirectly a party to the transaction.

805 ILCS 105/108.60. Section 10S.60(d) further provides that a conflict of interest occurs where

a director of a corporation is an offrcer, director or general partner, or has a material flrnancial

interest in an entity which is the other party to the transaction at issue. Thus, under Illinois law, a

conflict of interest exists only if a director has a pecuniary interest in the transaction. 805 ILCS

105/108.60. Here, plaintiffs do not allege that Stebbins or Marshall had a financial interest in

any other party to the consent judgment 
- nor were they officers or directors of any other entity

that was a party to this transaction. Plaintiffs have not alleged a conflict of interest existed under

Illinois law and have failed to state a claim that the Board's approval of the settlement was ultra

VITES

VI. COUNT IV SHOULD BE DISMISSED PURSUANT TO SECTION 2.619(a)(9).

The terms of the consent judgment itself bar plaintiffs' claim that the consent judgment is

an ultra vires acl. Plaintiffs allege in conclusory fashion that the consent judgment violates the

Articles of Incorporation that provide that the Foundation's purpose is to "expand the artistic

E
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horizons of a growing art public" and to "operate museums and schools, both in the United States

and abroad." Plaintiffs suggest that the consent judgment violates the Foundation's purpose by

"[r]estricting the Foundation's art collection to Chicago in isolation and installing a majority of

Illinois residents on its Board."

The consent judgment provides that:

For at last fifty years from the entry of this Order, the Foundation

shall maintain and exhibit the Terra Collection of American Art
("the Collection"), either by itself or through partnerships or

affangements with other institutions, in the Chicago metropolitan
area. . . The Foundation shall remain free to manage the Collection
as it deems appropriate including to provide art for display in

Giverny, France, and for special exhibits and programs and for
scholarly use, to make loans and to acquire works for, and de-

accession works from, the Collection.

Ex. A, pp. 2-3. The consent judgment does not limit the Foundation's ability to exhibit its

Collection in Giverny and for other special programs and scholarly use outside of Chicago.

Indeed, Judge Kinnaird in Terra I expressly noted that the consent judgment did not require that

the entire Collection remain in Chicago for fifty-years and that the Foundation was entitled to

exhibit the Collection elsewhere. See Exhibit F, p. 128. Thus, the terms of the consent judgment

bar plaintiffs' claim that it was an ultrø vires act.

VII. COUNT V SHOULD BE DISMISSED PURSUANT TO SECTION 2-615.

Count V purports to state a claim of breach of fiduciary duty against the Foundation's

directors that voted in favor of the consent judgment, alleging that the directors "willfully and

wantonly breached some or all of these fiduciary duties because the settlement is not in the best

interests of the Foundation, is inconsistent with the Foundation's charter and by-laws, and wastes

assets and opportunities of the Foundation." Plaintiffs fail to allege any facts to support the
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allegations that the directors breached their fiduciary duty to the Foundation by voting in favor of

the consent judgment.

The officers and directors of a not-for-profit corporation are charged with the same degree

of fidelity to the interests of the corporation as are the offrcers and directors of a business

corporation . Mile-O-Mo Fishing Club, Inc. v. Noble, 62 lll. App. 2d 50, 210 N.E.2d l2 (5th Dist.

1965). Pursuant to the business judgment rule, corporate directors are not liable for mere

mistakes or errors ofjudgment. 3A Fletcher, Cyclopedia of Corporations, $ 1039, at 45 (perm

rev. ed 1986 and $ 1039, at 4 (supp. 1994). The rationale behind the business judgment rule is

"that those to whom the management of the corporation has been entrusted are primarily

responsible for judging whether a particular act or transaction is one which is helpful to the

conduct of corporate affairs." Id.

Here, the amended complaint contains only conclusory allegations that the directors'

votes in favor of the consent judgment amounts to a breach of fiduciary duty. Under Illinois law,

absent allegations of fraud, illegality or conflict of interest on the part of the directors, decisions

made by corporate directors are protected by the business judgment rule, and may only be

attacked by alleging facts showing lack of due care in the making of those decisions. Stamp v.

Touche Ãoss & Co.,263lll. App. 3d 1010, 636 N.E.2d 616 (1st Dist. 1993). Plaintiffs have not

alleged any fraud, illegality or conflict of interest on the part of defendants Buntrock, Daley,

Gidwitz, and Hartman. In addition, plaintiffs have not alleged any facts establishing that the

business judgment rule should not apply, i.e.,that the vote for the consent judgment was the

result of a lack of due care, such as inattentiveness or the failure to make informed decisions. 1d

Instead, plaintiffs' claim for breach of f,rduciary duty is based on the plaintiffs' conclusory
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allegations that the consent judgment was not in the Foundation's best interest and inconsistent

with the Foundation's by-laws and charter. Plaintiff s self-serving statements are not sufficient

to allege a claim for breach of fiduciary duty or to overcome the business judgment rule.

Plaintiffs have not alleged any facts to establish that defendants Buntrock, Daley,

Gidwitz, and Hartman did not exercise due care when voting in favor of the consent judgment.

The consent judgment was the product of months of highly contested litigation and extensive

mediation efforts. The circuit court approved the consent judgment.r2 Stripped of all rhetoric, it

is clear that plaintiffs simply are unhappy with the consent judgment. In the absence of

additional factual allegations, plaintiffs' dissatisfaction with the consent judgment is insufficient

to state a claim for breach of fiduciary duty against defendants Buntrock, Daley, Gidwitz, and

Hartman.

VIII. PLAINTIFFS' CLAIM FOR DAMAGES IN COUNTS IV AND V MUST BE

STRICKEN.

Plaintiffs seek damages in count IY (ultra vires) and count V (breach of hduciary duty).

Plaintiffs have failed to allege any facts to support their claim for damages. Assuming plaintiffs

properly stated a claim for breach of fiduciary duty, which they have not, the defendants owe a

duty to the Foundation, not plaintiffs, and thus, any purported harm would be to the Foundation.

Plaintiffs have not alleged any facts whatsoever to establish any damages suffered by either the

Foundation or themselves and thus, the prayer for damages must be stricken.

r2 Courts across the nation have recognized the value of referring litigated matters to

alternative methods of resolution. Here, Judge Kinnaird's suggestion of mediation, and the

consent of all the parties, was the appropriate methodology to resolve the dispute, Mediation by

a skilled facilitator forced a dysfunctional and divided Board to rediscover its functionality,
communication and ability to achieve consensus. The process had the requisite integrity and the

consent decree reflects that consensus.
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CONCLUSION

WHEREFORE, for all the foregoing reasons? defendants Dean Buntrock, Margaret Daley,

Ronald Gidwitz, and Arthur Hartman, respectfully request that this Court strike and dismiss

counts I, IV and V of the Amended Complaint and enter any relief that this Court deems fair and

just.

Respectfu I ly submitted,

DEAN L. BUNTROCK, MARGARET DALEY,
RONALD GID and ARTHUR HARTMAN

By:
One of Their

William R. Quinlan
James R. Canoll
Cheryl L Niro
Lisa M. Hegedus

Quinlan & Canoll, Ltd.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2)263-0900
Firm No. 38600
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CIRCUIT COURT OF COOK COLTNTY, ILLINOIS

COLINTY DEPARTMENT, CHANCERY DIVISION

DEAN L BLINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Terra Foundation for the Arts,

Plaintiffs,

vs.

JUDITH TERRA a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKEK a Director of the

. Tena Foundation for the A¡ts, ALAN K.

SIMPSON, a director of the Terra

Foundation for the Arts, NAFTAII
MICHAELI and the TERRA
FOLINDATION FOR TFIE ARTS, an

Illinoi s Not-For-Profrt Corporation,

Defendants

TFIE PEOPLE OF TT{E STATE OF

ILLINOIS ex rel. JAMES E RYAN,
Attorney General of Illinois,

Plaintiff-lntervenor,

vs

JTIDITH TERR As a Director of the

Tena Foundation for the Arts, PAUL
HAYES TUCKE& a Director of the

Terra Foundation for the Arts, ALAN K'

SIMPSON, a Director of the Tena

Foundation for the Arts, and the TERRA

FOUNDATION FOR THE ARTS,

an Illinoi s Not-for-Profìt Corporation,

)

)

)
)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 00 CH 13859

Judge D. K. Kinnaird

)
)
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)
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)
)
)
)
)
)
)
)
)

)
)
)
)
)
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CONSENT JUDGMENT AND ORDER

This case having come before the Court upon the Complaints of, in the first instance'

Dean L. Buntrock and Ronald Gidwitz and, in the second instance, The People of the State of
lltinois, ex rel. James E. Ryan, Attorney General of Illinois, the Terra Foundation for the Arts

(the "Foundation") having moved fqr judgment on the pleadings, defendants Sen. Alan Simpson,

Dr Paul Tucker and Mrs. Judith Terra having frrled a verified answer to the complaints by leave

of Court on July 74,2001, and defendant M¡. Naftali Michaeli having filed a verified answer, the

plaintiffs Mr. Dean Buntrock and M¡. Ronald Gidwitz, the Foundation and the lllinois Attorney

beneral having reached an agreement to settle this dispute pursuant to Mediation ordered by this

Court, it is hereby ORDERED as follows:

l. This Court has personaljurisdiction over the parties and the subject matter of

these actions.

Z. Plaintiffs M¡. Bunrroch Mr Gidwita the lllinois Attorney General and the

delendant Foundation now desire to resolve these disputes amicably and without the necessity of
further proceedings in these actions. To that end, the Plaintiff Directors and the People of the

State of lllinois hereby release and discharge the Terra Foundation forthe Arts, its ofticers,

directors, agents and employees, and the Foundation hereby releases and discharges the Plaintiff

Directors and the peopleof the Stateof lllinois from any and all claims and obligations of any

kind or nature raised in or related to the matters raised in this lawsuit, whether in pleadings,

motions or argument, other than those obligations set forth herein.

3 For at least frfty years from the entry of this Order, the Foundation shall remain an

Illinois corporation, maintain its principal offrce in, and have its corporate headquarters in

Illinois. For at least frfty years from the entry of this Order, the Foundation shall also maintain

its books and records in lilinois, which shall be available to the Anorney General of lllinois for

inspection during normal business hours upon reasonable advance notice to the Foundation.

4. The Foundation shall conduct its affairs in accordance with its Articles of
incorporation and its By-Laws (including promoting American art and culture in the U'S. and

abroad) and the laws of the State of Illinois and act consistently with these undertakìngs. The

Foundation remains free to determine how best to achieve its goals, including (without

limitation) where and to whom to make grants.

5. For at least flrfty years from the entry of this Order, the Foundation shall maintain

and exhibit the Terra Collection of American A¡t ("the Collection"), either by itself or through

partnerships or arangements with other instirutions, in the Chicago metropolitan area. If at any

iime thereafter the Foundation desires to maintain and exhibit the Collection elsewhere, to cease

being an lllinois corporation or to cease maintaining its principal offtce, corporate headquarters

and books and records in Illinois, it shall flrrst give one year's advance written notice to the

Attorney General of Illinois of its intent, which notice may be given before or after the end of
such frfty-year period. Nothing herein shall be deemed to interfere in any way with the Attorney

General'-s.Uitity to take whatever action he or she deems appropriate in response to receipt of

any such notice The Foundation shall remain free to manage the Collection as it deems

appropriate including to provide art for display in Giverny, France, and for special exhibits and

-2-
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programs and for scholarly use, to make loans and to acquire works for, and de-accession works

from, the Collection. Nothing herein shall be deemed to interfere in any way with the

Foundation's ability and freeãom to continue to conduct its activities, operations and programs in

Giverny, France, which ability and freedom the Illinois Attorney General specifically

acknowledges and agrees to.

6. The Foundation shall amend its By-Laws to:

a expand the Board by August l, 2001, to include f,rfteen members (except

that for the Frrst year the Board may include up to sixteen members);

b. institute initial staggered terms of one, two, three and four years for all

Directors with subsequent terms of four years each, and each of the fifteen

Board members shall be elected to aterm of one, two, three or fouryears

as rhe Board determines appropriate for each Director elected, subject to

the requirement that each of the five new Directors serve an initial term of
four years; and

c. establish term limits for all Directors, with no member serving more than

eight years after entry of this Order.

7 The Foundation shall reserve and require that, for at least twenty-five years from

entry of this Order, a majority of the Board positions be at all times held by residents of lllinois,

with the exceprion that until the 2002 Annual Meeting or December 3 l, 2002, whichever occurs

frrst, frfty per cent of such Board positions shall be held by lllinois residents.

8. All current members of the Board of Directors will serve only until the 2002

Annual Meeting and will not be eligible to stand for election to the Board of Directors at any

time thereafter.

g. The Foundation will add to its Board the following five Directors, each of whom

shall be elected to serve an initial term of four years and be eligible for election to one additional

four-year term:

l0
Directors.

a. James R. Donnelley

b Marshall Field V

c. Dr. Kathleen A. Foster

d. Prof. Robert S. Hamada

e Frederick A. K¡ehbiel

The new Chairman of the Board shall be chosen from among the flrve new

3
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I I As soon as practicable after the new Directors have taken ofTrce, new ofiìcers and

committee heads shall be elected. The new Executive Committee shall be composed of the

newly elected ofiìcers and committee heads The new Strategic Planning Committee shall

include Messrs Gidwitz and Stebbins and one or more of the new Directors and shall try to
negoriate a partnership with another Chicago metropolitan area institution with the goal of
ceasing to operate a stand-alone museum in Chicago.

lZ. Reasonable attorneys' fees incurred by the Foundation's Directors in connection

with this lawsuit, as determined by the Court, shall be paid by the Foundation.

l3 These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom

specifically denies any wrongdoing or liability. The Court retains jurisdiction over the actions

and the parties solely for purposes of enforcing the terms of this Consent Judgment And Order

and for such further orders and directions as may be necessary or appropriate for the construction

and effectuation of this Consent Judgment And Order.

14 The Plaintiff Directors, the Attorney General, and the Foundation agree to the

mutually-acceptable press release attached as Exhibit À and agree that no other public statement

shall be made by the PlaintiffDirectors, the Attorney General or the Foundation or any of their

anorneys, agents or employees on their behalf regarding the Litigation, the mediation or the

senlement.

ENTERED:

DATE
udge hy e Kinnaird I 01,4 fr\.
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PlaintifÊDirectors of the Terra Foundation

Dean L. Bunt

The Terra Foundation for the Arts, an

Ill inois Not-for-Profi t Corporation,
pursuant to resolution passed by its
Board on

By:

lts

nt Name

Date

d
/-_r

wttz

Date:
t) o, 0(

Attorney General of Illinois

By

Print Name

(Title)

Date:
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Plaintiff-Directors of the Tena Foundation

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date:

Attorney General of Illinois

By

P Name

Date: (t

0

The Terra Foundation for the Arts, an

lll inois Not-for-Profit Corporation,
pursuant to resolution passed by its
Board on

By

Its

Print Name

Date

5

16di-004606



P laintiff-Dircctors of the Terra Foun.larion

De¡¡ L. Buntrock

Date:

RonåId L. Gdwitz

Dare;

Attornsy C¡cncral of Illinoi¡

Print Narne

Date

Tbo Tcrra Foundæiou fûr tbe A¡ts, an

Illinoi s No¡-for-hofi t Corporarioo.
pursua¡ú to rcsolution pææd by its
Board on rJur ¿ 2oo t

Date: a( 2 LOo

,l*, l'*r-
sect e ilt t4à TuE'.(u¿ â(

P¡int N¿me: îrEtNtpE P,+t, htt*r+

By:

Criüc)
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EXHIBTT A

JOffVt pRESS RELEASE re BUNTROCK et. al. v. TERRA FOUNDATION. et al'

The plaintiffs and the Foundation are pleased to announce that a settlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra

Foundation's collection for no less than 50 years. The Foundation will continue to manage its

affairs, to operate its museum and programs in Giverny, France, and to promote understanding of
and appreciàtion for American art. The Attorney General is satisfied that the settlement upholds

the inìårests of the people of the State of lllinois. The plaintiffs and the Foundation are pleased

that a settlement could be reached.

The plaintiffs and the Foundation have agreed to let this statement stand alone.

No further statements are to be made.

-6-
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IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

DEAN L. BUNTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the

Tena Foundation for the Arts,

Plaintiffs,

)

)

)

)

)

)

)

)

)

)

)

)
)
)

)

)

)
)
)
)

fflf 'tt1:18'î9

No.00 CH

ruDiTH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra

Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOLINDATION FOR THE ARTS, an

an Illinois Not-For-Profit Corporation

Defendants.

VERIFIED COMPLAINT

plaintiffs, Dean L. Buntrock ("Buntrock") and Ronald Gidwitz ("Gidwitz"), Directors of

Terra Foundation for the Arts, an Illinois not-fcrr-prcfrt coi1,c';:aiion, for their Complaint against the

Defendants, state as follows:

Nature of this Action

I This is an action for declaratory, injunctive and other relief seeking to enjoin

defendants' illegal and wasteful conduct in connection with the management and operations of Terra

Foundation for the Arts, an Illinois not-for-profrt corporation ("Terra Foundation")'

Z Inthis action plaintiffs seek to enjoin defendants from (1) holding a meeting of the

Foundation,s Board of Directors in violation of rerra Foundation's by-laws; (2) taking any action
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to elect or remove any member of the Board of Directors or changing any committee assignment;

(3) taking any action to close the Terra Museum in Chicago or move Terra Foundation or any of its

assets outside the State of lllinois; and (4) taking any other action contrary to the by-laws of the

Terra Foundation or defendants' fiduciary duties as directors of an Illinois Not For Profit

Corporation.

The Parties

3 Plaintiff Buntrock is a resident of DuPage County, Illinois, a prominent

businessperson, and a benefactor of the arts. Since 1998, Buntrock has served as a director and

officer of Terra Foundation. He presently serves as Terra Foundation's treasurer, is chairman of its

finance and investment committee, and is a member of its Executive Committee.

4 Plaintiff Gidwitz is a resident of Chicago, Cook County, Illinois, a former CEO of

Helene Curtis Corporation, and a benefactoi of the arts. Since 1982, Gidwitz has served as a

director and officer of Terra Foundation. He presently serves as chairman of Terra Foundation's

strategic planning committee and is a member of its Executive Committee'

5 Defendant Paul Hayes Tucker ("Mr. Tucker") is a resident of Massachusetts. Mr.

Tucker is a director, chairman and president of Terra Foundation and is a member of its Executive

Committee.

6 Defendant Judith Tena is a resident of Washington, D.C. Judith Terra is a director

and vice chairman of Terra Foundation, and is a member of its Executive Committee.

7 Defendant Senator Alan K. Simpson is a resident of Wyoming and a former United

States senator from that state. Sen. Simpson is a director of Terra Foundation and a member of its

finance and investment committee.
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8 Defendant Naftali Michaeli ("Mr. Michaeli") is an Israeli citizen and a resident of

Washington, D.C. Mr, Michaeli is a close personal friend of Judith Terra, and has no offrcial

position with Terra Foundation.

9 Defendant Terra Foundation is an Illinois not-for-profit charitable corporation

established in 1978 by Daniel J. Terra (deceased) ("Dan Terra") to preserve and exhibit collections

of American Art, to expand the artistic horizons of the Illinois art public through educational

programs, and to operate museums in Chicago and France.

l0 Because of Dan Terra's extraordinarily generous gifts to Terra Foundation in his

lifetime, and his bequest to Terra Foundation of most of his estate, Terra Foundation's assets now

total approximately $450 million, including investments, real estate, and a priceless collection of

American art.

I I Terra Foundation owns and operates the Terra Museum of American Art (the "Terra

Museum") located at 664N. Michigan Ave., Chicago, Illinois'

lZ Tena Foundation cunently has eleven directors, the maximum number allowed under

the by-laws of Terra Foundation. The Board includes Margaret Daley, a well-known benefactor of

education and the arts and the wife of Mayor Richard M. Daley, and Arthur A. Hartman, the former

United States Ambassador to France. The Board also includes Helene Ahrweiler, Jacques Andreani,

Stephanie Marshall and Theodore Stebbins. catherine A. Stevens, the wife ofunited States senator

Ted Stevens, was the Executive Director of Terra Foundation from August of 1996 through April,

2000 until terminated bY Tucker.

Creation of Terra Foundation

-3-
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I 3 Dan Terra established Terra Foundation in December 1978 under the Illinois General

Not For profit Corporation Act. [t was Dan Terra's intent and purpose to provide a Museum in the

Chicago area that would exhibit collections of American art and educate the public generally on

issues of American art. As set forth in the original Articles of Incorporation, the purpose of Tena

Foundation was:

to form, preserve, and exhibit collections of paintings, sculpture, graphic arts,

architecture, and design representing American art; expand the artistic horizons of

a growing art public through such activities which will include lectures, symposia,

taiks, demonsirations, films, and related educational programs designed to further

these purposes; establish, conduct, operate, and maintain a school of instruction and

uny und àll artistic and technical educational fine arts courses and other subjects

reiating thereto; build, erect, maintain, equip, manage' lease, and operate a museum

and all component parts deemed advisable or necessary to provide space for these

activities and exhibitions; engage in any and all other activities and exhibitions.

(See Articles of Incorporation, attached hereto as Exhibit 1).

14 To ensure that the primary mission andpurpose ofTerra Foundation was carried out,

the Terra Museum was opened in 1982 in Evanston, Illinois. In 1987, the Museum relocated to 664

N. Michigan Avenue, chicago, Illinois, and remains at that location until today.

l5 Throughout the 1980s and early to mid- 1990s, Dan Terra contributed cash, stock and

art for the continued growth and viabilify of the Terra Foundation and the Terra Museum in chicago'

To ensure that his contributions would further the goals and mission of Terra Foundation for the

beneht of the public, Dan Terra created two restricted endowments, the "B2 Endowment," restricted

to the acquisition of art for Terra Foundation, and the D4 Endowment restricted to education

endeavors relating to American art'
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l6 In the early 1990s, Terra Foundation constructed and developed the Musee d'Art

Americain Giverny ("Giverny Museum"), an art museum in Giverny, France dedicated to the

exhibition of American art and American art education.

17 Primarily because of Dan Terra's gifts and bequests, the value of Terra Foundation

has grown substantially since its creation. Currently, Tena Foundation holds net assets worth

approximately $450 million. The value of the art alone located at the Terra Museum in Chicago

exceeds $100 million, with the overall value of Terra's Foundation's art collection exceeding $173

million.

I g pursuant to its by-laws, the Board ofDirectors ofTena Foundation is required to hold

an annual meeting during the month of September of each year for the purpose of electing directors

and officers and for the transacting of other business. tf the election of the directors and offrcers is

not held at such meeting, the Board of Directors may cause the election to be held at a meeting of

the Board of Directors as soon thereafter as may be convenient. The Board of Directors may only

elect officers and directors by a majority vote'

l9 In periods of time between the quarterly Board of Director Meetings, the by-laws

provide that as Terra Foundation's Executive Committee has the authoriry to take action on behalf

of rerra Foundation, except on specific issues delegated to the Board of Directors pursuant to the

Illinois General Not For profrt Corporation Act. Since October, 1999, Terra Foundation's Executive

Committee has consisted of plaintiffs Bunffock and Gidwitz, defendants Edith Terra and Mr. Tucker,

and director Stephanie Marshall.

Dan Terra's Dedication To Chicago

-5-
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Z0 Dan Terra was a successful entrepreneur and businessman who resided predominately

in the Chicago area. A large portion of his wealth enured through investments in companies located

in and around Chicago. As result, Dan Terra made the decision to start the Tena Foundation with

the intent to benefit of the citizens of lllinois and the Chicago area. Terra Foundation became

Terra's principal charitable endeavor.

2l Dan Terra described his decision to establish Terra Foundation in Illinois and to open

Tena Museum in the Chicago area for the people of Illinois as follows:

[W]hat's exciting is that it's a deep commitment. There's not another museum of

American art within 400 miles of Chicago, and we have a real educational job to do.

(See Grace Glueck,.4n erican-Art Museum Opening in chicago,N.Y. Times, April lg,lg87 at B 14,

attached hereto as Exhibit 2). On many occasions, Dan Terra articulated his intent to benefit the

people of Illinois through the creation of Terra Foundation in lllinois and the opening of Terra

Museum as " major institution in Chicago." (See, e.g., Dodie Kazanjian,DaníelJ' Terra, America's

First Ambassador-at-largefor Cultural Affairs Pursues the Best in American Paintingfor His New

Museum in chicago, House & Garden, May 1987, at 52, attached hereto as Exhibit 3)'

22 Shortly after the creation of Terra Foundation, Dan Terra's first wife, Adeline died'

In 19g6, Dan Terra married Judith Terra. Judith Terra acknowledged in a prenuptial agreement that

she fully understood that the bulk of Dan Terra's estate would go to the Terra Foundation, and she

unequivocally promised that after his death she would not seek any assets of his Estate other than

those given to her under the prenuptial agreement. Under the prenuptial agreement' Judith Terra

agreed she would receive only a fixed amount of money and assets upon Dan Terra's death' Judith

Terra became a member of the Board of Directors of Terra Foundation'
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23 On information and belief, after Judith Terra became a member of the Board of

Directors of Terra Foundation, she suggested to Dan Terra that the Terra Museum be closed and

Terra Foundation be moved out of Chicago, This was never done during Dan Terra's lifetime.

Terrats ath A.nd The Wi Contest

24 On June 28,1996, Dan Terra died after suffering a stroke. As the sole residuary

beneficiary under his will, Terra Foundation was to receive $125 million.

25 As the frrst step in a plan to seize control of Terra Foundation, Judith Tena

immediately attempted to transfer Dan Terra's probate proceedings from the Circuit Court of Cook

Counfy to Washington, D.C. After a five-day trial, the Chief Judge of the Probate Division denied

the motion to transfer, finding that the motion was without merit in law or fact.

26 Judith Terra next embarked on a scheme to seize tens ofmillions of dollars that Dan

Terra intended for Terra Foundation.

27 Under the prenuptial agreement between Dan Terra and Judith Terra, Judith Terra

was to receive $4.5 million in cash plus approximately 52.6 million in other assets, for a total of $7.1

million.

Zg Contrary to her promise in the prenuptial agreement, after Dan's death, Judith Tena

immediately filed an action challenging the prenuptial agreement and contesting Dan Terra's will'

Judith Terra sought for herself $43 million of the $ 125 million bequest to Terra Foundation.

Zg Judith Terra's attempt to seize $43 million of Dan Terra's bequest to Terra

Foundation put her in irreconcilable conflict with the interests of Tena Foundation and, therefore'

with the people of the state of Illinois as the beneficiaries of the charitable trust created by Dan
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Tena. As a result, Judith Terra was forced to take a leave of absence as a director of Terra

Foundation.

30 The Terra Foundation hired Tyrone Fahner, former Attorney General of Illinois, and

Howard McCue III of Mayer, Brown & Platt as special counsel with respect to Judith Terra's

attempt to seize the $43 million bequest. Both Tena Foundation's special counsel and the counsel

for Dan Terra's estate found that Judith Terra's claims lacked substantial merit. However, to avoid

protracted litigation, the estate and Terra Foundation entered into a settlement with Judith Tena

whereby she received approximately $l million more than she was entitled to under the prenuptial

agreement. This allowed Terra Foundation to receive virtually all of Dan Terra's $125 million

bequest as intended under Dan Tena's will.

Mismanagement of Terra Museum After Dan Terra's Death

3l Following the settlement of her claims against the Dan Terra's Estate, Judith Terra

sought reinstatement to her position as director of Tena Foundation. Thereafter, changes were

made within Terra Foundation and the Museum that were contrary to the best interests of Tena

Foundation and therefore contrary to the public interest that was intended to benefit from Tena

Foundation.

32 Beginning in mid-1998, Judith Terra launched a scheme to gain control of Terra

Foundation to carry out her own agenda of closing Terra Museum in Chicago and moving Terra

Foundation to Washington, D.C. Judith Terra owns a home in Washington, D'C' and desires to

move the Foundation there to obtain a prominent place in the social circles of washington, D'C'

Judith rerra believes that if she is able to move a foundation as large as Terra Foundation to
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Washington, D.C., she would be able to establish herself in Washington, D'C' as a large benefactor

of the arts, thereby placing herself in the elite social circles of Washington, D'C'

33 To accomplish her scheme of seizing control of Tena Foundation, Judith Tena began

stacking Terra Foundation's Board with persons loyal to her alone. For example, Judith Tena

recoffrmended and sought the election of her friend Sen. Simpson to the Board. Sen' Simpson

became a director in mid-1999. At his f,rrst Board of Directors meeting in October 1999, Sen'

Simpson announced to the Board that his purpose for being on Terra Foundation's Board of

Directors was "to protect Mrs' Terra's interests'"

34 prior to October 1999, Judith Terra orchestrated a plan to replace Arthur Hartman

as Terra Foundation's president and chairman with her loyalist, Mr' Tucker' Although Terra

Foundation had been searching for a new president for more than fwo years from outside the Board

of Directors, Judith Terra and her new allies on the Board replaced Arthur Hartman as president and

chairman with Mr. Tucker. As was later discovered, the decision to place Mr. Tucker in the position

of president and chairman was made to further Judith Terra's attempt to gain control of Terra

Foundation and to further her own agenda contrary to the mission and intent of Dan Terra in creating

Terra Foundation.

35 Mr. Tucker and Judith Terra further entrenched their power through the hiring of

Donald Ratner and the unauthorized expansion ofhis authority within Terra Foundation' Mr' Ratner

was originally retained as a consultant to the Foundation on an interim basis' During the January

25,2000 meeting of the Board of Directors a motion was made to give Mr' Ratner the title of vice

president of flrnance and administration. The Board members present at the meeting voted in favor

of the motion. However, because not all Board Members were present, the motion was made subject
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to the ratif,rcation by each of the absent Board members. In a subsequent poll of Board members'

the motion failed to receive unanimous approval as required by the vote at the January 25' 2000

meeting. Nonetheless, pursuant to Mr. Tucker's dictate, Mr. Ratner has continued to serve as a

purported officer of Terra Foundation, and has taken direction from Board members loyal to Judith

Terra.

36 Judith Tena also furthered her scheme to gain control of Terra Foundation by causing

the removal of the attorneys that had counseled and represented Tena Foundation since its inception'

In 1982, Dan Terra asked James Collins, an attorney at the law firm of Bell' Boyd & Lloyd' to act

as both general counsel and an offrcer of Terra Foundation. Collins served in the capacity of general

counsel and secretary of rena Foundation from i978 until his removal in october 1999' He also

served as treasurer from August 1996 through october 1999. During this time' collins had

represented the interests ofrena Foundation through many difficult issues, including Judithrerra's

attempt to confltscate $43 million of Dan Terra'S bequest to Terra Foundation'

3j Defendants next forced the resignation of Terra Foundation's special counsel, Ty

Fahner and Howard Mccue III of Mayer, Brown & platt. Terra Foundation hired Mayer, Brown

& platt as special counsel when Judith rerra sued Dan Terra's estate for the s43 million residual

bequest to Terra Foundation. Mayer, Brown & ptatt arso represented rerra Foundation in

connection with its interests in the now defunct Mercury Finance company'

33specifically,onoraboutAugustll,2000,Mr'Ratner'actinginhisultravires

capacity at the direction of defendants, told Mayer, Brown & Platt that Terra Foundation would not

pay its fees for any time incurred in dealing with or responding to any issues not specifrcally

requested by either Mr. Tucker or Mr. Ratner. Mayer, Brown & Platt rejected this anangement
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recognizing that it wouid be contrary to its duties and obligations as special counsel to Terra

Foundation and its directors. In resigning its position as special counsel to Terra Foundation, Mayer,

Brown & Platt stated in a letter to Mr' Tucker:

In our onginal engagement letter of December 11, 1996, sent by Ms. Ahrweiler and

ourselves, the Foundation requested that we act as special counsel to the Foundation.

It was clear that the client was the foundation, not merely its President and

Chairman. That letter also made clear that v/e were to provide legal advice and

representation to the Board of the Foundation. As special counsel, we have worked

with three different Chairmen, a number of board members, staff and counsel. We

owe professional oblisations to the institution and all of its directors. It would not

be consistent with our professional obligations to decline to respond to the concerns

of directors.

(Emphasis added) (See August 18, 2000 Letter, attached hereto as Exhibit 4)'

39 In furtherance of her plan to seize control of Terra Foundation, Judith Terra, Mr'

Tucker and Sen. Simpson have ignored the requirements of Tena Foundation's by-laws regarding

management of Terra Foundation. Article III, Section I I of the by-laws provides that the executive

committee is to operate Terra Foundation between the quarterly Board of Director meetings. (See

By-laws of Terra Foundation, attached hereto as Exhibit 5, at Article IV, Section 9)' With few

exceptions relating to bringing in new counsel for Terra Foundation, issues were not brought before

the executive committee. By not having meetings of the executive committee, Judith Terra, Mr.

Tucker, Sen. Simpson were able to control the operations of Terra Foundation for their own benefit,

contrary to the provisions of the by-laws.

40 Judith Terra, Mr. Tucker, Sen. Simpson have also consulted with and taken advice

from Mr. Michaeli. Mr. Michaeli has been making decisions for Terra Foundation even though he

is not an officer or director of Terra Foundation, or even an employee. Mr' Michaeli's only

connection to Tena Museum is his relationship with Judith Terra'
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4l Judith Terra also began treating the art collection of Terra Foundation as if it were

her own personal property. Judith Terra ordered that art from the collection held by Terra

Foundation be transported from the Giverny Museum to her personal residence. The curator of the

Giverny Museum objected to any piece of the collection leaving the Giverny Museum. However,

at Judith Terra,s direction, Mr. Tucker ordered the curator of the Giverny Museum to transport the

art to Judith Tena's residence for her personal use.

42 Under the control of Judith Terra, Mr. Tucker, Sen. Simpson and Mr. Michaeli,

substantial waste and mismanagement has occuned which jeopardizes the continued viability of

Terra Museum. This waste and mismanagement includes, but is not limited to, the following:

a. Grossly mismanaging Terra Museum in a manner that has resulted in the loss

or mrnãver of almosihalf the employees, including key persons responsible

for Tena Museum'S day-to-day operations and continued success;

b. Causing the primary individuals in charge of security at Terra Museum to

quit r;ulting in an inexperienced and understaffed security staff, and

jLopardizingìhe securiry of tne $100 million of art displayed and collected

at Terra Museum;

c. permitting a director of Tena Foundation to engage in a conflict of interest

in represanting Terra Foundation at art auctions while, on information and

Uetief, representing the interests of private clients at the same auction;

d. Expending significant monies on the purchases of art without obtaining the

input or approval of the Board of Directors or the Collections Committee

chìrged *ìiit ttr. responsibility of advising the Board of Directors on issues

involving art acquisition;

e. Attempting to invade the D4 Endowment restricted to educational purposes

for the unauthorized purpose of acquiring art;

f. Bypassing the lawfully elected Executive Committee operating Terra

Foundation and Terra Museum;

g. Wastefully incurring excessive legal fees by retaining inexperienced counsel

in replacement of Tina Foundation's long-standing counsel;
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Misusing the art collection of Terra Foundation for Judith Terra's own

personaa use and in a manner that placed the collection in danger and

jeopardy; and

Allowing Mr. Michaeli to participate the management, control and operation

of Terra Foundation and Terra Museum.

43 Members of the Board of Directors have repeatedly questioned the manner in which

Mr. Tucker, Judith Terra and Sen. Simpson have been operating Terra Foundation in the past year.

For example, on March 2,2000, Margaret Daley wrote to John Neff, Director of Tena Museum,

regarding the significant problem occurring at Terra Museum as a result of the high turnover of key

employees. Speciflrcally, Mrs. Daley stated:

Having just returned from out of town, I am disheartened about the news concerning

Ginny Spindler. John, Ginny worked tirelessly on the School Resource Guide. I was

u"ry irni..ssed with her work and Rachel's as well. In fact, without their herculean

effórts, ìt would not have been a worthwhile publication. [n fact, it would have been

an embarrassment to the Foundation. Your letter to Ginny was, from my point of

view, unkind and uncalled for. It distressed me to see people heated in such a

manner. In my working with her on education issues, I believe she has always gone
,.above and beyond" hei duties .... I couldn't leave without letting you and the Board

know my feelings and deep concerns.

(See March 2,2000 Letter, attached hereto as Exhibit 6)'

44 Other members of the Board of Directors, including Buntrock, as well employees of

both Terra Foundation and Terra Museum have repeatedly and vigorously challenged the manner

and lack of direction in which Terra Foundation has been operated and managed under the direction

of Mr. Tucker. (See Arthur A. Hartman letter dated November 7,1999, attached hereto as Exhibit

7).

45 On information and belief, the pattern of mismanagement and waste occurring at

Terra Museum is a conscious effort on the part of Judith Terra, Mr' Tucker and Sen' Simpson to

cause the failure of rerra Museum in chicago to justify crosing Terra Museum in chicago and

h.
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moving Terra Foundation from Chicago to Washington, D.C. for their own purposes and in utter

disregard for the people of Illinois intended to benefit from Dan Terra's museum and foundation.

P

46 Despite the fact that Terra during his life had rejected any suggestion of moving Tena

Museum from Chicago and therefore depriving the people of the State of Illinois of the charitable

trust that he had created, Judith Terra has never abandoned her personal scheme to close Terra

Museum in Chicago and move Terra Foundation to Washington, D.C. In the last year, after Mr'

Tucker obtained the position of president and chairman, Judith Terra, Mr. Tucker and Mr. Michaeli

have been actively seeking to close Terra Museum in chicago.

4j To this end, and in breach of their fiduciary duties to Terra Foundation and the people

of lllinois, Judith Terra and Mr. Tucker have engaged in negotiations relating to a merger or

affiliation between Tena Foundation and The Corcoran Gallery of Art in Washington, D.C. ("the

Corcoran,'). As part of the proposed merger of affiliation, certain positions on the Board of The

Corcoran would be fi¡ed by individuals on the Board of Directors of Terra Foundation. Also, the

proposal provides that the president and chairman of Terra Foundation, Mr. Tucker' would assume

the position of vice-chairman of The Corcoran'

4g The overall plan and method whereby Judith Terra and Mr. Tucker would secure their

mission of obtaining prominent positions in washington, D.C., in breach of their fiduciary duties

to the people of lllinois, was clearly evidenced at the recent Board of Directors meeting held on

August 24,2000. There, Mr. Tucker made clear that it was his intention to close Terra Museum in

Chicago. Mr. Tucker stated that under his thinking, there were potential problems with the

J
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continued operation of the museum in Chicago. Mr. Tucker went to state clearly and

unambiguously,

the best way to maximize our resources and fulfill our mission is to align with

another institution, close the Chicago museum and focus on Giverny and educational

initiatives of the Foundation.

(Emphasis added) (See Minutes of August 24, 2000 Board of Directors Meeting, attached hereto as

Exhibit g, p. 2). In fact, many of the "problems" with the Chicago museum were of the defendants'

own making.

49 Buntrock objected to Mr. Tucker's improper interpretation of the mission of Terra

Foundation and stated that the closing of Terra Museum in Chicago had never been discussed or

considered by the full Board of Directors. Mr. Tucker agreed that this critical issue had never been

discussed by the full Board of Directors, but stated that a decision had already been reached to close

Terra Museum in Chicago. According to Mr. Tucker, the Strategic Planning Committee was

prepared to make a recoffrmendation on this issue to the Board of Directors. Mr. Tucker stated that

the Board of directors "definitely" must make a decision on the closing of the Chicago museum

during the annual Board of Directors meeting in September 2000.

50 In conjunction with their overall plan, Judith Terra and Mr. Tucker have attempted

to create the impression that Terra Museum in Chicago needs to be abandoned as a mission of Terra

Foundation.

Defendants' Plan To Remove Buntrock
From Board Of Directors To Further Their Goals

5l Notice was mailed to the directors informing them that the annual Board of Directors

meeting of Terra Foundation was scheduled for Tuesday, September 26,2000 in France' Although

various events and committee meetings were scheduled to occur between September 23,2000 and
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September 26,2000,the annual meeting of the Board of Directors was scheduled for September 26,

2000

52 As set forth in the agenda for the annual Board meeting that was distributed to each

Board member, the election of officers and directors for the upcoming year was to be held during

theSeptember26,2000meeting. (SeeAgendaforSeptember26,2000BoardofDirectorsMeeting,

attached hereto as Exhibit 9). As set forth in the agenda, the elections were to occur and then the

chairman of each committee would make a presentation to the Board. (Id.) As indicated in the

agenda, Mr. Buntrock was scheduled to give a presentation to the Board as the chairman of the

finance and investment committee immediately subsequent to the election of the directors and

ofhcers.

5 3 The defendants have now contrived a plan to ensure that the directors are elected with

the exception of Buntrock. Defendants intend to see that Buntrock is not retained as a director in

order to allow them to more easily accomplish their unlawful personal objective of closing the

museum in Chicago and moving Terra Foundation to Washington, D'C. Buntrock has recognized

defendants, efforts and has continued to question the Board's authority to move the charitable assets

of the people of the State of Illinois to washington, D.C. in contravention of the Board's frduciary

duties to the PeoPle of lllinois.

54 plaintiffs have just recently leamed of the defendants' improper plan to remove Mr'

Buntrock from the Board of Directors. Subsequent to the dissemination of the agenda for the

september 26,2000meeting of the Board of Directors, and only days prior to the directors leaving

for France, Mr. Ratner v/as directed to send a letter to all directors, without any consultation,

informing them that a 3 O-minute Board of Directors meeting was scheduled for september 24 ,2000,
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two days prior to the properly noticed and scheduled meeting of the Board of Directors' (See

September 15,2000 Letter, attached hereto as Exhibit 10)' This improperly noticed meeting has

been scheduled because defendants will not have a sufficient number of directors available on

september 26,2000 to remove Mr. Buntrock from the Board of Terra Foundation'

55 Defendants' attempt to hold the elections for directors and/or officers at a Special

Meeting of the Board of Directors on September24,2000, is violative of the by-laws of rerra

Foundation for at least two reasons. First, Ratner rdoes not have the authority to provide notice of

a meeting of the Board of Directors as he is not the secretary of Terra Foundation, nor is he even a

duly elected offrcer or director. pursuant to the by-laws of Terra Foundation, only the secretary of

Terra Foundation is empowered to provide notices required under the by-laws' (Exhibit 5' Article

IV, Section 9). Any attempt by Ratner to send notice of a meeting of the Board of Directors

constitutes an ulffa vires act.

56 Second, under the by-laws an election of the officers and directors may occur only

at one of two occasions. First, the election may take place at the annual meeting of the Board of

Directors. Second, if the election is not held at the scheduled annual meeting, a special meeting may

be held subsequent to the annual meeting. (Id. at Article III, Section 3)' The by-laws provide no

authoriry for the holding of elections of officers or directors prior to the scheduled annual meeting'

For this additional reason, defendants' attempt to hold the elections of directors and offrcers at the

improperly noticed meeting on Septemb er 24,2000 constitutes and ur*a vires act, as well as a clear

breach of their fiduciary duty to Tena Foundation and the people of lllinois'

5j Without relief from this Court, defendants will carry out their improper plan to ensure

that Buntrock does not remain as a director and officer, to close the Tena Museum in chicago and
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to undermine the effort of the other directors to ensure that hduciary duties to the Terra Foundation,

and its beneficiaries -- the people of the State of Illinois -- are followed. The Defendants'plan is

motivated by their own self-interests and desires, and inconsistent with their fiduciary obligations

as directors of a charitable trust intended to benefit the people of lllinois.

58 Moreover, if defendants are permitted to carry out their plan to remove Buntrock

there is a real and serious danger that other members of the Board of Directors will resign their

positions thereby leaving the Tena Foundation in great jeopardy, and leaving the people of Illinois

without protection on the Board. Once Buntrock and other similar "obstructionist" directors are

removed or resign, defenclants will have no opposition to carrying out their plan of depriving the

people of Illinois of the public trust created over twenty years ago by Dan Terra for their benefit.

COUNT I
(DeclaratorY Relief)

59 plaintiffs repeat and reallege the allegations contained in Paragraphs I through 58

of this Complaint as though fully set forth in this Paragraph 59.

60 By and through the creation Terra Foundation as a not-for-proflrt Illinois corporation,

Dan Terra intended that a museum of American art be operated in the Chicago area to be held in

trust for the benefit of the people of the State of lllinois.

6l At various times after the creation of Terra Foundation, Terra reaffirmed his mission

of operating a museum in the chicago area for the benefit of the people of lllinois through the

collection of American art and the education generally of the public on the issue of American art'

62 The Board of Directors of Terra Foundation are the trustees of the charitable trust

created by Dan Terra responsible to the people of Illinois as the beneficiaries of the public trust'
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63 As directors of Terra Foundation, plaintiffs Buntrock and Gidwitz, as well as many

others, have donated their time, efforts and resources to accomplish the goals and mission started

over twenty years ago bY Terra.

64 plaintiffs as directors of Tena Foundation have a fiduciary duty and an obligation

to protect Terra Foundation from waste and mismanagement caused by defendants.

65 plaintiffs as directors of Terra Foundation have a fiduciary duty and an obligation

to see that Terra Foundation continues to carry out the mission for which it was started for the

beneflrt of the people of Illinois.

66 By virtue of their positions as directors and/or officers of Terra Foundation, Judith

Terra, Sen. Simpson and Mr. Tucker owed fiduciary duties to the Terra Foundation and the people

of lllinois to protect the charitable assets of Tena Foundation and to act in their interests by

furthering the charitable purpose and mission started by Tena more than twenfy years ago'

67 Notwithstanding their frduciary duties to the people of lllinois to further the

charitable purpose and mission started by Dan Terra more than twenty years ago, Judith Terra, Sen.

Simpson and Mr. Tucker used their positions as directors and/or officers of Terra Foundation to

intentionally mismanage Terra Museum in Chicago to further their own self interests in closing

Terra Museum in Chicago and moving Terra Foundation to Washington, D'C'

6g The foregoing improper conduct of Judith Terra, Sen. Simpson and Mr' Tucker has

caused, and will continue to cause, irreparable harm to Terra Foundation, and irreparable harm to

the people of Illinois as the beneficiaries of the public trust established for Terra Museum in Chicago

as a unique center for American art.

69 Plaintiffs have no adequate remedy at law'

Doc; I 5ó762
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j0 An actual controversy exists between the parties hereto concerning Tena

Foundation's obligation and purpose to maintain a museum in the Chicago area for the benefit of

the people of Illinois as originally intended by Dan Terra at the time of the creation of Terra

Foundation.

WHEREFORE, Plaintiffs pray for the following relief:

A. A declaration that:

( 1 ) Daniel Terra created Terra Foundation as a public trust for the benefit of the

people of lllinois on or before December 13, 1978;

(Z) The intent of Dan Terra in creating Terra Foundation was to operate the

museum of American art in the Chicago area for the benefit of the people of

Illinois;

(3) Defendants are precluded from closing Terra Museum in Chicago and

moving the Foundation to a location outside of the Chicago area;

The closure of Terra Museum in Chicago or the transfer of the museum or its

art to Washington, D.C. or any other location outside of the Chicago_area

would violare the tllinois charitable Trust Act (760 ILCS 55/l et seq. (west

1995)) and the Illinois General Not For Profît corporation Act of 1986 (805

ILCS 105/101.01 e/seq. (West 1995)).

(4)

B. A temporary, preliminary and permanent injunction enjoining defendants from

closing Tena Museum in Chicago or transferring the museum or its art to Washington, D'C' or any

other location outside of Illinois.

C. For such additional relief as the Court deems fair and just'

COUNT II
(StatutorY Ultra Vires Acts)

7 | plaintiffs repeat and reallege the allegations contained in Paragraphs 1 through 70

of this complaint as though fully set forth in this Paragraph 7l '

Doc: I 56762
-20-
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72 The above acts and conduct of defendants have been taken without lawful authoriry,

capacity, or power and will continue unless enjoined'

73 Section 103.15 of the General Not for Profit Corporation Act of 1986 allows this

Court to enjoin defendants' unlawful acts.

WHEREFORE, Plaintiffs pray for the following relief:

A. A temporary, preliminary and permanent injunction enjoining defendants from the

following:

(l) Holding a meeting of the Foundation's Board of Directors in violation of

Terra Foundation' s bY-laws;

(Z) Taking any action to elect or remove any member of the Board of Directors

or changing any committee assignment;

(3) Taking any action to close the Tena Museum in Chicago or move Terra

Foundation or any of its assets outside the State of Illinois; and

(4) Taking any other action contrary to the by-laws of the Terra Foundation.

B. The appointment of a receiver to operate and maintain Tena Foundation pursuant to

the Court,s equitable powers and the lllinois General Not For Profit Corporation Act of 1986 (805

ILCS 105/101 .01 et seq. (West 1995)).

C. An accounting of all assets of the Terra Museum and Tena Foundation.

D. For such additional relief as the court deems fair and just.

Doc: I 5ó7ó2
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COUNT III
(Breach of FiduciarY DutY)

j4 plaintiffs repeat and reallege the allegations contained in Paragraphs 1 through 73

of this Complaint as though fully set forth in this ParagraphT4.

7S By virtue of their positions as directors and/or offrcers of Terra Foundation, Judith

Terra, Sen. Simpson and Mr. Tucker owed fiduciary duties to the people of Illinois to act in their

interests by furthering the charitable purpose and mission started by Dan Terra more than twenty

years ago.

j6 Defendants Judith Terra, Sen. Simpson and Mr. Tucker breached their flrduciary

duties by acting in a manner that was intended to further their own personal interests to the detriment

of the people of Illinois as the beneficiaries of the charitable trust. Defendants improper conduct

included, but is not limited to, the following acts:

a. Mismanaging Terra Museum in Chicago to create the impression that the

museum needs to be closed;

b. Seeking to close Terra Museum in Chicago and transfer the art to some other

location outside of Illinois to further their own personal goals;

c. Attempting to defeat Buntrock's re-election as director to enable defendants

to carry ouith.ir plun of moving or transferring Tena Museum from Chicago

to a location outside of Illinois contrary to Illinois law;

d. Contrary to the by-laws of Terra Foundation, attempting to improperly

reschedule the vote for the election of directors to ensure that defendants

have enough votes to defeat Buntrock's nomination and therefore further

their personal agenda to the detriment of the intended beneficiaries of Terra

Foundation.

j7 The foregoing breaches of fiduciary dufy of Judith Terra, Sen. Simpson and Mr'

Tucker have caused, and will continue to cause, irreparable harm to Terra Foundation' and

irreparable harm to the people of Illinois, as the beneficiaries of the public trust by endangering the

Doc: I 5ó762
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future of Terra Foundation and the continued viability of Terra Museum in Chicago as a unique

center for American art.

78 Plaintiffs have no adequate remedy at law.

WHEREFORE, Plaintiffs pray for the following relief:

A. A declaration that:

(t) Daniel Terra created Terra Foundation for the benefit of the people of Illinois

on or before December 13, 1978;

(2)

(3)

The intent of Terra in creating Terra Foundation was to operate a museum of
American art in the Chicago area for the benefÏt of the people of lllinois;

Defendants have no authority to close Terra Museum in Chicago or transfer

the museum or its art to Washington, D.C. or any other location outside of
Illinois;

The closure of Terra Museum in Chicago or the transfer of the museum or its

art to Washington, D.C. or any other location outside of Illinois would

violate the Illinois Charitable Trust Act (760ILCS 55ll et seq. (West 1995))

and the Illinois Not For Profit Corporation Act of 1986 (805 ILCS

105/101.01 et seq. (West 1995)).

Defendants Judith Terra, Sen. Simpson and Mr. Tucker have breached their

flrduciary duty to Terra Foundation and the people of Illinois as the

beneficiaries of Terra Foundation;

Irreparable injury will result to Terra Foundation and the people of lllinois

u, th. beneficiaries of Terra Foundation if defendants are permitted to

continue breaching their fiduciary duties;

Defendants have acted improperly and breached their fìduciary duties by

seeking to defeat Mr. Bunffock's re-election as director in order to further

their own agenda;

The letter sent by Ratner to the members of the Board of Directors dated

September 15,2ò00 is a nulliry and does not comply with the by-laws of

Terra Foundation for scheduling a meeting of the Board of Directors for the

election of directors and/or officers.

(4)

(6)

(s)

(8)

(7)

Doc: I 5ó762
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B. A temporary, preliminary and permanent injunction enjoining defendants from the

following:

(l) Holding a meeting of the Foundation's Board of Directors in violation of
Terra Foundation's bY-laws;

(Z) Taking any action to elect or remove any member of the Board of Directors

or ciranging any committee assignment;

(3) Taking any action to close the Terra Museum in Chicago or move Terra

Foundation or any of its assets outside the State of Illinois; and

(4) Taking any other action contrary to the by-laws of the Terra Foundation.

C. The appointment of a receiver to operate and maintain Terra Foundation pursuant to

the Court's equitable powers and the Illinois General Not For Proflrt Corporation Act of 1986 (805

ILCS 105/101.01 etseq. (West 1995)).

D. An accounting of all assets of the Terra Museum and Terra Foundation'

E. For such additional relief as the Court deems fair and just.

COUNT IV
(Inducing A Breach of Fiduciary Duty)

7g plaintiffs repeat and reallege the allegations contained in Paragraphs 1 through 78

of this Complaint as though fully set forth in this ParagraphT9'

g0 As set forth more fully above, defendants Judith Terra, Sen. Simpson and Mr. Tucker

breached their flrduciary duties by acting in a manner that was intended to further their own personal

interests to the detriment of the people of Illinois as the beneficiaries of the charitable trust

established by Dan Terra. Defendants improper conduct included, but is not limited to' the

following acts:

a. lntentionally mismanaging Terra Museum in Chicago to create the

impression that the museum needs to be closed;

Doc: I 5ó7ó2
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Seeking to close Tena Museum in Chicago and transfer or re-establish the

museum to Washington, D.C. or some other location outside of Illinois to
further their own personal goals;

Attempting to defeat Buntrock's re-election as director to enable defendants

to carry out their plan of moving or transferring Tena Museum from Chicago

to a location outside of Illinois;

Attempting to improperly reschedule the vote for the election of directors to

ensure that defendants have enough votes to defeat Buntrock's nomination

and therefore further their personal agenda to the detriment of the intended

beneficiaries of Terra Foundation

81 Defendant Mr. Michaeli colluded with Judith Terra, Sen. Simpson and Mr. Tucker

in committing breaches of fiduciary duty, or otherwise induced or participated in their breaches of

duty to Terra Foundation and the people of Illinois as the various ways, including, but not limited

to the following:

Knowingly providing advice to Judith Terra, Mr. Tucker and Sen. Simpson

that was contrary to the fîduciary duties owed by them as directors of Tena

Foundation;

Acting with Judith Terra, Mr. Tucker and Sen. Simpson to make decisions

for Terra Foundation in contravention of the by-laws of Terra Foundation;

Advising Judith Terra, Mr. Tucker and Sen. Simpson to take action relating

to Terra Foundation that constituted waste and mismanagement in an attempt

to justifu the closure of Terra Museum in contravention of their fiduciary

duties to Terra Foundation and the people of lllinois;

Colluding with or advising Judith Terra, Mr. Tucker and Sen. Simpson in the

decision to replace Jim Collins and the law fîrm of Bell, Boyd & Lloyd in

order to gain control over the operations of Tena Foundation for their own

improper purpose in contravention of their flrduciary duties to Tena

Foundation and the people of Illinois;

Colluding with, advising or participating in the plan to remove Mr. Buntrock

from the Board of Directors in order to remove opposition to their plan to

close Terra Museum in Chicago and move Terra Foundation to Washington,

D.C. in contravention of their fiduciary duties to Terra Foundation and the

people of Illinois;

b.

c

d

a

b

c

d.

e
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82 The conduct of Mr. Michaeli has caused, and rvill continue to cause, damage to Terra

Foundation and the people of Illinois. If the conduct of Mr. Michaeli is not stopped, the public trust

created by Dan Terra may be destroyed to the detriment of the people of lllinois.

WHEREFOR-E, Plaintiffs pray for the following relief:

A. A temporary, preliminary and permanent injunction enjoining Mr. Michaeli, his

agents or assigns from colluding with, inducing or participating in any further breaches of fiduciary

duly rvith Judith Terra, Sen. Simpson and Mr. Tucker.

B. An award of exemplary damages for Mr. Michaeli's intentional, deliberate, and

ongoing inducement of Judith Terra's, Sen. Simpson's and Mr. Tucker's breaches of its fiduciary

duties to Terra Foundation.

Respectfully submitted,

DEAN L. BUNTROCK and RONALD
GID
A¡ts

By:

Directors of Terra Foundation of the

One of Their

' Dated: September 22,2000

William R. Quinlan
James R. Canoll
Michael I Rothstein
Martin J. O'Hara

QUINLAN & CRISHAM, LTD.
30 North LaSalle Street, Suite 2900

Chicago, Illinois 60602
(3t2) 263-0900
Firm ID No. 33745
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VERIFTCATION

DEA¡{ L' BLINTROCK, under perultics as provrcled by law pì.usuarir to Scction 1.109 of

the Code of Civil Proc.'dr.ue, csnifies rhat he hæ reacl rhe verifieC Conrplainr for Declararory,

Injuncrivc'. ancr other Relief. a¡d ¡har rhe srarcmcnrs ser forth in rhc Verifìed compJaint for

Declaratory. lrgunctive. a¡d Othcr Relici a¡c ',rue and conect. exccpt as ro matrfis therein stated

ro be on inl'omrat¡on a.nd belief, and as to such matttrs, rhe undcrsigned cerrifies as ¿fores¿id tirat

he verily bclievcs rhe s¡.me to be rrue.

DEAN L. BLì\TROCK
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VERIFICATION

RONALD GIDWITZ, under penalties as provided by law pursuant to Section 1-109 of the

Code of Civil Procedure, certifies that he has read the Verified Complaint for Declaratory, Injunctive,

and Other Reliel and that the st¿tements set forth in the Verified Complaint for Declaratory, Injunctive,

and Other Relief, a¡e true and correct, except as to matters therein stated to be on information and

beliel and as to such matters, the undersigned certifies as aforesaid that he verily believes the same to

be true.

1

By:
RONALD GIDWITZ
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fcal crtrtê üd rwvrdú crpc¡srg
hrve 6t {r.. Tcqra ürd htr ,.,¡
Jamcs,. sû rbcüû¡€ enuepreîêur,
oorc tlu¡ ¡3tt Etllt¡r rtür än ¡ddË¡lú¡¡ f3 nlllh c¡rtrth¡bd by tndl.
vlû¡¡l¡ ¡qd corÐr¡tlall.

Bclol+ mrrrig llrm plrn¡ for ttprE f¡cütty,Mr.Tcr¿-ttæfomdcr.
pr-€dht rDd c¡ltel e¡co¡tlvc dflocrqf frrbr CñêElcdr tnc. - håd
thq¡ght ol ocrglDg U¡ co¡¡ect¡m vtn
.rE lA¡r llldu¡rc of Cblcago, É¡cfi
bls lnpnr¡tyebkf¡$ l¡ Ãácrican
.rrt ù¡l b hdElng ¡ Ecr wtng !oh¡æ tñcn. h¡t afær some r¡antñ¡ ol
netdl.¡tlürs, dlfi r¡sEhns brote of f,

"Thc tung{Ð wa¡ th¡t ¡ tßlsr€d
lhåt FC hâve q¡r own board ralrc orr
orn mûrcy ¡¡d m¡Ic a¡r osn decl-
slqr4" Mr. Terre såld tt¡en laurhc¿
"Mr¡y tlmer slnce, I'vt wqrdenå ü I
dldtr't målc a E!¡!¡¡e.,,
- Tl¡c dlrector ol tlæ Art InsüU¡te,J¡ro Wood, ratd: ,.He re¡iÞ
rantêd tn havr his oÌfl¡ ld€adty. Aft€la[ tÞre's anly so mucù ylr¡ cå¡r do ln
ar erlsüng ln$¡mdú" But a3 å s@a-
ratr museum, there.¡ ¡ wmdêiful
-roþ hê can pl¡y. In Chlc¡Bo, we don,t
h¡et måny of tlæ emalter, mone spG.
cllüy fÉ¡ecd ln¡tlh¡tlons'th¡t arå a
vltrl prrt ol urùân cr¡lü¡rÊ.,,

'FLùòct¡rrlrd by tb tnt rr!a'
It ras tlË s¡ccËs ol tlæ small mu.

scum ln los+¡ollþ Evsnston rhar
b¡u¡ght abq¡t ttp mo\re þ Ch¡cågo,
Mr. Tcrr¡ s¡ld. '.Alter we stårtcd ñd
EvanÍm muEeum. I was flabber-
gasted by thê lnter€st lt exclted and
tle nu¡¡bcr of people who sìowed up
for symposlâ we tpld. Ife s¡td o or¡i-
selveg,. il th¡r excltement exlsts, now
rq¡ld be tlre tlme to oDen a mus¡eum
rdth the htgñest vlsiblilty ar¡d acces.
slbtüty, ln Chicago. So ûe began o
bfoad€n the collectlsr from a-public
viewpoinq and we bot¡tht rhi first
property on Mlcålgan Avenue in
1081."

He rejectcd the irlea of seektng city-
owned park land for the museum bL
caur€ - panly inspired by the Whit-
ney Museum branctps in-New york
- he wanted it in a ,,htßh density,'
area. Mr. Terra said "t hópe tt draws
lots of people who have never seen a
mu¡¡eum or læhed at Amerlcan art
before," he ssid. ,'But we're going to
have to prove that læåtlng å museum

yoRK rrvEs ARn¡ÆNTERfÆHilEllT uo,ivp¿

Da¡ Tcrra atthe nap Tcrra M¡¡¡cr¡m of
¡l¡taryort

funcdc¡nArtin

14 y THE NEw

Am,êrican-Art lfiuseum
OæntnÊ,inChiægo

tycn CEGLUECX
H¡ETbt¡ryqtñr

of thls ch¡racter on a verfr v¡h¡¡bb
commerclrl pþce ol la¡rd ú vhblc. It
we do lt wel[ the public wül appo,.t
tL,,

_ lf the_prescat facllittca meêt Mr.
¡erra's hop€s lr. terms ol arlr arp
po11 there FIU be a pha¡e 2 ånd thl,
a Ph¡se 3 to tlæ project

,Actuålly, Phs¡e 2 13 alr€¿dy ln th€plünlng stage. ¡t wor¡H lnvoive raz.
ing the low stn¡cture lmmedlaùelv ûo
the. nortå of rhe entrance h¡üdún¿
and purt¡ry up a nlneetoff ore lñ
s.tead Csntileræring over the top ot
tne entrance bülldinS. lt wq¡ld not
onty add to the pnesent exhlbltlon
space, but world pmvlde room for aq0Gseåt cmcert hall, vhlch Mr,
Terra såld wa¡ sortty;eeded ln (lri-
cago..Altogether the iruseum,s space
wor¡ld be incrus€d ûo sround t0ö,000
square feet_fmm it! pres€nt $,m: To
cårr? or¡t ttl€se plans, some lzi mll-
llon wlll be sanght from t¡rdtutduals,
corporations and f or¡ndåtlms.

Ph¡æt: Udflcrüæ

.Phase 3, [Frhaps to be ùe s¡bj€ctof a¡ arcàlteciural competltioq
would presumably involve uniftcathí
of the various butldlngs lnto a hrgÞ
museum compler ,.When all the eÍe.
ments aFe ln plåce, we project ån in-
come of t3 millþn a year from retall
tenånts," the museum's dlrector, Ml-
chael .H. Sanden, said. ,,lt will h€lp
considerably oward operatlooal ei-
penses."

So l¡r Mr, Terrg wtræ collectlon
ilU ¡¡ot âcûr¡l¡y t¡i¡tvcr¡ ro ttæ'mr¡
n¿ur¡ undl after hl¡ ilcaô, h¡s borne
thc bn¡¡t of tùooe erpen¡e¿ Ttærvatso Er¡¡lcuE, Tìtcå pt[ be rû
!lt!|€d s!. a branclq cme lgüxt(þ a
lTlü4.tr ts hçed rhat co4iraæ
sponsrütp crn bc fo¡nd lor ld, Estl-
mst d Cûsts for bclr Evanrtq¡ and
Lr¡c8go rre betÛeen g¡ ml¡lk rnd ¡1mlllhr'r ye¡¡. ,,¡ seü prçerttee ¡¡id
ssq¡ndcs ånd I bormw.,' Mr. Terra
s8¡rt "I dmt b€& I doo;t stctl'but Iooever¡ìlng ebe."

Thc mus€um's'strfl mw comprtaes
some 30 prcferslonals, headad by Mr.
Sanden and lncludlng thfee cr¡Étor8
ürd ¡ dbector ol educ¡tlql "WC n€ed
to bülld strong educatlm and edrlbl-
tlth programe so thst peopþ dd¡'r
thlnl ol th€ Terrå as lust urc man's
col¡ecthn," Mr, Sandcî Eald.

. Th€r€ ts generat agreemenq too,
trat uE slx-member þ¡nd, cle¡y
a¡soclat¿d wlth Mr. Terrq needb
broadaúng.,{lready, on the- eô¡ca-
Uonâl slde, the mr¡¡e¡m runl sym-
posluma for tie geîeral R¡bnc as í,e[
as p¡lgrams for ¡cl¡ælt¡hdrcr¡ a¡d
cl¡lldr€rl" On the eÉrtbltlcr slde. amrtfrüb tþ colþcr¡m ft¡gf¡4'vbral
H;'Ji*",n"t^"#å|ffiäå
another m the work of Wllllam ùler-
rttt Ora6e. In December. a show of
art by thr€e gerierafiørs of the Wyeth
family, mw ln the Sovtet Unlon, is to
open at the Terra.

16di-004643
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Ð,qNIELJ.TERRA
America's first ambassador-at-large for cultural affairs

pursues the best in American painting for his new museum in Chicago

By DodieKazaniian

\\fZe have more iiont-
W "ge 

on North
Michigan Avenue than
Neiman-Marcus, Saks
Fifth Avenue, Marshall
Field's, Lord ¿¿ Taylor,
or-what's the name o[
that other one?-Bloom-
ingdale's," says Daniel J.
Terra looking down from
the rooftop of his new
Terra Museum of Ameri'
can An. Even the wind
that Chicago is famous
for and subzero winter
weather car.'t stifle his
enthusiasm. "\ùüe have
more frontage than the
Whitney. Yes,wedo. But
we don't have as much
frontage as the Metropol'
itan. . . yet," he laughs
uproariously. His exPlo-
sive laugh has an infec'
tious qualiry that makes
anylistenerwant to þrn in.

For more than three

che museum "rvill ulrì-
mately be rhe talles¡
known art museum. This
land is so valuable, we
had to go vertical." His
idea is to bring American
an to the people. That's
why he picked a sire on
the avenue that has one
o[ the highest pedestrian
traffic counts in the na-

tion, second only to Fifìh
Avenue berween .{8th

and 57th streets.
Don't be fooled bv

Dan Terra's age, 75, or
his full white head o[ hair
or his diminutive stature.
He has more energv than
a Fourth of Julv f ire'
cracker. He is, first of all,

chairman of his own
company, Lawter Inter'
national, the printing-ink
manufacturing compânv
in Northbrook, Illinois,
which he started in the

vears Ambassador Terra and I have

teen talking about the opening o[ his

Nonh Michigan Avenue museum. Be-

neath us on this cold January daY, the

museum that bears his name is far from
finished. The skeleton o[ a ramp sys-

tern is in place, but welding, hammer'

ing, plastering, and painting continue
atãn-accelerated pace so rhat the muse'

um can be ready for its scheduled
opening on April2l. lSee the opening-

fË"tu..-of thii issue for a selection of
American Impressionist paintings
from the museum') \Ve, along with his

wife, Judith, are on top o[ rhe tallest of
four Éuildings (eleven stories) that will
make up the Terra Museum. These

buildings take up 245 teeralong Chica-

go's Mãgnificent Mile where Terra
ólrnr,o a-ttract as many as he can of the

esrimared 14,5 million pedestrians
who pass by here every Year. He saYs

46

tvi ; I

Ambassador Tent, aboue. on the dramatic
central staircase ol his Chicago museum.

Belou: Derals of interior ramP

and elevation by architect Laurence Booth.

l9l0s. The son of an immigrant lta-
lian lithographer, Terra at age 25 pio-
neered a printing process with fast-

d.yrg i"k that "revolutionized maga-

zrne pnntng" and made it possible ro

substantially shonen deadlines "so ¡hat

news items in national magazines
wouldn't be stale bv the time the maga-

zines cameout." In 1916, using his new

process, Life magazine began publica-
iion. "l had a cot for a six-week period
in the plant where it was being printed
so I could be ¡here all night if they had

problems."
In 1981, President Reagan aPPoint-

ed him America's firsr ambassador'at-
large for cultural affairs. His office is at

rhe Stare Department, and last vear he

gave 109 speeches around the u'orld 
-

promoting the importance of Ameri- ;
ca's cultural achievements and urging l
private-sector support for the arts in !
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this countrv. And ¡o make sure his mu-
seum opens on time, he's been com-
muting tbr the past vear a¡ least rwice a

week berween his rwo homes in Wash-
ington and Kenilworth, near Chicago.

A longtime collector of American
paintings, Terra has had a museum in
Evanston, Illinois, since 1980 (it u'ill
remain open as a branch oI the new one
on North Michigan Avenue). His first
wife, the late Adeline Evans fucha¡ds,
was an art historian and inspired Terra
ro begin collecting more than iiftv
ycars ago. But it wasn't until a Nerv
York dealer mentioned to him that
there wasn't a museum oiAmerican art

within 400 miles of Chicago that he got
the idea to open his own museum.
"One of the problems with the little
museum in Evanston is its location,"
he says. "We don't even have bus ser-

vice ¡here on Sundavs, and rveekends

are the biggest part of museum atten-
dance. We were in a quiet hard-to-find
spot, and we were getting excellent
crowds. So we decided that we had to
go to rhe other extreme. Imagine what
American an would draw if vou had

the best location. And when you start
thinking in terms of Chicago, the best

location has to be North Michigan Av-
enue."

Manv of Dan Terra's paintings-his
coilection now numbers more than
eight hundred important American
rvorks-are on loan elservhere and are

being reassembled ior ¡he museum
opening. The most [amous, The G¿l'
lery of the Louure bv Samuel F B

lv{orse ("lt's ¡he icon o[ .A.merica," he

says), which he purchased in 1982 tor
S1.25 million-a then-record price tor
an American painting-is returning
from Cincinnart. Brace's Rocþ. Br¿cc's

Coue 6v Fitz Hugh Lane, rvhich Nr^

tional Gallerv Depurv Director lohn
Wilmerding savs is one o[ the iinest ex-

amples oI Luminísm , and The Jollt
Flatboatnen bv George Caleb Bing

ham are being hand-carried from Su'e-

den. And Liltes 6v Frederick Crrl
Frieseke, Terra's most recent acquisi-

tion, is being framed at the Berrv Hill
Callerv in Net'\'ork, but rvill be readv

on time. The opening exhibirion' "A
Proud Herituge: Tu'o Centuries ot
Àmcrican Årr." u'ill ieature ¡bout tt

huntlred paintings irom rhe Terra col-

lection along rvith more than sixtv ma'
jor paintings from rhe Pennsvlvania

,\cademv ot the Fine Arts in Philadel-16di-004646
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'A greøt odaance to tlw

Compact, carefully organized, and pro'
fusely illustrated, TAYLOR'S GUIDES TO
GARDENING are designed to be the most
comprehensive guides lo prdctÉal gll'
dening ever published. This spring, four
new volumes ioin the ranks: Hoss¿-
plants, Vegetables [t Heris, Sånrös,
a¡d G¡ound Colxts, Vincs C9 G¡øsses.
Already avulable are the popular
Bulbs, Percnniok, Anntuk, and Roses.

Each guide features: '$ more than 400

color þhotographs plus hundreds of line
drawings't special color keys and plant
chans't timetables and climatc zone

maps t "How to grow" tips from lead-

ing experts in the ñeld 't flexible, dirt-
reiistant covers and sturdy lie-flat cloth
bindings for hands-lree use.

Look for all eight volumes at Your
favorite bookstore or garden center. Pick
up your favorites and sta¡t gardening with
rhe experts-TAYLoR'S. $14.95 (Paper)

+ìl Houghton Mitflin ComPanY
2 Pr,r SlDd. 8o!td. u.seàurElu 021@r c xa4lrtm M"än cffrg.ny l9o7I

I

å

#,

infortnation ncedcd by
a

aAtnencan gudenas
-Joan 

Lee Faust, Nat YorhTinus
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phia. ("ft's tåe longest-standing muse'
um of American art in the country, and

we're the newest," explains Terra.)
"It's very unusual for the Pennsylvania
Academy to lend a substantial group 9[
paintings like this," says Michael San'

din, director o[ the Terra Museum and

former director of the Oklahoma Art
Center.

The museum opening in APril is the
first phase of a three-phase plan and

will involve two of the existing four
buildings-a 1927 limestone building
by architect Philip B. Maher and the

five-story building that Helena Ruben-
stein built in 19J7. The third building
sits next to the Helena Rubensrein
building to the north, and the fourth is

across Erie Street to the south. Archi'
tect Laurence Booth of the noted Chi-

cago Êirm Booth/Hansen & Associates

has gutted the interior of ¡he eleven'

story corner building and connected it
with a new five-story building con'
structed on the foundations of the Hel'
ena Rubenstein building. "\ùüe wanted

something that would catch people's

attention," says Booth, "so we chose

white Vermont marble to brighten that

stuffy pan of the avenue. We wanted it
to be appropriately visible, exciting
and intriguing, and at the same time
not jarring and aggressive-creating
the appropriate presence that estab-

lishes the Te rra as a maior institution in

Chicago."
Boõth's white marble building

houses the main entrance and a wind-
ing ramp that runs from top co bottom.
Dãscending through the interior, the

ramp-unlike the Guggenheim's spi-

ral, it's more like a sculpture combin-

ing stairs and ramPs-makes. a

drãmatic statement. "Larry Booth de-

serves the credit for coming up with

the ramp system,'' says Dan Terra. "it
is reaily quite brilliant because it allows

plenty o[ wall space for large paintings

and for receptions, too."
The museum's second Phase is ex-

pected to begin in 1988. This will in-

volve tearing down the third building
to the north and replacing it with a new

structure that will connect with and

add four stories to the white marble

center building. "The second phase

has to unifu the three buildings," savs

Ambassador Terra. The third and final

phase will involve the fourth building

àcross Erie Street and will not begin

until the second Phase is finished'16di-004647
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Terra chose Laurence Booth be-
cause of his experience with conver'
sion and restoration. "Larrv Booth has

done most o[ rhe conversion work of
rhe loit buildings on Printers Row in
Chicago," savs Terra. "I think he's
come up with some very intriguing
plans. He rook that Helena Rubenstein
building and reallv did something."

"The museum is not inward looking.
It's ourward looking," explains Lau-
rence Booth, referring to the four-sto-
w-high rvindow that exposes the ramp
system and defines the entrance into
the museum. "lt breaks the museum
open and makes it much more Ameri-
can. It's not like an exclusive club. [t's
open to all the people. That's the spirit
of rhe place. And it's certainly the spirit
of the ambassador and his gene rosity. "

James Vood, director of the nearby
Arr Institute of Chicago, which has an

extensive collection o[ Amercian art,
feels rhat "this is an opportunity for the
city. There is no question that there is

room for a new vital institution." An
historian Barbara Novak goes even [ur-
rher: "lt's tremendously imponant for
a new museum devoted to American
an to exist and tremendously impor-
tant for it ro happen in the Midwest.
\Ve don't have enough of them yet in
rhis country because many peop[e
don't share Ambassador Terra's sense

of the value and richness of American
art. He has a genuine enthusiasm and I
respect what he's doing,"

Terra did not begin as a collector of
American art. "The first painting i
bought was in t9J6," he says, as he and

Judirh and I drive to the museum in Ev-
anston. "It q'as a nineteenth-centurv
English landscape, which is srill hang-
ing over the fireplace at home. And it
cost $.{0."

But it took him more than nventv
vears before he bought his [irsr Ameri'
can u'orks-two o[ the four srudies of
John Singer Sargent's The Ovster
Gatherers of Cancale Trvenry vears lat-
er he bought the third studv at a cost
rhat "r','as 5l times as much as either
one oI the others. That gives vou a pret'
tv good idea of u'hat has happened to
rhe value of important American paint-
ings." Another indication: George Ca-

leb Bingham's firsr version oi The lollt
Flatboatnen painted in l8'{6 (Terra

ot'ns rhe second version oi l8{8) was

sold in Januarv bv Senator Claiborne
Pell for $6 million, the new record

price for an American painting.
And Terra predicts the trend will

continue. "We're on rhe cutting edge
of the most dynamic surge of interest in
American art that rhis narion has ever
seen."

\X/hen we arrive in Evanston at the
first Terra Museum, which he refers to
these days as the "little museum," I'm
immediatelv drawn ro one painting in
particular. In 198f , Dan Terra called to
ask me to go to the Coe Kerr Gallery in
New York to take a look at his latest ac-

quisitions. One was In the Garden,
Codubv John Singer Sargent, which I
recently saw again on loan to the Whit-
ney's Sargent show. And the other,
Summertime: Voman and Child in a

Rowboat by Marv Cassatt, I now find
myself in front o[ once again.

American Impressionist paintings
play an important part in the Terra col-
lecrion, and standing in this room sur-
rounded by Cassatt's Summertime and
The Cup of Chocolate, Charles Court-
ney Curran's Lotus Lilies, Vinslow
Homer's The Croquet Match, James
McNeill Whistler's Note in Red' The
Srestø, John Leslie Breck's Rocþ Gar.
den at Giuerzy, Frieseke's Lady in d

Garden, and so many others, it is ap-

parent that women and gardens are a

common theme in the co[ection. And
his most recent purchase, Frieseke's
L¿/¿es, continues this theme.

"This garden is right next door to
the Monet compound at Givernv,"
Terra savs. "The painting is ¡ust called
L¿åes because the main flower thar's in
rhe picture is rhe white lilv, as vou can

see. But what makes that verv exciting
ro us ís we knorv that garden so *'ell,"
he savs rurning to his bride of less than
a vear, rhe formerJudith Banks. lAbout
two vears ago rvhile the three o[ us rvere

having dinner in Washington, he told
me rhat Judith reminds him ol all the

beautiful women in his paintings.l
"The name oi the house is the Perrv

House because Lilla Cabot Perry was

rhe earliest of five American artists
who lived there," the ambassador con-

rinues. The others are, in addition to
Perrv and Frieseke, Theodore Robin
son, John Leslie Breck, and Frederick
MacMonnies; all five are represented
in the Terra collection. "We have
abour fiftv pictures in the collection
rvhich were painted either in this gar-

den or in gardens that are close ro it, in-

cluding rhe Monet gardens themselves. "

IIOUSE & CÀRDÊN16di-004648
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Dan Terra's passion for Lliies is ap-

par€nt. "This ira drop-dead pictur.e. It
ieally is. Frieseke didn't always make.it

but ihis time he was absolutely superb.

And there isn't anybody in American
an who I think paints these magnifi-
cent flowers likè Frieseke did' And
beautiful, beautiful female figures' "

Later during lunch Terra saYs, "I
know the story behind all the paintings

before I buy them," he saYs. For in-

stance, if there is a house in the paint-

ing, the ambassador often visits the site

before buying the paintrng,
"That's part of learning what these

artists weré all abour because of alI rhe

information you can get out of these

visits. \üe went to Shinnecock Hall
[the Long Island home o[ \filliam
Merritt Chase] and spent rwo days at

that house iust exploring it before we

bought that great Chase pastel. It's so

fabulous." He lowers his voice to a

near whisper and says, "Let me tell
you, as grèat he was, Degas never did

anv better."
You .*'t talk about the Terra col'

lection without mentioning Maurice
Prendergast. "The last non-American
paintingi we collected were the French

Impressionists, and there was some-

thing about Prendergast that resem-

bleJ the Impressionists and Post-
Impressionisit," stys Terra. He has

acquired about eighty works (consid-

er.ã to be the mosrcomprehensive col'

lection) by Prendergast, 58 of which

,r. *onoiyp.s. These are now travel-

ing in a show that first opened at the

Nãtional Gallery of An in \Vashington
inJanuary 1985.

in the-past year Daniel Terra has

bought more than twentv imPortant

unotLt to fill gaps in his collection
Through oneiollector in Zürich he

found ieveral paintings by early mod-

ern artists Marsden Hartley, Joseph
Stella, Stuart Davis, and Patrick Henrv

Bruce. "I don't rhink it's compulsive

buying," he says. "I think it's very care-

ful, dãliber^¡eiy planned buying to fill
out the collection. There are always

gaps in all of these periods, and that ac'

[uisirion was a finè step forward in the

earlv modern collection
"i'rn .*... of where probably nine-

ty percent of the last remaining.Ameri-
cai historical works, PerhaPs a

hundred, are in private hands' I never

stop trying to negotiate a purchase'"

nigh, nf*i.'t ,tytttg to obtain several

HOUSE & GÁRDEN16di-004649



mx)
Ë
Þ

16di-004650



MAYER, BROWN & PLATT
l9O SOLTÈr LA SALLE 5-REE-

cH lcAGo, lLLlNols 6o603'3441

August I 8. 2000

YA.À TELEFHON¿

3t2.78¿€€OO
rar rax

3t?-7Qt.77t I

Dr. Paul Tucker
Chairman and President

Tena Foundation for the Arts

664 N. Michigan Avenue
Chicago, lL 6061t

Dear Dr, Tucker

\\;e a¡e in receipt of Donald H. Ratner's letter of August I l, 2000' In that lener' Mr'

Ratner. purporting to sþeuk for you, has indicated that the Foundation wili not pay Mayer'

Bro*n & plau ..ror an-f iir. inõun.d in dealing with or responding to any issues not specifically

requested by either paul Tucker or Donald Ratner as his agent'" We have sPoken to Mr' Ratner

;rbour this lefler. He has indicated to us that the Foundation wishes to reduce the substantial

lcvel of its professional fees; he has suggested that you intend to make our task easier and less

rlme consuming b¡,encouraging us to decline to communicale with other offtcers and directors'

with atl due respect to you and \4r. Rat¡rer. u'e conclude that we cannot continue to act

.is special counsel ,o-ifra Foundation under these circumstances and therefore withdraw tiom our

.epresentation, In our original engagement lefter of December I [' t996, sent to us by catherine

.r,. Ster.ens on behalf of H-etene Ahnveiler. Chairman of the Board, and signed by Ms' '{hnveiler

rnd ou¡selves. ¡he Foundation requested that \\'e act as special counsel to the Foundation' lt was

ciear rhat the client was the Foundation. not nerel) its president and chairman. That lener also

rurade clea¡ that \r,e *ar. ,o provide legal adr ice and representation to the Board of the

Foundarion. As special counsel, r,n'e hãr.e *'orked *'ith three different Chairmen' a number of

board members, staff and counsel. \\re ow'e prolessionalobligations to the institution and all its

direcrors. It *,ould noiU" consistent u.irh oui professional obligations to decline to resPond to

r:ìc concerns of directors.

ir4ost recentl.v. q,e have been engaged in f h¡ee tasks' \V'e have been providing

ink'rrrnation to your ner*'general .oun,J ãt \\'inston & Strarrn' We have represented the

rou:ldation in connectiorinith rhe adminisùarion ol'the Estate of Ambassador Tena (rvhich is

.:a.lv to close. aw'aiting only finalaction b¡ the ftoundation)' Wchavc given advice to the

nqlçaGo EERLIN ç¡¡p¡oTTE coLoGl{: HolSTcl.¡ _3NDoN LoS ANGELES NEw YoRK WASHINGTo\

INOEPENOEI,TT MEXICO CTTT CCRRESPO\CEI'IT JAUR¿3UI' NAVARRETE NACER Y RCJAS

IN.EPE¡\CEÎ.ff PARIS .CRRESPO\DENT LÂMBE<; ö UEE
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YÍAI'ER, EROWN & PLATT

Dr Paul Tuckcr
\rrgr.tst 18. ?000
D.,cp I

f'o*n¿*ion with regard to its claim as a nlenlber of the "holder class'

Very trulY vours'

Fahner

Horvard Nf ' McCue IIt

ir tt fìLrr¡t.

bar,kruplci' matter'

Astothetransitionlonewgeneralcounsel.\teha\,emadeallofourfrlesavailableto

¡uu,n.,-.":r'-:t.üiå'1.Y:åtn:*i|#n¿:i¡iç¡*::ï'J'ilï'1ffi lil''o*'o
.oìuminous copres. \\'e hare '"i|l::t-::'::i;'äË;;ñ and your counsel'

our complett toopt"iion' ir'"tt iiles remain available to )'ou

AstotheEstateofDanielTerr'a.1ouhar.e1ked:.oll,nervgeneralcounseltoreviewthe
niatters as to whichï;;;;;"uiou'tv- á'rtlJìo gi"u tou"'"ì' we"should arrange for a promPt

s*bstiturion oi.o*iri i" ai*ïr,.,. ,. ,rï;;. ;'o-undation can b. 
'"prrsenred 

b1' winston &

!1¡x*î in these tuä"'l-vou do not require both tirms'

\\,e understand that Winston & Srarrn lras a potential conflict of interest in the Mercury

i:H:,îr.|åï,*iåi:-iïti+ii1fifl flij,t*:ïffi ,;îi" * :::,..
circumstances. we recommend that )"ou

ì'ou ."itf, rcspect 1o these matters'

Wehaveenjoyedtheopportunit5'tor'rorkrviththeTerraFoundationfortheArts.

in the MercurY Finance

Board of Directors

N1r. Ñfa¡k Heatrvole
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RESTATED BYLAWS OF
TER.F. \. FOI }ID {TION FOR TÌ'I'I] ARTS

ARTICLE I

Purposes

The purposes for which the corporation is organized are exclusively for charitable,

educational, literary, and scientific purposes including, for such purposes, the making of
distributions to organizations that qualify as exempt organizations under Section 501(c) (3) of the

Internal Revenue Code of 1986, or the conesponding provisions of any subsequent Federal tæ<

laws ("Code"). For illusfrative purposes only, the purposes of the corporation a¡e to form,

preserve, and exhibit collections of paintings, sculpture, graphic a¡ts, architectute, and design

representing American art; expand the artistic horizons of a growing art public through such

activities which will include lectures, symposi4 talks, demonstrations, films, concerts and related

educational programs designed to further these purposes; establish, conduct operate, and

maintain or ptouid" funds for schools of instn¡ction and any and alt artistic and technical

educational courses in the visual and performing arts and other general educational subjects;

build, erect, maintain, equip, manage, lease, and operate museums and schools, both in the

United States and ab¡oad, and all component parts deemed advisable or necessary to provide

space for these activities and exhibitions; engage in any and all other activities and exhibitions;

engage in any and all other activities and promote any and all other purposes permitted by law to

such a not-for-profit corporation.

No part of the net earnings of the corporation shall inure to the benefit of or be distributed

to, its members, directors, Eustees, officers, or other private persons, except that the corporation

shall be authorized and empowered to pay reasonable compensation for services rendered and to

make payments and distributions in frrrtherance of the purposes set forth above. No substantial

part of the activities of the corporation shall be the carrying on of propaganda, or otherwise

àttempting, to influence legislation, and the corporation shall not participate in, or intervene in

(including the publishing or distribution of statements) any political campaign on behalf of any

candidate for public offrce. Notwithstanding any other provision of these bylaws the corporation

shall not carry on any other activities not permitted to be carried on by a corporation exempt

from Federal income tax under Section 501(cX3) of the Code'

If this corporation is in any one year a private foundation, as defined in Section 509(a), it

shall be required to distribute its income for such taxable year at such time and in such manner as

not to subject the foundation to tæ< under Section 4942, and shall be prohibited from engaging in

any act of self-dealing, as defined in Section 4941(d), from retaining any excess business

hoidings, as defined in Section 4943(c), from making any investments in such manner as to

The bylaws of the corporation were restated on July 18, 1994, amended on August 17, 1996 and

amended on JanuarY 27,1998.

#3 1345 v4 - Bylaws ofTcrr¿ Foundation For The A¡ts
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subject the foundation to tax under Section 4944, and from making any taxable expenditures, ¿rs

defined in Section 4945(d), all Sections being of the Code.

Upon dissolution of the corporation, the Board of Directors shall, after paying or making

provision for the payment of all the liabilities of the corporation, dispose of all of the assets of
the corporation exclusively .for the purposes of the corporation in such manner, or to such

organization or organizations organized and operated exclusively for charitable, educational,

literary, religious or scientific purposes as shall at the time qualifr as an exempt organization or

organizations under Section 501(cX3) of the Code, as the Board of Directors shall determine.

The corporation shall have such powers as are authorized by law and in general, subject

to such limitations and conditions as are or may be prescribed by law, to exercise such other

powers which now are or hereafter may be confened by law upon a corporation organized for the

purposes hereinabove set forth, or necessary or incidental to the powers so conferred, or

conducive to the attainment of the purposes of the corporation, subject to the further limitation

and condition that only such powers shall be exercised as rìre in frrtherance of the exempt

purposes of the organization set forth in Section 501(cX3) of the Code and its Regulations as

they. now exist or as they may hereafter be amended.

The corporation also has such powers ¿u¡ are now or may hereafter be granted by the

General Not For Profit Corporation Act of the State of lllinois.

ARTICLE TI

Offrces

The corporation shall have and continuously maintain in this state a registered office and

a registered agent whose office is identical with such registered office, and may have such other

offrces within or without the State of Itlinois as the Board of Directors may from time to time

determine.

ARTICLE III

Board of Directors

Section L General Powers. The affairs of the corporation shall be managed by its

Board of Directors.

Section 2. Number. Tenure. and Oualifications'

(a) The number of directors elected by the Board of Directors shall be no less

than seven and no more than eleven. The number of directors may be fixed or changed from

time to time, within this minimum and maximum, without further amendment to these bylaws'

Each elected director shall hold office until the next annual meeting of the Board of Directors or

until his successor shall have been elected and qualified'

)
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(b) Directors need not be residents of Illinois'

Section 3. Regular Meetines. A regular annual meeting shall be held during the

month of September of each year, for the purposes of electing directors and officers and for the

transaction of such other business ¿rs may properly come before the meeting. If the election of

directors and officers shall not be held at such meeting, the board of directors shall cause the

election to be held at a meeting of the board of directors as soon thereafter as conveniently may

be. The Board of Directors shall provide by resolution the time and place, either within or

without the State of lllinois, for the holding of the regular annual meeting and additional regular

meetings of the Board without other notice than such resolution.

Section 4. Special Meetines. Special meetings of the Board of Directors may be

called by or at th. ,.quõf th. pr*iãent or any two directors. The person or persons authorized

to call special meetings of the båard may fix any reasonable place, either within or without the

State of lllinois, as thJplace for holding any special meeting of the Board called by them.

Section 5. Notice. Notice of any meeting of the Board of Directors shall be given at

least frve days previoFy th.rrto by written notice delivered personally or sent by mail or

telegram to each director at his address as shown by the records of the corporation. If mailed,

such notice shall be deemed to be delivered when deposited in the United States mail in a sealed

envelope so addressed, with postage thereon prepaid. If notice be given by telegram, such notice

shall be deemed to be deliveìed when the telegram is delivered to the telegraph company. Any

director may waive notice of any meeting. The attendance of a director at any meeting shall

constitute a waiver of notice of such rr.ting, except where a director attends a meeting for the

express purpose of objecting to the transaction of any business because the meeting is not

laurñrlly called o, 
"onu.n.d. 

Neither the business to be transacted at, nor the purpose of' any

regular or special meeting of the board need be specified in the notice of waiver of notice of such

mõeting, unless specifically required by law or by these Bylaws.

section 6. Ouorum. A majority of the Boa¡d of Directors shall constitute a quorum

'for the Fansaction of business at any rn."ting of the boa¡d, except that if less than a majority of

the directors are present at such meeting, a majority of the directors present may adjourn the

meeting from time to time without fuither notice'

section 7. Manner of Acting. The act of a 
-majority 

of the directors present at a

meeting at which a quorum is presenlihall be the act of the Board of Directors' except where

otherwise provided by law or by these Bylaws'

SectionS.Vacancies.AnyvacancyoccurringintheBoardofDirectors'orany
directorship to be frlled by reason of an increase in the number of directors, shall be filled by the

Board of Directors. A director elected to fill a vacancy shall be elected for the unexpired term of

his predecessor in office, and a director elected by reason of an increase in the number of

directors shall be elected for a rerm expiring on the date of the next annual meeting of the Board

of Directors.

3
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Section 9. Informal Action by Directors. Unless specifically prohibited by the

articles of incorporation or bylaws, any action required to be taken at a meeting of the board of

directors, or any other action which may be taken at a meeting of the board of directors or any

committee thereof, may be taken without a meeting if a consent in writing, setting forth the

action so taken, shall be signed by all the directors entitled to vote with respect to the subject

matter thereof, or by all the members of such committee, as the case may be. Any such consent

signed by all the directors or all the members of the committee shall have the same effect as a

unanimous vote, and may be stated as such in any document filed with the Secretary of State'

Section 10. Participation by Telecommunications Equipment. Directors or

nondirector committee members may participate in and act at any meeting of the board or

committee through the use of a conference telephone or other communications equipment by

means of which all persons participating in the meeting can communicate with each other'

participation in such meeting strall constitute attendance and presence in person at the meeting of

the person or persons so participating.

Section ll. Executive Committee. The board of directors may, by resolution passed_

Uy u *.¡rity of tn. *trot" Uo*d, designate an executive committee consisting of wo or more of

the directors of the corporation. The executive committee shall have and may exercise all the

authority of the board oi directors in the management of the corporation between meetings of the

boa¡d of directors, provided the committee shall not have the authority of the board of directors

in reference to (a) amending the articles of incorporation, (b) adopting a plan of merger or

adopting a plan of consolidÀtion with another corporation or corporations, (c) authorizing the

sate, tease, Lxchange or mortgage of all or substantially all of the property and assets of the

corporation, (d) autiorizing thé voluntary dissolution of the corporation or revoking proceedings

theiefor, (e) adopting a plL for the distribution of the assets of the corporation, (f) amending,

altering or.repealinf tn. bylaws of the corporation, (g) electing, appointing or removing any

director or officer oi,tt. co¡poration or any member of the executive committee or (h) amending,

altering or repealing any resolution of the board of directors which by its terms provides that it

shall not be amendJd, itered or repealed by the executive committee' The executive committee

shall keep minutes of each of its meetings and report the same at the next meeting of the board of

directors.

Section 12. other Committees. The board of directors may from time to time establish

other committees and speciff the scope of their authority.

Section 13. Compensation. Directors as such shall not receive any stated sala¡ies for

theirservices,butuyffinottheBoa¡dofDirectors,afixedSunmay'andexpensesof
attendance, if any, súall be allowed for attendance at each regular or special meeting of the Board

or committee thereof; except that nothing herein contained shall be construed to preclude any

director from serving itr. .oþoration in Ñ other capacity and receiving compensation therefor'

4#31345 v4 - Bylaws ofTcna Foundation For The Arts
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ARTICLE IV

Offrcers

Section L Officers. The officers of the corporation shall be a chairman, one or more
vice chairmen, a president, one or more vice presidents, a secretary and a treaswer. The Board of
Directors may appoint such other officers, including one or more assistant secretaries and one or
more assistant treasurers as it shall deem desirable, such appointed offrcers to have the authority
to perform the duties prescribed from time to time by the Board of Directors. Any two or more

offices may be held by the same person, except the offices of president and secretary.

Section 2. Election and Term of Office. The officers of the corporation shall be

elected by the Board of Directors at its regular annual meeting. If the election of officers shall not

be held at such meeting, such election shall be held as soon thereafter as conveniently may be.

Vacancies may be filled and new offrces created and filled at any meeting of the Board of
Directors. Each elected offrcer shall hold offtce until the next annual meeting of the Board of
Directors or until his successor shall have been duly elected and shall have qualified. Election or

appoinrnent of an ofücer or agent shall not of itself create contract rights.

Section 3. Removal. Any officer or agent elected or appointed by the Board of
Directors may be removed by the Board of Directors whenever in its judgment the best interests

of the corporation would be served thereby, but such removal shall be without prejudice to the

conhact rights, if any, of the person removed.

Section 4. Chairman. The chairman shall be the chief executive ofücer of the

corporation and shall in general supervise and control all of the affairs of the corporation. He

shall preside at all meetings of the Boa¡d of Directors. He shall have the power to execute all

documents that the boa¡d of directors has authorized to be executed, except in cases where the

signing and execution thereof shall be expressly delegated by the boa¡d of directors or by these
'bylaws to some other officer or agent of the corporation, or shall be required by law to be

otherwise signed or executed, and in general shall perform all duties incident to the offrce of
chairman and such other duties as the board of directors may from time to time prescribe.

Section 5. Vice Chairman. In the absence of the chairman or in the event of his

inability or refusal to act, the vice chairman, or in the event there is more than one in the order

designated by the Board of Directors (or if none, in the order of election), shall perform the

duties of the chairman and when so acting shall have all the powers of the chairman' These

duties shall not include the duty to preside at meetings of the Board of Directors in the event of

the absence, inability or refusal to act of the chairman, which is expressly granted to the

president. Each vice chairman shall perform such other duties as from time to time may be

assigned to him by the chairman or the Board of Directors.

Section 6. President. The president shall be the principal operating officer of the

"orporution 
and shall in general supervise and control all the day-to-day business and affairs of

the corporation. In the absence of the chairman or in the event of his inability or refusal to
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preside at any meeting of the Board of Directors, the president shall preside at such meeting or
meetings of the Boa¡d of Directors. He may sign, with the secretary or any other proper officer
of the corporation authorized by the Board of Directors, ffiy deed, mortgages, bonds, contracts,

or other instruments which the Boa¡d of Directors have authorized to be executed, except in
cases where the signing and execution thereof shall be expressly delegated by the Board of
Directors or by these Bylaws or by statute to some other officer or agent of the corporation; and

in general shall perform all duties incident to the offtce of president and such other duties as may

be prescribed by the Board of Directors from time to time.

Section 7. Vice Presidents. In the absence of the president or in the event of the

inability or refusal to act of the president, the vice presidents in the order designated by the Board

of Directors (or if none, in the order of election) shall perform the duties of the president, and

when so acting shall have all the powers of the president. Each vice president shall perform such

other duties as from time to time may be assigned to him by the president or by the Board of
Directors.

Section 8. Treasurer. If required by the Board of Directors, the treasurer shall give a

bond for the faithful discharge of his duties in such sum and with such surety or sureties as the

Board of Directors shall determine. He shall have charge and custody of and be responsible for

all funds and securities of the corporation; receive and give receipts for moneys due and payable

to the corporation from any source whatsoever, and deposit all such moneys in the name of the

corporation and in such banks, trust companies or other depositories as shall be selected in

accordance with the provisions of ARTICLE V of these Bylaws; and in general perform all the

duties incident to the offrce of treasurer and such other duties as from time to time may be

assigned to him by the president or by the Board of Directors.

Section 9. Secretary. The secretary shall keep minutes of the meetings of the Board

of Directors in one or more books provided for that purpose; see that all notices are duly given in

accordance with the provisions of these Bylaws or as required by law; be custodian of the

"corporate records and of the seal of the corporation and see that the seal of the corporation is

affxed to all documents, the execution of which on behalf of the corporation under its seal is

duly authorized in accordance with the provisions of these Bylaws; and in general perform all

duties as from time to time may be assigned to him by the president or by the Board of Directors.

Section 10. Assistant Treasurers and Assistant Secretaries. If required by the Board of

Directors, the assistant treasurers shall give bonds for the faithful discharge of their duties in such

sums and with such sureties as the Board of Directors shall determine. The assistant treasurers

and assisunt secretaries, in general, shall perform such duties as shall be assigned to them by the

treasurer or the secretary, as the case may be, or by the president or the Board of Directors.

ARTICLE V

Contracts, Checks, Deposits and Funds

Section l. Contracts. The Board of Directors may authorize any officer or officers,

agent or agents of the corporation, in addition to the officers so authorized by these Bylaws, to

6ilJ1345 v4 - Bylaws ofTena Foundation For The A¡ts

16di-004659



enter into any contract or execute and deliver any instrument in the name of and on behalf of the
corporation and such authority may be general or confined to specific instances.

Section 2, Checks. Drafts. Etc. All checks, drafts or other orders for the payment of
money, notes or other evidences of indebtedness issued in the name of the corporation, shall be

signed by such officer or officers, agent or agents of the corporation and in such manner as shall
from time to time be determined by resolution of the Board of Directors. In the absence of such

determination by the Board of Directors, such instruments shall be signed by any two elected

officers of the corporation.

Section 3. Deposits. All fi¡nds of the corporation shall be deposited from time to

time to the credit of the corporation in such banks, trust companies or other deposita¡ies as the

Board of Directors may select.

Section 4. Gifts. The Boa¡d of Directors may accept on behalf of the corporation any

contribution, gift, bequest or devise for the general purposes or for any special purpose of the

corporation.

. Section 5. Loans. No loan of money shall be contracted on behalf of the corporation

and no evidence of indebtedness shall be issued in its name unless authorized by the boa¡d of
directors. Such authority may be general or confined to specific instances,

ARTICLE VI

Books and Records

The corporation shall keep correct and complete books and records of account and shall

also keep minutes of the proceedings of its Board of Directors and its committees.

ARTICLE VII

Fiscal Yea¡

The hscal year ofthe corporation shall begin on July I ofeach year and end on June 30 of
the succeeding year.

ARTICLE VIII

Seal

The Board of Directors shall provide a corporate seal which shall be in the form of a

circle and shall have inscribed thereon the name of the corporation and the words "Corporate

Seal, Illinois".
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ARTICLE IX

Waiver of Notice

Whenever any notice whatever is required to be given under the provisions of the General

Not For Profit Corporation Act of lllinois or under the provisions of the A¡ticles of Incorporation
or the Bylaws of the corporation, a waiver thereof in writing signed by the person or persons

entitled to such notice, whether before or after the time stated therein, shall be deemed equivalent

to the giving of such notice.

ARTICLE X

Indemnification

(a) The corporation shall indemnify any and all of its directors or offtcers or the

directors or members of the boa¡ds or committees of the constituent museums or schools of the

corporation or any person who may have served at its request or by its election as a director or

offrcer of another corporation (an "indemnified person") against expenses actually and

necessarily incurred by them in connection with the defense or settlement of any action, suit or

proceeding in which they, or any of them, a¡e made parties, or a party, by reason of being or

having been an indemnified person except in relation to matters as to which any such

indemnified person shall be adjudged in such action, suit or proceeding to be liable for willful
misconduct in the performance of duty and to such matters as shall be settled by agreement

predicted on the existence of such liability.

(b) Except as provided in paragraph (a) above, the termination of any litigation by

judgment, settlement, conviction or upon a plea of nolo contendre, or its equivalent, shall not

create a presumption that the person seeking indemnification did not meet the applicable

indemnification standard as set forth in paragraph (a) above.

(c) Advances may be made by the corporation against costs, expenses and fees

arising out of, or in connection with, such litigation at the discretion of, and upon such terms (but

always subject to the final determination of a person's right to indemnification) as may be

determined by the Boa¡d of Directors.

(d) The right of indemnification provided hereunder shall not be deemed exclusive of

any other right to which any person may be entitled, or of any other indemnification which may

lawfully be granted to any person in addition to the indemnification provided hereunder.

Indemnification provided hereunder shall, in the case of the death of the person entitled to

indemnification, inure to the benefit of his heirs, executors or other lawful representative.

(e) The corporation may purchase and maintain insurance on behalf of any and all of

its indemnified persons against any liability, incurred by them by reason of being or having been

an indemnified person, whether or not the corporation would have the power to indemnify them

against such liability or settlement under the provisions of this ARTICLE X'
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ARTICLE XI

InterchangeabilitY 
:

Whenever the context requires or permits, the gender and number of words shall be

interchangeable.

ARTICLE XII

Amendments to BYlaws

These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by a

majority of the directors then in offrce and present at any regular meeting or at any special

meeting, if at least two days' written notice is given of intention to alter, amend or repeal or to

adopt new Bylaws at such meeting.
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,ÀRTHIJRÀ HARTMAI\T
2738 MCKINLEY STREET, t¡V

WÀSHINGTON,D.C. 2001s
Qn) 362-6660 F.rlX & VOrCE

Novcmbcr ?, 1999 CONFIDENTI',IL

MEMORAÌ.¡DLJM to the Board of thc Tsrra Foudarim

- on ny rËtl¡rlt ftom Moscow, I fi¡d Lbc co¡cc¡¡s rbd I cxpn¡scd,to ¡l of ¡ou boôpnø to ou meedng a¡rd u tbc mcaing tuelf lnvgoow .ilr-ù.;. wË Ëirncmba¡tcd on an ergu.e¡n rhat is scrioir*y so"s *. B"*d úd kcepíng r¡ ÊoqcanyiDg_on rhe tuñltrr¡cnt oro,ui-à.ó. tlfËdu; t ;

uffiguall. Thrs, rfrer t.l I tr{ ** 
^íprier?ss 

rt our ¡scctrr,ctc¡r, uæ rrc oo, ãg*d ioa rcvicw of p¿st hinory a¡d not r.r,rr.¡îa u. **îË;ih.dd* so bG it !

I would lik3 to state fø the rccord that I agru wiù thÊ dcscriptio of arm ¡¡dactiüs in Jim Collins' m"o'ora'd,,r¿- i b"d Jüvr-;d ro.
ncasional à¡ãirun tt with Ji¡a tr,¡ rJ*¿a¡; "ä;;;-.tf"TffiäH ro.

ffi aîrffi"*Ëîlffi äËtt,,îMrffi ,t"-madc ro ¡¡s'ore rher the ir¡tartiors or-p* Tcrra (rs àÊ di*cüy rcrlcd.itto nc)o lcrvethe bulk of his est¡jrç to tfris fo-r¡¡daiãi, ira, ..fo.d ,û tÃt rrc fcgpq ùq uas üd isthe drqr of au thosc - tuir g;a Ë.; r 
",tst 

s"y u.r r ã,r¿ r-;i i'-.rr, to'nyout of tine and conrary to thc nw ùør,*,tricb ôií fo*¿"Éoo ir ch¡r¡¡rd in b StrEof lllinois) sorne of or¡r nat.*tc"s Eight lotË u*" pæcu nàca re brhfod.rhc3#Sr,##ffi*M,
Y.C* end TyF¡Ìr¡rer-¡ formc¡Ãnor.
th¡r orr drnic¡ rrcrc bcing prrp.dy ñi+ t*. ar"rq.D- ù o,r nc o ttc t-ñ,b'Bou,( I w¡s nrticurutyi;ñå rh;i e'ÊrÌec of¡ coofricofiæ¡esr *iih n" posiio * ñ,üft ;aü" roùdrü.* ùôc r&hc orry{ cours€r, l'uL rnrays-.ritfrü úu ny coiler$¡$ ¡rù
Fc.b tb and i¡o* g"ùi.b r unì-to ro",* npcr r,. *ffiåHffim'both able t'o work 

'vfth rrre tawrädti" çt t[,a, firsr b hry bækùc cstrb ¡br¡¡saDd ùenr ñ¡euv, to herp in thc ;"tr;rt;.d,ärrË;;;;;h¡na itsclf b F¡sür¡
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ctcrnic¡I. Jìt¡'s efforts in at thæc cndeavq5, to 
'ay 

nothi¡
o utst¡ldin s uan ù b a¡s, r;;à i¡ir iã *¿"tioo'rnirõ* #r,Stil ffiîiffi.h¿ra becn lost or reduced ¡n mtrrc. rruse effbrts 

""r" "t.r¡ 
ti¡¡er íu tbÊ hicæúû ûf rhisllî,å:ï;ffi tgäi:norioot'i-r¡;'iil;;ãilïu,riàãyoñilrr*u,

sevcral of you hrve comnented on ùc questioo ofcoatinuity. As I i,¡,o'cdyoqI uas in 66 proæf orattcmffitr rfiTr . ïùì*-;;rid"o q û9 cn.,'fs¡¿ þhiring ÀT. Keårney o searcir foia viccprr.id*r i;F;;;., ûrdAd¡iDi¡rrrimi¡srdsr to provide the neccssary continuity it ü" r*ÃLLîæJiE hd pcrffiæd. I didthis with com¡rleærccot¿ orir" Èli*-ó Ç.,-rtrr;;;,torehuæ rtl rccog'iædth¡tnæh a hire ¡hould logically follow tiai o¡t¡c nesñ-no iusution uas no ¡sn¡c rhe¡our Fim¡cc cornnittec r"d crtritr; wor¡rd r¡re ruc son-conurtc¡t poftrrionladv¡'ce ¡t dl tim€¡' n¡s rvrs nett n¡li r"L-rorr"*ä-ulh" electior ofr3ord ncrnbcræ Treasr¡¡er' I hope this proccss 
"aico;t¡nrn ¡r iiJ oõ*.*-ry 

-ymale th¡t sea¡ch 
T9* a{arrt h õ casc, ir is 

'rgsunoio¡l¿ iuro tbc Foruínio srefian abiþ to backsmp our Financc cãú¡rinå nrd;-i;ñL o,r¡üsourscr tropary.
withresocct to.thc sêcrst¡ry, stcphraic shoutd otviorsly b¡rr ¡cccs o ¡Itrecords. nis o'o 

"F-in 
pr**..it*¡ Dr.o" r;o-IË, hir cqvcrsrio¡s wiü¡ r1: {q parrrer in n elþra hcid;;lty, rh.-,*.rdr;;

C.thy cor¡ld h¡ve old -iã.î1rr.'l'*-l-;l:i:: 
*:-.y u uauEo¡'d' rs

possðssion",r,"{'#i:
collins nas not ow solc -ooto.iilit/é.yû Ri.k s"ì.ith$ bGG,, of iuvrh¡ueæsisa¡ce to us on urattcrs ¡s varied æ gcttiig:"Þi"y.; r."rnlc r¡d hr¡nr¡ ¡ehioospolicies in ptace rn thc chir"go r"r,*ìå¡q sctur¡g cT?ro¡mø iss,Es in Fr¡¡e rDd ücu's' otùels in thc firn traræîJpc¿ t *iù sraov p¡o¡iaúirh¡r t¡w uiscn bccar¡æ thcFoundztion urd is propa{es t*.iJ nJio g. p.* rËËã;. ¿æuncruy udreguletory point of view wtron oan aä H; úf"ttäiq*¡6., brn rs wirh otbcrfoudcn hc w¡s ror.l9:*$ onil;_Ë* objccrivcí ü *, rcy inprisrr wiû wtrrhe co¡rsidcttd brmalcratic daait. wã*tt o-r ¡in a¡¿ r,¡s st¡fffor ucüi's nræh ofürsteiÉErêd or¡r, wi-th hejp t", Ot¡i. On prrroo*f l"*i *r,*¡ sf rrr¡<cr¡e nillortnanding rnd require cåmr¡r¡ity oär.ru.nt

**rr$il| *yy, I spory e Ereet aqoünt orti¡re o- t t¡sr six Ed,*
;¿¿uffi 'Ë"ffi,ff_f 

lf,luåfr ::"mmm",mHxr"conuacnnþ wíù Joh¡ Nen we srrou¡ì not do*-",il-oiår",*¡o* dcûær r¡s Ëoothe pogross tb¡t has bcen mede. l;ñù h¡rc mrrbt.il;"cn. ¡boutlvfAAo ürn I**iîjrffif;: i, 
"õi,oir 

,äiu* ,*.;_, ,u,r pcr r+,,r,h c"ôy b
dcterionting.
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You m_ay ask if I bave ury posirirrc suggestiorrs. My fceling at this Þoiut is th¡t
the Chairuran¡Prcsident should c¿lie¡other ¡oar¿ mecd¡g eri-aittr*,w-lg" ritrr¡.*
9y Proposcd ca¡didaæs for Presidcnt, the st¡trs ofth æ¡rctr for ¡ Vicc füS¿."rf*
Fi¡rance and Administretion ar¡d thruir out the oücr n¡ttcrs bcfo¡c * nt¡t *"f¿- gpr r¡r
back to thc point I thought we þd reacbcd a tc c¡¡ü sf or¡ rcüalt

Artlrrr }I¡rrna¡ 
À È

cc: Catherine Stwcas
Tyone F¡h¡ø
Howa¡d À{cCra
James Collins
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Terra Foundation
Board Meeting

Minutes
August 24,20C0

tn attendance by Conference Call

Dr. Paul Tucker, Chair
Hon. Jacques A¡dreani
Mr. Dean Buntrock
Mrs. Margaret DaleY
Senator Alan SimPson

Dr. Theodore Stebbins, Jr.

Dr. Stephanie Pace Marshall
Mrs. Judith Terra

By Invitation:
Mr. Ma¡k Heatwole
Mr. Ralph Lerner

Staff:

Mr. Donald Ratner

By lnvitation:

Dr. Derrick Cartwright
Dr. John Hallma¡k Neff

The meeting was cailed to order at l:08 PM. Dr. Tucker indicated that the purpose was

to review the four ptopoof* and detailed data we had received from ow four potential

partners allow us to bJ better prepared for the September meeting' The minutes from the

eug,rO 7, ZOçp Strategic ptan mäing were reviðwed and unanimously approved by the

Sträegic'Planning Committee

There were significant discr¡ssions around whether Gverny was'ceûtral" to the focus of

the Foundation,s mission. A decision was made to o(amine this çestion at the Board

meeting in SePtember.

Dr. Stebbins zuggested that we had already decided on the central importance of Gvemy'

Dr. Tucker rwiewed the background that rezulted in the decision of making Giverny

central. Mr. Buntrock indic¿tä that he saw that there is a difference between the

imporrance of Gverny ;;;.ki"g it central. Dr. Marshall disct¡ssed alternatives at this

point:

l. A*.ee that there are unresolved iszues and put them aside and then look at

the ProPosals in front of us; or

z. Foá'r ;t;th. lt** t¿ then refer them back to a small 
".oup 

to make a

presentation at the nert mesting and end the call now'
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Dr. Marshall agreed that we had not discussed the centrality of Gventy as a Board but
had discussed it in Strategic Plan Committee meetings and that Committee has come to

the conclusion of Gverny as being central.

Dr. Marshall also suggested we ask Helene to write "her perception of Dan's vision of
Cäverny". In other words, what is the purpose of Giverny?

Dr. Carfwright indicated that he has Helene's paper and will send it out ¿ls soon as Helene

reviews it.

The Boa¡d asked Dr. Ca¡twright to write his view of Giverny's future relating to

education.

Mrs. Daly said that she did not recall that we had discussed "abandoning" Chicago.

Dr. Tucker indicated that the thinking had gone along these lines:

o The Chicago facility needs a gfeat deal of money to be brought up to par with

other museums;

There are problems with the chicago museum's configuration;

o We have a problem attracting attendance in Chicago;

o There is considerable cost involved in zupporting the Chicago museum;

. The collection is not adequate to be split between two institutions;

o Therefore, the best way to maximize our resources and ñrlfill our mission is to

align with another institutiorU close the Chicago mus€um and foct¡s on

Giverny and educational initiatives of the Foundation'

Mr. Buntrock said that we had never discr¡ssed this at the Board level.

Dr. Tucker agreed but noted that it was a conclusion ofthe stræegic Planning committee

and that they-were going to make a recorilmendation to tho Boa¡d.

Dr. Marshall said that we could make a decision on this call if we so chose. She further

indicated that we should make slre th¿t there a¡e two issres on the agenda at the

September meeúing:

o Gverny as being central;

o Closing Chicago

Dr. Tucker zuggested that we deñnitely make a decision in September

Dr. Marshall zuggested we change the order of the agenda to go $rough-Ralph's 
contfact'

Mr. Andreani indicated that two of the proposals need more detail. Mr. Lerner then

discussed the strategic alliancc contract. One premise of his draft was that there would be

no museum in the U.S. and that would relieve us of the administrative burden of running

that museum. He also indicated that the education portion had not yet been sufficiently

developed. And the final premise was that we would ultimately turn the works of art

over to the neWaligned institution.
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Mr. Lerner walked the Boa¡d ttrough each part of the draft contract. From that review

there emerged the following items:

l. Ownership of the collection. Would it be donated and who holds title.

2. Where the collection would be housed, how much would be exhibited and

for how long.

3. The question of a study center.

4. The question of office spaæ.

5. Whether we should contribute money for construction or a naming

opporh¡nity.

6. Who would curate the collection and who that persot would work for.

7. On what subjects the aligned institution would have to conzult with the

Terra Board.

8. What works should never be sold.

g. Issues regarding exhibitions, publications, etc. resulting from the possible

alliance.

10. How the acquisition fund should be handled and who should maintain

control of it.

I 1. Educational issues.

12. The status of the art at Gverny and what needs to stay there permanently

versus what might rotate.

The Board concluded that it will have to address the above 12 issues as well as the iszue

of determining a strategic partner.

Mr. Ratner was asked to finalize the above list and send it out with the minutes by the

end of next week.

At the September meeting we need to be prepared to discuss what qualities of the

educational programs we e/ant to have included in this plan.

Dr. Marshall asked if we should send out an RFP to all four zuitors on education. Senator

Simpson suggested that we need to decide what we want as oppos€d to t¡ihat they're

going to give us.

Dr. Tucker suggested that the next step should be the following:

I, Get proposals on education from the four institutions as to how they would

see working with the Foundation'

Z. Equalize the general portion of the proposals on affiliation from all four

institutions.
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3. Get more information on the existing educ¿tiortal programs of the four

institutions.

4. Reduce the four institutions to two or th¡ee and then focus on those and

discuss.

In September we will need:

l. White papers on education from any Board member who would like to

prepare one.

2. Educational information.

The meeting was adjourned at 4:00 PM.

Respectively submined,

Donald H. Ratner
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Report of Ch¡irman

Review and ApprovaUAcceptancc of tvfinutes

TERRA FOUNÃIATION for the ARTS

BOARD MEETINGAGENDA

Septernber 26,2000
9:30 Alvl - 4:@ PM

Giverny

Par¡l Tucker

Paul Tucker

Pu¡l Tucker

TAB

I

tr.

r Board Me€ting - Oaober 22,1999
. Sbatqgc Planning - M¡rch 13, 2000
o Straûqgc Planning - April 5, 2000
o Sffiqgc Planning - lvlay 10, 2000
o Finance - May 16, 2000
o Execr¡tive - Iune 7,2W0
o Board -June 19, 2000
o Collections - June 19, 2000
r Execr¡tive - Junc 19, ?000o Finance- Iune 19, 2000
o Board -Jr¡ne 20,2æ0
o Finance - August 8, 2000
o Board - Aug¡¡st 24,20t0
,, Collections-Ar¡gt¡st 24,2W

m. ElectionofDirectorJOûEccrs

ry. Committee Reports

r Finance
o Education
¡ StratgFc Planning
¡ Collections

V, Review ofEstate

VI. Directors'Reports

2

DeanBuntrock
Margaret Daley
Ron Gidwitz
Ted Stebbins

lvfârk Heæwole

John Neff
Denick Cårtwrisbt

3

4VII. Report of VP Financc & Administration Donald Ratner
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x.

Setting Meeting Dates

Executive Session

Other Business

Paul Tucker
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TERRA FOUHDATION FOR TII! ARTS
DmddF. R¡rËr
VPFiûr¡dÂd¡i¡¡s¡i¡
TqnFu¡daisrÊrth.An¡
ó61N. Michigra
Chiagn,It 606l I

l il,l¿*us
È* tl2{fÉ:?t1z
E.rneil ranr@rrn^rotlrara org

Memo
To. EorrdcfDùæorc

ftr' I)üüIt R¡u
l/P FioEcG ¡od Adnini¡¡im

EtÍ 09/l5m

R¡: OivtrryMcaiog A¡rrq3¡æ

Tbæ b¡,r bcc¡ r ead: orç¡e¡tru r.Fdbg tb rragæ &r tc oocdry in
Giçrlt m srgtrobrr 2t -26. I *ôd ro E r ôrr ¡ ¡nlfuy nø rc ¡ire y* o.
Erclt trtr¡. llgç t¡,t bG r Ér clrqr too tb ló¡dæ so Iru, ef ior*1.

A¡vù!æ¡þù ô[æi!ú iúo'r¡¡lirnritl bc s ûtrit rbBcdBælr nù¡chñ rç'T.tilGd to b. FG¿cr¡¡ Ergrcrrod to'q¡ Ër l¡ood¡t. A!F, &r-1 babr¡rah Èr
haùf¡¡t El tìoÉå kÉúbq r¡qll r¡iat¡¡doaoæy tnËporÈaÍübrdûor
thc ldd rd l¡rforoaiaa ôc p¡¡ riu Þc irüdd'ta e pàcra druruc'o fqr lq¡
whr¡ yor¡ sriw.

l-raly, I u rrndiqg cr &¡il u-odab lstbrudm ryrnrCy.

Tþ crrrrr¡ ¡cùgû¡¡G b ¡¡ ftltowl

Ptll.y, S.fÊ.DbGr 22 O¡ torr æ,r

S.¡¡rdry, Sçtaro* Zf E¡ù.crdr¡l tbd¡¡¡ - 9:30 Atll-9.(I) tÀ4. hrry Ho¡¡*.
Diry t t{4rrilo è Banrgogæ ?:!(} ÞM - I¡tclq¡p n
Enc u ?:6PM

Su!d8y, Scgtnbr 2a Srtr¡io Pt¡-:= S.rú¡o - 9:3O Aùf - ¿1.00 Pîd . PñJ,
HÉ¡.
EOARD lvGEItl{C - 4ü PM -,t:3o PM -Pcrry llorc

16di-004679



Boud Arrrrgemerns
P.gÊ z

Cæltails ilí Diæd Anb¡srdor A¡drreri's,
Piclory ü Hotd at 6:00PM

Moodry, Srptcurbcr 25 Fi¡e¡crCo.rritcc 9'æ AÀl Þrrry Ho¡sc
Educ¡icn Cø¡iuæ l2:@ PM Bcrtin House
ColþcirosCø¡incc 3:@ PM Pcry Horse
DiñÊr ¡t Jr.ditt's 7:30 PM Piclolp ü t¡orcl 7:t5 Htvl

Tucrdey, Eçtcabcr 26 Boúd Mtêdtû 9:6 .{Irl - 4:3O PM - Pcrry llorrr¿
Tait ¡o Prrir hrrr bccn r¡nogsd forràos¿ rrr¡rüiBg to
Prri!

Plasc lc¡ æc loow if yorr uccd truspottdoa frú ùo rirport or ¡o th¡ drport by fllingql tbc útrcbcd fonrr rDd hiag brcl ro uc þ l'loodey. Scprcsba lE, 2000.

PhüÊ ht ræ l¡ow if yor¡ bsvo æy qucrioar.
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IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT, LAW DIVISI

PAUL HAYES TUCKER, a Director of the

Terra Foundation for the Arts, JUDITII
TERRA, a Director of the Terra
Foundation for the Arts, and ALAN K'
SilUPSON, n Director of the Terra
Foundation for the Arts'

Plaintiffs'

DEAN BUNTROCK, a Director of the

Terra Foundation for the Arts,; RONALD
GIDWITZ' a Director of the Terra
Foundatiorr for the Arts; MARGARET
DALEY, a Director of the Terra
Foundntion for the Arts; ARTHUR
HARTMAN, a Director of the Terra
Foundation for the Arts; STEPHANIE
PACE MARSHALL, a Director of the

Terra Foundation for the Arts;
THEODORE STEBBINS, n Director of the

Terrn Foundation for the Arts; JAMES R'

DONNELLEY, an individual;
MARSIIALL FIELD V, an individual;
KATIILEEN A. FOSTER, an individual;

ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEL, AN

individual; THE TERRA FOUNDATION
FOR THE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney

General of Illinois; FLOYD. D. PERKINS'
Assistant lllinois Attorney General;

\ilINSTON &STRAIVN, an Illinois
Partnership; and SIDLEY & AUSTIN, an

Illinois PartnershiP,

No. 01 L 009112

Judge Gardner

JURY TRTAL DEMANDED

)
)
)
)
)
)
)
)
)

)

)
)
)
)
)
)
)

)
)
)
)
)
)
)
)
)
)
)
)

)
)

)
)

)

)

)

)

0

v

Defenclants.

FIRST AMENDED COMPLAINT AT LAW

Piaintiffs Paul Hayes Tucker, Judith Terra and Alan K' Sirnpson complain of the
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Defendants Dean Buntrock and Ronald Gidwitz' Margar'et Daley' A¡thur Hartman'

stephanie Pace Marshall, Theodore stebbins, James R' Donnelley' Marshalll Field V'

KathleenA.Foster,RobertS.Hamada,FrederickA.Krehbiel,JamesE.Ryan,FloydD.

Perkins, the Terra Foundation for the Arts ("Foundation")' winston & strawn and Sidley

& Austin as follows

Prelinrinnry Statement

1'Throughthisaction,PlaintiftiPaulHayesTucker,JudithTerraandAlanK.

Simpson seek to vindicate both the mission of the Foundation and the intent of its

founder Danier J. Terra. The plaintifß comprain that certain directors of the Foundation

are irreconcilably conflicted and have wi[fuily and wantonly breached their fiduciary

obligations by pursuing a course of action antithetical to the best interests of the

Foundation and inconsistent with both the purpose of the Foundation and the clearly

expressed intentions of its founder. These breaches of frcluciary duty were aided by - and

even induced by _ the illegal conduct of the lilinois Attorney General and his assistant'

Indeed, as we set out more fully below, the improvident conduct of the Attorney General

not only induced breaches of fiduciary duty but constitutes an unrawfur deprivation of the

Foundation's property without due process of law and an unlawful deprivation of the

Foundation's rights to freedom of speech' The Foundation's interests have been further

compromisedbytheconflictedinterestsofseveralDirectorsandvariouscounselwho

purported to, but did not, fepresent and counsel the Foundation free of improper influence

2. The plaintiffs have been unlawfuily denied the opportunity to bring these claims

inotherlitigation.Asaresult'thiscaseisfrledtosecurerelief_adeclaratoryjudgment.

injunctive relief and damages - in order to halt the perversion of the Foundation's

2
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missîonwhichhasbeenthedirectresultofthedefendantslconduct

Natu reo ftheCâse

3.onJune29,20o|,theBoardofDirectorsoftheTerraFoundationfortheArts'by

a conflicted majority, voted to accept a settlement of this litigation that would chain the

Foundation to chicago for 50 years and install a majority of lllinois residents on its

Board. As the dissenting board mernbers stated before the vote' this acquiescence to the

extraordinary intrusions by the State of ltinois into the Foundation's affairs was ultra

vir.¿s and an utter abdication of the Board's frduciary responsibilities' Yet six board

members, some with personal conflicts, none acting in the best interests of the

Fo*ndation, chose to vote in favor of a proposar that-if atowed to stand-witl do

viorence to the crear vision of an American ph'anthropist and set a chi*ing precedent for

all not-for-Prof,rt corporatlons

4.TheFoundation.sexistingbylaws,writtenunderthedirectionofthefounder

Daniel J. Terra, encourage the world-wide dissemination of its art and the artistic

accomplishments of American artists' Yet six Board members voted to impose parochial

new rules that would prevent the Foundation from moving actoss state boundaries'

precludeitfromdisplayingitscollectionpermanentlyoutsideChicago,forceitto

relinquish control of its assets to another chicago-based museum' and pack its board with

nativesonsinsteadofseekingoutthefinestartexper|sworldwide.Noneofthese

restrictions were ever envisîoned by Mr' Terra; indeed' they are antithetical to the

Foundatîon's charter and its founder's demonstratecl intentions

5. Eariier litigation and a mediation process compromised by conflicts of interest

became a vehicre for a power grab by the Attorney General of the State of iirinois and

3
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Assistant.Att.orney 
General Froyd D. perkins, who is charged with enforcing the State's

charitabie institution laws' Through threats of investigation and legal action-including

the threat of suing pivotat board members - perkîns has used his offrciar powers to

compromise and conflict certain members of the Foundation's Board Of Directors such

that the Foundation's right of self-governance' its right to control its own assets' and its

right to freedom of speech have been effectively nutifred' The Attorney Generai's

conduct has unrawfu*y interfered with the conduct of the Foundation, a private not-for-

profrt corporatîon, through a pattern of 
'arassment, 

threats and acts of intimidation under

coioroflaw'whichhasdeprivedandthreatensfurthertodeprivePlaintiffsof(1)their

freedom of speech, in violation of the Fîrst Amendment; (2) their properry without due

process of raw, in vioration of the Fourteenth Amendment, and (3) rights under the

commerce and contracts crauses of the constitution. Through this unrawfur conduct' Mr'

perkins has arso induced certain Board members to violate their fiduciary duties to the

:"""i:";pproving a tainted mediation process, a conflicted majoritv of the Board of

Directors of the Foundation have viorated their frduciary duties to the Foundation and

caused the Foundation to acr urtra tires. Despite irreconcîlable conflicts of interest and

their consequent disquarirrcation, directors Stephanie 
pace Marsha* and Theodore

StebbinshaveactedagainsttheinterestoftheFoundations.Bytakîngaction

incompatibre with the Foundation,s charter and wasting valriable assets and opportunities

for the Foundation to carry out its mission, the Board members who approved the

proposed settlement violated duties of obedience to the Foundation's purpose and best
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Pnrties

]oundationfortheA¡tsisanot-for-profitcorporationestablishedini. The Terra Foundatton rur ttrç '"'" 
. 

-_ 
, ^,^ Articres of

1978 by Ambassador Daniel J' Terra' The Foundation' pursuant to lts

Incorporation and By-Laws, oversees the $175 m*rion Terra co*ection of American Art

and roughly $250 million in other assets'

S.PaulHayesTuckerisChairmanoftheBoardofDirectorsandPresidentofthe

Foundation.HeisachairedprofessorofarthistoryattheUniversityofMassachusetts

Boston and a resident of Massachusetts'

g,AlanK.SimpsonisaDirectoroftheFoundation,aformerUnitedstatesSenator

and retired Director of the Institr-rte of politics at Harvard university's John F' Kennedy

SchoolofGovernment,andaresidentofWyoming.SenatorSimpsonalsoservesas

chairman of the Board of rrustees of the Buffaro Bill Historical center in cody'

Wyomîng, which maintains assets valued in excess of $350 million'

l0.JudithTerraisViceChairmanoftheBoardofDirectorsandVicePresidentofthe

Foundation, Mr' Terra's widow' and a resident of Washington' D'C'

ll.Dr.StephaniePaceMarshallistheFoundation,sSecretaryandTreasurerand

chairman of its frnance and strategic prannîng committees. She is president of the lllinois

Mathematics and Science Academy' and a resident of lllinois'

|2.Dr.Theodoreo.StebbinsisaDirectoroftheFoundationandChairmanofthe

collections contmittee' He currently serves as curator of American art at the Fogg

Museum at Harvard University and resides in Massachusetts'

l3.MargaretDaleyisaDirectoroftheFoundationandChairmanofitseducation

committee She is a resident of Illinois
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14. Dean Buntrock is a Director of the Foundation and an at-large member of its

Executive Committee. He is a resident of lllinois'

15. Ronald Gidwitz is a Director of the Foundation and an at-large member of its

Executive Committee' He is a resident of lllinois'

16. Arthur Hartman is a director of the Foundation'

lj. James R. Donnelley is an individual residing in lllinois. He purports to be a new

director of the Foundation'

18'MarshallFieldVisanindividualwho,oninformationandbelief,residesin

Illinois. He purports to be a new director and chairman of the Foundation'

lg.Dr.KathleenA.Fosterisanindividr"ralwho'oninformationandbelief,residesin

Illinois. She purports to be a new director of the Foundation'

20. Robert s. Hamada is an individual residing in Illinois' He purports to be a new

director of the Foundation'

2|.FrederickA.Krehbielisanindividualresidinginlllinois'Hepurportstobea

new director of the Foundatoin'

22. James E- Ryan is the Attorney General of lllinois'

23. Floyd D. Perkins is Assistant Attorney General, Bureau of charitable Trusts and

Solicitations.

24. Winston & Strawn is, on information and belief' an Illinois partnership organized

to engage in the practice of law. winston & Strawn is counsel to the Foundation and at

least some of its directors'

25.Sidrey&Austinis,oninlormationandbelief,anilrinoispartnershiporganizedto

engaqeinthepracticeoflaw'sidtey&AustiniscounseltoFoundationandatleastsome
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of its directors

The to f the nda

26.DanielJ.Terra(1911-i996)wasascientist,businessman'andanartlover'Born

and educated in philaderphia and a graduate of pennsylvania state university, Mr. Terra

maintained residences in Chicago and Washington, D'C' President Ronald Reagan' who

appointed Mr. Terra Ambassador-at-large for Cultural Affairs' lauded his achievements

in promoting education in American art nationally and internationally' Mr' Terra's

collection includes hundreds of important American paintings and other works spanning

the period from 1750 ro 1950. Among the artists represented are John singleton copley,

Thomas Cole, Frederic Edwin Church, George Caleb Bingham, Winslow Homer, James

Whistler,JohnSingerSargent,EdwardHopper'andGeorgiaO'Keefe'

27. In i978, Mr. Terra formed the Foundation to hold his collection and enhance

public appreciation of the arts in the broadest sense, without any geographic limitation'

Its purposes, according to its original Articles of Incorporation, were

to form, preserve, and exhibit collections of paintings expand the

artistic ¡oiiron, oi a growing art public through such activities which will

include lectures, syÃposia, talki, demonstrations, films, and related

educarionai f.o!ro*s' designed to further these purposes, establish'

conduct, op.ioi.i and mainlain a school of instruction and any and all

artisticandtechnicaleducationalfineartscourses.

Articles of Incorporation (as filed Dec' 13, 1978)'

28. The Foundation, with ir4r. Terra as President and chairman of, the Board'

established a museum in Evanston, Illinois, in i980' In 1987, Mr' Terra decided to move

the museum to Chicago where, he hoped, it wouid receive a wider audience and

appreciation. He created a muitimillion dollar museum facility on North Michigan

Avenue now worth well over $30 million. Bolstered by a belief that Americart cultural

7

16di-004688



developmentandartwasunderappreciatedabroad,inigg2Mr.TerrafoundedtheMusée

d,AfiAméricaininGiverny,France,theruralhomeofClaudeMonet'Hemoveda

substantiaiportionofhiscollectionthereeveryyearfromApriitooctober'Mr'Terra

insisted that the Amerîcan painters, whom he honored in the museum, offered Something

new to the internationar aft scene and provided a way to cerebrate the curturar connection

between u.s. and European art. Today, the Foundation owns substantiar property in the

Village of GivernY'

29'BytheiggOs,Mr.Terrabecameconcernedthathîscollectionwas

underappreciatedinChicago.AtanApril25,lgg0,annualmeetingoftheBoardofthe

Terra Museum of Arnerican Art, Mr. Terra expressed dismay over low attendance at the

chicago museum. Given his massive investment in the North Michigan Avenue property

andonlyaround60,000visitorsperyear'Mr'Terracalculatedthathewasspendingmore

than$5,000pervisitor.Mr.TerraconfrdedhisconcernstofriendsandfutureBoard

members, such as senator Nan Simpson, and actively investigated relocating his art

collectton.

30.Bylgg4,Mr.Terrabeganconcretestepstomovehiscollection'onAugust26,

lgg4,Mr.TerracausecltheFoundationtoadoptcertainchangestoitsA¡ticlesof

Incorporation, allowing the Foundation to:

Build, erect, maintain' eqYT' manage' lease' and operate museums and

schools, no'th'¡-,, *, (Jnited st";;;;";,idàbrood,unJ uti components deemed

advisable or necessary t" ï;*i;tï;; for these activities and

exhibitions

A¡ticles of lncorporation (Aug. 26, 1gg4) (emphasis added). Mr' Terra reiterated to

others,includingSenatorSimpsonandhislong-timefriendPeterSolmssonofthe

universïty of the A¡ts in phiradelphia, that he wanted his art to achieve the broadest
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possible imPact on the Public'

31.Between1991andi993'Mr.TerranegotîatedwiththeCorcoranGalleryin

Washington,D.C',andtheWhitneyMuseuminNewYorkCitytoformastrategic

a*iance that wourd poor the Foundation's cotection with those of the other two

institutions and move the emphasis of the Foundation's work from chicago to

washington, Discussions broke down over issues reiating to the whitney Museum's

control over the collection'

S2.Betweenlgg3andlgg5.Mr.TerraconductednegotiationswithtwoPhiladelphia

institutions. the Pennsylvania Acaclemy of Fine Arts and the University of the Arts,

concerning rerocation of t'e colrection from chîcago to phiraderphia' A deal with the

former institution broke down when Mr. Terra sought to retain ownership and control

over his colrection, a prelïmînary agreement with the latter institution rvas signed' but not

finalized.

33.In1996'thelastyearofhislife'Mr.TerrafocusedintentlyonWashington,D'C.,

where he then resided. He expressed to many colleagues a desire to move the Foundation

to washington. In early 1gg6, Mr. Terra hired a rear estate agent and bought a building

onThornasJeffersonStreetinGeorgetowntoServeasthenewinterimcorporate

headquarters of the Foundation. At the same time, Mr. Terra commissioned an architect

todrawplansandobtainzoningpermitsforanewmuseumfacîiityandheadquarterson

hisexistingpropertyonConnecticutAvenue,whichwerecompletedinMay1996.

phone lines, name plates, furniture and other items were purchased for the new property'

Mr.Terraevendistrîbr-rtedchangeofaddressformstofriendsandcoileaguesannouncing

the move of the Foundation,s headquarters to the Thomas Jefferson Street location,
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sometimes with his own handwritten annotatlons' However, Mr. Terra was unable to

comprete his contemprated move of the Foundation's co'ection because of his death ìn

June 1996

By the time of his death' Mr Terra had left more than $100 million in art' $210

34.

million in cash and securities, and miltions in real property to the Foundation' including

the valuable North Michigan Avenue museum slte' Between 1996 and i998' the

FoundationwasconsumedwithissuesrelatingtoMr.Terra'sestate

The Boarcl Fie tover the tu of the Foun dati orl

35.UponsettlementofMr'Terra,sestate,theBoardreturnedtoconsiderationofa

strategicplanfortheFoundation'AtaNovemberlgg8meeting,Mr.Buntrock

recommended that the Board form a strategic planning committee to consider options

for the future of the Foundation. Mr. Gidwitz was erected chairman of this commirtee'

36.PauiHayesTuckerwaselecteclChairmanoftheBoardandPresidentolthe

Foundation in lggg. Dr. Tucker holds a ph.D. in the History of A¡t from yare university

and teaches Art History at the university of Massachusetts where he is a chaired

professorandaleadingexpertonClaudeMonet.othercurrentmembersofthell-

rnember Board of Directors include Mr. Terra.s widow, Judith Terra; former U.S, Senator

AjanSimpson,fecentlyretiredasDirectorofthelnstituteforPoliticsatHarvard

University,sJohnF.KennedySchoolofGovernment;Dr.StephaniePaceMarshall,

president of the lllinois Mathematics and science Academy; Margaret Daley' wife of

MayorRichardM.Daley;JacquesAndreani,formerFrenchAmbassadortotheUnited

States;ArthurA.Hartman'formerU.S.AmbassadortoFranceandRussia;Helene

Ahnveiler, former president of the Sorbonne and the Georges Pompideu center in Paris;
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Dr. Theodore stebbins, curator of American art at the Fogg Museum at Harvard; Dean

Buntrock, former chief executive of waste Management' Inc'; and Ronald Gidwitz'

former chief executive of Helene Curtis Corporatton'

37 . Under Dr' Tucker,s leadership, the Foundation continued active strategic planning

intheyear2000,consideringcooperativearrangementspreserrtedbyanumberof

nationally recognized art instttuttons' based both within and outside Chicago

strategic Planning committee met several times to consider options' r'vith Mr' Gidwitz

himself raising suggestions of building a new museum facility on a different site'

aftìliation with other museums: and closing the museum to focus on education efforts and

building the collection

38 In preparation tbr the Board,s September 2OO0 annual meeting in France, Dr'

Tucker encouraged members to focus on long+erm planning options and circulate ideas

theymighthaveinadvanceofthemeetingforthegrouptostudyandconsider.

39.Dr.Tuckercirculateda..whitepaper,'suggestingapotentialcollaborationwith

the National Gallery in 'washington, D'c' -- which attracts 6 million visitors annually'

more than double that of any alternative in chicago' Dr' Tucker presented the idea as

only one way to encourage increased exposure for the collection, and he sought full

consideration of other ideas. He noted, for example' that museums and iocalities

frequently 
,,compete" for the honor of hosting such unique and irreplaceable collections

asMr.Terra,s,offeringincentivestofoundationsthatagreetoprovidetheircoliectionson

a semi-permanent basis. Mr. Tucker thought that such a competition could bring

enhanced global awareness of the collection and financial wherewithal to enhance the

Foundation,s abirity to pursue its educationar mandate throughout the ''vorld, accordingly'

The
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Dr. Tucker encouraged members to consider the potential value of a "beauty contest" as

another oPtion.

40 At the same time, Dr. Tucker pointed out that the sale of the Chicago facility

could be benefrcial given that it ties up over $30 million worth of assets and requires an

additional $3,5 million in annual support from the Foundation, a fact that deeply

concernecl Mr. Terra before his death'

The Plov to een the Foundntion in Ch tcâgo

41. Messrs. Gidwitz and Buntrock opposed Dr. Tucker's brainstorming suggestions'

Instead of taking up their concerns with their colleagues, however' Messrs' Gidwitz and

Buntrock frred a lawsuit alreging that the named individual directors had breached their

flrduciary duties to the Foundation merely by considering the possibility of moving the

collection from Chicago'

42. In their lawsuit, MeSsrs. Gidwitz and Buntrock claimed, contrary to fact, that Mr'

Terra intended that the Foundation wourld always rernain in the chicago area' The

complaint quoted news reports from 1987, the time of the move from Evanston to North

Michigan Avenue, in which Mr. Terra described his enthusiasm for the new location'

The complaint did not refer to Mr. Terra's 1990 statement to the Board of Directors or to

any of his subsequent discussions ancl pians relating to relocation of the Foundation to

another city. It arso did not mention the I994 amendment to the charter which permitted

the Founclation to operate museums and schools "both in the United States and abroad'"

Based on this misleading statement of Mr. Terra's intent, the defendants alleged that the

Foundation's mission was to operate a "museum of American art ' ' ' in the Chicago area

to be held in trust for the benefit of the people of the State of Illinois."
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43. Attorney General James Ryan and Floyd Perkins, an Assistant Attorney General'

seized upon the turmoil of the Terra Foundation Board as an opportunity to assert State

control over its assets. At the inception of the lawsuit, the Attorney General filed an

intervenor complaint that simply borrowed the allegations of Messrs' Gidwitz and

Buntrock. The complaint also reiterated the faulty premise -- based upon a demonstrably

incorrect statement of Mr. Terra's intent -- that the Board of Directors were without

authority to relocate the Foundation. The complain! qqqght a declaration' arnong other

things, that .,[t]he intent of Daniel Terra in creating the Terra Foundation was to operate a

museum of American art in the chicago area for the benefit of the people of Illinois and

he and othefs who have donated to the Foundation intended and expected the Museum to

remain in Chicagoland'"

44. The Attorney General intervened expressly to prevent any possibility that the

Board might remove the Foundation's assets from Chicago, which he described as an

ultra vires act. As Assistant Attorney General Perkins has stated in an interview' he

believes it is his role as assistant attorney general to see that lllinois-based charitable

institutions utilize their assets in lflinois. Mr. perkins attempts to accomplish this by

seeking installment of Illinois directors on the boards of such institutions and through

other restrictions. He has employed this tactic successfully in other cases' for example'

that of the Regenstein Foundation. Mr. Perkins acknowledges, however' that he does not

have the authority to impose illinois-related restrictions on institutions which were

created to sen¿e broader interests, such as national and internationar aid organizations,

even though such institutions may be based in Illinois and subject to reporting and other

statutory requirements of Illinois law'
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45. As authority for his intervention in that.lawsuit, Mr. Perkins relied on the

charitable Trust Act (760 ILCS 55ll et seq. (1997)) and his "common law power and

duty to protect the interests of the PEOPLE OF iLLINOIS in matters pertaining to

charitable assets and trusts." Whatever authority these sources of law may provide to the

Attorney General, they do not permit any action to force a charitable trustee or Board

member of a not-for-profit corporation to ihange the institution's fundamental purpose in

a manner inconsistent with iJs ch3r1g1 or_founder's intent. Nor do these a|lhorities

mandate that any charitable trust or not-for-prof,rt corporation that is established in the

State of illinois must remain in lllinois, regardless of its purposes and founder's intent.

46. The propriety of the Attorney General's intervention and sole basis for authority

in that case depended upon his claim that the Terra Foundation's purpose was to serve the

people of Illinois, rather than a broader population. Like the other defendants, the

Attorney General based this claim on selected statements of Mr. Terra to the press. A

reasonable investigation of the facts would have revealed, however, that Mr. Terra did

not intend that any of the assets of the Terra Foundation should be restricted

geographically. Mr. perkins did not conduct such an investigation before filing his initial

complaint. For example, Mr. Perkins has admitted that rvhen he filed that complaint he

was unaware of Mr. Terra's 1994 amendment to the A¡ticles of Incorporation of the

Foundation expressly stating that the Foundation's efforts shall include museums "both in

the United States and abroad."

47. In January 2001, the Terra Foundation fited a motion for judgment on the

pleadings, noting that nothing in the Foundation's Articles of Incorporation or By-Laws

prevented Board members from considering a move of the collection, but instead
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encouraged simply the best possible dissemination of art. knowledge and apprectatlon

among the public in the United States and abroad'

48. Although the true facts of Mr. Terra's intent were revealed early in litigation, and

at the latest by the Foundation's motion for judgment on the pleadings' defendants and

the Attorney General persisted in their efforts to capture the Foundation in Illinois They

were able to do so through a barrage of motions designed to delay the proceedings and

-cleflect attention from iile core issue of M¡' Te¡ials iltent' Mr Pelkins and the other

defendants first challenged the Board's choice of counsel and early decisions about

directing and funding the litigation. Then, once the Board had selected an independent

litigation committee of Dr. stebbins and Amb. Andreani, Mr. Perkins and the other

derfendants chaltenged Dr. Stebbins' ability to serve on this committee' These tactics

had the desired effect of paralyzing the Board and placing Mr. Perkins and the other

defendants in a strong position to make clemands upon the Fourndation, without regard to

the merits of their lawsuits.

49. As the case proceeded to mediation, the Attorney General and Assistant Attorney

Generar perkins insinuated themserves into the process in an attempt to railroad its result.

Mr. perkins pursued the goal of capturing the Foundation's assets in iiiinois despite the

fact that he had no basis to assert that he was seeking to preserve N'lr. Terra's intent.

50. In mediation, the Attorney General and Assistant Attorney General Perkins took

several extraordinary positions that evidenced their recognition that Mr. Terra's intent

was not to constrain the Foundation to chicago. The Attorney General disagreed that the

Board of Directors was governed in the use of the Foundation's funds solely by the

A¡ticles of Incorporation. He argued that those Articles were too broad to provide any
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meaningful purpose to the Foundation. Most strikingly, the Attorney' General maintained

that a not-1or-profit corporation established for charitable purposes in a particular

jurisdiction, simply by virtue of its place of incorporation, becomes a public trust for the

people of that jurisdiction that may not relocate without violating its frduciary duties to

that poPulation.

51. without legal authority and in disregard of the facts regarding Mr' Terra's intent'

Assistant Attorney,General Perkins de.fnaqd,ed throughout the mediation that any

settlement include a massive re-write of the Foundation's bylaws requiring it to give up

its rights to self-governance, keep its collection in Chicago, and fold into an existing

Chicago-based institution

Foundation:

Mr. Perkins demanded, among other things, that the

Negotiate a partnership with the Art Institute of chicago in which

thJFoundation would sell the North Michigan Avenue property to

fund a new wing at the Art Institute.

Remain an Illinois corporation, maintain its principal office in, and

haveitscorporateheadquartersinlllinoisinperpetuity.

Maintain and exhibit its collection in the Chicago metropolitan

area in perpetuitY,

Amend its by-laws to expand the Board to include fifteen

members, a majority of whàm must at all times be residents of

Illinois.

52. Mr. Perkins won approval for these limitations, unsurprisingly, from Messrs'

Gidwitz and Buntrock. He also gained support from Mrs' Daley and Mr' Hartman' But

lvlr. Perkins was unable to win over a majority of the Board'

53. Frustrated by the Board's resistance to his demands, Mr- Perkins resorted to using

the power of his ofiìce to harass, threaten and intimidate directors and the Foundation

a

b

c

d.
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These tactics were directed in particular' at two key swing directors, Drs' Stebbins and

Marshall

Attncks on Dr. Stebbins

54 Since his earliest involvement with the Terra Foundation, Dr' stebbins had

supported a comprehensive approach to strategic planning that included consideration of

options outside of lllinois. In 1997, before Dr. Stebbins joined the Board' he headed an

advisory committee that conducted a review and analysis of the collection and reported

recommendations to the Board for the future. The committee consisted of Dr. Stebbins,

then curator of American paintings at the Museum of Fine Arts in Boston, Professor John

Wilmerding, former chairman of the art department at Princeton, and Charles Moffett,

former deputy director of the National Gallery and director of the Phillips Collection in

Washington. In its report to the Board in February 1997, the advisory committee

concluded strongly that the present building in Chicago is inappropriate as a museum'

The committee envisioned three alternative scenarios for the future, two of which

involved discontinuing the Chicago presence by: (i) concentrating on French operations,

*,ith the establishment of a new Terra Center for American Art and American Studies in

Paris, or (2) improving the collection and housing it another American city.

55. Dr. Stebbins joined the Board in April 1998. In Strategic Planning Committee

meetings until the outbreak of litigation, he continued to advocate consideration of

options within and without lllinois, He was an especially strong advocate for the idea of

maintaining a stand-aione museum.

56. When litigation began, Dr. Stebbins became a key figure in its conduct. Upon

defendants' demand for an independent litigation committee, Dr. Stebbins and Amb'
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Jacques A¡dreani were chosen from among the non-party directors to oversee- the

litigation on behaif of the Foundation. Because Amb. Andreani was in France at the

tirne, Dr. Stebbins effectively controlled the litigation committee'

57. Within three weeks of Dr. Stebbins' election to the litigation committee on

November 30, 2000, Mr. Perkins filed a nlotion to remove Dr. Stebbins from the

committee on the grounds of conflict of interest. On January 22,2001, Mr' Perkins

obtained a Court order to conduct special discovery focusing on Dr. Stebbins' conduct as

a director. Within two weeks of that order - and less than two weeks before a scheduled

evidentiary hearing focusing upon Dr. Stebbins' conduct - the Foundation entered into

mediation. With chailenges to his repurtation and integrity having become the central

focus of the litigation, Dr. Stebbins strongly advocated directing the Foundation into

mediation.

5g. On lvlarch Zl,ZO}L Mr. Perkins circulated a draft complaint naming Dr. Stebbins

as a defendant for the frrst time. In a cover letter, Mr. Perkins stated that the document

was a draft and was not being filed, but rather supplied to set forth issues to be discussed

at settlement. The draft complaint named Dr. Stebbins as a new defendant and included

specifrc charges of impropriety against him. The allegations included alleged breaches of

the duty of loyalty to the Foundation by representation of multiple parties at art auctions.

The amended complaint also charged Stebbins with breaching the Code of Ethics for

professional Practices in A¡t Museurns. The amended complaint was never filed.

59. Dr. Stebbins now knew that, if settlement was not reached, the litigation would

resume, with his reputation and integrity once again the central focus, and he would

become a delendant in the case.
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60. on the same day that the draft complaint was. distributed to counsel, the-mediator

circulated to the Board a revised mediation proposal, which had been formulated after

reviewing the amended complaint and discussing this matter with the Attorney General'

The proposal contained a requirement that the Foundation would maintain and exhibit its

collection in perpetuity at the Art Institute of Chicago' According to the mediator' this

provision resulted from the position of the Attorney Generai' Mr' Perkins had not

participated in mediation sessions on March 5 and 6, but worked behind the scenes with

the mediator to influence the course of mediation'

6i. Dr. Stebbins, facing the threat of becoming a defendant in the lawsuit' now

expressed his support for settlement. On April 2,2001' he and Amb' Andreani prepared

a letter to the mediator stating that "in order to end this destructive process' we are

wiiling to pledge that the foundation and its collection remain in chicago'" They

enclosed a settlement proposal "followfing] the outline" of the March 21,200i' proposal

reflecting the Attorney General's positions'

Attacks on Dr. M Ít hnll

62. Dr. Marshall joined the Board in 1998. Like Dr' stebbins' Dr' Marshail held the

view that the Terra Foundation was estabrished for the broadest possible dissemination of

American art. For example, at a May i0, 2000, meeting of the Strategic Planning

committee that Drs. stebbins and Marshall attended, consensus was reached that the

benefrciaries of the Founclation included the national and international public'

63. Late into the mediation process. Dr. Marshall remained a strong critic of the

Attorney Generai's methods ancl proposals. In a May 20,2A0I,letter to counsel for the

Foundation and her feilow Board members she reported:
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[w]ith respect to the AG's version of the proposal, J frnd it unacceptable

and antithetical to my understanding of the frduciary obligations ofl a

director with respect io the duty of dilig.n"*. My .understanding 
of the

mediation pror.r, is that a settlement agreement, if.it can be achieved, is

dictated by no one party and mutually constructe.d by all parties' Thg

AG,s version of ihe' proposed agreement clearly lacked mutual

construction.

64. In addition to serving on the Board, Dr. Marshall serves full-time as president of

the Illinois Mathematics and Science Academy, a highly-regarded education institution

thar depends on public funding for the bulk of its operating budget and is currently in the

midst of a signifìcant capital campaign.

65. After a mediation session on May i1. 2001, Mr. Perkins began to feel that several

of the directors were resisting settlement and that the mediation might be unsuccessful'

Mr. perkins believed that he had been tricked into going aiong with mediation and had

lost valuable time preparing for litigation. He began to investigate Dr. Marshali to

determine if there were allegations he could make against her in this action' A-fter

reviewing public documents, Mr. Perkins purportedly developed concerns about two

issues relating to Dr. Marshall's position as president of the illinois Mathematics and

Science Academy. He considered these issues for "a couple of days" before sending an

administrative subpoena to the Academy on May 25,2OOl' Mr' Perkins knew that the

subpoena would come to the attention of Dr. Marshall and would "aggravate" her'

66. Mr. perkins never informed Dr. Marshall or her counsel that the investigation had

been conciuded.

The Prooosed Se ttlement and Board Anproval

61 On June 29, 2OOI, the Board held a special meeting to consider the terms of a

The settlement called for entry of a consent
proposed settiement of this litigation
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judgment and order implementing the Attorney Gençral's goa[ of locking the Foundation

in to the State of lllinois. In this regard, the proposed judgment requires:

a. For at least 50 years, the Foundation shall remain an illinois corporation,

with its principaí office and corporate headquarters in Illinois;

b. For at least 50 years, the Foundation shall maintain and exhibit the Terra

collection of American Art in the chicago metropolitan area,

c. For at least 25 years, the Foundation will require that a majority of its

Board positions be at all times held by residents of lllinois;

d. The Foundation shall try to negotiate a partnership with another Chicago

metrofotitan area institútion r.vith the goal of ceasing to operate a stand-

alone museum in Chicago'

6g, Dr. Marshall, the Foundation's Treasurer and Secretary, presided at the special

meeting. Other directors present were: Mr. Gidwitz, Mr' Buntrock, Mrs' Daley' Mr'

Hartman, Dr. Stebbins, Mrs, Terra and Dr' Tucker'

69. Immediately prior to the vote, several Board members made personal statements'

lvlrs. Terra objected that "the mediation proposal before uS cannot be approved consistent

with our responsibilities as Terra Foundation trustees."

certainly, it will destroy Dan Terra's clream of allowing this private-Terra

Foundation to reaily c-hart its own course, free from any kind of state

intervention, which is what he always intended. And I think, finally,

we're goini to be destroying his goal of allowing people across this entire

country anãthe world to-view this magnifrcent collection of art ' ' ' . [W]e

will be sending a chilling signal to the entire foundation world as a result

of this mediati-on propoial, thut ur a Board, we have invited the State of

illinois to really rb*å in and nrn our Foundation . . . telling us that only

illinois residents can serve, and really depriving the Foundation of access

to the most outstanding voices, certainly' in the national and

international art community, which is what Dan wanted so badly to have

as a Part of the Foundation.

70. Dr. Tucker echoed Mrs. Terra's concerns. He stated that

what I f,rnd most disturbing is the ways in which this Foundation, as a not-

for-profit entity, is in faci going to become part of the state's purview'
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Theinvasionofitsindependence,itsprivacy,by'..theAttorneyGeneral,
i frnd repugnant. I find it detrimental and offensive'

71. At the recommendation of the Foundation's attorney, Drs. Stebbins and Marshail

each addressed the issue of conflict of interest due to the Attorney General's conduct in

the case. Dr. Marshall confirmed that "the Attorney General has asked the lllinois

Mathematics and Science Academy to respond to a fact-frnding investigation," but

insisted that the investigation "has not played a part in my decision-making with respect

to my fiduciary responsibiiities as a Board member of this Foundation "

72. Dr. Stebbins first defended his "reputation, both as a scholar and as someone of

complete integrity," and maintained that he had served on the Board "without any iota of

a conflict of interest.,, He then stated that he "abhor[ed] the threatening tactics of the

Attorney General." Dr. Stebbins also insisted that he was voting his "own conscience "

73. upon the motion of Dr. stebbins, the Board voted on whether to approve the

proposed resolutions to amend the By-Laws and accept the settlement' Mr' Buntrock,

Mrs. Daley, Mr. Gidwitz, Mr. Hartman, Dr. Marshall and Dr. Stebbins voted in favor'

Mrs. Terra and Dr. Tucker voted against'

74. Members of the Board of Directors of the Terra Foundation have statutory and

common law fìduciary duties to the Foundation. These duties include, but are not limited

to, the duty of loyalty, which encompasses the duty to avoid conflicts of interest and to

act in the best interests of the Foundation; the duty of obedience to purpose' which

prohibits action contrary to the purposes for which Foundation was established; and the

duty to use the Foundation's assets productively and not to waste Foundation assets'

7 5. At ieast two members of the Board who votecl in favor of the proposed settlement

were faced with a conflict of interest. Dr. Marshall expressly acknowledged that the
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Attorney General, the primary benef,rciary of the settlement transaction' was conducting

an investigation of the publicly-funded institution of which Dr' Marshall is president' Dr'

Marshall reasonably could expect her vote on the settlement to influence the outcome of

thatinvestigation,eitherpositivelyornegatively.

16. Dr. Stebbins also had strong personal incentives to support the settlement to the

detriment of the Foundation. During the course of the litigation and corresponding public

scrutiny of the Foundation's operations, he had faced charges of serious lapses of

professional responsibility. In acknowledging his abhorrence of the Attorney General's

tactics and vociferously defending his reputation and integrity immecliately prior to the

vote, Dr. Stebbins plainly identifred his conflict of interest. If the mediation lvas

unsuccessful, Dr. stebbins woulcl become a defendant in the case and face personal

liability. only throLrgh settlement could Dr' Stebbins hope to avoid more scrutiny which

carried the threat of a potentially devastating effect on his career'

TT.TheFoundation,sbylawscanbeamendedonly..byamajorityofthedirectors

then in oftice and present" at the meeting at which the vote is taken' Because eight

members of the Board were present at the June 29, 2001 meeting' the aflìrmative vote of

f,rve directors was required to approve the proposed settrement's many byraw changes'

without the votes of Dr. Stebbins and Dr' Marshall' the Proposed settlement garnered

onlY four votes'

Ts.EachBoardmemberrvhovotedinfavorofthesettlementdidsoinviolationof

their fìduciary duty of obedience to the Foundation's purpose' Restricting the

Foundation'sartcollectiontoisolationinChicagofor50yearsandinstallingamajority

of Illinois residents on its Board is directly contrary to the Foundation's stated purpose in
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its Articles of Incorporation to ,.expand the artistic horizons of a growing art public" and

to ..operate museums and schools, both in the (Jnitetl states crnd abroad'" Articles of

Incorporation (Aug' 26, lgg4) (emphasis added)'

Tg.TheFoundation.smissionismeanttobeworld-wideanditsboardmembers

equallydiverse,notgivenoverspeciallytolilinoisanditscitizenry.Indeed,the

problems of the 50-year lock-in and lllinois-majority provisions were identifìed by Dr'

Marshali prior to her conflict of interest arising' In her letter of M ay 20' 2001' she stated

that because of the Foundation,s 
,,intentionar national and internationar outreach and

presence,,, she did ..not believe any specifically defined constituency should hold a

reserved majoritY." Dr. Marshall acknowledged that a S0-year lock-in would be a

relinquîshment of the Board's power to goverl'l the Foundation when she stated that

..[a]fterthestipulatedperiod,itistheBoctrdoftheFounrlatio¿thatmustmakedecisions

regarding the Foundation's future'"

80. Each Board member who voted in favor of the proposed settlement also violated a

duty not to waste the Foundation,s assets. By eliminating the possibility of merger or

partnership with a non-chicago institution, the Board accepted a undue limitation on its

negotiating power. By limiting the freld of competitors for the Terra relationship' the

Board would waste all the benefrts that would flow from that competition' and in

particulartheabilitytosecurethemostattractivepossibletermsforthefutureandforthe

collection to have the greatest possible impact on the art world and public education'

Sl.TheFoundationhasbenef,rtedtremendouslyfromtheparticipationofartexperts

worldwideonitsboardofdirectors--including,amongothers,thecuratorofAmerican

artatHarvard'sFoggMuseum;aleadingexpertonClaudeMonet;andthepresidentofa
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major Parisian art museum. Yet the Board majority voted in favor of a settlement under

which the Foundation would forfeit the beneht of such experts in favor of a board packed

with individuals whose chief virtue is that they are residents of lllinois' By limiting the

pool of talent from which the Board can recruit directors' the Board lvould waste its

opportunity to secure the best and most experienced leadership'

g2. Locking the Foundation into chicago for 50 years or any other length of time and

stacking the Board with Illinois residents dangerously compromises the Foundation's

flexibility to fulfril its charter. There is absotutely no guarantee that the chicago

community will provide adequate support to the Foundation over such a long period of

time. If the Foundation is to remain viable it must have the flexibi'ty to consider other

venues where its collection may attract the maximum possible interest'

TheAugustl,200lBoardMeetingandtheSo-Called..NetryBoardMembers''

33.onAugustl,200l,theFoundation'sBoardofDirectorsconveneda

meeting purportedly to implement the clirectives of the so-called "consent Judgment and

order" erroneously entered by the court on Juiy 26,2001' Even though the notice for

this August 1, 2001 was both procedurally and substantively defective and failed to

comply with the requirements of the Foundation's bylaws' members of the Foundation's

Board - namely, directors Buntrock, Gidwitz, A¡hweiler' Daley' stebbins and Hartman -

attempted to conduct business. The plaintiffs, directors Tucker' Terra and Simpson'

objectedtothetransactionofanybusinessattheAugustl,200Ibecauseofthe

proceduralandsubstantiveclefectsinthenotice.Theplaintiffsmovedtoadjournthe

meeting. That motion was clefeated. As hereinafter alleged' the law ftrms representing

the Foundation allowed this improper meeti¡g to be conducted despite serious and on-
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going conflicts of interest.

g4 During this improper August l, 2001 Board meeting' the so-called "new board

members" - deîendants James R. Donnelley, MarshallField V, Dr' Kathleen A' Foster'

Robert s, Hamada and Frederick A. Krehbiel - were summarily "welcomed" to the Board

of the Foundation. Indeed. these purportedly "new directors" were never properly elected

to the Board. The Agenda for the August l, 2001 meeting states that these "new board

members" were "elected June 29,2OOI, effective as of July 26,200I'" No such election

ever took place. Even the "consent Judgment and order," entered by the court on July

26,2001, states, "The Foundation will add to its Board the following fÏve Directors' each

of wlrom sluill be electedto serve an initial term of four years and be eligible for election

to one additional four-year term."

85. Because defendants James R. Donnelley, Marshall Field V, Kathleen A' Foster'

Robert S. Hamada and Frederick A. Iftehbiel were not properly elected to the Board in

compliance with the Consent Judgment and Order and the Foundation's bylaws' these

individuals are not, in fact, directors and should therefore exercise none of the duties and

obligations of directors. At least two these "new" directors have even been eiected

offrcers of the FoLrndation. Such election is without eft'ect when these prrrported ofÏicers

were not even properly elected directors in the first place.l Indeed, the performance of

duties reserved solely for directors by these fTve individuals constitutes illegal andullra

vir.es conduct on the part of both the Foundation and the defendant directors who

irnproperly convened and continued the August 1, 200l. meeting'

g6. The failure of the Board and its directors to properly elect the so-called "new

'Asaresult,anl'actionta-lienbytltese"ofücers"-includingtheissuanceofanoticeforaBoa
is also voicl and rvithout effect.
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directors" renders all action taken by the Board at its August 1, 2001 void' Declaratory

relief setting forth the failure of the Board and the defendant directors to properly elect

the so-called "new directors" is therefore appropriate. In addition, the Foundation and

the plaintiffdirectors have been injurrecl and continue to be injured by the improper

exercise of ar.rthority by the so-called "new" directors. By these "new directors"

exercising authority and casting votes on the Foundation's board without having been

properly elected, the Foundation acts without any legitimate authority while the

plaintifß' lawful participation as directors and/or offrcers of the Foundation's board has

been improPerlY restricted.

The Debilitating conflicts of the Foundation's Larv Firms

g7. Throughout this fight over the future of Daniel Terra's vision, the Foundation has

been represented by t,,vo law ftrms, Winston & Strawn and Sidley & Austin' Despite the

obligations imposed by the lllinois Rules of Professional conduct regarding conflicts,

these two frrms have engaged in the Founclation's representation - and have continued

with that representation - despite obvious and foreseeable actual and potential conflicts

of interest

88. Specitìcally, Winston & Strawn continues to engage in the concurrent, adverse

representation of the Foundation ancl at least one of the defendant directors' Winston &

Strawn has continued this hopelessly conflicted representation under the misguidecl

theory that it acts only as "corporate" counsel for the Foundation and has played no role

in the litigation between the Foundation and irs director client. such a theory is belied by

the facts which plainly demonstrate that winston & Strawn has provided - and continues

to provide - substantive legal counsel to the Foundation on matters directly related to
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litigation tactics and outcomes. As a result, Winston & Strawn has breached its fìduciary

obligationstotheFoundationanditsdirectorsandhasviolatedthelllinoisRulesof

Professional Conduct.

89. SidleV & Austin has engaged in similar conduct' Specifically' Sidley & Austin

has been accused - by two defendant directors in this litigation - of breaching its

responsibilities to the Foundation throughout the underlying fìght over the Foundation's

future. Indeecl. the defendant directors have even submitted an expert affìdavit that

concludes that Sidley & Austin is unable to provide the For-rndation with independent

professional advice given its conflicts of interest' Sidley & Austin has even undertook

the representation of one of the directors - defendant Stebbins - just after Floyd Perkins

and the Attorney General circulated ailegations against that director making it perfectly

clear that the Foundation and Stebbins were directly aclverse. Despite such an obvious

and foreseeable confìict, Sidley & Austin represented director stebbins, provided him

with counsel and, on his behalf, informed the other parties that director Stebbins would

not sr-rbmit for an interview regarcling the ailegations of perkins and the Attorney General.

At the time Sidrey & Austin refused to submit stebbins for an interview, Sidley & Austin

knew that submitting for such an interview was in the best interests of the Foundation'

g0. Both winston & Strawn and sidley & Austin have compounded their breaches of

frduciary duty and violations of applicable ethical rules by continuing to represent the

Foundation despite unresolved conflicts of interest' Indeed, Winston & Strawn and

Sidley & Austin have pursued their own interests at the expense of the Foundation by

failing to challenge the other f,trm's representation of the Foundation in the face of such

obvious and debilitating conflicts. on at ieast two occasions, counsel for the plaintifß
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has written to Sidley & Austin and winston & strawn requesting information regarding

the law frrms' adverse, concurrent representation of the both the Foundation and one or

more of its directors. sidley & Austin and winston & Strawn have refused to provide

any information

g l . In seeking to represent the Foundation, winston & strawn and sidley & Austin

were obligated to competently pursue the Foundation's interests free of any conflicts as

mandatedbytheirfiduciaryobligationsandapplicabieprovisionsofthelllinoisRulesof

Professional conduct. winston & strawn and Sidley & Ar'rstin have breached their

fiduciary duties and obrigations and violated the ll[nois Rures of professionar concluct in

at least the following resPects

a.ByEngaginginConflictsoflnterestirrViotationofRulel.T

winston & Strawn's and sidley & Austin's concurrent representation of

individual board members whose conduct was alleged to be in conflict with the interests

of the Foundation place these firms in a position whereby their representation of the

Foundation was materially limited by the obligations to such board members and by their

own interests in seeking to maintain their relationship as counsel to both the Foundation

and the individuat board ntenrbers' and

b.ByFnilingtoCompetentlynndDiligentlyRepresenttheFoundation's
Interests ín Violation of Rules 1'1' 1'3 and L'4

winston & strawn and Sidley & Austin knew that serious allegations of breaches

of frduciary duty were asserted against one or more board members;winston & Strawn

and Sidiey & Austin knew that ailegations of their own conflicts had not been fully

developed, investigated and resolved;winston & Strawn and Sidley & Austin knew that

atacriticalstageinthemediationprocesspotentialconflictedinterestsofthedesignated
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mediator warranted evaluation, discussion and, as necessary, appropriate remedial action'

and winston & Strawn and Sidley & Austin knew that each of the above circumstances

as well as the improvident intervention of the Attorney Generalwarranted competent'

diligent and thorough discussion and evaluation by independent counsel' Nonetheless'

both winston and Sidley failed to advise the Founclation to seek such independent advice'

92. The inaction and conduct of winston & strawn and Sidley & Austin have

compromised the interests of the Foundation as well as the interests of the plaintiffs and

have directly and proximately caused damage and injury including but not limited to the

imposition of legal fees and expenses all of which could have been avoided had the

Foundation had the benefit of unconflicted independent counsel.

93, The actions and conduct of Winston & Strawn and Sidley & Austin continue to

cause damage ancl injury to the plaintiffs in that they are aiding and abetting further and

continuing actions of the clefendant directors as herein aileged'

CLAIMS FOR RELIEF

oun - Decl lief

94

95

Ail foregoing paragraphs are incorporated herein by reference'

An actual and justiciable controversy exits between the parties as def,rned by 735

ILCS 512-101

96 As directors of the Terra Foundation, Plaintiffs have donated their time, efforts

and resources to accomplish the mìssion of the Foundation.

97. Plaintiffs have a fiduciary duty to see that the Foundation acts lawfully and in

obedience to its charter and purpose, and to protect the Terra Foundation from 'uvaste and

mismanagementandunlawfulinterferencewithitsrights'
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98. The conduct of the Defendants alleged herein has caused and will continue to

cause irreparable harm to the to the Terra Foundation and its beneficiaries in the united

States and abroad

gg. Plaintifti have no adequate remedy at law and request that this Court enter a

judgment declaring as stared in the prayer for relief below.

PraYer for Relief

plaintifli request that this court to enter judgment on their behalf as follows:

(a) A declaration that the settlement is unlawfi,¡l because it was not approved

by the Board in accordance with Illinois law; it is the product of conflicts

of interest, breaches of director fìcluciary duties and unlawftll interference

by the Attorney General; and it is incompatible with the Foundation's

purpose to propagate American art in the United States and abroad;

(b) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actually incurred;

(c) Such other relief as may be just and proper'

unt ecla nncl ¡rcti

I00. All foregoing paragraphs are incorporated herein by reference.

lOl. plaintiffs have a fìduciary duty to see that the Foundation acts lawfully and in

obedience to its charter and purpose, in compliance with its bylaws and to protect the

Terra Foundation from waste and mismanagement and unlawful interference with its

rights.

IOz. The conduct of Defenclants alleged herein - specifically, the exercise of ar-rthority

reserved solely for directors by defendants James R' Donnelley, Marshall Field V'
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Kathleen A. Foster, Robert S. Hamada and Frederick A. Krehbiel when these individual

have not been properly electect members of the Founclation's board -- has caused and rvill

continue to cause irreparable harm to the to the Terra Foundation and its benefrciaries in

the United States and abroad.

103. Plaintifti have no adequate remedy at law and request that this Court enter a

judgment declaring as stated in the prayer for relief below'

Praver for Relief

Plaintift's request that this Court to enter judgment on their behalf as foliows:

(a) A declaration that defendants James R. Donnelley, Marshall Field V'

Kathleen A. Foster, Robert S. Hamada and Frederick A. Krehbiel have not

been properly elected as members of the Foundation's board in

compliance with the consent Judgment and order and with the

Foundation's bylaws; that any such exercise of authority by these

defendants, having failed to become duly elected directors of the

Foundation is void, without any effect and inconsistent with the governing

rules of the Foundation;

(b) Injunctive relief to prevent these so-called new directors from taking any

action pr-rrportedly on behalf of the Foundation when these individuals have not been

properiy elected to the Board and, as a result, should exercise no authority whatsoever

over the Foundation;

(c) plaintiffs, costs of suit herein, including without limitation their attorneys'

lees actuallY incurred;

(d) Such other relief as may be just and proper'
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Count III - Declaratorv Relief

104. AJl foregoing paragraphs are incorporated herein by reference'

105. plainriffs have a frduciary duty to see that the Foundation acts lawfully and in

obedience to its charter and purpose, in compliance with its bylaws and to ensure that the

Terra Foundation secure competent legal counsel free from any conflicts of interest as

mandated by illinois Rules of Professional Conduct'

106. The conduct of Defendants alleged herein - specifìcally, the concurrent, adverse

representation of the Foundation and at least some of its directors by Winston & Strawn

and Sidley & Austin -- has caused and will continue to cause irreparable harrn to the to

the Terra Foundation and its benefrciaries in the United States and abroad. In addition,

the conduct of Winston & Strawn and Sidley & Austin in furthering their own interests in

derogation of their obligations to the Foundation should disqualiff these frrms from any

further representation of the Foundation or its directors.

107. plaintiftì have no adequate remedy at law and request that this Corrrt enter a

judgment declaring as stated in the prayer for relief below.

Prayer for Relief

plaintiffs request that this Court to enter judgment on their behalf as follows.

(a) A declaration that the representation of the Foundation by Winston &

Strawn and Sidley & Austin is, and has been, tainted by conflicts of

interest in violation of Winston & Strawn's and Sidiey &. Austìn's

frduciary duties and is inconsistent with applicable provisions of the

Illinois Rules of Professional Conduct; and that, as a resuit of such

obvior,rs and foreseeable conflicts of interest, Winston & Strawn and
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sidley & Austin are disqualif,red from any further representation of the

Foundation or its directors in this litigation

(b) plaintiffs, costs of suit herein, including without limitation their attorneys'

fees actuaily incurred; and

(c) Such other relief as may be just and proper'

nt res 80s 105 5

l0g. AJI foregoing paragraphs are incorporated herein by reference.

109. The resolutions approved by six members of the Board of the Foundation on June

29, 2ool, constitute acts of the Foundation taken in contravention of its Articles of

Incorporation and By-Laws, and thus taken without lawful authority, capacity of power'

110. The court should enjoin the doing of such acts in this proceeding pursuant to the

GeneralNot for prorrt corporation Act of 1986, 805 ILCS 105/103.15(a)'

PrnYer for Relief

plaintiffs request that this court to enter judgment as follows:

(a) An Order enjoining the defendants from taking further action in violation

of law and contrary to the best interests of the Foundation;

(b) Damages in an amount to be determined at trial;

(c) plaintiffs' costs of suit herein, including without limitation their attorneys'

fees actuallY incurred;

(d) Punitive damages;

(e) Such other reiief as may be just and proper'

C -B hof ucla

Iil.AJlforegoingparagraphsareincorporatedhereinbyreference.

I12. A fiduciary relationship exists between the Foundation and the members of its
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Board of Directors. The Board,s f,rduciary duties include, without limitation, the duties

of acting in good faith and with due regard for the Foundation's interest' of refraining

frorn acting in a manner adverse to the Foundation's interest, of making full disclosure of

all material information in their possession' of obedience to the Foundation's purposes as

established by its Articles of Incorporation' of making productive use of the Founclation's

assets and opportunities, and the duties of care, loyalty, fair dealing, and honesty.

113, The Defendant Board Members who voted in favor of the proposed settlement

rvillfully and wantonly breachecl some or all of these fiduciary duties because the

settlement is not in the best interests of the Foundation' is inconsistent with the

Foundation's charter ancl by-laws, and wastes assets and opportunities of the Foundation'

i14. In acidition, board members Stephanie Pace Marshali and Theodore Stebbins

breached their duties of loyalty to the Foundation by voting in favor of a settlement

rvhich offered personal benefrts having nothing to do with the interests of the Foundation'

li5.Asadirectandproximateresultofthesebreachesoffiduciaryduty,theplaintiffs

and the Foundation have suffered injury'

PraYer for Relief

PlaintitlsrequestthatthisCourttoenterjudgmentontheirbehalfasfollows:

(a) Damages in an amount to be determined at trial;

(b)Plaintifß'costsofsuitherein,inciudingwithoutlimitationtheirattorneys'

fees actuallY incr'rrred;

(c) Such other relief as may be jr'rst and proper'

o cl ln ho id lâ u

All foregoing paragraphs are incorporated herein by reference
i16
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1 17. As set forth above, the Defendant members of the Board who voted in favor of the

proposed settremenr of this litigation did so in violation of their fìduciary duries to the

Foundation

llS.AttorneyGeneralRyanandAssistantAttorneyGeneralPerkinscolludedwith

these Board members in committing breach of their fiduciary duties' or otherwise

induced or participated in such breach'

119. As a clirect and proximate result of this conduct'

have suffered injury

P ver r ief

PlaintifÏs and the Foundation

PlaintitlirequestthatthisCourttoenterjudgmentontheirbehalfasfollows:

(a) Damages in an amount to be determined at trial;

(b)Plaintiffs.costsofsuitherein,includingwithoutlimitationtheirattorneys'

fees actuallY incurred;

(c) Punitive damages;

(d) Such other relief as may be just and proper'

Count VII - DeP rivation Under Color of Larv

orl nÍì 4 S. 1

i20, Ail foregoing paragraphs are incorporated herein by reference'

1zr. At all relevant times, Attorney General Ryan and Assistant Attorney General

perkins acted under color of law as Assistant Attorney Generalof the State of lllinois'

122. Mr. Perkins, concluct constitutes an unlawful deprivation of the Foundation,s

property without due process of law in violation of the Fourteenth Amendment to the

Constitution of the United States

The conduct of the Attorney Generai and Assistant Attorney General constitutes
123
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an unlawful deprivation of the Foundation's rights to freedom of speech under the First

Amendment to the Constitution of the United States'

124. The conduct of the Attorney General and Assistant Attorney General has resulted

in an unrawfur restraint by the state of I*inois on interstate commerce in violation of Art'

I, $ 8 of the Constitution of the United States'

|25.TheconductoftheAttorneyGeneralandAssistantAttorneyGeneralhasresulted

in an unlawfur impairment of the Foundation,s contractr:ar obrigations in violation of Art'

I, $ 9 of the Constitution of the United States'

126. The Attorney General and Assistant Attorney General engaged in such illegal

conduct to the injury of Plaintiffs and the Foundation'

PraYer for Relief

PlaintiflsfequestthatthisCourttoenterjudgmentontheirbehalfasfollows:

(a) Damages in an amount to be determined at trial;

(b)Plaintiffs,costsofsuitherein,includingwithoutlimitationtheirattorneys'

fees actuallY incurrecl;

(c) Such other relief as may be just and proper

Jury Trial Reqtrested

177 Plaintiffs request trial by jury'
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Dated: August 13, 2001 Respectfu lly sub mitted,

PAUL HAYES TUCKER, JUDITH
TERRA nnd ALAN SON

David A. NovoselskY
Novoselsky Law Offices

120 North LaSalle Street, Suite 1400

Chicago, Illinois 60602

Telephone: (3 I 2)346-8930

Fax: (312)346-9453

Robert P. Cummins
Cummins & Cronin, LLC
77 West Wacker Drive, Suite q800

Chicago, IL 60601

Telephone: (3 tZ) 606-8605

Fax: (312) 578-1234

K. Chris Todd
Neil M. Gorsuch
David E. Ross

John H. Longwell
Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.
161 5 M Street, N.W., Suite 400

Washington, D.C. 20036

Telephone: (202) 326-7 900

Fax: (202) 376-7999

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,

McPherson & Hand

901 15th Street, N.W., Suite 700

Washington, D.C. 20005

Telephone: (202) 3 7 i -6000

Fax (202) 3ll-6279

Attorneys for Pluintffi
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CERTIFICATE OF SERVICE

The undersigned certiflres that he caused a true and accurate copy of the foregoing Notice

of Filing and First Amended Complaint At Law to be served on the parties listed below via hand

delivery on this 13tr' day of August, 2001.

\\'illiam R. Quinlan
Janles R. Carroll
John F. Kennedy
\\¡illiam J. Quinlan
QLrn¡LAN & Cntsu¡v, LrD.
30 N. LaSalle Street, 29th Floor
Chicago, lI' 60602

William F. Conlon
Stephen C, Carlson
Susan A. Stone

Lori L. Roeser
SINLEV AUSTTN BROW¡I & WOOO

Ten S. Dearborn Street

Chicago, IL 60603

Kimball R. Anderson
Mark M. Heatwole
Wnrsro¡¡ & SrnnwN
35 West Wacker Drive
Chicago, IL 6060i

Floyd D. Perkins
Barry S. Goldberg
Assistant Attorney Generai &

Bureau Chief of Charitable Trusts

100 W. Randolph Street
3'd Floor
Chicago, iL 60601

David A. Novoselsky
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Announcer
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Announcer
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(Beeps)

Ron Gidwitz

Ambassador
Anhur Hartman

Gidwitz

Dr. Stephanie
Pace Marshall

Gidwitz

Marshall

Gidwitz

Marshall

Hartman

Marshall

Board of Directors Meeting for the

Terra Foundation for the Arts
June 29, 2001

Tape l, Side I

Thank you for using conferencecall.com. Please stand by. Your
meeting will begin when the chairperson joins the teleconference

by entering their unique pass code.

To ensure the best sound quality on your conference call, call from
a quiet location with few distractions.

To keep background noise at your location from disrupting the

call, press star six to mute or un-mute your individual line.

Depending on your location, some phone lines can be louder or

softer than others. If your volume in the conference call is too loud

or too soft, press star four to balance your line. For more

information on available conference call options, please visit our
web site at wv/w.conferencecall.com.

Hello?

Hello.

Hello.

Yes, who's, is that Ron?

Yes.

Ron, good afternoon. Stephanie.

Hi Stephanie.

ls there anyone else on the line?

Yes, Art Hartman is on,

Uh, good afternoon, Arthur, where are you?
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Heatwole

Marshall

Heatwole

Marshall

Heatwole

Marshall

Heatwole

was prepared to rati$' it' at an authonzed board meeting Uh' I

also said in that letterthat I believe in my heart that it does

preserve the most fundamental dimensions of the Foundation's

independence in determining the course of its own destiny, which I

believe to be stated in the mediated agreement, although, I do

believe that unprecedented restrictions have been imposed on the

Foundation, as well, but I believe that a settlement, and not

continued litigation is perhaps in the best interest of the Foundation

and t would hope, um that the sixteen board members for this year,

and the Frfteen board members in the future, would see uh' the

astounding oppornrnities that this Foundation has to make a mark,

uh, not only in this country, but around the world And I would

hope that we would in fact commit uh to uh to ensuring that the

vision of Dan Terra remain not only alive, but burn very brightly.

A¡e there any other, any other points of discussion?

Stephanie?

Yes.

Mark Heatwole. Just one last item, before you vote. A¡d I think

this is important, and Judith touched on it, and Stephanie, you

touched on it in your comments as well In light of the allegations

that have been uh brought forward in the federal court yesterday, to

a certain extent, I was not there, but I understand that sort of the

same substantive comments were made in the Cook County Courts

this morning, about the coercion um that uh some members of this

board may feel uh, or may not feel, uh from the action of the

attorney general. I think it's important for each one of you to, I

think, indicate before you take this vote, that you afe voting freely,

and you are voting with your fiduciary obligations to this board

and ihis institution and without, and without that pressure. And if
anyone feels they can't do that, I don't think you should vote. But

if you are voting freely, and if you do not feel that compulsion,

then, I think you are free to vote. And I, t think the board ought to

be on record and everybody ought to be clear that this vote is being

taken without that pressure, without that, um impediment

Well, Mark, are you asking then, for a statement, or a comment,

because I certainly can. can comment on what you just said

The comment was directed really to you and Ted.

oK.

But in a general way to everyone. Because you do have flrduciary

obligations to this institution. Um, which transcend your

obligations to other, other facts. And, uh, each one of you should

examine that, I think Judith brought that to the fore, Stephanie, you

echoed it, but since the allegations have been made' I think it's

26
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Vlarshall

Stebbins

important to be on the record. that if anvone feels that they can't

vote that way, I think they should abstain So, having said that, if
you vote, I assume that means you are not doing so um fleel freely

Well, I, let me just make a personal comment, just in response to

what you just said. Mark I have felt in the past that uh, despite the

desire of some board members. uh, over the last year or so, to try
to peg me into an alleged camp or an alleged side, one side or the

other, I have always walked uh, my own path, and I have always

spoken with my own voice, uh, to represent the integrity of my

own convictions. Uh, I have done it throughout this arduous

process, and I do so now, with full knowledge of my hduciary
responsibilities [t is true, that the anorney general's offrce has

asked the Illinois mathematics and science academy to respond to a

fact fìnding investigation. This has not played a part in my

decision making with respect to my frduciary responsibilities, as a

board member of this Foundation. I believe now, as I have said

before, that this motion and settlement to be in the best long-term

and sustainable interest of this remarkable Foundation. Ted, I
don't know, if you want to make a comment as well.

I'd just, I'd like to say, that I came to the board, like Stephanie, and

everyone else, as a volunteer Um. I came to the board, at, I knew

Dan Terra, I came to the board at the request of Jim Collins and

Judith Terra, I've served as chair of the collections committee, and

I think ['ve served effectively And I've brought some wonderful
new paintings, helped bring some wonderful new paintings to the

Foundation collection. ['ve done this without any iota of a conflict
of interest. I value my reputation, both as a scholar and as

someone of complete integrity, very very highly, and I think I'm
well known for both those uh things. Uh, ['ve last when I've
always felt free to form my own judgments, and last either August

or early September, um, when Paul Tucker told me first about his

enthusiasm for the building in WashinSon, and wanting to move

there, I disagreed. t long argued to explore a variety of stand-alone

options in Chicago, I was willing to consider as part of the

strategic planning going elsewhere, but ['ve always been a

defender of Chicago. Uh, like A¡thur, I at the board meeting in

Giverny, on September 25, I guess it was, 2000, when we learned

of the suit, I argued foratotal board replacement. Um, at the same

time, I abhor the personalized suit brought by the plaintiffs.

Unnecessary I feel very very sympathetic for Judith Terra. I
lament the behavior of Senator Simpson. ['m very saddened by the

behavior of PauI Tucker. I abhor the threatening tactics of the

attorney general, but I am voting my own conscience, and for what

I believe is the best interests of the Foundation for its frrture as an

independent, viable force in Chicago, and in France For the

promulgation of American art

21
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!larshall

Tucker

Marshall

Tucker

Marshall

Tucker

Marshall

Hartman

Is there anyone who has a statement, uh, to make, otherwise twill,
I think it's appropnate that we now call for' call the question

I'd like to make a statement, Stephanie

Paul is that you?

That's me.

OK

Um. I, it's painful to hear, the comments that have been made, and

in many quarters, although I admire the honesty about it all f

think it's very difficult to be able to predict the future in any form

orfashion. None of us could have thought we would be at this

particular juncture when we alljoined the board. Maybe some did'

I don't know, but I certainly didn't. And I don't think Ted did, or

Stephanie did. And I applaud their efforts to try to be able to fìnd

the right way to act in these diffrcult causes. But I frnd most

disturbing is the ways in which uh, this Foundation is a not-for-

profrt entity, is in fact going to become part of uh' the state's

purview. Uh, the invasion of its independence, its privacy, of a, a

public domain, i.e., the hand of the attorney general, t find

repugnant. I frnd it detrimental and offensive, I find it also counter

to the very foundations on which foundations and America as a

whole are supposed to be founded, which is why I protested this

mediation will continue to do so. Uh, I also frnd it, uh, disturbing

that the um, resolution, um calls for the continued presence of uh

the lllinois factions, not that they're not wonderful people in

Illinois, certainly more than enough to handle all of this, but I think

that that should have been our choice, not somebody else's choice.

Uh, and that compromise of our independence is something which

uh I think again goes right tothe heart of the matter. Ithink that

everybody's consciences have been articulated with grace and

conviction, and I think that that is appropriate. But I also believe,

in the end, that there are serious principles, uh particularly that of
the ways in which a foundation is supposed to operate' which are

deeply compromised by this mediation and this process' And I

think that it is in the end a sad day for uh the Foundation' and

ultimately a sad day in the larger case for the ways in which the

state interferes with uh private property.

Lttt,

I I really would like to make one further, short comment. And that

is that loundations are established under certain laws, and have to

meet certain requirements. Their responsibilities are to the people,

uh, of the jurisdiction, that has permitted them to set up these tax

free organizations. Therefore, I do not see that an oversight by

such authorities is out of order. Thank you.
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Buntrock

Marshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Tucker

Marshall

Tucker

Marshall

Tucker

Marshall

Marshall

Stebbins

Marshall

Stebbins

Marshall

Hartman

Marshall

Buntrock

Marshall

Hartman

Marshall

I think it's time for us to call the question, so we will now proceed

to a role call vote on the motion. Uh, and I guess the question is.

uh, OK, Mr. Jacques, not here, Helene, not here, Dean.

I vote yes.

Maggie.

Yes.

Ron

Yes

A¡thur

Yes.

Stephanie, yes. Alan, Ted

Yes.

Judith

No

Paul

No.

Paul?

No, Steph.

Oh, I'm sorry, I didn't hear you, Paul.

That's OK.

Um, the motion has been passed by six board members, uh, we

now need a motion for adjourn.

I move to adjourn.

Oh, ['m sorry, is there, the agenda did say, any new business. [s

there any new business which needs to come before this board at

this time? Hearing none, uh, we need a motion to adjourn.

So moved.

ls that Ted?

Second

Second, I'm sorry, Dean?

No, that was A¡thur.

Oh, A¡thur.

Yes.

Do we need a roll call? Uh, role call For the motion? Dean.

29
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Buntrock

lv{arshall

Daley

Marshall

Gidwitz

Marshall

Hartman

Marshall

Stebbins

Marshall

Terra

Marshall

Tucker

Marshall

Hartman

Ratner

Uh, I move to ad, we adjourn. or uh. I vote to adjourn.

OK, yes Maggie

Yes.

Ron.

Yes.

A¡thur

Yes.

Stephanie, yes. Uh, Ted.

Yes.

Judith

Yes.

Pau[.

lndeed, yes.

Uh, the uh, this meeting is adjourned. Thank you all, and bonne

chance.

Thank you.

Thank you.

qt '::,r9so\ I
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APPEAL TO.THE APPELLATE COURT OF

ILLINOIS, FOR THE FIRST JUDICIAL DISTRICT'

FROM THE CIRCUIT COURT OF COOK COLTNTY,

COUNTY DEPARTMENT, CHANCERY DIViSION

2756

DEAN L. BTINTROCK, a Director of
the Terra Foundation for the Arts, and

RONALD GIDWITZ, a Director of the
'I'erra Foundation for the Arts,

Plaintifß,
vs.

JTIDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra

Foundation for the Arts, NAFTALI
MICHAELI and the TERRA
FOUNDATION FOR THE ARTS, an

I ll i nois Not-For-Profi t Corporation,
Defendants.

No. 00 CH 13859

THE PEOPLE OF THE STATE OF

ILLINOIS ex rel. JAMES E. RYAN,
Attorney General of Illinois,

P I ainti ff-I ntervenor,

VS.

JUDITH TERRA, a Director of the

Terra Foundation for the Arts, PAUL
HAYES TUCKER, a Director of the

Terra Foundation for the Arts, ALAN K.

SIMPSON, a Director of the Terra

Foundation for the Arts, and the TERRA

FOLTNDATION FOR THE ARTS, an

Illinois Not-For-Profit Corporation,
Defendants.

NOTICE OF APPEAL

NOW COME the defenclants, PAUL HAYES TUCKER, JUDiTH TERRA and

ALAN K. SIMPSON, by their attorneys, CUMMINS &- CRONIN, LLC' and

)
)

)

)

)
)

)
)

)

)

)
)
)

)

)

)

)
)
)
)
)
)
)

)
)

)

)

)
)
)
)
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NOVOSEI-SKY LAW OFFICES, and appeal to the Appellate court of Illinois' First District'

fromorderofJuly26,200linitsentirety(Exhibit..A'').

By this appeal, defendants, PAUL HAYES TUCKER, JI.JDITH TERRA and ALAN

K. SIMPSON, will ask the Appellate Court to vacate the order of July 26'2001' In the

arternative they wiil ask the court to vacate the order and remand this cause for a ner'v

hearing, or lvill seek such other relief that that Court shall deem just and proper'

RespectfullY submitted,

PAIJL F{AYES TUCKER' JLIDITH TERRA ANd

ALAN K. SIMPSON

æ=:-¿1-¿.
One of Their Atto

t

ROBERT P. CUMMINS
CUMMINS & CRONIN, LLC

77 West Wacker Drive

Suite 4800
Chicago, IL 6060 i
(3 i2) 606-860s
Fax: (3 12) 578-1234

DAVID A. NOVOSELSKY
NOVOSELSKY LAW OFFICES

120 North LaSalle Street

Suite 1400

Chicago, Illinois 60602

(3 r2) 346-8930
Fax: (3 12) 346'9453
Attorney LD. No. 24518

E. \DOCS\5Et"l\,\pptllare R-Z\Terra'noa spd

.|

16di-004730



CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DTVISION

DEAì{ L. BLINTROCK. a Director of
the Terra Foundation for the Arts, and

RONAID GIDWITZ, a Director of the

Ten'a Foundation for the A¡ts,

Plaintiffs,

VS

JUDITH TERRA" a Director of the

Terra Foundation for the Arts, PAUL
HA\aES TUCKER a Director of the

Terra Foundation for the Ans, ALAN K
SIIvfPSON, a director of the Terra
Foundation for the Ans. NAFTAII
MICHAELI and the TERR.A.

FOLINDATION FOR TF{E .{RTS, an

Illinois Not-For-Profrt Corporation,

Defendants

THE PEOPLE OF THE STATE OF

ILLIì\¡OIS ex rel. JAivfES E. RYAN,
Auornev General of Illinois.

P lainti fÊlnterv'enor,

VS

jLDITH TERRÀ a Director of the

Terra Foundation for the .\¡ts, PALrL

HÅYES TUCKER" a Direc¡or of the

Terra Foundation for the A¡ts' .A,Lfu\ K.

SnfPSON. a Director of the Terra

Foundation tor the Ans. and the TERR\
FOL\ DATION FOR T}IE .\RTS.
an illinois Not-ior-Proirt Corporation.

)

)

)
)
)
)
)

)
)
)
)
)

)
)
)

)

)

)
)

)
)

No.00 CH 13859

Judge D. K. Kinnaird

)

)

)

)

)

)

)

)
)
)

)

)

)
I

)

)

)

)

)

(:LER
t)

T
() UR'Tc:

rH R

iu1262001 .

JUOGE OOROT|iY KINNA¡RO. 2;6
DEPUTY CTERK

Defendants
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CONSENT JUDGMENT AND ORDER

This case having come before the court upon the complains.of,in the Frrst instance'

Dean L. Buntrock and ñ.onald Gidwitz and, in the second instance, The People o[the State of

Illinois, ex rel. James E. Ryan, Attorney General of lllinois, the Terra Foundation for the Arts

iih;..F"*¿ation") having moved for.¡údgment on the pleadings, defendants Sen. Alan Simpsor¡

Dr. paul Tucker and Ì,rfrs. Judith Tena having filed a verified ansrver to the complaints by leave

of coun on July 24,IOOI, and defendant t¿rl NaRati Michaeli having filed a veriFred answer: the

plaintiffs Mr. Dean Bunrrock and Mr. Ronald Gidwit¿ the Foundation and the lllinois Anorney

General having reached an agreement to senle this dispute pursuant to Mediation ordered by this

Courr, it is hereby ORDERED as follows'

l. This Court has personal jurisdiction over the parties and the subject matter of

these actions.

Z. plaintiffs M¡. Buntroch Mr. Gidwit¿ the lllinois A'norney General and the

defendant Foundarion now desire to resolve these disputes amicably and without the necessity of

funher proceedings in these actions. To that end, the PlaintiffDirec¡ors and the People of the

Srare of lllinois hereby release and discharge the Tena Foundation for the.A'rts' its offtcers,

directors, agenrs and ámployees, and the Fãundation hereby releases and discharges the Plaintiff

Directors and the peopte oithe State of Illinois from any and all claims and obligations of any

kind or nature raised ii or related to the marters raised in this lawsuit' whether in pleadings,

motions of afgument, other than those obligations Set forth herein'

j. For at least frfty years from the entry of this Order, the Foundation shall remain an

Illinois corporation, maintainiti principal offrce in,.and have its corporate headquarters in

Illinois. For at teasi fìfty years fro* ttl. entry of this order, the Foundation shall also maintain

its books and records in lllinois, which shallte available to the Anorney General of Illinois for

inrp..tion during normal business hours upon reasonable advance notice to the Foundation'

.1 The Foundation shall conduct irs atïairs in accordance rvith its Articles of

lncorporarion and irs Bv-La,,vs (including promoting American an and cuhure in the u S and

a,oroad) and rhe laws oirhe State of Illinois and act consistentlv rvith these undenakings The

Foundarion remains free to determine how best to achieve its goais. including (rvithout

limitation) rvhere and to rvhom to make grants'

5. For ar leasr fìrty years from the enrry of this Order, the Foundation shall maintain

and exhibir the Tena Collection of American An (;'the Collection"), either by itselI or through

plnnerships or arrangemenrs rvith other insriturions. in the Chicago metropolitan area If at anV

time rhereafter the Foundation desires ro maintain and exhibit the collection elservhere, to cease

¡.ing an lllinois corporarion or to cease maintaining irs principal oñìce. corporate headquaners

and books and records in illinois, it shall f rrst give one vear's advance written notice to the

.{ttorney General of lllinois of its intent, whicñ notice mav be given before or after the end of

such frftv-year period. Nothing herein shail be deemed to inter[ere in anv way with the Attornev

General's ability to take rvhatei'er action he or she deems appropnate in response to receipt oI

anv such notice. The Foundation shall remain free to manase the Collec-tion as it deems

ilr"r*;;ìn.-ru¿ing to provide an for displav in Givernv. Fr"n... and for special exhibits and
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programs and for scholarly use, to make loans and to acquire works for. and de-accession works

þoã, tn. Collection. Nothing herein shall be deemed to interfere in any way with the

Èouna"tion's ability and freeãom ro continue ro conduct its activities, operations and programs in

Giverny, France, *ni.n ability and freedom the Illinois Attorney General speciFrcally

acknowledges and agrees to.

6. The Foundation shall amend its By-Laws to:

a. expand the Board by August l, 2001, to include fifteen members (except

thàt for the fìrst year the Board may include up to sineen members);

b. insrirure initial staggered terrns of one, two, three and four years for all

Directors with subsequent tefrns of four years each' and each of the frfteen

Board members shall be elected to a terrn of one, two, th¡ee or four years

as the Board determines appropriate for each Director elected, subject to

the requirementthat each'oithe five new Directors serve an initial term of

four years; and

c. establish rerm [imits for all Directors, with no member serving more than

eight years after entry of this Order.

7. The Foundation shall reserve and require that, for at least twenw-f,ive years from

entry of this order, a majority of rhe Board positions be at all times held by residents of Illinois,

with the exceprion that until the 2002 R¡nuàl Meeting or December 3 l, 2002, rvhichever occurs

frrst, f,rfty per cenr of such Board positions shall be held by Illinois residents

g. All current members of the Boardof Directors will serve only until the 2002

A,nnual Meering and will not be eiigibte to stand lor election to the Board of Directors at any

time thereafter.

9. The Foundarion rvill add to its Board the follorving f,rve Directors. each of whom

shail be elected ro serve an inirial rerm of lour vears and be eligibte for election (o one additional

tbur-year term:

James R. Donnelley

\[arsirall Field V

Dr Kathleen À. Foster

Prot. Roben S. Hamada

e Frederick A. K¡ehbiel

a.

b

c

d

t0
Directors.

The ne\.v Chairman of rhe Board shalt be chosen lrom amons the fìve nerv
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I l. As soon as practicable after the new Directors have taken office, new offtcers and

commirtee heads shall be elected. The new Executive Committee shall be composed of the

newly elected officers and committee heads. The new Strategic Planning Comminee shall

incluãe Messrs. Gidwitz and Stebbins and one or more of the new Directors and shalltry to

negoriate a partnership with another Chicago metropolitan area instirution with the goal of
ceasing to operate a stand-alone museum in Chicago.

12. Reasonable attorneys' fees incurred by the Foundation's Directors in connection

with this lawsuit, as determined by the CouG shall be paid by the Foundation.

Ii. These actions are hereby dismissed with prejudice, without any admission of
wrongdoing or liability on the part of the Foundation or any of its Directors, each of whom

speciircally denies any *rongdoing or liabiliry. The Court retains jurisdiction over the actions

"n¿,h* 
paflies solely for purposes of enforcing the terrns of this Consent Judgment And Order.

and for iuch further-ordeis and directions as may be necessary or appropriate for the construction

and effectuation of this Consent Judgn,ent And Order.

l4 The Plaintiff Directors, the Atrorney General, and the Foundation agree to the

mutuallv-acceptable press release anached as Exhibir A. and agree that no other public statement

shall be made'by the Plaintiff Directors, the Anorney General or the Foundation or any of their

aftornevs, agenrs or employees on their behalf regarding the Litigation, the mediation or the

senlement.

ENTERED:

,1

DATE
udee D vKi e Kinnaird I Jlri /v1l,l,

I
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Plaintiff-Directors of the Terra Foundation

Dean L. Buntroc

The Terra Foundation for the Arts, an

Illinois Not-for-Profi t Corporation,
pursuant to resolution passed by its
Boa¡d on

By

Its

rint Name

Date

rvltz

Date: ') o5 0l

Attorney General of lllinois

d

By

(Title)

Print Name

Date
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Plaintiff-Directors of the Terra Foundation

Dean L. Buntrock

Date

Ronald L. Gidwitz

Date:

Àrtornev General of Illinois

Bv

The Terra Foundation for the Arts, an

Iltinois Not-for-Profìt Corporation
pursuant to resolution passed by its
Board on

By

fts

Print Name

Date

{h--'t üt tle)(

7-ct4-'
nt ame:

¡:)
Date

/-7
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Plai¡riff-Directors of ¡he Terra Foun'l¡noa

Dern L. Bu¡rlrock

Datc

R¡n¿ld L. Gidwitz

Date:

.åüornry Gencral of Tllinois

By:

Print Name:

Date

Tho Tcrra Fou¡d¡tisn fü tbe Arts' an

Illinoi s Nor-for'Proût C o rporuioa
pwruanl to rcsolution Pattcd bY its
Board on J r¡r<- t4 2c>ö t

L /*r-B

I seczê f*l ¡ T7t*(ú2 à(

Priru Name: çrêlHl¡ta P,+t, I HT LL

Date: J¿rr 2 L00

CIitle)

5
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EXTITBIT A

.TOTNT PRESS REL SEreB OCK et v. TERRA IINDATIO - et al.

The plaintiffs and the Foundation are pleased to announce that a senlement has

been reached and adopted by the Court.

The settlement will preserve the public's access, here in Chicago, to The Terra

Foundation's collecrion for no less ihan 50 years. The Foundation will continue to manage its

.ffuirr, to operate its museum and programi it Giu.*y, France, and to promote understanding of

*d 
"ppr."iation 

for American arr. The Attorney Generai is satisñed that the seniement upholds

the interests of the people of the State of lllinois. The ptaintiffs and the Foundation are pleased

that a senlement could be reached.

The ptaintiffs and the Foundarion have a-qreed to let this statement stand alone.

No funher statements are to be made'
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STATE OF ILLINOIS

COUNTYOFCOOK

)

)

)

SS.

DEAN L- BUNTROCK, a Director
of the Terra Foundation for
the Arts, êt â1' ,

Plaintiffs '

IN THE CIRCUIT COURT OF

COUNTY DEPARTMENT

of
the

cooK COUNTY, TLLTNoIS
CHANCERY DIVISION

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

vs.
JUDITH TERRA, a Director
the Terra Foundation for
Arts, êt âI' ,

Defendants ' No. OO CH L3859
AND

THE PEOPLE OF THE STATE OF

ILLINOIS, ex rel', JAMES E'

RYAN, AttorneY General of
Illinois '

P 1a int i f f -Intervenor'
vs.

JUDITH TERRA, a Director of
the Terra Foundation for the
Arts, êt âI' ,

Defendants '

REPORT OF PROCEEDINGS hAd iN thc

above-entitled cause' bêfore the HONORABLE DOROTHY

KIRIE KINNAIRD, Judge of said Court' in Courtroom

2302, or the 24:'lr- day of JuIy' A'D' 2001' ât the

approximate hour of 4:30 o'clock p'm'

HOWARD N. REISMAN COURT REPORTING SERVICE' LTD'
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2

3

4

6

7

I

9

10

1i_

L2

13

L4

15

16

1,7

t_8

L9

20

21,

22

23

intimidation of Dr. Stebbins in this

I just simply

considered al-I

don't see it. I have

of the objections. I

though theY weren't

bit of the historY of

Dan Terra, information

obj ectors .

from

L27

case. And

caref uJ- Iy

have read

supposed to

the Foundation,

that \Á/as

every

file
the

bit, even

it, every

intent of

given by these

And I do not see

as the objectors have said as

I am reading from the document

to the Foundation's purposes.

recruitingthe Foundation

est worldwide

ment as far

Foundat ion

operate the

conduct its

throughout

to change.

as this Foundation

this settlement,

being antithetical --

ant ithet ica I

And that it precludes

the best and bright-

is concerned. This

to pretty much

It will- be able to

to serve on the Board.

This is not a very limiting docu-

is going

v/ay that

miss ion

the world

to be able

it has.

of providing education and art

and, yês, the Board is going

Yes, I wish some of these Board

members weren't leaving, but that's not for me to

say. Yes,

defenants,

I hope that many of them, including the

to be involved in thismay continue24
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Foundation.

But I don't read this Consent

Decree as the restrictive document that counsel

for the defendant has said that it is.

f think this collection can be

moved around and loaned and shown throughout the

world and everybody, including the people of the

state of IlIinois, are going to benefit from that.

I do have a very severe Probl-em.

of paper that has thatAnd I won't sign

last sentence on

statement shall

with combining

the words , rr and

a piece

it, that

be made.

the two sentences

other pubtic

has to be changed

and putting in

says no

So that

these parties have agreed. rl

And I won't sign it' unless I don't

want to sign a red line or a sloppily-written docu-

ment today. I want that first paragraph corrected

so that it says who filed answers, including

defendant MichaeIi, who is not mentioned in here.

Everybody who has filed a current responsive

pleading.

And as far as I am concerned,

I have no problem allowing these defendants l-eave

to f ile their ans\^ier and that can be put in there,24
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this action. And that's without prejudice to them

bringing any other separate lawsuit that they may

act ionsee may be appropriate in any valid cause of

that they may have against any individual '

not part of this case.

This Foundation was tucky enough to

have one of the most experienced and capable media-

tors. I did not really believe that this case could

be mediated successfully to conclusion'

At the time that it went out, I had

some very, very strong doubts. I believe this is

a just and appropriate conclusion. I do not see

it, as a case in which there has been abuse of power

and f definitely donrt see it as a case in which the

state has tried and succeeded to take control 0f a

charitable foundation.

The AttorneY General is not

controlling this Foundation, as being alleged in the

papers. And this court is going to be able to con-

tj-nue to operate the v/ay they have.

The biq difference is that this Board

1_30

But it's

is now going

a functional

al-most a year

operate. There wiII be

there has not been for
to be able to

Board, which

now. And the Board will be able to24
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THE COURT: I

of Fact in this order.

am not PuttÍng a

I am saYing that

order, I mean in

Finding

I am not

these

this
anything in

that should

Decree.

see ing

papers,

Consent

this

defeat the entrY of

MR. CUMMINS: But

THE COURT: You are free to file whatever

lawsuityouwantagainstwhoeverandraisewhatever

allegations that you want about that'

However, there is not going to be

thatkindofafinding.Youdon'twantthatkind

of a finding in this case'

didn't address the

\¡/e believe that's

Iate in the 9ame,

at the

MR. CUMMINS: But You

issue of disinterestedness, as

critical. It may have come in

but that's an issue that \^tas not addressed

Board meeting.

No one v¡as given advice or counsel

on that at the Board neeting and that issue remains,

as far as I am concerned, an issue that I presume

you are overruling.

THE COURT: I am not finding that under

the IIlinois Not-for-Profit Act that they are an

interested that they hlere interested Board
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members that should not have participated.

Is that what You are saYing?

MR. CUMMINS: I am wanting You to make

ruling on that, Yês, Judge'

THE COURT: TheY could properlY Parti-

did proPerlYcipate in this decision and theY

the decision.

MR. CUMMINS: I just want to clarify that
participate in

because that's

MR. GARMENT:

an ]-SSUe.

SIT.

L34

a

a9a rn

brought

finditg,

ment at Your

Gidwit,z, which

would have been

May

Yes,

I, your Honor,

THE COURT:

MR. GARMENT: -- express nY disaPPoint-

Honor's ruling, understanding what

you articulated.

It is a very long

commencement of this Proceeding

on the record to simPIY have it

distance from the

and I would like

appear once

that this case started with a suit that v¡as

by

Mr.

ir

two dissident directors, Mr. Buntrock and

slander, because it

r^rere not privileged documents,

a very clear, very flagrant

rryras fiIled with false aIlega-

tions that have been known to be false'

on the basis of that Pleaditg,24
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allegations that have been known to be fa1se.

on the basis of that pleading, on

the basis of that pleading, you have the Attorney

General come in and bootstrap hirnself into a

position of the intervenor, using false allegations

to play a role.

What followed, your Honor, was the

of conduct thatcontentious and Iitigious course

led to the nediation proceeding and within the

cover of the rnediation proceeding and without

your knowing about this, wíthout your being

consulted, without your having any knowledge,

the Attorney General forced the proceedings to

the point of depriving certain of the directors

of this Foundation of their free and untrammeled

choice.

But v/e must not forget where this

started and where it came out. And hle have a

situation that remÍnds me briefly of a custody

case where the clients said, trAl1 I want is custody.

I will be prepared to do all the cosmetic things

with respect to visitation and holidays and gifts

and they have custody no$/. rl

And they have made a great deal
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out of all of the cosmetic changes and alterations

that have nothing to do with the fundamental defect

in this case that started right at its beginning,

cont inued a 11 the hlay through , and it' s nov¡ f ina I Iy

solidified in the Judgment of the Court.

MR. QUINLAN: YOUT

and ask the comments

basis to make those

Honor, I have

be stricken.obj ect

has no

the only test of

denied the motion

found proper bY

proper by filing

it be stricken.

to

this has

Counse 1

comments. FrankIY,

been where your Honor

And they

which admits there is

know how counsel can stand

and make his grand sPeech

is something here that is

The complaint v/as

to disrniss.

have f iled an ansv¡er todaY,

a cause of action. So I dontt

in front of this Court

of the basis that there

totally unfounded.

this Court and

proper. It tvas

it's nov/ been f ound

an ansl¡/er. And I ob j ect and ask

MR. CUMMINS: WClI,

THE COURT: I AM NOt

Judge t --

going to be

of counsel's

str ik i ng

remarksany remarks of counsel. AII

may stay on the record.

And there \ÀIere There \,\Ias no24
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trial in this case. None of the allegations that

\Ârere alÌeged in either of the complaints f iled

in this case have been proven and everyone knows

that.

This case is a mediated settlement

and in large

the skill of

all parties

available to

part I was convinced not

the mediator but also the

in this nediation process

only about

fact that

had counsel

them and including the conflicted

Board members.alleged conflicted

And there is nothing in anything

that I have received here that makes me believe

that discovery is necessary or anything is further

necessary to investigate in this case any alleged

conduct. I just sinply don't see it.

MS. STONE: Housekeeping matter, your

Honor.

MR. CUMMINS: Judge, before

THE COURT: Yes, housekeeping.

MR. CUMMINS: Just one matter, Lf I ilây,

your Honor. But before Mr. Quinlan gets too right-

eously indignant about the comments of ny colJ-eague,

I would ask him to go back and read his memorandum

t.hat I ref erred to earlier.24
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lHE coURT: Which one' about the Special

Committee?Litigat ion

MR CUMMINS: Yes, about all the conflicts,

Judge.

THE COURT: OkaY.

MR. CUMMINS: AIl the conflicts, which

quite frankly no one has addressed in resolution

of this matter at any time, including the fact that

lawyers who purport to represent the Foundation can

currently represent folks individually who purport

to be taking actions inconsistent with the

Foundation.

But I just assume, when folks made

those pleadings, they believed it to be true'

THE COURT: Mr. Cummins, there comes a

tirne that al-I litigation has to be ended. And

this litigation is going to be ended tomorrow in

this Court with the signing of these orders.

And the onIY thing that is going

to remain is the Petitions for Attorney's fees,

which the consent Decree requj-res me to adjudicate.

And if I am wrong, I am sure the Appellate Court

is going to teII me I am v/rong and I will see you

all back here.

HOWARD N. RETSMAN COURT REPORTTNG SERVTCE, LTD

16di-004749



1

2

3

4

5

6

7

I

9

10

1t_

13

L4

15

L6

L7

18

1,9

20

2A

L2

22

23

MS.

to respond to

obj ectors .

STONE: I believe itrs necessary

the last salvo bY counsel for the

SidleY, Austin, Brown & Wood soIelY

represented the Foundation. trie do not represent

any of the defendants in their any of the

directors in their individual capacity' we do

not represent Dr. stebbins in his indívidual

capacity. He has another lawyer for that

purpose.

We do not rePresent Dr. Marshall in

L40

merely the

non-named,

Stebbins and

this case.

her individual capacity. We represent

Foundation. vle give advice to the six

nonparty directors. That includes Dr'

Dr. MarshaIl.
There is no conflict by

in

S idley ,

Austin, Brown & Wood

There is no conflict

at any point

anywhere.

Thank you.

MR. QUINLAN: Judge, I would like to

reserve my comments for the lounge across the

street after the proceedings here'

Thank you.

THE COURT: We are in recess. Thank you'24
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Thank You, Mr. RePorter'

( VTHEREUPON , the hear ing o f th i s

matter v/as adjourned' )
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STATE OF ILLINOTS

COUNTYOFCOOK

State

)

)

)

bÞ.

I, HOWARD N. REISMAN, beíng first duly

sworn on oath, saYS that he is a court rePorter

Chicago, CountY ofdoing business in the citY of

of IIlinois,Cook, and

shorthand

and that he rePorted in

above-entitled cause, to the best of his knowledge,

skill, and ability, and that the foregoing is a true

and correct transcript of his shorthand notes so

taken as aforesaid and contains atI the proceedings

had at the hearing of the said matter'

fr

the proceedings had in the matter of the

ê¿^
HOIVARD N. REISMAN, CSR and NotarY
PubIic, Cook CountY, IIlinois
License #oeq -000411- 7'J/'ol

Expires 5/3t/03

'oFFlClA! sEA['
I1OWARD N. REISI'¡AN

cor¡M¡ssloòt æ1RES 09/l 4/oa
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LAURA L. KOOY REPORTTNG, LTD.
(3L2) 782-KOOY (s669)

STATE OF ILLINOIS

COUNTY OF COOK

IN THE CIRCUIT COURT
COUNTY DEPARTMENT

OF COOK COUNTY
LAW DIVISION

PAUL HAYES TUCKER, a Director
of the Terra Foundation for
the Arts; et â1. ,

Plaint,iffs

-vs -
No. 01
Trans.

L
fo

009112
Chancery

DEAN BUNTROCK, a Director of
Lhe Terra Foundation for the
Arts; et âf. ,

Defendants.

Record of proceedings before the Honorable

JUDGE DOROTHY KIRIE KINNAIRD, ,Judge of the circuit

Court of Cook County, Illinois, commencing at

8:00 o'clock a.m. on the 2Lst day of September, A.D

2001.

APPEARANCES Z

CUMMINS & CRONIN bY
MR. ROBERT P. CUMMINS
77 West Wacker Drive
Suite 4B0o
Chicago, Ill-inois 60601
(312) St8-osoo

DAVID A. NOVOSEI.,SKY & ASSOCIATES bY
MR. DAVID A. NOVOSELSKY
L20 North LaSalle Street.
Suite 1400
Chicago, Iflinois 60602
(312) 346-893024
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for a sub with t.he hope t,hat one of my 13 col-leagues

mlght give them a differenL kind of an order. And as

we see and we apply t.hat statuLe, we grant Lhose

orders as a matLer of right. Even if it is on the

same identical issue. Tt can even almost be

sometimes the same or related kinds of parties. And

they have a righL to try elsewhere -

Now, I'm noL saying that there's any merit

to their Count I. Irm not saying that that can be

interpreted as anyt.hing other than a collateral

att,ack on my decision. And I have been baf f led in

looking at the timing here. I look at. a case that I

made my decision on July 26 and there's no appeal and

Lhere's no Mot.ion to stay and I don't know I still

don't know because I can't tel} from these papers

that I got. for today if there was or there wasnrL a

Board meeting on August 1.

MS. STONE: There was, Your Honor-

MR. CARROLL: There was, Your Honor.

THE COURT: But then on ,July 3I , instead of

appeating, t.hey f iled the dif f erent lawsuit. And I 'm

not quite sure what happened between August l- and

August L4 or l-3 because I was out of the country.

But there's a meeLing Lhat was obviously scheduled

LAURA L. KOOY REPORTTNG, LTD.
(ttz) 782-KOOY (s66e)
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me but you have it in front of everybody else in the

courthouse. And f'm troubled by Ehat'. The

legislat,ure has passed t.hat stat ute . The courts Seem

to be saying seem to be going in your direction.

Looking at their cases, f realize that they

are under the prior sLatute. And their cases are

very persuasive when you look at them that way under

the prior statute. T think your motion is timely.

But f believe that t.his statute enacted af ter their

cases doesn't talk about relatedness. The local rule

says related, sends it back here.

But I anticipated when you were all here on

August 29 or Sept.ember 7 and you told me Lhat you

were going to ,Judge Evans and Lhat. ,Judge Gardner had

sent this case over there and there was going to be a

big argumenL, I said Lo myself right at LhaL time,

well , íf they decide t.o consolidate the cases, I'11

have 'em both. If they decide to send it as a

relat,ed case, there's going t.o be a Mot'ion for

Substit.ution. And I anticipat'ed there was going to

be one. And I can understand why you may want to

make one because I personally believe that this

second lawsui-t, at least what r have seen of it,

except, for perhaps the last count, is a collateral

LAURA L. KOOY REPORTING, LTD
(ttz) ze2-KooY (s669)
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attack on my decÍsion.

I think t.hese arguments shoul_d be in front.

of the Appellate Court. NoL before another judge in

the Circuit Court. I don't know what your Amended

Compì.aint's going to say. But you have a right, if

you geL an order from a court granting you 1eave to

f ile an Amended Complaint, 1rou wilL have l_eave to

file an Amended Complaint if someone says you can.

And you have a right to take a substitution and

you've used it up in this case and, well, Lhis is

only Mrs. Terrats motion. fs that correct?

MR. NOVOSELSKY: That's correct, your Honor.

MR. CUMMINS: That's right.

MR. CARROLL: Defendants also have a right.

THE COURT: Well, I understand that. And this

case is in the Chancery Division now.

MR. NOVOSELSKY: At this point..

THE COURT: And so it will be senL back to the

Presiding .Tudge f or reassigning.

MR. NOVOSBLSKY: Thank you, Your Honor.

THE COURT: Thank you. And I don,L know when iL

will get reassigned. That's not up to me.

I need Lo have you writ an order. f need a

draf t order that stat,es t.hat. the CourL has heard

LAURA L. KOOY REPORTTNG, LTD.
(3L2) 782-KOOY (5669) 16di-004757
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IN THE CTRCITIT COTIRT OF COOK COUNTY, ILLTNOT$
couNrY DEFARTIVTEnTT, CHANCERY DIVI$ION

PAIJL IIÁYT,S TUCI(ffi, e Director of
the Terra For¡od¿tion for the Arts, et al.,

Plaintiffs,

v No.0l Lgll?

DEÆ'T BUNTROCK, a Director of the
Terr¿ Foundation for the Artg, et a1.,

Judge I¡¡Iia M. Nowicki

Defe¡ndsüts.

DR S¡IIEBBINS' AI{D DRMARSIIALL'S MOTTON TO I}ISMISS

- PTIRSTJANT Tp ST,CTION 2-61s AND
OR TÑT THE.AI.TERN.ê.I.[\¡E FOR A' STAY

Defend¡nts Dr. Theodore E. Stebbins, Jr. ("Dr. Stebbins") aud Þr. Stephanie Pace

Mæshsll ("Eh. Marshall"), by their attorneys, respeçtfr¡lly move for disunissal of the Ame¡nded

Complaiut filed by plaintitre PauI llayes Tbcker, Iudith Telra, and Alan I( Simpsôn

(,'plaintiffs"), pursuant to Section 2-615 and Section 2-619 of the Illinois Code of Civil

prucedure, or in the alternative for a stay of this csse. In support of thei¡ motioü, Dr. Stebbins

and Dr. Marshalt state tho followiug:

1. Inplaintiffs' amsnded complaint, plaintiffs sËek to undo a settlement agreement

eirtered into by thc TeffÊ Foundation for the Arts ("the Foundation") inBuntrockv. Tuclcar,

CaEe No. 00 CH 135g. The eettle,me,nt 4gre€m.elrt \4¡as aPltroved aûd effectuated on frily 26,20Q1

in a consent Iudgme,nt and ordEr entered i¡ the Bmftock cøse by ludge Dorothy Ifinraird'

plaiffitrs coilteüd that rhe Foundation wrougfirlly agreed in Buntrockto the consent Judgmcnt

and Order and that fudge Kínûaird wrongfully cntered the Consent ludgment and ffiçr'

Ø oos

)
)
)
)
)
)
)
)
)
)
)

flrrl9 38:|9 l0 l-t.060885-@13
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2, Plaintiffs tre thræ Fourdation directore who objected to the settle,ment agreement

ia Buntrock, but were outvoted by their fellow board members. Plaintitrs havo namçd as

defeudants in thie case the Fouudetiorç all of the six di¡ectors who voted for the settlernønÇ atl

five new Foundation directors, the two law firms which repreeented the Fouudation duing the

Euntrock litigation, and the lllinois Attomey Grûerat and Aseístsnt Attorney General

Dr. Stebbins and Dr. Ma¡Ehatl are two of the six directorÉ who voted for thc settle,msnt.

3. As we exalaia iu our su$portirig memora¡dum whích accompanies this ruotion,

plaìntìffs havç failed pursuant to Section2-615 to state any claim forrelief against Þr. Stebbins

süd Dr. Marshall, for several ¡Ëasotrs. First, plaintitrs heve no standing to assert cleims

personally against Dr. Stebbins and Dr, Marslatl, Second, plaintiffs fail to allege sufficient

facts,as opposed to conclusion$, to statÊ any viable claim agaiust D¡. Stebbins md Dr. Marsh¿lt.

In particular, plaintifTs do not plead that they have pereonally suffered any fudury or daurage.

plaintift do uot allege that D¡. Stebbins arrd Þr. Marshall owed theur any fiduciary duties.

plaintitrs do not allege facts whioh show that Dr. St€bbins and Dr' Marshall b'reached any

flduçiary duties to anyone, Indeed, plaintiffs' complaint is so unclear and imprccise ttst it cannot

be discem€d with certainty as to which couüt6 of their complaint tre eve[ ass€rted against Dr'

Stebbins and Dr. Ma¡shall For all of these reÊ.sotrs, all of plaintiffi'claims against Dr' Stebbins

and Dr, I\4ars,batt should be d.ismisse{ with prejudicË, pursuant to Sectiou 2-615,

4, ÂIl ofplaintíft'claims agsinsl Dr. Stebbins and Dr. Marchall should slso be

dismissed on the additionaL gounds that thcir claims are btrrËd pursuant to Sestion 2619(a[a)

by the doctrÍnes of res judícata zndc,ollateral estoppel, and pursuant to Sectiol 2{19(a)(3)

because a prior oase ie pÊndifrg in which the saûre issues are rarsed by these very same plaintiffs.

The For¡ndation is briefing these Section 2-619 iszues in detail. In order to avoid duplicatior, Dr.

ø 0o6

c¡Ð9 3El9l0l -1.06{E8t'00 I 3

-2-
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Stebbins and Dt. Msrshall will not repeat the For¡ndation'e argume,nts arrd a¡¡thorities in their

supportins mernorandum. Irstead, Dr. Etebbins and Dr. Marshall adopt and incorporate thean,

and hereby âss€rt then on their own behalf, iû zupport of thei¡ motion to dísmÍss.

5. Dr, Stebbins and Dr. Mârshåil also adopt and iucorporate, snd heraby assert on

their own bebalfl the arguments and authorities set forth in the motions to dismiss and supporting

me¡nomnds whioh are being fited by each of the othet defe'ndantÊ in thi$ oase, as well.

6. If any of plaintiffs' claims against Dr. Stebbi¡s and Dr, Marshatl survive this

motion to diumiss, thEn Dr. Stebbins and Dr. Ma$h^all ask rhe Court, in the altemåtive, to stay

this oase pending rcsolution of the prior pending action involvurg these plaintiffs i.a, the

Buntracklitigation, which currently ia on ap'peal in the lltinois Aprpellate Cornt. This would

avoid enÕrÉous duplication of efforts and costs, eliminate the risk of inconsistent results in two

diffcrgrt gçurts, and prwent plaintiffs from impermissibly seeking to have this Court açt af a

lateral court of appeals in connection with the dEcisions re,lrdered by Judge Kfuunird tn Buntrock-

\ryHEREFORE, for the reasous 6Êt fofih hErein and in Dr, StÊbbiri,s' and Dr. Marshall's

mEmorandum in support oftheir motion to disrniss, and for the r¡asons set forth in the motions to

dismiss and the supportrng Femorandå of the Foundation aud the othet deffirdfflts in this case,

Dr. Stebbius and Dr. Marshall respectfully request rhst the Court grant thíe motion and iseue an

Ordçf drsmissing all of plaintiffs' olaims against Dr. Stebbins and Dr. Marshall, with prejudioe,

or in the altemative stapng flris case, and uwarding to Dr. Stebbins and Dr. MafÊhall all of their

attorneys' fees and costs in$¡nËd in connection with this matter and all othe'r relief whioh the

Court deeurs appropriafe under the circumstances.

Ø ooz

cIrDÐ 3839101-1.0t088s.0013
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William P. Schr¡ms¡.
Liaabeth A. Boye'r
MC,DERMOTT, \ryILL & EMERY
227'V{estMonroe SEeet
Chícago, Illinois 6060F5097
(gt?')372-2OOO
FirmI.Ð. No.90539

ìTWE CHICAGO

DR. THEODORE E. STEBBINS IR. and
DR STEPHANIE PACB MARSHALL

By, F
of ThcirAttornuys

Ø ooe
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IN Tm' CIRCUIT COTJRT OF COOK COIrNTT.,ILLINOIS
COTJNTY DEPARTMEFTTO CHÄNCERY DIYISION

PAIIL IIAIZES TUCKEB, a Di¡çctor of
the Terra Fouudation for the Afts, et al.,

Plaintiffs,

v No,01 L9ll2

DE &l'I BUNTROCIL a Director of the
Terra Foundation for the A¡ts, et al.,

Iudge JuliaM. Nowicki

Defendants.

NOTICE OF'MOTION

Tor See Attnched Servlce Llst

On Weduesda¡ FebrusrÏ 13, ãOQZ rt2:00 p.m. or a6 6oou thereafter ã6 çounsel may be

heard, I shall âppear before the Honorable Judge Julia M. Nowicki or arry judge sitting in her
stea{ in the courhoom usually oocupíed by her in Room 2510 of the Richard J. Daley Cente,t,

Chicago, Illinois, and present Dr. Stebbins' andDr, Marshall'e Motion to Dis¡niss Pruzuant to
Seotion 2-675 md Seotion 2-619, or in the Alternative for a Stay, i oopy of whích is hereby
served upon you,

for: Dr. Theodore E.
Stebblns, Jr, a¡d Dr, Frce IVIar¡halI

'$/illifln P. Schurnan
Lizabeth A- Boyer
McDermott, Will & Emcry
227 WçstMonme Steet
Chicago,IL 60606-5096
(312) 372-2000
FiÍtrId. No.90539

Øooz

)
)
)
)
)
)
)
)
)
)
)
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EROOF OA-S_ERVICE BY FAÇSIMTLE

I, LizabËth A. Boyer, certi$ that on January 4th,2002,I caused to be servçd this Notlce

of Motiou aud llr, Stebbinst atd Dr. Mrrshrll's Motion to Dismiss Pursuant úo Section

2-615 snd Section 2-619, or in the Alternative for a Stay by causing a copy to be sent by

facsimile to the na¡ned patties on the attached service üst å^s set forth on the attaohed

tranmission sheet, The following named parties we,re also served by messenget:

Ø ooc

RobertP. Cwnmins
Thoma¡ C, C¡onin
Cffimins & C¡oniq LLC
77 West Wasker Drive
Suiæ 4800
Chicago,IL 60601

DavidA. Novoselslsy
Novoselskylaw OfËces
120 NorthLaSalle SfreÊt
Suite 1400
Élhicago,Il 60602

Lizabeth A.

'I

cEI99 38€24e1.060883,00 I 3
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Floyd D. Pcrhins Jefhey Gray
Thomas Ioppolo Therçsç Harria
Assistant Attorney Ge,neral & Br¡¡enu

Chief of Charitåble Trusts
100 V/est Randolph Steet
Third Floor
Chicago, Illinois 60601

RobertP. Cummins
Thomas C. Cronin
Cu¡¡mins & Croni+ LLC
77 West Wacker Drive
Suite 4800
Chicago, Illinois 60601

David A. Novoselslqy
Novoselskylaw Offices
120 North l¿Salle SÍeet
Suite 1400
CAicago, Illinois 60602

\ü'illiam F. Conlon
Stepheri C. CarlEon
Susan A. Stone
Lori L. Roeser
Sìdley AustinBruwn & \Yood
l0 South Þearbom Steet
C'hicago, Illinois 60603

Scott J. Szala
rvViuston & Sfualvn
35 West TVacker Drive
Chicago, Illinois 60601

MWE CHICAGO

SERWÇE LIST

Paul-H¡yes Tucker. et aL v. Denn Buntrock et nl.
0t L 9112

Øoot

William Q¡inlau Lis¿M. Hegedus
James R. Carroll Jasmine de la Tone
Quinlan & Crishffi, Ltd.
30 North La$alle Steet
Suire 2900
Chicago, Illinois 60602

K. Ch¡i¡ Todd
Neil M. Gorsuch
John H. Lonpvell
Kellogg, Huber, ïIanse,n, Todd & Evans
1615 M. $freet, N.W.
Suite 400
Washington, DC.20036

Leongrd Garurent
Lawrence Levinson
Vernet, Liipfert, Benrhard, McPhcrson &
Hand
901 1sth Sneet, N.W.
Suite 700
\flashinefor\ D.C. 20005

Eris D. Brandfonbrener
Grippo & Elden
227 WestMonroe Street, Suitc 3600
Cbicago, tr- 60606

Thomas R. Mulroy, Jr"
Alan rüi¡. Niogorski
Mulroy, Scandaglia, Maminson, Ryan
55 East Mo¡roe Sheet
Ohicago,IL 60603

cHr9Ð 3805523. ¡,060885,0013
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IN THE CTRCUIï COURT OF COOK COLTNTY, TLLINOIS
couNTr DEPAR.TMENT, ( :t{ÀNCERy DT1rISIQN

PALIL HAY.ES TUCKER aDirector of
the Terra For:¡rdation for tbe A¡ts, et al.,

Plaintiffs,

v No. 01LgLLz

Judge Julia M- NowickiDEAI.I BTINTROCK, a Director of the
Terra Forrndation for the Arts, et aI-,

Defendants.

MEMORÁIìTDT.IM OF LA.\il IN SUPPORT OF DR- STEEBtr{S' AND IIR.
MÀRSHALL'S MOTION TO DTSMISS. OR IIIITHE ALTE.RNATTYE F'OR A STÀY

This memo¡¿adrrm is submitted by two of tl,e di¡ector defendants in this case,

Dr. Theodore E. Stebbins, Jr. ("Ðr. Stebbins") and llr. Stephanie Pace Ma¡shall ("Dr. Marshall"),

in support of their motion to dismiss thc Firsi Amerded Complaint (hereaffer "Complaint") fi-led

by plaintiffs Paul Hayes Tucker, Judith Terr'q and l,,lan IÇ Simpson ("plaintiffs"), based on

Section 2-615 and Section 2-619 of the llli¡ois Cods of Civil Procedure, or i¡ the altenrative to

Étây the proceedings.

T. INTRODUCTICIN.

In piaintiffs' Complaint, plaintiffs seek to uttdue a. sêttlËment agreenent etrtËrêd into by

the Terra Foundatioa for the A¡ts ("the Foundation'') in a case krown as Buntrock v. Tucker,

Case No. 00 CH 1359, which was apprôved on Ju\ 26,200L in a Consent Judgment and Order

entercd by Judge Dorothy ld¡naird. The essenoe o.i plaintiffs' Complaint is that the Foundation

wrongfirlly agreed to settle the Buntrockcase, and that Judge Kinnaird wrongfirtly entered, thc

Consent Judgment and Order which made the B untt"øck senlement effeotive.

)
)

)
)
)
)
)
)
)
)
)

-1-
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The plaintiffs in this casie are tluee directors of the Foundaiionwho opposedtLle Buntrock

settlernerÀt, but were outvoted by the majority of the'lioundation's Boa¡d- In what can fairly be

described as litigationby blunderbuss, plaintiffs narne åÉ defendants in this case not onJy the

For:ndation, but also (1) all six of the directors who r,oted in favor of the sËttleilnent, (2) all five

new Fou¡dation di¡ectors who were not directorc ùring theBunnock case, (3) Sidley & Austin

aud Winston & Straw:r, the law frrms.which re,presetLted the Found¿tion drring the BuntrocÌr

litigation, a.nd (a) the lltinois Attomey Gcnerel ând lÉsistart Attomey Gensrat.

In this Memorandr¡m" Dr. Stebbixs and Dr. lvtarshali primrily address ttre claims

asserted by plaintrffs personally against Dr. Stebbins and Dr. Marshall, and the bases for

dismissal of those claims pursuant to Sectiou 7,-675. First, plaintiffs have no standing to asssrt

claims persoüäIly against Dr. Stebbins and Dr. Marslhall. Second, plaintifß fail to allege

sufficient/acf,s, as opposed to conclusions a¡ld rheto¡ic, to stafe any viable claim for relief against

Dr. Stebbins and Dr. Marshall. Plnintiffs do not pleerd that they have personally suffered any

iqiury 6¡ damage, nor do they allege that Dr. Stebbirrs and Ðr. Marshall owed to them æy

fiduciary duties. Nor do they plead any facts showirrg that Dr. Stebbins and Dr. Marshall

breached ary fiduciary duties to a.nyone.

The Foundation addtesses comprehensively lhe rsâsotts why the Compiaint is fatalty

defçctive as against the Foundation in its separately liled mstion to dismiss and supporting

memorandurû. These reasons inoludc the doctrines ol res judicata atdcollateral estoppel, which

rËquifÊ dismissal under Section 2-619(a)(a), and the pres€nce of a prior peuding action, which

requÍres dismissal u¡rder Section 2-619(aX3). Each ,rf'tbese arguments also requires drsmissal of

the claims asserted agaínst Dr. Stebbins.and Dr. Marshall. Moteover, if the Complaint fails to

state ¿ claim agaiust the Foundatron, tle claims asselled agaìnsf Dr. Stebbins and Dr. Marshall

CITI99 3t36070- t.060tE5.00r1
-2-
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must fail, aþrtíori. To avoid rìnnecessary duplieatírrq these argr:ments by the Foundation will

rotbe repeated here. However, Dr. Stebbins ard Dt, Marshall herebyjoiu in aod adopt, and

assert on their own behalf, all of these afguments sel forth in the Foundation's motion to dismiss

and supporting memorandurr.

Accordingly,forthereasonssetrÖfihherein,andiutheFoundations'papers'plaintiffs'

clain¡s against Dr. Stebbins and. Dr. Marsball should be dismissed" with prejudice.l

ff. PERTINENT FACTSI

Dr. Slebbins is, and at all times pertinent ber,:to l¡as been, a Dírector of the Foundation

and Chairman of the Foundation's Collections Comrnittee, (Am.Cmplt T 12)' He is the culTerit

Consuitativc Curator of American Art at the Fogg Nl.userrm at Harvard University. (Am.Cmplt.lf

12). Dr. Stebbins has been involved \¡/ith thÈ For¡ndrtion since at least 1997. (Arn-Crnplt. 11 54)-

Dr. Marshall is, and at all times pertineat heteto has been, a Director of the Found¿tion.

She has served as thc Foundation's Seuretary and Tr asr.l¡er a¡d Chairrran of its Finance and

S¡ategic ptanning Committces. (Am.Cmplt. f t t). Dr. Marshall is thç current President of thç

Iitinois Mathematrcs and Scieuce Academy. (A-n.Cmplt' 1lT 11,64)'

In the Buntrocklitigation, filed in the FeIl of 2000, two meúbers of the Board of

Directors of the Foundation sued tho Fou¡rdation to prevent the Foundation from moving the

For¡ndation,s art cofiection out of Ilünois. The tllinois Assistant Anorney GEncral intervened

and filed a companion case which wâs cousolidated with fJtç Buntrock case. (Am.Crrplt. f 5).

Dr. Stebbins and Dr. Marshall were not defendants :tnthç Buntroclc litigation (Am.Cmplt T 83).

r'We underst"nd that tle ofter defendãút dittcctors. the dcfend¡rnt law fi,rra+ ud the llliuois Attomey Gencral znd

As¡isrsnÈ Attomey General ere Fepratcly frling motions to di¡,miss and supporting aemoratrda- We adopt and join

in thsi¡ motions and sqrporting ¡¡rcrnoraud+ aq wcll.
¿ W'e accept âs fue the follo*iug frcß alleged in the Co4irirrt only forpurposcs of this Motion to Dísmics.

cHI99 38J6070- 1.06Ö885.001 3
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After many months of litigation, all paties Etreed to mediete the dispute' (Am'Cmplt'

lt4g). Dr. Stebbins was ûom the beginning in f.wor of attempting to ûediete tb'e dispute.

(Am.Cmptt. 1157)-

During the mediation, the Illinois Attorney Cieneral prepared a draft amended complaint

in the Buntrocklitigation which was never fi.led. Ar;cording to plaintiffs, ths draft amended

complaínt purported to assert that Dr. Stebbius had trcached a dufy of loyaltyto the Foundation

by representing multiple parties at art auctlons' (Am Cmplt. f 58). Atso during the mediafion,

the lliÍnois A,ttomey General began to investigate Þr'. Marshall "about two issues relattng to Dr-

Marshall's position as Prçsident of the lllinois Mathematics and Ssience Academy-" (Am.CmplL

ï 65). Dr. Stebbins and Dr. Ma¡shall lmew these facts. (Arn-cmptt. 1fl75,76)-

In a May 20, 2001 letter addrcssing an early mediatíon proposal made by the Attomey

General (wh¡ch plaintitrs do not attach to the Complairrt and which is not allegod to be the same

agreement which was subsequently approvÊd by the Found¿tion's boæd), Ðr. Marshall stated

that she forind tlat particular proposal to be "unaccel:table." (Am-Cmplt' li63)'

The mediation continued.. At the conolusionlrf the mediatio+ anajonty of the members

of the Boa¡d of Directors of the Foundatro¡t approvef a settlement agÍeement which disposed of

Ihe Buntrocklitigation. Accordingly, at the Foundaiion's June 29, 2001 board meeting, the

mediator,s final proposed settlement agfeebent wÐs approved by the Foundation's board-

Dr Stebbins and Dr. Mamhell voted iu favor of thc riettle¡ment- They were joined by codirectors

Buntrock, Gidwif¿, Dale¡ and Hartm.a¡r, thereby coLrstituting a majority of the eleven member

board,. (A:n.Cmplt. T 73)- Quly two directors, Juditlr Terta and Paul Tucker, voted against the

seltlemstrt. Id.

cr{ft9 J83óO70-1.060885.00 I l
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As plaintiffs coucede in their Complaint, Dr. Stebbins specifically stated at the boa¡d

meeting that he was "voting his 'own consçience'," írrld Dr. Marshall specifically stated that the

Iltinois Anorney General's conduct "has not played r part in my deoision-malciug withrespeet to

my ñduciary responsibilities as a Board Member of this Foundation" (An.CmPtt' lf1l 7l, 72 ).

The parties agreed thar the Court had to âpplove the settlement in the form of a Coruent

JudgmentandOrderinord,erto makethe settlement effEotive. OnJuly 26,2Q01, a.fteraien$hy

hearíng, the Court entered tbe Conse¡rt Judgment and Order- (Am'Cmplt tl 83-84)' The

plaíntiffs in this c¿se, who were defendants in the B,untrocfr litigation, objectcd to thc tcrmg of the

settlement and the Consent Judgment and Order, but Judge Kinuaird overruled their objections'

They thereafter prornFtly appeated to the lllisois A¡rpellate Court ail aspects of the Consent

Judgment and order entered by Judge Kinnaird. ,9eø Notice of Appeal, attached as an Exhibit to

the Forurdation's supporting manorandrrm- Plaintif fls al¡o filed the instant lawsuit.

At an August l, 2001 mee :ng of the Forurdirtion's Board of Directors, the new members

ofthe Foundations Board of Directors, who had be'tn designafed and. approved in the settlErnent

agleemeut and Consent Judgment and Order, ]verê 'rrr'elcomcd to the Board. (Am.Cmplt.Í 84)'

IIL SÍANDARD OF REVIEW FOR A SECI'ION 2-615 MOTION TO DISMISS FOR

FAILTJRE TO STATE A. CÀUSE OF ACTION.

A motion to disniss brought pursuånt to Ser:tion 2-615 for failure to state a car¡se of

aption admits allwell-pleaded facts and attacks onlirr t!¡s legal sufEciency of the complainl

Maldnowskiv.Iabømøni,2g3l1l.App. 3di?:C.,725,688 N.E.2d 732,736 (tst Dist. 199Ð.

HowËver, i¡ considering a Section 2-6LS rnofiod, çr)nclusions contained within the challenged

plea¿ting will not be take¡r âs tflre unless zupported by specific factusl allegahons. Simon v'

WÌlson,Zgl ltl. App. 3d 495, 503, 684 N.E.2d 791,796 (lst Disr 1997). Legal conclusions

couched as factual allegations are uot taken as tnrc- .Estøte of Johnsonv. Condell Msm'l Hosp.,

0li 04i 02 l3:58 P.00$/080
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1 19 lll.zd 496, 5TO,520 N.E.zd 37, 43 (1988); Eyna'n v. McDonough Dßt. Hosp', 245 IIl- App-

3d394, 3g7,61jN.8.2d819,821(3rdDist. 1993). As afactpleadingjurisdictiorç lllinois

courts require plaintiffs to allege/acfs, and not merely'conclusions, zufficient to bríng a clairn

within the scope of the câuse of action being assÊrte(l. Gdllagher Corp. v. rtzss, 309 II1. App. 3d

Lgz,l,gg,721 N.E.zd 605, 612 (lst Dist- 1999)'

TV. PLAINTTFFS DO NOT TTAVE STA¡TDING TO ASSERT THEIR CLAIMS
PERSONALLY AGAINST DtrL STEBBTI\|S A.ÈID DR. MAR,SHALL.

plaintiffs' Cornptaint plainiy demoustrates thrrt they have no standing to bring claims

personaily against Dr. Stebbins and Dr. Marshall. Nothing in the lllinois General Not For Frofit

Corporatiou Act of i986, 805 ILCS 105/101.01, et s'zq. (hereafter, "the Act"), provides standing

to these pla¡ntiffs to sue Dr. Stebbins and Dr. Marshrrll personally. Likewise" plaintiffs fail to

allege suffi.cient facts to give them standing to asserl claims personally against Dr. Stebbins and'

Dr. Marshall r.uder traditional standing analysis.

A. ptnfutiffÉ Eqve No Stsnding to Sue Dr. Stebbins aud Dr- Me¡shdt Under the

Ac{.

The Act provides only very limited stanrling to diroctofs ofNot For Proñt corporations to

bring a lawsuit on the grouad that the corporation h¿s acted without the capacity or power to act.

Section 103.t5 specífioally pcrmits a directo¡ to brirlg such an actÍon ouly "agairut the

corporatíoy1 Id.,g 105/103.15(a) (emphasis added). Directors are plainly given no standing

under the Act to brhg such claims ag¿inst their fellr,w di¡ectors. Moreover, werc the limited

breadth. of the stending conferred by the Act subject to a"uy doubt, that doubt has been

conclwively ¡çsçlved - and the abseuce of any suclr sianding as against individual directors has

been cûûfiffied - in Erown Leasíng, Inc. v. Stone,: 84 I1I. "{pp' 3d [035, 1047, 673 N-E.zd 430'

43 B (l st Dist. I 996) . In Brown, the plaintiff sued a l¡ank and its di¡ectors to rçcovër damages

cHr99 383607ù¡,060885,m l3
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which alteged.ly occurred because the bank refused t,r honor the guarantees it had promised- In

support of the plaintiffs pr:rported standing to sue ttr': directors, the plaintiff relied on a sectiou

of the lllinois Business Corporæion Act of 1983, narnely 805 ILCS 5/3.20- That section

provid.es that "all persons who assume to exercise corporate powers without authoríty to do so

shall be jointly and. severally liable for all debts ar¡d tiabilities incurred or arising as a result

thereof.', Id. Section 513.20 ofthe lllinois Bnsiness rlor?oration Act is identical to Section

t0j/103.20 of the Not for Profit Act on which plaintiffs in this çase purport to rely. Ttre Brown

court hetd that this language provides standing to su,; a director only "where a defsndaflt acted

beforc incorporation or a.fter a corporatioÉ, rÃ'as dissc,lved." Brown Leasíng, Inc',284111. App. 3d

tt 1O47,673 N.E.zd ¿t 438 (citations oûtitted). The rourt observed that other jurisdictions with

similar statutes are entirely in agreemenq and impos'l personal liability only upon those who act

on behalf of a nonexistent corporation. ld. Plaintiffr; ín the present casc do ûot frrd obviously

oanno! contend that the acts of which they complairr occurred pnor to the incorporation of the

Foundatiorr or after dissotutíon. Accordingly, tbe Àr:t provides ¡¡e 5f¿¡rling to plaintiffs to asssrt

thei¡ slaims personally against Dr- Stebbins a¡d Dr. lr{a¡shatl-3

B, ptaintitrs Have No Standing to Assrrrt Their Claims Against Dr. Stebbins ând

Dr- Marshall Under Traditional Strnding Analysis'

Withoui any special, statutorily-conferrçd sttmding, piaíntifß must satis$ traditional

standing requiremeats in order io putsue claims penonally againËt Dr Stebbins and Dr'

M¿rshall. Urrder well-settled coûtrnoË law, a plaintlffmust allege facts showing that the plaiuti-ff

suffcred a distinct and palpabte i"j"ry to himself or .'lerselfi that thc injury is fairty taceable to

tlre defendant's alteged. action, and that the specific miury to the plzinrrifis sub$aurr-aliy likely to

t Th. Ä.t p"tnlß a corporafìon, acri.B directly or derivativel¡,'th¡ough E Rccçiver or ot!çr lçgal rsPrcscnrâdvE Ío

bringsuitagai¡srdi¡çatorsincoutrççdõnwith¿claiuoflack tf authorif. 805 ILCS 105/t03'15(b)' However,the

no,.tãøtioo-¿id not bring $¡ch as actiou" and phi"rtiffs did not, and ca¡not, bring this action derivatively'

-7-
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be preve,uted or redressed, by the grant of the requestr:d relief. Se'e, e.g., Messenger v- Edgar, 1,57

I1l. 2d L6Z, L7e,6Z3 N.E.zd 310 (1993). Ptaintiffs dü not come tlose to satisfoing this standard'

In the Complainf plaintifß allege that Daniel. Terra's intEntÍoru have becn violated by the

Foundation s approval of the settiement and by the C ourt's issu¿nce of the Consent Judgurent and

Order. (Am.Cmptt. llï 1, 4). Howevef, nowhere in lhe Complaint do any of the plaintiffs allege

how they have boen personally r¡l*.d. They certai:rly ptead no physical ham to themselves.

Neither do they plead, and they Çould uot tuthf¡lly llo so, thar they have suffered any financial

haru. To the contrary, the orrly purported "¡lr'nags'" they allege is to the Foundation. But

plaintiffs díd not, and could noÇ bring this case in tb e narne of the Foundation. rÍee ComplaÍnt

gvnerally. Illdeçd, the only refere,ncs to plaintiffs'prrported "dåIflages" in the Çomplaint apPears

in the prayer for Relief iu Counts IV (for ultra vires conduct) and Count V (for bteach of

Ëduciary duty). Therc, plaintiffs purport to seek "dermages in an amount to be detErmined at

tría1." However, rot one word is alleged in the Corcrplaintwhich evErt suggests, much iess

alleges, that plaintiffs have personally suffered 'distinct and paþable" injury ç¡ detnage-a

Accordingly, plaiutiffs h¿ve no standing to assert th,:ir claims personally agains¡ Dr- Stebbirts

and Dr. Marshall usder the corumon law. See, e.&., Glisson v. üty of Maríon, l'88 lll.Zd 211'

ZZI,74ON.E.2d 1034, 1040 (1999); Kentp-Golden",. Ðept. of Childran and Family Sewices,

281 il. App. 3d 869, 87E, 667 N.E.2d 688, 694 (4th Dist 1996)'

v. PLATNTIFFS H.ÀvE TAILED TO STATTE AIYY VIÄBLE CLAIMF AGaINST
DR. STEBBINS AFTD I}R. MA'RSEÄLL-

Shoutd the Court reach the substance ofplairrtifÏs' claims agaitrst Dr. Stebbins aÐd

Dr. Marshali" which we respectfirlly suggest the Corrut shouldnot do because plaintiffs have no

standing, plaintiffs, complaiut nonêtheless must be ¡lismissed as agairrst Dt. Stebbins and Dr.

a Couat vI (fqr allegedly iuducing a breach of fiduciary duty) and Coun¡ !tr (for deprivation-tudeÍ,color of law of
Cãnstitotionâl tighrÐ atso iucfudc a rËquÊst for damages in thu Fraycr for Relief, However, thos¿ cl*i'ïs are plainly

;;;ú;Jt "gi*tí 
U* ttli¡oiç Attomey General and Assist',nt Àttoraey Gçuer¿I. More+ver' those cormts do not

include auy fuct lat asse:rtions tbat plaintiffs have personnlly srrffered dasagç*-

clllgt 3816{}7ô- t.0(o885-00 l3
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Marshail on the inde,pendent ground that they fail to sTâte any viable claims against Dr- Stebbùrs

and Dr, Marshall.

Á.. Counts Io U, I[I, YI, and WI A¡e Nr¡t Asserted Against Dr. Stebbitrs and

Dr- Marshall.

As an initial mattgr, it is not sufñciently clea¡' from the Complaint which claims ptaintiffs

arË evËD. attemptüng to æsErt persoually against Dr. Slebbins and Dr. Ma¡shall. For this reäson

aloile, the claims should be dismissed

Cou¡¡ts I and tr seok solely declaratory and ir¡'unctive reliEf that would provide: (t) that

the Consent Judgment and Order eutered by Judge ß:iïnaird, and the settlement which that

Consent Judgment and Order effectuated, are unlawli¡l and rrnenforceable, (2) that the new

Éembers of the Foundatiods board have not been properly elected and any exercise of the

Foundation s authority by them is void, and (3) that the new board members Eay not act on

behalf of tbo Foundation- Cou¡rts I and tr allege rrotldng against Dr. Stebbins and Dr. Marshall'

sçck ¡rothing from Dr. Stebbins and Dr. Marshall, ald do not tequire Dr' Stebbins and

Dr. Marshall to be part of those Çlaims in order forplaintiffs to obtain the relief they seek irt

those counts.

Indccd, arry injuuction entered by this Court against the Foundatiorr would bind the

Foundations d.ireôtôïs as well. see, e.g., In re Mart,iage of lufiarshall,zTï rL. App. 3d 1071,

LOlg,663 N.E.Zd 1113, 1.119 (3rdDist 1996) ("ad,,:cree of injunctionbi¡rds not onlythepartias

but also those idsntified with them in interest, in 'pn vity' with them, represented by them or

subject to their contol.")l Florølife, Inc. v. Floralin,t Int'l, 1nc.,807 F.zd 5i8, 519 (7th Cir'

1986) (injunction entered agaiast defendsnt corpora'úon and ib non-defendant 'loffi.cÇrs, agertts

and aII persons or ontities in conpert or privity with il").s Accordingly, Dr' Stebbins ãnd

Dr. Marshâll a¡e in no way necessary parties to thes'= clai¡ns.

I Al1 noo-lllí¡ois casçs citcd herein are athched at the back 6f thic ppmç¡todrrn asd are orysnized aþh¿beticalty

-9-
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Cou¡rt III is targeted only against Sidley &.Austin and W'inston & Strawq the two law

fin¡s which have represented the Foundation durfurg rhe Buntroc,t litigafion. In Count III,

plaíntitrs seek a declaration that Sidtey & Ar¡stin anrl'Winston & Shawn should be disqualified

from representiug the Foundation and its di¡ectors irl, tlis litigation. This claim alleges no

wrongdoing by Dr. Stebbins and Dr" Marshall, seelc; nothing Eom Dr. Stebbins and Dr-

Marshall, a¡rd does not require the inclusion of Dr. SitËbbiff and Dr. Marshall in order for

plaintitrs to obtain the relief thcy seek-

gimilarly, Counts VI and VII are asserted only against the lllinois Attomey General a¡d

thc Assistant Attonrey General. There, plaintiffs contend that the Attorney General and

,A.ssistant Attomey General induced a bteach of fiduciary duty and deprived the Foundation of

property under color of law without due process. Nrr wrongdoing is asserted inthose couuts

agrins¡ Dr. Stebbi¡s and Dr. Marshall, and no relief is sought from them.

' I-r sum, Coülts I, Ii, []J, VI and VII must be dissrissed as against Dr. Stebbins and

Dr. Marshall for faihue even to attempt to state a cl¡dm against thEm. And if contary to the

plain language cf these couuts" it was plairtiffs' intent to assert those claims against Dr. Stebbins

and Dr. Marshall, plaiutiffs have in all events totall¡'failed to plead sufficient facts to sustain

those claims as agunst fh' Stebbins a¡'d Dr. Marskili'

B. ptdntiffs Have Fuled to State r Claim in Co -nt fV for AIfiaWtes Conduct

as Against Dr. Stebbtns and Ilr' Mnrshsll'

In Count fV, plaintiffs allege that approval t f rhe settlement and the Consent Judgment

and Ordcr by the Found¿tion's board war¡ an ultra vh'es act. An action is ulta vires if it is

rurauthorized or beyond the scope of power allowed 'rr gfanted by corporate charter or by-law'

Bltcrc's LAwDtcTIoNARyi 1525 (?th Ëd- 1999). For their remedy, plaifitiffs seek an order

"enjoinirrg defendsnts from taking fiuîtrer å¿tiotr in riolatio¡r of lew atrd conhåry to thebest

cHI99 3836070-1.0ó0885'00 l3
- r0,
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intçrests of the Foundation." (Count [V, Prayer for R,:lief). Plaintiffs also seek in Count fV

,,dastages in an amount to bc determjned at triäI." Id. However, plaintiffs' ultra vires altegations

F¡il to ståte a stnim as against Dr. Stebbfu¡s and Dr. M;rshall'ó

Firsq as we s6owed above, the Act pËmilts ¿ di¡ector to file m action for dJeged' ultra.

yiras conduct orrly ageinsf the Foundation. No such ¡ction agaínst fellow directors is authorized

by the Act. ,fee Section IV.A. above. I-udeed, the læ,v is the same under statutory and common

law in respect to For P¡ofit Corporations, â5 well. Se,?, e'g.' Ifln¡ots JUn-' BUSü'trESS

R¡leno¡¡srms $8:8-8:9 (1994), citing lllinois Busi¡ress Corporation Act of 1983, 805 ILCS

s/3.75.

Second, plaintiffs heve failed to allege zufficient/acts to support fiIy ultravìres claim

against th. stebbins aud Dr. Ma¡shall. They have n,.âde no showing whatsoever that

Dr. Stebbins a¡d Dr. Ivlarshall acted outside of their authority. Irrdeed, what Dr. Stebbins and

Dr. Marshail âfe accused of doing, is voting. There is nothing ultra víræ about voting' As '

dçscribed in more detail in the Foundation's support:ing memorandum, Judge Bucklo ril¡as asked

to address these very sarne allegatious raised agai.nsi Dr- Stebbins and Dr- Marshall by these very

sarne plaintiffs. Judge Bucklo held, as a matter of lerv/, that Dr' Stebbits and Dr. Marshall had a

law.fut right to vote as they díd. As ludge Bucklo el,plained, "the conduct being induced (a

changed, vote) is not itself urrlâwftl... [T]he plainti:lfs do not expLain, oither with authority or

with logic, how the directors can be charged with vi,rtating the plaintiffs'dghts even under

compulsion if they do what they had a lawfi¡l right t'r do ia any ev€nt.r' Terra v- Ferkins,15l F'

Supp. Zd,g3L,g37 (N.D. Ilt. 2001). Moreover, plairrtitrs concede that amajority of the duly

6 Th" Fo,ro.dation in its mcnorandum is setting forù in detail the ressous why plaintiffs have faiJed to íîilË a claim

for ultrøylres acls as âgâinçt the Foundation lMe specifically" adopt anì incorporutc those argunenb on bch¿lf of

Dr, Stcbbins and Dr. rvra¡sb¡ll, Dísmissal olthc ul*a vries cl,'rim against ^\c Fou¡&tion would rcqulrc, afoniori,

U*-¡s"t of the cldm ag*i¡rst all of tle dcfcndant directors, in çlu.li¡E Dr. Stebbins and Dr- Marsball

cÌI199 l$3ó070- 1.060885-00 l3
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elected.board voted to approve the settlement of the L:onteutious Buntroclc litigation, and that the

ChancerT¡ Court speciñcally approved. the settlemer¡t and entered a Consent Judguent and Order

putting the settlement into effect' (An'Cmplt' TT 73,' 84')'

Sti¡ fi:rther, plaintifß have failed to allege arr)' facts which show that Dr- Stebbins and

Dr. Marshall, along with their fettow board nrembcn; who voted in favor of the Consent

Judgment, took any açtion or caused any action to bc tsken by the Foundation whìch wøs ultra

vires. As the Foundation explains in its supporting r:aomorandur:r, plaintiffs do not, and cannot

ruth-flrlly, cite to anything in the cornent Judgment 'rnd order that is prohibited by the

Fou¡rd¿tions a¡ticles of incorporation orby-laws. ,s¿re Çomplaintgenerally' 66ç6¡dingþ,

plaintiffs have failed to arlege suffioient facts to statr] 4 claim for ulna vires conduct'

C. plairtitrs Have Failed to Stlte s Cl:itirn in Count V for Breach of Fiduciary

Duty,A'gainst Dr. Stebbins and Dr' Marshall'

Couut V alleges a puçorted breach of flduciry duty. It is the only cor¡nt in which the

gravamsn of the claim is pu¡ported wrongdoing by llr. Stebbfurs a¡cl Dr. Ma¡sball' In Count V,

plaintiffs contend th.at Dr- Marsha[ and Dr- Stebbin:¡ "breaçbcd their duties of loyatty to the

Foundation by voting in favor of a settlement whicb offered personal benefits having uothing to

do with the interests of the Foundation.'r (Arn.Cmplt. I t 14). As a result of this purported

breach of fiduciary duty, claim. plaintiffs, "ths Plaiffiffs aud the Foundatiou have suffered

injury.,, (Am.cmptt. lt 115). IIowever, pluntiffs dc not evên n)nIe close to allegþgføcß

suffioient to stare a claim for bresch of fiduciary duly against Dr. Stebbins and Dr- Marshall.

l. Dr. Stebbin¡ and Dr. Marslr,all Do Not Ûwe Flduciary Dnties to

Plaintifls.

To asse¡t ¿ s[aim for breach of fiduciary dutr, plaintiffs must allege facts establishing tbat

Dr. Stebbins and Dr. Marshall had a fiduciary relatirrnship withp/øíntíffi, ard that theybreaohed

cHÌ99 3836070-1.0do885.0013
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that fiduciary duÇ. Sea e.g., Cessnn v' City af Danv'il\e,296 lll' App' 3d i56, 693 N'E-zd 1264

(4th Dist iggg) þtaintiffs must allege facts establishing a breach of duty owed to them); Stamp

v. Touche.Ross & Co.,Z63I1L ¡pp. 3d 1010, 636 N.lr].2d 616 (lst Dist. 1993) (complaürt which

fails to allege fucts zupporriug the eleËents of a clainr for breaoh of fiduciary dufy cannot survive

a Rule ?-615 motion to d.ismiss)- Plaintitrs do not evem attempt to allege, for they could not

truthfully do so, that they had a fiduciaryrelationshil, with Dr. Stebbins or Dr' Marshall. ,fee

Count V, gerrørally. To thc côntrary, eaçh of the dirtctors owed a fiduciary duty only to the

Found¿tion. Plaintrfrs have not brought this action arl a derivative actiory so they ca¡not assert

the fiduciary duty claim on behalf of the Foundation- Because Dr. Stebbins and Dr. Marshall

owed no Éduciary duty to plaintiffs, Çount V is defe'Xive as a matter of law'

Z. plaint1ffs llave Failed to Allr4¡e Facts Sufficient to Show fhrt
Dr. $tebbins rnd Dr. Marshrrtll Breached Äny F'iduciary Duty'

plaintíffs' Complaint is also devoid of any wt;lt-pleaded factual allegaiions that

Dr. Stebbins and Dr. Marshall acted in breach of any fiduciary duty. Under lllinois law, a

fi.duciary duty is the duty of an agent to treat his prin cipal with the utdost candor, rectitude, care,

loyalty and good faíth and to hEat the principal âs w,:11 as the agent would beat himself.

petersatt v. H&.R Block Tax Seru-" rnc.,97! F. Supp. 1204 CN.D- nl. 1997). Flaintiffs have failed

to allege wy facts,as distinct fron bald couclusions 'which shor¡r that eitber Dr. Stebbins or

Dr. Ma¡shall voted to approve the seüloment becausr ofthe purported "thrçätsu against them by

the Attorney General. Instead, piaintiffs' own allegatious show the contary. .9ee Complaint

1[f 71-73.

Dr. Marshal['s ssmments in her Mey 20, 20C I letter on a soorr-to-be zuperceded

settlement proposal cannot be relied upon to supporl a claim for breach of fi-duciary duty- In

fact, plaintiffs do not even allegÊ" for they cnnnot Ftfh-fuUy do so, that Df. Marshall's commetrts

llti 04/02 l4:00 P.017/08t
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were made on the sfl¡né pFoposal that was ultimately approved by her md a majority of the

Board_ Flåintiffs plead.ed, no/acrs which show that J)r. Stebbins or Dr. Marshall changed their

mjnds as to an appropriate recolution of the Buntoc,tclitigation after receiving the aileged

,,th¡eats.,, Nor did plaintiffs allegefacts showing tlurt Or. Stebbins ¿nd Dr. Marshall ultimateiy

based their vote on anything other tharr thei¡ belief ãrs to what wa.s in tbe best interests of the

foundation. See, e.g., Borgsmíller v. Burrought, l8''' ilI. App. 3d 1, 542 N.E.2d 1281 (5th Disi'

lggg) (ptaiutiff shareholders, who sued derivatively on behalf of a corporation for alleged breach

of fiduciary duty by directors who had purchased ¿ ',;6¡¡¡slling interest in thç çorporatioll' did uot

allege facs showiflg that the drrectors abused irrside information, usufped a corporate

opportunity, or otherwise acted vrrongfully. Accorclingly, they failed to state a claim for breach

of 6.duciary duty). Indeed, the significance of the Afiomey Gvneral's purported I'thrÞats" against

Dr. Stebbins and Dr. Marshall is entirely undertLínerd by plaintiffs'own allegafious

aclnowledging that four other directors voted to apllrove the settlement and the Consent

Judgment without the 'pressurÇ" of any "thrËats" b5'anyone'

plaintiffs allege, without any factual suppon, that the mere act of voting to approve the

settlement was a breach of fiduciary d.uty ou the palt of alt of the di¡ectors who approved it-

(Am.Cmplt. ll 78). However, such an unsupported ,;:onolusion is i¡sufficient to state a cause of

action for breach of fiduciary duty. ,See Ðangeles v Muhlenfeld,lgl lli. App. 3d791,795,548

N.B-zd 45,4g (Z¡rd Dist t9s9). cOnclusory allegaions of fact or l¿w are not admitted in a

Section ;.-615 motion. Shakar &. Assoc., Inc- v. Me'i. Tech. Group, Ltd,ïL1IlL App. 3d 126,

134,7j3 N.E^Zd 865,872 (lst Dist. 2000), citing l{.ryox Çoll. v. Celotær ÇorP.,88 Ï11. 2d407,

417, 43AN.E.2d 97 6, 981 (198 I).

cI{19 l Eld070- t.0Éos85.0o I 3
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Stiil fr¡ther, as discussed above, plaintlffs have failed to plead tJrat they have been

personally injured or damaged in any way by the puqlorted breach of fiduciary duty. They have

alleged no physical injwy. They have alleged uo fin¡rncial damage. They state the bald

conolusion that the Forurdation has been damage{ but they allege nofacts to support such

alleged. da4ages. Moroover, plaintiffs cârÌnot assert 'lhe Found¿noxb alleged damages as a basis

for their fiduciary duty claim. Without a proper faohral pleading showùrg that the plaintiffs

suffered compensable daurages, an essential elemeflt of the ciaim is missing and thç cause of

actionmust be dismisseù ,See, e.g., Reuhen H. Donn'ellEt Corp. v. Brauer,z7S I1l' App' 3d 300'

3I3-t4,6iS N.E.Zd I162, I 172-73 (lst Dist. 1995) (Lro specific allegation that actual, pecuniary

or cogsequëtrtial losses to ptflirfrffdirectly resulted from the aileged wrongdoing); Latæ Glove

Co., Inc. v. Gruen, t46 I11. App. 3d 868, 874, 497 N.ll.zd 466, 469 (lst Dist. 1986) (plaintiffdid

not allege facts showing that plaintiff suffered dam a¡;es whích could be proved with reasonable

certainty, were proximately caused by defehdant, anrl wete reasonably within the contemplation

of the parties when the contract was formed) Accorfingt¡ the fiduciary duty claim is fatally

defective as against Dr. Stebbins and Dr- Marsþ¿ll fc'r thtre reasons, too.

3. Ptaintitrs Have F¡Íled to AIIrr:ge Facts Wbich 'Would Overcome the
Busine¡s Judgment RuIe.

It is well,settled that courts will not rç-€ffamine the actions of a di¡eotor in authorizing or

permitting a corpoËte action, if the directot's action was undert¿ken in good faith, in a maffier

rea5onably believed to be in the bost interests ofthe ,)orporation, and with an indçendent and

informed judgment. In re S,N-4. Nut Co.,186 B-R- l)8 (Banl$. N.D'f11. 1995); Spillydrds v-

Åbboud,278 IU. App. 3d 663, 662 N.E.zd 1358 (lst Dist. 1996). Decisions by directors of a

board arc entitted to deference - Cottle v. Hilton Hot'zls Crrp.,635 F. Supp. 1094 (N,D^IIl. 1986)-

This is hown âs the business judgnent rule. fd. TIre business judgrnent rule applics to the

ct{I99 383607Èt,0608t5,0t13
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decisio¡rs of boards of directors of charitable organizations, such as tbe Found¿tion- Beard v'

Achenbach Mett,I Hosp. Ass'tt,l?o F.2d 859 (10th C'ir. 1948). Aocordíugly, a plaintiff operates

under fir even greater pleading burden when adgusin.g a director o f a breach of fiduciary duty

arising out of the performance ofthe director's dutier for the ccrporatiog because the plaintiff

must plead/acrs which are sbong enough to ovorÇorrle thç business judgmeut rule' ,See Spillyards

v. Abboud, Z7B Tll,.App. 3d at 675. The burden is orr the parly challenging a director's decision

to çstablish facts rebutting the presrmption that the tli¡ecto/s decisions were made o¡1ân

inforued basis, in good faith and in an hone.st belief ttrat the actions were taken in the best

interes't of the Foundation. Id.,Z78IIl. App. 3d 663, 681,662 N.E-2d 1358, 1370 (lst Dist'

1996). Count V feils this tes't entìrely'

4. plnintiffs Failed to Meet the Further Heightened Plendlng Burden
Resulting from the Approval by tle Non-Interested Dlrector¡ of the
Settlemeut aud Con¡ent JndgmenL

Und.er the Act, a tansaction in whioh a direcior of a corporation has a direct or indirect

interest can be ¡atified. if "the matErial facts of the tntusaotion and the director's interest or

relationship wcrc disclosed or howu to the board oJ' dircctors - - . and the board. . -authorized,

approved. or ratified that transaction by the affirmati'ur) votes of a m¿jority of disinterested

directors, everr though the disinterested difectors be less than a quorum.-.-" 805 ILCS

l05/108.60(bxl) (2001). Plaintiffs' own complaint reveals that a majority of the disínterested

directors present at the Jr¡ne 29 Boa¡d meeting votecl. to agprove the settlemeut and Consent

Jud.grneut and Order. Eight directors voted: Mr. Burrrlrock' Mr. Gidv¡itz,Ivlrs' Daþ,

lvfr. Harbnan, Dr. Stçbbuts, Dr. Ma¡shall' M¡s. Ternr and Dr. Tucker. (An'Cmplt''l 68)'

Exclusion of Mr. B¡nftocþ f\dr. Gidwitz, Mrs. Tcrr¿r^ and. Dr. Tucker, because they were nømed

parties irr the Buntrocklitigation a¡.d exclusioü of f)r. Stêbbins and Dr. Marshall, pursuânf to

CHI9S 3836070- l.0f0EEs-ffi I3
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plairrtiffs' "thËory" that they, tqo, lvere "Íntercste{r' l'3å.v€s only MrS- Daley and lvÍr' Hartman as

disinterested Board members who voted on the settlf ñetrt. Both Mrs. Daley and Mr. Ha¡tm¡n

voted to ãpprove the settlsrtreüt ard, the Consent Judl4nent and Order. (Am'CmpIt. '[ 73)- This

ratifi.cation by the disinterested directors, which plai:úiffs adnit in their complaint (ld.)' furfher

increases plairrtiffs, pleading burden and ftryther iflcr¡:ases the distance between plaintiffs' actual

conclusory allegations and the flecessary level of faci pleading which would suffr.ce to state a

clarm for breach of fiduciary d.uty against Dr' Stebbitæ and Dr' Marshall

Iú. sum, plaintiffs have failett to state, and ca¡¡not state, any claim for relief against

Dr. Stebbins and Dr. Ma¡shall. All claims asserted ergainst them personally must be dismissed,

with prejudice.

vT. FI,AINTItrT'S HÄ.VE FAILED TO ÀLLEII]E F.A.CTS SUFF'ÍCIENT TO STATE A
CLAIM FOR PUNITT\1E I}AMAGES'

For all of the rçasoäs discussed herein, plainrliffs have failcd tç state any viable claims

¿grinq,t Dr. Stebbins and D¡. Marshalt. AþrtiorìrpldntifÏs'request for punitive damages in

Counts IV and VI must also be dismisse¿

Furthermore, plaintiffs failed to allege any facts whatsoever which would support the

kind of Èaudulent or malicious conduct on the part ilf Dr StebbiDs and Dr. Ma¡shall neÇEssâlyto

state a ctaim for punitive damages. see, e.g-, Monotronics corp. v. Baylor,l0T trl- App- 3d 14'

Zl, 416N.8.2d 1062, 1068 (2d Dist. 1982), citing ('íty of Chícago v. Martin,4g lll- 241 (t 868).

In fght of the fact that Judge Ki¡]naird approved the settlement and herself Êiltered the Consent

fudgment and order, thereby effecnrating the settlanent, plaintiffs' reque$t for punitive damages

is nothing but a cynicat effort to coerce the individurl defendant¡ tbrough in teftorem tactics that

have tong been vigorously disapproved by the Cou¡æ. See, e'g., Blue Chip Stamps v' Ivlanor

Drug Stores, 4Zl U.S. 723,74L (1975). Indee4 to ¡rccuse these defendants of zuchwrongflrl

Ç
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motives is to accuse Judge KiffiaÍId hersçlf of the wrongfirl conduct' Dr' Stebbi¡s and

Dr. Marshall respcctfutly suggest that, esperialiy iu this regard, plaintiffs have stetchd zealous

advocacy far past the snapping point

VII, AIL OF FLAINTIFFS' CLAIMS AGÀINI$T DR. STEBBINS AFTD DR- MAR'SHÂ'LL

sHouLD BE DISMISSED PURSUAIYT T'O SECTION 2-619(e)(3) AFID 2-ór9(aX4)'

Section Z-Or9(aX3) aud Section 2-6t9(a)(4) lrovide additional, iude,pendent bases for

disnrìss¿1 of al,l of plaintiffs' cl¡ims as agairut Dr. Str;bbins and Dr. Marshall. under

Section Z-61g(aX3), the clnims agairrst Dr. Stebbins and Dr. Marshall must be dismissed' because

the prior action before Judgp KípnãirE dealing with all of the same iszues raised in this case, is

pending in the Iltinois Appellate Courl Under Sectirrt 2-619(aXa), the claims against

Dr, Stebbi¡s and. Dr- Marshail must bc d^ismissed for the independent leasotrs that plaintiffs'

claims wÉre, or could have been, raised by them in fhe action beforç Judge Kinsaird' aud

Judge Kiïnaird has already nrlod on them- As a restrlg the doctines of res iudicata and

collateral estoppel bar the litigation of these same is:iues in this case'

For example, as the Foundation explains in f,letail in its mcmolsdr:m, Judge Kinnaitd

made the following findings aud rulings, arhong othr:rs:

. [Dr. Stebbins and Dr. Marshall] "could properþ participate in this decision and

they didproperLy participate iu this d':cisio¡t.''

, [Ðr. Marshattj "wãs trot a lady who ¡',¡as being intimidated by anybody-"

+ ..f also diduot feel that there was intimidation of Dr. Stebbins in this case."

r 'ïhd Attorney General is not coubol[ing this Foundation as [is] being alleged in

the PtPers'"

r ..And I don't see this settlvrneut, as the objectors have said as being

antithetical.' . to the Foundation' s pur¡toses' "

cHr99 3È3ó070. l,060EE5.0oI l
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.gea Transcript of JuIy 24,20QI hearing befOre Judge Kinnaird, at pp' 126-34, attâched as au

Exhibit to the Found¿tiods zupportiug memorandurrr. The Foundation has fi:Jly briefed tbese

issues in its supporting mennorandum. To avoid duptication, Dr. stebbins and Dr. Marshall joiu

i¡r, adopt, and incorporate all of these arguments aOd the accompanying authonties provided by

the For¡ndation, and assert these arg$ments and auth,lrities on their owrr behalf as indqleudent

bases for dismissal of thç claíms against thvm'

VIIL IN THE ALTERNATTI¡E, DR- STEBBIN|',I A]\tD DR II{ÄRSEALL ASK THÀT

THE COTIRT STÀY THI$ CASE.

As we have shown above, all of plaintiffs' cliúms as against Df' Stebbins and

Dr. Marshail should be dismissed with prejud,ice. H)weYer, if the Courtwere to determire that

any portion of thç ¿¡aims asscrted. against Dr. Stebbi ns and Dr. Ma¡shall should srrrrtive tlei¡

motiontodismiss,thenDr'StebbiusaudDr'Marsh¡,J.lasktheCourttostayallprooeedingsin

rhis case pendiug a resolution by the trtinois Appellate court of the appeal frled by these same

plaintiffs i¡ the Buntrock litigation As we explaine,I above, and as described in more detail in

the Foundation,s motion to d.ismiss aud supporting rrlemorandum, all of the issues cenkal to the

prosent complaint are being chailenged in the lllinois Appellate Corut by these very plaintrffs'

Iudeed, plaintifÊ are effectivety asking this Court tc, âct as a collateral. Iateral court of appeäls,

and to rule on the propriety of, and indeed revsrse' Judge Kinnairds entry of the Çonsent

Judgment and Order. This the cou¡t ËArnot d,o. Fr¡thErmore, if this ça'Se i$ permitted to proceed

while úrc Ëuntrock Litigation is pending in ths Appetlate court, the result will be au eroünous

wâste o f assçts ¿¡1d rnne sessary duptication of effor t. tn addition, a substantial risk will be

created thåt the two oou¡ts will íssue conflicting rulings'

Accordingl¡ it makcs most sense, if any portion of this case sun¡ives the motions to

dismiss, to wait for the Appellare court to nrle inthç BuntrocÉlitigation. If the Appellatc cou¡t

er{r99 3&}6070-1.0ó088f .00 l}
-19-
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affi::ns Judge Ki¡nai¡ds Consent Judgment and Ord,lr, this case is moot- If the Appellatc Court

should reven¡ê Judge Kiunaird s decision, then the isrrues raised in this case mu.$t be addresssd,

and a¡e more âppÌopriateiy addressed' in that prooÊerling'

rx. coNcl-ustoN.

For the foregoing reasons, and for thc reason,s set fortb in the Motiorts to Dismiss and the

supporting memora.uda filed by the Found¿tion and lhe other defsn.dants, the Court should grant

Dr. Stebbins' and. Dr. Marshall's motion to dismiss all of plaintifß' claims asserted agaiust them,

vitb prejudice. lrr the alternative, any portiorr of this case which sun'ives Dr' Stebbins' and

Dr. Marshall's Motion to Dismiss should be stayed ¡'re.nrling resolution af the Buntrock eÍL$e on

âppeal.

DR. TETEODORE, E. STEBBINS, JR. and

DR. SIEPF{ANIE PACE MARSHALL

By:
One ofTheir Attorneys

V/iiliam P. Schuman
Lizabeth A. BoYer
MCDË,RMOTT, ItrILL & EMERY
227 WestMonroc Street
Chicago, Illiaois 60606-5097
(372)372-2000
Firm I.D. No. 90539

ÖItt99 383óO?G'1.060885.00 l3
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{Þ

ln The Circuit Court of C:;ook County, lllinois
Çounty Depaftment, Çhancery Division
Tucker v. Buntrock, C¿tse No. 01 L 9112

List of Federrll Cases

1. Beard v_ Achenbach Mem'l Hosll. Assn. , 170 F.zd 859.

2. Blue Çhip stamps v. Manor Dru¡3 Stores, 421 U.s.723.

3. Cottle v. Hilton Hotels Corp', 6Jl5 F'Supp' 1094'

4. Floralife, lnc. v. Floraline, lnt'|, lrtc., 807 F'2d 518'

5. Peterson v. H&R Block Tax Ser'rice, 971 F' Supp' 12t4

6. ln Re SNANut Co., 186 B-R- 9El.

7. Terra v, Perkins, 151 F- Supp. ?:d 931-
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hrting. rltcr htaring, bccn dcnitd, ¡-ppcl- ¡on¡Ht c¡r¿ in performalctof ]tÉir dut¡tt

;;i';h;;;;tp..lini-trot rt't"r¿tt'-- rnd thev rnutt ¿cl rlrh firlelit¡ to intetÊtlt

¡\n tx¡nti:¡ation cf thc rtcord ltarcl us of tht cor¡reralion'

.Ð

-

s5u

oE Ll LAtr r. UlllTED EráTES

. llr, lll[i.

Urtlcd SlutB C4ull of À¡rn[¡b
Ëlllh Ctrcü¡l'

Hst. m. lS¡Å

GrlÉh¡I l¡t @'9gl¡

On rlefcnú¡nt's motion lor r Yâcãtion

of iudgrncnt anLt ¡elrtcucr ¡nrl r di¡cl¡argc

¡hcrcftonl atll thc Fround t¡¡ât lEsl{ll[u rr¡s

for en tsca¡t ald illtgat b{c¿usc 4!:rllÈ to

r¡rn ¡onuuricntly uilh rtnLence uhich dc-

fun.l;¡nl w&r rtrv¡rl8 ilh.Î he eselptd,

grrutirtg ol molion lo v¡rt¡lc rnú ttrc rt-
¡ilfËn.ing of dclcndrr¡l lo ¡ lctm ¡û ruu

conroculivÉly raet riol Ërror.

Âppcllanl ir hcrt rontplaitrirrg cf lht

Itdgntctt¡ rnd scekilg ils rcscrssl'

¡t c¡ttful .j(lmitlallon ol tbt ;rt¡rrl
¡hows lh¡t aplclhrnt wa: ¡fftrtlcil ¡ fttll

¡nrl f¡i¡ htirÎing'lrr tltt cottrl' hulow, thar

Itu lttw sr llrtst¡ll{d qttr*tir:n r"qrlirirtg rlis'

cursiou ls Prts*ure,l for trur r{ritNt ¡¡td

th¡l no c¡rcr rtquirìng rtetrsal ¡'r¡tlld(d

tÛr protccrJìngs rvl¡ich rcsnlttr! in rhe jurlg'

mrnì rg¡xrlcd lron¡. Thc ¡¡id ju'lErntrtl

b rcconlingfY ¡ftrmtd.

F

In ¡o doubt thar the apptel i3 Y¡lhottl m'r-
it,l ¿nd rhrt rhÉ ordet rppcrlcd from

¡tould bc ¡firm¡rl

@

É C.t¡.rrtt.r¡ Q=3{l
Uniltr Ka¡ls¡¡ lru, dirtctorr ol r cor'

gorelion rrc iointlX and rÉYtr¿tly li¡blc for

ioss¡¡ cf thc corpontíon proximrlcly rc-

oulting from b¡tl f¡irh, o¡ fr¡udulrt¡l

b¡crcÉ"¡ ¡f lrugt. af Erors or nilful ncgh

itncc ln díscharge of rhei¡ duti¡¡'

T{f,WLÉÍ T' UHTTËD ÉTTT€L

'lor¡cül frÕm rhc Unitcd St¡t€r Dirlrltl l{+ l¡{SL

Corii for lh¿ Norrhern District of 1ì¡¡¡¿ lr't..d gtrlÈr Court ¡t ÀgËttt
T. 1ilhlr6rld lJrrirlsorr, Judgc. nflh ûr¡ntL

ùl¡ruel F llc l¡ l:ma wa¿ collvicled ilor' c¡' lDl&

of rn crcrpt Frorn e Judgmtrlt ol fÉten'

i*ii,t.f.i*.u¡ "¡,p.¡t 
*t"fftii,i,llns 

¿.t.n¿"nt,s morion
Àlfirmtd. lo carfest rtci¡*l in jurJgnrtrtt thet deftnú.

4:rrrr! F- D4 f t lìftr' oto ft' rnl h¿d ¡uçc¿rcd in 9roær pcrult and b;

Carclt 5, Binton, Âssf, U. 5- ¡tlu', o¡ mu*:+t a-nd pleaded ßuiltr w*illd hc af-

Ft. r#orrt, Tcr., lor rppellce, ñrmtd whcte cr¡min¡tion of rtcord l¿fl

Ikfo¡r IIUTCHESON, stBLEY, en,l 
no d,,.|bl tlÉ¡ ¡9{r'l v¡u vithaut merit'

trdcCORD, Circuit Judgcr

rEi cunI,tu. "ifïi i;:î*:':J'å1,:iÏi'ii:iì
rtlpcllant, claìnring that thÊ ¡Bnltncl |t t, lffhirficld ¡):vidron. JurJg+.

lhrct ycrtt (hcrtloforÊ inlpored troon him

on Doe lQ l9{'i' for,n "r""gt 
*"tì-r¡ii"¡ Fhilip Johrr.tle*lc¡r rras conrirttd lor

end voirt brc¡urc m¡de lo ,rl- ao*t.-n¡- an offeltsc, ¡¡rI hc ñlcd ¡ n¡otiott to curteçl

ly tirh rh¿ rtn!.ncc ¡. ** ttt"¡ttf *itn I rÊcild ir thc jrtdgnrrnt' ìr'r¡m ¿¡t o¡dc¡

hc crrapcil, r¡r¡r¡d i:r ut. *ot.n"-¡t¡ ¡¡n6 dcnylng tlrc rrol¡oq he r¡pcllt'

lor r r¡citìon ol tht ludßmcnr ¡lld rlß' Ordrr¡ffi¡mt¡l'
tcnct ¿nd e dirchalge th¡rcfrom. Philig Joh* llnnpy, pro st.

ThÉ úis{riEt ju<Jgc agrted wirh pctition- lvilli¡mCrnrrcll,JrrandCIydct,}loul,
tr'¡ conlcrtinn lhrt the jutlgtntt¡l ân¡! scn- Àsrt. U, S. ¡{trls"-bor' oI Dellrr. Trx..
IrREe tr¡r lllcEet atrd void, üul rlisrgrcú i"."oo.ll*,
uith hi¡ contrntiott lh¡l hÊ toulr! not ì¡c ¡e- --- -" '

¡c:¡ltntcd. Ht, lhtrcforc' on ,rugnu 21, --Ûll:Ii IIUTCHESON' STBLEY' and

iüi, .rã.rJ "a..r",t, 
r}. ¡rnr.icc i¡r- l{cCORD, Circui¡ Judse¡

gorcL! on Ðrt.10, l9{7. atd re¡rl¡ttllcrrt
rhc ll<frndanl to rcrfc trrrÕ ycars' fhe scn' FER CURLTIú'

t.nt¡or[r!tÛlìttctttirf|¡siththcscl-llislnotiol¡loGolr.ctthcrtciralln¡ht
lurcc lrìdcr wltrch lp¡:tllaltt I'rs scrvilrg ilrd¡¡rrrcttt, tha¡ he had a¡¡xared irr proper

rt ¡hr ri¡nc o[ thr r'rcapc. pL'rsu]l ;utrl by coLtls+l ard pleadtd grrilly'

. "ïi,:'.i'ili"ü-, d¡rccr.rr cr ¡ cor-

FôrÀüoñJ act¡Íß in Sood leith ¡rrLI within

EEåRDr.^cHÉl{EtBH HEHÛÊÍAL HOÈ iin'it¡¡ionr ol taw' havt po1'vtr to dt¡cr'
plTÀL AES,¡.! l. arine poìicier enri m¡¡qgt ¡llrir¡ oI ¡hr

ìÞ, 38i¡{' ÊorporÉt¡on!'

U¡lteil il¡le¡ courÈ El åFÞsrl] t crrprt¡t¡Ût¡ tâ3ll' 5Í¡tl
,ftrrh C¡lrr¡lL Und¿¡ K¿nsa¡ hw, ill-ruccrsr or bad

r{or, 1r, ,Br& lÍfïå:"îî,Jr.ïiiï.'J""å,lliiÏll:
l. cr¡rtr¡l¡{s(l!/4} lul n€ßligçncc of ilitrc¡or¡ in clisch¿rfc of-- -ìo 

,titt o¡ no¡'¡ulf crre, l! 1l grorlnce ift.it ¿ît-¡.t do úol $¡rrrnl appointmcrrt uI

of ¡¡ial court to rpprairt crrr!ìbility of ¡ receir", fur lhr C+rporetion or r¡n,lìtion

*ìur.rr.r. to ¡k¡ermi¡ra wciSh! to bt ¡iv1n if e p.rro."l jtrlgn:cnl rgainrt tltc rlircc-

to tttir ltstim¡nh to dr¡w rcrsolraltle In- [or¡.
lcrcncct fr¡m ¡hc fects tltablishcrJ, and to

;;;;-";ñ.at in tl¡t tvitlcncc ancl in- s' H6PI¡31Ú t=¡

!qJ¡a*' r¡irrr lo be rtrr,*n i... ri--- rd/herc ¡nc¡¡btr¡.:j 
-1.:ii':l,l=11,.ÏrsPh¡l olxral$i Lt ¡rüri-FiÙL¡ '* !'-'-l'-

2, Grrrl¡rÈ¡{ls{jf+l org¡nircú undcr K¡n:r¡ l¡ws rcluscd to

Whcrc cri¿¡cncc ¡nrl rt¿sonable lnfcr- proc¡gd undc¡ rhtir {¡rl[iBr¡ tôn[rrtt, Pilf-

tncer fairly (o bé lhllen from it ÎÌc¡c suf' *tnt of contplnrrtion t¡mcmb¡rrof nlt¡ti-

å;il, ; s-upport ñnrlingr of ùi¡l cour! in ."1 ¡r"fl i* .i..¡s ol rhat prorirltd in_orig-

;;;-i; ..r., 
"ott 

sucb findillgl w(tÈ no! in¿l tontrecl. uithortt an cx¡tress rcscistiott

irinty .rron.oui, thcy wurrhl not l¡c ovtf' or moûiñc¡tio:r of olìginal colltfi¡ft or în'

iurn.i on.¡rp.at. try intc a ncw ¡grtcncnl did not cons¡l-

I Errl¡rtlr {=t3t' I lutc Such rrtklsr' cx{rrlEgf,lrlr or sfûtrg-

Gcncrel[y. Partics fo r :itnplt contract lltl c.uildilcl oil yrrl oI dirtctorr of llr car-

mry modif¡r itr erovisionr, ;:"i'ili;;; ry]1,:1:l Ï-t" Ínrr¡nr' arrÈiflßcnr or r

rL+î::it:'.:i:'#1JiÈxjl,Ï:l*ï:::;ïi,ff "':.l,ï:iliï.i:;;fii:T
gr,rririon otherwisc, it i¡ not__necesTttf ¡. tn.for.llrrr €=r?û(ll
ili.t thc agrrcmcnt. to rnutlify, xttËrr ¡Ìi¡hou*h incerrt¡r¡ compensrtion in

changt, edd to or rrscitrd br tx¡rutr' fornr r¡f a Èunrs to eru¡lo¡ctr o[ e turilo-

¡1. Cor+ortllrtt {=tl{¡llr f) l¡liÙÍ mnst b¡¡r ¡ornt rc¡strn¡hlc rel¿lisn

UuÚcr Kan¡ar !ew, dlrttrorr oI ¡ cor' lo rrluc of 5ç¡liqs5 ¡ç¡¡rlcrcd' tnlinrrily e

parrliun trc ch¡rgÊd *"irt a"f oi *"nag- bonur n'hich btrrs ¡ rerlr¡lt¡rÍle rel¡tion

tng itr affrirr hontrrly *rr'l-iri't"Jäi' to valuc oI st¡vitcr rtndertd' which i¡

rnd thcy mür! txerctsË "'"t""'i'ltiììtl 
àu**"¿ to lurlhcr the bcsl inlcrcstr of thc

-l;;-;.;;i-. å d- * i'¡-"-t¡r,.jrlr,u's' {¡i8' r¡c a'cL lolr¡' 81

,rr,t,"t.iä¡.'r.lir.l,,'. grir u-s'li:ri l:¡ LÞI t{ol'¡{l¡À'¡'ll'¡¡1'
S.fla. 6Íf, flT I,'Fl'|. lljlllr¡ 'f'rìrrìrr!tr r'
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llti¡itlD r.,1(ltlllNllÀ(lll ñf lillOlll ¡ll' | t(.ll+l'l'lÌr¡' 
^AS'¡¡(ll. u. lîc Ì.:lll li;rl

8f¡r

8l¡0 1íÚ I'tì¡ttt'llilt¡ l{tlt'{Ut'l'}ì1{' 2rl Slitl

cor¡o¡:tlturrr ¡r<l rrlrirh ls ¡;riJ irr gorr! lllt"\T]'ON' Circ¡rit Judgc'

t"ìil i, ooi r n.rrL gift gratrriry or ictk' Jrrro¡ Âthrrrlr;,th rlitrl lcrvÌrLg r n'ilI

iÃr'i*l*,*1i,,,r" qt- rthlr s¡otktrlld¡rs rtlt¡'.h tu'ttritl"'l ¿ ¡'r'tision rlircc!rlLg tlrc

*n¡, .o,n¡,i*i,t i¡r r rlur ¡rtion. lt.trrtres u f lils (stlt{: Lo rrrct rftd. urlrip a

¡0. Hûip,rãrrc=r 'il1]l[,]'îl"il'.'i,,:H.T'l*t"iilllX:
lYhrrr ¡lirt¡tor¡ af nD$'FrDL{ cD¡llo(a- ¡tcstt {s the lotril, ät ir r-ir;t lo Ìhc cstirtc

tion oprrrting ¿ !lrrspilal a.ll.l llltruìNrs.ot if nul nrorc thln $lt5,tltu. '.1'hr ¡rrurisirrns
murlic¡[ s¡¡r[f agrcttl ilrrl iI rcnuLtr;l]lult o"*¡,t"¿ thc (rr¡¡icc¡ lo rlrtrrr srrr¡ ¡,u¡-
rf ¡¡¿lf mc¡nbcrg for lÏtir serr.itc ¡rrotttl 'ronr or o.ga¡,¡r"tionr a: thcy rnight rlt'tm
in;ldr(lttrt. duri¡g -carly..oprrJ[g¡ì-.D-l .h9:-- br¡l- ro ¡r]nrg+.-.rorrlrtrl, .¡¡r(1. ol¡cratr- tht
piLrJ end that hospiral l¿t+r bccr¡ne. a h- hosd¡¡'. Thi w¡lt war arlmilted to pro-
nlnci;rl succcss r bonl¡would bc_prid !t¡.|'l batii ¡nd the hospital ryÂ¡ Gonstrucl{¿'.
mernbcrs, s¡bseqrrcnt patmÈnt-of bonus.to tquiÞ¡n4 rnd convcyr,l to ¡tcheuhch
slrF mc¡nl¡c¡r u1rcn ñndilrg of ¡uth cond¡' f,Lmi¡fct Horpit¡l Associrlion, t non-
tion¡ did not constitrttt rccklcsr.or .*tral' rofil corDontiol¡ org;nnìrcd und¡¡ ¡hc
egant <x¡cn,liture of tund¡ b¡_dircctors to i.*", of K¡ns¡r for ú,i pur¡osc of ecccpt-
r! ìD rirrrranr ¡Fpoí¡rlnrEnl Ît " :.:.Ï lng urrl operaring it_ Thc dctd ol con-
for tlÈ corporttion or rcndhion of r Pc¡' *"ìrn.. ...ilr¿ ih¡r l¡ w¡, ÈrÌÈculcû uil-
r'cner judgocnt ¡sr¡j¡¡t dírccturs' 

:il fli,l1î'"'#lF"i:ïîî ::Jï;11
ticEcr! th¡t shorrld ¡bc granttc b€'omr tln-

.Àppal from thr Ult:lcd Slll(É Tlislflcr ahlc o¡ u¡rwillr¡rF lD rn3ilrleltr anrJ u¡cratc

Co,,ri fot lhe Disr¡icl of l(snr¡s, Sccortd ¡¡" prolr(r¡y er e hospit:tl, or :hould it
llirisiou; Ûowet Broarhlur, District .utnnt¡¡ nr pt¡nìit rr:r$c ültotr thc grcmiscr,

Judgc or ¡l¡o¡lld h flol [rolccl rnt! prescrre l)tt

Cllss ¡c¡icn by Charlts C, Ilcarcl, I FrüÈÈrtl rccr:nlittg to thÊ lruË inlen! artrl

ulunhrr ol Âche¡rlach llcrno¡i¿l llnspiret purpusc of thu coltrcS'nnte, lhe cottvclerrcc

It-sucirtion, on bchelf of hin¡¡cll ¡nil ¡th- ¡honltl lcrurin¡lc r.r!d the propcltl' fellrl
rr m"nrb*ri rg¡inrt ¿\Ehcnbach llemuriel !o tht tstÀlÊ D¡ thË tcslalol' scrsra¡

llos¡iteL rtsffi¡át¡on rnd olhers, for EP' flöttlhr prior to.thc-opcrti']C.if tht ho:1il:

polnimcut of a receivtr' foren ap¡ropriet¿ rl, th¡ co¡S'rrntion cntcrcrl illlo ¿ cülltrJDt

lrdr¡ rts¡¡rini¡¡g delcnrJant coi¡toiar¡"n wjth D$ct{,f lt. L. Calloway, thcn eng;rgccl

{¡our rxccution ol ¡ rcntu¡al solltrit¡ witl in conrJucthrg a hos¡rital af ¡\ilhstt}' Kãn-

,lcfcnrl:nt ll. L, taltuwa¡ for conrlncling ri¡s, a loH! loeattd ¡¡¡groximatcly lolty
rhc harpitet, and lor ¡cconntíng ot lundr rnih: fro¡n llardlrer, uhich prUvids{ thet

lllcgcd ro har. bccn vro,rgfuliy pairl lo Doctor Galloi{y should movc lo ¡hfdlllEf
m*mb.r¡ of merlic¡l s¡¡ff ¡f tht hospìtal. and bc tht chitf of t]c hosPltll; thÂl hc

Frorn judgrntnt for dafcndrnfs, fhe plair shoutrl reccivç 13 fc¡rrun{rltioR fs¡ hirn-

rtlf rpptrll- ¡cll rnd other rlottor¡ and lpccialirl: six-

r\llirnred. tlr-Ívc Acr ctttt of sll moneys rtccised

il,rrry o, (ììnssrr, of E,rirr,-oÏ!. il!*.- I'o'-Ñ"r;i,'Iîti:Tf 
;1iï,'."ï";

r.r' o, Jnnirtr. of wi:rricrrl, Knr,, or ,h. pi-.-,fJ.,ìiiJ ri*r¡-n". pcr crnr of eü nrori.
bricf), for apprllent' tvs ch¡rEt.! for ihe treunt"nt of non'nrcnl-

Itilcy \Y. frfncCrrgor, of lrfe.licíue Ucr, *nä wrr. trcrrcrl by Þoctor Grllo-
l,algc, Hatr,. ;urdJ. B' Irlltß.ro, of Wich- $ilv anü hìs ¡ssoclnreti thot thc ¡cm:rir¡-
itr, I(.rn. ( I'rul It, Wr¡rl¡ch, ol Kirrgnt:rn, irri rhirtf-lìyc gqr c('¡lt oI such ßr'trry'
Krt., Â. lV. ilcrshbe.gtr, liitltrrrrl Jon.., drluhl l¡c us*l lt¡l lhù upkcr' ¡nrl mni¡r-
aurl lV¡n. ìì, Thompsun, ell of lVichita, tcnlncc al tlx huspiral; ¡r¡d rhnt atl orur..
Krn-, .n tltc bricl), [or oppclltts, cys rcrcivrrl fronr ]l¡c usc ol rurnrs. drrrgs.

lìtforc l'llll-I-ll'S, Clrn'f Ju<[gc, ur,I tllÈrl¡c¡n(s, ltrtnl:rgts, X-r:t¡ nr:tihiLres. [;tb'

ll ttÀ'f I'{}N rnd IUURI:.\tl, Ct(cilil r)r0llrJ crllllpltlÊil¡' attd eny ctltcr tt¡li¡r
Jurlgcs. rncllt os¡ttl b1 thc associaLion shoulrl g<'

hlto lhr ¡rrutu.tlt rìl iltiìillh'llxllÊc lul:rl lo [1' 21 1[ i¡ urgcrt tha! nore f nnrls weru

bc r¡r,ctl f,r' lll( ltl;rltl!{t¡,uìÉr ol tlrc hospit- paírl nr llrt d'lrlurs ftrr their prufessionat

el. '['l¡c rr¡ttlrìtct {llrlh(r ¡'¡or¡rllrt th¡tl it lr-rsit+s xt tllu hl)illila¡ lhu lss lutÏur'

shonl t lr" ilt ftrrtr rltrl cllrt hrr r ¡triorl izcrl b¡' f he colltra$, arrrl tì¡rl Sltch crccs-

ãi-nìj* 1...','r- '!'lrr hrs¡,itrl rçils rrlrërtcd sivc l)il]nlcnls cotlslitrttuú wrongful rnit-

i., iLr" " 
r ¡rirrr .[ [¡rlrúrts ir g1,¡rtcrn¡:r. m:ìrur*r'ìc¡rt uf ¡hc ¡lltlirs uf lhc cot¡nr.r-

ilj¡.--t¡".,,,. ülrllnìray hr{rlrs il.s chicl tì¡¡¡ fur whlch ¡r¡rl¡rotrr'i;tte rcfief shrt¡Ìd

¡nd lrc hnc! lrçn nc.li(;rl rrÊrtslnltfs. hlue bccu gfnnlcd. 'l'hÉ w¡ittlÙ tunlruct

Irr tirÍi, Ch¡rrtc¡ C, Il*¡rrl, a ndnìhrr o¡ ¡rrcrirlud lht lilsis an which lhc urt¡trÙc¡s

thc ¡srociârion, ur¡ belL¿ll or-r,'iriìr.'¡i 
",.1 

of. tlle.n.cl,ltll slafl ttrc ro b¿ tottìI¡t¡t'

cttttr rli¡¡¡tisfierl mcrtlbcrs, 'l'---'i*' 'i'" taltd lÚr thci; profession;tl scrrircs' rrttl

class ¡trion ¡Ea¡n3r rh. .-Jili',t"i lll] i'"* ¡t. trc¡¡inrriìrs o[ rhcopcretion oI Lhc

rair d;rrcrors. çrr!¡rlr lorn¡cr ;;;;r,;. troslirrl ¡h1 
provlsions o[ !hc rvri¡ttn

rhree urtrnbrr¡ of th. *.,1,.n1-.",ti";i iit; lErcëintnl^werÊ not follÕvÊd in ccr¡ain

ïul¡ita1, the suptrintrndr*, *i tìt-'i"trt¡ttì, rtsltcls' .'l'hc 
docltrrs receiucrl ¡ll of the

llrt cxccl(or oa th( tesr will of 
'rlr"c it't'"tì'i, tt'"*ts. lc's' ttgt inclurlirrg fcc¡ u[ ttt

¡rrd rhc lrustrcs of tr,o 
".r"rn 

utì,;il;;: clilic' Jor 'ÙIe:'¡tio¡r u[:on atrr] scrvicrs It¡

tor. .l.hr rausc of n.tiou ptä.i iflç h,rsiitalizerl rto¡t.m¿¡¡trtr¡ ¡l ll¡t ¡rsoci¿-

recûit.l rntcrrd{d cu*t¡rlrrint ;;; ¡t;; tlt tiorr; rn( in additiun' they rccdrrd e

rttrrl cor*rying ¡ht praucrt, ;;;ù;;t;t- !1ttio1t,-"1 
,11=: 

t"" for thcir scrvictg irt

f¡lti0ìr (l'id nul fulhll fn..rro¡ì ¡""i"u¡"tt 'olltrtct¡Dn 
wilh lllt lalrurnrory attrl X-ray

thc irllcrt¡ atrrl ¡ur¡nse: tr ;i;"';ì;;;ti;" r-r¡Ùiltrntrtt' IIut lht coL¡rl foru'l rh¡t at

conleirrccl r¡t rlrc wil[ 
"*¿ 

,uf,¡*"o*í ,f'* cor- thc lint¿ lhc ltr¡lts o[ [lì¿ wrilLE¡] cull¡¡att

lorrr.iorr l¡ ctrl;tirt t,u*di""¡,, ,,ni ¡,iit'¡'¡5 r{cre agrccrl-upotr' llte rtivisiou of thc Ie¿r

rLDt co¡rlu¡ìlìhllccl try tlru i;;;;;; il'"¡ anrt thc rrccd.lc'tcr lor'e thitngc was ttis'

lunds r¡f thc Èur[turnrirÉr. il;:i il;t' rna 1s1tl¡. ttnt fr¡¡ttt lhe ol¡urrrrrt! nf l']¡c hus-

t¿rt bEir¡g ¡eiü ru tht uo',ul,tt, of litt Ptl-flL Düclar Cr[lÛT{â1 errd his åssoclûlcr

mtrlicll ¡!¡rlf of tht hultrit:rt at'too'¡tnt"- rcfuscd ro procced urrrler tlte origtrral con-

ti¡n fur n¡EJiml s(rvic<s, itt--¡"f'"iti of ttntr anrl on r'¡¡iuus occe-*is¡¡s iufarru¡d

;il' ":,;urtcr 
wir! tìrrrrnr' r:"llì*,,", ¡¡¿g the flrrcrtof5 rh¡r Ìhct ltroilld f¡ur cu¡tti¡ruc

lrlìl¡, o¡ tltt tcrporrliott hlrl lÄitr¡ ltrot¡E- lÕ -ç¡ïlf lhe hosllttrl utlholtt lhr-chânÍs-¡ll

i-iil lrri¡ i" D."to, G"lt,,*u¡ ¡:r.t hir ¡i- dj:tril¡utian of such fccs; ¡lur tlrt rljvi.siorr

¡ori¡tm ir¡ thc lorm of , tn,í,,r; tll¡r rhe sn¡l distribtrion of the ftcs rl¡rnr:Hhuut thÉ

oiùit'ì i"rrrt "t vith l)oc; ürlluury enlire.FtriÚd war ktlown (o ¡hc dir€tLorri

fúuld teÍn¡i,)ttc ,uou; nn,i th¡t u|lltsr that thr di¡cctor: rliscusscd sucl rlirisian

o¡tvcntrd fro¡n doing so, lht corporÂt¡6¡ anùdi¡tril¡utiolt ãt thÊir il¡Ùillhly nlcrl¡l¡grl

äiJh;ììct.o-,";;ií".t,.;;nto"nì*"or¡' ¡nd thrt Ih< rlircclo¡s aE(t|'lEú ¡¡¡rl at-

trsct b€ncfici¿l to thc doc¡ot rlll] hu¡mlul ql¡icsccrl irr thr'changc or rJcplt'turé frorn

io iì,o 
"orpor",;on. 

Ïhc prarcr lv'¿s lor lltc ortginat 'ôlurilcl' irt rlrc tr¡¡l 3f ¡
ii.'rp¡*,ini*"u, of r rccrivcr, for Àl¡ [p- norr-jury c¡rsr' iÈ ¡5 1!re pruvilcc oI ¡hc tri¡l

prrp,í.t" or.le¡ ¡t¡¡raillirrg lht cxccnlion cüur¡ (Ú aÛlrrili5c thueretli$ility of ¡hr: wil-

of r r¡¡cwal ænlr¡Êl¡ ¡L¡tl Ior ¡n lccrlunl- Itussfi' 1Ü rt¿tcrnr¡¡¡c lhc 1,|'{lIll¡ ru bu givÉtr

i"r 
"r 

ìr,. fundr wronghdly ¡:rirl to tl¡t to rhcir tcsliurûùy. td ilr:rw rc,rsut¡xlrlr.rÍ-

.r',bcrs of tt¡c mtrlic¡i stlil of the lrus- fen¡rtcs lrunr Lltc frcis ust,tlilisÏttl, antl tc

Ditet. lll ¡nsì,r'tr. thë iltfttR[,!¡ìls a'ilnit- rtsotTc s¡t¡l]ic¡s in ¡t¡c uvtrlt¡r:t lt¡tl tltc

lrrl ctrt¡ri¡l ¡.llcÉal.i31]l 
"u,rtoiu".l 

i¡¡ tftc i¡¡furtuccs fairìy to ì'u ¡irttrll iro¡ll it 'J'lrr:

crrm¡rl¿in1, dcnitrl frltrtl, anrl plci[ltrl thil[ caidrllct -lnrl lhu ¡ul:¡¡tt¡rLlc jtrfrrl'¡lrt

¿1 of tìrc deirlirrgs lstw*c¡¡ li¡c ¡lircctr¡ls l:rirly t. br: ¡r¡tvrr ft'nt il rvtrt s¡rlhCicrrl

ûl thÊ cûÎl,or¡rtiou enrt I]uctor G:rltrw;rn to lulr.lxrtl. tlttsu lìrlrht¡11 Of lllt tr¡ìl..trlIrt,
includrrrg ih" p"1n,.,,t of tl¡c 

.l,rm¡s. l¡ni r*,1 LlRy rrÈ ,.rrt lrtrtrr]I rrfort{orrr..'l'ltcru'

been frãln ¡imu to ¡ime a¡rpruvcrl bJ' tltt lo¡u llrty trrt ¡È( lo bE osÈrutlrrc([ orr au'

mtrlbtrsolthcassr¡si;rliorr,Ju,lg:uunt¡talY'tlc¡v-¡t¡¡rcflt:l¡llttpulìrcsCur'
v¿5cil!crtú l¡¡r ¡ht tltlo¡rlurr*' **fi,tuir¡- ¡ntt"t"n', tu Cir', lnJ l"'?'t [î$l lV¡utltirr¡

tiff a¡r¡rc:rlurl. i{:'rl*it¡ t'" r' lltrrittStutt' tÐ Cir" tú'l l'-

-

ËÐ

I

_
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86¿ rl0 rDD&It.\Ir nll¡l0ttTDl¡, 2d 8Ërllt:ts

?d 1lÐ{¡ ü+sr+n l¡¡suranc< Co. v. Rcad lû 828, t15 P. 56Jr L.R.i1.¡915Â, 6üó¡ frrscho
Clr., 16ó ll.?,1 5-ç1. r. Àli¡l-Con¡incn¡. l)rçrtolnrcnr Co., 9l

[l] t'he tírltuE .¡id ilol rntÊr inr" r f.]' lI0'. t T |l- 10t4, Àrrn-L-¡rc'ltl?ß,

nÈw rgrc{nrrilt ?¡er{s5ly rësciìrchrrg or :Ii N.*-ttut-t-tt Rcstrvc l'ilc Ins, co, t-
orodifyirg thc originrì ¡ontr¿.t brti'ec¡r }foore' l1{.Kan'456,2¡9F'Zút' ¡\trdill'
lhc Cor¡ro-rlrion ani'Do,to, G¡llou¡y. But sllcccr¡ or hetl ildgnrcnt not so rtcllus¡ or
$ith ctrrrin frc{¡{ions haring rro ,ri"r..i"[ .*ttâ"¡,ß'1,t1.11 to ¡nrat¡:¡t to Ù¡rl lnith or
htaring h+rc, rhr partirr to i sirfl. con. q:osi or $i¡fut rtcgligcnct ûfi ll¡i I'lrl of
.o", ir"¡ n,o.tify- irr prorisígrrr, .,,gr"f! dir"ttort ir} lhs discharge of thcir dntics

rrw l{rrnr n¡ron it, or ¡iscinilit.itogoitr,. .do. flol-w¡lrant thÊ spPo¡r¡lmtfit of ¡ rq-

Thr ¡nrrlcr äre orrlirrnrlJy ûr Jr.c lo ilod¡- ceivc¡ for lhc torporation or thc ¡cndition

fy oichergc Ê .o*¡f¿Er ifttr nehÌng ¡t ¡¡ of r gËrtor¡l Judgrncnt rg'¿io¡t lhc di¡ct
ticy wcrc to Êrccute it in rhr 6i, ¡n- lolr, In¡¡ho r. üid-Contlncnt Dtvrlop-
itrncÊ, Ând in thc ¡bsrnct oi ¡ conttltu- Ernt fü, tuFrr, Thl modiñcrfion by

rion¡l ûr st¡!utorï providon other||lrr, i¡ atl¡rú€ of Condlct ol ct¡lain lf0villoß ln
is to! nrccssary th¡t the ¡ErßernÊnt to !he. 

contlc¡ rdrlln3 to thc compÊn¡et¡on

øodif¡i rlrcr, cfianEr, rdrl to, o-r rercind bo F b. ¡rid tht mtmher¡ o[ thr qtdic¡l ¡taff
ÈxprÊrl Hlrtua¡ [$scl¡t to modiñc¡ticn. lor-.ll¡tir, profclrionel ¡t¡rlcc¡ ¡nd tht
chengr. or ¡esi¡:ion mr¡, h inrglird frû; Eâfing 1l rytlLy P¡ymÉnlt ¡Êctrdi¡g lo
the ¡ci¡ of lte garti* and thc rirc¡m- ttt-modlficrlion did lol fûrtl¡¡u1Ê srlch

stenr¡l t lìrilljSion on Contfacl¡ I llz& ltcllÊsrr c:rtr¡v¡gant¡ or *ron¡lul conduct

llrrc,uluftrtlc f¡crs r¡ foUnd by rñr trirl o-4 lhG n¡rt of lhe dírccto¡r ¡t !û $trrfanl
col¡¡lr tht prrlic di:cusrtd fro¡n timc ,o the rp¡nirunrt¡t of t tcctivc¡ for lhc cor-

llnrc tht qo.rrion of wm¡enseting rhc Po¡frlion Ûr ¡hÛ- ltfitlílion ol ¡ersunrl iudg-
rnftt r¡ of thc ntdit¡l ¡rifl on ¡ l¡rsi¡ ¡!{nt ¡gclrlll th' dircclort'

'#ï':?l'Jül':ï,Ti"",Iï,*'.li',n:,îlli ,"r.i,',:il.lï,..îljl,':,,1n.-J,,Ë:i,,îl'îî
ftïi'ïlfl ;i'ilTÏ:l;ilÏ :ili|i"ï, *": :::ly l'rd 

in octoù'l r, ixs, raåpr-

¡h¡ rloc¡n.. -rrc l*ri4,!,r,!r;,1ì ;;- ä cd ¡ rrsoluliur¡ authcrirìng prymtnt of r
ba¡i¡ dirrcrcnr rroli 1¡.¡ *.r_j;:*,-":l .i;l':"::,i:,#."j":Lj"J:i :ïi,1ï:ilcn co¡rlr¡ct; ¡r¡rl thc dircctnrr rcquitrcrd w¡s for ,t.'.mri"nl ¡e¡vicr¡ uhich thcIn rttth paymtrrr llaniltstly, rL" .jT:a ¡*:,"rr'rr"j'rärlcrcd dnrirrg thc prtliorrrt+rs.rv.rrrlllÍ{l in canclutli:rg th¡r,thÊ F¡¡n- ;;;;;.;;. 'Tì. 

*ur, Iound rh¡t rhe di_

ii,iill'å'i:t"ill*-hlH'i,1,ïïï#:f li;-;l;l{i*fi iïi.i,..,,.'ri[.;,:rItrs' 
æry¡ccr proyÊ ;;;qil.ì;;;; il .;;;

[+tj rll. dl¡ccto¡¡ cf r ccrporrtion o¡rerariou of rhc hospitrrt, r bo¡u¡ çuuld
err 

-chrrgcd 
with thc rtur.y of mrnaging itr bc pnid letcr if rhc horpiral bcc¡mç e ñ-

efrairr årncully znd in good fairh. and the¡ nrncial surc.13; thr¡ rhi doc¡or¡ rscrc in-
must 

. 
rte¡ci¡t ordinrry rnd rr¡sut¡blc rdcquetrly conrpcntelcd during t}r rally

c¡rç ln lhc ¡xrformancr of ¡hti¡ ¡Jsric¡ opÊr¡l¡o¡r o{ lhr horpltel; that-lhc hosFttal
Th+t múrl ¡.t trr¡th Êddity to lhc intrrcrtr prov<d r ñr¡r¡ci¡t succcrr latrr; ttreithc
of -thr corporrtioc. and rhry rre Johrtly dlrccrors ru¡to¡ized pr¡nrent of thc bc¡u¡
and rtvtrrlþ liahlt for losser of rh¡ csr- ¡r ¡uch¡dditioa¡t cwnpenrrtion¡ ¡nd tl¡t
¡r:rrrion proxirn¡tÊlr rÊsulring f¡om b¡d it cr¡¡ rc¡ror¿bl¿ in ¡¡nount foi (he ¡¡rt-
lrith, freudulent brt¡chc: of Furt, or lce: rcndcrcd, Âgein, these finrlingr rrc
gro$ or rìlful nrgligtnrc in lhr di:charge erlcquetcly rupportcrl b¡ tht cvidenõc rnd
on thcir durjc¡- Bur undt¡ rht l¡w oÍ thc infrrcners-fairry rohc dra*n Irom ir,
K¿nsa¡ llrc dirtrtor¡ ol I corporation, anil lhey l¡c not plaìnly cr¡on¿ou¡. Thcrs-
rcting in good frith ¡nd xirtln d¡c linrir¡- lorc lhey mLsr sr¿nd on lppcal, vate¡ ¿
tio¡s of rhe law, hrvt thc pcetr {o dcr.er- rin¡r¡ic¡n Rcpublicr corporrûon. ruprr;
nrinc i1r ¡rclicies and rualge.irs aff¡rirs- lUyomirrg Railrva¡, Co.,. iT.rrirrgiou, rrp_
Fctst r. ÌIrthzoic¡'Sl¿lc Br¡rk,8{ Katt. rr, ihrw¡¡ l¡¡rrri.¡nc* Cr¡, v. Rc-:r.J, trq,å,

UffllED Bn0.rtfl:llll0(}lt or c¿tnrE¡rTEllS. !fIì0, r. 8l'Ellllf 8ü1
rÐ

Thc paynrent of iuccn!ire cÕutptt¡Ealion

ir the for¡n of a l¡onus lo ct4'ltyecs who
¡curlcr ro¡rli¡¡rrous ¿nd cfliciutll scrricts ir
¡ E{rrnlllrflr prlctire ol l.ltg slurrlirg alttotrg
lasgc r.rrrpl,'¡cis. lVhilc i¡rctrrlivc coru'

¡rcnsatiort of th;rt kind urqst ûc¡t soltrc

¡r:nsunrì¡le rcl¡tl,iqr¡ 1o ¡he v¡luc of Ih+
scrvircl rcn¡krcrl, ortli:ratil¡' ¡ butrns

ithich l¡c¡r¡ 1 rtit¡o¡llblc rtll¡i¡¡n t¡ tht
valuc oI lhe srrviccs rcn'lrrtd, +vhich ir
rhcmed to furthrr thc Lcst i¡rtcrc:¡s oË tlrc
cùfporûlìoilÞ enrl whicÏ is 1';rirl in guott

faith is nor e mele gift, Erålilly, o¡ rcck-
Itss qxp<¡,¡altt. of uhith stockhohlsrs or
lhrrchohlers may cautl,lain ln rn rc¡ion oI
thi¿ linrl. Futn¡m r. Juvtrile Sþot Cor-
porrtion, *7 ïf.o.74,26'9 S'ìrt¡. 593, 'lO Jt-

L,R. l4l¿ It c¡nnot b+ r¡id thrt und¿t lhc
f¡ctr ¡nil circumst¡ncc¡ ru [ounll b¡ rhe
courtr thc pey¡reßt ûf the bonrs to thc úoc-

tûtr rrlrltrjtul.cd ¡uct r¡cll¡r¡ of Êrlr¡v¡.-

¡çent rrgorditurr oI fu¡rd¡ ¡r lo wait¡nl
thÊ agpoifitm!fil of ¡ receircr far thc tor-
gorrtion or thc rt¡¡lition cf a ptr:onal
judgnrnt rgeinrt lhc dirrclo¡¡ ar¡lhcr¡t-
{ng thc je¡meot.

Thc jud¡mcnt i¡ eñrmtd-

UHIIEII BROTNEFHOOIT OË CÀHPE#.
fÉES AHü JOIHERõ OF ÀflEftI0't,
BtfTß¡cT couHc¡L oF xÁHsr8 clTY.
Ht8ÊouBt, áHIl vtctHlrY. i. F. IIF
L., d rl. r. SFEBÊI, f¡¡ rll ¡r B¡hrll
rl t¡åTIDHåL LIEoB ffELlTloHS
EOÀFD,

Hl. ¡ô¡1,

Unllrd Btntc.{ eütrtl +f ¡lu}aull
T¿nlh CtrcillL

Hor. g, l0tll

n[herrlnf Dcote{ De€. {¡, ffHt.

L c.rrtr a={ût{{y¡}
In nonjury cast lt ls frûvirc€ of tri¡I1

cou¡t (o ob;erçc sitlrcs¡cs whilc te:tif¡irrg
lo lur3¡: thtir 4urliñcrrionr' e¡l'r¡i5c lllÈir
crrrJi bilir¡ dcfcrntinc irtlsrcnccs f ror n fu cts

rstlbll¡htd antl rcsolvc corrflict i¡ úe ¿ui-
dc¡cr.

l, C¡rrl¡ CÞ{W¡r¡¡.) '
ll'h':¡¿ cvidc¡rcc rnd irtfcrenccs fairly

lo lx drrwrr lùerclron in injuntt.loa ruìt
unilcr l.nlmr ìlarragcrnenl R¡llriong Àct ol
l?.17 *cre ¡ufficicnt !o su$prl¡ù lri¡l cou¡t'+
frtrlings of. facl, findiugs xerr rot plrinly
Êrroncou! ¡nd wr¡c conrttr¡içc on lpprrl,

3. Cûmlr.roa Þú
Powcr ol Corrgrtsr to rtgtrlrtt inttr-

stãtr con¡mÊrrc i¡ *i¡hout ¡t¡triclion cx-
Eêpt $hÊrr prerrlbtd ln Conrtituthn, and

*ithin rhrt prrrmounl ruthorjt¡ ller powr
to srfegrrerd romm€t.Ê rgrinst rubrtrllirl
b{¡rden¡ or obrlrúatiou rrgerdlcrr ol
toura!,

a. 
"n...tta 

n=t
Congresr mry regulrte ùot only cofil-

mcrce itsclf bül rua¡trrr w]¡ich rffeet, il-
t.¡fltll of rtifl¿ inlt¡sl¡tr camlnertc, in-
tludirlg rctivitit.r which ilisolarion might
be dee¡qE{ to bc lacal end yet in cou¡* ol
intrrleclngr of tusints¡ ¡rroÈs ¡t¡tc tirrt
rffrtt erlvrrlcly i¡¡er¡trtr aommer{..

¡, ctr:.rua Þ¡
= .,_!__ !__ __

¿ ¡dLtlLEÞ a{Tç¡¡Cat ¡r¡Era¡¡rE rr.re¡-

rltlè cûnrrnèrce ¡fG not ¡m¡n¡¡nÈ from con-
grcrsionel rcgutrtion rn¡rclt l¡ccrusc lheï
Erûw oul of l¡hor dilpr¡t.r.

I Crrirrr¿{ ¡Þl
lVhc¡hrr or nol plrcllccr of r given

p¡t(Êrr n¡e¡¡ b¿ dcemcd hy Coagresr to e[^
fcct inte¡state conrmrrcê in a hermful ¡rrn-
ncr i: nol to b¿ dc!crminrd solcly by qu*rrtl-
l¡t¡vÊ ÈtTcct of thc ¿clivititr iruncdi¡rcly
ir¡valvcd,

l. clrnrÎùa a=5
Puwer to F¡otttl lntcrslslc tÐmr¡trcc

egainst hrrnrful cncro¿chmrnt nray bc e*-
erciscrl in irrrlivldull clrcs invcluing rctivË
lic¡ r+hitlr whtn mulLi¡rlitd irrto a gtaeral
prr(ticc crluld rrlsonahly cxt¡t rdv¡¡¡g cf'
ftt{ talliug lor Irtvuttivc rcgulrtiolt

l. Grmn¿ror 4=5
Sr.currdsry ¡)otcot¡ ¡9,¡intl (ort¡13[t{¡r

e¡lHl¡Ic.l snltlï ir htlr¡s!'¡tc ¡c!iritits bo

cor¡rfrl c¡r¡[r¿rtoÍ lo ct¡sê doin¡¡ lrtr"rntss
rvitl¡ rna¡nrfactrrr.¡ cftítrJÍr.l hr¡tl¡ in in-
tcrrlilt¡ bnsincss cürslil.rl¡'l ;tr "¡ttr[¡[r lr-
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tory issues ra.is:ed Ìry a[]l¡€llees' clairrr againsf I]l¡ilbrook
were inrlistilrgrrisirable fro¡n those raised by thcir cl¡irn
tge¡nst the Secretary, Thus the otùy prå#tical tlifier-
ence th¿ü resultÆd lroni the lfistrict tourt'e assunrpùion
of iurisdiction o\rer the Secrel.nry w¡s that its injunction
was directed ags¡ltsi lútr as well as a¿ainst a¡ipell*nt
Irhilb¡ook, But tlre Seeretåry lras a¡¡nounccd, in l¡is
brief to tLis Lburf,, tJr¡t, in the event [he decisio¡r of ilre
Districü CourÈ on the statutory ieeue is affirmed, l¡e ilr-
tends to eornply rvith it. The exercine of the District
Court's jurisdicl,ion over the Sccretary irr thie case,
bherefore, has resulted in uo ndjudication on the rnerits
that could rrot, have becn juet rs properly nrarle without
the Secretary, ald has resulterJ in no issua¡rce of proress
sga.insü [he Secretary whieh he lus ¡rro¡nrly eo¡rtcndetl
[o be wrongful l¡efore this Courf,.

The Secret¿ry's u,pperl frolu tt¡e judgrnerrt il No. ?.f-
132 is, therefore, disnrissed.

It ¡s so o¡úered-

RLTJE CIIIT' STÅÀiPS u. ltf.4NOR DRUO grûft¡ts iz.f¡

S]'ilabus

cÐ

_

BLUE CIIIp St'ålUpS Er À1, ?r. MÀNûß
DIIIIG STORES

CERTIÛII{¡II TO THE UHI!'Et} S'!',TTES COIITI,t' OF- ÀPPE¡II,g ÏOH
fH!] NTNîH CIIICUI'f

No. 7*-¡?{. rtrgued lttureh 14, ll}?5-l)¡ritled Jnne g, 1976

Undor qn nntiln¡sf ccnsent ¡lerrrc ¡æliliorrer Ncw Blua Chip r+:rs
reqttired [t¡ offer I sr¡]:sl:rnlinl nLr¡¡rber oI qor]¡tron stock slt:rrusjn itg ncty lrlrding slrtnl¡1 [r¡uhlcss lo retiritcrÂ litrc res¡ron{eru
wl¡icll hnd pre*inusl¡' ,srd the sranrlr s*rvicc but wrrirh were rror
shnrehoftlc¡s ilt ¡rcliliorrer's ¡rrlul.tto pretlcc*ssor, Clrrrrgirrg llrn!
New Blur Clri¡r anr.l otlrr.r ¡rctitkrue¡s deriscd rr s+henle ta rlis_
sundc the offcrees h\. n¡r:r¡¡s nf nr:rt¡rirllV nrisleueling $xtcumtr:i
eantnining urr atnrly ¡ros,-ilrrisrir. :tp¡rair;rl uI thc rrew br¡shrc_rs
fronl ¡rrrr+htsirrg thc serurilius so ihnt tlrc rejer:tcLl .sharc.r rnighr
hte¡ brI aftcre<l lu thu putrlir::rt I hþher priru, rcs¡rr:urlnrt lrrtrrglrt
tlris el¡s rtn1il¡¡ fü¡ rlnurogr:s for yir¡l;r¡ion oI tlla ¡rrr:sisiorrs of
$ l0 (b¡ al tbr' S¿r¡ririr:s Bxtùnngc Åct of lÐT{ [;{et} rrlrt lkrlc
l0b-5 lrronrrrlgrrteri tllr,rc'ml+r by thc S¡:curities anrl lirelrungrr
Cnmruiqcinn Jflf;fl.l n,l'ì.,f' .-.L^ ir ,¡-1,..,.r,.r ,-. ,,--- .r----r..- ¡rù (;ú¿- qSLEJJL¡rt uú-
vircs o¡ ¡n¡rfre *islc*dirìß strrrlureiltc "in ¡onnecrio¡¡ rvith trrc
purchlse or srle o[ an¡. sccurity-.' .{r:tilrg orr tha hrrsis ol tlta
rule enü¡ci'lrted iu 19ñ? il¡ lli¡rrlroulr v, ly'craporl Slecl turp__
103 1". 2d 4lll, .,vhi¡:h slitl€s t]r¡ll tr Þûr.\ior¡ rslLo Ls ncirtrur l ¡tur.
cháser nor lr scller o[ ser:uritils lr¡fly rurL brir:g lrt ncljon r¡¡der
$ i0 {b) qf the Àct or rhe SlìC's Rule l0l¡-5, thr l}i.Blri¿r Conr[
disrnjssed rcsponderr!,h conrploin!.'fhs Corrrt of Âp¡rcrrls r*.
vcracrl, conclucling that tl¡c f¡rcla ry:rrm¡llrd un cxrr,ptirlÜ lo lhe
Einrbaum ru[e. 'l'lre c{rurt noted fhnt ¡rrinr c¡¡ses hnrl ]relt! ¿hnt
(he rulc did nr¡l ext'lr¡dc pr:rs.rrrrs nwnirr¡ç r:o,tlr¡rr:l¡¡[l rlghts l, brr.v
or æil secu¡ilies unrl tlLaL llrc nf[crirrg .f sr:*rrilies i¡r this r:;nr in
eornpli*ncc rvith ltrc ¡rntirrrrsr rl+¡rce scrçctl thû srlme l¡¡nl:tinn ar a
s*cr¡rilirx ¡urrhrrsc o¡ snlcs eo¡rlrnt{. Jleld.. ,l prir.¡rtr: rl¡rruges
aqlìon unrJer ftr¡l¡ l0t¡-S is L,oufincd r¡r ¡¡rlu¡r! plrrr,l¡nsersor sellersui
sceuriLies nnd thc Bírnücurn ¡r['hnr.s rns¡ronclr,rrr frorrr :n*inr.irrirrg
lhi.+ suir. l'¡r, ?;ll-?lri.

.(¡Ì'The lougstnnding itrilir,:rl :rrr,+¡1il¡rr,r: nf tlre ruls togrtlx:r
wilh tongress' laìl¡lre ro rejcct irs ¡nrrrilrrl¿rtion r,t g iU {b}
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Syllrtlrrr.s +!r (r-s.

rrgues signiÉrlntlv in fuuor ul' tlris Cuurt's nct'rrptnnce of tltc
nrfu. l). i.11.

{l¡} Er'kl+nr.+ fro¡rr tha texts oI lhc .{cT nnd lh¡ Secltr¡-
tir,s ,{r,l +l lf}3il cnnlx,rls lìre Birnòaun¡ rr¡le. }!'lrtl Congræs
wishd to prtrride st'¡trlory remodies !.0 others thrn purthls+rs
o¡ -*+[kns nf srerrritir*, it t]itl so nr¡rræsly- I]p. ?J3-73t1.

(c) Policy cuusidrmtio¡rs predominantty f¿sor nclherc¡lce lo
the ¡rrle, FuiltLre to lolürw it could well resuh in vexllious
litigation råused br n uirlell exprnded clars of ¡rlaintiffs irrirging

"stril¡¡r' suiis undsr Rule l0b-5 ald opening lit'rgrtion to hory
Irctu¡t issues fhe pro+f of *hich would l¡Btiy depend on un-
cor¡ohor¡ted orrl testimony to thc efiesl thrt ¡ Ferson situeted
lilc ruspondenl, consulted lhe accurity issrmt'a prospertus, lnd
peid rttenlion to it, ¡nd th¡t it¡ reprcænlrtlons iniuted him.
Pp. ?3?-7{ü.

(d) Res5nndent, u¡ho derìves no entitlernent lrom the ¡nli-
trusi. decræ and does not other*ise Foss€$ rny contnctu¡ll r¡ghts
relating to thc offr¡rd stûck, occupi€s the same posilion as nny
oth+r disnppnintrd t¡feree o[ slock registered under (he 19]3 .{.ct

who ¡leirns th¡rl sn o+erly pe*rimis(ic prosperlus has cs.used him
to t;ss$ uÞ the chnrtre {o ¡turchnre. n¡rd lhere is nnrple evidente
thrt Congress dld ¡rol ir¡tend lo cx(rnd r ¡rrivaic cnuse of Rclion
for mon+y dama5es !r¡ llre run¡rrrchasing ofrcree of stock regis-
¡.,--.1 ,^...1..- .1..- ltqq {..r f... l.--.. -.â rl.- -¡.R..-r..*i¡.- r.- ....-..1.,.-.,

due to sn olrrl¡' ¡xrsinristic prospe+tus. I]p. ?4ü-?5{.

{a} Th¡ Ëx¡opt¡on to the Ër'r¿üaun rule thÂ!, the Court o[
Åpperls reJid upon would exfpse the rule to mse-by-caæ
croshn depending upon whethsr a particular ¡rcup of plaintiñs
r¡a deerned mo¡e disrrele thun potcnlial purchrsers in general
go {E [o ltflrrrrnt d+prrling fram the rule, and ¡rould resull in rn
uns¡Lislncto!'y bgsis Íor +slublislring liability for the conduct of
lursiness trans¡Lrliorr*- P¡. ?5{-?55.

4SÊ F, ld I3€, rerer*d.

ReHr'igulsr. J., deliv+red lhe npinion of (he ft¡u¡t, in vhich
BunnrR, C. J.. rnd SrrnÁ.Rr, lUnltr, Mrnsxett, ard Powrlr., JJ-,
joined. Pourr,u, J., ñled n concurring a¡rioion. in uhich Sr¡wrRr
nnrl ltf,usu¡¡.L, JJ., ioiu+rl, pns¿, p,7ðr1- Br¡cruux, J., flletl a dis-
rierti¡rE opinion, irr uhirh ljouc¡.¡s and Bmr¡Nr¡r, JJ., ¡oinul, pns!,
p. ?ß1.

IILUE CIIII'STAì!{PS u. M.{NOII DRUG BT0Ì.!I¡ IZs

723 O¡rirrion of ¡l¡e Cnr¡rt

hi¡n o¡r tlre brir:fs rverc ¡lficirfle! D, Zùm¡ter?nûr¡, ç, Ittrl¿-
ard DoLg, and fhornas J. Reody,

,Jønws E. Ilyan ergued the csusc for rcs¡rorrdent. IVitl¡
Itiur urr tlre brief ryas J. J. 8ra¡rdlir¡.

Duuirl Ferber ergued the cruse for the Sccurities nnrl
Exchangc Co¡ulniæiori a-s or¿icl¡s currae urging trmrm-
&nce, lVith hit¡r or¡ the brief wrre ßolrciÉor Gørcnl
Ëorh, Lawrerrce E. tYerlteirn, and JÌ¡cl¡¿rd E. lfatÀan,

Mn. Jussc¡ Ru¡rxqursr delivered bhe opinion of ths
Courl.

This caee requires us t,o eoneider whet]¡er the offeree¡
of s sf,ock offering, rnÊde pur$u&tìb io sn sntltrust Gûnsßnt
rlccree snd reg¡ßtered under the Securitiee Âct of tÊBt,48
Stat. ?{, ss flrncndo(|. t5 IJ. S. C. $tfa ef seg, (lU3J
Aeti, :nay lnnintsin a privaie e¿use of acbiorr for tnotr€y
tlunagcs rrhure they nllcge tlraü the offeror has violatÆd
the ¡rovisior¡s of Rule lflb-5 of tl¡e Securitis$ Èrt| Ex-
eltange Comnrissio¡¡, br¡t where they have neitlrer ¡rur-
elr¡setl t¡or sûkl any uf thc c¡lleretl slrarcs. Scc Bi¡ll.¡turr
v. I{e'urporf Stcel tor.p.,lt3 F. 2d 461 (CÅ2}, cert, delied,
343 U. S. sõfi ( 1S52).

I
In 1963 the Ur¡ited Sisies filed a civil rntitrusl u¡fion

s.gâ.¡DEi Blue Chi¡r [itarnp Co. ((]l(l Blue C]ri¡r), a
eompftny ill il¡e l¡usi¡¡ess uf provirling trarlirrg sl.t.rrrl].s to
retailers, ¡rrd nine ref,fl.ilers who owned 90fr of its shares,
In 196? tlre nctiorr wås l,enninÐted by tlre entry of a con-
sent, rleeree. United 

'Stoú¿¡ v. Blu¿ Clríp $tarrrp Co.,Z'ÌZ
F. Sup¡r- 432 ((ll) Cal.), aff'd sab nfi,tr. I'hri[ty
Slnppers ficr4r ún. v. ür¡iied Stcles, BBS U. S. 5g0
(1968),' Tlre decree contern¡:htud a plan of reorganiza-

I Nuithe¡ res¡rnurlunt nor illy af ll¡¡ nrp¡rrL¡rs of jts nllngrri clrrss
were prnliæ ts the nntitn¡sl Rction. I'he qr¡tit¡ust dærre it¡ell

EÐ

.4llyn O, Ifreps arguerl the c¿usc for.petiLioners. W¡th
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0¡hilrru uf ¿lte (.'ou¡t 'l?t U S'

tion whereby Old BIue Chip was to be merged inl,o ¡
newly fcrrnted eor¡roratiotr, Blue Lllrip Stanrps {Ncrv Blue

Uhi¡l). 'Ilrtr hoklings of the rnajority sharcliolclers uf

Old Blue f'hip werc [o læ reduced, anrl New Btue Chip,

ouc of tlre lrctitiutrcrs herc, was requiretl under the pìnn

to offer a subst'antial nulnber of its slrares of con¡rnon

¡tuck t¡ retrilcrs who had uæd the stsÌnp service in the

past but rvlro r+'ere not ehareholders in ihe oìd cornptny,
Ilnder tlre tenns of ttre phn, the oüering to nonshtre'
holder users wts to be proportion¡l to pasb starnp usage

anrl the eharee were to'Ì¡e offered iti units cotraisl,irrg of
io¡ntr¡on stock rnd deben[ures.

The reorganizrtion plen was c¡rried ou[, the offeriug

wrs registered rvith tl¡e SEt an required by the l9S3 t{ct,
end r prospectus was distributÆd to ell oflerees Â8 rs-
quired by $ s of th¡t ,4.cü, l5 U. S. C. Ë ?7e, Somewhat
more than 5t)þ of the oüered units were actually pur-
chased. Irr l9?tl, ttvo rears ¡lter the ofrering, reepondeut¡

r former user of the stamp ¡ervíce and therefore ¿n

offeree of the l9ð8 offerirrg, filcd this suit in the United
Staüe¿ District, Courl for the Uetttral ]listrict of {-s,h-

forni¿. Defend¿nts belon, and petitiouerr he¡e s,re OId
rnd New Blue Chi¡r, eight of tl¡e nine rnrjorify share-

holders of Old Blue Chip, rnd the direc[ore of Ne w Biue
Chip {collectively erllerl Blue Chip).

Respondent's complain[ elleged, inter alia, that the
prccpeetus prepared and dietribuffi by Blue Chip in
sonnectio¡r with Ëhe offering was matorislly rnisleading in
ite overly pessirnistit appraiul of BIue Chip's ¡tatus rnd
futurr proapectr. It nlleged thtt Blue Chip inientionally
¡n¡de tJre pror¡rectus overly peuirniatic in srder to dir
soursge respondenl and other members of the rllegedly
l*rge clasr whom iü reprenento from accepüing what was

prorided no plun for the reorgnni¡aritu of ûld lllue Chi¡r but
inrtead merely díreeted the partiæ to lhe con$nt decEe to presenL

to tlre rourt such * ¡rl',ru. rtltp, 27, tl.

?23

FLLrÉl CHII' S'fÅhflt u, I$ANOR DIIUû STORES 'Ì2'l

()¡rinitrn rrf tho Cour(

intended to be a bnrgain ofTer, no ihat lhe reject'ed shnres
might leter be ofiered to the public at r higher pricæ,

The compìaint alleged that class membere bec¡usô of
and in reliancc on ühe falm ¿nd misle*ding prospectua
failed to purcluse the offered units. Renpondent there'
fore souglrt on belialf of the ellcged class Borne l2l,4m,û0û
in dtmagea represerrting the lost opportunity to purchnw
the unite; the right to ¡>urchare the ¡rreviounly rejealed
u¡rits at tl¡e 1968 ¡rice; and in addition, it eought sorue

t25.0[0,0{10 irr excrnplary damages.
The only portiotr of the litigation thus inibi¿ied which

is before ur is rv]¡ether respondent may b¿¡e its action
on Rule lûl¡.'5 of the Securitie.* srrd Exchange Com-
rnissiorr withoui Jrnving citlrer bouglrt or sold tJ¡e securi-
ties rlescriherl i¡¡ tllr: tllegcdly rnisleadirrg pro*pectus. The
llistrict flourt dismissed responclent's compla.irrt for fail-
ure to state ¿r c.l¿itn u¡ron whieh relief riright btr grurüed.=

ûrr rp¡real to the Unil,etl Stat¿s Cour[ of ,{ppeale for the
Ninth Cirtrr¡it, rcspundt'nt pressed orrly its cssßÉed cl¿im
:!p.:!::'P¿l: lÐb 5, l:ld r d!'.'idrC ¡:.-l +f :!:r CsuÍ. +!
Åppeals sustai¡¡erl its lxxition s¡rd reverËed the Distric!
Cor¡r|,.3 ¡lfter tle Ninih Cirnuii denied reheariug en
banc, wc grerrted Blue t-hi¡r's ¡rcLitiotr for certiora.ri. 4lt
U. S. tlfl2 {1074i. ûur co¡lsiqlcratiorr of tlre corr¿ctl¡ess of
ihe determiuation uf t-he Court of r{.ppetle requires ur
to consider rvl¡at ii¡uital,lons there tre û¡r llre class of
plaintiffs who may tnu.intain r private eause of acl,ion for
mone.y dnmages for-violation of Rule lûb-5, and whe[her
responrlent ç'an within thnt class.

II
I)ulirrg the ln¡'l-v rlnys of thc Nrrrv l)cal, Corrgrcss

en¡efed [ruu larlrl¡rrttrk sl.*tul¿s regrrlatirrg secu¡ities.

!The fljstrir'l (lortrt o¡:Íniun is rrlrlrtr,{[ rt 3ä9 ]'. fìrrp¡r,;lír {1{l?l}.
sThe Cutlrl tlf ÁÞ¡rqrls rr¡rinirrtt is rnportr:rl ilt -¡t? F td l3{l

i 1073j.

-

EÐ
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O¡rirricu nf lha Ctrur? 421 U. S.

Tire l5l.f:l Åct rvas ttrscril¡erl ss sn ¿lct . to ,.pro_

vide full ¿nd fair tlisclosure of the chs.rncter of secu¡ities
sold in inter.stü.te nrrrl foruigu cûmmerce and tlrrough
the rnails, enrl to prevent frauds in tl¡e ede ülrereof, und
for otl:er ¡rur¡mses." Tlre Seeurities Excharrge Act, of
1r.i34,48 Stat- 881. as nlnrntletl, 15 U. S. C. fi ?ga el scg.
(tfì34 rtct), w¡s des{ribed ns an Aet,,to provide for the
regulrtion of securitirs exchangee and of over-the-eou¡ltcr
markcls olrratirrg i¡l ir¡tcrstate and foreign comlneroe
atrl through tl:e rnails, to prevent inequitablc alrd unfnir
prlcticrs on such exchrrrges rnd narksts, arrd for otlrer
purposes,"

The varir¡us s¡:ctions of the lfl33 Áct, dealt n[ some
lcngth rvÍth thc reguired contents of registration ¡i,¡te-
ments and prospecùuses, and expressly provided for
privrte civil cnuses of action. Secùion ll (a) g¡ve ¡
right of artrion by reason of a false regieÍration slnt¿ment
to "&ny lrcrson aequiring" tlre seeurity, snd $ Il of that
Act gave a riglrf to sue the seller of r. security who had
^----^J i., -.---^-:L. J ,r -i.¡.ñ;õÈ-(. ¡rr lJ. uJç¡ rur:r¡ lJ¡-õçi¡üe$ -Hiial t tSpgUL L(J pf ù_
speel.uses aud eornmunieation to ,,the persrn purchasing
such s+crrrily fronr lrim,"

The 193{ l[ct rvas divirlerl ir¡to two riûes. Title I
n'as tlnnolnilratetl "Regulaiiolr of Securitiee Exchflnges,,'
and Title II rvas deuomi¡uted .,dlnendn¡ents to Sccuri-
üies jïcù of l$38." Section l0 of that Ast makes it
"unlarvfuì for anv llcrsotl . . , (lri [tlo uæ or employ, in
con¡ection with ühe purchase or sale of any security
registered on s nationsl securities exchange or a,ny Ee_
clrity not so registered. any malipul¡tive-or deeeptive
device ûr contr¡vance in colrtravention of sunh rules and
regulrtions a^l the Co¡nmission mry prescribe &s n€ces_
-.lry or appropriate in the public interest or for ühe pro_
teetior¡ of investo¡e.t' The r.Cornmission,, referred to
in the seetion rvas the Seeurities and Exchange Commjs-

]jLTIE Clill' $TÍ.IüPS u. M¡tNOIl, DRUG ST0RES ?2S

723 Opirrion of tÏe Court

siorr erenterl by $ + {a) of thc lfl34 Âeü. Scction 29
of tlraf, -tlct ¡rrouidcd that "le] very corrlrsct:uade ilr vio-
latioir of any provisiol¡ o{ this ehaptcr or of arry rule or
regulfltiotr tlturcunder'' should be void.

In 1042, acfing under tlre authority grnnted to iú by
fi l0 (b) uf thc If)34 Áct, the Cornrrùssion promulg*terl
Rulo 1üb-5, l7 CFII $ 24û,10b-8, now providing as

fallows:

"$ 2{û.10b-6 Enr¡rloytrreut of matii¡:ulalive ¡nd de-

cetlt¡ve dcvice¡.

"It shdl be unlnwful for rny p€r6rn, direc[ly or
indirecüly, by the use of eny meåna or instrunrcnt¡l-
ity of interst&te eûrnnìerce, or of l,he mrile or of any
facility trf ary n¿tional securitiee cxchang€r

"(r.) To employ any'deviee, schemt, or ¡rtifice
to deftnud,

"(bj To make any untrue strt¿ment of a material
fact or to on¡it to state s material faet necessnry

in order to rnake ttre statæme¡[s mrde, irr the liglrl,
of the circurnstances under which thcy ï¡ere madÊ.

noü misleading, or
"(c) To engsge ilr nny act, practice¡ or course

of bueiness which operaìes or would operste ss

¡ frnud or deecit upon åny persou.,

"in connecf,ion with the purchaee or sale of any
Becur¡ty,"

Secl,ion lû {b) of thc 1934 ilct rloes nrt by its term¡
provide rn express civil remedy for it$ violntion. Nor
does the hisl.ory of this provision provide rny indicrtion
thet Congrecs considcred f.ho ¡irobltm of private suitc
under it at tlre tinre of its passage. See, e. g., Note, Im-
plied Liability Ulder thu Securities Exchange ,{.ct, ûl
Ilerv. [,. Rcv.858,861 (1u48); rl. Brorrrbcrg, Seeurif,ics

Lan : tr'rsud-SE(l Rulc lttl-5 $ 2.2 (3{JO)-i34û} ( l$ß8)
(hcreirrafùer Bromberg) ; S, Rc¡r. Nu. 792, ?3tl Coug., 2tì

cÐ
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(\irriol rrf lhe {'or¡rt j2l U.S,

Fit,ss., 5-{i (lf}34), Sirnilarly tlt:ru is r¡r¡ i¡rdicarion tha[
f,llc (.loru¡¡rissir¡rr irr rrto¡rr.irrg Iluk: r{}b-6 colrsi(lorr(l [l¡c
t¡ur:stio' of ¡rri.i'akr cir.il rcltctlice utr(lcr this ¡rru'ision.
SIl(:9,¡,rt.¡,ins lixr:lrangc ¡ts[ llclcasc No, S?Bû (lg4?];
cunf*r'e¡rcc on codific¿rtior¡ of thc Þ'errc¡.d sueuri[ies
Ltrrs,22 Ilus. Lnry. ?Ð3, Í¡?Z (1007);Birlüaurrr v,.ileu_
'Ì¡ort Sleel Curp.,l.Ji) I". Zd, al, {61; B L. Lnss, Sscurities
Rcgulntiorr l4ü[l r¡. S? (,¿d ed. lgûI).

Des¡rite the contrnst be[ween the provisions of Rule
lûh-5 alul tl¡e uulnerous earefully riiawn expreu civit
rernmlies pror idcd i¡r tlrc Acts of botl¡ ISSB antl 10J4,'
it rvas l¡eld i* ltì46 by the urited st¡tee Districb couri
for ihc l4ast€rn Distriet of peunsylvania thnf there was
rrr inr¡ilietl ¡rriraûc right, of ¿ction uuder tlre Rule. Kcr_

{oru v, Nsli#nai lIy¡eulr ú'o., ûg F. Sup¡r. 5t2. This
(-iourb lrarl uo occnsiol¡ tr¡ dcsl rvil,ll the sutrjcct uritil
?5 yenls luter, allrl ut, ilut tilrrc nc collñr¡irct! uif,lr
virtually ¡ro dis¿ussirir¡ tlr¿ overwhelurilg consrnsus of
tl¡c llistrict Courts ar¡d (burls of rl¡4rcals thut suel¡ I
eluse of aclio¡¡ rlid cxjst, Sl¡rcrrìrlctdenl oJ Insws.ncer. Ëur¿¡i-cr,r Liie & t,hr_ t__T¡., {{t4 U. S, 6, lB Jl, f]
( l$71 ) ; Afiliated u te Citiaens y. IJúLed,Staler, 40fi U. S.
128, 16&-154 (lg72i. Sueh a conclusio¡ was, of course¡
entirely consistent with the Court,'s recognition in I, l.
Cssc (!o. v. .Boro{, gZ? U, S. 426, 4Jg (l$t4}, thrt pri-
vat¡r cnforcunent of {lomlnission rules may ,'lprovidù 

a
necessary su ppletnerrL to Commission a¡tion."
. firithin a few yenrs ¡ftrir the seminal Katdon decision,

the Court of Â1ryreals for the Seeond Circuit, concluded
ihat thtr ¡rlainüiñ elass fo¡. lluqloses of a prirrtr: ilarrrug+
ectio:r u¡rder 5 l0 (h) and Ilule t0b_5 ïas linrited io
retual ¡rurehnsers {l¡rl sclle¡s of sacurjlies. Bùnbaum v.
Jf¿ruport SleeI Corp_, tu1tru.

- '&*, r- r-, $$ ¡t, lZ, tt of rtra lSSit Jr'rr, 16 U- S, C. $$?ik, ??¡.
?7a: gg û, ¡t, I8, t{l of the JgJ4 rrcr, l5 U. i- C. gE iei,;up, ?Br, ?Sr_
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(l¡riLritrrr oI lhr: [jou¡l

The Court of rlppeais in this case did rof, r€pudiatü
Bírnbøum; irrdeed, nnother panel of thaù court (in an
opiniou by Judge Ely) had bur, a ahort, time e¿rlier
aflirnrcd thc ruìe of that e¿se. fuÍot;-;nt Ciernens fr¿-
dtsfries, fnü. r'. Bell,.tti{ F.2d 3:}0 t1û?2i. Buf i¡r tl¡js
case a mejorif,y of the Ct¡urt of rtppealn found thnt the
Iscts w&rrarrted an cxception to tlre Birnboual rule, For
the rea¡otre hereinefter siated, !tre are of the opiuion th¡t
Bil:nbæum was riglrtly decided, ¿nd that it bare reapond-
enb from maintaining [his suib under Rul+ l0b-6.

III
The panel wl¡ich decided Birnbsum consieted of Chief

Judge Srvrn and Judges l¿arned Hand and -A,ugustus
II¿ud: ihe o¡:iuiurr was rvritteu by the last, ¡ranred. Si¡rce
both $ l0 (b) urd Rule lüb-ã proscribed only fraud "in
connection with the purchase o¡ .BRle" of recurities, and
eince ihe lristory of g l0 (bi revealed no congrensional
inf,enüion to exterrd e ¡rrivate civil remcdy for money
drtnsgeç f,o otl¡er than dcfrauded ¡rurchasers or ¡eller* of
securil,iut, iu contrast io tl¡e express civil rernedy pro-
vided by Ë 16 (b) of the lg34 /rcb, tl¡e court carrcluded
that the plainl,iff elau ir a Rule lûl>5 action wes limited
to a¿Lunl ¡rurclrasers a¡rd s¿llers. lg3 I. 2d, n[ 4{ìi}-4ti4.

Just as ühis Court had no occrsiou to consider the
validity of the Ksrdon holding thaü there wa.s r private
c¡uee of action under Rule l0b-6 u¡¡til 20-odd yeara
later, nearly the same pcriod of üirne hrs gone by between
the Btinbar¡r¡ decisio¡r and our consideratiun of the cr¡e
now before us. .{s witlì ffs¡dor}, virtually nll lower
federrl rourts facilg the issue ilr tlre Ìrutldrcds cf reported
crses preÊenting this qucstion over thu pûst quf,rt€r cen-
tury havo realfirnrerl lli¡nbaur¿'s conclusion ihat the
plaintiff dass for purpoee.s of $ l0lb) anrl Rule I0b-5
¡trivate daurage aetiorrs ìs lilnittd [o ¡rurchascrs and scll-

CÐ

:ll-!Ûsc-1l-51
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tû{t{ 6Xt fËtrD,RÁt, suîFt,ÈÌtDlìt'r "'1fåi:H,i"'l losÚ

thrl chrllenged Èrrnsætion rru not prod- suc¡' 'tfl€r ¿ tereful reviel of tl¡¿ plerd'

;-"1; ;di¡ bùEínp¡+ ludgmrnt notw![h- Ingr rnd rnemor¡rd¡ likd on tlrir morlon'

"¡n¿i,,¡ 
ôlræþrr di¡int¿rr¿t¡dr,¿c' ¡nd th" Courr Brrnls thÉ defendrn!¿' motlon to

¡"¿-0",t*, Fbil.Rulm Cit.P¡or-Rulc dl¡ml¡s for tlra re¡¡ons ehbont¿d b+lou.

$.1; fs US.C.,i. Ifte motion lor pmÞclhe ordsr h mùot'

I. fclTlln¿ ÃJ,I,EÛáÎJûNS
Ililt¡n l¡ r m*þr lrotcl nunrg¿ment Ëor-

ponrtian ìrttorpnted in Dehr¡ru ryith lt¡
otindp.t plrce ol b'urlaers ln BcYerly Hilh.

Ll¡ü¡o*i". Ii opentrr hotd f¡tlll¡þ¡ in

mrny locrt'nna rsorr tln countr¡'. Colile

6ç¡¡ ¡þ¡¡* ol ommon riocl in Hilton ¡¡d
or¡ned them rt tht t¡tp thst ¡ll t¡En!¡¿-

tlo¡s Ìeþvrnl t¡ thi¡ c*¡r tlok plree' Tht

rlhgrlionr la Cottle'e e'ompl¡rnl inrolve t$e

deekhn of Eilton'¡ bo¿¡d of dircclors lo

huild r rr¡im rud, lrotel f¡cili¿r in Åtl¡ntk
CLty, Nrv Jcrley- Ttre rttrrctlon r+ thE

á,thntic City hcrlbn ry¡+ apprrenlly tbe

lucr*tlYe le¡¡li¡ed gambling bu¡iner¡' rnd

the finrnci¡l ¡uc*€¡s of the hût¿l+ülno

oroÞct tu¡ned lrrgelJ on rpproYrl td ll'

l.noing Uy the Ne* Jersey Crsino føntrol

Commi¿¡i,tn {"[he Commi¡rion"]' Thc lndi-
---J --r l-a-..1-*+¡ -.J¡ snhliF rmnnü¡ftl
rrbL¡f u!?=:.-=-.-- :------ ¡ -_ -_ í'

menlr proþtint fin¡ncirl uuseea uhilc

ruprcrenling th¡t the prupoteú crrinc

would be lictn¡td *ithou¡r pmbhm' tor'
tle rlleger th¡t rheæ ilefcnd¡nu kner or

¡hould 
-hsvt 

kno*n thr! tht Commi¡¿lon

hrd "riringenL liccnring requiremenlr.''

ll¡nh¡ll Prtner, Rahert l. llobt¿in, Fr*
d:rlc F. Brrc., Jr,, Chír:rgo, [ll', for plrin"

r¡ftu,

ghcldoû l(rsffi, l¡r*or¿ À' [¡oJril'
f.¡¡û¡l, Iorlmr t Srrilr¡, ltd'' Cf¡il*tr,
tll. ¡nd E l{o¡nrmÌlørey, B' Ft¡¡llln Br'
hùti, Âllcd L Ttrell Jr-, GreSory Y' Yrr-
rm, nrr:n¡¡¡¡ Llyfon å fingcr, lVilminf-

t¡¡, Dct., lot drtcnd¡¡rt Hillou Hot¿lå torp-

Phil c' llerl, Rrlph f' f,urrell' Jr'' Georgr

I. Holfmrn, Ftledmr¡ û ßovr¡r, Cùh¡cq
tll., lor Mitlûr¡rl dole¡d¡nu-

IEIORTTNDUH OFII'I¡OH
¡tHÛ OR0ER

ÁSPEH, Dbtrict Judger

PlùlEf A.ofrÈrl Cottl€ lild thi¡ ch¡¡Ê

holder'¡ d¡rirrUw ruit o¡r behrlf af llillon
Hot¿b Ootutr'üon ('I{llton"} rgrl¡ut nom-

t¡rl dcfc¡rt¡t Hllt¡n rnd ¡rrenl oftice¡¡

*¿ ¿i*t*t ol Hltt¡o ("th¡ indlY'xlurl d+

irtd.ot'¡ br¡¿{ on rlh*rthn¿ t¡¡t lhê

ild¡Yldtu¡ d¿landr¡t¡ en¡r¡ed ¡n lrÍrr¡s
t¡o,,a .u*o¡¡ng lhe conrtruct¡¡n ¡nd

äÃt*r -¡. ot I Heu Jc¡reY c¡¡ino ¡nd

fot l tUolt csut¡trt¿d r brtth ol fiduci'

.t" iutr tû lfilt¡'¡ urd r *r¡l¿ oÍ llilton'r

-L*i" rrntr. llilton, þinrð by ri'¿ in'

üt[¿u¡ ¿.1""¡t b, ïu noveil ]o tlbmh¿

øitltf æmptrint' for l¡ilure lo comply

*¡rh Ut drånd æqulne¡mnt¡ of Fcd'R'

C¡t.P. e8,t't tln d¿fendütr rl¡o filed ¡
mr*i,n fo¡ r prutrctlve ordcr b¡rrÍng fu¡'

tlrt dlmouuY on both lhc muit¡ of &t'
thlr cl¡l¡¡r r¡d artri¡¡ iurird-¡cthnrt b-

EÐ

--

fobcrt CûTTI.E, lndivldully, rnd ln r
Itrlv¡tivr cr¡slt¡ on lthrlf oI llilfon

HCcb tor¡orflo¡, Plri¡1lff,

Y,

+llLTOt{ fiOTALS CûtrFOR.tTtüH, ¡
Dclrrrr¡ .ûrDútrtlûtr, rnd Srr¡on ]Ill.
to*, ¡r Cl¡lrrrrn, Prallrnt ¡nd ChhI
Errtuthc Ofllcrr r¡l r¡ r lllruclor ol
Hlllcn llol¡l¡ f.,ûrtûntlon, Ttlllh- ll.
&lrrrd¡. ¡¡ Frtrllcrl rnd r¡ r lll.
rttlor, IhnrI [¿çh. r¡ E¡ccuthc Ylcr
Pru¡l&rl E"L å¡çlc¡rtr, er Srnlor
licr Prr¡l*¡t rnd Srcn{rr¡, ll¡u¡ltr
J, fhr¡rbn, ¡¡ Senlsr Ylcc Prwtlc¡l
rnd ltrurrrl, Jrqc¡ E, GrÌrcttr rl
YlcG Pru¡¡dc¡rt, Prul D, $ucll+t, ¡¡
Vicr htrld*l rnd rr {icurnl Hru¡-
c¡, lllllr¡d C. llour¡{ r Ytret Prt¡l-
dmt ¡t¡l Jrnt¡ E. Erhr, [tnJ¡ll¡ Y,
l¡ñb.rl, Tho¡¡¡ l. llllco*,.Frrnk {i.
lïm¡çnu, Errn D. Tlttn¡, ,Ir., Grc¡e
rt R lllllon, tolt T, Gloyrnoo, rarpcr.
llrd¡r rr lllrrcÈa¡r ol Hlllcn Holrlr
C¡rf o¡rl hn. llefrçduf r.

Ho. t5 t {llll.
Unit¿d grrtc¡ Di¡t¡ict Ëou¡1,

N.D, Illlmir, E.D.

rtpril 1?, lS6.

Shrreholder dcrivrtlve ¡¡tion u¡¡¡
b¡oughl rgrinrt offir.e¡a ¡nil dirwtors of
hûl¿l rorpor¡tlor tû !.covtr for ribged
f,lrt, ol corporr¡¿ ¡¡rrt¡ r¡d bæ¡ch of
duly ín mnnection wilh con¡truetion rnd
r¡l+ of c¡¡ino r¡d horl, flclrndrnt¡
moved l,o di¡mi¡¡ fo¡ feilurc to oompìy vilh
drmrnd reqrrlremeñLe of rir¡ll ruh, Th¿
Þbtrlct Cfl¡É, Äopen. J-. h*H thrt dëm¡ûd
*er not eÍru.€d by rltegrtlonr of entrcnth.
mÉnt oÌ th¡t b*c¡u¡e rlircctors eìlegedly
*ere erporulbìe for m¡tlc¡s complrined of
it would be lurile ø demrnd that thcy
r¡uer the corpor¿lion t¡ ¡ue lhems+lye¡.

llotion grrnæd.

t, Cor¡orrllonr a¡fûG{f ¡

Otvil ruh requiremen! of demand on
dirrcùo¡¡ ra prerequisile tt rnrirrtrining de.
¡jr¡liyo ¡cthn is Intended to encourrgr in-
lråco¡llor¡tê re¡olut hn of d lspuirs rnd pru.
lect tfie mrnrgari¡l frsedom of ¡.hose ù1.
egrfd vil,h napnribllll.y of runnlng rhe
huherr; thrt polic¡ 'n mereþ sn erl€n.
¡bn of lhr burineec judgmrnt ruh. Zf
US.C.À. | ffif4 fed.fules Giy.Prffi.Ruh
2¡.1, 2S U,S.t.tr.

l. CorgoÌrtbru +'JllX 1ì
lt¡ "buth¿¡¡ jud¡mrnt rul¿', dlct¿ter

tlrtjudÈlrl hlerft¡t¡rc witå corp+rrtæ de-
clalon'múiry bc lirrriþd to drcumrl¡nce¡
*he¡e tùo dincton æ no! in å Frûfler
poril'nn lo ¡ul.e ¡or¡uil corponte judg-
menls.

Scc n¡¡blic¡tlo¡ t{ords ¡nd Phr¿¡r¡
for otlrq iudlcirl con¡¡rxlion¡ ¡nd
dcfarilbEs.

3. Coraorrlloor Þ¡ltl{1}
Itern+¡uirit+ t+ ds¡ivatÍvr Èrtion thÈi

¡hrrehoHerr rnrdc damrnd oß dircctors
¡nd offren to bring rttlon o¡ tel¡lf ol the
corporethn k ¡¡cursd in csrtrJ¡ clrcum-
¡t¿ncr¡ whert li vor¡kl not be lo¡ir:rl to
raqulrr a*ch dem¡¡rd, 38 U-S,C.,{. | ã}îZ;
Fed.Rute¡ Cly-Ptoc.Rule 2N.1, ¿g U.S.C,å.

l. f.arporrthnr c.St0(4 ?,
Oer¡¡¡d Òn ooryûr¡t¡ directon prirr üo

inrtitutlng d¿rivrtiye ¡uit wro rot eÌcu¡¿d
by rllegatJonr tb¡t bce¡u¡c di¡rcl,or¿ ner¿
rerponriblc for m¡tt¡tr ccmplrined of, i.e,,
diarstncidtng tl¡emsÊlye¡ from cert¡in indi,
vllurl in o¡&r to obtrin usino llctn¡r fo¡
nrur hot+l urd ælling lh¡ bralne¡r for ¡
lo+¡ when grmblhg liceru¿ wrs dmled, it
would heve been futile to úemrnd that they
c¡use thr corporttíon lc ruc t}emaelvee;
there u,ere ro rlle¡rtjoru, rs rtqulred by
Delan¡r* b*, eruating ¡ res¡¡nrbh doubt
ùrr underlyirg tr¡rs¡rtioÍs were mrdr by
disinteresrtd lnd inde¡xndent direc!,om or

lÏhlþ the tndiridurt def¡ndmts predicted

th¡l lhtit carino prcporrl u¡s ln offer ¡å'e

c"r*Lnn *"d ,ót refure, thtY inrÞrd

enooue1ered sêriou¡ obolsleB in thelr pur-

¡uil of r licenre- Allcgrthnr wtr+ m¡d¿

¡uf"r* tf," Commi¡sion lhat rl* indlciiurl

defend¡nls fost¿r€d r relrtionehip þt*een
ttiløn lnú Sidney l(onhlk. r {"hicrgo rt-

tonrey xho, *cordiag t¡ lhe comPhint'
itt ¿'**n idenrifþd by ¡t¡l¿ ¡nd feùr¡l
I¡* enfo¡ce¡nsnt offkl¡l¡ ¡nd r Uni¡ed

ont lndivldurl dcfcr¡d¡nl flüí b' lo¡Dcd for ¡
¡;;;t;.;ñ io Prxæd' rhr i¡dtv¡rlurl
¿.i.n¿ii tii"t triæ'ulthdr¡w* ll¡r¡r prronel

lulrdkt¡o! mol¡on lhu¡ Gl¡mlnrlin¡ lht n<rcst

il¡hJìtt ¿t" ¡ódr¿rr ¡ny ol ll*r chlm¡

f. ftr lÊd¡eHqrl ddcnd¡n¡ lntthlly rnovcd lo
dl¡rrdrtfhc qnplrl¡l ofi ¡lìÊ ¡dd¡¡¡oÉl ¡tun¿
L¡ iU.co.,¿ li"icd pcrsuì lurl:dicilon crtr

-r J rhm. l¡ qriqmlion î'¡th Û{ t¡rlm'
Itìi.i .*.¿ lo d¡mls fr Colrk'¡ f¡llsc lo

Ëü-iJitr.t-u" r.rr¡Þ t!¡¡m¡tr¡ ¡h¡t ¡r lcr!
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l ligü €xñ l'r:l)tlR*1. su¡,Pt,t:ul:ilî
1

I

'*ÏÏ.T..';ll'lll,lHl$Íl"Jl'-" 
r's?

wrong. 'Íhis reL¡uireltrttrt rl¡s irrte nrteLt tc tif I sh¿Eholdcr ule¡d wirh purticrrlerity his

encouraßr: lhe irttrncur¡xrrut- t"ttif"iìt'' t¡ ot htr elforts io ol¡t¿in reliel l¡om tüe

ä;';,."';;J ttt*"r ti," ntutt"l"'i'l Î'ou' {url}orÐtion-ûr lht re¡*lrns for not making

J.å Jtno,u iulegnted wrth t¡¡e res¡:utrsi' suct '¡rr effort' Dajly Itronre Ft¡n4-I1ç

uirüìîrït*i"x tÈr:Lu*i'res*' 
"lro'nion 

rr rr' lb¡' {€{ u-s' rìu¡' s{{ & n' 2' lÛ{ s'ct'
jï.í¡. ìili-ü sob, r{lz (flcl.lrln{l' Tha! 831. 8{:l & n' ? (lss¡} {st*venr' l' etttcur'

ilär'¡*-*tttlr an extcnsitrn or tbe Ùu:ri- rin¡!-¡ Thus' in lhe present +ase [hls c,llurì

ñ*'i"ì",o--i rute' which dicl¡t*u thut is lìcerl wllh the last ol errlnotìng *hct'h'

i'"ã¡¡,ii rïtiil*nce wi{h torporate deri- er cottle hrs phrded wlth particularitv

i-l*.*"f ¡nc 
"fr"ll 

be limited t0 c¡rcunrsl'anÈ' (terlerrl pr,xedural nequlrementt f arts

ã *he.* tiu d¡t*¡orr rre nut in â plotfr which uorlkl ronrt¡tul€ gnrundr lof extus'

msifþn il ¡n¡kt sounrJ ctrPorat€ judÍ- 
inq (he l¡rssuil dem¡¡d rcqulre¡n¿nl unrler

r*iri", ,¡¿ Furlh¿rmort, tllerc ¿re nu' Oå**"". lcw (ctrtÉ Euhsl¡nti9É rÊqùirP-

ßlerûus plaEt¡csl rdrarrtages bo enccurag- mentl, lt is wlth thls rnrl¡ticel {¡l¡¡¿sork
lng tlc carporrtion lo pun¡ue rffûurse-o¡¡ ir ,r,lnd dral we ev¡lu¡l¿ Ûof¡te'¡ oom-

iu ovn behrlf. -ft¿ l-¿ui¡ Û' Grû¡rtd Ïttl nt"inr-
F,2d 1{5, 2{1+S {ld clr'lgB3i

[tr] Nevertheles*, pr'*¿ull rutec håve 
^ 

In a reletlvelT 
ffiï,t."îä,tff lt*:t*

d-n d.;-l"¡led to ¡rrovide shrr¿halderg supreme uo

*ith r ¡tmerli¡l optioo to "'"-iilJ;ä;i; ¡i.elusiy tho dem¡od tequirement in

ln bth¡lf ol the injured t;;ä;;ì;; derivrtive suit¡ ¡E¡inrt Delaware coryrru'

rithout lirtl mmplyins -¡t:i"ifiïrian'i iion" -.Lt:n'on 
u l-c¡¡is' 4?3 Â-ld 8116

rcquircncnl- Thus, ûe t;'Jä;i ;iil {Dcl'198{}r The tou¡È not¡r! lhrt rhe "ds

bs exc[¡èd in cerlrin ttt"ö*.ì'ift.t" ri"*r¡*"" nrturc tf shcÌ€hold'er suilr eF-

i[ sould not he logh'rì ro t;q";{{;lt " l:rrd1 
from ihe primarv rishl of r corporr-

d+tt¡¡¡d. ,lÄ C.À, $¡ight & ¡ R' mUt*t' tbn l'o pursue iL o*n tegcl inrtrests- ld'

Fcdctr¡! Prccliee ona r'Jlu* ¡ itui gt 811' Hencs' und*r onlinar¡i clrcum'

-: ---L - - .--r:-..r ñ.!rriùl- ,r.?.^o. q rqrrsrltiftlr fhrorr{h lt3 ba¡rd of

'JTlíi;li:ffill¡"'Ïirrrir"'- ** *-u ¿i.or.r, J"l'r¡ bc ahte ro m¡l¡e tþ deei'

än''ilt-'nrlJt¡' diversity of citi¡enrhie' sion whtürer i tÏ::.:t:::ii*1Ï'1i
ä".u titf æfer to the iub¡t¡ntlvt !¡rr of lnjurits to thc corporrtt cntlty' ÄE '*rr

üt'iuäi "-""' 
*h;th lo rlmoet rll ch- oiher mrporrte dtcinhn'mrking P{t¡c€rB€Bt

tù¡lt*tr¡¡tet rf¡tl bÈ the st¡lE û! incor!ù the ilecishn of whethe¡ to ¡ue ls rcmrded

r*tuÌi,Ï*ii'*îif, 'äi;,tíåxll***:';*,'ff#îr'i"iTÏ':i:
iü¡.nf.ffiSl. Ho¡couer. lhe de¡n¡nd re' ¡orr, E?! ¡\,.?d al 8tl t"lt b r Pr€sumFuon

Ïil;;;i ü ¡"*n ¿*t"ti¡t¿ rs ¡ s!¡bstan- ìr'"i lt tn"L¡ns r busin€ás drxbion the'di'

üvl ri*hl of the corporation rnd not eirnply rectors of r eorporttion lcl¡d on- tn- lnlo¡-

. o-nJe¡ut t prer+quirlt'e l¡ tht dtrivrtiv¿ mo'l brsis, in gr¡od frilh enil in fhe hon$t

i"i¡on, ffoä"t u- Í¿ll, {65 À.2d só3' .36T *ìi"l tt.i the rttion trtcn 1¡rs in tlre bost

(tlc1,Ch.l9€$i' Thu¡, the rubsl¡nt¡re rlßrtl 
ln*nÉEts al tha tomprn¡r"),

ffiS#fi.1irff.'Ïf#i'fJtHi"i , !,9.:.ln* 
anarvrir' the pternrirr shere-

¡r requirrment or g.ur" za.i ri"i ii. où¡-. hohkr musr lrerd parficuler farrr ruggest'

t*.å:,ir+;'#,iåiî*rîiïr,1î'{,,1.',!=#i#ÏïË$t':î'r'ti,lffi''Ëit

l'::*:çy'll;i* :i'i;'.l* ili:iiTl il::i""i,líj¡H'xik*i*'il,H:ll
läËî.l-iiïsc' t ¡01¡ {tetr}' pr¡hrh¡¡: ff"#il';,iï':ili'ä*ä i'ii' t'n¿"*'n'ur
ilitri.-""t or .hlr¡tion o{ r ubrtanlt+c rtghl ;ti;';;iìhL"r¡s,l ¡cqutr¡mcn¡'tl* cou¡l

by I prucdwrl rult' ¿pplicd trcl¡u'ert ¡Dbftâollrc r]'ld¡fÈr'

EÐ

St¡¡l.e-r Srn¿te Suh.Colr¡nlillre ns u ¡rrumi-
¡¡cnt lhrk lÌ€tween orgarriz*l crinrt and l¿.

ßitinute bus¡rpsr-'- ünnpluin( ll 11. Thc
irditirlunl ¡lelrntl¡¡nls lail+.d ¡¡ sercr ¡hi¡
rrrlutirrxhip wi¡h Kor-qhak tvan Lhuugh

lltcy rvtrt u1rÉre flrilt it nouÌl jropnrdlzt
(hclr tha¡¡r'* +f surcc*rfully obtaining rhe
crrsino lircns+.

On Fclrrrrury ¿8, l$85, the Csmmission
de¡:ied a caeino l|cerue for Hilron rc r
rrsult of the l(orshek conn¿rtion, ,tt fi¡st,
rln defend¡nt{ ¡nnounceil that thcy wor:ld
np¡r+rl the Comml:sion's rulíng, but in¿!¿¡d
¡old the rntire pmþt to New YorÈ rerl
a$l¡lr cß¡ÉIneneur Donald lrump for
$320 million. ThLs s8l€ rlll nûl re¡ul¿ from
a compelitive b'rldinS pmc*s and yieldtd r
purchase price eppmrimrt-eþ ffr] million
sbore Hilt¡n'a inrcstment in the prnþt.

{bttlt alleger thrt we¡e it not lor thc
Korshsk rlfiliation and Èhe lndividu¡l de.

{rndrnts' f¡ilu¡e ro dist¿DcÊ thr Hiløn Cor-
porellon rnd lhemselves fmm Ko¡¡h¡Ì. the
Comml¡sion would hrve granted the lú
eense, Hilton h¡¡ bcen hrrmed. &ttle fur.
the¡ ¡leims- hv l$* lo¡g nf +rlpet+d reqlnn
ur¡d hotel errningr in the milli+nc of doll¡r¡
and by lhe ¡rle of the crglno rnd holel
proiecl rt r lo¿¡-l Cottþ rho rlle¡ed thtl
tlre indivilual d¿f¿ndrnl¡ rold the proþl
lo Trump "*l[houÌ bÍlding or othe¡rh+
fully rxphiting the mrrlrrt" ¡! Drrt of t¡t
lmpro¡erly mstjvol¿d s+hem¿ to ¡l¡v¡ off
äfl ¡tl¿mpred L¡l<eos¿r af Hllùon md en-
tre¡*h them¡¿lvre in tåÈi¡ rurrcnl .o4¡û
nlr goaltbne.

Except Ior t$e cutrory ¡¡s¿Élon th¡l the
indiri+lu¡l dafend¡rt! we¡s ln prrt motlvrt-
td b1 th* dcrirr to rclrin tùe'¡r pmitirnr,
tht comphlnt doe¡ ¡nt mnrrin ury rlbgr-
l¡onE regrd¡ng any p+n+nrl ben+lik
uhhh might hrv+ ucrued tû ¡hc ¡ldirilurl
defen¡lants gr r rt¡uh of tìcte tr¡n¡rc-
t¡on!. Cottle doæ not allegc thet th¿ indi,
ridurl defend¡nt¡ ìad rny eorl ol lir¡¡nci¡l
st¡lt in thtlr ¡srochtio¡ rith Konh¡k or
lhair ¡efucrl l,û serÈr lh¡l ¡¿¡ocirthn,

l, Â[hru¡h thÊ É1. ù[ the projct yiddtd tlt
mìllon in c¡ccss ol [{llrun'¡ InrtslmÊtrt, Co||¡c
cl¡¡ms lhat th¿rc w¡¡ ¡ nct lo¡¡ *fun th.¡ ¡å¡n

lr H{JTI0N TO t}tS*tISS
uNlllìlr Êul,E z3.t

[1,1] Sñarcholder rjerir¡atire Buit¡ are
in r distinct clrrs of feder¿l lltigetion rnd
ur+ governed by a sp+rial pro+edrrral rule
whicl¡ states:

ln ¡ de¡ivrtive rction brought b¡ one
or morÊ sh¡rrholders o¡ me¡nber¡ to en.

fon¿ r ri8hl of r cor¡mrrt'nn or of ¡n
unirroorgonted :rrocirtirr, the oorpon
llon o'r u¡ælrtln heving failed tr en-

forte r rlght *hirih mry pqerly bc rs-
rcrl*d hy it, the conphint ¡h¡ll bo verl-
Í¡td r¡d ¡hdl *]kg¡ {l} lhrt thc plrlntlff
*r$ r ¡h¡rrhsldrr or membcr ¡1 the time
of tln l¡rn¡r¡tl¡vr of *hich he complrinr
or tftrt fl¡ ¡l¡¡rc or memberrhþ tftere
¡fler dero]ved on hlm by operrtjoß of
hr, ¡nd l2l thr.t the r¿thn b not ¡
colludye onr tû Ëonfer jurMhtbr: on r
rourt ûf lhÊ Unitcd $t¡t¿¿ *Ì¡lcft lt rould
nût oü¡*rilicÞ hrré, Thr comphlnt rhrll
alro alltgc xith prrticulrrity tft+ effort¡.
i[ n ny, made by thc phintiff to obl¡jn the
sct¡on ¡¡e declrt¡ from lh! d¡¡tclo¡r or
com¡rrrrble ruthority rnd, if ncærury.
!_._ -.-_ -1-- -t. _tf___ __ _ __-1 ___ __ a¡ru¡¡! ¡¡E ÈtraqtutEtt oa aaac¡t¡ættr atE

the reüonB for hL¡ l¡ilure to obtrin tlc
¡¿lion o¡ for not mdting tfie rlfort. 1f¡e
derir¡tiy¿ ¡clhn rn¡y not b€ mr¡nt¡inËd
if it rppcrra th¡t the plrintÍff doe+ not
lrirly rnd edequrhly reprcrent thc lnteÞ
e¡t¡ of th¿ ¡}rrehold¡n ¡r m¿mb¿n ¡im-
íhrly riurtrd in enfoælng tfie rlght of
tfte oorpontion ot ¡s¡ochtion. Tlre rc.
tlm shrll not b¡ di¡mi¡ted ûr corÌFr,È
mi¡¿d rithout lhe rpprovrl oI the tqutt
ud ¡oth¿ ol tìe pro¡ored di¡mi¡¡rl oa

compmmlee lhrll be givcn to ¡hrrehold.
¡r¡ or rn¿mb+n l¡r ¡uth mrnær r¡ lln
couÍ d¡rfftr.

Ftd,R.Cir.P. Z3.l- The rnly rrpectcl Rub
2l-l releyrnt lo r.he petent nrotlon h ìlre
¡h¡rch¿ld¡r de¡nrnd rsquír¡meot *hlch e¡-
hblbh¿¡ r¡ e ycrruquLltr to mrintrirrlng r
rhrrehoHcr derir¡lirs ¡rtlon th¿ pl¡lntilfe
drrnr¡ú sn tln di¡tctnn of üo coraonthn
t¡ t¡kr ution to corsftt ah¿ r¡¡crt¿d

tr comprrcd to thc ¡ßt€rÉd *rlfkd dun¡rg llE
rtlæent pcriod in uhich thc corpor¡t cÊplt¡l
waf tied u+ in rhc crdæ proþt-

,.a 16di-004799
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lnf tlrfr tlrs c'ûrptrrle di¡ecto¡s r¡e nol

entitlcd to hktre *ithin tle lmpnetrElrle lot-
trt¡r of the bu¡i¡rc¡¡ iudgment rult with
rflp.ct lo fhcir particlpttion in the lrsne¡{'
thm for rhlch legd rcmedþr arc Eûughl

b¡ the ahrrehoHer. Ths s¡ne circum'

¡b¡rerr vhþh rcmove the bu¡lnesr judg'

mrnt ruldr proteclinna ln oth¿r contêxÎ¡
*lll æfrt¿ ifr rpplltrbtltry ts ths rhrtÈ
b¡lier drmr¡rd requlrcíìênL, Tlrur, dl'
fÉtûil cN¡lnot ni¡¡ th+ burinr¡¡ judgment

n¡l¿ xhe¡e the'' ."e pÊn¿hltly inÌcru¡t¡d
h t}r qurrtioned üû¡tctlìnr Bueh r¡
whrru tlny rit on bolh ¡'xlp¿ of r cotlor¡L
tnn¡¡ctiro or cngrgt in ¡¿lf-de¡linB- lr-
oruorq {?t À,Id il 812" Furtlermore.
tlrdr jud¡nent mur! f!¡hv th¿ c+nrlderr'

th¡ of dl m¡t¿ri¡l inlormrtlon rerrombly
rvrihblc of *hich rhry hrre r duty to
Inform Èh¿rulrer. ld,

ln prri4g flere con¡lierrti:n¡ down lo ¡-

"t¡rt" lq deierminin¡ rhe futillty oI tåe

rhrrcholder dcornd rtquLemrnt, thc tlel'
r*ræ Snpreræ f.urrt rquirs¡ thrt I lr'nl
fllllf

-:,.j=i 43.!.1+ :r_,!:t!:::. ''-dar ¡!. y3-n-ia¡-

h¡t¡¡d f*tr rlhgcd, r rc¡Eo¡rblê fuubt
I trcrld ll¡rt {li rhr direelors ¡rc dk-
lotrttrt¡d r¡il i¡d¿pendent r¡d l2l tle
ct¡llflr¡td trur¡rctioo rrr oth¿r*b¿ the
proilu¡t of r ydkl trerû¡¡ê of bruln¿¡¡

þd¡wrt. Hrncr, tln Court ... tr¡u¡l
rnrt¡ t*o i¡rquiri¡r, m+ inlo ll* Ínthpcn-
dr¡cr r¡d dirht+rcrt¿d¡reu of tlt+ di
rrctot¡ ¡¡d t!¡G oth¡: l¡lo tl¡s rubttrntirr
¡¡tu¡r of lb drrüengd lr¡nr¡sthn rnd
lh ha¡ü¡ raprord tlt+ttof.

I¿ rr tll. Il r. rtso¡¡rbþ doubt h¡¡ beea

ñ¡r{ fitl rrr4cct tt dl*¿r lh¿ diræt¿n'
drl¡t¡rauùc¡r rnd MePnåenoe ot
rhttlrcr tlc d.c¡k'o s¡¡ otlrct*h¿ r t¡lil
bu¡im¡ ju¿fn¡¡t, tlrc d+rultd rqulro-
rnqt ril bc ercu¡ed r¡d tlx rh¡¡rhollþr
D.emltlrd ta ¡unur tbe dr¡lvrtirr ¡ttj<m,

t (h ¡ì{r¡r 2l}. t9úf. lhh Cq{¡n ¡rrntËd I p
l¡oÍ lo lr¡n¡fGr lo tb¡r C€ur ¡ ¡ nl¡¡od cs
lc*!r v. Il lllm. No. l5{9ót {H.DJll. flLd ù¡;
?, Itltl, r d¿dv¡lþc gtil ty rnah<r lllhot
¡lunholdrr t¡¡¡d m tht tm tr¡nsúo¡¡
quã¡bfi{d ¡Es. s.. k¡l Rult 1.31. l{t
g¡rcd ¡ll prur.din¡r in lrwu untll rtrclutbn

OT5 FEI}IIRTI, SUPPL¡:ilENT

Pago.r,lit ¡,. ¡licr. {80 À-2d tl9, 621-25

{b€I.198{}.

l{l În lhe prerenl casc. lhe only overl
rcssrn Cottle allegæ !o excuse his frilure
þ erecule r Prc4u¡t demrnd l¡ th¿l
"[bþeure ]he defendent direclors $eie re'
spooaible f¡r the mrtttrt compìrirred of. it
{ou¡d h€ futik to dem¡nd thrt thay crurt
ttre torgont¡rû to ¡ue ll¡c¡uclr¡¡'" Com-

plrlrl f 22, Na othrr rllegrLionr in the
crrEphi¡rt }l¡Ìlort lo e¡t¡Dlirh groundc for
mt ¡n¡LlrU ¡ dcr¡r¡nd oh thå Ðr1or¡t¡on

fdor to rlc tiling ol lh. su¡¡. Furtlur-
more, tlc futler do mt dirpute thr f¡cr
thrt Cotlh ricvcr mrdc rny åuÊh thm¡nd,¡
Coltl¡'¡ rr¡rstk¡ ln Pu¡rrph t2 boils

down to ¡ cont¡nlhn tftrl, becrur¿ thc Hil'
ton dl¡ccton dlrectìy prrticþl¿d in ¡nd
rpp¡uved of tìÈ frrnilftlonr mgrdlng thc
creim pmþ't ¡nd c¡¡ino I'mnrlng pruce

dure, r dsmr¡d fo¡ then [o punut legrl
r¿medie¡ on Hllt¡n'¡ be h¡lf ryould bt futile'
llouerer, Evrr¡l rourts hrve held thrl the
mer¿ lrct lhrt dimcur¡ prrticipated ln rnd
¡üthori¿ed lhr dÌrputtd hnextion* under'
tying t}e ilcriçrtive eull h nol enou¡h by

l5:ll :: ::1:':':: ii:::e:r4- -:'3{::-, ¡-11

Å.Zd at 811; otctrù l¿sth rr- Grørr1 llll
F.zd 2{õ, 218 {2d Ci¡.r$Iljlii I'c*it n tur'
¡4 611 F.2d ?19, ?86 {3d Ev.l.æa, d¿nicd,
{Ét U.S, 880, rß S.Ct l7Ê, ?{ L.Éd.2d l{l
{f9821. lf t}rh wcre tht only prcrcquieitc

ùo rrruring dom¡nd, the ùmrnd rcquire-
ment üo¡¡H bc effectlvely rtpÊ¡ld ¡iffier
by def¡nitlx, lhc dìæ<ton h¡v¡ ¡ h¡¡d ln

rll corporrie tfrnrælions of rny conr+
quencr. S.G Gr¿rc+ ?û1 F'zd rl'tÉ.

th¡ m¡rùentl¡¡ thrt prior botrd rppravd
of tlr,r dirpuled h¡¡uu{lon rcgrtlr thc de
nend æquircmenl È ollcn couplcd *hh th+
guita droihr hut ¡l¡c univenrlly rcþt*d
$Í1¡mrnt th¡i dem*nd Ir ercus¿d vh¿tt
th¡ fir¡ctor¡ ¡¡e crllcd upon to rue llrn.
æl*t m behrll of the cor¡onthn. Ïüe
rrtionrþ for lhL ¡r8urnen! b tùrt t}¡e

o( thi¡ mc.lon lq d¡mis. l¡*ir, lnw. ¡1.

þcd rh¡l hc m¡de ¡ d:r¡rnd on Hilutt dl.
¡æloÉ ¡nd hl¡ c¡s rsld nol tc Ít+ÈÊd b1
:odryl rulln¡. Th. Coun *!U hqld ¡ ¡¡rrur
ìrcerl4¡ in thc Jupú s¡æ on l,{¡lt l, 1916. ¡t
lll'lo e,fl,

(I)TTI.Íì r. llll.TllN H{}ÎÉ¡.s t(lltP' lüS$
cl¡. s ¡!t f.gr¡tt' l'+l ft¡'E ¡¡l' l9.'l

plrintiff shareholdrr cu.nn¡t eßFecl !o suF pendente. ,4.roa,*ott, {?ll À.2d qt Etlt-

bsefully place lhe litigrtion in the ïands of This espeet.f lhc !+s¡ h¡s not b€¿n e¡am-

the ve¡y prrLica whore Nttions arÈ belng ined as thoroughly by thc c¡ulls, though

chellengul, ,tgrin. this circumstsnc€ &lone lhe á¡onson caurl ulludeiJ to the mrmrr'
ie not suflicicnt withcut mo¡¿ particular' ¡¿ss of this €rcepdon phun it so!¿d rhut

hedrllegationsregardingdirect¡rrli¡lnbe¡- "in r'r€ ra'es B lla¡rËt{tion may Ùe m
ert¡dnets in tiæ underlying business trsra- caægioos on lt¡ face thal l¡¡ord *pproral
rttiom t¡ e:rure tle ehrr¿holder dtmgnd cunnot meet t¡r t¿et of bu¡ine¡¡ jndgment.
requirtmenl ároillorl, {TB '{'2d rt 818: iftd I sub'."nt'!ål ìltelihood of dirÈÊtor lii-
AIIíæI o¡ behøff a! ûencrsl Eilorx bi'ty rherefrærr¡Bt¡t,,, J¿ ¡t'l'iem,ha.

Ë:ü.* 
j'.Ëi:'r,"-1íËï'"í"#/*äl:iffi l;J,ïï',fii'i,'if i,"i,å'lîi;

F.2d 1026 {ld oír'1s85}' re¡t thr! rny of tlle e¡¡ino lr¡n¡Ecrion¡
Tte¿¡ rre nol lhe lyp¿of excuses_which iere the prsdu¿t of rn¡thiry beridec ¡

permit rheæholdttr to c¡Frumvrnt thÊ de vrl'xl bu¡ine¡e judgment- Tl* ptoÞctions
m¡nd ¡equi¡emenl unile¡ the_.{rtruon t*sl. of the bu¡i¡re¡i judgment rule ¡re r¡rired
Rethtr, u the tir¡t prrt ol t}e lert cug- *,t, ¡n fn o"* of imprnperly-moti*tcd
ßestr, th€ rllegrthns musl cre8,t¿ *.**ll ro¡oar¡b declahnr. not in ti.,e ctre of p,oor
rble doubt lhrt rh€ rnderly.ing crparele i"ä.'îi-.. C"ttle;s only ,u*u"". ¡¡l"-y b"
lnil¡ctbnr we¡e mrde by dirinterest*ct -:':: --'---.

rnd lndependent direttorg. áriää ää ¡t the annu¡l ¡hrreholdcrs'meetin['

i¿¿ 
"i 

ãL¿. A¡ elrbor¡t¿d in further de. Next, tht C¡t¡rt rddresse two ¡ddirion¡l

rrtt ¡y ttt. court in Pof?o¡air¡ t ¡titc, d8,0 pnÞntiat b¡s€E lor e¡tcu¡s ol demrnd

,t.r¡ irg, 62{ {Det.lss1}, "[dlirectoriet in' rrieed by cottte in lt6Potr¡ë to tho d¿fend'

t¡r¿¡t :ri¡tg *hen€Y€r divlded ìoyrltier are tntr' nlotion to dismle¡. The delenùnts

Fr€¡e¡¡! or s dir€clo¡ h* received, or is rntlcipattdth¡tCott]ewouldergueürathie
--.¡'r-r¡- ---..1..À .:.-..'.ñ."1 fi*oñ.itl h¡ñ. -r'---¡:--- -¡ .....-'^ ^¡ ¡---Â?âi¡ !¡(âtr!.r¡¡!¡úe w ¡raL6*lrJ.¡i

efit fm¡¡ the chrllengeú tr¡n¡ac!,hn *hicü ¡nd entrenchmet¡t in Íûrporstr ¡ffir*, tom'
h mt qurþ ehered by t¡e sboc¡rholderß " pl¡int ll 19, ät, ruffltiently {¿¡¡¡¡6þaÉd
Hovever, in Cortle'¡ c¡se, n¡tlinE b*t rytl ihe tuttllty of ptr-ruit demanil, *lthorrgh it
rlleged xh'rch ryeû rÉmol€ly Eù98Ê8tB th¡l ls spprrcnt frorn ths complrint rhrl CÆtlle

tle llllt¡n dlrecl¡¡r' dæi¡ion to puneûe l¡te 
¡nc'¡¡¿n the¡e clrimr ra part oI hi¡ ¡llcxa-

$rim prnj+c|,. t" Pocl"T vilh tfe ry1 Jon J¡lJ¡l¡.y rnd not ¡¡ ¡n ercu¡¿ lot hb
portedly ¡¡l¡¡lou¿ l(or¡h¡k or l¡) ¡b¡ndon f.tt-;; ;;;i- r dem¡nd- Hçueyer, rincr
tl¡c c¡¡ino proþt foìh*ins ]t lT:li5 c"i,r" *""ilv *'çræd t}e-re pù¡nlc in hi¡
nirl wr¡ molivtlcd hy anï Derron¡l intÆr' -*-- --ï-
eat, l{or, for crrmple. h"i-ö';ilä memorrndum in oppoeithn tÐ t}ê rÍoilon tE

rlle¡irace b+en dkg+d .uc|l iht-a ffi'fi di"miea, te nill dc¡l uith thsm brhflf . l¡

reclon¡ouHbe pr*umed"'illiT¡-äïî' P-qlY':' ¡ Erc¿' 4tlû ,t'2d 61s lDd'198ü'

ilcncr.,. Bec¡ur¿ *"" "f r#ïJ;lfü rhe Del¿w¡re supremc courl rpplied tfi+

¡ltrgrrioru ¡ri¡c¿ r *-;;; dr;l;il ¡rlrrcþl+r hll out in .{.r¿nson l.o e rh¡¡e'

tle Hilr¡n direclon t*r* d#;;;t d;;; Lokier suit rlÞ3lns *ronsful reþlion of e

f"¿ug*J."r, Cottl6 hr¡ not nr,ot Ih€ f¡llt t¿nder offer by tfie corpont¡ din¿cþ¡s'

Á;î¡ th_ i-*ou rr3Ì fÐf excuE¡nß de. the pl*inüffs f¡ited to mrlce e preruir de-

iu¡t¿. ¡nr¡d on thc direcøra' clrlming ¡¡nillcrÈll'

^rl phintlff-ahrreholder c¡n [l5o be cx- filly thrr. dcmqnd ¡]outd be excuæd'

cu¡ed fmm d.mrnil underrriå-]" tii" * Àmrng nther thinge' tlre plrintiffs in Pa'

rhe crn rìlege p.rtioof*-irfi îr"t" *ii"i garlir-tluimed th¡tiÏc directors'rÉiett¡gr

arot . o."io*tl" doubl thrt ¡h¿ chal' Ûf the t€hdÊr offtr permtttnd lhe¡r 
-bo 

r¿-

irigud t .*".tjon wu the fruducl of r eeive ,honuses undcr ¡ shrrtholder-ep'

v¡l-id buslnee¡ iurlgment noi*ithstarrding proved cxecutlve tompenselicn 4".t1::Ï
th* dírrctora' rlìelnt€¡esfr.dnùsr ¡nd inde of cor¡rorale as$etsl sttd lü m¡ifl¿¡n lllË¡r

EÐ

t-
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lt00 Ti¡s f E]]EIIÅL SUFFI,}:MENT
llDllls v. ltfrüUt] lltil

Clrr E tll f'BrP?' ll¡ lED-¡¡kL lt¡rl

ployer's Frûfir's}arirrg plrn tur lxncfils tlmployee ntctirtmcnt lnrorrt St+urily '{ct
'*nã p.n"irlt" in .oun*iluu with rlistribu' of l9'l{, [ 502{cf' :¿S U'S'C'Å' { ll:tä(l'

lil ;Lllililii",ili'îl--,"f ',lÍ ii*|:Ï d Plrrronl æ*r

riong for sumnre¡y ¡*¿e^"n, ä*'iJïui;, Formcr tmployee çh¡ rr¿s l:rtici¡run

Courr. l{ewbtr[r, J.- h¿ld th"t' 
'iit ;;ì;;;i irr prufit-shuring plan ruas cntitled la-penal'

of b¿ncfiu ¡o whi¡h "tplr,l* *it n'iiial fcu 1nd+¡ 
Employte ftelirern*nr Incomu

prerented genulnc irrue "t ,""ri"i-i* 
selritr ,tcl lor failure of pl¿n administrr'

pr.ecluding ErmmÈry i"¿g.t"; fzl ;phyl t'or to norify employec of detisinr t'o dtny

er u¡¡ enlllled 10 lenrlfi€B ii.'äi¡"r"it requerl f-or benofits upon,receiTing *ritten

¡dmini¡tntor bû nolify ¡,¡* åi'¿ätì"- ä nquest fy uert¿d b+nefllc or ¡e¡ron fo¡

rïdïñ*;t*ïrîJåx lTi'îfi',"'ï *H:q*lÏü dLü #,:ii'üffi' -1,

Lttãf"i O pmriding*tmptuve" *itt' '* 
2s U'SC'å' Íl 113t(tl' ttlr'

quertcd phn dotum+nls' É. ptnrlonr C+lg

Ord'ered mcordingly. Fornrer emplotec wh¡ x¿s partici¡*nl

in pnrfit-rharing plan wrr *ntllled lo sl'åtu-

l- l,rtlon el tory drmngea from phn ¡dminhl'n[o¡' for

Pcurlor¡,Ft3g ¡dmlni¡ft¡bor's delry in- mmplying.*ith

['ormer +mployec's ¡ction {rgÊin6t sm' emUlolls rËS:ell fÛr Plrn documcnts' ìr-

f¡oy". in¿ Joiniírt"*' of 
'proiir'¡hur¡nß 

rt¡¡eetive ol whe[her empluyee ur*8 Pre¡u-

pl¡¡ for lumprum di"tnb"d;';il;;ä dkxd or adnrinist*l'or ¡cled in sood fnirlt'

bcnefil¡ w¡¡ ttndered t*tii'ttplti--ì Elulu¡ee Âelirement lncome Securits Àst

nlurlng þ ¡EcÊFt u*r¡"-lrui'rt-t'*¡"* 't iutt' | &lllc]' ?s u'S'c-Á' f lt34tÌ'

b¿cn offe¡ed lhsm; hqwcrer, "rypropriatt
---.-)a,'-^

i'iñïff;Jr;:';i*ä'î¡"r;I#;i trrlvrr -A' 
Hodtratv' sourhnerd' nich'

imnloY*e f,31j¡ç¡nent lnco¡n+ Sæuriry Ä'ct for phinllfl'

*ui¿ ir*tu¿" hcnelitr lmpruperty ilenkd. Sþven F, Sp+nder, Flint, lrlich', for de'

En$o¡tc R¿lirtmenl Intont SecurÍty -'{et fendrnt.
of 

-tcír. 
$ 6{l{r[$]. 5¡0, 2s u's.c a.

il llsq¡N$t, ll{D' ilE}ttRAHDU# r}pil{IûN
l, f.dlfr¡ ç1r¡¡ p,"o¡¿s¡¡ r-2lg? ,tND OnÐEß

Àmount of bcnelîl¡ to which former

emph¡ce *¡r ¿ntjt¡ed 
",ø.t 

p."iit*rt"i"i NEwBL'tlr' Dklrtul Judge'

Ë Éi-¡å,.{ genuine irruo of m¿rrirl Btfore lhe court' ¡r¿ the prrtits' cross

i..t 'o.olu¿¡ng sumnr¡rl iudgment on foüon¡ for summrry Judgment prrßutnt

"1.:lri'J;Ë;"ofoy*n*tfu.in"ntS..urily 
to Rule Et, F+d,R-Civl'-' on the hsue. ul

;;;,ùt"s frc¡n i¿n¡rl of ve¡lcd inüen¿t lhbility' Thir c¡¡e ir u artion rgtinrl

ilÉ; .; employee't Ùermin¡t5on' Em- dof¿nianu Fmnklin Electric and Johrr He

pLí* n"f¡",olnilr**. Sæurity åct of gue for brnefitr rnd p¿r¡Elt'¡€s in relrtiun-

i91{. ll 6o2f¡)(3}, 610, fs u-S,c.r' r-hip ro th€ dictdbution of thc Fr¡nflir

tl riæt¡itil, frro. Electr¡c Frof¡l Shrring Flan lhtrtinafter

!. P.Edûil Þ¡lü referred tt rs the PìanÌ'

Genenlly,cl¡imen!¡underretircmenlp]1i6ril{.lrlerr[nBemis,tPrf{ic¡PÙnt;[
plenilnuut 

"*tru.t 
rdmiiìstr¡livc reme- lhe l¡lrn, w¡s t¿rminrt€d fr¡m Franklln on

dkr brlor¿ eeek¡ng f"deraiiou., .*"i** lil¡¡ch 86. tÐ82.. 0n Â¡rril 19, l$82.lletrris

unlerâ efhrullhn would bc fr'rrlle ¡s cl*irn' srdnL a rtquest by cerrifierl n¡ail -fo¡ 
Lht

rnt.hs¡ t+€n or wilt b+ *LttXi"lfl ¿t't¡*¡ "nonforteilcblr: veskd lnrrjttn'' uf hÑ'a¡

merningful arc€sf, Lo **tü- ti't*¿i-s luünt' Hague did nut rtsgttttl hul rlåirìs

ËÐ

poritions ol runtrol in cor¡roratc maß¡Ee"
ûûrt len[Þric]ment]-

ln reþting llese chims rs ¡ b¡sis fo¡
ercudng dcmrrrd, the Pogrorlin cou¡l noled
that plrinliff ¡hrreholderl "huve [hu bu¡-
úen of demonstrrtin¡ by prrticulrrircd nlle-
grthft¡ lh¡t the , .. Id¡rÉctor rctlonl b eo

dcvoll of ¡ legirimrÞ €o4ror¡te DuD€¿ r¡
tr t€ ¡ r¡rtê ol rs8€l¡.'' ¿S Â.2d ¡t 8?ü,

¡f Cottl¿ h¡d mt¿ thh plerdln¡ obllgrtion,
dcrnrnd *ould h¡ve hern ¡xeuscd under
th¿ ¡erand prrt of tlc ,{rotron t¡¡t di¡-
cul¡¿rl rho,ve. Hrnoe, hir colpof¡l,e w¡rte
clrim rdd¡ ì{thing 10 hb dcmrrd excu¡e
¡Er¡mrnt. Tte frgorfír oourt lurtler
not¿d th¡t r¡hih r chim thrl di¡scþrc h¡ft
¡rt¡d viah lhe ¡olc or p,rinury ¡noltvc ol
F*Ðetrr¡t¡nß ll¿m¡¿h¿¡ l¡ o[flce *ould be

ruffkir¡¡t b rrcuÉ€ dem¡nd, the phintiff
murt rllege grrtituhrized frct¡ to ¡uetain
ruch r rhkn, fd rt 6fl, ln lh,c pr+sent
aæ, Cotile ht rnrrely pled h e corrlu-
rlonrl lrrhio¡ hir rhrrye th¡t fhe Hilton
di!Étârr ¡old the c*ü¡no pmject y¡th,out

biddln¡ "ra rn ímproper ent¡enchment de-
.t¡-ô a^.r^J -Jl ^ 

e^L^-,.-- ôrr.t!-¡.! ^t

llilæn," tamph¡nt I tÍ- Tl¡iÂ Oourl doe¡
mt vhr thb rlþrtbn rr llx type of
prnicul¡¡l¡cd plcrding of er¡t¡enchrncnt
¡ufñrhnt lo +¡tr¡8c dr¡n¡nd,'

Cottb'r conpLht muBl b€ dicnisæd un-

&r Frd.[,Civ.P, 23.1 in light of lhe rborc
dlu¡¡¡ion.t Wh¡¡e lh€ ,{runror irrt rp
pr¡fl lo pæærl rubrlrntJrl t*rricr¿ t{ thc
rnrblruruc of r ¡h¡¡tholds d¿rivrtive
ruB thir Corrt belLvcr tft¡t Il¿ tehr¡rc
Suprmr Cotrt contcmplrtrd pæioaþ thrt
rt¡ult. [n i{r o*n rordr, thrt ooüÉ lelt
ürl 'ttilrc ru¡¡¡n¡hle d¡ubt rtrndrrd in
coojuttcllon *ltl¡ tl* prticuhrity rcquir+
¡ç¡t af l0lu¡ærf] Ruh 2t.I ¿kiler the
r¡¡rs¡tlrl ld¡.m btt*crn rvoiling rbure

+ Collk clrlrmd, i¡ rny.ycr! th¡t l|. rod nor
rÊhr otr úc trl.Emhmr¡¡ ¡r¡umil ¡6, 3a-h[i¡l¡
m rct¡É fûf LlrÊ p<t ruit dcmnd rtqulruænt-
Pt¡h¡ilfr,lruri¡¡ llcfffir¡dum ln Og¡cl.
llon to Drfrnd¡¡¡J ¡rlallm l¡ Dlgnls B¡rd or¡
F.*.C.P- ll.l ¡¡ Í. 1lÊ notr thrl Êy.n ulth tilr
¡r¡ütrßt. hlr plcrdl4r ¡rc ln¡dcqurl¡ lo cx,
cu dcm¡nd.

t, l{ollonr to d¡5rnis undc¡ Ftd-R-C¡r.F. l!-t arc
ord¡r¡f¡lÍ dairkd olely on thr b¡¡¡¡ ol the

of thc drriv¿rirc aÉti{rn i¡lìll forci¡g s pl¡ir¡-
t¡ff lo plcud evidence wilhout úe lpnefÍt ol
distovery." Ìogo.rlin.48O å.¿d at liZå, ln
the corttxt of Fcd.R-Civ l'. 2il.l. fed*ral
courlç called u¡:on 1o r¡r¡rly ùhe Dehware
demrnd excuse ¡þnd¿rd ¡rusl. avo¡d qn oy-
crþ reatrirtilc rerding of the ,{ron¡on
rulc ln order to mrlnt¡in thnl b¡l¡ncr ¿nd
¡emrin mi¡idful t}rrl th* phintiff ¡hüchûkl
er nted onlì plerd frcl-r *hirh raire s ær-
¡o¡uhle dor¡ht of dirfctor dicinta¡¿¡Þdnecs,
rnd ¡rot ¡ certrinty.

In, tû¡tclljsroN
1ü¿ defondr¡tg' ¡nolion 1o di¡m'u¡ C¿t

tle'r oomphht for f¡ilurc to complJ xith
Fed.R.Ciy.P. ãl.l i¡ rlhyed, Àccordingly,
tlp defend¡nu' motion for e probctire or-
der l¡ di¡missêd ¡¡ mml. l[ is sû odercd.

lirrvin EEäiú, Ftalntila,

?,

John llOCUS, ¡r Plrn Àdnlnlrtntor tnd
Tru¡fæ of tht Fr¡nklln El+ctrlc Proflt
Shrrlr¡ Phn ruJ F¡rnltln Ek'cl¡lc,
lre., r ilhhJ¡rn cor¡orrllor, Ikfcnl.
¡tìt.

No. t}{Y{tlÈFl-
Unitcd St¡t¡s Dlr:rict Court.

E,D, Ihhlgrn, $.D.,
¡È FJi¡t.

lpril 12, l9BS,

Former empioyee brolght ¡{tion
rgrinrl employer *nd ¡dminist¡rlo¡ of em'

ømplrlnr, llrels r. gr¡¡rr¡, ?lll F.¡d f4J, f+¡
(¡d Clr-lgf¡), lth¡¡É Illlton'r motlôn tc dlß¡¡¡l3s
*rr ptndlrç rll lc{cnrl¡nt¡ fllcd ¡ motlon fq ¡
prtraçctirç o¡dtr, Fod.[-Çi¿F. l6{c], r4rdi¡¡
q¡lr¡Jú¡ßa dl*eery rrqucsrr bÌ CoÌlc- Àt ¡
rtrlur l*rrin¡ on Hormhc¡ l. t9tJ, thi¡ tø¡¡
lndlcat<d lhrl lt sffld dccidc ¡Í s.h¡r qd€r tu
¡ulc on ¡hcs Lwo mllorr Crantln3 thc rto
tlon to dlr¡¡l¡s rcodtrs mæt the molion for
protalirv ord<r-

/îIffiil¡)ï.r*-
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Àc¡odi¡¡ly, t¡È dLtrict con:rl'r þnn
¡o¡ ænvs*i¿tt¡ dhml¡¡rl t¡n¡PL bc .to'
úletd ¡! ¡bure of dbentjoq rnd itr d'E

¡¡b¡¡l of rh¡r rction ia hrreby ÄFFIRI¡ED,

ST¡ FEDER¡L EEFDEIßE 
'I 

8EßIE8

DLOIåIJFE' lttG, Phhtllf-.t¡pcllcc,

r,

f t¡n¿ll,l HE lt{TßnillTl(}HltL lNC.'
Ihlcr¡ut.llpËllral.

H¡' åLtÜlt

UÍ¡t¿d 8t¡tl¿ Court of À¡rPeelr,

Sctenth CI¡cui¡.

Ärgusd Ûrt. 11, t986-

D+clded 0ûL Xl, lg8$,'

Dginbn lle.:. l, 198t.

n¡héúr D+nkl Jrn' t{, 1981,

Lhfe¡rd¡nt rpperle<i irtra iaiuncúve or-

d¿r rnt¿cil by the Unítd $t¡ts Dbll¡ct
Cou¡t for the ilorl]:er¡ Iii¡l¡ht of lllinoi¡,
Ëutern Ditllon, Hubrrt L lV¡ll. J., ¡n

tndcarrh i¡frinlÊ¡r¡c[t rult' tte f.ourt ot
Àgp.r¡r. Fornrr, Orcuil Jud¡t' hrld thrc
(t| tJ¡uhthn rrrthor¡¡.tl Jrailgr to enlor

inþnethn tlrt tlcri¡t¿d froa lù$uSE of
¡tipuhllon, r¡d lZi plrtntiff r¡¡¿ enlitlcd to
rrr¡d of rcú{tn¡blc rlümnï lcer r¡ ¡r¡+
tln fo drlr¡rdr¡fr friYohur 4perl,

,tffirn'cd, wltå ¡¡uti¡¡n¡'

t. Ell¡rbtlou r-lltl2)
Stipuletion ruthorl¿sd judgt tl enter

inju¡¿tb¡ t¡¡l dßvirt*d fmm lu¡urgt ot
rtlgrlrllon, *horu ruprht'nn provided ltat
{etetil¡¡l would com¿nt to entry of r finrl
o<dar, rnd tl*n ahled ¡irt ol ordet, t}ur
lervi¡8' it to dblrict judge to farmuhts
er¡!¡ hngurye.

'Tl* cu wr dæid<d {ron ¡lw bcæh ¡l lhc
clox ol the rPp(llmt't ¡rIúNßL, wilh â rl¡ft'

l. Inlunttlon FlO
Princlpler of eqully iurirprud+nct codf

licd l¡ Fedcnl Rql.r of Cirll hto¡duru
*ouH rutomrthdþ ortand rernh of injuan'

iion rgrlrut cor¡or¡tion to offk¡er¡J il¡cÊe!'

rolÊ, otc,, rhrn rcting in thea¿ clF¡citjcr.
Fed.Ruler Cir.Froc.Rule 6ü{dl, 28 U.S.C',I.

t. F.dü¡¡ tlrll Pmrcdu¡c eflll
Pl¡l¡liff rr¡ rutltl+d tr nv¡r¡d of r ¡e¡-

mnrtlc rttomry f¡e¿ r¡ ¡¡¡clion lot ilc'
leîdr.nt'r frlvolou¡ rgpcrl, rhere rppcrl
rt¡ ifforl bI dcfc[dt¡lt to renegt on dipu'
t¡tion tì¡t ¡l ¡i*E€d *hh itr eyrr ogcn end

*eirer of rllor¡¿T ferr in prrtier'atigub'
ti¡u hrd rtfrrc¡ro otþ to ploceeúingr ln

dùt¡irt oourt. F'.R,l.P.f,uh t8, 28 U.S'

c,t,

Edryrrd D. Cilhmly, Edsr¡d Il. ûilhmlv'
1*1., Chlc*fn, lll, foc &t¡nd¡nt'rpfelltnL

Jem¿¡ Yr¡ Srnt¡n, Ejlt, Ysn S¡nten,
St*sdmr¡ t Slmpon, ChicrSo, lll., fo,r

llrinÉff.rppellee.

ß¿foæ B¡IUEB, 0h'nl Judge, POSHEB'

Cmu¡l J{dfÉ, r¡rd FELL, Senior Ci¡tult
Judg*,

FOSHEB, Clnuit Judge.

thir rpperl Prta¿nts e rcrel rlthonSh

rût diffsulü queâlhn rr to the meuln¡ ot
r rtipulrtbr rceolvllg r trrdcmut dlrpuÞ.
Fhrllile, Inc. rtUr Fúsdr¡ct t4 flsrlsù, h-
chrding r prtrtwrtlvd fo¡ qrt llo*er¡
çhich it rell¡ u¡drr t¡s l¡ldrnr¡l "tlonl
ife." Flonlin¡ lntrrnrtJoul, [nc- olfnr
tÀè Fubl¡c ¡ fute+orisrfoig rú dtlÞtry
rer+ix throuSh t*leÉnnr t¡rminrb l¡¡hll-
ed h gublh r¡e¡¡. I'lorrlke ¡ðrtght to
refi¡t¡r ''Flonli¡¡r" tlth lhe Prbnt rnd
Ttrdem¡rh ûffl¡e r¡ r re¡titr nurt. F1ù
r¡lile lihd botå m oppor.iäon *irl th¡ Prt'
enl rnd Trr{e¡u¿rl office ¡nd ¡ cofiPhitt'
ia the ledersl di¡trict court in Chic¡go,
th*ging Flonlim will¡ trailcm¡rl l¡'
frin¡emenL Flonlife requaalcd rhal srt
¡nnt+d r prethninrry lnluncd+n in th¡t
rrtlon, rnd Fhrrline likd r not'rce of rppcrl

¡rrnl th¡t ¡! oflnioß wwld tolloY.

FI,{)*ÂLIFE, lNC. v. FLORÀLlliE Iì{ÎSRI*.. ll{C. Él$
0r¡ rllfl{ Jll ttl\CL' llt¡

to t}h *urt; llre P¡tr¡r ¡¡d fr¡d¿mrrlc laþnctlon th¡t devi¡t¿d lrom th¡ lÅhgl¡lße

Offrtt h¡d bf thi¡ ti¡ne curtrinÊd Fiml- of thc rtlpuletion.
ifr'r op¡oaitlor ta tho rcaùtntinn of "Fl+ ttl Tlrr ¡tipul¡tion i¡ a crnlnct. lt
rrlhcr* rnd Floarti¡e Ìrad epp+rleú lo the murt b¿ enfortcd ¡ccording to lt¡ t¿nn¡.
U,S. Court of Äpperl* fot the Fedenl tT¡- lt ¡t hûd a¡il lh¡\ in th¿ eYsnt of the

cdl tt thia iumture flor¡lln¿ dl¡mt¡¡¿rl Fcder¡! Ci¡cuifr rffirmiry thr rullng by

I¡ rppo¡l ln lhb court rnd tlrr pdix Ure P¡t¿ntsndlr¡d¿¡r¡¡rk0tfire, Flonllne
rþn*d rud filcd vith tlre di¡t¡lct court r toutd co¡rent fo tle enþ ol tJre folloxing
rti¡ulrtion th¿ krl prn¡r¡+h ol ¡hkh ordcr, or tlre rtt¡¿h¿d ardet, or Én oÌd9r

Itrtül ltril¡& t¡ lo!lo*r, or hrd otherçi¡e indi'
la tL¿ evenl llr¿ dechton of the Trr^de- e¡t¿d th¡t t¡Ê Frrtlq hrd ¡Írc.d on th¿

¡o¡tt T¡i¡I rnd ÀppeeJ Surd [of tl* lrn¡urge ol t]* conre¡t ordct, Úr¿n ths
P¡tent r¡d Tr¡d¿¡rurk Olficrl ir rl. ird¡e øuld not {rt hrat on tha ruthority ol
f¡rrnêd .., bf ihe Feder¡l Cinuit -.,' tln etipuhticml rat¿l r dlffeæut oder, ar
úËtemd¡nt tnomfi¡w] rvill tlrercupon h¡ ilil h¡re. Eui thri L r¡ot rvhâl. tl¡t
çrivc ils obþtlon to þrronrll Ju¡Ld¡c' rtipulrtion rrH. tt rrid thlt frlor¡lin¿
üon ¡nd yër¡!€ ¡n thh rctho, rnd ¡¡ill rsouldcon¡entt¡t¡elnEyofcfi¡¡lo¡dtr.
coûEeùl Ìo entry of r ti¡ul ord¿r r¡¡i¡ut ud tìen It ¿t¡t¿d tftc gi¡t ¡l tllê order,

ôefendüt, s¡fhoÀrt i¡!É r¡¡c¡¡menl oi tlur Þrving lt t4 t¡É dirtri*t jud¡r' upott

ibuugtr, or rtton*y leer ¡nd corb, Fer' ooruldering poporad dr¡tt¡ oi ¡n ¡ctu!
mrnenUy erþining defedrnt from uelng order then rnd ll thc ca¡ditio'n prtcdent
rny trrdcuurt "Ifoiltnß" ¡¡ I ço¡il fer' ln tle rlipulrtirn t¡g fulfllled, lo formu-

ture or in rt¡'lir*d form for teþm¡rlet- lrt¿ tlÉ Ér¡ct l¡ng$age. lf Flsr¡line mh.

lngunJte¡¡tdllord indurtrycrcditc+rdr, t¡urhd the judgs, ¡lI it hrd F-fu *.*
oion lhc ¡crvice¡ ¡¡ rpecifled in the negolietl tl¡: t¡rct ¡ngu¡Ss of the o¡¿¿r

d¿fmd¡nt'r rthur tndcmrrL rpplice' *ith Fhtritle.
thn(r) ot uy odlret m¡nnsr ln the flonl f2l Àny otùer ¡ntÂr$Èt¡ilon v¡ould bo

irúuriry. ridiuuiue, irol¡.o ¡.'.; irrr5u;¡-t in ii;'
fte Fedrrr¡ Chu¡t dld rffirm, thereup dJpuhtlon b ro phialy not tlrc lrnguegeol

on Flo¡dlü rubniü¿d !o th€ d¡¡triet judú, ¡ finrl o¡d¿¿ Â mlnor Poht L ürt' }y
¡¡d the ArttU jufue" rttcr r brtef úi¡cur. .omitting rI ¡sf+rc¡¡ce to Flor¡lino'¡ off¡
¡lo¡ çitl¡ *¡n*,i foo f,og' ¡rrticr but wltft. ctn, rnd porribh ructeruorr rnd urlgru.
oqrt ¡! Êyldctrtlr¡ï *.tint; f¡ned, ùo fol. tfu rtipulrtion, ji t¡crt¿d ¡r r dnft order

lo*in¡ tnju¡¿t¡vr ffdàil ntlrer tl¡rn tlÉ ¡kat.h of m ordcr, mlght

nrtrn¡¡nt Flo¡rll¡¿ lut¿r¡¿tbn¡|, Inc., hrit4 ¡r ¡fgumtnt il¡t m hun¡¡ b+in8

iLr offrsÙr, rgentr rnd rll penoru or couH be hcld in ænhmpt tor viobting lt
int¡t¡a in il".t o. prlvlty rlth lt rr,o r¡d tlt¡t Ìlor¡lim coulil not be prtvented

pcnnrneatiy cnjdned'fmm ¡ll ..r¡rtÈ|. f¡om ¡einoorponrln¡ rnè contÍn_uing lo urr

i¡¡e of fþ inô*iu¡t, t'dc rþh or der 'Slorrll:¡e" u r t'rhmrrk, ID f*t lht
tgi¡oi"FI¡RAüilE" ot my colonble princiqler o¡ Suitt.lurhqT*n-ø {in¡a
ii.rit øo tlo¡oof *h¿tJ¡¡r rr Lrdernrrt, in Fcd.E,Ctt.F. 6õ{ilJ would ruhnrtlcrlþ
trrôe nr,r¡e, ¡e¡rie¿nn¡¡, or tuy olhei crt¿nd tùe rc¡ch of tht lniund¡n to offr-

cobnbìe i¡r¡¡thn of ttr¿ tt¡denr¡rt ¡nd oelt' auootB¡¡'!¡, elc,, rhtn rctin¡ ln there

t¡rih Frnc flFLORÀLFË" of lh¿ Pl¡in- crprnltler {¡¿e If Wrlgh¡ t llilt¿r. Fedenl

Uff lon¡¡fe, Ine. Such laiunctinn is Prrtîce rnd Procdurc I 1$Éû fl$l8lFiur
.g.lr.¡ ùiú* bt ü¡e DcÍená",,i of ¡nl rlren lloirltno e¡Iûot .'ÍuG thrl tho ¡o¿ge

t-d"r..f "FtOiUfUlfÈ" ", " *o.ã ¡dd.d ro lb¡ rtipulrtbn *h¿n hr m¡dr lhc

fe¡turs or ln ttyll*d form fo¡ t¡l¿m¡rk. inþnclbn erprerrly r¡¡licrhlc_l,o ruch per-

egng unitr 
"rå 

fto""l induatry credit son¡. ln rn! event ¡ c¡reful dnfl¡rnrn of

inú, ot on tlrg BEwice¡ t *$ifi"d ln ¡r latu¡l injunction rrould n¡! bs lilely to

Uro úftn¿nt'¡ Yrrloue t¡rdëmrrk rppli' ltave the mrll*r !o lmplkrrion'
c*fün{¡} or h rny o(he¡ m¿nner in'ihe llore important, Íf ths "order"'ude¿m¿d
lìonl inilurtry. limitd to lha word ''Ftor¡lire," thu¡ ex-

f'lorellnr rpperla, arguíng rhrt rh€ aripulr. cludìng ruch c¡lor¿bl¿ imiutionc ¡¿ "Flor¡'
tion drd noi euûrotite drelue'e 14 Ên Ì€r sn Ling" i! i¡ not ryortlt Lhe prper it ir ty¡*d

cÐ
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õtrr ¡irEÈ Jt *ould tnrble Fhrûlin€ to tou'

tioue lts l¡ademark inlringemen! even

*hlle æmplylnE rtth tåe "ordcr" by ab¡n'

doning the tnade¡nark "Flordinc." Fluilly,

if ttre "order" ls deemed limil¡d to the

t¡¡demrrk "Flonline'' rnal erclúdeÊ the

u¡e of lhe nmre ta I tndo name, lhen

¡lrne Fhr¡line muBL uc¿ il,¡ nrme in it¡
rd+erthing üo ilentify lt¡elf to iis cu¡ton'
ors, rÌd on ilr teþhone hrmini¡ r¡d
tndernrrh, there will bo tlre ¡¡mr likellr

hmd of oonfu+ion as wlt$ ule of lhe n¡ms

¡¡ ¡ l¡rdem¡rL llre only dgaiftcrnt dit'
femncË¡ b¿twor¡¡ the ellpulrthn urú lùn

injunrtion rctnilly enærrd by tie iudge rn
tJræe rcceraery to give lhe rtipuhthn the

body rnd b¡erlh of en affcclite inJuncllon'

lt lr hrrdly üfeþ th¡t Floralife, I¡ ntsotJrt
lng the rtìpulation, melnt ø Siue u¡ ilr
trrt rgrinrt Fhnline trhlch it hrd derdy
+on boll i¡ Lh¿ Prlenl r¡d Tl¡dtmr¡L
0tfict rnd Û¡ the dLl¡icf aourtJ in erchrn¡e
for r pomur, cmpty, sorthlêsr iniunrtlon-
rhÈh h ü,€ ißh+ætstfun tÌ¡rl Fhnllne
phrer oti the rtipuhtion. Thc tord¡ of lh¡
:¡t-::!:rl,-- f-*_ -^¡ -^-rel ñr ¡a.oa tUE¡4"t_rrFrni¿.r

!u{h m hLrpre¡rio¡, r¡rd ronl¡r*f inbr'
prrtrüoú llrt Sitt ûn ¡orlT €rerytÌìinß
r¡d rhr oËl*¡ pr¡tt mthing ur lrnphuriblc
n¡rr¡ rnd rrrtrhlY ¡hauH not bs

rdo@ *ithørl rnT û9pûrt ln tl¡¡ l¡¡-
gur¡r ol lh¡ fonlnct,

tll Flor¡lifr h¡¡ r¡hd ru lo ¡r¡rd ii
t¡r ßfinr!'¡ ferr tl¡¡l ii h¡r i¡*untd ¡n
dcfcndin¡ thir rppd. *hhh it d¿ærjbrr ¡¡
r illin¡cauorrt rttËmPt bf IloßdùE t'o

F ¡t¡h ûüt of tle o$üSrtbnr tlt¡t lt fiÈeìI
rsuued by dgn¡U ttrn rtþulrtlmr. the
pr¡t¡cr ty thtb rtþbfün ÉoruÊltrd !0 b.
bourd by thr out¡o¡ne of tle rpprrl to tfu
Fcdcnl Ciæui! r+hith tþr¡life ron Ï¡ndr
d+*rr; rnd Èha Injuncllon cnhred by tùe

dlrt¡ict Jud¡e r¡r rf, brû¡dtr tl¡n [lorr-
line rbÕuld hrvr rntlcþhd È tht coDrÈ

qu{nct o! loring in tlrr Fedor¡l Circuil'
*tl"h upüeld lha finding af ¡ lilelìhood of
confu¡lon b¿tween ''Flotrlindt ¡nd "Florrl-
!f¿" St rgrre tlrnt thc rpperJ h frir-
oloue-¡n effort by Flonline to tenege on
r etipulation t[rt it liSnal *ith ltr eycr
oFn-¿nd tlrtl the r,vrirt¡ ol ¡t{¡lnsÏ's

'Â Pcttlþn f{ú Rchcrrln¡ uilh StrS¡trll4l lur Rr-
lulrnr¡ lrr flqrc ua! fil.{¡ b} ¡Df.tlrnlf bu! ss

FIÊHill*l{ r. EÊT.trEJ.lrï* 511

bruugh! nntilrrori Écl'xÐ r3Binst cueæBlfut d¿rd of reYio*. Shs¡¡¡n '{nti'Tn:st ÅcÎ,

birtd¿r rnd lt¡ ¡t¡c*holden, rport¡ sr€nå !t I' f, lõ U.S'C'À. l¡ f, Z.

ornar rnd olher¡. The Unihd St¡t¿a D¡E-

trict Couri fo¡ tie Horthern Ûi¡l¡ict of L Honoplltr Þll{t.îl
ltlinoi¡, E¡¡f,ern Dtcb¡on. Stanley J, Eær- tffhen competitorr for gquirilion ol
kotrti, J.. bifurcrt¿d tht l¡i¡l found tl¡¡t 

f ¡¡nchi¡e rre rlso hiilding ¡n ecquire ecneaa
tln ¡uace¡sful bi¡ldcr ¡¡d lt¡ ¡f¡clholdem L r merket it i¡ not cle¡Ìly er¡*.ou, to
¡¡d lh¡ ¡¡snr ow¡rer h¡d violrted lht rntl- chfino tfie,,rrley¡nt mr¡et'i r¡ the m¡¡kel
thr¿t ¡r*8, th€ D¡rrrict tourt_¿r¡¡ded t¡ uhich ¡æÊ¡r b !ûüfhl s.h€rm¡n rtnt¡-
drmrsa,ElH FSupp. *sS nef91d11!i rt+ tr¡¡¡t ¡tcr, It l, 2, tO U.S-ò.r. ¡¡ r, a.
ilon lo ¡m¿¡d *a¡ dcnled but plrhtjfft Í!Þ
tion [+ rmend rrr grrnted in prrttnd Þ l, nonn¡oltä Þll{I.a}
nir{ in prrt, t{ltl F,Supp.9åt, rnd_.ryl11 U ¡.,t¡fro¡t rult betuesn ¡u¡re¡¿fu]

iiiï;#:ff iiiîl,Tfli-'"i',tll'Ë*. jnll*lmfi H':[î#
of rport¡ ¡¡en¡ t¡ tl¡r u¡¡ucc¡eeful.bidder ffir.t m¡rlef wrr Iu prcrrntrtlrn of
viol¡t¿d ürs Sh+rmrn ÅcÈi f2Ì Ùre defen+ [¡"e otpte¡rlor.t bulcthrll ¡nd ift¡t fhe
rntl' lobbying of ba¡¡d of gorcrmn¡ of *f""irt s'ogr¡ghk ¡nrrl€t w¡¡ the Chi{t-
b*rletbrll lcr¡ue to reþt. tnnrfer of f¡r¡. no n .*fo¡¡i*'¡r.. *"r" not rlerrly rnu-
chiæ to u¡r¡uccc¡rful bidds¡ vr¡ nol.rnli fu*, Sf,*r*.n ¡tnttTrurt ÀcÇ * 1, 2,
lrtrt viohlhn; (9) ì.h¿ defsßdr¡t¡ djd not iO U,S.C,,I- * f, ¿.
conmil t¡rtlour l¡tele¡cnct tith conùrÊt
under lllhoi¡ hr; fil tl¡¿ defe¡rd¡nt¡ dll a yo¡r6e¡tþr Flt6l
mmmit tlrr toÊ ol unlr*ful 

-intc$rænq Su"c."¡¡rrl blddon' Efi¡rrl to ler¡e

#,:ffi Hiï.*tr.i,f1"Ïii# m*n H*ffiîi'H"i',tri'i
bÞ rirnr¡*c+i tõi orro. ¡n tir¿ cricuirwn ui 

"*i"*¡""J n*f"thdl tnn¡hirc a¡d ttrer+
"opportudty oo¡li' ¡equircd rsrn¡n| fo: * iñfil*d -r¡f",',,t injury on ulrüEcs¡Þ
c¡kulrlhn of drmrgea; (I| punitivr drrr lh i,¿¿"..- Sf,".*.r, fnr¡-tfu¡r ,le ll l,

ffi,*ä lii"-Ë#n fti|iil i' rõ u'sci ¡+ r' c

mt h¿ mcovs¡td, I lfonc¡olhr elf{t}
.tlfIrcêd I¡ Pr¡t, rever:ed in prll tr- .¡'lre Shemr¡Í Àct dos' pro¡4c¿ Èomptg

crtrd h ¡*t r¡¡d rrmmùd. ücn to rrqulre ¡ nrrl¡'r¡ nonoprly. Shsn

Errterüraot. Ciltuir Judgq dh¡eot¿d r¡n .tntiTnut. ÀcÇ fl 1, I, iÉ U.S,C'*.

h ¡crf r¡d fi¡Èd oúkEL ll 1, ¿.

TOl FDDËB'TL REPOETEE' ld 3E[¡88

CÐ

feee i¡¡ t}te rlipulrtlon hrr refcrence only to
,the præeedin3t l¡ rlw di¡lrict courÇ rud

we relær¡te thír ¡or¡¡t ¡ unuillingnarr lo
¡!!ox jt¡ prooe¡æ¡ to b+ rbused by litl-
g¡nta unuilìing ot uneblc t¡ evrlu¡te the

rnsrll{ of rn rgpcrJ. See, e"g,, DrÈir e
ïrump !1lg. C¿, u. I¡l¿¡roliorcl 'trlh oJ

fo¿tiri¡t¡ t frru*yocc ll¡o*ar¡' Ðí¡l'
Ifo. t, flÌ? Èrtw, sn¡-m üù cb.l3€6},
Rulc fft of ür F.ihrd ßuler of Àpptlrre
P¡oædr¡¡c ruthorirr¡ rn r*¡¡d of ¡t¡¡on-
rble ruryt¡/t fcc¡ r¡ ¡ ¡¡nsljon lol ¡
frlvolour rpped, Sar ìlote of ldvlor¡
f¡mm. lo Bul¡ 38; Ht ¡ KrxmP lfF.
Co. r, Irlrnoh'o*cl ¡¡¡h o/lfoltirtirlr
t ,lrro¡poce t/oÍfrr+ Dùl ÀIa tr ftPrû'
tû2 F-2d rl 265, F1o¡difc ¡hrll rubmit t¿

tl¡o clerl ll thir tourl *ilhin l5 dryr, r
rtrtfirÈnt of ilr rltornoy'r tær rcuonrbly
ürcuncd ln defrndin¡ tåia rP¡erl.

ÄErßrED. t¡il S¡ücIlÞl¡g

,tTr+g..

ìlrnll L FTSHIIÁH rnd llllnol¡ Brr-
t:ttdl, Iaa, Fhf¡Úffrt¡rll¡t+

I,

E8ífÁ1E OF À¡rùur I. WlBtÍ, ct el,
Ilcfcndrrlr¡tPællr¡lr

rrld

¡LLI¡|O¡8 BÀBrEl3fiJ,, lHC"
Plr¡rtllf-¡lrrll¡¡t

t.
EBTÀ18 OF ¡l¡ttu¡ il. Sff,fiZ' .t ¡L.

Ilcf rrtrrll-l¡P:ll+'cr.
Hq. 8t-l{Úl' tèlHt'

Unit€d St¡tet fou¡t of .rlggerlr'
Seryerth Cirtuit'

Àrsüe{ Fob, 2{' lg€8.

Dcckl+d Nov- 21, 1988.'

Á¿ ¡tmentleil luth $, l!lù1.

Un¡ucceeeful bfride¡ Io¡ pruleatlotul
b¡skrtb¡ll fr¡nchiet rnd lt¡ prerident

dl¡mlvd ¿fitr rhe Þ¡rlier rdv:sd th¡r rûurt lhrl
they lud reæhqd ¡ sttlcmnr.

l. lloto¡olltr .=t q l,t)
"ßchvraÈ rnrrtel" for purporea +l rn'

titrrrt l¡rr, ir comprled of tÏæ¡ tommoò
ttier rcrrombly Sntlrchrngerbh by t+rr
¡u¡r¡en for thc rrms Puryx¡s¿tr ¡¡¡d in ¡n¡h-
hg t!â d€l¿rm¡nrti¡¡n of tl¡e "relev¡nÌ mlr-
t f,' tha tri+r mtut dctldc vh¿thtr the

prodoct lr un\ur or l¡¿¡ clost ¿ub¿titules,

¡¡ to *hlch tlpre ¡re ¡ubrtrnli¡l t¡mr'cl¿¡-
ti.¡tÞ¡ of ðem¡nil. Slçrm¡n .tnlÞIÌu¡l
,lcE lt 1, 2, 16 U.S.C,|. lf l, 1-

l. FG&rd Courl¡ ¡=86t1

Finding in rnti[rr¡¡t c¡¡e ss lo area of
effec(ive com¡rc[ition ¿nd re'lergnl nlerket
ir eubþt to the ''dearly e¡roncoueli stan'

L llono¡olhr Fl¡ft.Î¡
Frdl th¡t the precirt irnpact of dh¡ed

ratitompafJflto conduct on tle bm¡d e¡n-

rumlng public rer¡in¡ u¡focu¡¿d ilocr ¡ot
prcvent finding tÏ¡t ¡ntitrutt h*r hrre
been viohted. Sherm¡n .lntlTtu¡r Äct.

If l, z, lõ u,s.c.,t. fl l, 2,

S. f,ompollø Þlf(¿li
Thc "¿¡¡e¡tl¡t f¡rlllrtre¡ ds{trine" im'

0oû.€[ upon a fi¡m sont olling r¡ e¡¡enlJ¡l
firtilíty. i.a., a frclllly tJuL t¡nrut ¡e¡¡on-
rhly be duplicræd rtrd tû which lt.ct¡¡ i¡
ßecæÊsry il on+ wì¡he¡ to mmpela, the

obllgrlhn !o m¡ke thal frcilily ¡rtil¡ble æ
(om¡H:t¡to¡É on nondl¡criminEtûry tÆrmt-
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lzûl
itn¡rtrr¡rer rlisrhrsru'rs- llt ll.S.('. $$ ittlf:tl,
2lllthTzl({l}, táiJ3. Iït srrltEnr.rd tìh.arrli rs
¿tt arüissÐ!,f :rllur thÙ fact r$ rJr¿ nut.¡jt¡anlt
(lihlrihut¡r)R r'¡lnLr: *hit:h lh+ gr-ailrl jury uls
irn'ustigrtirrg. I'u¡. rr lì¡ll llcsrr\rtìurr uf Lhc
cev:'s l)ackgr+lrrrrl, -ree tlLr upht-un uflìr.rrrirrg
tlru rlelþr¡diu¡l's sullú¡le{. ll¡rrhr/ Sft¡{r..r l
f,liru¡rft. ti:l Ë.jhl:XJ tîth t:1..¡!F$rl_ (iirårdi
nrtw htjrrgs { nrr¡tion u¡¡rl+:.¿tt lf.S.C. $ 2266.
l ÈqtrllñtlDH tlurl r+¿. zHhLtu h¡ll .r+nt"eme. tr o¡"
lh¡r Jeøstrllr lhrt [a)krw, $ü d.jllf fhË mulhn,

I|I üil¡¡,rli lìr:r1 ap¡rerrs tu ¡r-srlûe En
lurli¡:r rnuliun tru fik:tl under tB U_S.C,

I ig¡¡J!(rl{It. ìLrdcr thal ¡rruinion, if rhe
lfurterrdrr¡ (Jû¡¡¡¡i\6,¡¿; luwers a senlenuing
¡'ehl4t a.nrl gßrt+rrlly erp¡H\€s (hrf thê rê.
drreed r,rrr¡4c lnay be rp¡lirrl retrc¡{t¡vely¡
thûn ¡t {olrt nray rnlnm lhe se¡!¿ne uh€n
wcrn¡ntt\l in lighr of the stnl€ßsit!{ f¡r.üFs
srl turh i¡r lÍl Ll.¡i.{:. I :SáÎtflt. Ol Junuary
i- l!l4fi, +c ¡lenir:rl {.lnrrrllk f i}å{t¿fr.X2l nru_
[rrrn, urr¡rha-sizinÍ lhr striuÈ]$uerq ¿nr.l

luirlLl€l{us +f tlle t'rinrr,. (lln¡nll f¡ihrl tu
lih' r rir¡rr'ly trlticu t{ ry¡r,al. lrr-rolrr as lho
rlefcn¡l¡¡ll s.'l:Ís ì.ccur_.irrlt.t'trrr¡t nl' lhr r ¡rli_
er rh.nìal, u.,¡, ullhulc Lo rrrr.rn.iginul lhrision.

i?,ll I Ntrt, Ll¡r rlufr¡nl¡urt ¡rlso ¡rr.glrlr, in
n "Srr[¡lrlc¡rcll Muliqr," t¡¡ill $t: $trtrrlrl rlLL

¡rz11 dtrutrwarrl artl redua_ his pnle¡¡c+ rhle
ls rxtrarrrl.irrery f:rnriþ ci¡.runstxnrrx.
rinpp. f,lot. rt 3-l¿- lf tiir¿rrli ¡rn,atrs rÐ
¡rr'l{uÉ thal rrc shd¡ld cûD.ert e ËeIk,Ûeing
¡uirlelÍrrcs urul., S iU53 tl¡res ilrt tnllxrq.er
us to do it), srfl: .{(trll ¡L lh¡Trd STnI¿.t gg?

¡'.2¡l lllll, illl f?t.l¡ {Ï:t$,¡Jì. n+r ro¡llrl *e
Imre rlalle H{} ¿rt 1llÉ tìtrtr. l[ sc:rteneirrg- lf
tìi¡'ut'rtl j.c eontendlng th¡tt wÉ $lroulil ¡ìour
Lnrerl urr t¡tr. u¡rlin.tunate cirtunrst¡rlrcs Lhu.t
lr¡rve ullrtn after s{ntenr,in¡, ¡'edue hlr r*n.
tp.lre brsurl on ûrrrriliut coÞ(rnl5. *s ¡ros*ss
trt urrllnril-y hr nnxlll'y llæ snntennr on thlst
gt1nuuls ubu*rt a ¡rurtion fruùn il¡e Dirnlu¡.sf
tj¡c llurr:¡r¡¡ of Prls¡¡ns, .\Ì,¿ lt ll-ti_C.
{ llÌr¡f¿(rxl{¡tl; {ts$u * l,trf.r{ .\Tolrs, Nu.
Ik5-UV-llll.¡, tgn w¡. l:lltxtr{, al .l
(U.lI,N-f lrl¡urh 12, llt.fll; ltriLrl.\tttçs ¡,.
/llnd'irrr, Ns-(tinr- lB-3il-ùt, ll[rj WL
f'u2l!BÌ. t¡l 'jl n. I rË.lJ.P¡r. rtug.Zl, llf¡il;
l'url¡rl SYrrlr.t ¡¡. {ìr¡l¡,, !fI} }'..fìu¡rp. Illrfl.
ltlltt (lj.Kilnì:ruljr, r{Ììl Nn. uri.:!ilH, r!fï7
1\'l-:15:t(l{,-r I llJth ('i¡. ,hrilr :lri. l!¡:,ît frlrrls¡¡L
lir lrt I ¡rllir.¡l; r lrr¡t; I'tr rf rr/ .\Tr¡f I s r.. fi.¡¡¡r¡r_

1r?t F}lttÉilÅf, stu'It,stìtËNT

l. tbnlruds Þ:lï17{2}

llrrler lllinrir laq cllentlr ¡xrri¡iuo rllcg-
ing tlrur Ux pru¡rarrrtirrn s,cñ,¡re r'{}tnplrl[
srlicite(¡ snd cfi;rr¡¡etl 4Þnt ä]¡fl r]tller trlr-
fu¡r¡r'rs fir¡ "nrpitl rc.htnt!', l¡tr $ct?il.r{ {l[-
t¡llle ktrrntirt¡ thrl [llr!]ìr'st,rv¡(.os sr,ru rIt.
ltatlalrl¡' st:rtrtl cn[ri(. {l'ilrlilIt flr¡ l¡¡¿,¡gl¡ rf

llelindr l¡ETtitl$t)lt, on bth¡lf r¡f fte¡arlf
r¡rd ¡il ottprs ainilurly ¡iturtc{

Ithlntllt
v.

H & R BU){¡T TÁX SË¡TI'ITJE$
lNt, ¡ ltliuou¡i r'¡rrF¡¡rlft¡n,

¡nd John l}rtcr l-lU,

l*r- 9{i C 6Al?-

l[¡lite¿l St¿Les IJutrict ('uut¡
N.Il. IllirLr¡is.

li¿strrn ljivisic¡-

Jrrty ltl, 1t)97,

9lT F'.Siupp. .548. ñ15 rW-I).Tr:nn.lfÉllrì; L/
'l'¡¡tt¡¡'t' tt- ll¡¡ittr[.Îfftft.¡ f¡t¿r¡lr firu¡tn¡ Il, lllll
F.2'l ril ¿ l?flr (ìir.lBlì?] [rll¡cqlsir rg ¡i!.i¡turr¡t]
prcrletessur ro I iu82fclttl(¿lil,

I'or !.h+ rea.sunr sU(LHJ, th.: rlclunrl¡¡¡th
mûthrn Is denil|Jl. lt Lc su qnlerLd"

(llir.nt uf tüx ìlt'{l¡rr'úttrrn Hl¡Ti{(} rDtnlu-
ny stred tÙtnl!åny [ol. hre¡rh üf Lîtttt.rrt ãfl|
lrrearh of lidutiery dury. Contpmy tì¡ûrcrl !û
disntixr- Thc Ðist¡'itt Cuur{. C*st'lllo, J.,
held lhu[: (ll ctirnt's ¡rctition allrging rhat
rÐnr¡eny urlicll,ei.l ¡rnri charged rlierrt fur
"rapirt refuntl" [a¡ serr¡ires rles¡rilc krrorrilr¡
lhal se¡rlces $€re unttrilahle s¡ähtl cau.s¿ ol
nfli0¡t for b¡e¡ch ofccnta+l hut ¡X¡ com¡x-
rtv's rrlaü+nship rr¡¡th urp¿yer-ru..ilrnrtr dirl
ttut cunsli¡ute ùEency ûr a:du{irr} r'€lrt¡ú¡!-
.rhip.

{ìr¡nurl ln lrart *n{i tiÈ¡tiÊLl ln palt,

l

contr¡4| tù provttJc dlrnr with åÉur¡þ 1åÌ
arlvlce ¡nd breul¡ud ohlìgutiurrs rf gul faiuh

arul firir derrlirrg Ímpl¡ed in tünlr¡c[.

È. [.]¡rn(r¿c]r Èil]Z(!¡
îr¡ strtë tirur!ê uf äeti{lrt fDr brtrth of

ulnlrul urrþr llllnds lau. ¡lriutiff nrr:st

{flcE€ €[¡Bt{¡toe ûf cu]ùtra{!, lnclutllng alle-
g-ationx irrdicrltng uffer, aoteylat*re ¡¡¡d cûr-
sirlerrllûn, I¡'¡¡ntjffs pedornrance t¡f all r+n-
tr.ßlual condilionË re(luired uf hinr, lacL of
d¿fendunt'¡ +llcgwl bnuch and eri¡tenc¿ uf

dlrnagrs sr¡ rolrs€fluctwe.

3. L'ont¡*rf¡ c=lÉS

rllthûugh eoeenlnt ùlg{rxl luit}¡ und fair
úeulÍng Lt nerer in{¡eg}n(¡e¡r( súurce of dutl¿r
for F¡rtier to tunt¡¡ct unde¡ lllino'l¡ lew, ¡t ¡[
frequerLtJy inu¡:ked when orw ûf cotrlläclittg

¡$rti¿s Lr rest€d wittr tr¡o:ul dls¡:¡r¡iùn ih

euntrut ¡rrfunrrarrce f+rcing de¡nndcnt ¡ur-
¿T tn ¡Èlf Õn Ftny ln eontrul ur ëxerrise thst
dlv:retlorr frirly,

4- Cnntrucis Þlti¡1..illt

llrrlt¡ lllinois lat+, ohligatrur of ¡¡trul
ftith rer¡uires ¡rlrt-y sesburl v]¡th c.¡ntruúuÉl
dir_¡nrt_ir¡- r-ç .rt¡_.iyjigt il_ yr;'¡1:nr1phl,r,_ nll ¡rrlrl-
tmrily, rrprrriously, ul iu nrarrurt irrcu¡triu-

te¡rl rdù rurÏtr¡Ëblc ËrlHcl:rtkrns uf ¡urrier
¿nri uhen such dlrtretlon ls ¡l¡rud bJ p¡rty
in be¡l lrl¡h. rrur¿ ufuctir¡n ntr3 rrisa tlerllrr-
livcly fnrnr ilut¡r of garxl f'4i(h rhd f¡ir d¿*]-
inB.

S, Cr¡ntrrtlr Þ31712)

To pleut l¡¡e*eh ol iurplìerl cosenunt ll
gud fail[ and fuir rlealhrg, l]¡rty ¡¡¡u:il flllege
tl¡¿t oll¡er pany þ coDlr¿cl l¡¡rl wid¡r dìscre-

tion ir¡ cuntn{t ¡ærfurmance an¡l tJ¡¡l il excr-
c¡€4 this rllscrrtion ln h'.ll fai¡h.

{i, Crnfmctrell12(ll
Unrler illí¡¡uis [¡w when l¡rrty {r'Ls $i1h

Itnprulær nu¡tlv€, Jrrlty is ererr'isittg ctrnl.rec-

[uul disret]on i¡r mulncr i¡leo¡Lsisttnl wjlh
rt¡¡¡n¡blc erperl¿li.tns ilf lilrñles rrrtl, ttrus,
h ¡¡ting in hrd frith.

?. I'rinr:iFul rn.l ,lFrnt elH
Un¡iûr ll[in+is litw, "frltr"iary .lul]'' rs

rhriy of ugrnt (u tr'ftrt his ¡rnnt'iJrll wl[t
uLt¡ì.Êt crilrkfn ¡uFlrtrtrlt, Eúr:, h.Irlty ;rtrrl

tzus

guü(l [ú¡t] ¿n¡J ur [rur[ prirr+ipal ¡¡ well ¡*
aßenÈ ryou'k¡ 1¡cal.birnwlf.

See prrhlicrtlon Wurds ¡rrl Ph¡¡*r
lur lrh+r judiuial rurrhutreDr aH¡ dçf-
hrl{rorts

ll. Frrud c=?

ålthuugh (u$rlÄ nr[y finrl firluciary rr,lr-
ti+nehip when urre p<lniurt sol¡cils ilûlhcr tü

reImËË tlusl ltr hir rrrpartl*, fatl thut (ile

¡la?t-y tru8ts ulher ls lnsuffieienl lo cr€¿lú

fi rluclrrlr reìetlonship under I tlit¡uiu lar+-

t, l-raud Þl
Unde¡ lllnl'rs lau, essenrt of lulur:iary

relrl.ionship ¡$ rrn¿ parLy! tlû¡¡rinsl*e ovt'r
uther ¡xl wilhurlt domln¿nce an.l i]tflûe¡lr{
there is nu frduciuy rehtionshlps reg¡udlÉss

ü[ lere! of 1fuut lær$een p|nieñ,

l{1. Frrud èl
lhuler lltin+is le$', snghlb tltrutirrant

huslness ¡uslti*tr dotri n(rt ût*ntk: t+ ltlrn
hrrnlu[, ron1r,*luul rcluinushl¡r irl¡r t¡rl:fi rh'n-

liaì or firlrtirry rdutirnshi¡:. r:trl tl¡us, nrlrrLq

uill nut irrr¡usa lrducirry rluties ahsert sìgnt[-

ican! rltlgrcc of rl$¡¡inlnte a¡¡rl snl*riul'iLy of
DtÉ lMfLy over ar¡rr(heL

tl- l'rimipai änd ¡lfenl cÞ1

Unrlr:r l[[innls hw. "a¡tutcy'' reì:ttiutrslr4r
has thc fallt¡wing HlnrlxnÉJrLç ll ¡rrirrti¡ral
hrs right üJ ¡:ont¡ul ¡¡tsnte¡ ¡nrl r¡Èrhud it¡

rvhich ugeut ¡rerfurnrs rrurlr fur her', url Èl

agert h'rr p{¡w.'r to rutrjecr princi¡al t+ ¡x:r-
smul liehilìry.

Stc publttrtkrtt l/urds un¡l Phtr*'r
lur olÍcr luriititl c¡rrrlntst tonr lud {l<t-
inúro¡rs

12. Prin*ipul $nd Á¡ent e=l.l{2}

Tr¡ fn¡n¡ rgency unrht' lllin+is ìeu, Fa¡'
Lit,r ntr:rl ¡lul r¡xc lvnrd ag.:tìt rtor rh.Ìril(ulr-
iæ their r*lutirrushi¡r ¿!ì lt¡íttÌil¡å¡-qlt!¡ltr lJul

rrth¡:r. !.hL:i¡ rrtL¡¡¡s nrt{l ùttly th:mortslr:tltl
rlesh'e tu rrrsta äHrrtcy n:l.lticrnshi¡:, I'ul r:r-
anïrh. thnrLrgh ¡n-viùus crntn+ nf rlualittj;

lhrt is su¡rt-io¡rurl ur rutifir:ú hy lrliltt'i¡¡itl,

t,il. l¡rin*iprl tnr{ ll¡enl Þl
I'irr ¡rre¡rl nrl irrn .rt r+irr: (rrrrr[Ertrv's n'ln-

tirrnshi¡r rrith rl¡r.nl dirl ttul rrutsl[lnft'"tt¡¡rtt
ry rt4:rl i¡rrt-\hrl r," t.yt'll t h rìt|Hl I r,lir ut ¡u t\'ir krl
{'qrDIililF lr¡11¡ it¡iìrrlll¡rti¡n it trr'¡tlul tl rrltl'
pk:tc ltr.t- trl\ rr'u¡¡'u, il1ft't'r {\r¡r{r¡uìI FrJ¡

I'l':tl':ltstlN s. ll & ¡¡ ßllltlK TAï SURY¡CI}S, ¡NC-
L'lFÉtl¡ f.!íxpe. 1¡l¡+ iH-Þ,¡ll. rttrt
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t?fli
lrtlkxi rnerttn:r ar¡d nrclhrrl nr *lrillt it ¡rrr-
lì¡r¡ttetl tc-r prt¡rrrralilrr *:¡vires, srul¡ ts
*htL|lr¡'clitlfl um eJiprhlu fi¡r e¡:.ntd incu¡l¿:

lru otrlil (lllT(ll nnrl fu¡.rcfrruì rtrtieilËrt¡ul¡
luzr¡ç-

scr. puhlrr otrrr¡¡ W¡rrh ¡¡ld Phrurrs
hrr olhrr' ¡rrdictll {on\tr!rr lr}nr xl¡l d{|., r¡¡lirn¡s

ti, Itrincipul rnd. Àf¿ht @al

liry conskk:raÍ.iorr in deternrirring wlreth-
cr; a¡ency r*lationshi¡r exisls is rlhether prin-
ei¡al harl riFhl lrr control mcunËre¡d mûtJ¡od
in which ugcnl ¡rrfanus rlork.

l9- I'rintlprl rnd.{¡ent Þt8${lt
Àlth$uEh tÍícr 0[ fgtf m{üt ùfl€il ¡n-

.qr+rn uhrtlwr rur1íü¡l¡t factr giving rire to
lgcrrrl' rulrtioush¡p criç1. u¡¡dÈr lllinols Iarv

¡rlairrilT nru*1. sritl plcirtl fad¡, *,hilh, if
pn,lul, tuukt e.rt¿l¡llsl¡ c¡ti*ter¡u: +f a¡Erncy

rr:htiu¡ r.rhllr.

Iti. Frrud æ7
llr¡dcr- lllir¡s kn, us nrkiÉr¡Þrlil,nt r¡.

la{irrr-rl l¡ rkr¿s r¡¡È tút¡:{t¡tnl û "li r I miar.1' r.r)lr-
liurtshi¡f'as. rrurltur o[ [ru.

licr. Irilhltri¡lt¡¡t¡ lt,r¡rlt,tr¡l ]ll¡.rrn
lru trlhur ¡rrltrtll (othilt¡!lùrr\ Jlrl.¡rl-
i¡l írrut¡

lI. frsude?
Rehticnshi¡r he['¡¡e¡¡ cli¡¡nt ¿nd urx

Þn¡lt¡idtlûn srrrices cutrr¡arry rlirl nsf ronsti-
lttt+ "firlrtcJary r+latirrnr[\r." eren lhough
al¡rr¡t h'¡LelÊrl in conr¡tanyk su¡rerior hnowl-
erþ 3n liling h.r tÐ( retu¡n, *here cou{nny
nercty ¡¡:rfurntul h*-rlc'rctaunting funttiuru
in pre¡uring ¡Ðr l{:tutns snd rrlvlT¡¡rß cliÈn!.
ûn prfiirùs, hrd nu chso, long-tern rrhti+n-
.thÍ¡ with clLït, fiad nu influrnce üeer r¡ran-
egenìÊnt ild i¡¡r'Ésltncnl of rlienß ass¿fs
antl rrpreasþ oflered rlí+nl u¡rpor{unity t<r

a.rl rlmstiun-s.

tt. O."uuntrnto -t
1{hen utrrr¡ntunl rrrureþ ¡rcrfonnu ùas[+

urrnruillrr¡ ftrnrlluu, rru [rdrteilry rrìa{iun.
.{ri} ¡r c¡'Lr¡rtrd. bul ¡.alhnr ls En.ler acflJrtn-
tínt liablc as firlLnitrlt, plrrindfl rnust allegu
th¡l hr' tithur ¡rnrritÌ:rl itrrtxtrru:nt .;rLlviru,
l'r,r'Dlruul'ldutl r.urrph,.t Jirrunrizrl ll.[ntüclßrils,
stlrt[1 u ¡1tl rk$lì, r rt' 

¡ 
rr[.rr.urr.ll itrttlt(.r.

l- ll¡,' c.ur ¡r.rrrnt Prrrr*rrrs ¡r'rrnr l,r rl,rt

lhthlaerr À1. ('o¡nhs, l)anLrl À. !ìrl¡,.ì¡n¡n.

,fluu:r (l- l,Nttlr¡¡e¡, Ilirl¡¡¡rrl J¿rsel¡lr lhhs¡.
{f, Ëdúnrrn & fltrrnhs, (:hir.ng+, lI,, ¡¡
Fh- rtilT-

'l\u¡x[nr ,Iuh¡¡ l.uw, rllthr:inrr lli üre¡.
('hira¡¡o. l[., l]:¡rirl ll l,.rthunr, {:hre¡go, IL.
for lleli:rul¿¡t*

,fËlf llft#\TJg,tt 1IPHVI([N,{¡!'/- frJt¡}È,l

tÅSïILLu, Ilislriyt Jurlgc-

Pl¿i¡rtiff F¡¿lintl¡t Irete¡ron ¡¡rrLl thc putrÈ(r
!¡r ¿lusr ¡ {.'l¡eter,Hn''i ellege thal rlehn-
drnt¡ ll &. ll H'lorlt Tar ScwiLns, lnc- url
tnn of it¡ cur¡Þr¿lc r¡ífittni (collecrirplJ,

''tlrt{k"] ¡ulfui(ed antl chrrgrrcl curìlot¡trrs l0r
Blxk'a "Rapid llefi¡¡rrl" !¡¡ m:rvins tÞs¡rirr
krrurdrrg tha! Èhere senir.ex ue¡u r¡n¡sail¿Iþ.
Pettrsrrn rlail:s tl¡ir( thi:r ilheu{: $'r.\ itl¡rnl-
eil {u defii¡ntl lllsrh's urrtu:rrcrs, Étìrl üË
ttul¿ il (hr, nuLjrrt of;l sit-t¡rul¡l r:urn¡rhint,

I ioml I i¡lk.ßrs-. th¡t Illrr'k h¡t¡rhe,l rhu

Lrt'¡rtr nl il crri¡lriRt trt ¡rrt,rHlt. l'ulargrn +ilh
¡tflrr¡rl0 l;¡¡ rtrlui{r ¡rul ìl¡turl¡rrl obl¡gÉtihn:i
ct' grrud fwh arul fa!r. rlealjlg im¡rlel in tl*
(un[ti¡ct ('crnrrs ll anrl tll rrl¡l ]tlt:tl
rl;rinrs; {ïnnt lV ¡srt¡is a ri¡l!¡¡l.inn of the

llljnr¡i.s {lur¡i¡r¡nel' I'rrrud and lleceptÍw ltlar'
lirer ¡1r(: thlnt T cLrims l¡¡cneh of lirlnri¿rT
(lx¿Ii alrl (luut Vl ¡iceks t+$titütíon.
Blutkk mori+n lo rli.rmtss Cuunts I a¡¡¡l V for

fü¡¡lrlre (ú slãte r tluirn upun *hieh retief rruy
he grrnted is præntly befr¡re the Col¡1.

¿8GA¡, S?'Á¡VfiÁft¡r.f

À molion lc rlisnrlss lrsts thu urflicieney of

thc conr¡rluint, nut ¡hf nrerit$ of ¿he ¡uiL
Tr¡od ¡lsrrql, frrc r'- L'ìrirngn Ifnl.rlng,{tdå-,
81lZ Í'.zrt 6Ef,586 (?th CJ¡.1S891. l{henmr¡'
sldcring u nì.rt¡on tÐ rli$miËï, rhe CÌr¡urt tÞ*t
aìl Fucls dlegerl irr rhe nrrn¡luiat, as *elf ¿s

åny hrfurflrcr; rer.ronahly d¡'u*r f¡un lh¿r¡l'

in thc tighl nrusl f¡¡uu¡ahle ln tln ¡:lrrirrtiff'
,lfrrà'y r'. /(lÍirrr¡r, $l? l'.2r1 tlÌt[, l'Jlg fflh
('ir lfÉlL /{ nu,¡irrl llrlL{¡llrs w¡ll ln,leniell
Itnl¡'ss ¡l hlr¡¡uä¡F lrEfuttrl r¡rßtlfl thit t¡|c

phuntifl un ltrlryu trr¡ l'urt.s nhil,h u¡uil t¡¡ti
llu h¡¡u t¡t' hur tl H'lta.l: fi,rlrr¿ r' {ìrùrrtrt,

rdllh,.lrrt rrt,r {rrrlrlr¡flfiilt ,,1¡trr lr.¡¡rJ L,¡lr'

355 u.15. 'll, {ír, 111 s.cl- lì9, 101{P, ¿

L.Íld.'åi ll{J I t95?1.

Rr,'i,É FÁ,vÎ' f'á{.'r.\
The fotlawiug facLç are daun lron¡ Peær-

srD:c ¡nreldo{! tr:rrr¡rlairl. lllu'k ptovider

Þ-x re[urn ¡nr:¡uraliun ù{'h'iLaLq lû the prrtrlic

rnr!, ar ¡utt nf thut busiress, uffers tlrxt¡snlc
tr".r ¡Élurr ffling and relund snliclP{tion
L¡¡ns ("R,{l.s"l, Àtnd. tnr¡rl!, I lt Ther¿

servicee ere udçertised and rcprexented lo
tfte pubìir an "Rapld ßcfund." fd Elec-

tronic ñling nre¿nÈ trâÞBrû¡tling tex råtulúE
ln tfie IR.S vla cürtpnler rather thrn through
the mail. RÂLc ¡re lu¡ns lssued by brnhu ln
the úmDu:rl of üe lzrpa¡er'a rntlcipaled ftxl-
erÍl (ar rellltrd. Prnieiprttng netionÊl h&nkß

rûtrÈr{ßtwith ltkr¡k to rn¡ke RÄl.s 1¡ [l]ockrs
electrtnir 6lhrg eusturens, utl rrpaynrerl Lc

*crreri h¡ tht erlual ¡ufu¡d frun¡ thc IRS-
Jd Fnr pflymcnt of u spetifittl fcc, HLrrI's
ele¡lruni¡ filirrg r:trslutn+rs eln apply ftr
R,{l.s ulrilt uù a Bhxk tlllce uhlait:itrg Èu
prEl)ErÈtirilt s¿rujces. Jr¿ I lll. glffh rlleg-
edly ûudrsyur.{ l{ 1truvldr. erch cr¡stotr€¡
rrith pnrfenriual edr¡ru Ðn their eliglhllity
for RALg. J.l. I l?-

l* Jarnrrry lÐ95, P*lrrrurn €nærerl r¡ l¡t(r:¡i
ûffrcË Lrf,Tttd in Foæst I'rrh. Ill¡nsin, ld
1l l. Wilh -h+r, she hniughr rl¡e infcnurìion
{rrt Elortr $oúh¡ nr+d ur rr}mpletÆ her l!}S{
Elx(c rnd f¿deral intunre tlx rc(¡rrns- IJür-
lng hrr viril, e Blsck empluyee Fres€ntad
Pt[er¡on vilh a ¡umphlet enr¡llÉd "Serui{è-

l. Thu n¡r¡phlet ulro us¡cd Pctm¡,n {hul Flq-k
ha.l cmpltrrrl hLT rllur n url rr¡rurttrl all n-
.mÈ; thrl rll r¡rproprlrtc ul¡urtmcnr.. dtdrc
li¡mr, rnd clqlil¡ l¡¡¡l h.tn.lclmdl; ¡ßd (h¡¡ úll
prtmußLr h¡l irc¡ lrlrntitlrd, ll llìcn È{frl¡inc¡l
lhrL "lulur xrurç rüçur't unl lrr¡u", i¡r ¡rllitiorl
lü plcJgftrÉ lr¡ rJc*ribr "h,r* Îapkl Rufrurrl
wurh fq ¡ru," lhr ¡rutr¡rlrlrt urrl Bl¡th *uul¡l
t¡pl¡l¡ *h¡t h¡ppcnt rx¡l *ilh Lhc rtlurrl r¡rd
{tslttf ¡nf qua}llqÞj plutr lrrr nrll tt¡T'r rt'
lrnd; ¡rartft rr*trrd feqìrg rûrud¡h, arll L'r-

¡laln it' 'rrur.'r rud gurlcnlt* lmrl Lnr¡rlt
Er. I

l, Pcþr-v¡¡¡ bûr ¡ttehcJ L¡ur e¡hi}r¡. lutl¡¡rct '{
lhruu¡h 0. l¡r hrr arttmlet torrplurltt. 'ilrLr

Cuurt trr¡Ï rurslrl*¡ rl¡$lrncnts rll¡l.¡tùrl trt lhl'
trnn¡laint tl tlrryat" rtftr¡crl ¡r¡ ur lltt rurr¡rfurl
¿nrJ rurrtr¡l to th( Iìl.rnrlrll \ (l{trn\ l¡krl¿l, r.
t'rlla¡,2'r'J tutlxqt.,u llrtilil\. ô5 .l'hl Àô.1 Ébb

f7¡l¡ {ll¡ l'}951 lj¡ltrhn' g .il¡J ( .'rrrlrhr tlh'
rllt¡crl r,rrtrr, I üL rrì(¡ß do¡l l'rlr¡lr¡t lI n rrr
Ju¡ue ¡¡t ¡¡r rllu¡rü hrrarÍ rrl'¡[, I rhltr¡¡ 4 r"

lzl)?

f¡IHx," whirh lnfùhr{:Ll lrettllorr, il]ro¡rg ulh-

er things, th:rt- $tixk woufrl "lrlþ.*r'it* huu
llapitl ßefuarl ffirrkr far you."1 hL t tli, E.r.

BJ Block lhcn grre Ît:{¡rsnr ¿ ¡t}¡ciJ¡¡le o[
tt.{L fees correuponding uJ thtj Brlount atrrl

{ilrring nf unlieipetrtl refr¡¡rds. Jd. I l1l, F)¡.

C. Tfic .ïrholule erp[ainrr! hurv -Fcttnrr:¡
coühl üÙþ¡rl thr gre'rti:r ¡rortiun ol'Ìrer rc.
fund in th¿ fisl¿st time lry pr$ng llff¡.f{l-
tlc }igh+st ItÂL fee. By p*ylng flnc-r*=
thr ¡erc¡Dil highevt fec-Pelers¡rn cìurld +1]-

t¡in ¡ mudes! ¡nrüon of her reñ¡nd i¡r the
faet-es[ Èinu, en¡l the brla¡rcc s¡ithl¡ lhree

r+'eekr- l'inally. Pel*¡¡on {ould obtå¡n th¡:

enti¡e b¡l¡noe üf her r€fütd t'ilhin th¡ce

xeekr by p¡lng fSL6{Þ-tIe lowerl ftrt. l¡L

I ä1, rtl(hough f.hc Fuct Sheet '*{tr¡[ lh¡tl
(he hant iuulng the RÀL nuy llnrit lurrs in

sunr€ cåasr or retluce thr luan if lhc tur¡rryer
c¡u¡tís an eurnrrl i¡snLe la¡ crt'rlil (ElT(:t,r
the F¡r¡ll Sht'üt dü+c rHi[ {nticl[uæ mlun(ls

lakirrg lu*gu lh¿n t}¡¡ee uæha. /d,

Brred u¡xrn th+ ropreùrrrt+LiDn* lh¡t llÙrck

rnrd¡! ¡!r th€s! r¿trleriels, Pel¿rgon atthririãrrl
Ëlocl t0 stårt lræpilring hm t¿x mtunrs .ftI
123- ln the protess, Blmk rleten¡¡irrsl thrt
Petenior¡ r,vur eli¡itrlc fur en ElTfl. frl t !1.

I¡ ¡tlditic¡¡¡ la purnhuing tår lrrùlEuatú)ll
servÍres, Pel¿rstr¡ a¡rlilleil for tsh¡tk'* lirll.
prrgr¡rln.r id t ä1. lìhe ¡ukl a f lttl.Sll f¡'t,
3a that she cüuld ref'Êiv+ ùrt irr¡rtûrlinæ re-

fund +f 139¡,5û rn{l r ffrron(l t*¡,to¡ ¡}¡ttk o[

I¿,{Sß.fil' JrJ. Blmk infamrl l¡r:krs,r:n th¡t

ctn¡r¡l tq Pdtrrurn'r brrqÌ r¡[ ltduriurl rJu4
¡Þirr¡. lltcrcftnq PtE¡-y¡¡'¡ L¡ur c¡htlll.. rrr
¡rr¡.r1y ltlur llru (rurt

l. lhr. Esrnrrl lt¡r¿n¡c Tet Crtthl ¡r an ¡Jt¡rtrc
¡ulurrl¡hk r¡tdJr h¡*d un ¡ln ¡urIr¡.r " 

ta¡ ncd
irttotru ll¡c ¡nr¡u¡t ¡rl thc urrrl{ ti u \l[ctl¡Íil
lEtacrìluËt ol lle forpl¡ur'r r-attrttl ltFultrr'. llll
Irr ¿ laruir¡ ¡rnru[t Thr lp¡rlrtuhlt ltt!('rtl.tgt
anrl an¡uullr trt] ¡(t.[dorx lr Ift$ lrh¡t.. *l(h
¡ucrrurn l<¡_ vr¡¡d¡lsr ¡uuh ur r¡ilutrrr ur¡cl Lht

nur¡rlxt ¡¡[ lhc t[¡¡Et]t.'] qurltlyng rlttÍhrrt
lrrrJ firr¡lt I ìil. !ir' ¡xr*onr qtrrùlrrug. tbt'
EIT(' r¡¡lrr ùI il \uhì¡rrililì IHltltrdt r¡l ttFtr
uvcn¡r¡¡l ¡ rlürd frl 'l Il

l. llr¡ ulIrlrr;¡r¡t¡¡r I'r lt'll. hft1 ir!ll]l.rr1'.[ l.! lltr
r.rilllJ!¡It¡Èhrrt l}('f Bt Ùr r

ó. 'l¡rr t¡ttu lrÍr ltËrrrp* .rrr rlillrrrilrt,tlt/.'rl. l.rl
l({(1I û¡ tl1{rr'trr'. ¡r'rrun-rl t.rr ì1.[uì Jilúrl
( rfltrlr I lt

9?t Ì' 1,!1,Ëttil. tílJtt¡tt).tt l':N,l' P}:TURI¡ON v. ll & lt ¡TLOCK TÂlÉ SI':RVICI{S, lNC.
trl. r9?l Û1Ëùp9- llD{ {òt t¡-lll. lr?l

rÐ
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12û8 9?t FfllÌ¡llt{¡, su¡}t,l.fllrlt:NT Irb:?HRS{lN ç. tl & R lìl'OC¡t ÎÀt{ SE¡TYICES' tNC' l20g
€¡BDtll F6ryÈ ¡¡ll lHUlll- Itttl

t¿rstn +'laiut is thrt. h¡ssl 
""ì-ft" 

i'"gt"så ¡nsrfteilty frurn Pelersonìu-l[ lr'Bs h'¡r¿tl en-

u]i S".'¡*¡'f,r' lranrphlu srrl IßÀI' É';¡ t!ruly un lhe prcnrise tì:at Blrrk hetl gurrrn'

Sheel, Bk¡th hrtt a lwiLt{rr rorltïÈcual ub[i- t¡ed the plalnlitfs that drey q¡uuld recÉise

ä;ì ;;;lvi*'her uccÎrræþ 6¡ r'a:r. ¡rvl- thelr Ra¡id Reñ:ndr by u s¡nilìc rlaÞ' TIte

Ëå."ü.;f-8 , thnl lthrk, riol rhe lerrding lllorlirrgftnr fturt fÓutrd th¿t ßlek neç¿¡

trnh nrurs¡ed her tcr fúÌms, ,Lt".tuit'oi gu"'"'ù*l n sJrcllie drle forrefurds; tslæk

rir i* -i¡*¡Uf" fu¡ ¡n lì!TC, tntl trumiserl merely told rlu pluintifÏs *hen ]hey Loul"

!o rendtr he¡ urturrL¿ ts ltlvir+ *lren it 'ttlt"ti' lheir cher*s !u ttnre ln Tr' ur 'l'

,i"¿oJ n tlre llervie¡J¡lr¡c ¡ìErnÞhlet. ümorr* ll. The eourl furtïer del¡rmir*d th¡t thc

il'# ,ñ;r''ïlt ttu*;t ho'n Rupirl He- ¡clÊÌ¡Ent bgnìernerrt' nldreËlnE retuDd tirnhrlt
-n 

i-i*ùi,i*l for hc¡ rnü 21 explrin r,rhat u¡r tho trun rùntrâcl hëtlvëBn the plalntiffs

*ütl ï"pp"; ¡¡c¡t v¡ith he¡ l¡r æturn' rnd the lendhrg bunk' Jå Él l1' llërë' hy

Sinrs Pet¡non gas eluirnirrg a¡ tllTÜ, th' t,nú*fq thc rìleged tofllrd¡:l coß¿r¡L\ ter-

îîul,o-i*' it*6a ntn'na *'[d nurk fur Þ¡¡r {r¡Bur.Èn'Èligibitþ for R'{L in the futt'l

f.*Ër -,*nt* to erplaining lhrru it FlBc€, nol' refunrJ timing- å¡¡d unlike the

*áìir*'' tnsæarl. Block *tlc¡t*d P"l¿'*n'o - 
-et¡uiut*tJ 

tinrtng esLlrnates ln ll/sråirglÚt¡'

in,*.t" in llAL try rhowìng her tht FÚct' u-hcksotligationtot¿llgis!Ûmfrßho* lt/!L

s¡*t tntl sld her fhe ¡errice for a hcfly fee' wg¡ld worh for lhem ls unquelifinl' H¿t¡¿rs¿

"il 
tt" *¡¡¡" urtr¡c lhal I'rlts¡srtn cuulrl nut Feursun'" c]ailn ts basr! on Bloclc's alh¡ul

Lke *luantage nl l{r{1,- The H¿nk h¡rl n¡ obligation ro provftle ac(tl¡atÊ táI Nrlvicc, nxl

partin rrr-ahilrgtlirs¿¡ûpræs¡llllallons; itrloes .n 
-[he 

k,rn (ùnlr¡ut tvith lh€ llrlllk, the

nuf ¡"a*rrt tu ¡lclc r¡ut urr advi-ce, *ll tÍe FhlÈi,,gf'u crxrfs opinirr har rra rrpplíre-

RAt, *rriur, or opire on lrtru [lÅ1, sorks for (ioq hÉre-r

u ¡:artinthr tr¡stültlÈr. ller:¡rttsv it Plrtnritï
need uuþ pluarl a t)a!u tir. ,."tiui ,.,,u,1", ,ny t! I l¡uuk ¡rerl Érgìl*ti thel, *ssLlutitrg t1r

¡et of f¿t*" currsislcn! É'ith rhc uonr¡rtrirrl' lßn tul¡[lÀtt frilr Io dis¡¡ov: of lTt'trvrrls

r+e çíll n'[ lorre ],ctonun tu uccc¡rt fifrk'r ct)t[ràcl {lallll, wu should still rlisttriss Li¡tluc

rhr¡rrtRrratittrt +f tttr uo¡lttucL ulliln' Si'c I ln*ausr¡ Pelcrsun hm lrrú stt fprth sttlli-

ÍÌiru ri t,urrcüad atr, Ir-3(l Êl?, tilu I'ttlr tiir. .ji€|tt f¿lcl-c gir-lng flse'-Lu_a sn'ttt Lrr¡trru'i

t-,rg¡t ft,rruu,uu,ir ¡xrlicy of tlru wcll'plcrrlul bet*-cen her enrl HluÙk frrr tå¡t lldvlfe lÐ

;;lrÌil;i; ¡" ri'"r it'u Ulairrtlfl ls masÞr rt,le Ù c¡r'L'i¡r uf attiur¡ t¡r Í¡r¡:urh uf tunl¡¡ul

l}i'rrl. 
"",,,pr"¡,*I. 

lf,re rhr:rrfi¡ra tinrl thrr ul¡rler illtruir law,¡ a plalrrtiff_"ir:Ì:l lL.,f.
PeÌ¿n¡un's il¿inl ls l¡¿s¿tl $n thr: ulluged wriL- tht rxltlt¡¡ce of the conlra*t' llttltlllltrl{ iulu-

tÊn strïlee .:ontrüil {1.ë., rhe S¿åjce/'lus g*tiuns inrlirrfirr¡¡ an ufler' l¿ürFtåntc ¡rul

ÞanlFhleq rcith sl'Et frrr ux ¿rlrÍcu' Lm!ùcrnliun' thc platniiffs lnrfnt'tnatter uf

Bfi*h's -q+lc lt'¡çal trr{fr-rrit'y ult d:is isriue i¡ al! conlruclu¿l canditiul¡¡ rtt¡ulrurl +f hhn" {ltc

¡ cart dsú inralvirrg tï*tit"iii, ;"irl l*r of rhe defen¡!¡nt's rtl+¡erl h¿each, rn(l

wlrich granurl "**.".y1'¡g;t*;;tt;;il;i 
the erist¡nte of tlamuger a'r a ronv-1ilenre-"

llrrt Blæk hu¡l brea¡lerl1ffi"aä';"tol {:lt-.tl l"åitrr4' l'brr¡n¡r¡rlil¿rr' Ittt:" 7Ã7

in¡ R,lL chetk dc¡ranit-t 
'oî;;lfi;;¡il' !|*tl.{til:3?' 

443' rlm [li'lhc:' {i?0' nlÉ' it¿ir

Sea lf*rùiugluor rt ¡J ir JÈ ¡¡**,'i"ì"i"' ul N:I'-'.Îù ll:l' ¡ l1l0 {l:xËìli trr tft1"1 I iit

c$ 2ît2 {crrok counly, rrì:",i"".-î tm¡r. i}fàl¡¿xt }t.r¡t rrrf f]rrrr¡hr, l{! lllt{¡¡r.:¡ì

This ca.se Ls unrrallirtg. T t'u-lfto*i"ontt Îtr¡: lXi{T' 9ü lll ttct' Slli' ñ?(l-f¿'"'¡flt

plainrilf.r' breanh ot *uttr.*t'ìil;;; ;liff"* N'Fl'2rt ?lrrr' ?t'Þüll rlctïil; *:e rf¡tr¡ iìtl¡¡'-

l. llr¡honrl¡(¡ÌutüluJ(qu¡lrtrìt1ìlrlilt-\!la!v l?llt L'¡¡ 199+t' ¡t¡¡¡l tl¡c el¡ll e¡sq'1 ¡¡ll lrttr

rnE r .ndun¡ h, drirr,ils ,." :Ï,1äi;.'i,;;;;.;;' i¡¡,,rtsh.r1,. 'ì¡¡rrt nl ll¡c r¡tltllÈlilrw uvrJurtrilrl

lh¡n un rutntr¡a¡l ¡udBnrll¡t, *ültit-** t¡t"i"' lrurrl'r¡"" i''l."'ut' J'rjtr¡t J¡rl¡lr' lrr ' {??

ctd¡tzt pru¡t¡t {actng Ll'e !t.J'l+t"t "tttir"l 
u $ '¿'lz' ?r+' ltlb s Ll ?slls' :5ll' 91 l lì'J lJ

th¡¡uqh rt¡rt ¡rtrxtdutvl tuiJ" fi'"tntt!. tiot lu'l c lltthl tiu h lin Drr thç ¡ltilltl¡ll rrr u Inçrr h

ilr.:i lfu", l'¡lr¡".,¡'s l¡.s ¡lt rrr¡¡t¡ctl lrr¡r' r¡f\rillll:r(l *Li¡rrl

ln¡l "¡atnintrl 
¡rilh hÛ ¡lllllÌrrvr ul \lt¡rt¡È ¡

(luiluúrr rrlirl t)r \rtrtùn¡|1 ¡nl¡Ûnrn' ltrrrrrr 9, lhr' !l[lrr-¡ ¡lr trrl rlrrltttlr tlr.¡ lllulr^ hn
cr, tht ¡rlrrrrtrff trru\t lkil4l l'¡ \¡k!llrt .'rl(tr[rr ,r,,,11.. r, p{l(.r.rdt'r\tùlr l,tu .l,l¡r.
rhur ¡r."htl.' lrrlglìÍill '\ r ¡rl'ilka rrl l'ril !r'

I ¿r¡r.ìn , r.r''l+'rr,r'l Jtt'í- tl I' ld 'l\l' ¡11

GÐ

rhe rvuukl Ect [hc xr{onrl r¿úrnr] theck in 1r¡u

0r threÉ weeks. I¿ ll'J¿, 2i!, fihc rlhl ¡¡ot.¡

J¿l. I ãì, In.sl,r.¡rl. l¡rtersrn'-r reñrn.l nrs de-

leyerl u-r ¡ resr¡lÈ sf the lll.T's tlrtjsi¡¡lt to
review all l$Jl tax yclr rclurnn chirnlng an

lllT(Ì in sn üflìrrl tir corßbut l¡¿utlr¡lent
ÊlT(ì úr[m¡- hl- lw Er. I]. llu tllS
rcnt Pêttr5on 4 let(er on Febnury eü. l!f$,
r few weeks uflqr .qbe harl filed hêr rplÀÍn.
Jd. The leller crplainud tlrlt the rem¡¡n.l¡r
of ln¿r rcfuntl-he¡ $c{u¡d relund cÛeck*
uûuftl hÈ delayed [o,r .rr ¡e+Ìr Ê¡Eht i+É€¡u

bruause she h¿d clcinrÉd an EITC. d
Al th+ time that it ¡re¡rrul Pel€rc¿nk tå,r

¡elurn and chargerl her flr ilr llapid Sclund
service Blü{k llleguily kn¿r+ th¡t Pelerson

erul¡l nut olrt¿in a Ru¡rirl Reflld beceuse

rtfunrl¡ lor crtst{rn.rrs claimlng an EITC
rrctt k'iug rlehyerl by lh+ IRS for at le¡.s(

eíghl r+ethr. ¡¡ t121,.Ì1. lnshurt,Peter-
v¡¡n tlahns tl¡¡rl llh*k hnew ¡*rsrrnri chirning
FllT(Ìs *ere inoligihle fur RAl. hut tharggl
thuu for il arrywrp'. Àlthnrrgh ltltrk nlhgrrt-
11 friltd 1o rlis'hwu thix irr[rnr¡r[lir¡n to il.s

cuslut¡trìì, HÍ¡ck l¡lu' tulorrncrl rts sl¡ttr-
hohh.r.r. /il l:t5, l¡¡ it¡ F'r¡ru t¡I'K rlåted
.h¡lv 28, tÍlll5. [Jl{rrk,rt'¡tnl- "¡}r]¡'inrl tb¡ tllillr
t¡¡.r rsrurrttr, thr llt5i m¡ub furtlrct rhangus 1+

il.s cbrtronic rplu nt U¡r¡rrsliÌtÍ sy.rfu rn:r'anil
prrrcedums lo crack rlown un tar¡ayer fì'øud
lrclievcd to l¡e ;r*vruirtrrl rlitü the earned
inr¡r¡le t¡rÌ. ertrlil rlei¡rul on relurns. Thus¿

chailEtË rË$ulled ln rlelays in the llLS's Gsu-

arre u[ ru[uruls asocjal¿rl r+ith the F]ITC
. . BÄL's $eru lrùt mude ¡r¡ilubl+ r¡n lhe

portion lrf lhe refund ún¡uuDt ÐtLribuuùle 10

tl¡e Etït." id 135. E¡-,À.

In Cuunr I of h+r mn:plaint, Pëkrsrn con-
terdÉ th{t tsl¡nk lrre¿ched r R nlrart !o p¡r.
uide ufl:n Ê14 t¡x advict, ¡s nell as the obli"
galions of goorl failh and fiir rle¡ling implled
l¡r the conträe!. hy s+lJEng rhe Hapirl ltefund
sén'¡Èc lu L.usll¡rreru rho '*e¡e nct aligiltle
for .l1. Petemn furthe¡'tli¡ims, in Or¡unt V
trf her runrphirrt, lhxr lllock brt¿¡lhed its
firhttirry tluty ur * prulerkru:rl ter ar¡riscr t{)
lltr: ulass ¡ue¡lrlurx by rnisle¡n'crr.nlirrg E.tL
sr:n'itcr for lhe ¡nnlxse nf urlr,urming Bkrk':r
dutr irìl(,rr$ls. [ìltxh il¡rst.t l¡ disl¡¡iss bolh

?. frl(r.¡ilt l¡,'.t lr{tr$r'rlr !t*.¡l tllc ì(rrrrr.. r,i
Hkxl. rrnlrrürrrg ltr¡rl Rr.trrr{ r4r trrþ rf rltrr{
r!i,!\il{rr l:rrlr tl¡rnlr'.1.1¡trl ,rtr Llla ,rDil

(hunls unrlrrr Hr¡le lZ(hlfllr for fsihlru h
nutr a clalm-

¡trV¡{l,li.iLS

l. Cuunt f-Bnuth olCuntrarl

Pcl¡lrs¡:nis lrr¿urh of cu¡ltt¡rL ttairn allegei

¡h¿¡ .tslæk cotrL¡ìlctDd wjllr l¡ur tq [r¡+rl'þ
rcrural¿ lår urlvire, pn,ticr:lrrly *Jth rqard
h R.ll, avail¿hiliLy, thrrrugh its SbrvÍr'cJ,l¡r
pamphlel. rnd fl,4.L F'rrl ShrcÈ. Ilt c¡.
rhmße, Petersún ¡r¿hl ¡he f lü1.50 tt,{L fÉe,

ex¡reetlng lu twe¡çe this sêrritu *u pnruni*d.

Ey sallclllng ard chrrE¡ilg PEIÊr.ron for' R.àL

when it kæw she dl(l nut r¡talify for lÌ*
seriiæ, Blocl allegedþ hresched i(s ex¡*ur
eûnaraclü¡¡ obligarions, ¿s çell cs rolen$ttts
d guod f¡,iih rntl frir deuling i:uplied in tlw
ror¡lr¿ct.

Blcllt rns¡nnrls irritially thnt the Cur¡rt

shouhl tlismlss Lhrnt I lx.taus¿ llhn'h l¡as nq

t¡nlrarl with Potrrsu+: rathr.r. thr nrtl¡ con-

trrcl fnrrìctl xas lhe [ra¡¡ r+nl¡¡ct lx{+'Êcn

Petclr{rn nnd !hr. lerrrlí¡g Lu¡rk. ¡lfìar ¿ll

lìhrk ¡rrirrts rml the Hr¡rk is cft'nrly iderrtl-

lì{\i ln lxrth lhe kì¡rr rÐnl¡'ûrl rnrl ttÅ!. appli
flltir¡ft as thu le¡nlÌr--ln rrthrr *o¡rls, ¿s t]¡e

rln(ity ÌESlßuìsrt¡le [ìn' rssurrrg tlle RAl,Ê,

.Hrnuser, ¡hc }t¡ll, l'lle! Shcct warrL,i thrt
tha ts¡rrk hrn thc arLLhnriL¡ l¡ lirrlil ltuus or
rêrlt¡rÊ the ¡nrour¡t of the ltÂL firl rppliratru
claluring rrr EITü, l,bnser¡rcrrtly, $lock

tìahns, auy prumises tl¡ul Peler-,ion would

oht¿in her refund h¡ r s¡r+tlfit rl¡te f¡tl
crcluuiveþ on tl¡e Bsrrk's shnuhlurs.

tll á. cg¡eful ex¿l¡in¡rlion ul the pl:ui-
ingu reueuls rhsl Blmk uirperrcives P+{er-

so¡'s l¡rersh o[csnlraet elaim. Th¿ z¡¡¡ended

rompbint drcs nol allege that rhe lending

h¿¡¡l¡ or Block bm¡ched tÌ¡e Iüo¡r crnlr¡st'
No¡ rloes PeÞrsnn cunrplain thrl tlle ltank
llmitd hrr loan or relur.ed her tt,At. lus¿d
¡rn the f'¡ct tlat she clainr¡:d rrr FIIT(i-
inrl¿etl, ¡he bank utrvpled her ßÂ1. n¡rplica-

liûr wilhout stuh tlnrlilions. Mrrrl in¡lrf-
lanlþ, Pel€rsan dr*s nnt ¡¡¡exe th'¡f her

clciur is bnstrJ u¡nrr e¡f hcr thü þanh ur

tllxkk fcihrrc !o rletiver lrer fult l¡r¡ wfì¡nrl
*ilhi¡t a cerurin lr¡ror¡¡¡t o[ tinc, 1tr/h¡rt I'.'

ttrtrrrÚ ltgl llÂL r¡ltl¡lrr Llt¡cr.rlrrr ¡'f l¡lrn! ltr¡
ruriln årkl (nillt I li
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rrlü g¡1 PEIIER¡TL 3U P¡¡I,}:I+,IENT rt:TER$llH r. Il & R llLtX:H rÀK SriRVt0Þlfi' tNÜ. tlll
{:lt.rtlt f.S{r?. l¡t{ tN.I}.¡ll. ll9t¡

We ueknuul+d¡e ll$t Pë{ert0n8 erprûss C?t {l$il|, trJthough tlt¡${ovcntll! "lla"q nttl-

ronlreÈt ÌlB¡tn is s¡nrc*hrl te¡nou¡. The er heen sn irulegcnrlent ¡rrurec of tlu(ies fur

Serufuel'Iur pnn¡rhlet does noì. crplleitly the ¡urties [o Ð crrttlrrcl," h is fiË.¡uel¡lly

promise that tsk¡c[ ç'|il ¡eluler rccur¡l¡ trx inr'o]xl whcn otle r¡f lhc cutrtr¡ctiûÍ l¡clr{ies

rdvice. Nur does It ¡1¿l¡ thrt UIock rrjll ís vestfil nltll l¡n¡ud tliil¡elion in t'ûrrlri¡sl

¡ccel)È rerponsitlility fcr rlrurrnslencgs cu{, ¡rerfottrunce, üiI Srprel* NnlT $Et F.fíup¡r.

side its ronr¡ul (hrÈ ]at4r u¡dcr¡¡iÈe Íts rd. rt 3frtl, forehrß the "de¡rendunt l¡srty {lul nrly

rice cn hw HAL "wu¡ks" frrr n par{irulrr .rn the ¡}rñy irr esrürol bo cferÊ¡sÊ Úrrt tlir-

cusfomcr. Whatisrut]lrm4rluÞdbyÍi+rvice- creliurrlalrþ-'' lÀr¡ur' 126 Ill,rt¡qr.3rïat!llli!,

I'l¡;'a pledge 1a ex¡rluin hory ltÀL "ryr¡r[s" 8l lll.titr. rt 1ü$, ,lti{ì N.E-Zd r1 $ll. l¡r

frrr ¡o¡neone ls h+nesty urrd furthrightnesl in sbart, tle uÙlþltiun of gud frirh "rer¡uirtr

that er¡rl,rnrtìon. h tlir res¡rt+l, Pe!¿rson's lhe p¡¡rly tûsttd vith Fonl:i.t{lulll dlsurelÍr¡n

brr'¿ch of eont¡¡c! cl¿int js srted olþ by her lu exercise ll rerurnably, nuü urldtrurily, (ã-

allegaliun tl¡t Btack kne'* bclore lelling Pe- pritlourly, ur in ¡ munoer inc¡nsisùcnt uitil

te¡s¡m ¡luut ils ßAL ænirr fhqt il¡t IRS the rei¡mnzhle Élrpec¡¡lliürl-l of the pallk*'"
r*an laling rtlion th¡t r,roul,ri rend¿r hcr i¡r+- fír¡l 'lV¿lT Borlc u Syluusl*4 lflfr lll'Àpp':ltl

tigibtc foi R.{l-in efs€nce¡ I ú¿lib+r¿te Uû¿,91t}-ll. 1,1{ lll.Det. 24,:lt. 6õl l{-8.¿'l

bre¡eh of ils pronr-se t¡r arh,lse Peler¡on iUúS, 1{X¡$ ttlJUûJ; ¡e¿ fJil åþrrtrr lúrtÏ, lJá8

hunestþ druul hotr lt.{Lt+trukiu'urk for her, Ft-Íiupp- rt lll}il. "Whtn sr¡rù rllsurelion Lr

.lTre liber¡l fcl*ral pleurling rules gtrrernlng a[Lrsed hy r lrarty in trarl fuifh. then, r cxlls¡r

hre¡chofLtntrsetcitirnrrer¡tircu*t,n"ru.¡n ûf sttioil mr3'ariu+ rltrivetirrr:ty fr¡n thc

this ullegrtion's rruth. Á¡ci PetÊr-ïon i$ ñJ- tlrrly of ¡çuxl fâ¡fh tÛú tair rìcnling-" Ürl

quircrl only tc ujlegc fucLs.sr¡fl¡ciunt lu nutify iJrprrrr Hal't s58 [r'S¡lì4'"¿t;ili$

Block Lhut lhc s+rr,irc cüntråctr+a^s breqcherl, IFl Tu plt¿d a hnuth olthe ilr¡,lied curu-
fÌue ,VrrqrTg p. Wfritr fft:r¡ l'rrrrfr¿, ö91 t'.Erl nant of gnol f¡ilh rnrl fuir ¡crlirrg, l,clcnsr¡
s6{t, 3i2 (?lh {lir.lgs¿) {*rRlcr lenle¡rr federul must rllüEe !} thrt Bltrk harj whle d¡str¡:lir¡¡
plerding rules, hrc¡rh rtl tonl¡¡tt tlairrt.nctd in silt]ilcl ¡rcrl.otnrunce and E, rh¡rt it cxur-
üllty Þlrrätl lErls sutntleltt 1o lll¡Ltly lh{: r]úa{,tt- cised rhls di¡+relk¡n i¡l htil f¡rith. id. ¿r ilttll-
ilunl thut ån ,tt€emtn( hu-s lren viol¿tcrl): ?û- lihc mêell lherie rwluirenrenlr wirtr tlr¡r
ree ul*o (,'rxJug rt fiifuo¡¿, :t86 U.S. 41, '11-{8. e(rtrtsnLl.rns thÈt B!í{[ t¡iilxrutr:ty rlis¡pnsetl
?8 S.Ct. 9s, ¡tr2-ü1, 2 L.Ed.ud 8{, (ls6Tl 

èno¡rsfirL{ tlrr Erte¡Lr: tiJ suliriritu{und rturg-
(compìaints ¿re þ he to¡ruLdrd libtrally un- j1ß unËuspdct¡ng B'$lr'¡retß for r .v:rricr¡
dcr tl¡e natice pleading tJreory of the F-eder¡l guck kncc' rhcy crulrl rærcr u6¡rirr.
flules of cjvil Procedu¡el' 

T.:, 1ïL:1, ff Ficsl, Bto<:h was yrainly ve*{ed r+irtr hr+ul
beyurrd douht that she lrur failed ¡o du thi¡' 

,r¡**ri,rr ä'it*-iding rldrmrrn Rclurukì l.:rx

f .1{t h{ureovrr. Pet4rsûn'ß bru¿ch ol g¡hice, [ts tu¡ ¡ol.unr l)rllÉr¿tirn '.rnd IlÀ1.

ront¡¡cL el¡irn is rerlee¡rerl try thc fæt tlaf l¡uslnes* ¡ntnraÉly ser+'es rnsÙn¡rcrs |Vhs,

Pr:t¿rsry¡ dæs nut rcly rulel¡, un Lhe [ernru o[ lihe PAtærson, are n*L Weltllhy f$i1h nlt it¡'
tÌ¡e ServfuePls¡ ¡umphlct. Pctcnon ¡lK¡¡ ¿c- ronre rirrfÏìEicntly lu* t¡r cì¡lnl ln BlTtll atltl

m¡ts e brench of lhe ln¡rltæd eulüru¿tuìrl 'rru rcÞlivr:ly rrnre¡rhitrliorttrl in l¡Lr muLlJ:rti

obli¡rtion ut good fnirh antl lalr rlealing, (t¡ee.liltg ÈRrisLåntc to til! ur¡¿ Þå ñìnils¡.

r+îjch llünuis larr lnofporttes hriD H€ry Cotrrtr.¡uenlly, tl¡csr.t utskrn¡t:rs rh¡nnrì utr

DDnlrarf, Oil Erprurr.r ,Vuf I Jrrt:, u. flarp BlotlCs er¡x'rtirc, .t¡ruirr¡E irr F,tr¡tk wkk'rlis-

r¡tJ.¿, g5H F.Srrpp. ìt6È. illi$ aN.t)-¡ll.¡llË?I; creth¡n [r¡ rcnrlur a¡4nr4rrial,c Lr* :uh'lt'u'

¡Vorllr¿ñ¡ Trayl{¡t. u. l¡ItI $lu¡¿l¡ ¡Hirl¿igal f'ol rxnn4rlc, llh¡ck rlettrtnines f¡r ils ctls'

,{reocr., flû lll,Âpp.3d 3S[r, iliiî. 212 tll.Dec. to¡nrrrs rrh¡rl rrrljilsrtrrr.rrl.s lt¡ lut'nrtlc rntl d¡'-

?61,Tõ9, li6?N']:,'àl 1036, llGlllfr{l5l¡ I}t3¡- tlurtionslattt:tkr'untlçh¿trrc¡lit'turtl ¡r;t¡'
u¡ tr ,l{clJu¡lal¡Jir lîr¡r, l2å tll-,1p¡r-ih! '!lîlè, ûu'rls L.¡ rhrrtify autl thir¡r- ¡ltrl rrtrly llÌr'h
f$!rg{¡, fll tlt.l}er- lfrrì, llilj, 1lìf! N-t:-'¿(l lLtiri. hnu'¿s uhrt illtlitìurrl s'n'irr+, lnrsprl ru¡ ll¡r-'

+ùrL tlli lc¡ !rrrgrrr¡r r\ lrrl|t(n rn llr¡ lúlurr ¡ltr lll¿rL ltt fu.'|t,.¡e.l ,{tr| lll'.1 l.,t l'il'È'
luniL !¡ilrlu¡trtrklrnt thrt Jrr|¡ùhllúlßrúì rÍtrHt¡ì

EÐ

lrc'I-i u. .\irf¿¡rrn llrr¡*r f b, 8¿{ F'.iJttpÞ- SZl,
løf {N.l}.1t|.1993¡ tplålnr¡ff rarisfies pleulùrg
mqtiremurts of l,'trl.1l-tliç,P. S by alleging
lh¡rt. a ¡:unlruct wu.s furmed, plr.lnriff ¡cr-
farnretl 11, deftnrl-lnt bæ¡c:lr¡d ir, und pleintiff
srtffcrcrl dauug*s; rletait need urrl¡ bc sulli-
cient tu eu¿hle rlufe¡{lart.r to ltlenLify thc
coir¡r¿tt a( jnsue¡. Ar-tu¡rllng tü Elock, lhe
unly cunrr*cÎ r.hrl cuukl ¡rssibly bare teen
fl'nrerl bet+een Pet+rc{rn enl BLi{li w¡¡ for
tu preparatlnn ald ulru(runje ffllng reruieeq
¡nd P€¿eF,ilnt rlt¡cs nuf. r.ïnæ¡d lh¡t, tl¡oæ
senùes nrru ¡l¿ficiartl irr uny nry.

We fi¡.i thar, r¡¡iler ù¡e hrord plerdlng
stånd¡rûs of FÞrl.R.úi';,P.8, Petermn's com-
plalnl aLkges rfte requi*ltc eh¡nent¡ for r
süntr[c[ t¡l render lÈr allvice. F.in*Ç Peter-
son flcuJs the erisÞnr.c of ¿ erntrsd. l¡¡t
offe¡s ¡¿rvitreu beyulrl simply preÞùlnB ta¡r
firrnrs. Blor.k's Se¡vruelï¡¡¡ pernphlet begins
{rith thü buihs. inftrrrriìn¡ç Púter¡ûn lh¡t [r
has ptc¡rartrl her lllij5 tar ¡etumr r¡td e¡sur-
hrg lhat: fll thc lrtnrn i¡i cDrnltlrll¡ ililrl aìt
hrcunre h¿lr lxrrr r.r,¡rrrlurl; fg¡ tll ulr¡¡ùt tr¡i-
nta ¡rljrtstnrenlr rrul tkthrtlons lr¡¡re leel¡
+lr¡inerl; auil (ill all nrk$¡tut rr.crlit-* ¡:lrl piry-
npnt.s h¡rve bter irlcntitierl ¡rntl clnilnerl, ln-
¡l-Jl-- ll.^ ÞtF¡r rr-.¡. .rr¡rr.õ -.- .¡d. r rlii¡ ¡,an ttrl-.r fhtr
eni theru; it gner orr tt ¡rrunrisr th¿r Blrxk
tvill: (11erplain *hat hap¡nns neltr witl ¡,orrr
U.x retürn; (21 ¡¡suer any r¡uextioru ym
nray hwr; t3l pl-rn frr the refund you u.¿r¡l
¡¡ex{ ï€Ér; (41 dcscril¡¿ hov R¡Fid ßefurr]
*+rhc fur yuq und {61 pruvirle rerord kerp-
itrg mulrrial, Il ¡s û¡as leil€r sr{ of senilrú
lhdt lñdicå!,es Ekxh ls Ìnoqrledgeeble [n ur
m¡l(€fs ¿nd cen abþ' r¡sr*r il¡ cusLom¡n¡'
tiu ques!.[ons. €rp¡â¡n $h¿t tle iR$ *i]I do
s,lt¡ tlte.i¡ LrT r€lurns, ûff€r ¡rlvfue on ol¡tsin-
ing lar refurrls ln the futr¡rr, rnd explein lhe
irrnrr r+arkings of Ra¡id ftefund.

PuierËùn llker+ise sLrficlently atlegar uc-
crF{¡mÈ of Blacl<'s Dffer to pÍov¡dê ter
¡dvire. as rell a¡ cc¡¡lsirter¿tion and perfar-

Hf. Sl¡xl, Frullr¡r ttrw nr¡¡rc ¡lBur¡ut¡. whlch
n_¡u¡¡Lr unh JtxÍnut¡ rÌlurriun. in suJ¡xrt r{ itr
tlur¡r ¡h¡t thr <¡¡lr ru¡lrrtl lt ftad rlill pc¡flwpl
*rr trnr lrrr ru p¡ÈprÈtirtt and lillng ssntcts,
N¡l tÁr ùürrrs rt+'ururJin¡ hr ELEk. lhr Þrì(
tclnr- lrasuuFs in rlu $rlrjrclï¡r¡ ¡urnpìful rt_trsl. rLrl Bhr.l d¡*r tlDt El(f tr tr¡ Lu\til[tflr
r¡ultl rltcr lrrrÞtrrttr! ¡il¡I rlc.t|¡lirullt llh¡rE
ll¡rl lirr ¡drf¡ls ål thrr t"¡jrìt, Bhrl i¡¡" ¡È
l*trh ¡Ì ¡ lrtr tr¡r'(l rtt .r.ilt¡rrrlsJl ¡rl¡luut¡rq¡s. thr
.ul¡rtrlt¡' rth t. r1.r(l I r:r¡ il¡rlìh j f ilnnr rt-tù ¡ r-t ¡¡ ilr

ma[ce, Pel€nion aulhurizud llluck ru pnr_
ceal n'itl lrrI,urinß her tnr nltt¡rn. artù,

aJt¡r Btæk Freset¡lÆd her wirlr {h6 fÈfti-
cePhr.r ¡umphlu¿ entl R/r.L F'ucL Slreeq

¡drl ürc f¡ll!.6¡l IeË iu urrlur O recdve rr¡
Lnrnredicf¿ ¡cl¡rnrl uf $lg(l.ã0 enrt r rearnd
refund theck rf tÈ,4ilti-{X} r}n ¡rn Gxpd¡lrd
b¡siq. This payment, Felels+n alleges,
w¡s h¿ssd u¡ron Bloclf* explanaiion of huu
RrpH lÌefunrl ÊouÌd $ork lor her. It ¡hn
¡¿rvrd ¡s cor¡lderetion, having norked rr
i tr¡ûnctarjt benefit ¿o Block u¡¡d e fl¡un,
d¡l detrim¿nt t0 Pet€¡ron. rce Wúl, I1Z
Ill..{¡ry.fi 4t ?ü8, t6 lll.Dec. ut tZZ-¿¡. 191

N.E.Zd ¡t flll{l0, and, burjiles frlling wt
the lmn applÍcalion. urs lhc onþ eet rr.
qul¡ed fû¡ Pel*rs¡n'r Ferûrr:¡¡{treê.

Third, Penrsr:n ader¡uoæty $lleg{B ùhôl

Slock bre¿chud the {ontrs¿t ty knonin¡ly
proútling fål¡e ter s¡¡rrice, lìy thc rime
Bhxk pre¡ured Fet¿¡ran's tu retr¡rn ¿nl
sohl her ttrpid Hetun4 s¿njoos. iL had al-
n:rdl¡ .lrttHtìLnË{l lh¡rt she ulrs eligible lur rn
ElîC. The key allegartun, rrh{ña lrulh ',re
rnr¡sl :trqsume irr tfiis opirriun, is rhat lllu'k
¿Lcu knr.w' st rhc $anle ü¡nu. that the llÌS
n'n iic-ia¡tr'¡-iur r rrril¡iuunt 0i try¡tt
tÀEeks-Ìcfultd.,i ûn rclltrns rllahning lhe te-r

crud¡t. Årnterl s{th rh¡É }nrrwletlge, Bltrc}
hrrl the uhligariorr, .¿s IerL r¡ iur flu$ r¡
crpluin hor+ Fepid Refunrt souhl work lor
Peerton, to t¿tt hcr thel shr {as ¡r,€llgible t¡
recelve lhe prinrlpul benefit al ltÀL-obl¡in-
ing her second refund rherh r¡n ru ex¡redihd
b¡rl¡. Bu[ it newr dftl so- ]ts ¡ mnss.
r¡uence, Feteru:n pairt for e ¡¿rvir:e sh¿ h¡d
no hope of rereiving, erpetrding $lUJ.50 fof
ån exPtditåd cl¡eck north nnþ gÐ9.50. Êbe
eulfercd rlemrgee by forfeiring the lklrttoh ¡f
the feÊ attributåh.le trl Eecuring an e¡pedlted
¡econd r€fr¡¡:d chtfk no¡th $Zd3ti-ût and læ.
ing the tlme yaluo of her rrrurrey while it
lrnguirhed ln lhe gorernmenf.e coff¿r.,.

Blck:ny rtlditkÞ¡rl durir!. Eul tlrtr argurlurt
ir prunti*d fr ¿n afr{}Nß! Estütnlrt¡(ñ-thal
prr¡urin¡ und filirr¡ Fc¡Hw's t¡r rtrlu¡rr *ät
l¿Dl.lltrKsnl tu lull runÌruclual ¡*r[rrrmanru_ Wu
rq+urtrl rhis abuntFtHrì tn finr|ing lhlt jxru¡rc.
J¡l¡$ }[Hn¡sr.¡ JrnrHftirr¡ aron 1,, li¿tt nt $(r-
¡irtf'/¡¡r'¡ ¡rlfrr t¡r ¿rrunrrl P{L[t\[t ùì tt¡ hrrlr
fu¡rrd llrlund'-*¡lkr-'l¡r t¡c¡. Eh¡rl rllrl r¡¡s
drsrllllgt ttf (rnr.¡Ltilill uhl¡t¿¡r<¡us rttrl¡ir hr
¡r¡Eltrl rIU attrl ltlrrr¡ Èctrr rr¡t. ¡r ltrr tr Àlrn{

_
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infrrmatiun, rre apprapriate fo¡ each tuslom' iLT rctot¡on to hùr a'c B 
'rr 

preparer (ãnl¡

er. ln this 
"*",-úb*.1 

¡tlege¡ìly k¡¡ew ¡Ial assun:ing the lruth r¡f Peltrsm's alle8ati0nt)

Rapid llefund Jtrï¡c€J wouLl nsf tYurt( for sdvisu¡ s¡ '¡cLïutr!åtrl dæ5 noL give rlse ø
pefurson lp..u$€ x¡e uus tlainrlng an esrne.l ñduc'ury ¡utiar; :l! Fet¡nsun ¿t*s nut pÞril

imúme cr€d11. But inste¡d of being rruthful, l¡¡|s sufficle¡t to e.slublish arLy othe¡ fìdu+i¡-

Elutk useri its tlisr:reüon rnd su¡reriar kno*l' ry rehtlorship; end 'll eten utrrtlnltLg lhaL

edge 1+ keap ttris informi¡tuun frunr bEr. Els:k ur,ycd Fet€ß(trì a lidnchry dut5, tle

Itl lllç+sisr, llloekh alhgd rctiuns 1Ï.ltd 
*t**' full outsirle thü ftilpc ûf thal

show brd frrith. Its coue¡!¡nsnl Yss dleß' uuÐr'

r'rtly dcllbcrsr€. do¡re rvilh the improper nr+ l?-lûl "Á lìduriery duty is thc rhtt¡ o[ an

tiv+ ol dcfrar¡dlng Petenson by charging hÆ rgEnt l¡ l.re¿t hls Þrindl)rl udlh thf utltr.rel

for r senic€ she roükl n¿l obl¡in, "llllt¡æ ¡ endor, rcctilude, cú€, lDyBlLy. *nri gotd

ÎÉ¡rty åcB with impmper mo{iYe '. ' û¡r f¡itlJn f¡cl l¡ [ruar lhe prlrrlprl aE $ell ils

¡rarty h r:rerclslng oontrmtud di¡rrethn in ¿ lln r¡unt.volld treul himrcìf'Lrgen u Esl-

mrn¡¡er incoru'ulent witl¡ the ¡e¡¡¡¡uhh ex- ¡or {,'û\, ¿?l lll.A¡r¡.Sd 11, 21, 210 Il:-D€c'

per¡åth¡Lr of rhe partrca snd t¡errfoÉ l¡ 
"T3,îEo, 

663 H.E.zd s68, ylfr tl9c5'' -Ál-

rcling ln b,sd fdth," Iluy,c¡r 126 lll..lpp,3d thou¡ü cour¡ rßry ñ¡td a fdueia¡T rcl¡¡tiün-

ut 901, 81 lll.llec. ¡t l?0, {ü6 N.E,?d ¡t 9T2; rhip *tcn otÊ perËor gûli{¡U rlrû{her tû re-

úee û¡¡N, .Íûrrdetl rt !$ficltþn ¡lrr. Jtiail !ßc lill ln hìs ex1xrtlre, "[t]h€ fæt thåt

ûqrù fl8 III*{pp.3d 30?, S1f,, 214 llt.Det. Ðñe prrtJ f.¡¡¡eu t¡e otht¡ is i¡rs¡fticien! [1¡

Itß6, lûl{, ûfi¿ N.E.2d 6¡8,6¡0 099{Il (trtr- crrate 0 frduda4' rel¡rion¡hipl. WÊ trusl

Dto!Èr rñúiTe ls r "Þrsdom¡r¡8rÌt tlreme" in most peüple with rvhom ¡re chl¡:nc to do

bad f¡irh c¿ses!. lìsth€r thrn exerehing its bwi¡n¡s-'' Jd The "e$sme" uf rr fiducbry

digfrelion rearonrHy, Illock tnnegresrerl rebtionrhip b onc ¡urt¡'n rlr¡mi¡ence ove¡

Petrtr¿n'¡ re¡ððn¡bl€ expert¡tion of rece¡v' the othe¡. ld. 'lndt+r!, ir¡ the ¡ll"rcnct ul

lÌß rttùral€ tÐ( rdvicÉ by duptng her inta drminrrue ¡nd influence the¡s is ¡¡0 fîduchry

psyjnE û¡o¡€y for r se¡r¡he *-holly umvuil- relationships regarcllers ol rhc lttvtl tf l¡u¡t
thl¡ ¿n h¿r. lf proren, such conduct rtûuld h+tÈeen fhe FrrtlÉ-" Id. ((lt¡tlDns onrltætii

unquertiorably viol¡æ Bl¡rkh duly of good Srgnificentþ, r 'riightly dominanl busi¡n¡s

f¡ith crd Feir derling. pnsition . -. ldscsì not Dp+r¿le trt {ür¡ I
ln eEm,hhen +e ctnrídertùe obligrtlon of formd. contratturt rehlioruhi¡r [n{+ a mnfi-

g.{xi frirh und frir deelín¡ lnherunlin erery dcntlal r.:r-fiúur:iury rcÞtlonshlp," /d (citÃ'

crntt*Ì. lve concìude that P¡teruon hr¡ ¡si- tion¡ anrl lnternal quotauÛns omltt€dl'

i¡fioil tìe gen€rous lederal pleudlng sÈrn- Courts (he¡cfore wÍll nÙt irn¡ust firjuciery

ú¡rd¡ lorbre¡rh of {ontr¡iL 
'gto"¡tt-"*,i,,tn duti€u thseRt e ':5¡8nlflcilrt deFr¿re ti dom[-

to .l¡r¡n¡¡.¡ i¡ lferefore denlst ¡s Èo Counl ,. 
iff,.1!."uperiority 

af orur petly over rn-

lI. üuuntf-Hn¡thofl+lducirrylluty llli¡ols courts æco¡nire th¡t ti¡u*ê €lt^'

ln üsunt V, Pelersun rlleges t}at Eloc* menb E¡È m¡uifedt€d by nÍlule in cc¡t¡jí
uwed her ¡ ffiuc'l¡Er duLy b¡r virtre of lta Ì€¡¡t¡or¡.shiln' rrhich &ey deem firlutiutl r'r a

Fsltlon ¡rq her tar advirer ¡nd tÉr:o{¡nlan!. nrtler uf l¿w. S¿4 ¿u-, Wi¡plux rÈ Slrn&qt

H¡xlc ¡lkxttlly ¡Þ¿nrlo¡rcd thb duty berrus+ u Norc[ 2?9 lll-Ap¡r.3d 311,2t$, ?16 ]ll.I]ec'

!l furudulenrl¡ mlrrepæsrnÞrl rhat Rapirt S{q, Sf?-'lÐ, ltì4 N-E'2r1 219. 24'l-'16 O99fi1

lkfu¡d s*njces rere rvgihble to tarpuyôrs (ilzrtnèrÈÌ: Àreæln¡t u lrtte¡t 2flt lll-Ápp'¿d

+l¡u etrtmal sn E¡TC. ln¡tsd of putt¡¡¡Bl(5 'tlT,W¿, tgfl lll.D€e, ?bl, I5û, Ëj3 N'82't

cusLumrrs' intërfs¡.8 fts(, Bl¡rk aJlegerlþ ¿13,218 (l$S1ì (iùintv€lrturür8i; l,ûr-rr¡¡n¡l rÌ

wurked cnly t¡r udcsme its ow¡ i¡¡Þreets- Lo¡sn¡ru 2?'{ Ill-Ap¡r'3d t, ?' 2ltl lll.¡lec'

co¡rtrdry tr it.s firhrciâry rluty. tslock re- 818,8S.1, fi63 N-B.AI IZSü, ICBS (1996¡ l¡tlÙr-

sponrìs lhat the Coürt shuulrl disnris-c C'lunt n+y and clielrtl¡ *trull* <tl' o"slale tf llyttitü.'
V becmse It tsl¡rk's ¿Jlili¿tion with P+t¿¡son ¡r'¿, 2?l ltl.¡{l¡l¡.ìú ülfi, fi?z, A}i lll.t}Er. ltl'
d<p-t rsrl fìt urry r,f Lhr! t¡a(lit¡ûßct firìucirrry lõ$, l'r18 N-8.2d llffl;, :(lùll ll!ÉHr.l fglurrliatt
nurrh"ls, irrrlrretirr¡¡ år irg{,r)r} rtl¡ri+nslrtp¡ 2l äìì([ *cft[¡; .\'ra¡IÍ ¡ fl¡sf ¡Vnl il¿rHk rf

I'I'ìTUHSIIN v' Il & L tll.()tH TÁX S¡:RÏICDS, lNÜ' l?13
c¡Ëút?l F.g(PF, ltDl lH.u.Ut' f ttrl

Itrrr¡li/¡¿. zril tll-rlpp.9rl i¿5i, ztl, l9t lll.tl¿r:- Ttrc nr[sl Pr:t€rsÚn nllegcs is Lhrt th+ provttl-

?11. ?19. ti2{ N Ë.zrt ISJC, 9Ù? (ltuft ttntBt¡r erj Blotk the infornr¡lion it nucdtrl (u ru¡n-

¡rr1 letrlrtìci¡rj¡l; t(arle rr .Toltrnrr4 ?76 llt- pleæ her ü¿Ì rutllrrt. l¡nun lheru' Ilh*h

Åp¡,1ìrl û,r:1, lilil. ?!¿ lll-Iler. lll,3?, ll5lì t¡xrhnver. ltwrsBlukçh+r¡¡rdethetleler-
¡¡.ú:¿il rg{, lfir {tst UisLtsJñ} lsgrnl srgl nrin,¡úi¡¡n Llrrt Fel¿rton wirs ellg:ihlu fur rtt

yrinr:i¡ral). I'cltrsun'sltrstlrXuntrttlnsrtp' ElTCanci,rcrortlingtrllurvicePlu'lensrtred
p:rruf hcrfitlutiuryrluhnislh¿tBlucku'¡,ed thaf rll of Pctersr¡n'r intutne w¡s rùlßrt¡:il,

ier tirlucirry rlutie; ur u rrìaller of latr by hcr atìjuntnr+nt¡ '¡nd rhducr!ûl¡s elahrred, urd

rgreui¡¡g to rcl ns her rgent. her r¡erti¡-r :rnrJ paymenLv iúut¡tilied, ]'r¡r-
th€rnì(tm' PctÈrsoû¡g cumpluJnt ilrditrÞt thet

.{. l}loch }ìtrr NoL l'tltrsont Ârent il wae ü!r,{} *ho r¡ieftletl tom5ltl,e $nìral it¡

t¡l,lZlÁ:rugeru.yruì+ltnshiphartwodelernLinfirg,liÀLeli*ibilily'Therei*ru¡
.o*¡rrn*ir*r lì rie lninr¡p¡rt hrs tin ri¡ht to rlkrgrtiun thxt Pd€rs¡rn in¡tructed llhr:k us

foÌl-rul the n¡anler and nelhul in which tlre !o ha* lt shoutd go abouL pre¡urin5 hur

uBelrt performË n0rk for her, ¿nd 2l tÏe reluril o¡ aYsesring *hrl strrlkÊs ue]'€ ¡{E¡il-

nluur t* lhe power lu subjert t¡e ¡rincÍpal ahlc !u her- Gonsequenll¡, lhe ctmplaint ls

to' p.r=,rnal lirbility. ,Kun¡4r Lr Híl( ??6 devold of far{8 ilemonstrsrlng thot Petersun

lll.ip¡r,rd S?8. t¡t, ZtZ ltl-tiee. ?Í8, 1âfl, 85? r6ntroll¿d lhe ''nta¡nef ot nptùul" ln çltlth
¡¡.g"ci lûü8, Ifl1 ttglü¡¡. To furrn un rgen. $lock ¡rerformer! i1s sErrires.rr Althil¡gh the

cy, tlle p;rrttes ¡¡eed not us¿ thü word \Btrrtj' trle¡ of frct mout ofr¿n SnBlrers Hheih'er

ni¡ rha¡acÞr¡¿ th+ir reJatinns¡i¡r a-r prlnci- puticulnr facta gi'¡r¡ rise rn ¡n r¡ency trrlu'

¡ral-agent. RÍT] u. lfcnliBlg. 2õ9 ill.Ápp.*l lionship eriaÈ, "u pleintilT nrurl rlill plaul

äfS, ãfU, ã!? ¡l¡.1)È{r ö", Sö-li?. ß{6 N.E.Zd f¡et¡. which, lf provui, cçrdtl e¡l¿bllrh the

6e8, $t2-33 tlt!6). Thetr rclions netrl only crislemeÙÍrlt ugeney rclati$ruhi¡r," ffra¡r¡t,

demun¡trut¿ ¡ duire lû rreal.e tr|| rgeûey 
"?6 

lll,\pp.:ld r!382,2f2 ltl.t]et^.¡rl2ll' lif¡?

relr(ions}ip, fur erun¡l+, thrurgh a pr*vitus N.E-2d ar 1in2 PËf¡rs+n b¡¡ nul dons su'

tu¡rs+ o[ rlealing rhat is s¡¡ctitrned or t¡li'
fierl by tlre pfnrlpel. ld rL riÎ,816 H.E.?d ü. No Olht¡ iiducierl Rtl*liÛnshlp

cl f.{ll. "tìnr+ ¡rn Hgenry rÊkt¡û¡Lcll¡} ls lir¡tlt
fuund, a l-rrluciarl rclationship urises e,i u llü, lïl lJ¡rrbh to €r{¡l)¡i.çh a Frihrrlary
r¡¡rtl¿ruf luv-n J,el¡¡m tr. l-lllttry ct-llal rohti.ruhin âfi È .r'fuir u[ her. Ir¿lrsurr
l4terrÍ ferrlly, Þ15 lll.App.Xrl l$t:ll:.TJ ul¡¿nr¡rts * in,¡",* ñrlucirrry ilurierr on Hltx'k
tll.l)ë{. :tlll, Xl?, 6?6 N.E.2d 2lT, c¿{ ll$Jti} orr ån.¡d trrx'ï¿sh, rllcgin* rhrt the ¡urtir:-

lll-lÉt pel¿rurnrnrllllock'srelrlionshiF ul¿a l¡¡ ¿dqlsorfa(ruLtnlr.nt-rlienl rel¡tiun-

fiús the tint und lnucl tritltat el+menl, The shi¡l betwten lrer trd Bk¡+k rtnrl¡:rtll llhrk
,.key consld+ratton'' ilr rletr:rnrtning w}ether htr lidrtciury.ri S¿¿ ülrnj¿ll |r ¡lfillrç gtr?

"n 
ig.noy retâtímshiu crÍsts is r,¡he{her Lhe F.gd la?E. t:t81 (?ltr c¡r'ltÉt¿l I'rhilc iuves[-

pflncllrrl hui thc right lu Ltntro! tl¡e "urrn- ure¡l! udrisln-arlvrsee ruLrti+nshiy is nr¡t litlu-

¡cr and nrttlul" in whirlr tlrù ngen[ ¡n:r- tÍrryDy law'"frdnctrry{ìnliüÌ l¡¡T:sDrnëli¡rtei

for¡n.c ì{u¡k. I{xnp¡¡ fl{i lllrtpp.irl *t :lgl. lm¡xtierl rn :¡n ud hot' ltu:ris."l. lt¡ suþptrrl trf

?tZ l]t.tluu. ¡f. ?ùì, Ìi6'I N,E-zd'aì 1ü?1. Âl' ltcr ¡xrsilinn, Iretc¡r-rtr tiur-r I plu[hara +l

[hough I'etersr:n ¡rgrrcs ln Ùcr bnef lhat r.r&:s, only Lrtc +l çhith nr:re dttidurl i¡r thir¡

E¡*il's rlient^r,lllrecilrrll" S¡rck "n,gzrrting r:lrcttit anrUrrr l¡¿serl urr ¡li¡uir luç, uh+¡t:

lphal ñ'trrrfl$ tt lile arld {l¡af illfu¡'trì¡rli.rn Irr crn¡rts h+h[ lt¡u( thr: l¡rtls l*f¡:r+ llwrll rrl¡r'

put iI thù return," I¡!. Ìlr- g( cJ-lU, the ullegrr- rulrtt¡l atlrihuLilìg fHlì¡dxry sLßl¡s ll) ¡ taI

iion" in h¿r lcuryluínt rlo ntt sLrp¡rr:rt this, illuiÍ¡¡r or rct'¡,r¡n1¡rlrl .\1't r"3-, /Innûllf' fll-rÎ

cÐ

tl. B+üsa P.ltrñrm's uÈcrl(y th¡¡n luih thr lq 'r
ÉlHlrÍI, H{ {rPlrll n(l ot}l¡lillfl rl l0 rgl¡ttl¡rr
PulLrtDD 1r¡r!ii{\ dlv *ttrul. I *. çltrll¡rr Bl'¡ì
hiul lhu¡xrwrrt., ruhcl.l¡cr tr ¡r'rvlrul lulrttrtl

ll- .Il ll'c lÍrìEDL llDlù, lll.r'trr rrrtrttr .lu ["1
ttlrtrdcr llr ¡¡r ¡tlr¡ru¡-rlrrll rr'l^trlrl¡rll'l¡ lltlrr

( i¡rt r\ u nrl{tf,l rrl lús' ¡¿r a rrr(¡'ß¡"Þl¡ ¡'f llÈ'

llurrr¿¡ r [r¡¡¡ l¡ lft ^r'l t n. !l{ lll r{,p¡ Ìd ilv.
1eu, ¡ffi lll lhr ôu, ôûJ 5ð6 fi li-¿rl ôulJ È,I5

alrell,'flìJ. lle ¡ll lLl 117, lut ltl f].t ?l ¡ì¡r
N [] .l(l \rt ! I I vfJ.¡r
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lSl{
l'.ld lìt?I¡¡ llrrell ¡t f 'l¿rlrft'ru, 9l$ !'.$rrpp.

rnt tH-lr.llì.il¡uÞ.
llnr lhesc cá.l0N rlr+ r¡lù L{.sis[ Felur*¡¡n

bet¿us in ueh, the dr:ft'nd¡rnls tliil fr¡r ntort'
tlulrr nimJrþ prnvldr'hasi+ l¡rt ¡dvjc¡: un an

i:*rlalcd h¿sis. The tnrrrt{ decirisnr lrr í¡Í-
¡rrru' lidntirrry ¡lttlitx r¡er+ ull ¡rettrisr'd rnt

tht parties' lan¡¡-l*rm, olguing relalfunshlps,
'¡s r¡'cll ¡.s lhe dcfenctnnrs' rults ln rnrnl3{ng
rsrctn, rerdcrlng cunrpler lwestmml rdvice
an{ur perfirrnring Eudlrs. For errmple, in
Btrnfuil th¿ Seven!]¡ Cirruir held ¡ ñ¡¡¿¡xirl
urivisor liebte to hir inseut$ for bre¡¡{¡ of
liduciirry duly vhrm the ¡dvi¡o¡, in rddition
trr prcprring tle i¡resh¡/e lnf,oÍ¡€ l¿r. rÊ
lur¡rs, rerommended ¿ number of invtat-
menl"e oÍer reyerll yea* r¡d renderd d-
vlu on e ne¡les of trr shelt¿hs. trl¡¡¡d¿tl fl6?

!'.2¡l ¡t t3?8-T$. Tlp cou¡t emph¡åít€d t¡r¡l
the prrtie+ "cuttiratcd ¡ rtI¡I¡ûB ol lrusÎ. . ..
urer r period of years," ¡nd th¡t tl¡s drfen-
tlunl induced rhÈ 1ì¡¡¡¡tifr "ro arcepr hls ad-

virv wi¡h no qrre*tiona orfterl u¡ a¡u*erad."
Jd at ljllll-8Z- l.ikerdse, in î¿rrutr[ lh¿
cuurt ¡oncluried thrl a geuuint ixue of Íart
e¡¡sßd ¡s tü ryhelhÊr tlÞe defendant, r lrx
pl¿nn¡ng e¡rpert rcl¡i¡+d f+r sercr¿l J¿&rs l¡r

¡mride hurlget advire crul pmpürl¡ün, Ìfl
¡¿irie ¡nd plennin¡. r¡u¡rance enrl es¡¡l¿
plrnninS zs *ell sE to msr¡s¡€ tfie plaintiFs
¡sætr, owe¡l 1 fidúci¡ry dut¡ tn hir clienr
lrr¡tll 920 F,Sü]p, il B5?.

I ltl The fr¡tc b¿forè us ere vestly differ-
ent: B¡rck h¡s ¡ur clor¿, ìong'lerm rehlion-
rhip with Pef¡rron ur jnlluen¡e oyer the
¡wrag€r¡rÉtrt åf¡rt inrerffiênt of het .¡-sE€!¡-

Unlike the rophirticeleú fi¡u¡cl¡l ¡dvi¡or in
Eurdrll rrrl the tar plannlng cxpert irr Ter-
nl( BlocÌ È allegcd ta hare done norhing
¡¡lore ths¡r perform a hâsic ¡f,ccùnt¡rg fum..
lion-pæparlng tår ¡¿1udrt rrd adriring ltr
cNl,omera on tie pmro. "lgl¡tre ¡n ¡o-
cû{nt¡nt nrertly performr besh umundng
fun*ir¡s, no lidurirry relatioorhip ir, creal.
ed." tr'l¿el Nntï fi¡u& t'- il &. Ð.8nJ¿rluíl-
rreri( f¡¡¿'., B€ß F.Supp. ffi, Ð42. {D,hlasu.
I9lS], ufd Ð0 F.3d 832 llst Cir.l9l$l, Jn.

{lëed, ¿rJ rend¿r en anc{untent li¿ble sr ¡
fÌdur:lrry, the ptairrtlfi musi ullcge tüet he

+nhur Filrilhd j¡rre¿l¡rcnl ulvlce, raconr.
neldr'rl euupìcx fi n¿rei¡rì tr¡nn¿etions, slruc
turrrl rle¡ls, .rlr rú, ur ¡r:rfon¡reü aurlils, rt¿i

TTI F8I}T:NAI, SU}P¡,EMI}NT

rr3r., /rr n' l)¿l,r¡rua,Ì{nlr¡¡ lb., lÌ{i ll.lt. lrittì

f lJ¿nkr E.lj.llirLIl,H{ì}, nunÈ uf wlrlrh Pr'¡*r-
sr¡n chiurs tskx'h rlkl hert:- Murnrrer, Irclrr-
sn¡ dirl uot hi¡re lr¡ ¡r'rclrt lth*t's arlviw
blirrdly. Ilkxk expresrly ufl'utrl hu' tlt+ o¡-
purtunity, vis the S€rylLrl'lrt.r ¡irtn¡rhle!, trr

usl qtuslions. u fcctor sl¡s* ah*'r¡te thr
S+venÈh Cirruil luund nignilitant ln 8¡rnfuli.
'Il¡e ¡h¡rp rliËüncLiùns trct*r¡er the$f,, r¡s¿c

rnd tfie o¡e h:frrre us prev*ul Feters+n lrrnr
reatùrg her g¡i huc ñduc.lzry rlrtty +l'rtm on

lhla *utlrorily-

¡l¡Ho ñun the rlefcrtlng fffturl disüßc-

rior¡¡ in her eit¿d c¡se lrw' Feltrsol fuils l+

d€rd l¡€ 'easrn¡e" ol r fiduriery duly chim.

Fettr¡on le required l* plead that Blôtk hul
"r rþiñcrnl óe¡ree of ¡lqrninärue rnd rupe-

riority" o,ver her, a rtendard her ompleinr
dæ¡ not meel. $æ Èqgcrt ??{ lll.á.pp.ild at
gI, 210 ¡l¡.Ilæ. ¡[ ?811, BSI N.E-Zd at U?6.

P¿*¿rnon el¡¡ru dr¿t Ehe tn¡strrl ln ülrrl'¡
'Ëuperir kno*ledge, help. anrl guirlun+e' in

fllng trer ur rcturn and dis¡*nsing l{rtl.
rdvic+; houerer, nothitry in (hexr: allegntio:rr
show.s *ignificurrt dominance. ller relåliün-
shi¡r with Bkrck rr¡e li¡¡it¡d bu ån ¡rrus-
!+ng{h, ì.r,!:t-"4 tÞ¡.?:!pir!+n fr'' !f-' r!'p-?-r4.

¡lon uervhes anrl b¿slt l¡¡ ¡¡i,lce; lllult tlll
n+ù ret¡ln contlnuing crntrol o¡ ln0u+nÉ
over Fe{¿¡¡¡¡n's BBs+t€. rv3-q in nr ¡xnltlo* h
¡t¡té lû*e sums of h€r m0nry ln rir*y ven-

tum, nor had unqut*tionlng srntn,l orer lÉr
finrntid ¡rrlltrl{c. Ttr¿ f¡tt thet she lrust¿d
BlocÌ i¡ ¡inrply no! eÍÐu3h, r.¿ ¡rI" eryeti¡lty
*hen siæ had llre op¡rortunitï l¡ ¡Ek ques-

Uom rbout. lhe proress. ln ¡hurt. Pel¿rsûn

snd Bfock's rclaUcrshlp *'an rnereþ conlrac-
lual, not fidui¡ry. .{ltlrough üloek rp
¡¿mewù¡t doninrnt, ßiv€n thut Pc{.elsort

heked aophistiratiffi i¡r tax mntlem ¡nd
yjelded contnrl over ¡rtprring'her reLurn. a

"elighlly dnminrnl bruí¡rers ¡ru*ilion . . -

[doeal rut opeÉ¡Ê 10 turn a form¡rl, conlrìlf,-

lrral ruletlorohlp ln(.o ¿ c+nfidrn(lcl or lid¡ci¡-
ry rcl¡tlorship," /4' ¡¿r Pûtli¡$sr, 238 lll.
¡tpp.$d rt $1E. 11$ ill.lÞe. rt 124. 606 il.E-Ud
* llä8 t"ftYþ rh not o¡uirler l¡e erisl¿nc€
of r tofilrar(url relctirnrhip .., wi(horra

more, lo supFlrf ¡ fuding that ¡ fi¡lur:igrÍ
r€lrtioruhûr in f¿r:t r,risæd."). We fil(l lh¡t
her aìlegrlirrnr f¿ll thnrt rrf pk:rúing arr rti
huc litlueiary ft l¡¡lì(tlshitr-

.,,..,"T;'lJ;,'ll,lltHÏll' ,*', 12rl

Wr, ;rrltrrrr*krlge lh¡t.t [ll.k'k is lllc¡çerl tu

t¡1:r gr¡1turr.r.i¡rllT -r*rcuslirl alrti wcll-ktrrwtl UNlfllf, STÅTE!ì uf Àmcritu. I'lulnliff'
¡rllrrt û!l llx rìrrlttrì aul thr: trrllltl\ largust r-
ltnrviilúr' uf t*1 .rttrltes tlr Ilrrilrrl Slålas

t&.{rr:$.r,r.r- llut nu +ase ir' lrri,,.tiì "" r,ty *lusiliu i}'ll'(xluN' +! u1'' lfeltndrnln

nhcr* ulst' h(ttls lhaL u{t'r¡ eìqrn ís rf¡lo ilc. 116 CR frlll'

,lirrln l f¡tlnci¡LrT, 1f (his {crc rrrì, {lçDrli {lrrhr¡lslalcs tj¡stnrlt:rtr^,
l¡ûEuuts$ tlu( r¡ntirliu's in u ¡rartttutar l¡¡x
r¡f çervtte w$ilhl lÌr Llc firJrrriirr¡ rrf its cu¡' 

"J;Ì;lÏ#:ìl-l¡men¡. ,{n¡ì rnuking t}krk a fidnciary to all

uf ilE cunto¡¡tBrs ,¡flriltl pruhr+ al¡sunl r¿- July f8' l9Ú?-

sults given th¡t Block ellegrrlly '¿sgis!¡ lll
ñling Ùne iu e*ery u|ett tucllt't¡¡t131te"uÏ 

D*fou,lrtrrs $ere rharyerl rrirh r:ffrrrrses
relurns. Scs Àrrrd. Cnt¡rlt. Er. B {H & H , ,-. ,. ..- . ;
Bh*k lreprrr,¡ slßkb;,den ä; i;! *i: ïl*if iîJ i1l;i*H*iT*:l ltÏ"-,T,ÏT
lng 'L4tMr6 ¡t 

rllf. The (þlerun[ elÏeel o[ 
c,irrr, Á]*i-, J. tcld thlt: (ll seve¡a¡¡¿r uf

saddllng lltocl wirh fiduciary ohlignrhns *u*ror ,r*r*u,r*.* fronì tfidì $as n.Í \$ar-
aruìd t*rily [+rve larpayur $'llbilìt fhe ¡¡¡rt¿rlt [Z) bilt ol purticulnrs reË fltrl Hr-
firm'¡vrlu¡t¡le serviccs rllogcthr:t. ,our*¿i i*l dls¡lmul of gra¡*l jrry prrrrrr:rl-

Áller cumirlerrug rll of Pcttsun,s argrr ing,r *rs rntr,r'arF¿tll¡ll; t¡l] tl¿fcm.l¡rnLs *crr:

¡!¡e¡rtJ, q,e hn¡l lhut the r:otrr¡rhinf, us it nl¡tetttitlerlltllllt ofprospecrivefisrërrlllr¿'lil

stanrls, ¡rleuls Du¡thû all a¡tnr:y relarìrrrrshill witt*xser¡ (lll ÛÛYrrIill¡EßL urn not rct¡tltuLl

ror r¡¡y o{her fiduriury ¡ftitlrthl¡L uiL}r Hl<H'k, l-o pnxhttt í¡in!Ént¡¡tB irtftrrtn¡tk¡rl llR ìrrrL 'tf
Bet¿uu r+,c utcr:¡rt Mttk's rrgrtttlrut( thrl tra pætrirl tli*avery; {tll rlefcnll¿nuc':l¡r:erþ rri-

lÏtlutlary ret'rtir:ruhi¡ exist-s, rm n-.'cì rur ¡tl- al rl¡¡bls wure rtu[ siulrtrrìi antl lîJ rltlþ¡ç

t[¡t'$i irs ¡tnrnutive nr¡,turu¡¡r1¡lr'i inu ¡'*i" ilulls u¡crt' rsrÈ ellllrloil lo rlisclus¡re o[ ir¡f+r-

; '.. -. , ..'.. nlatiun recar..liltg gûrel nßPlll itlfurnt¡¡¡l-q.
Aliël{Cú ialt rtììisl¡¡c aaìt:;rcu¡¡c ilr tkn;.ù rtrru'

eirry rlrtly- .{uarLlirrgþ. rvü tlirull*s (.:uttttt- V lirr unlerttl'

wilhout plcjudlce.t¡

dÐ

c0N{.:l,UsI$N

Fs¡ lbc lt'utirns ulatul a[xrvL:, Mtx'I.s llrr-
tlon bo dismi(e is grantal in ¡rart eurl tlenied

in ¡ur{. lf is gruutnrl an tr¡ (]ou¡rl V anrl

rlenietl ¡¡ tu lbu¡r, [,

1. lndiclmcnt tt¡ ¡n¡u¡¡¡¡¡l¡r¡ Þ11{
l)cfe¡r¡lunls' ¡l¡olium to (lisrli:l's Dùlht

nlurl [hargin¡( ilefenrlnntl nitlr hr:r¡in uf-

tetrsc*, ntt Hrtr¡nd thut itltliúnlen! w:rr dl¡'

¡rlicitÛus. werÊ nì.ÞÌ. vhcnr (iur¡f¡tnlertL

i¡rt4n(led tu -{rtûk lel¡rrtl ul t.u¡rsrrliu¡4 in-

rlir:l¡¡Lent ehurçing def¿nrllnls uith,er¡n-
t[le tîttnl^s ttf tons¡tinry trt itn¡rrrrl henllr

ild qt¡l1$ltinry tu llistrìburu untl ¡xnisurs
ríllr ilteflt to dírtributl: l*n'ilt' [lun4rru-

hrtrsile l)nrg ¡ihuse l'r¡!e¡t¡{r¡¡ el¡rl (ì¡It'

Èrol Átl. of lr¡¡U, {$ {l¡í. lot:l. Zl U.S.{:-¡ì"

$$ rHrì, r;¡$.

ì1, Indl¡:fnrtnl und lnlìr¡mutft¡n e¡Èl( ¡l

lfsrnl trrr';trrirlg ul "*al¡flr g:ri(H 4l'il('ts rr¡

t t?ttsll{iuflH," {rrr putlrlrt's trl' tulu lx'nnilllllll
joinrk:t' r'[ clrfi'tll;rt¡t* if tlr+y anr eltlgtLl to

hflur, lNtlli(lllä1t:(l ltl ni¡¡¡ur ¡lt'l r¡l' ll'í¡l¡Hlrlirus

nf ¡itrlt¡r's¡tit'¡ ¡lf lr!:r or trilll5¡lLlfutll tatlrsll-

rlr l¡r¡tr rr¡rhirdrtt¡ rll lllh (rrtllll llr ,l lünÍrrrl
. r{rírh ll! *rlll !t,lì 'rlllrlrr¡l

/ñ._qlï*lllrl'l

l]- Th¡d¡''rn"rl,rl l,aul V rì hÍìru¡il t,ìrtrrilht
¡lr rsrt tu¡thçt Ltlr lr¿r¡ls¡l i¡¡ rl¡rr.¡r¡rt lr.lrlt
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ers of sû.crûit¡es. Snc {i L Losq Securities Regulntiri:r
3{il7 {l$69), Sen, c. g,,I[aberman v, ifu¡¡:huorr, 4fÉ F.
2d 13û5, l3ll lC;12 lf)72); [.nndy v, F,t]Jü,4Bu F.. Ztl l3fl,
i5t-15? tCÀS lg?S). cert. deuicd, {16 U, S, BS0 (lg?4);
'Sorgcnt v, Gelrsrn, ñ¡r.,492 F, Zd ?5ü. ?fi3 (C.15 lS?4Ì;
^Silrr¡ols v, I.I,'olJson, 4?B F. 2r14S5,456 (C¡tt tg7û), cerr.
denied, 40û U. S. flsg (Ig7I); tity ffaff,cnal Baæ& v.
llanderbo¡m,,l2Z F, ZÈ.T¿I,9ff,-ZII (tÂg), cerü_ denied,
$90 U. S. 905 f tg7{l); ¡}fount Clemew Indusiræ¡, Inc. v.
Bcll, suprc,.Je¡¡sen v, voylet, SSå F., 2rl 131, lg& (CÀ10
l$fJB). Compare Ðason v_ Genffal Moto¡s Åcrcptance
torp.,4ä0 F.2rl 654 (CA? lg?g), eert, dericrl,4lß IT S.
l¡6{l i1$74}. rvjth Ð¡¡sjro v. Susgueåarrna Corp., .tBt F,. 2rl
?fi? lc.,t7ì, eerL. rlcniccl su¡r nonr, Bard v. Dash¿¡, 3g0
If. s. ti7? f lt¡{i?).

In 1057 anrl ngnin in lfì59. the Secrrrities rnd Ex_
nharrge Cclnlnissiou snrrght frour Congrese a¡nendment of
$ lt (bl to rhange itr rvorrlirrg frtrrn ilin eo¡rnnctian with
tltc ¡rttrehns+ .r sRk' r¡f nrtv ser.trrit_r." tu "irr conrrr,{:tiurr
r¡ith the nt¡rnh¡t¡ ¡r s¡!* ^f g. ¡.,¡..'-+l¡r::r¡., t..- -..=--l----
or *eu, n rr v securiry." jos i;;;,cì' ni;,'i;äir iibå;j î;ì-
¡rhasis ¡rlrlnrl); SEI' Legislntion. Ilearirrgs on S, liTg_
I182 before a Sultr:u¡nrni{,tee of thc Senate Com¡niil,ce on
Barrkirrg rt Currcrrcy. Bßth Corrg., lst Scss., Btì7_Sgg
Itfl59); S. 254b, BSrh Corrg.. Isr Sess. {lt57); S, 1170,
86lh Cotg-, lst Se$. (lg5g), I¡r t]¡e worrls of * rn**o-
r¡nclum sub¡nitterl by tlre Commission to a congressional
comnritl,ee, the purpoæ of the propoeed chenge wfls .rto
m¡ke scctior¡ l0 (b) alsa a¡iplicable to rnrnipulatiue
¡ctivities in conneetion with any ttternpt to ¡rurchase or
sell any sccrrrity." Hearlrrgr on S. ll?L_llg2. supra, aü3:ll. Oppositiorr to tlre smencilnent, was based on fu"r,
of the extengion of civil liability under g lû (b) thaü it
would cause. Id,, ¿t 369, Neither change wns nrlopüed
by Corigress.
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'llrc kngstnrrrlirr¡¡ aere¡rl.arrr:* hy tlre ccurts, couplerl
rvil,lt Cutrgn:ss' lnilurc to rcject Iiin¡üaurn's reasorrable
illtcr¡rretutiotr uf llr* u'u:'rliug of $ l0 (b], wording which
is rlfurr:teLl tr¡rvarrl irrjury sull'eretl "iu conlreetiol¡ rvitlr
llre ¡rurt:lrasc ur salc" of sr,uurities," nrgues siglrilìcnntly
iu fauor of ncec¡rl.nrrce of thc lÌir¡¡baun¡ rule by this
Cour[. l]lau v. Lüh.ttnu,368 U. S. .tû?, 4lS (1962).

¡lvaild¡lc evirlence fronr tlre þxt$ of tlre 1t33
arul 1934 ¡lets as to tl¡c corrgressionnl ¡chenre iu thie
rcgnrtl, though nrr! cotudrrsive , sullpor[s the result
reaehcrl by tìrc Jlfrrrbuu?rl court. 'l'lre rvording of
$ lt) tb) tlircctcd n[ lraurl "i¡r eonnection wil,h the pur-
ehnse or su.le" of sceuriLics sla¡¡ds ilr contrust, wiih the
¡rnralhl rurtifrsrrrl ¡rolision of tl¡c 1933 Act, $ 17 (n), ¡s
antcrttlcrl, û8 Stn[. 08{i, l5 U. S. t. $ ?7q,0 reaclrirg fraud

r ìllt. ,lus:'u'x Ilt^r(jrírruN¡ rlissrrrting, ¡rrnl, rl 7t1-?ti5, lìntls su¡-

¡rrrr[ irL tlre litr,rrrt l;rrrgnnE.ll $ lll (b) si¡¡r'r: lx. corrr'lt¡tlss rhlt ûl ilis
vicrv "llte rvo¡rl 'snla' trrdirutrily rrrrd unlrLrnll5, mty bo undrrstuoil
lü r¡rciut, ttrl otrly rt sirrgìr, i¡trlitirtrr;lU¿etI rct trirt¡*fcrriuß ]rrolH:rl.J,
í¡+in o¡.+ ¡r.r;i¡ i. ¡t¡rra¡Ér, irrú ¡lru iiru guirur;riirrú ulelrt uí 1nrìriic
disposal ol ¡rro¡rert.y lhroLrgh nrlrcrtiscnrcnt, rruclion, ¡r sor¡le olhcr
m[rktl nìeÉlì[r¡isru.r' l]ut llLis igrroras the ftLct tblt l]Lis crrcfu[[y
drfl!,rrr sttìtrtrf, ilsclÍ rlr,fi¡rr,s ILE l(.rilt "rllln" fot plll]roscs nf llrr:,.1c1.,

uutt, n.s tvt hrt.c uolc'tl, il/ro. ¡rt ?Sl u. Iil. Lirrrrgnss t:r¡rn:i-[1. ril:-
letetl l¡onr t[¡r: Àct's rk'liuitirrr¡ ctcttll* strr]L :ls ollers ¡rnrl lt]vcrtisu-
n¡rnls nhicl¡ rurl, ultinuurly lr¡lrl lo n corrr¡rlrllrl sirtr. [.luretrvr:r, lhr:
extcnsio¡r ol thc u¡crd "sulc" Lo jurlr¡dc: oth:rs ís r¡Lirrr ilrruutp;rtiLle
nilh Congrcss' scpÂrr[e riefinition ¡nd use of these te¡ms in tl¡o
1933 ¡nd 1034 ¡tcrs. Cf. g2 (il) of tlLe Ig33 rtcr, 15 U. S. C. $7?b
(3J. I}tyor<I this, thc wording of $ t0 {bl, rnnking frsud in cotr-
r¡¿clio¡r ríiti¡ tile ywchust ur solc o/ a securíty ¿ violrìtion of the Ac!
is surr-,ly hrrll¡'stnrirrerl n'lrurr *ul¡strr¡erl trr ¡rruvidc ¡r cru.çc ol lction,
noi to purclruscrs ¡¡¡d sellcrs of se+ru.ilres, L¡ul lo thc wor.kl at hrge.

ßlJcclion l7(rr) ol ths lLl33 r1r'!. ¡rrrrvrth:s in rvurrl.ing \'ìrr.urlll:
itlcr¡tir¡rl lu tll;rr of llule 10115 rvith rln uxceltio¡r of tfic iralici¡ed
I)orl¡on that:

''It Ehrll læ u:llarvful for uny p*rsru il lht. øfler or sole ol nny
sacuritiæ by the usc o[ {ny menns or instrulnents oI transportation

rÐ
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"irr tlre offcr or stlc" oI sccilrities. Cf. $ 5 ol' the lf}38
r\ct, t5 U. S- t. g 77c. lVhcrr ()ongress wished to pro-
virle a rcnrerJy Èo Lhr¡sc rçllo r¡aitircr purchasc r¡or s¡lll
scr:rrrities, it lutl litule trouhle iu doing so expresrly. LT.
$ l{ì {b) of tlre lf}ll{ ¡lct, l5 U. S, C, $ ?S¡r tb)

Sccüiun 28 {a) af the lg34 rtcr,, t5 U. S. C. $ i8blr (o),
rvhir:h limirs recüvcry in trry private damages ar.tion
brought under ilre lg34 ¡tcl, lo ,,actu¡l darnages," Iike-
wise provides somc suppofl, lo¡ the puÌchåE€¡-seller rule.
Sec, e- g., Bronrbcrg $ 8.8, p. 221" Ìyhile the daurages
ruffered by purchasers arrrl eellern pursuitrg r g l0 (b)
c¿use of ac[ion may on oceasion be difrcult to ascertrin,
,{ffliated Atu Citizens v.Ilnited rstotea, {0ü U, S., at I56,
in the main auch purchasms end ¡ellere ai lea¡t eeek to
basr recovery on n rlenronstrable number of sl¡nres trsded.
Itt eonlr¡st, e putrt¡ve plaintiff, who neiüher purchasee
nor sells sncurjties but sues iustead for iutangible eco-
rtotuic irrjury such as luss of n ¡roncontracl,ual opprr_
tuuiby to buy or sell, is rnore likely to be seekirq n'

ur ruuüru¡trctrtron in interslate (omm€rce or hy lhe use of lhr maitr,
directly or indircct!y-

lt(l) to enploy nny dcuice. scheme, or ¡rtifrce lo defrrud, or
"(2) l0 oblain money or prop€rty by means oI any untruc slete_

ment qf a materiEl frc[ or any omisrion lo slBte a matËfinl fr+t.
n¿cesssry in o¡der to make the strlemenls made, ¡ü the light of
tho ciroumst¡neæ under vhich they were made, not misleadiig, or

"(3) tr engage in any transrction, practice, ûr coursc of bu¡i_
nss whirh opëratËt or nould oprelate aa a fr¡ud or dæeit upon
the purchaser," {Emphtsis rdded.J
lYo express, of coursr, no opiniorr on rchether $ l? (a) in light of
the ¿tl:rr:ss rir,il rr:rrrdics of_it'* l$lJ.ll f,cf gives rise to nrr irrrpliert

::T1 9! action, Com¡mre Or¿cle¡ louc torp. v, ,ifc^terdon, 31g
Fì 2d 7&1, 788-?1lt (C.,{b' I0t?}, u,irl¡ trTscftaran v. ftoil¡fieon ,Ulg-
?t, !& F. 2{l ?8J, 78? (C,t2 t95t}. Bce, r. g,,9¡'C v. Terø¡tu{ Sulp/rrr to., "tûI F',2d SJSJ S0? (CrtZ lg68) (iriendly, J,, corr_
urrriugl, cert. rler¡icrl suö r¡on¡, toole¡ r,. SgC,39{ U, S. g¡S {196g};3 L. Lûss, Sccuritius JLcgulution l?gf {2d cd- l$61 },

TLJ
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lnrgely eorrjectttral û,¡ì(l qtccillntit'e recovery irr tvlric'h

the r¡runlrer of sìrnl-es iltyolved rçiil dcpcnd otr tltc pltin-

tifl's subjccliuc lty¡rothcsis. (lt. Estal¿ Courrselirrg Scru-

tæ, Int. v, ¡lferrlll [4¡nth, l'ietut, lcnner <t SuriÍ/r, Irrc-.

3û3 lt. 2rl 127, [lJ3 ({'i{10 lil{i2}; Leuina v' Scilrttr, ltrc',

{3fi F.2t!328,335 (û\2 lt}?l}; l1ollv' Frandc,4?7}'' 2d

4t?, 4?8 (CAã ltl?Ùi.
One of the justifieations adv¡ucr:d for irnplication of

L c&use of actio¡r urrder $ 1Û (b) lies in $ 2Û (b) of ihe
l$34 ri.ct, l5 U. S. C. $ 78cc (b) , ¡rroviclirrg that û' coutract

made in violatiou ol any provision of the l$34 Act' ig

void¿l¡le af lhe opticrl of tlre cleceivett lrarty.ì See, e' g',

¡(ardul¡ v. Å'¿lior¡sl Gypsurn to., t$ F- Su¡>p., at' 614;

,Siourìr. v. (ierrl¡qrllown fi'itc Insutsùce ta,, 174 F' 2rl ?ts'

815 (C,À.3 ill49); Fisclrrnar¿ v.Iloytlreorr ,rlfJg' to', 188 F'

2rl ?83, 18? n. 4 {CAz l95ll; Brornberg $2'4 (l}(b)'
But, that irtstification is absr:lr[ whctt [hcre is llo uc[usl

¡rurehasc or selc of securitics, or a col:tract. to purcltuse or

st-'ll, aHcctcil or t¡interl by a violatir¡n of ti lU (b)' Cl'

¡Ìf our¡t Clertr:r¡s I ¿rlus f ries, I w:.'t, B cll,suprû,
Titc ¡rinc-rpai express ¡lullrielivui,ive ¡:rivaie ,ivli ¡¿-i;-

tsctiot¡ 2$ t]¡l of tltn l9jl'1 .tc[providus ilr l]rlrl:
"Every contruct mude in r'iolttion of any provi+ion of this thrp-

ter or o[ any rule or regulntion thereunder, rnd every cont¡¡+t

{including ony conl,rcel for Listing n scmrity on an exchange} hcre-

tofore oi hereafter m¡tdc, the ¡Érfotmance of which involv¿s the

violrtion of, or the c¡nlinurnce qf eny relationnhip or prnclice in

viol¡tion of, any prnvision of this DhÃpter or tny rulo or regulatior

thcrcuttder, sltlrll bc void {t} ils r:$rr(ls tlri: righls uf lrlry ¡nrson

who, in víuhtion of nny such provision. rule, ol regutation, shnll

hová made or engaged in rhc ¡ærlorm¡nce of any such con(rnct', aod

(2) rs regard.r !.lte rigtrls of lny ¡rcrson who, noL beir:¡ a Frrty Lo

sucìr colttrmc, sltull hlrvc uctprircd trny riglrt Lllcrr:tlnder wiLh acturl

lno*leilge of (ha f¡¡cts by renson of wllich the making or perforø-

¿uco of such uo¡t¡¡ct' rvas in violatioo of any such provisioo, rule,

orregutatiuir.,,.tt
Cf. Ð¿c,t¿ri v. ftldepcrrclerrcu SÅa¡'¿s Aup.,3lI U. S. 182 {lg{Ul'

I
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dies. created by Corrgress contenrporarreous¡y w¡th i,he
ps.ssage of $ 1{l {b), for violations of vrrious proviaions
of [he l0t3 and 19.î4 Acte are by tlreir terrns expressly
ii¡niled to purchasers or sellers of securii,ies, Thu¿
$ ll (a) of the 1933 Act eoufiner the cnuse of action ii
grelris to "alry pcrso¡t acquiring suclr security" while the
renredy grarrted by $ tZ of l,hrt .åct is limited to the
"pÈrson purchasing sueh seuurity." Sectiolr S of tlre
l9S4 Àct, prohibitirrg r variety of f¡¿udulent and rnanip-
ul¡tive devicee, limits l,he exprees civil rernedy provided
for its violstion to ''rny Þêrlor¡ who ¡hsll purehnse or
sell rny *ecuriúy" in ¡ t¡ansac.tion ¡ffected by I violation
of the provisìon. ftcüion l8 of the lS}{ Äct, prohibit
ing filse or misleading rtatemenh in re¡rcrte ûr rlthÊr
docurnents rcquiÌed to be filed by the t934 Àct, limits
the expreas remedy provided for its viol¿tion to "Bûy
p€rson, . . rvho . ., sh¡l| have purchrsed or sold r secu-
rity at a pricr which was afleeterl by suclr etate¡nent . . , .''
I[ would indeed be arronralorn to impute to Congress en
intention to expard lhe plaintiff cl¡ss for o judiciatly
implled cnlse of action beyortd the bounrie lt deline¿ted
for oonrparable express cû.uscs of actiolr,l

r ilIn, Jttstrcr: Brrcxlrun, rliswnling, po.rl, at lSZ, fincls the
Eir¿òaunr rrfe irrcompatihle wirh rhe purpos *ld history ul $ l0 ib)
¡nd Rule l0b-5. But ii is wortùy of more thrn paæing nol.e ihrt
ihe history of Ru[e Iûb--5 itsclf, recounted at somÊ length in the
rlissenl, porl, lt ?ûû-7fi7, strongl¡. BuFllorts the purchnur-seller limi-
l¿tion. ¿1s the dissenl notes, Rule 101¡-6 w¿rs adapterl in orde¡ lo
*lo¡e "a loophole in the protecticns rrgainst fr¡rud . . . by prohibit-
ing individuels oÌ conrpanies from buying seeuritirs if they engage in
Ir¡ud in th+ir purchaso." S€r SEC Relea¡e No_ 823û (hfe.y 21,
1942); rcrne rlm of l.Iilton FreemIn, Confetenm on Codification
of the Feler¡l Seru¡itþs L¿*s, 22 Bus. L¡w, ?Ê9, S4g {lSô?)_ Tte
modest aíms ald origlns of the Êule as reruunted by the dissent
sl+nd in stnrk mntltst ryitfi its far-rnrrghrg ronclusion lha¿ e runedy
cxists under Rule lUb-S lrheler.er tlrerc is "n logirnl nerus l*twcen
lhe allegrd lr¡ud and the s¡le or purchtse of a seeuri!.y." pos!, ut

üLUr¿ ctIIr'.9r'Àr\ft"s u- tr.tÁNon DRUC STOIÌFS ?3?

723 0¡riuiurr of thc Cou¡t

Hcving ss.id ali thjs, r+,e rtolild by ro nìeflns be under_
sl.uod as suggcsting that we flre sblr [o diville frorn the
)arrguage of g l0 (b) the exprcss ',i¡rtent, of Colgrers,,
os Lo the contours of ff lirit&te eaus€ of ac_
t,ion u¡¡rler Rulc lOb-ã. Wl¡en we deal with
private ncti$us ulder Ihrle Iûb-S, lse rle¿l witha judicial oûk rvhich has grown frorn little tnore
bhsn s legislative acorn. Sueh growth rnoy be quite
consistetll rvith ihe eoflgrÊBs¡onÊl enretnrent ¿nd with
tl¡e role of the fetler¿l jurlieiary irr inl,erpreting iü, steI. I. Csse to. y. Boraft, sÌ¡pru¡¡ l¡ut it wäuld be disi¡r_
Eonuous to suggesü thaü eiüher Congrees in lB34 or the
Sccuriüiee and Exchange Conmiseion in 1g{2 fore_
ordsined the present st¿te of the lrw wíth respeci üo
Rule l0l¡-5. It is therefore proper l,hrt we coneider,
in eddition to the faciors already discussed, what mry
be described as policy considerations wllen we come to
flesh out the portiorrs of the llw ivith reapect to which
neither the corrgressionsl enflüùnenl, nor the ¡dminisfra-
tive regrrlobio¡rs offer conclus¡ve euirlance.

'I'hree ¡rrincipal elasses ol poteliial ¡rloiniifie ,rre pres_
ently barred by lhe Birnl¡aum ìule, F irst are
potential purchasers of shares, either in & neîy offering
or on the Nalion'g post-dishibutiori tratling markets,
wlro allege thaÈ they decirled not lo purchase because
of an unduþ gloorrry reprerenLation or the onrission of
fs,yorable materi¿l whiclr made the iseuer Bppeår to be a
le¡s frvoreble investruelt vel¡icle l,l¡arr ib actuelly was.
Second nre actual shsrcholdcrs in the issuer who alìege
that they decided nof to sell their shsres beceuæ of *n
77{t. t}n rhere fûcrs. r¡s ur rrrrt irrrric.rrerr, rn/ro, nr ?52-ir1, +rt¡rr-
sìon t¡l ru ihrh: l(Il¡-5 r':rr¡s. crf rrrinu, fitr r*nr r.rosirrg ír¡r rrriorrxcr.¡l
loo¡rlx{c,rvoultl erlnruJ rr prir';rtl righr ofrrrlitrn fnr luisru¡rres¡¡¡l¡lit¡l_s
in l lllilll Á.¿l ¡ros¡rtr.lus lr¡ thmrr n,hnm (longrrsr cxrturlrl l¡onr tht
express ciuil re¡rre¿lies ¡rrorirlnJ i¡¡ thc ruirll ¡tcr !o cor.er such n
viol¡!.ion,

cÐ
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uuduly rosy rep¡rseutatio¡t ûr n faiiurc to disclose un-
favornblc nrateriol. Third are sharehoklcrsr ereditors,
atrd ¡terhaps othcrs rclalcd ùu an issuer who suffered loss
in the value of iheir invcstrrrctrt, due to corporÂt€ or
itrsidcr ¡cliçiLies i¡¡ cou¡rectio¡r rryith the ¡rrrrchase or sele
of sccurilies rvl¡ielr violate Rule l0b-5. It, hss bee¡r held
that ¡hereholder rnelnbers of the seco¡ld end th¡rrl of
tlreee claeses may frequently be able to circumvent the
Biruf¡aunr limitatiorr through bririgiug a tlerivative action
srr beh¿[f of the cor¡rorate iæuer if the latkr ie iüse]f ¡
purctirser or scller of seeurities, See, €, g.,,k/¡o¿rrbaum v.
FirslbrooÈ, 405 F. ?d Zt5, 2tS {C.{2 lÐûg), cert, denied
,et¿å l¡o.Ìn. Manley v. SrÈoenüaum, l$6 U, S, S0ô (lgôgj.
Brr[ t]re ñrst of these classcs, of which respondent ie r
rnenrbcr, crturot elnjur the belrefit of such a ¡ule,

.[ great nrniorily of the rneny romnreutators oli the
issL¡c l¡efore us havc iakel the vierv thal, [he .Bi¡nbaur¿
Iinritatiorr orr lhe plnintiff r:lass ir¡ a ttulc t0b-5 aetion
for rlanrngcs is arr mhilrary rcslrictiorl rrhieh unrÉÊson-
ably preverrts solne rlr:.v.rvi¡lt¿ ¡rlaintifls frnm re,:orer-
ing daurages ¡r*hiel¡ huve il¡ fac[ tnen eaused by violnlions
of Itule 10b-5, $ee, e. g., Lorvcufcls, Tlrc Demise of the
Birnbaua¡ Doelrilrc: ,4, Ner¡¡ Err for Rulc l{lb-5, E4 Va.
L. Rev. 26S (1S68), The Securities antl Exchange
Commission l¡¡s filcd an amicuc brief in this cnse espûus-
ing tha[ sarne vierv. lYe hrve r:o doubl th¡t thin ie
indeed a disadvautagc of tlre Bfrlbnur¿ rule,o and if it

¡Ûbviously this disadvantago is allenurled to the ertenl. th¿t
rentdics aru nrnilnblc tu nonpurchnscrr nnrl nonsalle¡s uruler ¡l¡tc
l¡ru. Cf, g2E of rhe t$J4 ¡tct, IE U. S- C. g?Sbb, Iico lroquoir
/rrrlu.rtrrcs, Jlc. r.- S¡¡raruse Chinx torp., {l? f. Z¿ SOf, S$$ fC...tg
19t91, rerr- dcnis'd, Ílf}{i U. S. 00S (lB?û). Thu*, firr crnnr¡rlc, in
.üirnù¿u¡¿ itrelf, nÍilc llrr plninlifrs fouurl !.hcmsclvcs tith{¡rt icr¡c¡¡l
rttrtdit+, ¡tru eondrrct tllcgul lo- thr: gnrtrurtcn ol the fcdúral Lrrr¡r-
¡rlnint Jltcr 1:ro'rrltd thr, l¡u¡iir í'r rcrrn..r¡. i¡r n *r¡ne r¡f nrrinu
l¡a:ed or¡ stlrte I¡w. Se* Í L, Inss, Securi{lt üegulutrorr l{0C (Zd

BLUIì {-:lllP St'¡ll'r'tl'S u. IIL{NOIL DRUG STOIiIìS ?}S
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lrarl ¡ro cçurrlcruuilittg ntlvarttages it uortl<1 bc i¡¡rrlesir-

ublc ns n rr¡nlter oi ¡rulicy, ltot-e*-er rtruch it, miglrt he

su¡rportctl by prceetlcut urd ltgislaùire history. Buí rvc

are of [hc o¡riuiotr tltut, there luc cûütlttì¡vailing ad-

\'[ntrìgr:s to tl:e Bir¡låar¿ur ru]e, pttrcly a¡ a natlct of
policy, ulthough tlru.se ndvantages urc ¡nore difrcult to
¿rtieuluf.e l.l¡arr is the ttisadvnntage.

Therc hm bcen nidesprcarl reeogniiion thet litigation
undor Rule 10b-5 presettts a daltgcr of vexdioueness
diffcrenü ir tlegrce arrd in kild frolri tlrat wltith atcoln-

lisn¡es litigatiou in geueral. This fncb n'Ês recog¡t¡zed

by Judge llrowtting itr lris o¡iinion for tlie mniority ol
fhe Courù of -'L¡4reals ilr lhis euse, 492 F. Zcl, at' l{1, aud

by Judge Ìlufstr:dler iu ltcr disscriLilrg otlinion tr'ltcn she

¡sid:

"'fhc ptmclraser-seller ntlc has nrninteinetl the bnl'
rtrrces br¡ilI i¡:to the congressiolttl selieme by ¡rer-
nritfilrg tlrmagc nctiolts to be broughl only by those

persons rçhostl nel,ive partici¡raiion in thc marketing
tf¡Ie1¡rÍi,,', ¡'¡rn¡¡¡!3,ng ctr=fn¡eeryr-eltt .f th¡ st-Êt.l¡tÊ

rviflrout rrr¡rluc risk of nì:use of iJrc litigltiort ptocess

¿nrl withr¡u¿ rlistortitrg the securities rurket." Jd,,

nÉ 14?,

Judgc Frieudly in eonrnrcnting on a¡rol,her aspcet, of

Rule 10b-5 ìitigntiou has rcferrerl to the possibility that
unrluly expansive irn¡rosi[iott of civil liability ''rvill lerd
to ìarge judgnrettts, pflyable in thc last nttalysis by inno-

ceut jnvesl,ors, fûr tl¡e bauefit of speculators nrrd tlleir
laruyers . . . -" ,SEC v. f'eras Gul/,Sulphar Co.,40l l'.2d
833, 86? (C:3.2 l0{iS} (coucurring opìrrion), See ¿lso

c¡1. lUfil]- ¡1utI itt lLltr iltrtnr'rl¡rl{' (::rs(]. rc-s¡rrrrtdlttl' l¡rrs lilt'rl ll sllttr-
tuttrI rl¡tn- :u'tirur ltckl irr llx'5itit,'t' ¡enrlirrg !ltu sltlruuLrl nI tlrts
st¡it. .lfnrrr'¡ l)r'rg ,{ltrrs v. Illrrrr (Jli¡r .Slurrrps, No. (J-50S? [l3tr-

¡rurior fllurt. L'irurrty o[ Lus ,llrgelus, L':rl-J

r:Ð
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Boo¡¡e & h[cüorvuu, Starrrling to Sue urrder SEt Rulc
lûb-Í,4f1Tcx. L. ll*v. t17, lì48-64ü (1971).

Iüe believe tlrsl, llre coneenr express¡ed for the danger
of vexabioue litigaiiirl which could resulb from a widely
expanded clms of plaintifis under Rule lûb-5 is fourrded

in ¡amething more substentiel thrn lhe common rom-
pLeinb of the many rlefendant¡ who would prefer avoiding
l¿weuita entirely to either seltlin¡ them or tryíng tùem.
Theae concerns have two lrrgely eeprrate grounds.

The first, of these eonrerng is íhrt in tlre field of
federsl ¡ecurities hws governing disc.losure of informa-
tion everr r'comphiut. rvhich by objective ¡ia¡drrds
may hare very little chanee of success ai trisl has I
ættlement ynlue !o the plrintiff out of any proportion to
its prospect of succesg ¡È trial so long as he may prevenÈ
the ¡uit from being resolved againet him by dismissål or
Burnmary judgrnent. Tlre very pendency of the laweuib
mly frurtrate or delay nor¡nal businees nctivity of the
defendrnü which is totally u¡rrela[rd to the lrrveuit.
See. e. q,. Sarrent. The SE{ì nnd the Tndividlt! Inveltn¡:
Reoüoring Hi¡ Confidenee in the Mnrket, ð{l Va. L. Rev,
õ5å, 5t?-572 {19741; Dooley, Tl¡e EHects of Civil Lia-
biliùy on Inveetment Barrking and the New I¡sues Mr¡-
ket 58 Va- L. Rer'. ?76,822-843 ( t97Z).

Congreæ itself recognized ¿he potæntirl for nuis¡nce
or "etrike" euits in this type of litigabion, snd in Title II
of the 1$3{ .,4,et aruended $ lt of the l$Bil .{ct to provide
th¡ü:

"[n any suit under this or any other æctiorr of this
title l,he court, rnny, in its dis¿re[ion, require nn
underlnking for the peyment of the costs of ¡uclr
sni[, iuclutling reasouablc attortrey's fccs - . ."
$ 2t)û (d), 48 Stet. 881,908.

Sendor Flel,cher, Chairman of [he Sennte Banking and
Finance Commii,lee, in introducing Title II of the lg3{

nLUll (:tlll' SI'À]\fl'$ u. ILIANOIt DILUG STOlltS ?'11

Ì23 t)pinìurr uf llre Cot¡rt

rlct on Ì..he floor of ll¡e Sel¡nte, strted iIt erpldtring tlie
arlrelrdrr¡enl, l,r¡ $ 1l (e): "'fhis sltre¡t(ltìrettl' is t]¡e rnost

int¡xrrl,attt of u]1.'' ?S Cung. Ree ' 8fìftfl, Ânrolrg

ih pur¡mses nÊs tû, provide "a defet¡ee agdnat blackm¡il
suits." Ibid-

T$here Congress in those sections of the 1033 'åct
which expressly cotlfeucd a lrrivate o¡use of sotion lor

drrnagen, adopted I provision urrifounly reg,arded ar de-

signed to deter "stlike" or nuis¡nce acbionq Cohen t'
Binefitiat Luut Corp., AS? U. S. &1, 548-54S {194 ),
thnt f¡ct nlorre justifies our coltsiderlt'ion of euch poten-

ti¡l in detertlirrilg the lirnits of tl¡e class of plairrüiffn

rvho rnay suc irr cn netion wholly implied from bhe lan-

guage of the lS34 Act,

The potential for posslble ¡huse of the liberal di¡"

cûvery ¡rrovisiotts uf the Þ'edcral ltulcs of Civil Proccrlure

nray likewivr cxist ilt tlris ty¡rc of case to a' grtttcr extcuÈ

thatr l,hcy tlo in othcr litigatiorr. Tlte pruspcct of r;x-

letteive deirosition of lhe tlcfe¡tdar¡t's ofticers nnrl assr:+i-

al,es tì¡rl []trj cotrcon¡itatrü opportunily for ext'entive dis-

eüver¡i of Lrusitrcss ducu¡tretrt,s, is a cottuu{¡lt txcutret¡et i¡t

this a¡¡d sillrilar fy¡res of lit,igatiorr- To ilre nxtcn[ that

this ¡xotess evttrtunlly ¡ruduecs relcvalit, evitle¡rcc whi{'rh

is useful itt rlt"ter¡ninittg the uleritr of l,l¡e el¿inls asstrtetl

by the ¡tarti*s, it bears tlrc itn¡rittratur af those Rules

¡nd of the many clses liberally interpretittg them. But

to the extent that ii permits a plaintiE rvith * largely

ground.less clainr to sinr¡rly teke up the tirne of s llumber

of other people, witli lhe right to do sr reprerenting an

it te¡rørett, increment of the setile¡nenü velue, r¡tl¡er
than a reasonuhly founded hope that [he process will

reve¡l relcv¿rtt cvidenec, it is n socinl tost ¡ather thsn &

henelìt. Yet to broatlly expand tlre clsss of plaintiffs

who mry sue tlnder Ilrrlc l0b-õ uould spptlst t0 encour-

age ibe least a¡rpeelittg irspecl of tlte risr: ol the diseovery

rules.

cÐ
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I\ti[ltoul, the ti¡irûau¡]¡ rtlle, an oction undcr Ruh l{lb-
5 rçill [urn largeìy o¡¡ rylrich urd versiori of ¡¡ s.:rics of uc-
rurrenees ühe jury rnay decide to eredit, ¿lrd tl¡erefore no
rnatter how improbable the allegations of the plaintiff,
the cose will be virtunlly inrposeible to dispose of prior
to tri¡l other than by setilemenl,. In the words ûf Judge
Hufstudler's disseriting opiniun in the Court of ,{ppede;

"Thc greaL easc with n;hich plrintiffe c¿n allege l,he
requirernents for the majority,e rtrnding rule ¡nd
the greater diflìculty that plaintiffr rre going ùo hsve
proving the allegrtionr suggests thlt, the mriorityt
rule will rllsw ¡ reletively high proportion of ,bad'

cases into eourt. The risk of etrike suit¡ is particu_
larly high in such cases; although they a¡e difficult
lo prove nt t¡ial, tlrey ere €ven mûre difficult to di¡-
pose of before trial." {gZ f,'_ ld, at li? n. S.

' TIe Birnlmurn rule, on the other hand, permih ex-
clusion prior io trjal of ihose pleintiff¡ ruho were not.
them¡elves purcha.scro or ællere of the etock in question.
The faet 4f ¡rr-¡¡alr 1ca ¡f rt-nk s¡d ti:e fi:t rÍ 

=ele +j
stock ff€ generally m¡tters whìch ¡re verifi^able by docu_
mentation, nnd do not depend upol oml recollection, ro
thot failure to qualify under the Bírnbrrum rule i¡ s m¿t-
t¿r tlut cen nffrnf,Jly be eetebliBhed by the defendant.
eith€r on * motion to dismim or on & motion for sum-
mtry iudgrnent.

Obviously there ie no general legal principle ths,t courts
in lnehioning eubstsnùive law should do eo in I månner
which makes it easier, raiher tha¡r more difrcult, for a
dcfendsnt to obtrin e ¡urnmary judgrnent. But. in thie
typo of li[igaüion, wliere the rnere eristsnce of an un-
resolved l¡wsuit hes seütlemenl, vulue to the plainliff not
only becauæ of the possibility th¿t, he may prevail on
the rnerits, *n enùirely legitimrto cornpone;t of ættle-
ment value. but bec¡une of the threot of extensive dis-

flllul cilIP Ê'IrrìIpti u. ilI¿rN(JIt DRUG Sl'ORttS .iil:t

i:3 {l¡ritrirrl lrl the (lo¡¡rt.

covery and clisrulrtiun of nsrmal Lrusincss uriivities
whiclt may eccolnpnny a lawsuit which is ground-
lcss in riny ilvent, but. earu¡tlt be ¡rlovcrl so l-nforc t¡inl,
suclr a fa¿tor is ¡rot to be totally dismissêd. The Efrn-
baurru rule undouhtedly excludes plairrtiffr who h¿ve in
fact been damaged by violations of Eule l0b-5, Ênd ¿o

thrt e¡ttent it is undesir¡ble. But it rTso eeparaten in e

readily demor¡eùrable nranner l,he group of plrinlifir who
actually purehased or actually soltl, and whoao ver¡ion
of ihe fa¡t¡ is therefore rnore lihely to be believed by
the ürjer of fact, from ihe vastly larger world of potentir.l
plaiutifrs who mighb successfully allege r cleim but could
¡eldom succeed .in proving it. .A.nd this fact is one of its
rdvanùeges.

The second ground for fe¿r of vex¡tious litigrtion ie
based on the csnsern that, givon the generalized eontourr
of liability, the aboliíion of the Brir¡baum rule woulil
[hrow open io the irier of fect rnrny ÌBther hazy ìssues

of histotics.l fsct the proof of whieh depended ¡lmost
^,-.¡:--1.. ^.. ^-.-t .-,^.1.*^.,.. Îf¡- :....*.-^"- J3,.*----^ rl,^c¿¡ù¿.-..i u,¡ u¡õ rù-¡¡¡rr.u¡¡J. ¡¡ ü ¡.r ¡rú riõJ i¡.Él,al.iåÈ Er.Ë

worth and frequent high vaiue of ord testimony when
r+'e ßa.y that darrgers of its abuse all!le¿r [o cxist i¡r
lhis tyÞc of aetiorr to a ¡teculiarly Ìriglr rlegree.

The Secr¡rities nrrd FÌxehnuge (ìo¡nrr¡issiolr, whih tr¡r-
poríng the adoption of the Bri¡¡äorm rule by this Court.
etrtæs thet it agrees with petitioners "that the effect, if
rny, of r deceptive praetice on $omeoue who has neiiher
purclrnsed nar sold securities may be mo¡e difheulü to
demonstrate than is i.hs effect on s purehÂser or sell€r.''
Dricf for [hc .Sc-culitics r¡rrd Tlxtilrrrrrgr: (tl¡iu¡rissiolr as

¿lrr¿icus Curiae 24=25. The lrritf ulso ¡ruiuts orrt llrat
frivolous.rt¡its c¡ru be l:rorrgbt rçl¡alcler tllc rules of stancl-
irtg, attrl re¡¡ri¡rrls us of tl¡is Court's recogrritiorr "in a rlif-
ferenL colttt'xf," l,lrnL "[lrr ex¡rnlrs,c Rrrrl irrrnnyar¡r:n of !i[i-
gution is r¡rarl, rrf úl¡e sorinl burdnn of living urrrlct'
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()pìnirrrr ol thc Court 121 U'S'

goïcrnlltclìl.r'r Id., ul 24 :r. ilÛ. Scc /]elruicuur å'-upln-

rútíoir, inc, r., I'uùlic Seruice Conn¡'n,3{J4 lI. S. 2i}t}' 222

( l[ì38). 'l'hc (jorl¡¡tissiotr suggcsts th¿t' iu ¡rartitrllnt'
r:us¡:* arftli[iattnl requirettrstts of corrul:orntioll ol [es[i-

trruuy rtttl rnorc li¡rril¡:tl lrt¡.rtsurc of dantagcs rvottlrl cor'-

rcet ihe tlaugrrrs of att ex¡raudetl cl¡ss o[ plaitüilïs,
But ùhe very ttecessity, or at le¡¡t the desirrbility,

of fashionitrg u¡i¡que rulee of corroburatiorr end datnager

¡s a corrcla[ive to t]¡c abolition of tlte Bírl¡baunl rule

ruggests tl:at the rule itself n:ry have something to be

said for it.
In eousirlcriug the ¡rolicy underlyirrg the .Birnbaur¡¡

trtle, il, is ttol, inn¡rpro¡lrintc to advcrt lriefly t¿¡ the tort
of rrrisrn¡ircsa¡rlntio¡¡ a¡¡d rleceit, l,o t'hich a clni¡n under
Iì.ukr lfll¡-5 ct:rtailrly hns sontc relatiorrshi¡r. Oligirralìy
ur¡rlcr Lhc c{}¡rurloJr luu' of iùrgland sunlt ntl action rvte
¡¡oi availtl¡le lu rr¡¡n t¡tl¡cr lhntt û ilaÌty to a. l¡usiness

l,rnr¡snctiur¡. 'Ilurt lirr¡itntiotr tuus elilrrirutcd in 1'osley

v. Freerttnt, 3 T. R. 51, lll{l llrrg. Itr:¡r, 450 (1785}}.

IIr¡rlpr tl¡n larlier luu' tlrr rrisrr,rrres:¡ltal,iotr u'as qetterrlly
rcquired l"o b+ one of fret, rslhcr t¡tur o¡riniott, llut thal
requirentctrt, tto, rt,ns gruriuolly rulaxad. Lord llole¡r'*
fa¡nuus tûr¡rrrrcnt irr Er/gingfutt v. I"itznaurirc, [1882]
L. R.20 C:l¡, I)iv.45{1,483, lhat "thc stalr of a rurnt'E

rnirrrl is as tnueh a fnet m tlrc statc of his tligcsÈitll," strg-

gesl,s tlrnü this rlislilrctioir, t{ro, trtay have bett¡ sr¡uretvhat
albitrary. Ând i[ bus lorrg bec¡r establislred in tl¡s ordi-
rìery cnsc of deeeit thsü a n¡isrc¡rms+utatiorr rvhich leails
to u, rcfusal tcr purchasc i¡r to sell is aclio¡lable irr jusl the
sernt rvey &s 8, ni¡sr{rl)rúsclrtatio¡l w]rieh lc¡rds t¡r tl¡e eurr-

sutunaticrn of n pulclrnsc or sslc. ßu|ltr v, ll'olicir¡s. l3
\full. 4l-rü ( l8?2). Tlrcm ns¡rcets of tlur evoìul,iorr uf [he
l,ort, oi rlct:cit, utttl trrisrt¡rrrsr:rrtutiorr suggr.rsf, a dircctiotr
array full rulcs srrch us Jìirrrt¡üun¿.

But, tl¡c i,ypical faet, situuüiorr in wl¡ich thc cl¡ssic tort,

IILIllì Cllt¡' tíJ'ÂIill{ì u- lll.lN(}lt l)llU(i S'l'{tltiil ?lS

ISil ()¡riuirrn nf thc (lor¡rt

of nrisrepres*rrtntion ar¡rl deeeit evolverl was ligliü years

away from the worltl of com¡nr:rcial trnnsaction¡ to whith
Rule 10b-6 is rpplicrhle. Ti¡e ¡rlaintiff in Buller, supra,

for oxarn¡rle, cl¿inred that he hsd hcld ofi tlte market r
paterrteri mritdrilre for üyilrg eol,l,o¡i l-rales which he had

developed by reason of the fraudulutf representatior¡s of
the rlefe¡rdrnt,. But tlte report, of the c¡se leave¡ no

doubt, that the plrintiff ar¡d defenda¡rt met' with one

¿nother iu New Orlenns, thnt one prerelted n draft agree-

ment to the other, and that, letters rvere otchanged
relatitrg to trhat agreetnenl. ,{,lthough the clai¡n to dam-

eges $,es based on err aliegedly frrtttdulently ír¡duced
¿leeisiort nrrt, to put tlte rnachines on the nrarket, the ¡riain-
titf and the tlefendenl hnd cotrcededly been engaged in
[l¡e coursc o{ business denlings wit} one anotlter, nnd

would presurnrbly ltave recogttized one another or¡ flte
atreet irad they rneü.

ln today's universe of tr¿¡lstrctiolrs goverlled by the

1fi34 ¡lei, ¡trivity of rlenlirrg or t'.\'ert ¡rersoltnl contsc[ bc-

lrutnn ¡rulprrtiul rlefilndurt, a¡rtl ¡lottrti¿l ulail¡[ilT is thc
t:xce¡rliorr ar¡rl lrot thc rulr. 'Ihe stock of issutvs is list'crl

on finel¡rial exdrnngcs utilizcrl by h+trs tlf lnilliu¡rs oI in-
vesl.ors, utd cor¡luraü: re¡rtsetttn[itl¡ts mselt n ¡ru[ctrtid
aurliercc, errcunr¡russiirg not only the rliligt:rrt ferv whu

Irerus* frletl cor¡rurattt n:¡t<.rrts trr tlrc sizal¡ì': trrt¡rrlx'r {lf
sul¡scribers tu fitmtcial iourrrals, brrt. drc rentilrrsltí¡r uf tìrc
Naüiol's tleily nervs¡rapr:rs. Obviously rtei[lu:r' the fa¿t

tl¡ot, issuers or other ¡rutcrrbial tl¡lfr:rr¿l¿nts unthr lluhl
I{lb-5 reach iu large ¡tu¡¡thcr of ¡rotuil'inl itrvt:stors, ur l,he

fact, thuü they are rcrluirtxl by Inw to rnnke f.l¡eir clis-

closures eo¡¡furtr¡ io ccrtuir stantlartls, slruultl itr *ny rvny

absolve thcnr frorr linlrility for ¡niscondt¡c[ ivlrieh is ¡rrn'
seribtd L:y Ruk: l0lr-Í.

But in l,he aliscnce of l.l¡e frirnbdtrr r[[e, it would he

sufficienù for a plaiutiff to ¡rove ihnt l¡c had failcrl to

@
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t)¡ritrinrt r¡l thr (.'aurt {21 U. S.

purchÈs€ ûr sÊll sto+k by n:ason of ¿ defan<lariL'e vjola[ion
of Rulc f0b-5. The nruurer ir¡ wlricli tlre defcndant's
viol¿tion csused the plailtiff to fail to act could læ as a
resull of tï:e rearling ol a prosprciun., as r€sf¡onrlent clsims
here, but il, coukl just as easily come as ¿ resulù of a
claimed relditq of information contaiued iu the financiaJ
pages af ¿ local nefrspsper. Pl¡intifr's proof would not
ba ihat he purchnsed or sold stock, r fnct whieh would be
capable of documenüary verifiea[ion in masl, situationr,
but inetÆrd th¿t he decided noi tû punchass or sell stûsk.
Plaintifr's enüire testimony could be dependeni upon un-
couoborated orsl evidetloe of rnany of ühe crucinl ele-
rnents of hie e[¡im, aud eüill be suffiqient t,o go tn the
ju¡y. The jury q¡ould not even heve the beneÊt of
weighirrg tlre plainiifl's vereio¡r ngainst the defend¡nt's
yernion¡ sinre the elements to which the pla,intiff would
testify would he itr many eases tof,ally unk¡lown ¡nd un-
knowsble to the defendnnt. The very real risk in per-
mitting l,hose in res¡rondent's positiolr to sue under Rule
lllh-l i.q thlt f,he ,Jonr .uill he ^ptl f¡ !s+^-,,o¡., lf eub-
stsntiûl darnages on the part of one who offers only his
oc¡n testímony to prove tha[ he ever consulied a
prospecius of the iseuer, thaü he prid any ¿ttention to ii,
or that, tlie representations contai¡red in it damaged him,'o

llL[Ili UIlll'S't'.\h¡l'S u. IrI.\i{üB DßU(; S'f{JltES 7{?

?'jl3 {ì¡tirtirur ¡f lt¡¡' ('rrt¡rl

The virtue of l,hc -tirn[raun¡ rulc, simply stnl,ed, itt tltls
ritu¿ùion, i¡ thaü i[ lirnils tl¡e class of plaintiffs to tl¡ose

who have at lenst dc¡rlt in the se*rity to rvhich the

prosptìct,us, reltrcsctttal,itltt, or ontission relltes' Àl¡rl

their rlealirrg in ihe security, whetlter by wuy of ¡rttrcltnsc
or s&le, will gencrally Le att obicctively demonetrable
fact, in û!l årc& of the l¿w ottlurwise very much de-

penderrt ulluu orol testinrotty, ln l,he nbserice of tlre
Birl¡l.rau¡r¡ rloc[rint, bystutttiers l¡r []re securit ies ¡nnrkcf,-

iirg ¡rrotress to¡lltl ¡rrçait tlcvelo¡ltttt:tlts on the sirieliues

withorrt risk, clti¡ttirtg l.hat itractttraeies i¡r diselosure

cairserl rrorru:lJirrg ilr a fnllirrg rualkei nttrl L.Ìrat unrÌuly
pessirrrislie ¡rretlir:l.ions hy llre isstler follolvctl by t risitrg

rr¿¡kct cnuserl tllt¡u to alkrn' nrlruspectivt:ly golden op-

¡rortttnities to pnss,

IVhile nrueh of the rlevcloptncnt of the lnu' of deceit,

has been l,l¡e etinti¡tal.ion of artifiejal bnrriers to reecvery

on just clailnsì, \ì'e ure t¡ot the first eottrt tc express con-

cern that, Lhe incxorahle hroadening o[ the r.llst of pìain-

r+ltr:llrrr rr pllintitf's ilrtrlsltrtr'tì! iltri:lis¡n u:rr lüItr'Ir:11 lry lL vtrrl:tttr*l

üf lirr[u lt]b-5 ur rrhcl[rt'r;¡ tlL'rLtit'n lv¡lr (tl'(]!l lt¡;rt[c ]jrr¡:lltl, lhc

Sl.L wrrultl lir¡lil tlru vir'¡¡rit¡¡ls lirllility rll roqrorrte ¡ssltcrs l{l nÞll-

lrrrchasr,rs rLrul n¡rnv:lj,:¡s lr ¡ilrl¡(irrt¡¡l ulu'n: thp rttillrrrnll' isgllf:r

hrLs llccn rrrLjrrstly ¿ttrill¡rrl lr¡'rt rirrl;rliuu. llfr: h¡rrt llo rrcr:lsi.,lt [Ír

Ixr$:r ¡r!Hrn ttrc rtrul¡rrrribilil]'nI ll¡ir linril¡¡tiot¡ rvith $2Ül¡r) ¡r[ thr:

ltili{ Àct, 1Í U. S. C. $?sl (rr}. lYc tlo rtrl bclit'Yc thrtt tlrts pro-

¡xrsr:r.l lirnil;rlirrt¡ is tclavrlrtL lu lltu ¡'(tïrcrtt* rtldr:rlyirrg irr ¡lrrl llte
ßirnÙoutr rtlhr :rs tlrr ltlrl'c crltrcsvtl tlti'ttt. l{c llrc lroL :Llone it¡

fa'[irrg tlxrt l[¡e li¡r:rlntir'nx ¡rn4trr+rl ìn' tlr'$li(: Itrt nul itrllr¡tllltt
lo dr:uI uillr tbr ¡Hlrt:tse r'ft.rrs thi,'h tt'otllll lhr$ f¡¡rr¡r ltl¡t¡lilir¡lr ul
the Jlir¡rl¡alg¡¡ rrrlc. SIr:, e- ¡¡', Hinr: *' Iir'nrfir:tol i'i¡¡¡¡u'r: fi¡ , i}7'l

U.'Jd t'J?, ü3ll {('¡f2), ec¡t rlenrrrl,;Í¡ilf lJ. fi. $?t} {ttlri?}; Jr,qu+ts

I¡¡rf¡¡sl¡'ù's, J¡¿c. r'. å'¡¡tnrlr'vt: {iltírra lirr1r., -ll? }'. ihl, rrr {ìli?;

R¿Àan! v. Ðcs*er, 4?5 I', 2d 8?2. 8?0 {CÀ6 lS?Û),; GdF Corp' t'
Míhtein, {53 F.2d ?Û9, ??L {CÀ2 l$?l}, cert. dcnied,4Ð0 U' S'

91t {lS?21; ÐratÂnran v, IÌan:ey, {# F. 2d ?22, ?86, ?38 (CÅ2

lfl72I {r:lL Jr;rnr:l:,ìIr¡t¡:,1 lTcrr¡.t,r /¡¡rl¡r¡(r'¡r¡. tn¡- r- {ltll {{J{ l"

2d 13û, s{I (cÁ.9 le?z}.

ÉÐ

1öThe SIDC, recognir.ing the neressity for limitatio¡¡r oll l¡on-
purchrs+r, nanssller pl^oLntrffr in ths ¡bsenc¿ oI the Bínråaum rule,
BuggeslÂ two such limítations to mitigate (he practicrl adver¡¿
effccts ilourirg frot¡ irbuliticn of the ¡¡¡le. l'irst, it sr¡ggests retluir-
in¡ sone corroborative rridenee in rdditio¡ to or¡l tertiruony
tending to shou¡ tha{ the irr.qtment deeision of a ¡lainlif vas
¡rfrerltti b¡' :Ltr ornissiult ur rni.;¡sp¡,-rerrll¡tion. Brief for llrn $r,urri-
ties rrnd lixchlrrge Cbr¡nú."sinn ns ¡lnr¡ï'¡ls turir¡¡ 2$-ZtI. ,{¡rpnrently
cwnershr¡r of slut'I rir ao.r,i¡rl o[ n fllùlp(rlus rJr l]tess ¡elen.se wor¡ld
lie st¡fli+i{'nt rr¡rro!¡onrrir.c erirle¡rce h¡ the vicw uf tllr SFIC lo rcach
lle iur¡. lfe tkr trr¡r bcliere ttr¡rl surh n rct¡iirerr:clrf wor¡kl nde-
r¡lLnttlJ' rÌ-{lluttll to tl¡¡ (ot}cpr¡ls irr plrt uruk:rt.1,htg the .Bi¡¡¡öaun¡
¡ulc. ûç¡:e¡stri¡r rrf slork or rccci¡r of B lrrotsIæÈtussrys littlu ulxrut

!?t-glut (¡ - ll - S{
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,.1¡i uu.t.r)]t¡ilt .l.lìltù¡, 
rf¡?+

lllritrinrr r¡î lh¡, {.orrrl t2I lI,.rr,

tilï ç-Jro nlir). suc ilr ll¡is rt¡-r,¡l uf [l¡* ]ln,u,ill rrlLirnntcly
ïcs¡)ll, ill tllore l¡¡rr¡¡r lJrrrrr grrurl. lrt UJI¡rr¡¡¡lrrr,s (Jarp. v.jj,,,,'/',', t:lt N, t'. tiu. r;+ ,f. It.44l ii$ljï),'r.l,i,,f .1,,,rg,,
L-'nrr*lzo o'scl'i,crl u,itlr rt.s¡x,cc, to ..¡r tirr'ility irr *rr irLrle"tonllirLr.tc ¡u¡luurrl, frr u¡r ilrlc[u.lrlit¡ntc rìuì* t,, ut jrLrle_
[er¡¡ti ¡¡atr.. ul$ss'' :

"?ire hteurds of a lltsirress co¡¡ductcd ou thcsr: trnnsåre so ex[,reut{r ils to c¡lki¡rd]e douìlt n.l¡etlrer ¿r flurvnrry rrof exist i¡¡ tlru inr¡ilicatio¡r of * rluty tlutcxpost:s to tl¡cs: cnttsrt¡uctrccs.,, Id., et l?g_1i0, l?4N. trÌ., ei 1144.

llltll,l ('IIIt'STÅttllìS p. I\l;.N(]Il DIì.UG ST0IIFS ?.tû

(Ì¡rirricrrr r¡[ lLe (iot¡rl

atry ¡trivnltl lighI n'caterl hy tlrt' rxl]rûss ltngtruge of
$.liì(lÌÌ u¡ r¡f ßr¡lc l{lb-,5. No lrnguuge iu eittrm
of those ¡lrovisiorrs .r¡reuks nt ¿r ll tû the eontours
of a ¡rrivrte ctrts(ì of actio¡r lor ùeir viol¿tiolr.
llolever llexihly lve ¡t¡ey consËrtc the language of l¡oth

¡rrovisious, rrotlring i¡l sueh col¡struei,ion rnilit¿tes againsl
the B¡r¿bozl¿ rule. Wc are dealirig wjth a privrte ceuse
cf aetiot¡ rvhicl¡ l¡as lrcen judit:inlly found to exísi, rnd
which rçill lrave to be judicinlly delimited one wey or
snother ur:less and urrtil Congress addresses the ques-
tion. Givelr the peculiar blend of legislative, adminis-
trrtive, nnd judicial history rvhich now surround¡ Rule
10b-6, we believe thai prncticnl f¡etors to whieh $,e har,e
adverterl, snd to rvhiclr other courts hrve ¡eferred, rre
er¡titled to a good dcrl of weighl,.

Thus we cr.r¡trlude tl¡at what rnay lre cslled considers-
tions of polÍey. rvhieh we aru free to weigh irr decidirrg
this care, are by lìo rnnens entirely ot¡ oIlE síde of tbe
g:ale, T.nkcrr Logcther rritlr tlle ¡rrecerJential su¡r¡rurl for
rl h'
ir-¡È ¡r¿¡rt{fitan ¡t¡jr uvcr B l)criod ot lllorß úlrat¡ ltl y8årB!

snd the consistency of ths¿ rule wilh whrt we can glenn
from the itrterrf of Corrgrese, they lead us to eorrclude
thst it is a sound rule åDd shauld be follnwdd-

ïv
The urajority of the Cor¡rt of À¡rpeals ilr this cme

expreSsed no rlisagreenrent witlr the general proposition
thaf, one asserting a elailn fur rllnrnges based o¡r the vio-
Iation of Rrrle l0l¡-5 rnust bc either a purchaser ar seller
of s¿curiüies. Iloweuer', it noted that prirrr srses hnve
held that persons orrinirrg coltractrml riglrts to huy or
sell seeurities are n(t[ exr:lrrrled lly [lre Birnbfluil¿ nrle,
Belying on ilrcsc cases, it, concluderl tl¡nf, respond-
ent,'¡ st¿tus as au offeree purstrâtì|, Lo the Èe¡lns of l,lle
co¡rsent, rlecree served t,hc surrre ftrrret.ion, for pur¡osrs

rÐ

-

lrr iYerprcjr v_ ll'ol/ct:c, 43g-F. ZrJ IÏZ,Sû{_S0S i0rt5l,flzo)._a casc ndoptirrg lrrc .tirrrü""*,-üi,jr-rir¡rr on thecluss uf ¡:laiu'ffs rriro ì*istrt, lrri,,;;;;;;iä,, ro, clnruascsbssed ou a viultlior¡ of ltr¡lo löl-¡, .¡r¿ee ¡!illsryortl¡t:x¡rrr:sscrl r.{rJrrur¡¡ sirr¡jlur úo tl¡uf, ur¡rrr,ü*l tly LllricfJurlgt Carrlueo. Jtxlge Srcvc,,-, 
-rrrìiii"**ir: 

E,asorr v.(icnernl -llfufurs .{rrcptmrcc Cu.p., ltiu î. Zrl, at. {[i{J.slrrtcrl rlrur, cúu!,r's vicu¡ lhuü ¿t,u; ;u;;;;,,i*',ruru rurtJulyt'tt:¡rhrts.izctl, alul rtclrt ûrt t{} slll, l.ltnt_ r.m.. rri.,* ¡..., ¡
ih;lt rr:¿sorr rtrjdct, rrhu[ nr. J',lirir* f., ll,, ioil;:1.i'i;il::
I¡rt:tat.iurl r¡f tl¡u stalut¡, ul. thrr lt¡lt-,, II" ruli*,1 irr ¡rur,Lorr tlrc r¡ir:ri, thnt ll.uh I{tb_ä *l,oil¿ ù- iuturl:ruttrl, irrkce¡ritrg u.ith tlis (,t¡ur[,s r,,,,ri.ìì'-*l,uäuitiurr,,,,r,ot
ltrhrricrtlly srrrl .rstrictìr.,,f y, f,,, r ü"*¡ñy' tT *n*rtunhr it*renrcdiat pur'¡roses,' ', Åçiliutcú Uii"d*ilr',r, v. ú-níted.Slatcs,4ûü tl. S., rrt l5l,
.lTe quitc agree tlrrt if torrgrcss haj lcgislutetl lJrcelenrents of r private.üaus_e of actiun iu, ãarn,rg*s, tl,cclutv of the Judiciur 

'ra¡rcr¡ 
toouiJ uu to- ari¡ri¡rist¿r tr¡ulnw whir:l¡ ('urr¡qrrss t¡rnrtctl; tt,u .lutt¡c¡u.iì'uay ,rt,t, cir_cuntsc¡.ibe n riglrt n,hir:lr ()origro*_ l** 

""r,"forretl 
!:o*ou*cof ury dis'gr.e*ucr:I it rrriglrü*huv" _ir¡, ää*r,ess ¡bout

lly ¡1lsUorrr 
uf creatirrg so cx¡nrrsive n li*l,itiry. Itut, aswe ltuvc ¡ruirrr,trtl uur, r¡c ür.c ¡rot tlerrlirrg lrcre rtitlr
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of delimiting [he cl¡ss of plaintiffa, as is trormally per-
formed by the nequirenìent of s. cotrl,r¿ctual relationstrip.
4Ð2 F. 2d, at, l{2.

The Court of rt¡rpeds recognizæd, and respondelt, con-
cedes here," thut a rueil-settled li¡re of aulhority from
this Court establisher thnt s. consent decrre ie nob en-
forceable directly or in collateral proceedings by thoee

rçho a¡e nol, parties to it even though they were intended
to be benefited by it. Aflitud Slof¿c r. ,4rrnour lft Co'
{Û2 U, S. 873 (lg7l) ; Buckeye Co. v. Hoclcing Valley
to., 269 U. S. 42 i1925).¡r

^,L contracb to purch*se or ¡ell securities is expree+ly
defined by $ 3 (a) of the lt34 Àct, 16 U, S. C. g ?8c (a),"

¡r S+e Briel for Rrsporrüen( t0.
ttSee n. l, rupro,- 492 F. 2rl, ¡t l{{ n. 3 (Hutstdler, J.,

diss¿utingl.
r!Secticn ll (ui(t3) oÍ th+ lS34 ¡{et, 15 U, S. C- g?8':{rt¡tI3l,

provider:

"Tl¡e ltrms 'brry' lnrl 'prrrrhrrse'r'nch ineludc luy coJrtrûcl tû buy,
purc¡:¡Br, or otirr¡wiea lcquire."

Sction 3 (nltI4J qf rhe 1934 ,4ct, l5 U. S. C. g?Sr (n)(14),
plovidcr:

"The ternu'snLe'nnd'sell' e¡ch include any cot¡t¡rcl to sell ar
othrtrisr dhlos€ ol."

Tïæe proviríons ¡s enacled airrÌly eonlmet çith lhe wording of
lhe bill which became the 19,3.f ,{ct n¡hen it emerged f¡om coumitter
¡nd *a¡ p¡$elted on ll¡e Sn¡te flocr by Sen¿tor Fletehet, the
th*irman sl the ftn¡te Co¡nmilter on Bankiog ¡nd Fjn¿nce. 8er
S. 2ffS3, ?3d Cons., 2d Srss- {I93{J. &crion B iil} of Lhe bill ss
prcsentrd to lhr Scn*te ¡trouidrtlt

"The terms'brry' nnd'purchrse'e¡ch incltde anl'rontrnct to buy,
purchrse. o¡ otherwlre acqrrire, cûntmcl ol purehase, ailcllrpl or
ofler Io ocquirø or ¡ofi¿iüaliol¡ ol at oflør to ¡eJl o secunlg or cnlr
inl¿¡¿rt i¡ o recunly." {Enrplrasis rddcl.J
¡.nd d 3 (12) of the bill provided:

"The terms'snle'arul'rrll'e¡t:l¡ inrlurle nny cuntracf of sale o¡
dhpos.ition of; contrrer ro sell, or dispose of, atlempl oÍ ofler lt

RLTJE CHIP STAI\'IIB u. [{.{NOR DRUû STOIIES ?61

?23 Opinirtr of the Cour¿

r.e a purchr.se or eale of securities for ühe purposes of th¿t,
rtr:t. Unlike rc.$pon(lcrìf,, u'hich h¡d rto corrtrc+tual right,
or duty t'o purchase Blue Chip's seclrrities, the holders of
puts, cnlls, olrtiûns, and otlrer contråctutrl rights or duties
to purchase or sell sccr¡rilies hare been recûgnized ss

"purcharers" or "sellers*t of securities for purpoæs of
Rule 10b-5, rob beea.use of r judicial conclusion thaÈ
they were silnilmly sìt'ueted to "purchasers" or "BÕllert,''
but, becrure the de6nitional provisione of the 1934 .Àct
themselves grert tJ¡Em Buch å Btåbus.

Even if fl¡e ïrere to accepb the notion thnt the BiÌn-
bcuræ rule ßould be eircurnvent¿d on r case-by-cn¡e bssi¡
through particularizrd judirial inquiry into tùe fncte ¡ur-
rounding å compldnt, this respondenü end the membern

of its alleged clsss would be unlikely ûendidtrtÆB for such
a judicially creatætl exeept.ion. lPhile the Bi¡nbæum
rule has been flexibl-v interpreted by lower federal
courts,lr r+e Jrsve been unable to ioe¿te a single deeided
caee from rny court, in tÌ¡e 20-odd years of litigation
sinco the Birnt¡sum deeision which c,ould suppo¡t tåe
right of persons who n'ere in the positioli of respondent
here ùo bring a privtrte su¡t under Rule l0b-5, Respond-
ent wså noü only not Ê buyer or seller of any sôeurity

d;rpoae ot, or solíciloti.on fi ar ofia to buy a æeurilg æ øny ùúneú
thersi¡;' {Emphads added.i

DurinE conside¡ation of the bill on ü¡e Senat¡ floor, lhe s.mbit of
tlrme provisions wÊs narrorv€d through *mendment inio tho præmt
wording of $$ 3 (uI{lûi ¡nd (1.1}. {8 StÌ{, 884, In lrguing rhnt iL,

as ilrt offeree ul stock, ottght to bc I¡enterl ns l purr:lnscr or srl]er fi¡r
purp0se6 o[ the ,{ct, respondent js in eEect seeking a judicial rejnær-
tion ol hnguage inlo the trst thrl Congress h¡d bafo¡eit but deleled
prior to psssrge.

1{0u¡ decision in SEC r, ¡VatiunoJ.Sccurilics. ln¿,,393 U. S.453
{196Ð}, est¡blished that the purchaser-seller n¡le inrposes no lû¡riaa-

thn on tho r{rnding of the 8EC to hting rctioru for iniunctive
rdhf und¡¡ $ ltÌ {bi ¡nd Rul¿ I0F-6.

cÐ

<
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l¡ut it lr'ni tot. el.ûlr & sl¡arel¡ol¡lcr of the eorporete
p€titiot¡eÌs.

.{s ilrdicatql, thc'15|f,4 ¡tet, ¡¡nrlt:r rrhich resportrlenl
seeks tu rsserl & tnr¡sc of ¡ütiolt, is gerrernl in seo¡re Ì:ul.
clricfiy eolrce'rcd rçith tlre Ìegrlûlio¡r of ¡:ost-distrib'iio^
trnriing oll llre Nrtit¡n's stock excharrges and seeuritjes
trarlir:g nlnrkels. 1-hc ItlBS Àcl is a far lrnn,oruer slntute
chicfly co¡rcenred u-ith diselorure and frsr¡d irr eonrrcctiou
t'ifh offcrings of sceurities-pnimrrily, as here, initial
distriL¡Lriiol:s of nen'ly i¡sued stoek frorn corporate issu_
ers. I L. loss, Sccuritics Regulation l3{i-l3l (?d ed.
1961). ßea¡:ontlcnt, rylro deriyes no entit¡emenü fronl the
¿nlitrust eotrserr[ dceree al¡d does lrot otlrerrvisc possess
eiry con[racfural riglr ts relating to ü]re offerecl stoctt, starrds
i¡r Lhr: s¿r¡re ¡rositiou tis ûtìy oLlrer disappoinied uffurec of
¿ stock offerirrg regislcrcrl uuder the lü,33 å.ct vho cinir¡rs
lhu.ü qlr ol'cr¡y ¡ressirrristie ¡rros¡rcctus. ¡repnrcd a¡rrl dis_
tributurl ris rcquir(¡rl try $$ S uutl l0 of thc l$BB Åct, hss
eausetl it to allon, its rr¡r¡xrturrity [o purclrflse to prss.

There is strorrg eviclc¡tce that appìieatio¡r of the Brrrr-
¡-..,"- -.,1^ !^ - -- !-J;;,;, ¡ u¡r rrf tJjr:L1¡.¡riü siilÈ i-ry it¡u (¡l$nl)llollìierl otf-eree
of a registcred l0il3 ,rlct offeriug u¡¡dcr i[ule ttb_õ fur-
thers tlre i¡rtcl¡tioll of Cougress as expressed in tlre lgBS¡tct." Congrcss lcft liltle doui¡l tirnt its purpose in
irrr¡rosing the pros¡rcetus and re6istratiorr requiremerrtr
of ühe 1033 :lc[ rvas to ¡rrevcnt thc .,¡]r1igh 

¡tressure salcs,
rua,nsilip:a[her tban eareful couus€I,', caueing inlated

15Iluo Chip did not he¡e presrnt lhe question of rvhethrr an
implied action under g rû {b} of the l9B{ icr rnd Rure tOb,-f ri[lic fo¡ ac¡ions madc ¡ rior¡tian of lhe rgiJ ect ln¿ rhe eubjectof erpresr civil remedics under lhe I0tB Áct. lVe therelo¡e hrve
no occasion lo ptgs oÞ fhis jssue, Com¡ure .Êooerråerg r. ûJob¿,{ír_
lil/¡*t1rp" 8û F. Supp. HB (ED Fr. iS¡¿l, with T¿tr¿i¿ r, Såieldc,ISI F. Supp. {i6 (SDNY tß55J. CI.3 L_ i,oss, Seiu¡itiei ltegula_
tio¡¡ l?t?-l?91 t2d od. lüûl)¡ tÌ L. I-oss, Su.uriti.*ìtugulntion JgtS_39I? {lStiÍ}i; lJrortrì:rrg Ë 0,4 t2l,

';,23

llLUIl üfll¡' SÎ.{nIl}S u, ÀfÀNOIt DRUC fyr0iÈI!,S Tî,ri+

(\rirriurr rrf thc Court

nerv issues, through direct li¡nitatiorr by tlre SEC of ,,the

selliug flrgrrmenlB hitherto enrployed." II. R. Rep. No.
85, ?f,d Cong., lst Sees., 2,8 (1933).

"/rny objectiorr that the comprtlsory itrcorporrtion
in sellirrg liter¿ture md sales argumenf of substm-
tially alì information concerning ihe issua, rvill
frighten the buyer witlr the intricacy of the trs,ns-
nctiorr, stalÆs o¡re of tlie Ì¡est argurnents for the pro-
yision." ld., rt 8.

The SEC, in accord with [he congressional pu]posesr Bpe-
cifrcally requires prominent ernphasis be given in ûled
regisiretion staten:e¡lts errd prcspeetuses to materinl ad-
verse conLingeneies. See, c. g., SEC Securitiee ¡lct. Re-
leree No. 4936, Guides for the Preparation end X'iling of
Registration St¿tenreuts t, '[J f¡ { lfltS} ; Ir¿ re Uniue¡súl
Cørters torp., l$ S. E. C.848, t5+-t68 (lg{5); Whes.t
tl¿ Blar:ksto¡¡e, (ìrritlcposß for s }-irst llublic Ofreriug,
l5 Bus. l¿rv. S3i), 5ûù-5ô2 { l$6i}).

Sections ll ¡nd l? of the 1933 ¡tct provide €xp¡ess
: :! ,- __!: __ !__ __ i{¡¡vaa titii¡Éi¡iÉò iúa tt¡¡ìilëljlËùeilLilf/r}It8 ntrü olutËgloüs Ilì

regiatration sùaternent€ and prospectuses ñled under the
.A.ct, as here eharged, but re¡trict, recov€ry to the offering
priee of shares artually purcha.aedr

"To imllosr a grcater responsibility, a¡rart fronr con-
siitutionul doubts. would u¡rneccssarily ¡estrnin thc
con scientiou s arinr i nistrtl,io¡ I oí lroriest business wi th
rIo cûnrpe¡rsetilrg rch'nntage to tìle ¡rublic," II. R.
Rep. No. 85, ,supra, at 9.

Ånd in Title II of the lfllì4 ¡\ct,48 Star. {]05-û08, the
satnc r\et atlupting $ l0 {h), Congrcss alncnrled g ll uf
tl:c 1{}3Íl rtct to Iirnit still fr¡rthcr tlre cxprcss civil
renrer{y it rot:farrul. Ser: ¡¿err*rrrlly ,Iarncs, ¡lnre¡rrlneuts
to lhe S*c.uril,ies ¡lcl of lflÍ13, ilz Mirilr. L. Rev. ll3û,
f l34 {ti}34}. Tlrc adtlibiurrul corrgrcssioual restrictirirn,

ÊÐ
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OPirritrrr of f hc Cot¡rl, 121 U'S'

cûil¿eilled in Titla II of I'l¡e 1934 Aet, on thc already

linrited cxl)rcs¡r civil relr¡erlics ¡rroviclerl by thc 1033 '¡Ict

for misre¡rrest'trtåtions or ontissiolls in a registrrtio¡l stal'e-

me¡¡L or 1)rosltectus reflectcd congressiond c{rnc€Ìll ovcr

the inrpact, rif evcn t'lres+ lilrrit¿d relnedies on the l¡ew

inrues mrrkei. ?8 Coug. Rec.86ö8-8ü69 (1S34)' there
is ihu¡ ample evide¡rce th&t Congrese did not' inientl to

sxtend B plivûtÊ cilse of sntion for moncy damnger to

the nonpurehaeing ofteree of ¡ ¡tock ofierilrg registered

undet. the lgilit Act, for loes of the opportunity üo pur-

cha¡e due to nn overly pessinrieüic proapectus.

Beyond the difficuìties eviden[ in rn extension. of

etanding to this reopondent, we do not believe th¡ú the

Brìrubauar rule i¡ merely ¿ shorthand judgmen[ on the

nltute of r particulm plninùiff'r prooÍ, As * purely

prtf,t¡cal matter, it ig doubtless true thst reslrcndenl, rnd

the rnembers of its class, ¡s oftireee md recipienh oi the

prospectus of Ntw Blue Chip, üe ¡ sm¡lÌer clas¡ of

potentirl plaintifis than would be all those who miShu

conceivably a¡¡ert thst they obtained inforrnstion viola-
¡¡ . h r F I - r.-:L --r-l.l- ¡- ¡1.^ l-^..^- :* ¿l'^
ùlTÉ ÚI iluiË ¡uFú ¡i¡Ju ¡¡Llr rrJqL¡u¡Ú Ùv {i¡ü ¡Ëuç' ¡¡r '"ç
finnncial pagee of their locnì neluspåper- -ånd eince re-

ryondent likowiee hnd I prior connecl,ion with ¡ome ol
petitionera ns a result of using the t'rrding rtatnps mat-

hoted by Old Blue Chip, and wss intended to beneflt

from the provieionr of the con¡ent decree, ü¡ere is doubt-
less more likelihood that it¡ mtrnåBers read rnd were

damsged by the atlegedly mirleading etatementß in the
prorpectus thrn there lrould be in r. csse ûled by & com-

plete ntrrnger bo the corporrbion,
But respondent rnd the ¡nembers of ita cl¡ss sre

neither "prrrchasers" nor t'sellets," ns ùhose terms ¡re
defined in the 1934.{c1,, and therefore to the exhnt thrt
üheir cl¡im of standing to stle were recogrriøed, iù worrld

me¡n that the les¡er praetieal difficuìties of corroborrtíng

ÌT,tlli CIIIP ST'iùll'S u, hL{NOll. DRUfi STORES 756

7?3 I'oitt:LL, J,, r:otrtrurrittg

¡[ ìeasb st¡me elelnents of thcir proof rroukl be regarrled

ae suflìcie¡tt tc tvoitl []¡e Bírrtbauru¡ rule' While rçe hrve

noterl that these praeticel difüculties, particularly in the

csse ùf n eollplete strortger to the eorporatiott, stlppot!

the retetttiott of tlrat' rule, they are by 1lo lllca.ns the olrly

facl¿r which does so. The general adoption of t'he rule

by other fedcr¡l courts itl the 25 yearl sittce it, was

sunourrced, nnd tlre consis[ency of the rule with bhc

st¿lutes involved ¡rnrl their legislative history, rre lihe-

wise bases for retaittittg the rule, Tgere we to ngrec with

the Court of Á.ppeals in thie ease, r#e would le¿ve the

firnbaurr¿ ruie open to endless cuse'by-crse erosion de-

¡reridir:g ou rtlteltter a ¡rarticular group of plnilrLiffs was

thought by tlre court itt which tlre issue rvas beiug liti-
grted to l¡e sufiìciently n-rore tliserele than t'he world of

potential purchasera at large f,o !uutify a¡l excep-

tiori. IVe do not believe lhat. such a shifting rnd highly

fnet-srier¡ted dispositiorr of the issue of who :nay bring

c dantuges clairrr for violatiolr of Rulc lUli-5 is ¡ satisfac-
ra¡r, ìrn¡ia fnn o rrl¡ nf linhilitv inrtrn-cpd nn the nanduct
-;.J --:.-.- 

j- ----- _ - -

of business l,ranssetiolts. Nor is it es consisl,ent as e

straighüforwrrd applicatiorr of the Binú¡aum rule with

the other fasl,ors wliiclr support the reterrtion of ühet

rule. Ilte therefore lrold thlt respotrdent was not en-

üitleil to sue for violatior¡ of Rule l0b-5, aud ilre !udg-
ment of ihe CourÈ of APPetls ia

R¿vriæd.

Mn. JusrtcB lowult, with whultr l!fn, JustlcE Stsw-
ru¡r and l![n. Jusrlcs ]'[,tnsn,t¡,L joitt, ccttcurring.

Allhough I joirr the opirtiorr uf the (hurt, I w¡ite

ttr entphasize tlru sigtrilìcn:lce uf l,lrc tex[s of tlre Aets of

l$llS ¿nri lflll4 arrú especrdly lhe lurgurge of $ It] (b]

and ftule l0b-5,

CÐ
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T

ELUE CIIIF STÀiltPS u. ItfÀNOR DRUG STûRES 737

?23 Powcr'r,, J., concurring

¡te noted in the Court's opinion, the Securitie¡ ¡nd Ex-

cha.trye Cornmi¡sion unsuctessfully sought, in 195? tnd
again in 1059, io persusde Congress to brosden ä t0 (b)

by adding to the critica[ lurguage: "or &ny *üfæmpf to
purcltase or seJl" arry security. See ørtle, aL 737.

This else i¡volve¡ no "purchase or såle" of ncqurities,'

Respondent $r.es å rìlere offeree, which instituted Lhis euil
sornÊ two yerrs after the shstffi were isåued snd sdter

the m¡rket price had so¡¡ed. Ilr.ving "mis¡ed the msr-

ket" ûn a stock, ib is hnrdly in a unique position'
The capitrl tl¡at fuels our enterprite eystern cnmes from
investors who h¿ve frequent op¡rcrtunities to purchaso,

o¡ no[ [o pureha.se, securities being ofiered publicly. The

mnrkel, prices of new issueß rurely remain etatic: ¡imoet
invariably tåey go up or dolvn, and they often fiuctuate
widely over & period far less thrn the two yeare during
which respontle¡rt, reflected on its losü opportuniby.
Tvfosf, inveators have unhappy rnemories of decieions not'

to buy stocke which ìnter perfortned well.
ll-'he opiuian of the i-ottrt, ßnrl tht disacnùrng opiniotl

of Judge Ilufsiedler in the Court of r{.ppeals, eorreatly

enrphnsiee the subjectiv€ nalur€ of the inevitrble inquhy
if the terrn "ofrel" were read into the '{ct and eome argu-

able error eould be found in rn offering proepectue;

"llrould I heve purchased this part'icular æcurity ¿t the
time it, wns oflered if I had known the correcü f¡¿ts?"
Åpert frorn the humqn temptal'ion for the plnintiff to

answer thia question in a self-serving fashion, the ofreror

t Il, ic grßr¡ed th¡t the Innguage "in connection tith" justifles

extending ![ 1û {b) to intlude offe¡e *'hfuh neetsatily precede o
purchrse or sala- The short answer ic (brt the slrtuto rer¡uires a

purchaeo or ¡ s¿te of ¡ ¡eruriüy, tnd no ofiet wqs m¡de to ru+pond-

cnt in conncrtioí wirh uill¡cr- lls cctrplairtt rusle upon llte
aò¡¿r¡c¿ oI a sule to or purclrlse by it.

{21U.S_

CÐ

<'Ilre starting poiut irr every eâse involvirrg co¡lstructio¡r
of ¡ ste.tule is Lhc lo:rguage itself, The critinal phrnse
in l¡ol,h the statute nud the lÈule ie ,,in cr¡ruecbion willl
[he purcåase or salc of alry necurity.,, lS U. S, C, $ 7Sj
(l¡) ; l7 CFII f; 24û.t0b-5 (tg?5) (enrpha.ris ¿dded).
Sectio¡r 3{ai(la) of tlre lS&4 Act, t5 U. S. C, $ Zge (¡}
(14), provitles tlrat the ternr "sgle', rh¿ll ,'iuclude any
cout¡act io sell or otherwise rìispose +f', æcurii,iej.
TJrere is no lúlrl in arry provision of the .,4.ct, that, ihe
t€Ìrn "sa-|e," as used in $ tO (b), was intendetl_in arl<li_
tion t¡ its lol:g-estnblishcd ìegal r:retrdng-to iuclurlc a¡r
"oflcr to sell." Res¡rcldent, neverthetess, woukl have us
¡t¡re¡rd the cclrtrollilrg langunge ilr g lü (b) to rcul;

"irr co¡urectio¡r wilh thc purchase or s¿te of, or
tn offer to æll, nrry sccurity.,,

Befo¡e a courl pro¡rerly eoultl cor¡sider taking sucb liberty
vith- statulory larrgunge tl¡crc should be, at, Iemt, ul¡n¡js-
ttk¿ble suFlloú iu tllc hjstol'y arrd struetrrru of the leeis_
lslion, Ho¡rc exist¡ il¡ lhis case.

Nothiug in the llistory of the ltìBB enrl lÐ84.{.cts sup-
ports any cor:gressional irrteni to ilrclude nere offers i¡r
Ë l0 (b). Ì{oreover, ns the Cou¡t'e opiniorr irrlicrtes,
inrpressive eviderrce in the t€xts of the iwo -Acts de¡non-
stret€s clearly that tongress æleetiyely arrd carefuliy
dintinguished betneen offers, purchasee, lrrd sales, For
example, Ë 17 (s), tìre alrtifraud provi+iori of tlìe lggg
.A,et, 16 

-U. 
S. C. $ ??q (a), expressly includes ,,offer[s],'

of securitics withiu its teune while $ lf) (bi of the tg3{
.Àct and Rule I0b--5 clo lot_ The l9B3 Àci also defines
"offer to sell" as sornetlring distinct, from a s¡le, $ 2 (A),
r5 u. S. C. $ 7?b (3).

If fu¡ther evidenee of congressional intent were needed,
it rlay be foul:d in the subsequent history of ihese.{cts.
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of the securities-defenda¡lt' in the suiL-is neverely

handic*pped in challenging the predicteble te+timony,'
The nulrjectivs issues woukl be even rrore specuiative in
the claas mtions thct inevitnbly would follow if rve helci
ühaù ofler¡ t¡ sell seeurities sre covered by fi l0 (b) anri
Bule l0b-5.

In thie ense respontìent wr¡ elearly identifirble as
Bn offeree, ¡s here the st¡ares weæ ofrered to deaignrlnd
ptlson.s.¡ In the nrore cu¡tomery publie sale of securi-
ties, identifisation of those who in [¡ct were bona ffde
ofrerees would pr€Benü ævere problems of proof. The
lSlS .{ct requires that ofiers ta sell registered s€et¡rities
be made by merns of an efrective proepeetus. $ 5 (b),
l5 U. S, C. t?7eib), I¡sues are u,ruelly m¡rketed
through underwritere and derlers, often including scores
of investment, btnhilg +nd brokerage firma ncross the
country. Copier of the prospeciue mey be widely dis-
tribut¿d through the deeler group, and the¡l passed hand
to ha¡d smong countless pereorls whos identities e¿n-
noi be known. If $ t0 (bi were extended to ernbrace
uficrc [u stìi, the lru¡n'ber oi perrorn clrrrning ¿o haye hmn

I Proving, aft+r (he frct. rhrt "one v¡ould haye donet, encom-
Þ¡Brcr À number of conjæluml ¡s *ell te rubje+live i¡sues: *ould
tho oflereo beve bought rt all; how many durea would he l¡¡ve
bou¡hl; how long nould lrs htve held the rhrrea; werr there
othrr nbuyarr on the roarket sf thc tìms that rnay h¡ve bæn øor¡
¡ttr*cùive svsn hed th¿ ofre¡ee Lnorm lhe frcta; did hs h frct use
hi¡ rvails.ble fundr {if rny} more rdventrgeoudy by purchaaiag
something ehe?

¡ It ir arguod tì¡t the special ficle ol tlri¡ raso justify exierdir¡
lhe beneñf of $ tt (bl to this ræpsndent, e*.n ¡f ihe etrtuts
ordinrrily rcquire a purchaæ ur ¡ E&le, Buü this ræolulion also
would require judicid extension of the le¡n¡ of the ¿t^rtutæ, Tl¡s
mero frct th¡t eÊ{u¡ities are ofe¡ed to s l¡Èitêd chss of off¿¡eeg
mry eliminrte sorns of the proölenr of pmof but if docs nal, ¡void.
th¡ fettl objection lh¡t no ofer of securilies, ¡bnent ¡ purchrae or
nl+, ia coveæd by lhc strtule,

BLUE CHIP ST¡1ùÍPS u. ÀlåNl-)ll DRUG STORES ?59

?21¡ ltowell, J,, concurring

offeree$ could be legion with respecl tÕ Êny security thrt,
subsequentìy proved to be r rervarding inveetment.

"We are entitled to s$surne ths.t tlre Congress, in enact*

ing $ Iû (b) and in subsequetrtly declining to erteud it,,

took into Êccrunt these and similar eonÊidersiions, The
courts ålready have inferred a private csuEe of æl,ion

th¿t wns not authorired by the legislation. In doing

this, however, il wm unnecesssry ùo rewrite the precise

Ianguage of E l0 (b) and Rule 1ûb--5. Thie ie exnctly
what respondent-lohrerl, surprisingly, by ùhe SEC-
eought in this ease.' If such a f¡r-reu¿hing change ie to

¡ Il is more th¡n eurioue that thc SEC ehould ætk thig chrng* in

tl¡s lÐt4 Act by judicid aclion. TIre strteil purpoot of ihe 19,33

.{,ct. yes "[llo provide full ¡nd fsi¡ di¡closure of thc ch¡r¡ct+r ol
¡ecurities mld in interstate end fom'rgn tt¡nmerce . . - ," Se ptt.
uirble ro ,{ct, ,18 Stst, ?{, The eril ¡dd¡ecsed s¡a lhe tendency of

the E€ller t0 €¡([ggetate, to "puff," ¡nd ¡ometimts frrudulently lo
ovs¡¡ltto the proapects rnd earning trprbiiitieo of the isuing totpo-
r¡tion. The decade of the I92û's uas merked by finnntinp in
vhich tho blyinE oublìc was overËold, and ofton misled. by the

buoyant oplhnisrn of issue¡s rnd underw¡iter¡, The lÐ33 ÁtL '*'ns
intended to. compel modsr¡lion ¿nrl +¡ution in prospectusæ, and this
is precieely thc +ay th¿t tc,t turr br=u sdninistertd by the SEC
lor mo¡e th¡n {} yeara. Precisr factu¡l accu¡r¿y with reapect to
¡ Gotp+råle en(erprise is lrequently impoxible, except wil.h respoot

to h¡rd f¡cts, The oulcome of panding liti¡ation, the efre¿t of
rolatively new legislation, the pocnible rnactnent of advorre legish-
tion, the c*f of projeuted cot¡sf¡uetion or of enlcring new mnrLett.
the e.xpenditurra nreded to meet chqnging environmental regulrtiono,
ths Iikelihood rnd effect of ne* comletition or of nsw technology,
and meny simihr m¡tters of potential relevanry mus! br addræ¡¿d
in rqgistration Étåtements and pro+pectusm, In adminislering lhe
lS33 Ácì., the SEC tradition¡lly anti ¡onsietenlly hils encours¡€d ¡nd
oflen required offe¡ors to lake cor*trvative ¡roolures in proepectuaæ,

especially wíth respect to judgmentai and pæsihly unfavonble
¡nt!,i€ru. If a dí.ffercn¿ philosophy notr w€¡e to b¿ read into th¿

1031 Àct, inviling litigntion for rr¡urbly misleading unde¡slete¡nenl
a¡ çdl as for ove¡ststemont of the issuero proepech, the ha¡a¡d of

¡Ð
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be :uade, nilh rrrr¡uudictai:lc corrsri{tucneri$ for thc ¡rtoc-
ess of raisirrg ca¡rital sr¡ ucecsstrry to uur erouo¡lric rvell-
'treing, i[ is n ¡uatter fol thc L'orrgrcss; r¡ot llla cotlrl,s.

II
Mu. Jusrïcs Bl-ncx¡ruN's disscnt chargt's tl¡e L]<¡urt

rritl¡ "a ¡rre[crrruturul solieilous¡ress for cor¡rorutc rvel]-
beirrg autl u seernirrg callousness toward the invesfing
puLrlic." Our tusk íu this csse is to colrstruc æ statute,
In rny vierv, the altsr'-er is plai:rly cornpelletl Lry tl:e lan-
ßuage rs well zu th* legislrtive history of the 1033 ald
1934 Á.sts. Eut evcu if thc lauguagc is rrot "plairr" to all,
I would have thouglrt noue could doubt tlr¡t, tire s[stute
ca¡r llt read lairly to sup¡rort the result the Court lnaches.
ürdeed, if one t¡kcs a di[fererrt, viel-ar¡tl inrpu{es cel-
lousrtess to aìl rvho diuagree-he rnust attribute a lack of
legal ar:d social ¡:eree¡rtiol¡ to lhc scores of federul judges
who haye follo¡vetl ]ìinlL¡sunr for two tlccades.

The dis$enting apirrion ulso charges the L-ourt rvith
nnving "rlo hepd fn lhe ¡¡1tr¡trr+!i91! .1.'¡11¡1g" tl'i:i,lg f:+lll
[he type of "fr&ucl" tlrrL nray result frorlr ¡eaflir¡rr¿¡rce
of the B'i¡rrbc¿rn rule, If tn issrrc o[ statutory corrstruc-
tiort is to be decided r¡n the basis of assuriug n lederul
renredy-iu ndditioll to st¿üe remedies-frrr every per-
eeived fraud, at, least, ruc should strike s b¿lnuce betryeen
the opporturriLies for fraud ¡rresr:rrted by the contelrdiug
views, I! urny well be co¡rceded tl¡at B¡rurùau¡¡¡ does
allow eome fr¿ucl to go ur:.renredjed uncler thc fecleral
sccuri[ies ^åcfe, But t]¡e eolrstmc[ion ulvoeat¿d hy the
disse¡lt could result hr n,irler r.r¡tportunilies fr¡¡ fraucl. ¡ls
the Corlrt's oÞin¡olr ¡nakes plairr, abarrrJolring the Brin-
baulr colrstruetiol¡ irr favo¡ of the rule urgcd try tlre djs-
s+rrt, rvould invite any person rvho failed to purchare a

BLUiì CIIIf ST¡htPS u' ÞlÀNOR DRUG STOAES ?61

fæ Bl,tcrnlult, J', dissenting

newly offcre<i seeurity tìrat subseqrrcntly enjoyed sub-

st¿ntini rriarket, np¡rrcciul'iorr to frlc a clainr aileging that

tlrc offerirtg iltûsllcctm rtttilerstttrxl thc coltpnny's poten-

linl. Thciurr:ber of ¡rossible phirrtiffs rvith respeci to n

frut ¡i. ofi*ri,rg lvûultl be virtually ulriimitetl' As not'ed

nbove (at ?58 t. 2), m lxrtres! ofleror could be con-

fror¡terl rvith sul¡jective el¿irns by pltintifis wlro hail

neil,her purchased its æeuriLies nor seriously considered

the investlncrrt' Il, frcqueutly would be impossible to

refute ¡ plaintiff's assertiott tirat lre relied on the pros-

it*tut oi ou*n that he nude r' decision not to buy the

ätr*r.,i securities. rl rule allowÌng this type of open'

enaed titigutio¡r ç'ould ilBelf be a¡r íuvitation to fraud'"

MR. Juencn Burtrutlx, r+ith whom ll{n' Jusrrc¿

DousL,ts ¿r¡rl lvln. Jusrrcp Bnnsx¡N join, riissenting'

Today the Courf. gr&ves il¡to stone Bitnb.út'm'a' arbi-

trary principle of s[anrling. Fot this task the Court'

unforiunatel-y, cltooscs to utili¿e iirree blu¡rt chisels:

{1) rclignte crr rlt't legirlative histnrv of the 1933 *nd

-o 

The di.ssent nlso chnrgts (hat we r¡e c:r[[ous loward the ,,invmt-

ing publir"-n term it rloes not defrne' It would h¡ve bten mo¡e

""î*ot", 
perhr¡re, to hnve spoken of tbe noninvesling publir:' beclu:c

lfrc q*ri'. ¿u.i*loo doeu not ¡b¡ndon ihe hr+rsting ¡ublie' The

gi*,-';*¡"tity nl registered isrteg o[ secrr¡itiee ¡re ollered by estab-

iirf,*t .oipot*tions tlst hnve sharer oulstrûdi¡E and held by mern-

b,ere of lËe inveeting publie. The types ol auits t¡I¡t the dissent

would encournge cauld ¡esult in lnrge dnmege claims, loe tly litigetiont

g€nürous scttlem€nte to avoid such cost, lnd ofLen-whe¡e the litig¡'

îioo ,u* its cou¡sc--in lørge verdicts- The shrrcholdert ol tho

defendrnt corpolilt¡ons--the "invæting public"-would ulti¡n¡ttly

brnrthahr¡rdenolthislirigntion,inchrtlingthefraudulcn[euitetbat
crould not be sc¡r.encd out l,y tho rliscnt's blre requìremtni of a

ilogi.ol ntrus l¡¿tweÊn the ailegc{¡ frnutl anil the ¡:¡le or purchase

of n æcurilY,"
lBrrnöotm v-,Veruporl Steel Crrrp., 193 !'.2d 461 (CA?)' cert'

denied, ê{Ì U. S. S54 {r95?1.

EÐ

''going [o n¿rkcL"-et¡e¡d¡, not inconsequentiilL--rou]d be is,meås_
urnbly tncre*aed.
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Br,rcxxux, J., rlissenting {Zl U. S.

19il Seeurities ,{cts. eonceded ss inconclußive in this
particular context; (?) acceptrnee r^e precedent. of l,wo
decrdes of lower court decisions following r docirine,
never before exarnined here, that wås plonounced by a
jusiifiebly eat€emed prnel of thaü Court, of .{ppeala re-
garded a¡ [he "Mother Court" in thie nre¡ of the law,'
but under entirely differenù ci¡ournsÈBnces; rnd (B) re-
¡ort to utt€r Frsgmaticality rnd o oonjecturnl a¿sertion
of "policy conside¡¡tione" deemed to rrise in di¿üin-
guishing the merilorious Rule lûF5 suit, frorn the
mrrel¡icious otie, In so doing, the Court exhibitu r- pre-
t¿rn¡f,ural solicitousness for corportte wcll-being rnd r.
s¿em¡ng csllouenes.$ toward the inve¿ting public quite
ouh of keeping, it. seelns ta me, wiüh our own tr¡dition¡
¿nd the intent, of lhe securitjes lrws. See .{filrated Ule
Cíttzetl* v. Uniåed ßroter, 406 Il. S. tZ8, l5l (l972i;
Superintendcnl of Insurance v. Banktrt Lile &, Cas, Co.,
40+ tI, S. ü, l2 (tg?l); ,S^ÐC v. Ä¡aÉio¡i¿l Securitiet,Inc.,

19S U. S. 453, 4ßt (tg6g); Tehercpnin v. Knis/rt, 3Bg
U. S. 332, 336 { l9t?} ; ,SE t v. Capin| tain¡ Bureau, 3?E
u. s. l8û. ls5 f lnfl1)

The plaintiff's complrint -anrl that, is all thet is before
us now-rriseâ dieturbing chirns of fr¡ud. It alleges
th¡ù the directors cf .'Ne¡u Blue Chip,' ¡nd the m*jorl¿y
¡h¡¡eholder* of "Old Blue Chip', engaged in a deoeptivl
and mrnipulrtive scheme deeigned ta subvert the intent
of the l0ô7 antitrust consent deeree and to enhance the
v¡lue of [heir own share+ in a rulxequenb ofiering. ,{t-
thougþ the comphint j¡ too long to ieproduce here, see
.å.pp. r[-22, the plain[ìff, in ahort, coutende th¿t the
much-neEotiated plan of reorganiaation of Old Blue

I Juet thjc Term, horever, we did ¡ot riew uilh ¡uch londer
rqard another deckion by the vory srmo panel Ser Umr¿d Sloi¿¡
v.. Feols, 420 U, S. 6?l {1916}, and irs ì¡estment of en anElogy
¡dv¡n*d i¡ li¡ited ,Stolc¡ r. CrimmÍry tÊ3 F, pd t?l (CrfZ t9{it.

't2l

IJl.Lil'l Cl¡11' $'l'-\trtl'S ¡'- trl,lNOlt I)IlU(Ì Slfllll?A Ìfl3

llt.r<'nntuu, .1", diisetll ¡rrg
EÐ

('hi¡r, ¡ursuullt, tü tl¡ü dcrrt'$ nrrrl ft¡rltruvt.rl llv tlrt' ])is-

tr.irü (killrt, u.rrs i¡¡terutt.rl to r,:un4rcrrslltc fortltt.r r+tliler-

usct's of lllun tJtrilr stltrtps fol tlrtlrtages suflcrc{ì tts t
result, r¡f thc nntitntst liolntiotl.:- Äeeorclingly, the

rrrujority sl¡tlc!toltlcl's rrertt t() [:r: tlii'estr:rl of 55!á of

t.heir itrtclcst;()ltt llltrc Chip $'ts tr) bc urcrgctl itrlo n

ne$- corttlìrtt¡¡'; nlrtl 5å'l' uf ll¡s co¡¡ltrrun sltares of tl¡e tren'

conrl)alry 1ì'eftr [t] llc olTcrcrl Lo tl:c founer users ol¡ a PrÚ

ratt lnsis, delcrrt¡illatl lly tlre qttltttity of sterlps issuerl

to each of tlresc noltshntcltoldit:g users duriug a dcsig-

ruatctl pclitxl. St¡rr¡e 621,Ui]Û slrnrcs n-cre thus to l¡e of-

ferctl itr tttti[r, t:ltr:lt cottsistitrg tlf tlrt'ec sllarcs ol cotlr¡¡ru1t

ancl r f tUû tlr:bctrturc, itt retttt'lt for flÛ1 cash,

It is thc ¡rlairrtil['s pleatlutl ¡rositiorr tlrat this offer to

tltc fonrtur users 11'ns i¡lte¡rdctl by the antitruet court' nnd

tt¡c üovcu¡ltlent, l,û bc n "bnrgaitr," Eillcc tlte t'hen rca-

eornb[* l¡lutkct r,uluc of cacl¡ r¡t¡it ruas actuelly t3l5'
'l'hc ¡rlnirrtill allcgcrì' llolïcvcr, tlrnt lhe uffcritrg slrtre'

hohlcrs ltntl ¡ru irttcr¡tiull ul corn¡tlyirrg irr gootl fuith rvith

tlrc icruts of thc colts¡:rtt decrco nud of perntittiug tlre
. É nl - arl-3.. -..-¡.r.rø r^ ^1-r^i,. al'^ l.^t-oJt¡
¡Úl iite¡- tiil'i-ù t .¡ ¡rt t¡U Lllrij ¡Û¡¡'¡F- ev vþ-L¿r'i vuv L-' o-':-r

offering. llaf.llcr, thcy cons¡lired to tlissuadc llte ofierces

fronr ¡rurclrasilrg tltc urrits h¡' irrclutling substrnrt'inlly mis-

leaclirrg autl ttcgaüive ittfor¡:lul.iotr iti the ¡rros¡tectus uudtr

tl:c heading "ltcltrs of Spcc.inl I¡lte¡'cst.'' The prospeetus

cotitailed tt¡c follorvirrg stntcnteuts, allegedly false mtl
allegcdly urnde to dct¿r thc plaintiff anrl its cluss lrom

pureltnsiug the urits: (i) that' " Il¡leL il¡cunle for the cur-

reni fiseul yenr ruill be arlverscly affecfed by payrtlents

rggrcgatirrg t8,4${i,tXÏ} trrutlu sirtce Mnrch 2, I $t8 ilr stttlc-
rncnt of clnints" agairrsb Nerr llluc Chi¡r; (2) thal neü in-

courc "lroultl bc a<lvcrscly uffecl"crl l;y a substntrtinl rle-

erease irt tlle ttse of f,lrc Ctrtn¡rarry's [ratlittg s[nttt¡t eerv-

ice"; (3) 1,lr¿1, ttut, iltcotltc "ltoukl lru adversely effcclerl

by a sale of oue-tltinl of tlrc (lotrrpatty's t'rading stam¡:

àft-ìDc o-t?-55
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Burcnuur. J., dissmting 4Zl U.S.

business in flalifornia"; (4) that "Claims or Causes of
. ,ction (rs defined) ågeiÌst the Company, including pray-
er6 for treble damagen, nûE aggregaüe approximately
l2S,tt0,(XX)"ì eûd (E) that, baæd upon "rtetietical evalu-
eÈions,r' "the tompr.ny presently ostimahs thnt, 8?.õ/o
of nll stampe iÂsued will ultimately be redeemed," ,{pp.
5t, ss.

Pleintiff a.lleged ihst Lhese negotivo stat€rnents were
known, or should hsvs bcen lnowrr, by the defendant¡ to
l¡e felse eince, for exarnpl+, the 110,000,ffi0 in purported
legal claima were aettled for lecü than gl,flX),000 only
lhree months later, nnd, ls a historicll fa,et, leer i.hrn
90fr of all trndíng ehampr a¡e redeemed, ImportanÈIy,
when the defendcnts offered thelr own shs¡ea for eåle

, to the publin å yeål lrter, the proep+ctua iseued rt that
time mÊde no refere¡ce to the¡e f¡ctorr even though, to
the extenÈ th*t they were relsuûnt on the du,tc of the
ûrei ptorpectus, one yeer errlier, they would have hren
equally relevs.nt on thr date of the ¡econd. As r result
of the defendsrts' negal,ive stÂtêmerte, plaintifr cl*ime
+L^+ i+ ^-rá l¡- -l--- -- ,-- -tt- - i r .r.!ú' ¡v É.u rÉ !¡6 riur ú ùrosqr{lçû ¡fü¡tr EÀÈl:t¡ä¡¡:Ë iif Utt.
option to purchase Blue Chip sluree ¿nd ühat they were
da.maged accordingly,

From a reading of the complaint in rela[ion to the
language of g l0 (b) of the l0B4 .A,ct ¿nd ol Rule l0b_5,
it is mmifeet lh¡t plaintifr has alleged the use of ¿
decepËive scheme "in connection with the purchaao or
rrle of any eecurity." 1o my mind, tha word ,'Bs.le,'

ordinmily and naturrlly ¡nf,y be understood to mean, not
only a ringle, iudividuclised e.ct tranefening property
from one p¡rfy to anol,her, but al¡o the generaiiu*d eveot
of public diapos*l of property through ndvortieement,
ruction, or &)mÊ othe¡ market meehanisrn_ Here, there
ie ¡n obvious, indeed c court-orde¡ed, ,,Bale,, sf Eecuritiee
in the special ofering of New BIue Chip ehsxee and
debentures to former us€rs. yet tÌ¡e Court denies tùrie

BLUE CHIP 8TÄMPfl u, MÀNOR DRUA TIORE ?ûs

?2f Bltcrurur, J-, dirsenrin¡

pleirrfiff the right to maintriu ¡ suit under Rule lÛb-ð

beceuse it dæs not fi¿ inio the mechnti¡tic crtegories of

either t'¡rurclrû¡er" or "seller." This, smely, is Er¡ ansm-

aly, for ühe very purpose of the alleged sûheme wffi to
inhibil, this plairrtiff from ever rrquiring the eüatun of

"purchaser." F aced with this sbnormål divergenco from

the usull prttern of æcurities freude, the Court p&yt no

heed to the unremedied wrong or to ills portmanteru

n¡tute of $ lÛ (b).
The brosd purpose rnd rcope of ihe Seourities Ex-

chrnge .{et of l9&{ ¡re mrnifest, Senator Fletclret,

Chairmsn of the Serrat€ Committee on Bauking end

Currency, in introducing S. ?Bg&, ths bill i,hrt becsme t'he

lÐ34 Åct, reviewed the ßenerål purpoæE of ihe

leSiulation I

"lvlrnipulators who have in l,he past had ¿ com-

paratively free hand to befuddle and fool the pub-

iic ¡nd to extract, frorn the public millions of dollsxe

through atoch-exch¡nge operationr n¡e to be curbed

-^l J---;..-J ^f lho -nnnnÈr¡nif-v Ln cfnf,¡ fat on thgÉ.rL u-f^a .¡ ¡ -'-- '-- J -- J-

aavings of the average man nnd srornül cf Åmerica'

Under this bill ihe s€curitiea exchanges will not only

hsve the Ðllpëer&nee of atr cpen markel' place for in-

veetûre but witl be truly open to them, free from tlre

hecbie operations and dangerouu prert'icea which in

the pad. hr.ve ennbled ¿ h¡ndful of men to opertte

with et¡cked cards ogainst t'he general bcdy of the

out¡ide investors, For exarnple, besides forbidding

fraud u len i ¡rrnct'ioes s'n d un wh olesome man ip ulations

by professional market operatora, the bill æeks to

d"prive eorporatc direutors, corporat'e officers, and

other corporate insiders of the opportunit'y to phy
the stocks of their companies against the interests

of the sto+kholders of theh eompntiies'" 78 Cong'

Rec. ?271 {1S34),

EÐ
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llurcxlrur, J., rlissenting {21 U.S.

Thc Senal,or rre¡rl, on to describe the fune l,iolr of each of
tJie rnauy provisions of ti¡e bill, inclucling $ g (c) whieh,
withoub significrnt sltersl,ion, became ü lf) (b) of ùhe
rlct. He said, re to tlris section, in term+ that surely
aro brûBd:

"The Commission is alsa given power to forbid nny
other devices in connection with securiiy l,ransac-
tions wlüch it, ûnd¡ detriment¡l to the public inter-
est or to the proper protention of iovegüors.', IbiÅ,,

Similarly, the bro¡d rcope of the identicr.l proviaion
in tho Houge v€n¡on of the bill wa¡ emphaaired by one
of the principal dreftemen, in ùestimony before l.Ìre
House Committ¿e on Intergt¡te and tr'oreign Commerce.
Summing up $ I (c), he at¿úed:

"Subsection (c) saya, 'Thou el¡Elt, not doviæ any
other cunnilrg devíces,'

". , . Of course sulrsection (c) is a catch-¡ll cleus€
to prevent, muri¡:ulative deviees[.] [ do not, ühir¡k
!! ---- l- ---- -1 '- : I.¡¡ëiE: ¡s ea¡j¡ uùlEsùruil i,(, ¿i¡&ú kt¡tu of I clåu6e. 'r he
Commission ehould hsve the authority to tleal with
rrew rnanipulstiye deyices.', Teel,imany of Thornss
G- Corcorarr, Henring on H. R. ?g52 &nd H. R. g?ZD
before the House Committee on Intcr¡tate snd For-
eign Commerce, 7Bd Cong., Zd Sess_, ll5 (1S34),

In rdopting Rule 10b--5 in lg4p, the $ecurities ¡nd
Exchange Commission issued a pres* releare atating:
"The new rule closee a loophole in the protections againsl,
frsì¡d administÆred by tJie Commicaion by prohibiting
individusls or cornprnies from buying ¡ecuriiie¡ if they
engagë in fr¿ud in their purchase.', SEC Eeleaße No.
32ilÌ {May 21, 1S{Z}. To say epeciûælly that certrin
üyper of fraud rre within Rula lûb--5, of course, is noü
to sry thst others are nec€¡Isarily cxciuded. Th¿t this

TILIIE ClllF Sfrtùft* u. hIÂNOR DRUû STO]ÈES ?tT

'i23 l}r,,rcÈttur, J-' dltsentirrg

is so is confirmed by lhe apparently casunl origins of the

Rule, as recalletl by a former $EC etatr at'torney in re-

marke mrde nt ¿ conference on federsl sÉcuritiee l¿t'r'e

severcl yêsrs Egû:
r,It was one day in the year l9{3, I believe. I

was sitting in mv ofrce in tire S' E C' building in

Philadelplrie snd I received ¿ call from Jim Tfe¡nor

who wns then tlie Dirtctor of the Trrding snd Er-

chnnge Division' He said, 'I l¡cve jueb been on the

telepione rryith Prul Roweù,' who wn¡ 1hen ühe

S. e. C' Regionnl ,{.dministrntor in Boeton,'*nd he

has [old me about, the president of soms cÛmpåny

in Boston who is going around buying up t'he rtock

of his company lrom his own shüeholdere at 14'00

e shate, und h" hns b€elr tetling them ih¡t t'lre com-

pany isdoing very badly, whareae, in,f¡ct, the errn-

inp *tu going to be quadrupled nnd n'ill be t?'00

" 
-"h**u iot thi* eoming yerr' Ia t'here anything

se cßr do about it?' So hs cams upstalrn rnd I
r:rlled in my secretary and I loohed ¿t Section lÛ (b)

and I loohetl at Sectisn l?, Ênd I put them togetner'

and the only diecustion we had thers wae where'in

eonnection with the purchare or asle'should be' nnd

we deeided it should læ ¡t, the end'

"Vùs called the Commiæion nnd we got on l'he

calendar, ¡nd I don't rem¿mber whetlter we got'

there that morning or rfüer lunch' lil'e passed a

piece of paper around to all the commissioners' ÁJl

ihe comrni="ioners read t'he rule and they tossed it
on the table, indical'ing approval' Nobody aaid

anything execltt Sutn¡rer Fike who said, '$/ell" lre

snid, 'we ere agaínst frsud, nren'ü we?' Th¡i i¡
how it trappenerl," Remarks of Mill'on Freeman'

Conferenee olr Codification sf ùhe Federal $'ecuriliee

[,aws, 22 Bus, Lsw. ?93,922 (fgffi]'

EÐ
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Il!.{r'x¡¡t¡H, ,1., dlssrr:tiug {21 U. S,

Tho ques[iorr urdcr l¡oth ltule ltb-S and its puent
statute, $ f0 (b), is rtlici,her fr¿ud wes employed-and
llre lnngungc is criticrl-iiy "åtry persolì , , jn colìÐec-
tioir rvii,lr thc' ¡rurelrasc or sale of auy security." On the
allcgnf,ious lrare, l,hc irexus beírçeel tJre ssscrteil fraud
arrd the corrducliug of & "sûlo" ir obvioua and ines*ap-
able, atrd tro mot'e slrouftl be required to nustain the
plaiutifl's corn¡rluir:t, agtirrst a ¡nol,ion to dismiæ.

The fscü eituatiou in Brinbaulr ifuelf, of course, ie far
removed fronr tl¡at, norv before the Courb, for tltem bhe

fundartrcnl, of thc corn¡lhinf, wfls thab tho controlling
shareholder had ruisrepresenied the ci¡cumoiancen of nn
¡tlta¿tivc rnerger offer end tlreri, rfter rejecting ihe
Ðrerger, h¡d soid his controllilrg shr,res rt n price double
l,heir then urarket, value bo a corporaLiorr formed by lû
msriufncburers who rvishcd co¡rtrol of a r:*ptive sourcetg
aupply r.lrerr Lhere was r ¡n¿rhel shortage. The Second
Circuit tunled asidc an effort by slnnll sharel¡olders to
brirrg this elai¡n of brea.ch oÍ ñduciary duty under Rule
l0b-õ by concludius thal tl¡e Rule and g lD (b) pro-
tect,ed only l,hose who hatl bought or h¡d sold EÊcuriùies,

Many croes applying ühc Bi¡nl.¡oun¿ rloc[rine snd con-
tinuing critic¡l cûm¡nents from l,he ¡crdemjc world' fol-

t$r€, r. 9., Lolenfels, Tlre Dqnise of thc Einlùaln¡ Doctrine: ¡t
New Frr for }tule rûb-5, l{ Yn. L, Rev.2ES (1$6Si; }cone &
Mñomn, Standing to Sue U¡rder SEC Rulc t0b-úf {g Tex, L. lev.
Êl? (lS?lJ ¡ lYhit*ke¡ Thc finrb¿unr Docüil¡a: lln ^,lssesrment,
23 Âln. L- Rev, ${t {19?l}; Rudsr, Currenl Developmenls in tho
l.'alera[ Le{' of Corporate Fiduciary Relatio¡¡s--€trndiug to Sue
Under Rule 10F5,26 Bus. [¡w. l2Sg {1S71); Fuller, Änother De-
tnise of tl¡e Birnb¡um Doctril¡e; "Tolls tl¡s Knell of Pnrl.ing Day?,,,
25 l¡li:rnli L- Rer¡, 131 (t0?fÌl; Comrnerrf., Durnpitg Eir¡boum t¿¡

Force Ânrl¡'sis of the Stcndiug Requircmenl under Ruts l0b-8, I
I-o¡'okr L. J.230 {lS?5}; Nnte, Stnrrding ro Sue in 10þ6.{.e-
lions, .19 N0tr0 Ðflrne Ltr. llSl {1Ð74); Comrnenl, 10b-E Strrrxling
Unde¡ lirnl¡ou¡n: The Cræ of the }fissinf fumedy, l{ Il¡stingp
L, J. tmÏ {19?3); Conrnrrnt, Tlre Purshs-Èe¡-Seller Rc{uirement of

BLUIü CruP STÂùfl'S u' I\fÀNOti l)ttll0 Sll0ltlis ?ö$

?2.1 lÌL,lcnlr¡t¡N, J', rlitstrrtirr¡¡

lowctl iu its rvtke, bul rrnüil today lhc Court remairtetl

CÐ

sttc¡rc'ly nbove tlte fraY-

To support its tlccisiurr Lu adopt l'he Birrt{rauu¿ doc-

trinc, tlrir t'uurü lluitrts ttl t'lre "lotrgstattdittg uccc¡rtuncc

by tlrc courts" *r,r.l to "Co:tgrcss' l¿riltlrc l'o reicr:t' Ilirr¡-

lr-aul¡¡'s rcasu¡¡41¡lc irrturprchliort uI Llte 'rvorrlilrg of Ñ lt]

(b).',¡1t¡tc,nü7il]ì.llrltlrlltiurr,llrc(.burt|}(tl'l't}l¡,s
io' firrrl srrlt¡rur't in "cvitleltcc froll¡ tltrr tcxts of thn

1933 at¡d lû34 Åcts," ull,houglr it colrcccles l'his to be "ttoL

ronclusive," Ibid. But the grcatet poition of the

Court', o¡riniotr is devol,cd t'o its discussion af the

';daug.r oi vcxstiourllrss,|' l!,1¿f, sf' ?311, lhnt uccorrt¡rnttits

litiga"t,ion under Rulc l0b-5 a¡rrl t'hat is said to be "tliffer-

unii,, d*groe ettd in kinti fronr thrl wl¡iclr accotti¡:auics

litigation-in Eelrersì,r¡ lbid' [t speaks of ltnrln froln

tlre "lery lnntlcltcy of tlrc llrçsuit,'' üt¡tc, flÛ 74{l' solnt:-

thing like ìhu rccogniretl dilcnrma' of the pìrysician sued

foi italp.a*tice; of tlre "disruption of rto¡rnal busit¡eee

nctivitics rv!lielt trtay a{lclJlllllûlty u' lansuit"' arrlr" nt ?4iì;

nnd of ''¡lroo[ . , . w]¡ich depeud[t] almost ent'irely ou

oral t¿sbúrouy,'' ibid'' ¡s if ¡ll llresc rvere urtklrt¡tvn Lo

hweuits trkiils plaee in Àrneric&'e courthouses every

ã"y. In turnirg to, and being influenced by' thcse

;o"ii-t cotsidcra--[iotls," ¿tn¿e, at ?37' or tltcsc "cuttsiderei-

iío,r, ïI ¡roìicy," nlrlc, at ?411, Ilrc (lourt, itr trry vierv'

unfortunately mires itsclf in speculåtion rnd eotliecture

Itrle ltb-6 ltectrlultul,44 U- tqlo L' lltr' I5l tl{}??i i Cr¡lut¡rcirl'

iniond, on tlre Neocuity for u Cousuntntntcd llurchgs¡i or '9rlc

ü"¿*i-n"rc l0b-5, t0t$ Dukt L- J. 3{9i comtrtcnt, 'l'hc Declinc

J th, pur*t,nrer-llellc¡ Rer¡uiretnent o[ Rr¡lc l0b-5, t1 Ti]l:tnutn L'

Reu. +9û (lgt9); Cr:mnrcnt, TÛe l'urchrser'&llc¡. Lit¡rit¡lion to

SBC iul- ìOU-S, et Corncll L. ll'ct' 6E{ (1sli8}; Cottttttcttl"l'ht

Pu¡chaær-srller Rulc: Ân Àrch¡ric 'l'oo[ lor Ðttc[ni:rirg stllttdrng

Und.er Ruie 1Ûb-5 5t Cco. L. J- tl?? (lCöS)' $m Nulu, I'irniting

the Pirintilt Cltssi Rule lflÞ5 ¡rnrl ttre hideral Securiti¡s Codc' ?2

lf¡rh L- Ihv. 1398, t{12 tl$?4i.
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Dl,rcruuw, J., dissenting .l2l U,S.

not ueudly seen ¡n its opinions. In order to euppori an
intarpretetion thai obviousþ naÌrows a provision of the
securiiies letrs designetl to be * "cttch-ell,', the Courù
tukff rlcnn at, the "prattieal rlifficulties," ßr¡.f e, ab ?54. ?65,
thet would follow the removÐl of .Birnbqur¡'s barrier.

Oertlinly, this Court, muat be ¿ware of the reelitíes of
life, buü it is unu'srranied fo,r the Courü to take e form
of att+nuat¿d judicirl notics of the motivrtione thni
defenre couneel rnry have in ættJing & cs¡er or of the
difficultiæ thst, ¡ ptlintif may h*ve in proving hia
d¡im.

Perhrpr it ic true that rnore cffies th¡t come within the
Bifi¡üqum doctrine ran be properþ proved tftan tùûse
lhú fsl¡ out¿ide it. But tlris ie no rcssùn for denying
etanding to sue to plaintiffq such Às the one in this caae,
*ho allegedly are injured by novel form¡ of mrnipula-
tion. We should be wary rbout heeding the neductive
c¡ll of erpediency and ¡bout subrtituting co¡rveniense
¡nd es,æ of processing for tbe rnore difrculi, iarL of rep-
alrting the genuine cleim from the unfounded one.

InetÆûd of the ariificialìty of lÌ¡rnbaur¡¿, f,he eslentisl
t¿¡t of a v¡lid Rule l0Þ5 claim, it ¡eems io me, murt
be the showing of a logicd nexus brLween [he rlleged
fr¿ud *nd the ¡ale or purehaæ of a æcurity. It isìn-
eoneeivrbl* that Congrese could hrve intended ¿ broad-
ranging ¡ntifrrud provinion, ¡uch rs fi l0 (b), *nd, *t
the sû.me üime, have int¿nded to irnpoee, or be deemed
to welcome, ¿ mechrnic¡l overton¡ and requirernenü sucl¡
a,s the Birnäcüm doclrine. fie faots of lhis caae, if
proved end rcceplcd by the fa.ctfinder, sureìy are within
ihe conduct that Congreru intended to bsn. Whether
i,hia pnriicular plaintiff, or any plaintiff, will be ¡ble
eventurlly to carry the burdene of proving frnud rnd of
proving relirnce and damage-thrü ie, caueality and
injury-ie s rnatùer thrt ¡hould not be left to ujeculr-

BLIIB CLIIP ST.\ûÍUS u. ÀÍANÛR IIRUG STOII'IS ?'Ít

?23 lìL,tcxrruu, J,, discn{ing

tions of "policy" of Lhe kiltd lrorv advurrcd in thie

forutn so fÀr rctrovcrl fro¡n wil,¡tesses and elidence'

Finnlly, I attr utteasy nlput tlle t'ypu of ltreccdet:t' the

prcsettt dccisiun estaLlishos- I'olicy considcrttiolrs es¡t

ile applied anrl utilizerl i¡r Ìike frslrion in ot'her eituations'

The aeccptu¡rce of ihis decisionll rout'e itt this cnse may

well coule bnck to haunt, us elsetvhcre before long' I
would decitlc thc case to fulfill the broad purpose thai

tlte languagc of the stúutes nrrd thc legiultt'ive hietory

dict'nte,-tntl I rvould avoid the Court'* prngmatic solu-

tion reslitrg uuolt a 2t-otltl-ycu-oltl, scvurely criticizcr]

doetrinrj u'r,,,t.¡nto,l far n fnetu$lly ûistilrct situ¡tiott'

Iu sl¡ort. I rvouìtt sbaudolt the Ëirrtl;oum doct'rine ¡o a

rule of deeision i¡l favor of + nrore gcnernl tesb of noxusr

i;; ; the Seveutlt Circrrit did in 'E'ruan v' G¿neral

,ff"iott rlut:eplattcc torp', 49Û I' 2d t54, 6tl (19?3)'

eert. denied, 416 U, S- gliO {1974)' I rvouid not' rvorry

ufrout u,,y irnagincrl hrability of our fetlcral trial aml

a¡4rcllntc eourle to colrtrol tle florverittg of the l'y¡rcs of

cases t'lra¡ the Court fenrs rnigìit result' Nor t'ould I
i=t. l-.s ¿¡"r,t.[r¿d olrnrrt dire coltsequencen tltat ¡ basic¡l]y

pessinristic nbiituclu forestes if bl¡e Birubauil¡ doctrine

l** "lfo*"rl 
quietly to exliirc' Scusible et'andards of

p*"f nt¿ o[ iurnorrstrablc datttages rrould cvolve and

il** to prottet, the worthy antl shut ouÈ tl¡e frivolous'

EÐ
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'Ð. \lhen rluteruthritrg uh+thu¡ a cl¡rnt Lireþ ln. fuvur ¡f the lhtitt{l Strl'Ès und

for ttn¡lriLl lätit.li urists!¡ beltrf Fr¡urettl, s 8ßrmst l'ltllnrdrt'

$8 tHi lrÀ!{ ltttul¡TcT ßEl'oltT}:ll

ti¡RF uf [EUr]leltL-{tcn if rhtl cl¡trn is rrnlk¡ul-

rhtcil, unltxul rrr tünt¡rrß{'nt' llur'ryg flr
r4:, lar: r, .JlJ('¡11¡ 1r¡l'l JJrl' ¡Iu rr tnr'ryy
lir<rlt, fn¡.J, ¡(ì2 fi.¿d 'J5?, lllil t?th t'ir'
ltE{rr,

slrttial rulu 'rpplles: "lul dulrl l+r ¡¡ l¡x ie

í¡rurrt'rt ltìr pn'lerencu Pu4LÉes[ .]rr lhc
rfuy sher such tax is ìatt ¡:ryrble vdtlout

¡enaìry, inrluLling any utlensiun." I I U-g-C-

$ 5{1f{¡ (lllil6t.

È!. rLt ¡rtvhrusly tonrtrrded' Pullma¡ c*n

onl.y suek [o K'rrïcr $I{g,lrl{{ of tl¡e l¡jlt''
l4l.li.l it originally roght m rrxurer frril¡t
thr I ltS try¡rrce il cútllrì nût est¡blish u
irlcntitiabtc prolterty inl¡rutt hl tlre remrln-

ir¿{ *{(ìU,|,{li.l$- Trr rùco{tr undu â 6{î{bl
I)rr[ì:l¡¿n murl firrther rlcmOnstråk thut lhÈ

t¡u¡s $rtisftur! fty t¡ertsfer Df thÈ $tl9,ltfl'{{
rre¡r "las! ¡ryuhlt rrlthoul ¡en'aìty. before

thr ÞUt¡rrilts w{rÉ nlude.

I1. l'ulftn¡rn l¡us tlul tlc¡rtunslril¡rirl ¡ry ¡

l¡rÈlrúdërilntu th¿t ils nan'tru¡¿ fund tc.lres

wurc hg( paylhl+ wi(h{tul perralty tcfurr: it
r+urlt rlre f(ßrr t)¿ttrter¡l$ t+ thc IHS uhith
Irtluclcú rht' $1,1C,19?-f l ¡rrtviorrsly iclentl-

t¡ed, Unlike inc'omt and uxial securit¡r lexes

r¡ílhhdd, Pullnrn '¡¡u nur curn¡relìul utuìer

penrlty by lIlS reguhtlarr ru de¡roslt non'

trust fund tåxes wiù a qualifìed fcderd l¡x
rieprrstLory lut¡tu(¡un, ltath¿¡, Fullm¡n! e¿"

r¡¡l s€curity taxps e'ere nat tlue until tle
rus¡rttisc dete nn which Fullmun w¡s re'
qrLjrerl to l-rle irs rluarÞrly tax retu¡n [Fùrm
ttllÌ. Sc¡ 2Ë U.$-C. $ dl6l tt9ij6l. Pulltnrn
r,!àE uuL rciluired ¿{ì nlü ¡]r (lüÉrltr¡y ltturn
for ¡xrn-trust fund t¿¡¿* until Áprtl 3{l' 1gll7-

2fi U-S.C. l$ tlll, ünl, Ëlö1 fl$Jñli 26

{:F.ß. 9$ 3f.ü0!l{sH frelurns of imame

r¡¡xcs r+lrhheldr, 3t.tì{fllta}-l {linre for filing
returneì.3l,fi16l*l (rlrne fur Fry¡ng tsrl. Às

prÈriluusly [r¡und, ell futl¡ payrnents itt t!usõ-

ti+n were se¡¡t and rl¡telvcd on or before th¡t
rl'¡tu. Thrr, Pull¡n¡n h¡-s failed to den$n.
strdle ¡ly a pre¡*rnderel*e sf the efilìence

th¡l hÉ lúymùnLs ú[ non'tru.sl f1¡nd t¿¡res

wÈrB filr (¡r sn ilur'Drldl ðr u¡¡l,llrlJllel* dctr{s ¡r
rr:r¡rÈn'ri h¡r $ ñl?{trì(:ll. lt ::tay lw ironit,
irrt hru¡rusc I'rrllrnan pnirl urr L'ü.Fly, it ¡usEs

hr: r..

f'fr,l't'L t/åToil'

f'ullrn¿n h:¡-s flilert tr sqtl*Í-r lts l¡urrhrn nf

derlrrtnrratittg lhú t'lÈnlt'lrts .rf Þ 5'l?{hl h} ¿

¡n r¡rrrulerunr:+ ¡¡f thc l'r¡i¡l¿ncu,{rcunliltgly,
jurlgrnent is lty se¡rutntc l¡tlt't'cnttrcd en'

tn rt S.fl.,{. t{t}Î COHI'Â!{Ï, rn
llllnoh corporutiun, lhbtur,

Brnlnuplcy No. !N B lÉ99f-

Unit¡d SHræs llanhruPtrY {)r:url,
N.D. lltinois,

Êlar{rrn l)ívistort.

Àug. :ll. !lr'l¡6'

tj¡¡uccesuful hitlrler in srle of Chrpter

I t rl+l¡{rr'¿ asx*us r¡4rlitrl far rt'inrl¡urst'm¿nl

ûfrrÉLs and etl(lnses illtur¡eti it unsJra.tss'

iul hirhting. Ttrt: lknkruptry Ouurt, Erwin

l. Hrl¡, J., h¿hl thzt: [I] brrrkn¡ttry uoutt

$ou[d nu! awartl break-u¡ feer ¿Üs¿n! ctn-
pelling tlrcunrsunes clearþ inrli+rtirq ttut
ptlmenL of fees *oulll t¡e jn I*s! intt¡esl ol

e$u¡te, Êrd fgJ bìdder sq¡kl not mcove¡ cosl¡

and exptnser tither ¡s brcuk-up fee or s8

admlnisF¿live erpeíse.

Àpplicrtion rìunicd.

f. Corporrlions c¡l8ll
¡{Eree¡n€nts to ¡xovirle hrtak-u¡r leer or

¡eimborge¡nen! uf fees ¡ßd erp¿ßes aJte

tneunl tô {û¡ttpersat¿ Pobcnriel aqulrer who

B¿rvrs r¡ eatelyst or "slelking horse'' rryhith

¡ttrsf,üí rnora f¡tr¡rahlu oflers.

2. Co¡porafluru Þ5t!
Generally, brealt-u¡ fees fû fcih¡re ¡tt

c$nsumrnÊiu Lril)Bå[tiuns ¡¡ Lulút'xr of mefE-

er anrt 'rcr¡uixiLllnr are ¿llt¡*etl x¡i lùng ar thel
''enhanre'' biddirrg and ¡rc ¡eusu¡lublt'in rt-

luliu¡ì Ur ht.ltllÌr's r:ilìlts ¡¡¡tt sizu af Lr¡nsuc'

.,,.1'1J,1-:;T'**;Toå$l;*,, ss

tiu¡r; Ðs lmg us pnxedura! *rfcguartls ar' 8. Brnkruptcy €>fl17¿(l)

cr:m¡:'rniml appnrul of bi¡hllrtg lncentlte by il*ause (.lhaptcr ll rlebiururs sr.eking

curlilrute bu¡¡¡l uf tliæctors, thnre hkklíng lirluidaúlon rarhn' thrt reurgrrniztrtltrn. ntt

incentiueu *ill nol b+ rlisturb€rl lry eour{s. ltzJtkulår deference *aq tû llc givcn rleÛtor'r

3,Cors<¡r¡tiunresBtlusinessd+elsfÚ|lu¡¡llnwbirlrle¡lorp¡lyÍlrr
Àsf nman{¡i m$r{ Ls p.a rries r o co rp,. :lî1JTJîj.fr :."äîiiTll"LlrÍÏT;

r-¿tÆ {onrt¡nEtl+n ur+ rl+fur+ntírlþ luvilwtd â$xrd brsat,u! ¡¿+a 
"ùe,Ént 

rornpelllng rir-
try nonbukrupky coums undur Ùusì¡es¡ rumsLsnxe' tlearly lndhaflng th*t ¡aynttnt
judgntenl rult' of lers w.rul(l bc ln b¿et lntr¡est of eclal+¡

if. {.urporelio¡u æ3gull} unsecunnJ crerìil¡rc fÙmmilt¿€r uhich u'¿r

undcr .'busin¿*s jurrgmeat nrle,'' rhere e.lltled u¡ mur¿ dsferunrc in eont+xl of lir¡ul-

rs prcsum¡rrion rl¡ar, tn mukhslujäiil l:T"l-:t$ f)¡vm{nt or brtak'tt¡r ftcs'

E¡ûn, di¡eûborB or corporarion ä;;i. il|:iltÏ.*Ï "i 
+shetlr¿r Éå¡e of 

'sß4lrs 
tr'¡Lc

formerì bisis, ln ¡ud faith #ï ;;å y11ttv rviitr! ordin¡¡v tuu¡se ol ltuuirress'

beri¿r th ar ¡¡rion r¿Ïer¡ ** ¡. ;-Ji;;;; å-*fl -n tljl*.HÏ"0**{rli.Ìî*'' 
*

of comprny-

S+c publicrtior lrlurds ¡¡t[ Ph¡r*-s 0, llrnkruptry {ã2tÎl, iHlll{f]
lor ulhrr iulickl touslruulk¡nr ¡r¡ri ¡lu[' ,,
inirions. Unsuctessful l¡ldrler in ¡¡le uf (ìhapter

! I tttt¡,ot'E Jrs€ls wuH nol reccucr ru¡Lç and
5. tr.nkruplcy €=SlliBtt) erlk¡r¡t¡ incurrtd In uruu+ressful lrijdÍng,

ln barkrupuy c.ùnt¿xt, proll+r sLandard eithcr us bmah'up fæ or ua cdmin¡rtr¿tiq+

for evalr$(lng trreaf,-Up fee, ar fee pryr[rle rs ex1ænm, Slnee r€eürEtJ r,tlls ntl in l¡e81 il¡tcr-

i¡rcentiye påynìEsl tu prorlxetirr prrrchrrer rs!¡ uf the e$lå¡Ê. gr¡ll rei:¡lltur¡*mtnt uns

r¡ith which deht*r f¡¡¡s to corL'{urìnratre !.rüns- not a¡¡rnrpriat 1¡r ruur¡d suÙ61¿nt¡al contfl-

:ntion, eho¡lrl bc uh+ther lnlÆFèr1c ûf Ð¡l hut¡u¡ Èl ¿s!,gt€; uns¡¡tc'utsfirl bitltlcr mry

Conccrnud puües rr+ tlest seruql by breaÌ- huye lun:tl in udrer l¡idller¡, l¡ut r¡tl olfer

up fl-'e Ê¡d whe¡.htr P¿)ment of lce ls ln lxlrr' receru¿d r¡urs rÈrsunÐìtlÉ. tlrt slrr l+ä{ utrlrJsrtr-

l¡æ¡ect¡ of ¿sI¿t¿, lncludlng '+t¡elher ¡ere- nl¡ted, antl È¡l¡te rÊceivÞd nu b+ntfi! frur¡t

nu+¡ will bc m¡ri¡nized for e¡È¡te: hueh€¡s unsurteÃ¡ful tid, Bcnkr.C'xle' 11 U,S't,Å'
judgmenl rul* h applhd Ly murür when [$ 3öS{bXl}, ülBtb)tS,{D}'
decirion heing ruvier,ved fs *i{hln ordlnary
cour¡¿ of deriËion-mak¿¡'e t¡*tncss, hti ltl' tsanlruplcy Þ28?l

ìÁrhen break-up fee mm¿s hefore hrnkruptcy fulmlnJslliltlre er[HE$Ès art ¡riority
eüurt es Tr¡r1;f matim ro s¿ll cctålå rcels, it clalntu. end lhus ùe ruhjert t{ ËldEt {crutlny

is ne"æLtity trulnìrle ord.lnrry eour¡¿ oI by cuurt. It¿¡kr,Culc, 1¡ tl-li.t'i-Á- f Hl:l{bl'

dch¡r¡¡¡ or ur.tstee'E truslnea¡, B¡nk¡.Cde, lI. E¡¡kruptcy el6l2
1I u'$'c'å' $ 363fbxll' 

¡'or €ntity l(l rÈr:uÍtr gn a(lministratirc
8. B¡¡k¡up{ry c-:ltltT.l cx¡ens+ r:lalm for hrting m¡rlc cubslåntlul

lllhen rleht¡r r¡r trustee tonduÈLs sule uf urntritntitn In Chaptrrr I I u-re, il nlÈrt Êho$

esLtt€ ¡EsêLr, it hrs oòlþUon bo rnrrimi¡c tha¡ G¿rl,lceE ue¡e ¡e¡ulcrtd t¡r lnr¡efit rll
revenuss for e.rlåts. Brnkr,Cule, ll ¡¡ârtie8 in tå¡+ a¡d nol ju:rt Tpplicnnl, rur-

U.S,C-,I. Ð Se{b¡. viccn ¡rruvirletl dlrut], si¡nificrnl rntl dtnxrn^

ttrollte hcnefÌt to ßtålê antl unsecurttl trt¡li
?' Brnl¡ruFtcy at$fl{l} lons, urul s¡}nices r+ur¡: n+l rh4rlfuuliyc.

Abßrnt cornpelllng clrcuTllst¡rnc{s lth¡ch Barrkr.ti:rlu, tl [J.S.C.À !i tìtllfhìtiìlll}l-
clearÞ lnrllc¡t¿ rhrt peyment of ftt wuuhl lte
ln be-st tnÈGre"L, ui *.¡"æ, hreak-up fttr ll- ß*nkruplcT oã:¿ll?2. igZE

ehoull n¡f be aucnlc{t tu unsuccrssiul hirltle¡ Tu rc(rrrttl' an srlt¡inlrtrutluH r¡f,lrr'lltl¡
i¡ hunk¡utrtry ¿ucticn raluq. llurkr.(irle, lt rlni¡n lrtr hlsitrg mulc .{ubntut¡tiul cul¡Lnhtl-
U,S,U.À. $ ltti,il{lfl). trun in (lh;r¡hrr 11 cuu¿., burrlL'tt is orr rrppli-

cÐ

-rù._fo Surruvl ¡r¡lr)\]r'*"
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rû{t

È¡Irt! LD ltnlrE its liilhstmtiill tu¡trillutl$n
Eankr.(txlu, 1 t U.S.(:.tt. !i [$;ttl¡hillttit.

13- llunkruplcy c=l8ll
{ium¡rensuliott utt adntlnistrutivu rr¡ti:nsc

rìültn l¡il¡sl h: ¡trcurnetl for tìlûsl: fal'u N.ta-

r.ions r*he¡ t¡'etli!+r'r int¡lvem{rnt truly [ìls-

l¿ni anrl enhrntes ulminlslr¿tiot¡ ul *-tt¡te-

llrnkr.Crxlu. ll U.S,C.À, $ ñül(tlnü¡fÛl'

ll. B¡nk¡uplty €ãlû?¿t t]
Gorl of brnkt¡rPtcÏ uucUon l¡ t¡ msxim'

iæ re{urn tô Pst'a!É. anrl cwl¡ of bldding

slruulrl t¡e borru by th{Èe Phn ûe t€ât ¡hk
(o berr t}em, lhe hirlde¡s uho h¡ve lohn-
krily enl*ed bLlding prtceu, rnd *{ro ¡¡e
bidding for crmprnf with tl¡.|¿ frrt urd clcfl.r

üf liena and rvirh alt uJvaltaps prwtded by

Eankrupl,ry Cüle. BanÌ¡'Cqdt. ll U'S'C.À

¡:Jl!'ilblt¡1.

li BrnhtuPlc¡r Flll?l
llnnucce*rful tÉdrler ln srle ul ührpuer

tl deHorb ¡rsseB 11'¡$ not ¿mnng ûnl¡Ètla

de.stribert hJ 6ulüte rs hrring tlanding to
hring rdninistrrLlve tx¡nn* chlm incurrtql

by making substântiul nrnlribrjtiûn tit clse.

llank¡.Code, 1l U-S-C.A. $ tfl:ì(b¡{;ìltlJl.

Iton¡ld R. Pet¿rsun, Jtnner & lìl¡ck, Chl'
tqr, lL. fsi debfrr-

Yiryinir llt Forve[], HilntÆn & l{illlums.
Àilanq GrL for mwunt.

TTIEITORÀT'II]UM OFINION

Ell\Yllf 1. IIAT?, tlenkruptty Jurlge.

thìs mgtt¿r cr:me¡ belor¿ th¿ Courl on d¡e

Àppticrtion uf Alimenl¡ (US.,Lì, lnt- (''Alt-

rnrrtC'l For $timhu¡semtnl uf Ccts ¡nd
Expen*s Incurrtd in Unsucc.a*ful Bitliling

f'Àppl¡car'þn''i. Âlln¡enl¡ ¡¿+kr !o n:c¡.¡ver

tð8.ít4.¿l in tc¡st¡ tn¡l erPËffies rising out

ol it¡ unsr¡n:essful trirl fur Lhe uæl¡ r¡f

S.N-¡t. Nut tonqruny f"Sl'|,{J' o¡ "D€bLoCl'

ln suftìüIt tl ilr rt¡plicutlon, Âlù:rentn rtlits
sn tha July ü, llxÈ onler r"Onler") in *'hith
thlq ünurl sl¡tud th¿t i¡ thc ertnt l{IifllÍ¡tì¡
"Ls nut !h+ suctssÈftil lftkler, th¿ Caurl nuy

L. 'lt¡c ( urrrt n¡lrJ ¡l llr l¡t¡rl¡g ott lrrh É' tÍar
tlrr rl¡,¡llcrr nl tlrr Nut¡r¡ ¡'!r.l !11.(l [t llì lhr {tl
llrr ¡rrrr *¡ll ¡llrru' rtl lrer¡.rl nra1 allos'

ulkrtr rc¡rulrt¡nst'r¡rcnL +l',illnlt'llLu's oul¡tf-

[Hh(:( cû]it{ anrl el¡rcn*'s nill- t¡r t'flHl
Sifr{l,tl{lt ("{i¡sts lntl tìx1rctrscs"ì." ,Lr ¡r¡

altr:¡'n¿rire l¡uis, ,{ll¡nr:nla steks l'ecù!+ly gñ

¡n arltnini*tlativÈ utitll:lr:i¡l tlaú¡r utnlcr ll
tl.S.C, Í l¡lllthl- ln ¡r:slxtnst:r Ù¡e ll¿rbttr

srgr¡er thut Ålìuenta hls ¡rl cunlracLual

rìght tu reintllrlstrrrtnt unrl in tht ttlt+rnu-

tivr, cft¡not ütct:t itx bunle¡¡ uf pnxrf for

¡tlslr'sme of ln u¡llninisl¡¿tire er¡rtnse r:lairn

uú+r I Filll{b¡, Havlng condrlcreri the ar-

Íumêntå, pleurlingr {tHl er}¡i¡rít¡, thÉ C'uurr

tÎ¡ds Lh¡t ¡llin*nta l¡ not enLitl¿d lo re[m-

bur¡¿mcnt of lts ûocts rnd ex¡rcnses.

BÀCI(GROUFil}

SNA ñled ¡ volúntary petitiun lor relief

u¡¡der Chrptér I I on M¡¡ch !l5. l9${. Subc¿-

quenl[1. gN¡{ and ÁIin¡eß!¿ enlerurl into ne-

go[iatioru for tht salt r¡f sll of l]ebrÐr'e ss'

u¿ts- SNÁ rËc¡rÊd u writlun offer fn¡m

Álimen!å tu purchase subslantially åll of it¡
'¿s¡¿tc. f¡ee s.nd cleÂr of all Uens. clrhts errrl

enrumhr$ntes, tor l28lì nlÍllion. [)¡¡ Junc

u?. ¡SIr, the Ileh¡or 6l¿rl r hfotion for [¿¡ve
trr lietl ÁssÊts ancl tr, liet $ale Prrxctlurcu

(''!irle Jrlo¡lon''ì. Thct Motiun refern:ri Ùo

thc ÁJirnerrtå rffe¡ r+hich includetl the gtovl-
r .¡ ..- ¡ tt rL--,L.-..

ilarh ¡r:llu¡ilrB l¡rüi li Ùd Þúlu J !r!Fi!?!'

fee-" th¿. Cn:rìi¡on' (;ùmnlitt{e l¡nk the

¡xnilion thar it rl¡rl tur ohþct tu ¡ sale for ¡¡
arlcquaæ ¡rricc ltut ¡lÉß nol .rnllomlng Û¡e

rålë àl the prfue. or under the ttrms, oflered.

Tbe üuurr o¡dered that un sucllun sde ltc

held uitl¡our preludging thu c¡uestian of
whêther ¡{llnrÊllts rûuld be tniithl t¡ |
brerfup fee.

On July 6, lll9l, un ûrfler wss entfied
EßfünE forth lhc prmwìurer for the g¡la

whlch provirlerl lhat in thc EvcÍ!.ql¡mqnþ
wtr¡ wrt Lhe ¡ucrcÉ3fu¡ billd¿r it måy ¡pp¡I
for ¡eimbur¡enent which rhe Court rney sl-
l¡¡*. in tt¡ rilsereliun. Atlechcrl 1rl the 0rder
w¿s ü ''Hotícs of Herring on lleb!ú¡! Ì'[ûticr
to S+ll Asstt¡' ("Nutite"l.¡

Prr.rgraph b ol the Nû!¡te 6È! lurlh t'*o
alLu¡n¡tive ¡ursilriliris fur ntovery by Ali-
nlrnlå- Tht Írst wss rtirnbu¡¡rtucnl, ür ÀÌi-

rlltlttä uÌ ilrì úu!-uf-luket to+r!+ å¡ìt¡ r*[lëllses

rrgrrrlrng lltr hrc,rtrqrlrr illir¡¡"¡,¡r ¡i¡tlrl tlr¡r
rl¡r r¡r¡nl rl¡rr¡lü [¡' inrr"

.,,,$1,1"""1;l',t,.åu,,L.T1;*., ltlt

¡rüL t0 rr(ped *t6{l,HH if it uräfi +ulbhl al thÈ tl.$.(.}. Þ flIl(l¡, i!.l an rltnlnlsÈretlvu cxprse

srlc. !'he s¿mnrl aì(crn¿tive appUud if thls cl¿i¡n¿nt-

{-ir¡urt ilirl nn1 ruthurize ljub[ur tu rell il¡ trunfrup fea:
âsliets, ln thtl ¡tßtänc€, the Nulitt_ provitlud 

I I ] ,.Å hre¡k-u' f+e, *r nrore a¡prq¡ri¿lr-
{hat thr. cuurr rn'¡y rüns¡ilcr *hrlhrrr rÈÛn- ly ¡ krmln¿tiun [ee, is unineunlire p¿],mtxr(
buwmunt *uul¡l he ap¡rupriute s ¡¡¡¡ atl- to u proc¡xcflve purchrs+r n'itå r+hich u ron¡-
minls[rative erpenu:, pln¡ iails ltr srÉumma(e ¡ t¡¡n¡aca.lon-'. Jru

Àlthough ¡t lüili( L!¡ro oÈh(r lilh'r¡ete filtri n lttfugr4lal ¡l¿¡u¡'fte¿' lr¡c' 141 lJ'R' til't''

wilh the cnurt, none sf the bhts recÊiv6d, öÉil fs.D,N,Y,lËl¿1, opp- drsmíuæd Û¡rJ,¡fni'

lncluding AJimenta's, wer€ ailequEr¿. Ì,fei- rliclir¡¡uJ gruxnd4, 3 F.8d {$ [:erd {,'ir.ltrJttl.

th¿r the lleb!¡¡ nor the Credl(¡rs' tummit- "A¡geemell.s to prÛvide brerlup fet:l or rt-
æe rur:omnpnùed ,{liment¡'s bid. No ¡¿le i¡nbure€men! of fce¡ urd expenres alc mså1r[

o¡curred, snd Debtor $fhd¡ew its S¡lc Llu tD crlml¡+ns¡l€ the Pol¿ntlel 'rcquirglrhtr

tl¡n. the Debtur e+entually liguideted varl- stõre€ ¡¡I a catåly8l w'stalking hsfs{' t}-hith

ou¡ oI íU ¡s¡¿h vis a lir¡uidatìng plrn. Àl! Úllr¡Êts mDre ,fflnr¡hbe 
ofrers-" In ¡¿ .[ft¡r'

mflìt¡ now rp¡rÈits for reimbur¡¡rment of lrs rtæ Cory' lgSZ WL 338{t' rÉ (llmk¡'

{lmt¿ ¡frd €¡pcn8Ês. s,¡}.N.T.199¿). sæ Bnrct ¡t. Ha¡læll' TIt¿

tìoac ágcrÍrul Brcúup Feta ítr Borfntltg

J'RfStitL"*flN ti6 .{m.$¡¡kr,L.J- il4t. il62 (13#2! ("llr¿akur

rhis court's jrrrl.irrtcrrun rloirec from '¿E- ffi ffi il"-ïJffffËi:#"tl.i'*-
U.S.C. $ 1ßl.l u¡d (iercr:il ltulc i¿.ûi(À) Df

the lfnit¿rl S{år€È Ulstricl Court fur !h* Mræ-Bunßnr¡lcy 1.i''alrr¡enf al Brtnkuy
North¿rn Ði¿triet ot llli¡ols. ThL¡ muLtêr is F¿es;
ä cure proctaling unrler Ðl U-S-C- 

Outside of brnknrpæy, lhe {'urt¡ hrve
$ lôT{e}(È¡(t{}- de¡tt r+lth the concepu of l.,.erku¡ fce¡ anrl

olåer bitttling ìn¿entives [n mer.¡4tr rnd ær¡ui-

, DISCUSSTON 6tiun css+a.r Bec¡u¡¿ t!:e uct¡nircr is uklng
¡u^,.-.... ^,rñDr rl¡r th- "h.o"t¡¡' Lr,Jr tl,- ?ídL rh{? ''a.¡lh+r nr¿r nill r'*n,p lrr ¡nrl;' ó '- ..'_ _"

*.t¡s Ínt¡lnrte{t to rip¡rly cvcn lf ¡¡ s¡le w¡$ rrutbiil y+u [rid sll thut Lin¡c alrçl mon*y *ill
co¡rsrmmrlüì. l! js clear frum th+ N+ticu, hav¿ lrcen s¡enl fur nrughr," /lecå* u I'trn¡l:
honerer, thst the püths conlemplatrr! b+tlr lltuJtg Tnrsl 6?11 F.Sup¡ llÐì, llñ{t n' I
aeen¡.rios. Tbe court linrl¡ tlrat rhG ¡ntenr (l)-or.lgs{l t¡luøing ¡{ f.rlenrgrrl }ìrgrttt
end egreement werc lltct tf Àttnren{¡ w¡r lÍrhIt It Ic'te,1 Suein¿ss Wcek, 'Iuìy lH' t{lllil'

outbld lt *.as enritled l¡ rpply for r hrcakup al lB{, lsi. bruakup fe{:r are oflrn ¡rart ûl
lee, but if ru ÊÉle #ss approved rui¡n¿nta th¿ deal. ''[Ál prlcntial rn¡uirtr'r lsrik is ¡tol

could etler:rpt f¡ quelify ilsëlf un.le¡ ll f,nished *hen lt Blg¡¡s ¡ts dcal +ith nranagg'

I8t lJtu\|lffi llllT{.:y ft IÈP(}RTIIH

t. TlwsÉ cur BtnercttÍ or¡ne lo (¡un *hu¡ a

¡hch¡rh¡ o[ r¡orparl]' lD a d.ål ¡s disstalflE.l.
Thcy a¡c ¡r¡lÌ, Nl sitrliJBr to ¡14 b¡rt¡upcJ
u*s ¡lnce ntot inrlrr ull+gluuts u[ h¡u¡th sf
fldu¡trÌ dr¡¡t b¡. ltc ¡¡ircclwr. Tlre E+¡¡d Ûl
Oir¡cl¡m l¡ru¡¡ oqc b[rl.lu¡ ¡lu.' t¡¡ tÌc 8¡¡ald?
¡rlf lnlrrts¡. ThË ts{Brrl ttådls r f¡rûr¡blÉ ¡x¡t'
rlt¡ cleu* t() thÉ fqr.rr.l hhldrr u ¿ bur lo
tutt¡rrlng bi¡ls l¡r {'hr¡Jv r' .çr¿ú(r alrrElrù.|¡trd
frutr, ¡.(-. 849 F-.¡d 5?U tlllh C¡r t'J8tl. lQr !t
anrpk. u[ter p rlirJdcn¡ trqllr+kfutl'8t¡'¡rP r¡l
¡ruun.cd tl *untud u tfiplcñrtnl u liquirlulrrrt
¡rc¡ dl:tnbullun r¡l ttrç ¡rxts r¡[ Slúrtr Csilìlllrts
nitrLion, [¡c, ("St"rùd't !lte lil}rc1 ll¡¿lrl ¡¡l

¡lln'rlo¡r :trliutr.r! ¡rrlurfirl ¡rrrlur<¡¡ l(-lLl-
b+g, ltruvir, Rubt¡rr & Ctrtrl'.rq¡ l"XliR'ì tv*rr
tualJy a.qulru,I S¡¡¡rcr rltt¡ u |tr(l.frrrlt r.rtìl¡\l
sith ( ur¡rrùrl tìrqxrrti,rrt- Ihr Stlc¡ hr¡rrl tf
dircrr¡¡r ÍuJ ¡rurrrc'.! l(liR n l'trl}lt "t{tstr'

Thc ¡lainrill ¡hutthqlJcr ltr ('ürtl¡'elleúsJ tlìrl
Itr< Stur¡r rlirtrtu¡¡ hu¡l !Ùt¡vJ thr'lr ¡ll.t¡ctr¡¡¡
thr¡r thu ïtÌ-+p o¡tlon w{t grürìtrd. .Srtilf!"l'
.Pdrins¡r J r trtrü¡¡torr lry'l¡¡r¡¡r. ftr¡". ôôl
F.Supp ôt.tlS l) N Y 19¡71 ¡t¡cr'lrt.l urs¡tltt.l¡r'
s¡ilrfltd "latl'huhlst- 

*lro qor ¿l:o.rì'.1írÉ il
lNslilt luqrft¡ trffrr lìltltiunr frrlt¡t'¡s J f"S¿¡¡r-

þnt"l rurrtntlctd t lrrßlLr (flL¡ I<rr ftrrrlrt¡tr'tr
Inr.lrrsl rro, !nu l'-¡lrrr lûrgklt -t [tlrllùfl rrll \u¡l'
rtql¡{lltly ElltcltJ ¡ û:rlÈtl [E¡lTnìcnl silll Àlltl
gatr Stunlr¡ (;tr(t!t. lue ('lritxgrri't, *l.i.h rn

c:[uJ.,l ¡ []l nullirlt lrtcrl u¡r ltt:rnd up nr f!1
¡rtrlltr¡r us !rltßrh[lìulEc¡l {tr¡ tttru¡tr l_k^

dt¡cuÍ.rrl wrt rp¡rriltrj lI) H.llllDFlrlr ì hilrrcl
n[ rl¡¡u'¡rr¡t .sJnri'rb lllrd r lúll\r rÉ .trllrilr
rrlrrrh .rlL gr.t, ¡rrr<r ,rlnr. tltirr lìrrr ltrr¡l',rr - hu'rt
trc¡rtrrJ nr ltrlutrrrl rht¡ lu h:trlrlcr¡\ r lld¡
!rngtrlr 'lt,n.'lr'!rltr- ht:t¡rtur¡ lrr p'tl lh¡

lrr.-.rL rr¡. lr? 1.' Àh!ti.!tl

EÐ
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It2 Itl{i ll¿llil{RUl'It:f Rtl¡'ORTllR .,,.,liT,Il'-lil'å'I,Y[fi,];',, rrì3

atc,[ und suggest{rl thr! Úreakup fcee shorrld Þþ¿ cen¿in ar:tlons which rerluce or r:ll¡ni-

;Ë rtìg;ty ä*ml¿¿¡ ¡n '¿lec' äf tle unenr- nrl¿ tJre n*r[ ft¡r r hreakup f¿e ¡rrol lmvcuu¡]

,¡ntyif i¡tl¿.",ls, if a-ny' to tre reætued üy ltc thünces of mndmidng rtvenuc [or tht

cls¡nranh of tfu debt¡r! estrk.'' ld rl M1,¡ eËt¿tÊ'

{ùe álurr¡ì'¿o !l¡¿,st c{turl wa¡nerl th¡r
t¡cnkdltt{y mtl¡ts sh¡¡uld rrd blindly fotlow

non-bankrupü:y cour{s' app¡ltttion ol the

bu¡lnes¡ Juclgmenr rule !o break-up feea'

Crnen'¡a 1{¡¿¡l reject¿d the businesr judg-

men! ruþ beeauae banlruptc' cÐurlÅ mu¡¿

determlnr çha( io in lh¿ b€Ë[ inteÌt¡tg of lhÈ

eerate, end defereme ta the deht¡¡'s bos¡nes8

Jr¡dgrnÊnt wi¡l mt ol*ryu produce tÌe reeull

r¡hlch l¡ be¡t fo¡ the ¿ål¡l€-1 ln rejeclhg

1¡g eerÏet lino of hrnhruptry crs¿¿ urhhh

folloted ¡he brslne.ss juilgmtnt n:le' ,¿{rn¿t'

ico I'l/e¡i rdopt*d urd approved of the ¡¿r-

¡onlng afi¡culcl€d hy Markell 7¡t Th¿ Caø
A¡ainrf Erenlup F¿c¡ le*Pr&l- Am+li¿t

lüc¡i, 1ÍÆ B'R. at 910-

M*r*e!l refuf¡¡ Ú¡e ¡tBïment thrt brealup

fees sru å nër€r¡ûy inductmenL to ilrar¡

tÉdden l¡l¡ the ¡gr¿tsâle procesr' From u
economlc rlanti¡rulnt, ha ruggesn thÂl thfl

deb[or c¡n eltmlml4 thc nærl for a brerhup

fee by incrcesing the uvniluble irÚorm¡Lion

¡büut ltsslf rnd rtanderdizing Nrldltrg pnre-

duret. Ey doing ea, tÌc deb{or woul¡l eliml-
, ..1 -1 .L^ ^ár ^.nr.ì-+¿,| ú'ltü lhF¡iü ¡rlqi'l

hiddltrg ¡racera ud increüe tho mrrgirrd
gåln tvaihb¡e to bhl¡Jer¡. Furlh+r' ¡rovlL{lng
¡nore inform¡tion to bðddere ensbl€s thefl¡ b
more arcurehly det¿¡minc ¡ht vrlu¿ of the

det¡¡r, BD thrt tlray vilt lrc more likely l¡
¡ubmi! higher blds. Thus, lhs debbr c¡tr

awe of bw!¡É$. proptrr¡ of lhc rsotr"' I I

U.s.c. i lólib){ll {tmpturis arldcd}'

!, t) $lh€thÊr tTt fce trqwttd uÐr.L¡tci wllh !
mu¡ftlafloñ oF t¡lu 1o ¡lç dttlq'r crl¡tc¡
tì Ylhttber rlx tsderl¡hrg õcßoli¡tÈ¿ rÉrË-

¡nlnl i¡ ¡fl rmslen¡th trunnc¡lun bt¡wen
tht dthr-r 5lálÊ e[d tlF trcßdlotlÊE ¡('
qnlrcr;

ll l¡Vhclh:¡ rhr prinuþr[ *ruruLl trrlitor and

thc off lcld crGditltrr rørrrll¡æ ¡ß 5ultllil1-
iv¿ o[ ¡he r-omrslon;

,{l lllx¡lrr tlre subþct btrrh'rrp frc ronr-rl'
l$ltr r ltlr lnr! ruiso.ahlt ptrtttú¡l' rú lhr

.5 rN.O.fll 1995'

l. lt trust lrc rt{¡h:ú. t¡tr*rrtl, lhll ntnt hrttlrrr¡'l
(ç*LllDlr ¡l¡l hart ri¡llll¡r'¡tìlñ(lhilrì A r{t_

o,..t. 
"Jl.'ufrrrb^"taurntly 

rll lltt ¡ssts ¡¡l tlr'
r,!¡xrlatr,r,t rtqutrcs rlutr'll'l'Jtt ap¡trtrtrl I rÞ

tl¡+r. it hur lx'ct hrld ll¡úl ll* rltrrrtril\ rr*1 rh
rr+rul'"d lrdltirrl <flt¡ tn rtt'Jilur I' irNrltttt
r1 trp¡rrrrtlt+

rncnt: ¡t couÌl klsc to ¡ t*lter ti¡l if sha¡e.

h+hhr¡ fuil (o rl)l)rorr ils bid. I'hr brerkup
fue ls deslgnwl in pilrt tÐ cum¡enaatc fìrr Èhe

rísh uf lníng a rlgnul rleal-" M¡rk¿ll, lir¡¡e
rlguiuul Srcalru¡r I'e¿s, ¡t i153.

l2l tenerally, brerku¡ frrs cre sllowëd
aa I'rng as, they "enhun+e" the biftling,
l:iÎIff, 6At F,Su¡rp. rt 440¡ .$arnjel.s, 663

Ir.Supp, at 684-f26; Jmph Saner &. Donrld
J. Ilravet, "Iltz uf Èwn[c-up arñ fqpt¡¡g
Fe¡¡ i¡ rl¡sel SoJ¿¡,^ Ba¡rrs of BanÏruplcy
and Reorganiutioo, lg{8. ¡¡d r¡e ruso¡¡blc
în relsLion to the bÍdrlerl¿ elfort¡ ¡¡rd lht ¡i¡c
of the t¡ar¡Bsctioùt. CüaJl¿, 819 F'.2d et 6?t-
,{a long aa procedurel safegutdr sûmp¡-
nied tftc rpprovrl ol the blddin¡ incenilve b¡
tl¡e h:¡¡d of directo*, thoae blddfng lncen-
tives n4ll no{ bc dûtu¡bed by tÍe muta.

f3,4j ^Aßre€mÈn$ nurh: by F¡t¡eB tD a
cürporet€ ca¡nbinstion rru deferrntirlþ re.
tiu*ed by ruB-bånkruplEy cou¡t¡ unde¡ the
buuinear judgrnent rulÈ. Cofå¡¿, Itrg ]'.Zrl at
6?8; CJTTF L-or3 u Fedrrnted Ðe¡f- Slortr,
tr¡r.. tr8l F,{iupp, .lÈZ (S.D-N.Y.I Ðt8l. Under
the buslrress Jrrdgmeni rule, lhera "is r pre-
BumptiÐn thut in nrrklng ¡r lrlsln$e d+¡:i¡l¡n
the difeftors af I rrrpuralion cchd on ¡n
lnlormed basJs, fir grxd fuith ¡nd in lhe h+n-
e6t h€l¡ef Lhul tl¡e ar:tiun t¡Ien *,¡s in !¡c
besl ¡nÞrerts of tìe tom¡rany.'' Snl'll¡ rr,

lhu Gonttnr¡ {ei å¿d 858, SnÐ fDel-I9Bó).
llonhnnkru¡{c¡ totrts inquirc Jnlo thÈ Þnxe-
ù¡æ foltowed hy the bnrrd of illrectorc, tf
the pfixcsl ur¡ f¿i¡, fh*n lhe cturt¡ d¡ not
lnquire into lh¿ suhß¿s¡ce of the tr¡ns¡¡tion.
The court¡ h¡ue. eg¡¿nli¡ltt, llrnlt¿d theÌr
revierv t¡r r due process lype of inquþ. Tha
bourd ¡f ill¡ec¡ors [s ln the l¡r¡.ines¡ of run-
tr¡ng' llrc eo4roration, lI lhs pru{edu¡es ut¡_
iired by tÀe dr¡ecl,ors ue applied frirl¡ and
if lhc dl¡ecÈors dn nst Tiol¿le ray of thelr
ffdutiuy duLirs. thcn, under tle b¡rrjness

Judgrmenr rule aher fuclclon pijl not lrË
Ferùnd-guessed,¡

i. Qrcrl: t-¡n¡ srlcuf ¡ll thc, ¡sytrrúu brsnltss
rulFuatlut utrr rtrtl¡ bt "udl*ar¡ ruur*.' u¡
kr th< drrL(tútr' l¡r¡¡llrsr jurltr¿nH¡tJ l¡lost
Brrrtrrcr: Crr¡xrrutroD d(|l rrrrqltl rc[.n t.¡ frqïtrU

lly ronÈnrst, r'hrn I Lunìrruplry cüqrt jr
nrviur,irg ¡rro¡xreed [ctluÌB uhd$ g iìôilibl,
lhtr,{c rcilons art nu'eslarily ouukle of th
onlincrJ' til¡rr¡+ uf buslnesr.l

fiartknr¡ft'g Tn'tlu¡¿nl r:/ truuirtp rrecr:

S+mc hanhnrptr:y +anes ftavr lnltowetl tle
lead of nunhrnkrupl.fJ {ou¡N and appLìed rìe
burinens jurlgmenl rulc ro lhe uee of lriùling
i¡¡crntjva¡ in hrnlquprly ¡ssel s¡lec. ln l¡t.
t4mlcd, Retwn¿r, l{? E.R. 650. ¡( BE? tf,r
Cou¡t hoked for ftey frctnn, lncluding üle
tlme ¡nd rrsrruruel lnvetl¿d by lbe rcquirer,
tle comphrity sf thr trâns¡ctian, rnd wheth.
Ðr other b¡dd€Ìs wÊre srtr¿cted, but orclud.
Ing tùe prcæn*e o[ an ugreement *,ùhl¡ vu
blndltg on ¡he pût¡ea ¡xnding rour! apprcru.

¡1, In th¡t ers¿ lhere ne.re multtple bldden
í¡r th¿ ¡¡¡ets. Ln I¡ n Crwlh¿¡r ¡tlcf,¡ll
folÞr4 Im' 111 B,B. fi?, 8fl8 tEånI¡-
S,D.N.y.1g90l, a brtek-up fee *r.r epprored
witlout diacussion. th¿ Cuu¡t l¡ f¡r re fJJ
fi¡tL Árenrr,4.yrocioJ¿¿ LP., CÉ B.R. gl,2S

tB¡¡lo,S,D.N,Y,1$89L he!d thrt principìæ
usrd ouf¡lde bankrulj(El to ereluaæ biddiry
intentive¡ "hrre vltdily by rnulcpr in the
cha¡rt+r 1l conlÊrt," {faolnot¿ cmift¿rlJ. Soe

Puul [], Lrekcy, 4a Ernpirieol Sunu¡r orrd
Pt4xrrc,l Bn4ln¡'lcy (lod¿ S¿¿fi¿'¡ totc¿rn.
ing lha PnyrieÅy o! IlidÌing fi¡¡eaJi¿cs irr a
Btnbrupír.y Sai+ o/,{rrefq 93 C¡lu¡n,L.Rev.
f20. '¡ìm (l€fl31 (''ånrpintsl Sr.nÆI''1.

T*u banlruptcy csr¡i¡ h¡ve erpllcttly re-
JectÆd {he u¡¡: of the bustntrr fudgmenr ruh
for cn'eluúlng breeftup fees In blnkuplry.
In n Hupp h¡d¡clrie+ fn¿, 140 B.lt. ltl
(B¡¡kr.H.D.Ohto ISJÊJ; In rç ¡{nrarict W¿d
rlirliner, J¡¿r., l6ó ú-8. UaE, Bil {Banhr.
D.fu{z.1SJ{1. ln f/rrpp ¡hë cùu¡l cautþnÊd
Ltu¡t these feee ¡ûrst b€ "earefulþ ¿cruti'nisÊd
in I S8ttb¡ rss¿¿ B¡[¿r [o j¡uu¡o r$ct dr¿
debtûr:s ¿sÎålú h nol unduly t¡urdenod ¡r¡d
ll:at llm relrtÞe rights of tl¡¿ parriel ín
l¡(€rerl. rm prut4rled," Id at 196 (lootnobe
omitledl, The Jlupg t¡u¡t l¡shl *ven f¡¡.
lors to be cûn*i¡lered ln ¿ dct¿rminaüon ol
uhe!.her a brerkup fce wsuH b€ upprrrpri.

sharrhrrl4rr.u¡>pru+rl trfor dlsSusrng of llt uf
lhc lStrl! ol r r.ütlr¡trtiDn.

.1. "Thc_trr$trr alLrr lru¡itt ¡qtl ¡ l¡r¡r¡nú. ¡rrc,r
qru, *ll, r¡r lc¡su, crtlr¡ ¿Jts¡r ¡¡l tll.- ¡r;J¡l¡¡n

CÐ

t'larÏell distlr\guirhts tht' u5¡+ ùf hrEÐk l¡l¡

leea outstrle 0f hrnkrüFl,cI. noling thrr "nurt'

brnknrplcy cDu¡{s ltßuu on ¡nreriLre ht

tÏeir ¡r¿'¡isw Of brealiuP fgcs, N¡biþ $ :{¡i;llbt

in¡rrucÞ hrnkruptcy cÐud$ l¡ lmh d stLìr-

BIE¡trÊ.... Uenlnr¡*ca'courLr lo+Ï rl pro

ct* ru u'ell, hut ¡l¡o h¡v¿ the rbllity rul the

ruoponeibiliLy 1¡ ¡sk ¡f lhe pmpoæd truuat'
tlon mske& etohffniÊ ¡¿ns+ for all tnn-

rerned," ld at tr¡{. Fürlh€¡ illetit¡cliurlc

l*b*¿'en n¡n'b¡¡hnrpl*y orporrlr c+mhinr-

tìonr ¡nd !l 3{iJ es¡¿t ¡tle¿ lnclurle the hr¡bil-

ity cf tlle 1¡ltlt88 or rlebtÛr-in-poe*rdon tu

bind ûÉ €ttste withûut cou¡l spprÛrrul' the

obli¡'aüon of debto¡¡¡ msnugenltnt Lo Ëf,'ll lùe

"".¿t" 
ot reurgar:uc, lnd the dghts af the

ulümtrc benefic¡arles-nut Bh¡¡rehùhlers, but

crsdiLure,c

Finrlly. f,lurkctl argues tì'¿[ hrenhLtp lrtr
Ere unnecgst¡ry tt ensure lhar Ùidderc ger

f¡lr trestnrent ln e brnlrnrptty aqs¿l s{le-

He ¡tfut¿a tJ¡e t}urry tlrut + breahrrp lee it
tlqutdatal damrger for h¡+uch of ¿n s¡:r¡uisi-

tlon t*rtÊmÈnl Liquk{atcd danugtr rnr itt'

sppruprietÆ becsuEê ¡n €ilfÛÍHrablG cllltlr¡cl

f* a ¡¿l+ ul ¡ss¿ts doe{ filj¡ e¡irt until r¡rurt

'rpproval h¡s he¿n rh{ai¡¡eil. ll Is not s

rewrs+ opl-bn lrhe cincY cimilur ¡reetltlu¡tÈ

La nol giren ro tl¡e othe¡ bídüen' ljruaktç

fae¡ ¡holkl nol lx ¡uid 'rt cum¡r+nsrtlon fur

suh tædh+r arc in ùp¡EllllH¡ Í(r thÈ hrü¡l
up fc*,

Hrr¡p, l{tl t.ß. ût t94.

a. !ilErrú¿J ßúØnrr tuggaltd u "rlrthtl ì(llt
tttry'' iÉl. hut f rlltd to lolluc thrwgh un ils '!ürr
:u3¡uslinn.

?- Â: or¡e {urüt Íol4l, thr Þcsr l[lsclts rtl llrt
frlzle ¡qd thr b$t I nlrrlstl r¡l th! tL'blu¡ 'il¡r rl¡t
al*uyr rotnoJr-'' trl n (ìørl. ¡99i w¡ {yi9(f'

oromd rru¡tft¡se ¡ri¡:c;
Sl'Wicrhtr iht ¡lotl¡¡ ¡mrt¡rn! of lhc hr''at u¡r

ftc is ø subrt¡¡Li¡l thrt it prutld.'r e "tltrll-
int rffctl" on ùlh(r p(rldnliúl hl¡ldlrs,

tl llu c¡t¡lcntc o{ uvrlleblu seltguerrJs lxrrefr
d¡l þ rhr. úrlfsr's trla¡t,

?t lUhcthÈr lhùrÊ ('¡isls ¿ -rûb\ldltrlÞl rJrt'r\c
ímpmt upurr u¡¡srcur.'.| r¡td¡tu¡: sllc¡t
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lsd lr.f othÉ¡ lrirlllc¡.t nf rhr l¡clrefit uf thu alrling thut l¡i¡liilrr to lnlk+ l¡¡ i¡tiortnul bùJ,

lnirtd hirl¡lcr's rlur dili¡ç::rrr, ln¿usr llltlers itrs¡xttire rtntl lntle¡nututt'L of the tu¡rsirlur-

{íI¡ a(¡jllst tlreÍr bills l0 tollllx:lt¡¡¡lt fut thÙ ¿tlo¡ r¡fvthr:thcr tlret bitl ¡huuTl ll{1 an lnitial

rmt sf riue Lllligcncu. tti(l.

Tlrt: crrtutc htrs E [x:th'r (hant+ t(t n]'¿:dlllÍ4'

¡rÍEr¡u{!:i rsben a sþlliclttl ¡nrtull! uf infi¡r^

nlJtl(rrr ¡s ¡rvuil¡t¡le to lrtdilcn- thcsc ''J¡ln-
cre¡srrl ¡'ert¡n¡eÉ, in tunt. tÌTllsl$tÆ inlr l¡¡'

cru¡¡-wrl erstiLlr rlirlrlentls, e specilic benlt-

nr¡rrny gu:l. tfhhlLlun ttúfer sr¡m¿ loss t¡tt
is raurle up lry grins to trcdiÞra, $e rnighl
ver¡ *r:l[ àccepl lhat result 0n r Þolhy b4-

srs.'' ld- rt 3?1. In a freu m¡¡fte|. Do-one ls

furuing tlrer bidrlerr bo play the Same; fbey

cl¡ouse 1¡r e¡¡trr th+ blddi¡g ¡mtu pre¿¡¡m.

atdy bee'¿u¡r a proñ! lr t¡ be nr¡dc, lïlr¡
shothJ tlle ffilate, ¡nd uluÐat-cly the cred¡-

torÈ, ¡ay thc entrl fæÎ Jù st 3?laÐ.

In facl. rr ¿ l¿æf ¡r{i{le n0l€8' hidders ¡n ¡
$ iUil ¿rset srÞ enJtry s¿verul lre¡reñts ¡¡üL

availsblu 1+ lÉrldr¡s oler$ting oul¡iih of th¿

tlxle.
Än lnltiul rdvlnluge ttr arqulring u lranÏ-
rupt eurnpu$y ir tl¡¿t the lnvcelor kno'fs
lhrt tle cumprny rs in 'plny,' hr other
nonls, a bnrhruptcy saìù is ¡u{ Iik¿ ¡
hu¡tiile ¡¡ksrrcr in uhich â crrrl¡psnJ tst

l€rßpra lo fÈnrl olt p{rl4ntu¡ acr¡uirers-

.{ûlillonrlìy, à !'or¡¡irr¡ìy Ín hunkru4ry hru
*erteln perrre ùrl msl¿ it mo¡s rltra¡-
llve lhcn nr:nbanlrupt mmpanim. Urrder
the Bankruptty Code, a deblor ern r+jecL
e¡€f,utûry ccn!,rartr rnd lea:tä r¡d llmit
the drma¡e cl¿im¡ úrat arise f¡a¡¡ the
bre¡ah c¡uwd by tlLr rejcctiun. .. Euy-
ss rrc thu; ¡urtfuula,rþ inæmated in pur-
chrríng rumpenies lhåt are in bânkrupt4y:
¡l¡se l¡ tlule rlsL uf hetng esddhd vlilh
oneruus obligatio¡¡ o[ the old company-

Lrekty, [rilpiliccl Süney, rt ?iftì (fuûtnot4r
omittull.t

,Lrlrlil.itnaUy, rs henr, tlre bulk ofthe co¡ts
incrtfunl- to the lnlthl lid ¿rr lncur¡ed fir ln
udc¡¡ue ûf lhe nrúlion seeklng appruurl u[ r
hrea.kup fee. thusc tlue diligenre cûsts üe
in¡uned lor thc l¡+¡elir, uf rhe hidrler, en-

9- tr rlrr'uil [*- rut<d ¡h¡t llrr Scrcr¡ttr Crrruii ]¡.u¡
lrll thcf c ìúlL (ndür r liquirlrting pl¿¡r ¡r ¡rql
ll*a¡ r lrrt rtf srrecrsuu lrshil¡t] ¿'J¡. ûtu ?f,n I
I,r¡[rr, r lir¡r'¡r(¡rr 5{ ¡:.1.1 {J l?th t'¡r lc95l

ll6l Thû .drÞeflLr lfr'.rl ruur{ arlupttd

lrllrkell'u reasutring u¡l ul[ thesu ]rtinß, ¿nd

pro¡ruserl a ncu test {fl rtlrlnce Lha ln¡sineu
judgmcnt rule in wtlurtlng the u* o[ trid-

dln¡ lncentives in brnkru¡rhy, The ,¿tt¡rtni.¡*

ftrÍ t46t -i¿ rrot *hether a brtrk-up fee is

rithln tìe busine*r jurlgment ûf tl¡e dtbl¡ft,
but *hrtfur rhc trur\å¿t¡o¡r *'ill 'ltrther tlc
dluer¡¿ lnt¡msLs of the deHor, arediton rnd
equlty holden, rlike,"' i{¡rrfc¡ tt/e¡( 166

8.R. ¡t 913 (quotint l¡ n l.¿øttal ù4' "lû'
F,¿d un¡, 1ü¡l (zr¡d Ci¡.188311- ll¡[s Cuurt

rgrcer sith At¡æ¡íta W¿C tlat the Drûil+r
¡ts¡d¡¡d for evaluating r brealup fae rhouH

hc vÏeiher lh¿ irt¿rect¡ sf all mmemed

F¡rtþ¡ ue ber¡ sen¡fft try surh r fee. Tle
tnát ¡Ë rvhether üre prymen! of n baalup Íæ
Ls in the b{É¡ [¡[+rest¡ ùf the est¡le' ,fu

prruicrusly disnur¡ed, ihe business judgmenl

rule is rpplied ltr court^s rrhen the rJeeisio¡¡

lrelng reriewed is $ithiû lhe onlinary couræ

of tìe decirjan-ma}er'e burint¡s, By virtr*
^f .k- f'r.t .1'-i rho ht-@l¡.r^ fco ¡nrm Ìu¡lnr

th¡s Court iu plrt of E mûtlon Ð s¿ll sssÊls

pr¡rÈusnr tr I 36qbì, it b neca$erlly oulsüle

t}r otdinty courc€ of fhe deht¡r't (or tnlst-
ee'e] bus,ineu-rr lVhen u dcbt+r or tru¡t¿È

conduct¡ ¡ ¡åle under I åüil(Ïi, ll h¡¡ rn

obli¡etion !'o m¿¡imize rerünueÈ lor lhe e¡'

låt€. Saq ag., h rc ,l{llûr¿lû Pr(¡ogirf
Prud¡¡clq lna, 99 B.R, I*.{, l3l (B¡nla.

N,D.0¡.111881; Tl¡omcs J. SrJernu, et al,,ád'
m:rcad f.'åaylrr ll Bankruplcy P¡srlir¿ V0¡'

I ¡t $ ?.109 (Aprll l5û4), Itercfure. brnl'
n¡phy crn¡rt¡ rhould earcfully sr'ru+jn¡4
brua}up lees lo bÊ BúrE that, followlng 1l*

unrlerþing pûlic¡ flidtng $ 3&1, revenùet
$.lll t€ marirf,¡¡Ed. ¡ts 8låted hy motler
cüurl, ¡n Ðûltulr eünttft, defit¡Bg bËlt inhr-
esùs of lhe e6t¿tË, "The Frlme rrt¡erþn fûr

a-$ersing the ln1€rcrs uf fh,e f3làte i8 dÉ

m¿ximi¡¿tion of hÊ lelúe ...,'' ñ¡ re GlsÊ
l99E ìVL {fb95r (N.D.Ill.l!lf[¡_

10, Str nae 5. upru.

*,.1ïJf.:;l',1;T.u,;t#t;,"" r{,5

l?,81 fr¡rthr¡, tlis rful¡tor ls no hrnger $nices wrre rcnderLrl tc¡ txlnrfi¿:rlt plniu:r
Irln¡¡ n+ryanranl¡ irrstearl, this is a lk¡uirlat- in lhe r¡rse ¿rül ¡o[ just the rplrljcttrt; (:|] tlrú
ing {ihupter lf. This is ol nate fo¡ tuu serviceri ¡rrrnirlurl r ¡ti¡eet, signiftant nul

'uasrms- 
F'ir-st, r+[ardþ-ss of uhtther a srte rletn+ns{¡ublu lxnelit lu the axL¡rtr enll th¿

o[ css:ta is usually uitbin thc unJirr:rry unsecure{ r:rerlitorr¡ anrl [iJl ¡he ssn.itrs
cu¡u¿ uf buslnsn, jn this ittsü¡nrc lhu rleh¿ur rtr(re nt¡t rlu¡rlicatlve- fa re [|rnlnrlSrrc ln
¡s nfll in the l¡u.si¡nss uf lil¡uirlatjtç Thrr.e- rlfirtnu¡ fue., 116 B.ll. SlJi lll! il]anfr
fotr:, no ¡rrtkulirr tlefrrencu.shuulti be gtrcn N.Il.Il¡.ly:l,tl. Ss¿ ¿¡cÈ Hl¡rter, ttt¡ it.lt- ¡n
U the dtìrtu¡'e huriiness ¡lcclriun. Serond, {IJ3. Thc burd¿n is an the appllcnnl [u pn¡r
Lhc unsæu¡ert cru¡litors' ¿snhûitt8Ê ûpl¡ÀTÈs i¡s subsbnrial cunlribUtir¡n. I¡ r¿ !.iulqìl i{,iri
p¿¡yrnßnt uf this hreakup fce. ln r liquidat- F-Z¿l 66,6? tl¡(h Clr.lggtli E¿¿¡inxlyr¡e, t?ti
lng Ohuph:r ll. more deferenoe is sho*n to t.R. ¡1 Bl8. ',Corryensrlùn un¡", i figtl,¡
thc unsecureds'dur1+lnt (h¡n i¡l a reorganl- muuL bc nruserv€d for thru¿ r¿¡e ue*¡-çiu¡r
zatJon erse ''bec¡ru¿ thc primiple.[ricl un- *hen tho trcdit¡rl¡ ínrolvemenÈ lruly fus(ersdtrl¡ing reriurule for the'büiiness judgment *n¡ ,nr,r*o t¡e ¡dmln¡rlråtliln ¡f thc es.
rute,, Le,, úår e DIp ig enüttedto sgry freg ;;.,; ;i ;;yrr, r?r B.R, ar. 8le.reign ln fulfill.ìng iis pert+ilud miæion ol
aldllrg the econornj¡ ... is l.urking in surh
circunrst¡nces." hr rt Åfrer sir¡, lru., IFrl Befi tilttvs/a t)[ The EtuJz:
E.B, ffiû, B8t tllrnltr,E.D.Pa.tUEßt {cltetloru Undrr ejlher the brcuku¡r fre r¡r uln¡i¡in-ûm¡tt€d). Iîerefirrr. ubseu[ tonr¡*lUrg rlr. 

""ii;;;rF; rndysi6, this Cüurr musl de_
cumgt¡¡¡cen whieb clearþ irulicrt+.thal pay. *Jr" äãi¡*r rutnhurring ÀlimenLas
me¡rt af the fee rryoukl b+ ln rhe hest lnlÊrusu -- :-"- , "--
or rhe esrårÊ, r*eakrrp fers "i*iiîrT'li :::i.:ll^*f*es is in {hc [*sr int*¡¿s1s or

q*-u¡ded in banknrpr*y 
"u.rLon"*J"ii' 

* 
lliJii:T"lt',i*ffili,l'_*,ir:Hff ll;

4rlr¿filitl¡ufiru f¡Ic¡¿u; eËt¿Èc. ¡{lt}oulih no c¡ilt' rtr.s com¡r]c(cd, i(

*lïj1,,-îj:îf,.,t*:::,..:l:t,.: .,.:: ;ä#.ii iHL'äi l'ï-'T'J',ff il:iiiï
Eurnt u' lI U's'c- i 5Ú3tbl' I¡¡ order !o no"" irt"t'-1, w,¡uld ¡c,r h¡ve ma¡tu thci¡¡ilialr€cûv€r m¡f's ¡nd q*Y___*. 

, 
t bîd iI å breohup feu ì¡erè nüL contcm¡rlatr:rl.I 5tr1(bH3Xl)) orlmlnlstra{iye erpenre claim,

Ällment¿ muc!. show a subc!Ánilal cuntrÍbu- Thc C+urt reJ*c{s ,{JiurtnLCs s!.Eterr¡ur¡t
I'ion t¡ the ertale. ådn¡inistra{ire er¡renres lhrl u lnnejìt wr¡ runrle¡erl !u the rsllte by
¡f€ pÌio¡itl cldmu, und (hus ure subjeet to il¡ htd. Slnce "eny montl' ùhrt c h¡¡kk:r
¡trful ¡crutifiy b¡ the coutr. ,lfnJter t¡.Jræk recelveu thnrugh r birhlhg fnünllye rrrl¡lcs
WirlJ¿r ¡tpr¡ar¿{ firc. lt9 ü,4, Efit, öB'¿ out of lhe ¡rrkerr of llæ rrrrlitars uf thr
{E-D.wis.l93ol. rrlthough "Eubstxnriel Èûn- estrte -- tÈrrc shoutrl bc o ¡lirrrt r¿l¿rirrr
trlbuilon" l¡ nor defl¡sl in the cqle, r¿se lzv ship treluern the rrlnbu¡r*¡nrrl fr¡r ursuc.
l¡a¡ et¡ul:ligl¡ed 1ùrl for :¡r¡ errlity [u recuuer ceslïl buyer receires uml rh€ l$n{lil to rhr:
unde¡ ! 50qb¡ h musl show lhar lll the eËL*tÉ ffúnr lhe unsucrt¡sful l_ruyer! h!r|.,'rt
I l. Th..n qrey br e *¡r¡¡g ln *lrrch rluc cllll¿<rrru

¡nd adit |}tr! cÞlr rtsulirr¡ frorn ¡tr ¡u(ltûq
¡rlt rl esr¡ may hr rrtrnborublc ¡r ¡r¡'¡ú¡n¡n,
lslr¡ltre r*!{üsi Thir n¡riniun ts nut t!l(,¡rrl (u
llìt¡clpalr ull rhc unrquu strilrgs t¡r qhrh:urh
Ìc¡ovr¡I nright k- apprr:priatt, ¡l'r ru rrlc i¡l
adrelx. un propr*rl scurarrus A (su!l lttt]
conçludr. Frlu.ru ùc sl!-. thar full drstlusrrc hl.s¿I of ¡n !u{¡i¡ rÉ¡rrtl ru b< [il+! ¡lrl n¡¡clt¡lull¡blc tn inkrc¡ttid ¡uniu tuuld !.irttlltl. d
mcanrngful ¡nlrtrlirr to lllc lrnrlnrrrrrí¡¡¡r r¡[ lhc
51lt p¡urss Shuul¡I ¿ +¡r-Jìlorr t'Dnurr¡r(\ rL,qksl rhrt.!{¡t r l(lRrrt l¡t tr¡rl¡urcrl, tll¡r rrÍÞrlt{ crrr¡lül roru.(r?¡LIï llc srr ¡¡h¡ri¡¡i:lr¿¡irr.ct¡rutt*- .5o l.u, rl lfe¡r ¡rr rr¡rllnrrr¡t [¡¡r¡dr

ÉÐ

Io¡ tl¡c utrlÍ !n ¡rilrrcihd fr¡tclrlt¡l Èirurr tr¡I
It' *llhn¡ to rrlvrnrc ll¡r rrrt ul run¡lirû¡rl r¡l
¡ÈttrlbuTsrlcnl trr an urhrrlrttsfrrlr¡(t rìlìc[s
Sur h ¡ Llr¡¡+b úi*lusurc rnz¡, tx- dt[urrstratr.rJ to
hrrrrlir thu rr¡¡tc rv¡t ll thL ¡rru¡r ¡¡t ¡tl rrril
trtrll¡ xrhl

ll, Î}c f,,urr n,{ri- wrtlnrrr drrr,lirrg thc rr.r*.
l]l¡t il urr r¡¡ll¡f hirÌlc¡ ir ur tn tnr,qrlrrl rvrth .r

lrtrrtu¡r lrc tlrc tttlr¡rtn¡ nr¡u¡krl *l¡¡rJ¡ tÛc
rrrrt l¡rtlJ.,' trtJÌ rrLrlltilhtf ft¡J <.rrr ll¡r. ¡r¡¡r¡¡l
l¡rLl+r ltr¡rt l¡ llrt unruuit ,¡l rhc frr. rl ,nrlr ¡rr
(¡¡LtrlU{. drr hs¿eÍll ¡'¡ tJr{ !itrlr
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l,rLrkev. .ü¡rlrirtz.¡ SJrn{:!l' &r'llf¡ì tfì¡rtnotes F}r¡rnses tneurrull in Unsurctssful l}ldding

*iìäil 
';; 

;;,rì,lu',iri lu' uthrrr hirlduns will lrc d¡:nlul'

t" t,ltt t'igl,*. il"n Àllttn¡o tilhout E sul¡ttr'

,¡*ur tni" ls uf nu lÉlìefi( ftr the Bsts{€-

t1{l Th¿ ullill¡atl 
'lttesLlÙn 

lrcrrmes' rtho

,,À ih. r:rrsLr +l itrve:tl¡ating the ¡rot+ntirl

lt,t,io* u¡ ;ìn ¿tlctl.Ìn'! lf D€brür ãgn-u lo

,*i,nlrur"e' a hiclrlcr Dr to p¡y the nttpuÛ¡nny

r.u*r uf hitkllng. thun the crerlilurr Úr¿ lcyin8

lh(ÈÈ cr)sts. Tht guai o[ n brn]¡uPl¿] suc-

tl:n. l¡ur+e+cr, is t¡r m¡ximlzc th¿ lel¡rn Ìo

ii"'*r"r". The oouls ùt bldding shodd be

lrornc l-ry tTose who r¡c tre¿i ¡ble ø be¡r

thern-tie bhiile¡s who hrve voluntr'riþ en'

Þrxl !h€ bidding pmcees, rnd +to a¡e Hd-

tlinc lor a eümlrrny wjth tiile frte ¡nd clgrr

,,t'lìcns '¡nrl rrití cll the advanugea prwided

hv thu lhnlrupky Cude' Ìla¡lrall' fo¡e

,l-on¡r¡rl Ilrn*rÌ' fecx, a! il?{ (loot¡Úl€ omll'

iotr l,r"'t oy, Ér4rirÍrul SHnuy. rt 1lß

rf,*,inot"* ."n¡rtolt. This courl ruþts the

linr: uf cruqtx uhich huttl lhrl hreak-up fe+s

rnl birhliug incentilcs in general ¡¡e [ns'

iuio,l ,nriei tho hushrws Jrrdgment ntlt, rnd

ri¡rìs rhc rea:¡+ning af ÌJH¡¡r anrt áut¿nr¡¡

ll.k.d l¡emu¡¡ive. ìÀfht¡ thc brerk-up fee

i¡r:frrre rhic Coun is carefirlly ncnrtlniad to
- I --. t-rGr.-,il+o

(letgrllìlnc tf,hclllcl ¡a- lS lil rßd ¡'a;'

uf the e-çtate. clHl whethtr sueh reimhurse-

r¡Ëlt ¡s up]lr0pnüte !il re$3¡d u sutst¡¡nl!5j

cûrìtrihuti;; ú the Htrte' lh€ msì¡'er ¡3

rhgrìv nl¡- .tlirndntâ'E hid may have lured in

,,r-h"ri¡d¡:tr", lrut ¡rum of the olfe¡s rereired

ulere r€Esual]e- ilo ¡¡l¿ r,r'¡s ton¡ummrled

and the e¡t¡tc rereired no hneñt from Ali'

menl¡'s l¡ld.

.\ktldtrp'
tlSl t'tn¡lll, rs Detìø¡ notsl for the

t:llrñ. Âlimenta ls no! otle of the enLities

rlcscrjle(l in l1 tt-s(ì' I 5{J3(bl{3Jtlil whieh

[rÊ Èt¿n(linff to lrrirrg rn cilnlinLitmt¡se tx'
mnæ tlairn lncurrcil lry ntrklng a eubstrndal

tont¡'ihutirrn û, th¿ cÈ¡€' tJuly 12, 1S{J6 1T'

at tÈì.r¡

ctlNCl,tJSlON

For lhe rcls+ns Étåled Úbore, ÁJ¡rÍéntå's

:l¡r¡ttttatirtt Írr Ilci¡nhur:iemtnt ul Cusls r¡d

l!. []hl1 !rrJrlrtl'. Lml{lllltlE lt'tNl!!a' $illll] sg-

r(t¡!t llrtlr[r1'. ¡D¡l !.últllttlr\_r5 rlllr!!(allltrE

r r. lltlt¡l ì , rl rrl rrllt rur rii I I ¡"[¡lrrs ul l¡r¡ thcr¡ c¡

/ù.-
qifåræe

tn ¡c ßirh¡rd Glenn CAttßtlLL
tt¡thl 'ln¡ C¡rnll, Itcbtor¡'

B¡nLrr¡Pf¡t No. 3Flll53-frBF'

Unlt¿d St¡¡ec BenkruPtrY Corrt,

ltt.D. hlisËðt¡É'

&p{. 6, l9{li¡.

Chapter ? trus¡¿e uhu objtcurl to "t'oul

of the trude" erempUor cl*inred ùy Cha¡rl*r

? rlebør-wlfe ln t¡¡¡rgmhsion cords and re-

buitrl lci[t uled in h*r urd her hurÙ¡nd'e

âut[¡$otlee ¡eprir tusinesr. The llT nkrupæy

{ìr¡un. À¡thui ll. I'slernr¿n, J, h+ld tt¿t

rhbur-xifu dirl nul h¿vc tn ¡erurnally ut+

tr¡nenrÍEricn tu¡d-: nnrl rsbuild hits in con'

d,ucl of sul.trrrtnrlve rÈ¡rúh b¡¡úness DD b4 ¡nl¡'

tled to ex+rnptitn ln ¡rticles xs De(ìessary

tool¡ ul Èhe [iltle rcrudly used, b1 sometrne'

t¡r cçnduct of bucineBs,

Objwtion orerruled.

l. Dr:nrPllone Þ{6

Debtor-wlfe r+¡s Êntitte(l tx M¡s¡o¡rt

''tr*Ls ol lhe trsde'' erenìl)tion ln l¡rnsmls-

slon torrl¡ u¡d ¡ebuild kit¡ usËtl in her End

husband's aul¡¡¡totl.¡e rePai¡ bustnc*, llough

deblor-wife did nut peraonrlly use surh

Hlulpflrßnl, tut ¡rerformetl rrorù for l¡usiness

only'in h.t orpr.ity as luohkec¡*r Nnd m¿n-

a¡¿r; dcùtur-T'lfu was deperoltnt ttpûn trut{'

rnîUuu 
""p"tt 

hu¡incs-s for her tlçelihor:d' ¡¡d

"quipmeni 
!n t¡uællun rras unrlisputubly rræil

rrrrrui¡lcrl unrlul I t U !i {' E I tul rruy pt trtt'J
u¡i.r b SllJll¡llJltl)! ¡l u5( þ sÛllblllltDì

IN RD CÀRITELL ITì7
l:lF{ lÚó ¡ ¡ tl}l lrl¡cf'* o llo ll9!}l

in thsl husrne6.s, ult¡rtt n+t hy deburr-rife isdieti+n ¡urstrrnt ln 2l tJ.s.(l' I liJll{{hl'

¡rersrnttly. V.,{.M.S. É 6ut.l:!01{1. llr?(a)' ¡n¡l lF?(l¡HIl' f'or the ¡ttuo¡s sct

srr ¡+ublitutrtn llot<ls ¿¡rd Phr¡vr lorth behru, the (rusteÚÌ Dbiectlon is {lltElt'
for othi'r ¡urli.lal cunslr rrttirtns ¡trú rlcÊ ttut,Ëtt.

cÐ

lnh¡ûn!-

ÍL trtmpli0ne €={6

'louLr uf lh¿ r¡rrle." witbin nrearritrg oi

Ml*souri txtmpti+n, arx louh ûr othtr mt-

chunfu al [mlrum+nts or appllrtrr-+-r ¡¡elrt¡Jrr¡ry

tu pratlice uf rleLrt¡r's tr'¡de, t¡us¡Be-ìs 0r

FroleÉBion ¡nd used [n prectice thereof.

V-,I.H.S. 5 6]1.{¡0('ll.

3, Ex*mpllonr o={5

Unrler }fjs¡s¡rC larr-, dehttr lnf,y l*nìovc

Fx¡Þ(rty frsn r¿ach of creditnrs âs exemìll
;'toolu of (he lnde" ut¡ly if pflDperty Ll netded

Io¡ reÈsunsbþ Êond$ct üf rlcHtfi's trudc ¡¡d
is so ussl. V.Á.1l1.S. fi 513.'l${l(4)-

{- Ëxtmptioru Þ{6
ål.t$ough trtlcte ntu6È ät{uaìly lle usttl itt

cs¡r¡ucl of trr¡¡e or Luslntrs, in o¡rl+r t'u

r¡ueìify es ërcmpt "tool uf {l¡t tr+ùe" ulultr
Èllser:uri lau', th*¡e is nu rurluin:ment ùaL

rlebbor prsondly use lûÕl' only that trol iu

arturlþ uscd [n rleb!¡¡'s Lrade- V.fu[f'ti.
$ 613.{Jù({1.

i F-- 
--!l 

+ ?
!. g¡ct..Y.¡ù¡E '- r

Eremptiutr r{å{ut€s nru el¡rietld fur ru-

lief ¡f du[],¡lr BNt rrË Èl¡ lc liÞrally +an'

sLrusl,

Ruymond Calklns, Kuns¿s {Jit¡' I'fO' Ilr
rlel¡t¡m.

Rùù€n Å. Puminill, I'r¡nrmlll & Rul¡itt,

F,(.1., K¡nu¡s ÜitY, MO' lur tnßtee-

iUffM(}ft ¡{¡VlJ I J,tf l,i'f Hlfjl{
åNÐ ORTJI,'R

ÀRTHUR U. f-IlDËf{[lÂN' Êrnkruptcv

J udge.

Thu thu¡ler ? l}usrr¿, ilotn¿ À- I¡unu¡tlll
(thÈ "tn,lsla\é"J rbjoct-s trr the tr¡rls uf the

lra¡fu erumpthrn chimed lry tlclrrur l{athy

A¡n Crrrell w¡lh rtspect ls Nr{åin lrEnsnTis-

sl,oo cunle ancl rebulkl kits urucl atr Ihe r¡nr*-
tirm uf u l¡u¡rine*r umtrl lry hur.tlf rarrd hcr

hrsbrnrl, dehtor ßir'h¡rrrl tìlc¡l i)urr¿11. Thls

Lr u nrrc ¡ror+trling uulul' 2H I l.s.(:'
$ tFTihlf2lfltl orur çlliclt llrr flrrttt hrr flr-

The f¡r't-c he¡e ¡re stÍ'¿lg¡¡3ftruùrrl. The

rlellt¿rs own Bn eutûmoll[€ repåJr shop.

Debtur lllchrrd Olenn Crnell is hi¡n-rdf a

mechanic, tletrtor liarhy ,{nn Crnell pr:r-

farms nther *rnk al the ahc¡r ou r Þurt't¡rln
hssie, Heither ofthe debt¡rr¡ ir ¡uJd r sulury

by rrtch shop, bul tÌey inctêi¡d t¡fts u llrsw

tor peyrnent r:f thctr llvin¡ Êrptñs€Ê re suth

ñ¡¡rds a¡e ¿v¡lhìilt'

Ilebbore aun, Es t€nÐnlr hÏ tle ent¡Ety,

$¡þtB t¡Kds used in lhe Euþo EhoP' ßÙù

debtorß tldm ¡ tools uf {he trade exempliun

ar tr, Èu{h l¡¡¡ls. Thc igsue }e¡e ¡s whËthcr

dehtur Krthy ¡t¡n C¡¡tetl is entitl+d Èo cl¿lnr

cueh en eremPtion. [lo-Strt-Ành'

$ 5i$.{1U(C} (Su¡¡p,t$f6}. }'or these ¡ur-
poser, I a*sumc thel che dr*x not rrruulìy

us such tocls trr reprir rehlctes, hlt thar her

livclihuqt Lr derived f¡om the uwrershl¡ tf
such !ods,

tl-51 The lhnkruprr-y (k¡je (the 't]rlt¿'l
permito a rlehør ro exenqr! certair Irü!E!Íly,
unles fhe Étål€ of resideffe hes'ìr¡rtetl ltut"

rrf tlu: (;t¡tle ulëmÞüon pruvislunu. I i i;'i'C'
! flZ2{hn2X¡lì- Thc Strtt nf Mlr*'¡uri h¿s

"opletl ou[" of rbe Üul¿ pnrrirlont lry pruvlcl-

Ìng that any ¡rrrrrn srrelhrg relief unrler Title

lI ¡h¡lt he ¡lluncd lo erempt ¡ruf*rtJ thal

ls øx+rnp! from ¡rtt¿rhm¿nt und eruruliun

under lhe tn¡'¡ of llliss¡u¡i rrr unthr Fetlt:r¿l

ler¡ otler ¡hun liLb ll. ltftr.St.rLÁnn-

5 Él3-,t¿? tSupp.llrJil. [n I'fisururi ;t ¡tr-
s(ll¡ mall c:(e¡ì¡D[ hÐm a(tächmcnl- Bdtl etecu-

llftn, tJD thú crter¡l üf lhat ¡r:n;rrn'l ilrlur*t'
'lalny iu¡lemenlr+, ¡nrfcs:rioriuf Ùoaka sr

tmls ut the ttulc n[ such PÈfÈim ot the tr¡nh

of a rJcpntlelrl uf such ¡rr-ran l¡D¡ t+ rj¡(({Èd

two thrilR¡rnll <luìlars in l¡tut." hluStat'
furn. li f¡lit.'llÐ¡4Ì tstrpp.lllll¡il- Tr¡:l¡ rl thtr

lrutl{: are ¡lclinccl ls "rbe't¡rels !¡r (]thrÍ lnt-

r:h'¿nÍt¿[ instru*ents nr a¡¡rllantcs l'¿(T"¡\fl ¡:r,

tu tttc prat(¡t€ rrf uny lrurh', huslllqss or

¡ur,ft*-sion ¡¡rtl r¡¡rl irr lh' ¡rnrrlirl lir'rrr¡l ''

.I,"n r¡rtl r. l'r¡r¡¡ ¡rt t'¡rt' lll¡* t¡i fll u¡ Il¡ llr t t'r

n,.'irrrrr,trll l tt.lt. lEl, lÙl tltrnkr'W D-sl'¡'

lsFllll. l!l .\.rlr1¡r?f 1l¡¡ tìlrr! h+l¿l lhlt t¡r

.il-(h{'(u t.rrt.iltltl rllnillll Jtl'llìlt'Itt rs I l¡'trl 'rf

16di-004837
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Murio llÀÌl(B-ltltNlEU¡Ì, Fe(¡riûnar,

Y,

UNtTFlll STÁTÈS of Ämerica,
ll*rpondcnl.

Nu. Civ, i, 0l{{llu0-Nlt{{ì.

lJnitr[ Staæs Oisrrict Coult,
D. Missarhuse[ls,

June 2?,20û1.

U¡xrn elierrÌ ¡r.o se motion lû yscÈte
jurlgr:mcnt rud sentcnee, th¿ Dislricl
Cou$, {ìorton, J., held that aLienb elnir¡,
tl¡¡L hr: was not urh.ised o[ the adve¡re
imnriglation cûnseqì¡em-€s of enl.ering a
guilty plea, rouhl nol prd$l{l€ båslE fûr
surtiolr ä?i5 rcliei.

Motlon rlenlcrl.

t. tì¡imínal Lnr+ Ft?{t$l
Lblr¡t coulr[ not ¡nrtniL r¡.jil1ilr,¡¡wa'l o[

._n,il¡.,..¡^. hs.....,^- ...!.r.:^--- r :t. r r _ FLÊ-_kev l¡er.r¡L¡ru. ¡¡¡tiû tU /riu
sush ¡notlon lsfora sentencing. Ferl.Ilutes
C¡.Prsc.Rule ilZ{e}, tB U.S.C.Á.

2, Crimin¡l l,ril 6=l.lEI
Peti[ionmis clei¡r, tha¡ he r+as not arl-

vised of the advet'se irnmigratlon ctrnsa-
quences ofenterirrg a grrilty plea, could rxrt
prouirle l.rasìr [u- sertion 2?85 ¡rlief_ 2g
u.fj.c.À. Þ 2Ê55.

r5t F'EllERiIL SUppt.ElftsNT, rd slìt¡T:s

1l EtltìtlÅ N III ],i"t ¿t¡Vl] (J¡lt åfi

G0¡tT0N, Disrlict Jurlgc-

(ln .lune ll, ZU$|, Jntitioncr, n0$ im¿¡.
rcrúlul ¿t tlre ¡*r¡rnklin Ciunty Jall, ¡!b
nritlc¡l for tilin¡g hin sclflrr¡urul pleulin¡
entitlcrl "Ì'lútir¡n tu lfirr¡rle JurJgernent t
Sentence" â{{ornpårrbd lry rn ,tppliearl¡
to Pruceerl Withúil. f¡r'epuymenl of Fifirg
Fer*. Alrhuugh lt ap¡n:rrs petltíoner lo.

te¡derl to file lhis rnÛtion in his crimln¡l
acficn, C.R. g?-.lttül2-òfltl(¡, the cle¡k e¡.

slgnerl thi6 motion ¿ ñepùale rii,il curiril
numbe¡. P¿titioner. ¡locs not prodde r
jurisdietjonrl Ì¡rsts fo¡ rlìis nr(ltion ÈrTl th
court *ill not rol¡slr,ue lhis t¡otloo utler
28 U.S.C. { r¿65.

0n Manh 13, ZUlt , Irülilionrr enlered ¡
guilty ¡rlel ¡tut.rìnánl to a ¡_rleu tßlttnent
¡¡d n¿s senten{crl trn Mty 21, fftl. .1rr

IJ¿rlnl .Jlr¡l¡.¡ r. I)ilr; {i.ft. Nú. gl-{ü$¿-
lll¡l(1, Peij(ionsr' ¡lo$, eorìUjlainc t¡t¡l ¡l
the titne uf his guilty ¡tlüå, tlle cdurt rnd

his r(turrry rlhl not pr.ovùle htrn ¡vith ¡
lrtrnrnß th¡rc lúB [ïilty J)lea (.]uld r$u¡t n'

his <le¡nrtraltun-. J¡eLilloncr csnþnds {}la
lion, I2Ì "teuoçal ¡u.occerllngs *erci¡stl
[u!e{l {Bu¡¡tb't. f¡l+titionerl *hen llre lmmi.

grr{ion arrd N¿!.urallz¡tion &r'¡ke t'lH$'

o¡' 'Servittrl issued r 'Notlte tu ,tpperr'in
ûrder to sho,¿ cau.ge of nurnle¡:or1.rbltlly"'
It is clerr lleli(¡oner scehs t0 hrye h,t:

rorlrict''¡ì sef-ts¡(le in onlcr to ¿vold l*bg
con.!i idrrrd dqror.!uble.

hf¿¡ iu [trrrrrs-iltcni*ur. t]reerr fit]d, ÅlA,
¡lïfl 6u.

fll To the extenl leril¡onel se€ltì ll
lilc this nrnlio¡r pu,,r,,ri,t tu Ilule it?I¿l 0f

lhe l'e¿lcr:¡l llule.r of (-l'irnirul l,rxrd,¡t'
the cuurl c'anno! ¡r:rnri1 wilhrì1"ürl {flhl

plotçu¡lirlg ru¡lr¡r thr rr¡ul I ¿rlrirrs snh ó"

lrnrJrr! n[ thu ftrtlusrrrg. 'lf îrrr art I'rt t
{-tlr^'tì ù! llrr UrLirr.rl Si,tcr. tuu lru tÉtll
¿drisrd lh¡t (rrnrirÌirrr ul r'l¡" ¡lft¡lr x"

r¡[ttcft r,r¡ [¡r¡c l¡.-rlr ri,,,,4"ri rr¡,y l"t, ll''
rulÞrrlrr(rrr(\ I rj tlcprrl Lrttu¡l

t, Thr rr¡r¡¡j¡¡g. rrl¡¡uh i¡ r.rqul.tt[ nr rlltr
rltuil lrrs{tr'dltBs j¡r tht CÚrn¡r¡r{¡rçc¿lLl¡ ¡¡f
f,{uss3lft!ÞÈtl! lrürjuatìt lù C L_ clr. l73.
Þ l9D. plrrrldrr tt Frì tinrnt purr, .-fhL. (üurt
rlt¡ll rrr¡( ur rrl{ u ¡rlcr rr! grtltr ol rrrlo con,
trndt¡r. fto¡rr ¡¡¡t rlclç¡ldu¡r! lù ¡ilt lriililttJl

pler b+eruse petltloner faited to tlle euch

¡¡¿üon before sentoncing. ftule 3g{e} pro-

vided that ¡È¿r Benlêhclng "r plea may be

¡¿¡ nside only on dlrecL rp¡rerl or by mo.

ilon mder 28 U-S.C. [ 226õ."

lll PetlÉloner's claim, lh¡t he was not
¡dvised of fhe *duerra immigrllion eonse-

quenoe8 of ent€ring s gullty ple¡, egnnoL

prrlvlde the bnrl¡ for Sætio¡r P256 reUef.
Tfte appllcatlon ot lhe roll¡rerr¡.cqnæ-

luences doc(¡ine "barlel any lneffertive
¡¡slslånæ elaims b¡sed 0n ¿n rttornÊy's
Í¡jlune to adyb¿ ¡ +lient of }rs plea,s Immi
¡tatlon consequences_'' UníJed StûJ¿s u
ûr¡¿¿aleq 2tl2 F.3d 20, gt ttsr tjr.Zfil0l.
Because de¡rortali¡n is u e+lluteral cons¿-
quenre ul * guilLy ptea, rllsrrict court¡ uye
aot tbliged !,û Br¡nt plea withrlru*al mu-
llons lìled by rJrfendanlr ubo reelize, ¡usf-
¡ltu, Lhc inunigr.aliun impllt¡¡tions of lhrir
eonr,ic{iün. lrt. ¡t pB. (r:tt¿tluns ornilt¿¡l}.

Baserl u¡run tfte for.egoing. it is hrrclry
Gh 

^ñ 
!r.rñ

- uii¡iii ii;iii, piitl.,uut.\ ir¡r¡rirrariurr ta
Proteetl l{ilhoul [\.ep¡Ir¡¡c,nt of Ftee !x
ÀLLOUTED: anrl il is furthe:.

- 
ttDUfiUD, the pro re ltlotion (0 VacatÊ

Jttdgemont rnd SenÌenc¿ ts DEN lED,

gO ÛßDEftED.

Tffi,RÀ I'OUNDÄT¡ON FOR TltE Át¡TÍE v. pEXt0ilS
c¡r. ú ljt f.Slp¡¡d tJt tN.Þ.|H. ¡¡lll í51

The TEIR,I FOUIìiDiEION FOH fHE
,åRTË, rn lllinolc Not-for-Profit Cor-
poration, Faul Hr¡er Tuckcr, lll-
Itclnr, Chairrnan, rnd Pr¿¡ldrnl, the
Trr¡¡ Foundalion fo¡ lhe .{rt¡, Àhn
K. Slmpaon, ûlrtrlo¡ thr Tc¡ra Foun-
d¡lion for the irtr, rnd trudllh Trrrr,
Dir¡clor. lht lrrtr Foundrllon for
the.trts. Plrinllffr,

T.

Ftoyd D. PEftKINS, ln hh olfirirl ra-
Frcity ¡s ,{¡sl¡t¡nt Attorney Grner-

al, Statr of lllluol+ Ikfrndrnt.
No. {tl C tû?6.

Unlted Ståter DisLrÌct Courl,
N.D. Illinoic,

Eastern Division.

Jure 29. 'JtXlt.

ful¡ founrl¡l.ion snrl threr of ifs di-
reclors brought Sr*tiorr luljtl ¡rrrion
agrirrst rsslsurr! s[:rlc nflutne! serìr,r¿rl
uhurgerl n'1Lh cnfûrÈ[rg stalr'¡ charÍtulle
.in.it¡tuLilD ia*s, alleging tha{ al¡ut.nc.t, t,¡rr-
l¡.ted thei¡ fedc¡'al rlue ¡ntn:css arul. free
sperch righfs by inritnirlatlug twû oihÈl
dûectors into voting to rhange founrlr_
tion's bylar,rx. Fl¡intiffe mov€d [0r tcrnpo-
rury restraining urder {Tfiü}. srrrking ro

¡rrevelrt cilher. th€ role lrnar laklng plarc
{ìr (he t$ro other rl¡rec(on lronr panhlpat-
ìng in the vrrtr. The D¡strkt Cot¡rr., Buchlo,
J., he[rl thrt: tI] tw6 pendhg str!.c courr
(a.B¿s $er¡rt¡tfit aLslentiun under the
Yourget' iluct¡jre: l2l pbintiffs rlirl nor
have sunrJhg to seek I'IIO rgainrt assrs-
tqn.L state ¡nornej'gentrnl¡ rnd f¡ll nclthcr
jolnt u(tlorr Lhuory nor stBte cotturùlË¡un
test upplied Lo rllow liabilit5 unde¡ Secríurr
1fl8it.

lllotknr rlL'¡¡ie¡|.

cÐ
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l. F'rde¡ul LIru¡t$ Þl$
Pulvultnt tu liurlgt'r' :Ltr.cl.cntion tlo('

lrir¡e, fcrlelul eúu¡{s eun¡tot. €r¡jo¡n ot¡goln¡l
stalc crirninul proceÊdlngt r¡nle$¡ e:((rartr-
tlirr*ry rir'cumstr¡ìces t¡e pl esÊlnt.

!. ü'tde rrl Cuurb Þ.11, {ti
F'e¿lrr:tl eour'! aùst4ntl$n is a¡rpruprl-

ute, rluc lrr 1*nrling rtute procesdlnga. ¡¡n-
der the lìn¡rgn' ¡Joctrlne if t}e impreled
s(ilte f¡rorËcdingr Ërti8fy lh€ following re.
quitsments: fll tbe jurllclal orJudicial-in-
natu¡'e s(atc prnceedlngs ¡re onÊÐlng; [Z]
lhe proceedingr lmpllcabe ¡mport¡nt ÊtåtÊ
¡nLeftÉtst .snd (j.l) lher€ ls tn rdequate
ûp]Ðrtunity in f.hE st¡¿e pruceedißg8 to
r¿ise rons!ilulionul challengea-

3. Federal Court¡ øå{?.t

Ferlcr¡l ¡ou¡t's ¡bstentinn fr¡m ¡leuirl-
ing *ùtther.arts lt¡urrrlution t\rß ent¡lled tü
rrìr¡rlþtur'.{ resIririning tlr¡Jcr fTRû] qglinst
st¡r[( r.ll0rr](!y gcner.uì, ulro allegatlJy in.
tinrhlrturl tRil tlit-er¡Lût.s lntü vol¡t¡g t0
change I'urtnlhrtinn's lrylltnr ln lio!¿tion of
d$e Droeess. 1r'ils $sr]fnlcfl under the
Lirvlgcrtloclrine riue to lwo ¡r*rrding rases
in ñ{{tc cúurt Invrrlvln.¡g s¡¡nc Dartjcs ¡lllr¡
$utljt{t rn¡rlt0ri st¿tu h¡rÛ lnt¡iortrnt intcr'-
est [n lts alrility to rrg'ulrte ch¡rltat¡le in-
sli(uticn¡, arul !he¡.e rr.rs 'ernple oplxrtuni-
ty to rliËe *ny constitulioml challenges in
fhÈ Et{Le ðûur[ proceedings,

.l- Fcder¡l Cþil I'rocedure ÞIt]ÊI.Z, llIB.a

ln order fcr a ¡rarty tn esÌrhtjsh
stH¡tdlng to brirrg sui¡. i¡r fale¡ül courl^
three I'e¡uilernent$ undeÌ .{rlicle Iff at
the lttlernl C:onsllrqriun nuÊl b€ mel: {l}
the party mu.sl hÈve ¡]ersonully euffered an
adual o¡ threÐtrned InJurT c¿rsed by the
defenrlrnt-s tllegal corlluet; {21 the injury
¡r¡usl lH tairly truceatrte lo thu chrllenged
runtlurt; .¿n.l (:ll the injrrry rDust he onc
tlrrt ls likely tt¡ lrc redr.essed by r far.or-
¡rl¡le rlecisi¡n. tl-S.{j.Â. Ll¡nst, rlrl, il, .li I
e[ sflil.

tÉI FI.]IIDIIÀ¡, SUI¡I'LDTIÊNT, Id SEHI}:S

6, (livil RiglrtgÞ2{l
,{r[s founrl¿rlir¡n tlkl not h

t0 v.rek tsnU$t,El V l,crtr,eining ::rlffi
¡:rcvcntíug rlirccfors fmut r.otlng r¡ ¡¡,-
¡rserl chan¡¡u hr lì¡ruululion bf]u,l i
.qerli(tn 1 tj¡Iì action ¡Hui¡tsl asriut¿nf ¡lz,
nlluuto¡ gcnaral clrargerl wi!.h erú¡nrr¡
stät€'J char¡tahlc lnltirulion laus rll+¡irç
that rllorley vlulated f+der¿l due pu*
by lnrimiduting two rjlræEr¡ inh r.otirlt¡
change hy.ìuws; uil.orney lv¡s ou¿ 0{1h
co¡¡ntry rl lhe time vûle $'åB lxlng bln
rrìd dld not eten know thåt. he h¡d hft
sued, U.S,C.Á. Conrt.Àmend. l{; t
u.s.c.À, $ r$83.

6, tidl Rlshta€tr9&l!
The 'Joint acllon" theory, *htth J.

lorts privute Er{ion t$ lrc link¿d *'ith¡t-lt¡
rction for pur]ìoseB of sutrjecting ¡xirrtr
ucton to li'ahllitX unricr Sertion !SS, sr¡r

thr¡l ¿ Frival€ defcnrlilnt acls ûnder û,hr

of stqtË lay¡ when he ts a rrìlllLrl prtici¡u
irt juint 'rrlion with thc Slatc 0t ¡u¡ ¡tirli.
't2 U-S.C.,{. Þ ¡$811,

SÈe publlçåtron Words ¿lrd ihmr'
ts fur uthrr ¡rrdrcial ccnslrurltlnr
rnd dr[ìnlrion!_

î. CiYil Rirht¡ælgt(ll
.{ chtrge of jolnl rclion, ilhith all'rt

prieaLe åcl¡ûn to lrc linked u¡ltÌ¡ suæ ¡r'

tion for ¡n:r¡xues o[ subjecllng Prir¡tE 
f'

lû¡t lo liabillty undcr Secrion lÍü
r¡nouh(s to alleging r,ome egråcreÚ bl'

tween ¡¡r'ivåte rnrl puUlic acllrs to vÍSlc

pluinlilTr constitùtion¡¡l'ridttr E

u_s.c.A. g t981,

8. Citll ftìshtr Èltg{¡}
Â t equiÌemenl ol lhe joinl rrLiorrthÈt

ry, which albus pdva(e ¡ethn to l¡e l'¡rF

çith sla(e aclirn for,pur'¡ros., of¡uÐatl{
Þrlvrte a(türs ro l¡uuuìLy uud"t #il
lgEli. is thrt trorh ¡rrrtrlh rnd ¡xirrte arEd

shure ¡ rurutììün, uncons(itulionål Srlrl -
u.s-c.¿r, $ 19{13.

ÎERRå FûUNDATIOH FOR THE ÁRITI r. PERKIIí$
ct.E¡lt n.sÐpp.¡d t!¡ tl'¡.D.ll¡. ¡mt)

Ð38 cÐ

+.Ch'll tltsht¡e=l9t(S.tJ direclor¡ to change theh rrolec. U,S,C.Á,

¡rr8 founds[lon coutd not Ê31åbl¡Êh CansrÀmend' lal '42 U.8'O.À. $ 1S83.

rtin!. cclJon'' betçeen two loundaLlon dl-

å4ore and ¡s$lst¿nl rtlre âttorne¡¡ genor-

d chrrged *'ith enforcing atåte'.c cherjtalrte

úÉtilution lsr+'s, b¿s€d on ellegr¿¡ons tùlt
È* d¡reclors tïe¡€ {o€¡ûed into ehenglng

úÉh vrt€s on n Belüe¡nent by rttorney

t?r¿Í¡l¡ snd tÌerehre, dl¡eetors rould not

¡¡ beld ìi¡ble for due proæse vlolrtlon

rnde¡ Sectjon t9B3¡ dirsct¡rs dtd not ln.

Toke rny ßtste aurhot'ity. U.S.C.À. ton¡t.
.{nel¡d, l{; {2 U,S.C.Â. $ lS8S.

10. Cbtl Ri¡htr FltE{S,I}
To Êt*te * $l9lÉl clairn aguinsl a pri-

ntr rclor, plnintlffe m1rs! show thst the
defenrlanl invohed st{te authorlly in su+h

¡ r¡y thEt fhe delendfft sÌ¡ould be consid-

tnd a ¡tete åclo¡. 4E U.S-C.À, $ lSIl,

11. Civil Rights oãlSH{;l.l}

The "st¿!.e conr¡rulsion lesü' ullo'¡'¡ a

llSBil cl¡¡im to ì.¡e sl:¿tarl ägl¡irst ü l¡rlvåt{!
delenrlunl whcn the st'ilÊ lìü,s sû implicutcrl
ilselF in fte delenrl¡¡nt's attlon thal the
rlstt haå in effect torn¡r:llerì tl¡e ¡ctiun.
ü ú.$.c.Â. $ l.qsit.

Ser. prrblrc:rtlorr \{trrrls ¡nd l'l¡rls-
er for olher jurliciol constructiuns
and dellnitton¡.

l?. clvi¡ Rl¡trts Þl$8{3.11

. "Ståt€ ctmilultion theory" did nrrt ap-
ÞtI t¡ allor¡¡ .rÍt¡ foündåt¡on to Bta.b a
seelion lg¡l¡] clalm rgainst t*'o ot Ít¡ dí-

Tlo.", tlLcins due præexr vlolgtlons re-
ralun8 frorn directors changing lheir votes(ue t0 elleged lntimidatlon by resietant!t{ie fliorn€y generul. des¡rlle atlorne5
tt¡ltF¡l's conduct ûi nrmirrs one dlreetûr¡¡ ¡ defendant in a lrwsuit ind lnvestigat-
¡¡E the sehool of ruhich lhe oLher rlilector¡q head; ¡urh aclions did noÈ require

I'- !' Stoph¡nlu Marshall is hcacl ol rhc tltl-qf,lr hlrthernrticr ¿nd Scienc¿ Àcltlerrry, arrtt4e bol Þub[I" hirh schsol in llhn¡¡rs. llrr
lthoadi.."to. in qritstion. Or. Tl¡EÐrlorc slcb-
,.]"': ll curator ol thr Furc Muscrrn¡ at llar.r{¡{ Unryrrstlf ur,l h¡r-ì¡u rÈt rrr [rutrlr!

Laurel G. Eellowe. l+lnrcl.e Top¡*r ìfolf
Eellows &. tsetlows, Chltaßo. IL. Lrrvrence
E. Levtnson, Leonr¡d Olrment, Verner,
Liþfert, Bernharrd, McPhcr¡o¡ and Hand.

Vlrahlnflon, DC, K. Chris Todd, John H
Longwell, Nei[ M, Gorsuch, Kellogg, Hu-

ber, H¡nsen, Todd rl Ev¡ar lY¡¡hlngton,
DC, for pldntJf,r,

ÅUS.{, Unlæd Stat+e Áttorney's Offue,
Chiugo, lL, for dcfendanl.

M ETT O'IA,\ N A M O P¡I'' O¡V

,åYD Í''.T}Tfr
BI lCKt.0, D¡strict'Iurlgtr,

Plaintitfs, The Tet'ra For¡nrlatkr¡t for thc
Arts, Paul H ayes Tucke r, Àlun l(.
Slmp"-un, rr¡ti Jrrdilh Tcrr¡, lltr laltel
three a[[ dirutors of the Terra l"nu¡tda-

tion, have suerl t'loyd D. I'e¡kirs. an rLrsis'
¡.,-r I !..,-..-(. ô^(--.1 t'^- r1,^ Clnld ..1
tùl]! ,-.--ú, rrËJ

lllinois uho iu chargal w11h cnforting lhu

Stite's eharltrble i nslltuli¡n laus, allcEing

thf,t hîr. Pcrhins viol¡terl thei¡'fetlu¡'al con-

stitutio¡¡l righb to rlue procrvs and f¡ee-

dom of rpeech by hr(imldattng lrryo other

Ter¡r Founrlallon dltectors whû, '¿s r rc.

sult of the lntimftlation,r s.r¡ {.houl to v{tle

to rubrlenllally change the byJu*s oÍ the

Terrl I'oundstion and take other acLr that

nill fone the Ter¡a FoundaLlon hr keep its

v¡luable ¡rt collcctlon in lllinoi¡ for meny

yesrs, Plaintlffs Eerk ä temlxlrary re-

slrainlng ûrdrr thr( woukl UrEven[ either

the ro!ß tbat ls ex¡rcted to uke phce

tomorrolr, June 29, Ê{Xll, from trklng

lnstltu$.rìi t¡r llllnoLs brÍ. \'rs lllrÉcdlt m1trlt.

hJ¡lcd !¡-v ¡rrupuxtl .hrr¡rr of to¡¡llirl ¡rf nl-
(Errr( in an rrlcnrlt¡l ttt\tlrtnl dtrft.'Ll bur

rut'<r filcd l¡¡ llÈ Stälr r¡l lllrnnrs ltr t{l¡tÌl
statr Lligarrrn

16di-004840
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$3d IÉI T'É¡}DNÄL SUP¡'LEilË,NT, 2d SEIIIES TEtnÅ rouNÏlilll.XÎ.-,iTï,i".tl$,l'PEßKrNs esÉ

ffifiËffril{äffi -ïfi lm:',-m'x- J,:'r,iffi
ull:':"i;i *;JJ;;J;" tttu trt* ¡o b¿ mel: i(lì the pûtv mucl heve pen+nd-

Ë**;;fr il,'Jïff :î* j;îÏîîîiliJåTti'î:i:'#'#¡lffiii'LTÏTi;
ii'tñ .,iii Ë*prr opportudt! to t2) the t4juty mrut be frlrlv t*cerble ro

il". -"y'."*t¡tutionai ch^rlienge¡ in the the challenged conduch rnd (9) the ldury

,il* *,i" pro+eedingr. must bó one lh¡t ls llkely to be redrrssÉd

The ptainrifts respond thal eætion 1883 by a huorrble dec¡siÐn'" Unitcd Truttsp'

urr¡ldes an exæptlon t" tL*uru"i"pprro- i' ,s"rl1c1frurrp 
Boot{ t&I F'$d õ{lü'

äiliî;il;;t.it* r-¿tttil""t*'i"" 6tl n' ¿{Tth cir'lege)' [n this cure' rhe

¡ 
"a.¿"4 

h euch e88es uo r{ndlcrre phJn- last rtquiremenlis mlrsing'

rilfs' rights agalnsl Ëtat€ abuses' This it tfl The only defendxnt nrmeil l¡ lúr'

mt in generul true. For crample, in Ferhins. lL nould do no gax! l'o etrjoin

.îtrnpsort u Jlulrt¡t¡, ?ll ¡"3r1 li#, I38 {,I¡lt him fronr lnlerfering ln üaiu'd buslness or

ctr.igcsl, lhe r'our[ cflìr¡ned thc use of irilimi'rling the dlrectors wltl res¡ect t'o
'I'ourrger ahstcntlun ìn a 5 llltl3 t¡tst seck- the rnectine ut q¡esliù¡. Tlle fìtrle of
brg cilit rellef foÌ ftns{ilul¡trllal vil¡lstions lllilloln sul,s th¿t he is in C¡rraLlr, unt! rloos

o[ ¡. lttttl tlnvirlcrl o[ a rrintt¡ atrntrl 
nût rçù* h:¡crw lh¡t hc hss been sued, 

'Ls
Strrfu,ry''Irrr{arrrir t'. lJtrl¡rr'. 131 F-l}l 120f:. 

the States¡w, r¡ith r.es¡recl lchìs irrvo['-e'

l?10 f?tl¡ C¡r'.l1tll?J(r¡urrlilìg fr'uln /ktritürl rne¡rt. tamorrow is rhe b+st tinlc tr¡ hokl
lo tr ,Vcf)urrrrtrr, $ t',ikl 

"t. Y* jlll tr,e rneurng-
Ürr,iull{l: '}tlttrrgrr i¡¿s itliu iu itii;r;:
tlrl efus,:nL uuu.,r'¡l ,:ir.,¡nr=trn.À * itti- -Tlre-¡rlairrtilfs 

rcully rtant lrle lD enjrlìn

tr¡l tr¡urt n:uet. refr¿ln tttiì"ttì-i"l"i"g Dle- Ilarshal! a¡rl Slebbins frurn voLing or

iqiunrilv*rellefwhirh,nl*l';il;;leä;ti t:Tin$ t: the meetlrrç lrut rhev uru not

th¿ - . . judlt'J4l ur*.r, ui"''i*t*'' *"* defe¡d¡nts- I f ihey wtru n¿rnt'rl' hor¡tuer'

--'" "), Soction l$er is nli¿ iï;Ñ; theJ'coulcl"rrot be ruetl utuler tettion Mlii'

into feder*t courr, especta!l¡:;;.;, -il;;J, thg b¡¡is fen mv Jurìsdict'ron' The pl*in-

llcre is arnple oFl)ûrtunity it'ìii-"" irtì llffs srrggcsl thut thÊy r:an te errjoinetl as

cçrÈt¡1¡lonsl lsgues ln st{!e cuud. bfo¡e- ¡rersons atling "[n ænsot¡'' r¡itlì thedefer'

overr rhere is no reÂson ." Ji"i-*"i,f,* ,¡-t, or ¡s hls Ègen!¡' l1ut.they:tfer:o

Þhintiffa require the -o-,á;äL;i;il;; authoritv. tlat persona who have bem in-

r-dili;;"ä;; d;"h t'he ¡rare is a ümidsre¡.I or infìuen+erl by a stare Ect0f

P¡ny to the Bt¡t€ courl ,.tion. fhu onty are ¡¡ct¡nß In consorL uith them or as

b*ü ,#;*t"ñi; ;;; for thtnktni n*enrÀ uf rhose ,¡¡To Intimtrlrt¿ lhem. or

tú ;;"lr_ f,.lrou|"; ;,h thc stuie tnrleedthrrrhelouldhe namcd ussettion

toun t-itri rt" urry ehle st{te tûurl 1983 rlefenrl¿nts ¡t all' thul secticlr r+'

Judce ¡s *f"*L¿, tt.i iE not a re'dson to qú¡res st¡te ¿cLi¡¡' Ånd thut is hard lct

thtnt t¡*t she c¡nno[ falrly rertve shoç'
oltge. of miscondutl made against {hc The Suprr:nre L'ourt hus articulated sur"
¡hÎ¿ anrl its oflicens, such ss Mr. Itcrklns' curl rtsts- t'or ,¡,hr¡n privr(e ar:Llrrn is r'tllc

l{i Ev.n ìi I ne¡,u nrt Lo ahsruìn, how^ uclirrnt Lhe ''¡rrlllit funttiruf' 1t'r1, 
-tht**, 1."-i¡ 

"ra'g,"nt,t,u 
tern¡ruraqr re- ''stiìtlJ tolt¡lltllËhrtt]'tust' ll¡e "tref,ll$'' lr*t'

pluce, or uoulcl ple';en[ the luo ullegcrlly

Intimirl¡te{l di¡cc!.ûrs [rom teklng pan in
tbal vùte. Pl¡i¡tifie have notsued lht t*o
dirertor¡.¡ Pl¿intlffs nevelth+less sry rhrt
rn injunetion agafirst the Àtlornty ûenctul

wiìì ¡revenl ei(her ûlty role ftum lsklnt
pluce oI lhu t1+Ð d¡¡'ertord partlcipatton ln
thÈL lole oÐ the ground that bec¡uea of the

ir¡tinrirlatlan [he twr¡ dirrctô¡s hate become

de facto rgents u[ the Attorney Ger¡errl'

Th€y rrguc thcrefore lhet an iqiunclion

rgainst Lhe tlefendunl nilt be binding on

the rlireclot's.

There ¡re st lelsl. two problema wlth

pleïrtlffe' rltemlrletì res¡lulion of lheir
uu¡¡Jlict In ihis court. First, (l¡eru Ís tn
on¡qrring Iu+xuit {tìr'o aptuålly} prer;enLl¡

¡rcnrling in thc {'ircuiÌ Court ol Co¡l
ftrunt.u in uhirh tht premnt phinliff* et'e

rL:fenrl'¿nls nnrl lnloluing the selnt suLrjecl

ilrå!r(,1' tBlsr'{l in lhcjt' fotleral crur( tom-
phint. lt is urttl¿¡llÏ r pruportrl rrlt'olt¡lirln

nf tlrase hrusuits thrrrrtgh tt Flttlcntent

whirh is rr¡rtr:lerl [r¡ he çoted ull ltltìtorto$
thur ¡rhlntiffs seek to slo¡r, I'lrirrtlffs say

úat neither lhe Ro+ker-I'Þhftnan tl<¡+tLinc.

,,çr.e Rtroiltr rL Fidelillr flr¡r.tl th, 2t¡ll U.tì.
jt3, {4 S,CL t.tC, Ê8 L.Ëd. gti¿ (t$htti

Ili¡Jricl u/ {.Ll¡¡¡¡äÍa Lbrrrt trJ rl¡r¡xnlt tt
['¿ld¡¡n¡¡¿, {8¡J U.S- 4h?, tl]lJ S,Ct. l:ltlil, ?5

L.Er[Zd 2tl{i {19¡[J), nor rhe Ánti-l¡rjun{-
tlon Acl, ?8 U,S.C. $ 2Zü3, ¡rrohiblt this

court frorn arllng sd long rs [È att¡ beforç

the antitlpatcrl tone€nt ùecrec is enlere{l

ln sl¿tc cor¡r1r but ussunting LheL ie so,

prlnr.ipìrs of mmity und federalism sull fo¡
glptention rnhetr lhe lssues ¡alsed tan lp
lil,igrted in the ongolng ståte ser.ion 4nd
uhere autlon by lhe ferlelal r:ourL wouH
ìntrrfere ln the ståte prucee<Iing.

t, I'llh¡¡ill¡ rl¡d ull+r lo sJd ¡hcnt ¡r rlcltn.
rlantr bul thu ¡¡Id(¡ou ol Dr- M¡rrhall uould
¿k¡rq.r cr'rtlfuth prr.vel! dirur>i!¡ ¡unrdictiun,
ullrgcrl prusrrttl¡, itr¡d unlts¡ lhl) ffr stEtu

urt,¡¡t. crrukl r(tl l(¡rrr a blsl: Ltr subjcet
rrlrllH ¡ur ndrrlrr:rr rrr¡dn l! U S-C.

lll Thc S(ate 0f llllnois, reprns¡¡¡¡r,

Mr'. Perkinr, invokts l'rrulger u fl¡fr
{01 u.ft, :tT} fil s.(:r. ?{6, fl L.Ed.h5g
(lFÌ11. ln sup¡rurt of a[rlæntion, ]' rxÍr
holds thst ferler¡l euuris c]¡rnút ÊÞþiE0G

guing st*te clinrlnal ¡rltx+edlngsunlÊåD n,
t nrordinary dreunt¡ttt¡ces üe pmscßt l¡
r complrion tuse, Strn¡¡¿¿J¿ ¿r.lfacårlù *l
u.s. 68, tlt s.ot, ïil, 2? L.Ed.ãl ü*
(lgql), thc Courr appllerl asimilårretulh
afllons for cleclarutary judgrunl btt¡¡¡r
they woultl rlso interfert with ðf¡æ tru+
cutions, i-nungerhu l¡een exlenddr!!*
ly, Inclurling to c[,{il cont¿rts, Fo¡ eun¡
ple, the Stute of lllfnûls liter¡s tÏl¡ rrse¡o

pç¡¡;uil (b. u Ferucrr, I¡¿r.. {81 ll.S. L.

10? s.cÌ. r5l9,9l L.Ert.?rl I il98?) tl'rrr¡.

gnr rbstention ulrprupriate whe¡¡ the ¡elk{

scughL by (he fetle¡¿l ¡laintiff *ss an in

jtrnctlnn ¡g¿irst tht party rhr! h¡rl llrt'
r'¿ilcrl in sl¡rte courl ta pt'evenl I lrca

ereruLin¡¡ its jrrrìgrcent priot' t+ rn r¡çd
tu â strttû ap¡r:llnte roürtJ. Th¡t sltr ir

nrrt ¡n'mist'l¡- on ¡rrint becarrse thcre, jul3'

l¡rtnl ht(l lì{}Ên en[tsf(!.Ì, *'hercas tn (þ

sa-q{. lteiúre tttu lt¡e gú¡l¡ i5 ru [;c'r;1
jrrrlgnrcnt fronr lrein¡5 entêrod' Ho'Àtl'tr'

jrul¡¡rncnt neetl nt¡t h¿t'c L+cl enlÈ¡til f;t

iïtr¡rler s,bstenth¡n to |rtl a¡rlrupri*tt,

EÐ

t2, Sl Tle Seranth Oirtult sl¿tes fut

al¡s(tntion ls tpplupriaLe "it the irnprrtd

slÈte proceêdings satisfy ùe l'oìJ+*ìng rr
quilenrcnts: {¡i the juritel¿t ol judicid'ltt'

nsl,ur€ stat€ ¡roeædingu áre ongoir4¡ la

rhc ¡xr*eedings irnpllcatr: im¡rorÞnr slru

Lntereslåi and (S) there is åû aùqÚrt
opportunity In the ul¿te p¡otecdings l0

r¡ise conet¡tulion¡l drrllenges-

ÁFSt114¡,'rr. Ir-i*la¡il, S$s l"Jd ¡3t¿, lfÞ
(?tl¡ Clr.l9lilÌ}, These requirements É
satlstied here, 'lTe slete cnurt proder

S I l{lleJ(11. thc seuonrl basis un whichTltÉ'
tlfs rllegc subjùrt lnåltur luri:rliction- v'.'
u.S.C. q- lyu3. Whtrl¡ci rI.¡ 'an Pbil{
bt considrrt.! ro hr' rcttng r¡n,lcr tokr u

sldu tau is dircur¡ud [urlhct llt tllis oÉintÚr-

16di-004841



$8fi I5l l'.ull¡ii{itt, SUIPLEIH}:Nï, [d SË¡t¡t:S

;lnll thc 'Jrdlrl rn[ion" lrst, ltryrrr. ,: wlïïÌ srrlnrhtn ru+tftrt i]il.odurnqin-,.

-lïl'tllï' ljí llil.i,'li;'ii,,îXll'lii ;i:l;n*;;:l;nll*_;t* ll
thr"-e, onl.v thr' 'lrÍrrr ¿trirn', ¿r¡rl ..sl¡¡te çlff h,"o iio'"ff**r;rffii';.,¡]ilirri
tottqltlslort" tu$tfi Ètß u'rrttlt_cunsirltrirrg. ki¡,," ,r,t"<rn.+¡tutlorrul goalu Th¡t . mThr ttsts aru lhu[.r-¡nrr.ilic. .'t)nly 

Ùy sitt- 
"f,,n 

l_,iì,.¡¡¡r"l
iug lirrls atrrl u-+ighirr¡¡ rittr¡¡usLancus r:uu -- - '-r''
tlta ¡rot¡,¡t¡ri¡rrrr i¡¡r.olçer¡cnf ¡l' lhe S¿ure irr . f ll] l Uu1 tht sitrl¡rlioru fur lhe þl¿inl".t,
prilulu ccrLrJurt bu ut(l'il¡ut¿ti ig lrue eig- [s surse (han thi¡ un¡ly*it sugferfs ìì
nifilante." Ìlntt¡nt t'. tÍifiuirrgforr puJ. slatc a $ tU8il cluim agEinst a prirrtrl.
ü,9 1r1ü,3{fi U.S,716, In, Bl S.Cf, gst, 11'¡ì Þhi¡t¡flÊ must shon, ttar t¡. *fr,r.
É l..Ed.S¡l 15 {¡$6Ui D¡¡¡rf,arr¡ u. F¡¿il&'s dan[ inroked stalrauthority in*urh¡r¿1.
.il_11r.snrU rÍ. {-'nrfr, Jr¡c., glÐ F.td tzg¡, thut rhe def€ndant shuuld fru co,u¡,¡rn ù
tzg4{?th cjÌ.tcüü}. st{te rclor." lJar,is u_ u¡r¡ou Lj¡Jlt+¡f

tHl I'he'jnint autlan" t. '8att¡t 4Ê F.Sd '¿1, 25 (?th Cir,l$&tl- F,¡r

rrrcrl tn r¡qcs ]ike Ite¡r¿ir ,liofl;ii; exampte in ,Delt Brs .S",o, i;ü;;;.
lt.S, z{, s?, t't S,CL la', ür ¡,.n¿.2å is' *Tlllt:t' Coo*, Inc., ?98 F,2d t}1{ ri¡ft

(l98lJ), says lhu( a prluåte ¡elendrnf act¡ Utr-ltj86i, Lhe eourt helrl thrt r prirÍr
¡rntlar colpr of st¡rle lrw nhen he is .,¿ person bscâme ä slale {clor for purprc
*'illful ¡urtici¡urnl ln Jolnt rclirrn wilh the Ù¡ lhe stÊte acllun requircment tlen h
Iitlte n¡' lts agrn[s." ,4 ch¿ree of joint te¡rossts"ctl coll¡te¡'ul .rr¡ the ËlÉngÌ ûl

*clit¡n rn¡nnnls 1o alhginp "rn*a nr*. an ex pal'te orrlel lsstterl by a tourr. 1]'l
rnr'¡rl br¡t¡rerrr ptivutr. rnrl lr¡hlir netrri..s Lo c|i IMrtê order inslfncl¿d the sherill r¿

vl(ttilÎt' ¡rláirìtlff$ ronstílritionul rlshrs." ¡ts:tlst lhe ptÍrale letsun if nee¡l [É trì

(.'ttttni4¡[tnn ¡. &¡¡rll¡|uft,(Ìt¡ lrr]it"!I!rn- carlï öuL (he order. In lhcl c¡se it ìr¡-¡

frrr l/r'rrlr¡r. r,r¡... !rÈ.r F',2rr rHi,l{f Ilh :::.,ï::j'ü1, lT,,ï1,',:1"..:}:1u.-,llíli¡.ii,',1Íi iriiirig ri'rnriu r,. tìr{y, ìüI i..Zti , ¿.':i ¡¡.¡::¿- 5;:i :;.:i tiÈs:'::.:
'Í16, ¡lJ8 tgth Cir.llt&l} f"To plove a oo¡- Lenraintd 'in lhe lrac}g:ound ¡nd hemt

splrucy l*twcen privrts ¡lartles ¡nd thc totrhllrathejaincrl¡-r¡rjeû:nri¿ntd¡e¡no|

8üv€rûnlett unrler $ 1$ÉÈ1. sn Ngrscmûnt tleprjve Oar¡*nter'(ìüoli's drt¡on in erfulr-
t¡r ,mfttit!ß of lhe n¡ind¡' t¡ riolate constl. ittg a judicirl orrler r¡f lts rhprdclsr as rtat¡

lutlonirl lighls nrusl be ¡]o,¡rr,',1], '.å rs- ¡cf[un.'' -/rf r¿ liJ.lll, lierr, it r+uuld øl
quit'elntn! of fhe joint arLion churye ther+. lc ¡rossitrle to sry thal Drs, il¿¡sh¿I ¡rl
fore i¡ th¡t lruth pubtie rnrl priçrte ae lur:s Sfebbins invoked lhe ¡nwer ol fhe lltir¡å.
sh¡l'e ¡ {ortmoft, .uneonslitulionrl gual." Älturney Cenel.al's Úffiee, nhl¡h ¡em¡l¡rs h
,ltl If lhe di¡reLo¡s in questlon u.* un*i¡l- the backgrurrnrl: thry r¡e not ilEud lû

ingjy intimldated, however, {hey r.rr nut lnvoke irny ¡io*c.; they hrru n¡ coú or

willful joinl acfols who sh¿r* hlr_ perkilr's arlmlnist¡¡flvc unL:r,tu cur"y out, urdùej
hyputhetit'¿lly uneonslitutio¡at goris. see cnultl not call in frIr- per*i¡¡'s to h¡rl rirfl

{*,_T u lllrrr{icfpluce lirrtur¿ru¡¡¡, Jrrc., up if they 
"ontu¿ 

to-*tj.¡. fhe plrintiÉ*
?fr{ }',Zrl l:¡H,l;, til62 (?rh L"jr.tUBS}. rrEue, th;y r¡r, nùl.

l$ì I sup¡xno one rnul¡! [æ nn unu,,illing
er.cunsp¡r,'itor, but uhut is alJrgerl hera is
not th¡rt Drs. *ftr¡ch¡il and Stebt¡lrrs sh¡re
any urrtonstilulional goals or l¡eve eon-
s¡ilecì, horr:vu. un*illingly, to rJtln,ire t hu
lrl:rlntit'ls of tlLei¡. r,ights, hrt thlrt the¡.

tlll The ¡rlrinrilfs' lrest shol lt th¡

''titute tttn4rulsfun" Lest. unrler wlû.f
fi !!18;, cl¡lin muy t+ stuterl 'uÌ¿n ih¡

strl.e has so inr¡rliiarrrl irËelf lrì the ilÊf{n-

rlrr¡|.'s artlon !h¡t lhu st.¡tc h¿s in ¿Jlt{

cutrr¡rellerl the eclirrtr." sÍr¡rr¡¡;¡ {. (lftf'rllJ

TllllnÀ FÌ)UNIl.lTttlN fOR flt.t: À$IS r. t,!ìIÈKINS
(tt¿ß ¡st F.ssr,9,¡J 

'Jt 
tH.¡r çl¡, ¡mf l Ð3?

ÊÐ

¡1¡ì,,r,'llrriir, I¡rr., :19 F,Jrl Li¡${, lil,l}t (?rh
('¡r,]ll¡J't). Th[s le.qt arlgitrutc.rl i¡¡ 4rlifl-e-r
r S-IJ. lfr¿¡s Lt ¿'rr.. Stld tl.S. t{-1, l?0, $ü

S.Ct. 1fi!¡8. 2r¡ LEd.l(l I,tÈ il$?ü)- 't)rtL.c
tÌë Cùurl hulrl thul u "stale is rcslxrnuilrJc

fu¡ the lunconslilLrr.ionnll ue( oI e privatc
prrr¡ when the staie, [y lts l*u,, has cr¡m.
pelted the cc!.^" ''lVhen Lhe Sr¿le hss oo¡n-
¡runderl a Þalticulæ resu[[, il h¡s saverl [o
¡ts€lf th€ ¡nur*r lo determine that result
rod therehy 'to r ulgrrificunl €ttenü hâs
'bero¡ne lnvohed'fn it.'' /¡L {¡:ltalicn omi!.-
led). However the oon¡¡nlnd hus t+ in-
rolve uclion uruler colo¡ ol ¡ome ''stalute,
ordJnunce, ¡egulsllon. cue¿[m, or usage, oI
Ê S!¿tr,'' ln lhe language oJ $ lggf its¿lf,
Jd

tt2l The aclions chullrrrged hcre are
not arralogous to thE fil(ts ln.{djrltr,*,
*herr a nhitu !t'{}tnan wus rknietl ruetau_
r¡ltÈ seta icÊ (and sutrscqrrn[ly arrusttrl
l0r vagÌatrÉyì l¡erarrse she l+as jn thc Nnn-
peny of á,f¡jcan-.¡[¡nc¡'ieu¡rs. Thc Su¡rreln+
Cou¡'t huftl rh:¡{ it *r:l¡kl sltisiy state ac-
llon ¡f Ehe shuwerl lh¡tt .she w¿s renlsul
t{tvirn l*' 1l,r .l.l'.,1.1r¡,1 !"":!tr::.::,:! 

=:: 
:1::

T.qlt nf ¿ ct¡rle et¡force¡l crurlorn rurrr¡r-,Ì-
llìr8ßegtctsãtiun uf fl¡c rrr'es in hllssis.sippi
Wr.untr. .4rfrrI-c¡, ùlJE U-fi. au l?t, úOItCl $98. In thiu cusr, {lrcre rle Lwo
¡ction¡ atleËed to f¡r,ce lbc rliru:t¡¡rs to
ll.ng* t¡":t totes. ûne ir pro¡nsin¡ç rtr
hame llr. Siæl¡bins as u rlafc¡r,iarr! in ¡,

i1h{t- The orh¿r in invesrigrr.irrg l}r..tl¡rshall\ æhool, Thesc ¡rre l¡oth ¡rfficial
¡r¡cl¡ees, hut in the lìr:ut ¡rlarq nelrher ofuÊæ involvr u "cr¡n¡m'¡nrl." They rlo rrot
',S,aa tT* conduc!. they rre su¡rprsed f.aue[{e--thet 

these rli:.e{to¡s change their
]lF- Tl* clifference helneen inrluc€n¡enlqu r€(¡uir€lnent ir å mÉtter of rtugr.n:, brrt

",.-]"1 
lì(et¡lire rnll tllsl¡rrun¿iyn .is 

e¡l_

,;Te. ¡'oÌ examplc, in,ìdcrrriu¿¡¡ rL fl¡ jl-

fl:f ii litH ?;,r uiiü,:, i ï I t':"Jt
Uil^j' ll¡e eourl r,újÉclcll rhe iclel th¡r a

th;i shoÞ aliree¡n.jrrl tt¡¡rt hq.û\rs r,rr of- nohnrl give .rrlr[ tirkc rf n¡l|:rtlçr

üru'guirrilrg ¡lrrl lalrtr¡.-nl¡¡l:rHtnrc¡rt I,el¡-
lions," is tr]ertlve, altjrüugh ¡tnJlr,re u¡lnìt
rerrrgrrizr: that iL inyoltes y¡l.ious tft¡,Ë¡rtÍ
aml u¡¡wglton¡c inrlucenrelrts, lt r¡ig¡rl ¡Hr
diflcrcnt iI Mr. Pe¡Ìins h¡rrl helrt Ë Hun U,
Lhe hrurls of I)n¡. Mr¡shüll anrl Stetrt¡irn-,
bur rll l¡c tlirl rr¿s lt¡ natne orrc in u ¡r.u.
posul umeruhuent lo e la'psult anrl .,rllcgerl_

þ lnvestigate the srhoûl of another,

Morerrver. lhe conduct being indurcrj (a
cbangerl vut¿l is ¡o[ il¡elf unlarvfut, urrtike
the r'æíal dls{rlmlflaiion involvert i¡ .tJ-
icit¡ú. Eesentirlly the pìalntittr srgue tfifll
Mr, Pe¡'kíns trs¿d hls unrtoubletlly le¡giti_
melc authority to nùne f)¡. Stefuùins j¡ n

mmplaint. and lo inrestlgrt¿ Dr. tr{c.rshallk
scl¡ool in order bo get (hcm ltr rl¡ so¡ne-
thlng lawful, whieh fhe ¡rhrin!lfts nrgue uiil
}ave r¡nfu¡'tr¡n¡!.e rffm.Lq, lf thc rli¡errrnx
hed just ehrngetl their minds. thc.¡rlzintifls
u'onicl jrst have ta live '#irh iL lVhar
il[fïcrerrcu, ¡rs lar as thcir statut ar lìûlrxì-
tirl li ICILJ rlefe¡¡rlanls ¡¡nes, rloæ it rrrakc
if they +hangorl thel¡'r'oLer lr+rr¡usc af th+
itrlurcn¡r¡lts lly lr{r, Perlíls-! Flvr:n il Hr.
-ixkù.s ¡iltÉnill)t¡f, l+-ljt.rr t{¡ vlt)ldtc thr
¡rlnintlllb' cortsf.iturionrl righrs [:y grtrln¡I
lhese rlircctrlrs ht Írrlu ¿u u¡rprurc thr xsl.
llelttrnl, the plaìntlfls flo nt)t üxlrhin, 0i-
thc¡'rvjth uulhurity o¡.*ith logic, hur+ thr
rlircut¡l's r¿n be ehurgerl wlth vkrlaring thc
pluinlill*' righlr avcn unrler. turrqrulshn if
they rlo whut Lhey hurl a lawfrrl righ! l.t rlr
irt rny evenL.

Slnrc cnjoining Mr. l¡r,r.kitr-r *nukl lrc
¡roirlltss, ¡n¡l D¡s. Mnrshull u¡rl Srtlrtrius
ETe no[ slat.l acl.o¡s nl¡ll cannr¡t be uurrl
unLlcr Sertirn lfll{3, thcre is nu ¡.elicfrh¿t I
trn gire Lhel woultl rctlre.rs 1lhirrt.ifl!,trl¡¡-
plirinf.. They laek stunrling. t rüstuin l¡
å.hy ryenl, The ¡rhirtifle' ¡ììûtlon firr ¿r

lentpot'atT tcsitïrlnlng oftier ln[s[ therrl-
fa¡'r: l¡e rlorricrl. The actiorr ìs rJislr¡isscrl.

-rf\-_lo Ërrr ¡Hllr rrsßx)\Í,/.*
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8312 eB4 ??0r

PAUL HAYES TUCKER, aDireotor of
the Terra Foundation for the Arts, et a1.,

Plaintiffs,

v.

DEAII BUNTROCI{" a Director of the
Tena Foundation for the Arts, et al.,

Defend.urts.

l{tÌ E t}l Im00

rN THE CTR.CUTT COURT O[' CDOK COTTNTY, TLLTNOIS
COUI\TY DEFARTMENT, CHANCERY I}I\¡ISION

0l/04/02 l3:5$ P,002/080

)
)
)
)
)
)
)
)
)
)
)

No.0l L 9112

IudgeJuüaM. Nou¡icki

NCITICE OF IITTT,ING

To: See Attached Sergice List

PLEASE TAI{E NOTICE that ouFritlay, Januaqr 4,ZOOZ' we filed a

Memorandum of Larvin Support ofDr. Stebbins' ærd Dr. Mæshall's Motion to Disuiss, orin

tbe Älteffi:ative For a Stay, a cöpy of lt¡hich is hereb',' served upon yorI.

Dß. T]IfrODORE E. 5TEBBINS, J& AI{D
DR. SIITPEAIIIIE PACE MARSHALL

By:
One ofTheir Attorneys

WilliamP. Schuman
McDermotÇ \ñ/iil e Emery
227 WesÍ,Monroe Stueet

Chicago, Ill¡uois 60606-5097
(312) 372-2ûoo
Finn LD. No. 90539

cEI99 38054f2- l-060885-0013

16di-004843



8312 98! 7?00 l{il E ciltcAû0 0ltI4l02 l3:50 P,003/080

CERTMTCÄTN OF .qER\¡TCE

I" Liz¿beth Boyer, attorney for Dr. Theodore tr. Stebbi¡s, Jr. and Dr, StephaniE Pace

Marshall, state that I caused to bc served â copy oftl.r: Memoraudum of Law in Suppor{ of Dn

Stebbins' and Dr. Manshall's Motion to Disrriss, or in fùe Altemativc For n Stay by c¿using

â copy to be sent by facsiuíle to the named parties on the attached service list as set forth on the

attachedtanssrissíon sheet The following named pafies were also served by messenger:

Robcrt p. f,rrmming
Thomas C. Cronin
Cumrnir¡s 6¿ ç¡6nìno LLC
77 Wffit.s/acker Drive
suite 4800
Chicago,IL 60601

David ,4- Novoselsþ
Novoselsþ Law Offices
120 North LaSalle Sheet
Suire 1400
Chicago, ïL 60602

L.izabeth B
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8312 gB4 7?tl0 l{I,I E C}lICAIO

SERVTCE LIIJT

PauI Haveg Tucker. et aI. v. f)rpan Bunfrock et al'
0r L 9112

0l/04/02 l3:50 P,004/080

üilliam Quinlan LisaM- Hegedus
James R. Carroll Jasmine de ia Tore
Qnìnla¡ & Crishaff. Ltd-
30 ¡¡ontt La-9a11e Stect
srúrë 2900
Clricago, Illinois 60602

K, Chris Todd
N:il M. Gorsuch
JcrhnH. Longwell
K:llogg, Huber, Hansen, Todd & Evans
1tì15 M. StreeÇ N.1ü/.

Srúte 400
S'ashington, DC.20036

Lrrona¡d Garmsnt
Lirwrenee Levinson
Veflrer, Lüpf€rt, Bfffherq McPherson &
Hand
9{11 15ü' Steef N.W.
Suite 700
gr¿shiil gton, D.C. 20005

Eiic D. Brandfoubrsuer
Grippo & Elden
2:¿7 WestMonme SEcËt, Suite 3600
Chicago,IL 60606

Thomas R- Mulro¡ Jr.
.AIan\M. Nicgorski
Nfulroy, Scandagli4 Marrinsoü, Ryan
55 EastMonroe Street
fhicago,IL 60603

FloydD. Perkins Jefte'y GraY
Thomas loppolo Therese Haffis
Assistffit Attorney Geuerâl & Bureau

Ctief of Charitabie Trusts
100 We$t Randolph Street
Thi¡dFloor
Chicago, Iliiuois 60601

Robc¡rtP. Cummins
Thomas Ç. Cronin
Ç¡rmrnins g Ç¡gnin, LLC
77 West Tffackcr Drive
Suitc 4{t00
Chicago, Illinois 60601

David.A- Novoselsþ
NovoselskyL¿v¡ OfEceE
120 North L¿Salle Sheet
Suite 1400
Chioago, trlirtois 60602

WilliamF. Coulon
Stephen C. Carlson
Susan A. Stone
Lori L. Rocser
Sidley Austin Browu &'Wood
10 South Dearbonr SteEt
Chicago, Illinois 60603

Scoft f. Szala
Winston & Strawn
35 'West'lV¿cker Drive
Chicago, Illinois 60601

cHI99 3t05523-1.060885.00¡3
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IN THE CIRCI.IIT COURT OF COOK COLINTY, CHICAGO, ILLINOIS

COI.INTY DEPARTMENT, LAW DTVISION

PATIL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, fLIDITH TERRA, a Director of
the Terra Foundation for the Arts, and ALAN K.

SIMPSON, a Director of the Terra Foundation for the Arts,

Plaintiffs,

v

DEAN BLINTROCK, a Director of the Terra Foundation

for the Arts, RONALD GIDWITZ, aDirector of the Terra

Foundation for the Arts; MARGARET DALEY, a Director
of the Terra Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts; STEPHANIE

PACE MARSHALL, a Director of the Terra Foundation for

the Arts; THEODORE STEBBINS, a Director of the Terra

Foundation for the Arts; JAMES R. DONNELLEY, ffi individual;

MARSHALL FIELD V, an individual; KATHLBEN A.

FOSTER, an individual; ROBERT S. HAMADA, ffi individual;
FREDERICK A. KREHBIEL, an individual; THE TERRA

FOLTNDATION FOR THE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney General of lllinois;
FLOYD D. PERKINS, Assistant Illinois Attorney General;

WINSTON & STRAWN, an Illinois Partnership; and

SIDLEY & AUSTIN, an Illinois Partnership

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No.01 L009Il2

Judge Julia M. Nowicki

N&S MOTION TO

Winston & Strawn moves to dismiss Count III of Plaintiffs Paul Hayes Tucker ("Tucker"),

Judith Terra ("Terra"), and Alan Simpson ("Simpson") as follows:

On Novemb er 20,2001, this Court granted Plaintiffs Tucker, Tetra, and Simpson

leave to add Winston & Strawn as a named defendant in the First Amended Complaint'

2. Under 735 ILSC 512-615,Winston & Strawn's Motionto dismiss shouldbe granted

for the following reasons:

16di-004847



(1) The dissenting directors fail to state a colorable claim against Winston &
Strawn;

(Z) Courts frown upon disqualifying counsel as a litigation ploy;

(3) The dissenting directors have no standing to sue Winston & Strawn;

(4) The dissenting directors also fail to state a claim against'Winston & Shawn

with the requisite specificity; and

(5) The dissenting directors' claim for declaratory relief is non-justiciable.

3. Winston & Strawn submits herewith a Memorandum in Support of its Motion to

Dismiss outlining these points further.

4. In addition, to the extent that Tucker, Terra, or Simpson assert that other issues

remain against'Winston & Strawn, it adopts byreference the memoranda of the other defendants on

those other purported remaining issues and where they further support Winston & Strawn's position

discussed herein.

WHEREFORE, for the reasons stated herein and in the supporting memoranda,

'Winston & Strawn prays that its motion to dismiss be granted, and that it be awarded such other

relief as just and appropriate.

Respectfully submitted,

Winston & Strawn

By:
One of

Scott J. Szala
'Winston & Strawn -#4200
35 V/est Wacker Drive
Chicago, Illinois 60601

3 12-558-s600
#90875

2
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IN THE CIRCUIT COURT OF COOK COLINTY, CHICAGO,ILLINOIS
COTINTY DEPARTMENT, LAW DTVISION

JAN I 4 2002
PAIIL HAYES TUCKER, a Director of the Terra

Foundation for the Afts, fUDITH TERRA, a Director of
the Terra Foundation for the Arts, and ALAN K.
SIMPSON, a Director of the Terra Foundation for the Arts,

No.01 L009ll2
Plaintifß,

Judge Julia M. Nowicki
v

DEAN BI-INTROCK, a Director of the Tera Foundation
for the Arts, RONALD GIDWITZ, a Director of the Terra
Foundation for the Arts; MARGARET DALEY, a Director
of the Terra Foundation for the Arts; ARTHtIR HARTMAN,
a Director of the Terra Foundation for the Arts; STEPHANIE
PACE MARSHALL, a Director of the Terra Foundation for
the Arts; TFIEODORE STEBBINS, a Director of the Terra
Foundation for the Arts; JAMES R. DONNELLEY, ffi individual;
MARSHALL FIELD V, ffi individual; KATHLEEN A.
FOSTER, an individual; ROBERT S. HAMADA, Ð individual;
FREDERICK A. KREHBIEL, an individual; THE TERRA
FOTINDATION FOR THE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney General of lllinois;
FLOYD D. PERKINS, Assistant Illinois Attorney General;

V/INSTON & STRAWN, an Illinois Partnership; and

SIDLEY & AUSTIN, an Illinois Partnership

To: See Attached Service List

NOTICE OF G AND CERTIFICATE OF'SE,RVICE

Please take notice that on January 7,2002, we filed with the Clerk of the Circuit

Court of Cook County, Law Division, Winston & Strawn's Motion to Dismiss and Memorandum in

Support of its Motion to Dismiss, a copy of which is attached and hereby served upon you.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

16di-004849



Respectfully submitted,

Winston & Strawn

By:
One of Its Attorneys

Scott J. Szala
Winston&Strawn-#4200
35 West Wacker Drive
Chicago, Illinois 60601

3 12-558-5600
#90875

2
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sERVrcE L]sT

PauI Hayes Tuckcr. et aI. v. Dçan BuntroclL et at..
01 L9lrz

FloydD. PEúi¡s IeftreyCray
ïtomas Ioppolo TheresE IIErÌis
Assistæt Attoruey Goneral & Br¡rçau
fridof Ctadtablc Tn¡sæ

100 West Råüdotph StuËet
ThirdFloor
Chicago, nlùrois 60601

RobcrtP. C\¡mmins
Thouas C. Ctoniu
Cunmins &Cüo'trirt I¿C
77 WwtWacke;rhw
Suitê 4800
Chicago, IIIínois 60601

DcvidA Novosclsky
Novosel$lçJ¡LawOffices
l20Nsrth LaSalle SEeet
sltiÞ 1400
ffcngp,Illiuois 60Éi02

T9îlliam F- Conlon
Stophen C, Cffilso!
Sr¡sm A. Sbne
Loril,. Rocser
Si.dlcy Austin B¡pwn & f/ood
10 SouthDesborn Sbeet
Çticago, Illiuois 60603

Scott L SzaI¿
Wnsbn & Stnfln
35 \rVcst'WackerDrive
Chicago,Iüinois 60601

V,¡illio aühlån LisaM llçgedus
ïimesR Carroll JasmiucdelaTore
Q,'iula. & Cïiehau, Ltd-
3t) NorthLaSatle Street
Suib2900
Ciúcago,Illinois @6ü2

K. C,his Todd
N'!itM. Gûìsuûtt
Jc'bn [L Longwoll
K':llog& Iluber,IIäserL Todd & Eva¡s
1615 M. Steeq ¡1.W.
S¡rib400
llashiugtora DC. 20036

IlÐnâfd CrArncst
Lrrw¡enco L¡rt'insü.
Vcnrer, Liipfert, Benrhard, McPhersûn &,
H¡urd
9Cr1 15ù StÊËqN.W.
Suit€ 700
WashingtoD, D.C,20005

Eric D. Brandfonb¡cuer
G¡rppo & Eldeil
227 lVest Monroe Stneet, Suite 3600
Cl'ricago, IL 6060ó

Ttrcmec R- MUIroy, Jr.
AIm'W. Nicgorski
lvfulro¡ Scøndaglia" lvfarrinsou, R¡¡Ð
55 EastMouroe Street
Ç*icago,IL 60603
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IN THE CIRCLIIT COURT OF COOK COTINTY, CHICAGO, ILLINOIS

COLI'NTY DEPARTMENT, LAW DTVISION

PAI-IL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, JUDITH TERRA, a Director of
the Terra Foundation for the Arts, and ALAN K.
SIMPSON, a Director of the Terra Foundation for the Arts,

Plaintiffs,

v
No. 01 L 009112

DEAN BLTNTROCK, a Director of the Terra Foundation
for the Arts, RONALD GIDMTZ, aDirector of the Terra

Foundation for the Arts; MARGARET DALEY, a Director
of the Terra Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arts; STEPHANIE
PACE MARSHALL, a Director of the Terra Foundation for
the Arts; THEODORE STEBBINS, a Director of the Terra

Foundation for the Arts; JAMES R. DONNELLEY, ffi individual;
MARSHALL FIELD V, ffi individual; KATHLEEN A.
FOSTER, an individual; ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEL, an individual; THE TERRA
FOUNDATION FOR THE ARTS, an Illinois Not-For-Profit
Corporation; JAMES E. RYAN, Attorney General of lllinois;
FLOYD D. PERKINS, Assistant Iliinois Attomey General;

V/INSTON & STRAWN, an Illinois Parrnership; and

SIDLEY & AUSTIN, an Illinois Partnership

Judge Julia M. Nowicki

WINSTON & STRA\ryN'S MEMORANDUM IN SUPPORT
OF ITS MOTION TO DISMISS

Defendant Winston & Strawn moves to dismiss the purported claim ofPlaintiffs Paul Hayes

Tucker ("Tucker"), Judith Terra ("Terra"), and Alan Simpson ("Simpson") in the First Amended

Complaint ("Complaint" oÍ "Cmpt") filed against it. In short, Plaintiffs Complaint fails to allege

any colorable claim against Winston & Strawn. As such, under 735 ILCS 512-615, Winston &

Strawn's motion to dismiss should be granted

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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B Facts

Defendant Terra Foundation for the Arts ("Terra Foundation") is a not-for-profit corporation

which oversees an American art collection and other assets. Cmpt,'1f 1. Plaintiffs Tucker, Terra, and

Simpson, and are non-resident directors of the Terra Foundation. Id.,'1T1[7-9. Defendant Winston &

Strawn is an Illinois partnership and counsel to the Terra Foundation. Id.,flz4. Winston & Strawn

has not filed an appearance for any defendant in this lawsuit other than itself.

The Buntrock Lawsuit. Mediation. And The Consent Judgment And Order

In September 2000, Terra Foundation Directors Dean Buntrock and Ron Gidwitz filed a

lawsuit against the Terra Foundation and certain of its directors, Tucker, Simpson, and Terra in

Buntrock v. Terra Foundation, Circuit Court of Cook County, Chicago, Illinois aileging certain

breaches of fiduciary duty regarding a possible move of the Terra Foundation and its assets out of

Chicago. Id., 1141. Thereafter, the Attorney General of the State of lllinois (the "State") intervened.

Id., T43. After a mediation, established by the presiding judge, the Honorable Dorothy Kirie

Kinnaird, among the directors, the State, and the mediator, a proposed settlement was reached.

OnJune 29,200I,theTerraFoundationBoardmettoconsidertheproposedsettlement. Id.,

n67. A quorum being present, by a vote of 6-2, the directors approved the Consent Order and

Judgment providing, in part, that the Terra Foundation must remain headquartered in Illinois for 50

years, must exhibít its American Art collection in the Chicago area during that time, and must have

elections for five new Board members. Id.,nn67,73. While Tera and Tucker voted against the

proposal, Simpson did not bother to attend this Board meeting. Id. (Tucker, Terra, and Simpson

hereafter will sometimes be referred as the "dissenting directors.") AnJuly26,2007,Judge Kinnaird

entered the Consent Judgment and Order memorializing this settlement. On August 22,2001,

2
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Tucker, Simpson, and Terra filed a notice of appeal from Judge Kinnaird's July 26 Order.

The Tucker. Terra. and Simpson Lawsuit

On July 31,200I, Tucker, Terra, and Simpson sued the TerraFoundation, certain of its

directors,thestate'sAttorneyGeneralandhisassistant,FloydPerkins. OnNovember20,2001,this

Court granted the dissenting directors' leave to file its First Amended Complaint and sue the five new

members of the Terra Foundation's Board, Sidiey & Austin, now Sidley, Austin, Brown & Wood

("Sidley"), and Winston & Strawn.

According to the Complaint, contrary to the Illinois Rules of Professional Conduct, 'Winston

& Strawn "continues to engage in the concurrent, adverse representation of the Foundation and at

leastoneofthedefendantdirectors." Id.,I1J87-88. Thatdirectorisunidentified. Allegedly,Winston

& Strawn has a "hopelessly conflicted representation" because it acts as "corporate" counsel for the

Terra Foundation and this unidentified director client. Id., f88. Allegedly, Winston & Strawn

provides substantive legal counsel regarding litigation tactics and outcomes, resulting in a breach of

fiduciary obligations to the Terra Foundation and its directors. Id. Tucker, Terra, and Simpson

further allege that Winston & Strawn compounds these purported breaches and violations of ethical

rules -- Illinois Rules of Professional Conduct, Rules 1 . 1, l.3, 1.4, and I .7 --byfailing to ohallenge

Sidley's representation in the Buntrock case. Id., tf90, The dissenting directors claim that W'inston &

Strawn knew that: serious breaches of alleged fiduciary duties were asserted against one or more of

the Board members; the mediator was allegedly conflicted; and the State's intervention was

improvident. Id., 1i91. The dissenting directors faii to state or allege that: breaches of fiduciary duty

were first alleged against themselves in the Buntrock case; Winston & Strawn was not part of the

mediation sessions and did not recommend or appoint the mediator (Judge Kinnaird did); and

J
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'Winston & Strawn had no authority to stop the State from intervening in the Buntrock case. The

dissenting directors further allege that V/inston & Strawn's inaction and conduct (and that of Sidley)

has purportedly compromised the interests of the Terra Foundation because certain legal fees would

have been avoided through the retention of independent counsel. !f92. The Complaint does not

allege how or what actions "independent counsel" would have taken which would have persuaded

Judge Kinnaird not to enter the 1uIy26,2001 Consent Judgment and Order, especially since Winston

& Strawn did not represent aparty in the Buntrock lawsuit. The Complaint further does not allege

that the dissenting directors ever made a proposal before the Terra Foundation Board (much less

voted on one) not to have Winston & Strawn continue as "corporate" or outside counsel. Moreover,

the Complaint does not allege that the dissenting directors permitted Winston & Strawn to continue

as general counsel. Finally, Tucker, Terra, and Simpson allege that Winston & Strawn continue to

cause damage to them personally because it purportedly is "aiding and abetting" further actions of the

defendant directors. Id., 1T 93. The Complaint alleges no specific actions which Winston & Strawn

has allegedly "aided and abetted."

Tucker, Terra, and Simpson only allege one prayer for relief against Winston & Strawn --

Count III dealing with declaratory relief. See Cmpt, tllJ 104-107, ,Specifically, the dissenting

directors seek a "declaration that the representation of the Foundation by Winston & Strawn . . . is,

and has been, tainted by conflicts of interest in violation of W'inston & Strawn's fiduciary duties and

is inconsistent with applicable provisions of the Illinois Rules ofProfessional Conduct; and that, as a

result of such obvious and foreseeable conflicts of interest, 'Winston & Strawn . . . [is] disqualified

from any further representation of the Foundation or its directors in this litigation." Cmpt, Prayer for

Relief. Again, Tucker, Terra, and Simpson fail to list one defendant for whom'Winston & Strawn

4
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I.

has filed any appearance in this case, except itself.

Argument

THE DISSENTING DIRECTORS FAIL TO STATE A COLORABLE CLAIM
AGAINST \ryINSTON & STRAWN.

IV'inston & Strawn is in an anomalous position. Winston & Strawn did not represent any of

the parties in the litigation before Judge Kinnaird during the alleged critical events: at the time of the

mediation in the Buntrock case; at the time that the Terra Foundation Board voted 6-2 to adopt the

mediator's proposed settlement; and at the time Judge Kinnaird entered the Consent Judgment and

Order. Equally noteworthy, on June 29 ,200I,Winston & Strawn even counseled the directors not to

vote on the mediator's proposal if they had a concern about their own potential conflict of interests.

Yet somehow, Tucker, TelTa, and Simpson trumped up a claim against it in this lawsuit. This

purported claim is frivolous. The dissenting directors'lawsuit against'Winston & Strawn shouldbe

summarily dismissed under 735 ILCS 512-615.

A. Courts Frown Upon Disqualifvins Counsel As A Litigation Plov.

Since Winston & Strawn was not counsel of record for anylitigant in the Buntrock case at the

time of the alleged critical events, the dissenting directors have tried a novel approach. Tucker,

Terra, and Simpson have sued the general counsel of the Terra Foundation without so much as

submitting a resolution before the Terra Foundation to remove 'Winston & Strawn as its general

counsel, much less to have the Board vote on such a proposal. In essence, the dissenting directors

seek to disqualiff the firm by naming Winston & Strawn as a party defendant. The courts in lllinois

frown upon such a litigation ploy.

In Schwartz v. Cortelloni, 177 lll.2d 166,178, 685 N.E.2d 871,877 (1997), the Illinois

5
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Supreme Court emphasized that "caution must be exercised to guard against motions to disqualify

being used as tools forharassment." Similarly, in'Weil. Freiburg & Thomas v. SaraLee Corp., 218

Il1. App. 3d 383, 396,577 N.E.2d 1344,1354 (lst Dist. l99I), the First District Appellate Court

stressed: "our courts disapprove of the use of disqualification motions as a tactical weapon in

litigation insofar as such motions can be misused for purposes of harassment." Accord, Guillen v.

City of Chicago, 956 F. Supp 1476,1421 (N.D. Itl. 1997) (stating that cases and the Rules of

Professional Conduct recogníze that motions for disqualification should be viewed with extreme

caution for they can be misused as techniques of harassment.) Attomey disqualification is a "drastic

measure" which "destroys the attorney-client relationship by prohibiting a party from representation

by counsel of his or her choosing." Schwartz, T77 Ill.2d at L78,685 N.E.2d at877. Clearly, the

dissenting directors seek to destroy the attorney-client relationship of Winston & Strawn and the

Terra Foundation.

Such a litigation ploy has already been rejected by an Illinois court. In Hannan v. Watt, 147

Il1. App. 3d 456,461,4g7 N.E.2d 1307,1310 (1st Dist. 1986), the Appellate Court affirmed the

denial of a preliminary injunction motion and dismissal of a complaint against a defendant law firm

which had previously represented the plaintiff airline pilots. The court underscored that the Illinois

Code of Professional Responsibility (the predecessor to the existing Rules of Professional Conduct)

does not by its own terms "create independent rights of action." Id. The court saw the ploy forwhat

it was: "[T]his case is nothing more than an action to disquali$r . . . fthe law firm] from partaking in

the current proceedings." Id. As a result, the court rejected the attempt by one company's airline

pilots to disqualiff the law firm representing another airlines'pilots. The court also decried attempts

to disqualiff counsel which are used as tactical weapons for harassment. Id.

6
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B. The Diss en tins Have No Standins To Sue & Strawn.

The dissenting directors also do not have standing to raise the purported claim against

Winston & Strawn. As such, 
'Winston & Strawn's motion to dismiss should be granted.

Specifically, Tucker, Terra, and Simpsonhave failedto make aproper "demand" on the Terra

Foundation Board to remove Winston & Strawn as general counsel.u As stated, they themselves

have failed to make anyproposal to remove Winston & Strawn as the Board's general counsel, and

they have failed to call for a vote on this issue. Accordingly, the dissenting directors' attempt to

interfere in the attomey-client relationship should be rejected. Renard v. Columbia Broad.castine

Svstem. Inc. , L26IIL. App. 3d 563 568, 467 N.E.2d 1090, 1094 (1st Dist. 1984) ("Absent a complaint

by the affected PartY, aparty has no status to object to the representation of an adverse party by an

attorneyofhis choice."); see Schwartz,L77Ill.2dat173-74,685 N.E.2d at875 (statingthatonlya

client can bring a Rule 1.9 conflict claim). Accordingly, this Court should reject the dissenting

directors'attempt to bring this claim against Winston & Strawn.

II. THE DISSENTING DIRECTORS ALSO FAIL TO STATE A CLAIM AGAINST
WINSTON & STRA\ilN WITH THE REQUISITE SPECIFICITY.

A plaintiff is required by Illinois law to plead a complaint with sufficient facts to bring a

claim within the cause of action asserted, Vemon v. Schuster ,I79IIL2d.338,344,688N.8.2d1172,

1175 (Igg7). A well-pleaded complaint must allege more than "mere conclusions.', Martin v.

Federal Life Ins. Co., 109 lll. App. 3d 596, 608, 440 N.E.2d 998, 1007 (lst Dist. 1982). Under

Illinois' fact-pleading requirements, Vernon, Id., the dissenting directors'Complaint against Winston

& Strawn fails.

1/ gl': 805 IICS 5/7.80 (Under the Illinois Business Corporatist Act, a shareholder must generally make a demand upon the corporatiqr before
filing a lawsuit.)

7
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While citing certain purported applicable rules of the Rules of Professional Conduct,u the

dissenting directors' conclusory allegations simply belie their unhappiness with the mediation

process itself, the mediator's settlement proposal, the Terra Foundation Board's 6-2 vote on the

settlement proposal, and Judge Kinnaird's Judgment Consent and Order, all of which Winston &

Strawn was not involved with and for which it can have no legal liability. Tucker, Terra, and

Simpson have not alleged, and cannot allege (much less with the requisite specificity), that Winston

& Strawn controlled these processes. Accordingly, under Illinois law, the Complaint against

Winston & Strawn should be dismissed.

III. THE DISSENTING DIRECTORS' CLAIM FOR DECLARATORY RELIEF' IS

NON,JUSTICIABLE.

Under Count Itr of the Complaint, the dissenting directors seek a declaratory judgment that

Winston & Strawn's representation has been so "tainted by conflicts of interest" in violation of the

firm's fiduciary duties and ethical responsibilities to the Terra Foundation that the firm should be

disqualified from "any further representation of the Foundation or its directors in this litigation."

Cmpt, Count III, Prayer for Relief. The dissenting directors'claim is non-justiciable, and as such,

the Complaint against Winston & Strawn should be dismissed.

To prevail on a claim for declaratory judgment, (1) a plaintiff must have a tangible legal

z Euen a cursory review ofthe Rules ofProfessional Conduct reveals their inapplicability here. Rule I . 1 deals generally

with the competéncy of counsel, Rule l.3 deals generally with a lawyer's diligence in representi:rg a client, and Rule 1.4

deals generalìy with communicating with a client. The dissenting directors fail to allege any colorable claim against

V/instãn & Strawn under these rules and for which they have standing. See text, Section IB, SUpI4' Moreover, the

dissenting directors fail to allege anything at all, much less with suffrcient specificify, what a puported "independent

counsel" would have done or aãvised the Terra Foundation different than Winston & Strawn did. They fail to speciff

what substantive "litigation tactics and outcomes" Winston & Strawn allegedly advised the Terra Foundation. See

Complaint, fl88. They conspicuously fail to allege that Judge Kinnaird repeatedly rejected the dissenting directors'

attempts to disqualiff Sidley, which, Winston & Strawn submits, means that it cannot, as a matter of law, be deemed to

have violated any purported duty regarding the continued representation ofSidley as litigation counsel in the Buntrock

case. See Complaint, lf91 . The dissenting directors' last claim involving Rule 1 .7 (representing clients with adverse

interests) also has no specificity nor merit. Again, if Tucker, Tena, and Simpson truly believed this was a legitimate

issue, and not a "fishing expedition" and litigation ploy (see Complaint, '1f90), this undoubtedly would have been raised in

8
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interest; (2) a defendant must have an adverse interest; and (3) an actual controversy regarding that

interest must extst hrc 296lll. App. 3d 684,

689,695 N.E.2d 882, 887 (4th Dist. 1998). An actual controversy exists if there is a legitimate

dispute requiring an immediate and definite determination of the parties' rights, the resolution of

which would help terminate all or part of the dispute. Villaee of Mavwood Bd. of Fire & Police

Comm'rs v. Dep't of Human Rts. ,296ILL. App. 3d 570,575,695 N.E.2d 570,575 N.E.2d 873,877

(lst Dist. 1998). The ripeness doctrine precludes entry of a declaratoryjudgment unless an actual

controversy exists. Id. Under the Complaint, Tucker, Terra, and Simpson cannot prevail on their

claim because no actual controversy worthy of declaratory relief exists.

First, the dissenting directors, as previously discussed, do not have a tangible legal interest

(or standing to bring a claim) against 'Winston & Stawn. Second, until the filing of the First

Amended Complaint, Winston & Strawn has not had an adverse interest to the dissenting directors.

Most assuredly, the dissenting directors cannot seriously believe that they can sue Winston & Strawn

and thereby create a disqualifying conflict. Hannan v. Watt ,147 lll. App. 3d 456,461,497 N.E'Zí

1307 ,1 3 I 0 ( 1 st Dist. 1 986). Third, Winston & Strawn has not represented the Terra Foundation "in

this litigation." As the Court knows, the law firm ofMulroy, Scand aglia,Marrinson, Ryanhas taken

over from Sidley as litigation counsel for the Terra Foundation here. Clearly, there is no actual

controversy that is justiciable. Thus, the dissenting directors' attempt to obtain such a declaratory

judgment would be a prohibited advisory opinion. CGE Ford Heishts. L.L.C.. v. Miller, 306 I11.

App.431, 44\,714N.E.2d 35,42 (1st Dist. 1999).

In short, Tucker, Terra, and Simpson's claim for declaratoryreliefhas no basis in fact or law.

9
a Board resolution and put to a Board vote
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IV. CONCLUSION

'Wherefore, for the reasons stated herein, Winston & Strawn prays this Court grant its motion

to dismiss under 735 ILCS 512-615 and such other relief as deemed appropriate by the Court.x

Respectfully submitted,

Winston & Strawn

By:
One of Its

Scott J. Szala
Winston & Strawn
35 West Wacker Drive
Chicago, Illinois
3 12-s58-5600
#9087s

a If Winston & Strawn's motion to dismiss is granted, it believes that an Illinois Supreme Court Rule 137 motion for
sanctions would be appropriate.

10
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHA¡ICERY DIVISION

PAUL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, et a1.,

Plaintiffs,
v No. 01 L009lt2

Judge JuliaM. NowickiDEAN BUNTROCK, a Director of the Terra Foundation

for the Arts, et a1.,

Defendants.

Transferred from Law
Division

Notice of Filine

To: See attached Service List

PLEASE TAKE NOTICE that on January 8,2002, we filed with the

Clerk of the Circuit Court of Cook County, Law Division, A Compendium of Cases

Cited in the Terra Foundation's Memorandum in Support of its Motion to Dismiss'

or ín the Alternatíve to Stay, Counts Ir II and IV of Plaintiffs' Amended Complaint.

One of the Attorneys for: THE TERRA
FOI]NDATION FOR THE ARTS

)
)
)
)
)
)
)
)
)
)

Mulroy Ma:rinson, Ryan (#3 8050)

CATE OF

Under penalties as provided by law pursuant to Section l-109 of the Code

of Civil Procedure, l, P,ric J. Muñoz, certify that I caused to be served this Notice of
Filing by delivering a copy via first class U.S. mail to each of the counsel of record in the

abovã cáptioned matter (see attached service list) by 5:00 p.m. on January 8,2002'

fu-æ?-
Eric J
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Pøul Hayes Tucker, et øL v. Dean Buntrock, et aL
Case No. 01 L 009112

SERVICE LIS

'William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 WestMonroe Street
Chicago, f. 60606'5097

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard
McPherson & Hand
901 15d'SheetN.W., Suite 700

V/ashington, D.C. 20005

Floyd D. Perkins
Thomas Ioppolo
Jeftey Gray
Therese Harris
Assistant Attorney General & Bureau
Chief of Charitable Trusts
1001West Randolph Street, 13ù Floor
Chicago,IL 60601

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.'W., Suite 400
Washington, D.C. 20036

V/illiam Quinlan
James R. Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Crisham, Ltd.
30 North LaSalle Street, Suite 2900
Chicago, f- 60602

David A. Novoselsþ
NovoselsþLaw Offices
120 Norttr LaSalle Street
Suite 1400
Chicago, IL 60602

V/illiam F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearborn Steet
Chicago,Il 60603

Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe Street
Suite 3600
Chicago,Il 60606

Scott J. Szala
\ù/inston & Snawn
35 rWest Wacker Drive
Chicago,IL 60601
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ffi JAN{{ 2002

January 8,2002

VIA: U.S. MAIL

TO All Attorneys of Record
See attached Service List

Re: Tucker et al. v. Buntrock et al., Case No. 0l L 009112

Enclosed please find the Terra Foundation's Notice of Filing for its Compendium of
Cases Cited in the Terra Foundation's Memorandum in Support of its Motion to Dismiss, or in
the Alternative to Stay, Counts I, II and IV of Plaintiffs' Amended Complaint, which we filed
with the Clerk of the Circuit Court of Cook County, Law Division, on January 8,2002.

Very truly yours,

44.fu.a*^-z-
Eric J. Muñoz

lejm

Enclosure

55 E. Monroe
39th Floor
Chicago, lllinois 60603
(312) 580-2020 phone

{312) 782-3806 fax
www.msmrlaw.com 16di-004866



William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227'West Monroe Street
Chicago, IL 60606-5097

Robert P. Cummins
Thomas C. Cronin '

Cummins & Cronin, LLC
77 rü/est Wacker Drive
Suite 4800
Chicago,IL 60601

Leonard Garment
Lawrence Levinson
Vemer, Liipfert Bernhard,
McPherson & Hand
901 l5d'StreetN.rttl., Suite 700
tü/ashington, D.C. 20005

Paul Hayes Tucke4 et aI v. Dean Buntrock, et aI
Case No. 01 L 009112

SERVICE LIST

FloydD. Perkins
Thomas Ioppolo
Jeftey Gray
Therese Ha¡ris
Assistant Attorney General & Bureau
Chief of Charitable Trusts
l00 rWest Randolph Street, 13ü Floor
Chicago,IL 60601

rü/illiam Quinlan
James R- Carroll
Lisa M. Hegedus
Jasmine de la Torre

Quinlan & Crisharq* Ltd.
30 North I-aSalle Steet, Suite 2900
Chicago, IL 60602

David A. Novoselsþ
Novoselsþ Law Offices
120 North t¿Salle Strree!
Suite 1400
Chicago, IL 60602

K. Chris Todd
Neil M. Gorsuch
JohnH. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.\ry., Suite 400
Washington, D.C. 20036

William F. Conlon
Stephen C. Ca¡lson
SusanA. Stone
Lori L. Roeser
SidleyAustin Brown & V/ood
10 South Dearborn Street
Chicago,Il 60603

Eric D. Brandfonbrener
Grippo &Elden
227 West Monroe Street
Suite 3600
Chicago,Il 60606

Scott J. Szala
Winston & Strawn
35 rffest Wacker Drive
Chicago,IL 60601
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
. COUNTY DEPARTMENT, LAW DIVISION

PAUL HAYBS TUCKER, et al.,

Plaintiff's,

No.0l L 009112

DBAN BUNTROCK, ct al.,

Dcfend¿rnts.

v

)

)

)
)
)

)

)
)

)

MOTION FOR LEAVE TO FILtr TERRA AF'FIDÄVIT UNDER StrAL

Plaintifß lrove this Honorable Court for the ently of an Order allowing the .l'erra

Afficlavit attacheci as Exhibit "4" to Plaintiffls Consoliclatecl Response In O¡tllosition 'fo

Defenclarfs' Motions To Dislniss to be f,rlecl undel seal.

In support of this motion, Plaintiffs note that at least one of the exliibits attachecl to the

Terra Affrclavit was prepalecl in connection rvith the earlier urediation. in an abundance of

caution given Juclge I(innailcl's earlier luling, we believe that the interests of the parties are

servecl by maintaining tlie Terra Aff,rdavit uncler seal.

Datecl: .Ianuary 18,2002 Respecttirlly submittecl:

PAUL HA et ul.,

One of ttorneys for tlie PlaintifTs

Robelt P. Cummins
Thomas C. Cronin
CUMMiNS & CRON]N, LLC
Firm iD No. 37288
77 West Wacker Dlive, Sr"rite 4800
Chicago. Illinois 6060 i
(3 i2)578-0500
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CERTIF'ICATE OF SERVI Ctr

The undersignecl certilies that he cansed a true ancl acculate co¡ty of the iblegoing Notice
o1'Motion and l\4otion For Leave To File Terra Aftìclavit Under Seai to Lre sel'r,ecl on the parties
listecl belorv via facsimile ancl Unitecl States Mail on this 18'r'ctay of .lanuary 2002.

William R, Quinlan
James R. Carroll
QuruuN & Cnrsu¡,H¡, Lro.
30 Nortli LaSalle Street
29tl'Floor
Chicago, lL 60602

Thomas R. Mr.rlroy
Mulroy Scandaglia Marrinson Ryan
55 East Moruoe Street
39t¡'Floor'
Chicago,IL 60603

Scott.T. Szala
Mark M. I{eatrvole
W¡tlstoN & SrnewN
35 West Wackel Dlive
Chicago, IL 6060i

Willliam F. Conlon
Stephen C. Carlson
Susan A. Stone
SIDLEY AUSTIN BROWN & WOOD
I0 Sontli Dealboln Street
Chicago, IL 60603

Floycl D. Pellcins
Barry S. Golclbelg
Assistant Attorney General ct,

Buleau Chief of Charitable Tnrsts
100 W. Ranclolph Str-eet

3'd Floor
Chicago, lL 60601

Williani Schuman
Debla Tucker
McDeRn¿orr'Wr ¡-r- & En,l ¡:ny
227 West Monroe Stleet
55tl'Floor
Chicago,IL 60606

Eric D. Blanclfonblenel
Gnrppo & ELoeN
227 West Moruoe Street
Suite 3600
Clricago, IL 60606

P. Ctunmins
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IN TFIE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LA\ry DIVISION

PAUL HAYES TUCI(ER, et al.,

Plaintiffs,

No. 01 L 009112

DEAN BUNTROCI(, et al.,

\I

)

)

)

)
)

)

)

)
)

: -:ì

.-.'-

Defendants.

TO

NOTICE OF'MOTION

See Attachecl Service List

PLEASE TAI(E NOTICE that on Thulsay. .lanuary
ai)pear befble the l{ouorable .Tulia M. Nowiclci of the Cir-cuit Court ot'Cook Cìounty, Illinois in
Cotutrootn 2570, ol betbre auy othet' .lud.ge sitting in her steacl, and then arrcl thele ¡tr:esent
Plaintiffls Motion For Leave To File Terra AlTiclavit Unclel Seal, a copy of wlrich is selvecl Lqrorr
yoLr.

Dated: Janualy 18,2002 Respectfirl ly submittecl :

PAUL

One of the A ys fol the Plaintiff's

Robelt P. Cummins
Thornas C. Cronin
CUMMINS & CRONIN,LLC
Film iD No, 37288
77 West Wacker Dlive, Suite 4800
Chicago. lllinois 60601
(3 12)s78-0s00

"*,1

%?
%'2002 at 9:15 ¿r.m.. rve shall
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IN TITE CIRCUIT COURT OF' COOK COUNTY, ILI,INOIS
COTINTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, et ø1.,

Plaintiffs, No. 01 L 009llz

v
Judge Nowicki

DEAN BUNTROCK, et al.,

Defendants.

PLAINTIFF'S' CONSOLIDATED RESPONSE IN OPPOSITION TO
DEF'ENDANTS' MOTIONS TO DISMISS

Plaintiffs Paul Hayes Tucker', Judith Tena and Alan K. Simpson, by their attoi'neys, heleby

respond in opposition to Defendants' motions to disrniss as follows:r

Preliminary Statement

Defendants' contention that Judge Kinnaird' s July 26,200 I Consent Judgment and Order flilly

resolves Plaintiffs' claims is without rnerit. Neither Tucker, Terra nor Simpson v/ere parties to that

settlement agreement. Moreover, Judge Kinnaild made no findings of fact or law that bar this action.

Indeed, when the Court refused to permit Tucker, Tena and Simpson to file counterclaims in

Buntrockv. Terra, Judge Kinnaird directed Plaintiffs to pursue a separate action. This is precisely

what Plaintiffs have done.

Counter-Statement oi Facts

Defendants' statements of fact are incomplete and inaccurate. Rather than repeat the litany

of allegations Plaintifß have asserted, Plaintiffs simply refer the Court to the Filst Amended

Complaint for a complete description of the factual background. The heart of Plaintiffs' claims is

rFor the convenience of the Court and the parties, we will refer to Buntrock, Gidwitz, Daley,
Hartman, Marshall and Stebbins as the "director defendants." 'We will refer to Donnelley, Field,
Foster, Hamada and Krehbiel as the "new directors."

'1: ,

'.,

.....)

)
)
)
)
)
)
)
)
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that Defenciants have irnproperly frustrated and abandoned the mission of the Foundatio¡ and the

intent of its founder, Daniel J. Tena. In fuilher support of those allegations, Plaintiffs subrnit the

Velified Declaration of Judith F. Tena, widow of Daniel J. Tena.2 This declaration includes two

attachments: the handwlitten notes of the late Ml. Tena further demonstrating the rnission of the

Foundation and Sidley's February 14,200I rnemoranduln recogrlizing that mission.

In the Buntrock v. Terua litigation, Judge Kimaird explicitly held that Tucker, Terra and

Sirnpson wele not parties to that settlement3 and that no factual findings of any kind wele made,a

These elernental facts are critical to understanding why Defendarfs' motions to dismiss lack rnerit.

Namely, Plaintiffs' clairns have neither beeu released nor adjudicated. They derive fi'orn the illegal

conclnct of the Foundation, the directot's, the Attorney General and certain law firrns duriug ancl after.

the Buntroc,t settlernent. Plaintiffs have properly alleged claims and those claims deserve to be

heard.

Argument

A. Defendants' Motions To Dismiss Must Be Denied.

A cause of action should not be dismissed on the pleadings unless it clearly appears tirat no

set of facts could be proven which would entitle the pleader to relief. See lllinois Graphtcs Co. v.

Nickum,l59 lll.2d 469,639 N.E.2d l2S2 (1994). Thus, a motion to dismiss concedes that all well-

pleadedfactsinthepieadingnnderattackaretlue. SeeMÌnerv.Gillette,87IIl.2d7,428N.E.2d47B

?Vfrs. Terra's Verified Declaration is attached as Exhibit A and is filed under seal.

3The transcript from the July 24,2001hearing could not be clearer. Simply stated - and as

Judge Kinnaird repeatedly did - the "situation here [i. e. in the Buntrock settlement] is somewhat
different. These folks [i.e. Tucker, Terra and Simpson] aren't settling. They are not part of the
settlement." See Tr., July 24,200I, vol. I at I20.

aAgain, Judge Kinnaird's statements cannot be disputed. For example, she states at the end
of five hours of argument, "I am not putting any Findings ofFact inthe orderthat I am signing." See
Tr'., July 24,2001, vol. II atI32.

1
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(1981). Moreover, the court must draw all reasonable inferences in favol of the pleader. See Yow.

v. Mid-Tou,n,I50lll. App. 3d 421,501 N.E.2d 805 (1't Dist. 1985). The court rnust considel all

possible conclusions supported by the allegations.

Moreover, pleadings must be liberally construed with a view toward doing substantial justice

between tlre parlies. See, e.9., Bot+tie v. Evanston, 168 IIl. App. 3d I01,522N.E.2d 669 (1't Dist.

1988). Thus, no pleading is bad in substance if its sets foith sufficient information reasonably to

infonn the opposite party of the nature of tlie claim or defense which he is called upon to meet. ,See

735 ILCS 512-612(b). If the tlial cout is adequately informed of the issues plesented by the

pleadings,thepartiesarelikewisesoinformed. SeeKitav.YMCA,47[ll.App.409, 198N.8.2d174

(i't Dist. 1964). For these reasons, an action should not be dismissed unless the court is plepared

to conclude that there is no possible set of facts in support of the allegations in the complaint that

would erfitled the plaintiff to relief. There need be only a possibility of recovery. See Johnson v.

North Anrcrícan,l00 ill. App. 2d 212,241N.E.2d 332 (5'h Dist. 1968).

B. Plaintiffs' X'irst Amended Complaint Properly States Claims Against The
X'oundation And The Other Directors.

Simply stated, the arguments ofthe Foundation, the director defendants and the new directors

are without merit. These defendants laise three core objections: that Plaintifß lack standing to bling

this lawsnit; that no cognizable claims have been asserted; and that the doctrines of res judicata and

collateral estoppel defeat Plaintiffs' allegations. None of these argnments is correct. The plain

language of the Illinois General Not For Profit Corporation Act, 805 ILCS 105/101 .l et seq. (lhe

"Act"), upholds the right to sue both the Foundation and its directors. In addition, given the

proceedings in the Buntrock litigation, none of Plaintiffs' claims are barred.

-J-
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1. Plaintiffs Have Standing.

Defendants' asseftion that Tuclcer, Terta and Simpson lack standing is belied both by lllinois

statutory law and by Defendants' owrl conduct. First, Defendants' arguments abolrt standing are

diffrcult to take seriously in light of the fact that the Buntrock litigation involved clairns brought by

directors against the Foundation and other directors. Indeed, similar to the cornplaint rn Buntrock,

Plaintiffs' First Arnended Complaint in this action seeks, inter alia, declaratory and statutory relief

under the Act. To argue that Tema, Tuckel and Sirnpson lack standing to assert clairns against the

Foundation and its dilectols replesents a "peLversion of the judicial process" where at least some of

Defendants play "fast and loose with the courts." See ht re Cassidy,892F.2d 637 , 641-42 (7ú' Ctr.

1 990).

Second and rnore fundamentally, the plain dilection of the Act provides that charitable

corpolations and their directors rnay be sued. Defendarfs' statements that "nothing in the [Act] . . .

provicles standing to these plaintiffs to sue" are simply wrong.s The Act explicitly contemplates

actions against charitable foundations and their directors. Like the plaintiffs in the Buntrock

litigation, Tucker', Tena and Simpson bring suit under section 103.15 of the Act which entitles a

director or member to seelc to enjoin a foundation from committing ulfi'a vires acts. The Act also

sets forth "the liability of directors in certain cases" and surely contemplates suits against dilectors.6

ssee, e,g., Memorandum of Law in Support of Dr. Stebbins' and Dr. Marshall's Motion to
Dismiss, Or In the Alternative For A Stay at 6.

6For instance, the Act explicitly states that directors who support unauthorized clistributions
"shall be jointly and severally liable to the corporation for the amount of such distribution ." See 805
ILCS 105/108.65. The Act describes the circumstances of a director?s conflict of interest and
apportions the burdens of proof in proceedings testing the validity of a corporate transaction. See

805ILCS105/108.60. TheActevenprovidesfollimitedliabilityofclirectorsandofficerswhenthey
serve withorit compensation, see 805 ILCS i05/108.70, and permits not for profit corporations to
indemnif, directors and officers. See 805 ILCS 105i 103.10þ) and 108.75.

/1
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2. The Claims Against The Foundation and Directors Are Legally Sufficient,

Counts I (Declaratory Relief), II (Declaratory and Injunctive Relief) ,IY ((Jltra Vires Acts

under 805 ILCS 105i 103.15) andV (Breach of Fiduciary Duty) are dilected againstthe Fou¡datio¡

and the directors. Count I seeks a declaration that tlte BuntrocÆ settlement violates Illinois law

because it was the ploduct of , inter alia, confTícts of interest and bleaches of duty. Count II seeks

a declaration that the new dilectols have not been plopei'ly elected and therefole lnay not act on the

Foundation's behalf. Count II also seeks an injunctionto prevent these new directors frorn so acti¡g,

Count IV - whicli constitutes perhaps the heart of Plaintiffs' claims - asserts an ultra vi¡,es claim

against the Foundatiou and its directols undel section 103. 1 5 of the Act. Lastly, Count V asserts

breaches of fiduciary duty. Each of these coturts proper:ly sets forth ciaims against the Founclation,

the director defendants and the new directors for a number of reasons:

- The counts are sufficiently specific.

The First Amended Complaint is sufficiently specific and reasonably infonns both the Court

and Defendants about the clairns asserted against them. Do Defendants genuinely contend that they

are not so informed? in their thiLfy-seven pages of allegations, Plaintiffs describe the history and

mission of the Foundation and how certain directors, government offrcials and others have acted to

pervert that mission. The First Amendecl Complaint even spells out the debilitating conflicts of

interest tlrat have burclened certain clirectors as well as the law firm clefendants cluring Íhe Btmtrock

litigation. The allegations againstthe new directors are similarly straightforward: Plaintiffs contencl

that these new directors have not been properly elected ancl, as a result, carurot exercise authority on

the Foundation's behalf.

5
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- The counts properly state claims under lllinois law.

Plaintiffs' claims are guileless and properly state clairns under the Act and under Illinois

colnmon law governingthe fiduciary duties of corporate directols. ,See 805 ILCS 105i103.15(a)

(permitting a director to sue and seek injunctive reiief). See also Sau,ko v. Dontinion Plaza One

CondontiniuntAssoc.,2lS Ill. App.3d 521,578N.E.2d 621(2d Dist. 1991) (Ultravir.esplovision

of the Act is not the exclusive nr.eans for rneml:er to enj oin association fi'orn allege d ultra vir,øs acts.).

In no uncertain teilns, the First A¡nended Complaint alleges that each board nrember who

votedinfavoroftheBuntroclcsettlementviolatedtheirdutiesandengagedinultraviresacts. See,

e.g., First Amended Cornplairf at tftf 78-80. Plaintiffs also expiicitly describe how the so-called

election of the new directoïs was both procedurally and substantively defective such that any

exercise of anthority reserved solely fol properly elected directors also constilutes ttltra víres

conduct. See, e.g., Filst Amended Complaint at fl 85. Moreover, Plaintiffs specif,rcaliy allege the

conflicts and disqualiffing interests confronting certain directors during the BuntrocÆ litigation that

poisoned the vote in favor of settlement. Given these ailegations, plaintiffs' claims fol declaratory

and other relief are wholly appropriate. Defendants' contentions to the contrary ale without merit.

C. The Claims Are Not Barred by,Res Juclicøta or Collateral Estoppel.

Having secured entry of the Consent Judgment by assuring Judge Kinnaird that her decision

would not affect Plaintiffs' rights, Defendants now claim that the Consent Judgment forecloses this

litigation in its entirety. Defendants are wrong.

Fîsf, res judicata and collateral estoppel do not apply because Plaintiffs are not parties to the

Consent Juclgment. Seconcl, collaterai estoppel only precludes litigation of issues that were actually

clecided, and Judge Kinnaird made no finclings in connection with entry of tire Consent Judgment,

Thircl,JudgeKinnaird'srefusaitopermitPlaintiffs'discoverycleniedthemanopportunitytolitigate.
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Fourtlr, the issues presented in this case are different. Fifth, res judicata only precludes litigation

of issues that could have been litigated in a prior action; none of the issues in this case could have

been litigated in the action before Judge Kinlaird. Finally, applying collateral estoppel oï res

judicatato the facts of this case would be inequitable.

1. Plaintiffs Are Not Parties to the Consent Judgment

Res judicata and collateral estoppel only preclude litigation by a party to a pliol judgment.

See,e.g.,Nowakv.St.RitaHighSchool,I9l I11.2d381,757 N.8.2d471,477 (2001). Tll'oughout

the hearing before Judge Ifiruraird, Defendants confirmed that Plaintiffs were not parties to the

ConsentJudgrnent,callingthern'tstrangerstotheagreement." Tr.,Tl24l0lVol.II'at16. Ascounsel

for tire Forurdation emphasized, "tlte fPlaintiffs] have chosen not to join the settlernent agreement,

that's tlieir legal right. They camot be forced to relinquish whatever legal rights they may have."

Tr.7l24l0I, Vol. I at 46.7 But that's precisely what Defendants now argue - that Plaintiffs

"relinquishfed] whatever legal rights they [rad]" when the Court entered the Conserf Judgrnent.

2, Judge Ifinnaird Made No Findings

Defendants ' suggestion that Judge Ifinnaird decided the issues raised by Plaintiffs' Complaint

ignoles her clear statement to the contrary. Judge Kinnaird could not have been more clear - she

madenofindings. Tr.,7l24l01,Vol.IIatl32(Court:"IamnotputtinganyFindingsofFactinthe

olcler that I am signin g"); icI. at 133 (Court: same).

Nor did Judge l(iruraird need to make any findings. Defenclants argued that (1) Plaintiffs had

no standing to chailenge the Consent Judgment, and (2) even if they had standing, they oniy could

overcome their "very high burden of proof ' with "clear and convincing evidence" of impropriety.

TSee id., Vol. II at 81 (Ms. Stone: "[Plaintiffs] are not releasing any legal rights they rnay
have.").

-l-
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See, e.9., ì.d., Yol.I at 81. Judge Kimaird appeared to acceptthese asseftions. ,See id. YoI.II at 56

(asking Plaintiffs' counsel "Is there auy case whele a pafty in a . . . nondelivative case or a non-class-

action case or a nonparty to a settlementthat has had an opportunity to get . . . discovery before the

Court approves the settlement?").

It is irnpossible to lanow whether Judge Ifimaird did, in fact, accept Defendants' assertions.

'Whele, as here, it is not cleal whether a factual deterrnination was necessaly to a judgment, no

preclnsive effect is given to any findings. See, e.g., Hexacontb Corp. v. Corrugated Systents, Inc.,

287 lll. App. 3d 623,678 N.E.2d 765 Q'¡ Dist. 1997).8

3. Plaintiffs Did Not Have an Opportunify to Litigate

Plaintiffs' opportunity to argue - without the benefit of any discovery - against entry of the

Consent Judgrnent did not constitute an opportunity to litigate any issue decided by Judge I(ruraird.

Collateral estoppel only applies when the targeted parfy has "had a fuIl and fair opportr-urity

to litigate the issue in the prior proceeding." Fred Olson Motor Service v. Container Corp. of

Anterica,Sl Il1. App. 3d 825, 830, 401 N.E.2d 1098, I 101 (1't Dist. 1980). Whether a "ftrll and fair

opportunity to litigate" exísted "is dependent upon whether fthe parfy being estopped was] deniecl

a plocedural, substantive or evidentiary opportunity to be heard on the issue." Id.e There can be no

more ñrndamental denial of an "evidentiary opportunity to be heard" than the reftisal to permit any

discovery - no clepositions were permitted, no documents ploduced, and no interrogatories

sAccordRestatement (Second) of Judgments, $ 27, comment h ("If issues are determined but
the judgment is not dependent upon the determinations, relitigation of those issues in a subsequent
action between the parties is not precluded.").

eSee also Parklane Hosiery Co. v. Shore,439 U.S. 322,331 n,15 (1979) (If the party being
estopped "was unable to engage in full scale discovery or call witnesses, application of offensive
collateral estoppel may be unwarranted").
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answe¡ed.ro Tr.,7l24l0I Vol. II at 131.// Because Plaintiffs wele refused discovery before Judge

I{ilnaild, hel decision does not pr:eclude litigating auy issue in this case.r2

Under such circumstances, a prior decision is not afforded preclusive effect. In Sprecher v.

Graber,716F.2d968(2"d Cir. 1983),thecorutheldthataclairnofmisconductinaSecuritiesand

Excirange Cornmission investigation was not precluded by resolution of a challenge to the propriety

of an investigatory subpoena. For both the plaintiff in tliat case and Plaintiffs here, the opportunity

to litigate in tlie prior proceeding "was considelably nalrower than the opportunify available in a

plenary civii action." Id. at972. Thíswas so because, among other things, the opponent of a SEC

snbpoena "has a 'heavy burden'13 of proving that the subpoena is sought fol an invalid purpose . . .

and a substantial factual showing must be made even to receive an evideutiary hearing. Tliis

evidentiary showing must be made, moreover, without the aid of discovery." Id.'o Under such

ôilcrirnstances, the courl concluded that the prior litigation did not enjoy preclusive effect.

rowhile Assistant Attorney General Perl<ins did sit for an interview, he was not under oath
and was free not to answer questions (a right he exercised). This does not constitute discovery.

rrThe additional evidence that Plaintiffs' sought was crucial to resolution of the issues

presented. it is hard to imagine what could have been more central to the question of coercion by the

Attorney General than the right to depose the involved parties.

'zThe suggestion that Judge l(iruraird denied Plaintiffs "additional discovery," Foundation
Motion at 8, incorrectly suggests that Plaintiffs had some discovery concerning their objectious.

'3CompareTr.,7l24l01, Vol. I at 81 (the Consent Judgrnent was "presumptively valid," and

Plaintiffs only could overcome that "veiy high burden of proofl' with "clear and convincing
evidence" of impropriety) (Ms. Stone).

raJudge Kinnaird recognized the diffrculty created by denying discovery. Tr.,7l24l0I, Vol.
I at 104-05 (to Ms. Stone; "You keep saying they haven't shown. Well part of what they want to be

able to do is be able to show. And part of what they want to be able to do is get discovery. . . . Well,
how can they show, if they don't get discovery?"). That she heid a hearing and saicl that she would
"seriousiy consider" Plaintiffs' objections, Foundation's Mentorandum at 1, 6, do not lemedy the

clenial of discovery, which crippled Plaintiffs' ability to present evidence.
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4. The Issues Here Are Different Than Those Before Judge Ifinnaird

Collatelal estoppel only precludes relitigation of issues "identical" to those decided ili an

eallierlawsuit. See,e.g.,Nowak,197lll.2d38t,757 N.E.zdat480. Itisnotenoughthatthetwo

issuesariseoutofthesamefacts. See,e.g.,Bentonv.Sntith,l57lll.App.3d847,855,510N.E.2d

952,957 (1" Dist. 1987) ("Two canses of action are not necessarily the same merely because they

alise out of the sanle set of facts").15

The issues presented here are not identical to any considered by Judge lfiruraird. Fol example,

in the instant case, Plaintiffs seek a declaration that the Foundation's approval of the Consent

Judgrnent is a bleach of fiduciary duty. That issue never was before Judge Kinnaird.16

5. The Issues Could Not Have Been Litigated Before Judge Kinnaird

Certain issues that Defendants clairn are precluded by the Consent Judgrnent did not even arise

untíl after entry of that judgrnerf . Fol example, Defendants argue that Plaintifß ale barued fi'om

making any claim concerning the failure to elect the new directors. First Am, Compl. \85 . See , e. g. ,

Foundation Memorandum at 16-17. But that failure did not occur urrtrl after entry of the Consent

Judgrnent. it would have been irnpossible for Plaintiffs to raise this issue during the hearing on the

motion to approve the Consent JudgmerÍ. Plaintiffs sought leave to file counterclaims but Judge

I(innaird deniecl that motion.

"See, e.g., Hexacomb,297 IIt. App. 3d at 63I,678 N.E.2d at77L ("The party asserting the
preclusion bears the burden of showing with clarity and certainty what was determined by the prior
judgment. This is a heavy burden.") (citations omitted).

r6Even the burdens of proof in the two cases differ significantly. In this action, Plaintiffs
must prove their claims by a preponderance of the evidence. In Buntrock, the Consent Judgment was
"presumptivelyvalid,"Tr.Tl24l0l at 81, andPlaintiffs only couldovercometheir"veryhighburden
of proof'with "clear and convincing evidence" of impropriety. Id. See, e.g., U.S. Aluminum Corp.
v. Aluntax, Inc.,83lF.2d 878 (9th Cir. 1987), cert. denied,488 U.S. 822 (1988) (cotlateral estoppel
does not appiy where burden in first action was ciear and convincing and burden in second action
is preponderance ofthe evidence).
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Since the issues hele could not have been litigated previousLy, res judicata does not preclude

tlreir assertionhere. See, e.g., Robinsonv. Toyota Motor Credit Corp., 315 lll. App. 3d. 1086, 735

N.E.2d 724 (l't Dist. 2000) (res judicala does uot bar claim that could not have been laised in prior

proceeding).

6. Application of .Res .Iudicata and Collateral Estoppel Would be Inequitable

Even whenthe necessary elements are satisfied, neithel collateral estoppel or res judicatawtll

applywhentodosowouldbeunfair'. See,e.g.,Nowak,l97IIL2d381,757N,E.zdat478("Even

whele the threshold elernents of the doctrine are satisfied, collateral estoppel must not be applied to

preclude parties frorn plesenting their claims or defenses unless it is clear that no-unfairness results

to the party being estopped.").

Where a defendant tells a plaintiff to proceed in another forum, it cmnot latel claim tliat the

party is precluded fi'om asseúing its claims there. Benton,l57 lll. App. 3d at 856-57 ,510 N.E.2d

at 958 ("Defendarfs advised þlaintiff that] . . . she could ptusue legal action through the courts,"

and "[w]hen þlaintiff] followed that advice, defendants . . . . argued that she was baned from

pursuing legal action"). But that is what Defendants seek to do here. Having secnled erfry of the

Consent Judgment by assuring Judge ICnnaird tliat Plaintiffs "ale strangers to the agreement," Tr.,

7124/01Vol. il at 16 (Mr. Quinlan), who "cannot be forced to relinquish whatever legal rights they

mayhave," id.,Yol.Iat46 (Ms, Stone),who"arenotreleasing anylegalrightstheymay have," Ìd.,

Vol. II at 81 (Ms. Stone), and who "could very well seek out another venue and try to institute some

sort of lawsuit against someone there," it is fundarnentally unfail for Defendants now to clairn that

by entering the Consent Judgment, the Court extinguished any of Plaintiffs' ríghts.
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D Plaintiffs Properly State A Claim Against Defendants Sidley & Austin and
Winston & Strawn.

Count III of Plaintiffs' Filst funended Complaint seeks declalatory i'eiief against Defendant

law firms, Winston and Sidley. The allegations supporling this count ale stlaightforward.lT

Tluoughout the f,rght over the Foundation's future, the Foundation has been replesented by Winston

and Sidley. This rept'esentation has continued despite their obvious conflicts of intelest.

Specifically, Winston contiuues to engage in concurrent, adverse leplesentation of the Foundation

and at least one of the defendant directors, Sidley has engaged in similar misconduct. Indeed, Sidley

has already been accused by two defendant dilectors of bleaching its lesponsibiiities to the

Founclation tluoughorit the Buntlock litigation. These defendarrt directors even submifted an expert

affidavit that conclucles that Sidley is unable to provide independent plofessional advice as a resnlt

of its conflicts. That neither Winston nor Sidley has erfered an appearance (other than for

themselves) in this litigation does not end this dispute. As long as their hopelessly conflicted

replesentation of the Foundation cotfinues, the claims for declaratory judgment are applopliate.

Thus, 'Winston's and Sidley's motions to dismiss should be denied.r8

E. The Attorney General and Defendant Perkins Are Not Immune.

NeitherPerlcins northe Attomey General is protected fi'om any liability on immunify glounds,

Public ofÍicial immunity does not apply when an off,rcial acts with "malicious rnotives," See Janes

v. Albergo, 154 Il1. App. 3d 95I,957 (1't Dist. 1993) (to be protected under the public official

immunity doctline, tire actions must not result from "malicious motives"). Plaintiffs allege that the

tTThe allegations specifically addressing'Winston's and Sidley's conduct ale found at fl"ll 87-
93,104-107.

rsWhen Sidley withdrew before this Coufi rather than give testimony regarcling its conflict,
Sidley tacitly admitted its conflicted status.
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Aftolney General launched sham investigations to coerce ceftainboard members into applovingthe

settlementthatthey wanted. Compl. ï1[53-66. This is atextbook example of rnalicious conduct that

strips a public official of his imrnunity. See Tcherepnin v. Franz, 570 F .2d I87 , l9l-92 (7th Cir.

1978) ("[I]t is our conclusion that Joseph Kniglrt, as Director of the Depaltmeirt of Financial

Institutions for the State of lllinois, owed a statutory duty to the depositors of City Savings; that tire

intentional breach of that duty would constih:te a malicious act; and that such malicions conduct

would override his qualified irnmunity as a public official.").

Nor are defendants entitled to soveleign irnmunity. 'Whele an officel acts "beyond his

delegated proper autholity or abuses his discletion, then such actions will be against the officer ancl

not tlre State and therefore will not offend the sovereign immunity statute." See Nichols v. Bd. of

Educ. of Chicago,236lll. App. 3d 522,527 (1't Dist. 1992), Such are the allegations hele.

Defendaffs' claim that they enjoy immlurity from Plaintiffs' Section 1983 clairns also is

baseless. Absolute irnmunity is only available "to members of quasi-judicial adjudicatory bodies

wlren they perforrn functions comparable to those of a judicial officer." Tobinv. Illinois State Bd.

of Elections,268 F.3d 5 17 , 52! (7th Cir. 2001). The Attorney General performed no such fuirctions.

Qualified immunity is unavailable because Defendants could not have reasonably thought that their'

actions 'were "consistent with the rights they are alleged to have violated." Anderson v. Creighton,

438 U.S. 635,639 (1.987).

F. Plaintiffs Have Standing To Assert the Seciion L983 Action

The Attorney General's claim that Plaintiffs lack standing to bring Count VII, a claim undel

42 U.S.C. $ i983, on behalf of the Foundation ignoles the settled law concerning the light of

directors of not-for-profit corporations to assert claims on behalf of their respective corporations.
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Given the unique natule of not-for'-profit corporations, courts aronnd the country have

repeatedly held that directors of not-for-profit corpolations have standiug to asseft claims on behalf

of theil respective corporations. For exarnple,in Kirby v. Kirby, Civil Action No. 8604, 1989 Del.

Cli. LEXIS 117 (Del, Cli. Sept. 12, 1989), several directors filed complaints aileging that the

defendant dilectot's liad breached their duties to the foundation . Id. at {'2. The defendant dilectols

moved to dismiss, claiming that the plairitiff director lacked standing to assert claiins on behalf of

tlre forurdatiott. Id. Frarning the issue presented as whether "directors of charitable corporations

lrave standing to maintain in action on behalf of the corporation," id. atà'3,the court answered with

an unequivocal "yes." The courl reasoned that standing requires that a litigant rnust have a sufficierf

interest in the outcome to vigorously litigate the dispute, and "[a]s a fiduciary . . . the dilector of a

charitable corporation has a sufficiently concrete interest in the outcome of litigation . . . that he has

standing." Id. at+4'5-6 ("[t]his plinciple . . . has been recognized in other jurisdictions and by legal

sclrolals").tn See also ht Morgan v. Robertson,609 S.W.2d 662, 665 (fuk. Ct. App. 1980) (the

standing of a director of a non-profit corporation to assert claims on behalf of the corporation "does

not seem open to question," even where the corporation is not named as a plaintiff) (collecting

cases).

Plaintiffs brought their action in their capacity as directors of the Foundation, and seelc to

vínclicate the Foundation's rights. It is clear turcler settled law that they have standing to do so, and

the Attorney General's motion to dismiss on this ground must therefore be dismissed.

Conclusion

For ali the foregoing reasons, Plaintiffs Paul Hayes Tuclcer, Judith Terra and Alan K. Simpson

lespectftilly subrnit that Defendants' motions to dismiss should be denied,

'eAs here, the plaintiff in Kirby did not name the foundation as a plaintiff in his compiaint.

14-
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Typewritten Transcription of Daniel J. Terra's notes

2/14/e5

The cosL the cash deficit is

about Ç2,000/000 per year. The building

being used has a value in excess of

$25 million is just. much more than

can ever be overcome and supported

by Lhe public.

. Stuart t.hinks he can run the museum

for fiscal 1996 (starting July It 1995) on

$1,500,000 perhaps rnore effectively for

more people than any time since the

2nd year after it.s opening

The committee has concluded

that the Museum on North Michigan

never achieveAvenue just

much of its support by the public of

Chicago. Even though

The Education department Ís

doing well it gets bet.ter each

\/êâ r l{onr-r. the Committeeyçs! r ¡¡v¡rvv/

recommends that we close

the museum on N. Michigan Ave.

effective December 3I, 1995.

The committee recommends

that we announce the closíng

by September I, 1995.

(2)

wiII

479994-l
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2/ 14/ e5 ( 3)

Concurrentty with the c.ì-osing

period, the Committee is to study the

feasibÍlity of maintaining a presence

in Chicago, an Educational

building of American Art in Chicago.

It is bel-ieved the Foundation can

devej-op a viable Educational program

of American Art in Chicago at a cosL of less than

Þ600,0004per year. It should be, if

aL all at some Central- city location

(other than north Michigan Avenue)

The Committee wiII try to do

whatever the Board decides, concernang

Therethe new educational program.

for a new

are severai- inexpensive buildings

which could be used for this purpose.

Chaírman to call- for a vote

and discussion

1. To close Terra Museum of American

Art effectÍve December 3I, 1995.

locat ion2. Study optíons

to create a

inst i tution

viable learnrng

479994- I

for American Art.
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C0 IN FIDEI-IT'IA X. f'0 F. ]$/[]ÐDìi\ T'O R.' S E, \i ES t I\ [,V

By F'ncsimine a¡ic[ 1\'f níX

Davicl C:. Flilliard
.Patt i sh alÌ, Mc.Au I iffb, Ne rvbluv, Hi I liarct &
Geralclstrn
3 l1 South Wacker D¡:ive
Sr:ite 5000
Chicago. Illinois 60606

Re 'Brrrrtloc'lr ef n.l v. Terra et al. Circuit Corrrt N'o.00 CH 1385!?

.Deal IVII, HilIialcl

m¿atuU-nqcUq¡'or¡m

The Tena Foundatioir for the Arts (the "Fonnclatio:r") is a private lllinois not-for-profit
cotpùration establjshed uncler the lllinois General Not For Frofrt Corporation Act, 8Cr-s 1¡çg
I 05/1 03 et. $eq., by An:bassaclor Daniel J, T'er¡'a in 1978. A:nbassaclol Terra rvas born ancl raisecl
in Fhiladelphia, Pennsyl'¡anja. He laf er Hoved to Chicago ancl maj¡ltained a resideilce tlrl nran1,
years in both Wasl:ington D.C. ancl the Chicagoland zu'ea. The For-utciation has been almost
entirely sustai¡tecl by the confributiotrs nlacle b1r Arrherssadnr Terra dr-rring llis life anr:! froln his
estate. The Founclation has never' ¡:eceivecl any public fitncling of an-y lliricl,

As statecl in the Founciation's original A¡icles of Incorporaficll:. tlle Forurclatíon was
established for the stated plupose of" anrong other things, to "Ëxpancì the artìstic horizolls of a
glowingartpublic...opetateantuseLnll ..,ancl anvandailotherpul)osespernrittedbylarvio
such a not-fbr-proÍit corl:oration." (See original Articles of Incoi¡roration (Ex. A to Buntrr-.clt
[ìonrplairrt). Nothing in the original A¡licles of Incorlroration iinposed ar]y geograptric iimitation
on thei-oundation's actitities, In l9!)4, the For-lndation's luticles of .lncoqloration were
alnencled to exirressiy pro'iicle fclr the operation of"'nluseluns ¿tncl schools- both in the Ultited
States ancl abroad" (Seei\{er:lorandlul iì'onl Bell, Bç1,d li: L)o1.,d tcl the Fourncja'¿ioir's Board
attaching a¡llendecl version of A¡tícles ot Incori:oration. attached hereto as Ex. A). T.hose
u:hanges tvere unaninlousl_v appror,'e.d b¡r the Board of Directors rvliich inclucled the

Enclosure # 2
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¿\:lbassaclor's son, Janres Ter¡'a, at the July 1.8, 1994 Boal'd nreetillq. (seelvlillutes of july lB"
.l!)94 Board oiDirectors N4eeting, attacired hereto as E.x. B).

Irl l980, the Foundatiou opertecl tlte ori-qirtai Terr'á Museum in Evanston. Illinois. In an
eflìlrt to increase attendance artclthe iVluseunr's exposul'e, in 1987, ihe TerraiVfuseum was
reloc-.ated to 664 Nofth It{ichigan AverÌre in Chicago, Illínois. I¡l the early 1990s, iu hrrtlrererLice
of the Foundatiorr's purpose of propagatiug Arnerican art, expancling artistic horizons a¡icl
operating mlrseLtnls inthe Lfrrited States aucl abl'oad, the Foundation openecl thelVlr-rseé cl'Ar.t
¡\ruericain Givernv in Givern_y, France. Today, tlie For.rnclation otvns roughly one-thircl of the
Village of Givernyand its Civelny operatìons are a substantial part of its overalloperations.

As early as ,t989 Áullbassaclor Terra realized that the Tema Nluseum in Chicago was not
the success that ite hacl iroped it woulcl be and began considering alternatives. In a nienlorancfiu¡
daled October 6, I989, then counsel f'or the Founclation, Ricliarcl Sevci.lq e-xplorecl t'lre "various:
o¡rtions available" to the Fot¡nclation, (Sçg Memoranclum fron: Richarcl L. Sevcili to Ja¡rres W.
Collins, atl¿clrecl hereto as Ex. C), Those options inclucled "mergfing] the MLrserlm irrtq the
Whitney MltseulÌ.", or "ntov[ittg] the Museum's collection to either Fhilaclelphia or Hüuston" o¡:
"sellfing] the real estate anc{ the collection." (Id.) Counsel fbr the Founclation specitìcall}¡ statecl
that "[s]uch a nlove woLrld t-re pernrittect under the Museurn's ch,ar-ter ancl bylarvs." (IcL.)
.Following up Ò11 these options. Jarnes Collins, then general counsel to the Founclatiorl wr.ote to
Anltrassaclor Ten-a jn a letter datecl December 6, 1989 stating that "Chicago does not seem to
sult¡roi't inuseullts such. as Ten'a to tlle extent it shoulcl" and su,egestin-q that the Arnbassaclol.
consicler "better lna¡Jtets to showcase ¡\nrerican Art, namely Nerv Yorli, Washington D.C., L6s
Attgeles, San Francisco, MittiieapolisiSt. Paul. Boston, Philadelphia, ancl perhaps even Atlanta."
(See Dec. 6, 1989 letter frout Janres Collins to Arrbassaclor Terra, attached hereto as Ex, D).
Aclciitionally, in a stateurent presentecl to the Foilndatiorr's Boarcl of Directors at its April 25,
I990 ineeting, the A¡lbassaclor lrinrself ¡rroposed "clos[ing] the North IVlichigan Avenue
Museunt, [and] sell[in¡¡] thereal estate. ., ." (SeeApril 25.1990 StatenrenrbyDanielJ, Terra
fotheBoarcl of Dilectors, attached hereto asEx. E). {n that stateulent. the Anlbassadorestinlated
that the Foundation rvould spéncl a¡rproxirnately $5,000 ¡rer.risitor to the Te¡ra N,lusenm i¡r fiscaJ
vea¡- l99l ancl rietailerJ many oTher'problems rviih the M.iclrigan A'.'el:ue rn'-rse'-rnt. (l{)
A¡tbassador TLìrra encotragecl the Board ureurbers io also consider ancl recouimend strategic
¡:ìarning sofr-rtions to the cuileilt problenis lvjtli the Terra Museum in Ciricagci. (ic1 )

Based lLpon lris frustration over the lac;li of enthusiasm flor the Terra l\f user-rnl in Chicago
as rvell a.s clther difÏculties rvitirthe lrdichigan Avenue location, betrveen lÇ)9'l and lgç)1,
Ambassador Ten'a pursuied tlie foi'mation of a strate-qic ailiance between the Foundation. tlre
Corcot'art Gallery in Washington, D.C., and tl:e Wliitney NfuseuLu¡ in hTerv Yorh City. (See letter
fiom Davicl Levy to Mr. ancl Mr s. Terra datecl Feb. 26. '1992, attachecl Ilereio as -Ex. F.), tire
strategic alliance beit'¡¿eli the ihree uiajor institLrticins of Anrerican -,!¡-t r¡,,,ouicl have resul¡ec1 in a

¡looliiig of the Fr-rundation's collection r"vith those of the other two nìuselrms and nloving the
enrphasis of the Founciatjo¡:'s \¡/or¡i fì'om Chicago to Washington, D.C. Unfbl-tunately ihe
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partnership betrveen tire three llluserilr'rs rvas abandoned rvhen issues relatin.ú to the Whitnev
Museunr's involvernent becanle insunnountable.

' ,{fter the f'ailure of the proposed Terra-Corcoran-Whitney alliance, Ambassaclor Teira
began pursLring a sîra.tegic alliance r.vith yet another instìtution. Between 1993 ancl 

.l995,

.Anibassador Ten'a llursued ¿¡.ir alliance lvith the Pen¡rs)¡lvalria Acacletnv ofìFine Ails ¿rnd the
Uriirrersity of the ê.:ts, both locaf ed in Pliiladelilhia. These negotiations lecl to an agreement bi¡
the Fournclation to corrtribute trp to $22 urìilion to the Lìniversity of the Arts in Fhilaclelphia. (See

Ailìliation Agreenteut, attached Jrereto as Ex. G). The Universit_y namecl one of its key builclings
after A¡lbassadot Terra in tecognition of his generosity, .Peter Solnlssen, Presideni ol the
Unirrersity of the Arts lcnows of Aln[:assador Ter¡ a's intent to co¡rduct the afthils of the
Foundation over a broad geographic range not linited at all to Chicago, (See .MarcJt ?7 , L -c)97

letter tionr Peter Solrlssen to Mme. Ahrweiler, atlachecl hereto as Ex. TJ, stating "the ¡rruseu¡n in
Cìlricago slrould r:ot continue in its present I'orn:l or location, This is also in accord r,vith rnany
conversatio¡rs I had with Ambassador Terra on the srrbject.").

Finally, in i 996 the year of his death, ArnbasSaclor Terra began making pr^epalatiorrs to
move the þ'or-rndatioir's lieadquarters out of Clrlcago ali togethei', Anlbassaclor Terra rvorl<ed
with a Washington, D.C. real estate ageut toward the purchase of three pieces of property locaÍec1
irr Washington" D,Cl.: (i) a transitionai ofïice fì¡r the Foundation at i07? Thc-l'¡ras Jetferson
Street íir Georgetown; (2) a "sntall inlrssLrlì" ancl åltr-ire home tbr tlie F'oundation's offices at the
corller of Connecticut and Calvert streets in Cleveland Parls, anct (3) a future one milliorr square
:fi:ot stn¡otule, to be callecl "The Terra Foundation fbr the AJts," in Foggy Bottclm. (See Plans fcrr
tlie Terla Fouriclation's ofÌìces and a galiery by Arciretype dated May 3Ct, 1996, attached hereto
as Ex. I). The Georgetown and Cleveland Parlc prclperties were actually purchasecl. Belincla Cl,

Reeder of Archety¡ls was l'rired, drerv up plzurs for the Clevelancl Park property, obtained a
zoning perrtrit, and pl:one lines. nanreplates, firrniture as u,ell as other purchases were macle f'or-

the property. The Foggy Bcrttor:r property was not purchased prior to the A¿rbassador's death in
June of I 996.

During the tinre tbllorving the Ambassaclor's death, the For,rnclation rvas consunred r.vith

issues relating to his esterte. .¡Jier settlement of tlte ¿state, the For-irrdatiou's Bci¿rrcl of Direqor:s
returned to its nornral flinctions ancl:-evisited the consideratjon of a strategic plan f'or the
Founciation that the A¡nbassacior began in A¡lril ,t990 anri continued to pursì.te actively until his
death in i99ó. At the Founclatio¡r's Novenrber ó, 1998 Boarcl of Directors rneeting Dean
Buntroci(, one of the plaintiffs in this action. rec.or:rmendecl that the Boarcl form a Strategic
Planning Committee to consider the optioi:s for the future of tl:e Fcrunclation ancl the Terra
Nilu.seu¡n on Nfichígan Atrenue. (See Nlirrurtes f'or Nov. 6" 'l998 Board of Directoi's.Meeting,
attachecl hereto as E;r. J). Ronalcl Gidwitz. the other plaintiffin this larvsuit, rvas electecl as ilie
chairman oiil're Strategic Pianning Conu:riiteE.

The Straie-gic Planning Cornrnitiee nr.er se\/eraltirnes l¡errveen fularch. 1999 and

Seirrerr-rber,?000. Af the lllarch Ii, 2000 ¡neeting plair:iifiGiclr'¡itz hi'nrseif l'aisecl several
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options flrr tlie firtr¡re of the Founclation such as "fb]uilcl a ne\v nluseulll fäcility, ejther oll tlie
present site or a l'ìew site; afïliate rvitli anotlrcr nruseunr; [or] fbcLrs on eclucafio¡l ancl building the
coìlection and not run ouir own museurns." (See Strategic Plannin_q Collunittee nrinutes fìlr
.Malch 13,2000 nteeting, attaclted liereto as Ex. K (errrpirasis added)). DLiLirrg the August 7,
2000 Strategic Plannirrg Cornrrittee meeting various options for alliances rvith other ilrstitr-rtions
rvere cliscttssed and a poll rvas taken as to rvheiher the Foundatiou shor¡ld relllajn as a stalld-alrrne
rlluseulll. (See Strategic Planning Corrrurittee minutes for August 7,?00A nreeting. attached
hereto as Er. L). Six of the seven Directors pl'esent at the nreeting (including plaintiffGidu'itz)
vote.d that the Founclafion should not ruaintain a stand-alone nluseu¡l: ilr Chic-,ago - only plaiLrtiff
.Bunttoclç r¡oted "no." (ld.) Hor¡¡ever. plaintiffBuntroclt later aiso considelecl closing the Tei'ra
Museuttr in Chicago and aligrring the Fouirdation with another institution. In his Se¡:ternber'3000
"Ploposal" plaintiffRuntrock stated, "[i]f rve close the Chicago M-lrseum ancl partner with a

rruselrlTr that rvill enrtrrace olii' prograrÌls? we courid bi'ing a ti:aveling exliibition to rnany people
who rvould otllerwise nevel to exposed to tire ¡\rts . ., ." (See Buntroclç Proposal. attachecl hereto
as Ex, M (enrphasis aclclecl)),

On Septerrrb et' 22,2000, plaintifl's Buntror;k and Giclwitz filecl this actiorr against the
.Founclatiort, tlrree of the Four:dation's Directors, Judith Terra, Di'. Palrl .Hayes Tucker aniJ

Senatni'Aiarr i(. Sinrpson, as well as aitother third partir, N¿1Ìali .Michaeli. On September ?5,
2000 the ,\ttorney Ceneral intervened i¡r the action by filing an unverifiecl cornplairrt whicir
incorporated by reference all of the a.liegations contajneci in the Buntroclc and Gíclwitz cotn¡:laint.

F'l ¿.tÍ ¡¡ tiffs' n mctr th e,4,t [o n'n ey .G.e ry en'al' s U/t¡'n Ørizs CI ni r¡l s

There is no questíon that any decísion by the FourLdation to close the Terra lvlirseum or
nlove the Foundation out of lllinois is squarely r,vithin the rights and powers granted to the
Founclation by the lllinois General Not tbr.Frofit Corlroration Act, the Fouidation's A¡ticles of
Tircorpc.rration and its By-Laivs. A¡r tllt'tt t,ircs act ís one that is expressly prclhibitect and beyoncl
the powers of tlie corporation. Sherrard StateBanlç v. Verllon, 24:ì lll. App. .l?2 ('2"d Dist. i926)
The porvers and limitations of a corporation aÌe fou:id in its adicTes of incr>Lporation, its by-laws
and in applicable constitlltir-rnal anci staturtory provisions. Stroir v. Blackhawk Holding. Corp.. 48
tll. 2d 471,415 (197I'li. Anot-tbr-profit corporation is nr¡ diflÈrentin tl:is regarcl-ifs chaÉer,
articlesofíncoqloraticxl¿trtdby-larvscontrolrryl:etheracoqrorateactionisultt'tttiT'e,s'. SeeScott
,v. HaL¿inS IvfuseLm, 58 Il1, App 3cl 40ß, 4l0 (t*t .Dist. I 978) ("The purposes of the [n:useunr]

98

ç)'t I )

}VAS

s ci'

¿ìre set forlh in its alticles of .incorpolation."); Southern llliuois Univ. FoLrnclation v. Bçtol<er.
Ill. App. icl i062, 1064 (5'r'Dist. j 98i) (coiu1 deterrninecl tfãpurpor" ot'-lot-fbr-prlòfit
cor¡roration by loolcing to its b-ylaws): BS¡1IAIf_!-_E9Ig9L i lll. App. 3cl 743,74b (l*t Disr. l
(cour-t loolçed only to the cltarte¡ of a not-for-profit corporatiou to deternline whether action
ttllrs vires); Flarrisorr v. Ballier Annr-rlty Eu¡l , 90 F.2c1286, 289 (7'l' Cir. I937) (holclìng the
character and pui'pose oicharitable corporaiion lnust be ascertained b), ¡sfg¡.nce to therernr
its cl:arter ).
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llhe Illinois Supretue CloLut has held that articles of incor'poraiion are a cc)ntïact ancl mr¡s;t
l.re crl¡lstrued the same as ariy contract -- in accordance rvith tlie docurment's c.lear langr,rage.
Stroh v. Blacltharvl< Holding Corp., 48 lll. Zd 471,414-75 (197i). Bottr the meaning otìthe
colltract anct the intent of the parties is to be gatherecl flonr the face of the clocr-rment r.vithout
a.ssistaticetiotn,au1,e.rtrinsicevicience. AirSafètlt. Inc.r'. TeachersRealtyCorp., .¡85 lll.3(l
457. ¿l(iz (.l999) citing Raliorvslii t,. LLrceute, i04 ill.2d j17,3?j (l984). Courts r:rust loolr
solely to the plain and or clìnary nteaning of tlie langura-qe oflthe contlact to cletemilre the intent of
the ¡rarties, nuless the contract is.an:rbiguous. In re Estate of Powless,248 lll. Dec.40-ì;734
N.E.?cl 111,11.5 (ill. A¡rp. Ct.5'l'Dist.2000). However, rvhereno ambi-quitvexists, colistruction
of tl:re instruntent is a matter ofllarv. Hurcli'. Wilclman. Harrolcl. Ailen B: Dixon, 30i lll. App. 3d
84, B9 ('l"i Dist. 1999); Porvless, 7-i4ÑE.2d at 116 (holding a couit r,vill not tiricl an arnbigìrìty in
coiltractual langr.rage rvhere none e.xists).

There is nothing ambiguous abor"rt the pulpose of the Founclation. lt is specificatly and
clearly laicl out in both the Founclation's Adicles of Incorporation arrcl Ry-Laws. .If ¡\ulbassador
'ferra had intenclecl the Foundation to fbrever operate a ¡ruseum in Chicago ancl only in Chicago,
he certainly anrJ simply coulcl have inclr-rdecl srrch limiting language in the Founciation's
incorporating docurne¡rts. To the contl'arï, however, Ambassador Ten'a expressll, statecl in the
For-mclatiou's Articles of Iitcorporation tliat the purpose of the For:ndatiou was tär broader than
tite narrorv and parochìal interlrretation plairrtitTï ancl the Attorney General are seel<ing to
impose. As the A:ticles of Incorlroration mal<e clear, the iluq)ose of. tlie Foundatiorr is to reach a
broac[y-basecl public witliout regarcl to city or state borders:

[T]he plrrposes of the corporation are to tbrrn, presei-ve. ancl exhibit
collections of paintings. sculpture, gra¡:hic afts, architecturre. and clesign
.represeniing Arlerican art; expand the artistic horizons of a grorvin_e ar-1:

public through suclt activities which will inclucle lectures, symposia, tallrs,
rlemonstrations, Íilnl.q, concerts and related eciucational plr:ogranis clesignecl
to furiher these i:r"rrposes; establislL conduct. oireraie. ¿rnd mainta!¡: o¡.
provicle fulncls f'ol sohools of instrurction ancl . . . builcl, erect, niaintain,
ccluip, rìiârìtâg€, lease, and operate inuseiiir,s ai-¡i-l schools. ì;oth irr ilte
.Llnite.ci States ar:cl abroad ancl , . . ellga_qe in any and all otherAçlfytjg$ .

permitted b)¡ larv.

(SEg Foumdatiou's current A¡icles of .Lrcor¡:roration, Ex. N)(emphasis addecl)). The Fourildarion's
By-Laws echo this langurage. Aurbassador Terra anlencled the A¡ticles of lncoqroratirrr: a:rd By-
Latvs to inch¡clethis extremell,6r'oocl purpose clausein l994 "to avoicl anyconfursioir re,u,arcìir:,9
ihe purposes oithe Foundatio¡1," (SeeEx. A).

irleither the City oilClricago nor tbe State of Illinois are mentiorrecl anvr,v'here in any of the
For-ulclation's creatinq documeiits. Rather. l¡oth iis Artjcles of Incorlloration ancl Bv-Larvs
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ttnequivocally give the Fotrndation the power to establislÌ a rìlLtsellnr an)'where inside 6¡. or_rtsicle
the L.inited States

It woulcl be absurcl to cotrsttue the For-rndation's governiLrg clocuments to ntea¡ iþat the
Founclatioll must operate exclusively irr Chicago, when the Foturdation itself ancl its tìrst museul¡
w'ere origirlally l¡asecl or-rtsicle of Cliicago. itrvoulcl [:e siinilarly absutd to construe the
dcrcunrentsin suclt away asto deern o¡rerating a nluseunl or"rtside of Chicago ultra t,it.c,s,, rv¡eir
plaintifis aclmit thernselves irr their conrplaints and cio not object to the fact t¡at the Fou¡clation
has fbr ),ears owtled a¡tcl operated anothe¡ mllseunl in Giverny, ,France - outsicie n¡t orrly
Chicago and the State ot'illinois but the Unitecl States. (Br-urtroclr Cornplairrt at lf lCr¡. îiris
inter'llretation cannot possibly be reco¡rciled'"vith either a plain i'eading of the clocunrents ot. tllc
Illinois General Not For Profìt Colporation Aot. That Act specifically authorizes the Founclation
to concïuct activities ancl operations, maintajn ofTices and exercise any of its power.s or-itside of
not only the State of llliriois but the Unitecl States, ailcl does not require that there be aly museunl
Itereatall, See805 ILCS 10-5/i03.:10(j)(pernrittingar.rynor-fbr-¡rrofìtcor¡rorationto.,co¡rclucrirs
affail's. cany oit its operations, and have oflices r.vitliin and without thjs State . . . ancl to exercise
in any Qther state . . , ot'iti any fbreign countlry, the porvers grarrtecl by tþis Act.").

Fiaintiffb and the Attorney Gelleral ha.ve atternpted tcr cha.racterize the Fou¡rclaiion a.s a
"public tntst" established tbr the benefit oitire Feople of'Iilinois ancl claim thelefore it nray ¡ìe\¡e'
leave the state of lllirrois. The Terra Forurclation is not a le-qal trust - it is a private lllilois lot-
t-br-pLofìt coïporation w'ith all the rights ancl powers of surcl: a corporation *{',iri:r have been
conferrecl upon the Fournclation by the Genelal Assernbl-y of the State of Illinois through t¡e
General Not For Profit Coi:poratiotr Act, a.loirg with all tlre powers that have lleen graìrtec1 to tire
Fotlnclatíon by its Articles of Incorporation and By-Laws. The fäct that the Fourndátion is a riot-
for-profìt rather than a tbr-¡lrotìt corporaf ion makes no diffèrence, The siarutory provision
gover:ring ul,lt'¿t vire.v acts of an lllinojs not-for-profìt cor¡roration, is essentiallv iclentical t9 the
provision goverrring ultt'ttvire.^ acts of any otirerlllinois corporation, See S05 iLCS 5/j.15: g05
ILCS 105/101.15; 19 C.J.S. (i 576 (Corporations) n. 19 (The defense of t.tltrtt r,à.,?.s fbr a no¡profir
corporation is the same as that of a corporation tbr protìt).

\'Vhile the Fourndation tnay be definerl as a "tnrstee" foÍ purposes of the re¡rorling
requirentents of the Ciraritable Trurst Act, this cioes not transfbrm the For-rncjation ìnto ainrst. See
760ILCS 55/i. The purpose of the Charitable Trust Act is to assist the Attorney General ín
carrying out his powei:s to enfol'ce "charitabie trLrsts" as broaclly clefined in thal Act and to see to
tire a.pplication of their flrnds to their intenclecl uses, plinrarily througfr ceriain re¡lorting ancì
disclosurereqltirements. SeeScott,-58 IIlApp. lcl¿rt4l3, llsu,rsysr,tliisActleitherturnsail
"charitable" not-for-profìt corporations into tnrsts, nor allows the Court to disregard the
Founclation's Articles of f:rcorporatioir issued by the State of lllinoi,s and "preteucl" the
Founciatiorl is acttralj,'/ a trust. Nor cloes the Cirzu'itable Tlust Act allow the Cìorut to clisrega'cì the
Foundatiorl's o'w¡l B.V-Laws or the rights and trowers co¡rfèrecl r-r.pon it b¡l the Gel:eral Axelni:lv
throuqh the illinois General Not ibr Profit Corporation Act.
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.Plaintiffs have not alicl canrrot alle-ue the necessary elernents to prove that Ambassaclor
Tel'r'a i¡tendecl to create a t¡ust rvlieit he e:xplicitly c.reated the Foundation as a privaie lllinois
not-f'or-profit coriloration. The elernents of an express trust are: (1) intent of the parties to create
a tnrst: (2) a clefrnite srlbject rnatte¡' or tr-Lrst propertyi (:ì) ascertainable be¡reficiaries; (4) a trustee,
(5) specification of t¡-ust pr-u'¡rose and hoiv the trust is to be perfonrred; and (6) clelive¡'y ¡f i:he
trLrstpropert-ytotl:etrustee. lnreEstatet'rfZuclqerrlan.2i8Ili,App.3d325,3?9,578 l\JE.Zci
?48 (l*r Dist. 1991). Anlbassador Ten'a¡rreparecl Aticles of Incor¡roi-ations ancl By-Larvs, not a

tn-rst clocunlerrt. .Plaintifis the¡liselves chose to tile tJreir contplaint sr-rpposeciìy basecl Lìpon those
Articles of lncorporafiorr and By-Laws, rvliich they atta.checl as e.x]ribits to their conrpiáint.
Plaintifl's diclnot frle suit upon anclclicl not attach to their: complaint any declaration o[trurst or
other tr ust docunrent.

The Illinojs Appellate Court has previously addressed this ver-y issue in Scott v. Flarclinq
N{useuul,58 lll.App,3cl 408('l978). infiratcase,thecourtfoundthatbec¿usethe¡rurposeof)
the George F. HarclingMuseurìr, an lllinois not-for-profit corporation, ãs statecl in the museunl's
aúicles of incorporatiorr, constituted a "charitable" purpose, the niuselun was strbject to the
Clharitable Trust Act. Icl. at 415-'l6, Hower¿er, in determiniirg the purpose of the museum, tlre
courl looked sc¡.lely to the rnuseuu)'s arlicles of incorporalion. ld. The court quoted the lairgr-rage
of the articles of incorpolatiotr irt holcling that in "the establishrnent of ttris ltluseLull, the express
interrtofthedclnorwasthe'collection,preservationandexhibitionof ,,.art'." Icl. lVloreover,
the court specifically rejectecl the'"sophisticai reacling of tJre purpose clause of tire ariic-,les of
incorporation suggested by the defenclants" and instead basecl its holcli.ng on a plain and oldinary
readin-q of the articles of incor¡roratio¡1. lcl, at 416.

The intent of Daniel Terra nrurst be detelmine by lookin*q åalÊly to tire Foundatíon's
fourrciiug docuruents, just as the cor-ri1 did in $!a!!. Id. Even if the CoLut chooses to ignore the
operative clocuments governing the Teria Founclation - a not-fbr-profìt corporation - ar:cl decides
to treat the Founclation as a "Ír'Llsi," plaiirtitÌ's still cailllot demonstrate that it was lhe interit of
A¡llrassador Teri'a to limit tlte sco¡:e of the Foundati.on to operating exciusively within tlie
geographics"l limíts of Chicagc, anC erclusiveli'for tlie ber:ef;t of tiie residents oiCliiczigo, E-i'en
the case law cited by plaintifti fbr tl:e propositìon that the Couit nray look to "surrouncling
circumstances" hclld that in cieternririìng tlre intent of a trust settlor, "the court rnust consicler the
piain and c'r-clinary meaning of the words usecl." First N'at'l.Banlc of Chicaso v. Canton Council

irl Inc 85 Ili. 2d 5()7 .5 t4 (1981); see also 
'Northern 

Il1. Med. Ctr. v. Honre St¿rte

.i6Ill. App. 3ci 12ç), 1441?"'rDist. t985); Sturart v. Continental I11. Nar'lBanh of CrystalLalce, I

the langua-cie of the "trLrst" documents tllenlselt¡es, thele is no need fol ertriirsic eviclence. fti the
absence cf anibiguit'y, rvlrich cloes riot exist ilere, e,';trinsic eviclence is irnperrnìssible. Nat'1 Baillc
of Chica-qo.85 lli. ?d at -sl4; see aiso In reEstateof l\4endelson, ?98 lll. App 3d I, -¡-4 (.l"Ðist
19ç)B) (holdirrgthat courts shoulcl atten]pt to cletern:ìne the seitlor's intent srrlelv bv refelerrce tcr

tlie plain language of thetrurst agreen:ent); l"'litchell v'. Sn),cler,40? Ill. 279,)84 (1949j lfìncìinq
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that the intelit of tiie testator is to be dl aw'll fiorn the langr-rage of the clocument itselfì and

su¡r'ouncling cilcr.unsta¡rces r.vilI not be perrriittecl to irttptift a ditlèrent rtteaning tiom tirat
exptessed, unless there exists such an ambiguity as to rec¡uire a constrLtction by the court)

As ¿ nratter of law this issue mr-ist be clecided on tlìe face of the cloculnents ancl not:'esult
iir an evidentiar_y hearing. IJowevel, even if tlie Court chooses to hold an eviclentiarir þs'¡'i 1a o¡1

tliis issue. neither the plaintifl's nor the Attorrrey General can prove tliat Alnbassaclor Tema

inte¡iciecl that ihc Terra Museum ancl thc Foundation forever remain in Chicago. Illinois.
Presumabìy, plaintiftìs attached their best eviclence to strpport their claims to their corirlllaint.
Such "eviclence" consistecl solely of a fèw nragazine aiticles in which the Alnhassaclor touts the
urriqueness of his rlluselurl at arouncl tl"re tirne of íts opening. In contrast, the Founcla,tion has

overwhelming evidence suggestirrg that Arnbassa.clor Terra was a rnan rvith a. broaci intelnational.
'vision rviro becaine clisenchanted rvith Chicago rvherr his nluseum rvas rrot the success he ira.d

holled. As a result, Ainbassador Telra actively sought out other olltior:s fbr liis lnLrseuln.

inclucling the alliances rvith the Corcolan Ga,llery, the Whitney Museurn ancl the {Jniversity of'
tl"ie Arts as previously clescribed above. Those etlbrts are docunle¡rtecl in tlie e.xhibits attached to
this letter ancl woulcl be testifiecl to Lry all of the rvitnesses r,vlto participated with Anibas.sador'

Terra in those activities. Moreor¡er', other individrrals ciose to the ,tnrbassador also agreecl that it
rvould be in the Founclation's best interest to close the Tena Museum iu Chicago. (See Ex. .D.

1.989 letter frorn long-tirne For-rnclatjon counsel, Jar.rres Coilins, to Anrbassador Terra (stating thaf
Clricago has rrot sufüciently supporteci the Terra Museum and sr,tggesting tlrat the A¡nbassacior
coiisicler othel cities to shorvcasehis art); see aiso Aplil2, 1997 letterfiornDorranceH.
I{amilton. a formel l.-ou¡rdation Director. to Mrle Arhweiler, attacired hel'eto as Ex. O (stating
"fe.lven without a firm plan I agree that the Museum in Chicago shou.lcl be closed,.ancl tire
.Michigan Avenue real estate solcl")).

As a matter of law, the Fou¡iclaiion is in no rvay restricted to the bounciaríes oflthe State
r-rf illinois, and is entitled to choose to concluct its operations anywhere, Te)lirrgly, on the very
tirst cla¡,, that the parties rvere befbre the Courl, Floyd Perl<ins, ê^ssistrmt ,A-ttorney General, r,,,as

speciiìcally askecl by tire Couü rvhether there eristed any case law where a "charitable
or:ga.nizatior:[] in lllino:is'r¡¿ish[ed] to move outsicie the state a.nr[ frvas] stopped b],foice fioill
cloinlq so." (See Tr'. of Froceedirigs 9122100 at p. 17), Nfr. Perlçins c.ould not at that time or any
time thereaftêr ¡li,ovicle ar:y sucl: authority to the Court - i:ecause no such authority e.rists. (i¡!. nt
17-19). N4oreover, even if tlie i¡rtent of Anrbassaclor Terra's vision reached fär beyoncÌ tlre City
of'Chicago and State of Tllinois. tliere is no evjclence suggesting that furrbassaclor Terra intended
for the Terra Museunl oÍ tile For-rnclation to forever remain iu lliinois, in fact, the evidence shows
tliat just the op¡:osite is true.

FIaíntiffs' z"nnr-fi A Ge¡¡er¿r[' 6q erÍxe¡lt"

Asthe Court has reacl the complaints, the seconci categoi-y of allegatioäs in the

coml:lainis are directecitorvarcl ihe iuciir¡idLrarl defendants. Plaintiiì'i and rhe Attorney Cenerai
alle-ce that the three incliviclLral clef'endant directols h¿rve breach some sort of claimed fìciLrcia¡ry
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clr-rties to the preople otllllinoisby engagingirr alleged rvaste ancl nlisnralra,qenlent, While the
Founc{ation [ta.s not conducted a tbnlal inrrestigation into any suclr allegatiorrs, dLre in larqe Flañ:
to the fact that the plaintiffs har¡e filecl nlln'leroLls nrotions atteuipting to enjoin the Four:iclatiçr1'g
lnclepenclent Litigation Committee ancl Sìdley & Austin from conclucting an_y slrch investigatio¡,
the Fotrndatio¡l cun'ently has no reason to believe tirat there is any merit in any sr-rch allegations.

First, neither the plairrtiffs nor the Attorney General have alleged any specifìc acts of
rv¿ste or nlisttlaltagenlent onthe part of ariy of the clefèndant directors.l Ratlier'. tlre complailts
contaitt purely general allegations tirat tire inclividual clefendants have engaged in,
"tt'tisntana-qetllent of TIle Terra.N'luseunl" and "plans" to refirove plaintiffBuntrocl< as a clilector
.ls palt o.[sotire solt of "schelÌì.e" to r]lovÊ the For-urclation to Washington, D,C. ObvioLrsly, the
three incliviclural clef'enclant dir:ectors as a rninority of the eleven-r:lerrrber Boalcl coulcl rlever
sr-lcceecl in moving tlle.Founcl¿rtioir or-rt of illinois if a rla.iority of the Boarci clid not a.lso agr-ee tirat
ihis was in the best interest of the Foirnclation,

These "allegatious" ap¡rear to be nothing more than a commentary on staffing a¡d other
administrative ntinutia of the Founclation, uruch ofwhich reflects urattels wliioh took place prior
to October, L999 whe¡r Dt. Tuclier becanle presiclent of the Four:clation after i\il"-r. Giclr,r'itz.
A:nbassador Hartman and Mrs. Daley had blocked the hirin-e of, a full-time plofèssiona.l
president. Itr fact, atry waste or misnranagernent stuely shor-lld have been detected by the
For-nrclatio¡l's treasurer ancl chairman of the Finance ancl Investlnelrt Comnljttee, ¡:laintifl
.Buntrock, rvho was chargecl rvith rnaintairring anci r:nanaging the Forurclation's frnances. plajntil.Tl

Burntrock held these positions dr-rrirrg the time period coverecl by tlre c.omplaint ancl r-rntil
Septen:ber 2000. l-Iowever, Buntrock ne\/er nrentioned that he thought the defènclarrts nright be
wasting or misuianaging tlie Foundation's assets r-rntil just prior to the amnral Sepiember ,2000
Board nreeting rvhen it loolced like he nright not be reelected to the Fourrciation's Eoarcl.
.Moreover, e\/ery year the Foturdation received auditeci fìnanciai statements,

Plaintift's appear to have bror-rglit their cornplaint (upon which tlie./rttorney Ge:reral relies
anci adnlits that he has no iircieper:detit linorvledge of any of tile allegations contained therein'lfor
ihe sole pttrllose cf lteepirrg tire Forir:datioü ii: tiie Citl- oÍ'Cliicatgo - wire¡'e iiieir ioyaliies lie -
auci removing any clirector rvho disagrees rvirh them des¡:ite ivhat is iu the Forurdatjon's þesr
iilterest.

Settner¡l ent ]Pnopos¿l ts

'I 
Tlrc onll' ar-eLrablv specilic allegalion contírineci j:r eithcr complaint. ìs ll reltreilce tliat Juclith Ten.a s¡pposeclJ¡-

an¡-'ro1:liated iLrl lr0ln lltc FoLtlldation for her oil'n UersorlÍrl rrse. As the plaiutilfs rlerv rl'eLl !inou.. after alli:ropriat+

lvlrs. Terra's ncarb¡ rcsiclence ai tltc rctluest of a Brirish telc;r'isior: proclucfìon colìtl]alìy jir orcler lo.lllnl a ¡rrog-ru,,
¡irotuoting t.he Git'enlv illuseuiìl, Ofliciuls f¡orlr tlie Çi1,'¡r¡¡1, niLlscì.uìì rransportecl tlre ¡:aintings to Mrs. Terra's
ìtome. tvaited cltrrin-e thc lliree hour tapin-e oI l.[te progr¿n]t- artd i¡:illuecljutch, ¿r¡rcl safely ref u¡led tlie ¡:a;i¡iings bacli {o
lhc ruuseLrni there¡rfler.
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A¡ly settleillellt of this matter rrr-lst tìrst recognize that the Founclation has the right tcr
go\/ern, itsetti A:r1'thing less rvoulcl have a chilling effect orr all not-for-¡lrotit cot'polartions and
private f'bunciations or ttusts established in llliuois, sugqesting that once sucir an entity is fbrllecl
in lllinois it belongs to the ¡leople of the State of lilinois nnd lnay ltever leave.

There are rnanv issr.¡es rvllich neecl to lre acldressed l¡efore the Pound¿rtion carr agree tf-)

âny plan fbr its firture. The Foundation proposes that the plaintiffs ancl the Artorney Gener¡rl
voh-rntarily clismiss theit: contlllaints ancl ¡relrlìt the.Board of Directors to continue co¡sicleri¡g,
fbnnulating and seeltìng out options for a fi.rtr-u:e plan for the Fou¡rclation ancl its nruseurns. We
belìeve that the Attorney General, in his Fetlruary I , 200.t letter: to Jr-rclge I(innaircl, acc.uratellr
adclresses the lrrultitude of issues that the Foundatio:r rvas considering ancl rvould [ike to continue
to consiclet'w'ithout the barrier of the culreilt iarvsuit in deternrilring tliebest strategic plan fbl the
Forulclatioir. The Attol'ney General noted that inany, of the strategic planning issr_les inclucie:

What are the rnissions and goals of the Foundation? Wlnt
cor:sicleration must be given to Dan Ter-ra's visioils in fbrmr-rlatir:g
the nrissions and goals'l Wliat was being done right? What coulcl
b"e im¡rroved? Is the cunent location a barrier to the nrissions ancl

-qoals? Are starrcl alone sllall nîLtset¡ms effrcient. effective, ancl

econo¡nically justifìecl? Will partnerirlg with another museu¡l1
create a svnergy to f"rrther the inissions and goals? speciiìcally ii:.
chis regarcl, rvill a wolld class collectioir. which will create a
clestinatíon for people who wish to.enjoy American Ar1. result
frour the parlnering? lVill the cument liighly successful school
children's eclucation programs be enirancecl by the partnering?
What role rviil Gverlry mLrseull play rvithin the partnering? Wili a
partner be in a position to malie relevant art worlcs available for
display in Givenry or otherwise asseinble exhibitions for clisplay
there'7

All of these questions ale very imÞo¡jant ones that nlust be consjdereci by tlre Founclatjon's
Board of Directors, Tlie Fcitiildatioli lrray wish to liire ci.,nsulta¡rts or. analysts tu assess its
optiorrs Prior to tlie tìlíng of this larvsuit, the Board was at the initial stages of consiclering the
various options available and has not been given the oppofiLlnity to fully consider each of tþe
tàctors ex¡lressed by the Attorney General, T'he Foundation is also iviliing to use this ijr¡e io
solicit ¡:roposals fionl iitstitutions, other than those alreaclv under consideration, Iocateci in
lllinois.

,tdclirionall.y, the FoLrndation woulcl also consider agreeirrg that it will noi close the Terra
N'fLrseunt or lltove the Fourridarion out clf'lllinois rvithout firsT consulring r^iith the ê,rtoi-rieir
{:e¡ieral on its fìrrclings and basis fbr its clecisions,
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' FinatlY, the FoLrnclatiott wot¡lcl lilie to resoh¡e this nlatier: rvithor¡t tlre e.xpense of iurthei
iitigation or a trial, howevet', the Foundation is confident that it has an aLrsolr-rte right to choose tç
close the Terta N{usetrnt and/or ilùve the Founclation or-rtsicle of Illinois if a majority of the Boar:d
so dec.icle.s. Accorclingly, tlte Founclatio¡r is not interested in any lcind oflsettlerie¡t that woulc.l
re.sr-rlt in a findirrg to the Çontrary.

Sìn.cereiy,
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ROBERI P. CUMMINS
rpc@cummlnscronin, com

ATTORNEYS AND COUNSELORS
77 WE5-|- WACKER ORIVE

su ITE 4aoo
cHlcAGo, tLLrNols 6060l

TELEPHONE: (3t 2) 57e-O500
FACSr M rLE: (3t2) 57 A-t234 ÏHOMAS C. CRONIN

tcc@cummlnscronin.iom

January 18,2002

JAN 2 2 2002

VIA HAND DELIVERY

The Honorable Julia M. Nowicki
Circuit Courl of Cook County
25 i 0 Richard J. Daley Center

Clricago, Illinois 60602

Re: Tuckerv. Buntrockr0lL 9ll2

Dear Judge Nowicki:

Enclosed is a copy of our consolidated response to the various motions to dismiss. We've

nade every effort to keep it short.

Also enclosed is a courtesy copy of our motion for leave to file the Terra affidavit under seal.

Although we do not believe the attachments to that aff,rdavit are necessarily "confidential," at least

one of them relates to the earlier mediation.

RPCipw
Enclosure

cc: Service List
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IN TFIE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, LA\ry DIVISION

PAUL HAYES TUCI(ER, et al.,

Plaintiffs,

No. 01 L 009112

DEAN BIINTROCI(, et al.,

Def'enclants.

NOTICE OF F'ILING

TO: See Attachecl Selvice List

PLEASE TAI(E NOTICE that on Flic{ay, Janttat'y 18, 2002, we filecl in the Clelk's Ofl-ìce
of the Cilcuit Coult of Coolç County, Illinois. PlaintifFs Consoliclatecl Res¡rcrnse ln Opposition
To Defenclants' Motions To Dismiss, a coily of whicli is heleb¡, selvecl upoll you.

Datecl: .Tanuary 18, 2002 Respectfr-rlly submittecl :

PAUL

Attolneys fol the PlaintifÏs

Robert P. Cuurmins
Thomas C. Cronin
CUMMINS & CRONIN, LLC
Filrn ID No. 37288
77 West Wacher Drive, Suite 4800
Chicago, Illinois 60601
(3 1 2)s78-0s00

v

)
)
)

)

)
)
)

)
)

One
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ffi
January 24,2002

VIA MESSENGER
The Honorable Judge Julia M. Nowicki
Circuit Court of Cook County
Chancery Division
Richard J. Daley Center
Courtroom 2510
Chicago, IL 60602

Re Tucker v. Buntroclr (01 L 009112)
Courtesy papers filed with defendants' motions to dismiss

Dear Judge Nowickr:

To better facilitate the Court's handling of this case, the Terra Foundation encloses

herewith a courtesy set of the papers filed in support of the defendants' various motions to

dismiss plaintiffs' First Amended Complaint at Law. As set out more completely in the Table of
Contents (attached to this letter), the Terra Foundation is sending you: (1) a copy of the First

Amended Complaint; (2) the defendants' motions to dismiss along with the memoranda,

exhibits, and case law filed in support thereof; and (3) a copy of plaintiffs' response brief.

As you know, the defendants' reply briefs are due February I, 2002. The Terra

Foundation will forward you courtesy copies of these reply briefs (along with any supporting

documents) as soon as it receives them. Accordingly, you should have a complete set of all the

papers filed in corurection with these pending motions to dismiss well in advance of the February

13,2002 hearing in this matter.

Very truly yours,

€-1 7+ã>
-þ-

Eric J. Muñoz

Enslosure

All Attomeys of Record
See attached Service List

cc:

55 E. Monroe
39th Floor
Chicago, lllinois 60603
(312) 58O-2O20 Phone
(312) 782-3806 iax
wvw.msmrlaw.com 16di-004905
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William P. Schuman
Debra J. Tucker
McDermott, Will & Emery
227 West Monroe Street
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(3r2) 372-2000
(3r2) 984-7700 (fax)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
Robert P. Cummins
Thomas C, Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 4800
Chicago,IL 60601
(312) s78-0s00
(312) s78-r234 (fax)

Counsel for: P. Tucker,
Judith Terra & A. Simpson
Leonard Garment
Lawrence Levinson
Vemer, Liipfert, Bernhard,
McPherson & Hand
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Mark Heatwole
Scott J. Szala
Winston & Strawn
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rN THE CIRCUIT COURT OF COOK COUNTY, TLLTNOIS
COTJNTY DEPARTMENT, LAW DIVISION

PAUL HAYES TUCKER, a Director of the )
Terra Foundation for the Arts; JUDITH TERRA, )
a Director of the Terra Foundation for the Arts; and )
ALAN K. SIMPSON, a Director of the Terra )
Foundation for the Arts, )

)
Plaintiffs, )

)
v.)

)
DEAN BI-INTROCK, a Director of the Terra )
Foundation for the Arts; RONALD GIDWITZ, )
a Director of the Terra Foundation for the Arts; )
MARGARET DALEY, a Director of the Terra )
Foundation for the Arts; ARTHUR HARTMAN, )
a Director of the Terra Foundation for the Arts; )
STEPHANIE PACE MARSHALL, a Director of )
the Terra Foundation for the Arts; THEODORE )
STEBBINS, a Director of the Terra Foundation )
for the Arts; JAMES R. DONNELLEY, an )
individual; MARSHALL FIELD V, an individual; )
KATHLEEN A FORSTER, an individual; )
ROBERT S. HAMADA, an individual; )
FREDERICK A. KREHBIEHL, an individual; )
THE TERRA FOI-INDATION FOR THE ARTS, an)

Illinois Not-For-Profit Corporation; JAMES E. )
RYAN, Attorney General of lllinois; FLOYD D. )
PERKINS, Assistant Illinois Attorney General; )
WINSTON & STRAWN, an Illinois Partnership; )
and SIDLEY & AUSTIN, an lllinois Partnership, )

)
Defendants )

No 01 L 0091 12

Hon. Julia M. Nowicki

R-EPLY IN SUPPORT OF SECTION 2-619.1MOTION TO STRIKE
AND DISMISS COUNTS I. IV AND V OF AMENDED COMPLAINT

Defendants, Dean L. Buntrock, Margaret Daley, Ronald Gidwitz and Arthur Hartman, by

and through their attorneys, Quinlan & Carroll, Ltd., hereby state as follows as their reply in

Doc: I 8ó556
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support of their section 2-619.1 motion to strike and dismiss counts I, [V and V of amended

complaint:

INTRODUCTION

By their motion and memorandum, defendants move this Court to dismiss counts I, IV

and V of plaintiffs' amended complaint. Plaintiffs' amended complaint is simply an improper

effort to relitigate and further challenge the entry of the consent judgment and order ("consent

judgment") approved by the court in Terra L In their response to defendants' motion, plaintiffs

fail to address the majority of the arguments raised by defendants in support of their motion.

Indeed, plaintiffs do not mention that the claims and issues of Terua 11are subject to plaintiffs'

pending appeal in Terra 1in the First District, Appellate Court. Not only do plaintiffs fail to

address the pending appeal in Terra I plaintiffs fail to even mention the appeal

Notwithstanding this "omission," the fact that the same claims are pending on appeal wamants

dismissal of plaintifß' claims pursuant to section 2-619(a)(3).

Moreover, plaintiffs' attempt to avoid the clear applicability of collateral estoppel and res

judicata falls short. Plaintiffs cannot reasonably dispute thatTema II is a clear relitigation of the

objections to the consent judgment that plaintiffs litigated and the couft resolvedin Terra I.

Finally, plaintiffs are unable to support their claims that the approval of the consent

judgment was an ultra vires act or a breach of fiduciary duty by defendants. Plaintiffs cannot

allege that the consent judgment is prohibited or in violation of the Foundation's governing

documents. Moreover, plaintiffs cannot state a claim that defendants bleached fiduciary duties

by simply approving the consent judgment. Plaintiffs' claims are premised entirely on their

unhappiness with the consent judgment 
- claims that are not only at issue before the Appellate

2Doc: I 8655ó
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I.

Courl, but also without support in lllinois law. Thus, this Court should dismiss counts I, IV and

V of the first amended complaint.

ARGUMENT

PLAINTIFFS DO NOT DISPUTE THAT DISMISSAL IS APPROPRIATE IN
LIGHT OF TTM PENDING APPEAL.

Plaintiffs fail to address in their response - and, in fact, completely omit to mention -
that they are currently appealing Terua / and that their appeal is "another action pending between

the same parlies for the same cause" that requires dismissal of counts I, IV and V pursuant to

section 2-619(a)(3). 735 ILCS 512-619(a)(3). Plaintiffs' "omission" is telling. Defendants have

moved this Court for dismissal pursuant to section 2-6I9(a)(3) because Terra 11is an improper

attempt to appeal Terra 1to this Court while concurrently pursuing the same relief before the

Appellate Court. As set forth in defendants' motion, section 2-619(a)(3) is equally applicable

when the "same claim" is pending on appeal. Wheatley v. International Harvester Co.,166 lll.

App. 3d 775,520N.E.2d 975 (5th Dist. 1998); In re Ordinance Requesting the Annexation of

Certain Territory to the Village of Willowbrook,62lll. App. 2d45,210 N.E.2d 25 (2nd Dist.

1 e65).

Plaintiffs do not dispute - because they cannot - that the requirements of section 2-

619(a)(3) are satisfied here. Specifically, the pending appeal in counts I, fV and V involves the

"same parties" because, as required by section 2-679,the litigants' interests are sufficiently

similar. Id. at 318, 653 N.E.2d at 828. There is no requirement that the parties be identical in

name or number and thus, the addition of individual defendant directors Daley, Hartman,

Srebbins and Marshall to this action does not limit the applicability of section 2-619(a)(Z).

.,)Doc:186556

16di-004913



Moreover, the "same cause" requirement is also satisf,red because the relief sought is requested

on substantially the same set of facts. Schnitzerv. O'Connor,274Ill. App. 3d314,319,653

N.E.2d 825,829 (lst Dist. 1995). Specifically, the "same cause" requirement is satisfied if, as

here, the two actions arise out of the same transaction or occuffence, regardless of the legal

theory or relief sought. 1d.

As noted above, plaintiffs fail to even mention their pending appeal in Tena I. Yet,

plaintiffs spend a great deal of time arguing that they cannot be bound by the consent judgment

of Terra.Ibecause they were not parties to that consent judgment. This argument illustrates a

clear inconsistency in plaintiffs' position. On one hand, plaintiffs argue, as they must, that they

have standing and rights to challenge the consent judgment before the Appellate Couft, yet here,

although seeking the same relief, plaintiffs: claim is based entirely on the position that they are

not bound by the consent judgment. This inconsistency is fatal to plaintiffs' claims.

Defendants have demonstrated that plaintiffs' pending appeal in Terua 1 is for the "same

cause" and between the "same pafties" for purposes of section 2-619(a)(3). Plaintiffs do not

dispute this argument and, accordingly, counts I, IV and V of the amended complaint should be

dismissed due to the pendency of the appeal in Terua I.

II. COTJNTS I, W AND V SHOULD BE DISMISSED PURSUA¡IT TO THE
DOCTRINES OF COLLATERAL ESTOPPEL A¡{D RES JUDICATA.

As set forth in defendants' motion and memorandum, this Court should dismiss counts I,

IV and V pursuant to section 2-619({(\ under the doctrjnes of res judicata and collateral

estoppel. Defendants' motion illustrates that the requisite elements of res judicata and collateral

estoppel are satisfied here. As set forth below, plaintiffs' effort to argue against the applicability

4Doc:18655ó
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ofresjudicata and collateral estoppel is insufficient.

Res Judicata And Collateral Estoppel Bar Plaintiffs' Claims - Regardless

Of Whether Plaintiffs Were Parties To The Consent Judgment.

Plaintiffs argue that resjudicata and collateral estoppel are not applicable because

plaintiffs are not parties to the consent judgment of Teta /.t Plaintiffs rely on Nowakv. St. Rita

High School, 197 I11.2d381,757 N.E.2d 4ll (2001). to suggest that res judicata and collateral

estoppel would only apply if plaintiffs were parties to the consent judgment. Nowak does not

support plaintiffs' position. Indeed, res judicata and collateral estoppel do not impose a strict

requirement of identity of parties and are, in fact, applicable if there is an identity among parties

"or their privies." See River Park, Inc. v. City of Highland Park,184 Ill. 2d290,302,103

N.E.2d 883 (1998); DuPage Forklift Serice, Inc. v. Material Handling Service, Inc., 195 I1l. 2d

71,744 N.E.2d 845 (2001). Thus, even if this Court were to adopt plaintiffs' effoneous

contention that res judicata and collateral estoppel require that plaintiffs be parties to the consent

judgment, under Illinois law, the Foundation, by its Board of Directors, is already, in fact, apafty

to the consent judgment and plaintiffs, as board members, are in privity with the parties to the

consent judgment.

More importantly, plaintiffs were parties to Terra l from the onset and withdrew from the

consent judgment after being unhappy with the result. Illinois law does not require that plaintifß

have been a party to the consent judgment. Indeed, the consent judgment was entered only after

the court in Terra l resolved the issues and claims now presented in Tena II. The resolution of

I Of course, this argument is totally inconsistent with plaintiffs' efforts to appeal the

consent judgment of Terua I.

A.

5Doc:186556
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the identical issues raised in Terra II , the entry of the final judgment on the merits in Terra I, and

the fact that plaintiffs were parties inTerra { satisfy the elements of collateral estoppel. See

DuPage Forklift Service, 195 Ill. 2d71,741 N.E.2d 845. In addition, the fact that the court

entered a final judgment on the merits in Terra I after ruling on plaintiffs' objections to the

consent judgment, that the claims in Terra ll result from the same group of operative facts as

Terra I, andthat plaintiffs were parties in Terua { satisfy the requirements of res judicata. River

Park, 184 Ill 2d290,703 N.E.2d 883

Indeed, had Judge Kinnaird in Terra lnot ruled on plaintiffs' claims and resolved their

specif,rc objections to the consent judgment, the consent judgment would not have been entered.

The mere entry of the consent judgment in Terua 1 satisfies the requirement of res judicata and

collateral estoppel that there be an identity of parties "or their privies" because plaintiffs were

parties inTerra I. See River Park, únc.,184 Ill. 2dat302,703 N.E.2d 883 (1998); DuPage

Forkli.ft,l95 I11.2d71,144N.8.2d845. Followingplaintiffs'reasoning,therecouldbeno

preclusive effect from Terra l unless all the directors of the Board reached a unanimous decision

to enter into the consent judgment. Of course, had there been a unanimous decision, there would

be no Terra 1L This circular reasoning is not the law in Illinois nor w¿ìs a unanimous decision

required by the Foundation's bylaws

Res Judicata And Collateral Estoppel Apply Notwithstanding That There
Were No Express Findings Of Fact In Terra I.

Plaintiffs also argue that the preclusive effect ofresjudicata and collateral estoppel is not

applicable because Judge Kinnaird made no findings of fact in Terra 1. Plaintiffs miss the point

Defendants have never contended that Judge Kinnaird made express findings of fact; howevet, as

B
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noted above, the mere entry of the consent judgment over plaintiffs' objections w¿ìs a ruling and

resolution of plaintiffs' claims and the issues raised in Terra 1L Moreover, the consent judgment

eliminates the need for findings of fact because, by its very nature, the consent judgment is a

settlement of a controversy that did not necessitate fact findings

Plaintiffs cite no authority to support their contention that the absence of express findings

of fact prevents the application of res judicata or collateral estoppel to the present circumstances

Moreover, although plaintiffs argue that there were no express findings, plaintiffs totally

disregard the clear rulings of the court in Terra 1 that the consent judgment was not "antithetical

to the Foundation's purposes" or that despite the allegations of a conflict of interest, Stebbins and

Marshall "could properly participate in this decision . . ." See Exhibit F to defendants' motion,

pp. I27 -28, 133-34. Accordingly, the court expressly rejected plaintiffs' claims without entering

specific fact findings

C. Discovery On The Objections To The Consent Judgment Was Not Required.

Plaintiffs argue that Terra l should not have a preclusive effect because plaintiffs were

denied the opportunity to conduct discovery on their objections to the consent judgment.

Notably, plaintiffs' request for discovery was made after the consent judgment was reached in

mediation and approved by the Board. Plaintiffs have failed to offer any authority to support the

proposition that such discovery was required, especially when plaintiffs were participants in the

long-standing mediation. Plaintiffs' suggestion that they were denied an "evidentiary

opportunity" in Terro l is undermined by the undisputed fact that the Courl in Terra l considered

voluminous exhibits and documents presented by plaintiffs in support of their objections to the

consent judgment, as well as lengthy arguments (over 5 hours) on the objections

7Doc: I 86556
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Plaintiffs' reliance on Sprecher v. Graber,716F.2d968 (2nd Cir. 1983), is unavailing.

In Sprecher, the court held that collateral estoppel would not apply to certain claims alleging

individual and official misconduct by the SEC. Sprecher, 7 16 F .2d 968 , 97 2. The S EC argued

that collateral estoppel barred plaintiffs' claims of official misconduct against the SEC because

another court enforced the subpoena in enforcement proceedings. Id. at972. The court held that

collateral estoppel did not apply because subpoena enforcement proceedings are summary

proceedings without discovery and so long as the SEC complied with statutory prerequisites, a

party opposing a subpoena has a "heavy burden" to prove that the subpoena is based on an

invalid purpose. 1d. Thus, in light of the substantial disparate opportunities for discovery and

different burdens in the proceedings, collateral estoppel was not permitted. Id.

Sprecher has limited applicability here because the SEC's subpoena, investigation, and

enforcement powers are part of a statutory framework. Here, there was no governing statutory

procedure. In fact, despite holding that collateral estoppel did not apply to certain claims in

Sprecher, the court held that collateral estoppel baned other claims because the plaintiff had a

full opportunity to litigate the merits of those claims in the enforcement proceeding. Id.at973.

The court held that so long as there was a full and fair opportunity to litigate the issue, collateral

estoppel applied. Id.

Sprecher does not limit this Court's ability to apply collateral estoppel or res judicata to

plaintiffs' claims. As recognizedin Sprecher, so long as plaintiffs had a full and fair opportunity

to litigate the issues inTerra I collateral estoppel bars the relitigation here. The coult in Terua I

considered voluminous documents in exhibits that allegedly supported plaintiffs' objections to

the consent judgment. Accordingly, the lack of discovery in Terra 1 does not preclude the

Doc:18ó556 8
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applicability of collateral estoppel

D. The Issues Of Terra II Ãre Identical To Those Resolved In Terra I.

Plaintiffs, in conclusory fashion, suggest that collateral estoppel does not apply because

"the issues presented here are not identical to any consideration by Judge Kinnaird." Plaintiffs

make no effort to dispute the clear identity of the issues set forth in detail in defendants' motion

and memorandum in support thereof. As set forth in the motion, Judge Kinnaird expressly found

that the consent judgment was not "antithetical to the Foundation's purposes," that the

Foundation was "going to be able to pretty much operate the way it has," and that it would "be

able to conduct its mission of providing education in and throughout the world ." Id.,pp.l27-

28. Thus, contrary to plaintiffs' argument, the court in Terra / expressly found that the consent

judgment was consistent with the director's fiduciary duties and the Foundation's purpose.

Indeed, plaintiffs' argument that a different burden of proof applied in Terra lthan is

applicable in Terra II only serves to illustrate that the identical issues presented in Terra II were

resolved in Terra L Plaintiffs essentially admit that the causes of action and the lssues are

identical, but that plaintiffs should be given a "second bite of the apple" under a different burden

of proof. Plaintiffs are unable to provide this Court with any authority to support such a

proposrtron.

2 Instead, plaintiffs mistakenly rely on U.S. Aluminum Corp. v. Alumax, Inc.,83l F .2d

878 (9th Cir. 1987), cert. denied,488 U.S. 822 (1988), which involveddifferentcauses of action
in different proceedings, one proceeding involved federal law and the other, state law. U.,S.

Aluminum is readily distinguishable because here, plaintifß are simply relitigating the same

claims and issues resolved in Terua [,by a court of concurent jurisdiction to this Court.

Doc:18655ó 9
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E. Apptication Of Collateral Estoppel Or Res Judicata Is Not Inequitable.

Finally, plaintiffs argue that it would be inequitable for this Court to apply res judicata or

collateral estoppel. This argument must be rejected. Plaintiffs make much of the fact that the

Court in Tema ltold plaintifß that it was not barring them from bringing another action. Yet,

the Court never directed or authorized - nor could it - plaintiffs' refiling of identical claims

and relitigating the same issues. Moreover, application of res judicata and collateral estoppel

would not be inequitable because plaintiffs are currently pursuing a review of the consent

judgment in the Appellate Court. Plaintiffs are not entitled to review in two forums. Thus, for

this additional reason, this Court should dismiss counts I, [V and V pursuant to res judicata and

collateral estoppel.

III. PLAINTIFFS DO NOT DISPUTE THAT COUNT I FAILS TO STATE A
CLAIM FOR DECLARATORY RELIEF.

Plaintiffs fail to address in any way that the claim for declaratory relief in count I fails to

satisfy section 2-101of the Code of Civil Procedure. As set forth in defendants' motion, section

2.-101 provides that "[t]he court shall refuse to enter a declaratory judgment or order if it appears

that the judgment or order, would not terminate the controversy or some part thereof, giving rise

to the proceeding ." 735 ILCS 512-7 01. Dismissal of claims for declaratory judgments is

appropriate when the relief sought would lead to "impermissible piecemeal litigation." Marlow

v. American Suzuki Corp.,222lll. App. 3d 722,584 N.E.2d (1st Dist. 1994); Schlossberg v. E.L.

Trendall nnd Associates, [nc.,63 Ill. App. 3d 939,942,380 N.E.2d 950 (1st Dist. 1978).

Moreover, dismissal of a declaratory judgment will avoid piece-mail litigation in situations

where, as here, the claim is essentially a collateral attack on another action. See Tait v.
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Sangamon County,l38 Il1. App. 3d 169, 485 N.E.2d 558, 560 (4th Dist. 1985); see also Coles-

Moultrie Electric Co-op v. City of Charleston,SIll. App. 3d 441,289 N.E.2d 481 (4th Dist.

1et2).

In count I, plaintiffs seek a declaration that the consent judgment and order is invalid.3

Invalidation of the consent judgment and order would not only be a collateral attack on Terra I,

but it would also lead to additional litigation in Terra 1, as well as impact the proceedings before

the Appellate Courl. For this reason, count I should be dismissed.

ry. COUNT IV SHOULD BE DISMISSED PURSUANT TO SECTION 2-615.

Plaintiffs' response to defendants' motion to dismiss count [V, which purports to state a

claim against defendants for alleged ultra vires acts, consists of conclusory statements that the

claims are "sufficiently specific" and "properly state claims." Such conclusory allegations,

relying on solely the allegations of the amended complaint that defendants challenge as

defective, are insufficient. As set forth below, plaintiffs have failed to specifically address

defendants' arguments.

Plaintiffs fail to respond to the argument that plaintiffs have not alleged the necessary

elements for injunctive relief. The relief sought in count [V is for this Court to issue an

injunction to "enjoin the doing of such acts." Plaintiffs do not attempt to allege any clearly

ascefiainable right or inadequate remedy at law. Moreover, by claiming damages, plaintiffs

3 As discussed in defendants' motion and memorandum, by seeking to invalidate the

consent judgment, plaintiffs are, in essence, seeking to rescind the consent judgment without

alleging any of the required elements of rescission or without seeking relief pursuant to section

2-1401 of the Illinois Code of Civil Procedure. Plaintiffs fail to dispute defendants' argument

and, for this additional reason, count I should be dismissed.
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totally undermine the ability to allege that there is no adequate legal remedy. Accordingly, for

this reason, count IV should be dismissed.

In addition, plaintiffs do not address that the requested injunction to "enjoin such acts" is

impermissibly vague. Illinois law requires that injunctions be specific and as "definite, clear and

precise as possible." Hartlettv. Dahm,94Ill. App. 3d 1, 5,418 N.E.2d 44,47 (2nd Dist. 1981)

For this additional re¿ßon, count [V should be dismissed.

Moreover, plaintiffs completely ignore defendants' argument that they have failed to

allege sufficient facts to support a claim for punitive damages. Under Illinois law, to be entitled

to punitive damages, one must allege outrageous conduct, acts perpetrated by evil motive or with

reckless indifference to the rights of others. Guice v. Sentinel Tech., Inc.,294Ill. App. 3d97,

689 N.E.2d 355, 365 ( l st Dist. 1997). Plaintiffs do not refute that such factual allegations are

lacking and count [V should be dismissed.

Finally, plaintiffs fail to address the fact that they are unable to state a claim that the

Board's approval of the consent judgment was ultra vires because Stebbins and Marshall had an

alleged conflict of interest. Conflicts of interest are governed by section 1 08.60 of the Not for

Profit Act that provides that a director has a conflict of interest if he is directly or indirectly a

parfy to a disputed transaction 805 ILCS I 05/ I 08.60 Plaintiffs' response fails to address the

applicability of section 108.60. Plaintiffs' sole response is that as directors, they have a right to

pursue ultra vires claims. Notwithstanding such rights, plaintiffs must still allege facts sufficient

to show that an ultra vires act did occur. Here, since the ultra vires act is based on a conflict of

interest, plaintifß must allege facts that show a violation of section 108.60. Plaintiffs' failure to

do so requires dismissal of count lV
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V. COUNT MHOULD BE DISI{ISSED PURSUANT TO SECTION 2-61e(a)(9).

The consent judgment itself bars plaintiffs' claim that the Board's approval of the consent

judgment was an ultra vires act. In fact, plaintiffs' submission of the letter from Sidley, Austin,

Brown & Wood ("Sidley letter"), submitted to the mediator in Terra 1in preparation for the

mediation, and attached as an exhibit to plaintiffs' response, further supports that the consent

judgment was not an ultra vires act. As stated in the Sidley letter, Illinois law provides that an

ultra vires act is one that is expressly prohibited and beyond the powers of the cotporation.

Sherrard State Bank v. Vernon, 243 lll. App.I22 (2nd Dist. 1926) . Moreover, as noted in the

Sidley letter, the powers and limitations of a corporation are found in its articles of incorporation,

its bylaws, and in applicable constitutional and statutory provisions. Stroh v. Blackhawk Holding

Corp.,48 lll. 2d41I,475 (1971). As the bylaws and the articles of incorporation illustrate

(though plaintiffs fail to attach these documents to the amended complaint), the Foundation is not

expressly prohibited from entering into an agreement that provides that the Terra Collection of

Art shall be maintained and exhibited in Chicago or in partnership with another institution in the

Chicago area for 50 years. Plaintiffs fail to direct this Court to any express prohibition provided

in the bylaws or articles. Moreover, the consent judgment does not limit the Foundation's ability

to exhibit its collection in Giverny and for other programs and scholarly use outside of Chicago,

as noted by the court in Terra I. Clearly, Judge Kinnaird reached the same conclusion in

approving the consent judgment. Accordingly, the tetms of the consent judgment bar plaintiffs'

claim that it is ultra vires

Doc: I 8655ó l3
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VI. COUNT V SHOULD BE DISMISSED PURSUANT TO SECTION 2.615.

Despite plaintiffs' conclusory statements that they have adequately alleged a breach of

fiduciary duty, plaintiffs do not address the clear requirements of Illinois law that provide that in

the absence of allegations of fraud, illegality, or conflict of interest, decisions made by corporate

directors are protected by the business judgment rule, and may only be attacked by factual

allegations that show a lack of due care in the making of those decisions. Stamp v. Touche Ross

& Co.,263Ill. App. 3d 1010, 636 N.E.2d 616 (lst Dist. 1993) Plaintiffs have not alleged any

fraud, illegality or conflict of interest on the part of defendants, Buntrock, Daley, Gidwitz and

Hartman. There are no facts that establish that the business judgment rule should not apply or

that defendants' approval of the consent judgment was the result of lack of due care. Id.a For

these reasons, plaintiffs have failed to state a claim for breach of fiduciary duty, and count V

should be dismissed.

VII. PLAINTIFFS DO NOT DISPUTE THAT THEIR CLAIMS FOR DAMAGES IN
COTJNTS IV AND V MUST BE STRICKEN.

Plaintiffs make no effort to address defendants' contention that they have not alleged

facts that support their claim for individual damages. It is undisputed that defendants owe a

fiduciary duty to the Foundation, not plaintiffs. Thus, plaintiffs' claim for individual damages, in

the absence of any facts or authority to support such claims, must be stricken.

a Plaintiffs' entire claim for breach of fiduciary duty lacks any specific factual allegations

against any director, as evidenced by the fact that defendants purport to state a claim for breach

offiduciary duty against all directors.

Doc: l8ó55ó 14
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V[I. PLAINTIFFS DO NOT DISPUTE THAT THIS COURT SHOULD DISNtrSS
COTJNTS I, IV AND V PURSUANT TO SECTION 2.606.

Finally, plaintiffs do not address that their failure to attach the consent judgment, the

Foundation's afticles, or the Foundation's bylaws to the amended complaint violates section 2-

606 The amended complaint is entirely premised on these documents. Section 2-606 requires

that when a claim is founded on a written instrument, such instrument must be affached to the

pleading or cited therein. See 135ILCS 512-606. Failure to comply with section 2-606 is

grounds for dismissal. Plocar v. Dunkin Donuts of America, 103 lll. App. 3d 740,431 N.E.2d

1175 (1st Dist. 1981). For this additional reason, dismissal of counts I, fV and V is appropriate.

CONCLUSION

WHEREFORE, for all the foregoing reasons, defendants Dean Buntrock, Margaret

Daley, Ronald Gidwitz and Arthur Harlman, respectfully request that this Court strike and

dismiss counts I, [V and V of the amended complaint and enter any other relief that this Court

deems fair andjust
Respectfully submitted,

DEAN BTINTROCK, MARGARET DALEY,
RONALD GIDWITZ, aNd ARTHUR FIARTMAN,

By d/v'---

One of Their Attorneys
William R. Quinlan
James R. Canoll
Cheryl I. Niro
Lisa M. Hegedus

QUINLAN & CARROLL, LTD
30 Norlh LaSalle Street, Suite 2900

Chicago, Illinois 60602
(312) 263-0e00
Firm ID # 38600
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January 25,2001

VIA MESSENGER DELIVERY
The Honorable Julia M. Nowicki
Circuit Court of Cook County
Chancery Division
2510 Richard J. Daley Center

Chicago, tllinois 60602

Re: Paul Hayes Tucker, et aL v. Deøn Bantrock, et aL

No. 01 L 009112 (transferred to Chancery Division)

Dear Judge Nowicki

Enclosed please find a couftesy copy of the Section 2-619.1 Motion to Strike and Dismiss

Counts I, [V, and V of the Amended Complaint and Memorandum of Law in Support Thereof filed

on January 4,2002 on behalf of defendants Dean Buntrock, Ronald Gidwitz, Margaret Daley, and

Afthur Hartman in the above-referenced matter. Pursuant to the briefing schedule set by this Courl,

this motion is scheduled for hearing on February 13,2002 at 2:00 p.m.

All counsel of record have received a copy of the documents enclosed herein

Very truly yours,

William R. Quinlan

WRQ/jmm
Enclosure

cc: Attached Service List

No. 185985
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Thomas A. Ioppolo
Therese Harris
Jeffrey Gray
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General Law Bureau
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l3th Floor
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Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suire 4800
Chicago, Illinois 60601

David A. Novoselsky
Novoselsþ Law Offices
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Suite 14oo
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Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

Scott J. Szala
Winston & Strawn
35 W. Wacker Drive
Chicago, Illinois 6060 1

William P. Schuman

LizabethA. Boyer
McDermott, Will & Emery
227 West Monroe Street

Chicago, Illinois 60606-5096

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W.
Suite 400
Washington, D.C. 20036

Leonard Garment
Lawrence Levinson
Vemer, Liipfert, Bernhard, McPherson &
Hand
901 l5ú Street, N.W.
Suite 700

Washington, D.C. 20005

Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe, Suite 3600
Chicago, Illinois 60606

Thomas R. Mulroy, Jr.
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

PATIL HAYES TUCKER, a Director of the

Terra Foundation for the Arts; JUDITH TERRA,
a Director of the Terra Foundation for the Arls; and

ALAN K. SIMPSON, a Director of the Terra

Foundation for the Arts,

Plaintiffs No 01 L009ll2

(Transferred to Chancery Division)

DEAN BI-INTROCK, a Director of the Tema

Foundation for the Arts; RONALD GIDWITZ,
a Director of the Terra Foundation for the Arts;
MARGARET DALEY, a Director of the Terra

Foundation for the Arts; ARTHUR HARTMAN,
a Director of the Terra Foundation for the Arls;
STEPHANIE PACE MARSHALL, a Director of
the Terra Foundation for the Arts; THEODORE
STEBBINS, a Director of the Terra Foundation

for the Arts; JAMES R. DONNELLEY, an

individual; MARSHALL FIELD V, an individual;
KATHLEEN A FORSTER, an individual;
ROBERT S. HAMADA, an individual;
FREDERICK A. KREHBIEHL, an individual;
THE TERRA FOLINDATION FOR THE ARTS, AN)

Illinois Not-For-Profit Corporation; JAMES E.

RYAN, Attomey General of Illinois; FLOYD D.

PERKINS, Assistant Illinois Attorney General;

WINSTON & STRAWN, an Illinois Partnership;

and SIDLEY & AUSTIN, an Illinois Partnership,

Defendants

NOTICE OF FILING

TO: See attached Service List

PLEASE TAKE NOTICE that on February 1,2002, we filedwith the Clerk of the

Circuit Court of Cook County, Chancery Division, Reply in Support of Section 2-619.1

Motion to Strike and Dismiss Counts I, IV and Y of Amended Complaint, a copy of which is

V

)
)
)

)

)
)
)

)
)

)
)
)
)

)
)
)

)
)

)

)
)

)
)
)

)
)

)
)
)
)
)
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attached and hereby served upon you.

'William R. Quinlan
James R. Carroll
Cheryl I. Niro
Lisa M. Hegedus

QIIINLAN & CARROLL, LTD.
30 North LaSalle Street, 29th Floor
Chicago, Illinois 60602
(3r2) 263-0e00
Firm ID # 38600

Respectfully submitted,

DEAN BLTNTROCK, MARGARET DALEY,
RONALD GIDV/ITZ ANd ARTHUR FIARTMAN

By: ({u'-))) M,r'.tê----')
One of Their Attoh-eys
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CERTIFICATE OF SER\¡ICE

The undersigned, being duly sworn on oath, deposes and states that she caused true and

correct copies of the affached Notice of Filing and Reply in Support of Section 2-619.1Motion
to Strike and Dismiss Counts I, IV and V of Amended Complaint, to be served on the

attorneys listed on the attached service list on February 1,2002, by messenger delivery before

5:00 p.m. or by Federal Express, as indicated.

txl Under penalties as provided by law pursuant to
section 1-109 of the Illinois Code of Civil
Procedure, I certify that the statements set forth
herein are true and correct.
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SERVICE LIST

(Via Messenger)
Floyd Perkins
Thomas A. Ioppolo
Therese Harris
Jeffrey Gray
Assistant Attorney General
General Law Bureau
100 W. Randolph Street

13th Floor
Chicago, Illinois 60601

(Via Messenger)
Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 West Wacker Drive
Suite 48oo
Chicago, Illinois 60601

(Via Messenger)
David A. Novoselsky
Novoselsþ Law Offices
120 Norlh LaSalle
Suite 14oo

Chicago, Illinois 60602

(Via Messenger)
Stephen C. Carlson
Susan A. Stone

Sidley & Austin
Ten South Dearborn
Chicago, Illinois 60603

(Via Messenger)
Scott J. Szala
Winston & Strawn
35 W. Wacker Drive
Chicago, Illinois 60601

(Via Messenger)

V/illiam P. Schuman
LizabethA. Boyer
McDermott, Will & Emery
227 West Monroe Street
Chicago, Illinois 60606-5096

(Via Federal Express)

K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans
1615 M. Street, N.W.
Suite 4oo

Washington, D.C. 20036

(Via Federal Express)

Leonard Garment
Lawrence Levinson
Verner, Liipferl, Bemhard, McPherson &
Hand
901 15th Sffeet, N.W.
Suite 7oo

Washington, D.C.20005

(Via Messenger)
Eric D. Brandfonbrener
Grippo & Elden
227 West Monroe, Suite ¡600
Chicago, Illinois 60606

(Via Messenger)
Thomas R. Mulroy, Jr.

Alan W. Nicgorski
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Monroe Street

Chicago, Illinois 60603
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AFTILIÂTES:

EDWARD D. HEFIERNÀN

WASHÍNGToN, D,C,

HYNES JOHNSON & MCNAMARÁ

CHICAGO, ILLINOIS

February 1,2002

VIA MESSENGER DELIVERY
The Honorable Julia M. Nowicki
Circuit Court of Cook County
Chancery Division
2510 Richard J. Daley Center
Chicago, Illinois 60602

Pøul Høyes Tucker, et al. v. Dean Buntrock, et ø1.

No. 01 L 009112 (transferred to Chancery Division)

Dear Judge Nowicki:

Enclosed please find a courtesy copy of the Reply in Support of Section 2-619.I Motion to

Strike and Dismiss Counts I, IV and V of Amended Complaint filed on behalf of defendants Dean

Buntrock, Ronald Gidwitz, Margaret Daley, and Arthur Hartman in the above-referenced matlet.

This matter is scheduled for hearing before this Court on February 13,2002 at 2:00 p.m.

Very truly yours,

Re

-)lø
William R. Quinlan

No.185985
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHAI\CERY DIVISION

PAUL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, et a1.,

Plaintiffs,

DEAN BLINTROCK, a Director of the Terra Foundation

for the Arts, et al.,

No. 01 L009112

Judge Julia M. Nowicki

Defendants.

Transferred from Law
Division

THE TERRA FOUNDATION'S REPLY MEMORANDUM IN SUPPORT OF ITS

MOTION TO DISMISS, OR IN THE ALTERNATIVE TO STAY'
ry ND

In its opening brief, defendant Terra Foundation for the Arts (the

,,Foundation") demonstrated that Counts I, II, and IV of the Amended Complaint

(..Complaint") filed by Directors Tucker, Terra and Simpson ("plaintiffs" or "dissenting

directors,,) should be dismissed on three independent grounds: (1) that those counts

involve the "same parties" and "same cause" as the pending appeal of Buntrock I and

therefore should be dismissed under 735 ILCS 512-6I9(a)(3) (Opening Br. at 18-19); (2)

that those counts are barred under the doctrines of both res judicata and collateral

estoppel, and therefore should be dismissed under 735 ILCS 512-619(a)(4) (Id. at 10-18);

and (3) that those counts fail to allege facts sufficient to state valid.causes of action

against the Foundation and therefore should be dismissed pursuant to 735ILCS 5/2-615

(Id. at 18-25). Plaintiffs' response brief does not meet the substance of the Foundation's

three arguments for dismissal. lrstead, plaintiffs rest on conclusory assertions

v
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)
)
)
)
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)
)
)
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unsupported by argument or pertinent authority, omit critical facts, and avoid several of

the Foundation's arguments entirely'

I. Counts I, II and IV Should Be Dismissed or Stayed in Light of the Dissenting

Directors' Pending Appeal of Buntrock I.

In their response brief, plaintiffs do not address the Foundation's

contention that Counts I, II and fV should be dismissed pursuant to Section 2-619(aX3)

because the issues raised in those counts are the subject of their pending appeal of

Buntrockl. (Opening Br. at 18-191.) ln fact, plaintiffs do not mention anywhere in their

response brief that they are appealing Judge Kinnaird's entry of the Consent Judgment

and Order. (,See Exh. V, Notice of Appeal.) Plaintiffs ignore this fact for good reason:

they cannot plausibty deny that their appeal of Buntrock,I constitutes "another action

pending between the same parties for the same causel' and therefore should be dismissed

pursuant to Section 2-619(a)(3). This is so for three reasons'

Firsl, plaintiff simply cannot reasonably contest that they are parties to an

appeal they filed. (Exh. V at 1-2.)

Second, there is no question that the Buntrock I appeal and Counts I, II and

IV in this litigation involve the "same cause." Two "causes" are the same for purposes

of Section 2-6]g(a)(3) if they "arise out of the same transaction or occurrence," or, put

another way, "where relief is requested on substantially the same set of facts." See

Terracom Develop. Group v. Village of Westhaven,209 I11. App. 3d 758,762' Here,

Tucker, Terra and Simpson state in their Notice of Appeal that they will:

I All citations to "Opening Br." are to the Foundation's Memorandum In Support of Its Motion To Dismiss,

or in the alternøtívi,to Søy, Counts I, II and IV of Plaintiffs' Amended Complaint, filed on January 4,

2OOZ. Allcited exhibits ca^n be found in the two volumes of exhibits submitted with the Foundation's

supporting memorandum

2
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. . . ask the Appetlate Court to vacate the [Consent Judgment and Order] of
July 26,200i. In the alternative, they will ask the Court to vacate the

order and remand this cause of a new hearing, or will seek such other

relief as that that Court shall deem just and proper'

(Exh. V, at Z¡ Necessarily, in the Appellate Court, plaintiffs will rely on the same

objections they raÌsed in front of Judge Kinnaird:

¡ Directors Marshall and Stebbins breached their fiduciary duties to the Foundation

by participating in the vote on the settlement despite supposed conflicts of interest

(Opening Br. at 7, I3-I4; Exh. O at 15-18; Exh. T at 133-34);

o The settlement was the product of the Attorney General's unlawful interference

(opening Br. at 7, 74-15; Exh. o at 10-13, 22-23; Exh. T at 126-27,130); and

. The directors who supported the settlement breached their fiduciary duties to the

Foundation because, in plaintiffs' opinion, the settlement was incompatible with

the Foundation's purposes or ultra vires (Opening Br. at 7, 15-16; Exh. O at 18-

22,24-25; Ex. T at 127-28-)

Likewise, in this action, Counts I, II and IV ask this Court to review and to vacate the

July 26, 2001 Consent Judgment and Order based on those same objections.

Accordingly, this case and trre Buntrock I appeal constitute the "same cause" under

Section 2-619(a)(3)

Third, dismissal of Counts I, II and IV of plaintiffs' Amended Complaint

pursuant to Section 2-6lg(a)(3) is proper because it fuithers that section's purpose of

promoting judicial economy. See, e.g., Illinois Central Gulf R.R. v. Goad, 168 I1l. App.

3d 541, 544 (4th Dist. 1988). Specifically, plaintiffs' appeal of Buntrock I hasonly three

possible outcomes: (1) an affirmance of Judge Kinnaird's decision to enter the Consent

Judgment and Order over the dissenting directors' objections; (2) a complete reversal of

Judge Kinnaird's decision; or (3) a remand with instructions to allow the dissenting

directors discovery and an evidentiary hearing on their objections. Thus, once the

Appeilate Court renders its decision, whatever it is, there will no longer be any basis or

J
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need to litigate the validity of the Consent Judgment and Order in this lawsuit and to do

so nov/ would be a waste of limited judicial resources. Moreover, it is for the Appellate

Court - not a different Judge of the sarne Court - to determine if Judge Kinnaird erred in

entering the Consent Judgment and Order over the dissenting directors' objections.

Accordingly, to further Section 2-619(a)(3)'s purpose of fostering orderly procedure by

avoiding a multiplicity of actions, Counts I, II and IV should be dismissed'

¡. Counts I, II and IV Are Barred By the Doctrine of .Res Judicata and'

Collateral Estoppel (735 ILCS 512-619(a)@))'

In their response brief, plaintiffs advance six "arguments" in support of

their contention that Judge Kinnaird's entry of the Consent Judgment and Order over

their objections should not bar them from relitigating those objections in this proceeding.

For the reasons set forth fully below, each of ptaintiffs' "arguments" is meritless and

should be rejected.

A. Plaintiffs Were Parties in Buntrock I.

Plaintiffs' assert that they were not parties in Buntrock I for pu{pose of res

judicata/collateral estoppel analysis. However, plaintiffs \ilere named defendants in

Buntrock I and were granted an opportunity to present objections to the Consent

Judgment and Order. Indeed, several hundred pages in briefing documents (including

legal memoranda, exhibits, and case law) were submitted to Judge Kinnaird in

anticipation of the July 24th hearing on the dissenting directors objections - a hearing

which lasted five hours. (See Opening Br. at7-8.)

Moreover, plaintiffs have appealed Judge Kinnaird's entry of the Consent

Judgment and Order over their objections. (Exh. V.) This appeal is conclusive proof (1)

that plaintifß were parties in Buntrock I and (2) that Judge Kinnaird ruled on their

4
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objections to the Consent Judgment and Order. Indeed, if piaintiffs were not parties to

Buntrock,I or if Judge Kinnaird did not issue a ruling on those objections as plaintiffs

contend, there would be nothing for them to appeal'

B. Judge Kinnaird Rejected Each of the Dissenting Directors' Objections

on ih. Record and Entered the Consent Judgment Over Those

Objections.

plaintiffs' next argue that Judge Kinnaird's ruling has no preclusive effect

merely because she elected not to put written "findings of fact" in the Consent Judgment

and Order. In fact, plaintiffs go as far as to say that it is "impossible to knod' how Judge

Kinnaird ruled on their objections. (Response Br. at 8.) However, as set forth in detail in

the Foundation's opening brief þages l3-16), Judge Kinnaird clearly made the following

rulings with respect to the dissenting directors' objection on the record:

o Directors Stebbins and Marshall did not suffer from a conflict of interest and

properly took part in the Board vote on the proposed settlement (Exh. T at 133-

34).

o Assistant Attorney General Perkins did not coerce Directors Stebbins and

Marshall into supporting the settlement or otherwise act unlawfully (Exh. T at

126-27, 130).

o The settlement was not "antithetical to the Foundation's purpose" or ultra vires

(Exh. T atI27-28).

These clear rulings preclude plaintifß from relitigating the validity of the Consent

Judgment here regardless of Judge Kinnaird's decision not to include written findings of

fact in the Consent Judgment and Order.

Moreover, res judicata and collateral estoppel apply not only findings of

fact, but also questions of law. See Du Pøge Forklift Serv., Inc. v. Material Handlíng

Servs.,l95 lll. 2d71,78 (2001). Accordingly, even if Judge Kinnaird's rulings onthe

record do not technically constitute "findings of fact," res judicata and collateral estoppel

5
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nonetheless bar Counts I, II and IV because Judge Kinnaird - at a minimum - made a

legal determination that plaintiffs' objections were insufficient to prevent the entry of the

Consent Judgment and Order. Indeed, given the plaintiffs' are appealing Judge

Kinnaird,s entry of the Consent Judgment and Order over their objections, they cannot

plausibly contend that she made no determination of fact or law with respect to their

objections. otherwise, plaintiffs would have nothing to appeal.

C. plaintiffs Had Ample Opportunity to Raise Their Objections to the

Consent Judgment and Order in Buntrock I'

plaintiffs' assert that they did not have a full opportunity to litigate their

objections in Buntrocfr l because Judge Kinnaird did not allow discovery or conduct a

fuIl-blown evidentiary hearing. Contrary to plaintiffs' assertions, "the full and fair

opportunity to litigate" element of the collateral estoppel doctrine does not require a full-

blown evidentiary hearing. Indeed, "actually litigated" does not mean "thoroughly

litigated,', but only that the parties "disputed the issue and the trier of fact resolved it'"

Taylor v. Peoples Gas Light & Coke Co.,275111. App. 3d 655, 663 (1't Dist' 1995)'2

Here, it cannot be disputed that the parties vigorously disputed the validity

of the Consent Judgment and Order in Buntrock I and that the Court resolved that dispute

by entering that Order over the dissenting directors' objections. In fact, as set forth in

detail in the Foundation's opening brief (pages 4-8), the dissenting directors had ample

opportunity to present their objections on several occasions during Buntrock { including

in their June 29 motion for a temporary restraining order (Exh. G, H), at the July 2,2001

2 Plaintiffs' reliance on Fred Olson Motor Service v. Container Corp. of Am',81 Ill' App' 3d 825, 830 (l't
Dist. i980) and parklane Hosiery Co. v. Shore,439 U.S. 332,331n.15 (1979) is misplaced as both these

cases invoived the stricter standard applied to"offensive collateral estoppel" whereas this case jnvolves the

more liberal standards applied to resjidicata and "defensive" collateral estoppel. Moreover, Ihe Fred

Olson caseclearly states ihat a party had a full opportunity to litigate an issue so long as it had "a

procedural, substäntive g evidentiåry oppo.t-ity to be heard." Here, there is no doubt that the dissenting

di¡ectors had an opportunity to be heard tnBuntrock I.

6
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hearing before Judge Kinnnaird (Exh. M), in their written objections which were

submitted along with 35 exhibits of supporting evidence including several affidavits

(Exh. o), in their reply brief in support of their objections (Exh. P), and at the five hour

hearing before Judge Kinnaird on July 24, 2OOl (Exhs. S and T). In light of the

foregoing, there can be no dispute that plaintiffs had ample opportunity to litigate their

objections in BuntrockL3

D. The Ctaims and Issues Raised By Counts I, II and IV Are The Same

ClaimsandlssuesThat\ilereBeforeJudgeKinnaird.

plaintiffs next assert that Counts I, II and fV of their Amended Complaint

are not barred by res judicata and collateral estoppel because "the issues here are

different than those before Judge Kiruraird." (Response Br. at 10.) Plaintiffs' assertion is

\ /rong for at least two reasons'

First, plaintifß address only the narrower "identity of issues" standard

applicable to collateral estoppel and completely ignore the liberal "transactional" test

used by Illinois courts to determine if a subsequent lawsuit is based on the "same claim"

for res judicata purposes. In lllinois, "separate claims will be considered the same cause

of action for purpose s of res judican if they arise from a single group of operative facts,

regardless of whether they assert clifferent theories of relief." River Park v.'City of

Highland,l84 I1l. Zd2gO,302 (1998). Moreover, the "same claim" includes "not only

those contentions that were offered and rejected in the first proceeding, but includes any

other contentions that míght høve been raised in the first proceeding." see LaHood v'

3 Moreover, plaintiffs continue to litigate those objections in their appe3l of Buntrock /. If the plaintiffs are

entitled to any further process (t.e., aÁevidentiaryhearing or discovery), the Appellate Court will rerriand

the case to Judge finnãir¿ for iirther proceedings. If the Appellat: C:utt affirms Judge Kinnaird's entry

of the Consentludgment and Order, then plaintifß have received all the process to which they are entitled'

Either way, there is-no need to re-litigate íhe validity of the Consent Judgment and Order in this

proceeding.
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couri,2361ll. App, 3d 641,645 (3'd Dist. 1992) (emphasis added.) Here, counts I, II

and fV of their Amended Complaint are based on the same "group of operative facts"

which formed the basis of the objections they presented in Buntrock I. Accordingly, for

purposes of res judicata,those counts assert the same claims that were raised and rejected

by Judge Kinnaird in Buntrocfr 1, including the issue of director breaches of fiduciary

duty.

Second, even if the narrower collateral estoppel standard is applied, it is

clear that the issues raised by Counts I, II and fV are identical to those raised by Tucker,

Terra and Simps on in Buntrock I. lndeed, nowhere in their response brief do plaintiffs

dispute that those Counts are based on the conflict of interest, unlawful interference and

ultra vires contentions they raised in Buntrock La Instead, plaintiffs only assert that that

they did not raise their "breach of fiduciary claim" before Judge Kinnaird. (Response Br.

at 10.) This assertion is false. In their Written "objections" to the proposed settlement

filed before Judge Kinnaird on July 19, 200I, plaintifß asserted (1) that Directors

Stebbins and Marshall breached their fiduciary duty by voting on the proposed settlement

when they had a personal interest in the outcome in the vote (Exh. O at 14-18); and (2)

that "the proposed settlement requires the abandonment of fiduciary obligations to

beneficiaries to honor corporate pu{pose and prevent waste" (Exh. O at 18-22).

Moreover, plaintiffs argued that "[t]he Court cannot approve this Proposed Settlement ' . .

without countenancing an obvious breach of fiduciary duty owed to the Foundation's

beneficiaries by its Board members." (Id. al 2.) Accordingly, as demonstrated by

4 The Foundation's opening brief sets forth in detail - complete with record citations -- how each of these

issues were raised and resolved in Buntrock I' (Opening Br' at 7-8, 13-16')

8
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plaintifß' own filings in Buntrock I, there can be no doubt that Counts I, II and fV raise

the identical issues litigated in Buntrock I.

E. Count II Is Barred By Res Judícsl¿ Because Plaintiffs' Coutd Have

Brought their Objections to The Election of the New Directors in
Buntrock.l,. or in the Alternative, It Should Have Been Brought as an

Action To Enforce the Consent Judgment and Order Before Judge

Kinnaird.

plaintiffs next assert that their claim that the five new directors

(Donnelley, Field, Foster, Hamada and Krehbiel) were not properly elected to the

Foundation's Board did not arise until after entry of the Consent Judgment and Order and

thus cannot be barred by res judicata. Plaintiffs are wrong for at least two reasons.

First, plaintiffs' contention that the addition of the new directors is

contrary to the Foundation's bylaws is barred by res judicata because whatever that

objection is - plaintiffs have failed to explain how the election of the new directors

violated the by-laws in either their Amended Complaint or their response brief - it either

was or could have been raised as part of their objections to the proposed settlement in

Buntrock L lndeed, plaintiffs cannot dispute that the new directors were elected as part

of the Board's approval of the proposed settlement on June 29,2001(Exh. U fl 9), well

before plaintiffs filed their written objections to the proposed settlement on July 19'

Second, plaintiffs' assertion that the addition of the new directors was not

,'in compliance with the Consent Judgment and Order" (Am. Cmplt. u 103(a) is not

properly brought before this Court because Judge Kinnaird expressly retained jurisdiction

over the parties for purposes of enforcing the Order. (Exh. U 11 13.) Thus, plaintiffs'

remedy is not the initiation of a new lawsuit, but rather an action asking Judge Kinnaird

to enforce the terms of that order.

9
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F. Justice, Equity and Judicial Efficiency Will Be Served By Application
of "Res Judicata and Collateral Estoppel in This Case'

Plaintifß' frnal argument against the application of res judicata and

collateral estoppel as a bar to Counts I, II and IV is that the applications of those doctrine

in this matter would be "inequitable." This is wrong for at least two reasons'

First, contrary to plaintiffs' contentions, this is not a case where plaintiffs

were denied an opportunity to raise their objections in the original forum. Indeed, as

discussed in detail above, plaintiffs had ample opportunity to raise their objections to the

proposed settlement before Judge Kinnaird and are now appealing their loss. (,See supra

at 7-8.) If anything, it would unjust to require the Foundation and the other litigants to

re-litigate the validity of the Consent Judgment and Order here, not to mention a waste of

limited judicial resources.

Second, plaintiff s argument that it would be unjust to apply the doctrines

of res judicata andcollateral estoppel because the other litigants in Buntrock I "directed"

them to proceed in another forum is baseless. Nobody "directed" the plaintiffs to file

another lawsuit in lieu of pressing their objections in Buntrock L The statements made by

former counsel for the Foundation do not prove otherwise. Rather, those statements

simply reflect the reality that the plaintiffs opposed the underlying settlement and that

plaintiffs were free to press whatever legøl rights they misht have in a dffirent forum. In

no way do the statements pointed to by plaintiffs constitute an admission that plaintiffs

had viable legal claims to bring or that plaintiffs were not barred from re-litigating certain

contentions raised before Judge Kinnaird. Moreover, even if such a "directive" was

10
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given, plaintiffs disregarded it and proceeded with their objections before Judge Kiruraird

(see supraat 7-8) thereby precluding them from relitigating those matter here.s

11I. Counts I, II and IV Fail To State Viabte Causes of Action (735 ILCS 5/2-

61s).

In their response briet ptaintifß make the conclusory assertion that the

Counts I, II and IV fail to state viable claims upon which relief can be granted, but do not

support those assertions with argument or pertinent authority that responds to the

substance of the Foundation's arguments. As argued in the Foundation's opening brief,

Counts I, II and IV fail to allege viable causes of action for a variety of reasons:

Counts I and II fail to allege sufficient facts to establish that Directors

Marshall and Stebbins suffered from a conflict of interest within the

meaning of the Illinois General Not For Profit Act, 805 ILCS 105/108.60.

Indeed, plaintiffs fail to allege any facts demonstrating that Marshall or

Stebbins were directly or indirectly a party to the proposed settlement

within the meaning of the Act. (Opening Br. at20-21.)

Count I fails to allege facts sufficient to set aside the Consent Judgment

and Order based on coercion or unlawful interference by the Attorney

General because its fails to allege that the Assistant Attorney General

Perkins engaged in any unlawful conduct. (Opening Br. at 2I-23.)

Counts I and tV fail to allege sufficient facts to establish that the

Foundation's settlement of Buntrock l was ultra vires. Lrdeed, in both

their Amended Complaint and response brief, plaintifß do not - and

indeed cannot -- point to any particular provision of the Foundation's

Articles of Inçorporation or By-Laws that expressly prohibits the

Foundation from agreeing to the terms of the Consent Judgment and

Order. (Opening Br. at 23-25.)

o

o

a

5 plaintiffs reliance on Benton v. Smith,157 lll. App. 3d 847 (l't Dist. 1987) is misplaced. In Benton,

defendants deliberately led plaintiff - a pro se litigant living in public housing - to file her claim in a

certain forum and then attempted to argue that she was precluded from proceeding in the forum they

di¡ected her to. Moreover, if the Benton court precluded the plaintiff from proceeding in that forurr¡

plaintiff would be left without any forum to bring her claims. Here, unlike Benton, plaintiffs did not forego

iaising thei¡ claims before Kinnaird but argued their objections to the Consent Judgment and Order

vigorõusly tn Buntrock I and continue to do so on appeal. Plaintiffs had their day in Court and may have

anãther bãfore the Appellate Court. Moreover, unlike the pro se plaintiff in Benton, plaintiffs have been

represented throughout these proceedings by a total of six law frms, including a former Judge of this

Cåurt, former counsel to President Nixon and a former Assistant United States Attomey and Iran-Contra

prosecutor.

11
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IV. Count V Should Be Dismissed As To the Foundation'

ln their response briet plaintiffs assert that Count V of the Amended

Complaint states a cause of action for breach of fiduciary not only against certain of the

Foundation's directors but also against the Foundation itself. (Response Br. at 5.)

However, nowhere in plaintiffs' Complaint do they allege that the Foundation owed a

fiduciary duty to anyone or that it breached such a duty. ln fact, Count V contains no

allegations against the Foundation, but rather contains allegations aimed only at the

defendant directors (Stebbins, Marshall, Buntrock, Gidwitz, Hartman and Daley). (Am.

Cmplt. l1,ll 111-115.) krdeed, the gravamen of Count V is the allegation that all defendant

directors breached their fiduciary duties to the Foundation and that the Foundation

.,suffered injury" as a result of those alleged breaches. (Id.) Accordingly, because Count

V does not even purport to state a breach of fiduciary duty claim against the Foundation,

much less allege sufficient facts to state such a claim, that count should be dismissed as

to the Foundation.

V. The Court Should Disregard the Terra Declaration and Accompanying

Materials As They Have No Bearing on the Foundation's Motion To Dismiss

Counts I,II and IV.

Finally, plaintiffs attempt to counter the Foundation's motion to dismiss

by attaching to their response brief the "Verified Declaration of Judith F. Terra" and two

attachments: (1) a document that purports to be the handwritten notes of the late Daniel

J. Terra, and (2) a letter drafted by Sidley & Austin on the Foundation's behalf and

submitted to the mediator during settlement negotiations in Buntrock L The Court should

disregard these documents as they have no relevance whatsoever to the Foundation's

Motion to Dismiss counts I, II and tv of the Amended complaint.

12
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First,the Terra declaration and accompanylng documents are irrelevant to

the Foundation,s motion to dismiss Counts I, II and IV pursuant to Sections 2-619(aX3)

þending appeal) and 2-6t9(a)(4) (res judicatø/collateral estoppel). Indeed, the Terra

declaration and accompanying documents do not address the question of whether the

claims and issues raised in Buntrock I andthe pending appeal are the same as those raised

in this lawsuit.

Second, "it is well established that evidentiary matters outside the

pleadings may not be considered in ruling on a section2-615 motion." Carroll v. Faust,

311 lll. App. 3d 679,6g3-84 (2"d Dist. 2000). Thus, this court should not consider the

Terra declaration and accompanying materials in ruling on the Foundation's Section 2-

615 Motion to Dismiss Counts I, II and IV and instead should look only to the allegations

in the Amended Complaint. Moreover, Counts I, II and IV do not even purport to seek

relief based on Daniel Terra's intent (Am. Cmplt. at pp. 31,32,34); accordingly, even if

this Court did consider the Terra declaration and accompanying materials at this juncture

(and it should not), those materials are irrelevant to the relief sought in the counts that are

subject of the Foundation's motion to dismiss'

13
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CONCLUSION

For the foregoing reasons and those stated in the Foundation's opening

brief this Court should dismiss Counts I, II and IV of plaintiffs' Amended Complaint

with prejudice, thereby dismissing the Foundation as a party to this litigation and

allowing it to return to the business of art, as opposed to the business of litigation.

Respectfully submitted,

TERRA ON FOR THE ARTS

R. Mulroy, Jr., No. 198

Alan W. Nicgorski, No.6243574
Eric J. Muñoz, No. 6275565
MULROY, SCANDAGLIA, MARRINSON,
RYAN
55 E. Monroe, Suite 3930
Chicago, IL 60603
312-580-2020
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IN THE CIRCI.]IT COURT OF COOK COTINTY, CHICAGO, ILLINOIS

COLTNTY DEPARTMENT, CHANCERY DTVISION

PAUL HAYES TUCKER, a Director of the Terra

Foundation for the Arts, ILIDITH TERRA, a Director of
the Terra Foundation for the Arts, and ALAN K'
SIMPSON, a Director of the Terra Foundation for the Arts,

FEB 0 5 2002

Plaintiffs;

v
No.01 L009112

DEAN BUNTROCK, a Director of the Terra Foundation

for the Arts, RONALD GIDWITZ, aDirector of the Terra

Foundation for the Arts; MARGARET DALEY, a Director

of the Terra Foundation for the Arts; ARTHUR HARTMAN'
a Director of the Terra Foundation for the Arts; STEPHANIE

PACE MARSHALL, a Director of the Terra Foundation for

the Arts; THEODORE STEBBINS, a Director of the Terra

Foundation for the Arts; JAMES R. DONNELLEY, an individual;

M,A,RSHALL FIELD V, an individual; KATHLEEN A'
FOSTER, an individual; ROBERT S. HAMADA, an individual;

FREDERICK A. KREIIBIEL, an individual; THE TERRA

FOLINDATION FOR THE ARTS, an Illinois Not-For-Profit

Corporation; JAMES E. RYAN, Attorney General of lllinois;

FLOYD D. PERKINS, Assistant Illinois Attomey General;

V/INSTON & STRAV/N, an Illinois Partnership; and

SIDLEY & AUSTIN, an Illinois Partnership

Judge Julia M. Nowicki

Defendants.

WINSTON & STRAWN'S REPLY ]\{EMORANDUM IN SUPPORT

OF ITS MOTION TO D ISMISS

Defendant Winston & Strawn replies to the Memorandum of Plaintiffs Paul Hayes Tucker

(,,Tucker',), Judith Terra ("Terra"), and Alan Simpson ("Simpson") ("Pltfs Mem.") opposing its

Motion To Dismiss the First Amended Complaint ("Comp1aint"), and Memorandum in Support

thereof ("Mem.").

Overview of the RePIY

plaintiffs spend less than one-half page on its claim for declaratoryrelìef against Winston &

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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I.

Strawn, and for good reason. Plaintiffs' claim under Count III of the Complaint is devoid of legal

and factual merit.

PLAINTIFFS FAIL TO ADDRESS NUMEROUS ARGU]\{ENTS OF WINSTON &
STRAWN, AND THEREBY CONCEDE THEM AND A LACK OF LIABILITY
OF THE FIRM.

In their one-half page argument, Plaintiffs assert that: (1) Plaintiffs' allegations are

,,straightforward"; (2) 'Winston & Strawn "continues to engage in concurrent, adverse representation

of the fTe¡¡a] Foundation and at least one of the directors"; (3) the absence of an appearanceby

'Winston & Slrawn on behalf of another defendant "does not end this dispute"; and (4) Winston &

Strawn is "hopelessly conflicted." Plaintiffs' assertions are all conclusory and all lack factual and

legal merit. (Pltfs Mem., at 12) Accordingly,'Winston & Strawn's motion to dismiss under 735

ILCS 5/2-615 should be granted.

To best understand the failings of Plaintiffs Memorandum, a review of the points to which

plaintiffs failed to respond is appropriate. Specifically, Plaintiffs failed to address the arguments of

Winston & Strawn that:

o Courls frown upon disqualifying counsel as a litigation ploy (Mem., at 5-6);

o The dissenting directors have no standing to sue'Winston & Strawn (Mem., at 7);

o The dissenting directors fail to state a claim against'Winston & Strawn with the requisite

specificity (Mem., at 7 - 9); and

. The dissenting directors' claim for declaratory relief is non-justiciable (Mem', at 8-10)'

The total failure of Plaintiffs to refute these arguments or the cases cited by 'Winston & Strawn

demonstrates the lack of merit of Plaintiffs' claims.

2
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Even assuming, arguendo, Plaintiffs' allegations are "straightforward," Plaintiffs have not

pleaded sufficient facts, much less demonstrated a legal basis, to make a claim against'Winston &

Strawn. No matter how many tinies Plaintiffs assert that a conflict exists, they cannot meet the

pleading requirements of Illinois law to demonstrate the existence of such apurported conflict, much

less establish that they have standing to bring such an action against Winston & Strawn. There

simply is no claim or justiciable issue here against V/inston & Strawn. Plaintiffs' failure to cite even

a single case against Winston & Straw also speaks volumes about the absence of any claim against

the firm.

' In short, as other courts have done, this Court should frown upon Plaintiffs'litigationployof

seeking to disqualify the Terra Foundation's general counsel by suing it, even though the firm has not

appeared in court to represent any named party (except itself) on a material issue. Accordingly, this

Court should dismiss this action against Winston & Strawn.

il. CONCLUSION

Wherefore, for the reasons stated herein, Winston & Strawn prays that this Court grant its

motion to dismiss under 735 fT CS 5/2-615 and grant such other relief as deemed appropriate.l/

Respectfu lly submitted,

Winston & Strawn

By:
One of Its A

Scott J. Szala
Winston & Strawn
35 V/est Wacker Drive
Chicago, Illinois
3 12-558-5600
#90875

1/ If Winston & Strawn's motion to dismiss is granted, it believes that an Illinois Supreme Court Rule 137 motion for

sanctions would be appropriate
J
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CERTIFICATE OF SERVICE

I, Scott J. Szala, attorney for Winston & Strawn, certify that I caused to be served,

by U.S. First-Class Mail, this i't day of February, 20t02,.4 copy of the foregoing Winston &

Strawn's Reply Memorandum in Support of Its Motion to Dismiss to the individuals on the

attached service list.

J. Szala
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

PATIL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et a1.,

)
)
)
)
)
)
)
)
)
)
)

FË8 0 5 Z00z

Plaintiffs

v No.01 L9112

DEAN BLTNTROCK, a Director of the
Terra Foundation for the Arts, et al.,

Judge Julia M. Nowicki

Defendants

REPLY MEMORANDUM IN SUPPORT OF DR. STEBBINS' AND DR. MARSHALL'S
MOTION TO DISMISS. OR IN THE ALTERNATIVE FOR A STAY

This reply memorandum is submitted by Director defendants Dr. Theodore E.

Stebbins, Jr. ("Dr. Stebbins") and Dr. Stephanie Pace Marshall ("Dr. Marshall") in further

support of their Motion to Dismiss the claims asserted against them in the First Amended

Complaint (hereafter "Complaint"), or in the Alternative to Stay the Proceedings.

I. INTRODUCTION

ln Dr. Stebbins' and Dr. Marshall's opening memorandì.rn, we showed that the

claims asserted by plaintiffs against Dr. Stebbins and Dr. Marshall personally must be dismissed

for several reasons. First, and most importantly, as a matter of irrefutable law, plaintiffs have no

standing under either the illinois General Not for Profit Corporation Act of 1986, 805 iLCS

105/101 .01, et seq. (hereafter "the Act"), or under the common law to bring an action on their

own behalf against Dr. Stebbins and Dr. Marshall. Indeed, as we showed, an essential element

of standing , i.e.,thata plaintiff must have suffered distinct and palpable injury to himself or

herself, is entirely absent from any allegation in the Complaint. It is, therefore, not surprising

cHI99 3855546-1.06088s.00 l 3
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that plaintiffs failed in their opposing memorandum to cite to any language in the Act which

could provide them with standing. Nor did plaintiffs attempt to distinguish, or even mention, the

dispositive case law on standing cited in our opening memorandum.

Standing is a threshold, gatekeeper issue. Without standing, the doors to the

Court are simply not open to these plaintiffs, at least in respect to their claims against Dr'

Stebbins and Dr. Marshall. Accordingly, the Court can, and we respectfully suggest the Court

must, dismiss plaintiffs' claims against Dr. Stebbins and Dr. Marshall without further analysis.

However, should the Court proceed further, and review the adequacy of plaintiffs'

allegations against Dr. Stebbins and Dr. Marshall, we showed in our opening memorandum that

those claims must be dismissed pursuant to Section 2-615 of the Illinois Code of Civil Procedure

for several, independent reasons. First, as we explained, plaintiffs' failure to allege facts which

show any actual injury and damage to themselves is doubly fatal to their claims against Dr.

Stebbins and Dr. Marshall, because it deprives plaintiffs not only of standing, but also of art

essential element of each of their claims. In addition, plaintiffs have failed to set forth any well

pleadedfacls, as distinguished from bald conclusions, which would support any claim for relief

against Dr. Stebbins and Dr. Marshall personally.

Still funher, we showed that pursuant to Section 2-61g(a)(3), plaintiffs' claims

against Dr. Stebbins and Dr. Marshall must be dismissed because a prior action, the Buntrock

proceeding, remains pending before the Illinois Appellate Court. Plaintiffs were unable to refute

this argument. We relied primarily upon, and incorporated on behalf of Dr. Stebbins and Dr.

Marshall, the arguments on this issue made by the Foundation and the other defendants. To

avoid duplication, we continue to do so.

cHl99 3855546-1.060885.00 r 3
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We also showed in our opening memorandum that plaintiffs' claims against Dr.

Stebbins and Dr. Marshall are barred by the doctrines of res judicata and collateral estoppel

pursuant to Section 2-619(ùØ). We highlighted certain dispositive rulings by the two other

courts that previously dealt with plaintiffs' claims in our opening memorandum. Plaintiffs have

failed to refute them. Once again, to eliminate unnecessary duplication, we incorporated by

reference and asserted on behalf of Dr. Stebbins and Dr. Marshall all of the arguments and

authorities on these points set forth by the Foundation and the other defendants, and we do so

again here.

Finally, we explained in our opening memorandum that if any aspect of the claims

against Dr. Stebbins and Dr. Marshall should somehow survive their Motion to Dismiss, the

Court should stay the proceedings in this case and await the outcome in the Illinois Appellate

Court of the appeal filed by these plaintiffs in the previously filed Buntrock litigation. Plaintiffs

failed even to address this issue in their opposing memorandum. It stands un¡efuted.

II. PLAINTIFFS FAILED TO REFUTE DR. STEBBINS' AND DR. MARSHALL'S
SHOWING THAT PLAINTIFFS HAVE NO STANDING TO ASSERT THEIR
CLAIMS PERSONALLY AGAINST DR. STEBBINS AND DR. MARSHALL.

In our opening memorandurn, we showed that the Act provides no standing to

plaintiffs to sue Dr. Stebbins and Dr. Marshall personally. Section 103.15, on which plaintiffs

purport to rely (see Plfs. Mem., p. 4), specihcally and unambiguously permits a director to bring

an action only "againstthe corporation." Section 105/103.15(a)(emphasis added). We also cited

dispositive Illinois case law on this subject, Brown Leasing, Inc. v. Stone,284Ill.App.3d 1035,

1047,673 N.E.2d 430,438(1" Dist. i996). In Brown,a plaintiff sued a bank's directors under

the Illinois Business Corporation Act of 1993, claiming that he had standing under Section 805

II-CS 513.20 of that Act because that section provided for liability of "all persons who assumed
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to exercise corporate powers without authority to do so." That very same language appears in

Section 1051I03.20 of the Not For Profit Act. The Court in Brown held that this language did

not provide standing to sue a director unless the alleged absence of authority to act occurred

because the defendant's action occurred either "before incorporation or after a corporation was

dissolved." Id. at IO47 ,673 N.E.2d at 438. Other jurisdictions with similar statutes are entirely

in agreement that standing to assert personal liability against directors is available only in the

circumstance where the director acts on behalf of a non-existent corporation. Id. Plaintiffs do

not, and cannot, allege that the conduct of Dr. Stebbins and Dr. Marshall (or any other

Foundation director) occurred at a time when the Foundation was non-existent. Signihcantly,

plaintiffs do not even mention, much less respond to, our discussion of Brown Leasing.l

Plaintiffs' only response to Dr. Stebbins' and Dr. Marshall's showing that

plaintiffs have no standing under the Act is to state the conclusion þresumably with their eyes

closed) that "[t]he plain language of the [Act] upholds the right to sue both the Foundation and

its directors." Plfs. Mem., p. 3 However, plaintiffs' do not quote one statutory word, plain or

otherwise, which purports to provide them with standing to sue Dr. Stebbins and Dr. Marshall

personally. Plaintiffs conclude that the Act "explicitly contemplates actions against charitable

foundations and their directors" (Plfs. Mem .,p.4),but they do not cite to one word which

supports this purporled "contemplation." Plaintiffs admit that they are proceeding in this action

under Section 103.15 of the Act, but that section permits actions only to enjoin "a foundation,"

' Plaintiffs cite two out-of-state decisions at page 14 of theu memorandum in purported support of their standing to
bring their Section 1983 claim in Count VII against the Illinois Attorney General. However, plaintiffs concede that
Count VII is not asserted against Dr. Stebbins and Dr. Marshall. See Pltß. Mem., p. 5. Furthermore, those cases

deal primarily with the right to bring an action derivatively, and in any event, they do not purport to interpret the
Illinois Act, which is dispositive of this case.
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not thç Foundation's directors.2 As we showed in our opening memorandum, only the

corporation, acting either (i) directly on its own, or (2) derivatively through a receiver or other

legal representative, may sue directors personally on a claim of lack of authority. See 805 ILCS

105/103.15(b). The Foundation has brought no such action and plaintiffs have not brought this

action derivatively. Moreover, as we have shown, no claim based on lack of authority may be

brought against directors personally by anyone under the Act unless the claim is based on the

non-existence of the corporation

Plaintiffs also failed to refute Dr. Stebbins' and Dr. Marshall's showing that

plaintiffs have no standing to assert their claims against them under traditional standing analysis.

Under well-settled common law, a plaintiff must allege facts showing that the plaintiff suffered a

distinct and palpable injury to himself or herself. However, the Complaint is devoid of any

factual allegations that plaintiffs have suffered a distinct and palpable injury to themselves. See

Stebbins and Marshall Mem., pp. 7-8, 15. in their opposing memorandum, plaintiffs do not

contest, or even respond to, this showing. It stands unrefuted.

Instead, plaintiffs merely assert the empty rhetoric that Dr. Stebbins' and Dr.

Marshall's standing arguments "are difficult to take seriously." Plfs. Mem. , p. 4. Citing In re

Cassiday,892F.2d 637 , 641-42 (7th Cir. 1990), a case which bears no resemblance to this one,

plaintiffs claim that the assertion they do not have standing is inconsistent with a previously

taken position in Buntrock and, therefore, represents a "perversion of the judicial process." ./d.

t Plaintiffs argue in their footnote 6 that the Act sets forth "the liability of directors in certain cases" (Plf. Mem.,
p. 4), but they cite no provision which makes the claims in this case one of those "certain cases." To the contrary,

the sections to which plaintiffs refer, Section 105/108.65 (directors who cause unauthorized distributions shall be

jointly and seveially liable to the corporation for the amount of such distribution), Section 105/108.60 (describing,

according to plaurtiffs, "the ci¡cumstances of a di¡ector's conflict of interest and apportion[ing] the bu¡dens of proof
in proceedings testing the validity of a corporate transaction"), Section 105/108.70 þroviding for limited liabiliry of
di¡ectors when they serve without compensation) and Sections 105/103.10(p) and 105/108.75 þermitting not-for-
profit corporations to indemnify directors), have nothing to do with any claim asserted by plaintiffs in their
Complarnt, nor do they purport to provide standing to plaintiffs to bring any claims against their fellow directors.
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However, plaintiffs failed to disclose to this Court that the motions to dismiss f,rled in the

Buntrockcase were never decided, because that case was instead referred to mediation, and

thereafter settled, before the Court had to reach the then-pending motions. Revealingly,

plaintiffs cite no decisions, ftom Buntrock or any other case, which provide them with any

support on the issue of standing. Furthermore, no claims were filed against Dr. Stebbins or

Dr. Marshall in the Buntrock case. Dr. Stebbins and Dr. Marshall have always, consistently

argued that the director plaintiffs in this case have no standing to sue them personally. As we

have shown, the law permits no other conclusion.

In sum, plaintiffs are utterly, inefutably without standing to pursue their claims

personally against Dr. Stebbins and Dr. Marshall. Respectfully, the Court need go no further to

dismiss those claims.

IIr. PLAINTIFFS FAILED TO REFUTE DR. STEBBINS'AND DR. MARSHALL'S
SHOWING THAT PLAINTIFFS FAILED TO ALLEGE SUFFICIENT FACTS TO

STATE ANY CLAIM AGAINST THEM.

In our opening memorandum, we showed that plaintiffs' claims are also fatally

defective pursuant to Section 2-615 for several reasons. They remain unrefuted

A. Plaintiffs Concede that Counts III, VI and VII Must Be Dismissed as Against
Dr. Stebbins and Dr. Marshall.

As we explained, the Complaint is not suffrciently clear to permit an

understanding as which Counts are being asserted against Dr. Stebbins and Dr. Marshall. ln

response, plaintiffs state that only Counts I, II, IV and V "are directed against the Foundation and

the directors." Plfs. Mem., p. 5. Accordingly, plaintiffs concede that Counts III, VI and VII are

not asserted against Dr. Stebbins and Dr. Marshall. To the extent that plaintiffs' imprecise use of

the word "defendants" in these claims could permit a contrary conclusion, this ambiguity has

now been removed. The Court's dismissal order should so reflect this clarification.
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B. Counts I and II Seek No Relief Against Dr. Stebbins and Dr. Marshall and

Must Be Dismissed As Against Them'

The above concession by plaintiffs did not remove the ambiguity in the Complaint

insofar as Counts I and II are concerned. As we explained in our opening memorandum, Counts

I and II seek solely declaratory and injunctive relief against the Foundation. No relief is sought

or needed against Dr. Stebbins and Dr. Marshall in these claims, becausc any order by the Court

which would enjoin the conduct of the Foundation would also bind the Foundation's directors'

Dr. Stebbins and Dr. Marshall should not be required to defend themselves personally against

claims in which they are not proper or necessary parties. ,See Stebbins and Marshall Mem., p. 9.

Plaintiffs faited to contest, or even address, this showing. It stands unrefuted.

Moreover, Counts I and II must also fail because, as we have shown previously

and further discuss below, Counts IV and V, for ultra vires conduct and purported breach of

fiduciary duty on which Counts I and II are predicated, fail. Dismissal of Counts IV and V

requires, afortiori, dismissal of Counts I and II as against Dr. Stebbins and Dr. Marshall.

Accordingly, Dr. Stebbins and Dr. Marshall are entitled to dismissal of Counts I and II as against

them

C. Plaintiffs Failed to Refute Dr. Stebbins'and Dr. Marshall's Showing that

Count IV, For Purported Ultrø Vires Conduct, Fails to State a Claim Against

Them.

In our opening memorandum, we showed that the ultra vires claim asseñed

against Dr. Stebbins and Dr. Marshall is deficient for several reasons. First, no such action

against fellow directors is authorized or permitted under the Act or the corunon law. In other

words, and as we have shown, there is no standing for these plaintiffs to bring this claim

personally against Dr. Stebbins and Dr. Marshall. Plaintiffs failed even to address this showing.

It stands unrefuted.

cHI99 3855546- 1.060885.00 r 3

1

16di-004964



Second, plaintiffs did not state sufficient facts to support their ultra vires claim

against Dr. Stebbins and Dr. Marshall. The sum total of the ultra vires allegations asserted

against Dr. Stebbins and Dr. Marshall is that they voted to approve the proposed Consent

Judgment and Order that was intended to put an end to the bitter Buntrock litigation. There is no

viable basis for asserting that their vote was ultra vires. Indeed, as we explained, Judge Bucklo

already held that these plaintiffs have failed to "explain, either with authority or with logic, how

the directors can be charged with violating the plaintiffs' rights evell under compulsion if they do

what they had a lawful right to do in any event," i.e., vote. Terra v. Perkins,l5l F. Supp. 2d

g3I,g37 (N.D. Ill. 2001). In their opposing memorandum, plaintiffs failed even to respond to

this showing.3

'We 
also explained that plaintifß failed in the Complaint to cite to any Foundation

by-law or other rule which would prohibit Dr. Stebbins and Dr. Marshall from voting to approve

a Consent Judgment which provides that the Foundation, which has always been located in

Illinois, would remain in Illinois for the next fifty years. In response, plaintiffs do not contend

that we overlooked some by-law or other rule. Instead, plaintiffs merely assert the conclusion

that a vote to keep the Foundation in Chicago was contrary to the intent of the Foundation's

founder, Daniel Terra, just before he died in 1996. However, this allegation, even if true, does

not state a basis for an uhra viresclaim. This is because plaintiffs do not, and cannot, cite facts

that would support the contention that Daniel Terra had the unilateral right to decide where the

Foundation and Museum would be located, or that he could have ovemrled the decision of the

other ten members of the Board as to where the Foundation should be located. Plaintiffs could

never show that such a fictional power existed, survived Daniel Terra's death, and required the

' Plaitrttffs' citation fo Sawko v. Dominion Plaza One Condominium Association,2l S Ill. App. 3d 521 , 518 N.E.2d
621 (2d Dist. 1991), is entirely inapt. In Sawko, no di¡ectors were even named as defendants.
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Foundation's directors to vote as Daniel Terra would have voted (if indeed his intent under these

current circumstances could be divined), and that the failure of the Board to comply with this

hypothetical is ultra yires conduct. The mere statement of these absurd propositions is to refute

them. Yet this is what plaintiffs would have to show to sustain their ultra vires claim.

Accordingly, the ultra viresclaim fails as a matter of law as against Dr. Stebbins and Dr.

Marshall. It must be dismissed.a

D. Plaintiffs Failed to Refute Dr. Stebbins' and Dr. Marshall's Showing that
Count V, for Breach of Fiduciary Duty, Fails to State a Claim Against Them.

In our opening memoranduÍr, we showed that plaintiffs' purported breach of

fiduciary duty allegations fail to state a claim against Dr. Stebbins and Dr. Marshall for several

additional reasons. First, an essential requirement of a claim for breach of fiduciary duty is that

the plaintiff must demonstrate that the defendant owed a fiduciary duty to the plaintiff. In this

case, plaintiffs have not alleged, nor can they truthfully allege, that Dr. Stebbins and

Dr. Marshall owed fiduciary duties to them. To the contrary, Dr. Stebbins and Dr. Marshall

owed fiduciary duties to the Foundation. Only the Foundation could bring a claim for breach of

those duties, and it has not done so. Plaintiffs failed even to respond to this argument. It stands

un¡efuted.

a We note that plaintiffs have attached to thei¡ opposing memorandum some handwriften notes purportedly prepared

by Daniel Terra. As an initial matter, these materials are not competent to be cr.¡nsitlered in oppositiorl to Dr.
Stebbifis' and Dr. Marshall's Section 2-615 Motlon to Dismiss, for the notes are extraneous to the Complaint.
Nevertheless, because motions to dismiss are pending pursuant to both Sections 2-615 and 2-619, we understand

that the Court may consider these notes for some purpose. What is most insfuctive about these notes is that they
conclusively refute plaintiffs ultra vires claim. This is because they show that even Daniel Terra understood he did
not have the unilateral authonty to move the Foundation. According to the notes, Daniel Terra headed a committee
that was studying the issue and "recommends" the closing of the Museum in Chicago. Daniel Terra planned to "call
for a vote and discussion" conceming the "options for a new location" for the Foundation's collection. In other
words, even Daniel Terra understood that the ultimate decision was for the Board to make. In fact, these notes

demonstrate why no set of facts could ever be proved which would permrt a frndurg that the Board's ultimate vote to
retai¡ the collection in Illinois for fifly years was ultra vires.
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'We also showed that plaintiffs failed to allege they were personally injured or

damaged in any way. This failure not only deprives them of standing, but it is also a fatal defect

in their allegations of breach of fiduciary duty, for injury and damage are essential elements of

that claim. 
^See 

Stebbins and Marshall Mem., pp. 7-8, 15. Plaintiffs do not contest, or even make

reference to, this showing.

In addition, we showed that plaintiffs failed in the Complaint to allege facts which

demonstrate that Dr. Stebbins and Dr. Marshall breached any fid.uciary duty. Plaintiffs' entire

claim is that Dr. Stebbins and Dr. Marshall voted to approve the Consent Judgment and Order.

However, plaintiffs pleaded no facts which demonstrate that the act of voting was, or could be, a

breach of fiduciary duty. Moreover, plaintiffs have an even higher pleading burden, because Dr.

Stebbins' and Dr. Marshall's conduct is protected by the Business Judgment Rule. Stebbins and

Marshall Mem., pp. 15-16. Plaintiffs failed to respond to this argument as well. It stands

unrefuted.

We also showed that the Act permits a transaction in which a director has a direct

or indirect interest to be ratif,ied by a vote of the disinterested directors, and that that is exactly

what occurred here. Id., pp. 16-17 . This further underscored plaintiffs' failure to plead adequate

facts to state a claim for breach of fiduciary duty against Dr. Stebbins and Dr. Marshall.

Plaintiffs ignored this argument, too. It stands unrefuted.

In purported response, plaintiffs ignore the inefutable law and the absence of

factual allegations. Instead, they assert the false platitude that the Complaint reasonably informs

the Court and the defendants "about the claims asserted against them," Plfs. Mem., p. 5.

According to plaintiffs, the Complaint "describe[s] the history and mission of the Foundation and

how certain directors, goveÍrment officials and others have acted to pervert that mission" and
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"spells out the debilitating conflicts of interests that have burdened certain directors. . . ."

However, these are conclusions, not well-pleadedfacts, and they do not support a claim for

breach of fiduciary duty. The "history and mission" of the Foundation does not provide a basis

for claiming that Dr. Stebbins and Dr. Marshall breached their fiduciary duties by voting to

approve a proposed settlement of pending litigation against the Foundation. Moreover, the only

purported conflict which plaintiffs have asserted against Dr. Stebbins and Dr. Marshall is that the

Iilinois Attorney General threatened to undertake certain proceedings against them. This does

not describe a breacir of fìduciary duty by Dr. Stebbins and Dr. Marshall. To the contrary,

plaintiffs' "facts" show nothing more than that Dr. Stebbins and Dr. Marshall voted on a

proposal that was properly put to a vote before the Foundation's entire Board. This does not

state a claim for breach of fiduciary duty by Dr. Stebbins and Dr. Marshall. The claim must be

dismissed as against them.

IV PLAINTIFFS FAILED TO REFUTE DR. STEBBINS'AND DR. MARSHALL'S
SHOWING THAT PLAINTIFFS FAILED TO STATE A CLAIM FOR PUNITIVE
DAMAGES.

'We showed in our opening memorandum that plaintiffs failed to allege any facts

whatsoever which would support a claim for punitive damages against Dr. Stebbins and Dr.

Marshall. Indeed, plaintifß have gone far beyond the bounds of zealous advocacy by making

such a claim. Stebbins and Marshall Mem., pp. l7-18. Plaintifß failed to address this showing

in their opposing memorandum. It stands unrefuted.

V PLAINTIFFS FAILED TO REFUTE DR. STEBBINS'AND DR. MARSHALL'S
SHOWING THAT THE CLAIMS AGAINST THEM MUST BE DISMISSED
BECAUSE OF THE PRIOR PENDING ACTION.

In our opening memo¡andum, we showed that the claims against Dr. Stebbins and

Dr. Marshall also must be dismissed pursuant to Section 2-619(a)(3), because of the existence of
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the prior action before Judge Kinnaird, i.e.,the Buntrock case, which is now pending in the

Illinois Appellate Court. Once again, plaintifß ignore this argument. It, too, stands unrefuted.s

VI. PLAINTIFFS FAILED TO REFUTE DR. STEBBINS'AND DR. MARSHALL'S
SHOWING THAT THE CLAIMS AGAINST THEM MUST BE DISMISSED
BASED ON THE DOCTRINES OF RES JUDICATA AND COLLATERAL
ESTOPPEL.

We showed in our opening memorandum that the claims against Dr. Stebbins and

Dr. Marshall must also be dismissed pursuant to Section 2-619(l(a), because they are baned by

the doctrin es of res judicata and collateral estoppel. As we explained, all of the issues and

claims asserted by plaintiffs in the Complaint were dealt with, and decided against them, by

Judge Kinnaird in the Buntrock case. To avoid duplication, we adopted and asserted on behalf of

Dr. Stebbins and Dr. Marshall the arguments set forth in the Motions to Dismiss and supporting

memoranda of the Foundation and the other directors in connection with these issues. We do so

again herein and similarly adopt and incorporate the arguments on these issues made by the

Foundation and the other defendants in their reply memoranda being filed contemporaneously

herewith. However, before proceeding on, we point out an additional, fatal, inconsistency on

this subject in plaintiffs' opposing memorandum.

Plaintiffs claim in their opposing memorandum that they were not parties to the

Consent Judgment and Order, and that they were not permitted to file counterclaims in the case

before Judge Kinnaird. As a result, conclude plaintiffs, the issues raised in their current

Complaint could not have been decided against them. However, plaintiffs own litigation conduct

reveals that this analysis must be wrong. As plaintifß concede, they appealed all aspects of

5ln our opening memo¡andum, to avoid duplication, we relied on and incorporated on behalf of Dr. Stebbins and Dr.
Marshall the arguments on this subject made by the Foundation and the other defendants in their Motions to Dismiss
and supporting memoranda. We similarly adopt and incorporate herein the arguments and authorities set forth in the

reply memoranda of the Foundation and the other director defendants thaf are being filed contemporaneously
herewith.
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Judge Kinnaird's decision in BuntrocÆ, pursuant to which Judge Kinnaird approved and entered

the Consent Judgment and Order. This includes Judge Kinnaird's ovemrling of their objections

to the Consent Judgment, which were based on the same purported breach of fiduciary duty and

ultra vires conduct that are at the center of their Complaint in this Court, and Judge Kinnaird's

denial of their request for leave to hle a counterclaim. In other words, plaintiffs have already

conceded that these issues have been decided against them, for they have appealed them to the

Illinois Appellate Court. Accordingly, they are judicially estopped from arguing to the contrary

in this case.

VII. PLAINTIFFS FAILED TO REFUTE DR. STEBBINS'AND DR. MARSHALL'S
SHOWING THAT THE COURT SHOULD STAY THIS CASE IF AT\TY CLAIMS
AGAINST THEM SURVIVE THIS MOTION TO DISMISS.

We showed in our opening memorandum that if any of the claims against

Dr. Stebbins and Dr. Marshall survive their Motion to Dismiss, the Court should stay all

proceedings in this case pending a resolution by the Illinois Appellate Court of the appeal filed

by these very same plaintiffs in the Buntrock litigation. This would be the only sensible way to

proceed., for plaintiffs are impermissibly asking this Court to act as a collateral, lateral Court of

Appeals. They are asking this Court to reverse the rulings made by Judge Kinnaird. Such a

request is not only improper, but entirely unnecessary. If the Appellate Court affirms Judge

Kinnaird's rulings, this case is moot. If the Appellate Court reverses, the case before Judge

Kinnaird will be reinstated and will proceed on these same issues. To permit this case to proceed

while the appeal in BuntrocÆ is pending would cause enorïnous waste of assets and unnecessary

duplication of effort. It would also create a substantial risk that two courts will issue conflicting

rulings.

Plaintiffs failed to respond to this showing. Once again, it stands unrefuted.
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VIII. CONCLUSION

For all of the foregoing reasons, and for the reasons set forth in Dr. Stebbins' and

Dr. Marshall's Motion to Dismiss and opening memorandum, and for the reasons set forth in the

memoranda and reply memoranda filed by the Foundation and the other defendants in support of

their respective motions to dismiss, the Court should grant Dr. Stebbins' and Dr. Marshall's

Motion to Dismiss all of plaintiffs' claims asserted against them, with prejudice. In the

alternative, any claim asserted against Dr. Stebbins and Dr. Marshall which survives their

Motion to Dismiss should be stayed pending resolution of the Buntrock case on appeal.

DR. THEODORE E. STEBBINS, JR. and
DR. STEPHANIE PACE MARSHALL

One of Their

William P. Schuman
LizabethA. Boyer
MCDERMOTT, WILL & EMERY
227 West Monroe Street
Chicago, Illinois 60606-5097
(312) 372-2000
Firm I.D. No. 90539

By
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IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEPARTMENT, CHANCERY DIVISION

PAUL HAYES TUCKER, a Director of
the Terra Foundation for the Arts, et al.,

William P. Schuman
Lizabeth A. Boyer
McDermott, Will & Emery
227 West Monroe Street
Chicago, IL 60606-5096
(3r2) 372-2000
Firm Id. No. 90539

By: ,/t'Tdtr*tffiU Iv
(l one òrrËeir blorneys

)
)
)
)
)
)
)
)
)
)
)

¿00¿ $ rj ::i

Plaintiffs

v No.01 L9ll2

DEAN BLTNTROCK, a Director of the

Terra Foundation for the Arts, et al.,
Judge Julia M. Nowicki

Defendants

NOTICE OF FILING

TO: See Attached Service List

PLEASE TAKE NOTICE that on February 1,2002, we filed the REPLY

MEMORANDUM IN SUPPORT OF DR. STEBBINS'AND DR. MARSHALL'S

MOTION TO DISMISS, OR IN THE ALTERNATIVE FOR A STAY, a copy of which is

hereby served upon you.

THEODORE STEBBINS AND
STEPHANIE PACE MARSHALL
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PROOF OF SERWCE BY FACSIMILE

I,LizabethA. Boyer, certiff that on February 1,2002,I caused to be served this REPLY

MEMORANDUM IN SUPPORT OF DR. STEBBINS'AND DR. MARSHALL'S

MOTION TO DISMISS, OR IN THE ALTERNATIVE FOR A STAY by causing a copy to

be mailed by U.S. mail at 227 West Montoe, Chicago, Illinois to the named parties on the

attached service list.
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100 West Randolph Street
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Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
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David A. Novoselsky
Novoselsky Law Off,rces

120 North LaSalle Street

Suite 1400
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William F. Conlon
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Susan A. Stone
Lori L. Roeser
Sidley Austin Brown & Wood
10 South Dearborn Street
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Scott J, Szala
Winston & Strawn
35 West Wacker Drive
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'William 
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James R. Canoll Jasmine de la Torre

Quinlan & Crisham, Ltd.
30 North LaSalle Street
Suite 2900
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K. Chris Todd
Neil M. Gorsuch
John H. Longwell
Kellogg, Huber, Hansen, Todd & Evans

1615 M. Street, N.W.
Suite 400
Washington, DC. 20036
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Lawrence Levinson
Verner, Liipfert, Bernhard, McPherson &
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901 l5th Street, N.W.
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227 West Monroe Street, Suite 3600
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FEB 05-2002

IN THE CIRCUIT COURT OF COOK COUNTY' ILLINOIS
COUNTY DEPARTMENT, CHANCERY DIVISION

PAUL HA\€S TUCKER, a Director of the )
Terra Foundation for the Arts, JUDITH )
TERRA, a Director of the Terra Foundation )
for the Arts, and AIAN K. SIMPSON, a )
Direbtor of the Terra Foundation for the )
Arts, )

)
Plaintiffs, )

)
v)

)
DEAN BUNTROCK, a Director of the )
Terra Foundation for the Arts, RONAID )
GIDWITZ, a Director of the Terra )
Foundation for the Arts, MARGARET )
DAIEY, a Director of the Terra Foundation )
for the Arts, ARTHUR HARTMAN, a )

Director of the Terra Foundation for the )

ATts, STEPHANIE PACE MARSHALL, )
a Director of the Terra Foundation for the )
Arts, TFIEODORE STEBBINS, a Director )
of the Terra Foundation for the Arts, )
JAMES R DONNELLEY, an individual, )
MARSHALL FIELD V, an individual, )
KATFILEEN A FORSTER, an individual, )
ROBERT S. HAMADA' an individual, . )
FREDERICK A. KREI{BIEL, an individual,)
TFIE TERRA FOI-INDATION FOR TFIE )
ARTS, an Illinois Not-For-Profit )
Corporation, JAMES E. RYAN, Attorney )

General of lllinois, FLOYD D. PERzuNS, )
Assistant Illinois Attorney General, )
WTNSTON & STRAWN, an lllinois )
Partnership, and SIDLEY & AUSTIN, an )
Illinois Partnership, )

)
Delendants )

No. 01 L 009112
Hon. Julia M. Nowicki

SIDLEY AUSTIN BROWN & WOOD'S REPLY IN SUPPORT OF ITS

MOTION TO DTSMISS THE AMENDED MPLAINT AS A TNST IT
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Plaintiffs' failure to respond in any meaningful way to Sidley Austin Brown &

Wood's ("Sidley") Motion to Dismiss is a clear admission that they have not stated, and cannot

state, any viable claim against Sidley. Plaintiffs have not offered this Court a single reason why

their unsubstantiated, baseless complaint against Sidley should not be dismissed with prejudice.

In their 15-page response to the Motions to Dismiss frled by the various

Defendants, PlaintifTs spend a mere one paragraph jointly addressing the Motions to Dismiss

separately filed by Sidley and Winston & Strawn (S9g Plaintifß' Consolidated Response, p.

l2). In that short paragraph, Plaintiffs do not cite a single case or any other authority to support

their claim against Sidley seeking a declaration that "sidley & Austin is, and has been, tainted by

conflicts of interest. . . and that, as a result. . . Sidley & Austin [is] disqualified from any further

representation of the Foundation or its directors in this litigation." (First Am. Complaint, pp. 33-

34). Plaintiffs do not attempt to distinguish any of the cases cited by Sidley in support of its

Motion to Dismiss. Plaintiffs do not attempt to counter or even acknowledge the arguments

advanced in support of Sidley's motion. Such failure is a clear admission by Plaintiffs of the

obvious defects in their complaint and reason enough for this Court to grant Sidley's Motion to

Dismiss

I. PLAINTIFFS FAIL TO STATE A COGNIZABLE CAUSE OF ACTION.

Plaintiffs totally ignore the case law which makes clear that Plaintiffs' claim

against Sidley for a supposed "conflict of interest" does not state a cognizable cause of action.

(See Sidley's Motion to Dismiss, pp 4-6) In the similar case of Hannan v. Watt, the Illinois

Appellate Court affirmed the dismissal of the very same type of claim that the Plaintiffs are

attempting to bring here. The Hannan Court held that a violation of the ethical rules "do[es] not

by [its] own terms, create independent rights of action," and dismissed the plaintiffs' complaint

2
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as being "nothing more than an action to disqualifl, [opposing counsel]." 147 IIl. App. 3d 456,

461,4g7 N.E.2d 1307, 1310 (l't Dist. 1986) Plaintiffs' attempt to sue Sidley for an alleged

conflict of interest is exactly what the plaintiffs attempted to do in Hannan and is exactly the type

of cause of action that was specifically rejected by the Appellate Court. See id. Plaintiffs'

failure to distinguish the Hannan case which is both squarely on-point and binding is an obvious

admission that they have no claim.

II. PLAINTIFFS FAIL TO PLEAD SUFFICTENT SPECIFIC FACTS TO STATE A
CAUSE OF ACTION.

Rather than attempting to defend their patently inadequate allegations, Plaintiffs'

"Response" simply restates the meaningless and conclusory assertion that

'sidley has already been accused by two defendant directors of
breaching its responsibilities to the Foundation throughout the

Buntrock litigation. These defendant directors even submitted an

expert affidavit that concludes that Sidley is unable to provide
independent professional advice as a result of its conflicts."

(Plaintiffs' Consolidated Respons e, p. ll;see First Am. Complaint, fl 89 (emphasis added)). As

demonstrated in Sidley's initial motion, this is notthetype of specific factual allegation required

to properly state a claim under Illinois law. Sep Martin v. Federal Life Ins. Co., 109 Ill. App. 3d

596, 608, 440 N.E.2d 998, 1007 ils Dist. 1982). The legal suffrciency of a complaint requires

more than "mere conclusions." Id. Whether other directors in a different lawsuit "accused"

Sidley of suffering from an unfounded conflict of interest in no way sets forth any specific facts

establishing that Sidley has a conflict of interest in this case. Moreover, Plaintifß have

absolutely nothing to say about the fact, as pointed out in Sidley's motion, that the "accusations"

in the Buntrock litigatioir that Sidley suffered from a "conflict of interest" as well as the

pu¡ported "expert afîidavit," were repeatedly found by both Judge Kinnaird and the Appellate

3
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Court to be without any merit whatsoever. (See J. Kinnaird's 9125100, 10120/00, and 1l2l0l

Orders; 1l lgl}t and 2l16101 Appellate Court Orders).r

III. THE UNCONTROVERTED CASE LAW ESTABLISHES THAT PLAINTTFFS'
CLAIM IS MOOT.

Plaintiffs make only one statement in their "Response" that suggests that they

might have actually read Sidley's Motion to Dismiss. Specifrcally, Plaintiffs assert, "That

neither Winston nor Sidley has entered an appearance (other than for themselves) in this

litigation does not end this dispute." @laintiffs' Consolidated Response, p. 12) This appears to

be an attempt to deal with the fact that their action for declaratory judgment is moot. (See

Sidley's Motion to Dismiss, pp. l1-13). Plaintiffs fail to offer a single reason why their "claim"

is not moot or to cite a single case in support of their position. Their suggestion that they may

properly seek a declaratory judgment that "sidley & Austin [is] disqualifred from any further

representation of the Foundation or its directors in this litigation" (First Am. Complaint, pp. 33-

34). despite the fact that Sidley does not represent the Foundation or any of its directors in this

liti-eation flies directly in the face of the well established requirements to obtain a declaratory

iudgment. Sçe AG Farms. Inc. v. American Premier Underwriters. Inc. , 296\ll. App. 3d 684,

689, 695 N.E.2d 882, 887 (4ú Dist. 1998)

In orderto state a cause of action for declaratory relief, a plaintiff must establish

that an "actual controversy" exists. Id. The "ripeness" doctrine prevents courts "from entangling

t Additionally, Plaintiffs have obviously failed to allege any facts to establish that they
personally even have standing to bring any claim against Sidley. See Blanchard v. Ed,eemark

Financial Corp., 1998 WL 988958, p.2l (N.D. Ill.); Renard v. Columbia Broadcastin-e System.

Inc., 126lll. App. 3d 563,567,467 N.E.2d 1090, 1094 (lr Dist. 1984) ("Absent a complaint by

the affected client, a pariy has no status to object to the representation of an adverse party by an

attorney of his choice."). Plaintiffs are, at best, minority shareholders of a private, not-for-prof,rt
corporation and have not established, and could not establish, any right to bring any claim arising
out of any supposed breach of "responsibilities to the Foundation."

4
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themselves in abstract disagreements." Village of Mal¡wood Bd. of Fire and Police Comm'rs v.

Dep't; of Human Ri-ehts ,296IIl.App. 3d 570, 575,695 N.E.2d 8713,877 (1s Dist. 1998).

Plaintiffs' complaint against Sidley is nothing but an "abstract disagreement." As Plaintiffs are

well aware and even admit (see Plaintiffs' Consolidated Response, p lz),Sidley does not

represent any party in this lawsuit, yet Plaintiffs insist on seeking a declaration from this Court

that Sidley "is disqualified from frepresenting] the Foundation or its directors in this litigation."

The issuance of any such judgment could be nothing but an improper advisory opinion based

upon a dispute and a set of facts that simply do not exist. Accordingly, Plaintiffs' claim against

Sidley must also be dismissed as moot.z

IV. PLAINTIFFS DO NOT DENY THAT COLLATERAL ESTOPPEL PRECLUDES
THEIR PURPORTED CLAIM AGAINST SIDLEY.

Plaintiffs additionally fail to address the fact that collateral estoppel precludes

them from bringing their purported claim against Sidley. (See Sidley's Motion to Dismiss, pp.

10-11). Plaintiffs spend a considerable amount of time responding to the Defendant Directors'

arguments that Plaintiffs are collaterally estopped from relitigating the validity of the Consent

Judgment entered in the Buntrock case. Those collateral estoppel arþuments are, however,

separate and apart from the collateral estoppel effect of Judge Kinnaird's earlier Orders

addressing the wholly different issue of Sidley's alleged conflict of interest. As Plaintiffs

2In footnote 18 of their response, Plaintiffs wishfully claim that because Sidley withdrew from
representing the Foundation in this case, "sidley tacitly admitted its conflicted status."
(Plaintifß' Consolidated Response,p. 12, n. 18) Sidley did no such thing and there is no basis

whatsoever for Plaintiffs' statement. Rather than be drawn into a protracted side-show of
lengthy discovery, motions and hearings attendant tothe kind of baseless claims of conflicts of
interest that plagued the Buntrock litigation, for purely economic reasons the Terra Foundation
simply chose to employ different counsel to represent it in this case in order to allow this matter
to be resolved on its merits as swiftly as possible. (See Terra Foundation for the Arts' Response
to Plaintiffs' Motion to Conduct Limited Expedited Discovery, pp.2-3, filed on l0/30/01).

5
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themselves admit, collateral estoppel "precludes litigation of issues that were actually decided."

(Plaintiffs' Consolidated Response, p. 6). Plaintiffs do not dispute that they were all parties to

the Buntrock case where the claims of Sidley's alleged "conflict of interest" and inability to

continue to represent the Foundation were fully litigated, actually decided and rejected by Judge

Kinnaird and the Appellate Court on at least six occasions. (See J. Kinnaird 's 9125100, l0l20l}O,

and ll2lOl Orders; Illgl}l and2l!íl}l'Appellate Court Orders). PlaintifÏs also do not quarrel

with the conclusion that they are therefore collaterally estopped from wasting this Court's time

and resources in an attempt to re-litigate that issue yet again in this Court. As such, Plaintiffs'

complaint cannot withstand a motion to dismiss pursuant to 735 ILCS 512-619(a)(a).

Conclusion

Sidley Austin Brown & Wood respectfully requests that this Court enter an Order

dismissing the First Amended Complaint against it with prejudice pursuant to 735 ILCS 5/2-615

and 512-619(aX4), and grant such other relief that this Court deems appropriate.

Respectfu I ly submitted,

c.ûl^
One the Attorneys for Defendant
Sidley Austin Brown & Wood

6
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William F. Conlon
Stephen C. Carlson
Susan A. Stone
Lori L. Roeser
SIDLEY AUSTIN BROWN & WOOD
Bank One Plaza
l0 South Dearborn
Chicago, Illinois 60603
Tel.: (312) 853-7000
Fax: (312) 853-7036
Firm Id. No.' 38315
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IN THE CIRCUIT COURT OF COOK COUNTY
COUNTY DEPARTMENT - CHANCERY DIVISION

PAUL HA\TS TUCKER, et al.,

Plaintiffs, No.01 L009Il2
(transferred to Chancery)

v
Judge Julia M. Nowicki

DEAN BLINTROCK, et al.,

Defendants.

STATE DEFENDANTS' REPLY MEMORANDUM OF LAW
IN SUPPORT OF MOTION TO DISMISS

The Defendants, James Ryan, Attorney General of the State of Illinois and Floyd Perkins,

Assistant Attomey General, submit the following reply memorandum in support of their motion

to dismiss and state as follows:

I. PLAINTIFFS LACK STANDING UNDER ILLINOIS LA\ry

In the State Defendants motion to dismiss the State Defendants raised the issue of

standing, by stating that the individual Plaintiffs do not claim that their own property rights or

contract rights were damaged. (State Defendant's Mem. of law p. 15). The Plaintiffs do not

appear to disagree with this contention but have responded by stating that they have brought this

action as a derivative action, asserting claims on behalf of the Corporation. Plaintiffs response

fails in several respects. Nowhere in the complaint does it state that it is being brought as a

derivative action nor is the caption of the complaint styled as a derivative action. However

assuming arguendo that the court reads into the complaint that this is indeed a derivative action

I

)
)
)
)
)
)
)
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)
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under Illinois law the case must be dismissed. The derivative form of action permits an

individual shareholder to bring "suit to enforce a corporate cause of action against officers,

directors, and third parties." Ross v. Bernhard, 396 U.S. 53I, 534 (1970). Devised as a suit in

equityr, the purpose of the derivative action was to place in the hands of the individual

shareholder a means to protect the interests of the corporation from the misfeasance and

malfeasance of "faithless directors and managers." Cohen v. Beneficial Loan Corp., 337 U.S.

541,548 (1949). To prevent abuse of this remedy, however, equity courts established as a

"precondition for the suit" that the shareholder demonstrate that "the corporation itself had

refused to proceed after suitable demand, unless excused by extraordinary conditions." Ross v.

Bernhard,396 U.S. at 534. Under Illinois law, "[a] complaint in a proceeding brought in the right

of a corporation must allege with particularity the demand made, if any, to obtain action by the

directors and either why the complainant could not obtain the action or why he or she did not

make the demand. . . ." 805 Ill. Comp. Stat. 5/7.80(b); see also Schnitzer v. O'Connor,274lll.

App. 3d 314 (1't. Dist. 1995). Having failed to plead in their complaint that a demærd was made

on the Board of Directors or why a demand was not made, the complaint against Attorney

General Ryan and Assistant Attomey General Perkins must be dismissed.

il. PLAINTIFFS HAVE FAILED TO ADDRESS AND OVERCOME ALL OF
DEFENDANTS' IMMUNITY DEFENSES

ln their motion to dismiss the Defendants Ryan and Perkins (State Defendants) raised the

defenses of public official immunity, sovereign immunity, absolute prosecutorial immunity, and

qualified immunity. Each immunity is a separate and absolute defense to the Plaintiffs'

t Plaintiffs originally filed their suit in the law division, undercutting even further their
argument that this was intended to be a derivative action.

2

16di-004986



complaint, any of which would terminate (with prejudice) the State Defendants from this law

surt

a. Qualified Immunity

Plaintiffs only response to the defense of qualified immunity is to state that "[q]ualified

immunity is unavailable because Defendants could not have reasonably thought that their actions

were consistent with the rights that they are alleged to have violated." ( Pl. reply p. 13). ln order

to overcome a defense of qualified immunity, the plaintiff must establish that the defendants' acts

violated the plaintiffs clearly established rights of which a reasonable official would have

known. Harlow v Fitzeerald, 457 U.S. 800, 818 (1932); see also Lawshe v Simpson, 16 F.3d

1475,1483 (7th Cir l9g4) (plaintiff bears the burden of establishing that law was clearly

established at time defendant acted). The Harlow standard is specifically designed to "avoid

excessive disruption of govemment and permit the resolution of many insubstantial claims on

summary judgment." The plaintiffs may not simply assert that the right of freedom of speech

(Comp. 1T96), restraint of interstate commerce (Comp. ng[,impairment of contract (Comp. fl

98) is clearly established. "If the test of 'clearly established law'were to be applied at this level of

generality, it would bear no relationship to the 'objective legal reasonableness' that is the

touchstone-ofHarlow'''@,483U.S'635,639(1987).Rather,tosatisffthe

test of Harlow, the plaintiff must point to closely analogous cases demonstrating that the right

allegedly violated was clearly established. Moreover, one case recognizing the right in question

does not render the law "clearly established" for the purposes of Harlow (unless the case is

binding). See Kikimura v Turner, 28 F.3d 592,596 (7thCír 1994), cert. denied, 131 L. Ed.2d

198, 115 S. Ct l3l7 (1995). Alternatively, the plaintiff may attempt to argue that the defendant's

J
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conduct was so patently violative of the constitutional right in question that a reasonable official

would be aware of the violation without guidance from the courts. Lawshe, 16 F.3d at 1483.

Plaintiffs have done neither.

ln Burns v. Reed , 44 F .3d 524 (7'h Cir. 1994), the plaintiff sued a state prosecutor who

authorized plaintiff s interrogation while she was under hypnosis and later advised police officers

that they had probable cause to arrest her. The charges were later dropped. ln seeking to

demonstrate that hypnosis violated her constitutional rights, plaintiff offered a range of case law

that proscribes in no uncertain terms the extraction of coerced confessions as a constitutional

violation. The Seventh Circuit even agïeed with the plaintiff that psychological as well as

physical pressure can overbear a suspect's will such that a resulting statement violates due

process. However in dismissing the case based on the doctrine of qualified immunity the court

held "Plaintiff thus would need to cite more specific precedent than the basic line of coercion

cases to persuade this Court that the United States Constitution clearly proscribed hypnosis of a

suspect at the time of her interrogation." Bums 44F.3d at 528.

In the case at bar the plaintiffs have failed to cite any precedent or case law clearly

establishing the proposition that initiating an investigation which is fully authorized by law

pursuant to 760ILCS 55/92, is violative of the rights of the Térra Foundation. This statute gives

2ç Z0O ILCS 55/9. [Investigations by Attorney General]
The Attorney General may investigate transactions and relationships of trustees subject to this
Act for the purpose of determining whether the property held for charitable purposes is properly
administered. He may require any agent, trustee, fiduciary, beneficiary, institution, association, or
corporation, or other person to appear, at a named time and place, in the county designated by the

Attorney General, where the person resides or is found, to give information under oath and to
produce books, memoranda, papers, documents of title and evidence of assets, liability, receipts,

or disbursements in the possession or control of the person ordered to appear.

4
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the attorney general broad authority to determine if property that is being held for charitable

purposes is being properly administerld. Unlike the initiation of charges which can be the

subject of a malicious prosecution action, the Plaintifß have failed to cite one case where the

initiation of an investigation that is clearly authorized and required by statute was found to be a

violation of any civil right. Accordingly, the State Defendants are entitled to qualified immunity.

b. Absolute Prosecutorial ImmunÍty

Plaintiffs are incorrect when they state in their response that absolute immunity only

applies to members of quasi- judicial adjudicatory bodies. (Response P. 13). Plaintiff s response

totally ignores the line of cases cited in the State Defendants' motion to dismiss3. The State

defendants therefore stand on their initial motion to dismiss and supporting memorandum.

Accordingly, Attorney General James Ryan and ,A.ssistant Attorney General Floyd Perkins are

entitled to are entitled to absolute prosecutorial immunity.

c. Sovereign Immunity

The Court of Claims Act provides that the Court of Claims shall have exclusive

jurisdiction to hear and determine all claims against the State for damages in cases sounding in

tort.705 ILCS 505/8.

The determination of whether an action is in fact against the State, and therefore one that

must be brought in the Court of Claims, "turns upon an analysis of the issues involved and the

relief sought, rather thanthe formal designation of the parties. Currie v. Lao. 148 Il1. 2d 151, 158

3Imblerv.Pachtman,424IJ.S.409(1976). Butzv.Economou,438U.S. 478(7978)and
People v. Patrick J. Gorman Consultants, 111 il App. 3d 729 (1" Dist 1982).

5
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(1992), citing Heali v. Vaupel, 133 111.2d295,308 (1990). Simply naming an employee or

servant of the State of Illinois as a defendant will not blpass the doctrine of sovereign immunity

when the State of Illinois is the party vitally interested. Healy. 133 Ill.2d at 308.

Illinois case law has established three criteria to determine whether an action is really

against the State:

"(1) no allegations that an agent or employee of the State acted

beyond the scope of his authority through wrongful acts; (2) the

duty alleged to have been breached was not owed to the public
generally independent of the fact of State employment; and (3)

where the complained of actions involve matters ordinarily within
that employee's normal and off,rcial functions of the State."

Robb v. Sutton, 147Ill. App. 3d 710,716 (4th Dist. 1986) see also Healy, 133 lll. 2dat309.

Where all the above criteria are met, the doctrine of sovereign immunity will apply as if the

action had been brought against the State directly.Id. With respect to the first criteria, the

plaintiff has not shown that the defendants acted beyond the scope of his authority. Moreover

Illinois law grants the attorney general the unique responsibility to investigate transactions and

relationships of trustees subject to the Charitable Trust Act for the purpose of determining

whether the property held for charitable purposes is properly administereda. Further even if he

had, an employee's violation of policy, regulation or even statute does not necessarily avert the

application of sovereign immunify. See Campbell v. White. 207 111. App. 3d 541,552 (4th Dist.

1991) (A state trooper allegedly violated a statute'and a regulation while answering an

emergency call, and the court found that he was within the scope of his authority because he did

4 Plaintiffhas not alleged that any individual so investigated was not subject to the
Charitable Trust Act. Accordingly, Defendants could not have acted beyond the scope of their
authority.
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not act for a purpose unrelated to his employment). Second, unlike cases involving physicians or

operators of motor vehicles upon a public highwat', there was no dufy owed to the Plaintifß

outside of the State Defendant's emplolrnent. Madden v. Kuehn, 56 Ill App. 3d 997, 1001 (2nd

Dist. 1978), Bartholomew v. Crockett. 131 I1l. App. 3d 456,462-63 (lst. Dist. 1985) see

generally Healy, L33Ill.zd at 312-13.

In this case, the Attomey General's and his assistant's duty to investigate transaotions and

relationships of trustees exists by virtue of statutory authority granted to the Attorney General.

Moreover, Assistant Attomey General Perkins was expressly charged with investigating

transactions and relationships to trustees and involved actions taken within Mr. Perkins normal

and official functions.

As the State Defendants are being sued for actions taken in their capacity as government

lawyers, and for actions uniquely related to their state employment, the complaint against them

must be dismissed on the grounds of sovereign immunity.

c. Public Official Immunity

Public official immunity is a common law doctrine which "rests on the theory that

government officials should not be impeded from acting in ways they perceive are in the public's

best interest because of fears of personal liability. Janes by First Nat'l Bank v. Albergo ,254111.

App. 3d 95T,957 (1't. Dist 1993). Plaintiffs claim that the Defendants are stripped of public

official immunity because they acted with malicious motives. In support of this proposition the

Plaintiffs' response cites to their complaint flfl 53-66. These paragraphs reveal the Mr. Perkins

5 These types of cases arise because physicians have a duty to their patients independent
of their state employment, and drivers have a duty to other users of the roadway independent of
their state employment. Currie, 148 lll. 2d at 159.
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was not acting out of malicious motives but was working in ways that were in the public's best

interests. According to the Plaintiffs' complaint "the attorney general maintained that a not for

profit corporation established for charitable purposes in a particular jurisdiction, sintply

because of its place of incorporation, becomes a public trust for the people of that jurisdiction

that may not relocate without violating its fi,duciary duties to that population" (Comp. n 4Ð.

Protection of a public trust and ensuring that fiduciary duties are followed is the antithesis of

malicious motives. Moreover even if the Attorney General or his assistant were incorrect in his

interpretation of his duty to protect public assets he would still be cloaked with public officials'

immunity. C.rf Kinzer v. City of Chicago. 128 Ill. 2d 43U 1989). Accordingly, the State

Defendants are protected by the doctrine of public official immunity.

Plaintiffs' citation to Tcherepnin v. Franz, 570 F. 2d 187 (7'h Cir. lg7S)completely

misses the point. ln Tcherepnin the Director of the Department of Financial Institutions was

found to have owed a statutory duty to the depositors of City Savings. There the court found

nothing in the Savings and Loan Act (Ill. Rev. Stat. Ch.32par. 701et. Seq., recodified and

amended 205 ILCS 105/1-1 et seq-now known as the Savings and Loan Act of 1985) to suggest

the statutory dutíes of the director were only owed to the State of lllinois. The court reasoned

that repeated references to the 'protection of the Association" in defining the directors duties

indicated that these duties were owed the depositors. As contrasted with the former Illinois

Savings and Loan Act, the Charitable Trust Act (765 ILCS 55/1 et seq.) does not contain

references to the protection of trustees. On the contrary the Charitable Trust Act is in place to

protect the public from the malfeasance and misfeasance of trustees. Moreover, as contrasted

with the former Illinois Savings and Loan Act the duties are owed to the State of Illinois and not

8
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to private individuals or corporations. Therefore since no specific statutory duty was owed to the

Terra Foundation no cause of action can lie against the Attorney General or his assistant on

behalf of the Terra Foundation.

Respectfu lly Submitted,
James Ryan, Attorney General

Jeffery
Assistant General
General Law Bureau
100 W. Randolph St. 13th floor
Chicago, Illinois 60601
(3r2) 814-7r98
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IN THE CIRCUIT COURT OF COOK COUNTY,ILLINOIS
COUNTY DEPARTMENT . CHANCERY DIVISION
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)
)
)
)
)
)
)
)

FEB 0 5 20r,2

Plaintiffs,

v
No.01 L9lI2
(transferred to Chancery)

DEAN BLTNTROCK, et al. Hon. Julia M. Nowicki
Judge Presiding

Defendants
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JAMES E. RYAN
Attorney General

Y
IO

Assistant General
General Law Bureau
100 West Randolph Street, 13th Fl
Chicago, Illinois 60601
(312) 814-6213t7teï
Attorney No. 99000

CERTIFICATE OF SERVICE

The undersigned, being first dul
above mentioned document was served
Mail on the lst day of February, 2002.

y sworn upon oath, deposes and states that a copy of the
upon the above named, at the above addresses, by U.S.

\
and SW

LOTH

I /t
OFFICIAL SEAL

CLAUDIA I. HURTADO
NOTARY PUELIC, STATE OF ILLINOIS

MY Cotvltuftsst0N EXPTFES 12.1 1-2C04

NOTARY

lst

C

16di-004994



SERVICE LIST

Robert P. Cummins
Thomas C. Cronin
Cummins & Cronin, LLC
77 W. Wacker Drive-Suite 4800
Chicago, IL 60601

David A. Novoselsky
Novoselsky Law Offrces
120 N. LaSalle Street-Suite 1400
Chicago, IL 60602

Stephen C. Carlson
Susan A. Stone
Sidley & Austin
Bank OnePlaza
10 S. Dearborn Street
Chicago,IL 60603

K. Chris Todd
Kellogg, Huber, Hansen, Todd & Evans
1615 M Street, N.W., Suite 400
Washington, D.C. 20036

Thomas R. Mulroy, Jr.
Mulroy, Scandaglia, Marrinson, Ryan
55 E. Monroe Street, 39th Fl.
Chicago,IL 60603

William R. Quinlan
James R. Carroll
Quinlan & Crisham, Ltd.
30 N. LaSalle Street, zgthFl.
Chicago,IL 60602

William Schuman
Debra Tucker
McDermott, Will & Emery
227 W. Monroe Street, 55th Fl.
Chicago, IL 60606

Scott J. Szala
Winston & Strawn
35 W. 'Wacker Drive
Chicago,IL 60603

Eric D. Brandfonbrener
Grippo & Elden
227 W. Monroe Street, Suite 3600
Chicago,IL 60606

Leonard Garment
Lawrence Levinson
Verner, Liipfert, Bernhard,

McPherson & Hand
901 15th Street, N.W., Suite 700
Washington, D.C. 20005

16di-004995


	16d Attachments 3 (Terra_Chancery)
	!Docket - Buntrock v Terra 2000-CH-13859
	2000 09 22
	2000 09 25 (2)
	2000 09 25 (3)
	2000 09 25 (4)
	2000 09 25
	2000 10 17
	2000 10 20
	2000 12 06
	2000 12 10
	2000 12 13
	2000 12 27
	2000 12 29
	2001 01 02
	2001 01 08 (2)
	2001 01 08
	2001 01 10
	2001 01 22
	2001 02 05
	2001 06 07
	2001 07 01
	2001 07 02 (2)
	2001 07 02 (3)
	2001 07 02
	2001 07 03
	2001 07 06
	2001 07 19
	2001 07 24 (2)
	2001 07 24 (3)
	2001 07 24 (4)
	2001 07 24 (5)
	2001 07 24 (6)
	2001 07 24
	2001 08 01
	2001 08 06 (2)
	2001 08 06
	2001 08 20 - 2001 08 29
	2001 09 06
	2001 09 14 (2)
	2001 09 14
	2001 09 21 - 2001 11 16
	2001 11 16
	2001 11 27 (2)
	2001 11 27
	2001 12 04
	2001 12 10
	2001 12 14
	2002 01 14
	2002 01 21 - 2002 04 25
	2002 03 12
	2002 04 24 (2)
	2002 04 24
	2002 05 08
	2002 06 21
	2002 07 28 - 2002 08 09
	2002 10 11

	16d Attachments 3b (Terra_Civil)
	!Docket - Terra v. Buntrock 2001-L-009112
	Pleadings Vol. I(A)
	PLEADINGS VOL.1 2t_20170209125307
	PLEADINGS VOL.1_20170209120205

	Pleadings Vol. I(B)
	Pleadings Vol. II
	1
	2
	3
	4
	5

	Pleadings Vol. III




