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  2000 CA 007308 B: NCRIC INC Vs. COLUMBIA HOSPITAL FOR WOMEN

Case Type: Civil II File Date: 10/03/2000

Status: Closed Status Date: 10/03/2000

Disposition: Judgment-From Jury Trial Entered On Docket Disposition Date: 02/20/2004

Party Name Party Alias(es) Party Type Attorney(s)
NCRIC INC PLAINTIFF BADAMI, Mr SCOTT M

BARUCH, Mr DOUGLAS W
NIEDERMAYER, Mr ROY I I
PAGE, Mr RODNEY F F
POLEBAUM, Mr ELLIOT E E
ROBINSON, STEPHEN D

COLUMBIA HOSPITAL FOR WOMEN Defendant AIYAR, PRIYA R
GORSUCH, Mr NEIL M
HANSEN, Mr MARK C
SCHULMAN, Mr ELI C

Docket Date Description Messages
03/17/2009 Additional eFiling 

Document to
Proof of Service to Order Granting Defendant's Motion for Assessment of Costs Signed by Judge Long on 
03/17/09. Submitted 03/17/2009 14:04 jhc.

03/17/2009 Order Filed Order Granting Defendant's Motion for Assessment of Costs Signed by Judge Long on 03/17/09. Submitted 
03/17/2009 14:04 jhc.

03/17/2009 Order Granting Motion * 
Entered on the Docket

Order Granting Defendant's Motion for Assessment of Costs signed by Judge Long, efiled, eserved, and docketed 
in chambers on March 17, 2009. It is further ordered that the sum of $35,896.83 is awarded to defendant as 
costs and shall be added to the money judgment already docketed. mlo

02/27/2009 Miscellaneous Docket Notice of Order Granting Relief from the Automatic Stay. Filed. Submitted. 02/27/2009 14:06. ncv. 
Attorney: BENZ, Mr STEVEN F (428026)
COLUMBIA HOSPITAL FOR WOMEN (Defendant);

02/27/2009 Miscellaneous Docket Notice of Order Granting Relief from the Automactic Stay. Filed. Submitted. 02/27/2009 11:16. ncv. 
Attorney: BENZ, Mr STEVEN F (428026)
COLUMBIA HOSPITAL FOR WOMEN (Defendant);

01/07/2009 Miscellaneous Docket ORDERED that the bill of costs is granted in the amount of $434.55. See D.C. App. R. 39.
01/07/2009 Notice: Notice of Bankruptcy Filing Filed. submitted 01/07/2009 11:08. tw

Attorney: AIYAR, PRIYA R (486248)
COLUMBIA HOSPITAL FOR WOMEN (Defendant);

11/17/2008 Additional eFiling 
Document to

Proof of Service to Order Approving Rider To Supersedas Bond submitted 11/17/2008 17:34. ksc. signed by 
J/Beck on 11/14/08

11/17/2008 Order Filed Order Approving Rider To Supersedas Bond submitted 11/17/2008 17:34. ksc. signed by J/Beck on 11/14/08
11/17/2008 Order Granting Motion 

for Supersedeas Bond 
Entered on the Docket

Order Granting Motion Approving Rider to Supersedeas Bond, signed by J/Beck on 11/14/08; efiled, counsel 
eserved, and docketed on 11/17/08. sbg

11/10/2008 Judge Caseload 
Transfer

Judge Caseload Transfer
The judge was changed from BLACKBURNE-RIGSBY, ANNA to BECK, RONNA L

11/10/2008 Motion Filed: NCRIC'S Consent Motion for Approval of Rider to Supersedas Bond Filed:
Attorney: BARUCH, Mr DOUGLAS W (414354)
NCRIC INC (PLAINTIFF); Receipt: 119285 Date: 11/10/2008

10/02/2008 Miscellaneous Docket ORDERED and ADJUDGED, that the judgment on the Superior Court is affirmed. Signed by Pinkston
10/02/2008 Mandate Issued Mandate Issued. Signed by PInkston
02/27/2006 Miscellaneous Docket Copy of Orginial Bond (filed in jacket 3/04/04) released to Joseph R. DeSantis, plaintiff attorney this date 27th, 

February, 2006. dcm.
02/27/2006 Miscellaneous Docket Supersedeas Bond in the amount not to exceed $20,500,000 (twenty million, five hundred thousand dollars) 

approved by Judge Blackburne-Rigsy 2/24/06 (The Medical Assurance Company, Inc.)
02/24/2006 Order Sua Sponte 

to/for: Entered on 
Docket

Order Replacing Supersedeas Bond: Entered on Docket. Order docketed and mailed from chambers on 2/24/06. 
Judge Blackburne-Rigsby.

02/10/2006 Motion Filed: NCRIC'S Consent Motion for Approval of Replacement Supersedeas Bond
Attorney: BARUCH, Mr DOUGLAS W (414354)
NCRIC INC (PLAINTIFF); ; Mr SCOTT M BADAMI (Attorney) on behalf of NCRIC INC (PLAINTIFF); Mr DOUGLAS W 
BARUCH (Attorney) on behalf of NCRIC INC (PLAINTIFF); Mr ROY I NIEDERMAYER (Attorney) on behalf of NCRIC 
INC (PLAINTIFF); Mr RODNEY F PAGE (Attorney) on behalf of NCRIC INC (PLAINTIFF); Mr ELLIOT E POLEBAUM 
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Docket Date Description Messages
(Attorney) on behalf of NCRIC INC (PLAINTIFF); STEPHEN D ROBINSON (Attorney) on behalf of NCRIC INC 
(PLAINTIFF) Receipt: 27867 Date: 02/10/2006

11/04/2005 Case Jkt rec from Br 
on . NOA Filed On . 
Notice Mailed to Parties 
On . Prelim Pkg To 
DCCA on .

Notice of Appeal filed 10/26/05 & recv'd 10/28/05 with jackets-11 vols. NOA mailed to parties on 11/4/05

10/26/2005 Notice of Appeal Filed Pltf's Notice of Appeal Filed by NICRIC,INC. from order entered September 30,2005
Notice of Appeal mailed to interested parties 
NCRIC INC (PLAINTIFF); ; Mr SCOTT M BADAMI (Attorney) on behalf of NCRIC INC (PLAINTIFF); Mr ROY I 
NIEDERMAYER (Attorney) on behalf of NCRIC INC (PLAINTIFF); Mr RODNEY F PAGE (Attorney) on behalf of 
NCRIC INC (PLAINTIFF) Receipt: 17301 Date: 10/26/2005

10/25/2005 Praecipe to Enter 
Appearance Filed

Praecipe to Enter Appearance Filed
NCRIC INC (PLAINTIFF);

10/25/2005 Praecipe to Enter 
Appearance Filed

Praecipe to Enter Appearance Filed
NCRIC INC (PLAINTIFF);

10/25/2005 Praecipe to Enter 
Appearance Filed

Praecipe to Enter Appearance Filed
NCRIC INC (PLAINTIFF);

09/30/2005 Order Denying Motion * 
Entered on the Docket

Order Denying Motion fora new trial and renewed motion for judgment as a matter of law Entered on the Docket

Order docketed and mailed from chambers on 9/30/05 - Judge Blackburne-Rigsby
04/20/2005 Stay Entered STAY

TDMS TYPE: JSD
TDMS EVENT: 1442sta
TDMS FLAG: sp

CREATED BY/ON: #485 Cox, Kin 04-21-2004
LAST MODIFIED BY/ON: #485 Cox, Kin 04-21-2004

02/03/2005 Praecipe Filed: Praecipe changing the firm name of deft's counsel to Kellogg, Huber, Hansen, Todd, Evans & Figel, PLLC

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #486 Colaire, 02-04-2005
LAST MODIFIED BY/ON: #486 Colaire, 02-04-2005

04/20/2004 Miscellaneous Docket Coluumbia 's reply in support of motion for assessment of cost

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000col

CREATED BY/ON: #469 Wilson, 04-21-2004
LAST MODIFIED BY/ON: #469 Wilson, 04-21-2004

04/20/2004 Stay Entered STAY

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: JSD
TDMS EVENT: 1442sta

CREATED BY/ON: #485 Cox, Kin 04-21-2004
LAST MODIFIED BY/ON: #485 Cox, Kin 04-21-2004

04/20/2004 Miscellaneous Docket ORDER GRANTING mot for approval of a supersedeas bond & to stay execution pending decision,see lg,fld 4-20-
04,mld 4-21-04
on rule 50 & 59 mtns & any appeal, ORDERED that the supersedeas bondin the
form, amt and with the surety as shown in exhibit A to ncric's mtn is approved
by the court & that the execution of the judgment docketed in this action on 2-2
0-04 and any proceedings to enforce said judgment are hereby stayed pending a de
termination of ncrics mtn for a new trial & renewed mtn for judgment as a matter
of law & any appeal taken from the judgmentt

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #47E Smith, N 03-08-2004
LAST MODIFIED BY/ON: #485 Cox, Kin 04-21-2004

04/07/2004 Miscellaneous Docket NCRIC's opposition to Columbia's motion for assessment of costs

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000ncr*

CREATED BY/ON: #486 Colaire, 04-08-2004
LAST MODIFIED BY/ON: #486 Colaire, 04-08-2004

04/06/2004 Motion for New Trial 
Filed

(opp) Motion for a new trial and renewed motion for jdgmt as a matter of law

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 1040mop

CREATED BY/ON: #445 Terry, P 04-09-2004
LAST MODIFIED BY/ON: #445 Terry, P 04-09-2004

04/05/2004 Motion Filed: Motion for Assessment of Costs filed.
Attorney: GORSUCH, Mr NEIL M (456411)
COLUMBIA HOSPITAL FOR WOMEN (Defendant);

04/05/2004 Miscellaneous Docket Reply memo in support of NCRIC'S mot for a new trial and renewed mot for jurdgment as a matter of Law

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000rep

CREATED BY/ON: #469 Wilson, 04-08-2004
LAST MODIFIED BY/ON: #469 Wilson, 04-08-2004

03/26/2004 Motion for New Trial 
Filed

(opp) Motion for a new trial and renewed motion for jdgmt as a matter of law

TDMS TYPE: MOT
TDMS EVENT: 1040mop
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Docket Date Description Messages
TDMS FLAG: m*

CREATED BY/ON: #465 Jones, G 03-08-2004
LAST MODIFIED BY/ON: #445 Terry, P 04-09-2004

03/25/2004 Notice: Reply in support of its notice to amend the certificate of witnesses

ENTRY BY: NCRIC,Inc
TDMS TYPE: DOC
TDMS EVENT: 9107rep*

CREATED BY/ON: #2DE Vosh, Ja 03-26-2004
LAST MODIFIED BY/ON: #2DE Vosh, Ja 03-26-2004

03/19/2004 Notice: response to NCRIC's notice to amend the certificate of witnesses

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9107res*

CREATED BY/ON: #47E Smith, N 03-22-2004
LAST MODIFIED BY/ON: #47E Smith, N 03-22-2004

03/18/2004 Motion to Extend Filed ORDER GRANTING Motion to EXTEND time (Consent), See Lg., Fld 040318, Mld 040322
ORDERED, that the Motion is GRANTED,
FURTHER ORDERED, that Columbia's opposition to NCRIC's Motion for a New Tri
al & Renewed Motion for Judgment as a Matter of Law shall be due March 26, 2004

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9203mot+

CREATED BY/ON: #465 Jones, G 03-18-2004
LAST MODIFIED BY/ON: #486 Colaire, 03-22-2004

03/17/2004 Motion to Extend Filed Motion to EXTEND time (Consent)

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9203mot*

CREATED BY/ON: #465 Jones, G 03-18-2004
LAST MODIFIED BY/ON: #465 Jones, G 03-18-2004

03/05/2004 Notice: Notice to amend the certificate of witnesses

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9107not*

CREATED BY/ON: #465 Jones, G 03-10-2004
LAST MODIFIED BY/ON: #465 Jones, G 03-10-2004

03/05/2004 Miscellaneous Docket mot for approval of a supersedeas bond & to stay execution pending decision on its rules 50 & 59 mots and any 
appeal

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47E Smith, N 03-08-2004
LAST MODIFIED BY/ON: #47E Smith, N 03-08-2004

03/05/2004 Motion for New Trial 
Filed

Motion for a new trial and renewed motion for jdgmt as a matter of law

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 1040mot

CREATED BY/ON: #465 Jones, G 03-08-2004
LAST MODIFIED BY/ON: #465 Jones, G 03-08-2004

02/24/2004 Miscellaneous Docket Witness list RECEIVED

ENTRY BY: CHFWMC,Inc
TDMS TYPE: DOC
TDMS EVENT: 1457wit*

CREATED BY/ON: #2DE Vosh, Ja 02-25-2004
LAST MODIFIED BY/ON: #2DE Vosh, Ja 02-25-2004

02/24/2004 Motion for Subpoena 
Duces Tecum Filed

(mot) mot to quash columbia's SUBPOENA duces tecum

TDMS TYPE: MOT
TDMS EVENT: 1048mot

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/19/2004 Order Denying * 
Entered on Docket

ORDER DENYING IN PART Columbia's Motion for Add'l Sanctions w/Respect to NCRIC's Late Produced Expert 
Docs., fld 040219/mld 040220

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 1132ord

CREATED BY/ON: #465 Jones, G 02-20-2004
LAST MODIFIED BY/ON: #465 Jones, G 02-20-2004

02/17/2004 Motion to Amend 
Complaint Filed

(ORDER GRANTING/DENYING IN PRT) Mot to add'l sanctions w/respect to NCRIC's late prod. expert docs. & 
slides, fld 040217/mld 040218

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9202mot*

CREATED BY/ON: #47E Smith, N 02-03-2004
LAST MODIFIED BY/ON: #465 Jones, G 02-18-2004

02/13/2004 Miscellaneous Docket case called for jury trial. all present. jury reached a verdict @ for the deft/counter-pltf for the amount of 
$18,220,002.00 (Jkt E

ENTRY BY: J/Blackburne-Rig
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Docket Date Description Messages
TDMS TYPE: DOC
TDMS EVENT: 0000cas

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/13/2004 Judgment from Jury 
Trial Entered on Docket

(fin) JUDGMENT from JURY TRIAL for Deft against Pltf. In The Amount Of $18,220,002, See Lg., Fld 2-20-04, 
Mld. 2-20-04
FOR: Deft
INTRATE
J$AMT: 18,220.002
?: (fin) JUDGMENT from JURY TRIAL for Deft against Pltf., ORDERED that judgment
is entered in favor of the deft CHFWMC, Inc. agst the plaintiffs NCRIC, Inc, and
that the deft recover of the plaintiffs its costs of action. FURTHER ORDERED th
at the Counter-Claimant Columbia Hosp For Women Medical Ctr, Inc., recover of th
e counter deft NCRIC, Inc, the sum of $18,220,002 with interest at the statutory
rate and its costs of action

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: JSD
TDMS EVENT: 1306fin+
TDMS FLAG: fj

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/12/2004 Miscellaneous Docket case called for jury trial. trial respited until 2-13-04 @ 9:30am. no verdict. (Jkt Entry)

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas*

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/11/2004 Miscellaneous Docket case called for jury trial con't. no verdict trial respited until 2-12-04 @ 9:30am (Jkt Entry)

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas*

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/10/2004 Miscellaneous Docket case called for jury trial con't. oral exam of...con't & completed NCRICs Mot For Summ Judg Denied, See Lg (Jkt 
Entry)
Pltf Mot as a matter of law Denied. trial respited until 2-11-04 @ 9:3
0am NCRIC's mot for judg on counterclaim denied. Mot granted on fraud claim. Plt
f's mot as to punitive damages denied & pltf mot as to compensatory damages also
denied

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/09/2004 Miscellaneous Docket case called for jury trial cont. All parties present. Oral exam of William Henderson con't & heard in full, See Lg 
(Jkt Entry)
Oral exam of Mr...heard in part. Trial respited until 2-10-04 @ 9:30a
m...

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/06/2004 Miscellaneous Docket case called for jury trial cont. All parties present. Oral exam of Steven Moore heard in full, See Lg (Jkt Entry)
Oral Exa, of William Henderson heard in part. Trial respited util 2-9-
04 @ 9:30am

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/05/2004 Miscellaneous Docket case called for jury trial cont. All parties present. mot for judg for fudiciary duties granted, See Lg (Jkt Entry)
deft's counterclaim for mot for judg denied w/o prej. Oral exam of Steve Fa
rus heard in full. Trial respited until 2-6-04 @ 2:30pm

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/04/2004 Miscellaneous Docket case called for jury trial cont. All parties present. Oral exam of Dr. Larry Wilson heard in full, See Lg (Jkt Entry)
deft's judgment as a matter of law heard and denied w/o prej. Deft's mo
t to recuse judge Blackburne-Rigsby is Denied. Pltfs opposition to Columbia's mo
t for sanctions with respect to certain NCRIC's Expert documents and slides in o
pen court. Oral exam of Der. Dukes heard in full. Trial respited until 2-5-04 @
9:30am

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/03/2004 Miscellaneous Docket case called for jury trial cont. oral exam of Dr. Ben Ezra heard in full. NCRIC's Mot to quash Columbia's, See Lg. 
(Jkt Entry)
subpoena duces tecum filed in open court. Oral exam of Dr Rifka Sifka c
on't and completed case respited until 2-4-04 @ 9:30am
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Docket Date Description Messages

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/03/2004 Motion for Subpoena 
Duces Tecum Filed

mot to quash columbia's SUBPOENA duces tecum

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 1048mot

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

02/03/2004 Miscellaneous Docket ORDER DENYING mot to excude evidence based on documents produced 3e business days,see lg,fld 2-3-04,mld 
2-5-04
before trial & demonstratives produced after the ct ordered deadline,
ORDERED that the record shall reflect that the mtn was denied in open court on 1
-28-04

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #47E Smith, N 01-28-2004
LAST MODIFIED BY/ON: #485 Cox, Kin 02-05-2004

02/03/2004 Miscellaneous Docket (ORDER DENYING W/O PREJUDICE) Motion to voir dire Peter Ben Ezra prior to impaneling the jury, seelg, fld 
040203, mld 040204
ORDERED that the record shall reflect that the motion was denied in open
court on Jan. 28, 2004

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #468 Vaughn, 01-12-2004
LAST MODIFIED BY/ON: #465 Jones, G 02-04-2004

02/02/2004 Motion to Amend 
Complaint Filed

Motion to additional sanctions with respect to NCRIC's late produced expert documents and slides

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9202mot*

CREATED BY/ON: #47E Smith, N 02-03-2004
LAST MODIFIED BY/ON: #47E Smith, N 02-03-2004

01/30/2004 Miscellaneous Docket case called for jury trial. all present. oral exam of Dr Wayne Cooper heard in part Case respited until 2-2-04 @ 
9:30 (Jkt Entry)

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

01/29/2004 Miscellaneous Docket case called for jury trial con't. All Parties Present. Trial Respited Until 1-30-04 @ 2:30pm (Jkt Entry)

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas*

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

01/28/2004 Miscellaneous Docket case called for jury trial con't. All Parties Present. deft's mot to exclude Dr. Ben, Ezra testimony denied, See Lg 
(Jkt Entry)
Pltf's mot to voire dire Dr. Ben Ezra prior to impaneling jury is deni
ed. Deft's mot to exclude evidence is denied. Jury selection began @ 3pm. Trial
respited until 1-29-04 @ 9:30am

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000cas+

CREATED BY/ON: #4AU Russell, 02-20-2004
LAST MODIFIED BY/ON: #4AU Russell, 02-20-2004

01/28/2004 Praecipe Filed: Praecipe re: deposition designations ripe for decision

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #47E Smith, N 01-28-2004
LAST MODIFIED BY/ON: #47E Smith, N 01-28-2004

01/28/2004 Miscellaneous Docket mot to excude evidence based on documents produced three business days before trial and demonstratives 
produced after the see lg
ct ordered deadline

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #47E Smith, N 01-28-2004
LAST MODIFIED BY/ON: #47E Smith, N 01-28-2004

01/26/2004 Trial (jsd) TRIAL @ 9:30am

TDMS TYPE: EVT
TDMS EVENT: 0102b2H

CREATED BY/ON: #T99 Young, C 09-11-2003
LAST MODIFIED BY/ON: #T99 Young, C 09-11-2003

01/26/2004 Pretrial Conference

Page 5 of 28Court Cases Online

2/7/2017https://www.dccourts.gov/cco/maincase.jsf

16d-000006



Docket Date Description Messages
(rst) PRE-TRIAL conference @ 9:30am
NSDATE: 20031015pt cnt
LSDATE: 20031015pt cnx

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #437 Young, V 08-18-2003
LAST MODIFIED BY/ON: #T99 Young, C 09-11-2003

01/09/2004 Miscellaneous Docket Motion to voir dire Peter Ben Ezra prior to impaneling the jury

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 01-12-2004
LAST MODIFIED BY/ON: #468 Vaughn, 01-12-2004

12/19/2003 Order Docketed 
Resolving Motion to/for: 
Entered on the Docket

ORDERED That The Use Of Such Equipment Shall Be Permitted @ Trial, See Lg., Fld. 12-19-03
& It Is FURTHER ORDERED that the Parties Shall Be Permitted To Bring Su
ch Items Into The Courthouse. 1. laptop computers 2. LCD projectors and tripod 3
. Cabling 4. Theater screen (80" measured diagonally) 5. flat-screen monitors, i
f needed 6. other equipment, as necessary to facilitate use of this technology.
SEE ORIGINAL ORDER IN COURT JKT

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 1133ord+

CREATED BY/ON: #4AU Russell, 12-23-2003
LAST MODIFIED BY/ON: #4AU Russell, 12-23-2003

12/19/2003 Motion to Amend 
Complaint Filed

Status held. Parties present. Representations made + indicated on the record. Case ready for trial. Trial, SEE LG. 
(Jkt Entry)
date previously set to remain in effect

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 0000sta+

CREATED BY/ON: #47F Newell, 12-23-2003
LAST MODIFIED BY/ON: #47F Newell, 12-23-2003

12/18/2003 Miscellaneous Docket Response to NCRIC's attempt to introduce incomplete docs. as trial exhibits

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000res*

CREATED BY/ON: #465 Jones, G 12-24-2003
LAST MODIFIED BY/ON: #465 Jones, G 12-24-2003

12/12/2003 Motion to Amend 
Complaint Filed

ORDER GRANTING Motion for admission Pro Hac Vice of Priya A Aiyar (consent),fld 12-12-03,mld 12-12-03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9202mot*

CREATED BY/ON: #47F Newell, 12-12-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 12-12-2003

12/10/2003 Motion to Amend 
Complaint Filed

Motion for admission Pro Hac Vice of Priya A Aiyar (consent)

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9202mot*

CREATED BY/ON: #47F Newell, 12-12-2003
LAST MODIFIED BY/ON: #47F Newell, 12-12-2003

12/01/2003 Miscellaneous Docket columbia's response to ncric's objections re: columbia proposed trial exhibits

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 0000col*

CREATED BY/ON: #485 Cox, Kin 12-02-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 12-02-2003

11/26/2003 Notice: Notice regarding Columbia's purported withdrawal of trial exhibits

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9107not*

CREATED BY/ON: #47F Newell, 12-02-2003
LAST MODIFIED BY/ON: #47F Newell, 12-02-2003

11/26/2003 Miscellaneous Docket Memorandum in opposition to Columbia's objections to NCRIC's proposed trial exhibits

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000mem*

CREATED BY/ON: #486 Colaire, 11-28-2003
LAST MODIFIED BY/ON: #486 Colaire, 11-28-2003

11/14/2003 Miscellaneous Docket NCRIC's revised exhibit list

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000ncr*

CREATED BY/ON: #468 Vaughn, 11-17-2003
LAST MODIFIED BY/ON: #468 Vaughn, 11-17-2003

11/14/2003 Miscellaneous Docket Supplemental objections to Columbia's trial exhibits

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000sup*

Page 6 of 28Court Cases Online

2/7/2017https://www.dccourts.gov/cco/maincase.jsf

16d-000007
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CREATED BY/ON: #4BZ Barnett, 11-17-2003
LAST MODIFIED BY/ON: #4BZ Barnett, 11-17-2003

11/14/2003 Miscellaneous Docket Memorandum in support of objections to NCRIC's proposed trial exhibits

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000mem*

CREATED BY/ON: #4BZ Barnett, 11-17-2003
LAST MODIFIED BY/ON: #4BZ Barnett, 11-17-2003

10/15/2003 Pretrial Conference 
Held. Order Filed

PRETRIAL held. on 10-15-03 trial schedul for 1-26-04 at 9:30am transmittal forward to Civil A/O Copies of 
Pretrial Order SeeLg
Given to parties following hearing

ENTRY BY: (clerk)
TDMS TYPE: MSC
TDMS EVENT: 1168pre+

CREATED BY/ON: #477 Hartfiel 10-22-2003
LAST MODIFIED BY/ON: #477 Hartfiel 10-22-2003

10/15/2003 Pretrial Conference (jsd) PRE-TRIAL conference @ 4:00pm
LSDATE: 20040126pt cnt

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 09-11-2003
LAST MODIFIED BY/ON: #T99 Young, C 09-11-2003

10/15/2003 Pretrial Conference (rst) PRE-TRIAL conference @ 4:00pm
NSDATE: 20040126pt cnx
LSDATE: 20030731pt cnt

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 08-13-2003
LAST MODIFIED BY/ON: #437 Young, V 08-18-2003

10/08/2003 Witness List Filed Witness list RECEIVED Amended

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1457ame*

CREATED BY/ON: #4CM Haggins, 10-09-2003
LAST MODIFIED BY/ON: #4CM Haggins, 10-09-2003

10/08/2003 Miscellaneous Docket Witness list RECEIVED

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1457wit*

CREATED BY/ON: #445 Terry, P 10-09-2003
LAST MODIFIED BY/ON: #445 Terry, P 10-09-2003

10/08/2003 Motion to Amend Filed: (ORDER DENYING) Mot for leave to AMEND the complaint, fld 031008, mld 031008

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9201mot*

CREATED BY/ON: #477 Hartfiel 06-06-2003
LAST MODIFIED BY/ON: #465 Jones, G 10-08-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion to join parties as defendants/counter-plaintiffs, fld 10/6/03, mailed 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #468 Vaughn, 08-21-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion in limine to exclude testimony of NCRIC's purported expert witnesses, seelg, fld 
10/6/03, mailed 10/7/03
ORDERED, that plaintiff's R. 26(b)(4) statements were timely submitted on A
ugust 9, 2001 and supplemented on February 2, 2002. Defendant's did not object
to the inclusion of the experts in question until nearly two years after the R.
26(b)(4) statements were filed; and it is
FURTHER ORDERED, that Mary A. Woodford meets the standards for expert witne
sses pursuant to the controlling law in this jurisdiction

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop+

CREATED BY/ON: #465 Jones, G 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion to require defendant to provide security for costs, fld 10/6/03, mailed 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #465 Jones, G 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion to compel and for sanctions, fld 10/6/03, mailed 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9205mop*

CREATED BY/ON: #468 Vaughn, 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003
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Docket Date Description Messages
10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion to exclude evidence of certain counterclaim damages, fld 10/6/03, mailed 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #468 Vaughn, 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Order Granting Entered 
on the Docket

ORDER granting Motion to Exclude the testimony of Columbia's newly named witnesses See Lg fld 10-8-0,mld 
10-8-03
ORDERED:That NCRICS Mot to Exclude the Testimony of Columbia newly
named witness is granted The names ofthe following persons are stricken from th
e witness list of columbia:Elizabeth Jackson,Francis Renee Perkins,Gideon kioko,
Jerome O'Connell ,David Young

ENTRY BY: J/Blackburne -Ri
TDMS TYPE: DOC
TDMS EVENT: 1131ord+

CREATED BY/ON: #47F Newell, 06-06-2003
LAST MODIFIED BY/ON: #477 Hartfiel 10-08-2003

10/06/2003 Miscellaneous Docket (RODER GRANTING) Motion in limine, seelg, fld 10/6/03, mailed 10/7/03
FURTHER ORDERED, that (1) the presentation of proof at trial shall conform
to the evidence, such tht at trial Columbia shall present evidence on its ten cl
aims, and it opening and closing statement, first; and (2) a pre-trial hearing t
o address the admissibility of documentary exhibits at trial is set for October
15, 2003

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #47E Smith, N 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion to exclude certain documents and calculations, fld 10/6/03, mailed 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #47E Smith, N 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion to exclude the opinions & testimony of deft Columbia's designated damages expert, fld 
10/6/03, mld 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #47E Smith, N 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

10/06/2003 Miscellaneous Docket (ORDER DENYING) Motion for reference to a special master, fld 10/6/03, mailed 10/7/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #485 Cox, Kin 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 10-07-2003

09/11/2003 Trial Set case for trial on 20040126tr @ 9:30am (per tm form)

TDMS TYPE: SCH
TDMS EVENT: 0102b2H

CREATED BY/ON: #T99 Young, C 09-11-2003
LAST MODIFIED BY/ON: #T99 Young, C 09-11-2003

09/11/2003 Per transmittal Continued to 20031015pt @ 4:00pm from 20040126pt - Per transmittal form
LSDATE: 20040126pt cnt

TDMS TYPE: SCX
TDMS EVENT: 0218cnt

CREATED BY/ON: #T99 Young, C 09-11-2003
LAST MODIFIED BY/ON: #T99 Young, C 09-11-2003

09/04/2003 Miscellaneous Docket (opp) Motion to join parties as defendants/counter-plaintiffs

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #477 Hartfiel 09-09-2003
LAST MODIFIED BY/ON: #477 Hartfiel 09-09-2003

08/20/2003 Miscellaneous Docket Motion to join parties as defendants/counter-plaintiffs

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 08-21-2003
LAST MODIFIED BY/ON: #468 Vaughn, 08-21-2003

08/18/2003 Continuance Continued to 20040126pt @ 9:30am from 20031015pt (PER T.M. FORM)
LSDATE: 20031015pt cnx

TDMS TYPE: SCX
TDMS EVENT: 0200cnx

CREATED BY/ON: #437 Young, V 08-18-2003
LAST MODIFIED BY/ON: #437 Young, V 08-18-2003

08/13/2003 Per transmittal Continued to 20031015pt @ 4:00pm from 20030731pt - Per transmittal form
LSDATE: 20030731pt cnt
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TDMS TYPE: SCX
TDMS EVENT: 0218cnt

CREATED BY/ON: #T99 Young, C 08-13-2003
LAST MODIFIED BY/ON: #T99 Young, C 08-13-2003

07/31/2003 Pretrial Conference (rst)PRE-TRIAL conference @ 4:30pm
NSDATE: 20031015pt cnt
LSDATE: 20030619pt cnt

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 06-11-2003
LAST MODIFIED BY/ON: #T99 Young, C 08-13-2003

07/24/2003 Miscellaneous Docket Defts Opp to NCRIC'S mot for leave to amend the complaint

ENTRY BY: NCRIC,Inc
TDMS TYPE: DOC
TDMS EVENT: 0000def*

CREATED BY/ON: #477 Hartfiel 07-29-2003
LAST MODIFIED BY/ON: #477 Hartfiel 07-29-2003

07/24/2003 Miscellaneous Docket Opposition to Pltfs Motion to exclude certain corroborating fact witnesses

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000opp*

CREATED BY/ON: #47F Newell, 07-28-2003
LAST MODIFIED BY/ON: #47F Newell, 07-28-2003

07/24/2003 Miscellaneous Docket (opp) mot to exclude certain documents and calculations

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #47E Smith, N 07-28-2003
LAST MODIFIED BY/ON: #47E Smith, N 07-28-2003

07/24/2003 Miscellaneous Docket (opp) Motion to require deft to provide security for costs

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #465 Jones, G 07-28-2003
LAST MODIFIED BY/ON: #465 Jones, G 07-28-2003

07/24/2003 Miscellaneous Docket (opp) mot to exclude the opinions & testimony of deft Columbia's designated damages expert

ENTRY BY: columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #485 Cox, Kin 07-28-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 07-28-2003

07/24/2003 Miscellaneous Docket (opp) Motion to exclude evidence of certain counterclaim damages

ENTRY BY: columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #485 Cox, Kin 07-28-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 07-28-2003

07/24/2003 Miscellaneous Docket (opp) motion for reference to a special master

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #468 Vaughn, 07-28-2003
LAST MODIFIED BY/ON: #468 Vaughn, 07-28-2003

07/24/2003 Miscellaneous Docket ncric's opposition to defts mtn to change the order of the proof of trial

ENTRY BY: ncric
TDMS TYPE: DOC
TDMS EVENT: 0000to *

CREATED BY/ON: #485 Cox, Kin 07-25-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 07-25-2003

07/24/2003 Miscellaneous Docket (opp) Motion in limine to exclude testimony of NCRIC's purported expert witnesses

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #47F Newell, 07-25-2003
LAST MODIFIED BY/ON: #47F Newell, 07-25-2003

07/24/2003 Pretrial Statement Filed PRETRIAL statement (Joint)

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1134pre

CREATED BY/ON: #4AU Russell, 07-24-2003
LAST MODIFIED BY/ON: #4AU Russell, 07-24-2003

07/08/2003 Praecipe to Enter 
Appearance Filed

PRAECIPE to enter appearance Neil M Gorsuch for Deft

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1120nei
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CREATED BY/ON: #445 Terry, P 07-09-2003
LAST MODIFIED BY/ON: #445 Terry, P 07-09-2003

06/19/2003 Miscellaneous Docket (opp) Motion to COMPEL and for sanctions

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9205mop*

CREATED BY/ON: #465 Jones, G 06-23-2003
LAST MODIFIED BY/ON: #465 Jones, G 06-23-2003

06/19/2003 Pretrial Conference (rst) PRE-TRIAL conference @ 4:30pm
NSDATE: 20030731pt cnt
LSDATE: 20030321pt cnt

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 05-08-2003
LAST MODIFIED BY/ON: #T99 Young, C 06-11-2003

06/11/2003 Per transmittal Continued to 20030731pt @ 4:30pm from 20030619pt - Per transmittal form
LSDATE: 20030619pt cnt

TDMS TYPE: SCX
TDMS EVENT: 0218cnt

CREATED BY/ON: #T99 Young, C 06-11-2003
LAST MODIFIED BY/ON: #T99 Young, C 06-11-2003

06/05/2003 Miscellaneous Docket Motion in limine to exclude testimony of NCRIC's purported expert witnesses

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #465 Jones, G 06-06-2003
LAST MODIFIED BY/ON: #465 Jones, G 06-06-2003

06/05/2003 Miscellaneous Docket Motion to require deft to provide security for costs

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #465 Jones, G 06-06-2003
LAST MODIFIED BY/ON: #465 Jones, G 06-06-2003

06/05/2003 Motion to Compel Filed: Motion to COMPEL and for sanctions

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9205mot*

CREATED BY/ON: #468 Vaughn, 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 06-06-2003

06/05/2003 Miscellaneous Docket Motion to exclude evidence of certain counterclaim damages

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 06-06-2003
LAST MODIFIED BY/ON: #468 Vaughn, 06-06-2003

06/05/2003 Motion to Amend Filed: Mot for leave to AMEND the complaint

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9201mot*

CREATED BY/ON: #477 Hartfiel 06-06-2003
LAST MODIFIED BY/ON: #477 Hartfiel 06-10-2003

06/05/2003 Miscellaneous Docket Motion to Exclude the testimony of Columbia's newly named witnesses

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47F Newell, 06-06-2003
LAST MODIFIED BY/ON: #47F Newell, 06-06-2003

06/05/2003 Miscellaneous Docket mot in limine of deft

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47E Smith, N 06-06-2003
LAST MODIFIED BY/ON: #47E Smith, N 06-06-2003

06/05/2003 Miscellaneous Docket mot to exclude certain documents and calculations

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47E Smith, N 06-06-2003
LAST MODIFIED BY/ON: #47E Smith, N 06-06-2003

06/05/2003 Miscellaneous Docket mot to exclude the opinions & testimony of deft Columbia's designated damages expert

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47E Smith, N 06-06-2003
LAST MODIFIED BY/ON: #47E Smith, N 06-06-2003

06/05/2003 Miscellaneous Docket motion for reference to a special master
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ENTRY BY: ncric,inc
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #485 Cox, Kin 06-06-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 06-06-2003

05/19/2003 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #486 Colaire, 05-20-2003
LAST MODIFIED BY/ON: #486 Colaire, 05-20-2003

05/08/2003 Per transmittal Continued to 20030619pt @ 4:30pm from 20030321pt - Per transmittal form
LSDATE: 20030321pt cnt

TDMS TYPE: SCX
TDMS EVENT: 0218cnt

CREATED BY/ON: #T99 Young, C 05-08-2003
LAST MODIFIED BY/ON: #T99 Young, C 05-08-2003

05/06/2003 Pretrial Conference (rst) PRE-TRIAL conference @ 4:30pm
NSDATE: 20030731pt cnt
LSDATE: 20030307pt cnt

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 02-25-2003
LAST MODIFIED BY/ON: #T99 Young, C 06-11-2003

05/02/2003 Miscellaneous Docket Motion to reschedule pretrial hearing

ENTRY BY: NCRIC, Inc
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 05-05-2003
LAST MODIFIED BY/ON: #468 Vaughn, 05-05-2003

05/02/2003 Miscellaneous Docket ORDER GRANTING Motion to reschedule pretrial hearing, See Lg., Fld 030505, Mld 030506
ORDERED, that the pretrial conference is rescheduled for a date within 30 d
ays from the date of this order. The clerk's office shall issue notice

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #468 Vaughn, 05-05-2003
LAST MODIFIED BY/ON: #486 Colaire, 05-06-2003

04/14/2003 Miscellaneous Docket ORDER DENYING Motion to continue pretrial hearing (consent),see lg,fld 4-15-03,mld 4-15-03
Because all outstanding mtns have been ruled on as of 4-10-03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #468 Vaughn, 04-15-2003
LAST MODIFIED BY/ON: #485 Cox, Kin 04-15-2003

04/11/2003 Miscellaneous Docket Motion to continue pretrial hearing (consent)

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 04-15-2003
LAST MODIFIED BY/ON: #468 Vaughn, 04-15-2003

04/10/2003 Miscellaneous Docket (ORDER DENYING) MOTION for summary judgment. FLD 4/11/03 MLD 4/11/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 1075mop

CREATED BY/ON: #47F Newell, 02-08-2002
LAST MODIFIED BY/ON: #47F Newell, 04-11-2003

04/03/2003 Opposition to Motion to 
Compel Discovery Filed

ORDER GRANTING IN PART AND DENYING MOT to compel discovery by designation under SCR 30(b)(6) & See Lg 
FLD 4-4-03,mld 4-7-03
And appearance at deposition

ENTRY BY: J/Blackburne -Ri
TDMS TYPE: MOT
TDMS EVENT: 1189mop+

CREATED BY/ON: #468 Vaughn, 08-13-2001
LAST MODIFIED BY/ON: #477 Hartfiel 04-07-2003

04/02/2003 Motion to Extend Filed (ORDER DENYING) Motion to EXTEND time for discovery. FLD 4/4/03 MLD 4/8/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9203mop*

CREATED BY/ON: #47F Newell, 10-10-2002
LAST MODIFIED BY/ON: #47F Newell, 04-08-2003

04/02/2003 Motion for Summary 
Judgment Filed

(ORDER DENYING) MOTION for summary judgment. FLD 4/3/03 MLD 4/3/03

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 1075mot

CREATED BY/ON: #477 Hartfiel 02-11-2002
LAST MODIFIED BY/ON: #47F Newell, 04-03-2003

04/02/2003 Miscellaneous Docket
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(ORDER GRANTING) Motion for protective order barring inquiry into subject matter areas, SEE LG. FLD 4/4/03 
MLD 4/8/03
for 30(b)(6) deposition of pltf

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mop+

CREATED BY/ON: #485 Cox, Kin 08-22-2001
LAST MODIFIED BY/ON: #47F Newell, 04-08-2003

03/21/2003 Pretrial Conference * (rst) *DELETED*
NSDATE: 20030619pt cnt

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 12-19-2002
LAST MODIFIED BY/ON: #T99 Young, C 05-08-2003

03/07/2003 Pretrial Conference (rst) PRE-TRIAL conference @ 3:00pm
NSDATE: 20030506pt cnt
LSDATE: 20030321pt cnx

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #T99 Young, C 02-25-2003
LAST MODIFIED BY/ON: #T99 Young, C 02-25-2003

02/25/2003 Per transmittal Continued to 20030506pt @ 4:30pm from 20030307pt - Per transmittal form
LSDATE: 20030307pt cnt

TDMS TYPE: SCX
TDMS EVENT: 0218cnt

CREATED BY/ON: #T99 Young, C 02-25-2003
LAST MODIFIED BY/ON: #T99 Young, C 02-25-2003

02/06/2003 Order Granting Entered 
on the Docket

ORDER GRANTING Motion to reschedule the pretrial conference, See Lg., Fld 030306, Mld 030307
ORDERED, that the Pretrial Conference is rescheduled for a date after May 5
, 2003. The clerk's office shall issue notice of the new date

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 1131ord+

CREATED BY/ON: #486 Colaire, 03-07-2003
LAST MODIFIED BY/ON: #486 Colaire, 03-07-2003

01/21/2003 Pretrial Conference (rst) PRE-TRIAL conference @ 4:00pm
NSDATE: 20030321pt cnx

TDMS TYPE: EVT
TDMS EVENT: 0103b2H

CREATED BY/ON: #521 Randall, 10-31-2002
LAST MODIFIED BY/ON: #T99 Young, C 12-19-2002

12/19/2002 Continuance Continued to 20030321pt @ 3:00pm from 20030121pt (per tm form)
LSDATE: 20030121pt cnx

TDMS TYPE: SCX
TDMS EVENT: 0200cnx

CREATED BY/ON: #T99 Young, C 12-19-2002
LAST MODIFIED BY/ON: #T99 Young, C 12-19-2002

12/12/2002 Motion Hearing (jsd) MOTION hearing @11:00am

TDMS TYPE: EVT
TDMS EVENT: 0111b2H

CREATED BY/ON: #T99 Young, C 11-12-2002
LAST MODIFIED BY/ON: #T99 Young, C 11-12-2002

11/12/2002 Motion Hearing Set motion hearing for 20021212mh @11:00am (per tm form)

TDMS TYPE: SCH
TDMS EVENT: 0111b2H

CREATED BY/ON: #T99 Young, C 11-12-2002
LAST MODIFIED BY/ON: #T99 Young, C 11-12-2002

11/08/2002 Order Docketed 
Resolving Motion to/for: 
Entered on the Docket

ORDER RE: Scheduling hearing on Summ judg., see lg., fld 11/8/02, mld 11/12/02
ORDERED, that the parties shall appear for a heraring on the outstanding su
mmary jdugment motions. Pursuant to SUperior COurt Civil Procedure Rule 12-I(f)
, "if the jduge assigned to the case determines to hold a hearing on the motion,
that judge shall give to all parties appropriate notice of the hearing... and t
he amount of time afforded to each party." Each party will have (10) ten minute
s to present its argument. The opposition will also have (10) ten minutes to pr
esent its argument. Further, the moving party shall be given an additional (5)f
ive minutes for rebuttal, if necessary. Therfore, since each party has filed mo
tions for summary jdugment , the oral arguments in this hearing will last (50) f
ifty minutes. Therefore, it is hereby ORDERED that the parties shall appear on
12/12/02, at 11:00 am. for a hearing on the outstanding motins for summary jdugm
ent and the other outstanding motinos listed above

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 1133ord+

CREATED BY/ON: #47E Smith, N 11-12-2002
LAST MODIFIED BY/ON: #47E Smith, N 11-12-2002

10/31/2002 Pretrial Conference Set hearing on pre-trial calendar for 20030121pt @ 4:00pm after mediation

TDMS TYPE: SCH
TDMS EVENT: 0103b2H
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CREATED BY/ON: #521 Randall, 10-31-2002
LAST MODIFIED BY/ON: #521 Randall, 10-31-2002

10/31/2002 Mediation Conference (jsd) MEDIATION conference @11:00am
LSDATE: 20020228sw cnx
CSSDUE: 20020920

TDMS TYPE: EVT
TDMS EVENT: 0118bsw1

CREATED BY/ON: #437 Young, V 09-23-2002
LAST MODIFIED BY/ON: #437 Young, V 09-23-2002

10/24/2002 Motion to Extend Filed (opp) Motion to EXTEND time for discovery

ENTRY BY: columbia
TDMS TYPE: MOT
TDMS EVENT: 9203mop*

CREATED BY/ON: #485 Cox, Kin 10-25-2002
LAST MODIFIED BY/ON: #485 Cox, Kin 10-25-2002

10/09/2002 Motion to Extend Filed Motion to EXTEND time for discovery

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9203mot*

CREATED BY/ON: #47F Newell, 10-10-2002
LAST MODIFIED BY/ON: #47F Newell, 10-10-2002

09/23/2002 Continuance Continued to 021031sw @11:00am from 020228sw PER ORDER & TRANSMITTAL DATED 9/20/02
LSDATE: 20020228sw cnx

TDMS TYPE: SCX
TDMS EVENT: 0200cnx

CREATED BY/ON: #437 Young, V 09-23-2002
LAST MODIFIED BY/ON: #437 Young, V 09-23-2002

09/20/2002 Order Granting Entered 
on the Docket

ORDER GRANTING Consent Motion to Clarify that mediation has been postponed, See Lg., Fld 020920, Mld 
020923
The parties Consent Motion to Clarify that Mediation has be Postponed is GR
ANTED. The scheduling order dated December 20, 2001, postponed the due date for
the parties' Confidential Settlement Statements to May 19, 2002. The Mediation i
n the above-captioned matter, which was previously scheduled for February 28, 20
02, at 11:00 a.m., is therefore continued. The Clerk's Office shall reschedule M
ediation within 30 days & send notices to the parties

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 1131ord+

CREATED BY/ON: #486 Colaire, 09-23-2002
LAST MODIFIED BY/ON: #486 Colaire, 09-23-2002

09/20/2002 Miscellaneous Docket ORDER GRANTING Motion to clarify that mediation has been postponed (consent) see lg., fld 9/20/02, mld 
9/23/02

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #477 Hartfiel 03-04-2002
LAST MODIFIED BY/ON: #47E Smith, N 09-23-2002

05/20/2002 Praecipe to Enter 
Appearance Filed

PRAECIPE to enter appearance of Eli C. Schulman as attorney for the defendant

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1120app

CREATED BY/ON: #468 Vaughn, 05-21-2002
LAST MODIFIED BY/ON: #468 Vaughn, 05-21-2002

03/28/2002 Miscellaneous Docket Pltf's reply in support of its motion for summary jdgmt

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000plt*

CREATED BY/ON: #465 Jones, G 04-01-2002
LAST MODIFIED BY/ON: #465 Jones, G 04-01-2002

03/28/2002 Miscellaneous Docket Reply in support of deft's motion for summary judgment

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000rep*

CREATED BY/ON: #486 Colaire, 04-01-2002
LAST MODIFIED BY/ON: #486 Colaire, 04-01-2002

03/28/2002 Miscellaneous Docket Opposition to Deft Columbia's statement of material facts not in dispute

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000opp*

CREATED BY/ON: #47F Newell, 03-29-2002
LAST MODIFIED BY/ON: #47F Newell, 03-29-2002

03/07/2002 Miscellaneous Docket (opp) MOTION for summary judgment

ENTRY BY: CHFW
TDMS TYPE: MOT
TDMS EVENT: 1075mop

CREATED BY/ON: #4AU Russell, 03-08-2002
LAST MODIFIED BY/ON: #4AU Russell, 03-08-2002

03/04/2002 Motion to Extend Filed Motion to EXTEND time for filing summary jdgmt papers
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Docket Date Description Messages
ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9203mot*

CREATED BY/ON: #465 Jones, G 03-05-2002
LAST MODIFIED BY/ON: #465 Jones, G 03-05-2002

03/04/2002 Motion to Extend Filed ORDER GRANTING Motion to EXTEND time for filing summary jdgmt papers,SEE LG,FLD 3-6-02,MLD 3-7-02
Further Ordered that the time for each party to file and serve its o
pposition to the opposing party's mtn for summary judgment is hereby extended up
through and including 3-07-02 & that the time for each party to file and serve
its reply to the opposing party's summary judgment opposition is hereby extended
up through & including 3-28-02

ENTRY BY: J/Blackburne
TDMS TYPE: MOT
TDMS EVENT: 9203mot+

CREATED BY/ON: #465 Jones, G 03-05-2002
LAST MODIFIED BY/ON: #485 Cox, Kin 03-07-2002

02/28/2002 Order Docketed 
Resolving Motion to/for: 
Entered on the Docket

ORDERED, that pursuant to the scheduling order dated December 20, 2001, which, See Lg., Fld 020304, Mld 
020305
postponed the due date for the parties' Confidential Settlement Statement t
o May 19, 2002, the ADR session in the above-captioned matter, which was previou
sly scheduled for February 28, 2002 at 11:00 a.m. is POSTPONED until a to-be-det
ermined date sufficiently after May 19, 2002

ENTRY BY: J/Blackburne-Rig
TDMS TYPE: DOC
TDMS EVENT: 1133ord+

CREATED BY/ON: #486 Colaire, 03-05-2002
LAST MODIFIED BY/ON: #486 Colaire, 03-05-2002

02/28/2002 Mediation Conference (rst) MEDIATION conference @11:00am
NSDATE: 20021031sw cnx
CSSDUE: 20020118

TDMS TYPE: EVT
TDMS EVENT: 0118bsw1

CREATED BY/ON: #2CJ Wilson, 11-27-2001
LAST MODIFIED BY/ON: #437 Young, V 09-23-2002

02/27/2002 Miscellaneous Docket Motion to clarify that mediation has been postponed (consent)

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #477 Hartfiel 03-01-2002
LAST MODIFIED BY/ON: #477 Hartfiel 03-06-2002

02/26/2002 Praecipe Filed: Praecipe noting that pltf has consented to extend the following deadlines in the current sched. order: seelg,
DEADLINE IN CURRENT SCHED. ORDER ORDER DATE NEW DATE
Oppositions to dispositive motions filed 02/28/02 03/04/02
Replies to opps. to dispositive motions filed 03/18/02 03/25/02

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9104pra+

CREATED BY/ON: #465 Jones, G 03-04-2002
LAST MODIFIED BY/ON: #465 Jones, G 03-04-2002

02/21/2002 Praecipe Filed: Praecipe noting the enclosed errata pgs. 6-9 & 14 to Statement of Material Facts Not In Dispute

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #465 Jones, G 03-04-2002
LAST MODIFIED BY/ON: #465 Jones, G 03-04-2002

02/14/2002 Rule 26 (b)(4) 
Statement Filed

Rule 26(b)(4) statement RECEIVED (supplemental)

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1458rul*

CREATED BY/ON: #485 Cox, Kin 02-15-2002
LAST MODIFIED BY/ON: #485 Cox, Kin 02-15-2002

02/12/2002 Praecipe to 
Withdraw/Strike 
Appearance Filed

PRAECIPE to withdraw Exhibit 20 to deft's stmts of material facts not in dispute...& submits the attached copy of 
the, seelg,
same exhibit

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1121pra+

CREATED BY/ON: #465 Jones, G 02-13-2002
LAST MODIFIED BY/ON: #465 Jones, G 02-13-2002

02/11/2002 Praecipe Filed: Praecipe noting that deft hereby submits errata pages 6-9 & 14 of its statement of material facts not in dispute

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9104???*

CREATED BY/ON: #485 Cox, Kin 02-13-2002
LAST MODIFIED BY/ON: #485 Cox, Kin 02-13-2002

02/08/2002 Miscellaneous Docket Defendant's statement of material facts not in dispute

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000???*
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CREATED BY/ON: #468 Vaughn, 02-12-2002
LAST MODIFIED BY/ON: #468 Vaughn, 02-12-2002

02/07/2002 Motion for Summary 
Judgment Filed

MOTION for summary judgment

ENTRY BY: columbia
TDMS TYPE: MOT
TDMS EVENT: 1075mot

CREATED BY/ON: #477 Hartfiel 02-11-2002
LAST MODIFIED BY/ON: #477 Hartfiel 02-11-2002

02/07/2002 Motion for Summary 
Judgment Filed

MOTION for summary judgment

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 1075mot

CREATED BY/ON: #47F Newell, 02-08-2002
LAST MODIFIED BY/ON: #47F Newell, 02-08-2002

01/22/2002 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 01-24-2002
LAST MODIFIED BY/ON: #477 Hartfiel 01-24-2002

01/22/2002 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 01-23-2002
LAST MODIFIED BY/ON: #477 Hartfiel 01-23-2002

01/15/2002 Praecipe Filed: Praecipe extending deadlines in the current scheduling order by one week

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #486 Colaire, 01-17-2002
LAST MODIFIED BY/ON: #486 Colaire, 01-17-2002

01/14/2002 Mediation Conference (jsd) MEDIATION within 30 days following(Amended Per T.F. Date 8/31/01)

TDMS TYPE: EVT
TDMS EVENT: 0325med

CREATED BY/ON: #DM1 DP (batc 01-18-2001
LAST MODIFIED BY/ON: #2CJ Wilson, 09-05-2001

01/11/2002 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: COLUMBIA
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 01-14-2002
LAST MODIFIED BY/ON: #477 Hartfiel 01-14-2002

01/10/2002 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 01-14-2002
LAST MODIFIED BY/ON: #477 Hartfiel 01-14-2002

12/21/2001 Miscellaneous Docket Reply in support of its motion for a protective order

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000rep*

CREATED BY/ON: #465 Jones, G 12-26-2001
LAST MODIFIED BY/ON: #465 Jones, G 12-26-2001

12/21/2001 Miscellaneous Docket NCRIC's reply in support of its motions to compel designations & deposition testimony

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000ncr*

CREATED BY/ON: #486 Colaire, 12-26-2001
LAST MODIFIED BY/ON: #486 Colaire, 12-26-2001

12/21/2001 Motion to Amend Filed: ORDER GRANTING Motion to AMEND scheduling order (consent), See Lg., Fld 011227
The current scheduling order shall be amended as follows:
Deadline Current As Amended
Non-expert, non-party depositions first 12/13/01 1/17/02
noticed prior to 8/13/01 discovery deadline
shall be completed:
Rule 30(b)(6) depositions first noticed 12/13/01 1/17/02
prior to 8/13/01 discovery deadline shall
be completed
Expert depositions completed; 12/20/01 1/17/02
All discovery closes 12/20/01 1/17/02
Dispositive Motions filed 1/3/02 1/31/02
Oppositions to dispositive motions filed 1/31/02 2/28/02
Replies to oppositions to dispositive motins filed 2/18/02 3/18/02
Dispositive motions decided 4/11/02 5/9/02
Confidential Settlement due 4/22/02 5/19/02
. . . (SEE ORIGINAL ORDER)

ENTRY BY: J/Davis
TDMS TYPE: MOT
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TDMS EVENT: 9201mot+

CREATED BY/ON: #47E Smith, N 12-14-2001
LAST MODIFIED BY/ON: #486 Colaire, 12-28-2001

12/13/2001 Motion to Amend Filed: Motion to AMEND scheduling order (consent)

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9201mot*

CREATED BY/ON: #47E Smith, N 12-14-2001
LAST MODIFIED BY/ON: #47E Smith, N 12-14-2001

12/11/2001 Praecipe to Enter 
Appearance Filed

PRAECIPE to enter appearance of Scott Badami as co-counsel for pltf

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1120pra

CREATED BY/ON: #485 Cox, Kin 12-14-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 12-14-2001

12/04/2001 Miscellaneous Docket ORDER GRANTING mot to stay proceedings to finalize settlement agreement (consent),see lg,fld 12-7-01
Ordered that discovery and other proceedings in this action shall be
stayed until and up through 12-7-01 & that once the day ends on 12-7-01 the cur
rent scheduling order shall be amended by extending all deadlines stated therein
as follows: (see original order)
Deadline in current scheduling order current As amende
d Non-expert, non-party depositions first noticed prior 12-6-01 12-13-0
1 to 8-13-01 discovery deadline shall be completed:
R.
30(b)(6)depositions 1st noticed prior to 8-3
1-01 discovery deadline shall be completed: 12-6-01 12-13-01
Dam
ages discovery closes: 12-6-01 12-13-01

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #47E Smith, N 12-04-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 12-10-2001

12/03/2001 Miscellaneous Docket mot to stay proceedings to finalize settlement agreement (consent)

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47E Smith, N 12-04-2001
LAST MODIFIED BY/ON: #47E Smith, N 12-04-2001

11/27/2001 Mediation Conference Set mediation conference for 20020228sw @11:00am PER. SR LIST

TDMS TYPE: SCH
TDMS EVENT: 0118bsw1

CREATED BY/ON: #2CJ Wilson, 11-27-2001
LAST MODIFIED BY/ON: #2CJ Wilson, 11-27-2001

11/20/2001 Miscellaneous Docket (opp) Motion for protective order barring inquiry into subject matter areas for 30(b)(6) deposition of pltf

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #486 Colaire, 11-28-2001
LAST MODIFIED BY/ON: #486 Colaire, 11-28-2001

11/19/2001 Opposition to Motion to 
Compel Discovery Filed

(opp) MOTION to compel discovery by designation under SCR 30(b)(6) & appearance at deposition

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 1189mop

CREATED BY/ON: #485 Cox, Kin 11-21-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 11-21-2001

11/15/2001 Praecipe Filed: Praecipe noting that parties has consented to extend by 2 business days, the following deadlines in the current 
sched. order

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #485 Cox, Kin 11-21-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 11-21-2001

11/08/2001 Stay Entered STAY

TDMS TYPE: JSD
TDMS EVENT: 1442sta
TDMS FLAG: sp

CREATED BY/ON: #465 Jones, G 10-03-2001
LAST MODIFIED BY/ON: #465 Jones, G 10-03-2001

11/06/2001 Mediation Conference (can) MEDIATION conference @ 9:00am
CSSDUE: 20010926

TDMS TYPE: EVT
TDMS EVENT: 0118bsw1

CREATED BY/ON: #T99 Young, C 08-13-2001
LAST MODIFIED BY/ON: #2CJ Wilson, 09-05-2001

10/04/2001 Motion to Extend Filed (mot) Motion to EXTEND time to FOR COLUMBIA TO OPPOSE NCRIC'S PENDING MOTIONS.TO COMPEL (Consent)

TDMS TYPE: MOT
TDMS EVENT: 9203mot*
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CREATED BY/ON: #477 Hartfiel 09-14-2001
LAST MODIFIED BY/ON: #465 Jones, G 09-20-2001

09/28/2001 Stay Entered STAY

ENTRY BY: J/Davis
TDMS TYPE: JSD
TDMS EVENT: 1442sta

CREATED BY/ON: #465 Jones, G 10-03-2001
LAST MODIFIED BY/ON: #465 Jones, G 10-03-2001

09/28/2001 Miscellaneous Docket (ORDER GRANTING) Motion to temporarily stay proceedings & amend scheduling order (consent), seelg, fld 
011002
ORDERED that all discovery & other proceedings in this action (including
but not limited to all deadlines for opps. to NCRIC's pending mtns) shall be sta
yed until & up through 11/8/01; & FURTHER, the stay shall be lifted w/o further
order of the Ct. if, prior to 11/1/01, either pty certifies in a Praecipe, filed
with the Ct., that the settlement discussions are at an impasse; & FURTHER, if
the stay is lifted by the filing of a Praecipe with the Ct., the stay shall end
effective five business days after said Praecipe is served on the opposing pty;
& FURTHER, if the stay ends as sched. on 11/8/01, the most recent Consent Order
shall be amended by ext. the deadlines stated therein by 52 days as follows:...&
, FURTHER, if the stay ends as sched. on 11/8/01, the current Sched. Order shall
be amended by ext. all deadlines stated therein by 62 days as follows:...&, FUR
THER, is the stay is lifted by the filing of a Praecipe with this Ct., the 2nd A
mended Sched. Order shall be amended by ext. all deadlines set forth therein by
the no. of cal. days from 9/24/01 up to (& including) the effective date on whic
h the stay was lifted (including the 5-day notice period & any time added for se
rvice by mail) plus 17 cal. days;...(see orig.)

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #47F Newell, 09-27-2001
LAST MODIFIED BY/ON: #465 Jones, G 10-03-2001

09/26/2001 Miscellaneous Docket Motion to temporarily stay proceedings & amend scheduling order (consent)

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #47F Newell, 09-27-2001
LAST MODIFIED BY/ON: #47F Newell, 09-27-2001

09/13/2001 Motion to Extend Filed Motion to EXTEND time to FOR COLUMBIA TO OPPOSE NCRIC'S PENDING MOTIONS...(Consent)

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9203mot*

CREATED BY/ON: #477 Hartfiel 09-14-2001
LAST MODIFIED BY/ON: #477 Hartfiel 09-14-2001

09/10/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #47E Smith, N 09-12-2001
LAST MODIFIED BY/ON: #47E Smith, N 09-12-2001

09/10/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #47E Smith, N 09-12-2001
LAST MODIFIED BY/ON: #47E Smith, N 09-12-2001

09/10/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #47E Smith, N 09-12-2001
LAST MODIFIED BY/ON: #47E Smith, N 09-12-2001

09/06/2001 Motion to Extend Filed Motion to EXTEND time to FOR COLUMBIA TO OPPOSE NCRIC'S PENDING MOTIONS TO

ENTRY BY: NCRIC,INC
TDMS TYPE: MOT
TDMS EVENT: 9203mot*

CREATED BY/ON: #477 Hartfiel 09-07-2001
LAST MODIFIED BY/ON: #477 Hartfiel 09-07-2001

09/06/2001 Motion to Extend Filed (ORDER GRANTING) Motion to EXTEND time to FOR COLUMBIA TO OPPOSE NCRIC'S PENDING MOTIONS TO 
COMPEL (Consent), seelg, fld 010918
ORDERED that the time for Columbia to file and serve its opps. to NCRIC's
Motion to Compel Discovery By Designation Under SCR 30(b)(6) And Appearance at
Deposition and Motion to Compel Deft's Designated Witnesses to Answer Questions
Properly Posed at Deposition is hereby extended up through and including Sept. 1
3, 2001

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9203mot+

CREATED BY/ON: #477 Hartfiel 09-07-2001
LAST MODIFIED BY/ON: #465 Jones, G 09-20-2001

09/06/2001 Motion to Compel Filed: (WITHDRAWN 8-22-01) Motion to COMPEL DEFT TO PRODUCE PRIVILEGE LOG

TDMS TYPE: MOT
TDMS EVENT: 9205mot*
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CREATED BY/ON: #477 Hartfiel 08-17-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 02-21-2002

08/31/2001 Motion to Amend Filed: (ORDER GRANTING) Motion to AMEND Scheduling Order (Consent), seelg, fld 010904
ORDERED: the deadlines for this case are hereby amended, as follows:
DEADLINE CURRENT PROPOSED
NON-expert, non-pty depos. 1st noticed prior t
o 8/13/01 discovery deadline shall be cmpltd: 9/14/01 10/5/01 R
ULE 30(b)(6) depos. first noticed prior to 8
/31/01 discovery deadline shall be cmpltd: 9/14/01 10/5/01 D
AMAGES discovery closes: 9/21/01 10/5/01 E
XPERT depos. cmpltd: 10/5/01 10/12/01 D
ISPOSITIVE motions filed: 9/10/01 10/19/01 O
PPS. to dispositive motions filed: 10 days 10/19/01 R
EPLIES to opps. to dispositive motions filed: -- 12/3/01 D
ISPOSITIVE motions decided: 10/11/01 1/25/02 C
ONFIDENTIAL Settlement Statement due: 9/26/01 2/1/02 A
DR: 11/6/01 to be sched by AO P
retrial: -- to be sched by AO S
O ORDERED

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9201mot+

CREATED BY/ON: #477 Hartfiel 08-30-2001
LAST MODIFIED BY/ON: #465 Jones, G 09-05-2001

08/28/2001 Motion to Amend Filed: Motion to AMEND Scheduling Order (Consent)

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9201mot*

CREATED BY/ON: #477 Hartfiel 08-30-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-30-2001

08/28/2001 Motion to Compel Filed: (mot) Motion to COMPEL dfts designated witnesses to answer questions properly posed at deposition

TDMS TYPE: MOT
TDMS EVENT: 9205mot*

CREATED BY/ON: #485 Cox, Kin 08-13-2001
LAST MODIFIED BY/ON: #4AU Russell, 04-16-2003

08/23/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-28-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-28-2001

08/23/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-28-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-28-2001

08/22/2001 Praecipe to Extend Time 
Filed

PRAECIPE to extend time for serving &/or filing papers by 14 calendar days

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1178pra

CREATED BY/ON: #486 Colaire, 08-29-2001
LAST MODIFIED BY/ON: #486 Colaire, 08-29-2001

08/22/2001 Praecipe to 
Withdraw/Strike 
Appearance Filed

PRAECIPE to withdraw w/o prej. its Mot to compel deft to produce Privelege Log, Filed on 8/13/01

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1121pra

CREATED BY/ON: #486 Colaire, 08-29-2001
LAST MODIFIED BY/ON: #486 Colaire, 08-29-2001

08/22/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC,INC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-23-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-23-2001

08/22/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC,INC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-23-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-23-2001

08/20/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-22-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-22-2001

08/17/2001 Praecipe Filed: Praecipe noting that dft by counsel hereby stipulate & agree that the following deadlines set forth in the sched 
order,see lg
dated 5-16-01 & the order dated 7-20-01 shall be extended by 14 cale

Page 18 of 28Court Cases Online

2/7/2017https://www.dccourts.gov/cco/maincase.jsf

16d-000019



Docket Date Description Messages
ndars days

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9104pra+

CREATED BY/ON: #485 Cox, Kin 08-29-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 08-29-2001

08/15/2001 Miscellaneous Docket Motion for protective order barring inquiry into subject matter areas for 30(b)(6) deposition of pltf

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #485 Cox, Kin 08-22-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 08-22-2001

08/15/2001 Motion to Compel Filed: Motion to COMPEL DEFT TO PRODUCE PRIVILEGE LOG

ENTRY BY: NCRIC INC
TDMS TYPE: MOT
TDMS EVENT: 9205mot*

CREATED BY/ON: #477 Hartfiel 08-17-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-17-2001

08/13/2001 Mediation Conference Set mediation conference for 20011106sw @ 9:00am SR LIST

TDMS TYPE: SCH
TDMS EVENT: 0118bsw1

CREATED BY/ON: #T99 Young, C 08-13-2001
LAST MODIFIED BY/ON: #T99 Young, C 08-13-2001

08/09/2001 Rule 26 (b)(4) 
Statement Filed

Rule 26(b)(4) statement as opponent of a claim

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1458rul*

CREATED BY/ON: #465 Jones, G 08-23-2001
LAST MODIFIED BY/ON: #465 Jones, G 08-23-2001

08/09/2001 Mediation Conference (can) MEDIATION conference @11:00am
FSDATE: 20010809sw
CSSDUE: 20010629

TDMS TYPE: EVT
TDMS EVENT: 0118bsw1

CREATED BY/ON: #2CJ Wilson, 05-11-2001
LAST MODIFIED BY/ON: #2CJ Wilson, 05-23-2001

08/08/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: COLUMBIA
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-10-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-10-2001

08/07/2001 Motion to Compel Filed: Motion to COMPEL dfts designated witnesses to answer questions properly posed at deposition

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9205mot*

CREATED BY/ON: #485 Cox, Kin 08-13-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 08-13-2001

08/07/2001 Miscellaneous Docket MOTION to compel discovery by designation under SCR 30(b)(6) & appearance at deposition

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 1189mot

CREATED BY/ON: #468 Vaughn, 08-13-2001
LAST MODIFIED BY/ON: #468 Vaughn, 08-13-2001

07/27/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-02-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-02-2001

07/27/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-02-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-02-2001

07/23/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-06-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-06-2001

07/20/2001 Order Granting Entered 
on the Docket

ORDER GRANTING Pltf's Alternative Motion for additional time to file opponent's Rule 26(b)(4), See Lg
statement
ORDERED, that pltf's Alternative Motion for Additional Time to file Opponen
t's Rule 26(b)(4) Statement be, & hereby is, granted with a new deadline of 8/9/
01
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FURTHER ORDERED, that pltf's Alternative Motion for leave to complete disco
very on damages after the discovery deadline be, & hereby is granted with a dead
line of 9/7/01
FURTHER ORDERED, that pltf's Alternative Motion for leave to depose deft's
experts be, & hereby is, granted with a deadline of 9/21/01

ENTRY BY: J/Davis
TDMS TYPE: DOC
TDMS EVENT: 1131ord+

CREATED BY/ON: #486 Colaire, 07-26-2001
LAST MODIFIED BY/ON: #486 Colaire, 07-26-2001

07/20/2001 Miscellaneous Docket ORDER GRANTING Motion in limine to preclude defendant's expert testimony (renewed), Fld 010723

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 07-16-2001
LAST MODIFIED BY/ON: #486 Colaire, 07-26-2001

07/20/2001 Motion to Extend Filed ORDER GRANTING Motion to EXTEND deadline for proponent's Rule 26(b)(4) Statement, Fld 010723

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9203mop*

CREATED BY/ON: #468 Vaughn, 07-02-2001
LAST MODIFIED BY/ON: #486 Colaire, 07-26-2001

07/18/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-31-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-31-2001

07/17/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-01-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-01-2001

07/17/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-01-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-01-2001

07/17/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-01-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-01-2001

07/17/2001 Answer to Counter 
Claim Filed

ANSWER to amended counter claim

ENTRY BY: NCRIC
TDMS TYPE: CAC
TDMS EVENT: 1156atc

CREATED BY/ON: #465 Jones, G 07-25-2001
LAST MODIFIED BY/ON: #465 Jones, G 07-25-2001

07/16/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 08-01-2001
LAST MODIFIED BY/ON: #477 Hartfiel 08-01-2001

07/16/2001 Praecipe to 
Withdraw/Strike 
Appearance Filed

PRAECIPE to withdraw

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1121pra

CREATED BY/ON: #477 Hartfiel 07-31-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-31-2001

07/12/2001 Rule 26 (b)(4) 
Statement Filed

Rule 26(b)(4) statement RECEIVED

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1458rul*

CREATED BY/ON: #477 Hartfiel 07-31-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-31-2001

07/12/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-30-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-30-2001

07/11/2001 Miscellaneous Docket
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Motion in limine to preclude defendant's expert testimony (renewed)

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #468 Vaughn, 07-16-2001
LAST MODIFIED BY/ON: #468 Vaughn, 07-16-2001

07/11/2001 Motion to Extend Filed (opp) Motion to EXTEND deadline for proponent's Rule 26(b)(4) Statement

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9203mop*

CREATED BY/ON: #468 Vaughn, 07-16-2001
LAST MODIFIED BY/ON: #468 Vaughn, 07-16-2001

07/09/2001 Praecipe to 
Withdraw/Strike 
Appearance Filed

PRAECIPE to withdraw

ENTRY BY: NCRIC INC
TDMS TYPE: DOC
TDMS EVENT: 1121pra

CREATED BY/ON: #477 Hartfiel 07-27-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-27-2001

07/03/2001 Order Granting Entered 
on the Docket

ORDER GRANTING & DENYING IN PART Motion to dismiss counterclaims, See Lg., Fld 010706
ORDERED, that pltf's motion is GRANTED IN PART & DENIED IN PART, as seth fo
rth with particularity above

ENTRY BY: J/Davis
TDMS TYPE: DOC
TDMS EVENT: 1131ord+

CREATED BY/ON: #486 Colaire, 07-10-2001
LAST MODIFIED BY/ON: #486 Colaire, 07-10-2001

07/02/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: ncric
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-09-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-09-2001

07/02/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC INC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-03-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-03-2001

07/02/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC INC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-03-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-03-2001

07/02/2001 Motion to Extend Filed Motion to EXTEND deadline for proponent's Rule 26(b)(4) Statement

ENTRY BY: (clerk)
TDMS TYPE: MOT
TDMS EVENT: 9203mot*

CREATED BY/ON: #468 Vaughn, 07-02-2001
LAST MODIFIED BY/ON: #468 Vaughn, 07-02-2001

06/27/2001 Miscellaneous Docket Deadline for ruling on DISPOSITIVE motions..................

TDMS TYPE: EVS
TDMS EVENT: 0332rul

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

06/27/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-02-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-02-2001

06/27/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 07-02-2001
LAST MODIFIED BY/ON: #477 Hartfiel 07-02-2001

06/22/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 06-27-2001
LAST MODIFIED BY/ON: #477 Hartfiel 06-27-2001

06/18/2001 Miscellaneous Docket Witness list RECEIVED

ENTRY BY: columbia
TDMS TYPE: DOC
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TDMS EVENT: 1457wit*

CREATED BY/ON: #477 Hartfiel 06-21-2001
LAST MODIFIED BY/ON: #477 Hartfiel 06-21-2001

06/18/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 06-20-2001
LAST MODIFIED BY/ON: #477 Hartfiel 06-20-2001

05/27/2001 Miscellaneous Docket Deadline for filing MOTIONS.................................

TDMS TYPE: EVS
TDMS EVENT: 0323mot

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

05/23/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 05-24-2001
LAST MODIFIED BY/ON: #477 Hartfiel 05-24-2001

05/23/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 05-24-2001
LAST MODIFIED BY/ON: #477 Hartfiel 05-24-2001

05/18/2001 Answer to Amended 
Complaint Filed

ANSWER to amended complaint

ENTRY BY: NCRIC
TDMS TYPE: CAC
TDMS EVENT: 1152aac

CREATED BY/ON: #465 Jones, G 05-24-2001
LAST MODIFIED BY/ON: #465 Jones, G 05-24-2001

05/16/2001 Miscellaneous Docket Mots hrg held. Deft Columbia Hospital for Women Medical Center Inc's mot to amend sched order granted &, See 
Lg
the scheduling order dated January 12, 2001 is amended to Track IV. Order f
ld (Jkt Entry)

ENTRY BY: J/Davis
TDMS TYPE: DOC
TDMS EVENT: 0000hrg+

CREATED BY/ON: #486 Colaire, 05-24-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-24-2001

05/16/2001 Motion to Amend Filed: ORDER GRANTING Motion to AMEND Scheduling Order, See Lg., Fld 010522
ORDER GRANTING Motion to Amend Scheduling Order is hereby GRANTED, & the sc
heduling Order dated January 12, 2001 is amended as follows:
1. This case is transferred to Track 4
2. the deadlines for this case are amended to state as follows:
Deadline for discovery requests 6/12/01
Exchange Witness Lists: 6/12/01
Proponent's Rule 26(b): 6/26/01
Opponent's Rule 26(b): 7/12/01 for deft/counter pltf
7/26/01 for pltf/couter deft
Discovery Closes: 8/12/01
Deadline for filing motons: 8/27/01
Dispositive motions decided: 9/27/01
ADR: 10/12/01- 11/12/01
Pretrial: 30 days

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9201mot+

CREATED BY/ON: #4AU Russell, 03-14-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-24-2001

05/12/2001 Miscellaneous Docket All DISCOVERY CLOSED........................................

TDMS TYPE: EVS
TDMS EVENT: 0322dis

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

05/11/2001 Order Granting Entered 
on the Docket

ORDER GRANTING & DENYING IN PART Motion for More Definite Statement of allegations of fraud, See Lg., Fld 
010515
& misrepresentation & motion to strike insufficient defense

ENTRY BY: J/Davis
TDMS TYPE: DOC
TDMS EVENT: 1131ord+

CREATED BY/ON: #486 Colaire, 05-18-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-18-2001

05/11/2001 Mediation Conference Set mediation conference for 20010809sw @11:00am

TDMS TYPE: SCH
TDMS EVENT: 0118bsw1

CREATED BY/ON: #2CJ Wilson, 05-11-2001
LAST MODIFIED BY/ON: #2CJ Wilson, 05-11-2001

05/11/2001 Miscellaneous Docket
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ORDER DENYING Motion in limine to exclude experts of deft or, in the altern., to compel deft, See Lg., Fld 
010515
to provide the answer to interrogatory or supplement its r. 26(b)(4) statem
ent & for leave to take depositions of deft's experts

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9103mop+

CREATED BY/ON: #465 Jones, G 04-24-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-18-2001

05/11/2001 Miscellaneous Docket ORDER GRANTING Motion for protective order regarding confidentiality of documents &, See Lg., Fld 010515
other materials
The Protective Order as amended by the Court is attached hereto

ENTRY BY: J/Davis
TDMS TYPE: MOT
TDMS EVENT: 9103mop+

CREATED BY/ON: #486 Colaire, 04-06-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-18-2001

05/07/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC, IN
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 05-10-2001
LAST MODIFIED BY/ON: #477 Hartfiel 05-10-2001

05/07/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC, IN
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 05-10-2001
LAST MODIFIED BY/ON: #477 Hartfiel 05-10-2001

05/01/2001 Miscellaneous Docket (opp) Motion in limine to exclude experts of deft or, in the altern., to compel deft to provide the answer to, seelg,

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop+

CREATED BY/ON: #486 Colaire, 05-03-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-03-2001

05/01/2001 Miscellaneous Docket Reply memorandum in support of motion to amend scheduling order

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000rep*

CREATED BY/ON: #486 Colaire, 05-02-2001
LAST MODIFIED BY/ON: #486 Colaire, 05-02-2001

04/30/2001 Praecipe to Change 
Address Filed

PRAECIPE to change address of Roy Niedermayer counsel for the plaintiff

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1177pra

CREATED BY/ON: #468 Vaughn, 05-07-2001
LAST MODIFIED BY/ON: #468 Vaughn, 05-07-2001

04/23/2001 Miscellaneous Docket sur-reply to deft

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000fin*

CREATED BY/ON: #485 Cox, Kin 04-24-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 04-24-2001

04/16/2001 Miscellaneous Docket Motion in limine to exclude experts of deft or, in the altern., to compel deft to provide the answer to 
interrogatory, seelg,
or supplement its r. 26(b)(4) statement & for leave to take depositions o
f deft's experts

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #465 Jones, G 04-24-2001
LAST MODIFIED BY/ON: #465 Jones, G 04-24-2001

04/12/2001 Miscellaneous Docket OPPONENT'S Rule 26(b) (4) statements due....................

TDMS TYPE: EVS
TDMS EVENT: 0320opp

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

04/12/2001 Miscellaneous Docket (opp) Motion for protective order regarding confidentiality of documents & other materials

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mop*

CREATED BY/ON: #465 Jones, G 04-20-2001
LAST MODIFIED BY/ON: #465 Jones, G 04-20-2001

04/09/2001 Miscellaneous Docket Reply memorandum in support of motion to compel

ENTRY BY: NCRIC Inc
TDMS TYPE: DOC
TDMS EVENT: 0000rep*
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CREATED BY/ON: #468 Vaughn, 04-12-2001
LAST MODIFIED BY/ON: #468 Vaughn, 04-12-2001

04/05/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 04-06-2001
LAST MODIFIED BY/ON: #477 Hartfiel 04-06-2001

04/03/2001 Miscellaneous Docket Motion for protective order regarding confendiality of documents & other materials

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #486 Colaire, 04-06-2001
LAST MODIFIED BY/ON: #486 Colaire, 04-06-2001

04/03/2001 Opposition to Motion to 
Compel Discovery Filed

(opp) MOTION to compel discovery by production of documents from defendants

TDMS TYPE: MOT
TDMS EVENT: 1189mop

CREATED BY/ON: #468 Vaughn, 03-13-2001
LAST MODIFIED BY/ON: #4AU Russell, 11-30-2001

03/29/2001 Opposition to Motion to 
Compel Discovery Filed

(opp) MOTION to compel discovery by production of documents from defendants

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 1189mop

CREATED BY/ON: #468 Vaughn, 04-03-2001
LAST MODIFIED BY/ON: #468 Vaughn, 04-03-2001

03/16/2001 Praecipe to 
Withdraw/Strike 
Appearance Filed

PRAECIPE to withdraw

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1121pra

CREATED BY/ON: #477 Hartfiel 03-22-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-22-2001

03/15/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 03-20-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-20-2001

03/12/2001 Miscellaneous Docket PROPONENT'S Rule 26(b) (4) statements due...................

TDMS TYPE: EVS
TDMS EVENT: 0319pro

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

03/12/2001 Miscellaneous Docket EXCHANGE lists of fact WITNESSES............................

TDMS TYPE: EVS
TDMS EVENT: 0318exc

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

03/12/2001 Miscellaneous Docket Deadline for DISCOVERY REQUESTS.............................

TDMS TYPE: EVS
TDMS EVENT: 0301dis

CREATED BY/ON: #G22 Bynum, F 01-12-2001
LAST MODIFIED BY/ON: #EDD Hariss, 05-02-1988

03/12/2001 Rule 26 (b)(4) 
Statement Filed

Rule 26(b)(4) statement RECEIVED

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1458rul*

CREATED BY/ON: #477 Hartfiel 03-14-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-14-2001

03/12/2001 Rule 26 (b)(4) 
Statement Filed

Rule 26(b)(4) statement RECEIVED

ENTRY BY: NCRIC Inc
TDMS TYPE: DOC
TDMS EVENT: 1458rul*

CREATED BY/ON: #477 Hartfiel 03-14-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-14-2001

03/12/2001 Miscellaneous Docket Witness list RECEIVED

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1457wit*

CREATED BY/ON: #477 Hartfiel 03-14-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-14-2001

03/12/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC,INC
TDMS TYPE: DOC
TDMS EVENT: 1440cer
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CREATED BY/ON: #477 Hartfiel 03-14-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-14-2001

03/12/2001 Motion to Amend Filed: Motion to AMEND Scheduling Order

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9201mot*

CREATED BY/ON: #4AU Russell, 03-14-2001
LAST MODIFIED BY/ON: #4AU Russell, 03-14-2001

03/12/2001 Miscellaneous Docket MOTION to compel discovery by production of documents from defendants

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 1189mot

CREATED BY/ON: #468 Vaughn, 03-13-2001
LAST MODIFIED BY/ON: #468 Vaughn, 03-13-2001

03/06/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 03-09-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-09-2001

03/06/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 03-09-2001
LAST MODIFIED BY/ON: #477 Hartfiel 03-09-2001

02/22/2001 Miscellaneous Docket (WITHDRAWN 010209) Motion for strike defense & supporting memorandum of points & authorities

TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #432 Rogers, 02-05-2001
LAST MODIFIED BY/ON: #486 Colaire, 02-12-2001

02/16/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 02-22-2001
LAST MODIFIED BY/ON: #477 Hartfiel 02-22-2001

02/16/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 02-22-2001
LAST MODIFIED BY/ON: #477 Hartfiel 02-22-2001

02/09/2001 Praecipe Filed: Joint praecipe stating that (1) The Deft will withdraw its pending Motion to strike Defense & (2) Pltf, See Lg
will withdraw the Sixth Defense in its Reply of Pltf to Amended Counterclai
ms 1 & 2 of Deft. These actions shall both be effective upon the filing of this
Joint Praecipe

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 9104joi+

CREATED BY/ON: #486 Colaire, 02-12-2001
LAST MODIFIED BY/ON: #486 Colaire, 02-12-2001

02/07/2001 Miscellaneous Docket reply memorandum in support of motion of dismiss

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000rep*

CREATED BY/ON: #485 Cox, Kin 02-09-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 02-09-2001

02/01/2001 Miscellaneous Docket Motion for strike defense & supporting memorandum of points & authorities

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #432 Rogers, 02-05-2001
LAST MODIFIED BY/ON: #432 Rogers, 02-05-2001

01/27/2001 Miscellaneous Docket Memorandum of points & authorities in opposition to NCRIC's motion for more definite statement & motion to 
strike

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000mem*

CREATED BY/ON: #486 Colaire, 01-30-2001
LAST MODIFIED BY/ON: #486 Colaire, 01-30-2001

01/26/2001 Miscellaneous Docket Supplemental memorandum of pts. & auths. in opp. to pltf's motion to dismiss counterclaims

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000sup*

CREATED BY/ON: #465 Jones, G 01-31-2001
LAST MODIFIED BY/ON: #465 Jones, G 01-31-2001
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01/26/2001 Miscellaneous Docket Memorandum of Points & Authorities in opposition to NCRIC's motion for more definite statement & motion to 

strike

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000mem*

CREATED BY/ON: #432 Rogers, 01-30-2001
LAST MODIFIED BY/ON: #432 Rogers, 01-30-2001

01/19/2001 Miscellaneous Docket Supplemental Memorandum in support of motion to dismiss counterclaim counts 4 & 5

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000sup*

CREATED BY/ON: #486 Colaire, 01-24-2001
LAST MODIFIED BY/ON: #486 Colaire, 01-24-2001

01/16/2001 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC INC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 01-18-2001
LAST MODIFIED BY/ON: #477 Hartfiel 01-18-2001

01/12/2001 Miscellaneous Docket present as indicated on the order. sched. conf. held. T-2 (med). columbia hosp. has until 1-26-00 to respond to 
pltfs,See lg
mtn to dismiss counter claims (jkt entry)

ENTRY BY: J/Davis
TDMS TYPE: DOC
TDMS EVENT: 0000pre+

CREATED BY/ON: #485 Cox, Kin 01-25-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 01-25-2001

01/12/2001 Scheduling Conference 
Hearing

(jsd) Initial SCHEDULING conference @ 9:15am
FSDATE: 20010112ss

TDMS TYPE: EVT
TDMS EVENT: 0296b2H-

CREATED BY/ON: #469 Wilson, 10-03-2000
LAST MODIFIED BY/ON: #G22 Bynum, F 01-17-2001

01/09/2001 Miscellaneous Docket (mot) Motion for enlargement of time to respond to counter-deft's motions (Consent)

TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #465 Jones, G 12-19-2000
LAST MODIFIED BY/ON: #4AU Russell, 04-06-2001

01/08/2001 Miscellaneous Docket Memorandum of pts. & auths. in opp. to counter-deft's motion to dismiss counterclaims, motion for a more 
definite, seelg,
statement, & motion to strike

ENTRY BY: Columbia
TDMS TYPE: DOC
TDMS EVENT: 0000mem+

CREATED BY/ON: #465 Jones, G 01-29-2001
LAST MODIFIED BY/ON: #465 Jones, G 01-29-2001

01/05/2001 Amended Complaint 
Filed

AMENDED complaint for damages, chaning the pray amount

ENTRY BY: NCRIC
TDMS TYPE: CAC
TDMS EVENT: 1142nac

CREATED BY/ON: #468 Vaughn, 01-17-2001
LAST MODIFIED BY/ON: #468 Vaughn, 01-17-2001

01/05/2001 Praecipe Filed: Praecipe noting that the parties consent to the filing by pltf of an Amended Complaint (tab 1) & by deft of an, 
seelg,
Amended Answer & Counterclaims (tab 2) in the forms attached hereto pursu
ant to SCR 15(a), which pleadings shall be deemed filed & served upon the filing
of this Praecipe. This agreement shall not be construed as a waiver by either
party of any defense to procedural defects in the opposing party's orig. pleadin
g or response

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9104pra+

CREATED BY/ON: #465 Jones, G 01-16-2001
LAST MODIFIED BY/ON: #465 Jones, G 01-16-2001

01/05/2001 Answer with Counter 
Claim Filed

ANSWER and counterclaim (amended)

ENTRY BY: Columbia
TDMS TYPE: CAC
TDMS EVENT: 1148awc

CREATED BY/ON: #409 Dew, Dor 01-09-2001
LAST MODIFIED BY/ON: #409 Dew, Dor 01-09-2001

01/03/2001 Praecipe Filed: Praecipe noting that both pltf & deft by counsel consent to the filing by pltf of an amended complaint

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #485 Cox, Kin 01-09-2001
LAST MODIFIED BY/ON: #485 Cox, Kin 01-09-2001

12/23/2000 Motion to Dismiss Filed (ORDER GRANTING) Motion to dismiss counterclaims, fld 1/3/01, mailed 1/12/01

ENTRY BY: J/Diaz
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Docket Date Description Messages
TDMS TYPE: MOT
TDMS EVENT: 1076mot

CREATED BY/ON: #486 Colaire, 12-12-2000
LAST MODIFIED BY/ON: #468 Vaughn, 01-12-2001

12/23/2000 Miscellaneous Docket (ORDER GRANTING) Motion for more definite statement of allegations of fraud & misrepresentation &, seelg, fld 
1/3/01, mld 1/12/01
motion to strike insufficient defense

ENTRY BY: J/Diaz
TDMS TYPE: MOT
TDMS EVENT: 9103mot+

CREATED BY/ON: #432 Rogers, 12-12-2000
LAST MODIFIED BY/ON: #468 Vaughn, 01-12-2001

12/18/2000 Miscellaneous Docket Motion for enlargement of time to respond to counter-deft's motions (Consent)

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #465 Jones, G 12-19-2000
LAST MODIFIED BY/ON: #465 Jones, G 12-19-2000

12/11/2000 Miscellaneous Docket Reply of Pltf to counterclaims 1 & 2 of deft

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000rep*

CREATED BY/ON: #486 Colaire, 12-12-2000
LAST MODIFIED BY/ON: #486 Colaire, 12-12-2000

12/11/2000 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 12-12-2000
LAST MODIFIED BY/ON: #477 Hartfiel 12-12-2000

12/11/2000 Motion to Dismiss Filed MOTION to dismiss counterclaims

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 1076mot

CREATED BY/ON: #486 Colaire, 12-12-2000
LAST MODIFIED BY/ON: #486 Colaire, 12-12-2000

12/11/2000 Miscellaneous Docket Motion for more definite statement of allegations of fraud & misrepresentation & motion to strike insufficient 
defense

ENTRY BY: NCRIC
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #432 Rogers, 12-12-2000
LAST MODIFIED BY/ON: #432 Rogers, 12-12-2000

12/01/2000 Certificate Regarding 
Discovery Filed

CERTIFICATE regarding discovery filed

ENTRY BY: columbia
TDMS TYPE: DOC
TDMS EVENT: 1440cer

CREATED BY/ON: #477 Hartfiel 12-04-2000
LAST MODIFIED BY/ON: #477 Hartfiel 12-04-2000

11/29/2000 Miscellaneous Docket Stipulation for Enlargement of Time for pltf to file motion or responsive pleading to counterclaims of deft, seelg,
Pltf shall have up to and including Dec. 11, 2000 within which to file it
s responses to deft's Counterclaims

ENTRY BY: NCRIC
TDMS TYPE: DOC
TDMS EVENT: 0000sti+

CREATED BY/ON: #465 Jones, G 12-06-2000
LAST MODIFIED BY/ON: #465 Jones, G 12-06-2000

11/06/2000 Answer with Counter 
Claim Filed

ANSWER and counterclaim

ENTRY BY: Columbia
TDMS TYPE: CAC
TDMS EVENT: 1148awc

CREATED BY/ON: #468 Vaughn, 11-08-2000
LAST MODIFIED BY/ON: #468 Vaughn, 11-08-2000

10/30/2000 Miscellaneous Docket ORDER GRANTING Motion for enlargement of time to answer and file counterclaims (consent), FLD 11-1-00, MLD 
11-6-00

ENTRY BY: J/Diaz
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #485 Cox, Kin 10-25-2000
LAST MODIFIED BY/ON: #485 Cox, Kin 11-06-2000

10/24/2000 Miscellaneous Docket Motion for enlargement of time to answer and file counterclaims (consent)

ENTRY BY: Columbia
TDMS TYPE: MOT
TDMS EVENT: 9103mot*

CREATED BY/ON: #485 Cox, Kin 10-25-2000
LAST MODIFIED BY/ON: #485 Cox, Kin 10-25-2000

10/23/2000 Miscellaneous Docket AFFIDAVIT of service of summons and complaint by special process server on Columbia Hospital for Women on 
10/5/00
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Docket Date Description Messages

ENTRY BY: (clerk)
TDMS TYPE: DOC
TDMS EVENT: 1180sps

CREATED BY/ON: #468 Vaughn, 10-26-2000
LAST MODIFIED BY/ON: #468 Vaughn, 10-26-2000

10/23/2000 Praecipe Filed: Praecipe of Service of Summons By Process Server

ENTRY BY: NCRIC, Inc
TDMS TYPE: DOC
TDMS EVENT: 9104pra*

CREATED BY/ON: #456 Frye, Ka 10-26-2000
LAST MODIFIED BY/ON: #456 Frye, Ka 10-26-2000

10/03/2000 Alias Summons Filed ALIAS summons Issued on Nabil Asterbadi, Registered Agent

ENTRY BY: (clerk)
TDMS TYPE: DOC
TDMS EVENT: 1162ali

CREATED BY/ON: #456 Frye, Ka 10-04-2000
LAST MODIFIED BY/ON: #456 Frye, Ka 10-04-2000

10/03/2000 Complaint for Breach of 
Contract Filed

Complaint

TDMS TYPE: CAC
TDMS EVENT: 9101A01

CREATED BY/ON: #469 Wilson, 10-03-2000
LAST MODIFIED BY/ON: #485 Cox, Kin 12-12-2003

Receipt # Date From Payments Fee Amount Paid
119285 11/10/2008 ROBINSON, 

STEPHEN D
Cash $20.00 Cost $20.00 $20.00

27867 02/10/2006 ROBINSON, 
STEPHEN D

Cash $20.00 Cost $20.00 $20.00

17301 10/26/2005 PAGE, Mr RODNEY F Check $100.00 Cost $100.00 $100.00
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CA Forn¡ 1

gupertur @n¡rt uf ft¡e Bt1ltrt rf (Íslu¡nhtu
CTVIL DN¡ISION

500 Indiana Avenue, N'W', Room JN{-170

\il'ashingfon, D.C- 20001 Telephone: 879-1133

Plaintiff

ì,,/:/ner

Civil Action

Clerk of the C

CIãk

,Fv
''

tllf-iii'ig L¡, r i'j'sp ITraL, F i-]iì Iít!'rL,,! Tt|tiårfh iffif {F. " ï rüil - íur.,*-o/ '/s/e'-*

vs.

I r:,r^ t, r;

ruCTìÏT, T¡iC

: iiaå:'ii,{steri¡arii, ltq:çisL*reii I'lçt+nt
Í44ü fuì SÏree'["." f,ì.hj.
lfasl'li ngf*n 

" 
i]"';- f*+37

,i::;r, L l'f iefie ç.

Name Anorîsy

¡'.1¿ i l¡ i,Ì i¿:i:;ti j.{ fi f'ventiil., 5t i ¡¡t bí-}iJ

î,,4=tff urr,, tritj ?f)ti-{ 4

SUMMONS

To the above named Defendant:

you are hereby sunmoned and required to serve an Answer to the attached Complaint' eitber

p.,,oourtio'tr''ö'*ä*1r_*P-*f,HJi?"H'"f :A':f :;$"$'"ffi."i*ì5äåi*ä:xch¡sive of tbe d
Governsrent or thöiäi;;ïõnnÉia Governmeiut, Ttp have-60 days after service of this suurlDolts to

serve yoru Arswer. Ãä;t oi tu, d;;; --*r ñ;rü;a to _t¡" "çóngy 
for tbe panv plaintiff wbo is

suins vou. rn" "aoå"iY5'"ä"*ädä-¿iå;õ;ù 
b"d;. tr pþtir'has no atiornev, a coPv of the

ÀäiîJr;*iî; üi;ã't" tne piaintif at the ad:diess stated on this S¡¡mmons.

you are also required to file tbe original Answerwith the Court il Room JM 170 at 500 lndia¡a

e,,enue, ñ.'ü/. b-"t,ún. t:00 am. aJã;'ô"0;ï"fóH5.P*H,å"¿3t¿îtf#ffF"åii¡fr*îå
r),óõ ¡ioon on Saturd.ãyt- Yo,t may file.the oriqrPl.Ar
copy of the e**"i*oilË" pi'alntifrãr frîbi" fi';6 d",r;rfù you ha'e serveri tbe piaintifi. If vou faii

to fite * e"s,*"r, i,i¿äJåiË,*¿ãä"r, r"l ue'átereä-ù-õ",-y"r roi tu" reiiêf <iemanded in tbe

complaint

I

lì
t

i
I
I

.\

By

Date çÉ5 fiß

Telephone

PT]EDE OBTENERSE COPIAS qE_EqTE TOB4&48I9 E^N ESPAI'¡OL EN EL TRIBUNAL SIJPERIOR ÐEL

ir;ffi¡r"d'óñ'cöírirõ"¡+îõo-u.tDlâ'Nã-a\¡El{rJEN'\il',sAr'A'IM170

you ïy,,ty oBf,AIN A copy g:r TEIs FoRM E{ sP^aÌ{rsH AT TEE STIPERIOR conRT oF D'c- 500 INÐLê'NA

Ãræ¡rue, N.w., RooM JIvl 170

Fæ cv(I}€/tl¡f. N 
NOTE: SEE IMPORTAI{T ETFORIVÍATION ON B.ÀCK OF TEIS FORN/L 16d-000045
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,,.ffi/f- '$.-
:r"..,i¡'

'.-,:i. . .

Superior Court of the District of Colunúia
Civil Divisiott

lur ita i w C.A. No. 00ca00730

INITIAL ORDER

October 0-ì.2000 Chief Jurdge Eugene N Hamilton

Case Assignecj to Calenclar #g (Judge Rafael Diaz)

lnitial confèr'erìce Ø 9:ì_Sanr 0l/l2lTl Cor-rrtroonl: -s 19. Main Bldg. -5th Floor
-s00 Indiana Ave , N W
Washington, D C.2000t

\i C'

8

Put'sttalrttoDC cocleNll-906ancl DistrictofcolumbiaSuperiorcourtRuleofcivilprocedure
("SCR Cir;,') 40_1. ir is her.eby ORDERED as follou,s:

( | ) Eflèctive this clate' this case is assignecl to the irdividual calendar desig'ated berow. A¡ future fìri'ss inlhis case shall l-rear the calellclar' rtt-rlllbel' a'cl.¡Lrclç'-s nanle belleath the case number in the caption. on filing any r'otio'or papg'relatecl tirereto, one copy (for the jr-ìclgJ¡ nrLrst be clelivered to the clerk along with the original.

(2) \Arithirr 60 clavs of the fìling of theconrplaint, plaintiffmust fiìe proof of serving on each clefendant: copies.f the Sutlrttrotrs' the co'rplaillt' ancl tñis Initial order, u,,á uny General order issued bythe judge to whonl the case isassrgned As to attl' cieferlclallt for whonr such proof of service has not been filed, the complaint will be dismissedrvithout preir'rdice tbr warlt of prosecutio' u'less tlie tinre for serving the defendant has been extended as provided inSCR Civ 4(rrr)

(-ì) witlrirr 20 cia-ys.f ser'ice as describecl abo'e, except as otherwise notecr in SCR civ i2, each defenda.t'ììLrst l'espollcl to the corlrplailrt bv filing an A'swer or other responsive preading As to any defendant who has failedto so 
'esporlcl' 

a defàult a'cl.iurcleenteni rvill be entered u.less tie time ìo ..rpãno has been extended as provided inSCR C'iv -s5(a)

(a) At the tillle arrcl place llotecl below. all counsel a'cl. unrepresented parties shall appear beforè the assignediLrdge at arl Irlltial Scheclurli'g a¡lcl Settletrett confèrerlce to discurss the possibilities of settlement and to establish aschedr-lle fb'tlle cotltpletiorl of ull p''o..eclrrrgs, irclu¡clirs. rrornrally, either nlediation, ease evaruatio., or arbitratioi.¡('otrrr'çel shall cliscL¡ss 
11trr 

their cliårts priorio the coriière"..'T¡iå,i*Ï;.";u*, are agreeabre to bincrir-q o..,-'or_
liÍï:i"::iiratiorr 

rhis orde,' ¡s tliìnlv nori.. ir'li' pnrti.s .";;;;;ìer win receive concerning rhis

(-5) upon ad'lce that tlie ciate noted below is inconvenient-for any party or counsel. the civil Assig'mertofïce (202) 879-1750 rtiay contitlue tlle conference once, with the ,onr.nt or alt pa.ties, to either of the twosllcceedill{¿ Friclays Reqr-rests lllust be llrade tot less than five business days before the scheduling conference date No.thet' contirlllallce of the collference will be qra.tecl except r-rpon motion for 
-good cause shown.

16d-000046



IN THE SUPERIOR GOURT OF THE DISTRICT OF COLUMBIA
Givil Division

uûü 73i;8*j,-i
NCRIC, lNC.
11 15 30th Street, N.W.
Washington, DC 20007

F. Fr ír¡ ï.r ?l î.Jr 
"*.Á r.Lr r-¡ .Çr å l, ,Ëì i..J

ti'"'ii ilii.r-.:îi,:¡¡ {".iÍ i:;l ::. r,.

ttr fi .3 Püii€

Flì,):rt,¿ì:,.,, 1..; :.,:;.1. e Ì 1..¡¿6;

Plaintiii;:'r;ij::" ; ';' i-Ï1¡;;¡-';;: i.i
iii.'j;,,.., i i :.Ji itìj i..1., .;.. j.,,. {.ì .

)

)

)

)

)

)

)

)

)
)

)

)

)

)
)

)

)

)
\
I

V Civil Action No

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC,

2425 L Street, N.W.
Washington DC 20008

Serve: Nabil Asterbadí, Registered Agent
2440 M Street, N.W.
Washington, D.C. 20037

ñ^f^hÄ^h+L-,rEtgt t\lclt tL.

COMPLAINT FOR DAMAGES

NCRIC, lnc., Plaintiff, by counsel, sues Columbia Hospital for Women Medical

Center, lnc. as follows:

1. NCRIC, lnc. ("NCRIC") is a corporation in the business of providing liability

insurance and doing business in the District of Columbia. lt is the successor in interest to

National Capital Reciprocal lnsurance Company.

2. Colurnbia HospitalforWomen MedicalCenter, lnc. ("Hospital")is a medical

hospital with its principal place of business in the District of Columbia.

3. This Court has jurisdiction pursuant to D.C. Code S 1 1-921 .

4. NCRIC and Hospital are parties to Retrospective Rating Plan Agreement for
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insurance (the i'Agreement") by which NCRIC provided medical doctors at the Hospital

with certain ínsurance against liability resulting from described events, including

professional negligence in consideration for which Hospital agreed to pay certain

premiums. A copy of the Agreement is attached hereto as Exhibit A.

5. Pursuant to the terms of the Agreement, Hospital owed NCRIC payment of

additional insurance premiums based on the Agreement.

6. NCRIC performed all its obligations pursuant to the Agreement by providing

the agreed insurance coverage.

7. Hospital breached the Agreement by faíling to pay NCRIC the additional

premiums due under the Agreement.

B. Hospital owes NCRIC the sum of 91,286,52b.00.

9. Despíte wrítten ciemanci for payment theretbre, and compliance with all its

other obligations under the Agreement, Hospital has failed and refused to pay NCRf C the

amount owed.

WHEREFORE, NCRIC demands judgment against Hospital in the amount of One

Million Two Hundred Eight.v-six Thousand Five Hundred twenty-five Dollars ($1 , 286,S25),

ínterest, and costs incurred herein.

iedermayer, Esq. Bar #1 80380
74 Wisconsin Avenue, Suíte S00
Bethesda, l\AD 20814
ïelephone: (301 ) 951-4450

{

Attorney for NCRIC
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fh{s Retrospeçblve RaÈinE Plan Àgreeneat (¡Àgreemesgr) ig mad,e
and entered, íuco êffêêÈ.ive Ëhe flret day of Sepeeñber, 1993, by and
betweeu NatLona-l C=Fl,taI Reciprocal IuEutr"'ce Coryauy, -ã120
WLsconsin Àve¡rue, N.!I., I{aehl¡gtÊn, D.C- ?.0A07 (rNCRfCr- or ÈherCcmpaåy"), ard, Coluribía Hoepltal for I{e¡c.en Med.ica1 CeaÈer, 2a25
I¡ SEreeÊ,, !T.l{., WashingÈoû, D.C. ?0037 (rMedícal Cesterr),

I{trREåS, HCRTë offerg rned,Èca1 professíonat IÍã¡itlt}r lasura¡ce
Ëo physicians duly liseneed ag Eucb. by the OLstrict dt io¡gnia
Gsr¡eromeut (tpbyaicJ.a"nsr) oË a cLal¡rs--rade baeLe, for whl-å[-*Ëje
a¡¿ual preulun Ls asaessed and paid¡ and

Ï{I#REåS, MedLcal CenÈer opefate8 and cosduçEs a noE,-for-
proff,Ë, boåpital ln Èbe DiaEricE of Colr¡mbåa nb.i.ch has oË, LrE
med.ical Etaff åuty ll,censed phyeiciane nho qre i¡gureü tll,tb NCR.Iü¡
a¡d i

ÎíHE'REã.S, certaiu, of |,hese phyeieirns desire to Eesure a
reducEion or dÍsconnB ou Èheir ínsu.rance premiuos on a preferred
o{¡l- }.'ã,1 ã }l¡*a.'-fl ¡-1ra aal-='lal{alrt¡*F ¡,F -n¡ll ***Þ.1 -+--}{^-.1 -**È¿L vEg*Ð b¡l¡vg5s hgE gübry¡¿È.¡lrr49 v- er¡$ È¿qtL¡Þ¿ÈrFÞ4v¡+ +s g

ÃEÈeud,i¡,g Faculty Progra.n (!ÀFF'r), which shalL be desig:red, Èo
reduce the risks Lnvolved ln the dellvery oE medicaL care Bo
patieuts aE Bet forth Ln Ehe At,tend,Íng Faculty ProErär¡t Àgreemenb
entered i.uto betueen tbe physiclanE e¡d. Meùical Ceaterr qsd

T{IIEREãS, NG,IC ls uilliag to pronide sucb a reductÈou G}E

discot¡:¡t oü, sË.id insura¡ce pr.-iu:rg Eo thoee phyeLei+ne rho agree
Ëo parciclpate La the åFF oq coad,ftíoa that Meðlca1 cêûter agrrees
Ë,q be ftuaaciall,y respoüsí.ble for cergai!, ¡rreuirru amoulÈs as
hefeÍuaft'er províd.ed,; auö

T{EEREÀS, åe a mecha¡lsn Eor reduclng J.re erln expesure for
professíçnel ltabilfty, Med.Leal ceÐÈer íe wi.lx.lng Èo àssuñe such
respoasfbiliry¡'-{¡-

NOÌf, ÎHEREFOÎE, Ëhe parEies herego agree aE follows!

HEIIE.OSFECr TT RLTTTTç ET¡ãTT ¡IGR.EEMETÍIE

1. ¡TCRIC bas esEabllshed a three
FIan a

oraled hereiu by ¡efese¡¡ce,
beueËits of ehe Þlaq to lts

cEive
E, å"

.¡lr<r

trÖ as È
who are lssued, ä.
r¡hl-ch J.s atcachedRetrosoeccLve H¡.

herego*as E:*libi
tingrc. PIas Fartl,clparrt#
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IÍEc,ed ou Ëtxhiblt, D, at,cached hereto a:rd. incs¡æorated, herej_u bvbhfs reËerence, Èhe effeceive d,açe of, a+y pia¡. nartåelpanc;Épaztåcfp_aÈieu, or ts:¡nínatl^on of parEicJ.paråäa, fn gUå È1Àr1- sbaLlbe tlre date ou which NcRIe receives aoËice u.Ëeréor tlon Medf¡ãi
Çe=Eer.

2. Nçt,rc.agreeg _to lsgue ireuiospectÍve RaÈf.ug Þl"an
EudoreemenÈs c.o lca ¡rtysician lneureds who- oÈbe*¡iee qrraifft å^üacco¡daqee w'ith tbe sEa.uderd, r¡nd,enrci.uíng pracÈiËÊE of ÎNffi¡c and
rrh,o are mes¡bere of the .ätp.

3. Às a.ü, iaduceneur lo N*J¡C ,go saul¡e tE fo J,Esue ühe
Ret,respecÈ,íve ht+g El.a[ Erd,orEenÊrrta to LtE pb1æJ.cta-u j-ueureds
rrho are ¡neubers of Èhe .BFF, Medicar center agrees to be EoleLyrespoaslbre for. and. Ë,o Fay, any Addít,ioaar Þre¡rium 'duå iir
accorda¡ce nich ¿he l,errns oi tbe ÞlB¡'_. \.... _

4. lredleel censef sh¿ll ëarirespouåingIy be eur¿crei'ïorecelve Retr¡rø Preruirrn, iË any, a¡d iaweetüÊüË ieÈurn b,b,ereoÊ, fiany, Lu accorda¡ce rith the tèæs of trbe Þlao.

5. Notice of au¡r âdd.íE,ioaal Preml.u¡n due frcnr Medical Çenter,
_or-1uy_ReEura Premir¡u due tq Medicar cent,er,, e!¡å.lL be provlded, tà
MedLeaL cerÈer wlthtn 60 daya tollor$rg Ehe cloËe of Èh,eR,econcíIi¿tion Perfod, and paynênÈ due, wheËher to l.fedtcal cëfltêror fro¡n Med.fcal_ cenËer, sharr be due a^rd papble nieb,i¿ 30 daya ofreeelpE oË sa.id nsÈíçe.

nçf ãe
6. Medieal rg ob

In È,he eveot

hereu¡der are
recourge

a.nd.

¡qalre-ÊIry¡-trrdynêi:tË' or tt ls responsS-ble hereund,er whes. due, the
Coq4¡a¡y
íqcn¡:red. ia recoveri"ug eucb pay$êËt. from l,feÉtc¿l Center

ghall bave the rlght Èo retroveg teagón'!.le attarneyÊ fÉes

7. NCRIC bereby represeûtg aad ffarraûEË tåat any clal.trs uade
agal_nst, Fl-- Pa:iEiçiparrts_ rj,Il be processeê, l¡cluÕing Èb* EeÈEL¡rgaf loes rêseñ¡eg, ln Ehe norma]. a¡d. ordfnar¡r couree qf bhË
Conr¡lanyrs busl.uess, wiÈhoug consideraÈ1on ol thdånsuredr g ebaEuE
eE a Fla¿ Þartiel¡la.r.E, d ùi

8. Medlcal Cencet bereby tepreEents a¡d, y¿rrarrÈE thau j.t, ha¡uadel ffid rrirl conciuue to -nalsè, adÉquaEe proviaíon for Èbe
co¡lË,i.ûgÉBt, liå.bíIlÈ1es ic has aEsu¡ued, befeundef.

9. Med.Ícal Cel,eÈr wíIl provl,de NCRïC rith the foltowÍ.ag:

a. ¿ llsÈ of al,I F1a¡r paruicipa!Ès, aûd alry addttfous
or deleiionE thereeo;

ä
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b. cg!¡íeg of Med,icar genÈerrs â,grse'renE, betneen Meé,åealcer--er arf, Fa=råcipanr.s tìi u¡r* ãÈrã"ãliä* FiaeEtryP=og:lafl who a=e r=eured ri.rh r[ærc; ârñ-äËnd,n¡sgs,
lt pTyl as ¡uad,e_ Fr_on r,tue-ro ;f-., *r1t-äcb ÞlasPartl.ctpült, ¡hicþ couÈr"áf ehall include r',authorl'zauion by_ uhe pr¡¡. pàibiãlpant [i*Êo=* e.ds'¡bsÈar.ce satrÈf1çtsorr. Èo- 

-NcjRrc È.o rereage ÈoMed,i'ear cenrer - Èhe 'r¡¡o*,iirãu 
ËËe 

-ïo*m¡. iaParagraph 10 (a) (fü) belowr.

C¡ eopiea of , *'r¿ e.qy ao'etrdne'E' Èö, thÊ AFÞ ågreetrer.Ë,and

' 
fuËËË:il.Ë"åf"ffi.*,""fo:ilffirËîîrîi,*Ëläägreement. --Yl.;+

10- NçRrc a¡d a ¡'¡edtc"1 ce¡r,ter- representat,ive Fflr ¡ûeêEquafuê8rT .. Èo revÅew Ehe EtatuÉ of Ëne ø¡reraeron of È,heReËroepectlve Raelag plan.

a. .ã,r euch meeeingr, lTcRre 1111 þrcnrtde Medl,cal cêJlr,erFttJr Ehe follonl,ug:
í. for purtrloses of €röss-reference a¡d.co=Êí#a=+-"1 gr pùlr.ip-Eion or ¿"=r,io=ri"oËgF parc'tc{patJ.oa- tu the- pr*¡, I r-r"r of allptan FarEÍéi4?rrr" parefciparìirg- f"-îËe ptan,

ffi ËiË*,å'"'" ;Ë*i_*:*Fkr Æ: 
-T

ap¡rltea.ble; -'.
:Ll. ge ag-gregaÈê a-mor¡nt of lqeses rese'rr¡ed r¡¡d,ertbe plâËr a¡d, Ëhe ver¿fjc-artoq-U"lãot UyNRTC' s coÉsuLtLng s.ctsr¡aÐr;

i'i-i. wr'th. respe-c. - È,o Ë¡y ned.r.eal rnci.desg 0Ë
!¡rofees{qla1 rrebilj,ri crain rãporte¿ Eo ¡r(e,rcb_y a. ll*n fartf.cipaau usder Èhe FtaÃ
JH.ffiii'+JS:'""tij*"xi"rtfååt#
s¿rÍtÊ to Med,j.cal center, Èhe n4nÊ of -iåã
phyaiclaar-Ë,he A¿te ollue !'ucidêrrt, the daÈeeaid lacldent .F:._rêl,oËr,ed Èo rqi:Ri-Ç, -r"ü. ca,qrlatut or suft filed 1o a ceurt, õl-r-*ù îrits.respegE Co Sush 

- 
elafn; and any pÊ1¡netrts ¡naðeon,beha1f, oË salt' Ftai rartfcipåat tt-Ncr,ict

a¿ur¡

I'v- a revler¡ of Medrsal cenEer rfsk üå.Ë"Ë,gÐëBt,
acË,iwl,t,feg.
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11. tltriE ÀgueenenÈ shal1 reuai.n .i-E.fulI force a¡d effeeÈ, aE
Èo Ðay rener,ral, ext,eneåou of o** iEglrÊrce of lngura¡ce Fot:LcLes

-fiÈh Plaa E¡.üorsemestg lEsueü Èö Flalr ParÈicí¡nnEs durisg a,sl'
Þçerience Perioü, aud Ueüieal Ceu,Eèf traives noÈLce of, aqr a¡d all
gucb, renewalg, extengloo, Õr !.elr isEuil¡cee.

h. ÀnnuaIly, aE sueh meeEå¡g Èalring place Í¡ uhe firet
quarr,er of eaçh year, Medíca1 Ceneer rill prov{de HCEIC
wieh lbe scagêûËnÈ of Þfedical Ce¡,te¡ts Çegrrlllttng acguary
thac adeguat,e re8eE,lÎes have been nad,e for Èhe cotrtriage¡,È
lia.bílitfes Medieal ëenter: h^a.E asEumed uuËer tr'iE
Agreeme'tr,t.

1,?.. .tfrüe ågreemeng ehall reqna.la l-n tuIl force a¡d,. eÊfect,
ü!È,i1 all clat¡¡s appLlcable uo Èb,e flaal Þc¡lerlenee Period"of -the
Plan are finally closed or upo:t !¡aJnneEE of ¡naxf¡run ¡rreuriuu a¡¡ã¡¿t
requlred by paragraph 3 hereqf appl,tca.ble to |,he f1¡al Þr¡lerf.euce
Períod,, çbicbever oeeure fireÈ, For purpoeee oË thiE Þaragriapb. 12,
aay clai-u "çlosedr without paymenË fiãdê Ë,o, and a release havf:rE
bee¡r elgmed by, tbe clal¡ra¡e sball be eubJeÊÈ, Èo rêo¡rening, and any
payruèagË nade on bebalf of such, reopened clains sba1l be subJecr
Èol and, part oË, thE reÈrospêcç,fvd adJusÈiueuÈ accorùing to-tåe
Plan.

13. For pur¡losês of clarj.f i.cat,lou, âË.d uol, to vaa?, al'ter or
¡sa-j !L^ L-*- L----Ë 

-.. ^Â hl-^ Èt+- -!L--L-! 
iL---l¡ 

-è R-L!L¡&ë.¡¡rlÊI¡f¡ ç¡¡l= LËt¡n¡t lttÊÅçf¿À (¿¿ L¡¡ L{¡t= Jl¿i¿À¡¡ Êrt.ÇÉÇtlgt¿ ¿¡tt'jLËLl'l ElË.Ê,.õJ¡J-l¡J-l'
E a¡d iaeorporaÈeCl hereÍ-u by refere¿cei is êrr erample of Èhe
operatioa of the PIan

14. À11, bookkeepíng a¡d, record, keeping rball be hanÈIed ry
Nef.rc,

15. EBoa ni¡etl¡ (901_davEr ïrråEÈen uoÈ:leÉ prJ.or to Ëhe ead
of any ffectiwe after-the la.gt day of
sueh A:c¡¡eifence Period, the Flaa nay be Èisconl,iiugd by eÍb,ber
ÞÉrtylærs-.,4augeå provj.ded thåE Huch dåeeonEl:ruårgee she-ll EoÈ affecÈ
a.rry -obltgaËfou* or liabfltty accúüêd Brfor tp Èbe dace of sucl,
dåEcouËiuuarce. For pu=poses of, Èhls para$Êeph L5, rcausef Ehall
¡!eã!, atry üË.tserlal breacb. of the tenBg of, th{s ågEeeuent, ar alry
ehâñge ln any applícable federal, sÈate er local 1aw shlc¡ would.
render a:ry of tbe ceas of th,le ågrreenenu ¡¡¿Iawful,

16. If uoslce ia regui"reil to be giveu }rf eiEher Fa+yother, tc nay be giveu by regLstered or cêrtftied uatl
receípt, requeÈted,, postage prepald, or personal delfvery
sÈher paruT add¡esEed, ae fpllowsi

t.o tbe
reÈu¡m,
Èó Èhe

4
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.....,....å:r"lr}Éê

Tf E.O IÛC..IC:

If E0 Med.tcal
Cen!,ê¡:

!4r. De\rtd E. LlÈt1ê
President,
NatLonal cäFltal trsÈerrrLÈêrg, Iac.
åEtotãey-l¡-fact for
l{ational Captcal necl.¡rrocal IrsutãüËe
Coq)ä.uy
2L7 0 Wl,sco¡.gL:r .Àve¡ue
l{aahJ,ngtor, Þ,C, Z0O0?

Íhe d.aÈe of sen¡J.ee of, any suc!. Dotice ebarl be cbe daÈetÌra¡ sucb uotLcê íe deposited rrít¡ihe u.g. poEcái gã=rrce or tte
dat,e of peieoaal del{vè¡1r, as appllcable-

L7. Medical Cesber hereby $aranËB a¡direpresêüÈË thaÈ lt håH
nade,_aod aErees to^provÍde Ndnrc $tÈL lts audÍÈorre or acbr:ary's
a¡qual staËemeú¡ uefl.ectsi¡g, adeguate pronfalon for the eonttuE-ereItåbf].itles Ír has asgumed nereuãüer,

18. $rl,s -.AEreenenE.co.ltltutses the enciïe agfëÊtreat, betweeuthe parties eld uo urodLflcationgr añêndmenbs or aãdlrlous Èberetogh=lt be bin¡fng r:¡¡less iu wrltfng and e¡cecuEedþ alr *e partrãe
berego

19. Ehis .e,gï-êÉaent eball not be asslgnable u'rtbout rhe prLor
rrrj"tt,e!. canse!.ts of the partLes b.ereÈo.

20. Ehe agreemeaEs¡ Een¡s á¡O co¡rdl.ti.o¡s çonEal¡ed heref¡¡eha.ll be bindtug upoü, anå inure Eo Èhe beneflr öf the partf.ea
hereto a¡d t.hetr'respectlve EuccessorE and assígns, tf HÉy.

¡'lfr, G. Paerfclc Rä.uer' Få,CHE
Þresld,eat, e ChiÊf Exeeuri¡æ Officer

Coluqìbla Eospltal fer Wme¡r Medlcal Cê!,ter
24?,8 I¡ Sbreet, l{.T{.
TVashåuEcon, D.C. ?0032 '. .- .' .\

Àgaeenent, iE made a¡d, execuÈeé Í¿ lbe Dfetrfc¿.qf
Ebel.L be Eoveraed, by tbe .ilaw of tb,e DietricÈ of

21. rbls
CoJ.r¡¡bla, a.ud
CoÏrnbla.

5
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.-..',:.:.. ]'\.r.ryJlReË.ætilî.:r:.

I}I I{tl¡{ESS }IEBEOF, thê Fårt,ieE have .causeËl their
corlraraEe na¡ûËE to þe subscrll¡ed. hesero by tl¡eir duly authsrl,ged,
offlcere or attor:ueys-:ln-fact, a¡d theLr corporage-Eeal. tö be
herer:aEo afËj:ced, effeettve Ë,be dlay and, year first, alot¡e $cl,Ueeu.

AEIEST:

(Corporate se+l)

fltrTËST:

¡tsÍIOHhIr CåÞITåL, UHDERI{Hf,IERS, Îl{e.
.aÈÈoraey-åa-FacÈ for

' IBTIONAIT CåPIEÃfr RECIEROCåÍr
IrÍsIIRtA¡rcxE cQMpå¡w tNcgIEl

BI;
t t

COIrÐ¡:FIJÈ r{o¡{Ë!û

(Corporale geal)

6
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¡r.

B

D

E

I¡i.eu of ÈçhlblÈs

RÊÈroepectLve Eablug Flalr

llEÈendl¡E FaÉ.ulb¡r Frogrem Agreemeut

RetrospecÈ:Lve Ratirrg Pl¡¡ Ëud,orsÉrnÊÉ,È

I.Lsu of T.*tlal pla¡ narÈ,LcÍ¡lerÈE

Þcalçle of operaË,{on pf Èhe ÞIa¡

7
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IIIR.EE T-EÀR, RHTROSFECîI]IB,FJLTI¡IG ÞI¡Àr$

flre Na¡Loaal êapital Reciprocal Insura¡ice Couçany Recrospecclve
Rã.Èijôg PLa.u,, heiei¡¿ËÈer rêferred to as Èbe fÞLa.o.r' LE arraiJab1e
on.ly to physlcla¡g lasrrred, by NatS.onal Capl.tal. Recfprocal
Insura¡ce Coryany (rlICRICf) uho a¡e partlclpânÈs :i¡, È¡d I'fed,tca1
CeËEertE AEÈenùiag FacrrJ.try progra¡r ('ÀtP') refereaced in Èbe
ReÈrospectlve Ratl¡g Pla¿ Agne€üertË, betrree¡r NCRÍC aüd t{eåleal
CêoÈer dased Se¡rtøber 1, 1993r (Èbe ;AgrêemenËr) and rho have been
lsEuetl a retrospecÈiva raÈíËE pla¡ prenfisn adjusÈment, e¡d.orsement,
hpr W(nfc. The ¡rP þas beeu'eetablLsbêd far Ehe Þri+a:qf pu¡Bose of
iryleneat:iJng praeul,ce ¡lrotocole relatíag to d,elivery of patLeot,
healÈh caúe; intividual medlcal ptofeseisual ltaþI1tty Bo'Ll,iåee,i. Lssuecl Èo Plan Partlci¡:alÈÊ ÈËe sr5jþet to reÈrospecEivd räÉng-'l¡
accorda¡rce with the follotriag Èerms a¡d, co¡d,itfpne I

L. FLau tre:n. Tbe tein of, tåe Þlaa Ehal1 be tbree years,
begírninlt oÉ Septeurber.I', 1993 "rd endluE ou SepË,enber 1, -1996.
Tb,e PIa.u shaü èonsLse of, three sêFeråt,e a¡rd, d,j.Etinct, Ëcperier.ce
FerLçds of,l

Beglnni.ng 12:01 Â.M. on arr4-Endlnq 12:01 Jl.M. on

SepÈ,ernber 1, 1993 SepÈe!îber 1, 1994. SepEenrbeú 1, L994 $eptember 1, 1995
Sepceurber 1, 1995 Sept,ember 1, 1996

2. Fre¡fi:ae Éaroed to Þ1ää Þarg{ç{ua¿tg. Tbe prenfula
cbarged to a¡d paid by PJ.en ParEiclplu¡Ës Êor Êçreerage lt-tita ot
$5001 000 each clêüû 

- for Conrerage A, 'Physfclare ûrd sü,r3eoÉE
Indfvtåuel Profeeef,o¡¿t Li,abfliuy' shaIl. bè ÈiecouaEed by 19t of
Èbe oEherrrlse apptica.ble preulum for Eucb eovÊreEe, Il,l.thougb. tbat,
ptelriurl åe subJeÈÈ Èo reÊroepeËÈive aåJueËmenÈ as ËëÈ forrlr below,
ns Plan ParË{clpa¡,t eb¿Il be responeÍJole for, qr estltled Èo, atry

.adåit,l.ouaI or reEu¡n prenJ.rul. Ehe obltgaÈioü Èo pay adÉitlorta-L
prerrriru, (1f any) , ârôd Èbe righg to receive re¡uru prentun (Lf a¡y),
Ehall be sole1y tba¿ of ÞfeÉl,cal Ceacer-. s

3, Ret:roeEecÞly-q-n¿Ëþ.9¡-Prern$,lgF, ?oËür14, Î:bÉ:etrtos¡ncUåne
Bremturt föË any Recone:llfatfou wttl be cal.erll.aEed as folLowe:

ReÈToEpective PreurÍr¡ro {subject Èo eetaÞlieheü l.firi¡ü¡rû.and I'fa¡d¡rua
- Preqlü¡rs) -

{ [ t Lf.oss Resgry-esl 'x. (Developmea,E FacËor) J + Faíd I¡ossesl !t- :E-lFcount-Ector) + Baeis Fre¡rium.

lÏote¡ Tlhe a¡üöul1E of L,oaseg iacludeú tn Ëhe calaùatioa of Èbe

EEETFÏT ã.

8eÈrsspêctive' prerrlun
hereL¡atter def-i¡ed,,

ls ecÈ Èo tbe IJôss I¿lnitatLoa as¡
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Sept,ernber,l
.sePÈÊtrù]er 1

\ SepEe,mber I

. t. - Fp,r¡bl=aatl,qa*of ,E¡re=erl,ençe,Ferlod.e. Eacb ËxperiguçePeriod ehalr ne 'urïïiäL"g ffirr""¡r*pra-ium ërrouÐ,!,s, pt.tt fact,ors end the reËiå=pecÈive raÈÈng preu,iunfçm¡¡la. À-s recoñciliatíona becomê due for each a:<¡lerience Feriod.,ÈÞ.e_ cîÎFle:ed., -i¡dtviduaLry _reeoncileå iËlro=p.crive prenruns f or
--qFl+tbre Þqre=ie¡ce perfï¿s shart be c-o"¡-i-n-e¿ È,; 

-¿ËËä,i"e 
th,eEo-.eI l¿eEroEpecr,fve greníl¡n.

- -. . l- - 
R.eeoaatrtettonq. , 

' *,econclríaEl.onE to deeeîntnea€d,itic=a] or re-*urmlErcum arnourÈE trb,ie!, ray be due Hill bepe=fomed accc:d3rig Eo the follorr¡l^ul;C*d"fer '
.gcperj.etiee pFrlod Firer Reçpnelllerfon bate

, 1993 Èo Sepeenbêr 1, 1994
, 1994 to SepË,enbetr 1, 1995
, 199é,ito September 1, 1996

Se¡leember 1, ,rg96
sepcember 1r lg.gJ
Septenber 1, :.ggg\

Add.iEtoual reconcill'acíoüs wtll eontsiuue to be couducted aÈatrÞeequeuÈ Èwelve ¡nout!, tqter¡¡alE rroi¿i-ari tosses -rèpãiEËa durlngtJre strprr.cable Ex¡rerteace pèfiod a,3e-frr-ïly E:åJJ:-ï==*porredloEs sha11 not bè deemed, tln"[i-iri*o - r¡nuir the earll.er ofpalme'b ro uhe.clal¡na¡t sgçl exec.tiou otã;èr.a;ã uy ãnJ?-rauaaË,or the ææiratiol of ¡he sÈ,aeuae of r¡.rrrtãsrcng ror îne crãlrci.Tii::* jl"=^i1-1*T:li::ry,=: ;¡a_{r -n"F Ë Fr.úã- rËåùî crosed,r
-. --*-¡ -*;vËÞ-\¿ Ë¿L¡¿rr¡r¡r, rJaÍ-B¡Er¡-tr EtrAL¿ jle au¡ljetrt, to reapenlug, âñdå¡Ir. palmeuEe ¡nad.e ôr behà1f of euch ,eopËneå elJfuiå;bal1 besubJecÈ Eo¡ a.uct BarÈ of,, rhe recãnãilrafrãr; proceBE.

Itithfu afucty _ _(60¡ daya - of È,he ReconcLllar,Lon DaEe,REconc:l1íatlous riu be ferforined by NcRrc ü+ a reporÈ cöúÈaJñ{4gt'be Flan earculatfons '"'-d a EfaÈerneåc iåbi*"rr"g a-är-ie-iir¿"¡ 
"r*dse Èo ( rreru:¡ prenårærl - oi-ã"ã- froã- i;ããäitroaai- ir*t -.)tdedtcat ce¡,Eer r¡sctler erre Ée¡as of -rhê- ptarì ;ïä-iËË*äåor*a ¿oMedfcar ceater.- åsy aj$ouqus ^due ãimer-trtsr frc{q, MedLcal cs:Eergbatl be due and pa1åiltwrEhl,r-Ëntril-i¡õi aays of r.he daÈe of ËhesEatene!.t, for eaEe.

6, Dete .rre asou¡ffior ïeÈurr preqlun due alte¡ eacb,Becoucitiar,Lon 
'ñilr be catculaÈg uy -ar:urã*r"g thä}"ËJÀpecrlve¡rreuriun Ërçm I+, applieabie oepóair F"ù[*í f ú - Èhe- er:ÞJ ecËBrperleace period (e) l-

7: DE-ff¡rt't?rs- ås 
'*sed 

hereia, tbç fo110wíng Èerns shåuËarre Èhe neaai¡ga i.trdica¡ed.c

iEralc prerq¿r¡Er meaag the cqnbLued. aqounÈ of theadnLaisÈFaulvÉ erqre'se cüazge a¡d, thã-Guænee ctrarge due torrG^rc- Trre admi¿iatratiwe eiqle'lEe c¡arg,e Ëbarl be 14.04t of ÈhesttÞJect Frenirrn; cbe i¿surance charg" "f,alf ¡* *"iluràiåå-ny
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lq¡rtiply¡tr9 Èhe subjecÈ Þremiu¡n by tbe L¡suranee charge factor setsforcb, below¡

Ittreef3) YÊ+r Subjeee p.,ççmí,¡g Tnsuralrtre Charge Faetoq

20.7t
13.?r

.4*

.9*

.7t

.0!

.3t

.9t
,5t
.1t
.Êt

g

6
5

4
?

3
3
2

999
999
999
999
999
9e9
999
999
e99
999

565
trol
6].7
643
669
696

-s-s-s
-$-s-s
-$-$

s
s
$
$
s
$
s
Þ
s
s
èY

1,5391000 - $ t,
2t566,000 . s 3,

t
,
t
I
t
,

3 r 592,0Q0
4, 618f 000
5, Ë44,000
6r 570r000
?, 69?,000
Br 723,000
g,749, 000

10,7?5,000

4,
J'

6,
7,
8 ì122,
9 ,749,

LO,774,
11,800,

11,9011000 - a¡d over

lear 1 Reconclli.auion
lear 2 Recri¡rcllfati.oa
Tear 3 RÉeouci.li.agLou
YHar 4 RecouslllaÈloo
lear 5 Recouciliation
å-L1 ÉlrbsequeaE Reco¡,cLlLatíons-

rDeposfÈ pse¡oLulqr neane, the subJecc Þre¡rir¡n m¡tÈiplted br
Figh.tl:"lf perceat (stt) . _ I'hia_percenuage ifiáfÏ rernaLa -råshã.gãä
lor tttê Ë,hree year.term of the ÞIan_

r^Devejlo¡rae=Ë, Factorr !iea!.g ghe factorË,by shl,ch L¡ose Resefi¡egae rttltrJ.¡1" ied' fo{ n-u+:o_se^s_ of dele=ai¿i¡g d.edelo¡red, lcEses. Tbesefacsorg shart aFpri a¡ fq.r_rong ä.üd. shau-rêtratn-iñh*dJ{ for Èb,ethree yêar Een¡- of rhe pl.an a¡d, Erl recouci.tLicGoE -ãFpiiã"bl"
låereEs:

88.5+
87.5t
90.5t
96. 0+

100.0t
100.03

'Dlscou¡,E Fpstorr ütêË:rs a facÈor of 86.33+. Íhie fectser eha.Il¡ev¡:¡{4 uncha:rged for tbe tåreE-year terr of Ehe ti."-. --'

. rE4rerfe¡rea Pe¡Lod,¡ shall sea¿ rhe ls1tl.aI Éwelr¡e (12) sroacbperfod coffire,ue_{,'ng sepç+rÞer 1, 1993 and eacb e-.thsequenr-eùeine tiãi
Fo¡rÈh perLod,_durÍ.ng',rhteh È,he FIa¡, ig ln qffecÈ, -Sbould thÊ Èiiq'be cs:rd.-uaÈed.príoi !o -Ebg-eFd ot ary nçerfentre De;iod; Èú pio-ratsed perlod ím¡ol"ved ehail be d,eeueEt tdbe Ê-a r:çerJ.enåe perioa.

r rs¡rËrrT ge r g]{er r 
-ne+s -rJre_ 

caryraay r e Þå1æi clang and surgeÕrw' t|odifted clatrrs-lrade Dtedl,cal prorãealo¡al ' r,iaú¿rruf- c.tËr:*t;
- Plr"y, H,errieed rr.aa'a1y 7-, 1_99s, ol a"y reprác-.r'"ot,--ñiiËtmbaeElea!,ly issued, and a.uy r¡'rdgràeneate tteregã.

rf¡êEeEEt ntÊaÊ.E È,he obllgSÈf.oas asEuned by the coupaa,y onbebarf of Fraa parËicipa¡te -ån accorda¡ee srfu ube Èeuns ä.od.co¡rd.Ítl'ons coutaiued 1n äud, ap¡rlicalle to coveraje .e, ãf Seccl,o¡r fof tbe Irreura,ûcÊ ÞolLey.

. itess &f,¡qltatfÊr' - for the purçose of apprl,caElon of Èhe
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reeroEpeetrlve FaEIDE ItrenLun, fOntula, Iosses ehall 'be limited, t,o
Àllocated Loss Àdjuscrrest Ecpeüses ¡llus Èhe louer oË (i) $500,000
J.n fudennl,cy, or (ií) Èhe actual aüoË¡È of Þhe lose.
Notwl¡heÈaadÍng the foregofuE, bowever, Ëor claf¡r arËuÉÈE Lr¡ excesE
of $5001000. tbe e¡¡or¡nt ål.loeated I¡oEs ÃdjustmegE E¡ç)e¡rses ahall
be ll¡rtted to a pro-riaLêd alror¡sE eq¡a1, Èo Ebe ratia of, $500r00t t'o
tbe coeal trdeneity aaouJtÈ ap¡rlícable.

¡LogE Eêseæesr neang allocår,¿ons Bo pay loseeE thaE basre beeu
üacnrrred,, -Og_-¿r:r 1åkel$--¡o-åq-lR-ql¡F_qÜ end rePoTteü durfrag the
ÈÍrnÊ the FiãñE {n ett-ect, buÈ cffi*ffie not' yet beeu' Falü.

rua:rtlrt¡E Pre¡¡!.rsr EsaEEr the Ë:Éiüu¡[ regrogpeËË,ívÈ preuÉun
rrhLch ehalI be due under cbe Pla¡.. TIre ¡{axi.u¡¡a Premlu¡n,shell be
egr¡al Eo ore hr¡¡¡dred â¡d. fif,uear Per:çenE (115*) of thê,, SubjècË'
Preurft¡m a"söu!È. : '-.-...-,

r¡,tlnf^¡xr¡¡q, Preol.nrnr ureans tbe ntn^f-ru¡¡n retrospecEive pie*fu:n
uh:leh shalL be due uÃüër Ehe Plaa. The l,fitrl¡f,trÊ PremÍun eha.ll be
egual EÉ.EevenÈy-fi't¡Ë Fèrêedt (?5tl of Ehe srrbJect Premiu¡n anounu'

r9al,d ¡¡össésr urèä¡tËt loss a¡tounee palå Èry Nffi,Ie æ beh¿lf oË
FIa¡. FarElcilrE-ü,EB l"s aecorda¡rce tltb Correrage ,ã. _- Phyalcl¡ns anå
SuËgêo¡tg fsdlvldu¿I Þrof eEsLçual ¡¡l +tltEy_ - Section f , SubËêcBi.orl
2 (êagerage Àgueeoeats) ã:¡d, srùEêcEloü 6 (SuppleneTË"ary PaymenÈs)
of the tttsuåtrce PoLiey. Pafd !,oeeeE are eubjecE tso i¡ose
1,j[miÈ,aBl,oû, d,eËlned.abover .

rllaa Þartt cl¡lsat,si rûêaü.Ë, tshose phystciane lnsured by NG,IC
puËHua¡rb Èo laflrrårce Follcles eudorbed. wlBb Ehe reEroapecÈÍve
ratfngr FIa¡, prerriuu adJuatnenE endorse¡nenË, a¡d who êrÊ mêüberH oË
tbe åFF.

rsubJect lre¡t[lqr EreË¡¡IE the toEat cf Ëhe uadlscounte-d-prentr:rns
lüä.È voul.á be charged Èo physlcla.u..i¡suredg for çcrrerage Li$åEa of
$500rö0ô eacb clai¡a r¡¡der SecEloo' Tr Su.beectåo¡r ?' eørrerage år_of,
Èhe Insut'a¡ce Fottq¿ i,f eai.d pbysicia.u-j.nau¡eds lrere not Flan
FarÈLcipaats. For €b'e aecond aad tbtr¿ E:c¡lerieuce Fer{ods, Ehe
SubJ ec¡- premlu¡n sba1l be dete¡¡ri,sed þy NCF,I C' e co¡sultíug 

_ 
acuua.:r¡r,

buË-ghall uol exceed 83t, aor be lege-EbËd' 77t, of tbe undl.eeounted
¡rrernJ,um charged. for cor¡eaage }l¡rlÈs of $1 Iail.liça each elat¡n/$3
nfJ.lJ.oq aggregaee,

É
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IN THE SUPERIOR COURT OF THE DISTzuCT OF COLUMBIA
Civil Division

Plaintift

NCzuC,INC.,

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.,

v

)
)
)
)
)
)
)
)
)
)

Civil Action No. 00-0007308
Calendar 8 -- Judge Davis
Next Event: Discovery Closes, llday 12,2001

Defendant

CERTIFICATE REGARDING DISCOVERY Tù¡¡r-t r* É- ,"øa"

Fi

I hereby certify that on the 5th day of April,200t,I served 
"r "ilÉÞ;uilp,_c¡,.u¡g1!,by 

hand
''.r'..i.,.iii.ii .i..

delivery, a copy of Defendant's Objections to Plaintiff s Notice of Deposition Pursuant to

Superior Court Rule 30lbX6). I certifu that I will retain the original of these documents in my

possession, without alteration, until the case is concluded in this Court, the time for noting an

appeal or petitioning for a writ of certiorari has expired, and any such appeal or petition has been

decided.

Dated: April5,2001

*-,;Y,Yì,fl,ï&'Hvma¡r-qr,¡J \r,r,ÉJ"t{'$ i,.,}ry;(iÈ

Joseph
Kellogg, uber, T Evans, P.L.L.C.
1615 M treet, N.'W., Suite
V/ashington, D.C. 20036
(202) 326-7900

Attorney for:
D E F E ND ANT/ C O U N TE R-P LA IN TI F F
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.
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IN THE SUPER.IOR COURT OF THE DISTRICT OF GOLUMBIA
Civil Division

Plaintiff,

NCR|C, INC

V

COLUMBIA HOSPITAI- FOR WOMEN
MEDICAL CENTER,,INC.

)

)
)

)

)
)

)

)

)

)

Civil Action No. 0007308-00
Caièndar #8
Judge Linda Kay Davis
Next Event: Discovery close 5112101

Defendant.

MOTION IN LIMINE TO EXCLUDE EXPERTS OF DEFENDANT OR, IN THE
ALTERNATIVE, TO COMPEL DEFENDANT TO PROVIDE THE ANSWER TO

TNTERROGATORY OR SUPPLEMENT rTS RULE 26(8) 4) STATEMENT AND FOR
LEAVE TO TAKE DEPOSITIONS OF DEFENDANT'S EXPERTS

Plaintitf, NCR¡C, lnc., by counsel, moves this Court pursuant to SCR Rule 37, the

procedures of the General Order for Civil ll cases, and SCR 26(bX4XA)(ii) for an order:

a. precluding defendant from offering any testimony from expert witnesses at

trial for failure to provide (i) the subject matter on which defendant's experts are expected
ì

to testífy; (ii) the substance of the facts and opinions to which defendant's expert is

avna¡fa¡{ fn facfifrr an¡l /iii\ â arrrnrnârrr nf fha nrnrrnrlc fnr aanh nnininn'nrv^Hvvrvv rv lvgr.rJ t qr rv \¡¡¡,/' q s9¡. r¡ r ¡u¡, ¡rv¡ ¡t v¡

b. alternatively, compelling defendant to provide the information required by

plaintiffs interrogatory and SCR 26(bX4XAXi) as required by the Court's Scheduling Order;

and

c. granting plaintiff leave tq take the depositions of defendant's experts if the

alternative relief is granted.

The bases and grounds for this Motion are as follows:

1. On October 26, 2000, plaintiff propounded its standard interrogatory no. 4 to

16d-000529



defendant tracking the language of SCR 26(bX4XAXi) and by,which plaintiff sought to

discovery defendant's experts, their opinions, and the factual basis for their opinions:

4. State the name and address of each and every expert whom you
expect to call as an expert witness at trial, and as to each state:

(a) the subject matter on which the expert is expected to testify;

(b) the substance of the facts and opinions to which the expert is
expected to testify; and

(c) a summary of the grounds for each opinion.

2. Defendant provided the following answer about November 27,2000:

RESPONSE TO INTERROGATORY NO. 4:

Subject to and without waiving the foregoing objections, Medical
Center responds as follows: Medical Center has not presently identified
which experts, if any, it expects to call as witnesses at trial. The informati0n
sought by this lnterrogatory will be provided at the time and in the form
compliant with ISCR 16].

3. About March 12, 2001, defendant filed its SCR 24 (b)(4) statement in

accordance with the Scheduling Order. In the statement, defendant identified its experts

but provided only the following description of the opinions and factual bases for the

oprnrons:

*

*

*

*

*

*

5. . . .,these experts have not rendered any opinions or written reports.
Accordingly, Columbia is unable at this time to set forth the substance of the
facts and opinions to which the experts are expected to testify, and a
summary and grounds for each opinion.

4. Defendant has utterly failed to provide any of the information required by the

plaintiffs interrogatory and the Court's Scheduling Order on experts, much less in a timely

manner.

- ¿-
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5. The deadline for completion of discovery is May 12,2001.

6. Plaintitf has been and will continue to be prejudiced in the completion of

discovery and preparation for trial by defendant's failure to provide the information on

experts required of it.

7. Defendant's failure to provide the expert'information is due to its own lack of

diligence and lack of gbod faith efforts to conduct and complete discovery. For a more

detailed description of defendant's failures, plaintiff incorporates herein the matter set for

in its Opposition to Motion to Amend Scheduling Order.

L Defendant's failure to comply with the Rules and this Court's order entitles

plaintiff to a order precluding or preventing defendant from offering any expert testimony

at trial.

9. Alternatively, plaintiff is entítled to obtain the information on expefts

designated by defendant, and this Court must compel defendant to produce that

information.

10. ln the event the Court denies plaintiffs motíon to preclude expert testimony

by defendant. the information provided by defendant is so inadequate that plaintiff needs

to depose the experts to obtain their opinions and grounds for their opinions. Under the

circumstances requiring plaintiff to depose the experts, the Court should order that

defendant wilt bear the costs of these experts since defendant made it necessary to take

these depositions. 
l.

11. Any depositions to be taken of defendant's experts must occur before May

12,2001, the discovery cut-off deadline.

WHEREFORE, plaintiff prays this Court enter an order:

-3-
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a. preclud¡ng defendant from offering any testimony from expert witnesses at

trial for failure to provide the subject matter on which defendant's experts are expected to

testify; the substance of the facts and opinions to which defendant's expert is expected

to testify; and a summary of the grounds for each opinion; or

b. alternatively, compelling defendant to piovide the information required by

plaintiffs interrogatory ánd SCR 26(bX4XAXi) as required by the Court's Scheduling Order

by April 15,2001or granting the relief of excluding such expert testimony at trial; and

c. granting plaintiff leave to take the depositions of defendant's experts if the

alternative relief is granted, but with defendant to bear to the costs of fees and expenses

of these experts.

d. awarding plaintiff it costs incurred in having to file this motion and obtain this

relief
(-*-

Niedermayer, Esq. D. . Bar #180380
7 5 Wisconsin Avenue, Suite 500
Bethesda, MD 20814
Telephone: (301 ) 951-4456

Attorney for Plaintiff

-4-
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1

MEMORANDUM OF POINTS AND AUTI-IORITIES

SCR Rule 37.

General Order for Civil ll cases.

scR 26(bx4xAxi¡).

The Court's Scheduling Order of January 12, 2001.

2.

3.

4.

Uut
Niedermayer, Esq 80380

-5-

16d-000533



CERTIFICAT¡ON OF GOOD FA¡TH EFFORTS TO SECURE CONSENT AÍ{D
RESOLVE DISCOVERY DISPUTES WITH DEFENDANT

The undersigned counsel hereby certifies that he made good faith efforts to

secure the discovery which is the subject of this Motion:

1. Prior to March 16, 2001, counsel for plaintiff telephoned defendant's

counsel and requested that the expert information be provided. Defendant responded

with the substance of what is contained in its Rule 26(b)(4) statement at fl 5.

2. On March 16,2001, counsel for plaintiff wrote defendant's counsel

and requested consent to take the depositions of defendant's experts. A copy of

defendant's response is attached.

3. Further efforts to obtain the information and consent would be

nugatory given the response of defendant.

l. Niedermayer, #1 80380

CERTIF¡CATE OF SERVICE

I HEREBY CERTIFY, that on April 12, 2001, a copy of the foregoing Motion
was mailed, first class mail, postage prepaid to:

Joseph K. Leahy, Esq.
Kellogg, Huber, Hansen, Todd & Evans, PLLC
1615 M Street, N.W., Suite 400
Washington, DC 20006 :

l^"

l,/4-<
Roy

-6-

Niedermayer, Esq 80380
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TO 3øø 1 SB3Ø I 35 I Ø585 P .Ø?

HENK EIRANDS
SEAN À LEV
EVAN T. LEO
ANTONIA M. APTS
MICHAÈL J, GUZMAN
AARON M. PÀNNËH
DAVID E. ËO55
SILVIJA A, 5TRIK¡S
RICHAËÞ 11, ETERN, OF çOUN5EL

lf ÊR 1S'ø I 17: ØØ FR

MICHAEL K, KELLOËç
FETERW. HUEER
MARK Ç, HANSËN
K, CHRIS TOOD
MAIIK L. EVANS
STEVEN F. ËIENZ
NEIL M. CORSUCH
GEOFFFIEY M, KLINEBÉÊË
HEJD M, FIGEL

Kelloac, HUEER, HnF¡seN, Tooo & Evnn¡s, p,L,Lc.
SUMNER ÊQUARE

IEIS M SÏREET, N.W.

sutTE 400
WASHtNGTQN. Þ.C. eQASE-3eOg

(eo2) 3e€-7Êô9
FAËSIMILE;

räÖrt 3eË-7Ê99

March 19,2001

BY F'ACSIMILE

Roy T- Niedermayer, Esquire
7475 \ilísconsin Avenue, Suite soO

Bethesda, Maryland 208 I 4

NCRIC. Inc. v, Columbia llospital for'Women Medical C-enter.I¡c.,
Civil ActÍon No. 0007308-00

DcarRoy:

I write i-u response to your letter, which I rçceived on Friday, March 16, 2001.

I am open to the possibility of consentiflg to Ëxpert dcpositions pursuant 1o Superior
Court Rule of Civil Procedure 26(bX4XA)(ii)- However, I am currently unabie to inform you,
one way or another, regarding whcther I will consent to such depositions.

As you know, Columbia is currently in the process of attempting to obtain experts" lf and
when Columbia retains any expert(s), I rvill notify you promptly. Once Colunba receives
docurïents from NCRIC, and once Columbia's experts.have a reasonable opporlunity to review
thc relevant documents and develop their opirtions, I will be in a positíon to advise you regardirrg
whether I will consent to the proposed dcpositions. If NCRIC provides documents to Columbia
in a timely manner, I expect that I maybe able to inform you whcther Columbia wiil consent to
the depositions you pröpose in time for you to prepare for the dates you propose, May 8-9, 2001.

Re:

x>t< TOTÊL PÊGE. ØØ?. **
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Givil Division

Plaintiff,

V

coLUMBIA HOSPTTAL FOR WOMEN
MEDICAL CENTER, INC.

Civil Action No. 0007308-00
Calèndar #8
Judge Linda Kay Davis
Next Event: Discovery close 5112101

)

)

)

)

)

)

)
)

)
)Defendant.

ORDER 
'N 

t'M'AfE TO EXCLUDE EXPERTS OF DEFENDANT

This matter having come before the Court on plaintiffs Motion in Limíneto

Exclude Experts of Defendant Or, in the Alternative, to Compel Defendant to Provide the

Answer to lnterrogatory or Supplement its Rule 26(b) 4) Statement and for Leave to Take

Depositions of Defendant's Experts, and the Court having considered the grounds and

arguments of the parties, it is this dayof ,2001

ORDERED that the Motion of plaintiff be and the same is hereby GRANTED;

and it is further

ORDERED that defendant shall not offer any testimony from expert

witnesses at trial for failure to provide the subject matter on which defendant's expefts are

expected to testífy; the substance of the facts and opinions to which defendant's expert

is expected to testify; and a summary of the grounds for each opinion in compliance with

the Court's Rules and Scheduling Order.

ORDERED that defendant shall pay plaintiff the sum of

as reasonable attorneys'fees and costs incurred in having to file this motion and obtain

this relief.
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IORDERED that defendant shall provide to plaintiff by ,2001

the information required by plaintiffs interrogatory no.4 and SCR 26(bX4XAX¡) as required

by the Court's Scheduling Order by April 15,2001; and it is further

ORDERED that plaintiff is granted leave to take the depositions of defendant's

experts at a date prior to the deadline for completionbf discovery, but with defendant to

bear to the costs of fees and expenses of these experts.]

Linda Kay Davis, Superior Court Judge

cc

Roy Niedermayer, Esq. D.C.
7475 Wisconsin Avenue, Suite 500
Bethesda, MD 20814

Joseph K. Leahy, Esq.
Kellogg, Huber, Hansen, Todd & Evans, PLLC
1615 M Street, N.W., Suite 400
Washington, DC 20006

-2-
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IN THE SUPERIOR COURT OF THE DISTzuCT OF COLUMBIA
Civil Division

NCzuC, INC.,

P I ai n ti fflCounter-D efendant,

v Civil Action No. 00-0007308
Calendar 8 -- Judge Davis

COLLMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.,

D efendant/C ounter-P I ainti ff.

ORDER

WHEREFORE, upon consideration of the points and authorities submitted by the parties,

and for good cause shown, Defendant Columbia Hospital for Women Medical Center, Inc.'s

Motion to Amend Scheduline Order is hereby GRANTED, and the Scheduling Order dated

January 12,2001is amended as follows:

1. This case is transferred to Track 4; and

2. the deadlines for this case are amended to state as follows

Deadline for discovery requests
Exchange witness lists :

Proponent's ruie 26(b) :

Opponent's rule 26(b):
Discovery closes:
Deadline for filing motions:
Dispositive motions decided:
ADR:
Pretrial:

6 tL¡or

SO ORDERED

)
)
)
)
)
)
)
)
)
)

I
I

1 101

/0t
t0l
/01

fq- Plo¡*h'$ .,^&
tþ,la t,
pt"ì^tì4fù,^l+!.

&

ttltz- /0-----ts-----
3o'60 days

1 - "lru /0t

Dated: 5 2001

Judge Linda K. VIS
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IN THE SUPERIOR COURT OF THE DISTRIGT OF GOLUMBIA
CiVil Division 
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tri6r*i\ È; ::i'r¡r
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NCRIC, INC

Plaintiff,

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.

Civil Action No. 00-007308
Calendar #B
Judge Linda Kay Davis
Next Event: Discovery Close
Bt12t01

)

)

)

)

)

)

)

)

)

)

)Defendant

CERTIFICATE OF S VICE OF DISCOVERY

I HEREBY CERTIFY, that on July 16,2001, a copy of plaintiff's Responses
of Plaintiff to Defendant's Third Requests for Production of Documents from Defendants
was serued by first class mail on:

Joseph K. Leahy, Esq.
Kellogg, Huber, Hansen, Todd & Evans, PLLC
1615 M Street, N.W., Suite 400
Washington, DC 20006

Niedermayer, Eso. #1 380
3B esda Metro Center, Suite 430
Bethesda, MD 20814
Telephone: 301 -951 -4456

Attorney for Plaintiff
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NCRIC, D{C.,

P laintiff/Counter-D efendant,

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,INC.,
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iil1,/il::

Civil Action No. 00-0007308
Calendar 8 -- Judge Davis
Next Event: Damages Discovery Closes,

October 5,2001

)
)
)
)
)
)
)
)
)
)
)

r' i' !i'

iri; ;

v

D efendant/Counter-Plainti ff.

CONSENT MOTION TO EXTEND TIME FOR
COLUMBIA TO OPPOSE NCRIC'S PENDING MOTIONS TO COMPEL

Plaintiff NCRIC, Inc. ("NCRIC") and Defendant Columbia Hospital for Women Medical

Center, Inc. ("Columbia"), by their undersigned counsel, hereby jointly move for the entry of the

attached proposed Order, and as grounds for such Order state:

l. The parties' settlement negotiations are continuing in good faith.

2. In light of the continued settlement negotiations, the parties desire to further

extend the time for Columbia to file and serve its oppositions to NCRIC's Motion to Compel

Discoverv Bv Desimation Under SCR 30(þX6) and Appearance at Deposition and Motion to

Comoel Defendant's isnated Witnesses to Answer C)uestions v Posed at T)enosifion

(collectively, "NCRIC's pending motions to compel"). The proposed Order would extend, up

through and including September 24,2001, the time for Columbia to file and serve its

oppositions to NCRIC's pending motions to compel.

3. In light of the current settlement negotiations, the parties also desire to further

extend the time for Columbia to file and serve its opposition to NCRIC's Motion for Protective

Order Barrins Inouirv into Subiect Matter Areas for 30lb)16) Deoosition of Plaintiff ("NCRIC',s
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pending motion for protective order"). The proposed Order would extend, up through and

including September 25,2001, the time for Columbia to file and serve its opposition to NCRIC's

pending motion for protective order.

4. The aforementioned extensions of time will save the parties the time and expense

of briefing NCRIC's pending motions while the settlement negotiations are in progress; and

further, will save judicial resources if the settlement negotiations are successful.

5. The parties have previously agreed to extend the time for Columbia to file and

serve its opposition to NCRIC's pending motions to compel on two occasions: (1) in a Praecipe

(frled on August 17, 2001 and supplemented on August 22,2001); and (2) in a Consent Motion

to Extend Time for Columbia to Oppose NCRIC's Pendine Motions to Compel (filed on

September 6, 2001). The parties have previously agreed to extend the time for Columbia to file

and serve its opposition to NCRIC's pending motion for protective order once, in a Praecipe

(frled on August 17,2001).

6. The parties contemplate that aforementioned extensions of time are consistent

with the current scheduling order. If more time is necessary for settlement negotiations, the

parties expect to file a new motion to amend the scheduling order or a motion to stay this case.

7. The foregoing constitutes good cause for modifying the deadline for Columbia to

file and serve its oppositions to NCRIC's pending motions to compel.
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Columbia to

WHEREFORE, the parties ask the Court to grant the Consent Motion to Extend Time for

NCRIC's Pendins Motions to Comnel and enter the proposed Order

DATED: September 13, 2001

submitted, Respectfuily

C. Bar 930
E. Ross, C. Bar 895

Joseph K. Leahy, D.C. 465773
Kellogg, Huber, odd

& Evans, P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, D.C. 20036
(202) 326-7e00

Attorneys for:
D E F END ANT/ C O UNTE R- P LAINTIF F
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.

gw(flft
I. Niedermayer, D.C. Bar #180380

3 Bethesda Metro Center, Suite 430
Bethesda, MD 20814
(301) 9sI-44s6

Attorney for:
P LAINTIF F/ COUN TE R-D E F E NDANT
NCRIC,INC.
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IN THE SUPEzuOR COI.JRT OF THE DISTRICT OF COLUMBIA
Civil Division

NCRTC, INC.,

P lainti fflC ounter-D efendant,

Civil Action No. 00-0007308
Calendar 8 -- Judge Davis

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, D[C.,

D efendant/C ounter-Plaintiff

ORDER

V/HEREFORE, for good cause shown, the parties' Consent Motion to Extend Time for

Columbia to Oooose NCRIC 's Pendins Motions to Comoel is hereby GRANTED, and

FURTHER, the time for Columbia to file and serve its oppositions to NCRIC's Motion to

Compel Discoverv B)¡ Designation Under SCR 30(bX6) And Appearance at Deposition and

Motion to Comoel Defendant's Desienated Witnesses to Answer Ouestions Properlv Posed at

Deposition is hereby extended up through and including September 24,2001; and

FURTHER, the time for Columbia to file and serve its opposition to NCRIC's Motion for

ofP 1S

hereby extended up through and including September 25,200I

SO ORDERED

v

)
)
)
)
)
)
)
)
)
)

ve for

Dated: 200t

Judge Linda K. Davis
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Copies to

Joseph K. Leahy, Esq.

Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.

1615 M Street, N.W., Suite 400
Washington, D.C. 20036
(fax) (202) 326-7999

Attomey for:
D E F E N D AN T/ C O LIN TE R- P LA IN TI F F
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.

Roy I. Niedermayer, Esq.

3 Bethesda Metro Center, Suite 430
Bethesda, MD 20814
(fax) (301) 9st-44s6

Attorney for:
P LA INTI F F /C O UN TE R- D E F END ANT
NCRIC, INC.
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CERTIFICATE OF SERVICE

I, Joseph K. Leahy, hereby certify that on this 13th day of September 2001, a copy of the

parties Consent Motion to Extend Time for Columbia to Oppose NCRIC's Pending Motions to

Compel; Certification, and proposed Order were served upon the following by regular mail:

Roy I. Niedermayer, Esq.

3 Bethesda Metro Center, Suite 430

Bethesda, MD 20814

In addition, on the same date, a courtesy copy of the aforementioned papers were served

on the Chambers of Judge Linda K. Davis by hand deli

K.
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IN THE SUPEzuOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

P laintifVCounter-Defendant,

NCRIC,INC.,

v

COLUMBIA HOSPITAI FOR V/OMEN
MEDICAL CENTER, INC.,

)
)
)
)
)
)
)
)
)
)

Civil Action No. 00-0007308
Calendar 8 -- Judge Davis

Next Event: Damages Discovery Closes,
October 5,2001

D efendant/C ounter-P laintiff.

CERTIFICATE

I, Joseph K. Leahy, hereby certify that I obtained consent to file this motion from counsel

for Plaintiff NCRIC, Inc., bytelephone, on 3,2001.

J K. Leah¡ D Bar 73
ûûÞb) Huber, Evans, P.L.L.C.

1615 M Street, N.W.,
Washington, D.C. 20036
(202) 326-7e00

Attorney for:
D E F END ANT/C O UN TE R- P LAINTIF F C O LUM B IA
HOSPITAL FOR WOMEN MEDICAL CENTER, INC.

16d-000922



16d-000923



16d-000924



16d-000925



16d-000926



16d-000927



16d-000928



16d-000929



16d-000930



16d-000931



16d-000932



16d-000933



16d-000934



16d-000935



16d-000936



':,1i,,,1r, 
i,*'

IN THE SUPERIOR COURT OF THE DISTzuCT OF COLUMBIA
Civil Division

NCRIC, NC.,

P lainti fVCounter-D efendant,

Civil Action No. 00-0007308
CalendarS-JudgeDavis

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.,

Defendant/Counter-P laintiff.

ORDER

WHEREFORE, for good cause shown, the parties' Consent Motion to Temporarily Stal¿

Proceedinss and Amend Scheduling Order is hereby GRANTED, and all discovery and other

proceedings in this action (including but not limited to all deadlines for oppositions to NCRIC's

pending motions) shall be stayed until and up through November 8, 2001; and

FURTHER, the stay shali be lifted \Ã/ithout further order of the Court if, prior to

November 1,2001, either party certifies in a Praecipe, filed with the Court, that the settlement

discussions are at an impasse; and

FURTHER, if the stay is lifted by the filing of a Praecipe with the Court, the stay shall

end effectivefive business days after said Praecipe is served on the opposing party; and

FLIRTHER, if the stay ends as scheduled onNovember 8, 2001, the most recent Consent

Order shall be amended by extending the deadlines stated therein by 52 days as follows:

Deadline in Most Recent Consent Order Current As Amended
Columbia's OBposition to NCRIC's Pending Motions
To Compel Rule 30(bX6) Witnesses & Designations

Columbia's Opposition to NCRIC's Pending Motion
For Protective Order From Rule 30(b)(6) Subjects

V

)
)
)
)
)
)
)
)
)
)

9124/0r t1,/t5l0t

9125/01 1ut6l0r
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And, FURTHER, if the stay ends as scheduled on November 8, 2001, the current

Scheduling Order shall be amended by extending all deadlines stated therein by 62 days as

follows:

Deadline in Second Amended Scheduline Order Current As Amended
Non-expert, non-partSr depositions first noticed prior
to 8/13/01 discovery deadline shall be completed: 10l5l0t 1216101

Rule 30(b)(6) depositions first noticed prior to
8ll3l0l discovery deadline shall be completed: 1015/01 t2l6l0l

Damages discovery closes: 10/5/01 I2l5l01

Expert depositions completed: l0ll2/0l 1211310I

Dispositive motions filed: l0ll9l01 l2l20l0l

Oppositions to dispositive motions filed: 11116/01 ll1i7102

Replies to oppositions to dispositive motions filed: l2l3l0l 214102

Dispositive motions decided: 7125102 3/28102

Confidential Settlement Statement due: 2lll02 418102

ADR: T.B.D.' T.B.D.

Pretrial: T.B.D. T.B.D.

And, FURTHER, if the stay is lifted by the filing of a Praecipe with this Court, the

Second Amended Scheduling Order shall be amended by extending all deadlines set forth therein

by the number of calendar days from September 24,2001 up to (and including) the effbctive date

on which the stay was lifted (including the five-day notice period and any time added for service

by marl) plus seventeen calendar days; and

FURTHER, if the stay is lifted by the filing of a Praecipe with this Court, the most recent

Consent Order shall be amended by extending the deadlines set forth therein by the number of

calendar days from September 24,2001up to (and including) the effective date on which the stay

' To be determined by the Assignment OfÍice
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f

was lifted (including the five-day notice period and any time added for service by mall) plus

seven calendar days; and

FURTHER, if the stay is lifted by the filing of a Praecipe with this Court, the parties shall

file a consent Praecipe setting forth all the new deadlines, as automatically amended, within

seven days after the date on which the stay ends.

SO ORDERED.

Linda Davis

SIGNED ¡N CHAMBERS

Dated: ,' ,t' &t ,2001

Copies to:

Joseph K. Leahy, Esq.

Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.

1615 M Street, N.Vy'., Suite 400
V/ashington, D.C. 20036
(fax) (202) 326-7999

Attorney for:
D E F ENDANT/CO UNTE R- P LAINTIF F
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,INC.

Copies mailed from chambers
on tÌ -¿løl

Roy I. Niedermayer, Esq.
3 Bethesda Metro Center, Suite 430
Bethesda, MD 20814
(fax) (301) 9st-44s6

Attorney for:
P LAINTI F F /C OWTE R- D E F E NDANT
NCNC, INC.
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SUPERTOR COURT OF THE DTSTRTCT OF COLUMBÏA
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-----x
NCRIC, INC. , :

pl ai nti ff.
ci vi I ncti on No

7308-00
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,

_?:l:i9lr::_____i
washi n
wednes

g
d
ton, D. c

January B, 2004
av

2

rhe
tri al before
Associ ate :ud
cou rtroom Num
11:32 a.m.

above-entitled action came on for a
the HonoTabIe ANNA BLACKBURN-RIGSBY,
ge, qld a jury empaneled and sworn,
be r 484, cómmencì ng at app rox-imatel y

1n

THIS TRANSCRIPT REPRESENTS THE
PRODUCT OF AN OFFICIAL
REPORTER, ENGAGED BY THE COURT,
WHO HAS PERSONALLY CERTIFÏED
THAT IT REPRESENTS THE TESTIMONY
AND PROCEEDINGS OF THE CASE AS .

RECORDED.

APPEARANCES:

0n behalf of the Piaintiff:
RODNEY F. PAGE, Esqul re
SCOTT M. BADAMI, Esqulre
washi ngton, D.C.

on behal f of the oefendant:

NErL M. GORSUCH, Esqulre
ELI C. SCHULMAN, ESqul re
PRrYA ATYAR, Esquì re
washì ngton, D.C.
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THE JUROR: Yes, r served before on one

lury-
THE COURT: Here in washìngton, D.C.?

THE JUROR: YCS.

THE COURT: Do you remember how long ago

'it was?

THE JUROR: Just a few years.

THE COURT: Do you recall whether it was

a criminal or civil case?

THE JUROR: I'm not sure. But it was a

cha rge agai n st two po-l -i ce of f i ce rs .

THE couRT: nnd question number eìght was

whether you or a famì1y member were born at

columbia Hospjtal for women or ever received

t reatment at col umbi a ttos pì tal f o r women .

THE JUROR: Yes, two of my sister's
chi I d ren we re bo rn the re and r have rece'i ved

treatment there.
TFIE COURT: Do you have an oPìnion,

either positive or negat'ive, about the hosp-ital?

THE JUROR: Not extreme but it is
basi cal I y posì ti ve or r woul dn't want to contj nue

go-i ng the re .

THE COURT: Rnd you answered Yes to

questi on 20 wi th a questj on mark that you may have

1]-4
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recognj zed one of the names.

THE JURoR: Yes, Dr. Morton Roberts may

be an associate of my gynecoìogist.

THE couRT: Rnd r don't recall whose

wi tness that was.

MR. PAGE: Both.

THE COURT: Rnd question number 26 was

whether you had ever brought a claim against an

i nsurance company.

THE JUROR: Just for my medical

regul ar, ordi nary medi cal and dental cl aj ms .

THE COURT: Okay. Any follow-up
questi ons from counsel ?

MR. PAGE: Nothìng for us.

MR. GORSUCH: No, thank you.

THE COURT: Thank you.

THE IUROR: Your Honor, could t offer
somethì ng i n addi tj on?

T¡.iE CUL|K ¡ : 5U TE .

THE JUROR: r did not write down number

12 because r don't thi nk that i t woul d affect my

ability to be fair jn the deliberatìons but r would

ljke the parties to know that my sister has a

severe'ly-chal I enged ch j I d who has been accepted at

tcennedy t<re'iger rnsti tute at :ohns Hopki ns i n a

11_5
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STJPERTOR COURT OF THE DTSTRTCT OF COLUMBÏA

CIVIL DIVISÏON
.---x

NCRIC, INC

Pl ai nti ff.
V vi I Acti on No.

7308-00
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,

oefendant.

1c

wash-i ngton, D"c.-rhu rsday
lanuary 29, 2004

rhe trial in the above-entitled
was resumed before the Honorable ANNA
BLACKBURN-RTGSBY, ASSocjate lUdge, and a j
empaneled and sworñ,.in courtroom Number 4
coinmenc'i ng at app roxi matel y 9:46 a . m .

THIS TRANSCRIPT REPRESENTS THE
PRODUCT OF AN OFFICIAL
REPORTER, ENGAGED BY THE COURT,
WHO HAS PERSONALLY CERTIFIED
THAT IT REPRESENTS THE TESTIMONY
AND PROCEEDINGS OF THE CASE AS
RECORDED.

APPEARANCES:

[ns previ ousì y noted. ]

acti on
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a Did the hosp'ital have adequate staffìng?
A YES.

a Suppl i es?

A Uh-huh.

a Was the equì Pment uP to date?

A YCS.

a were you aware of the community outreach

committee of the board as well?

A I was. r was very much aware of it
because when I went onto the board, ât some po'i nt

when r was on the board, r sajd to the cEo, Pat

caine at the time, that r noticed that there wasn't

anyth'i ng cal I ed a commun'ity out reach commi ttee . So

there wasn't rea-l1y a f unct j on there di dn't seem

to be a function that was apparent. Rnd r sajd as

a nonp rof j t o rgani zati on the re reaì -l y s houl d be .

so they developed the admjnjstration developed

an ad hoc community outreach committee. Rnd later
r sai ci, i f you' re reaì ì y goì ng to be a nonprof Ì t,
this committee should not be ad hoc. rt should be

a standì ng commi ttee of the board, whi ch j t became.

Rnd you sometimes have to be careful what you ask

for because then r was asked to be chai r of the

communìty outreach committee. So I spent probably

a number of years as chaj r of the outreach
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commi ttee.
a was the teen center one of the thì ngs you

we re i nvol ved i n that caPac'i tY?

A Yes, i t was. capj tol Hi I I Hosp-ital

actually started a teen center and then later the

hospì ta1 the capì to-l H j I I Hospi taì was unabl e to
keep jt go-ing and so Columbia took over the

faci'lity. rirst r think it was actually in capìtol

niII Hospìtal and then Iater on we expanded it and

moved it out of the hospìtal. so that it could

serve more peop-le and was accessi bl e r thi nk to a

subway I i ne.

a Where was the teen center located?

A rt was on cap-itol Hi I I somewhe re at a

point -- the ttortheast and the Southeast and it
becomes a little bit difficult to tell which sector

you' re -i n .

a rs that geog raph-i ca-l ì y separated f rom the

hos pì tal ?

A oh, absolutely, it was on the other sjde

of town from the hospìtal . That was very important

because it was more accessible to the people that

needed it in that location, rather than being at

the hospìtal. nlthough we had a clinic at the

hospì tal as wel I .
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So r would go after work or on Saturdays or that
sort of thìng. The remainder of my tjme on the

board.

a nnd you said you served as chairman of

the board as wel I

A Yes"

A du rì ng thi s pe r-i od ' 97?

A YCS.

A rn your decade pìus of experience with

columbia as a patjent and a board member, did you

observe whether Columbja doctors have short or long

tenu res at the hosp-i tal ?

A Long tenures. Very long tenures user.

A what do you mean by that?

A well, you know, I saw the same doctors

r got to know the doctors. Rnd certa'in-ly the years

r was on the performance improvement committee

where r had significant contact with doctors

because they were on my commjttee, and through the

time I was chair of the board, you know, I saw

people constantly. I was in the office or jn the

hospìta-l for ten hours a day. So r knew a lot of

the doctors and so r knew that they'd been there

for a long time.

a oi d you al so attend meeti ngs of the
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medical staff, the doctors staff?
,A r did. As chai r of the board r attended

al I the medi cal staff monthl y meeti ngs because r

just felt it was 'important that they know what was

goi ng on i n the hospì tal . Rnd r wanted them to

know that r was concerned about them and thei r

welfare and wanted to g'ive them as up-to-date and

good jnformation as r could g'ive them.

a can you expl a-in what the medi cal staff
i s?

A rhe doctors. easically the doctors that
practj ce j n the hospì tal .

a Do they have Prìvììeges at other

hospì tal s?

A rhey can have prìvi-leges at other

hosp'ital s but they certai nl y have to have

p ri v-i 1 eges at col umbi a .

A what makes them di sti nct as a body of

mecii cal staff of col um'ni a?

A I'm not sure I understand your question.

a Is there some expectation that the

medical staff would refer their patients

predomì nantl y to col umbi a?

A wel I , of cou rse.

a cou I d you expl a'i n that?
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A well, the medical staff, that's how your

pat-ients real l y come. r mean , you have to have a

person that practices at the hospital to admit the

patì ent and to take care of the pati ent. Rnd so a

s'igni f i cant amount of you r pati ent popul at j on comes

through the doctors at your hospìtal.
THE DEPUTY CLERK: EXCUSE MC.

(rhe courtroom tape ran out.)
THE DEPUTY CLERK: Your Honor, for the

record NcRrc versus col umbi a Hosp'ita1 for Women.

counsel you may proceed.

BY MR. GORSUCH:

a r thi nk the questi on Pendì ng,

Ms. chambl ee, di d the hosp-itaì have any

expectatjons whether its medical staff would refer

most of jts patients to the hospìtal.
A Yes, i t expected i ts medi cal staff to

ref e r pat-i ents to the hos p-i tal .

A why is that?

A Because that was bas j ca'lly the way

patients came into the hospìtal , is through the

medi cal staff.
a Doctors who chose to serve at columbia?

A That's ri ght.

a Rnd send most of theìr patjents there?
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A YCS.

a Did you ever dur-i ng your service from '87

all the way through'97 ever see an exodus of 30

attending faculty members?

A No, never.

a How about in a six-month period, did you

ever see anything like that happen, over six
months?

A NO.

a Over a year?

A NO.

a Djd you ever see anythìng like that
happen over two years?

A No, r never saw an exodus like that.

A As a board member and chajrman, would you

have known about a mass exodus of doctors if it had

occurred durìng your tenure?

A of course, I would have known. Fjrst of

aìi, as chair of the performance improvement

committee, r would have clearly known and been very

concerned about it. But as a board member and

certainly as chair of the board, r would have been

very concerned about such an exodus. You know

because the medical staff is the life blood of the

hos p-i tal , when you have med j cal staf f , you have
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medi ci ne?

A 1989.

A what's you r medi cal spec-ialì ty.
A OBIGYN.

a I'd like to move on and talk about your

i nvol vement wi th col umbi a. Di d you work i n

Col umbi a's cl i ni c?

A YCS.

a when was that?

A r believe r worked in the clinic in r

may have started work'i ng j n the cl i ni c i n about

1998 maybe.

a Rnd what we re you r responsi bi I i ti es for

the cl i ni c?

A r was assigned a half a day in the

general oB/cYN cl i ni c to essent j al'ly take care of

the cl j ni c pati ents. Rnd al so r di d some n'ight

cal I where we actua-l'ly covered I abor and del i very 
'

covered the whole hospìta1 essentìa11y as a

physj cj an that was i n the house, i n the hospì tal .

a So when you were on call for the clinic
were you on cal I f rom home or actua-l-ly f rom the

hos p'i tal ?

the clinic
settì ng.

A

settl ng 1 s

In the cl i ni c You know,

j ust I j ke a prì vate offi ce You

27t

Kathleen peterson Hart Official Court Reporter 202/879-1079

16d-002791



1_

2

3

4

5

6

7

B

9

10

11

L2

13

L4

l-5

1_6

a7

t-B

1_9

20

2L

22

23

24

25

j ust see pati ents i n the cl ì ni c. You' re there from

the ti me the cl i ni c starts unti 1 you fi nj shi ng

seeing patients. rhe night call, You know, was a

requirement that you in the hospital during that
perìod. rt could be LZ hours, it could be 24

hours. But i t was i n-hospì ta-l coverage.

A so what hours would you typ'i ca'l1y be on

call?
A r believe call always started at

8:00 a. m. and woul d I ast for 24 hou rs .

a Rnd what sorts of problems or medical

emergencies would you deal with while you were on

call?
A rn gene ra-ì mostl y i t was management of

labor, you know, doìng deljveries and takìng care

of the few emergencies that may arise. Because

there was no emergency room, wê djdn't have an

actual emergency room, p€riodicalìy there were

clinìc patients with an urgent problem. we had a

way to see them i n the hosp-ita1 and manage and take

care of thei r urgent problems.

a Rnd was that a benefi t to the attendi ng

f acu'ìty at co-lumb-i a, that doctors I i ke you were on

call at the hospital 24 hours?

A Certainly. You know, in our specìa1ty
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gynecol ogy.

a And was there al so a spec-ial i zed oncol ogy

cl i ni c of sort?
A Yeah, r believe there was a there was

a physj ci an who had an offj ce upstaì rs. r thi nk

his name was Dr. Boyce. Rnd he would recejve

referrals from our clinic on those patients who had

j ssues that we re that coul d potenti aì 1 y be

cancerous. r don't know whether he actua'l 'ly saw

patj ents down i n the actual physi cal cl j ni c setti ng

but r know that we at times would refer our

pati ents up to hi s offì ce, whi ch was r bel i eve on

the second floor of the hosp'ital .

a so when you saw cl i nj c pati ents, j f they

needed spec-i al j zed care, coul d you refer them to

any one of these other specialjzed clinics?
A YCS.

a Rnd what happened when a pat'ient came

i nto the cl i ni c who di cin't have medi cal i nsu rance

and couldn't afford to pay for care?

A rhat was a frequent i ssue and there was a

system set up that would assist those patients in
gett-i ng insurance. so there would be some

counselors there that would assess their financial
state and, you know, see whether they were eligìble
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for D.C. medical assjstance or whatever kjnd of,
you know, âssistance that was available to them.

So there were dedicated counselors that were there

on a full-time basis that did that type of
assessment and help for the people who didn't have

i nsu rance .

a Did you treat the patients first before

you sent them to these counselors?

A Someti mes, yes. Someti mes, no.

Sometjmes we knew beforehand that they needed to go

through the counselor. nnd then there were tjmes

where we provìded care first and then had them

referred to the counsel ors so they coul d have the-i r

insurance in order or whatever it is whatever

kjnd of financiaj arrangements jn order. rt was

primar-il y the pregnant pati ent where you had a

little more time, you know, you had an jdea about

when they were goìng to deliver. You had a little
more time to work with them to get their insurance

issues resolved. You could see, them, refer them to

the counselors. You know, they would work while we

were continuing to provìde care. So, You know,

care wasn't restrj cted because of i nabi I ì ty to pay.

A Rnd where djd clinic patients tend to

come from geographi ca1 1 y?
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A Most of the pati ents came from Southeast.

there was a good number of the population that came

from Southeast. lhere was a good percentage of the

population that came from Southwest. rhey traveled

across town. rnjtially f thought that was you

know, was pretty strange they would travel all the

way across town pass-ing other hospi ta'l s to come to

columbia. Rnd there was also a group of patjents

that had chartered health plan or chartered

insurance. Rnd there would be a bus that would

come every day that would brìng patients, you know,

to the back of the hospital. rhey would come in
and come to the cl i ni c and the bus woul d wai t and

take them back home. so but, you know, in

lookì ng at the demographì cs there was a 'large

popul ati on of pati ents that came from east of the

ri ve r.

a Now, Doctor, do you recall a time when

NCRIC stopped jnsurìng physjcians for their work in

the col umbi a cl i ni c?

A r recall a time when there was an

insurance issue where there was a change in the

i nsu rance .

a Rnd dj d that change affect how di d

that affect whether physicians could work in the

280
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columbja cljnic if they were insured by NcRrc?

A There was a perìod of time where there

were a lot of physicians who elected to work either
on cal I j n the hosp'ital and work i n the cl i ni c. So

getting hours was something that was a little
diffìcult to do for a long per-iod of time. Rnd

then there was if something happened and then we

djdn't have enough physjcians to cover all of the

slots that, you know, were available. there were

times where clinics had to be canceled because

there wasn't enough physicians. Rnd there were

physicians who actually left the hospita'l and left
the clinic at that time. Whatever that whatever

occurred caused, you know caused an exodus of
physjcjans and, you know, it affected the

scheduì ì ng of cl i ni cs.

A So the NcRrc insurance jssue affected
whether physi c-ians were abl e to work i n the cl i ni c?

MR. PAGE: objectj on, I eadi ng.

THE COURT: Sustai ned.

BY MS. AIYAR:

a How did thjs NcRrc jnsurance issue affect
physi ci ans?

MR. PAGE: obj ectj on , no foundati on .

THE COURT: Sustai ned.
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A

was, you

a

col umbi a

A

a

I eft?

r bel i eve, agaì n, that was i n 2000. .rhat

know, somewhere like jn the fall of 2000.

Do you remember whether doctors left
around that time?

YES.

Do you remember about how many doctors

A rt seemed that about half of the doctors

that were deliverìng care at columbìa, you know,

left within a short perìod of time, you know, rìght
around the time that that occurred.

a Rnd based on your personal observations,

djd you know why these doctors left?
A gased on not only my personal observatjon

but what was actual I y conveyed to me was

MR. PAGE: Object'ion, hearsay.

BY MS. AIYAR:

a lust based on your personal observations.

MR. PAGE: Your iionor, r object if any of

this js based on conversatjons, which is what he

started to say. He should be instructed
THE COURT: The objectìon is sustajned.

rhe doctor can testì fy based on h j s own persona-l

observati ons on1 y.

THE WITNESS: gased on my personal

289

rathleen peterson Hart offícial Court Reporter 202/879-1079

16d-002797



1

2

3

4

5

6

7

8

9

1_0

11

t2

1_3

L4

15

16

1,7

18

i9
20

2L

22

23

24

25

observation there was a perìod of time where there

was a numbe r of docto rs -l eavì ng at one ti me .

BY MS. AIYAR:

a Had you ever seen this many doctors leave

columbia all at around the same time?

A No.

a Rnd was this period of time close to the

tjme when NCRrc announced that it was terminating

the retro plan?

A YeS.

a Do you know where most of these doctors

went?

A YeS.

a what hosp-itals did they go to or most of

t hem?

A Most of them went to realìy three

hospì tal s: wash'i ngton Hospì ta1 center, George

wash'i ngton Hos pì tal , and s-i b1 ey .

A Dici sibiey and ceorge washjngton have

retro plans with NCRrc?

A YeS.

a How djd this loss of doctors affect how

busy the hosp'ita1 was?

A well, it had a tremendous-impact. A

labor and delivery area where at times there would

290

xathleen Peterson Hdrt offícial court Reporter 202/879-1079

16d-002798



1-

2

3

4

5

6

7

I
9

1_0

1_1

L2

13

I4

1_5

1_6

L7

18

19

20

2L

22

23

24

25

STIPERTOR COURT OF THE DTSTRTCT OF COLUMBTA

CIVIL DIVISION

----x
NCRTC, rNC. ,

pl ai nti ff.
V

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,

oefendant.

ci vi I Rcti on No.
7 308-00

washjngton, D.C.
rrì day
January 30, 2004

rhe
db
RIG
and

trial in the above-entitled action
efore the Honorable ANNAwas resume

BLACKBURN -
empan el ed
commencl ng
the conti n

SBY, Rssociate
sworn, jn cour
app roxi mateì y

ce on January 2

, and a jury
ruumber 484,

p.m., PUrsuant to
04.

at
uan

: udge
t room
2:45
9, 20

THIS TRANSCRIPT REPRESENTS THE
PRODUCT OF AN OFFICIAL
REPORTER, ENGAGED BY THE COURT,
WHO HAS PERSONALLY CERTIFIED
THAT TT REPRESENTS THE TESTIMONY
AND PROCEEDINGS OF THE CASE AS
RECORDED.

APPEARANCES:

Ins previ ous-ly noted . ]

i:.j' )

315

xathleen Peterson Hart official Court Reporter 202/879-1079

16d-002799



1_

2

3

4

5

6

7

8

9

1-0

1_1

L2

1_3

L4

1_5

1-6

1,7

1_8

l-9

20

2L

22

23

24

25

Now, the center has a component for ìt.
t,rle have a low income mammography center in Betty

rord. which means for those who cannot afford, we

g'ive them free mammograms. Rnd not only f ree

mammograms. rf we found something abnormal, w€

take them to Columbia and we treat them.

a r ask you to turn to page 2L79 of that

same exhibit. Just ask you what is that?

A rhis is the low jncome mammography,

someth'i ng about the desc ri pti on of the I ow

mammography program jn the Betty pord Comprehensive

Breast center.

a were you aware of any other hospital jn

the oistrict that gave away free cancer surgery to

I ow j ncome pati ents?

A r'm aware of mammograms but r'm not aware

in any p-lace where if they dìagnose you have a

problem, they take care of you.

a How many free mammograms did cojumbia

g'ive out every year?

A In excess of 2000.

a How many members of the attending faculty
on the staff were there, Doctor?

A Rbout 80.

a Di d col umbi a have reason to expect that
346
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jts doctors would refer their patients to columbia?

A YES.

a can you expì ai n that?

A Yes . rhe attend'i ng facul ty at col umbi a

are sel f-sel ected and sel f-el ected. rhey have

elected to band together to form what we call the

facuìty of columbia. And they are bound by their
hìstory of admitting the bulk of their patients to
columbia and by their futuristic expectation that
they' re goi ng to admi t al I thei r f utu re pat'ients to
col umbi a Hosp'ital .

a Even though they had p ri v'i I eges at othe r

hos p-i tal s ?

A Yes, even i f they had pr-ivì-leges i n other

hospi tal s.

a like you had prìvileges at other

hos p-i tal s ?

A Yes. when r was at col umbi a, r had

p r-iv'i ì eges at sì bì ey but r admi tted ai I my pati ents

to col umbi a.

a Rnd that's what j t meant to be on the

medi cal staff?
A YeS.

a Do you know if other hospìtals had

si mi I ar expectati ons of thei r doctors?
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A erobably some of them did"

a How s'igni fi cant were these attendi ng

faculty doctors to the fjnancial help of Columbia

i nsuri ng j ts future?

A these physi ci ans brought the bul k of the

j ncome to col umbi a Hospì ta-l for tn.tomen.

a what did that mean though in terms of the

hospi tal 's abj 1 i ty to oPerate?

A Thi s means that the hosp'ital depended on

the busjness that its attending faculty brìng in to

continue to operate. No doctors, no patients, flo

hospi tal .

a

docto rs?

A

a

NCRIC WCTE

A

a

to stay?

caree rs?

A

a

A

a

Not for a minute.

Do you know whether

aware of thi s fact?

r'm sure they were.

How ì ong cii ci doctors

Di d they stay a few

columbia couldn't survive without its

the executives at

at col umbi a i ntend

years or thei r entj re

For a long, 1ong,

Were they loYal?

rhey were.

Do you know what

1 ong years.

age attendìng faculty
348
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tended to reti re?

A rhey stayed for a long time beyond 65.

a Did the hospital also have full time

doctors? Did it empìoy full time doctors who work

simply in the clinic?
A Yes, the hosp'ita] di d.

a h,as Dr. Proctor one of these?

A Yes, si r.

a He was an emp'ìoyee of the hospìtal?
A To work in the clinic in Columbia

Hospi tal for women, y€s , si r.

a Did the existence of the clinic doctors

al so hel p and have any rol e i n rec rui t-ing attendì ng

facu-lty doctors?

A rhe cl i ni c doctors, whj I e they

admjnjstered and gave care to people who want it,
had another functjon. rhejr function was they were

present j n the hosp-ital 24 hou rs a day, seven days

a week so that if a physician is iate to deliver
his or her patient, the clinic doctor would step

in. Because he or she were board certified
obstetri ci an and gynecol ogì st. Rnd i f a physi ci an

is stuck jn a case, then that clinic doctor will be

there to help and to manage. So jt added an extra
-ìayer or an extra net of safety to the whol e th-i ng.
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a Safety to the Patj ents?

A saf ety to the pati ents , âbsol ute-ly.

A Comfort to the doctors?

A comfort to the doctors. Rnd mak'ing sure

that cl i nj cal care i s admi ni stered by competent

peopl e al I the ti me.

a Dj d that fact and the exi stence of the

cl i ni cal docto rs be'i ng the re al I the ti me he1 p as a

recru-it'i ng tool to attendì ng f acu'ìty doctors?

A Rbsolutely. Because obstetricians need,

in case of emergency, somebody to be there in the

hos pì ta'l who ' s a board ce rti f i ed

obstet ri ci an/ gynecol og-i st to take ca re of the

patients all the time. Rnd if obstetrician is jn

some other Hospì ta'ì 's or stuck i n traffi c or cannot

make it for the delivery, there is a competent,

specì al i zed physi cj an i n col umbi a to take care of

events.

a rf you lose the clinjc doctors and they

can't work, what effect does that have on the

operat j ons of the hosP-i tal ?

A You lose your safetY net.

a Does that al so make -it di f f i cul t to

recruit other doctors to come work on the attendjng

facul ty?
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A rt will make it very difficult to recruit
obstetricians to admit to a hospital that has no

coverage from physicians in case there is an

eme rgency .

A o-i rect'i ng you r attenti on to the ear-ly

1-990s. Do you know what the t'rends were in terms

of costs for medi cal ma'lpracti ce ì nsurance for
oB/GYN doctors?

A rhey were go-i ng up.

a How bad is the problem?

A ead.

A oi d col umbj a decì de to do somethì ng about

it for its doctors?

A Yes, col umbi a decj ded to do somethi ng to

reta-in, fi rst, doctors i n the cì ty i n washì ngton,

D.C., so that doctors do not get out of the cìty
and, second, to retain them for columbia Hospìta1

for women, yes.

A was thj s Col umbi a's i ni ti ati ve or was

this NcRIc's idea?

A col umbi a's i ni ti ati ve.

a what di d col umbi a decj de to do?

A Col umbi a deci ded to do g-ive the

physicjans a discount of a certain percentage

col umbi a wi I I shoul der the responsi bj 1 ì ty for
and

that
3 51-
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a why not?

A Because we want to see ahl closure of

each year and wajt for all the claims have closed

and then make ou r fi nal cal cul ati ons .

a oid you trust NCRIC?

A of cou rse.

a Rnd trust them to hol d you r $l-50,000

safe?

A nbsol utel y.

A To pay jnterest?

A Yes, we trusted them.

a As president of the medical staff and

later chairman of the board, would you have known

if there were an agreement if the agreement to

wait until all claims had closed and resolved had

changed, if that agreement had changed or ended in

any way?

A r'm not aware of that.
a But as chai rrnan of the boarci woul d you

have known jf there had been such a change jn the

parti es' agreement?

A nbsol utel y.

A Let me turn your attentjon to L997. Was

there a written contract jn pìace between NCRrC and

columbia at that time?
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A NO.

A when di d i t expì re?

A rhe retro plan expired in September of
'96"

a oid the partìes contjnue to operate

without a contract?
A Yes, we continued to operate without a

contract as jf there was a retro plan.

a How 1 ong?

A ri I I 1-998, begì nnì ng of 1-998.

a oid NcRrc send out termination notices?/
A NO.

a oid it send out b-i lls without
undiscounted premìums to the doctors?

A No.

a Djd the doctors continue to receive your

discounts even though there wasn't a written
contract jn place?

A rhey contj nuecj to rece j ve thei r

di scounts.

a At some poìnt jn tjme djd the partjes

start discussìng a new contract?
A YCS.

A Rnd what was NCRrc's pos'iti on?

A rn L997, 1 ate !997 NcRrc came to
362
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admi ni strati on, a structured meetj ng. r remember r

was there. Dr. Asterbadi was there. rhe co was

there. Mr. farg'is and Mr. Burgess were j n

attendance. Rnd they told us that if we ever want

to continue with retro plan and have a contract

that we need to come up wj th some money.

A How much?

A rhey told us that they are aware of the

hosp'ital 's precari ous f i nanci al condi ti on and that

they woul d requ-i re, i n the begi nnì ng they sai d

$1-.7 mi I I i on. whi ch they admi t j s not due them

under the plan but that they needed because of what

they described as the hospital's bad financial
condition. Rnd that unless we pay that there is
goì ng to be no cont ract , ho ret ro p'ì an , and no

di scount.

A what dj d col umbj a do?

A well, Columbja asked what would happen

first to the money. nnd NCRIC continued to

characterize that thjs money is columbia's money.

rt wi I I stay on col umbj a's books. rt wj I I be wi th

NCRrc as a custodi an and i t wi I I earn the same

i nterest rate, between 1'2 and 6 percent, but that

if we cannot pay it, there's goìng to be no

cont ract and the re' s go"i ng to be no ret ro p1 an .

363

Kdthleen peterson Hart officíal Court Reporter 202/879-1079

16d-002808



1-

2

3

4

5

6

7

8

9

1_0

11_

L2

1_3

1,4

15

16

t7

1_8

19

20

21,

22

23

24

25

a who told you all this?
A Mr. rargìs and Mr. Burgess.

a oid anyone ever say this is a payment of

money?

A lhere was no payment due under any plan.

rhey admit that. rhey just needed the money to

as a deposìt wjth them. rt will remain on our

books . rt's actua-l1y ou r money. rhey are the

custodians. Rnd they mandated this not because the

plan mandated it because they came and told us that

they know we are jn a precarious financial
condition and, therefore, they demanded

$1-.7 millìon, which later they put it down to a

rnillion dollars.
a rf you could turn your attention to

oefendant's exhj bi t 79. Doctor, what i s thi s?

A rhis is something that about the retro
prograrn that we have received on october of '99.

a rhe date jn upper left-hand corner?

A Yes.

A Rnd who prov'ided thi s?

A NCRIC.

a nnd what does this document purport to
be?

A rhj s ì s the document to expì ai n on the
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year-to-date plan '94 to '95, '95 to '96, '96 to
'97 goi ng onward.

a rs a milljon dollars recorded jn there?

A Yes, it's recorded as a columbia depos'it.

a can you show us where it is?

A rt is actually just towards the three

quarters down the page under losses. There is a

retro premi um due and there j s col umbi a depos-it.

Rnd columbia deposit between parenthesis a million
dol I ars.

a Rnd that' s j ust hi gh'l 'ighted up on the

screen at the moment?

A Yes, si r.

a Rnd so thj s i s a NCRrc document and thi s

is how they describe it to you?

A YeS.

a r'm goìng to ask that we push that up to

one side and brìng up oefendant's Exhibit B1-. what

js this cjocument, ooctor?

A rhis js a document prov-ided by NcRrc in

september l- of 2000.

a and i t' s anothe r reconci l i atj on statement

of the parti es deal'ings?

A Actua'l'ly, thi s was one of thei r

communi cati ons wi th reconci I i ati on whì ch was
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jnterest that we can counted on our money.

converted it suddenly to a payment. rhey took

rhey

the

money.

a

A

a

A

a

A

a

back?

A t,rJe did.

a Has NCRIC ever returned

secu ri ty deposì t?

A NCRIC's answer to that
october 3rd.

A Let's talk for a mjnute

col umbi a got the mi I I ì on dol I ars

depos-i t to gì ve to NCRTC. where

A The mi I I i on dol I ars came

sel f-i nsu rance t rust .

a What's a sel f-i nsu rance

,A Sel f -i nsu rance trust i s

columbia put one wây, doesn't come

goes to the trust, it stays there

Did you agree to that?

Neve r .

t,rlas j t di scussed wj th you?

No.

Anyone at the hospital?
tlli th nobody.

Have you asked for the million dollars

a million dollars

was the lawsuit on

about

for the

did it

whe re

s ecu ri ty
come from?

thef rom

trust?
money that
back. once ì t

and that money
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the board concerned about there?

A rhat NcRrc will switch from beìng

physician owned to become a wall street company.

a why was that of concern for a

not-for-profi t hospi tal ?

A Because that makes the profi ts for NcRrc

of paramount ìmportance.

a There's another con under NCRIC. Reads

has had a near monopoly in the past. what was the

board's di scussi on of consi derati on here?

A rhe board was discussing that there is a

near monopoly on the insurance market in

washington, D.C., by NCRTC. Rnd that the board was

cognj zant of the fact that you' re not goì ng to get

lower premium if you don't get compet-itors to the

area jf monopo'ly still holds.

a Do you know how ma-l practice prem'iums in

the Di stri ct compare wi th those i n lttary'ìand?

A rn the oi strj ct they' re much hì gher.

a How about compa re them to v-i rgi ni a?

A rn the District they are much higher.

a Do you know whether there is more

competj ti on among i nsurance compani es i n Maryl and

as compared to D. c. ?

MR. PAGE: objectìon, Your Honor. lhere
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is no foundation for this testimony.

THE COURT: Susta-ined.

BY MR. GORSUCH:

a Do you know, Doctor, whether there is
more competìtjon? Just yes or flo, do you know

whether there i s more competi ti on i n v'i rgì n'ia among

i nsu rance compan'ies?

A YES.

a Do you know whether there's more

competition among jnsurance companies in ttlary'land?

A YCS.

a Was the board j nte rested i n b r-i ngi ng

competi tj on to the Di strj ct?

A rhe board was i nte rested i n sav'i ng money

for the hospì tal . t,r.te were i n banl<ruptcy and we

were interested in makìng sure we get the best deal

for us and for the hospìtal and for the physician"

a o'id the board make any findìng about why

the costs were so much more expensjve in D.C.?

A Yes. Because wi th no competj ti on there's

always hi gh premì ums.

a I'm goìng to ask you to turn to one of

the pros under Mrrx, Doctor. rt's the last one

actua'.l1y. Lower total fjnal cost for all
partj cì pants?
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a Goes on to sâY, NCRIC stands ready to

djscuss with columbia other needs they may have and

alternatives that may better suit them. However,

should columbìa not wish to continue its program

with NcRrc, wê will be contacting the members

short'ly to di scuss al ternati ves for the renewal on

lanuary l-, '99, that wi I I prov'ide everyone the same

savings opportunities that they currently enjoy.

what was you r unde rstand'i ng about the

phrase al ternatj ves to renewal ? Al ternati ves for
renewal on January 1-, 1-999.

A rhat they're go-i ng to take our doctors

away.

a l¡Jhy?

A

them.

a

Because we are not having a retro plan

wi th
going to be no alternative with

NCRTC At

A

time.

a

that the

A

p rog ram .

a

lhere was

col umbi a?

We a-i ready votecj to go with Mrrx at that

ralks about some savìngs opportunitjes

doctors currently enjoy. What were those?

rhe doctors had no savìngs wjth the NcRrc

rhe savings was for NCRIC.

I'm sorry, Doctor, the savings was what?

387

Kdthleen Peterson Hart officíal court Reporter 202/879-7079

16d-002814



1_

2

3

4

5

6

7

B

9

10

1_1

L2

1_3

L4

1-5

1_6

L7

1-8

19

20

2t
22

23

24

25

and to the physj ci ans of the hospi tal that I am the

chai rman of the board of. Rnd r thought r'm goì ng

to attend anyhow, uninvited, because I was a NcRrc

pol ì cy hol der.

a You were ìnsured persona'lly by NCRIC at

that ti me?

A Yes, I was.

a Aga'i n, who's present for NcRIc at these

meeti ngs?

A Mr. Pate and Mr. Farg'i s, r thi nk

Mr. Bu rgess .

A Did Mr. Fargìs or Mr. Pate djscuss what

the Columbia doctors should do if the hospìta1 in

fact went wi th Mrrx?

A Yes, theY dj d.

a who tal ked about that i ssue.

A Mr. Pate.

a what di d he saY?

A He says that the doctors columbia does

not have a retro plan. The doctors should leave

and go to another hospital that has jt.

a Di d they sPecì fY whi ch hosPì tal s?

A rhe hosPitals that have it. other

programs they saìd.

a rlllith NcRrc, Programs with NcRrc?
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A Yes.

THE COURT REPORTER: r 'm so r ry, waj t a

mj nute. Woul d you say that agaì n.

BY MR. GORSUCH:

a r'm sorry. Did he specify what kind of

hos p'i tal s ?

A No, he said other programs with NcRrc.

a ojd ur. rargìs or Mr. Pate say anythìng

about the leaders of columbia Hospìtal at thjs
meet'i ng?

A Yes, he di d.

a Let's start with Mr. Pate. Did he say

somethì ng to that effect?
A He did.

a what di d he say?

A He saj d that col umbi a's I eadershì p sayì ng

that j t cannot afford the payment of cash i s not

t rue . rhey' re not say'i ng the t ruth . n1 though at

that time we were ìn chapter 11. And, second, he

sajd that brìngìng MIrX to washjngton does not

benefi t the physì cì ans, i t benefi ts some of the

boa rd membe rs pa rt of col umbi a Hos p'i ta'l f o r women .

a coul d you exp'ìaì n what he meant by that?

A He meant that some members of the board

were stand to benefit from the MIIX proposal.
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a Pe rsona'l 1y?

A That's what r understood, Pêrsonally.

a How many doctors did he say that in front
of?

A 15.

A rs that true?

A That was untrue.

A Did any of the columbia leadership have

anything personal to gaìn out of Mrrx coming, other

than lower premìums?

A Nothì ng.

a Let's tal k about the second meetì ng.

were you invjted to that one?

A rhe second meetjng was more publìc. So r

read the poster and r went. rt was in a hotel in
f ront of the hosp-i ta1 and r went the re .

a Did NCRIC bother to contact You as

chai rman of the board and presi dent of the medi cal

staff about i t?
A NO.

A You had to read the poster on a notice

boa rd ?

A r knew it by readìng somethìng, either a

poster or a cj rcul ar.

A Did NcRrc show doctors power poìnt slides
397
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from Columbia to -- I would like'the total if'you know --

George Vlashington and SibIeY?

A I do not have a breakout between the two.

I believe it to be in the range of thirty to forty, but

a specific number I do not have.

O Vlhat about the reasons? Do you know why those

physicians left Columbia to move their practices to

Sibley and George trfashington?

A I do not know whY.

0 Was it your understanding that it was -- had to

do with the termination of the Retro Plan that

no longer get the discount on NCRICT s insurance

A It was my understanding that that was

related to the decision, although I didn!t speak to the

physicians directly about their individual decisions.

O VJas it your understanding that the physicians

who did leave did leave around the time -- when I say

leave, I mean move their practices -- around the time the

Retro Plan was terminated?

A That is mY understanding-

O Do you know what hj-s understanding is?

A I do not know.

O You said that it was your understanding that

one of the rasons \,{as the Retro PIan; correct?

A That is correct.
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of ¡{arketing.

O Does that entail any contact with actual

policyhold.ers ?

A:l Yes.

O Let me be specific. Does your job entail contact?

A Yes.

0 Can you give me an example of the types of

policyholders:that you speak with on a daily basis?

A Physicians, Ancillary Specialists, Hospital

Directors.

O Have any endorsements similar to Columbia been

issued wíth regard to ar'nbulatory clinics, i.e-, the

physicians will not be covered in the clinic, but they

can practice there?

A I don't recall any specifics applying to

ambulatory clinics. There have been a number of endorse-

ments generated that exempt certain activities of physicians,

'but 
f rom coverage under the policy -

O Can you give me some specific examples of those

endorsements?

A Sure. Physicians who do work for a hospital

under the coverage of the hospital insurance or trust

that practice would be excluded from coverage under the

NCRIC policy. Physicians at the hospital who serve in

a voluntary capacity such that it's protected under the
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hospital coverage, that activity would be excluded.

Physicians who practice on behalf of the Government and,

therefore, are subject to immunity under'the Government

statute, that practice would be excluded from coverage

under the policy.

O Do you know who would have made that decision

with regard to whether or not NCRIC considered the clinic

a prudent underwriting risk?

A I would assume senior management, but I

don' t know specificallY.

0 Is this why the endorsement was issued?

A Irm sorrY?

0 Is that why the endorsement was issued because

NCRIC no longer considered it a prudent underwÈiting risk

to insure activities at the clinic?

A From mY standPoint,

because I was directed to do

the endorsement was issued

so by my superl-or.

ever as to why that0 And you haven't speculated

occurred?

A No.

O So you don't know whether or not anyone at

NCRIC in your 1evel of management or above no longer

considered it to be prudent underwriti-ng risk to insure

activities at the clinic at that time?

A I don't know independently. I see it stated that
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way in the letter.

0 You don't know whether itts just word.s on

paper or if it's è true statement?

A I don't know.

O Do you know of any other exctrusionary endorsements

that vrere issued in the District of Columbia up to the

time of this letter for the reasons stated in that last

sentence, that it was no longer a prudent underwriting

risk to insure activities at that facility?

A (No response. )

O Vühich means you can ask to rephrase it if you

want?

A Let me think for a moment. f don't recall

any speficially within my stand of employment' no.

O Do you know whether any NCRIC has any policies

with regards to situations and/or facilities that are

too dangerous so that you wouldn't underwrite the risk

of practicing in those situations?

A There is no specific policy that Irm aware of-

O Are there any facil-ities in the District that

NCRIC has determined it's not a prudent underwriting risk

to insure activity at that particular facility?

A In the District, not that f'm aware of-

O Hov¡ about the three-state area?

A Within that three-state area, I'm not aware of
258
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any facilities.

O You have no idea why NCRIC's senior management

above yourself decided not to insure any activity of

the clinic; is that correct?

A Correct.

O Do you know who was involved with the decision

to terminate the Policy as well?

A I was given instructions by either Mr. Fargis,

Mr. Pate or ¡Ir. Osborn to .terminate the policy.

0 Do you remember whether any information was

conveyed to you at that time in addLtion to simply,

"this policy must be terminated?"

A I don't recall.

O llas there any reason given?

A NO.

O Did you know why it was being terminated?

A No.

0 Di-d you not speculate why it was beinq terminated?

A l'Io.

O Have you subsequently speculated as to why it

was terminated?

A NO.

A Is there a reason why you donr t speculate about

these types of thi-ngs?

A Because when I'm given an order by my superiors,
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I carry it out. And if they choose to share their

rationale with me, it's their privilege to do so.

O lVho generally at that time -- at the time that

this letter was sent out had the authority to decide for

underwriting reasons to terminate a poticy?

A Mr. Pate, l4r. Osborn, ¡1r - Fargis .

0 Did You have authoritY?

A I suppose I did. If I did' I never exercised

it independently. I certainly would not have exercised

it without consulting them first.

0 Was this the type of decision you would consult

them for?

A Because any cancellation outside of normal

expiration dates of the policy is something that I kept

them informed of.

O Has anyone subsequent at thís time in senior

management given an explanation of the reason for the

termination of this PolicY?

A No.

O Have You ever asked?

A NO.

O I'm going to ask you to look on the June 30 letter.

can you see, is there a reason for the termination given

in that letter or the attached notice of cancellation?

A The August I first letter cites the reason for
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cancellation as material change with respect to insurability?

O Right. Did you see that at all in the June 30

letter ?

A No, I don't.

O Do you know if at the time Columbia rvas told

why the termination occurred?

A I dontt know.

O Is it typical that the cancellation of a policy

occurs mid-policy and no reason given for the termination?

A No.

0 An entity PolicY?

A To the best of my knowledge of the twenty or so

entity policies we have, this is the only one that has

been cancelled.

0 No other entity policy has been cancelled for

people not being current on their premium?

A No. entity policy has ever been cancelled for

any reason except this one.

O So even out of a hundred or so, can you think

of any instances that you know of where an entity policy

has been cancelled where the premium is cancelled and no

claims have been made?

A Yes. Vlhen practices are discontinued, the

premium is current and there are no claims made and the

entity sJ-mp1y goes out of bpsiness.
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A Yes, I have.

O How much was at issue in that lawsuít?

A It was tens of millions of dollars. TL wãs fof'

the Agriculture Research service. I did the Disco,rrrtea

cash Flow Analysis and it was used in a court of lav.¡.

O l,Vhat was the result of that lawsuit for the

Government?

A The Federal Government won and the contractor

had to pay and the bonding company had to pay.

O Did you receive a citation from the Government

for your service?

A Yes, I received an award from the Government

for that particular Project.

O Have you used Discounted Cash Flow Analysis

of the sort employed here in this case for private clients

as well as Government clients?

A Yes, I have.

O How much money have private clients spent or

invested in reliance of Discounted cash Flow Analysis?

A Millions of dollars -

O Do you teach accounting on a part-time basis?

A Yes. I'm an adjunct facutty professor of

George !{ashington university and I have taught for them

for twenty-six Years.

O trlhat courses do you teach at George tr'Jashington?
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A I teach Financial Accounting, Ir[anagerial Accounting

Financial Statement AnalYsis.

A What kind of students do You teach?

A I teach undergraduate students and qraduate

students and I also teach l4BA candidates because they are

taking their MBA when they take my course.

O !{hat is your title at Georgetown?

A Not Georgetown.

O At George Washington UniversitY?

A I'm a Professor.

O And how long again have you been teaching?

A Since about 1978.

O And do you teach Discounted Cash FIow Analysis

and accounting techniques like you employed in this case?

' A Yes, I do. I teach it every semester. Each

class gets one or two class periods in which that is aII

we do is Discounted Cash Flow Anaiysis.

O Have you contributed to any textbooks in the

field?

A Yes, I have. I contributed to the Eiqhth Edition

of the Managerial Accounting Textbook that we use in our

graduate program. And f have also written the +- bank

for that, the Eighth Edition and for the Seventh Edition also

O You also teach Continued Education Seminars?

A Yes, I teach Continuing Education Seminars for
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the D. C. Institute of CPA and I have also taught for

Maryland CPA and also the New York Society of CPA! s.

O Ìlho attends those kind of Continuing Education

Seminars ?

A Those are primarily attended by CPA's who are

seeking continued professional education and they are

specialty type courses.

O To professionals?

A Yes.

O And how long have you taught professíonal CPA?

A Since approximately 1978.

O T!üenty-si* ye-rs:

A Yes.

O Do you teach about Discounted Cash FIow Analysis

techniques to these CPArs?

, A Yes, I do, especially in the real estate courses.

O And how ma-ny students in total would you say

that you have taught Discounted Cash Flow Analysis to

over the years?

A At least two thousand. Probably more.

O Have you held any positions within professional

CPA organizatíons?

A Yes, I have. I have been on the D. C. Instítute

of CPA Board of Governors for five years. I was also on

their Ethics Committee for seven years. I was Chairman of
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O Did the data you used in order 'to determine hov¡

much was left come from the hospitalrs normal business

records ?

A Yes, it did.

O lVas it the sort of financial data that was

relied upon by the Board in making business decisions?

A Yes, it was.

O No\nr, did you use the hospital's revenue data

or the cash flow data?

A I used the cash flow data.

O And who does that favor, Columbia or IICRIC?

A That favors NCRIC.

O Vlhy?

A Because if we used the financial statement data,

we would use revenues, but revenues are whatts earned

and not necessarily what is corrected.

O So, you focused on the cash flow which was what

lvas actually collected by Columbia?

A Thatr s correct which is a stronger -- I used

the term more asset test.

O Any why d.id you choose to use cash flow instead

of revenues?

A One, because it was conservative, and two,

the issue really is cash flow and so the important thing

was to figure out what was the lost cash flow to the loss
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as a result of a group of d.octors leaving.

I{R. PAGE: Your Honor, I object on grounds that

lost cash flov¡ is not refevant to this case and. not a

proper element of damages.

THE COURT: Sustained. You can rephrase the

question, please.

MR. GORSUCH: SUTC.

BY ¡[R. GORSUCH:

O Did you conduct any test to determine v¡hether the

cdsh flow data you used would be a reliable basis?

A Yes, I did.

O And did you compare the cash flow data that you
\'-

relied upon with the revenue statement from the hospital?

A Yes, I did.

O Did you seek to use cash flow data from earlier

years too?

A Yes, I did.

O Ultimatety did you conclude that the prior year

data was reliabl-e or unreliable?

A I concluded it was unreliable after applying

some tests to it.

O Did you try and reconstruct it?

A I tried to go back, have counsel go back to the

information technology people to try to generate the data.

O Hor,v much time did you spend seekinq to try and

29316d-002894
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gather cash flow data for the hospital?

A I t¡ould saY about fortY hours.

O And díd. you determine that the before data that

you used for the year immediately preceding the doctors

as part of your test were reliable?

A Yes, I did

O Were you aware of any other reliable d-ata

regardinq cash flow before or after that you didn't employ?

A No, I was not.

O Are you avlare that NCRIC has offered an expert

in this case?

A Yes, I am.

O Did they point out to you in their report or

efforts any other cash flow d.ata that you should have used?

¡[R. PAGE: I object, Your Honor. That hears,ay

aû this point.

¡,1R. GORSUCH: Itrs what he relied on, Your Honor.

It goes to explain the basis for his opinion.

THE COURT: The objection is sustained at

this point.

MR. GORSUCH: r will ask it this way.

BY NIR. GORSUCH:

O Are you a\,Iare of any other reliable d.ata on

cash flow that You chose not to use?

A No, f used the best available data.
294
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O In comparíng t,he cash

irnmediately before and. the Year

d.ocLors lef t, what did. You f ind?

A I found. out there \^Ias

O Did it go uP or down?

A It went down.

flow data from the year

immediately after t.he

a major dive.

O And. what r.¡as the damages you found the difference

before and after before you mad,e any red.uctiong?

tIR PAGE: Your Honor, I object to this point

agaln.

and he's

The cash fLow is not a proper measure of d.anages

not testifyíng about }ost profit. HeûS teStÍfyinct

AnnuaIly.

And" did you run that out over twenty years?

Yës, I ran it out over a period of tr'renty years.

And so, tvhat was the total- number that you came

about cash flow.

MR. GORSUCH: Your l{onor, this is straight out of

the report.

THE COURT: The objection is overruled-

BY }{R. GORSUCH:

O l^Ihat did. you find?

A I found there was approximately a four million

d.ol-lar d.íf f erence.

O Annually?

A

a

A

a

up with?
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A I came up with under that analysis r'las

approximatellz as I recall fífty-tvro mitlion dollars.

O Now, did you stop there at thaü point and say

damages are fifty-two millíon dollars?

A l{o, I did not.

O Did you make some reductions to ttrCRICts statement?

A Yes, I did.

A Beyond using cash flow, did you reduce damages

to take into account for potential collectíon d.iffir¡ulties?

A Yes, I did.

O And what data did Yog use there?

A I used the actual colLegtion rate. In other

words, they bilf at the hospital basically at retail

and then they have to adjust that amount d.orvn and the

adjustments are usually because of contracts that arë made

with insurance companies to accept something less than

full retail price. AIso, they are adjusted. dorvn to

reflect charity care and Columbia did between three and

five million dollars a year in charity care. And so that's

adjusted out and arrived aL a number which I call the

most r.eë=Lízable value. And then f compare the cash

collections agaínst that realizable value and found they

only collected about nínety-five percent of that net

realizable value.

O So, did you reduce your initial assessment to
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16d-002897



1

2

3

4

5

6

7

10

zc.e
u
E
o
I

O
o

c)

o

B

I

11

12

13

14

15

16

17

1B

19

21

22

23

24

25

Os
O0
roo
c{
o
@

=
o
o
O

20

0 So as the number of d.octors or patients increase,

so do the marginal cosLs?

A Thatts correct. Itrs a marginal cost.

O And. you took out thê marginal cost; is thaL

correct?

A That's correct.

0 Okay. Vühat marginal Çost rate did you use in

your analysis?

A I used thirty perÇent which I consider a very

high rate.

O Can you explaín why you consid.ered. it a hiqh nate?

A Because basically it's out of pocket cost to

t.he hospital, the cost of supplies and. med.ication which

is relatively smal1. If I were to come in as a patileht,

they would have to pay for three meals, there would be

breakfast, lunch and. d.inner. Thatrs a relatively small

cost to the hospital. There would be the cost of the

laundry for doing the bedsheets and. the blankets . That I s

a small cost. The medications that arentt billed is

a small cost. l{ost ,of the medications are billed..

O Vlell, first of all, why did you consider thirty

percent?

A VüeII, because of my knowledge and experience

in accountinq for almost thirty years. I have d.one

ind.írect cost rates for the Federal Government for almost
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twenty years and. I was responsible fOr indirect cost rates.

I know \,¡hat costs should be and. personalty it should have

been something closer to twenty percent, but if I were

to s0131, I would err on the high side. And so I took thirty

percent which is in NCRIC's favor.

0 Who does the higher marginal cost rate favor

and why?

A It f avors NCRIC because if I were -:to use a

lower amount, then that wou1d. inc::ease the cash flow to

the hospital for the analysis. Again, to be conservative,

I took that alternative which was less favorable to

Columbia Hospital for Women and more favorable to NCRIC

in this case. That's part of conservatism.

0 In terms of getting to Lhe thirty percent margiinal

rate numbers, what material did you look and. rely upon?

A f used an accounting textbook that f teach from,

in fact, in und.ergrad. school. That is a problem that I use

i,n class. It talks about a St. Vincent Hospital that has a

thirty percent variable cost or marginal cost rate and

forty-two mill-ion dollars in fixed costs. And then it

asks the students to determine what is the break even point.

And it's then asked the number of patient d.ays it would

take for that hospital to break even.

O And what is the marginal rate used in that

problem in the textbook?
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A Itrs thirty percent. The same thirty percent

I used in your analysis.

0 At your deposition were you sure whether or not

that was a real problem for a real hospital?

A At the deposition, you have to understand. I \nlas

und.er a lot of stress in that deposition. That was one of

the few depositions f ever had in my lifetime, and f \^las

not sure whether that was, in fact, an actual case or not.

O Dicl you subsequently investigate that?

A Yes, I did.

O trrlhat did you find?

A I found in the preface to the book, it talks about

the cases ancl it says that they used real life cases in the

preface to the book.

0 Did you rely on anything else in coming to your

thirty percent figure?

A Yes. Right after I left the Federal Government,

I did some independent contractor work for the Columbia

Hospital for trlomen medical staff.

lJotr, in that role I did ask -- the th.en

Comptroller, IJarren Danfield, vzhat rate should I use for

the term indirect cost but we can use marginal costs or

variable costs in the same term, what rate cou-ld. I use to

do a break even analysis. And he suggested to me to use

the thirty percent rate.
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O And did you, in fact, use that in conducting

work for the medical staff, the doctors at Columbia Hospital?

A Yes, T did.

o And they relied. on that in their ordinary business?

A yes, the medical staff relied upon that analysis.

o Is there anyone at columbia who is more familiar

with the marginal cost sector of the hospital than the

Comptroller?

A No, the best source of that information would be

the comptrofler of the Hospital. The comptroller is

responsible for preparing the financial reports and

responsible for doing the tax statements and the tax

reports and the tax returns. The person to go to r^rould. be

the Comptroller.

O Ancl is that a generally accepted accounting

practice in your profession to rely on information provid-ed

by comptrollers of companies in estimating marginal cost

rates ?

AYes,theComptrollerisinthebestpositionto

give me that guidance.

ODidyoualsoreviewothercaseswheremarginal

cost rates have been used?

A Yes, I did. I found

of Kansas. Itts in the Federal

a case called Coventry out

Court system where the

Court found that fixed. costs were seventy percent and' that
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the marginal costs were thirty percent.

A For hospitals?

A Yes, ít was a hospital case. The same thirty

percent that I used..

O Did you review anlr'articles in the Journal of

American Medical Society?

A Yes, I did.

O llhat did you find?

A I found that thirty percent was actually too hiqh"

It shoul-d be a lower amount.

O What d.id you find from these articles?

A Sixteen to eighteen Percent.

O If you had used sixteen or eiqhteen percent,

who would that have favored?

A That rvould have favored Columbia.

O But you didnrt?

A No, I didnrt.

O And you didn't change your opinion. You

continued to stick with thirty percent?

A No, I did not.

O How many hours did you spend researching the

marginal cost application?

A I rvould saY about f ortY hours.

O A r¿eek?

A Yeah
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highest cost of capital to the hospital. There \^Iere lower

costs of capital which I could have blended. in and

normally you would, but again, if I was going to err, letts

err on the high side of 10.5 percent which favors NCRIC.

O lfhen you say cost of capital and discount rates,

welrj:e Lalking like the i-nterest charge.

A Right, the cost of borro\ting money.

O Like a mortgiage rate?

A Exactly. If you have a lower mortgaqe rate,

you pay less interest. If you have a higher mortgiage rate,

you pay higher interest. If you were to do a mortgage

and look at that form that they give you with the thliee

hundred and sixty payments, if your interest rate is

higher, yoü will pay more out, okay. So, therefore' it will

have a lower present value. And so again, I wanted to be

conservative in my estimation. I used that highest cost

of capital or interest rate being charged to the hospital

which is 10.5 percent.

O lrlhat are interest rates usually today?

A Today I just negotiated a mortgage for 5.875

percent. No points.

O But You used I0.5 Percent anYwaY?

A That's correct. Again, I used the highest cost

of capital to the hosPital.

0 llere you av/are that Columbia \^las negotiating
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O If you had used that, how would that have affected

your analysis?

A That would have significantly increased the

cash flows by almost eight milLionpresent value of the future

dollars.

O Are you a\¡Iare of any evidence in this case

suggesting that you should have used a higher discount rate

than 10.5 percent?

A No, I rm not.

O Have you reviewed all of the materials supplied

by NCRIC and its exPerts?

A Yes, f have.

O Is there anything in there that caused you to

believe that you shoutd have used a higher discount rate?

A No, nothingiis there.

O Besides the factors we discussed

collectibility and marginal cash rates and

rate, did you make any other reductj-ons in

A I think that's it.

already,

the hí-qh discount

favor of NCRIC?

O Vlell, let me ask you about this. You took the

befo:e and afLer and you came up with four million dollars?

A Right.

O Did you ever assume that Columbia míght be able

to increase that amount over the years?

A No, I did not.
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O Did you take into account inflation?

A No, I did not factor in any gro\^ith factor at all.

And again, to be conservative. It turns out that over the

last four years for hospitals in general, the CPI index

according to the Bureau of Labor Statistics shows that

hospital rates have gone up 7.6 percent on average over

those four years.

I criticize my students when they bring their

phones to class. I apologize. I'm really embarrassed.

And that's my daughter's phone which makes it even worse.

O t1r. Ben Ezra, just so I understand your testimony,

the inflation in the medical industry is 7;6 percent?

A On average over the last four years that's

total for the lastcorrect, and over thirtY Percent in

four years.

O And you found that before and after \,üas a úour

million dollar drop?

A That's correct, without factoring the inflation

or any growth.

0 Over anY Years?

A None.

0 You just said no inflation?

A I assume zero inflation, again to be as

conservative as Possible.

O And over what length of period did you use for
310
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measuri.ng d.amages?

A In the first alternative I used. twenty years'

O WhY did. You select twentY Years?

A Because I had. talked to the docto::s, at the hospital

and Safa Rifka and Nabil Asterbad.i and. asked them, and this

\^/as a majority hit to the hospital. The doctors that left

were their top producers. The top admissioners - And I

asked them point-blank, how long would it take to recover.

And they said it would be at least a generation. That's

\dhy I used tv,rentY Years.

Now, remember, I did this report two years ago.

O Before the hosPital closed?

A Before the hospital closed. Unfortunately, it's

not a generation. Itrs forever.

0 l{hy do You say that?

A There is no way that the hospital itself wiII

ever reopen. As you know, the property has been sold. And

was is not going to happen.

run out damages longer; is

so Columbia coming back as it

O So, you could have

that your view?

A Yeah, I could have for literally thirty

But again, to be

done it

years or forty years or fifty years.

conservative, I took twentY.

O And taking into account all of these deductions

we talked about, did you come to a final conclusion about

3Il
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future cash flow that is discounted at I0.5 percent for

that second Year.

The third year -- if Itm going too fast slow me

down.

0 Go ahead, Doctor

A In the third year, using a discount rate of

roughly eighty cents on the dollar.

O Now, why is that? Let me stop you- Ifhat does

the eighty cent rePresent?

A The eighty cents is two years out with compound.ing.

O So I0.5 Plus I0.5?

A Right. And thatrs roughly the math is pretty

evident. Roughly ten percent each year, and. so thatts why

itts eighty percent. And so if you !üere to take two

million, 77 thousand +L2.57, that amount thatls in the net

present value column and invest that for two years at an

interest rate of I0.5 percent compounded annually, you

would have at the end of those two years the 2 million

five hundred and ninety-three 442.86.

So, each year as you go out, the present value of

the future cash flows for each ind.ividual year goes out

and goes down because of the time value of money-

O And who does that favor?

A It favors NCRIC.

O In fact, the total lost cash flow that estimated --
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that you estimated was 51 million dollars; is that right?

A That's right, it's 5I.868 which I guess round.ed

would be 52 rnillion dollars.

0 And you d.iscounted all the way down to what?

A To 22 million dollars'.

O Ancl that was your final view?

A That was for that alternative. It was 22

million dollars on a present value basis and 52 million

dollars on a total amount of dollar basis.

O Now, how does this number'compare' 22 million

dollars, with the lost cash flow that you estimated with

one year of lost cash flow for the hospital?

A It would be approximately hal-f .

O So, if I took the one lost year, íf the hospital

died one year eartrier because o.f }üCRIC, t^he damages are

half that number?

A That is correct.

O Did that favor NCRIC?

A Yes, ver)¡ much so. If I had known that the

hospital was going

been a lot more.

to close, then the damages would have

analysis, the hospi-tal was in

the report, when T did my

business and the assumption

\^/as that the hospital- would continue in business.

O But you developed and you learned that those

doctors are never coming back?

lVhen I wrote
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A That is correct. I used another alternative.

O And was it necessar)¡ for acoounting professional

standards to do a second test?

A No, it wasnrt. I wanted to check myself and. so

I did it a completely different way and then compare the

results and took the lower of the two.

0 And your second test, did that involve specific

doctors?

A Yes, that represented twenty-four d.octors and

three practice groups.

O And how did you get the names of the doctors

you used?

A I got the name of the doctors that I used from

counsel. It represented about thirty-seven names as I

recall. And then I called those d.own to the twenty-four

doctors and the three practice units.

O And what \^Iere the twenty-four doctors and.

three practice units left that were on your list? What

do they represent?

A Those represented the doctors that left Columbia

or cut back at Columbia. And I was able to test and see

if, in fact, that did happen. And it did. So, their

,r,rumbers are basically -- those were reductions that resulted

from the doctors leaving or cutting back. So, I performed

some tests.
325
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O How many d.octors who left in the Last half of

2000 -- only the doctors,who left in the last half of 2000?

A Thatr s correct.

O And what kind of test? Did'you compare it' against

your ov¡n personal knowledge from working at the hospital?

A Yes, I did. In addition, I performed mathematical

tests on the data also. There \^/ere some d.ata that although

they had left and they cut back, it was not material in

amount. And so I elected to exclude that amount again

in NCRIC's favor.

O And did you speak with hospital administrators

to conform that those doctors \^rere the ones that left?

A f knew from my experience on the Board for the

Medical Center, as well as being a financial advisor to

the Foundation Board, that the reason those doctors teft

was because of NCRIC.

iqR.PAGE: Objectionr Your 'Honor. ir'love to strike that

THE COURT: Sustained.. And that statement wilt be

stricken from the record.

MR. GORSUCH: Itm not asking why the doctors left.

We're talking about solety about how did you check the list

to see that those were the doctors that left as opposed to

doctors who had staYed.

THE !VfTNESS: WeIl' one of the reasons as you see

in the practice groups ' some of them had just initials, and
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so I had to check with the administration to see which

doctors were included within that practice unit-

O Practice unit with acronyms as names?

A Yes.

O You didn't inctrude

doctors who stayed?

A No, I did not.

A Your analYsis was

A That is correct.

any doctors on your list for

limited to doctors who left?

Itts the lost cash fIow.

O Are you aware of any other evidence suggesting

that t.he Iíst of doctors you ultimately wound up with

was unreasonable or wrong?

A No. In fact, it's probably too conservative.

It's my understanding that IrIr. Pate has testified in his

deposition that the nurnber of doctors that left were

between thirty and forty. Remember, I ended up using

twenty-four doctors in three practice units.

O Who is Mr. Pate?

A ii{r. Pate, I believe is in NCRIC-

O Vühy did you use a lower number?

A Again, to be conservative. If Itm going to err'

let me err in favor of NCRIC.

O In the second analysiç, did you use assumption

about the retirement age of the doctors who left?

A Yes, I did.
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O Why?

A I tried to figure out how 3-ong they would,

continue to practice at the hospitat. Sixty-five is the

normal retirement age and I used sixty-five even though I

know that there are many doctors at that worked into their

seventies.

O Did you, in fact, Iook at any reports about the

hospital ?

A Yes, I have.

O Ancl what did you find about the retirement age

of doctors in the hospital?

A I found, that approximately nine percent of the

doctors \Á/ere sixty-f ive and older and so, theref ore, I f elt

that sixty-five years of an assumption \,i/as probabtry

conservative because d.octors donrt like to retire. And

remember, they are self-employed and they are ind.ependent

businessmen under a smalI closely held company or individual

and they tend to work longer than the normal retírement aqe.

O Did you look at any information from Social

Security about retirement?

A Yes, I did. Currently someone retirinq today

had to be sixty-five years old and four months in order to

retire under normal retirement at Social Security. I was

born in 1949 and so my normal retirement age is sixty-six.

Somebody born in L960, their retirement age -- or afLer --
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analysis,

to be?
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No, except for the ones prescri.bed eartrier.

You used cash flow rather 'than revenue?

That is correct.

You reused red.uctions for the col]-ection data?

That is correct.

You used that thirty percent high marginal rate?

Marginal cost rate.

You used the 10.5; is that cor::ect?

That is corr:ect.

And didn't a1l five of those favor NCRfC?

Absolutely.

And based on your estimate on the second damage

what did you estimate Columbiars lost cash flow

About fifty million dollars.

And did you discount it again?

Yes, I discounted it 10.5 and it yielded about

21.5 million dollars.

MR. GORSUCH: Your Honor, ilaY we put that on the

screen?

I4R. PAGE: Same objection.

THE COURT: Alt right. The objection is noted

and I witl allow it to be published on the screen.

BY I4R. GORSCUH:

O Is this the summary of your second damage analysis?

330
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A Yes, it is.

O And it lists the names of various doctors?

A That is correct.

0 And it assumes a re'tirement date based on age

s ixty-five ?

A That is correct.

O And then you accounted for the total cumulative

Ioss to the hospital?

A That is correct.

O And thatrs the fifty million dollar figure?

A That is correct.

O And then you try the net present value?

A That is correct.

O And thatts again what you explained about the

value of a dollar today not being worth as much tomorrow?

A That is cor::ect.

O And what figure did you use here?

A I0.5 percent was the discount rate.

O And what was the total damage you calne up with

using the second?

A Okay. The present value for lost cashr flow

says 21.5 million dollars. The total dollar amount, however,

is a little bit over fifty million dol-lars.

0 And again, if you used a d.ifferent discount rate,

say the HUD loan rate of 5.5 percent, what would the 21 milli

331
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dollar figure be?

A That would be 28.3 mitlion dollars.

0 It increases the number by seven million dollars?

A Yes.

0 And again, how does that net present value cash

flow compare to one year of

A Ïtrs almost half.

lost cash flow from the hospital?

MR. GORSUCH:

the summaries up on the

May we, Your Honor?

If I could, Your Honor, put both of

screen so that you can compare it.

THE COURT: Yes.

MR. GORSUCH: Thank You,

BY }1R. GORSUCH:

O Mr. Ben Ezra, is whatrs depicted on the screen'

does that sunmarize your findings using the two different

analysis that you did?

A Yes, they do. But as you will notice, they are

very similar.

O fn one analysis the total damages are 5l million

800 thousand dollars?

A Thatrs correct.

0 Ancl the other is 50 million 25 thousand. dollars?

A Thatrs correct. So, I took the lower of the t\,¡o.

O So your final opinion is to take the lower of

the two?
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A Again, there are two alternatives. Take that

which is less favorable to Columbia Hospital for lrlomen.

O And the net present value of these items is

22 million versus 21.5?

A That's correct.

O And again, both of those are approximately half

the cash flow of the hospital in one year of operation?

A That's absolutely correct. And again, I took

the l-ower of the two. Again, if you g|ve two alternatives,

take that which is less favorable to Columbia Hospital for

!{omen and so that's the 21.5 there.

0 Has NCRIC in the two years since you suPPlied

in this case, JanuarY ofyour

2002 ,

report and Your oprnrons

caused you to revise your estimated damages?

A Yes, it has.

O When did you receive information that

you to revise your damages?

A About a week before the trial began'

indication that there were some clerical errors

caused

I got an

and. that

the amount needed to be ad-justed down a little bit''

O And how much did you adjust them down?

A OkaY. The

down lo 4.7.2 mlllion,

fifty million at the top is now adjusted

and the 21.5 million is now adjusted

down to 20.4. And so the new numbers are 47.2 and 20.4.

And that,s my revised estimate, but again, I only got that

33316d-002916
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a week ago and they had. the report

O Did your damage analysis

the last HUD loan?

A No, it did not'.

for two yedrs.

include anything for

O The lost fund raising efforts?

A NO.

0 The million dollar security deposit?

A No.

O The money owed under thè Retro contract to Columbia

A NO.

O Fees assocíated with the bankruptcy?

A No.

O And does your damage analysis cover the losses

associated with the closure of the hospital?

A Ì.Io, it does not because that occurred subsequent

to my publishing of the report two years ago.

A Has your involvement in this case as a witness

for Columbia resulted in any harm to you personally?

A Yes, it has.

O Can you explain?

A f rvas given notice by NCRIC that they would

pursue me personally. They would sue me.

l4R. PAGE: Ob j ection, Your Honor.

THE COURT: Sustained.

BY I{R. GORSUCH:
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o Vühat \^ras columbiar s f ì,nancial condition at the time

A I wasnrt well a\^Iare of the financial condition.

I was really moving into the Risk Manager role. f donrt

know that it was s.fong.

O Did the hospital end' uþ filing for bankruptcy

shortly thereafter?

A Yes, in FebruarY of 1998-

O And did Columbia give NCRIC money at the time?

A Yes.

O Were You involved with that?

A I wag involved with the transactions r Yês.

O What do you mean involved with the transaction?

A I lvas .asked by Gerry Beaulieu to set up four

disbursements for NCRIC of two hundred and fifty thousand

dollars each beginning in January of 1998.

O Did you have an understanding as to the reason

for those paYments?

A My understanding was that it was a deposit

against future claims.

O Did you have an understandi-ng as to whether

colu,mbia was supposed to receive interest for those

payments ?

A I v¿ould have imagined so. I would have expected

interest.

a You did exPect it?
lnlJð /
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to hold as a deposit, you would be acoruing interest on that'

o It \^Ias understood that columbi'a would be getting

interest?

A Yes.

oTheonlyquestionyouraisedwas'documentation

of the interest; is that right?

A Yes.

O Vlhat was Mr. Pate's response? Did he pay the

interest ?

A

o

H

o

d.eposit

A

0

A

No.

He refused to PaY the interest?

We were told. we \ÁTerenrt going to get interest'

Was the one million dollars referred to as a

by NCRIC in the course of your time at Columbia?

Yes.

When was that?

On the Retro Plan reconciliation sheet that we

reviewed quarterlY.

Oltwasreferredtoonthosesheetsasadeposit?

A Yes.

O Thank you- trrlhy couldn't Columbia decide not to

giive NCRIC the one million dollars?

O Welt, at the point thís occurred, we \dere already

-- we did not have an agreement in place and the physicians

typically renewed their professional liability policies
390
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RIFKA CROSS continued

0 Good afternoon, Dr" Rifka.

A Good afternoon, sir.

O .I have a few questions and I'm goJ-ng to try reaL

hard to get finish today. V{e talked a little bit the

other day, it was only yesterday, about your practice at

Columbia. You \^rere there as part of a partnership; am I

correct?

A Which year and when? I was there part of a

partnership?

O Yes.

A No.

O Let me ¿rsk the question this way. In your

medical practicer you practice alone or do you practice

with partners?

A Vlhich year?

O Vle1l, let t s say currently?

yes, I do.Currentllz,

And while you were working at Columbia Hospital,

did ltou practice with partners?

A NO.

O And when you testified as to the arranqement

that you had at the hospital in terms of offices and

staff, did any of that apply to partners that you had?

A There were no partners. lve vrere two people in

the Division of Reproducted Endocrinology, Richald Faulk

A

O

44L
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FKA REDIRECT

but I'm only asking you to tell me. And T think you have

done it. It's accurate except for the one correction you

made?

A No, for several corrections. Georgetown

University was not purchased for profit. ft was purchased

by a non-for-profit. And the s.econd is, I said that on

the surgery that we don't have open surgery white we have

a NICU and there is somethingi'rwhich I said, that we

continue to stand alone non-for-profit, in addition, no

university medical school affiliation or endowment. And

I tol-d t^hem not to do that

MR. PAGE: All right. Irm going to ask no further

questions of this witness.

MR. GORSUCH: Your Honor, very briefly.

THE COURT: All right.

REDIRECT EXAMINATION

BY }[R. GORSUCH:

O Dr. Rifka, even though there v/ere no written

contracts with the doctors in the hospital, is that an

expectation that members would prefer to --

l4R. PAGE: Objêction. Scope, Your Honor.

MR. GORSUCH: He asked about written contracts

yesterday.

THE COURT: Overruled. Yes, there was an

expectation"
441
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BY ¡,IR. GORSUCH:

O Can you explain that?

A Well, these physicians historically over decades

have brought all their patients to Columbia Hospj-tal for

Vüomen. They banded together to form the attending faculty,

meaning that they have not only the history of bringing

patients to the hospital, but the common objective of

bringing all their patients to Columbia futuristically.

O And before the event of this case in the summer

of 2000, was there any reason to believe that was going to

change?

A No, there wasnrt any reason before the NCRIC

clip.

O And before the NCRIC clip, \^/as there any reason

to bel,ierethe hospital was going to close?

A No, on the contrary, the hospital at that

time was doing fantastic. And we had a bright future in

front of us.

0 Vtas there any talk of the hospital closing?

A Never.

O We heard about the cleaning staff being out-sourced

Did they do a good job?

A The cleaning staff was out-sourced. They did a

great job. This cleaning staff, the storlz is we out-

sourced the cfeaning services, but quess what ,we did, we

448
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Dr. Rifka returned to the stand in response to one of hís

questions from l{.r. Page, he responded that one of partners

was Dr. Maurice Butler who was my doctor formerly. And I

wanted to d^isclose that to the parties. I was not aware of

these relattonships until I heard his testimony today.

And I wanted to bring that to the parties I attention at this

time.

MR. PAGE: Your Honor, ffiay I ask a question?

THE COURT: Yes.

MR. PAGE: And I'm sorry to do it. You say you're

a former patient.

THE COURT: YCS.

MR. PAGE: The guestion I'm getting to is this.

Is there any history that you have had being a patient of

a practice in which Dr. Rifka is a partner or principal?

THE COURT: I don't know the answer to that.

I know that Dr. Maurice Butler has been my doctor off and

oflr I guess maybe the last time T seen him was about a year

ago. And so I don't know at what point in time he was

with or practicing with other doctors because hers the

only doctor that I saw.

MR. PAGE: I appreciate the Court's disclosure.

I would like the opportunity to at least discuss it with

my client.

THE COURT: AIt right.
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court, the issue for us is simpty to clarif y if it \^¡eTe

the case that you had any prioilrelationship with Dr. Rifka

in a patient-doctor relationship, that would be a concern

to us and is something that we had known it earJ-ier, we

might have said something about it. And so wÈth greät

respect and deference to the court, but feeling I have an

obligation gi.ven that history to at least clarify it so

my client knorvs. And then as they ask me irrhat the story

is, I wilt at least be able to state with complete accuracy

what the situation is.

THE COURT: Thatr s fine

MR. PAGE: Irm asking for a ctrarification'

THE COURT: I have never been a patient of

Dr. Rifka's. I have never seen Dr- Rifka. f don't know

Dr. Rifka. I have been a patient of Dr. Butler's and as

and on for about ten Years.

saw him was about a year ago.

never come up in this

I stated yesterdaYt

And the last time I

off

Dr. Butler's name has

trial and it had never come up in any of the pre-trial

matters. There have been a number of d.octors listed by

name. His name has never come up until the first time

yesterday late in the afternoon. And as soon as I heard

the name, I felt it was important to disclose the

relationship. And. so I don't know Dr. Rifka. I have not

had contact with Dr. Rifka. He has never, as far as I know,
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had any role in my care in terms of seeing Dr- Butler.

I don't know what Dr. Butlerrs arrangement is or has. been

with Dr. Rifka. And I don't know what else to say-

Dr. Riflca, I don't know.

MR. PAGE: OkaY.

THE COURT: And I mean, as far as You can

certainly discuss it some more because I dontt want this

to become an issue.in tfie case. This is a jury tr-iaI, of

course, and so ï dãn't have any role in terms of

assessirng the credibility of any of the witnesses or making

any determinations ultimately about the verdúct or the

damages. It's not a patient care case. It's a case

involving a contract between Columbia Hospital for Women

and NCRIC.

So, for all those reasons, it wasn't until

yesLerday when my doctor who ï know I have seen and been

a patient of came up in this trial for the first time

that I felt it was important to disclose. I donr t see

it as an issue for recusal, but I'm certainly open to

hearing any concerns before we proceed any further-

MR. PAGE: Just a final point. llay I assume

from your statement that you were a patient at Columbia?

THE COURT: Yes. I'lett, I think that's a fair

statement. Dr. Butler's offices are in the Physicians

Office Building at Columbia on the grounds of Columbia-
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MR. PAGE: All right.

MR. GORSUCH: For the record, Your Honor, the

office building is not

separate facititY.

owned by the hospital and is a

THE COURT: trVel1, I don't know- It says

Columbia. I think the name of his practice group is

Columbia Fertility Association. And so you go into the

door of Columbia HosPital

M.R. GORSUCH: Itrs next door to the hospital.

It's a separate building.

THD COURT: That may be the case. I just know

I go into his office building.

MR. GORSUCII: Yes' Your Honor-

MR. PAGE: Your Honor, the issue for us and f

wiII only take a short more time on this, but the

medical community in the District of Columbia is

fractionízeð,. There are some doctors who are pro-Columbia

and some arenrt. There are some doctors whO are pro-NCRIC

and some aren't. And some are anti and other factions

as well. And our concern is and has been if there is

any trier of fact , for example, who had a relationship

that might color that even subconsciously or unconsciously,

that would have been of concern to us. And I think that

we did also in the voir dire express concern about people

and we used preemptories on people who had been treated at
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A Dr. Rifka.

O And what was the assignment?

A I was -- the assignment?

O Vthat did he ask you to do to come on board to do?

A Yes. I had served on the Board and I was

Prësident, CEO, and as President and CEO, I was responsible

for the administration, the management, controlling,

organizing, planning for the hospital. And I was also rea1ly

charged with carrying out the recovery plan that we had

started as -- we had started while I was a member of the Boari

O The hospitat at this point was coming out of

]-r a n l¡ rr r n 1. ¡rz ?

A Just coming out of bankruPtcY.

O And you were charged wíth administerinc¡ the plan

to recover the hospital?

A ExactlY.

O How did giving up that million dollars in IggT

to NCRIC for a security deposit affect Columbia?

MR. PAGE: ObjecLion. Foundation.

THE COURT: Sustained. You may ask some

foundational questions first.

MR. GORSUCH: I woul-d be haPPY to.

BY }{R. GORSUCH:

O You were on the Board tn L997?

A Yes, I was.

416
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O You were aware of Columbia's finances?

A Yes, I am.

O How did the million dollars affect -- how did

giving up the million dollars to NCRIC affect Columbia?

A It had. a tremendous effect. It was one of our

primary causes of our bankruPtcY.

0 And how much money vlas involved?

A About 3.5 million dollars.

0 Did the Bankruptcy Court approve these expenses?

A Yes.

O And they were Paid?

A Yes.

¡{R. PAGE: I object and move to strike all of

the testimony about the bankruptcy expenses.

MR. GORSUCH: It's an element of d.amages, Your

Honor

THE COURT: I will sustain it at this point. Iüe're

talking about the losses to the hospital first and we may

area later.be able to come back to this

llR. PAGE: Your Honor, I wanted to add one thing.

I also object on grounds that this is not the best evidence

and there is no foundation for any of the testimony.

THE COURT: AII right. vlith respect to the best

evidence, the objection is overruled. Counsel can ask a

few more foundational questions"
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A Yes.

O üIith the Retro Plan set to expire on September 'Ist,

2000, if I could move to 2000 now, did you personally begin

negotiations with NCRIC Yourself?

A Yes, T did.

0 And when d.id you begin those negotiations?

A I started those negotiations February - March of 20

0 And who was the point person at NCRIC that you were

negotiating with?

A David Osborn.

O It wasn't }.fr. Pate who was the point person at

NCRIC that you nesotiated with?

A No.

O It wasn't Mr. Farqis?

A No.

0 It was Mr. Osborn?

A Tt was Mr. David Osborn.

O What was NCRIC's initial demand in early 2000?

A In early 2000 the first demand was nine hundred

and forty-four thousand dollars.

O Plus keeping the million dollar deposit?

A Plus retaining the million doLlars. It came to

a total of one million, nine hundred and forty-four thousand

dollars.

0 Did you agree to that with Mr. Osborn?

479
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A No, I did not.

O Vühy not?

A The number \^ias high. trrle had always contested

the one mitlion dollar deposit issue and so we thought

that we could negotiate it downward. We had planned or we

did negotiate it downward.

0 How about the'nine hundred and forty-four

thousand dollars, did you agiree with that assessment?

A Definitely not.

0 Why not?

A That number \^/as -- Number One, we didn't understand.

the caleula-tion. Vüe didnrL u-ndersta-nd- everything tha-t wenf-

into it. We didn't have all the information to render a

fair judgment on it.

0 Had you, in fact, at this point in time already

retained Mr. Feldman?

A Yes. By the time we started with negotiations --

by the time I started negotiations with tr1r. Osborn which

was around March, I had already retained Feldman.

0 And you had. received his initial analysis?

A YeS.

O That NCRIC owed Columbia money and not the other

way around?

A That is correct.

O So you rejected the nine hundred and forty-four
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thousand dollars?

A I did. Actually, we rejected it at thaL point, Yês.

O Did NCRIC come back and revise the demand in

response to this?

A Yes, theY did.

O !{hat did they demand the second. time around?

A The sécond time around they demanded seven hundred

and fifty thousand dollars, retaining the one million dollar

deposit.

O Did they respond to any of the concerns that you

or Mr. Feldman and Ann Gaffey had raised about their

analysis and calculations?

A They did not.

O What was your initial reaction to the demand for

seven hundred and fiftY thousand?

A ¡{y initial reaction was that it was still too high,

but we didn't have any basis to know exactly what it should be

0 It was just a number?

A

o

It was just a number too high.

And there \^/as no basis for it that you could

determine?

A That's exactlY correct.

0 And you looked into it v¡ith l4r. Feld.man and

Ms. Gaffey?

A That is correct"

4BL
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A Yes.

O Was it a regular habit:of his to stop by your

office out of the blue?

MR. PAGE: Your Honor, he's leading. I object.

THE COURT: Sustained.

THE TVITNESS: That was the first time.

MR. GORSUCH: Let me rephrase the question.

BY ¡{R. GORSUCH:

O Was it the regular habit of l,Ir. Pate to stop by

your office?

No, definitely not.

Were you personal friends with Mr. Pate?

No.

What did l4r. Pate say to you when he stopped by

your office?

A Mr. Pate stopped by to tell me, to encourage me

to accept the seven hundred and fifty thousand doilar

demand that they had made on Columbia Hospital for tr{omen.

A

O

A

a

At that point

because again,

I was definitely discouraged and distraught

NCRIC had not addressed any of the issues

that Mr. Feldman had raised in his

point Mr. Pate indicated to me that

seven hundred and fifty thousand dollar

was going to be a train wreck.

analysis. And at that

if I didn't accept the

demand, that there

A Did he use those words, train wreck?
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O Were you expecting this?

A No, I was not.

0 Was there any advance warning at all that this

was coming?

A None. Abso1ute1Y none.

O Ha<l NCRIC done anything like this in prior years

in negotiations over the Retro PIan?

A No.

O Did NCRIC cancel the ctrinic policl¡ just forty-

eight hours later?

A Yes.

O Defendant's Exhibit No. 62, is that the letter

you received? Let's put them both up side-by-side?

A Yes, it is.

O Two termination notices within days after the

Board rejected the demand?

A That is correct.

0 Both sent to you and received by you?

A That is correct.

O Neither exPected?

A Neither exPected.

O No advance warning?

MR. PAGE: Your Honor, it's. cumulative. I would

object and it's leading

THE COURT: The objection is sustained on the
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grounds that the question is leading. If you would rephrase

yorrr question.

MR. GORSUCH: Yes, Your Honor

BY MR. GORSUCH:

0 Did you expect either of these notices?

A Didn't expect either.

0 Did you pick up the phone to complain?

A Yes, I did.

O tr{ere you able to reach somebodY?

A VJelI, I had been negotiating with Dave Osborn-

I called Dave Osborn at his office

A You d-ì-dnrt have any problem reaching him?

A I did not reach him. I also calIed him on his

cellphone.

0 Did you eventually reach him and talk to him

àbout these termination notices?

A

O

A

o

letters,

notices ?

0

I did not. I could not reach him.

Did you speak to Mr. Fargis?

I did not speak with l4r. Fargis.

After the fact, after you received these two

did NCRIC offer any reason for these termination

No, they did not.

Had there been any material change to the clinic's

financial health?

4BB

16d-002935



2

3

4

5

6

7

B

I

z
c.É
L

Eo
L

oo

c)

o

10

11

12

13

14

15

16

17

18

19

21

22

23

24

25

()
<f
O()
ú)r)
N
Ooó

f

-o
o

20

A None.

They just renewed'ühe policlz six months earrier?

That is correct.

And did NCRIC have access to the status of --

MR. GORSUCH: Strike that, Your Honor- I apologize

BY ¡fR. GORSUCH:

Did NCRIC have access to information about the

Columbia' s self-insurance trust?

Yes.

Was that pubtic information?

It was.

Because you're not for-Profit?

Werre not for-Profit.

MR. PAGE: Your Honor, I object- Again, cumulative.

THE COURT: Overmled.

THE I'trITNESS: !'Íe're non-for-profit hnd rbhe ihform-

ation is in our tax returrs and et cetera.

BY IfR. GORSUCH:

O And those tax returns were Public?

0

A

o

information

0

status of

A

a

A

o

A

O lVere there members of NCRIC's Board that had

served on columbia's Board of Directors and who had,

therefore, hearel regular reports about the status of the trus

A Public.

A Yes.
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And who were those PeoPle?

Dr. Catares and Dr. Dukes.

Is Dr. Dulkes in the courtroom today?

A Dr. Dukes is sitting right here.

O Did Cotumbia ever refuse to provide financial

information that NCRIC asked?

A Never.

O If it had asked for any more information about the

self-insurance trust fund status, would you have given it

to them?

A AbsolutelY.

O Did the hospital have an excess insurer?

A Yes, we did.

0 Vlhat j-s an excess insurer?

A An excess insurer i-s an insurance company

designed to cover catastrophic leve1s of insurance. It

goes over and above the regular insurance policy.

O Over and above what you had with NCRIC?

A For big losses.

O Did that insurance ever cancel Columbia's policy

in 2000?

A No.

0 Did the Insurance Commissioner ever ad.dress NCRICTs

cancellation of the clinic PolicY?

o

A

0

^ I d.idn' t hear that.
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O Irm sorry, Dr. Wilson. Did the Insurance

Commissioner ever address NCRICTs termination of the

clinic policy?

A Yes, he did.

O lrlhat was the result?

A The result was the Commissioner said to us after I

complained to him about the cancellation and wanted to know

why is that I'ICRIC had followed the ad.ministrative process

from the Commission.

0 Did he say anything about the merits of your

complaint?

A No, the Commissioner said to us the merits of the

case should be taken to court. And that's why \"re're here

today.

O And if you turn to Defense Exþibit No. 48 and

turn to the last paragraph, is this the letter?

A This is the letter.

0 "This Department does not intervene in matters

of determining damages and negligence to settle a

contractual dispute. Therefore, you may seek resolution

from a Court of competent jurisdiction. " Is that what

you're speaking about?

A Yes, it is.

A After terminating the Retro Plan and then

terminating the clinic plan, did NCRIC within ten days

49L
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send. out bills to doctors?

A Yes, t.hey did.. They sent out bills the f irst week

in July or the second week in JuIy.

O Did these contain the usual Retro Plan discounts?

A They \^rere undiscounted bilts.

0 So it didn't include?

A It didnût include the Retro Plan discount at all.

O And how much of a magnitude are we talking about

these bills on discount?

A Oh, thirty percent, twenty, twenty-two thousand

dollars or so.

a\ tTtt.ran{-rz {-hn're rnÄ ^r m^rô l.'ì n}rar +}r-n r.rl-'=+ +L^\¿ tYYç¡¡uy ur¡vurs ¡ÀrYrrç! u¡rq¡r vvr¡qu u¡tç

doctors expected?

A That is correct.

0 Had NCRIC done anytìhing like that before?

A Never.

O Had tlirey done it before in contract negotiations

in '97?

A N9.

O '98?

A NO.

0 '99?

A No.

O What effect did t.he termination of the Retro PIan,

the termination of the clinic policy and undiscounted bills,

^ 
()')
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what kind of effect did it have on the doctors at Columbia

that you v¡ere able to observe?

A Tremendous effect. l.[orale was low. That was the

topic of conversation. Physicians were calling almost

hourly. They were concerned.

MR. PAGE: Objection, Your Honor. This is hearsay.

THE COURT: The objection is sustained.

I': BY }fR. GORSUCH:

O I will not ask you what they saj-d. Irm just

going to ask you what effect d.id it have on the doctors that

you could observe?

^ 
T{- l-1,l - ¿lal-riman+:l atFaa+ +hã+ T nnrr'ì rl n}roar-'oã rL trqg 4 uuu!¿¡rru¡¡Ls! glluvL r vvuru

a !{ere people coming up to You?

A People were coming up to me asking about --

MR. PAGE: Objection, Your Honor

THE COURT: Just answer the question, Dr. tr^Iilson.

Did people come up to you?

THE WITNESS: Yes.

BY MR. GORSUCH:

O !üas their d"emeanor concerned?

A Yes.

O Vfere they worried?

A Yes.

0 People who hadn't done this before?

A People who had not done this before, right.
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0 And that's part of why you agreed to pay the

seven hundred and fifty thousand dollar ultimately?

A That is correct.

0 Did you call Mr. Osborn to discuss this issue

with him on Augnrst l5th?

A r did.

O The same daY that he sent it to You?

A Yes.

0 Were you able to readh lr{r. Osborn?

A I was not able to reach Mr. Osborn.

O Did you trY him at t^he office?

I tried him at the office.

Did you try him on his cellPhone?

I tried him on his cellPhone"

Had you ever had problems reaching Mr" osborn

prior days and weeks of negotiating this deal?

No, I had not.

A

o

A

o

in the

A

O When is the last time you had spoken to Mr. Osborn?

A The daY before.

0 And how many times have you two spoken in the

previous week alone?

A During that time at Ieast twice a day.

0 Do you know whether Mr. Osborin was aware that

you planned to finalyze the deak oh August l5th after four

months of negotiations?
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A No, I was not able to reach him.

0 Do you have personal knowledge of ultimately what

happened to I1r. Osborn?

A Yes, he was terminated.

O Fired?

A Fired.

0 After being unable to reaih Mr. Osborn. did you
-:

hear from Mr. Pate?

A Yes, I did.

0 He returned some of the calls you left at NCRIC?

A Yes.

^ 
r¡lara rrnrr ¡r¡naa{-ìn^ .l-n }'a-r frnm l-''imt

v vlç!g -l' vg ç^È/9v L!¡rY rluq¿ !rv¡rl ¡¡rrll¡

A I was surprised. This was the first time that

I had heard from Mr. Pate since that conversation about the

train wreck he promised.

0 Vlhat did Mr. Pate tell you this time?

A This time LIr. Pate told me that the agreement

that Mr. Osborn had reached with me was canceled.

O No deal?

A No deal.

O Even though you had a signed letter from NCRIC?

A That's correct.

O tr{ere you shocked?

A f was shocked. Totally surprised.

O Expecting any of this?
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years that hadn't cfosed out?

A NO.

O Around this time dj-d you receive letters from

doctors saying that they were leaving?

A Yes.

O Ancl if you could take a look at Exhibit No. 41.

' I{R. PAGE: Your Honorr' this is cumulative.

We are going over the same testimony that other witnesses

have done

THE COURT: Over::uled.

MR. PAGE: Irm concerned about timing. Thatrs

the reason for my objection.

THE COURT: The objection is noted and if

counsel would move quickty through this tine.

MR. GORSUCH: Yes, Mour Honor- I have ten more

minutes tops.

BY I.IR. GORSUCH:

Did you receive

Yes, I did.

Defense Exhibit

Yes, I did.

Defense Exhibit

Yes, f did.

Defense Exhibit

Yes, I did.

O

A

O

A

c)

A

a

A

this letter?.

No. 46. Did you receive that lette

No. 52, d.id you receive this letter

No. 54, did you receive this letter
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O If you could put them all up, 4.I, 46,52 and 54.

You can't do it, okay. You received all four of those

letters about the same time?

A r did.

O Did any of them complain to you about supplies?

A NO.

O Equipment?

A No.

O Patient safetY?

A NO.

O Vlhat were they :ooarplaining about?

A About NCRIC' About the cancellation of the

insurance policY.

O These htere all doctors who left?

A Yes.

O Di<l you review the financial results of the

hospital on a regular basis as CEO?

A Yes, I did.

0 How often?

A MonthlY.

O And the hospital accounts fo:: its finances

on a fiscal yeaï that lrns from JuIy lst through June 30th?

A Yes.

O Vühat \^¡ere the revenues of the hospital in the

fiscal year ending June 30th | 2ooo? The year before the
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doctors left?

A The year before the doctors left, forty-seven

million dollars

O And what were revenues of the hospital for the

fiscal year ending June 30t.h | 2OO1-? After the doctors left?

A After, thirty:seven million dollars.

A What's the difference?

A Ten million dollars.

0 Had you seen any drop of that magnitude during

your years at the hospital as CEO?

A NO.

0 As CEO, did Columbia have any plans to close the

hospj-tal before the doctors left?

A Oh, [o, to the contrary. I¡üe v/ere on the road

to make money. The volume or the admittance leveled off

and had gone into fiscal year 2001 and given the increase

in our -- well, the revenue enhancement initiatives \^7e

had in place and the cost containment initiatives we had

in place, we were on track to make a profit that year for

the first time in many Years.

O Before the doctors left?

A Before the doctors left.

0 You were expanding services into new areas

t.hat were profitable?

A Thatr s correct.
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out of bankruPtcY.

a And was the hospital able to meet all its

obligations in

A Yes.

'99 and 2000 before the doctors ]-eft?

O And if referrals from the doctors had just

remained stable and hadn't dropped, would the cost

COntainment measures and revenUe enhancement measures

we talked about put the hospital in the black in fiscal

year 2000?

A It would have ensured a Profit-

O And wrr*ere, in fact, doctors referrals and

revenue stable up until September'lst, 2000?

A Yes.

O Did anyone at NCRIC during any of this period

in 2001 ever telt you that they thought the hospital was

unsafe?

A Never.

O Did they ever show lrou any safety studies about

the hospital?

A Did they ever say it was badly equipped?

A No.

A No.

ANO

O Did NCRIC ever tell you that the hospital rvas dirty

O Did they ever tell you that the number of claj-ms
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against doctors was increasing?

A NO.

O [Yhen was the first time you heard these supposed

reasons for terminating the Retro Plan? 
:.

¡tR. PAGE: Objection to the Retro' to the

termination.
' THE COURT: Sustained-

BY MR. GORSUCH:

a Did you come to hear these reasons?

A Yes.

MR. PAGE: Same objection. NoboCy e-,-er said

the Retro Plan was terminated.

THE COURT: Sustained-

BY IqR. GORSUCH:

O Did you hear about those things r about safety

studies, badly equipped, dirty, number of claims rising?

A Yes, I did.

O lrlhen is the first

first time I

time you heard about those things?

heard those characterizatíonsA ThC

\^/as from It'Ir.

O I¡te

Washington.

Page ri-ght here in this courtroom"

heard about borrowing supplies from George

Do you remember that earlier in this case?

A Yes, I do.

0 WeIl, did G.W. ever ask to borrow supplies from

Columbia?
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bhe Columbia Board had decided to terminate the Retro Plan;

correct?

A One of the conditions as set forward by NCRTC

was that in order to enter into a new ptan, the only way

we could do that was to close the old plan. I communicate

that to the Board.

O OkaY.

you advised that

agreement quote

A Yes.

The ldst sentence of the first paragraph,

the Board desired to terminate the

unquote. Do you see that?

O The agreement being referred to as the

Retrospective Rating Agreement; right?

A Yes.

O The Columbia Board is the Board referred to;

right?

A That is correct.

O And you in fact advised NCRIC that the Board

had decided, the

the Retrospective

A Yes, but

me because of the

Board of Columbia had decided to terminate

Rating Plan; right?

it didnrt stop there. They also instruct

reasons I stated earlier to continue to

negotiate.

O

A

O

To negotiate over the buy-out dollar amount; right?

No, to continue to negotiate a ne\,r Retro PIan.

A new Retro Plan?
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O Novr, there was no obligation of NCRIC to enter

into a ne\¡r Retrô Plan?

A Oh, to the contrary. tr{e thought there was an

obligation, at least a moral obligation, we had negotiated

and worked with NCRIC for all this time in good faith. ItIr.

Osborn and I had. talked daily for the whole sulnmer. We

had -- he had actually come up iaith some of these conditions

that he had set out. And so I thought there was an

obligation. I thought we had an agreement.

O So your view was that because you had an existing

arrançtement with the insurance company, they had an

obligation to continue dealing with you regardless. Is

that what you're saYing?

A Not regardless, but there was a moral obligation

because the kind of relationship we had in the past.

O The relationship being that you had a contract;

right?

A It was more than a contract in our opinion.

0 No\,v, I noticed in this letter you donr t inake

any reference to being threatened by Mr. Pate; d-o you?

A I do not.

0 There is not a sinEle document in here where you

say I have been threatened by Mr. Pate?

A I do not.

O The Board Minutes donrt reflect that the President
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MR" PAGE: May I be heard, Your Honor?

THE COURT: YCS.

MR. PAGE: Your Honor, on behalf of NCRfC

THE COURT: Parties maY be seated.

MR. PAGE: On behalf of NCRIC, Your Honor, I

move for judgiment as a matter of law on elements of the

counterclaÍm, and while I don't want to prolong things,

I would like to be heard briefly on the matter.

There are, I think, if I counted right, ten

counterclaims, ten separate claims like this. There was

one that had been dismissed, Count VI of the complaint,

and- I t-hink- there were a- tot-al- of eleven counts otherwise.

Your Honor, vle would move for judgment as a

matter of lav¡ on all of the counterclaims except Count I.

Count I is a breach of contract claim and the issue, as

f understand it, is a dispute as to the amount owed and

whether they owed money. But all of the other cou.nts, in

our view, the evidence presented is insufficient as a matter

of law for the jury to consider the claims.

If you would a1low me, Ilm going to do them

a little bit out of the numerical order and I might even

start at the back with Count, I think itrs Count XI which

is called Conversion.

The converÉ,ion claim as we understand it is the

pleadings and in the Pre-trial files it's a cLaim that the

53s

16d-002950



1

2

3

4

5

6

7

I

I

z
c.e
L

E
o
L

oo

0)

_s

10

11

12

13

14

15

16

17

1B

19

20

21

22

23

24

25

(fço
ú)
()()
N
Oo
ro

Ø
=
-o
o
O

in giving

can infer

the benefit of the doubt to Columbia that hhey

from the evidenëe that there v/as some intentional
''ì ì":' -

misrepresentation of the amount owed, there is no indication

of reliance by Columbia for damages. They have not been

damaged in any way because actually they haven't paid

anything. And this case is about whether or not they owe

money under the Retro PIan. It seems to us they have not

established the elements of fraud and in particular, we would

say they have not established any reliance or any change

of behavior on the part of the hrospital with regard to

the statements made by Coluhbia. And again, I point out

the very statements they are relying upon ultimately

are part of their breach of contract öIaims. All of this

is another twist on the argument that the amount: that are

claimed is not the ríght amount and that there should be a

different amount owed.

Counts IV and V are tortuous interference clairns

and I think the thrust of the case that they have presented

is really about this tortuous interference claim. And we

know that there is no written contract- Vüe also know

that in the District of columbia the law i s business

expectancy could be that contract and they have put on

evidence of that. What they have not shov/n, however, Your

Honor, is that any of these doctors left because NCRIC

either induced them ooerced them or encouraged them to leave"
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MR. GORSUCH: Your Honor, I think Dr. Glassrnanrs

statement alone is legally sufficient, and thatr s what I

would point you to most pointedly. Dr- Lenny Glassman

was at the time Chairman of the Board of NCRIC, Inc.

THE COURT: And. that was in --

l4R. GORSUCH: Dr. Rifkat s testimony. He

testified after --

THE COURT: What's the exhibit number thatrs in

evidence?

IqR. GORSUCH: Your Honor, it was an oral

admission. It was an admission against interest testified

to by Dr. Rifka.

MR. PAGE: Ir{ay I be heard on that, Your Honor?

THE COURT: Yes -

MR. PAGE: Just on that single point. This is

the way I r^rrote it down. It was in testimony and. it was

the single reference. I wrote it down as follows: Ðr. Rifka

testified that Glassman told d.octors in staff meeting

quote, if they d.id not have the Retro PIan with ltrCRIC,

they should pack their bags and leave, unguote.

two things. First,Now, the reason f saY that is

nothinq was said about Columbia closing. That was

counsel's fortuitous spin on those words. Secondly,

Dr. Glassman as a matter Of law is entit'led to give his

opinion and opinion testimony of Dr. Glassman Ôr even of
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NCRIC is not libel.

THE COURT: Al1 right.

¡[R. GORSUCH: Your Honôr, briefly, not only my

recollection but I Lhink the record will reflect that Dr.

Rifka testified to both of those things that Mr" Paqe

said correctly, but he also said that the hospital was

going to close¡ that he d.id say. That came ôff of the

witness stand and that, Your Honor¡ is defamatiôn per se

und.er District law.

MR. PAGE: And it's true as to the defense as

well, Your Honôr.

MR. GORSUCH: Your Honor,. they are entitled. to

argue that to the jury. I completely agree with l4r. Page

that Page 16 of our Proposed Jury Instruction outlines the

Iaw of defamation per ,se and^ financial insolvency among

those reasons to, to constitute d.efamation per se.

THE COURT: All right" Before I ad.d.::ess the

motion and the response, I want to t.alk a little bit about

scheduling the remaind.er of the day.

MR. PAGE: l.lay I, Your Honor? We have waiting two

witnesses. They are both doctors. tr'fe had thouqht we vlere

going to moving faster than this. If we can get them on

before lunch, they will be able to testify tÔday. If not,

they will have to be rescheduled fclr a later day. I had

planned to have a total of four or'five witnesses today.
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0 Is it your testimony you referred a patient to
2

3

a specialist to Columbia

Isn't that right.?

A Yes.

doctors to leave Col_umbia and

even after you had left the hospital

standard 0f care

of
so

4

5

6

7

0 you would.n,t have done so if the
had been inadequate; isn't that right?

A T¡le,haven,t discussed the standard of care.
haven't made any comment about the standard of care.

0 Until mid_2666, Doctor, isn,t it true that you
have never seen a group of thirty or so doctors leave
Columbia at one time?

À That,s correct. To the best of my knowledge.
0 rsnrt it true when those doctors left, admission

decreased dramatically?

A you know, we were Probably the first group

r
B

10

11

12

13

14

15

16

f can't cômment on what
the àdmission status was after we left be<)ause during thattime period there were doctors here or there that had
left. But as we were probably the largest group at the
time that left, r can't comment on what the number of
admissions r^/ere after we left.

O Doctorr yoü said that you stopped referring
patients around October 31st; is that right? you stopped
referring patients to columbia at that time?

A There is a difference between admitting patients

E?.J/J16d-002954
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in your practice; isnrt that right?

MR. BADAIII: Objection, Your Honor. Same question.

asked another \^/ay.

MR. SCHULMAN: Your HonÕr, it's bias.

THE COURT: IVhat's yôur question? ïs yôu.r

question who is his malpractice insurer?

MR. SCHULI\IAN: Yes, Yôur Honor

THE COURT: Okay. Then ask that question.

MR. SCHUL¡,IAN: Okay.

BY MR. SCHULMAN:

O Isnrt it true that NCRIC has paid over six

hundred and ninety thousand dollars --

THE COURT: No, thatts not the question- If

you WAnt to know who his insurance provid.ers are, Oolr "rn
ask that question.

MR. SCHULI.IAN: Okay.

BY }.{R. SCHULMAN:

O Isntt ít the case that your.insurance provider

is NCRIC?

A Yes, it is.

O Isn't it the case that NCRIC has paid. substantial

sums for you personallli and your practice for malpractíce?

MR. BADAMI: Objection. Thatts the same guestion?

THE COURT: T wíIl allow the witness to answer.

TIIE WITNESS: I don I t know the amount, but f have
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been and members of my grôup have been -- we have been

sued before and NCRIC has paid monies. I donrt know the

exact amount of monies, but we have been involved in

some lawsuits.

BY I4R. SCHULMÄ,N:

O Isn't it the case that NCRIC has paid' over

six hundred and ninety thousand dollars for your cases

personally?

MR. BADAMI: Asked and answered, Your'Honor-

THE COURT: Sustained.

BY T{R. SCHUL}ÍAN:

0 Isntt it the case that NCRIC has paid more

than a million dollars for yóur practice group inlclaims

and expenses?

I4R. BADAMI: Same objection.

THE COURT: Sustained..

BY }IR. SCHUL}4A}î:

0 ftr's lmportant to you to have a good refationship

with NCRIC?

A Itt s J-mportanL fot me to have a good relationship

with everybody; yes.

THE COURT: AnY redirect?

MR. BADAMI: No' YÖur HonÖr.

THE COURT: Afl right. Thank you, Doctor. Yourre

excused and free to go
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care to people who otherwis
to receive it. They could
insurance than they need.ed,,

for people to recej-ve the c
monies they had.

0 And it grave the
whether you hrere a princes
isnrt that right?

A yes.

e would not have been abl_e

have insurance ôr have less
but thêy would make arrangrements

are, no matter what kind of

same excellent.standard of care
s Õr someone just off the street,.

4

5

6

7

I

9

l0

11

12

13

14

15

16

17

O .A,nd you often delivered teenage mothers, j_nyour clinj-c v¿ith no insurance?
Ã r¡^- -¡clj, ¿ dj-d.

O V{hat was the youngest girl for whom youdel-ivered a child at Col_umbia,s clinj_c?
¡IR. BADzu4I: Objection, your Honor. Relevance.
THE COURT: Sustained.

BY ¡îR. GORBUCH:

0 How many patients did you
every year?

only \r/oïked in the clinic for .two or maybe

18

19
see at the clinic

did mostly covering labor and defiv

Ar
three years and f
rather than seeing them

you know probably jusl

Isnrt it true

downstairs in the clinic. And s6,
a few dozen in the clinic itself.
that you quit

ery

ô

patients on September lst, 2000?

treating clinic
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Arr r don,t know thearound August o. auoa-"'*î 
dater but that's *- it r,¡as

o h/as¡,¿ i+
A r dc 

*" oePtembc--

¡n,t remember 
a 

t t"t, Doct.r?

MR' ,=ô¡^'-- 
---¿r¡u€'r the date'

l r¿ourd u.* a"Ït-i"' 
Your ryonor, wirh yorrve. tô glire a bi¡rde. ^- _ 

-' 
'"t't Perrnission,

TIIE couR': yes. 
'nder of documents.

5

6

7
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õ
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18

o
o
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I
¡fR. GORSüCIÍ: 

Thank you.
BY ¡4R. GORSUCH:

0 Doc

r-abeÌed u.u u,t 
' courd you

and ir *. 
"ourÏ::î""'.;;":.."'î: 

¡'l¡hat has been

a r.etter from:n"t 
that on the screen. oo.tt* 

¿-xhibit 
No'

A 
".". 

"t of 'your partners? 
rs an 

tut' this is
at DX 4la

10

11

12

t3
4I

14

15

17

o okay. This io
Jeanette sheffj^, - 

cr ¿etter from oneleld,' correct ? 
" vrr€ 0f You¡

Ã Sheffield, 
yes

19

20

21

r

22

23

24

0

A

0

Ànd what,s the
september

And ûhat's

I

correct 
?

know that
don,t know

the

date on that
I 2000.

the

coverage for cl-inic
if the Retro

very date the Retro

pa¡tners 
z

Plan ter¡ninated

Ietter 
?

isn't

that

but Ì

0

¿I

duy.

know

that

reason for this
ended that

PIan

that the clinic

pôsitions
ended

day,
was

25

DOctorr isnrt it Cofra¡+

covelage
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end,ed that day

A Yes.

0 And you dontt knó\"I whether the Retro Plan ended

that day?

A It seems to me that the coverage we had for

the clinic ended sÕoner. I may be mistaken about that,

but we found our coverag€,:had been taken a$¡ay. And so we

did not want to work without malpractice insurance.

O And that's why you stopped treating patients at

the clj-nic because of the lack of malpractice insurance;

isn't that cornect?

A Yes.

O In fact, thatts what you say in this letter;

isntt it, that yôu're stopping the practice because you

lack liability insurance; isntt that right?

A Yes, our contract had been that the hospitaL

would provide us that malpractice insurance. And they

took that insurance av¡ay and so we nô longer wanted to

work for them.

O And in fact, you go on to saYr should NCRIC

insurance eompany be reinstated, please advise us. Iüe

agree to work for the clinic as most people when they wilt

do extra work have to have malpractice insurance and the

physicians don't pay for that separately. And so the

agireement, the cÕntract with the hospital was that in return
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for our work we woul.d receive a cert-ain' amount of monies

and they would pay our ,malpractice insurance. And they

stopped paying it and. so we stopped workíngr Yôu know.

O DÕctor, a simple question. You wanted tc>be

advised if the NCRIC insurance was reinstated?

A If we were given malpractice as we had been

promised, then roe would consider going back to vüork.

Uncovered, vre were not going to expose ours,elves to

Iega1 liability, and so the assuniption was it would be

with NCRIC, but we needed malpractice côversage.

O Arid you dontt know whether .NCRIC terminated

that policy legally or illegally?

A What mattered to us is that we were nÕt covered

and the things that went before that werentt the issue.

The issue was we were not covered. We were promised

coverage. ft was taken ar¡ray. We were not going to work

until- or unless we had coverage.

0 Doctor, a simple question. You didnrt know whether

NCRIC terminated þhat policy legally or noL, did you?

A I don't know why they did what they did.

0 When your practice g'roup \árrote in the letter

about stopping treating patients in the clinic¡ yoü didntt

cite safety concerns at the clinic, did you?

letter is it?THE COURT: VühOse

MR. GORSUCH: This is Dr. Sheffield on behalf
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of your practi-ce group, isnrt that cor::ect?
THE I,ITTNESS: yeah, that wasnrt the intent

of the letter.

4 BY }{R. GORSUCH:

Doesn,t mention safety, does it?
That wasnrt the iinLent of the letter.
Doesnrt mention equipment?

That v/asnrt the intent df tn-e letter.
Doesn! t mention supplies?

No.

And you never mentioned any of those

the issue, Doctor __

5

6

7

I

I

0

A

0

A

0

A

0

with Dr.

did you?

À

very aware on

and

a But

THE

with her

O

clinic

10

't1

12

l3

14

concerns
Ri f ì¿¡ +L^ ^L -...._+r¿rq, L¡¡e ur_ral-fman Of the BOard of the Hospital,

Rifka and the rest of the hospital were
a daily basis of our concerns about supplies

Dr

A

o

COURT: f rm sorr:y. Was the witness finished
answer ?

THE IfITNESS: f can be.

BY ¡{R. GORSUCH:

Isnrt it true that the reaso¡ why you left the
is because of the lack of insurance,_ Dôctor?

That was the¡recipitating factorr yês.
Thank you. And you wrote a letter on October 6th
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anyone and vre appreciated the work every.ne worked so
hard at the hospital to keep it going. lve didn, t want
them to think -- everyone had to make their own personar
choices as to whether they wanted to continue to stay there.
We didn't want them to thj_nk that they needed to 1eave
because we left. Vüe wanted. to Ieave on good terms . tr{e

4

5

6

7 had very many friends there, physicians,
janitorsr you know, OR technicians, every

f ront d.esk vorkers,

thinq. We r^¡ere
I

o

l0

11

12

13

14

15

16

Just saying qoodbye. I¡Ie did.n,t want to tal-k about
people, or you know, make complaints. i{e had already made
up our minds that this is what we \^/ere going to do and
we wanted to say goodbye and thairk you.

0 If you would answer my guestion, itrs not in
there; correct?

A N0, we didnrt want it to be in there.
O Ancl you stayed at the hospital all the way

through receivership n LggT?

A

0

fI

o

A

O

Ä

0

Yes, I guess that's a

And the bankruptcy in
Yes, I remember that.

technical term for
t gB?

it, okay.

And the reorg:anization plan?

Yes.

And alt the way through the fírst half of 2000?
Yes.

And you wouldn't have treated a single patient
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A Thatt" *y point. S0 we wouïd then have them
go to G.lt

0 So they couldn,t go

you took your patients?

A They could, but
for them tÕ be.

to Sib1ey which is where

it wouldnrt be the right place

4

5

6

7

I

I

10

11

12

13

14

o And untir mid-2000, you never saw thirty doctors
leave Columbia within a matter of weeks, did you?

A No.

You would agree that columbia,so

the l_oss of the clinic was a loss to the
A Oh, it was a tremendous loss.
0 you would agree it, s

to have malpractice insurance?

rmPortant for OBlGyN doctors

A you have to have it.
O Footish tó practice withôut it?
A I don't think that you can. Irlell, ï gruess you

can, but yeah, it's pretty foolish.

cl_osure and

community?

1n
o

a lawsuit?

A

You courd risk losing your personal assets

Yes.

O

d̂

Your home?

Yes.

So it's impÕrtant that you have a good relationship
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0 And

tel1 the jury?

O Did you have

other hospital at that
¡ ,-âr yes, f

George ülashington

the reason you left the Board, would you

admitting privileges at any

4

Okay. Insurance was an issue, the physical
pran of columbia Hospitat was an issue and the directionthat the hospj-tal was heading in aLso r^ras an ússue so faras my decision to leave. I think:a:Lso the fact some ofmy patients had mentioned certain things that occurred.

also infl_uenced me.

0 A1l right. Now, Iet,s skip ahead to the point
where you actually began to transition your practice
from Columbi_a. Vthen a¡rproxÍmately did that occur?

A This happened j.n the faIl of 2000.
O And tþ¿¿ ¡¿¿s in your relationsip to your

leaving the Board; how long after that?
A probably two to three months on that time span.
0 AII right. And at the time you were practicing

principally at __ well, let me start over. At the timeyou vúere referring to, you had admitting prÍvileges atColumbia; is ¡¡¿t correct?

A r did.

5

6

I

9

10

11

12

13

14

15

16

17

r8

time?

did. f had admitting privileges at
Hospital and f had earlier applied

but f did not official_ly have privileges at Sibley.
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a

4
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6

7

0 When you began or when you did t:ransition yourpractice from Columbiar where did you end up referring
most of your patients ?

A r ended up at sibrey Memorial Hospital.
0 Now, you said that

in dj_sengaging from Columbia,

involved in your decision
rrrere was an insurance issue.

I

I

10

11

4'

13

Do you

A

o

issue ?

it

my

O

woul_d it

4

aìÉ

effect on

recall

Yes,

Te11

sayi.ng that ?

ï do.

the

14

A I¡IeIl, I was concerned about my premiu-u¡ andwhen I say my premium, the amount ï would have to pay.
Now, certaihly f had the option

corumbia Hospital but thar 
"":_"r-r_*-'":-of 

stavins with
:ertainly would mean that Iwoul_d have to change to another insurance company.

0 ;ff the Retro plan from NCRIC hadr continued
in effect with Columbia, would you have left Columbia?

À Þtell, ât this point with all that had happened,
would have been difficult to reverse the process of
move.

lury what you mean by the insurance

ff the Retro plan had continued in effect.
have had an impact on the tining of your decision?
Woul_d you repeat the guestion?
If the Retro plan from NCRïC had continued in
September I of 2O0O I would that contj_nuation have

15

16
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And when was that?

Itls been about two and hatf to three years ago.
And how many members of the Board of Díi.ectors

cor::ectly.

Particul¿¡ assig.nment

4 are there?

5

6

7

A I4te now have twelve and we will probabtry be
downsizing soon, but at this point twetrve.

O And how many of the twelve direcôors are
physicans practicing in the Di.strict of Columbia?

A Seven if memory serves me

0 A majority of the Board?

A yes.

0 And do you hold any
part of the NCRIC Board?

A yes, Irm Vice Chair of the Claims Committee.
O !ühat is the C1aims Committee of NCRTC?
A The Claims Cornmittee i_s a committee that

revj-ews all suits that come in. liot only suits¿ but what
we woul-d call incidents of NcRïc,s insured, so that
if anyone is either sued or has an incident where they
expect :ühat legal action may be taken, we have meeti_ngs
that review the suit. ï wouldnrt be abtre to sãI¿ a lot.
The work product is privileged, but we assess the suit
for merit.

I

I

10

11

12

13

14

as

't5

16

17

1B

19

O And who is on the C].aims __

people are on the Claims Committee?

welI, how many
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O Dr. Dukes, isnrt it true that you'vleren't listed

as a likelY witness in this case?

MR. PAGE: Objection. Thatls a mischaracterization.

THE COURT: Sustained.

BY }'1R. GORSUCH:

O For Lhe time that you indicated that ;}¡ou sat

'on the Board of Directors at Columbia; is that right?

A Yes, thatts correct.

OAndwhenyoudidsoryoureceivedregularupdates

about the financial status of the self-insurance trust

from Ann GaffeY and others?

A WeII, when you say I received regular updates,

I did ín the context of any Board member if these

matters vlere d.iscussed at our meetings.

O And were you here whèn Ann Gaffey testified that

she gave regular updates to the Board?

A UnfortunatelY, I was not here-

0 You don't dispute that you received regular

updates about the self-insurance trust from Ann Gaffey

and others?

A In the same context as any Board member.

O Until mid-2000' you have never seen thirty

doctors leave Columbia within weeks, had you?

A That's correct.

O First and onlY time?
650
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Isntt it tnre you have seen letters in this

courtroom from doctors citing the lack of insurance

as a reason why they stopped working at Columbia?

A If you would add the clinic, I may be ab1e

to agree with Yoìr.

O okaY. Thè clinic then, Doctor?

A Yes, Ï would agree with thaL'

O You have seen those letters?

A I have seen those letters''

0 You haven't seen any letters' from doct:ors

citing safety at the hospital, have you?

A No, but this has been something that Lras

been mentioned by certain witnesses that have'come to the

stand todaY.

O Four Years later;' right?

A It was mentioned todaY'

OAndtodayisfouryearsafterthefact;isn'tit?

A Yes.

O Okay. And the only letters you have seen

from the time ciLing insurance; isn't that right?

A Thatr s correct-

o They dontt mention the cleanliness of the hospital,

do they?

A No, theY do not

O And you would agree that even after you left

652
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0 And insurance is one of the reasons?

A That's correct.

O You staYed. on NCRICTs Board?

A Yes.

O And you're being paid for your piresence here

today; isn't that right' bY NCRIC?

A That's correct.

0 much are you going to be paid, Doctor?

A f think you heard in my earl'y testimcirrrlz that

this is not þet been worked out, buÈ I will be reimbursed

for my time ar^/a]. from my own office for patients that I

have not see¡t.

O How much Per hour?

A We would take the patient list- It has not been

worked out.

O More than a hundred dollars an hour for sittinq

in the courtroom?

A If my patient list indicates that, I would

hope I would get that.

O More than two hundred dollars an hour?

A I rarely get that, but if it indicates that,

I would expect to get it.

0 You wouldn't hesitate to give a biII for over

two hund.red dollars an hour for your presence in this

A AbsolutelY not. 656
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one hundred and forty-four shares from another-Stock Award

Plan?

A Yes.

O Those are free shares; right, Doctor?

A Yes, theY are-

O How much are those shares worth today?

A I think the stock is being traded at somewhere

between níne and twelve dollars.

O And in fact, if youadd those up, that's over

eighty-two hundred shares; right?

A lrlell, I really can't see, but I will take your

word for it.

0 Do you have any reason to disagree with my math

that j-t's over eight thousand shares of stock?

A Yes.

aAllofwhichwasfreeexceptforsevenhundred

and forty-six; right?

A Yes.

O And at ten dollars a share, that's over eighty

thousand dollars worth of stock; isn't that correct?

A Correct-

O You're also insured bY NCRIC?

A Yes, I am-

O And NCRIC has spent over a hund'red thousand

dollars defending You in lawsuits?
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A Yes.

0 And. NCRIC-.provides your insurance to this day?

A That's correct.

I{R. GORSUCH: Thank You, Doctor.

THE WITNESS: Thank You-

THE COURT: AnY redirect?

'MR. PAGE: No redirect' Your Honor.

THE COURT: Alt right, Dr. Dukes- Yourre free to

step down at this time.

THE WITNESS: Thank You.

(Thereupon, the witness vlas excused at 4;40 p'm')

THE COURT: A1I right. This may be a good point

to stop for the day and excuse the jury at this time. And

again, thank you all for your attention. tr{e have a lot of

things going on in the building and so T know you have all

heard the drílling and the banging. And I appreciate your

ability to focus on the trial at hand. The jury stands

excused.

(Thereupon, the jury r^las excused aL 4240 p'm')

THE COURT: Okay. If we could spend about five

minutes before everyone leaves talking about scheduling

for tomorro\¡/. trlhat witnesses do you have?

MR. PAGE: Your Honor, we know that we Ltave l[essrs.

Fargis and Pate, and we have the two witnesses from Price

Waterhouse CooPer.

660
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SUPERTOR COURT OF THE DISTRICT OF COLU}{BTA

CIVIL DIVÏSION

-x

NRCRTC, rNC.,

Plaintiff/
Counter-Defendant ,

v Civil Action No. 7308-00

COLUMBTA HOSPITAL FOR I{OMEN

MEDICAL CENTER, II{C.,

Defendant/
Counter-Ptaintiff .

---x

I{ashington, D. C. 
\'

Thursday, FebruarY 5, 2004

The above-entitled action resumed for a jury trial
before the Honorable ANNA BLACKBURN-RIGSBY, Assocíate Judge,
in Courtroom ldumber 4B-4.
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in the PIan. And that lower limit'and. we have: to use

nineteen percent just because -- we have to use a larger

percentage on a smaller number to get back to that .fifteen
percent of the million -dollars

0 The idea of using a lower amount to calculate

was part of the original Retro Plan; isnrt, that correct?

A Yês, it was.

O That \^/as a negoti-ated term between Columbia' and

NCRIC back at the beginning of the Plan; right?

A That's my understanding.

O Now, you then indicate that that deposiL premium

will change to another number if the discount increases from

fifteen to -- excuse me, fifteen to thirty percent¡ right?

A Thatrs cor::ect.

O And what is Lhe new number in the deposit premium

that would be indicated?

A Itrs sixty-two percent and sort of simply it

was nineteen before and they doubtred it. And so the double

would take the nineteen to thirty-eight. It can only

be sixty-two percent.

O ltrovr, did this number have an impact on the amount

of, money collected by NCRIC under lhe Plan?

A Yes, rre \^/ere collecting in essence seventy

cents on the dollar f rom the physic'ians.

O Now, ùet -me;turn .:tìo\d -- you included the

713
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contract effective -'-

0 Before you go into the letter, let me get

it admitËed j-f f could. And does this letter reflect

the discussions that you had with Mr. Beaulieu at that time?

A It does.

MR. PAGE: All right. Your Honor, I would move

into evidence Exhibit No. 43. Ptaintiff's Exhibit No. 43.

THE COURT: AIl right. lrle will admit that into

evidence at thís time.

MR. PAGE: May I publish it to the jury, Your Honor?

THE COURT: YES.

BY MF.. PAGF::

O Now, does your 'letter' Mr. FargLis¡ deal with

the continuation of the Retrospective Plan?

A It does.

O And what \^/as proposed by the new letter?

A Vlhat we were proposing in October, Iate October

r97 was that they sign the current contract for 1997 that

had been effective since January lst of that year. Also

that they provide financial security of a mlllion dollars

on the outstand.ing contíngent liability of 1.7 million

dollars. And then just the time and date that they rneet

both of those conditions.

0 Did you have any meetings personally face-to-face

with representatives of Columbia about this proposal?
731
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O Now, the Retro PIan ended on September I of 2000

and in the exhibit that we looked at, Mr. Osborn informed

the hospital of that on June 28th of 2000. Do you recall

that?

A Yes.

O Did there come a time after that when NCRIC

mailed statements or bills to

the undiscounted premiums?

A Yes, following --

O Befiore You go on and

the question. Did there come

1 1Za ¡Ã lsÐ.

the insured doctors reflecting

O Do you know when?

A It r,ras in late June-July.

O Was it soon after the letter'to Columbia saying

that the Plan would be ending on September l?

A Yes.

O VÍithin' a matter ,of less than two weeks, the

bílts went out; is that cor::ect?

A Thatrs corlîect.

0 And how many doctors did. those bills go to?

A I belive at the time we had about seventy

participants ín the Columbia PIan.

0 So those doctors' received a bill and did the bills

show that they now owed a hundred percent of the premium?

testify, jUst listen to

a time when it hapPened?

773
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A Yes.

a And why is it that NCRIC sent out a bitl to

the d.octors almost immediately asking them to pay a

hundred perceht of the Premium?

A !{eII, we had 
"orrf 

it*ation and acceptance of

Columbiars Board saying they did not want to continue the

Retro Plan. we had no agireement on the go-forward plan.

We are required by the regiulators, the Department of

Insurance that if a premium increases above a certain

amount, we have to give due notice. And so we were in a

position because the credit was going away that they were

going to get a thirtlz percent increase in their premium.

And so we had to meet our obligation under the Law and

at the silne time, the program had ended and the credit

was no longer available. And so we billed the physicians.

O Nolv, under the Retro PIan, what was the proper

treatment of these premiums at the point the Plan ended?

A I'm not sure I understand.

0 Did the Plan make any referenie to the preùium

returning to one hundred Percent?

A Yes. There is actually -- there is'actually

a document in the original plan that indicated upon

termination or notice that we v/ere allowed to bill for

the hundred percent.

oAndwasNCRlcreceivinganycommunicationfrom
'77 4
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discussions ?

A Yes.

0 And you told Columbia d.octors that the hospital had

on deposit with NCRIC a million dollars?

A I clontt know if we used that. exact term, but

again, a credit.

MR. GORSUCH: Your Honorr flâY I approach the

witness ?

THE COURT: Yes.

MR. GORSUCH: I'm going to hand you a copy of

the jury notebook and ask you to turn to Defense Exhibit

No. 22.

BY ¡IR. GORSUCH:

O Mr. Fargis, rvould you turn to the first page

of this document. This ìs a presentation?

A I I m sorry. D'id You saY 22?

O Twenty-two, Y.=, sir.

A I don't have a 22.

O Oh, you don't. I apologize. Herer You can have

mine

A Okay.

O This is a presentation you made to Columbia

doctors on or about October lst, 1998?

A Yes, thatrs correct.

0 Okay. And if you could turn with us to the third

796
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page, I believe it is in the upper right-hand corner"

You indicated it was on d.eposit wit,h NCRIC; right?

A OkAy. Yes, I see that.

O And thatrs what you told the doctors?

A Yes.

0 Okay. Irlhen it came to Seþtember ,of 2000 do

you remember that? Do you remember September of 2000,

Mr,. Fargis ?

A Yes.

O September of 2000?

A Yes.

O Thatrs when the Retro PIan terminated; correct?

A September 1, 2000, yêsr sir.

O And. that very day you sent Columbia a bilt?

A Shortly thereafter.

O Do you have any reason to disagree it was that

day?

A It'may have been on that day.

O And that day you called the million d.ollars a

payment; isn't that correct?

A Thatrs corr:ect.

O And today you told the jury this morning that

the money is a a,:re,di.È:;, isn't that cor::ect?

A Thatr s correct.

O You testified this morning that it was Columbia

791
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correct if we can blow up the heading, Retrospective R.ating

Plan Agreement for September 1, 2000, and then the next

paragraph thereunder. Mr. Osborn offered to continue a

Retrospective Rating Program with Columbia; isnr t that

correct?

A

o

A

0

A

O

Thatrs correct.

lVhat happened to Mr. Osborn?

Mr. Osborr.n is no longer wit.h the company.

IIe was fired?

Mr. Osborn was terminated.

Mr. Osborn was terminated beginning 200I; isn't

that correct?

you know?

A

o

Thatr s correct.

Is he going to be a witness in thisl case; d.o

I don't know.

You would agree with me that I{CRIC sued Columbía

A

0

Hospital for I^iomen?

NCRIC that

A

o

I rm sorry?

Would you agree with me, l4r:. Fargis, that it was

sued Columbia Hospital for [rlomen?

Yes, we did.

And you said that Columbia owed NCRIC ñiôiÍey?

Thatt s correct.

And you did the math for the bill that formed

810
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right?

A lrm sorry, which line are you looking at?

0 I'm looking at subject premium under 1998-t99,

the subject premium is 3.6 million?

A Yes.

O And deposit Premium 2.2 million?

A Thatts correct.

O And if you do the math, 2.2 is sixty-two percent

of 3.6?

Yes, that's how it should work out.

The deposit premium you used is sixty-two percent

of the subj-ect premium?

A Yes, we had always used sixty-two percent.

Since we had changed the agreement when Columbia wanted

to increase the credit.

a ltrow, you didn,''t write anywhere on the bill that

you were using sixty-two percent?

A No, not on the bill we didnrt.

O To determine that, you have to do the math?

A Yes.

A Mr. Fargis, isn't it true that the governing

contract;expressly says that the parties are to use a

deposit premÍum of sixty-seven percent and not sixty-two

percent?

A Yes, I explained earlier I don't know why it says

A

O

BL2
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sixty-seven percent because mathematically¿ it just canrt be'

O If v¡e could bring up Defense Exhibit No. 76.

A Is that in this book also?

O rt is.

A Did ycu.s ay 7 6

O I believe it is. If it's not in your book, I

apologize. Let me get it for You

IUR. GORSUCH: If I may approach the witness.

THE COURT: Yes.

MR. GORSUCH: And Your ,Honorr RaY we publish this

to the jury?

THE COURT: Irm sorr:12. This is --

MR. GORSUCH:

however been included

with your permission,

THE COURT:

for the record?

MR. GORSUCH:

This is in'evidence. It has not,

in the jury notebook to date, and

I would líke to do so.

And itrs Defendantsr Exhibit 76

Thatrs correct, Your Honor.

can publish it.THE COURT: Yes, you

THE JURY: lrle have ir.

MR. GORSUCH: I apologize, Your Honor. My book

doesn't have it but I guess it's in there.

BY }1R. GORSUCH:

0 This is the qoverning addendum concerning the

deposit premium?

Bt3
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A Yes, this was an addend.um added' to the PJ-an

It looks tike for the '98-'99 years.

As I ind.icated -- welI, it was an original

and then ever)¡ year after weagreement of three Yearst

would addendum for the new Year.

0 Your re not aware of any subseguent amendment to

this document relating to the deposit premium; riqht?

A Vüell r yês r

with Sue Hansen when

there was the amendment that we made

she changed it to sixty-two percent.

0 That was an earlier ,amendmenti correct? ;

A Well, except Columbia wanted to chanqe the

^-^-1 .: ! ^ñ,{ -ì -,a r.ho nhr¡q i r.'i ¡nq .l-hi rt.rz ner^r:.ent a.nd- i t t S Set.\-IËU! L qlIU Vr V Ç u¡rU À/¡rJ

forth what the deposit premium was to be.

0 !{eII, the one you're talking abòut with Ms. Hansen

is Defense Exhibit No.74; right, and that's in the white

notebook that you and your counsel discussed. That! s the

sixty-two percent. Itrs in there; right, in Defense

Exhibit No. 74?

A lt's not in here but I know what youlre talking

about.

Okay.

the one

That's it. Mr. Fargis, Defendant's Exhibit

No. 74, you discussed with your 'counsel this

morning was dated L996¡ correct?

A Yes, that's when they wantêd to affect the change

in that thi.rd year of the Program.

o

81416d-002982
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O And that does say sixty-two percent; right?

A

0

Yes, sir, it does.

You subsequently amended this document, though;

isn't that correct, in 1998?

A Well, \^7e amended the document and each year the

Plan, if there were any changes or anything to the Plan that

the hospital and us might work out, but as far as the

credit never changed for the fnysicians. They were always

getting thirty percent. And so the deposit premium is

always going to be sixty-two percent as long as they get a

thirty percent credit.

O That's your view. Thatrs your position; right,

sixty-two Percent alwaYs; right?

A Yes. I mean, that's the only way it can work out'

O Let's take a look at the LggB addendum,

Defend.ants' Exhibit No. 96 in the bl-ack binder. Paqe 6,

ME. Fargis. Do you see the reference to deposit premiums,

Mr. Fargis?

A I do.

o !üould you read for us the figure thaË the parties

agreed upon?

A It says deposit premium means the subject

multiplied by sixty-seven paren 67% end paren'

0 That's what the contract says; correct?

A Yes. As I explained before, I admit it's

premaum

a t5¡Po.

815
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Itrs a mistake.

0 That's a tYPo?

A Thatrs a mistake. Itts a mistake on our part.

As I tried to explain when they \^Iere at fifLeen and went

thirty, theY were at

to sixty-two Percent.

O That's just

eighty-one percent. It can onIY go

the math; right, in Your mind?

A Vüetl, itts the math that \^/e were trlzinq to honor'

0 This is the contract, though, Mr. Fargis. This

is the contract.

THE COURT: If the witness could please finish

L.: -IlI Þ q¡¡Þ W ç! .

THE VüITNESS: Agai:.rÌ we \^/ere trying to horor what

Columbia wanted. The physicians were benefittinq from the

thirty percent, and columbia was benefitting from what

the doctors were getting. Again, this was brought to our

attention in the meeting with Mike Feldman. And we

immediately rectified it and cor::ected it, but we had

always done the calculations at sixty-two percent and we

had always gone over the reconciliations with columbia.

BY MR. GORSUCH:

O And you continudto use sixty-two percent, didntt

you?

A Oh, Yes.

o After l4r. Feldman brought this to your attention?

816
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explain that.

true

the doctors of

ö

(Jr t' .rf el_f

Yes.

That ! s cor.rect.

NCRIC can,t just
(]altr+ r= ^! - -r-_-._-¡¡Li.:r_;c I{_j_}€fì it Wan

A

0
2

3

Ànd you continue to use sixt.y-tÌro percent to

4

5

6

7

B

I

10

11

percent to this
A We do o.€¡ntinue to use sixty_two

fn the most recent one doner wê üsed sixty_two percent.
0 Tf -_ ¿4 you coul_d turn to the signatu tre page a coupleof pages earlier' you wour-d ägree with me, would you not,that this addendum was signed by Ray pate, president 

andCEO of NCRTC?

12
unilaterally change the terms
uù LO, CAn.. i +*,, ¡{r. Fargis?13

14

15

l6

17

18

Percent j_nstead of sÌXty-seven Percentr thatrs
A We1l, thatrs the only way it can be
0 ft canrt be correct to follow what,s written inthe contract, Mr. Fargis? That,s your position?
A No. Like r say,

It canrt be?

No, we honor our contracts.
And you hono¡ed this contract bY using sj_xty-two

your position?

corr:ect.

abl-e to

ïsnr t it
a discount for

ft canrt be

hoPefurly r have been

sixty-seven percent.
0 let,s tal_k about that for .a second.
that that contract in 1998 specified

thirty-three percent?
No, the discount has always been thirty percent

one mi-llion, three million premium.

BI7

this

day
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0 lt{r. Fargis, would you turn to Page 4' the

modifications to Exhibit A, six-year Retrospective Rating

plan. Your testimony has been that the discourÍt was

supposed to be what?

A The discount to the physiclans is thirty percent

of their one million-thn:ee million premium.

O Thirty percent. Thatrs what you have been

calling all these trzears?

A ÏrTelt, thatrs what we have been giving the

physicians for all these Years.

a Doesnrt the contract, in fact, call for h tluirty-

-^---^-L 
Ái ^^^..*$5LIIIgC PgJ-UCl¡L ursuuulrL ¿

A trrIeII, this ind.icates what the discount -- that's

the discount at the five hundred thousand dollars límit.

O It Sâ,Ys thirtY-three Percent?

A Yes. And that's not correct-

O You would agree thirty-three plus sixty-seven

equals a hundred?

It does.

Letts go back to Defense Exhibit No. 81, l{r. Fargis

I'm sor::y, which book was that in?

Eight-one, that's in the black book.

Okay.

Do you have two copies of the white book ,at the

A

O

A

0

A

a

moment?

BIB
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A Yes.

O May I have mine back? Thank you very much, l(r

Fargis.

THE COURT: 1.1r. Fargis, I'Íl sorry to keep

interrupting you, but it's very difficult to

If you could just try to keep your voice up,

THE WITNESS: Sure. Vou said 81?

MR. GORSUCH: Yes, sir, and thatrs

hear you.

please.

the bitl that

was based on this lawsuit; right?

THE ITIITNESS: Yes, that \^Ias a bitl that we sent out

September 1.

Þ\/ ¡.,rÞ êrìPqTIl.T{.

O And if I could draw your attention to the minimum

premium, l{r. Fargis, do you see that at the bott'om?

A I do.

0 Ancl you used as a minimum factor seventy-five

percent for one year and sixty percent for the others?

A Yes, the sixty percent reflects when the hospital

wanted to change the credit to thirty percent. And so

as I was explaining earlier, thatrs Lhe other factors that

have changed rvhen the deposit premium chanqed, you change

your minimal. You change your maximum premium factor.

The o.ne before is when we \^/ere giving t.he fifteen percent

credit to the phYsicians.

O Mr. Fargis, itts correct that you used seventy-five:

Bt9
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percent for one year; cor::ect.

A No, that's noL cor::ect. Irle used it on the year

previous to that also

0 Okay. For two years then, but this'year is:

still open, '94-'95 and. yourre using seventy-five percent?

A Thatt s cor.rect.

O Isn't it true that the minimum premiurn prescribed

by the contract is sixtY Percent?

A Once we started giving them a thirty percent

discount, then yes, the minimum factor of sixty percent

would apply.
f 

- ----11 !L-L !L^ 
-^-!-^--Lu I4I . .E¿ì.I 9J!j r YUU W(JLlrLr c19!CC LI¡dL Llrc (-(JrlLrd.uL

specified sixty percent?

A The contract specifies .60 I33. IrIe made the

change -- the deposit premiumr Yoü lower -- the minimum

factor lowers below the factor, the d.eposit premium factor.

0 If we could go back to the contract, Defense

Exhibit No. 76, Page 7, l{r. Fargis.

A f rm sorr:Y, rvhat Page?

O Itrs Defense Exhibit No. 76, Page 7.

A Yes.

O Do you see the middle of the premium d.efined there?

A Yes, itts sixtY Percent.

O That's what the contract says; riqht?

A Thatr s correct.

820
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O But you continue to use seventy-five percent

for some years?

A WeIl,

the credit was

O Now,

Mr

for different years r Yolt agree it would have written that

into the contract?

A lVe would have written it if it made business sense.

we used it on the first two years when

fifteen percent.

if NCRIC had wanted to use different numb-brs

No, that is not correct.

Okay. If you could take a look at Defense Exhibit

Page 4t Paragraph 2?

I'm sorry. Page 4.

That's right. If we have Exhibit A and blow up

. Tt provides that the discount is nineteen

O You could have written it into the contract,

Fargis. You agree with me?

A Theoreticalty I giuess you can write any number

.: .^ !l- ^-^JII LllçI E .

O Mr. Fargis, isn't it correct that when NCRIC

wanted to use dífferent discounts for different years,

it wrote that into the contract?

No

A

O

76,

A

o

Parag'raph No. 2

percent for the first two years of the Plan and thirty-three

percent otherwise. Isn't that correct, ILr- Fargis?

A IE.does.

O So rvhen NCRIC wanted to use different facLors for

R2116d-002989
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different years, it knew how to put that into the contracti

correct?

A No, it was to amend the contract. You know, we

keep going back and forth over this. I think what we need

to keep in mind is that the Plan was fj-rst set out to give

the doctors a fifteen percenL discount for three years. And

then the third year, the Plan columbia approached us and

wanted to increase it for the doctors to thirty percent.

And at that point in time thatts when the Plan changed and

thatfs the only thing that changed to give the doctors an

additional discount. And we honored that and we gave them

{-Ir¡i r^tr¡ ncrnonl. And so i t cha-nges the deposit premium
u¿rar eJ

and. it changes the other'two at that point in time, but

yourve got to remember the firs.t two years of the PIan had

already passed and they had been set. we had given the

fifteen percent díscount to the physicians -

O IIr. Fargis, donrt you agree wiLh me that when

NCRIC wanted to use different discounts for years, Lhey

put that into the contract. Nineteen percent and thirty-

three percent.

A We were to amend the contract to reflect the

change of thirty percent. There was only one change to

ahariige .it from' a fifteen percent

thirt.y percent credit Program-

O WeII, it actuallY saYS

credit prograrn to a

nineteen and irr*ir,tY-three?

822

16d-002990



1

2

.J

4

5

6

7

I

I

z
e.É
u
E
oI
op
o)

10

11

t¿

13

14

15

16

17

18

19

20

21

22

23

24

25

o
<i-
oro
ro
ro
N
Ò
Oó

Ð

Ë
o

A But aþqin as I tried to explairi thatts because

we lowered the ft"*i,r* amount to a haLf mitlion dofl-ars

in limits and mostly they all buy a.million in limits. But

by dropping that down --

0 Mr. Fargis

A ï'm sorry. Could I exPlain?

O Go ahead, please.

A Itm just trying to explain why. It can be

confusing \{hy the doctors get fifteen percent and it

says nineteen, because at nineLeen peroent multiplied by

a physiciant s premium that had a half million dollars in

1 .:*.:!^ .i e ^^,,-'l - ¡-l-.n ê-ñ^ /:l^1'l =r :mnrrri# {-]-rr# J-ì-rai r mi'l'l innf A¡Ll! UÐ t I L çV U4IÐ u¡lu rq¡L!ç

dollars carried. And thatrs what they actually carried

and thatrs what the hospital chose to be at risk for.

So again, if I could find a better way to explain it, I

will try.

0 My point here, though, the question is simply

that you did incidate that yol.\^Iere going to use two different

discounts ?

A Yes, the first two years of the Plan and then

the remaining years.

0 And when we go back and look at the minimum

premium, we donrt see two different numbers. tr¡Ie just

see sixty percent; right?

A Yes.

823
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O Thank you. No',n2, when Mr. Feldman and Ms. Gaffey

raised some of these concerns with you in the spring of 2000'

you told them that you vüere concerned that columbia was

relying on a direct reading of the contract; right?

A I believe so.

O And you said. you were puzzled by what the

contract said?

A Irm still puzzled how sixty-seven percent is in

there.

O Isn't it true, Mr. Fargis, that by late 2000when

NCRTC sued columbia, NCRIC had col-lected almost eleven

m.i 11ìnn Änl Iarq 'i n nremìrrms t-hrorroh the Retro PIan?

A I can look at the sheet, but --

O Please do. Itts Defense Exhibit ltro- Bl and I

would reference you to the deposit line which is the second

Iine. And if you would take that all the \^/ay across¡ the

cumulative total by September lst was just about eleven

million dollars?

A Yeah, and. again, that reflects the amount of that

premium

O That You had actuallY coltected?

A Vüe had collected that much.

o And you also got the million dollars from columbia

which is listed as a payment for their value paid.; right?

A Thatrs correct.

824
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O So all told NCRIC had collected ver]¡ nearly

twelve million dollars from the Retro PIan?

A That's correct.

O Now, you would ag:ree with me that as of the

date you sued Columbia, NCRfC had paid out less than

six million dollars in this program?

A Yes, our total -- weII, that is not necessarily

true. Again, remember that \Áre cap the losses at a half

million dollars. And so any cases that are above a half

million dollans, like a million dollars, and we had some

mirlion dorlar verdicts, one hasnrt been reflected in ther:e"

a The total loss as agreed to by the parties was

less than six million dollars?

A By these terms, yês.

O Ancl in fact, that's reflected under total losses,

5.7, eight million dollars?

A That would have been paid.

O Collected, twelve, paid, six?

A Yeah. But you can't forget what is called. a

basic premium of the 2.7 million. The second million

reflects, if you wilt, .b'rçactly what was paid to plaintiffs

and, injured parties as well as defense counsel in that we

had to hire defense counsel. The basic premiirum line you

see up there is a charge which is the administrative charge

we have to have where claim. reps we have to issue parties

825
16d-002993
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and this ís calculable. And so yourre right, it's six

million dollars in lawsuits, but it takes peopte behind

that to manage and administer. trfithout thatr You wouldnrt

have this and so you have got to add that back as a cost

to the progran.

0 Just a simple question. You would agree with me

you collecüed twelve million and paid out i.n total losses

Iess than six?

A lrle collected twelve and we paid out six in losses

as well as having to pay for administrative. Sut what

you're assuming is that we ignore reserves-

.r T r.ri'lI aa{- .l-^ r^êqêr\zêq in irrs.|- a moment. l4r- Farcrís
v r vY4t¡ Yee -'- J'-

A WeIl, I just don't want that to be left that we

got twelve and paid six and there was six left over- Vüe

have got a contract for reserves also.

O We will get to reserves.

A OkaY.

0 But would you agree with me just so the record

is clear that NCRIC had collected twelve and paid out in tota-

losses six?

A At the point in time of this, thatrs correct.

O And yet at this point in time' NCRIC wanted

more money from Columbia and that's why it sued?

A Thatrs correct. We wanted to be paid securities

on the remaining amounts so that we would be able to pay

826
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all those other'cases that are still on reserve, if you

will, notice, and. that's an ad.ditional seven million dollars.

O Letrs talk about reserves. You.believe your

reserves are guessesr educated guesses?

A ï dontt set our'reserves. Our 'reserves are

set by another office i-n the company who handles claims.

I canrt answer f.or them except for the fact that we have

got twenty years of experience of trlzing cases here in ,the

District of Columbia and we have got a pretty good idea

of reserves.

I{R. GORSUCH: Your Honorr flaY I approach the

wi tn-ess ?

THE COURT: YCS.

BY IJIR. GORSUCH:

0 I{r. Farg'is, Irm going to hand you a copy of your

deposition. Do yocr.remember being deposed in'thís case?

A I v¿ant to say which time. There were three days

of depositions.

O And Dr. Rifka was deposed for three days too;

isnrt that right?

A I don't know¡

O If v¡e could put up 91, Lines 11 through B. D{r-

Fargis, you vlere asked and you gave the following --

A I'm sorry, which one of these boxes?

O Ninety-one, I have opened it for you. Do you see

827
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it there?

A Yes.

O And I direct your attention to LÍne Il. You have

stated that you determined itts an educated quess to;,be

based on many factors. It could be a highly educated guess.

That being true at this time, is this the way NCRIC in

your personal understanding calculates ARAE reserves, an

educated guess? That \^las your testimony?

A Yes. Again, my personal understanding.

O Ancl that was true of your testimony when you

gave it?

A Yes.

O And you \ÁIere also asked at Page 92, Line 5,

"fs that same true with regard to indemnity reserves at

this time, to your personal knowledge?i end you answered

ttyes;" correcL?

A I'm just trying to see what the -- oh, yes.

A And that was truthful testimony?

A Yes.

0 And it's true you canr t really know how much a

claim is worth until it's resolved?

A WeII, of course, once it's resolved, that's the

f inal judgrment.

0 Some cases are disrnissed; right?

A That's true.

16d-002996
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sure it was ever)¡ quarter, I would have to go back and just

look at it.

O Vüould you like to look at the contract?

A No, I'm finê with that-

O You dontt disagree it was Raragraph I0A2 of the

contract; right?

A Just to make sure

O Defense Exhibit No. 72, yort looked at that this

morning with your contract on it?

A I'rn sure. I just wanted to make sure I'm looking

at the right one.

r-r r think it's num-bered F. I know it's numberedV

in the white book but it indicates that NcRTc and the

Medical Cdnter, Columbia, will meet quarterly?

A Yes.

O And at those meetings r NCRIC promised to provide

under A2 a verification by NCRIC consul ting actuaries?

A That's correct.

O And I[r. Fargis, NCRIC has no such verifícations

in its possession?

A I'rn sorry. We dontt. Is that your question?

O It has no such verificatíons in its possession?

A No, we have our losses as I stated are verified

by our consulting actuaries twice a year and signed off on

and filed with the Department of Insurance.

832
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O Isn't it trr.e that Ann Gaffey asked you for

such veri.fications ?

A I believe she did ask in 2000.

0 Isntt it true that NCRIC sent a notice terminatíng

the clinic policy just forty-eight hours, after ,sending a

notice terminating the Retro PIan?

A I'm sorry. You switched subj'ects. Could you

repeat it?

O I have and youtre right. I apologizê. I will

talk briefly about 2000. Vüe're back in 2000 again. And

isn't it true that in June of 2000, twenty-four.hours after

receiving the Boardts rejection of your seven hundred and

fifty thousand dollar proposal, NCRIC terminated the

Retro Plan?

A Of June AL}:?

O June 2}tn af 2000, Mr. Fargis, do you remember

that date?

A Yes.

O And that was the date NCRIC terminated the Retro

Plan?

A We received notice that Columbia wanted it.

lüe acknowledged Columbiats request to terminate the Plan

and we sent notice it was terminated.

O Columbia didn t t terminate it. I{CRIC did; ri.ght?

A Thatts not correct' 

834
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to the courthouse and filed and said oh, this is an additiona

änount that the hospital owes. And I called Gerry Beaulieu

specifically and said, I understand there is a problem,

but rest assuredr and yeah, maybe it wasnrt the smartest

business dec¡i.:sion to try to bedome a secured cred'itor

at that time, but we knew we v!Ìeren't going to go in and

ask that there be an additional amount added to what

columbia was already in bankruptcy for. Thatrs what our

involvement with the bankruptcy.r¡ras during that period.

0* If you could just u.rr=t"t my question, I v¡ould

be grate6ul.

n 
^1- -r' r .Èl-rnrril¡t T ,:l i Äå v^al . J u¡rv uY¡¡

O You received all of the notíces that Columbia

íssued. publicly as part of the bankruptcy process; isntt

that right?

A Again, I'm not sure if we received all of

them, but we stopped the attorney from getting the request"

0 Do you remember being deposed in this case on

July 31, 2001?

A Yes.

MR. GORSUCH: Your Honorr ilâY I approach?

THE COURT: Yes.

. BY }1R. GORSUCH:

O Mr. Fargis, Yoü could turn to Page 436; Line 17?

A I'm sorrY. Which line?

847
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0 Line 17.

Do you know if NCRIC received the notices of

Columbia's bankruPtcY? Do You know?

A I believe rt7e received aII notices. '

0 Do you know who at the company -- was there

someone at the company, NCRIC itself, that reviewed those

notices ?

A I received all the notices.

O That was truthful testimonY?

A Yes. That's what Irm saying. I believe we

received them aII. I can't recall when we had the attorney

stopped receiving them., and whenever they came in, I was

receiving them. I just can't recâl,I when, how lon-q it

went on and when we stopped. receiving them.

0 you testified at your d,eposition that you received"

all notices; right?

A Again, r'fit trfing -- r said r berieve we did'

and I just can't remember when we stopped receiving the

notices.

O lrtr. Fargis, isn't it a fact you simply didn't

bother Lo review all the notices?

A No, Ï didn't review all the notices'

O Could you trirn to Page 447, Lines 4through 7',

please. QUESTION: "Did you have a chance to revie* an.t

all?,, ANSWER: ,, I didn't have a chance to review all 0f them

B4B
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A No, I didn't.

0 That was truthful testimonY?

A Right. Thatrs what I just said. Was that not cl

O You would agree with me that there \^ias no

contract between the parties in 1997? I'm sorl:)¡, qo back.

I apologize. I'm shifting gears a bit.

MR. PAGE: Your Honor, I'rl still having trouble

hearing everybody. If both counsel and Mr. Fargis would

speak up, it might helP.

IUR. GORSUCH: I will trY.

BY }{R. GORSUCH:

Ì'^.. ..,^,,'l Ä ldr^õ .t-lrara r¿aq a neri Od- i n l-997V I u tt wu uls qY! eu ç¡¡e! e vY qe

when there \dasn't a wrjrtten contract in place between

the parties?

A Yes, that's correct.

0 l\nd you would agree with me that NCRIC did'n't

send out undiscounted bills to doctors during that period?

A No, we did not-

0 You v¡ould agree with me that the first time

they severed. their retationship with Columbia, that NCRIC

sent out undiscounted bills to the doctors, was July 2000?

A Thatt s correct.

O And lrou would agree with me that that occurred

twelve days after the termination notice for the Retro PIan

\^/aS Sent?
849
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for insured phtrrsllrlians that they could get into an alternative

plan, we would try to assist them to do that." That

was your testimony in your depositíon?

A Yes.

O And that was truthful testimony when you gave it?

A Yes, it was.

O You also reported to the Board in your plan of

action that you \,vere assisting physicians with potential

ne\^r programs at George l{ashington University?

A Yes, George lriashington had approached us about

creating a plan to absorb some of the oB/GYNs who were

interested in going over to G.!V.

O And it just happened to happen, this report,

the day after you sent out the discount,s; right?

A lfhat hapPened ?

O You met with the Board to tell them about this;

right?

A No, we had a scheduled audit committee meeting

and it was put on the Audit Committee agenda.

O And you would agree that G.I{. didnrt previously

ha.ve a discount plan at this time?

A They had not. They never approached.

O It just came to fmuition during the summer of

2002¡ right?

A I believe again they had been approached by

some of the physicians in the communíty about creating - 
o.,16d-003002
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plan therel

O And would you agree with me that it just came to

fruition around this time in the sunmer of 2002?

A Yes.

O Do you remember the discussion this morning about

exclusions with the clínic?

A Yes.

0 And thatrs the endorsement you issued on doctorsr

personal policies suspending coverage for them for work

done at the clinic; correct?

A That excludes the coverage-

A You canrt work at the cii¡ric and be cov-el-ed; i:ight?

A lt's not cov.ered on our policy because itrs

covered by whatever policy the clinic has.

0 VJell, You testified this morning Lhat the

reason why you issued those exclusions \^las because the

physicians had double coverage; right?

A They would have had double coverage if the

clinic had one policy and they also had our policy that

covered them aIso.

O Now, you wrote letters to the doctors at the

time telling them about the exclusion; right?

A Thatr s correct.

a And you did.n't mention double coverage anywhere

anywhere in that letter, did You?

Bs3
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A I can't recall. Cou1d I take,a look at the

letter to verify it.

O Defense Exhibit No. 45, and I believe it's in

your notebook, the black one. And if it's not, please

let me know?

A Yes-

O This is the letter?

A Yes, sir.

O And this letter was sent out to aII of the

doctors who you issued the exclusion for at this period

of time in October of 2000?

A Thatr s correct.

O And. you can't find anywhere in there that NCRIC

mentioned the issue of double coveragei can you?

A No, we do not mention that..

O You s ent letters to people like Dr. Heather

Johnson about this; correct?

A Thatr s correct.

O And all of the other clinic doctors who had

policíes that still covered them at the clinic?

A Thatrs correct.

A Now, you had no explanation why NCRIC doesnrt

issue this exclusion years earlier when it first issued

the doctors individual policies or first issued the clinic

policy, do you? 854
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A No, we did issue some endorsements on some of

the policies. It was after canceling the clinic' and going

through an audit of all of the physicians that we found out

that we had not endorsed aII of them.

O You have no explanation why you didnt t do it

earlier; correct?

A WeII, I don't have an explanation about rvhy

everybody d.idn't get the endorsement.

O You cannot explain it as anything other than

a mistakei correct?

A r can explain why dle êndorsement was left

off of some and some got the endorsement. AII of them

should have griitLelii the endolKsemênlts who rvere insured

with us. Now, we covered others who had other policies.

0 This was just another mistake; riqht?

A !{e11, it was in their favor, but --

0 VüeII, without regard to whose favor IICRTCTs

conduct',,was in, this was just another mistake you made,

Mr. Fargis; correct?

A We did not endo-rse all the policies; thatrs correct

O lt's a mistake; right?

A As I said, we didn't endorse them.

0 It's a mistake, Mr. Fargis; correct?

A If you want to -- sure, it's a dristake.

O You can't explain it any other wayr can you?

85516d-003005
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A I canrt.

O Isnrt it true,

told you almost two years

doctors who had individual policies with NCRIC? She gave

you a list?

A Oh, yês r we had a list of all those and also

those who aren't insured with us.

O So it's true that you knew exactly which

clinic doctors had personal coverage with NCRIC since

the beginning of the clinic policy?

A Thatrs true.

O And. you just got around to correcting this

mistake on October L, 2000?

A No, what this endorsement -- again, these

are physicians who have practiced at the Clinic that

we no longer covered. We were excluding coverage no\^/ for pra

tice at the clinic after -- I'm sorry.

0 Go.ahead, l{r. Fargis, Please.

A After we had canceled the PoticY.

O Now, you previously testifj-ed that your

failure to do it earlier was a mistake; correct?

A lrlel-l, when we accepted the policy, the endorsement

should have gotten in everyone's policy. tr{e cancell-ed

and we-made sure the endorsement was done on everyone's

policy.

O Isn't true, Mr. Fargisr $ou had the information

Mr. Fargis,

earlier aII

that Ann Gaffey had

of the Columbia

16d-003006
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necessary to correct your mistake since the day the

clinic policy was issued?

A TÍel1, we had a list of

endorsements should

all of the physicians

have been issued then.and all of tk+.e

O And you didn't get around to it until Octber Lst,

2000; right?

A Thatr s ôorrect.

O And isn't it true that after you cancelldithe

clinic poticy and then issued these exclusions that the

doctors personal policies, the clinic doctors had no

coverage and not double coverage?

A f donlt know that. I don't know where the

clinic had placed. that coverage.

O You don't know whether the answer is that

doctors had no coverage; right, other than double coverage,

do you?

A No, I donr t know if they had placed the clinic

policy with another carrier. I donrt know where they had

put it.

O For all you know, those doctors \dere left with

no coverage; isnrt that correct, I4T. Fargis?

A No, I don't know that.

O You don't know one \^ray or the other?

A f don't know

0 You would ag-ree with me that within just a few

that by Femonths after this dispute with Columbia irt2000
16d-003007
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of 2001, you v¡ere Promoted?

A I'm sorry. I'm trying to follow that after --

O You were promoted to presid.ent of NCRIC in

February of 2001?

A I was promoted to president of t'lire subsidiary

of ours, it's a management services company in Februaty of

2001.

0 And l.{r. Osborn conducted many of the netJotiations

with Mr. trrlilson. And. he was 1et go around that same time?

A I believe it was January 5th' 2001.

O Do you know if Eric Hempelman will appear in this

trial?

A I clon't know.

O fn 1998 when Columbi'a was considerinq I{IIX rather

than NCRICT you were aware that NCRIC had a higher premium

than MIIX for every single doctor in Columbia's plan?

MR. PAGE: Objection. Scope, Your Honor-

THE COURT: !{ould you repeat the question, please?

MR. GORSUCH: Yes, Your Honor. In l99B when

Columbia was consid.ering MIIX versus NCRICT You vlere aware

that every single doctor would have had lower prem.iums

in the MIIX plan?

THE COURT: Alt right. The objection is sustained.

BY MR. GORSUCH:

O Isn't it true that NCRIC intended to continue

858
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tomorrow with only two hours of:testimony.

THE COURT: So, it looks like werre in a

then where we can -- you can conclude Monday about

¡[R. PAGE: But I don't think we will finish

and we can break.r, and allow time for Juror No. 6 to

position

l2:30

attend

her medical appointment, and either recess early on

Monday ànd just plan to do closings on Tuesday and

i-nstructions as well

IqR. PAGE: That's a plan we would shoot for.

THE COURT: Okay. I¡le will still have an outstanding

issue with respect to the testimony and the scope of the

r-eql-ìmrìn\z nf Mr Môôrê and l4r:- Henderson" and those were

issues raised by Columbia in their motion for additional

sanctions.

MR. PAGE: Correct, Your Honor. And we filed

a response to that in writing.

THE COURT: I have the written response. I

guess we could spend five minutes now going through this-

MR. GORSUCH: Your Honor, if it would aid the

Court, there are three points we have and welre withdrawing

one of them, the second point, Your Honor. So that there

are two points that are left.

THtr COURT: And the second Point was?

MR. GORSUCH: The scoPe of --

THE COURT: The geograPhic scope.

874
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O Vüe wj-ll

a moment, but can

your first part of

A Yes, the

health care market

BY MR. BADAMI:

O Mr. Moore, \¡rere you retained ín this case to

conduct an analysis?

A Yes, I was.

0 Can you tell the jury the first part of your

analysis ?

A Yeah. The first part was to do an analysis of

the health care and hospital markets in the District of

Columbia

are in place here

of the financial

get to some of the specific factors in

you tell the jury your conclusion on

your analysis?

conclusion is this is a highty competitive

and some of those market forces that

really led to the continued deterioration

performance of Columbia Hospital for Women

starting in the early níneties

O Was there a second part of the analysis you were

retained to do in this case?

A Yes, the second part was to look at those specific

trend.s and market forces and demographic and financial and

operating type data and determine the ímpact of those on

Columbia Hospital for Women.

O And what was your conclusion with respect to the

second part of your analysis in this case?

898
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A It really was that Columbia Hospital for Women

was in a bad financial posítion, and due to these market

forces would have failed really regardless of the actions

which this case is addressing.

O Let's talk about some of the specifj-cs now'

Mr. Moore. Could you describe for the jury the D. C.

market. for hospitals and health care?

A Yeah. In order to understand that, there are

three things you really have to focus on and understand

about the health care market here. One, there are multiple

providers. over this time period it ranges anywhere from

ten to twelve hospitals in the DistÈict of columbia

independently owned and separately managed hospitals. And

so it's competetive. And so, that's one thing. The secon<-{

piece that is important to understand is that there is

excess capacity in this system. You may hear that referred

to as overbedded. The market is overbedded.

0 What does that mean?

A It really means we have excess capacity ín the

District when you look at the numbers. If you step back

and look at the numbers that the D. C. Hospital Association

keepsr yoll would see that over the last five, probably

even ten years, that the average occupancy of the hospitals

in the District has been -- hovers around two-third and

three-quarters full. And so there is about three thousand

9,9,9
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determine what Columbiar s future would have been had the

doctors stayed?

A Financial projection really wasn't calJ-ed for

in this case. There was no ongoíng entity for which would

be the subject of a financial projection.

O And you could do a financial projection with

hypothetica[ assumptions; correct?

A No, sir, not if there is an ongoíng inst'itute,

I canrt.

0 yourre not aware of the Amerícan Institute rules

about thís?

-c !L^^^ -,.1^^A I'm very muÇfl dwd.re ul L'l¡t;Þc !u!EÞ'

O And they say you can do hypothetical assumptions,

for instance, if the doctors had stayed and you could have

examined what the effects would have been on a hypothetical

basis; right?

A No, sir, not in this case. There was no entity'

O You would agree you did' not perform any

fínancial projections in this case?

A It wasn't called for, no'

0 You didn't examine in a financial projection

what the impact of profítable services Columbia had ad.ded

Iike plastic surgeryi correct?

A No.

o you d.idn't look at how the Hl[o imbursernents they

9T4
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out and see v/hat the impact would have been for Columbia?

A Again, there was no HUD Loan to project.

o I understand that. You make hypothetical assumption:

in doing financial projections, d.on't you?

A But you cantt assume something that is not even

reatistic. That's one of the basic principles behind

financial projections and such assumption is that they have

to have reasonable basis to be valid. And there was no

HUD loan. There was an attempt to get a HUD loan and there

\^Ias never any compteted transaction there.

O We will get to that in a minute, l{r. Moore, but

for right now, I'rTt just asking I think a straightforward

question. You didn't do a financiat projection to see what

columbia would have looked. like if it had gotten the HUD

loan, did you?

A No, there was no financial projection as' a part

of this engagement.

O Isn't it Lrue that without doing a financial

projection, you can't render a formal opinion on what

Columbia's future viability would. have been if the d.octors

had stayed?

A f can have an expert opinion on what the outcome

of the hospital would have been which i.s whât f am

testifying to.

O Isn't i.t true that your firm, Price Waterhouse

9L7
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Coopers, three years ago this very month told HUD it

could not rend.er a future without performing financial

proj ections ?

A IÈ't:S, iUst a ùotally d.ifferent circumstance.

There was an entity and there was a reason that a

projection could. have been done at that time, but there

is no -- again, there is no basís for projections at this

point because there ís no entitY.

0 ¡1r. l[oore, isntt that what Price Waterhouse Coopers

yor:r f irm --

A In the context of that. engagement, you're correcL.

Thatr s a clarifying statement of what that work was and.

what it wasn't is a more accurate statement.

O Mr. Moore, I think my question calls for a yes

or no and I v¡ill- ask you for a yes or no. Did. you or did.

you not tell HUD you couldn't render a formal opinion

on Columbia! s viability without doing a financial projection?

A Two points there. One, I was not involved in that

work and so I did.n't t.el1 HUD or Columbia anything related

to that, Number One; and., Number Two, that statement is a

clarification of the work that was d.one on behalf of our

client, HUD, at. the time and. has nothing --

MR. GORSUCH: Your Honorr mäY I approach the wi

THE COURT: f dontt think the witness is finished

with his ansvrer.

9lB
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MR. GORSUCH: Irm sorry.

THE WITNESS: I guess I'm finished.

THE COURT: Yes, You may aPProach

MR. BADAMI: Your Honor, flaY Ï ask what d.ocument

he's showing }lr. Moore?

I{R. GORSUCH: The Price Waterhouse report.

BY ¡IR. GORSUCH:

0 Mr. Moore, I would ask you to turn to Page 2 of

the January I | }OOL letter to Mr. Vühitehead at IIUD. Do you s

that there?

A I donrt see it.
5 -r t---^--- r^ L--¡ ñ--^ I

u I v/oulcr I)e IIclpPy LU rrd.¡ru yuLr rrty uuPJ ¡ rd.gc L.

MR. BADAMI: Your Honor, with all due respect,

I would object to it being: bhown to the jury at this time.

It's not in evidence.

MR. GORSUCH: No, itts not in evidence' Your Honor"

That's correct. This is for impeachment purposes.

THE COURT: T guess you need to ask some

foundational questions .

MR. GORSUCH: Sure.

BY MR. GORSUCH:

O llhat I have handed you is a letter from Price

Waterhouse CooPers?

A Yes.

O To the Department of Housing and Urban Development?

19
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A Thatr s correct.

0 On or about JanuarY B, 2001?

A That's correct.

a Signed by Price Waterhouse Coopers as a firm;

correct?

A Thatr s correct.

MR. GORSUCH: Your Honorr ilaY I please publish'

the document?

MR. BADA¡ÍI: Your Honor, I would object. Ït's still

not in evidence.

MR. GORSUCH; ftrs for impeachment purposes.

ñrrñ ^^tlñm- rt-r' T ê^^ lL^ ,:la¡rrman+ n'l a:ca9I.çtll \-\-rtJI\l ¡ r'rqy tr Þec Lrlu uvvqlllg¡¡u

THE WITNESS: Yes, ma!'am.

THE COURT: I need a few more foundational questions

because I thought the witness' testimony was that he was not

involved in this particular transaction.

MR. GORSUCII: Your Honor, if we may approach just

a moment on this

THE COURT: Actually, if you could. just ask him

a few more questions about his knowledge or involvement with

this particular document.

MR. GORSUCH: Sure.

BY }4R. GORSUCH:

.ì 0 You I re avlare Price Waterhouse did a report f or

the Housing and. Urban Development DepartmenL; right?

920
16d-003016
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A yes, !,üe \^/ere engaged by HUD, Housing and. Ur,ban
Development j-n advance of part of thsi¡t cclnsideration of

4

whether to gj-ve a loan

f or I¡Iomen.

Yes.

Yes.

the document. ,rIt j-s important
performed a financial projection
to CHI¡í, that's Columbia Hospital

A Yes.

to extend a loan to Columbia Hospi

5

6

7

O And you relied in part on thi s document in forming
your Bpinion in this case: right?

A It was one of the d.octrments that was made available
for review' but my opinion is not based. on this document.

0 And you told the jury you,re a partner of price
Waterhouse Coopers; right?

I

9

10

11

12

13

14

A

O

A

Ãn¡l \7^r' l- ---^¿¡¡Àu JUu íicìve þeen for a nUmber of years?

MR

found.ation enough.

GORSUCH: your Honor, f wou1d. move that is

MR. BADÄMI: your Honor¡ he stated that he hä.d
no part of that price trVaterhouse audit years ago.

THE COURT: I will a1low the use of that d.ocument"
That objection is ovemuled..

BY T.1R. GORSUCH:

O If you could turn your attentíon to page 2of
to note. that \ue have not

of any kind with respect

for lriomen¡ riqht??
25
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O And therefore, are unable to render a formal

future viability or ability to meetopinion on Columbiar s

a level of incremental debt service; correct?

What's the question?

That's what Price l¡laterhouse wrote in 2001 to HUD?

Yes. It came out of a letter we wrote to our

client, Housing and Urban Development.

A

o

A

o

A

And you

This was

told HUD the truth?

a statement as part of that deliverable

to that client to make sure they understood what we had

done and what we had not done, so that our deliverable

in that case would not be misconstrued as being

and review of the

a projection

financialwhen really it was an analYsis

conditions or market cond.itions

O Sir,

truth when it

on Columbia's

correct?

of Columbia Hospital for W

your company tol-d the Federal Government the

said. it couldnrt render a formal opinion

viability without doing a financial projection;

A No, I think you're misunderstand.ing the deliverable

there which is part of the issue here. Again, there was the

subject of this letter which is a report whicþ you have just

handed me that d.etails many of the financial problems that

vrere being caused. at Columbia Hospital for Women because of

the market forces that v/e're talking about here today-

And when you deliver a report like that, as part of our

922
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professional standars, to be clear so that the user doesnr t

misconstrue \^/hat they are receivíng, and in this case, that

statement is simply that. It doesn't say we can't'do a

projection. It just says there is not a projection and in

this contextr you know, yrilu're not rendering an opinion

on anything because a projection is not done

0 Correct. And that was the truth'

A It was part of the deliverable to the client, yes.

O V,Ihen you tol-d HUD that you couldn't render a

formal opinùon on the viability of Columbia Hospital without

doíng a formal financial projectionr You were telling the

L-.-! L a
LIII Lt LII:

A On behalf of our client HUD' vle were going to

give them a formal opinion, we couldn't do it without doing

more work"and. doing a projection.

0 Nova, it's also true, isn't it, that you haven't

been asked to gíve an opinion of exactly how much longer

Columbia would have survived if it hadn't lost all those

doctors in 2000; right?

A Thal's correct. How much longer'

0so,eventhoughyousayColumbiawouldhavedied

at some pointr you're not saying it would have died in

the year 2OO2 if the doctors had stayed. You have no

opinion on thati right?

A Yes. As a matter of fact, it could have died

923
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sooner

O

right?

A

o

A

if the d.octors would. have staYed.

And. it coufd have d.ied later¡ for all you know;

YeS.

It could have been a Year later?

Its ddst.iny was sealed is the way I see it in

p1ace.

Right. But it could, have survived'another yeari

the market

for all you know?

A Hypothetically, anything is possibJ-e, f guess.

O You d.idn't study it. You have no opinion on that

rs!ìue I

A I have an opinion that it would fait. The timing

is not part of the subject here.

O Not part of your opinion; is that right?

A It would have failed' Yes-

0 It could have been two years laterí for aII you

know?

I very seriouslY doubt that.

O It could. have been --

A No, my opinion is it was all going to be pretty

tightly around. the time that it actualty happened.

O But You dontt know, do You?

A Wel1, I telI you why I do know it was going to

be pretty quick and it actually could have been quicker.

o

924
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A I don't remember the exact number, but it was

substantial in all those Years.

0 Did. you see a drop like that between '99 and 2000?

A I think the revenue was dropping consistentl-y.

O Isn't it true in the fiscal year ending '99,

total revenues were forty-six million dollars?

A Can I see the document yourre l-ooking at?

0 I'm just asking a question at the moment.

A I don't have that d.ata here handy.

O Do you have any reason to disagre.e with that?

A I have no reason to disagree with that.

0 And isn' t it true the foiiowing year Loiai

revenues were about forty-six million?

A I don't have that d.ata handY.

O You donrt have any reason to disagree with that,

do you?

A No, but I d.onrt have the d.ata --

lIR. GORSUCH: Your Honorr flâY I approach the witness

THE COURT: YCS.

MR. GORSUCH: Handing the witness the Form 99

for the f.iscal years ending 1999 and 2000, the'total-

trevenue lines if you look at those on the first Pa9e,

you looked at these in forming your op:i,nion in this case?

A These were part of the d.ocl.rments, yes.

0 Isntt it true that the total revenue for both

928
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years is around forty-six million dollars?

' A Vühat I would have looked' ' at which is probably

in my opinion a more accurate document to look at to

judge revenues is the dudited financial" st.atement for 1999.

But according to these documents, itrs 45:6 million in

2000 and 46.4 mitlion in 'gg-

o Thatr s what was reported to the Internal Revenue

Service; right?

A Yes, it's on the Form 990; right.

O SQ, itts about the same in Lhose two yearsi isnrt i

A Yeah.

But I will point out in looking at this very

same comparison yourre trying to make in other'years, it's

not true that you can rely on the tax return data to

be the same as audited financial statement in thiis particular

case as we looked at it all- the way back to 1995. And there

are differences in alt those years and so --

O So, the question I had is they are about the

sane, what's on the page in front of you, total-revenues

for those two Ye.ars?

A Yes, according to that' Yes.

0 And j-snrt it true the followíng year, the yeâr

after the doctors left, the total revenue reported was

ten million doll-ars less?

A I ruould have to see that d-ocument that you have the

9?-9
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I{R. GORSUCH: Your Honor, fray I approach?

THE COURT: Yes.

THE IVITNESS : This says 36 .6 mill.j-on.

BY MR. GORSUCH:

O Ãtrs about a ten million dollar drop.

A Yes.

. And also the net revenue \^ras sixty-five million

the year l-gg5, and. so I think to have an accurate picture

you would have to look at this trend over muttiple years.

And that's where my analysis was focused is what was

happening over the long term.

O Before and after the doctors left in a single

year, it was a ten million dollar drop of revenue;

A Yes, according to this year, The other

I have, the difference between those two years is

the hospital actually did better bottom line-wise

And so --

riqht ?

observation

that

financially

O Nov/, you talked about the status of the births

g'enerated in the D. C. area and the trends; riqht?

A Of births generally, yes.

O Did you look at Defense Exhibit lüo. 47 in formingr

your opinion?

A I rvould have to get a copy of that. I'm pretty

sure I did, ,, but --

MR. GORSUCH: Your Honor, this is in evidence and
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I think the jury knows this.

THE COURT: AIl right.

MR. GORSUCH: If you would turn to the page

marked births and it's up on the scieen. Would you agree

with me that in 1998 and 1999 and up to September 2000

births at Columbia were pretty steady?

THE VIITNESS: What page are you on again?

BY I.lR. GORSUCH:

0 It's labeled births-

A Yes, it's going uP and downr Yes.

0 Pretty steady, though; above three hundred-?

A About three hundred.

O And then there is a steep down function; isn't

there?

A Accordíng to the chart it d'oes drop of f , yes.

0 And it resumes at a lower level?

A Yes.

O Ït's pretty steady there too; isn't it?

A IVetI , it' s uP and down.

O Wetl, it's somewhere a hundred and fifty and

two hundredish thereafteri isnrt it?

A Yes.

O Something happened. in September of 2000; isn't

that right?

A Yes.

931
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O Between 1998

bankruptcy, Columbia' s

and 1999 after Columbia emerged from

market share in obstetrícs and its

primary service rate increased f.5 percent; riqht?

A Give me that statístic again.

O Between 1998 and Lggg after Columbia emerged from

bankruptcy, its market share in obstetrics and in its

prJ-mary service area, it increased 1.5 percent?

A I don't have access to that data here, but --

O If you could take a look at the Price Waterhouse

report with me, your company's report. Could you turn to

Page 3-5 and take a look at the top line. You would agree

--; !L *^ !L-! 
^^1..*l^.: - .: *^*^-^^,1 .i +õ ñ-rt¡¡+ aÈ.--^ ì n r OOwILll ltlc LllaL vuJulttula lllv!çqÞçu r9Þ r[q!¡t9u r¡rq!u rr¡ JJ

over '98 by I.5 percent?

A Yes, it looks like that's v¡hat happened, Yês.

0 And you would agree with me that Columbia's

market share increase was almost four times larger than

Sibley's market share increase?

A Yes.

0 You would agree with me it was almost eight

times larger than Georqe lfashington! s market share increase?

A Yes.

O You would agree with me that Georgetown and Holy

Cross and Howard atl fost market shares during the same pericr

A Accord.ing to this pager Yês.

O This page \^Ias prepared b1' Price Waterhouse; right?

?34
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A Thatr s correct.

A JUROR: I'm sorry, Your Honor, I dontt know if

the jury has this document and lrm saying no one can see.

MR. GORSUCH: Irm sorry. We can blow it

BY ¡{R. GORSUCH:

O So, just so we're clear, Georgetown and

and Howard all lost market shares during the same

up.

Holy Cross

period?

A It looks like it, yes.

O Columbia is doing pretty wetl in its turn-around

program, wash!:t it?

A I donrt know if I would conclude that from

LLi - -ì----rtr-rl-S CtfAl-t, üO, Sl-1-.

O Thank you very much.

ftrg also correct that in Fiscal year 2000,

Columbia's cost per adjusted discharge had a favorable

decrease in þrend; right?

A That's possible, yes.

O You donrt have any reason to disagree with that,

do you?

A I don't have any reason to disaqree with it, no.

O And isnrt it correct that as of January, 2001,

Columbiar s cost was also showing a favorable decreasing

trend for the previous three years?

A Like I said before, because of the revenue \^ras

dropping so cLramaticatly over the extended period and so

933

16d-003026



2

J

4

5

6

7

I

o

z
e.
c.
u
E
oI
O
o

c)

g

10

11

lz

13

14

15

16

17

18

19

20

21

22

23

24

25

ost
O
|f)
|f)
¡f)(\
C)oo

Ø
f

o
o
O

were the costs and. therefore that statistic would be

dropping as well. That d.oesn't mean the financial performanc

vras following, though.

B- Mr. Moore, isnrt it true that Prj-ce Waterhouse

represented in 2000 that it was a favorabl-e decrease in trend

A That lvould be a favorable decreasing trendr Yês.

A Isnrt that correct that as of January 2001,

Columbia renegotiated most of the manaqed care contracts

to increase per paLíent reimbursements and total net patient

revenues ?

A lt's true that it was reported that they increased

their managed care contract rate, Y€s.

O Is it, in fact, correct that Columbía management

had done an admirable job of cutting costs in 2000?

A This very report I think says they were working

hard at cutting costs r Yes.

O Didnrt you find they had done an ad'mirable job?

A I didn't find. anything because I wasn't

involved in this, but if you can find what it says in this

at least one personrs opinion was that they werereport,

doing an

o any reason to disagree that that

was Price I¡traterhouse's opinion th* they \^/ere doing an

admirable job?

A If you shovø me where they said that.

admirable job.

You dontt have

934
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O On Page 2-7 . First of all, look at the right-hand

side; the first sentence. "First, from an operating

perspective, management has done an admirable job of

controlling costs. " That was true when this case was

presented to the Federal Government?

A That was the case

O And isn't it true that Price l¡traterhouse found.

that in October of 2000 immediately, almost immediately

following the canceflation of the Retro PIan, Columbía's

total patient discharges had decreased twenty-two percent

as compared røith the year before?

A That sounds rightr Yês

O And isn't it correct that Price Waterhouse found

that Columbia was experiencing decreasing volumes due to

physician :e'tention problems ?

A Yeah, and also I think in the report, it says

that we were -- \^Ie did" not find' what we wouLd normally

find in a hospital, and that is a physician recruiting

a retention program which is really the issue. ftrs not

that you lose physiciare because hospitals lose physicians.

The question is do you have a program to replace them

and retain them.

O Do you know if Columbia had ever lost thirty

physicians in a month before?

A f don't know but I can tell you it's not unusual

93s
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HENDERSON DTRECT

A We absolutely have, yês:

MR. BADAMI: Thank you very much.

THE COüRT: All right. Thank you.

(Thereupon, the witness vras excused.)

Thereupon, (4:11 p.m. )

VIILLIA¡{ McKAY HENDERSON,

having been called as a witness for and on behalf of the

Plaintiffs, and having been first duly sworn by the Ðeputy

Clerk, was examined and testified, as follows:

THE COURT: Al1 right. Good afternoon, and just

for timing, \n/e're going to go a little bit past 4:30 since

^!--^!^l - C^-- *.: *!--^^ 1-+^ !^'3^.,we guL ÞLd-rLcrr d, J-cw ltlarlLuEÞ laLE uuuqy.

MR. BADAIII: Thank your your Honor. May I proceed?

THE COURT: Yes.

DIRECT EXA}'IINATION

BY MR. BADAMÏ:

O Mr. Henderson, I would ask you to introd.uce

yourself to the jury, please.

A My name is Vlilliam McKay Henderson.

O And can you tel1 the jury your occupation and

business address?

A Yes, Irm a partner wit.h Price lrlaterhouse Coopers

arld my business address is 1900 K Street, Washington, D. C

O How long have you been a partner at Price

Waterhouse Coopers?

947
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A Since 1995.

O Is Steve Irloore one of your partners?

A Yes, he is.

0 Do You have an area of sPecialtY?

A Yes, Irm a partner in the Financial Advisory

Services .

0 And can you describe for the jury what

Financial AdvisorY Services are?

A Financial Advisory Service is a practice unit

in Price Waterhouse Coopers that specializes in providing

financial and business advice to clients in a variety of

matters inciud.ing

O And do

. -: - 
i-^r--! ^^^^-.*È.:*- ,:nrra¡{-ì^-{-inn

J.Orgllljl-(': IIlb LCIITL AUUUUrrur¡¡9 !¡¡v çÞ u¡Yce¿v¡¡o

you also do work wíth respect to health

care fraud and abuse investigation?

Yes, Irm the national leader of Health Care

I run a unit that deals with health care fraudAbuse and

across the countrY.

0 How long have you worked in this field?

A The health care fraud?

O Yes.

A I started the Practice in L992'

O Does that work involve reviewing financial

materials in ¿¡ sffort to assess damages?

A Ttre practíce includes health care fraud., but the

other practice, we evaluate financial business record's, fnarke

948
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factors and other relevant information and evaluate

potential economic impact

0 Does your work

accounting and financial

A Yes.

involve an gnderstanding of

records ?

0 I would like to have you talk to the jury about

your background iust for a moment. Would you teII the

jury your educatlonal background and history-

A I have a B.S./8.5. from the Untversity of Chapel

Hill with concentration lr, .".orrnting.

0 What year did You earn that?

A

o

A

O

A

a

A

0

I9BI.

Are you

Yes, I

And how

I got my

And how

am

also a Certified Public Accountant?

Iong have you been a CPA?

CPA in 1984.

about are you a øët9!"ß,íed f raud examiner ?

Yes, I am

And can you teII the jury some of lrour professional

memberships?

A I'm a member of the American Board of Certified

Pubtic Accountants and a member of the Pennsylvania and

North Carolina State of Certified Fraud Examiners -

O Have you authored any publications in your

professional career dealing with damages?

94.9
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A Not specificatly damages, but financial issues.

O And can you tell the jury about some of the

financial issues you authored?

A Most recent was Cpmporãte I'ntggrity Agreements

which is a settlement agreement that entities enter into

when they settle investigative issues v¡ith.the Department

of Justj-ce and part of that requires review and analysis

by an independent accounting firm of certain operations of

the busíness.

O Fo1lowing your graduation from the University

of NC., could you give the jury a brief overview of the

^nmn=n.iae rznrr r¿nrkêri a1- and Som-e of the encTa-gements Vouv v¡rlt/q¡¡! v

have been tasked to take on?

A Comíng out of school I joined a company called

Duke Power as a staff accountant and I went on to join

an accounting firm called. Arthuf Young and. I was involved

in their financíal consulting group. And in that group

we designed accounting systems for clients and. we deveLoped

the design of sort of the books and records and what they

would need to account for their revenue sales and eXpenses

and those type of things. Then I moved on to an acocunting

firm, actually in Philadelphia called Grant Thornton and

I contínued to do accounting design systems and design work'

but also began to get involved in what they called their

litigation consulting practice which !üas a group that was

950
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involved with evaluation of economic damages and other

types of financial services for clients. And then I

ultimately joined the Price l¡Taterhouse Coopers and have been

with them since 1990.

0 Have you been qualified, Mr. Hend.erson, previously

in Federal and State court to testify with respect to

damage calculations?

A Yes, I have.

O Can you tell the jury about some of those times?

A ï have two of those involved where I was

quatified to calculate damages and one was with â urolog-ist:

where we value a piece of his partnership and the other one

was the lost earnings for a physician who happened to be

an OB/GYN.

O As a part of your work, Mr. Henderson, have you

ínterviewed witnesses ?

A Yes.

0 Have you performed forensic reviews of

accounting records?

A Yes, I have.

O Can you tell the jury what a forensic review

of an accounting record is?

A Forensíc review is a specialty where \nlerre

brought in to help investigate various allegations or

misappropriations. ft often involves determining whether or

95116d-003033
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not simply how cash was taken ouË of a bgsiness, where the

records were fatsified. in order to cover up a transaction

and then includes often interviewing company employees

and individuals, some of these being the subject of our

investigation

O Have you reviewed. financial records?

A Yes.

A Have you calculated claims involvd,ng economic

damages ?

A Yes.

O About how many times wouilld you say?

À ñ¡qac ¡.rhoro 'l-lror-a ttr¿g Some e]-em.ent .Of 'l oSt-vqu9s

prof it or economic d.amage is probably a hund.red. cases.

0 And the experience that you have been describing

to the jury, did that assist you to obtain the skills

necessary to evaluate damages in this case?

A Yes.

0 Is the work that you d.id in this case based. on

the same type of data and the same type of, I guess of

data experience that you have talked about in these other

cases ?

A Yes, it is.

MR. BADAMI: Your Honor, at this time NCRIC would

offer Mr. Henderson as an expert witness with respect to

damages 
g5z
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SUPERTOR COURT OF THE DISTRICT OF COLU¡IBTA

CIVIL DIVISION

l- :x

NCRIC, INC.,

Plaintiff/
Counter-Defendant ,

V Civil- Action I.Io. 7308-00

COLUIqBIA HOSPITAL FOR TÍO¡4EN

MEDTCAL CENTER, INC.,

Defendant/
Counter-Plaintiff .

_X

trVashington, D. C

llonday, February 9t 2004

The above-entitled action resumed for a jury trial
before the Honorabl-e ANNA BLACKBURN-RIGSBY, Associate Juclqe,
in Courtroom }trumber 4B-4.
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0 You don't know?

A Itrs not so specific. If you want me to quote

a Social Security Administration review, {ro.

Q. So you didn't look at the Social Security

retirement numbers either?

A I said I looked at the work life tables.

O But you dldn't look at the Social Security numbers;

correct?

A No.

O Isnrt it true that nine percent of Columbia's

doctors in 2001 v/ere over sixty-five?

A I didn't see any of ihat data in what I iooked at

and if there is some data there, I will look at it, but

in Mr. Ben Ezrars data that he looked at, f didnrt see

specifics " on it.

O Isnrt it correct that Price Waterhouse Coopers

ín 2001 found that nine percent of

over the age of sixty-five?

A I don't know what you're

MR. GORSUCH: Your Honor,

THE COURT: Yes.

BY MR. GORSUCH:

and in the right-hand column,

we could publish that to the

Columbiar s doctors \À/ere

referring to, but --

may I approach the witness

O Mr. Henderson, I would ask you to trun

the second bullet

to Page 61

por-nt, r-ï

Itmjury. Isnr t it correct

9BB

16d-003036



1

2

3

4

5

6

7

B

9

z
É.
e.
I

E
ou
O
o

0)

_s

10

11

'12

13

14

15

16

17

1B

19

20

21

22

23

24

25

O
<ú
o
tr)
ror)
c{
Ooo

=
_o
o-
O

sorry. Page 6-1. Price Waterhouse specifically found in

2001 that nine percent of the physicians. staff at Columbia

\^/as over the age of sixty-five; isntt that correct?

A I mean, this is a repo::t that was prepared by

the firm and therers a statement in here that says nine

percent of the doctors are over sixty-five.

0 And Price Waterhouse would have been tetling the

truth in 2001; isn't that right?

A Yes, they would.

O You also relied on an article by a Lawrence

Farber about retirement fund.ing; correct?

A Reiiecl orr arì articie?

O That was one of the materíals you looked at in

forming your opinion in this case?

A I reviewed it, yes.

O And isn't it true that that found that among

doctors sixty years of age and older, more than haff

wouldn! t quit. gntil the age of seventy?

A I v¡ould have to look at the specific article.

MR. GORSUCH: Your Honorr fray I approach the

witness ?

THE COURT: Yes.

BY ¡{R. GORSUCH:

O If you could turn with me to Page 5 of ten, and

in the second to the last paragraph, isnrt it true the

98916d-003037
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if that hospital is not financially viable, then that may

be more than an overriding factor than the twenty or sixty-

r l_ve -

Now, one of the issues I raised on that we also

consider, for example, Mr. Ben Ezra's testimony raised

auditort s going concern opinion and a going concern opinion

is whether the hospital would be able to stay in business

for more than a year. He mentioned that and so those are

all the factors that lrm raising as to how were all these

things, hôW \^Iere these f acts evaluated in his making an

assumption of sixty-five and twenty. I didnrt see that.

0 lt's just a simple question. You did not offer

any alternative retirement age besides sixty-five; correct?

A I just raised the issue that there was nothing.

O And as to the viability of the hospital, you did

no financial projections to determine the viability of the

hospi-taI, dj-d you?

A I didn't do specific projections, but I looked

at the financial statement, the tax returns and various

market data.

O Let's talk about the marginal cost rate and the

thirty percent used by Mr. Ben F,zra. Do you remember that

testímony?

A Right

0 You didn't interview the Comptroller of the hospital25
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did you?

A I did not interview the Comptroller, no.

0 And you were hired in 200I when the hospital was

stilI openi right?

A I was what?

O You were hired in 2001 when the hospital was

still open?

A Yes.

0 Did you review the case that Mr. Ben Ezra cited

from Kansas, the Coventry case where thirty percent was used

as a marginal cost rate?

^ 
T À^- | + -^^- 1 1 M- Elnn tìov: 

-a^i 
¡ì na +1^¡! ¡¡a¡Ã I uu¡r Ç rçvs¿¿ r'rr. lvvru!¡ry u¡tqç v4og.

I recall the examp,te out of the textbook and his knowledge.

O You don't recall the Federal case, Coventry that

he also relied on?

A I don't recall it, no.

O Do you recall the American Medical Association

Article Journal v¡here síxteen percent was used for hospitals

as a marginal cost rate?

A I don't recall that testimony.

O No\nr, you talked about Mr. Ben Ezra's independence.

Do you remember that? Oh, before we get to that, I'm sorry.

You dl.dn't perform any studies to determine an alternative

marginal cost rate, did you?

A No, I did not.
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A Yes.

O Would you agiree that the conflict of interest

would have existed for Price Waterhouse if both NCRIC

and Columbia \^Iere clients?

A A conflict of interest if they \^lere both clients?

O Uh-huh.

It may be

Isn't it

It depends on what the issue is.

true your firm prepared a report on

behalf of Columbiar s management in 200I?

A Are you referring to this rePort?

O I arn, sir.

---l^-^^!--.À.:*^ -: ^ +l^â{- ¡L.i- -^nnr'l- t^r=c n-an¡rarll
lì IrIy LllruclSLa¡rurrtv rÞ u¡¡qu u¡rD !ut,v! ! vÌ/4reu

on behalf of HUD.

O WeIl, could. you turn to Page 11, the very first

page on the report. I \^Iould ref erence you to the last

paragraph in the first sentence. Isnrt it true that

Price Vlaterhouse said, "Due to purposes outlined above,

this report is being prepared on behalf of both HUD and

Columbia Management?"

A Vühere are you' ll? Yeah, I think thatrs what that

sentence said, but you have to read the sentence in context

of the entire paragrapht,Lf you're trying to apply this to

a standard.. And I think a couple of things you have to

start off at the beginning of the paragraph all the vlay up

at the top, and you know, it says "Úhat given CHtr{ current

995
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and raised additional

0 AII right.

the company that was

on a stock exchange?

A At the time

traded on the NASDAC,

capital.

Is the stock, the forty percent of

sold in 1999, is that traded publicly

Q Is that still true today?

on NADAC's national marketA Today it's traded

and so it has a little bit larger trading volume, but not

significantly.

O What is the current stock price of the company,

l'lr¡ {-ha r¡7ã\22

A Stock is trading in the range of eleven and a

quarter to eleven seventy-five; somewhere in that range.

It has been pretty steady for the l-ast.couple of months.

O Is NCRIC Insurance Company the only company?

A No, it's not.

O Has it ever been the ,o.nly company in the District

of Columbia

it was traded publicly. It was

thatrs called their small câps.

to provide medical malpractice insurance coverãge

it has, perhaps it was back when it formed

since that time I think there have been

that have come and gone in the District"

What is the market share that I.ICRIC has in the

AIf

in 1980,

companies

o

but

District of Colurnbia on insurance for doctors?

A According to AI4F who is again, that rating agency
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16d-003041



2

.t

4

5

6

7

B

I

z
c.v
(
E
oI
oo

0)

o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sr
c)
rc,
.f)r)
ôt
(f,

@

Ø

_o
o

we talked about, they also accumulate market data, otltf

market shares rangies between fifty and sixty per"errt.

0 And has that share, fifty to sixty percent of

the market, has that been relatively in that range for a

number of years now?

A lt's been within that range since ïrve been here

for the last eight years.

0 Since L996?

A Thatrs right

O TeIl the jury what lzourduties as CEO and President

are? What do they include?

A Well, I work first with the Board of Directors

in developing a strategic plan, our mission. our vision

of the compä:hlzr Where vle're taking the company" Once that's

developed., I then work with our management team to develop

goals and objective for us to meet to be able to meet that

strategic plan.

O By the wayr when you talk about the Boârd, I

forgot to ask your how members of the Board are there today?

A Today we have thirteen d,irectors on the Board.

O And how many of those alre practicing physicians

in the District of Columbia?

A Atl but four of, us. We have nine physicians

most of whom -- f guess all of whom are carryovers from

the previous Board. trte have added to the Board of Directors

100916d-003042
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Plan are based on your lost estimate for years that have

not even closed out?

A Thatr s right.

O Yourre suing Columbia based on .'-- educated

guesswork; isn't that right?

A vüe're suing columbia under the terms and. conditions

of the contract to which they agreed.

olsn'tittruethatthetermsandcond.itionsof

what the contract, the parties agreed to, one component

\^/as that the money would change hands only for closed out

years ?

! a r ---- !L^--^ ç,^^ ^*ì ^ì h='l rnraaman'l- {-h:1-
A I l)elrgvg Lllc.t-g waÞ 4¡¡ ullY¿¡¡qr sY!

was made that had a second part that is missing from your

question and that is up until the time that the agreement

terminated and when the agreement terminated, that oral

agreement ended

oYouhaven.orecollectionaboutthatpersonally

in terms of the oral agreement, do you?

A Sure, I do

oYouwerenotpersonallyinvolvedintheforming

of the oral agreemênt, were You?

A No.

A werentt there?

A No-

Osoyoudon'tknowanythingaboutthetermsofL996
I07 4
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oral agreement between NCRIC and Columbia that money would

be exchanged only for years where all claims had been

resolved; correct?

A Thatrs not correct. I have people reporting

to me who make oral agreements aII the tirne.

MR. GORSUCH: May I have his deposition, please?

Your Honor, hâY I aPProach?

THE COURT: YES.

BY MR. GORSUCH:

O Mr. Pate, I would turn your attention to Page 57'

you v¡ere asked--- Mr. Pate, let me just get to our place

before we go to the deposition. "Isnt t it true that you

were not even a\^¡are that NCRIC and Columbia had formed an

oral agreement?"

A That was my testimony, that's right.

0 And yourre not aware about the terms of that

agreement, therefore, are You?

A lrm aware of it.

O Sir, you \^lere not present for such a meeting;

isn't that correct?

A That's correct.

0 And yourre not aware whether there was an

agreement formed between the parties; isntt that correct?

A As I sit here todaY?

Is it your testimony in your case you were not

1075
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aware \^Thether there vras an agreement between the parties?

A As Ï sit here tod'ay, I.m' aware that there.blas an

oral agreement between the parties "

O At the time of your deposition in this case, You

vleren't even aware of such an agreementr \^Iere you?

A That's right

O You have a1l of a sudd.en sinee'Your dePosition

of this'agreement?become avrare of the terms

A Sure

0 Even though all of a sudden you magically know

what the terms of the agreement are, that's what you're

telling the jury?

A lt's not magic. Itrs called being prepared for

trial and finding out about the details '

o Isnr t it true that when you testified under oath

in your deposition, you said you were not famillar with

it one way or the other?

A It is true.

0Mr.PaterNCRICterminatedthectrinicpolicyjust

two days after it terminated the Retro PIan?

MR. PAGE: Objection to the scope' Your Honor'

THE COURT: Sustained.

MR. GORSUCH: You're not here to tell the jury

about why you terminated the ctrinic plan; is that your

testimonY?

I07 6
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THBCOURT:Canyourepeatthequestionrplease'

BY MR. GORSUCH:

altlsyourpositiontheterminationoftheclinic

plan and the Retro Program were totally unrelated-?

A That is correct

0EVenthoughthosetwoeventstookplacewithin

forty-eight hours of each other?

A That's correct

OAndtheyjusthappenedto.involvea]-lthesame

people. Mr. Fargis, Mr. Osborn and Mr' Hempelman and

not yourself?

A That's correct.

oYoutalkedalittlebitaboutthetrustfund

being underfunded. Do youremember that testimony?

MR.PAGE:ObjectionrYourHonor'Idon'tthink

the witness was asked anything about that on direct.

MR. GORSUCH: He absolutelY was '

THECoURT:Ïdon|trecallanyquestionsabout

a trust fund to this particular witness '

MR.GORSUCH:Yourllonorrwetalkedaboutwhy

he terminated the PoIicY.

MR.PAGE:objection.He'smischaracLerizingthe

evídence.

MR.GORSUCH:Strikethat.Iwillmovealong.

That's easy enough.
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A That's correct.

O And you have no idea wheLhèr Mr. Osborn expressly

told Mr. Vlilson that NCRIC and Columbia had a deal; correct?

A

O

Irm sorry. Could you repeat that, please?

Sure. You have no idea whether Mr. Osborn

expressly told Mr. Wilson that NCRIC and Columbia had

reached a deal?

A No, I do not.

a And you don't know whether Mr. Osborn told Mr.

Wilson that he had authority to reach a binding agreement

on behalf of NCR]C?

n hL-! I ^ -.: -l^!fl Ll¡ctL Þ !r9rrL.

O And Mr. Osborn doesn't work at NCRIC any longer;

does he?

A No, he does not.

0 In fact, he has been terminated?

A Thatr s correct.

O And you terminated I1r. Osborn because of his

inability to perform the duties requíred of him?

A Vle terminated Mr. Osborn in, I think it was

January of the next year because he was unable to fu1fill

all of his d.uties. None of it related. to his negotiation

discussion with Columbia

O Your tebtimony is that he fail-ed to perform

the duties requíred of him?

t0B 0
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truthful because public shareholders rely on them?

A. Yes.

O. And you certify NCRIC's 10-Q disclosure of

November, 2OO3, Yoü signed that,, right'?

A. That's right.

A. And you certified in doing so that it didn't

onit any material fact necessary to make the filing true

and accurate, right?

A. That's right.

A. Isn't it true, however, Mr. Pate that even

before you were deposed two years ago, back in January,

2OO2 -- strike that..

In the FCC filing, the l-O-Q of November 2003,

isn't it true that NCRIC stated that Columbia Hospital's

counterclaims do not specify the amount of damages

sought?

A. That's correct.

a. And isn't'it true, however, that even before

you were deposed two years ago' back in January 2Oo2, You

knew that Colunbia's counterclaims sought millions of

dollars?

A. An unspecified amount of moneY.

a. You knew that it specified nillions of dollars;

isn't that correct?

A. Yes. f would add that, however, our filings --

10

Ll-

L2

l_3

L4

15

L6

L7

l_8

L9

20

2L

22

23

24

6

25

16d-003049



1

2

3

4

5

6

7

I

9

are regulatory filings before we sign then go through

legal counsel review as weII as auditing reviews those

types of statements and we sought advice from our counsel

specifically on that issue. Ànd our legal counsel said

that the representation that we made was accurate and

fair.

A. Mr. Pate, isn't it correct that you signed

those statements and certified them personally as true

and accurate?

A. Yes, I did.

O. And that they do not omit any material

Inf OfmAt-L()n fÌguetiscf I'y L(J lllctjte LllEltl Lt tlE:

A. That's right.

A. And isn't it true that in November, 2OO3 ' you

said Columbia's counterclaims don't specify the damages

sought?

A. That's right.

A. And it's also true that you knew two years

earlier, in your deposition in January of 2oo2t that

Cotumbia was seeking millions of doltars?

MR. PAGE: Asked and answered, Your Honor.

THE COURT: overruled. I'1I atlow the witness

to respond.

THE WITNESS: That's correct.

BY MR. GORSUCH:
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a. And, in fact, at your deposÍtion in 2002 you

r¡üere even aware that Peter Ben Ezra's report indicated

that Columbia was seeking tens of nÍIlions of dollars?

A. That's correct.

A. And isn't it true that prior to November, 2oo3 t

when you finally disclosed the existence of Columbia's

counterclai¡ns, prior to that tine you had never even

disclosed the existence of Col-umbia's counterclaims?

MR. PAGE: objection. Relevance. Beyond the

scope, Your Honor

MR. GORSUCH: Your Honor, it goes to this
!-.-!LG,-ì 

-^--LI LILIII L¡.l-IIgÞÈ"

THE COURT: His truthfulness about what?

MR. GORSUCH: Àbout his disclosures about this

case, Your Honor

MR. PAGE: The disclosures are not rel-evant.

THE coURT: The objection is sustained.

BY MR. GORSUCH:

O. fsn't it true that part of November, 2oo3 | you

disclosed to the public NCRIC's claims against Columbia?

A. Yes.

A. But you never disclosed Colurnbia's

counterclaims against NCRIC, did you?

MR. PAGE: Same objection, Your Honor.

THE COURT: I'1I allow the witness to ans\Á/er
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that question.

THE WITNESS: Our disclosure relevant to the

action by Colunbia against the company was disclosed in

incrirninate amounts as the facts of the case became

clearer and clearer to us.

BY I{R. GORSUCH:

A. Isn't it true that Columbiats counterclaims

have been on file since 2001?

A. Yes.

A. And you didn't disclose their existence to your

investigators until November of 2oO3?

a rr^ eL ^{- , a ¡a* {.vrra
tI¡ lì9¡ U¡¡qU Þ ¡¡v9 e!qs'

O. lrlhen did you disclose then beforehand?

A. There:!,¡as -- there vtas a segment Ín the 10-Q's

that we filed. I can't recalt when we first started

disclosing. There was an action and a counterclaim, but

Irm fairly certain that, v¡e had some level of disclosure

within the Q's.

A. Itm going to hand what's been -- What is your

S-1 Statement. If I may have that, please.

You know what an S-l- Statement is, Mr. Pate?

A. I do.

O. You want to tell the jurY?

A. It's a document that we filed for offering.

O. Itts what, in fact, an order to offer the $66
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nillion worth of stock you sold last Summer, right?

Correct?

¡\. We did not sell $66 million worth of stock.

A. How much stock dÍd you seII, Mr. Pate?

l{R. PAGE: Your Honor, objection. This is not

relevant. It's beyond the scope. It has nothing to do

with any issue in this case.

THE COURT: The objection is sustained.

BY MR. GORSUCH:

A. fsn't ít true, Mr. Pate, that in that S-1- you

never disclosed the existence of Columbia's

counterciains?

A. I dontt know, offhand. Tt d have to go through

the document

O. I'd refer you to Page 37. Tell me if you can

find it, in there.

MR. PAGE: Your Honor, I object. It's beyond

the disclosure. Whether it occurred or not has nothing

to do with this case.

MR. GORSUCH: He already testified he did

disclose it. I'm asking him to find it.

THE COURT: I'm not sure what the relevance of

this line of questioning is, but I'II allow the witness

to respond.

MR. GORSUCH: Thank You, Your Honor.
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THE WfTNESS: It's not on this Page 36.

BY MR. GORSUCH:

O. Ànd that's when -- That ís the reqistration

statement for when NCRIC sold over S60 million worth of

stock last Summer?

¡[R. PAGE: objection to the characterization.

You've already sustained it.

THE COURT: Sustained.

BY MR. GORSUCH:

A. You can't find it anYwhere

statement, can you?

A. This regristration statement

in that registration

is fairly lengthy.

I could take -- f could take and look through

l-ike, but --

it if you'd

a. Mr. Pate, 36 and 37 is where you disclosed the

existence of NCRIC's claims, right?

A. My sense is that there's probably other

sections within this document that talk about ongoing

Iitigation.

0. In fact, Pages 36 and 37 talk about this

titigation, right?

A. Yes. It does.

a. And Ít doesn't mention the existence of

Colurnbia' s counterclaims?

A. 36 and 37 do not, that's correct.

l_ l-
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Insurance And Securities Department measures your market

share at over 72 percent?

MR. PAGE: Objection, Your Honor. There's no

foundation. The witness said he had never seen it

before.

THE cOttRT: Sustained.

BY ¡{R. GORSUCH:

O. Do you have any reason to believe your market

share, according to D. C. Department of Insurance and

Securities Regulations is over 72 percent in 2oo2?

A. No.

o= Vor: rreca-Il savins on direct testimonv that

doctors are free to practice anywhere they'd like under

their individual insurance policies?

You remember that testimonY?

A. I do.

A. Isn't it'true that NCRIC issued an exclusion

preventing doctors from working at Columbia's Comrnunity

Heatth Ctinic?

MR. PAGE: objection. Scope' Your Honor.

THE COURT: 'sustained.

MR. GORSUCH: Your Honor, his testimony li/as

they could practice anywhere under the Índividual

policies.

THE coURT: f'll allow the witness to respond.
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MR. PAGE: Your Honor, first, I want to renew

the motion, as I stated Ít' at the close of the case when

Colu¡nbia rested on its counterclaims. You did disrniss

Count 3, the breach of fiduciary duty. As I did before,

Your Honor, I'il going to address them Ín reverse order

just because it seems to me that it makes a littl-e sense

to do that.

Itm sorry

apologize,

pertaining
t-^ GÃe^ r_,^vErv!ç wg

anything.

MR. GORSUCH: f apologize. I do apologize.

for interrupting, but before we rest, I

we need to move in evidence of documents

to punitive danages. I just don't r,rant to,

^#-ç# +f-.i a ¡rarrnan# tn Þr¡rra l.raan r.¡a'i r¡arlÞLq! u u¡¡!Ð qÀYurrs^¡et uv ¡¡s

I think everyone knows we plan to move in 71,

7l--A and 7l--8. So just the record is very cl-ear on

that.

THE COURT: AIl right. And those documents,

again, vrere the --

MR. GORSUCH: The LO-K and Q's, Your Honor.

The financial public statements of NcRIc for punitive

damages purposes.

THE COURT: Atl right. Is there any objection

to that?

MR. PAGE: Well, Y€s. Goes to the punitive

damage issue.25

33
16d-003056



1

2

3

4

5

6

7

8

9

l_0

L4

t_1

L2

IJ

t_5

L6

1"7

t_8

1-9

20

2L

22

23

24

is not a defamatory statement about Columbia- It speaks

not to Coturnbia.

It says -- It doesn't even use columbia as a --

The word, Columbia, is not named. It would only be by

same inference and leap that Columbia is somehow maligned

in any way by that statement. It is equally possible the

statement is a statement about NCRIC. That if the Retro

PIan ends, the inference being NcRIc perhaps ended it,

you guys should p-"f your bags and get out of here.

The very statement, itself, is clearly and

inherently independent.

There'is no other statement that has been

-!!-: L.-!^l +Ã rr^DT^ct LLl- I¡J\tLEU UV ¡lV^rv .

They're definitely is no statement, as counsel

has sugrgested, that speaks to the financial stability of

Columbia.

Now the $tay hte heard counsel characterizing Dr"

Glassman's testimony it was broader and it v/as -- There's

a problem at the hospital. The hospital is at fau1t.

The hospital is creating an issue. You guys shouLd leave

and get out of here because of the hospital and its

financial condition. That's why we offered the

reputation testimony.

But I repeat that -- And we know have the

additionat testimony that Dr. Glassman was not authorized25
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by the NCRIC management' to speak to this and has no

personal involvement in the adrninistration of the

contract.

I have just made a proffer to you as weII in

which I have recited our view that Columbia is a limited

purpose public figure, if not¡a general purpose public

figure, but the actual malic"fst"rra.rd woutd apply. And

that the evidence here, in no way, approaches the actual

malice standard. And so v¡e would move additionally that

applying the publ-ic figure rules, these counts must

fail. But even if they didn't, we think that the

statements are so vague, none deiamatory, none specific,

that they cannot give rise to any defamatory damages or

any reputational injuries:

So we move for judgment as a matter of Law on

those counts, 9 änd 1-0.

I wiII take up Counts 8 and 7 together, if I

could. Those are actual or constructive fraud and

negtigent rnisrepresentation.

And they're very sirnilar. And they share

elements that are similar. And we believe that the

totality of the evídence indicates that the elements of

the causes of action have not been established.

And, specificallY, what has not been

established is any reliance by Columbia on any
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The negligence coun\, which was Count 6, is

out. And we're nov¡ to the toJtiorrt interference counts
t
I

which are 4 and 5 !

one is tortious interference with perspective

economic advantage and one is ¡r,tÍth present or contractual
I

relationships.

I repeat the argurner¡ts that I made at the close
:

of the case previously when Coluurbia rested, but I would

say that the evidence, Your Honor, does not show the

Ievel of aggravated behavior, egregious conduct or tort

necessary to change what is an ordinary contractual

change of circumstances to change that into tortious
i 

-! ^--¡^---- -^rrt Ler l- er ett(-e .

And we believe that those counts shoul-d be

dismissed because they fait the adequate standard of

proof.

Count 3, as I mentioned ago, Ti/as dismissed.

Count 2', we move again for a judgment as a

matter of law. The breach of implied duty of good faith

and fair dealing does not have damages or claims that are

independent of the breach of contract claim, which is

Count 1.

ft adds nothing to the cause of action that

exist as Count l- as to which we are not moving for

judgrment as a matter of law. And it is sinply going to
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I asked each one of those three doctors on

cross examínation did NCRIC ever come to you and ask you

to teave?

Did NCRIC encourage You to 1eave?

Did NCRIC teII you to go to some other hospital

Retro PIan?

The answer from all three of those witnesses

called by Columbia was, Do, NcRfc had done none of those

things.

They did say, by the way -- as did Heather

Johnson and Ken B1ank and others -- that they \^Iere being

!!--r ì--- -ÀL^-- L--*:!^l 
- 

a-l !L^.. ^L^^^neavLly reÇrulf-eq IJy rJLIleI rruÈiPrLclrÞ ¡ ârl¡tl Ll¡Ey urrvÞçt

none the less, to stay at Columbia.

So now you have the testinony of the doctors.

And you've heard it and f think it is very tetling in

this case.

The key to the Columbia claim is that NcRrc

destroyed this hospital because NCRIC forced this group'

by name, of doctors avtay from the hospital and al}egedly

alt their damageè flow from that. That's what caused

inevitably the collapse.

And yet you have seen three of the doctors on

that list. Two of them in large groups who tesüified as

to unanimous decisions. And their testimony is

uneguivocally they did not leave because of NcRIc.
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You've heard three other doctors called by

colurnbia. They stayed at colurnbia. And their testimony

is not, relevant, frankly, to this issue of why these

doctors left.

Now, I need to malce more one point about this'

IrIe don't dispute that there were doctors who left. And

we don't dispute -- NcRIc does not dispute that the

timing occurred at the tine that the insurance

arrangements came to an end in the Summer of 2OOo'

And there !,¡ere doctors, clearly, who made their

individual decisionsr'economically, about what was best

for them. But as the Judge will insùruci you tortious

interference is not merely offering somebody a different

deal. Tortious interference would contract is more than

that

What Columbia has to show in this case is that

NCRIC took some extraordinary action to try to intimidate

these doctors or coerce them or l-ie to them about what

was going on. The evidence, ladies and gentlemen, is

devoid of that.'

The mere'fäct thàt doctors left at a time when

the insurance changed is not a reason for NCRIC to be

Iiable. So if that's not what realty happened -- In

other words, if the colunbia story is not the real story

here, then what is the real story here?25
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sort. You didn't ask him about that. And Moore said,

Ànd Mr. Gorsuch says, well, what about those

plans that night have turned the hospital around. And

what Steve Moore said, was, weII, I've studied a lot of

hospitals and f've looked at a lot of them. And the

rnanagement always thinks itts going to turn these

hospitals around, but the reality is they can't. And

that's why hospitals, tike Colurnbia, close.

That's the srnall point of disagreement in this

case between the expert that we called and Dr. Rifka.
^- !L 

- 
.^---l-ì ^-- ÀL-! --^--^'I'frey actually agree ()n arr (Jl Lrre Pr'(Jrrreltls' LrldL were

facing Columbia but you are being asked to believe,

contrary in our view to the reality, that somehow this

was just going to go turn around overnÍght after a series

of problerns that are undisputed that had gone on at

Columbia over the years.

Novr, ladies and gentlemen, that's the real

story of what happened here.

The real story is that Ít is sad and inevitable

that Colunbia Hospital was going to have these problems

and that it was going to close.

The real story is that NCRIC had nothing to do

with that. If anything, NCRfc in this situation, is a

victim.25
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gentlemen, because it is owed money. It sued before

Columbia went out of business.

Mr. Fargis said that they sued hoping that they

could find a way to get a judgrment before the hospital

closed. It didn't work. We're here today. We have no

judgment.

frle dontt think, frankly, that there's any way

we could collect a judgnent frorn them. Vte still want a

judgnent for $2.6 nillion and v/e're asking you to do that

for the amount that's shown there, 2.67. And the reason

is because it's right because Columbia has a duty to
L--^- .: l^ ^^-!-^^å- T{- ,.l .i -l -^+ItUllUI lUÞ 99¡¡U!qUUÞ. ¡9 q¡q ¡¡vu.

NCRIC went out of its way in dealing with

Columbia.

NcRIc has extended credit when, probably, it

was foolish to do so.

I want to also make this point: NCRIC has no

obtigation as an independent company to do anything for

Colunbia

NcRfC had no moral obligation to continue to do

business with Columbia. It did so because it was trying

to be a good partner in the medical community.

I want you to remember the sequence of events

and take a look at the évidence. And I'm not going to

belabor because you have heard a lot of this and I'm
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safety or equipment. Not a single contemporaneous

document.

Don't you think that if they had one, they

would have shown ít to you.

Even Dr. Dukes had to ad¡nit, their own board

member, that one reason he left Colu¡nbia was because of

the insurance.

The closest NCRIC came to delivering on this

promise was Dr. Johnson. You remember her. But she had

to adrnit as her group wrote in a letter back in 200o,

Defendant's 41, that it left the hospital. That it had

^+^-*^Ä -,^-t-: *- ^+ ^'l .i *.i ^ L.^^-'.^^ .i + ll5-l +.a ¿la '.r.i *-LÞt-t/lJf,,Et] WUI^IIIY qU VII¡!¡V VeuquÈe ru ¡^qu uu qv

insurance, not safety. Should the NCRIC insurance

coverage be reinstatedr"please advise us.

Finally, NCRIC told you that they would prove

that Columbia was mismanaged but Dr. Dukes admitted that

Columbia was the best place he ever worked. And he

actually helped run Colunbia serving on the board of

directors all the way until 2000 when he finally had to

choose his allegiance between the money at NCRIC or

Colunbia's nonprofit mission.

Mr. Moore even adnitted that Price Waterhouse,

found in 2001-, that Columbia's management had done a

quote, rrAdmiral jobttr'in cutting costs.

That Colurnbia's market share was increasing at
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a time when all the conpetitors were not. That losses

were cut in half in one year. And you heard that the

Bankruptcy Court had approved a turnaround plan that

within l-8 months left the hospitaL with a profit in June,

2OOO. Ladies and gentlemen, that's unrefuted testimony.

You heard from Mr. Page who said cash was tight

at CoLurnbia. We've never denied that. Of course, it

vras. That's true at every hospital in Washington. But

the fact that Colurnbia turned a profit in June, 2OOO, is

unrefuted.

So much for what NCRIC promised to deliver.
L ^--l ùL^ ^...:,1^q^^ âñ,'l t'^!r ì:nat,z .l-Lr={-

L (J\l' VC llcct! l¡ u¡¡ë E v lqE¡19ç qr¡q I vu ¡\¡¡vw

what NCRIC did to Colurnbia was bad. It !{asn't a Retro

Plan, it was a retribution PIan.

Did you ever'hear Mr. Page even try to defend

here for you what they did to Columbia's clinic.

Irlhen the'800'pound insurance guerilla just

didn't get its way, it decided to take what it called

it's doctors and get them absorbed into other hospitals

where it controtted the insurance business.

Letts talk about what the evidence really did

show. Colunbia:made:certain promises to you as weII in

opening statement and I'think the record reflects that we

delivered on thern.

Lgg6,'Defenêe Exhibit 5, here it is. NCRIC and
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Colunbia reached an oral agreement that the parties would

exchange money only hthen all claims for year closed out

and NCRIC promised to pay interest on that money.

Hoúrever, ít was a reconmendation of that interest

settlements be paid pending final analysis of the full-

three years of the proçtram.

And there's the promS-se of interest. An

admission that the hospital was due money. That's L996.

fn 1997 you saw Defendant's Exhibit l-o that'

NCRIC hras a$¡are of the challenges facing the hospital.

And instead of being its friend demanded as a condition
¡--- -^^----^a -.!11.:^- 

l^'1 1^É ^^^rr-.i+",f^^^^.i+ 
'l-+

I(JI. LCIlgwdl ct {.r¡¡g ltlrrJ-ru¡¡ uvrrq! Þçeq!¡u)' sçI/vÐru.

exploited Columbia's weakness supposedly because it was

worried about potenti-al future liabilities but you know

that L997 | not a single year under the plan enclosed

out.

And the parties had agreed to wait to exchange

money until they had; You just saw it in Defense Exhibit

Number 5. They wanted money for a contingency that was

pure fabrication.

You know that under the contract it's turned

out that Columbia's owed'money, not NcRIc. And that's

because the quality of the doctors at Columbia was so

high, Colurnbia was willing to'bet on its doctors and that

meant succeeded.
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Mr. Pate said that he never heard about anyone

cornplaining from Columbia about the míllion dollars. You

remenber that testimony this morning. But Mr. Pate had

no personal involvement in the nillion dollar story. You

know that, too.

And you know that Dr. Rifka did cornplain to

steve Fargis about the nillion dollars. He told you that

the books were cooked and it lr¡as a holdup. And you know

that was true.

You heard; as well, that the loss of the

miltion dol-lars'vras a prime contributing factor to
t : - ' - 

r-^-r--^---À---, 
- 

ñL^Ã^ "^*¡ Mv 
-- 

rlts f¡lì 'l enn f e
UOIUmI)Iil'li ljct¡tl1'ILlPLUy - Þ. Il¡vÞç ws!ç ¡1! '

v¡ords. No one has told you that it was the only factor.

No one is denied that Columbia had financial problems,

but every hospital had financial problems- But it's

unrebutted testimony 'from Dr. wilson and Dr. Rifka that

that nillion dollar payment was the straw that broke the

camel's back and sent Columbia into bankruptcy.

Let's'talk about 1-998. You heard that Columbia

considered brining'MlIX into D. C., and that it was

cheaper for every singl-e doctor at Colurnbia. Defense

Exhibit l-9, there it is. Again, Mr. Page doesn't want to

talk about what haPPened in l-998.

You heard''toor "that NCRIC responded when it

found out about thís program and the threat it meant to
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Exhibit 95 and instead just drooped its demand to

$75oro0o. Picked a new number.

As if these demands werentt intinidation

enough, NcRICts CEo, Mr. Pate, appeared in Larry I¡lilson's

office late one afternoon in June -- not a phone call in

August -- to $/arn of a train wreck if columbía didn't

back down again like it had in '97 ovet the security

deposit and like it had in 1998 over MIIX

You heard that testimony from Dr. Wilson and he

was truthful to you.

Dr. l,Iilson took t'hat threat seriously and he

agreeci to NCR.ICTs deman<ìs suiijeci to h¡oar'i approvaÌ. And

you sav¡ in Defendant's Exhibit 35 that the board met on

June z7iutr, 2000. That it wanted to go forward wíth the

deal and told Dr. wilson to continue negotiations but it

had rejected a $750,000 demand when aII the information

it had from Mr. Feldman showed that Columbia, not NCRIC,

was owed money under the contract but stilt Columbia

decided to continue negotiating. Yet, the next day,

without warning; you know that NCRIC, not Columbia,

issued a terminatÍon notice. And there it is,

Defendant's Exhibit 36r'on NcRIc letterhead.

They rnight t,ry and tetl you differently, but

there is it. It's a NCRIC termination notice. And you

know NCRIC issued this to intensify the pressure on

l-1 6
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Columbia to back down again on its demands for $750,0O0.

Now, NCRIC said to you, well, we had to comply

with some insurance negotiation rule and that's why we

issued this letter, but where's the evidence of that?

Why didn't they mention it in their terminatlon

Ietter if therets some insurance rule?

Have You seen the rule?

And if there was such a rul-e, whY didn't they

issue a termination notice in '96 when the parties

operated without a contract for over a year?

There'was no notice from then- Ladies and

ryanr-lanan nf tlro 'iu'r.r-r- vor-r know that t.hís explanation is
Yç¡¡u¡e¡rre J"-J t

just so much spin developed after the fact to try and

defend what is indefensible.

The only insurance ruling in this case that's

in evidence is this one, Defense Exhibit 48 where the

commission told:colunbia"that it was free to bring these

counterclaims. That's the only evidence from any

insurance function.

You know'NcRIc is spinning, too, with its

explanations abóut:the termination notice because two

days later -- less than 48 hours -- it turned up the

pressure on Columbia by terminating the clinic policy,

defense Exhibit 62. It's another thing Mr. Page didn't

tell you about in his closing remarks. Didn't v¡ant to25
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talk about the ctinic.

Mr. Pate didn't want to talk about the ctinic.

NCRIC was willing to threaten Coluurbia's ability to serve

the four. And in order to skis another S750rooo that it

wanted for renewal of the contract. It's that simple and

stark.

Mr. Pate asked you to believe' on cross

examination, that the two day difference between the

termination notice and the clinic notice was just a,

quote, rrcoincidence rr, but itts not connected in any

vlay. That sounds,'pretty slick. But you heard Mr.

' 
.r ! !------- --L^- l:l-r! L-:*-nempreman' s qepc,sJ.T-I()II Lesr Llluur¡y w¡rcrr i.\r-¡f'r\. (rrrrrr L ur rr¡v

to this courtroom. And he told you that NcRIc had never

done anything lÍke this before in over 1-00 places like

the clinic that NcRIc had insured.

Mr. Hempleman said he didn't know why his

superiors wanted the clinic terminated but he was

follor,¡ing orders. Think about that. Threatening a

nonprofÍt suability to serve the community as a pressure

tactic in negotiations like some overgrolitn sand pit bulty

picking on a s¡nalI trusting kid.

NCRIC no\¡I says it cancelled the clinic policy

because it learned in the Kessler Case that the trust

fund was depleted. This ís just so much more spent.

No such reason vras provided in the termination
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notíce, Defendant Exhibit 62. Itts not there. And it

just doesntt make sense. The clinÍc Ìfas renewed only six

months earlier. It l¡as current on its premiums'

Mr. Fargis adnitted on cross examination that

he knew about the trust fundts financial troubles as

early as L997. Three years earlier.

Andyor:knowaswellthatNcRlcusedthattrust

fund status as a scare tactic with the doctors in the

MIIX negotiations in 1995 -- 1-998 when it looked like

columbia rnight gir vrith MIIX. And there it is. There is

Mr. pate and Mr. Fargist o\¡¡n words, scaring the doctors

about the status of the trust fund two years before it

issued the termination notice.

And you know that in l-998 and l-999, NCRIC

received all the bankruptcy notices dísclosing the status

of Columbia's trust funds finances.

You also heard that Mr. Fargis admits that he

didn't bother to review alt those notices. You know it's

undisputed as well that the trust funds tax returns are

public records. Aväilabte'because Colunbia is a

nonprofit. All they'had to do was look that that was

really the explanation, but it just doesntt hold

together.

NcRlcpointsyouonlytoPlaintiff'sExhibít92

but that docu¡nent doesn't say a thing about any ne\¡I trust25
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fund discovery. It just says the hospital had financial

troubles. Now, Iadies and gentlemen of the jury, that

has never been a secret.

rt doesn't say a single thing about any trust

fund discovery. In fact, the document reveals that

NCRICTs own lawyer, Brian Nash, adnitted that columbia

had an edge over NcRrc from plaintiff's perspectives in

terms of relative liabiIitY.

The only thing that happened in the KessÌer

case, as Mr. Nash knows and said, !{as that the rnediator

ordered Columbia to pay $e2s,000 and NcRIc to pay a

little over a rnillion; finding that Columbia's liabiJ-ity

v/as less than NCRIC's; Those are this facts of the

Kessler Case and Columbia paid what it owed, as it always

has. So much for that sham defense.

After cancelling the Retro PIan and the Clinic

Ptan when Colurnbia still hadn't rolled over, Yoü know

that NCRIC decided that there had been a failure to

communicate. And so on JuIy l-Oth it issued massive ne\iü

bills with $2o,ooo increases, Defendant's Exhibit 57.

And you heard that NcRIc never done anything tike thís in

any negotiating before even when the contract didn't

exist ín t96 and tg7 and the parties just continued to

operate. They didn't go back and issue undiscounted

bills, they continued to issue discounted bilIs.25
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Mr. Pate offered you know explanation for

this. Mr. Fargis didn't either. And there is none'

In fact we know the very next day' the day

after issuing these bills, on ,IuIy ll-th, NCRIC adopted a

plan of action aimed at getting doctors absorbed into

Sibley and G. W. ' back to back.

And at the very same tine you heard that

NCRIC's chairman of the board, Dr. Glassman, told aII the

leaders of columbia -- doctors, nurses and staff on the

executive committee -- that they should pack their bags

and go. columbia's going to die if it doesn't renew the

Retro PIan.

The train wreck had arrived just as NCRrC had

planned

here to

heard?

And, novtr did or. Glassman bother to come l-n

testify to deny that altegation that Dr. Rifka

He did not.

And you heard the panic ensued after these

bills and the termination of notices and Dr. Glassman's

warnings. And the doctors did start leaving.

Dr. Wílson thought he was still involved in

good faith negotiations. He didntt know about NCRIC/s

secret plan of action. So Dr. Wilson continued to

negotiate in good faith. And Defendant,s Exhibit 6L, on25
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August 15th, he thought he reached an agreement when Mr.

Osborne for a new Retro PIan. A new Retro Plan. But

just then Mr. osborne literalty disappeared off the face

of the earth. He didn't return Dr. Wilson's calls' He

\¡ras never to be heard from again. Terminated just like

the Retro Plan.

Then Mr. Pate suddenly reappears and says that

therets no deal even though, as you know, there was a

deal. In fact, he admitted in a private E-mail,

ptaint,iff's Exhibit 94, that Osborne -- Dave Osborne and

Larry reached agreement on 11 monthly payments of

$45r00O. Thatts his own E-maii that Osborne and Larry

Itilson reached an agreement.

After Mr. Pate scotched that deal, Columbia was

Ieft to scramble. It found an ínsurer really to enter

into the Distriöt. A good one. A G. E. Conpany. A

company that was cheaper and better, according to Dr.

proctor, but it was tôo little too late. Doctors can't

wait until the last week before making arrangements about

where to operate on patients. And 30 to 4o doctors were

gone to SibIeY ánd G. W.

'That wasn't aII. On September l-st' NcRIc

issued its bogus biII, Defendant's Exhibit 81-. Even

under its calculations NCRIC owed Columbia money for t94

and '95, which had just closed out. But rather than

L22
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issuing a check, NCRIC issued a lawsuit on October ¡rd

demanding money three years that have not closed out --

even to this day -- in violation of the party's agreernent

based on educated guesses about, years where claims are

still outstanding without any verification after

collecting more than SL2 nillion on this policy and

paying out less than six.

Ànd you heard testimony this morning that even

to this day they have collected substantially more money

than they've actualLy paid out, and that they want a

judgrment based on'Euesses about lost reserves for years

that haventt cioseci out: That \,vas never a part c.r-f airy

deal with Columbia

And then in an act that can only be described

as purely malicious, on October lst, two days before

filing this lawsu:it, NcRrc issued exclusions preventing

the doctors from"working in the clinic.

You didn't hear about that from Mr. Page but

you did hear from Mr. Hempleman, one of NCRIC'S many

absent witnesses that 'he"'häd never seen anything like

this before

You heard from Mr. Feldman as well that in 25

years -- 25 years in the insurance business he's never

seen an exclusion''like that either.

He's seen exclusions for things he totd you

L23
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like nuclear htar or terrorists or if sorneone commits a

felony. He's seen those kinds of exclusions, but not for

community health clinic. Part of what NCRIC'5 ov/n expert

found as a center of excellence in 2001"

What is the defense for that conduct?

NCRIC offers another, after the fact spin, it

wants you to believe; says it was double coverage but you

know by now that that really meant no coverage'

NcRrC cancelled the clinic policy' And then it

turned around and cancetled the policies of the

individual doctors for working in the clinic. Even the

doctors with no insurance coverage were working in the

clinic. rt take.quite a'Ieap of the imagination and --

to ask anyone to believe that that's double coverage.

NCRIcts'ov¡n'board member, Dr. Cook -- another

witness they did not bring to this trial -- wrote a

tetter, defendant's Exhibit 46. Ànother one of the

flarning documents'that NcRIc just hopes you wiII iqnore

adrnitting that he left the clinic because NCRIC yanked

the insurance.

And you heard that NCRIC knew about this

suppose double coverage'' issue since 1,998 before it eve

sold the cliníc Pol-icY.' 
:r 

'

You heard Ann Gaffey. You remember Ann

Gaffey. she told the truth when she was on the stand25
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but, here it is,

wetve heard.

Number

if you will, a top five list of the lies

premium has to be

says 67.

5: Mr. Fargis' claim that the dePosit

62 percent even though the contract

Number 4: that NcRIc is Columbia's friend.

Who wants friends like this?

Number 3: That Colurnbia terrninated the Retro

P1an. lrlhere did they come up with that one?

Number 2: That, NCRIC doesn't care where the

doctors practice. only the monopolist who controls

ñ^âe'l !' +t-^ r.rlral a ni #rr ôâñ êã\7 f ha{- ôf ¡nrrrca N(.'pTa'¡¡çql r_r u¡¡ç w¿¡vrs v¡ uJ vq¡¡ esrl

cares of doctors practice'some place that does business

with a competition like MfIX or Med Pro. of course they

care.

And here are just three of many possible

candidates for the number one untruth told to you in this

courtroorn: First, Mr. Pate's testimony that it was a

coincidence that the Retro PIan and the clinic plan v¡ere

terminated wÍthin 48 hours of each.

Number l-: Mr. Fargis' claim that it was just

another mistake that NCRIC issued the clinic exclusion

only two days before issuing this lawsuit.

And finally, perhaps the biggest whopper of

them aII: That the doctors didn't leave because of25
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insurance. We all know that didn't matter.

Now let's talk about the specific claims.

First, Iet's talk about the breach of contract and the

breach of duty of good faith and fair dealing.

For each of these claims we would seek two

sorts of damages. First' vte lilould like the security

deposit back.

It was demanded back in 1-997 before any years

closed out and NcRIc said it was entitled to security

because Columbia rnight some day owe it some money but

itrs's novr seven years later and it's clear that NcRIc

r -----r, J --- ê^- L^!L ^â {-t^^ #la¡# nl nca¡{
owes uQlulltllJ.cr ¡tlu¡rcy l-tJt ¡lrtJull vl u¡¡s içq!e

out.

NcRIc has no basis for holding Columbia's money

on the ground that some day, somewhere over the rainbow

Columbia rnight owe it some money some day. Deposit,

payment, creditr You've heard aII the different liability

they attached to it. I¡lhatever it is, give it back.

The deal was to pay when the years closed out'

There are only two years that are closed out. columbia's

owed money und.er both of'those years and there's no basis

for NCRIC holding on to columbia's money.

And NCRIC is pÈôven it is not a trustworthy

custodian of Columbia's moneY.

Second: under both of these claims, we also

l_o
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seek money for the correct calculation of a contract

using the actual contract terms and giving NCRIC fuII

credit for the partial payment ít nade for '93 and '94'

You saw Mr. Fel-dman in Defense Exhibit Number

85 means that the correct calculation of the contract

means that Columbia's owed $559 t797.67. And that's just

for the years -- the two years that it ctrosed out.

Columbia's not seekinq any money for open years. There's

no guesswork in that number.

So for the breach of contract and the breach of

duty of gtood faith and fair dealing, we ask you for

$1r559,797.67 | exactty. Not a penny more or iess.

Nov¡, Iet's talk about the two tortious

interference claims you wiII consider.

Can there be any question that NCRIC

intentionally interfered wÍth the hospital's relationship

with its doctors when it:promised to engage in good faith

negotiations even after they adopted a secret plan of

action to move the doctors. And then proceeded to carry

out that plan by sending out the Retro Plan termination

notice; by sending out the clinic notice; by sending out

the massive bills to intirnidate doctors when its own

chairman of the'board tol-d Columbia's doctors to pack

their bags. And then, in a slap in the face, turned

around and issued exclusions naking it impossible for

10
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doctors to serve in Columbiats community clinic.

For that conduct, under both of the tortious

interference counts you will be instructed about, we ask

you for 2L'- $21.5 mitlion for damages due to columbia

before the hospital closed. This is before the hospital

closed.

You will hear that in the 22 months between

July 2OO0 and May 2OO2, that's the amount of money we

seek. And here's how we get that: You heard from Dr.

Rifka and Mr. Moore that Columbia lost $1-0 nitlion a

year in revenue before versus after the doctors.

Mr. Moore was shown those numbers and he agreed

that's what was in the IRS tax form.

No!'¡, you also know from Peter Ben Ezra that you

have to deduct marginal costs. And that those are 30

percent, using a conservative number that favors NCRIC.

So you take 30 percent off of 1-0 million, that's $7

rnillion a year.

NovI, for 22 months that works out to be 1-3

millíon. Not 14, 1-3 rnillion.

Plus you heard about the congressional funds

that were appropriated and available from congress ready

for colurnbia, but columbia had closed and couldn't access

them. That lras money'that was ready, sit there to gto

straight to the bottom line.25
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PIus, Yoü heard about the bankruptcy fees.

You heard the ¡nillion dollar payment was a

major precipitating factor. And not a single witness is

come in here to tell you about the contrary. Now, NCRIC

knew Columbia was weak and still demanded that money

anlr$ray even though there had been no closing out of any

years. And the only years to close out so for are all in

Columbia's favor.

NCRIC slas a substantial factor in causing that

bankruptcy and it cannot evade responsibility for the

Iosses it caused by pointing out that columbia had other

financiai troubles, ioo;

The evidence about bankruptcy fees is between

L.5 and $3.5 ¡nillion. So if you add up those numbers,

that's the number \,üe come to for what happened to

columbia before the doctors left and those numbers are

basically uncontested.

Mr. Moore and Dr. Rifka agree that before

versus after the'doctors left was a $10 loss of revenue.

Let's a talk:aÈout' what happened after the

hospital died. We know that no doctors means no revenues

for a hospital ánd that'means no hospitat. That the loss

of 3O doctors meant that Colu¡nbia was dead.

NCRIC's expert, Mr. Moore, literally suggested

the hospital was sick. sö NcRIc could just put it out of25
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its misery but, notice none of their doctors said anything

like that.

Dr. Dukes said it was the best place he had

ever worked and Dr. Johnson said it was a loss to the

community. Itrs not okay to murder a hospital even it

v¡asn't in peak financial condition. So the question is

for you how much.

There are two v¡ays to get there. First, Yoü

saw peter Ben Ezra's analyses. And he did two separate

analyses. One ofiwhich depended on a list of doctors --

of 24 doctors -- where NCRIC adrnits that 30 to 40 left.

r-f- rr+{-¡ =âni}c {.h:{- Sn tha{-*ts <tne ¡nel--hOd hg r-r-secl-.Irl-L . rc¡ LE qu¡]l¡ uÞ ut¡q u .

And you know he also used the revenue with it

that didn't have to do wittr the names of specific

doctors. So while Mr; Page criticizes Peter Ben Ezra for

one method of calculation, he had two. And they both

reached the same number-'

And you'know'that after deducting for the nath

errors, it was ç2o.4 rniltion that Peter Ben Ezra came up

to for lost damages aft'er'the hospital. But there's

another way to get to this same number that confirms the

righteousness of that number and that's this: You heard

that it was $7 lnil-fion in :lost revenue per year after

deducting rnarginal costs. Mr. Moore and Dr. Rifka agreed

on that25
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So that's $7 rnillion a year that was lost to

Columbia in revenue due to the lost doctors that kil-l-ed

the hospital. And the question becomes how many years

would you use that number. Peter Ben was very

conservative in atl of his assumptions. Nobody dísagrees

with that.

If you take that $7 million number and consider

just three years that the hospital had survived -- just

three years -- that would be $21- nillion. Almost the

same exact same nurnber Peter Ben Ezra came up with.

Their own expert, Mr. Moore, said that the

hospital might have survived anoiher year. That was his

testimony. And don't you think he night have been

shading it just a litt1e at $465 an hour for NCRIC.

lrle ask you for three years, calculated at 7

million and Peter Ben Ezta numbers $21- nillion for what

happened after the hospital closed.

Let's talk about Punitive damages.

You have seen:that NcRrc lied.

That it used itê weight and power to intimidate

a hospital ín L997 over the security cost-

In L998, over MIIX. And time after time in

2000. Cancelling the Rétro Plan, the Clinic Plan.

The chairman of the board scaring doctors;

issuing massive bills; exclusions that vindictively

t_3 516d-003083
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ending September, 2003. It represents less than one

year's worth of sales.

one !.tay of thinking about what might be an

appropriate punishment in this case -- and that's your

decision -- is weather NCRIC ought to spend a year

working for a foundation whose mission it is to serve the

health care of the r4/omen and children of this community.

Think of it as NcRIc's year of community

service. Maybe some of them will have to go without

their stock options and bonuses for a year.

ülhile NCRIC has yet to perform its community

service, ladies and grentiemen, Yoütve done yours.

You know what happened in this case. You know

how NCRrC bullied columbia and threatened it and sued a

charity for money it does not owe.

The tine has come for fair compensation and,

yês, a measure of Punishment.

Now it is the time to take just some of NCRfC's

huge assets and give thern back to columbia to give this

Iong and sad story a dignified ending it deserves.

Ladies and gentleman, it took two full weeks of

your lives. lrlhat you're doing is irnportant to this

community.

!{etre sorry to have taken up so much of your

time, but you've'gottén tó'the bottom of it and that's25
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was repeated to you at a minimum of three times in the

argument you just heard. What was overlooked was that

although there were a lot of details, the conclusion from

that witness was that Columbia would inevitably fait.

And that witness said it was impossible for that hospital

to survive with its current business model. So beware of

the facts taken out of context.

Beware of the exaggeration.

You've heard about the plan of action. Again

something rnentioned numerous times.

I think the witnesses frorn NcRIc adequately
ê - -À 

i -- -L^--! L^^^,.^^ ^€explalneo \^InaE Ene pran ()l ctL.:Ll_uI¡ r-dlllc ctlr(ruL uEuauÞç vr

phone calls they received from doctors saying how can you

hetp us and teII us what to do about our insurance

coverage and keep our premiums low. That NCRIC responded

to do phone caII'fromrsÍbley saying meet with us.

Ladies and gentlemen, NcRIc had no obligation

to deal exclusively with Columbia.

NcRIc had no obligation to extend credit to

columbia. This vras a business transaction where NcRIc

was actíng in a business like fashion. And it's a

business that does business with all of the hospital-s in

the District of Columbia.:

Here is another example -- and that's what I

would call -- I can't think of a better word for it --

1,40
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dumbing down the evidence.

Youheardthisevidence--thiscommentabout

the evidence that the loss reserves are educated

guesses. And that as that is repeated to you three

times, the only word that, you keep hearing is, guess

because Columbia conveniently fails to mention that it's

an educated guess.

Aneducatedguessandsomethingthat'srequired

by the contract because the whole purpose of Retro Plan

was to set up a schedule where lost reserves would be

reported.They'rereferredtointheplanneddocurnent,
r - i - --^-r.i --r rr {-}ra i Áar nf har¡'i ncf ân edl:CateCl-ItSgII . l{I¡(tr ctti\-;L,l-ul¡¡VrJ t urre v! ¡'u ' ¿'¡7

guess is the very'heart of the plan'

Finally, one more technique that I want you to

be careful about is what I would sirnply caII the appeal

to symPathY.

As I said no one is happy about Columbj-a

failing. NCRIC has no incentive or motive to have the

hospital fail.

The rnotive suggested has been, well, they just

want to keep other insurance companies out. but remember

that -- the MIrx episode. Everything that NcRIc said

about MIIX turned out'to be true. That company failed'

When Med Pro came along in the year, 2OOO, not one step

was taken by NCRIC to keep Med Pro out of cotumbia25
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Dr. Rifka is not entitled any danages. And we sugqested

to you that the only fair result is to honor that plan.

And, as I said, vle may never be abte to collect it, but

NcRrc should be entitled to a judgrrnent for what it is

opened. Thank you very much.

THE COURT: AII right. Thank you. Ladies and

gentlemen, wetve come to the point in the proceedings

where I'm going to give you the legal instructions that

you're to use and apply during your jury deliberatíons.

And I have to tell you at the outset that the

instructions are lengthy and I do have to read them to

--- L !¿:- ^---^*-.: ^å^ -^^^-l ^S 
{-L^ã^y(Jl-l SC) I-IIAL We IIcrVc €tl¡ cl'PfJl-LrfJl.rauE !EUU!u v! LrrsÞç

proceedings. So I just ask for your patience a little

Ionger and your attention a little longer.

f will'provide a copy of the instructions -- a

written instructions -- to you in the jury room during

your deliberations. So you shouldn't feel like you have

to write everything down verbatim. You'll receive a copy

of the instructions along'with a copy of the jury verdict

form and a copy of aII of the exhÍbits that have been

properly adrnitted into evÍdence to have with you during

your deliberations.

As I indicated at the beginning of the trial my

function as the .rtdge in this triat has been to conduct

an orderly, fair, and efficient trial; and to rule on

143
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questions of law that have arisen throughout the trial.

It's your duty to accept the law as I state it to you nov¡

without questioning the wísdom of these instructions-

l{R. PAGE: Your Honor, f 'm sorrY. way I

interrupt for a moment?

THE COTIRT: YCS.

MR. PÀGE: And I saY this with aII due

respect. I'm sorry to interrupt, but it was -- r was

under the impression there lras some open items on these

instructions.

THE COURT: I don't think so at this point.

--,-l---l --- ^- !L^ :--!----!.:^-- :-wnat I !ìIIII qo at Efle c()llÇlus;lul¡ ul Lt¡e lllÞLl L¡(,uILr¡lÞ r-Þ

if there are still some questions before we finalize

excuse the jury, I,{e can discuss them.

MR. PAGE: Thank You.

THE COURT: But based on the comments from

counsel yesterday afternoon, f've taken those into

account to fashion the final instructions-

In other words, even if you disagree or do not

understand the reasons for a particular instruction that

I'm about t,o give Yoür you are bound to follow the

instructions.

Your function as jurors is to decide the

facts.

You are the exclusive judges of the facts-

L44
16d-003088



1

2

3

4

5

6

7

8

9

10

t-5

l_ t_

L2

13

L4

t-6

L7

18

19

20

2L

22

23

24

II
your verdict

case.

is a violation of your shtorn duty to base

on anything other than the evidence in this

In reaching a verdict you must consider and

decide this case as an action between two persons of

equal standing in the community and of equal worth.

A corporation, whether large or small, has the

right to a fair trial just as a private individual.

AII persons, including corporations, stand

equal under the law and are to be treated as eguals in

this court. In other words, the fact that the plaintiff

or the defendant is a corporation must not aifeci your

decision.

You may consider only the evidence that was

properly admitted in this case.

Evidence includes the sworn testimony of

witnesses, exhibits ad¡nitted into evidence, and facts

stiputated to and agreed t,o by counsel.

You may consider any facts to which aII counsel

have agreed or stiputated to be undisputed evidence.

The statements and the arguments of the

Iawyers, such as their opening staternents and closing

arguments, are not evidence. They are only intended to

help you understand and interpret the evidence from each

party's perspective. '25
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counterclaÍms against NCRIC by a preponderance of

evidence, then your verdict should be for Columbia on

those counterclaims.

If you find that the evidence on the issue is

evenly balanced or that Columbia has failed to prove any

of the counterclaims against NCRIC by a preponderance of

the evidence, then your verdict should be for NCRfC on

that counterclain.

A corporation can act only through the

individuals that are its agent or employees.

In general, if any agent or employee of a

^^-*^-^+.:^* -a#a ^e 
ñâl'âd e{-={-anan#e t^r}ri'la ¡¡f inn r.¡ìfhinvv! vvl q ulv¡¡ qv 9s v! Ilsr\vs

the scope of his or het authority as an agent or within

the scope of his or her duties as an employee, then under

the law those acts'and statements are of the

corporation.

Any injury or damage is proximately caused by

an act or a fail-ure to act whenever it appears from a

preponderance of the evidence that the act or failure to

act played a substantiaL part in bringing about, the

injury or damage.

It must be'shown that the injury or damage \á/as

either a direct result'or a reasonably probable

consequence of the act or failure to act.

I think f'm going to stop here just for a

10
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to punitive damages but no definition of punitive

damages.

MR. GORSUCH: Your Honor, it rnight simplify

things if you just read 16.1 which is straight out of the

jury instruction handbook.

¡{R. PAGE: That is right. That is

Yesterday, when we discussed it --

THE COURT: It wasn't in yesterday's draft?

MR. PAGE: It was in yesterday's draft. So it

would be 1-6. l-.

The only other comment -- and you may have made

r 
-! -J --- ^- !L i 

- -.L.: ^L T .,.: 't 1 
-^^xaa# 

.i f .r^tr f tra rlnnaa qg(;.¡-sJ.()ll (JIl L¡¡IÈi -- w¡¡rr-l¡ I wlrt !çÞPsvu r! Jvq

this -- but you dropped the discussion of egregious

conduct with respect to tortious Ínterference.

THE COURT: f did. That v/as a conscious

decision

MR. PAGE: We note our exception to that.

THE COURT: AII right.

MR. GORSUCH: Your Honor, this is not by way of

objection but by way of typographical error, I think. on

Page L2 at the labt -- l-a3t sentence under tortious

interference with perspective business advantage, it

indicates that if you find the colunbia's failed to prove

its ctaim for tortious interference with business

relations, you must also find that colunbia failed to

160
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A contract is an agreernent between two or more

parties to do or not to do something. The party's allege

that there !,¡as an oral contract between thern in addition

to the written contract.

A valid oral contract can exist between

parties.

The elements of an oral contract are no

different frorn those of any other contract.

Both NCRIC and Columbia have alleged that there

v¡as an oral contract in 1-996 between the parties under

which the parties agreed that the palrment of premium

-----r¡ -^r ^--À-*-!.!--a1-- L^ *^.:J
Unqgf En(f ¡(ÉlL.r() l,lialt WuuJ-|J ¡¡(Jl' cllJt-(JlltctLr\.ctrr-Y ¡.,E [Jaru

every year :

Cotu¡nbía claims that NCRIC breached this oral

contract by requesting the $f million deposit payment of

additional premium from Columbia in 1997 and demanding

payment of additional premium due when the Retro Plan

expired in September of 2000.

You should consi-der the contract as a whol-e.

You should not ignore any section of the

contract and you'should not give undue weight to one

section over another.

'In deterrnining the'terms of contract, Yoü

should first consider what a reasonable person in the

position of that parties would have believed was the

10

11
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meaning of the words.

Next, you may consider the circumstances that

existed at the tÍrne the contract was made, incÌuding the

apparent purpose of the parties in entering ínto the

contract; the history of the negotiations leading up to

the contract; and the stat,ements of the parties about

their statement of the contract.

fnadditionryoumayconsiderthestatementsof

any agent for a party about that party's actions in

negotiating or drafting the contract, or about that

partyrs understanding of the language of the contract.
+ !r-! - !L^ sl^.:*{-.i€s al¡ine #}rr.|- {.hara
In trl-Lli (,ctÈ;er L¡ls fJrorr¡ur!À e4qrAre

was a breach of contract between the plaintiff and the

defendant. Actually, each party has a breach of contract

claim, just to be clear.

NCRIC claims that Columbia breached the

contract and Columbia also claíms that NCRIC breached the

contract.

under the law if one party without legal excuse

fails to perform a duty owed under a contract, then the

party has breached the contract.

In this case both parties agree that the Retro

plan is a vatíd and binding contract between NCRrc and

Cotumbia.

The onl-y isèuê':'for you to decide is if the --25
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is if the Retro PIan contract was breached by one or both

of the parties

Both NCRIC and Columbia claim that the other

party breached the contract.

NCRfC claims that Colu¡nbia has breached the

contract by not paying the addÍtional premiurn now due.

Columbia clai-ms that NCRIC breached the

contract by not properly calculating the additional

return premium.

Under the law if ''one party, without legal

excuse, fails to fully perform a duty owed under the

!L^! 
---!-- 

L^- L-^^^l^^J +l^^ aan+-vraf
cQnLril(;Lr L¡te¡l Lrldu fJct.L l-y llaÞ ulEqv¡¡sq u¡¡e evrrs

ff you find that the either NCRIC or Columbia

breached the contract, then the party is -- in breach is

Iiabte to the other party for damages.

ff you find -- There are two types of breach of

contract. one is called a material breach or a total

breach of contract.

If one party breached the contract by failing

to perform a contractual duty'so important that it

affects the central purpose of the contract, then that

party has committed a material or total breach of

contract.

ff that party committed a material or total

breach, then the other party has the right to terminate

1-65
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the contract.

If you find that the defendant or the

plaintiff, either NCRIC or Columbia, committed a material

or total breach of the contract' then the other party was

entitled to terminate the contract and receive damages

and the party who is not in breach had no further duty to

perform under the contract.

The other type of breach of contract is cal-Ied

a simple or partial breach.

'If you find that either party received

substantially what it bàrgained for to receive under the

conEracE, tnen tne I)rea(jll wdli d srrtlPre rr.Lecr(jrr.

If one"'of:the other party committed a simple or

a partial breach of a contract, then the contract

remained in force and could not be terminated by the

party not in breach. iIn that case a party could still be

entitled to receíve damages caused by the partial or

simple breach. ' "' :t:'':

If you find that either party breached this

contract and the breach'was not excused, then you must

award'damages tó':'the"party':'that was not in breach.

The measure' cif d'amagês for a breach of contract

is that amount öf rnoney'necessar¿'to place the injured

party in the same economic'pôsition that party would have

been ín if the öòntract'had'not bqen breached.
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To calculate the damages first determine the

amount of money the injured party would have received had

the contract not, been breached.

Lastly:, subtract from that any money the

injured party saved because that party did not have to

complete the contract.

The plaintiff or the counter -- The party

bringing the claim for breach of contract has the burden

of provÍng aII elements of damages by a preponderance of

the evidence. You are to award damages to fully

compensate the none breaching party

You must not award damages for present or

future harm which is specuiative or remote o¡.- whieh is

based on guesswork or conjecture.

If you find that either party breached the

contract and you find that there are no proven damages

resulting fron that breach, or that the darnages are only

speculative, then you may award nominal damages to the

party that is not in breach.

Nominal damages are a small amount of money,

such as $1, awarded without regard to the amount of

loss.

If you find that one or the other party

breached the contract, then you must award the party that

hras injured by the breach a sum of money which will

t_0
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fairly and reasonably compensate that party for all the

damage that that party experienced which was proximately

caused by the breaching party.

The none breaching party is entitled to damages

that the party who breached the contract negligence or

wrongful conduct proximately caused.

A breaching party is only liable for damages

that their conduct caused.

If you find that a breaching party's product --

conduct caused only part of the damages, then that party

is liab1e only for that part of the damages that their

conduct caused.

The burden of prooi is upon ihe pariy bringing

the cl-aim to establish alt elements of their damages by a

preponderance of the evidence.

The party bringing the claim rnust prove that

their -- must prove thèir damages with reasonable

certaínty. And you rnay only award danages to the party

bringinq a particular claim for past, present, or future

harm that is not speculative.

Speculative damages are those that night be

possible but are rernote or based on guesswork.

A party does not have to prove their exact

damages, hov/ever. ' Yoû rnäy award damages that are based

on a just and rèasonable estinate derived from relevant

10
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evidence.

SirníIarly, a party does not need to show that

there ís an absolute certainty that the injury or loss

will continue into the future. You may award damages to

compensate a party for Ínjury and losses that probably

will- continue.

In addition to the compensatory damages

Columbia seeks punitive damages agaínst NCRIC for some of

its claims.

Punitive damages are damages above and beyond

the amount of compensatory:damages that you may award.

Punitive'' damages are a$¡arded to punish a party

for their conduct and to serve as an example to prevent

others from acting in'a similar way.

You may award punitive damages only if they are

proved by clear and convincing evidence. This is a

different and stightly higher standard than the standard

of proof by a preponderance of the evidence.

so you'may'award punitive damages only if

Columbia has proVed with clear and convincÍng evidence

that NCRIC acted with'evil motive, actual malice,

deliberate violence, or omission or with intent to injure

or a willful disregard for the rights of Colurnbia and

that NCRICts conduct was, itself, outrageous, grossly

fraudulent or reckless toward the safety of Columbia.

l_o
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a preponderance of the evidence, first, that NCRIC

entered into a contract with Columbia.

If you find that NCRIC and Colurnbia entered

into a contract, you must find that NcRIc ov¡ed Columbia

an irnplied duty of good faith and fair dealing in

connection with that contract.

Second, yoü must find that NCRfC breached the

duty by evading the spirit of the contract, wiIIfuIIy

rendering inperfect performance or interfering with

Columbia's performance. And, third, that Columbia was

damaged as a result of this breach.

Colunbia also has a claim against NCRIC for

intentional interference with busÍness relations and its

claim for intentional interference with a perspective

business advantage.

First on the clairn for intentional interference

with business relations': In order for Columbia's claim

to succeed, Col"umbia rnust prove by a preponderance of the

evidence, one, the existence of a valid business

relationship.

Two, NCRIC's knowledge of the relationship.

Threer' íntentional interference inducing or

causing a breach or termination of the relationship.

And, four, damages resulting from that breach.

If you find that Columbia cannot prove any one

T7L
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of these elements, then you must find for NCRIC on

Columbia's claim for tortious interference with business

relations.

The elements that Colunbia must prove by a

preponderance of evidence to sat'isfy its tortious

interference with perspective business advantage claim

are, one, the existence of a valid business expectancy;

two, NCRIC's knowledge of that expectancyr' three,

intentional interference inducing termination of that

expectancy; and, four, damages resulting from that

breach

-!---ì !L-! ^^1--*L: ^ L^- G^¡ I ^l ¡-^ *e^r'^
II y(JU l- IIIq LllctL l-(,rl.Lltl¡- l-cl l¡clÐ larlEu uv À/¿vvç

any of these elements, then you must find for NCRIC on

Columbia's tortious interference with perspective

business advantage cl-aim.

You must not award compensatory damages more

than once for the same injury. A party can only recover

damages incurred as a proximate result of anotherts

action one time.

Finally, Iadies and gentlemen, just a few final

words before you begin your detiberations in this cg¡el

Your deliberations Ín the jury room should not be just to

support your own opinion but to ascertain the true facts

in this case and'to reach a unanimous verdict.

When you retire'to the jury room' the first
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• IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
Civil Division 

NCRTC, Inc., * 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 
* 

Plaintiff; 

vs. 
Civil Action No.: 00-7308 
Judge Anna Blackbume-Rigsby 
Calendar 8 

Columbia Hospital for Women Medical 
Center, Inc. 

Defendant. 

ORDER DENYING IN PART AND GRANTING IN PART COLUMBIA'S 
MOTION FOR ADDITIONAL SANCTIONS WITH RESPECT TO NCRIC'S 

LA TE PRODUCED EXPERT DOCUMENTS 

This motion came before the Court during the above~captioned trial. Upon 

• consideration of the defendant's motion and oral argument, and the plaintiffs oral 

argument in opposition thereto, the Court DENIED the motion regarding documentary 

evidence and GRANTED the motion regarding demonstrative evidence. 

Accordingly, it is this /g-lh. day of February, 2004 hereby ordered that the record 

shall reflect that the motion was denied in part and granted in part . 

• 
16d-003109



• 

• 

• 

Copies to: 
Kellogg, Huber, Hanson, Todd & Evans, PLLC 
Neil M. Gorsuch 
Eli C. Schulman 
1615 M Street, NW 
Suite 400 
Washington D.C. 20036 

Bryan Cave, LLP 
Rodney F. Page 
Scott M. Badami 
700 Thirteenth St., NW 
Washington D.C. 20005~3960 

Roy I. Niedermayer 
3 Bethesda Metro Center 
Suite 430 
Bethesda, MD 20814 

2 
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• IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBJA 
Civil Division 

NCRlC, Inc., * 
* 
* 
* 
* 
* 

Plaintiff; 

vs. 
Civil Action No.: 00-7308 
Judge Anna Blackbume-Rigsby 
Calendar 8 

Columbia Hospital for Women Medical 
Center, Inc. 

* 
* 
* 
* 
* 
* 

Defendant. 

ORDER DENYJNG IN PART AND GRANTING IN PART COLUMBIA'S 
MOTION FOR ADDITIONAL SANCTIONS WITH RESPECT TO NCRIC'S 

LATE PRODUCED EXPERT DOCUMENTS 

This motion came before the Court during the above-captioned trial. Upon 

• consideration of the defendant's motion and oral argument, and the plaintiff's oral 

argument in opposition thereto, the Court DENIED the motion regarding documentary 

evidence and GRANTED the motion regarding demonstrative evidence. 
~,[ 

Accordingly, it is this J)_!_'~ay of February, 2004 hereby ordered that the record 

shall reflect that the motion was denied in part and granted in part. 

/,) IUU~ \ /~··~~. / 
Judge Anna Blackbume-Rigsby 

V.A.ILF.fi 1 8 2004 
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Copies to: 
Kellogg, Huber, Hanson, Todd & Evans, PLLC 
Neil M. Gorsuch 
Eli C. Schulman 
1615 M Street, NW 
Suite 400 
Washington D.C. 20036 

Bryan Cave, LLP 
Rodney F. Page 
Scott M. Badami 
700 Thirteenth St., NW 
Washington D.C. 20005~3960 

Roy I. Niedermayer 
3 Bethesda Metro Center 
Suite 430 
Bethesda, MD 20814 
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SUPERIOR COT'RT OF TTTE DIS1TRICT OF COLUÛIBIå'

CIVTL DIVÍSTON

NCRTCTINC.,

Flaintif f / Count er-De:f
ctvr{- ACT¡+N$ËRASICF|

00ca?308versus
FEB E CI 2OO4

Nt¡¡¡bér 03
Blaclcburne- RtgsbY

.si¡periur C¡rurl
li"ln" {ùlstrint ûl Çciumbia

D.C.

Def, endan t / Co¡rn ter - Pl ainti f f

iTUDGMENE

trhis acÈion ca¡rn€l on f,or trial bef,ore the court' and a rgrv '
Ilonorabre Jlnna Blaelc¡¡uro.-niõ=r:y, fup"=iåïc""tt 'rrrdge, 

r¡¡eEídínE'
apd the issues having beerr du13' tried äi-ä; j;t'håvíng duly
rendered, its verdiet, it is Ëü;1i9h-*t-àe r"u"o"ry, 2at4'

OAÐERED

lfhaË jud'gnent' is hereiby' ente¡ed ín f,avor of, the defendant
Colr:nbia Hospital E'or Iifomen Medlcal 

- 
Cãnter,Inc' racraínsÈ ttre

plaintiffs NcRrcrrNc., a.tr.<f. tåat, the defendant t"coí"t of ttre
plainti.ff,s íts cosÈE of act,ion

FÍ'RTHER ORDERED

That the Counter-Cla.ùrErant COLUMBïA HOSPIEAI. FOR IOMEÑ 
MEDIC'AI

CENTER,TÑc.,recover of the counter oeteiaant NcRrc'rNc', fhe sll¡Ê

of 9tg,22o,ao2 with inte=esÈ at, ur" "tãIltãry 
rate and ítE costs

of actíon.

COI.U!4BIA HOSFIEOL FOR
MEDrCÀr CENÌIER,rNC.,

DUAI{E B: DET.ANEE' -'ESQ;-
CLerk of the Court

/r//S 
t\ L,t¿p/,-ø'¿

'JeffreY A.Woodsont
DePutY Clerk

&{AfltrËÐ¡¡¡ p o aoßi

i ,["iiii]¡1i'i-ì'å-il 
Fl-ijç. 2 (j wt¡¡16d-003113
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Rodney F.PagerEsÇ,
Scott M.BadamírEsq.
700 fhírteenth Street,N.W.
Suite 600
llashinEton rD . C; 20005-3960

Eti C.Schulma.nrEsq.
KeIIoEg, HubarrHansonrÍodd & Evans rPI"IJC
1515 M Street,N.W. rSuite 400
IfashingtonrD. C. 20036
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

NCRIC,INC., ö

P lainti f f/C ounter-D e fendant,

v Civil Action No. 00-0007
Calendar 8 -- Judge

COLUMBIA HOSPITAL FOR V/OMEN
MEDICAL CENTER,INC.,

Next Event: Post-Trial

D efendant/C ounter-Pl ainti ff.

CONSENT MOTION FOR EXTENSION OF TIME

The jury rendered its verdict in this case on February 13,2004. Because judgment was

not entered on the docket until one week later, NCRIC had atotal of three weeks to prepare its

post-trial papers, at which time it filed Rule 50 and 59 motions totaling over 30 pages. Columbia

respectfully requests an extension of one week in which to respond to NCRIC's filings, thereby

giving it also atotal of three weeks. Counsel for NCRIC has authorized Columbia to represent

that NCRIC does not object to this relief. A proposed order is attached.

DATED: March t7,2004
Respectfully submitted,

)
)
)
)
)
)
)
)
)
)
)

Neil M. Gffich, Ù.C. gar # 456411
Eli C. Schulman, D.C. Bar # 472879
Priya R. Aiyar, admittedpro ltac vice
Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.

1615 M Street, N.V/., Suite 400
Washington, D.C. 20036
(202) 326-7900

Counsel to Columbia Hospitalfor V[/omen

Medical Center, Inc.

16d-003222



IN THE SIIPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

NCRIC,INC.,

PlaintifVCounter-Defendant,

v Civil Action No. 00-0007308
Calendar 8 -- Judge Blackburne-Rigsby
Next Event: Post-Trial MotionsCOLUMBIA HOSPITAL FOR V/OMEN

MEDICAL CENTER, fNC.,

Defendant/Counter-Plaintiff.

ORDER

UPON CONSIDERATION of the Consent Motionfor Extension of Time, the record

herein, and for good cause shown, it is hereby ORDERED that the Motion is GRANTED, and it

is FURTHER ORDERED that Columbia's opposition to NCRIC's Motionfor a New Trial and

Renewed Motionfor Judgment as a Matter of Law shall be due March 26,2004.

ENTERED this _ day of 2004

Honorable Anna Blackburne-Rigsby
Superior Court of the District of Columbia

)
)
)
)
)
)
)
)
)
)
)
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Copies to:

Neil M. Gorsuch, Esq.
Eli C. Schulman, Esq.

Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.

1615 M Street, N.W., Suite 400
Washington, D.C. 20036
(fax) (202) 326-7999

Attorneys for:
D E F E NDANT/ C O UN T E R- P L AIN TI F F
COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.

Rodney F. Page, Esq.

Scott M. Badami, Esq.

Bryan Cave LLP
700 Thirteenth Street, N.W.
Washington, DC 20005-3960
(fax) (202) s08-6200

Roy I. Niedermayer, Esq.

3 Bethesda Metro Center, Suite 430

Bethesda, MD 20814
(fax) (301) 9st-44s6

Attorneys for:
P LAIN TI F F / C O U N TE R-D E F E N D AN T
NCRIC, INC.
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CERTIFICATE OF SERVICE

I, Eli C. Schulman, hereby certify that on this 17th day of March,2004, a copy of the

foregoing Consent Motionfor Extension of Tíme was served upon the following by first class

United States mail:

Rodney F. Page, Esq.

Scott M. Badami, Esq.

Bryan Cave LLP
700 Thirteenth Street, N.W.
Washington, DC 20005-3960

I further certify that, on this 17th day of March,2004, a courtesy copy of the

aforementioned papers \ryas served upon the Chambers of Judge Anna Blackbume-Rigsby by

hand delivery.

E1i Schulman
¿
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E]

Rebecca A. Ford

Diræ,t: (202) 508-608ó

raford@bryancave.com

March 25,2004

BY HAND

Clerk of the Court
DC Superior Court
500 Indiana Avenue, N.W
Washington, DC 20001

NCRIC, Inc. v. Columbia Hospital For llomen Medical Center, Inc.; Case
No. 00-0007308

Dear Clerk:

Enclosed please find NCRIC's Reply In support of its Notice to Amend
the Certificate of Witnesses, for filing in the above-captioned case.

In addition to the original being submitted for filing, please date stamp the
copy and retum it to me in the enclosed, self-addressed, stamped envelope. If you
have any questions about this matter, I can be reached at (202) 508-6086.

Re

Bryan Cave LLP

700 Thirteenth Street NW

Washington, DC 20005-3960

Tel (202) 508-6000

Fax {202} 508'6200

www.bryancave.com

Chicaqo

Hong Kong

lrvine

Jcfferson City

Kansas City

Kuwait

Los Angeles

N ew York

Phoenix

Fiyadh

Shanghai

St. l-ouis

United Arab Enirates (Dubai)

Washington, tJC

Anrl Bryart Cave,

A Multinat¡onal Partnership,

LondonSincerely youfs,

(&*^l3rú
Rebecca A. Ford

Encls: (2)
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SUPERIOR COURT OF'THE DISTRICT OF COLUMBIA
CIVIL DIVISION

NCRIC,INC.'

Plaintiff, Civil Action No. 00-0007308
Calendar #8

v
Judge Blackburne-Rigsby

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,INC.,

Defendant.

NCRIC'S REPLY IN SUPPORT OF ITS
NOTICE TO AMEND THE CERTIFICATE OF WITNESSES

On February 24,2004, Defendant, Columbia Hospital for Women Medical

Center, Inc. ("Columbia") filed a Certificate of Witnesses and served it on Plaintiff, NCRIC, Inc

("NCRIC") via First Class Mail. Despite Columbia's assertion to the contrary,l on March 5,

2004, NCRIC timely filed its Notice to Amend the Certificate of Witnesses. See Super. Ct. R.

Civ. P. 6(a), (e) and 54-I(a).

In its Response, Columbia concedes, as it must, that Dr. Rifka should not be paid

witness fees for three days of trial, when his attendance on three separate days was necessitated

by his own unavailability. Response, fl 2. As to the testimony of Drs. Cooper, McCants and

Procter, Columbia alleges their testimony was "highly relevant and material" to its tortious

interference claim, and therefore, they should not be stricken from the Certificate of 'Witnesses.

Response, tf 3. In support of its assertion, Columbia states that, "[e]ach of the three [doctors]

testified about the loyalty of Columbia's doctors to the hospital, evidence probative of the first

)
)
)
)
)
)
)
)
)
)
)
)
I

I 
,See Columbia's Response to NCRIC's Motion to Amend Certificate of Witnesses (o'Response"), fl I
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element of Columbia's tortious interference claim - i.e., the existence of a legallybinding

business relationship." Id. The testimony of Drs. Cooper, McCants and Procter, however, is not

relevant to whether there was alegally binding business relationship between Columbia and the

doctors who stopped or reduced patient admissions there. Drs. Cooper, McCants and Procter did

not stop or reduce their admissions to Columbia. 21212004 Tr. at 35 (Cooper);2121200a Tr. at

104 (McCants); and 1129104Tr. at299-300 (Procter).

Columbia also asserts that, "each [doctor] testified to facts probative of NCRIC's

causation of Columbia's injuries." Response, !f 3. ln support of this argument, Columbia cites

only to Dr. Cooper's testimony, which is not probative of causation. 21212004Tr. at 19-20. Dr.

Cooper testified that he made an independent economic decision about whether to continue to

practice at Columbia (21212004 Tr. at 38), and that no one from NCRIC encouraged him to stop

or reduce his patient admissions to Columbia. Id. at37-38. Dr. Cooper's testimony is not

relevant to causation, nor has Columbia cited to any other testimony by these witnesses that is.

Importantly, Columbia claimed damages for NCNC insureds who stopped or

reduced patient admissions at Columbia at or near the time the Retro Plan ended. Dr, McCants,

however, was not a NCRIC insured and did not stop or reduce his patient admissions at

Columbia (2/212004 Tr. at 104). Further, Drs. Cooper and Proctor, while NCRIC insureds,

testified that they made independent decisions to drop their NCRIC insurance and continue to

practice at Columbia(1129104 Tr. at 299-300 (Procter)), and that no one from NCRIC asked,

suggested or encouraged them to leave Columbia (21212004 Tr. at 37-38) (Cooper)). For these

reasons, it is impossible for their testimony to be material to Columbia's tortious interference

claim, or any other claim in the case. Accordingly, NCRIC requests that this Court amend the

Certificate filed by Columbia to strike these witnesses.

2 16d-003235



Respectfully submitted,

BRYAN CAVE T,IP

Rodney F. Page, D.C. Bar No. 37994
Scott M. Badami, D.C. Bar 435375
700 Thirteenth Street, N.W., Suite 600
Washington, D.C. 20005-3960
(202) 508-6 1 1 6 telephone
(202) 508 - 6200 facsimile

Counsel for Plaintiff NCRIC, Inc.

Dated: March 24,2004
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CERTIFICATE OF SERVICE

I hereby certify that atrue and correct copy of the foregoing Reply in Support of

NCRIC's Notice to Amend the Certificate of Witnesses was served ni, l{ day of Mar ch2004,

via First Class Mail, to:

Neil M. Gorsuch, Esq.
Eli C. Schulman, Esq.
Kellogg, Huber, Hansen, Todd & Evans, PLLC
1615 M Street, N.W., Suite 400
Washington, D.C. 20036

Counsel for Defendant Columbia Hospital for

Scott M. Badami
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

NCRIC,INC.,

Plaintiff, Civil Action No. 00-0007308
Calendar #8

v
Judge Blackburne-Rigsby

COLUMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER,INC.,

Defendant.

ORDER GRANTING NCRIC'S NOTICE
TO AMEND THE CERTIFICATE OF \ryITNESSES

Pending before the Court is NCRIC's Notice to Amend the Certificate of

Witnesses. For the reasons stated in the Notice, and upon consideration of the Response and

Reply submitted by the parties, and the issues being fully considered, the Court finds that good

cause exists for the relief requested and, therefore it is so:

ORDERED, that the Certificate of Witnesses be amended to reduce the days Dr.

Rifka is credited with testi$ring at trial from three to two; it is further

ORDERED, that the Certificate of V/itnesses be amended to strike Drs. Wayne

Cooper, Odell McCants and Stephen Proctor, because their testimony was not relevant, material

or reasonably necessary to the disposition of any issue in the case.

The Honorable Anna Blackburne-Rigsby
Superior Court of the District of Columbia

)
)
)
)
)
)
)
)
)
)
)
)
ì

Dated _) 2004
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

NCRIC, fNC.,

P laintifVCounter-D efendant,

v Civil Action No. 00-0007308
Calendar 8 - Judge Blackburne-Rigsby
Next Event: Post-Trial MotionsCOLUMBIA HOSPITAL FOR V/OMEN

MEDICAL CENTER, INC.,

D efendant/Counter-P I aintiff.

COLUMBIA'S REPLY IN SUPPORT OF'MOTION FOR ASSESSMENT OF COSTS

NCRIC's opposition offers the Court no reason to deny Columbia the costs it actually

incurred in defeating NCRIC's meritless claim and succeeding on its counterclaims. NCRIC

argues that Columbia should be denied all of ifs costs, because Columbia prevailed on some, but

not all, of its counterclaims, even though the jury fbund for Columbia on NCRIC's claim and

proceeded to award over $18 million in compensatory damages on Columbia's counterclaims.

The D.C. Court of Appeals has already heard and rejected nearly identical efforts to deny parties

who, like Columbia, have prevailed in substance, even if not on every single count.

NCzuC also argues that the specific costs Columbia incurred are excessive and seeks

dramatically smaller awards (and sometimes none at all). But, again, NCRIC ignores binding

precedent and its argument rests on self-serving speculation about what it considers to be

reasonable costs, and does so without a shred of factual evidence to rebut Columbia's

uncontested factual showings. Tellingly, too, NCRIC never remotely suggests that its own actual

costs were less than Columbia's in any category covered by Columbia's motion for costs.

)
)
)
)
)
)
)
)
)
)
)
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Columbia respectfully requests that the Court grant its motion and award the costs that

Columbia has actually incurred in titigating this complex and hard-fought case for over three

years.l

Discussion

I. THE COURT SHOULD REJECT NCRIC'S REQUEST THAT IT RECONSIDER
ITS RULING THAT COLUMBIA IS ENTITLED TO AN AWARD OF COSTS

In entering judgment, the Court expressly ruled that Columbia is entitled to be awarded

its costs. ,See Judgment (attached hereto as Ex. A) (ordering that "Counter-Claimant

COLUMBIA HOSPITAL FOR V/OMEN MEDICAL CENTER, INC. . . . TECOVCT . . . itS COSTS

of action"). NCRIC's opposition brief asks the Court to reconsider that ruling. See NCRIC Opp.

at2-4. NCRIC contends that Columbia should not be considered a'oprevailing party" under Rule

54 because it did not win each and every one of its counterclaims and did not recover all of its

damages. See id. at3.

This argument has been heard and rejected by the Court of Appeals. Under D.C. law, a

prevailing party is one that "succeed[s] on any significant issue in litigation which achieves some

ofthebenefitthepart[y] soughtinbringing suit." Knightv. GeorgetownUniv.,T25 A2d472,

486 (D.C. 1999) (alterations in original) (quoting Hensley v. Eckerhart, 46I U.S. 424, 433

(1983). In language that could not be plainer, the Court of Appeals has instructed that "[e]ven if

aparty prevails on only one out of several related claims, thatparty is deemed a 'prevailing

party' eligible for costs under Rule 54." Knight,725 A.zd at 486'87 . Here, the jury awarded

Columbia over $18.2 million on its contract and tort claims. Columbia also defeated NCRIC's

tNCRIC complains that Columbia failed to meet and confer before claiming to be the "prevailing party" and seeking

costs. But the Court's Judgment expressly ruled that Columbia r,s the prevailing party and entitled to its costs of
action. Seeqx. A. Still, out of an abundance of caution, counsel for Columbia conferred with counsel for NCRIC

on April l5-lg, 2004 in a good faith effort to determine whether any common g¡ound existed. ,See April 19 , 2004

Lettei (attached hereto as Ex. C). As it has argued in its opposition brief, however, NCRIC responded to

Columbia's overture by insisting that Columbia is entitled to n o costs of any kind, id.,leaving no role for the very

discussions between the parties that NCRIC had seemed to invite'

2
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contract claim, defeating NCRIC's demand for 52.67 million in damages. These victories

plainly qualify Columbia as the prevailing party. See also Hardi v. Mezzanotte, SlS A.2d,974,

986-87 (D.C. 2003) (affirming $14,000 costs award to a party awarded less than a million dollars

in damages).

NCRIC's argument for reconsideration relies exclusively on a Superior Court decision in

a highly unusual case, Sporicidin Co. v. Hauser,l26Daily Wash. L. Rptr. 1905 (D.C. Super. Ct.

Jluly 2,1998). There, a plaintiff brought a legal malpractice claim and a breach of fiduciary duty

claim against Baker & Hostetler, seeking $71 million. Plaintiff also sought the return of every

dollar in legal fees it had spent with that firm, totaling approximately $800,000. See id. at 1905.

The jury rejected the malpractice and breach of fiduciary duty claims entirely, providing plaintiff

instead with only $250,000 for what the jury adjudged to be unreasonable legal fees. Id. ln

deciding that this plaintiff did not deserve costs, the court observed that Sporicidin's verdict

represented only a meager 0.3% of the damages sought, while the defendant had "fended off'a

major claim. See id. at 1906 (intemal quotation marks omitted). The court also specifically

found the plaintiff failed to comply with its ruling limiting the time period for the presentation of

witnesses" id." and the D.C. Court of Appeals has explained that a eourt's diseretion to disallow-'--t ----- II -__f ''_*"_ -

costs in such cases stems in part from the inherent power of courts to respond to abusive

litigation practices. See Robinson v. Howard University,455 A.zd 1363,1369 (D.C. 1983).

None of the factors that led the Sporicidin court to decline to award costs are present

here. The jury expressly adopted Columbia's view that NCRIC was entitled to nothing under the

parties' contract - so Columbia, not NCzuC, "fended off' a major claim. Columbia never

abused the rules for trial. And while certain of Columbia's peripheral claims did not proceed to

the jury, all of the counts that formed the core of its countersuit against NCRIC did, along with

-1
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all of Columbia's fact evidence, not a piece of which was stricken or limited solely to counts that

failed to go to the jury. The jury then proceeded to award Columbia over $18.2 million in

damages in contract and tort, vindicating Columbia's view that it was NCzuC, the author of this

lawsuit, that had engaged in tortious wrongdoing and contributed to the closure of a community

hospital. This case can in no way be likened to the dubious claims and practices at issue in

Sporacidin and NCRIC offers absolutely no basis for reversing the Court's decision that

Columbia ¿s entitled to its costs.

il. NCRIC'S OBJECTIONS TO SPECIFIC COSTS ARE WITHOUT MERIT.

NCRIC's remaining subsidiary challenges to Columbia's motion for costs are likewise

without merit.

A. Deposition Costs.

NCzuC does not challenge the costs associated with three depositions. ,See NCRIC Opp.

at 5 (noting that its argument does not apply to the Pate, Hempelman, and Fargis depositions).

As to the remaining depositions for which Columbia seeks costs, NCRIC vaguely and generally

asserts (without evidentiary support) that none was necessary for the trial of this case.

But NCRIC is well aware of the need for each of these depositions. In its motion and

supporting declaration, Columbia explained that these depositions were necessary to gather

evidence of NCRIC's conduct - including the breach of contract and tortious interference that

formed the basis of the jury's verdict. See Schulman Decl. 11 5. NCzuC does not contest this

evidentiary showing. Moreover, and most tellingly, all but two of the depositions now

challenged by NCRIC as purportedly "unnecessary" were noticed by NCRIC. See id. I4

(depositions of Rifka, Wilson, Gasser, Asterbadi, Beaulieu, Johnson, Gaffey, and Ben Ezrawere

noticed by NCRIC). NCRIC can hardiy contest the need for these depositions now.

4
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As for the two remaining depositions - those of Grant Sohm and William Burgess - both

were plainly necessary to the preparation of this case for trial.

Sohm served as NCRIC's Director of Underwriting, and, ¿tmong other things, signed the

June 30, 2000 letter to Larry Wilson canceling Columbia's clinic policy. ,See Supplemental

Decl. of Eli Schulman fl 5 (attached hereto as Ex. B); see also DX 62. As such, he was a key

potential witness of a central aspect of this case. As it tumed out, Sohm pointed the finger at his

superiors, saying that they \¡/ere responsible for the content of his letter, thus directing

Columbia's attention to them, rather than Sohm, during l.lrial. Id. Columbia, however, could not

have credibly prepared for trial without deposing the author of such a key piece of evidence.

NCRIC does not contest any this with facts of its own but instead concedes that deposition costs

may be awarded even if the deposition is not introduced attnal. See NCRIC Opp. at 5.

Burgess, meanwhile, served as NCRIC's Senior Vice President of Claims and Risk

Management, attended numerous meetings with Columbia representatives relating to the Retro

plan, and testified attt':ral as a witness for NCRIC. See Schulman Supp. Decl. fl 5. Taking

Burgess's deposition therefore was absolutely essential to Columbia's ability to prepare for

cross-cxamination. Id.

B. PhotocoPYing Costs.

NCzuC asks the Court to reduce these costs to the "reasonable sum of $500." NCRIC

Opp. at 6. But NCRIC never explains how it arrives althat sum. And NCRIC's own

hypothetical math assumes that the six boxes of documents produced in discovery could have led

to costs of $2,700. Id.

NCRIC's various arguments are not only contradictory, they lack any evidentiary support

and ignore the real costs of contemporary commercial litigation. NCRIC's purported math

5
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example leading to $2,700 in photocopylng costs, for example, overlooks the copying costs

associated with copying all documents that may be responsive to a document request, copfng

that set, carefully reviewing that set for responsiveness, and ultimately copying and producing a

smaller subset of documents that ate, in fact, responsive. ,See Schulman Stpp'Decl. !f 6. NCRIC

also overlooks the copying costs associated with copying documents, such as loose papers,

bound papers, stapled papers, and tabbed papers, that are not easily fed through a copier and

therefore are charged at rates almost double the general eight to ten cents copying chatge. See

id. NCRIC further overlooks the responsible practice of making a master copy set of documents

before producing them. See id. All of these steps were reasonable, responsible, and led to the

costs Columbia actually incurred and reported to the Cowt. Id.

Tellingly, NCRIC responds only with rhetoric and no facts - let alone any evidence

suggesting that its own copytng costs in this complex case were lower than Columbia's.

C. DeliverY Costs.

NCRIC challenges any award of delivery costs by denigrating Camper v. Stewart-Lange,

7g2 A.2d762,762 (D.C. 2001) (per curiam) as a "single, one page decision relying on federal

court precedent fiom other jurisdictions." NCRIC Opp. at 7. In Camper'splace,NCRIC asks

the Court to follow Burns v. Greater Southeast Community Hosp.,119 Daily V/ash. L. Rptr.

1g69, lS73 (D.C. Super. Ct. July 11, 1991). Camper, however, is controlling authority in this

jurisdiction and, to the extent NCRIC asks the Court to rely on a contrary l99I Superior Court

decision instead, it improperly invites legal error.2

, NCRIC's argument that costs not specifically listed in Rule 54 are not recoverable is belied by the very case upon

whichitrelies-. 
^See 

Burns,llgDailyWash.L.Rptr.atlS69("[]tisclearthatRule54-Idoesnotappeartobe
intended to be a complete listing of the costs which are taxable in the District courts."); see also Camper,782 A.zd

at 762 (,,,The authorþ of a court to assess a parlicular item as costs is partly a matter of statute (or court rule) and

partly a matter of custom, practice and usage."') (quoting Robinson,455 A.zd at 1368-69).

6
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D. Witness Fees.

NCRIC's challenge here is limited to a $40.00 in witness fees incurred for Nabil

Asterbadi. See NCRIC Opp. at 7. Without evidentiary support, NCRIC speculates that, o'to the

best of [its] knowledge, Mr. Asterbadi was not even present at trial." NCRIC Opp. at 7.

NCRIC is incorrect. Dr. Asterbadi served as President of Columbia's Medical Staff

drning the time of the events in question, and was deposed by NCRIC in this case. See

Schulman Supp. Decl. fl 7. Counsel for Columbia made a good-faith, reasonable determination

that his testimony might be necessary to rebut NCRIC's case. ,See id. Dt. Asterbadi was,

therefore, present on the final day of trial, held in reserve as a rebuttal witness. See id.

Columbia ultimately decided that NCRIC had failed to present evidence warranting rebuttal. See

id. Inthe interest of the time and resources of the court, the jury, and the parties, Columbia

ultimately released Dr. Asterbadi without putting him on the stand' See íd.

The Court should award Columbia Dr. Asterbadi's witness fee because counsel for

Columbia made a good-faith, reasonable determination that his testimony might have been

necessary to rebut NCRIC's çase. See, e.g., Quy v. Air America, fnc.,667 F.2d 1059, 1065 (D'C.

Cir. 1981) (holding that eosts for nontestifying witness were reimbursable) ("The issue is not

whether Mr. Stanley was in fact called to testify, but whether appellee's counsel made a good

faith and reasonable judgment about the need for Mr. Stanley atfrial."); see also Nissho-Iwai

Co., Ltd. v. Occidental Crud.e Sales, \nc.,729 F.2d 1530, 1532-33 (5th Cir. 1984) (holding that

costs should be reimbursed for rebuttal witness who appeared at trial and was held in reserve but

was not called because rebuttal was deemed unnecessary).

7
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E. Court Fees

NCRIC does not offer any specific challenge to the $400.00 in court fees sought by

Columbia. SeeMot. at2. The Court should, therefore, consider those fees to be uncontested.

Conclusion

For the foregoing reasons, the Court should grant Columbia's motion.

DATED: Apn120,2004 Respectfully submitted,

Neil D.C. Bar # 456471

EIi C. chulman, D.C. Bar # 472879

Priya R. Aiyar, admittedpro hac vice

Kellogg, Huber, Hansen, Todd
& Evans, P.L.L.C.

1615 M Street, N.W., Suite 400

Washington, D.C. 20036
(202) 326-7900

Attorneys for:
Columbia Hospital for Vflomen Medical
Center, Inc.
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CERTIFICATE OF CONFERENCE

I, Sharad S. Khandelwal, hereby certify that, on April 15-19,2004,I conferred with

Rebecca Ford, counsel for NCRIC, Inc., in a good faith effort to resolve the issues presented in

this motion. Despite our diligent efforts, resolution of these issues was not possible.
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CERTIFICATE OF SERVICE

I, Sharad S. Khandelwal, hereby certify thal, on this 20th day of April2004, a

copy of the foregoing Columbia's Reply in Support of Motionfor Assessment of Costs

was served upon the following by hand delivery:

Rodney F. Page, Esq.

Scott M. Badami, Esq.
Bryan Cave LLP
700 Thirteenth Street, N.W.
V/ashington, D.C. 20005-3960

I further certify that, on this 20th day of April, a courtesy copy of the

aforementioned papers was served upon the Chambers of Judge Anna Blackbume-Rigsby

by hand delivery

&,¿s
Sharad S. Khandelwal
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIã'

CIVIL DIVISTON

NCRIC, INC. ,

PLaintif f /Counter -Def endant

veËsus

COLUMBIA HOSPITOI FOR hTOMEN
MEDICAI CENTER,INC.,

Defendant/Counter-Plaintif f

00ca7308
Calendar Nr¡mber 03

.fudge Blackburne-Rigsby

.]Ï,DGilTENT

This action carne on for triaL before the court and. a jury,
Honorable Anna Blackburne-R:igsby, superior court,Judge, presiann!,and the issr¡es havi-ng been duJ.y tried and the jury hÀwing auíyrendered it,s vercljctr it is this 13Èh day of February,2oo4,

#$ÇKË-r-Ër FË8 20¿tü4

tuTAlLËÐFFffi 20affi$

ORDERED

That judgment is hereby entered in favor of the d,efendantcolumbia Hospital For lfomen Medicar centerrrncl.,agrainst theplaintiffs NcRrcrrNc., and that the defendant recover of theplaintiffs its costs of action.

E T'RTHER ORDERED

ThAI ÈhE COUNTET-CIAi¡NANT COLUMBIA HOSPITAT, FOR }TOMEN MEDTCAI,
cENTERrrNc.,recover of the eounter Defendant, NcRrcrrNc., The sumof çLg t22O r 002 wit'h interest at the sËatutory raté and. its costsof actíon.

DUAIìIE: B;- DELANEY; ESQ:
CLerk of the Court

/ .t,/

/r/(< A-L<t¿¿/æa<
/,JJeffrey A.ÞIoodson,
Deputy Clerk
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Rodney F. Page,Esq.
Scott M.Badami,Esq.
700 Thirteenth Street,N.?I.
Suite 600
I,ilashington,D. C . 20005-3960

Eli C.Schulman,Esg.
KelJ.oggrHuberrHansonrTodd & EvansrPLLC
1615 M Street,N.W.,Suite 400
Íüashíngton,D. C. 20036
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IN THE SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Civil Division

NCRTC,INC.,

v Civil Action No. 00-0007308
Calendar 8 - Judge Blackburne-Rigsby
Next Event: Post-Trial MotionsCOLUMBIA HOSPITAL FOR WOMEN

MEDICAL CENTER, fNC.,

D e fendant/C ounter-P lainti ff.

SUPPLEMENTAL DECLARATION OF ELI C. SCHULMAN
IN SUPPORT OF COLUMBIA'S MOTION F'OR ASSESSMENT OF COSTS

I, ELI C. SCHULMAN, declare as follows:

1. I am an attorney with the law firm of Kellogg, Huber, Hansen, Todd &

Evans, P.L.L.C., attorneys of record for Columbia Hospital for'Women Medical Center,

Inc. ("Columbia") in this action.

2. I am over 18 years of age. Unless otherwise stated, I have personal

knowledge of the facts contained herein, and the facts contained herein are true to the

L^-+ ^f *.' l--^"'l^.{^- --á }'olìofuvùL vr urj N¡vvv¡wuõw 4rru vv¡¡vr.

3. This declaration supplements the declaration I executed on March26,

2004 in support of Columbía's Motion for Assessment of Costs.

4. Columbia seeks costs for the depositions of Safa Rifka, Lany 'Wilson,

Charles Gasser, Nabil Asterbadi, Gerald Beaulieu, Elnora Johnson, Ann Gaffey, and

Peter Ben Ezra. Eachof these depositions was noticed by NCRIC, Inc. ("NCRIC") and

was therefore necessary for Columbia's trial preparation.

Plaintiffl Counter-Defendant,

)
)
)
)
)
)
)
)
)
)
)
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5. Columbia also seeks costs for the depositions of Grant Sohm and William

Burgess. Sohm served as NCRIC's Director of Unden¡rriting, and, among other things,

signed the June 30, 2000 letter to Larry Wilson canceling Columbia's clinic policy. As

such, he was a key potential witness of a central aspect of this case. As it turned out,

Sohm pointed the finger at his superiors, saying that they were responsible for the content

of his letter, thus directing Columbia's attention to them, rather than Sohm, during trial.

Burgess, meanwhile, served as NCRIC's Senior Vice President of Claims and Risk

Management, attended numerous meetings with Columbia representatives relating to the

Retro Plan, and testified at trial as a witness for NCRIC. The Sohm and Burgess

depositions were therefore necessary for Columbia's trial preparation.

6. Columbia seeks costs for copying documents produced in discovery to

NCRIC. "this includes the copying costs associated with copying all documents that may

be responsive to a document request, copying that set, carefully reviewing that set for

responsiveness, and ultimately copying and producing a smaller subset of documents that

are, in fact, responsive. This also includes the copying costs associated with copying

documents, such as loose papors, bound papers, stapled papers> and tabbed papers, that

are not easily fed through a copier and therefore are charged at rates almost double the

general eight to ten cents copying charge. This also includes the copying costs associated

with the responsible practice of making a master copy set of documents before producing

them. All of these steps were reasonable, responsible, and led to the costs Columbia

actually incurred and reported to the Court.

2
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7. Columbia also seeks the witness fee for Dr. Nabil Asterbadi. Dr.

Asterbadi served as President of Columbia's Medical Staff during the time of the events

in question, and was deposed by NCRIC in this case. Counsel for Columbia made a

good-faith, reasonable determination that his testimony might be necessary to rebut

NCRIC's case. Dr. Asterbadi was, therefore, present attrial, held in reserve as a rebuttal

witness. Columbia ultimately decided that NCRIC had failed to present evidence

warranting rebuttal. In the interest of the time and resources of the court, the jury, and

the parties, Columbia therefore released Dr. Asterbadi without putting him on the stand.

8. I declare under penalty of perjury that the foregoìng is true and correct.

Executed this 20th day of April2004, at Washington, D.C.

C.S

J
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Krlloco, HuBER, HeruseN, Tooo & EvnNS, P.L'L'C'
SUMNER s;QUARE

1615 M STREET, N.W.

SUITE 4OO

wASHtNGTON. D.c. 20036-3209

t202t 326-7900
FACSIMILE:

l?o?l 3?6-7999

April 19,2004

VIA FACSIMILE AND U.S. MAIL

Rebecca Ford, Esq.

Bryan Cave LLP
700 Thirteenth Street, N.W., Suite 600

Washington, D.C. 20005-3960

Re: NCRIC, Inc. v. Columbia Hospitalfor l[lomen Medical Center, Inc.,

No. 00-00073 08 (Blackburne-Rigsby)

Dear Ms. Ford:

Columbia stands wilting to discuss any and all items detailed on our fee request,

and we do hope you will take advantage of this opportunity to narrow the gap between

us. We do not, ho*"u"., see anypoini to prolonging discussions if doing so will mean

only rhetorical posturing repeating arguments made in court papers.

If there are any specific items, detailed in Columbia's fee request, on which you

believe we might ¡e áUfe to reach agreement, I would appreciate hearing from you with a

proposal respo--nsive to our own, as óutlined in our filing' So that we might know where

ï" ,tarr¿ and whether additional motions practice may be required, I would appreciate

hearing from you by close of business today.

Last week I asked whether there are any items enumerated in Columbia's fee

request about which NCRIC thought an agreemen! might be possible, thus reducing the

,"óp. of the parties' outstanding dispute and avoiding needless litigation.

Instead of a response to this question, I received your letter of April 19,2004. Iî
that letter, you simply iepeat NCRIC's argument, already made in court papers' about the

parties, meet and cãnfer obligations and then go on to demand that Columbia "reconsider
r,--,-^^ --.r^^4 --.^ L^l :-+^-,lo'l +^ l-a -^^.1 foifh dicerrsqions

ItS fgquest..' lnfs OOeS n(,[ AUVAITUtr Wllat wç ll¿r\r [rLvusvs Lv uv óvvs ¡*^*¡

Sharad S. Khandelwal
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IN THE SUPERIOR COURT FOR THE DISTRICT OF COLUMBIA

)
NCRIC, Inc ., )

)
Plaintiff and Counterclaim Case No. 2000-CA-007308-B)
Defendant, )

)
v . )

)
Columbia Hospital for Women Medical Center, )
Inc., )

)
Defendant and Counterclaim )
Plaintiff. )

)

NOTICE OF ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY

PLEASE TAKE NOTICE that on January 28, 2009, the United States Bankruptcy

Court for the District of Columbia (the "Bankmptcy Court") issued its Order Granting Relief

from the Automatic Stay To Allow Debtor's Continued Prosecution of Debtor's Litigation with

NCRIC, Inc., Including Appellate and Collections Proceedings Related Thereto, in Case No.

09-0010 (Teel, J.) (attached as Exh. A) ("Lift-Stay Order"). In the Lift-Stay Order, the

Bankmptcy Court

ORDERED, that . . . the automatic stay is hereby MODIFIED to permit Columbia
Hospital for Women Medical Center, lnc . ("Columbia Hospital") to continue
prosecution of its litigation against NCRIC, Inc . (the "NCRIC Litigation") and all
proceedings, including appellate and any collection proceedings by Columbia
Hospital relating to the NCRIC Litigation or the judgment entered in favor of
Columbia Hospital in the NCRIC Litigation by the Superior Court of the District
of Columbia in February 2004 (the "NCRIC Judgment") .

Exh. A at 3 .

PLEASE TAKE FURTHER NOTICE that, to the best of Defendant/Counterplaintiff' s

knowledge, the fOllowing proceeding "by Columbia Hospital relating to the NCRIC Litigation or
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the judgment entered in favor of Columbia Hospital in the NCRIC Ln1gau<»n°" remains pending

before this Court:

Motion for Assessment of Costs (filed March 26, 2004) .2

Dated: February 27, 2009 Respectfully submitted,

/s/ Priya R, Aiyar
Steven F . Benz (D .C. Bar No . 428026)
Priya R . Aiyar (D.C. Bar No . 486248)
KELLQGG, HUBER, HANSEN, TODD,

EVANS 84 FIGEL, P .L.L.C.
Sumner Square
1615 M Street, N .W.
Suite 400
Washington, DC 20036
Tel: 202-326-7900
Fax: 202-326-7999

Cozmselfor Columbia Hospitalfor Women
Mecz'z'eczI Center, Inc .

1 "NCRIC Litigation" refers to the above-captioned matter, NCRIC, Inc . v. Columbia Hospital
for Women Medical Center, Inc ., Case No . 2000-CA-007308 .

2 The responsive briefs are NCRIC's Opposition to Columbia's Motion for Assessment of Costs
(April 7, 2004), and Columbia's Reply in Support of Motion for Assessment of Costs (April 20,
2004) .

2
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CERTIFICATE OF SERVICE

I hereby certify that on this 27th day of Febmary 2009, a tme and correct copy of the

foregoing Notice of Order Granting Relief from the Automatic Stay was served by Hrst-class

mail, postage prepaid and by the Court's Electronic Filing System upon the following:

Martha L . Davis, Esq .
Assistant United States Trustee
Office of the United States Trustee
115 South Union St ., Plaza Level
Suite 210
Alexandria, Virginia 22314

NCRIC, Inc .
c/o Daniel E . Loeb
Douglas W . Baruch
Eugene Hansen
Fried, Frank, Harris, Shriver 84 Jacobson LLP
1001 Permsylvania Ave ., NW, Suite 800
Washington, D .C. 20004

/s/ Ashley M . Japngie
Ashley M. Japngie
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Case 00-00010 Doc 58 Filed 01/28/09 Entered 01/28/09 15:25:50 Desc Main
Document Page 1 of 4

The order below is signed with the words "AI| parties on the
Courts ECF service list" stricken from the list of entities to receive \ . E*
the order . Dated: January 28, 2009 .

9 . 'Ji

%é'W/~'
4>*'*T<:r ¢~o¢5"

.. 4 4 - e n .s
ww-»» .("

6 1.9 I -944¢*"4 '* 4¢\ vx * ;_,_ _.»* * ,4
. ~ *

S. Martin Teel, Jr .
U.S. Bankruptcy Judge

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF COLUMBIA

)
In re: )

)
Columbia Hospital for Women Medical Center, Case No. 09-0010 (Teel, J.))
Inc., Chapter 11)

)
Debtor and Debtor in Possession. )

)

ORDER GRANTING RELIEF FROM THE AUTOMATIC STAY TO
ALLOW DEBTOR'S CONTINUED PROSECUTION OF DEBTOR'S

LITIGATION WITH NCRIC, INC., INCLUDING APPELLATE
AND COLLECTIONS PROCEEDINGS RELATED THERETO

UPON consideration of Debtor Columbia Hospital for Women Medical Center, Inc .'s

Motion for Relief from the Automatic Stay to Allow Continued Prosecution of Debtor's

Litigation With NCRIC, Inc., Including Appellate and Collections Proceedings Relating Thereto

(the "Motion"), the opposition thereto filed by GFS Holdings, Inc. Tka Helier Healthcare

Finance, Inc. ("GE") and the responses thereto tiled by Scott D. Field, Chapter 7 Trustee for the

Estate of Cynthia D. Sadler, M.D. and Watkins 84 Assmann Consulting LLC, and the joinder in

open court, to the Opposition of GE, by Laboratory Corporation of America, and Karin M.

D S M D B - 2 5 4 4 3 9 1
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Entered 01/28/09 15:25:50 Desc MainCase 00-00010 Doc 58 Filed 01/28/09
Document Page 2 of 4

Barnes, individually and as next friend of Kobe Williams, a minor (collectively, "Bannes"),

Artulies K. Smith, individually and as mother and next friend of Marcel D .L. Broadie, a minor

(collectively, "Smith") and Michelle and Bryan Hutchinson, individually, and as parents and

next friends of Kiernan Hutchinson (collectively, "Hutchinson"), and having heard the

arguments of counsel at a hearing convened on January 14, 2009, including the argument of GE,

.joined by Laboratory Corporation of America, Barnes, Smith and Hutchinson, that the Court

should defer ruling on this matter until it nules on GE's pending motion to dismiss or,

alternatively, grant relief from stay, and good cause having been shown, it is hereby

ORDERED, that the various Objections of GE, LaboratQry Corporation of America,

and the aforesaid Barnes, Smith and Hutchinson are all OVERRULED, and it is further,

ORDERED, that the MotiQn be, and the same hereby is, GRANTED, and it is further

ORDERED, that, subject to the requirements set forth in the decretal paragraphs

below, the automatic stay is hereby MODIFIED to penMt Columbia Hospital for Women

Medical Center, Inc . ("Co1umbia Hospital") to continue prosecution of its litigation against

NCRIC, Inc . (the "NCRIC Litigation") and all proceedings, including appellate and any

collection proceedings by Columbia Hospital relating to the NCRIC Litigation or the judgment

entered in favor of Columbia Hospital in the NCRIC Litigation by the Superior Court of the

District of Columbia in Febiuary 2004 (the "NCRIC Judgment"), and it is further

ORDERED, that, except as expressly provided in the foregoing decretal paragraph,

the automatic stay shall remain in full force and effect as to all proceedings with respect to the

NCRIC Judgment, including without limitation, any execution, collection, condemnation, or

garnishment proceedings relating to the NCRIC Litigation or the NCRIC Judgment by any

creditor of Columbia Hospital or party-in-interest in this bankruptcy case as well as that certain

interpleader action filed by NCRIC in the United States District Court for the District of

Columbia, Civil Action No . 09-cv-00016, and it is further

D s M D B - 2 5 4 4 3 9  l

3
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Case 09-00010 Doc 58 Filed 01/28/09 Entered 01/28/09 15:25:50 Desc Main
Document Page 3 of 4

ORDERED, that the relief granted herein is not intended to prejudice, and shall be

without prejudice to, any valid prepetition lien or other rights in the proceeds of the NCRIC

Judgment, and it is further

ORDERED, that the relief ordered herein is not intended as, and shall not be deemed,

a substitute for a turnover proceeding initiated by Columbia Hospital and Columbia Hospital

shall not accept any proceeds of the NCRIC Judgment except after notice and an opportunity to

be heard afforded to all creditors and parties in interest in this bankruptcy case and upon terms

and conditions approved by fhrther order of the Court, and it is further

ORDERED, that this Order shall be effective immediately upon entry and the ten day

stay of the effectiveness of this Order provided by Federal Rule of Bankruptcy Procedure

4001 (a)(1 ) is hereby terminated .

D S M [ ) [ 3 - 2 5 4 4 3 9 I

4
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s Entered 01 09 15:25:50 Desc MainCae 09-0001 0 Doc 58 Filed 01/28/09 /28/
Document Page 4 of 4

Copies to :

Dennis J . Early, Esq .
Assistant United States Trustee
Qffice of the United States Trustee
115 South Union St ., Plaza Level
Suite 2 l0
Alexandria, Virginia 22314

George R . Pitts, Esq .
Dickstein Shapiro LLP
1825 Eye Street, N .W.
Washington, D .C. 20006

Michael M. Barch, Liquidating Trustee of
Columbia Hospital for Women Medical Center, Inc .
8101 Glenbrook Road
Bethesda, Maryland 20814

NCRIC, Inc .
c/o Douglas W . Baruch, Esq .
Daniel E . Loeb, Esq .
Eugene N . Hansen, Esq .
Fried, Frank, Harris, Shriver 84 Jacobson
1001 Pennsylvania Ave ., NW, Suite 800
Washington, DC 20004

All parties on the Court's ECF service list

D S M D B - 2 5 4 4 3 9 1
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

NCRIC, INC.,

v. 2000 CA 7308

COLOMBIA HOSPITAL FOR WOMEN
MEDICAL CENTER, INC.

ORDER GRANTING DEFENDANT’S MOTION FOR ASSESSMENT OF COSTS

The purpose of this order is to adjudicate the defendant’s Motion for Assessment

of Costs, filed on April 5, 2004. The plaintiff filed an Opposition, and the defendant filed

a Reply. This motion has been pending for a significant period of time because of an

appeal and because of an automatic bankruptcy stay. The record now reflects that on

February 27, 2009 defendant filed a Notice of Order Granting Relief from the Automatic

Stay. This motion is now in a posture for resolution.

Background of the Litigation. The history of the present litigation is set forth in

great detail in the appellate decision published as NCRIC, Inc. v. Columbia Hospital for

Women Medical Center, Inc., 957 A.2d 890 (D.C. 2008).

In a nutshell, the case is summarized as follows. NCRIC, Inc. was at all times

relevant a provider of medical malpractice insurance for District of Columbia physicians.
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In October 2000, it sued the Columbia Hospital for Women Medical Center, Inc.

(“Columbia”) for breach of their insurance contract.

Columbia counterclaimed, alleged, inter alia, that
NCRIC breached the contract and also tortiously interfered
with Columbia’s business relations with its physicians.
After a two-week trial, a jury rejected NCRIC’s claim and
found in favor of Columbia on its counterclaims. The jury
awarded Columbia damages of $220,002 on its breach of
contract claims and $18 million on its tortious interference
claim.

Id. at 890.

In the original judgment, the Hon. Anna Blackburne-Rigsby stated that Columbia

is to be awarded its costs. At this juncture, this Court’s role is to determine the dollar

amount of those costs so as to fashion a final award.

Relief Sought in the Motion. Defendant seeks an award of $35,896.83 in

litigation costs. Those costs fall into the following categories: (1) witness fees and

witness-travel expenses ($533.50); (2) court fees ($400.00); (3) deposition costs

($10,886.45); (4) photocopying costs ($20,859.35); and (5) delivery costs inclusive of

service of process expenses ($3,217.53).

In support of its motion, defendant attached to the motion an affidavit executed by

Eli C. Schulman, an attorney with the firm of Kellogg, Huber, Hansen, Todd & Evans,

P.L.L.C. This firm represented the defendant in the litigation. The affidavit contains an

important Attachment, which is a detailed Statement of Costs broken into multiple

categories and subcategories.

Legal Principles Regarding Award of Costs. As a foundation for exercising its

discretion, the Court has considered helpful case law on the subject of how costs should
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be assessed in favor of a prevailing party. That case law, though not exhaustive, includes

the following principles.

The District of Columbia Court of Appeals has stated, “The award of costs to the

prevailing party under Super.Ct.Civ. R.54 (d) is ‘within the trial court’s discretion and

may only be overturned upon our finding that the exercise of such discretion was an

abuse.’” Kleiman v. Aetna Cas. & Sur. Co., 581 A.2d 1263, 1267 (D.C. 1990) (quoting

Ingber v. Ross, 479 A.2d 1256, 1265 (D.C. 1984)). 

 Further, the trial court’s discretion “lies in whether or not to award as costs items

specifically authorized by 28 U.S.C. 1920 (1994) or by other statutes (or court rule).

Talley v. Varma, 689 A.2d 547, 555 (D.C. 1997); see Crawford Fitting Co. v. J.T.

Gibbons, Inc., 482 U.S. 437, 442-45 (1987) (interpreting Fed.R.Civ.P. 54(d), the federal

counterpart to Super.Ct.Civ.R.54 (d).

Although the Superior Court Civil Rules do not elaborate explicitly on what

constitutes “costs,” the Court of Appeals has summarized the defining principles, saying

Costs [are understood in the law] . . . to mean
something less than a litigant’s total expenses in connection
with the suit. Court fees and witness fees ordinarily are
recoverable but, absent unusual circumstances, the parties
must bear their personal expenses . . . . The authority of a
court to assess a particular item as costs is partly a matter of
statute (or court rule), and partly a matter of custom,
practice, and usage.

Robinson v. Howard University, 455 A.2d 1363, 1368-69 (D.C. 1983) (citations omitted).

“Costs which have been paid to the Clerk and entered on the docket are ordinarily

allowed as a matter of course, but other costs, such as witness fees and costs of

depositions must be taxed specially by the court.” Talley v. Varma, supra, at 555; Panos

v. Nefflen, 205 A.2d 600, 601-02 (D.C. 1964).
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The categories of costs that tend to fuel disputes are (1) duplication and copying,

(2) depositions, and (3) witness fees (both experts and others). It is useful to recapitulate

the applicable law in each category, so as to apply the law to a particular demand for

costs.

Duplication and Copying. On this subject, the District of Columbia Court of

Appeals has approved and adopted the analytical approach of a trial judge who

considered this subject in detail, in a published opinion. The trial court opinion is Burns

v. Greater Southeast Community Hosp., 119 Daily Wash.L. Rptr. 1869 (D.C. Super.Ct.

July 11, 1991) (Levie, J.). The Court of Appeals has endorsed and adopted the substance

of that decision. Talley v. Varma, supra, at 555. In a nutshell, the Court of Appeals has

determined that “the prevailing party may recover the costs of obtaining and copying

records and other material necessary for case preparation and presentation. Id. at 555.

In Talley, the Court of Appeals affirmed the trial court’s decision to deny most of

the requests for copying expenses, because Varma failed to establish that all of the copies

were necessary. In doing so, the appellate court examined the particular discretionary

disposition of this issue. It affirmed the trial judge’s decision to award only the lump

sum of $500.00 for duplication and copying, where the judge found that “some copying

was obviously necessary to provide courtesy copies to the court,” even where the party

had otherwise failed to demonstrate the need for such copies in preparing its own case.

Id. at 556. Thus, the trial court has broad discretion to figure out whether the explanation

of necessity is convincing, and whether to award a nominal sum as a method of

adjudicating this particular kind of request.
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Deposition Costs. Generally, the taxing of the expenses of depositions may be

done as a discretionary matter, if the deposition was necessary for case preparation. See

Kleiman, supra, at 1267. However, the Court of Appeals has reiterated that the trial court

may award such expenses as costs only after making its own, independent assessment of

whether the depositions were necessary for that party’s own case preparation. Talley v.

Varma, supra, at 556. “[T]he test is whether the deposition was necessary, not whether

the requesting party alleges it was necessary.” Id. To the extent that the discretion of the

trial court must be based upon the quality of the record, it is clear that a party’s failure to

provide any explanatory detail as to the necessity for a deposition may well leave the trial

judge no choice but to deny such costs, rather than relying on guesswork.

Witness Fees. “The awarding of witness fees is controlled by Super.Ct.Civ.R. 54-

I (a), which requires proof of the attendance of witnesses by certificate of the attorney of

record.” Talley v. Varma, supra, at 556.

Where non-expert witness fees are concerned, they are certainly compensable. In

fact, the party claiming such reimbursement need not even prove that the witness actually

testified as long as securing the appearance of the witness was reasonably necessary. The

United States Court of Appeals for the District of Columbia Circuit has held, “The issue

is not whether [the witness] was in fact called to testify, but whether [claimant’s] counsel

made a good faith and reasonable judgment about the need for [the witness] at trial.”

Quy v. Air America, Inc., 215 U.S.App.D.C. 181, 187, 667 F.2d 1059, 1065 (1981); see

also Nissho-Iwai Co., Ltd. v. Occidental Crude Sales, Inc., 729 F.2d 1530, 1552-53 (5th

Cir. 1984) (holding that costs should be reimbursed for a rebuttal witness held in reserve,

whose testimony ultimately was not necessary).
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Delivery and Service of Process Expenses. Such costs are compensable. Camper

v. Stewart-Lange, 782 A.2d 762, 763 (D.C. 2001). See further discussion, infra.

Analysis of the Motion. As a threshold matter, the Court has looked closely at

the plaintiff’s suggestion that this Court should reconsider the trial court’s original

decision to award costs. This suggestion appears in the first footnote of the Opposition.

The request appears to be founded upon the broader argument that the defendant was not

actually a prevailing party at all. In its Opposition, the plaintiff posits that the defendant

does not deserve to be treated as a prevailing party because portions of its 11-count

Counterclaim were unsuccessful. The law does not specify how much of a Counterclaim

must survive a trial before a defendant is considered to have “prevailed.” However, this

Court sees no room for quibbling on the unique facts of this case. First, the plaintiff’s

claim was defeated altogether. Second, the jury awarded money damages to the

defendant in two distinct respects, one of which merited damages of $18 million. Any

claimant who achieves a jury verdict of this magnitude cannot be dismissed as not

“prevailing.” Plaintiff’s suggestion to the contrary is frivolous.

The points raised in the Opposition in some respects raise worthwhile questions.

On the whole, however, the responses found in the Reply weigh against a large-scale

denial of relief. The Court has made its own independent review of the motion, in any

event. The Court makes the following dispositions of each category in which costs are

sought.

Witness Fees. In the instant case, the plaintiff challenges only the fees for one

witness. That individual was a classic rebuttal witness whose testimony was eventually

not needed. In light of his role in the case, the Court is satisfied that expending a witness
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fee to secure his appearance was reasonable. The fact that he literally did not testify at

trial should not preclude the reimbursement.

Court Fees. The plaintiff does not tender any reason why the Court should not

grant relief as to ordinary court filings fees, and the Court will approve payment for such

costs.

Deposition Costs. The deposition costs can be separated into three groups: (1)

deposition costs for which there is no opposition, per plaintiff’s filing; (2) depositions

noticed by NCRIC and which obviously required the participation of defense counsel;

and (3) two depositions of necessary witnesses.

While the plaintiff does not address this point, the Court is impressed with

defendant’s observation that many of the depositions that spawned compensable costs

were actually depositions that were not discretionary for the defendant. This was due to

the fact that the plaintiff noticed the depositions. In those circumstances, the Court

cannot logically deny an award of costs against the plaintiff.

In its Reply, the defendant makes a specific explanation as to why it was

necessary to depose the two remaining individuals: Grant Sohm and William Burgess.

For the sake of brevity, the Court will not repeat those explanations. It suffices to say

that they were most certainly necessary to investigating the case and preparing an

effective defense.

For all of these reasons, the entire amount sought for the costs of depositions will

be awarded.

Photocopying costs. The Court pays particular attention to the large sum of

money attributable to copying costs. The approach of the plaintiff is to urge the Court to
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use one of two arbitrary means of adjudicating this issue: either award only a nominal

sum of $500.00 (five hundred dollars) or reduce this particular claim by two-thirds, based

solely on the fact that most parts of the Counterclaim were not successful. The Court

cannot responsibly rely on either suggestion, for several reasons. One, given the

complexity of this litigation, it would be capricious for the Court to award only $500.00

for copying many thousands of pages of discovery materials, not even counting court

filings and service copies of such. Two, the Court rejects the notion that some numerical

total of claims is a fair barometer of how much copying is compensable. The law does

not prescribe any such formula, and using one would be too arbitrary to be a sound

exercise of discretion. Instead, the Court looks to the overall reasonableness of the

copying burden on this defendant in the practical context of the case itself.

In this case, it is no surprise that copying costs are substantial. The defendant not

only had to prepare documents as responses to discovery requests, the defendant also had

to prepare trial exhibits, books of exhibits for the jurors and the trial judge, in addition to

copying material used by the opposing party. Obviously, the costs associated with those

functions were necessary.

In its Reply, the defendant elaborates on why the copying charges are so high.

One of the most useful points, according to the defendant’s affiant, is that defendant was

required to copy materials “such as loose papers, bound papers, stapled papers, and

tabbed papers, that are not easily fed through a copier and therefore are charged at rates

almost double the general eight to ten cents copying charge.” Reply at 6. In fact, the

Court is constrained to observe that with the advent of electronic filing in the Civil

Division of the Superior Court, many parties are hobbled by not being able to file certain
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documents with the Court through any Internet provider, for the same reasons identified

by the defendant, i.e. having to submit for hand-scanning items that are bound, tabbed,

and otherwise unwieldy. For this reason, the Court should be fair to litigants who

confront these challenges, whether they arise in the Court filing process or in discovery.

Ironically, since this case involved a malpractice insurer, counsel for the

defendant chose to be careful in representing its own client by being sure to copy a

“master copy set of documents before producing them” Reply at 6. This was truly a wise

approach, and the defendant should not be punished for being appropriately careful.

The Court concludes that the entire sum claimed for copying costs is reasonable

under the particular circumstances of this case, and such costs shall be compensable.

Delivery and Service of Process Costs. The costs in this category are a blend of

the expenses incurred in service of process and expenses of delivering papers to the Court

and opposing counsel.

The plaintiff asks the Court to deny this entire claim altogether, simply because

delivery costs are not specifically cited as compensable costs in Rule 54. Strangely, the

plaintiff suggests that this Court should ignore the appellate ruling on this subject in

Camper v. Stewart-Lange, supra. The plaintiff does not realistically explain why this

decision should be ignored except for the fact that it is only “one page” in length.

Opposition at 7.

The length of a published appellate decision is certainly not a measure of how

important it is. It would be disrespectful to the Court of Appeals for this Court to use

that concept as its own basis for exercising discretion. Indeed, as short as it is, this

particular appellate decision is utterly focused on the very issue at hand. The District of
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Columbia Court of Appeals specifically confronted the question whether a prevailing

party is entitled to an award of costs for delivery and service of process expenses.

Having determined that the litigant was entitled to an award of costs for photocopying (a

separate issue in the case), the Court of Appeals stated the following:

[S]ince this court has never addressed whether
delivery and service costs are recoverable, we turn to that
question now.

‘The authority of a court to assess a particular item
as costs is partly a matter of statute (or court rule), and
partly a matter of custom, practice, and usage.’ We are
aware of no statute or rule that disallows these costs, and
while mindful of the Supreme Court’s admonition to tax
costs sparingly in the absence of a statutory authorization,
we also note that a majority of the United States Courts of
Appeals allow recovery for such expenses. We join them,
and hold that respondents may recover their delivery and
service costs of $40.13 and direct applicant to pay
respondents a total of $109.53 in costs.

Camper v. Stewart-Lange, supra, at 763 (citations and quotation omitted) (emphasis

added).

Without question, the defendant herein is entitled to an award of costs for the

expenses incurred for service of process and delivery of papers and filings.

WHEREFORE, it is by the Court this 17th day of March 2009

ORDERED that defendant’s Motion for Assessment of Costs is granted; and it is

FURTHER ORDERED that the sum of $35,896.83 is awarded to defendant as

costs and shall be added to the money judgment already docketed.
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Copies sent to:

Eli C. Shulman, Esq. [counsel for defendant]
Scott M. Badami, Esq. [counsel for plaintiff]
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