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The American Civil Liberties Union (ACLU) welcomes this opportunity to submit 

testimony to the Senate Committee on the Judiciary’s for its hearing on Oversight of the Bureau 

of Prisons & Cost-Effective Strategies for Reducing Recidivism” and urges the Committee to 

take action to bring the Bureau of Prisons into conformity with accepted legal, public-safety, and 

human-rights standards. 

The ACLU is a nationwide, nonprofit, non-partisan organization with more than a half 

million members, countless additional activists and supporters, and 53 affiliates nationwide 

dedicated to the principles of liberty and equality embodied in our Constitution and our civil 

rights laws. Consistent with that mission, the ACLU established the National Prison Project in 

1972 to protect and promote the civil and constitutional rights of prisoners. Since its founding, 

the Project has challenged unconstitutional conditions of confinement and over-incarceration at 

the local, state and federal levels through public education, advocacy, and successful litigation.  

The Federal Bureau of Prisons (BOP) is the largest prison system in the country, comprising 

119 prisons and jails and managing the detention of about 219,000 people.
1
 While most federal 

prisoners are housed in BOP-operated jails and prisons, BOP also contracts with private prisons, 

as well as state and local prisons and jails, to house a significant proportion of its prisoners and 

detainees.
2
 Many of BOP’s facilities are out of compliance with legal standards, as well as with 

widely acknowledged human-rights and public-safety guidelines for the treatment of prisoners 

and detainees. In particular, BOP should improve its policies on the use of solitary confinement; 

on contracts with private, for-profit prisons; on compliance with the Prison Rape Elimination Act 

(PREA) and with requirements for treating transgender and transitioning individuals; on the 

abusive practice of using Special Administrative Measures and Communication Management 

Units; and on the proposed relocation of approximately 1,000 women to a new facility in 

Aliceville, Alabama. The testimony that follows will first suggest a cost effective strategy for 

reducing recidivism and second recommend issues that the Committee should explore with the 

BOP in its oversight role with the agency.  

Cost Effective Strategies to Reduce Recidivism 

I. Congress Should Expand Time Credits for Good Behavior and Recidivism-

Reducing Programs.  

Of the over 219,000 people are in federal prison almost half of them are serving time for 

drug-related crimes and the majority of those cases are non-violent.
3
 At the same time, BOP is 

operating at almost 40 percent over capacity and accounts for over 25 percent of the Department 

of Justice’s (DOJ) budget.
4
 One approach to addressing BOP overcrowding while also helping 

individuals successfully reenter society after incarceration would be to expand the existing 

earned time
5
credit that allows people to be released from federal prisons early based on their 

good behavior. The federal prison system’s current method of calculating earned credit reduces a 
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prisoner’s sentence to a maximum credit of 47 days per year – below the 54 days Congress 

intended. This decision results in unnecessary increases in prison sentences at significant 

cost. Congress should enact legislation that would allow individuals to receive the full 54 day 

credit and earn good time credit for successful participation in recidivism-reducing programs, 

such as education or occupational programming. If Congress would clarify the statutory 

language and enable BOP to provide more recidivism-reducing programs, it could save an 

estimated $41 million in the first year alone.   

Committee Oversight of the BOP 

II. BOP’s Use of Solitary Confinement Is Excessive and Should Be Monitored 

a. The BOP’s Use of Solitary Confinement 

Solitary confinement is an extreme form of punishment that should be reserved only as a 

measure of last resort. Prisoners housed in solitary confinement are typically held in a small 

cell—no bigger than a parking space—for 22 to 24 hours a day, with little to no human 

interaction aside from prison guards and the occasional healthcare provider or attorney. Many in 

the legal and medical fields criticize solitary confinement as both unconstitutional and inhumane. 

It is widely accepted that the practice exacerbates mental illness and undermines a prisoner’s 

ability to successfully re-enter into society when his or her sentence is complete.
6
 An estimated 

80,000 people are currently held in solitary confinement in prisons across the country. Many are 

nonviolent offenders, caught up in punitive disciplinary systems that sometimes send prisoners 

into solitary confinement for infractions such as “possession of contraband” or talking back.
7
 The 

United Nations Special Rapporteur on Torture has concluded that any period in solitary 

confinement over 15 days amounts to torture.
8
 Yet many American prisoners can end up 

spending months or years in solitary confinement.  

Over the last two decades, corrections systems across the country have increasingly relied 

on solitary confinement, even building entire “supermax”—super-maximum-security—facilities, 

where prisoners are held in conditions of extreme isolation, sometimes for years on end. In 

addition to posing humanitarian concerns, this massive increase in the use of solitary 

confinement has led many to question whether it is an effective use of public resources. 

Supermax prisons, for example, typically cost two or three times more to build and operate than 

traditional maximum-security prisons.
9
  

BOP currently holds about seven percent of its population—more than 12,000 

prisoners—in solitary confinement.
10

 About 435 of these people are incarcerated at ADX 

Florence, the federal supermax prison, in Colorado.
11

 Thousands more are held in “Special 

Housing Units” (SHU) or “Special Management Units” (SMU) within other prisons.
12

 Prisoners 

can be sent to these solitary confinement units for administrative reasons, as punishment for 

disciplinary rule violations, or as a result of gang affiliations or activity.
13

 That is to say, many 
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prisoners held in solitary confinement are not particularly dangerous or even difficult to manage. 

Despite the human and financial costs of solitary confinement, the number of federal prisoners in 

solitary confinement and other forms of segregated housing has grown nearly three times as fast 

as the federal prison population as a whole.
14

 

b. The Need for Monitoring of BOP’s Use of Solitary Confinement, and Its 

Effects 

Following a Senate hearing in summer 2012 on the overuse of solitary confinement in 

American prisons, BOP announced that it would arrange for a third-party audit of its use of 

solitary confinement.
15

 In particular, BOP planned to review the fiscal and public-safety 

consequences of solitary confinement.
16

 A BOP spokesman told reporters in February that the 

audit would begin “in the weeks ahead.”
17

   

In May, the U.S. Government Accountability Office (GAO) added to public calls for 

more information on BOP’s use of solitary confinement when it published a detailed report based 

on extensive investigations of BOP’s use of solitary confinement.
18

 The report found that BOP 

does not adequately monitor its use of solitary confinement and other segregated housing. It also 

found that BOP should be evaluating the effects that solitary confinement has on people in BOP 

custody. GAO further reported that BOP has not conducted any research to determine how the 

practice impacts prisoners or whether it contributes to maintaining prison safety.
19

 The report 

noted that BOP officials refused to acknowledge that long-term segregation can seriously harm 

prisoners—even though BOP’s own policy recognizes the potential for damaging lasting 

effects.
20

 

Solitary confinement does not make prisons safer. Indeed, the corrections departments in 

several states have limited their use of solitary confinement with little or no adverse impact on 

prison management and safety.
21

 Indeed, emerging research suggests that supermax prisons 

actually have a negative effect on public safety, because prisoners released from solitary 

confinement may be more likely to recidivate than those released from general population.
22

 

c. BOP Can and Should Limit Its Use of Solitary Confinement 

U.S. Immigration and Customs Enforcement (ICE), which detains over 400,000 people 

annually in facilities across the country, recently released a new directive regulating the use of 

solitary confinement in immigration detention.
23

 While not perfect, the new ICE directives 

represent a major step in curbing the inhumane and unnecessary use of solitary confinement. 

BOP should look to the ICE directives as an example of a policy designed to monitor and control 

the use of solitary confinement significantly more effectively than current BOP policies. 
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If strictly enforced, ICE’s new directive will create a robust monitoring regime that will 

enable the agency to oversee the use of solitary confinement across its sprawling network of 

approximately 250 immigration detention facilities.
24

 The new directive also takes important 

steps to impose substantive limits on the use of solitary. For example, it requires centralized 

review of all decisions to place detainees in solitary confinement for more than 14 days at a time, 

including an evaluation of whether any less-restrictive option could be used instead of solitary.
25

 

The directive requires heightened justifications to place vulnerable detainees—such as victims of 

sexual assault, people with medical or mental illnesses, and people at risk of suicide—in solitary 

confinement.
26

 In addition, ICE now requires medically and mentally ill detainees to be removed 

from solitary if they are deteriorating.
27

 It requires attorney notification in certain 

circumstances
28

 and it requires regular reviews of all longer detentions in solitary.
29

 

In addition to examining ICE’s new directive, BOP should look to states that have reformed 

their use of solitary confinement, as examples of how close monitoring and reduction of the use 

of solitary confinement can improve prison management and safety, and can bring BOP more in 

line with accepted human-rights standards.
30

  We urge the Committee to inquire as to BOP’s 

plans in this area and to push the agency to move forward with reforms that have worked 

elsewhere. 

III. BOP’s Contracts with Private Prisons Under the Criminal Alien Requirement 

Pose Human-Rights and Accountability Problems 

Private prisons depend on and profit from America’s high incarceration rates—more people 

in prison means, for these facilities, more business. In the past decade, BOP has become 

increasingly reliant on private prisons, and maintains 13 contracts, totaling a reported $5.1 

billion, with for-profit prison companies.
31

 This increase in privatization demands that the 

companies that run private prisons subject themselves to the same degree of public 

accountability as would a federal agency running the same prison. However, contract companies 

that run these facilities dedicate significant resources to lobbying against subjecting their BOP 

contract facilities to the same transparency requirements as BOP facilities.
32

 

According to the Sentencing Project, 33,830 BOP prisoners were held in private facilities in 

2010 (a 67 percent increase from the number of prisoners in 2002 ); by the end of 2011, while 

overall numbers of state prisoners in private prisons decreased, the federal number continued to 

climb, to 38,546 (18 percent of the total BOP population).
33

 And the number of people in private 

facilities continues to grow.  For fiscal year 2014, BOP requested funding to add 1,000 more 

beds in private facilities.
34

 Of the private facilities holding BOP prisoners, 13 are private prisons 

operating under Criminal Alien Requirement (CAR) contracts with BOP. These CAR prisons are 

specifically dedicated to housing non-citizens in BOP custody. These people are at low custody 

levels, and many are serving sentences solely for unlawfully reentering the United States after 

having been previously deported.
35
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For-profit prisons—even those under BOP contract, housing BOP prisoners—are not subject 

to the same disclosure requirements under the Freedom of Information Act (FOIA) as are BOP 

prisons. This is due to an executive branch interpretation of the statute, which established that   

most disclosure requirements that apply to federally-run prisons do not apply to private prisons.
36

 

As a result, it is extremely difficult for the public to obtain the information necessary to help 

ensure that the constitutional rights of those held in private facilities are respected, and that their 

living conditions are humane. BOP should be required to respond to FOIA requests regarding 

privately run CAR facilities as it is required to respond to FOIA requests regarding its own 

facilities. Furthermore, CAR facilities should be held to the same standards as BOP-run facilities.   

Over the past several years, there have been reports of poor treatment—with devastating 

consequences—in BOP’s CAR facilities. In one such instance, in 2009, at the GEO Group-

operated Reeves County Detention Center in Pecos, West Texas, immigrant prisoners organized 

an uprising after a man with epilepsy died from a seizure while in solitary confinement. An 

ACLU lawsuit alleges that medical staff failed to provide the man anti-convulsant medication 90 

times. His gums began to bleed and he suffered frequent seizures, but he was placed in 

segregation rather than treated. The lawsuit alleges that there was not even a nurse available on 

weekends.
37

 And in 2012, immigrant prisoners at the Corrections Corporation of America 

(CCA)-operated Adams County Correctional Facility in Natchez, Mississippi, staged an uprising 

to demand better conditions of confinement. CCA staff then failed to quell the uprising, which 

resulted in 20 people being injured, one correctional officer being killed, and $1.3 million in 

property damage.
38

 Stories like these underscore the need for greater oversight and 

accountability of the conditions and policies at private, for-profit prisons within BOP’s system—

and the need for BOP to cancel contracts when the private prison companies fail to meet 

appropriate standards. 

IV. BOP Should Share Results of Audits of the Implementation of the Prison Rape 

Elimination Act 

The Prison Rape Elimination Act (PREA) passed unanimously through both houses of 

Congress and was signed into law in 2003. The Act charged the Department of Justice (DOJ) 

with gathering data on the incidence of prison rape,
39

 and created a commission to study the 

problem and recommend national standards to DOJ.
40

 After nine years of study and commentary 

by experts, the DOJ promulgated a comprehensive set of national standards implementing the 

Act in May 2012.
41

 The Federal government was immediately bound to implement the PREA 

regulations in federal prison facilities.
42

  

The PREA regulations include detailed requirements for the prevention, detection, and 

investigation of sexual abuse in both adult and juvenile correctional facilities, with specific 

guidance related to lesbian, gay, bisexual, transgender and intersex (LGBTI) individuals.  

Testimony before Congress and National Prison Rape Elimination Commission (NPREC) 
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highlighted the particular vulnerability of LGBTI people to sexual victimization at the hands of 

facility staff and other inmates and the Department of Justice recognized “the particular 

vulnerabilities of inmates who are LGBTI or whose appearance or manner does not conform to 

traditional gender expectations.”
43

 This testimony led to the landmark inclusion of LGBTI-

specific requirements for the prevention of sexual abuse.  

Some of the most important regulations for protecting this vulnerable population include 

guidelines for housing, searches, and the use of protective custody. BOP’s implementation of 

PREA will set the tone for state and local agencies. It is essential that BOP take full and 

complete measures to comply with PREA’s mandate to eliminate sexual assault across the 

agency. We hope the Committee will ask BOP for details about its compliance plans and 

performance. 

a. Individualized Assessments for Housing Transgender Individuals  

The final PREA standards require adult prisons and jails to screen individuals within 72 

hours of intake to assess the individual’s risk for sexual victimization or abuse.
44

  This screening 

“shall consider, at a minimum…whether the inmate is or is perceived to be gay, lesbian, 

bisexual, transgender, intersex or gender nonconforming.”
45

 

The standards also require agencies to make individualized housing and program 

placements for all transgender and intersex individuals.
46

 This includes assignment of 

transgender and intersex individuals to male or female facilities.
47

 All such program and housing 

assignments must “be reassessed at least twice each year to review any threats to safety 

experienced by the inmate”
48

  and an individual’s “own views with respect to his or her own 

safety shall be given serious consideration” in these assessments.
49

 Agencies are required to 

provide transgender and intersex individuals with access to private showers in all 

circumstances.
50

 

One year later, reports from transgender and intersex prisoners in BOP custody continue 

to reveal that the agency does not provide individualized assessments in making housing, 

program, work and other assignments. Transgender detainees regularly report that they are 

housed solely based on their genital characteristics and birth-assigned sex, and many transgender 

prisoners report violence from staff and other prisoners with no safety precautions being taken by 

BOP despite clear guidance under PREA.
51

  

b.  Searches of Transgender Individuals 

The PREA regulations impose a number of requirements on how prison officials search 

transgender individuals. The regulations prohibit any search that is conducted for the sole 

purpose of determining an individual’s genital status.
52

 All cross-gender searches are subject to 

strict guidelines under PREA, but restrictions on cross-gender pat searches of female individuals 
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do not go into effect until August 2015.
53

 Under the regular effective dates for PREA 

compliance, BOP is currently prohibited from conducting cross-gender strip and cavity searches 

except in exigent circumstances or when performed by a medical practitioner.
54

   

PREA further mandates that facilities implement policies to ensure that individuals are 

able to shower and undress without being viewed by staff of the opposite gender and that staff of 

the opposite gender announce themselves prior to entering any housing area.
55

 These limitations 

apply to transgender individuals in custody. BOP should take clear steps to protect transgender 

individuals from abusive cross-gender searches.   

c. Strict Limits on the Use of Protective Custody 

PREA also strictly regulates the use of protective custody. Prisoners cannot be placed in 

“involuntary segregated housing” unless (1) an assessment of all available alternatives is made 

AND (2) a determination has been made that no available alternative means of separation is 

available (and this determination must be made within the first 24 hours of involuntary 

segregation).
56

 The PREA standards recognize that protective custody is too often synonymous 

with solitary confinement by requiring that involuntary segregated housing should generally not 

exceed 30 days.
57

 PREA also set standards geared to ameliorate isolation by requiring that, when 

prisoners are placed in protective custody, they must be given access to “programs, privileges, 

education, and work opportunities to the extent possible.”
58

 For all placements in protective 

custody, the nature of, reason for and duration of any restrictions to program, privilege, 

education and work opportunities must be documented.
59

 

If the PREA regulations are subject to stringent and consistent enforcement, compliance, and 

monitoring, they are likely to protect many vulnerable prisoners from abuse and assault. In 

August, 2013, BOP commenced a series of PREA-mandated third-party audits, but has yet to 

release data or results publicly.
60

 These audits, along with publication of their results and 

implementation of follow-up compliance measures, should be a top priority and we urge the 

Committee to follow up on these reports. 

V. BOP Should Ensure Compliance with Requirements To Provide Hormones and 

Other Medical Care to Transgender Individuals 

In 2011, BOP changed its policy for treating individuals in custody for Gender Identity 

Disorder (GID). As part of a settlement with one transgender prisoner who challenged BOP’s 

policy that limited transition-related healthcare such as hormones to the level of treatment 

received prior to incarceration, the new policy promised to provide “a current individualized 

assessment and evaluation” to any prisoner with a possible GID diagnosis.
61
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Despite this change, reports persist from transgender individuals who have not received 

evaluations for hormone therapy despite repeated requests. Others have had their ongoing 

hormone treatment disrupted without any clear medical basis for the disruption in care and with 

severe physical and psychological side effects.  For individuals in BOP custody who experience 

gender dysphoria and/or other symptoms of GID, there continues to be delayed or in some cases 

no response from BOP medical staff.
62

   

 

BOP has an obligation under its own policy and the Eighth Amendment of the Constitution 

to provide necessary medical care, including transition-related medical care such as hormones, to 

prisoners in need of such care. To meet this obligation BOP should provide information on its 

compliance with the GID policy, and should take steps, including training of facility-level 

medical and mental health staff and contractors, to ensure that prisoners who are diagnosed or 

may be diagnosed with GID receive proper care.   

 

VI. BOP Should Stop Monitoring Contact Between Prisoners and Attorneys, and 

Should Close Its Communication Management Units  

When BOP chooses to designate certain people as terrorists—including both post-conviction 

prisoners and pre-trial detainees—the agency removes constitutional safeguards that apply to 

other detainees. In some circumstances, BOP denies prisoners the basic right to confer 

confidentially with an attorney or to have normal limited visitation with loved ones. There 

should be greater transparency and accountability in the federal Bureau of Prisons’ use of 

“Special Administrative Measures” and in its operation of Guantanamo-like “Communication 

Management Units” within two federal prisons. 

a. Special Administrative Measures 

After the September 11 attacks, the Department of Justice (DOJ) issued a rule that 

expanded BOP’s powers under the special administrative measures (SAMs) promulgated in the 

1990s. These SAM regulations allow the Attorney General unlimited and unreviewable 

discretion to strip any person in federal custody of the right to communicate confidentially with 

an attorney.
63

 They apply to convicted individuals held by BOP, as well as others held by DOJ, 

even the pre-trial accused, material witnesses, and immigration detainees.
64

  

BOP should not have the power to monitor communications between detainees and 

attorneys; nor should it be able to restrict such communications. Because SAMs also permit 

extreme social isolation of certain prisoners, BOP should conduct a mental health screening of 

all those currently subject to SAMs; the seriously mentally ill should be relocated to an 

institution that can provide appropriate mental-health services. 
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b. Communication Management Units 

After 9/11, BOP set up and began operating two Communication Management Units (CMUs) 

at federal prisons in Marion, Illinois, and Terre Haute, Indiana.
65

 BOP opened these CMUs in 

violation of federal law requiring public notice-and-comment rulemaking.
66

 The units severely 

restrict visitation privileges—for instance, prisoners in the CMU may receive fewer family visits 

per month than those in general population at even maximum-security prisons.
67

 Many critics 

argue that this psychological punishment is arbitrary, and often the result of racial and religious 

profiling.
68

 The criteria for placing prisoners in these extremely restrictive units remain so broad 

and ill-defined that they could apply to virtually anyone, inviting arbitrary, inconsistent and 

discriminatory enforcement. 

VII. BOP Should Share Its Current Plan for FCI Aliceville 

Earlier this year, BOP was enacting a plan to relocate approximately 1,000 women in the 

federal system to a new, $250-million prison in Aliceville, Alabama, a small town 110 miles 

southwest of Birmingham.
69

 The plan would leave only 200 federal prison beds for women in the 

northeast.
70

 BOP planned to convert the vacated units at Danbury into more space for male 

prisoners. Last month, however, BOP suspended the relocation in the face of criticism from 

elected officials and the public. 

Because of the remote location of the Aliceville facility, contact with family through visits 

would be severely limited. As Senator Chris Murphy noted, the “transfer would nearly eliminate 

federal prison beds for women in the Northeastern United States and dramatically disrupt the 

lives of these female inmates and the young children they often leave behind.”
71

 Maintaining 

relationships is crucial, and can be even more difficult for women prisoners than for men. One 

lawyer noted, in response to the proposed relocation that [w] omen get fewer visits in jail, they 

become alienated from families and children, husbands and boyfriends move on
72

 

The general public has a significant interest in prisoners’ ability to stay connected with loved 

ones while serving a sentence. Maintaining important relationships helps former prisoners 

successfully reenter their communities after they are released. Upon release from prison, people 

who maintain strong family contact were shown to be more successful at finding and keeping 

jobs, and less likely to recidivate.
73

 Disrupting the ability to visit a parent in prison, as the 

contemplated move would do in countless cases, can also victimize the children of incarcerated 

people. 

BOP’s plans to relocate many women from Danbury to Aliceville were criticized in the 

media and by a group of 11 senators in a high-profile public letter to BOP Director Charles 

Samuels.
74

 As a result, plans to open Aliceville and relocate many women from Danbury have 

recently been suspended.
75

 However, BOP currently describes Aliceville as a “low security 
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institution for female inmates” that is “currently undergoing the activation process.”
76

 If the 

move occurs and the prison opens as originally planned, BOP will be the cause of hundreds of 

families being torn apart irreparably.  We urge the Committee to put BOP on the record on this 

issue and urge members to oppose the relocation of women prisoners from Danbury to 

Aliceville. 

Conclusion 

The BOP has the enormous task of managing and detaining over 219,000 people. The 

ACLU is pleased that the Senate Judiciary Committee is conducting today’s oversight hearing to 

ensure that the agency respects the constitutional rights of individuals in its custody and 

maintains safe and humane conditions. If you have any additional questions or need more 

information, please feel free to contact Jesselyn McCurdy, Senior Legislative Counsel at 

(202)675-2307 or jmccurdy@dcalu.org . 
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Washington, DC 

 

Introduction 

 
I appreciate the opportunity to submit this written statement on behalf of Families 

Against Mandatory Minimums (FAMM). FAMM is a nonpartisan, nonprofit organization 

advocating for fair, proportionate, and individualized sentences that fit the crime and the 

offender and protect the public. FAMM supports punishment for those who violate our nation’s 

laws and believes incarceration is necessary to protect the public from dangerous and violent 

offenders. We know, however, that mandatory minimum sentences are not essential to reducing 

crime and in fact contribute to the public safety funding crisis our nation faces today. Common 

sense sentencing reforms are particularly important, urgent, and relevant today because they will 

increase public safety by ensuring that the Department of Justice (DOJ) spends its limited 

resources on investigating, arresting, and prosecuting the most violent and dangerous offenders, 

rather than wasting that money on the needless incarceration of thousands of nonviolent and low-

level offenders serving excessive mandatory minimum sentences.  

 

FAMM has enjoyed working with many members of this committee to make our federal 

sentencing laws more just and rational. We thank Chairman Leahy for his strong and steadfast 

leadership on this issue and on the Justice Safety Valve Act, S. 619. We thank Senator 

Whitehouse for chairing this important hearing and for his commitment to improving the federal 

prison system. We thank Senators Durbin and Lee for proposing reforms to federal mandatory 

minimum laws in S. 1410, the Smarter Sentencing Act. We also thank Senator Sessions for his 

leadership on reforming crack cocaine laws. In 1994, Senators Orrin Hatch and Chuck Schumer 

spearheaded the most important reform of mandatory minimum sentences to date:  the creation 

of the drug “safety valve” in 18 U.S.C. § 3553(f).
1
 That provision allows judges to sentence 

federal drug offenders below the mandatory minimum term if the judge finds that the defendant 

meets a strict, five-part test. Over 85,000 people have received fairer, more sensible sentences 

because of that reform, saving taxpayers billions in unnecessary incarceration costs. We would 

not be having today’s vibrant debate about mandatory minimum sentencing reform without this 

leadership from Senators Hatch and Schumer 20 years ago. 

 

We submitted testimony to this Committee at its September 18, 2013, hearing on 

“Reevaluating the Effectiveness of Federal Mandatory Minimum Sentences,” and we incorporate 

                                                        
1
 The drug safety valve is a five-part test: no one must have suffered serious bodily injury as a result of the offense, 

and the drug offender may not have more than one criminal history point under the U.S. Sentencing Guidelines, 

cannot have possessed a weapon or used violence in the course of the crime, cannot have played a leadership role in 

the drug offense, and must confess his role in the crime to the prosecutor. See 18 U.S.C. § 3553(f) (2012). 



2 
 

by reference the substance of that testimony here.
2
 Today, we hope that the members of the 

Committee will recognize the connection that experts, academics, government agencies and 

officials, Republicans and Democrats, law enforcement and civil liberties groups alike are 

increasingly seeing:  three decades of mandatory minimum sentences have produced an 

unsustainable, costly, overcrowded prison system that is hindering the Justice Department from 

protecting communities across America. The time to reform mandatory minimum sentencing 

laws is now.  

 

We understand that this hearing is designed to look primarily at Bureau of Prisons (BOP) 

reforms that could reduce overcrowding and recidivism, but this effort will surely fail unless 

Congress addresses front-end reform – specifically, reforming mandatory minimum sentencing 

laws. Today, the BOP consumes 25 percent of the DOJ budget; by 2018, if unchecked, it will 

reach 30 percent.
3
 The DOJ spends billions annually for a federal prison system overstuffed with 

nonviolent offenders; half of all federal prisoners are drug offenders.
4
 The average drug offender 

who lands in federal prison (96 percent of all federal drug offenders get prison sentences
5
) is not 

the violent, armed kingpin Congress hoped to incapacitate when it created mandatory minimums. 

In FY 2012: 

 

 53% of federal drug offenders had little or no prior criminal history; 

 85% of federal drug offenders had no weapons involved in their cases; 

 Only 6.6% of federal drug offenders were considered leaders, managers, or 

supervisors of others in the offense.
6
 

 

Despite this profile of an overwhelmingly low-level, nonviolent group of offenders, only 23 

percent of them received sentences below the mandatory minimum because they met the strict, 

five-part test of the “safety valve” at 18 U.S.C. § 3553(f).
7
 

 

The high cost of incarcerating tens of thousands of nonviolent offenders serving 

mandatory minimum sentences is depleting funds from the DOJ’s crime-fighting budget. 

Recently, the Justice Department reapportioned $150 million in funds to cover BOP costs. Of 

                                                        
2
 Statement of Julie Stewart, President, Families Against Mandatory Minimums, submitted to the U.S. Senate 

Committee on the Judiciary for a hearing on “Reevaluating the Effectiveness of Mandatory Minimum Sentences,” 

Sept. 18, 2013, available at 

http://www.judiciary.senate.gov/resources/documents/113thCongressDocuments/upload/091813RecordSub-

Leahy.pdf.  
3
 Statement of Michael E. Horowitz, Inspector General, U.S. Department of Justice, before the U.S. House of 

Representatives Committee on Appropriations Subcommittee on Commerce, Justice, Science and Related Agencies 

concerning Oversight of the Department of Justice 8 (Mar. 14, 2013), available at 

http://appropriations.house.gov/uploadedfiles/hhrg-113-ap19-wstate-horowitzm-20130314.pdf. 
4
 BUREAU OF PRISONS, QUICK FACTS ABOUT THE BUREAU OF PRISONS, http://www.bop.gov/news/quick.jsp (last 

updated Sept. 28, 2013). 
5
 U.S. SENTENCING COMM’N, 2012 SOURCEBOOK OF FEDERAL SENTENCING STATISTICS Table 12 (2012), available 

at http://www.ussc.gov/Research_and_Statistics/Annual_Reports_and_Sourcebooks/2012/sbtoc12.htm. 
6
 Id. at Tables 37, 39, 40. 

7
 Id. at Table 44.   
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that sum, $90 million had to be diverted from funds reserved for the FBI,
8
 which might have 

used that money to further its top priorities of fighting terrorism and cyberterrorism.
9
  

  

 Diverting money from police, investigators, and prosecutors to pay for unnecessarily 

lengthy prison sentences for nonviolent offenders contradicts what we’ve learned over the last 30 

years about deterrence. If we want to discourage people from committing crime, we need to 

make detection and punishment more certain and swift by capturing and prosecuting more 

offenders. The DOJ cannot pursue this strategy if it must cut its number of investigators and 

prosecutors so that it can pay to incarcerate nonviolent offenders serving excessive mandatory 

prison terms. 

 

Legislative Proposals for Mandatory Minimum Sentencing Reform 
 

There are many ways the BOP population crisis can be addressed, thus saving money for 

crime-fighting priorities. Not all methods of prison population and cost reduction are created 

equal, however. Fortunately, Congress has several bipartisan mandatory minimum sentencing 

reform proposals to choose from, and over time both could restore up to billions of dollars in 

public safety funding to DOJ. 

 

A report published yesterday by the Urban Institute
10

 provides compelling evidence that 

the legislative reforms that will save the most without harming public safety are so-called “front-

end” reforms: creating broader safety valves that allow judges to sentence below the minimum 

term when doing so does not harm public safety, and reducing the length of our draconian 

mandatory minimum sentences for drug offenses. The Urban Institute’s report provides 

conservative prison bed space and cost savings estimates that show that mandatory minimum 

sentencing reform far out-performs “back-end” reforms like expanding good time credit or 

permitting some low-level offenders to be released to home confinement if certain rehabilitative 

programs are completed.
11

 The Urban Institute suggests a combination of front- and back-end 

reforms to get a real handle on the BOP’s high costs and overpopulation problem. 

 

The Justice Safety Valve Act of 2013, S. 619 
 

S. 619, the Justice Safety Valve Act of 2013, sponsored by Senator Rand Paul (R-KY) 

and Chairman Leahy, seeks to build on the success of the existing drug safety valve by 

authorizing judges to depart below the statutory minimum in more cases where the minimum is 

not warranted. The bill does not repeal any mandatory minimum sentencing laws, but it 

represents the boldest reform introduced to date. According to the Urban Institute’s report, the 

                                                        
8
 Transcript of Testimony of Charles E. Samuels, Jr., Director of the Federal Bureau of Prisons, at the hearing on the 

Bureau of Prisons FY 2014 Budget Request before the U.S. House of Representatives Committee 

on  Appropriations, Subcommittee on Commerce, Justice, Science, and Related Agencies, 6 (April 17, 2013) (on file 

with author). 
9
 FEDERAL BUREAU OF INVESTIGATION, QUICK FACTS, http://www.fbi.gov/about-us/quick-facts (last accessed Nov. 

5, 2013). 
10

 URBAN INSTITUTE, STEMMING THE TIDE: STRATEGIES TO REDUCE THE GROWTH AND CUT THE COST OF THE 

FEDERAL PRISON SYSTEM [hereinafter STEMMING THE TIDE] (Nov. 2013), available at 

http://www.urban.org/UploadedPDF/412932-stemming-the-tide.pdf. 
11

 Id. at App. A. 

http://www.fbi.gov/about-us/quick-facts
http://www.urban.org/UploadedPDF/412932-stemming-the-tide.pdf
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Justice Safety Valve could, by conservative estimates, save 81,000 prison bed years and $835 

million over 10 years.
12

 

 

The Smarter Sentencing Act, S. 1410 
 

The Smarter Sentencing Act, S. 1410, reduces many drug mandatory minimum prison terms,  

applies the Fair Sentencing Act of 2010 retroactively (permitting over 8,000 federal prisoners to 

seek sentences in accord with that legislation’s fairer treatment of crack cocaine offenses
13

), and 

expands the criminal history prong of the existing drug safety valve so that drug offenders with a 

criminal history category of I or II under the U.S. Sentencing Guidelines may be sentenced 

below the applicable mandatory minimum term. According to the Urban Institute, the Smarter 

Sentencing Act could conservatively save more than $3 billion over 10 years.
14

 

 

Conclusion 
 

Public policy leaders, government officials, criminal justice experts, and advocates from 

across the political spectrum are supporting federal mandatory minimum reform, including the 

Department of Justice, former New York City police commissioner Bernard Kerik, former Bush 

administration attorney general Michael Mukasey, the American Correctional Association, the 

Council of Prison Locals-American Federation of Government Employees, over 50 former 

federal prosecutors and judges, Heritage Action, former National Rifle Association president 

David Keene, Americans for Tax Reform president Grover Norquist, conservative columnist 

George Will, Marc Levin of the Texas Public Policy Foundation’s Right on Crime project, the 

National Association of Evangelicals, Justice Fellowship/Prison Fellowship Ministries, the 

NAACP, the ACLU, and the Leadership Conference on Civil and Human Rights, just to name a 

few.  

 

As Congress considers many options for reducing the BOP’s high population and price 

tag, we urge it to enact meaningful, broad reforms to mandatory minimum sentencing laws as 

soon as possible. Such reforms will reduce prison overcrowding, save prison beds for the most 

violent and dangerous offenders, and restore crime-fighting funding to the DOJ so that it can 

continue to protect our communities. These reforms would be simultaneously smart on crime and 

tough on crime and would benefit public safety, taxpayers, the Justice Department, and the 

federal prison system. 
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 Id. at App. A.  
13

 U.S. Sentencing Comm’n, Statement of Judge Patti B. Saris, Chair, United States Sentencing Commission for the 

Hearing on “Reevaluating the Effectiveness of Federal Mandatory Minimum Sentences” before the U.S. Senate 

Committee on the Judiciary, Sept. 18, 2013, available at 
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LEFT BEHIND Wendy Evil raised her sister's three children w hen her sister, Stephanie George, w ent to prison.
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TALLAHASSEE, Fla. — Stephanie George and Judge Roger Vinson

had quite different opinions about the lockbox seized by the police

from her home in Pensacola. She insisted she had no idea that a

former boyfriend had hidden it in her attic. Judge Vinson considered

the lockbox, containing a half-kilogram of cocaine, to be evidence of

her guilt.

But the defendant and the judge fully

agreed about the fairness of the

sentence he imposed in federal court.

“Even though you have been involved

in drugs and drug dealing,” Judge

Vinson told Ms. George, “your role has

basically been as a girlfriend and bag

holder and money holder but not actively involved in the

drug dealing, so certainly in my judgment it does not

warrant a life sentence.”

Yet the judge had no other option on that morning 15 years

ago. As her stunned family watched, Ms. George, then 27,

who had never been accused of violence, was led from the

courtroom to serve a sentence of life without parole.

“I remember my mom crying out and asking the Lord

why,” said Ms. George, now 42, in an interview at the

Federal Correctional Institution in Tallahassee. “Sometimes

I still can’t believe myself it could happen in America.”

Her sentence reflected a revolution in public policy, often

called mass incarceration, that appears increasingly

dubious to both conservative and liberal social scientists.

They point to evidence that mass incarceration is no longer

a cost-effective way to make streets safer, and may even be

promoting crime instead of suppressing it.

Three decades of stricter drug laws, reduced parole and

rigid sentencing rules have lengthened prison terms and
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more than tripled the percentage of Americans behind bars.

The United States has the highest reported rate of

incarceration of any country: about one in 100 adults, a

total of nearly 2.3 million people in prison or jail.

But today there is growing sentiment that these policies

have gone too far, causing too many Americans like Ms.

George to be locked up for too long at too great a price —

economically and socially.

The criticism is resonating with some state and federal

officials, who have started taking steps to stop the prison

population’s growth. The social scientists are attracting

attention partly because the drop in crime has made it a

less potent political issue, and partly because of the states’

financial problems.

State spending on corrections, after adjusting for inflation,

has more than tripled in the past three decades, making it

the fastest-growing budgetary cost except Medicaid. Even

though the prison population has leveled off in the past

several years, the costs remain so high that states are being

forced to reduce spending in other areas.

Three decades ago, California spent 10 percent of its budget

on higher education and 3 percent on prisons. In recent

years the prison share of the budget rose above 10 percent

while the share for higher education fell below 8 percent.

As university administrators in California increase tuition

to cover their deficits, they complain that the state spends

much more on each prisoner — nearly $50,000 per year —

than on each student.

Many researchers agree that the rise in imprisonment

produced some initial benefits, particularly in urban

neighborhoods, where violence decreased significantly in

the 1990s. But as sentences lengthened and the prison

population kept growing, it included more and more

nonviolent criminals like Ms. George.

Half a million people are now in prison or jail for drug

offenses, about 10 times the number in 1980, and there

have been especially sharp increases in incarceration rates

for women and for people over 55, long past the peak age

for violent crime. In all, about 1.3 million people, more

than half of those behind bars, are in prison or jail for

nonviolent offenses.

Researchers note that the policies have done little to stem

the flow of illegal drugs. And they say goals like keeping

street violence in check could be achieved without the

expense of locking up so many criminals for so long.

While many scholars still favor tough treatment for violent

offenders, they have begun suggesting alternatives for

other criminals. James Q. Wilson, the conservative social

scientist whose work in the 1970s helped inspire tougher

policies on prison, several years ago recommended

diverting more nonviolent drug offenders from prisons to

treatment programs.

Two of his collaborators, George L. Kelling of the

Manhattan Institute and John J. DiIulio Jr. of the

University of Pennsylvania, have joined with prominent scholars and politicians, including

Jeb Bush and Newt Gingrich, in a group called Right on Crime. It advocates more

selective incarceration and warns that current policies “have the unintended consequence

of hardening nonviolent, low-risk offenders” so that they become “a greater risk to the

public than when they entered.”
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These views are hardly universal, particularly among elected officials worried about a

surge in crime if the prison population shrinks. Prosecutors have resisted attempts to

change the system, contending that the strict sentences deter crime and induce suspects to

cooperate because the penalties provide the police and prosecutors with so much leverage.

Some of the strongest evidence for the benefit of incarceration came from studies by a

University of Chicago economist, Steven D. Levitt, who found that penal policies were a

major factor in reducing crime during the 1990s. But as crime continued declining and the

prison population kept growing, the returns diminished.

“We know that harsher punishments lead to less crime, but we also know that the

millionth prisoner we lock up is a lot less dangerous to society than the first guy we lock

up,” Dr. Levitt said. “In the mid-1990s I concluded that the social benefits approximately

equaled the costs of incarceration. Today, my guess is that the costs outweigh the benefits

at the margins. I think we should be shrinking the prison population by at least one-third.”

Some social scientists argue that the incarceration rate is now so high that the net effect is

“crimogenic”: creating more crime over the long term by harming the social fabric in

communities and permanently damaging the economic prospects of prisoners as well as

their families. Nationally, about one in 40 children have a parent in prison. Among black

children, one in 15 have a parent in prison.

Cocaine in the Attic

Ms. George was a young single mother when she first got in trouble with drugs and the

law. One of her children was fathered by a crack dealer, Michael Dickey, who went to

prison in the early 1990s for drug and firearm offenses.

“When he went away, I was at home with the kids struggling to pay bills,” Ms. George

said. “The only way I knew to get money quick was selling crack. I was never a user, but

from being around him I pretty much knew how to get it.”

After the police caught her making crack sales of $40 and $120 — which were counted as

separate felonies — she was sentenced, at 23, to nine months in a work-release program.

That meant working at her mother’s hair salon in Pensacola during the day and spending

nights at the county jail, away from her three young children.

“When I caught that first charge, it scared me to death,” she recalled. “I thought, my God,

being away from my kids, this is not what I want. I promised them I would never let it

happen again.”

When Mr. Dickey got out of prison in 1995, she said, she refused to resume their

relationship, but she did allow him into her apartment sometimes to see their daughter.

One evening, shortly after he had arrived, the police showed up with a search warrant and

a ladder.

“I didn’t know what they were doing with a ladder in a one-story building,” Ms. George

said. “They went into a closet and opened a little attic space I’d never seen before and

brought down the lockbox. He gave them a key to open it. When I saw what was in it, I

was so mad I jumped across the table at him and started hitting him.”

Mr. Dickey said he had paid her to store the cocaine at her home. At the trial, other

defendants said she was present during drug transactions conducted by Mr. Dickey and

other dealers she dated, and sometimes delivered cash or crack for her boyfriends. Ms.

George denied those accusations, which her lawyer argued were uncorroborated and self-

serving. After the jury convicted her of being part of a conspiracy to distribute cocaine, she

told the judge at her sentencing: “I just want to say I didn’t do it. I don’t want to be away

from my kids.”

Whatever the truth of the testimony against her, it certainly benefited the other

defendants. Providing evidence to the prosecution is one of the few ways to avoid a

mandatory sentence. Because the government formally credited the other defendants with

“substantial assistance,” their sentences were all reduced to less than 15 years. Even

though Mr. Dickey was the leader of the enterprise and had a much longer criminal record

than Ms. George, he was freed five years ago.

Looking back on the case, Judge Vinson said such disparate treatment is unfortunately all

too common. The judge, an appointee of President Ronald Reagan who is hardly known

for liberalism (last year he ruled that the Obama administration’s entire health care act

was unconstitutional), says he still regrets the sentence he had to impose on Ms. George

http://pricetheory.uchicago.edu/levitt/Papers/LevittUnderstandingWhyCrime2004.pdf
http://bjs.ojp.usdoj.gov/content/pub/pdf/pptmc.pdf
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because of a formula dictated by the amount of cocaine in the lockbox and her previous

criminal record.

“She was not a major participant by any means, but the problem in these cases is that the

people who can offer the most help to the government are the most culpable,” Judge

Vinson said recently. “So they get reduced sentences while the small fry, the little workers

who don’t have that information, get the mandatory sentences.

“The punishment is supposed to fit the crime, but when a legislative body says this is going

to be the sentence no matter what other factors there are, that’s draconian in every sense

of the word. Mandatory sentences breed injustice.”

Doubts About a Penalty

In the 1980s, stricter penalties for drugs were promoted by Republicans like Mr. Reagan

and by urban Democrats worried about the crack epidemic. In the 1990s, both parties

supported President Bill Clinton’s anticrime bill, which gave states money to build prisons.

Three-strikes laws and other formulas forced judges to impose life without parole, a

sentence that was uncommon in the United States before the 1970s.

Most other countries do not impose life sentences without parole, and those that do

generally reserve it for a few heinous crimes. In England, where it is used only for

homicides involving an aggravating factor like child abduction, torture or terrorism, a

recent study reported that 41 prisoners were serving life terms without parole. In the

United States, some 41,000 are.

“It is unconscionable that we routinely sentence people like Stephanie George to die in our

prisons,” said Mary Price, the general counsel of the advocacy group Families Against

Mandatory Minimums. “The United States is nearly alone among the nations of the world

in abandoning our obligation to rehabilitate such offenders.”

The utility of such sentences has been challenged repeatedly by criminologists and

economists. Given that criminals are not known for meticulous long-term planning, how

much more seriously do they take a life sentence versus 20 years, or 10 years versus 2

years? Studies have failed to find consistent evidence that the prospect of a longer sentence

acts as a significantly greater deterrent than a shorter sentence.

Longer sentences undoubtedly keep criminals off the streets. But researchers question

whether this incapacitation effect, as it is known, provides enough benefits to justify the

costs, especially when drug dealers are involved. Locking up a rapist makes the streets

safer by removing one predator, but locking up a low-level drug dealer creates a job

opening that is quickly filled because so many candidates are available.

The number of drug offenders behind bars has gone from fewer than 50,000 in 1980 to

more than 500,000 today, but that still leaves more than two million people on the street

who sell drugs at least occasionally, according to calculations by Peter H. Reuter, a

criminologist at the University of Maryland. He and Jonathan P. Caulkins of Carnegie

Mellon University say there is no way to lock up enough low-level dealers and couriers to

make a significant impact on supply, and that is why cocaine, heroin and other illegal

drugs are as readily available today as in 1980, and generally at lower prices.

The researchers say that if the number of drug offenders behind bars was halved —

reduced by 250,000 — there would be little impact on prices or availability.

“Mandating long sentences based on the quantities of drugs in someone’s possession just

sweeps up low-level couriers and other hired help who are easily replaced,” Dr. Caulkins

said. “Instead of relying on formulas written by legislators and sentencing commissions,

we should let judges and other local officials use discretion to focus on the dealers who

cause the most social harm — the ones who are violent, who fight for turf on street

corners, who employ children. They’re the ones who should receive long sentences.”

These changes are starting to be made in places. Sentences for some drug crimes have

been eased at the federal level and in states like New York, Kentucky and Texas. Judges in

Ohio and South Carolina have been given more sentencing discretion. Californians voted

in November to soften their state’s “three strikes” law to focus only on serious or violent

third offenses. The use of parole has been expanded in Louisiana and Mississippi. The

United States Supreme Court has banned some life sentences without parole for juvenile

offenders.

Nonetheless, the United States, with less than 5 percent of the world’s population, still has

http://www.usfca.edu/law/clgj/criminalsentencing_pr/
http://sentencingproject.org/doc/publications/publications/inc_noexitseptember2009.pdf
http://www.famm.org/
http://onlinelibrary.wiley.com/doi/10.1111/j.1745-9133.2010.00680.x/abstract
http://repository.cmu.edu/heinzworks/21/
http://www.issues.org/23.1/caulkins.html
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nearly a quarter of the world’s prisoners.

A Mother Taken Away

Ms. George said she could understand the justice of sending her to prison for five years, if

only to punish her for her earlier crack-selling offenses.

“I’m a real firm believer in karma — what goes around comes around,” she said. “I see

now how wrong it was to sell drugs to people hooked on something they couldn’t control.

I think, what if they took money away from their kids to buy drugs from me? I deserve to

pay a price for that. But my whole life? To take me away from my kids forever?”

When she was sentenced 15 years ago, her children were 5, 6 and 9. They have been raised

by her sister, Wendy Evil, who says it was agonizing to take the children to see their

mother in prison.

“They would fight to sit on her knee the whole time,” she recalled recently during a family

dinner at their home in Pensacola. “It’s been so hard for them. Some of the troubles

they’ve had are because of their anger at her being gone.”

The youngest child, William, now 20, dropped out of middle school. The older two, Kendra

and Courtney, finished high school but so far have not followed their mother’s advice to go

to college.

“I don’t want to blame things on my situation, but I think my life would have been a

whole lot different if she’d been here,” said Courtney, now 25, who has been unemployed

for several years. “When I fell off track, she would have pushed me back. She’s way

stronger than any of us.”

Ms. George, who has gotten a college degree in prison, calls the children every Sunday.

She pays for the calls, which cost 23 cents a minute, with wages from two jobs: a regular

eight-hour shift of data processing that pays 92 cents an hour, supplemented by four

hours of overtime work at a call center in the prison that provides 411 directory assistance

to phone companies.

“I like to stay busy,” she said during the interview. “I don’t like to give myself time to think

about home. I know how much it hurts my daughter to see her friends doing things with

their mothers. My boys are still so angry. I thought after a while it would stop, that they’d

move on as they got older and had girlfriends. But it just seems like it gets worse every

Mother’s Day and Christmas.”

She seemed undaunted, even cheerful, during most of the interview at the prison, where

she sleeps on a bunk bed in an 11-by-7-foot cell she shares with another inmate. Dressed

in the regulation uniform, khaki pants and work boots, she was calm and articulate as she

explained her case and the failed efforts to appeal the ruling. At this point lawyers say her

only hope seems to be presidential clemency — rarely granted in recent years — yet she

said she remained hopeful.

She lost her composure only once, while describing the evening in 1996 when the police

found the lockbox in her apartment. She had been working in the kitchen, braiding

someone’s hair for a little money, while Courtney, then 8, played in the home. He watched

the police take her away in handcuffs.

“Courtney called out, ‘Mom, you promised you weren’t going to leave us no more,’ ” Ms.

George recalled, her eyes glistening. “I still hear that voice to this day, and he’s a grown

man.”

This article has been revised to reflect the following correction:

Correction: December 14, 2012

An article on Wednesday about growing skepticism over mandatory prison sentences

referred incorrectly to Supreme Court rulings on sentencing for juvenile offenders. The

court has banned sentences of life without the possibility of parole for juveniles convicted

of crimes that did not involve killings; the justices also struck down laws that required

such sentences in homicide cases without allowing judges or juries to consider individual

circumstances. The court has not completely “banned life sentences without parole for

juvenile offenders.”
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